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MANOVITCH  T.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    June  26, 

1.  Indictment— Allegations   of  Venue. 

Where  the  third  count  of  an  Indictment, 
referring  to  the  first  count,  alleged  that  de- 
fendant "did  on  the  day  and  date  and  in  the 
county  and  state  aforesaid,"  etc.,  the  omission 
of  the  word  "there"  from  the  expression  "then 
and  there,"  in  the  charging  part  of  the  indict- 
ment did  not  render  it  defective. 

2.  Saue— Reiebbnck  to  Pbiob  C!ount8. 

While  each  count  of  an  indictment  must  in 
the  charging  part  thereof  distinctly  charge  an 
offense,  tois  rule  has  no  reference  to  the  formal 
allegations  which  may  be  supplied  by  reference 
to  the  beginning  of  the  indictment 

3.  Saub— FOBMAL  Cokhencement  of  Counts. 

It  is  not  necessary  that  each  count  of  an 
indictment  shall  commence  "in  the  name  and 
by  the  authority  of  the  state"  or  conclude 
"against  the  peace  and  dignity  of  the  state." 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {{  97, 
124,  269-270%.] 

4.  Sake— DiBuissAL  of  Count. 

Where  the  first  count  of  an  indictment, 
referred  to  in  the  other  counts,  is  afterwards 
dismissed,  it  may  still  be  looked  to,  to  supply 
the  date  and  venue  of  the  offense. 

[Bid.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  H  269, 
270%.] 

5.  CuianAi,    Law  —  Election      Bbiwebn 
Counts— Habuless  Ebbob. 

The  refusal  to  require  the  state  to  elect 
which  count  of  an  indictment  it  will  proceed 
upon  cannot  be  complained  of,  where  the  court 
makes  the  election  himself  by  submitting  only 
one  count  to  the  jury. 

6.  BUBEZZLEHENT — OWNEBSHIF       OF       MONET. 

Where  a  guest  in  a  hotel  deposited  money 
with  the  clerk,  who  embezzled  it,  an  indictment 
for  the  embezzlement  properly  alleged  the 
ownership  of  the  money  in  the  proprietor  of  the 
hotel,  and  a  charge  to  this  effect  was  proper, 
and  not  upon  the  weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent   Dig.  Embezzlement,  it  44-^6.] 

7.  Same— Evidence. 

Where  an  indictment  for  embezzlement 
did  not  specify  any  particular  money  as  having 
been  embezzled,  it  was  not  error  to  admit  testi- 
mony as  to  the  taking  by  defendant  at  the  same 
time  of  a  sum  of  money  other  than  that  upon 
the  taking  of  which  the  indictment  was  found- 
ed, nor  to  refuse  to  give  instructions  limiting 
the  effect  of  the  testimony  as  to  the  taUng 
of  this  further  sum. 

96  8.W,— 1 


8.  Cbiminal   Law— TeiaI/— Leading    Ques- 
tions. 

In  a  prosecution  for  embezzlement  of  mon- 
ey, which  d<>fendant  received  in  his  capacity 
as  night  clerk  of  a  hotel,  the  proprietor  of  the 
hotel  was  aslced  several  somewnat  leading  ques- 
tions, for  instance :  "Defendant  was  in  your  em- 
ployment?" "Yon  say  he  was  night  clerk?" 
Did  be  have  charge  of  ansrthing,  for  instance, 
the  office?"  etc.  These  questions,  however,  mere- 
l]r  called  for  the  repetition  of  testimony  pr(>- 
viously  given.  Held  that,  though  they  were 
slightly  leading,  their  form  was  not  cause  for 
reversal. 

[Bi.  Note. — For  casen  in  point  see  vol.  15. 
Gent  Dig.  Criminal  Law,  U  3137,  8138.] 

9.  E<mbezzleubnt— Evidence— Admissibilitt. 

In  a  prosecution  for  embezzlement  of  money 
which  defendant  received  in  bis  capacity  of 
night  clerk  in  a  hotel,  evidence  by  the  guest 
who  deposited  the  money  to  the  effect  that  be 
was  a  guest,  was  acquainted  with  defendant, 
and  knew  he  was  clerk,  and  that  be  deposited 
the  money  with  defendant  because  he  was  clerk 
and  thought  it  would  be  safe  in  his  hands,  was 
admissible. 

10.  Cbiminai,  Law— Instbuctions. 

Where  only  one  count  of  an  indictment  was 
submitted  to  the  jury,  requested  instructions 
that  if  the  jury  should  believe  defendant  guilty 
of  a  violation  of  the  law,  but  he  unable  to  as- 
certain on  which  charge  of  the  indictment  he 
was  guilty,  they  should  find  him  not  guilty, 
was  properly  refused. 

11.  Embezzlement— Evidence. 

In  a  prosecution  for  eml>ezzlement  in 
which  there  was  evidence  for  the  state  that 
after  the  offense  defendant  had  been  seen  at 
a  nearby  town  with  a  large  roll  of  bills,  evi- 
dence that  just  before  the  time  defendant  was 
seen  with  tne  bills  a  person  anwering  defend- 
ant's general  description  appeared  at  a  bank  and 
exchanged  silver  money  of  the  kind  emt>ezzled 
for   bills   was   admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Embezzlement,  i  64.] 

Appeal  fFom  District  Court,  Jefferson 
County;   L.  B.  Hightower,  Judge. 

John  Manovitcli  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

J.  E.  Yantls,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment  con- 
tains three  counts.  The  court  submitted  only 
the  third,  and  therefore  we  deem  it  unneces- 
sai7  to  notice  any  qnestlonB  arising  in  re- 
gard to  the  other  two  counts,  except  as  it 
l>ears  on  the  third  count  The  third  count 
charged  appellant  with  embezzlement,  in  that 
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be  sustained  the  fidnclary  and  trust  relation 
of  clerk  and  employ^  of  P.  D.  OowUng,  char- 
ging him  with  embezzlement  of  $200  which 
came  into  bis  care  and  possession  by  reason 
of  bis  clerkship  and  employment  Motion  In 
arrest  of  Judgment  was  made,  because  the 
indictment  fails  to  show  that  the  court  bad 
Jurisdiction  over  the  offense,  and  especially 
the  third  count  falls  to  show  that  the  em- 
bezzlement was  committed  In  Jefferson  coun- 
ty, and  falls  to  show  where  the  offense,  if 
any,  was  committed.  In  regard  to  the  third 
count,  it  is  especially  urged  that  it  cannot 
be  aided  by  anything  alleged  In  the  preceding 
counts,  because  the  third  count  Is  a  separate 
and  distinct  count,  under  the  law,  from  the 
others,  as  though  each  were  a  separate  bill 
of  Indictment,  and  because  the  first  count  In 
the  indictment  charges  blm  with  having  con- 
verted the  money  belonging  to  Marable,  as 
does  the  second  count,  and  the  head  of  the  bill 
of  Indictment  does  not  contain  the  word  "did," 
nor  does  It  charge  any  offense,  although  it 
refere  to  Jefferson  county  and  state  of 
Texas ;  that  It  says  be  was  a  clerk,  etc.,  but 
does  not  say  that  be  did  anything. 

The  first  count  charges:  "The  grand  Ju- 
rors for  the  county  of  Jefferson,  state  afore- 
said, duly  organized  as  such  at  the  February 
term,  A.  D.  1906,  of  the  district  court  of 
said  county,  upon  their  oath  In  said  court 
present  that  John  Manovltch,  on  or  about  the 
24tb  day  of  August,  one  thousand  nine  hun- 
dred and  four  (1904),  and  anterior  to  the 
presentment  of  this  indictment,  in  the  county 
of  Jefferson  and  state  of  Texas,  was  then  and 
there  in  possession  of  personal  property,"  etc. 
The  third  count  Is  as  follows:  "And  the 
grand  Jurors  aforesaid  on  their  oatbs  afore- 
said do  further  present  in  said  court  that 
said  John  Manovltch  on  the  day  and  date 
and  In  the  county  iand  state  aforesaid  was  a 
clerk  and  employ^  of  P.  D.  OowUng,  and  as 
such  clerk  or  employ^  did  then  and  unlaw- 
fully and  fraudulently  embezzle  and  fraudu- 
lently misapply  and  convert  to  his  own  use, 
without  the  consent  of  the  said  P.  D.  Grow- 
ling," etc.  •  It  is  evident,  from  a  reading  of 
this,  that  this  count  does  charge  that  appel- 
lant did  unlawfully  and  fraudulently  misap- 
ply and  convert  to  bis  own  use.  In  charging 
the  embezzlement,  following  the  expression 
"did  then  and,"  the  word  "there"  is  omitted. 
It  is  contended  tliat  this  makes  this  count 
fatally  defective.  To  this  we  cannot  agree. 
"Then  and  there"  has  reference  to  the  previ- 
ous time  and  place  alleged.  The  previous  por- 
tion quoted  from  the  third  count  states  this 
sufficiently,  in  that  It  says  '*tbat  John  Mano- 
vltch on  the  day  and  date  and  in  the  county 
and  state  aforesaid  was  clerk,"  etc.  This  suffi- 
ciently fixes  the  time  and  place  and  venue 
in  the  third  count,  so  far  as  charging  those 
matters  are  concerned ;  and  the  omission  of 
the  word  "there"  will  not  render  that  part 
of  the  Indictment  Invalid.  In  fact,  the  ex- 
pression at  that  particular  i>olnt,  "then  and 


there,"  could  have  been  omitted,  and  yet  the 
indictment  have  remained  complete.  If  it 
bad  simply  atated  "did  unlawfully  and 
frandnlently  embezzle,''  etc.,  it  would  bare 
been  sufficient,  without  the  insertion  of  the 
expression  *^en  and  there"  under  the  pecu- 
liar avermoitB  of  this  count.  It  Is  well 
settled  tbat  each  count  itself  In  the  char- 
ging part  must  distinctly  charge  an  offense. 
But  this  does  not  refer  to  the  formal  allega- 
tions. These  can  be  supplied  by  reference  to 
the  beginning  of  the  Indictment.  See  Wbite's 
Ann.  Code  Oe.  Proc.  |  401,  subsecs.  1, 2,  and  3 
for  collation  of  authorities.  The  first  count, 
If  It  contains  a  proper  beginning,  may  always 
be  looked  to,  to  supply,  If  necessary,  such 
allegation  as  to  the  commencement  of  any 
subsequent  count.  Dancey  v.  State,  35  Tex. 
Or.  R.  615.  34  S.  W.  113.  938.  Nor  Is  it 
required  tbat  each  count  shall  commence,  "In 
the  name  and  by  the  authority  of  the  state 
of  Texas,"  nor  that  each  count  shall  conclude 
"against  the  peace  and  dignity  of  the  state." 
West  V.  State,  27  Tex.  App.  472,  533,  11  S. 
W.  482 ;  Stebblns  v.  State,  81  Tex.  Or.  R.  294, 
20  S.  W.  552,  and  Dancey  v.  State,  supra. 
Where  the  count  begins,  setting  out  the  for- 
mal part,  it  is  sufficient,  without  stating  in 
subsequent  counte  in  what  court  it  was 
presented.  Where  the  date  and  venue  of  the 
offense  are  sufficiently  alleged  in  the  first 
count.  It  is  unnecessary  to  repeat  them  in 
the  other  count,  and  where  the  first  count 
is  dismissed  It  may  still  be  looked  to,  If 
necessary,  to  supply  the  date  and  venue  of  the 
offense.  Morgan  v.  State,  31  Tex.  Or.  R.  1, 
18  S.  W.  647;  Hutto  v.  State,  7  Tex.  App.  44; 
Boles  y.  State.  18  Tex.  App.  650.  So  we  do 
not  believe  there  is  any  merit  in  appellant's 
motion  in  arrest  of  Judgment 

It  is  urged  tbat  the  court  should  have  re- 
quired the  state  to  elect  upon  wnlch  count 
it  would  proceed  for  conviction,  and  erred  In 
overruling  appellant's  motion  for  that  pur- 
pose. Be  this  as  it  may,  the  court  made  the 
election  himself,  in  submitting  the  Issues  to 
the  Jury,  In  confining  their  consideration  to 
the  third  count  This  is  a  sufficient  election. 
The  question  has  been  several  times  decided. 
It  Is  unnecessary  to  refer  to  the  authorities. 

Exception  was  reversed  to  that  portion 
of  the  court's  charge  In  which  the  Jury 
were  Instructed  that  the  Indictment  correctly 
alleged  the  money  to  be  the  property  of 
Oowllng,  the  exception  being  tbat  It  submit- 
ted the  sufficiency  and  legality  of  the  Indict- 
ment to  the  Jury,  and  took  from  them  the 
right  to  determine  the  ownership;  and,  sec- 
ond. It  was  upon  the  weight  of  evidence; 
and,  third,  it  should  have  Instructed  that.  If 
they  believe  from  the  evidence  that  Marable 
gave  bis  consent  to  take  the  money,  he  was 
the  real  owner,  or  if,  from  all  the  surround- 
ing circumstances  at  the  time,  defendant  be- 
lieved or  could  have  reasonably  concluded 
tbat  Marable  left  the  money  with  him  for 
any  other  purpose  than  as  a  trust  fund,  the 
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defendant  would  not  be  guilty.  We  do  not 
believe  there  is  any  merit  in  any  of  these 
contentions.  The  evidence  shovrs  that  Oow- 
ling  was  the  proprietor  of  the  hoteL  Appel- 
lant was  his  night  clerk;  tbat  as  sach  night 
clert£  he  received  $261.25  from  Marable^ 
who  was  a  guest  at  the  hotel,  put  it  in  a 
place  of  safety  in  the  hotel,  and  locked  it 
up;  and  that  this  occurred  'between  12  and 
1  o'clock  at  night  Sometime  between  tbat 
hour  and  daylight  appellant  took  the  money 
and  fled.  Under  this  state  of  case,  we  are 
of  opinion  that  the  court  correctly  informed 
'  tbe  jury  that  the  indictment  properly  al- 
leged the  ownership  in  Cowling,  the  proprie- 
tor of  the  hotel,  and  that  it  was  not  a  charge 
up<Mi  the  weight  of  the  evidence.  It  was  a 
conclusion  of  law  upon  which  the  court  could 
instruct  tbe  Jury. 

Exception  was  also  reserved  to  tbe  admis- 
sion of  testimony  relative  to  $10,  which  was 
taken  from  the  cash  drawer  at  tbe  same 
time  the  $261.25  was  taken.  It  seems  that 
this  $10  belonged  properly  to  the  hotel.  This 
made  $271.25  tliat  appellant  should  have  tak- 
en. Exception  was  also  reserved  to  tbe  fail- 
ure of  the  court  to  restrict  tbe  jury  in  their 
consideration  of  this  $10  as  explanatory  of 
tbe  purpose  for  which  it  was  introduced.  We 
do  not  think  there  was  any  error  in  any  of 
these  contentions.  The  court  instructed  tbe 
Jury  that,  if  appellant  took  more  than  $50 
in  money.  It  would  be  a  sufficient  predicate 
for  their  finding  him  guilty  of  a  felony.  The 
money  was  taken  at  the  same  time,  by  tbe 
same  act,  and  so  far  as  this  prosecution  was 
concerned,  was  the  property  of  Oowling. 
There  was  no  error  in  admitting  the  testi- 
mony, nor  was  there  any  error  in  the  court's 
failure  to  limit  the  evidence  in  regard  to  the 
$10  so  introduced.  If  he  was  guilty  of  em- 
bezzUng  $200  mentioned  in  tbe  indictment, 
be  was  equally  guilty  by  tbe  same  act  of  em- 
bezzling tills  $10  and  $61.25,  which  was  de- 
posited at  the  same  time  with  the  $200.  In 
other  words,  the  indictment  does  not  specify 
what  particular  money  appellant  emt>ee- 
zled,  but  simply  In  general  terms  charged 
blm  with  embezzling  $200.  If  he  was  found 
gnllty  of  baring  embezzled  the  money  in  ex- 
cess of  $50,  it  was  not  necessary  to  charge 
the  Jury  that  tbe  testimony  in  regard  to  the 
other  money  was  admitted  for  any  par- 
ticular purpose.  It  was  embezzlement  as 
to  all  of  it 

Exception  was  reserved  to  tbe  admission  of 
testimony  to  the  effect  that  appellant  was 
night  clerk,  and  that  bis  duty  as  such  was  to 
wait  on  people,  collect  money  that  came  in, 
and  take  charge  of  valuables  left  at  tbe  hotel. 
It  was  objected  that  the  questions  were  lead- 
ing, and  the  answers  stated  conclusions.  We 
do  not  agree  with  this  contention.  The  ques- 
tions and  answers  were  as  follows:  "Q. 
Defendant  was  in  your  employment?  A.  Yes, 
sir.  Q.  You  say  he  was  night  clerk?  A.  Yes, 
sir.  Q.  You  know  what  his  duties  were  as 
night  clerk?    Did  he  have  charge  of  anything 


— ^for  instance,  the  office?  A.  Yes,  sir.  Q. 
What  relation  did  he  bear  to  tbe  office  of 
the  hotel?  A.  He  was  clerk  there  in  the  of- 
fice. Q.  What  were  his  duties?  A.  To  wait 
on  the  people  and  collect  money  that  came 
In,  and  take  charge  of  any  valuables,  left 
there."  This  bill  is  signed  with  the  state- 
ment by  the  court,  that  these  questions,  taken 
In  connection  with  what  had  theretofore  been 
propounded,  and  answered  by  tbe.  witness, 
were  not  considered  by  the  court  as  leading, 
but  merely  tended  to  a  repetition  of  what  had 
already  been  sworn.  We  do  not  think  this  bill 
shows  any  merit  The  questions  may  have 
been  slightly  leading,  but  not  of  sufficient 
Importance  to  notice. 

The  next  bill  of  exceptions  Is  reserved  to 
some  questions  and  answers  because  they 
were  leading,  argtmientatlve,  assumed  mat- 
ters and  brought  about  repetitions.  It  is 
sufficient  to  say  in  regard  to  this  bill  tbat 
tbe  witness  was  permitted  to  testify  that,  as 
soon  as  be  discovered  tbe  absence  of  his  clerk, 
he  instituted  search  for  blm,  and  he  did  not 
see  bim  any  more  until  in  court  after  bis 
arrest,  and  that  Marable  was  a  guest  at  his 
hotel,  and,  further,  that  he  was  permitted  to 
testify  tbat  be  did  not  give  appellant  his  con- 
sent to  convert  and  misapply  the  money,  and 
the  further  fact  that  he  missed  $10  belong- 
ing to  tbe  hotel  that  was  in  tbe  same  cash 
drawer  with  tbe  money  Marable  bad  deposit- 
ed, and  tbat  appellant  left  without  giving 
bim  notice  of  tbe  fact  that  be  was  going,  and 
did  not  tell  him  good-by.  He  also  objected 
to  the  testimony  of  Acker  to  tbe  effect  that 
he  was  a  clerk  In  tbe  hotel,  and  tbat  as  said 
clerk  his  duty  was  to  receive  money  and  val- 
uables left  by  guests.  He  also  objected  to 
the  testimony  of  Marable  to  tbe  effect  tbat  be 
was  a  guest  at  the  Cowling  hotel,  and  tbat 
be  was  acquainted  with  appellant  who  was 
clerk  at  tbe  hotel,  and  the  further  fact  that 
appellant  was  acting  in  that  capacity  at  tbe 
time.  Marable  was  also  permitted  to  testi- 
fy tbat  be  deposited  the  mon^,  and,  furthei. 
tbat  it  was  his  understanding  tbat  be  would 
get  his  money  back,  and  that  be  simply  shov- 
ed the  money  across  the  table  or  bar  to  ap- 
pellant who  put  it  in  the  drawer,  and  locked 
It  up,  and  that  tbe  witness  then  went  down- 
stairs, and  that  be  banded  it  to  appellant  to 
be  kept  for  him  (witness)  until  called  for. 

Another  exception  was  reserved  to  the  con- 
tinuation of  this  witness'  testimony  to  tbe 
effect  that  he  asked  appellant  to  put  away 
his  money  and  take  care  of  It  until  the  next 
morning,  and  that  the  reason  he  gave  It  to 
him  was  because  he  was  clerk  of  tbe  hotel, 
and  that  he  considered  the  money  would  be 
safe  in  bis  bands  until  the  next  morning. 
AH  of  this  testimony  was  admissible,  and 
we  find  no  error  in  the  action  of  tbe  court 
In  regard  thereto. 

Appellant  asked  tbe  court  to  Instruct  tbe 
Jury,  If  from  the  evidence  they  should  be- 
lieve, beyond  a  reasonable  doubt,  that  defend- 
ant Is  guilty  of  a  violation  of  law,  but  wu 
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unable  to  ascertain  of  which  offense  charged 
in  the  indictment  he  is  guilty  of,  or  if  tbey 
should  entertain  a  reasonable  doubt  as  to 
which  <tt  said  offenses  charged  he  Is  guilty, 
you  win  find  him  not  guilty.  This  was  re- 
fused. There  were  three  counts  as  before 
stated,  and  the  court  only  submitted  one. 
To  tbla  end  the  court  1b  authorized  by  the 
law. 

A  witness  was  Introduced  by  the  state,  by 
whom  It  was  shown :    That  he  saw  a  young 
man  on  the  24th  of  August,  1904,  at  the  banic 
in  which  witness  was  interested  at  Neder- 
land,  whom  he  described  as  a  ykung  man  near 
defendant's  age.    "I  did  not  pay  particular  at- 
tention to  him.    The  transaction  was  not  a 
very  ordinary  one.    $200  or  $300  in  sliver 
was  exchanged  for  bills.    I  do  not  remember 
the  exact  amount"    He  had  the  money  in  a 
sack,  but  the  exact  kind  of  sack  witness  did 
not  remember  and  cannot  describe  It;  did  not 
pay  any  attention  to  It    His  best  recollection 
is  that  It  was  in  a  cloth  sack.    However,  he 
Is  not  positive  as  to  that  point    His  best 
recollection  In  regard  to  the  mattter  was  that 
the  money  was  in  sliver  dollars,  and  that 
the  amount  was  between  $200  and  $300.    He 
could  not  say  what  character  of  bills  he  gave 
him  In  exchange  for  this  silver;  that  It  was 
Just  the  ordinary  run  of  bills  that  happened 
to  be  in  the  drawer  at  the  time.    He  was  fur- 
ther permitted  to  state  that  the  young  man 
who  was  in  the  bank  was  apparently  about 
the  age  of  defendant    This  bill  is  signed 
with  the  qualification  that  the  witness  was 
not  permitted  to  give  any  of  the  above  evi- 
dence until  the  state  had  first  placed  another 
witness  on  the  stand,  by  whom  defendant  was 
absolutely  identified  as  being  tue  man  whon. 
he  saw  at  Nederland  on  the  day  in  question, 
and  that  the  defendant  was  seen  by  the  said 
first  witness  Just  shortly  after  the  time  that 
witness  at  the  bank  had  with  defendant  the 
transaction  inquired  about  and  that  at  the 
time  when  seen  by  said  first  witness  defend- 
ant had  a  large  roll  of  bills,  and  was  ex- 
hibiting them  In  the  saloon  at  Nederland. 
As  this  matter  is  presented  by  this  bill  and 
explanation,  we  are  of  opinion  there  was  no 
error  In  the  admission  of  the  testimony.    The 
money  deposited  with  appellant  as  clerk  of 
the  hotel  was  silver  dollars,  and,  as  before 
stated,  there  was  $261.25  of  the  silver  deposit- 
ed, and  in  addition  there  was  $10  taken  out 
that  belonged  to  the  hotel.    Nederland  Ifl  a 
little  station  on  the  railroad  about  equal  dis- 
tance between  Port  Arthur  and  Beaumont, 
about  10  miles  from  each.    We  think  this  tes- 
timony was  clearly  admissible.    It  may  not 
have  been  very  cogent  but  still  the  circum- 
stances were  admissible  to  Identify  appellant 
so  far  as  they  would  tend  in  that  direction. 
As  this  record  Is  presented  to  us  we  do  not 
find  any  error  of  sufficient  Importance  to  re- 
quire a  reversaL 
The  Judgment  is  therefore  affirmed. 

BROOKS,  J.,  absent 


ABNWINB  ▼.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    June  20, 
1906.) 

1.  HoinciDx— Thbeats— Refuxaxioii  or  Dk- 

CEASED. 

Pen.  Coda  189S,  art  713,  aatborlzing  de- 
fendant to  introduce  evidence  of  threats  In  justi- 
fication of  the  killing,  whereapon  the  state 
may  prove  deceased's  reputation,  does  not  au- 
thorize proof  of  such  reputation  prior  to  at- 
tack thereon  by  accused  unless  such  threats 
have  been  communicated. 

2.  Same— Dtiho  Deoi^^kations— Evidence. 

Deceased,  as  a  part  of  liis  dying  declara- 
tion, stated  that  at  the  time  he  was  shot  he 
was  facing  accused,  when  a  j^hysican  asked  him 
if  he  was  not  mistaken,  stating  that  that  could 
not  be  true,  because  he  was  shot  in  the  rear 
part  of  the  leg,  and  not  in  front  whereupon 
deceased  stated  he  did  not  know  whether  his 
back  was  turned  to  accused  or  not  when  ac- 
cused shot  him.  EM,  that  it  was  error  for 
the  court  to  eliminate  deceased's  colloquy  with 
the  doctor  and  permit  the  balance  of  the  declara- 
tion to  go  to  uie  jury. 

[Ed.  Note. — ^For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  M  451-456.] 
8.    Samb— iKBTBUOTioifB— Thbkats— Sklf-Db- 

vense. 

An  instruction  that  if  accused  was  not 
jerked  or  pulled  from  bis  horse  by  deceased's 
brother,  and  the  latter  made  no  demonstration 
as  if  to  use  a  gun,  but  defendant  raised  the 
difficulty  and  shot  him  because  of  previous  ill 
feeling,  or  because  he  was  afraid  of  attack,  the 
killing  would  not  be  reduced  below  murder,  no 
matter  how  excited,  angry,  or  alarmed  defend- 
ant was  at  the  time  of  the  killing,  because 
tlireats,  even  to  take  life,  and  no  amount  of 
fear,  afford  justification  for  the  killing  of  the 
person  threatening  by  the  person  threatened,  un- 
less at  the  time  an  intention  is  manifested  to 
execute  the  threat,  was  erroneous,  as  improper- 
ly charging  the  law  of  threats  as  bearing  on  the 
issue  of  self-defense. 

4.  Same  — Sxu-Defxrbk  — Pbbviotts   Dim- 

OTJI.TY. 

Where  deceased's  brother  pulled  defendant 
from  his  horse  and  seized  a  target  rifle  to 
shoot  defendant,  whereupon  deceased  joined  the 
attack  on  defendant  or  made  demonstrations  as 
defendant  viewed  the  situation,  defendant's 
right  of  self-defense  against  both  was  complete 
without  regard  to  any  nrevious  difficulty  which 
had  occurred  between  them. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §{  16^  165.] 

5.  Same— MANsnAUOHTEB. 

Where  deceased's  brother  pulled  defendant 
from  his  horse  in  an  angry  manner  and  started 
to  get  a  target  rifle  with  which  to  shoot  defend- 
ant whereupon  deceased  joined  in  the  attack,  and 
this  enraged  defendant's  mind  beyond  cool  re- 
flection and  caused  him  to  kill  both  deceased 
and  his  brother,  such  facts  were  sufficient  to 
raise  the  issue  of  manslaughter. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  U  69-Bl.] 

6.  Saue— Adequate  Cause. 

Where  defendant  and  deceased's  brother 
had  not  been  on  speaking  terms  for  several  years, 
and  on  meeting  defendant  in  the  public  road 
deceased's  brother  polled  defendant  from  bis 
horse  as  defendant  was  undertaking  to  pasa 
him.  whereupon  an  altercation  ensued  in  which 
both  deceased  and  his  brother  were  killed,  the 
acts  of  decMsed's  brother  constituted  adequate 
cause. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  t  67.] 
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ARNWINE  V.  STATE. 


Appeal  from  District  Cioart,  Cherokee 
Cktuuty;  Jas.  I.  Perkins,  Judge. 

Lee  Amwine  was  convicted  of  murder,  and 
be  appeals.    Reversed  and  remanded. 

See  90  S.  W.  41. 

Willson  A  Watkins  and  Jolinson  &  Ed- 
wards, for  appellant.  Howard  Martin,  Asst. 
Atty.  Oen.,  and  J.  E.  Donley,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  the  second  ap- 
peal. The  conviction  was  for  murder  In 
the  second  degree. 

Some  five  or  six  years  prior  to  the  oc- 
cnrrence  narrated  in  this  record,  appellant 
and  one  of  the  deceased  brothers,  Lester  Lat- 
tlmore,  bad  a  fight  at  a  party.  From  that 
time  on  there  was  ill  feeling  between  them 
nntll  tbe  killing.  Deceased  (Clyde  Latti- 
more)  and  appellant  were  on  friendly  terms. 
These  were  all  young  men ;  Lester  Lattimore 
being  23  and  Clyde  and  appellant  each  about 
21  years  of  age  at  the  time  of  the  killing. 
From  the  time  of  the  fight  at  the  party, 
some  years  prior  to  this  tragedy,  appellant 
avoided  Lester  on  all  occasions  in  order 
to  keep  out  of  trouble  with  him,  generally 
getting  some  one  or  more  of  bis  friends  to 
accompany  him  when  there  was  prospect 
of  meeting  Lester.  On  the  day  of  the  killing 
appellant  had  been  to  the  town  of  Jackson- 
Tllle,  passing  by  tbe  residence  of  Sam  Latti- 
more, father  of  tbe  two  deceased  boys,  going 
and  returning.  As  he  was  pas!:1ng  tbe  elder 
Lattimore's  on  his  return  from  town,  the 
two  deceased  brothers  were  harnessing  their 
team,  which  they  hitched  to  a  buggy  directly, 
and  followed  on  down  tbe  road,  overtaking 
appellant  some  distance  before  they  reached 
the  gate  leading  into  the  "lower  farm"  of 
the  elder  Lattimore.  The  tragedy  occurred 
at  this  gate.  The  buggy  containing  the  boys 
who  were  killed  on  reaching  the  gate  made 
a  semicircle  in  order  to  enter  it,  which 
threw  the  rear  end  of  their  bnggy  across 
the  road,  reaching  within  a  few  feet  of  a 
Bweet-gnm  tree,  from  which  projected  some 
limbs.  Clyde  Lattimore  (for  the  killing  of 
whom  this  conviction  was  had)  got  out  of 
the  buggy  to  open  the  gate.  At  this  Juncture 
appellant  passed  aronnd  the  buggy,  and,  to 
use  his  expression,  had  to  "duck  his  bead" 
In  order  to  pass  under  tbe  projecting  limbs 
from  the  sweet-gum  tree;  and  In  passing 
around  the  bnggy  his  leg  scraped  or  touched 
tbe  bind  wheel,  whereupon  Lester  Lattimore 
canght  him  by  the  coat  and  pulled  him  otT 
his  horse.  Tbe  coat  was  buttoned,  and  In 
pulling  him  off  tbe  button  tore  out  and  up- 
ward tbe  cloth  from  tbe  coat,  leaving  tbe 
button  hanging  by  the  strip.  When  appellant 
reached  the  ground,  Lester  drove  the  buggy 
Inside  tbe  field,  and  appellant  asked  him 
"what  In  the  hell  be  meant,"  and  repeated 
this  ({uestion.  Finally  Lester  Lattimore  call- 
ed him  a  "God  damn  son  of  a  bitch,"  and 
reached  for  his  target  rifle,  which  was  in 
the  bottom  of  tbe  buggy.    When  he  did  this. 


appellant  began  shooting,  and  fired  three 
shots  at  Lester,  which  caused  his  horse  to 
jump,  and  by  this  means  threw  Lester  down 
in  the  foot  of  the  buggy.  Clyde  came  to- 
ward appellant,  putting  his  hand  toward  his 
pocket,  and  used  an  expression  which  appel- 
lant did  not  understand  further  than  the  use 
of  the  words  "God  damn" ;  the  remainder  not 
being  understood.  He  then  fired  two  or  three 
shots  at  Clyde,  who  turned  away.  Lester, 
who  had  gotten  out  of  the  buggy  In  the 
meantime,  reached  for  the  target  gun  which 
was  in  the  buggy,  and  appellant  fired  sis 
more  shots  at  bim,  one  ot  wblch  proved  fatal. 
This  is  practically  the  defendant's  side  of 
the  case. 

The  state's  theory  is  made  largely  by  tbe 
dying  declaration  of  Clyde,  to  the  effect  that, 
when  appellant  rode  up  to  the  rear  of  the 
buggy,  he  began  cursing  Lester  Lattimore, 
and  drew  bis  pistol  and  began  shooting 
him,  and  that  Clyde  approached  him  for  the 
purpose  of  getting  the  gun  from  appellant 
to  prevent  the  killing  of  his  brother,  and 
appellant  shot  him.  This  is  practically  the 
state's  case,  omitting  a  great  many  of  th' 
details  and  prior  facts  and  Incidental  mattem 

Over  appellant's  objection  tbe  state  was 
permitted  to  introduce  evidence  of  the  good 
character  or  reputation  of  the  deceased  Lester 
Lattimore  in  regard  to  his  being  a  peaceable 
and  quiet  man.  The  basis  for  this  exception 
was  that  he  had  not  attacked  the  reputation, 
nor  had  be  proved  communicated  threats,  of 
deceased.  At  this  point  it  should  be  stated 
there  was  evidence  of  a  threat  introduced 
by  appellant  as  having  been  made  by  Lester 
Lattimore  a  month  or  so  before  the  tragedy, 
but  this  threat  was  never  communicated, 
and  appellant  knew  nothing  of  it  until  after 
the  homicide.  We  believe  this  exception  is 
well  taken.  Under  article  713,  Pen.  Code 
1895,  a  defendant  may  Introduce  evidence  of 
threats,  but  these  shall  not  afford  Justifica- 
tion nnless  deceased  at  tbe  time  did  some  act 
manifesting  an  Intention  to  execute  his  threat, 
and,  wherever  threats  are  proved,  the  repu- 
tation of  the  deceased  may  be  put  in  evidence. 
But  this  rule  would  apply  only  where  the 
threats  have  been  communicated,  and  not 
where  uncommunlcated.  Our  decisions  have 
gone  to  the  extent  of  holding  that,  onder  the 
provisions  of  this  article,  after  proof  of  the 
communicated  threat,  tbe  state  may  introduce 
evidence  of  the  good  character  of  the  de- 
ceased, even  when  defendant  baa  not  sought 
to  do  so.  Russell  v.  State,  11  Tex.  App.  288 ; 
Rhea  v.  State,  37  Tex.  Cr.  R.  188,  38  S.  W. 
1012;  Sims  v.  State^  88  Tex.  Cr.  R.  642,  44 
S.  W.  S22.  But  this  has  never  been  extend- 
ed, as  far  as  we  are  aware,  to  instances  of 
uncommunlcated  threats.  So  we  believe  that 
this  exception  was  well  taken. 

Exception  was  reserved  to  the  introduction 
of  the  dying  declaration  of  Clyde  Lattimore. 
Without  going  into  a  detailed  statement  of 
this  matter,  we  are  of  opinion  that  a  suffi- 
cient predicate  was  laid  to  admit  the  dying 
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declaration  of  Clfdc.  Wblle  the  declarant  was 
making  bis  statement,  questions  were  asked 
him.  Perhaps  he  had  finished  two-thlrda  of 
the  dying  statement  when  they  began  plying 
him  with  questionB.  He  stated  that  at  the 
time  he  was  shot  be  was  facing  appellant 
At  this  juncture  Dr.  Longmler  asked  him  if 
he  was  not  mistaken  about  it,  and  stated  that 
could  not  hare  been  true;  that  be  was  shot 
In  the  rear  part  of  the  leg,  and  not  the  front. 
Whereupon  declarant  stated  be  did  not  know 
whether  his  back  was  turned  to  appellant  or 
not  when  appellant  shot  blm.  The  court 
eliminated  this  statement,  and  instructed  the 
Jury  not  to  consider  It.  At  least  It  was  not 
permitted  to  go  to  the  Jury.  Exception  was 
reserved,  with  this  elimination,  to  the  Intro- 
duction of  the  dying  declaration,  and  Drake 
V.  State,  25  Tex.  App.  293,  7  8.  W.  868,  is 
relied  upon  as  authority.  Upon  another  trial 
this  statement  of  deceased,  if  the  dying  dec- 
laration is  introduced,  should  also  go  to  the 
jury.  This  statement  was  upon  a  crucial 
point  in  the  case.  The  theory  of  the  state 
was  that  Clyde  was  not  engaging  In  the  diffi- 
culty, and  that  the  shooting  was  not  justified. 
Appellant's  theory  was  that  be  was  advanc- 
ing upon  him,  making  a  demonstration  to- 
wards his  pocket  as  if  to  get  a  weapon,  and 
upon  this  statement  be  relied  largely  to  show 
the  unreliability  of  the  declaration.  This 
declaration  bore  directly  upon  the  position 
of  the  parties  at  the  time  the  fatal  shot  was 
fired  that  killed  Clyde;  and  It  bore  strongly 
upon  the  weight  the  jury  might  or  might 
not  attach  to  the  dying  statement  of  deceased. 
He  had  stated  that  he  was  facing  appellant  at 
the  time  of  the  shooting,  and  when  the  doctor 
called  his  attention  to  the  fact  that  this 
could  not  be  true — that  he  was  shot  In  the 
back,  Instead  of  the  front,  of  the  leg — he  then 
admitted  that  he  did  not  know  what  posi- 
tion be  was  occupying  at  the  time  he  received 
the  shot  As  before  stated,  the  dying  dec- 
laration of  Clyde  was  perhaps  aa  strong,  if 
not  the  strongest  evidence  Introduced  by  the 
state  tending  to  show  the  homicide  was  unjus- 
tifiable. Upon  another  trial,  therefore,  the 
excluded  statement  should  be  permitted  to  go 
to  tbe  jury  if  the  dying  declaration  is  in- 
troduced In  evidence.  In  Drake's  Case,  snpra. 
It  was  held  that  because  a  declarant  bad 
stated  that  his  former  statement  was  Incor- 
rect In  some  particulars  It  was  not  admissible. 
Here  was  a  statement  by  declarant  which  tbe 
court  eliminated.  There  would  have  been  no 
error  in  tbe  elimination  of  this  testimony  If 
the  statement  was  irrelevant  or  Immaterial. 
Wherever  that  is  tbe  case  the  court  should 
eliminate  and  not  permit  It  to  go  to  the  jury. 
The  rule  Is  well  stated  in  regard  to  that  char- 
acter of  testimony  In  Krebs  v.  State,  8  Tex. 
App.  348,  as  follows:  "The  dying  declara- 
tions of  a  party  are  only  admissible  In  evi- 
dence on  the  trial  of  a  homicide,  where  the 
death  of  tbe  deceased  Is  the  subject  of  the 
charge  and  the  circumstances  of  tbe  death 
are  tbe  subject  of  the  dying  declaration." 


Wherever  the  dying  declaration  comes  within 
tills  rule,  it  Is  admissible.  Otherwise  It  Is 
Irrelevant  and  should  be  excluded.  The  state- 
ment of  Clyde  that  was  excluded  was  direct- 
ly In  regard  to  tbe  tragedy  and  bis  connection 
with  knowledge  of  tbe  transaction.  There- 
fore the  conrt  bad  no  authority  to  reject 
tWs.  In  Felder's  Case,  23  Tex.  Ahj.  477, 
58  S.  W.  145,  50  Am.  Rep.  777,  it  was  held 
that  conflicting  statements  of  a  declarant 
could  be  Introduced  as  Impeaching  tbe  dying 
declaration  as  admitted,  to  be  weighed  by  the 
jury.  Tbe  dying  declaration  should  have  been 
rejected  after  the  court  eliminated  tbe  state- 
ment that  deceased  did  not  know  how  the 
shooting  occurred.  The  dying  declaration 
admitted  as  emasculated  was  not  the  dying 
declaration  of  the  deceased. 

Appellant  reserved  exceptions  to  several 
portions  of  tbe  charge,  some  of  which  we 
think  are  well  taken.  For  Instance,  tbe  court 
charged  the  jury:  "If,  however,  defendant 
was  not  jerked  or  pulled  oft  his  horse  by  Les- 
ter Lattlmore,  and  Lester  made  no  demon- 
stration as  if  to  use  a  gun,  such  as  above 
mentioned,  and  defendant  raised  the  difficulty 
and  shot  blm  because  or  on  account  of  previ- 
ous ill  win,  or  merely  because  be  was  afraid 
Lester  would  some  time  attack  or  harm  him, 
then,  in  such  case,  the  killing  would  not  be 
reduced  below  murder,  no  matter  how  macb 
excited,  angry,  or  alarmed  defendant  may 
have  been  at  the  time  of  tbe  killing ;  for  the 
law  Is  that  threats,  even  to  take  life,  and  no 
amount  of  fear  cansed  by  such  threats,  af- 
ford any  justification  for  the  killing  of  tbe 
person  threatening  by  tbe  person  threatened, 
unless  the  party  who  has  made  such  threat 
at  the  time  of  the  killing,  by  some  act  tben 
done,  manifests  an  Intention  to  execute  tbe 
threat  so  made."  This  is  the  only  reference 
to  threats  made  In  tbe  charge.  In  view  of 
our  statute  in  regard  to  threats  and  Its  bear- 
ing upon  tbe  Issue  of  self-defense,  this  charge 
as  given  not  only  does  not  present  the  law, 
but  Is  negative  In  character,  and  restrictive  of 
the  right  of  self-defense  under  such  an  emer- 
gency. If  communicated  threats  were  facts 
In  tbe  case  and  relied  upon  as  a  part  of  the 
self-defensive  theory,  then  the  court  should 
have  given  a  proper  charge  In  regard  to  It 
and  BO  charged  It  as  to  present  appellant's 
defense  as  to  this  matter  in  an  affirmative 
way,  and  authorized  the  jury  to  acquit  if  bis 
life  bad  been  threatened  by  Lester,  and  Lester 
did  some  act  or  manifested  an  intention  to 
execute  the  threat  If  communicated  threats 
were  not  In  the  case,  appellant  was  ignorant 
of  that  fact,  and  It  could  not  have  operated 
upon  his  mind  as  an  Inducement  to  do  tbe 
killing,  and  his  defense  under  these  circum- 
stances was  entirely  Independent  of  threats. 
The  jury  would  have  to  look  to  other  facts 
adduced  to  solve  this  theory  favorably  to  tbe 
accused.  As  we  understand  this  record.  It 
does  not  show  communicated  threats.  As  be- 
fore stated,  there  Is  evidence  that  deceased, 
Lester  Lattlmore,  had  made  a  tlireat  to  tbe 
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effect  that  If  appellant  ever  spoke  to  blm 
again  he  would  kill  blm.  But  this  was  entire- 
ly unconununlcated  to  accused  until  after  the 
killing.  The  quoted  charge  does  not  present 
the  law  of  threats,  but  it  uses  uncommunlcat- 
ed  threats  as  the  means  of  eliminating  or 
minimizing  appellant's  right  of  self-defense, 
and  perhaps  curtailing  the  law  of  manslaugh- 
ter, as  might  be  shown  by  a  further  analysis 
of  the  charge.  The  court  further  charged  the 
Jury :  "If  you  believe  that  Lester  Lattlmore 
Jerked  or  pulled  defendant  off  his  horse,  and 
cursed  and  abused  blm  and  made  a  demon- 
stration as  if  to  seize,  reach  for,  or  present 
a  target  gun,  and  you  further  believe  that 
before  the  occasion  of  the  alleged  killing 
Lester  Lattlmore  and  defendant  bad  had  a 
difficulty,  and  that  111  feeling  arose  between 
them  from  such  difficulty  and  continued  up 
to  the  alleged  homicide,  and  that  since  such 
previous  difficulty  said  Lester  Lattlmorfe,  by 
words  or  acts  or  by  both  words  and  acts, 
had  manifested  ill  will  towards  defendant 
and  an  intention  to  do  blm  bodily  harm,  you 
are  instructed  that  in  passing  upon  the  issue 
of  self-defense  you  may  consider  these  last- 
mentioned  circumstances  In  connection  with 
all  the  reasonableness,  or  otherwise,  of  de- 
fendant's apprehension  of  danger,  If  he  had 
such  apprehension  at  the  time  of  the  alleged 
killing.  And  if  you  do  not  believe  the  killing 
of  Clyde  Lattlmore,  if  he  was  killed  in  self- 
defense,  you  may  nevertheless  consider  all 
said  circumstances  in  passing  upon  the  ques- 
tion of  whether  adequate  cause,  as  an  element 
of  manslaughter,  existed  or  not"  The  latter 
excerpt  from  the  charge  seems  to  be  meaning- 
less. Perhaps  there  are  some  words  or  ex- 
pressions omitted.  This  charge  seems  to  be 
npon  the  weight  of  the  evidence,  and  Is  en- 
tirely too  restrictive  and  argumentative.  If 
Lester  Lattlmore  Jerked  defendant  from  his 
horse  and  cursed  and  abused  him,  and  made 
a  demonstration  as  If  to  seize,  reach  for,  or 
present  a  target  gun,  appellant's  right  of 
•elf -defense  was  thereby  matured,  and  he  had 
a  right  legally  to  shoot  It  was  not  necessary 
to  go  further,  and  require  and  make  a  prere- 
quisite to  his  right  of  self-defense  that  the 
previous  difficulty  had  occurred  between  them 
in  the  years  gone  by;  and  therefore  there 
was  HI  will  existing  from  that  time  forward 
between  the  parties.  Nor  was  the  combina- 
tion of  these  facts  necessary  to  raise  the 
question  of  manslaughter.  If  deceased's 
brother  pulled  appellant  from  his  horse  In  the 
manner  Indicated  by  the  testimony  of  appel- 
lant and  this  enraged  appellant's  mind  be- 
yond cool  reflection,  then  the  question  of 
nianslanghter  was  suggested.  Our  statute 
says,  where  pain  Is  inflicted,  or  blood  drawn 
from  the  accused  by  deceased,  tliat  this  Is 
adequate  cause.  In  this  Instance,  there  were 
two  boys  who  had  111  will  towards  each  other 
for  years,  and  were  not  on  speaking  terms, 
and  one  Jerked  the  other  from  his  horse,  rid- 
ing along  the  public  road,  as  he  was  under- 
taking to  pass  him.    TUB,  in  view  of  the  facts. 


would  be  adequate  cause,  and  it  should  have 
been  submitted  to  the  Jury  as  such  adequate 
cause,  and  this  without  a  combination  of 
other  facts  as  necessary  to  make  or  constitute 
it  adequate  cause.  That  the  other  causes  or 
facts  may  have  added  to  it  may  be  conceded. 
But  these  should  not  be  restricted  by  requir- 
ing other  causes  to  be  added  to  cause  man- 
slaughter. 

There  are  other  exceptions  to  some  of  the 
remaining  clauses  of  the  charge  presenting 
the  Issues  of  manslaughter  and  self-defense, 
because  on  the  weight  of  evidence,  argumenta- 
tive, restrictive,  and  negative;  The  same  may 
be  said  of  these  charges  and  the  exceptions  as 
those  already  discussed.  We  desire  to  say.  In 
a  general  way,  without  entering  into  a  discus- 
sion of  all  these,  that  the  law  applicable  to 
manslaughter  and  self-defense  should  be 
given  in  an  affirmative  manner  and  present 
the  Issues  favorable  to  appellant  not  in  a 
restrictive  argumentative  manner  as  was 
done  in  this  case,  but  directly,  affirmatively 
and  pertinently.  It  may  be  well  enough  to 
state  that  upon  another  trial  the  Jury  should 
be  Instructed  the  law  applicable  to  appellant's 
side  of  the  case  from  the  standpoint  of  more 
tlian  one  assailant  In  a  direct  and  pertinent 
manner,  for.  If  Lester  Lattlmore,  as  appellant 
stated,  pulled  him  from  his  horse  and  seized 
his  target  gun  for  the  purpose  of  shooting 
blm,  and  Clyde,  knowing  this,  Joined  or  enter- 
ed into  the  attack  on  him  or  made  demon- 
strations as  defendant  viewed  It  then  be  was 
entitled  as  much  to  self-defense  against  both 
as  he  was  against  Lester  Lattlmore.  The 
law  was  strongly  charged  for  the  state. 

For  the  reasons  Indicated,  the  Judgment 
Is  reversed  and  tiie  cause  remanded, 

BROOKS,  X,  absent 


STEPHENS  V.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  28, 

i.  Intoxicatino   Liqttobs— Iixeoai.   Saia— 

PBOSECtmON. 

In  a  prosecution  for  violating  the  local 
option  law,  the  qnestlon  as  to  which  one  of  two 
elections  adopting  the  law  was  valid  was  Im- 
material to  defendant. 

2.  Cbiuiral  Law— Instbuotiors— Habuljess 
Bbrob. 

Where,  in  a  prosecution  for  vi(datinK  the 
local  option  law,  it  was  clear  from  the  evidence 
that  the  sale  was  made,  the  failure  to  properly 
define  the  term  "sale"  In  the  charge  was  not 
reversible  error. 

Appeal  from  Johnson  County  Court;  3. 
D.  Ooldsmlth,  Judge. 

Charley  Stephens  was  convicted  of  vlolat- 
ing  the  local  option  law,  and  appeals.  Af- 
firmed. 

Odell,  Phillips  &.  Johnson  and  W.  B.  Fea- 
therston,  for  appellant  Howard  Martin, 
Asst  Atty.  Oen.,  for  tife  State. 

HENDERSON,  J.  'Appellant  wa«  convict- 
ed of  Tlolatlni:  the  local  option  law,  and  his 
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punishment  assessed  at  a  fine  of  $30  and  80 
days'  confinement  in  the  county  Jail. 

Appellant  complains  that  the  state  was 
permitted  to  introduce  the  proceedings  of 
two  local  option  elections;  one  held  In  the 
year  1901,  and  the  other  In  1904.  The 
grounds  of  objection  are  that  the  Indictment 
did  not  pr(q>erly  allege  which  particular  elec- 
tion would  be  relied  on,  and  because  two 
years  bad  not  elapsed  between  said  elec- 
tions. Neither  of  these  grounds  of  objec- 
tion is  well  taken.  We  have  heretofore  held 
that  the  election  of  1901  was  never  put  into 
operation  by  proper  publication.  GrifiOn  v; 
State,  87  S.  W.  165, 13  Tex.  Cr.  Kep.  97.  An 
interregnum  of  more  than  two  years  between 
the  elections  elapsed,  as  shown  by  this  rec- 
ord. Therefore  the  court  did  not  err  In  ad- 
mitting the  records  connected  with  said  two 
elections.  So  far  as  appellant  was  concern- 
ed, it  would  be  immaterial  which  was  a  valid 
election.  Unquestionably  the  last  election 
was  a  valid  election  and  was  properly  pat 
into  operation. 

Appellant  also  complains  that  the  court 
did  not  properly  define  the  term  "sale." 
There  was  no  particular  necessity  for  the 
court  to  define  the  term  "sale"  in  the  charge, 
as  there  is  no  question  from  the  evidence 
that  the  sale  was  made. 

There  being  no  error  In  the  record,  tbe 
Judgment  is  affirmed. 

BROOKS,  J.,  absent 


PRATT  V.  STATU 
(Court  of  Oriminal  Appeals  of  Texas.    June  26, 

1.  CanaRAi,  Law— Evioence— Res  Gebtm. 

A  conversation  between  defendant  and  an- 
other, whlcli,  according  to  the  bill  of  exceptions, 
occurred  immediately  after  the  killing,  should 
have  been  admitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Cruninal  Law,  {{  816,  817.] 

2.  Homicide  —  Irstbuotions  —  SEur-DEntNSB 
—Threats. 

An  instrnction  that,  in  order  to  justify 
the  defendant  in  taking  the  life  of  tbe  deceased, 
is  must  appear  that  at  tlie  time  of  the  homicide 
the  deceased  did  some  act  which  was  reasonably 
calculated,  in  view  of  all  tbe  circumstances,  to 
produce  in  tbe  mind  of  the  defendant  the  belief 
ttiat  the  deceased  was  then  ebont  to  execute  the 
threats  so  made,  was  erroneous,  as  the  law 
of  threats  connected  with  the  act  of  demonstra- 
tion manifesting  an  intent  to  carry  into  execu- 
tion the  threat  is  a  statutory  ground  for  self- 
defense,  and  should  be  given  in  an  affirmative 
manner  to  the  extent  that  defendant  may  have  the 
benefit  of  the  law  as  applied  to  the  facts  cov- 
ering this  peculiar  phase  of  the  case,  whoi  the 
facts  make  that  condition. 

3.  Sake — Self-Defense— Previous  Ihtent. 

A  party  may  coolly  make  up  his  mind  to 
kill  another,  and  yet  if,  upon  meeting  the  party 
whom  he  has  determined  to  kill,  that  party 
makes  an  assault  upon  him  which  justifies 
him  in  killing  in  self-defense,  the  fact  that  ac- 
cused had  formerly  mad*  up  his  mind  to  do  the 


killing  would  not  elimbiate  Us  right  of  self- 
defense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Homicide,  II  138,  148.J 

4.  Gbivinai,  Law— iNSTBUonoNB  —  Ihfkach- 

IRO  Testiiiont. 

Whenever  it  is  necessary  to  charge  In  re- 
gard to  the  effect  of  impeaching  testimony,  th« 
Jury  should  be  told  that  the  evidence  must  be 
used  for  the  purpose  of  affecting  the  credibility 
of  the  witnesses  whose  evidence  is  sought  to  bo 
impeached. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  |{  1889,  1892.] 

6.  Homioide— BuBDEN   OF  Pboof  —  Sklf-Db- 

FENBE. 

Where  there  was  no  eyewitness  to  the 
transaction,  and  the  state  relied  largely  on  de- 
fendant's confessions  that  be  did  Die  killing, 
his  further  statements  in  connection  therewitn 
tliat  he  did  it  in  self-defense  having  been  ad- 
mitted, the  burden  was  on  the  state  to  prove 
the  falsity  thereof. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {8  275,  278.] 

6.  Same— EviDENCB— Physioai.  and   Mbrtai. 

CORDITIOR   OF  DEFENDART. 

On  a  prosecution  for  murder,  evidence 
that  In  the  last  few  years  defendant  s  physical 
condition  had  materially  and  seriously  degener- 
ated, and  that  his  mind  had  lieen  greatly  im- 
paired, so  much  so  that  at  times  he  would  do 
things  when  under  excitement  or  anger  that 
he  would  not  recall  after  his  mind  became  cool, 
ritonld  have  been  admitted. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cmt  Dig.  Homicide,  8  380.] 

7.  Saub— Intent  to  Exeoutb  Tbbeats. 

The  state  having  proved  that  defendant 
had  threatened  to  kill  deceased,  defendant  should 
have  been  allowed  to  testify  that  he  had  no 
such  intent  when  he  made  the  threats. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Homicide,  {  2S7.] 

Appeal  from  Hopkins  Connty  Court;  R.  IX 
Porter,  Judge. 

W.  B.  Pratt  was  convicted  of  mnrder  in 
tbe  second  degree,  and  appeals.  Reversed 
and  remanded. 

Pateraon  &  Sharp,  Wood  &  Melson,  B.  H. 
Russell,  and  Templeton,  Crosby  &  Dlnsmore, 
for  appellant  J.  B.  Yantls,  Asst  Atty.  Gen., 
for  tbe  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
murder  in  tbe  second  degree;  five  years  being 
fixed  as  the  pimlshment  The  trial  was  had 
in  Hopkins  county  on  change  of  venue  from 
Delta  county.  There  are  a  great  number 
of  errors  assigned,  many  of  which  we  deem 
unnecessary    to    review. 

Appellant  proposed  to  prove  by  Mrs.  Sue 
Pratt  that,  immediately  after  the  shooting, 
be  came  to  tbe  house  of  witness,  a  short  dis- 
tance from  the  scene  of  tbe  tragedy,  and  a 
short  conversation  occurred  between  them 
in  regard  to  the  homicide.  Her  testimony 
was  excluded  upon  objection  urged  by  the 
state  that  she  was  not  the  first  party  whom 
appellant  met  and  told  bis  story  of  tbe  shoot- 
ing, and  that  his  statement  was  self-serving 
and  was  not  res  gestae.  These  were  grounds 
of  objection  arged  by  tbe  state.    The  bill  of 
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exceptions  pnta  the  conTersation  as  occur- 
ring "Immediately"  after  the  killing.  Upon 
another  trial,  the  testimony  of  this  witness 
shoold  t>e  permitted  to  go  to  the  Jury,  if 
the  question  arises  then  as  now.  The  testi- 
mony of  several  witnesses  was  introduced 
In  regard  to  the  statements  of  appellant  con- 
cerning the  homicide,  some  of  which  were 
res  gestse,  and  some  were  Introdnced  presum- 
ably tiecanse  thought  to  be  incriminating. 
Some  of  these  conversations  occurred  very 
shortly  after  the  homicide,  and  some  reached 
as  far  away  nearly  as  24  hours.  We  see 
no  reason  why  the  evidence  of  some  of  these 
witnesses  should  be  excluded  and  others  ad- 
mitted. Her  testimony  is  to  some  extent 
very  much  as  that  of  the  witness  Medlin, 
whose  testimony  was  permitted  to  go  to  the 
Jtiry. 

An  exception  was  reserved  to  the  court's 
charge  on  threats;  and  another  charge  re- 
quested by  appellant  was  refused.  The  first 
portion  of  the  charge  In  r^ard  to  this  phase 
of  the  testimony  was  In  the  abstract,  and 
did  not  apply  the  law  to  the  facts.  Then 
the  court  continues  as  follows:  "In  order  to 
Justify  the  defendant  In  taking  the  life  of 
the  deceased  it  must  appear  that,  at  the 
time  of  the  homidde,  the  deceased  did  some 
act  which  was  reasonably  calculated,  in  view 
of  all  the  circumstances  to  produce  In  the 
mind  of  the  defendant  the  l)ellef  that  the 
deceased  was  then  about  to  execute  the 
threats  so  made."  It  is  contended  (1)  that 
the  charge  Is  in  the  abstract  and  does  not 
apply  the  law  to  the  facts;  and  (2)  that  it 
fails  to  charge  the  jury.  If  the  defendant 
did  some  act  at  the  time  of  the  homidde 
which,  taken  In  connection  with  all  the  facts 
and  circumstances  and  environments  of  the 
of  the  case,  was  reasonably  calculated,  judging 
from  the  standpoint  of  the  defendant,  to  pro- 
duce In  his  mind  the  belief  that  deceased 
was  about  to  execute  his  tlireats,  the  Jury 
should  then  acquit.  The  charge  is  negative, 
and  does  not  give  the  statute  as  we  under- 
stand it  should  be  given.  The  law  of  threats 
connected  with  the  act  of  demonstration 
manifests  an  Intent  to  carry  into  execution 
the  threat  is  a  statutory  ground  for  self- 
defense,  and  should  be  given  In  an  affirmative 
manner  to  the  extent  that  defendant  may 
have  the  benefit  of  the  law  as  applied  to  the 
facts  covering  this  peculiar  phase  of  the 
case  when  the  facts  make  that  condition. 
If  appellant  believed  at  the  time  that  his 
life  was  in  danger,  that  the  deceased  was 
approaching  him  for  the  purpose  of  execut- 
ing his  threat,  that  he  had  the  physical  abil- 
ity to  do  BO,  and  that  he  had  ordered  him 
several  times  peremptorily  to  desist  and  not 
approach  him,  and  deceased  was  still  ap- 
proaching him  in  an  infuriated  condition, 
and  if  these  matters  reasonably  appeared  to 
defendant  to  put  his  life  In  danger,  oe  his 
body  opoi  to  serious  bodily  injury,  he  had 
the  legal  right  to  shoot  without  legal  blame. 


A  special  charge  was  requested  calling  the 
court's  attention  to  the  deficiency  In  the 
general  charge,  and  it  should  have  beea  given 
or  a  similar  charge,  applying  the  law  to  the 
facts  in  an  affirmative  manner.  While  we 
would  hardly  feel  called  upon  to  reverse  for 
giving  one  and  refusing  the  other  charge, 
yet  upon  another  trial  the  q>eclal  charge 
should  l>e  given. 

The  court  gave  the  following  charge :  "Tou 
are  further  Instructed  that  if  one  whose  mind 
Is  cool  and  calm,  although  smarting  under 
indignity  previously  Inflicted  upon  him  de- 
liberately plans  to  take  the  life  of  another, 
and  in  pursuance  of  such  determination 
meets  such  person  and  kills  him,  be  would 
be  guilty  of  murder,  no  matter  if  at  such 
meeting  his  life  became  in  danger.  There- 
fore, If  the  jury  find  from  the  evidence  that 
the  deceased,  C.  H.  Lyde,  threatened  to 
kill  the  defendant,  W.  B.  Pratt,  or  do  him 
serious  bodily  injury,  or  In  any  other  way 
mistreated  him ;  and  if  you  further  find  that 
because  of  such  conduct  the  defendant  de- 
liberately determined  to  kill  Lyde,  and  that 
when  he  formed  such  determination  his  mind 
was  cool  and  calm,  and  in  a  condition  to 
understand  and  comprehend  the  nature  of 
the  act  and  Its  probable  consequences;  and 
If  you  further  find  that  In  pursuance  of  such 
determination.  If  any,  the  defendant,  W.  B. 
Pratt,  on  learning  that  I<yde  was  approaching 
the  storehouse,  armed  himself;  and  if  you 
further  find  that  when  I^de  arrived  where 
defendant  was,  the  defendant  shot  and  kill- 
ed Lyde,  in  pursuance  of  a  determination 
previously  formed  in  his  mind,  if  any,  then 
he  would  be  guilty  of  murder."  Exception 
was  reserved  to  this  charge  upon  the  theory 
that  it  cut  appellant  ofT  from  all  hope  of  the 
right  of  self-defense.  This  charge  should 
not  have  been  given  in  the  manner  it  was 
given.  It  does  not  debar  the  accused  of 
the  right  of  self-defense,  that  he  may  have 
coolly  and  calmly  made  up  his  mind  to  kill 
another,  if  the  other  at  the  time  of  the  meet- 
ing attacked  him,  and  did  some  act  manifest- 
ing an  Intention  to  take  the  life  of  the  slay- 
er or  to  do  him  serious  bodily  injury.  A 
party  may  coolly  make  up  his  mind  to  kill 
another,  and  yet  if,  upon  meeting  the  party 
whom  be  has  determined  to  kill,  that  party 
makes  an  assault  upon  him  which  justifies 
him  in  killing  In  self-defense,  the  fact  that 
the  accused  had  formerly  made  up  his  mind 
to  do  the  killing  would  not  eliminate  his 
the  right  of  self-defense,  that  he  may  have 
the  extent  of  authorizing  the  jury  to  find  ap- 
pellant guilty  of  murder  simply  because  he 
had  made  up  bis  mind  to  kill  deceased,  and 
the  further  fact  that  he  did  kill  him.  If 
there  was  no  issue  of  self-defense  or  of  man- 
slaughter in  the  case,  perhaps  this  might  not 
have  been  harmful.  Of  course,  if  a  party 
makes  up  his  mind  coolly  and  deliberately 
to  kill  another,  and  does  kill,  when  the  other 
party  is  not  doing  anything.  It  would  be 
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murder.  It  Is  not  correct,  however,  to  give 
such  a  charge  to  the  jury  where  the  facts  raise 
the  Issue  of  self-defense,  unless  the  charge 
as  given  Is  limited  by  the  law  of  self-defense. 
In  other  words,  this  charge  is  wrong  because^ 
as  given,  It  authorized  a  conviction  of  ap- 
pellant Independent  and  outside  of  his  the- 
ory of  self-defense,  and  Ignores  the  testimony 
bearing  upon  that  Issue. 

In  this  connection  a  charge  along  the  same 
line  was  given  In  regard  to  the  law  of  man- 
slaughter. It  was  erroneous  to  give  this 
charge,  and  upon  another  trial  It  should 
not  be  given. 

The  testimony  of  the  witnesses  Blackwell 
and  Tymes  was  admitted  for  the  purpose 
of  contradicting  the  witness  Medlin.  The 
testimony  of  Archie  Shumate  was  admitted 
for  the  purpose  of  contradicting  J.  W.  Med- 
lin. and  Mrs.  John  Pratt  The  testimony  of 
Carter  Anderson  was  also  admitted  In  re- 
buttal for  the  purpose  of  contradicting  the 
witness  Bolin.  The  court.  In  his  charge 
to  the  jury,  limited  the  testimony  of  this  wit- 
ness to  Impeachment  Without  going  into 
the  accuracy  of  these  charges  in  properly 
presenting  that  issue  to  the  jury,  upon  an- 
other trial  we  would  say,  wherever  it  is  nec- 
essary to  charge  In  regard  to  the  effect  of 
impeaching  testimony,  the  Jury  should  be 
told  that  the  evidence  must  be  used  for  the 
purpose  of  affecting  the  credibility  of  the 
witnesses  whose  evidence  is  sought  to  be 
Impeached.  The  serious  objection  to  this 
charge,  for  Instance  in  regard  to  the  witness 
Shumate,  Is  that  It  eliminates  that  portion 
of  bl8  testimony  from  consideration  pf  the 
jury  which  bore  directly  upon  the  merits 
of  the  case.  He  was  one  of  the  Important 
witnesses  In  the  case.  While  he  also  gave 
some  evidence  of  an  Impeaching  character 
against  Medlln  and  Mrs.  Pratt  yet  much 
of  bis  testimony  bore  directly  upon  the 
main  issues  of  the  case.  The  court's  charge 
eliminated  bis  testimony  for  ail  purposes 
except  the  contradiction  of  these  witnesses. 
This  was  error. 

The  edmissicma  and  confessions  of  appellant 
that  he  killed  deceased  were  admitted,  and 
in  connection,  and  as  a  part  of  this  statement 
his  further  statements  were  admitted  that 
he  did  it  in  self-defense.  It  is  contended 
that,  this  being  true,  the  burden  Is  on  the 
state  to  prove  the  falsity  of  the  defendant's 
statement  that  he  killed  deceased  in  self-de- 
fense. The  state,  to  a  very  considerable  ex- 
tent, relied  upon  the  admissions  or  confes- 
sions of  appellant  There  was  no  eyewitness 
to  the  transaction.  It  occurred  very  early  In 
the  morning.  Appellant  was  in  his  own  place 
of  business.  There  had  been  previous  dlfll- 
culties  and  threats  pro  and  con.  Defendant 
was  a  very  weak,  feeble  old  man,  his  mental 
faculties  seem  to  have  been  largely  incapac- 
itated, and  his  physical  condition  very  much 
impaired.  Deceased  was  a  very  large,  ath- 
letic, robust  man,  20  years  or  more  younger 


than  appellant  He  was  approaching  appel- 
lants store  or  place  of  business  when  appel- 
lant halted  him  and  told  him  not  to  come 
upon  him.  This  he  repeated  three  or  four 
times,  and  deceased  continued  to  approach 
until  within  a  few  feet  Witnesses  differ  as 
to  the  distance,  i>erhap8  as  far  as  20  or  25 
feet  when  appellant  fired.  The  gnm  ^&s  load- 
ed with  what  the  witnesses  term  "No.  7% 
shot,"  which  U  next  to  the  smallest  shot 
used  in  cartridges  for  shotguns.  Appellant 
stated  further  that  deceased's  appearances  to 
him  were  that  be  was  very  much  infuriated, 
or,  as  he  said,  he  had  the  appearance  of  a 
mad  bull  coming  at  him,  and  realizing  his 
previous  threats  and  his  own  utter  helpless- 
ness In  a  personal  conflict  with  deceased,  and 
deceased  refusing  to  stop  when  ordered  to  do 
so,  and  anticipating  that  his  life  was  In 
danger,  or  his  body  of  serious  Injury,  he  shot 
Now,  under  these  confessions,  it  is  contended 
that  the  court  should  have  charged  the  jurj 
that  it  was  Incumbent  on  the  state  to  dis- 
prove the  statements  of  appellant  which  sug- 
gested the  issue  of  self-defense;  and  In  sup- 
port of  this  we  are  cited  to  Jones  v.  State,  29 
Tex.  App.  20,  IS  S.  W.  990,  25  Am.  St  Bep. 
715.  We  believe  that,  under  the  authority  of 
that  case,  and  those  cited  therein,  this  charge 
should  have  been  given.  As  was  said  in 
that  case :  "We  do  not  wish  to  be  understood 
as  holding  that  in  all  cases  where  the  ad- 
missions or  confessions  of  a  defendant  are  ad- 
mitted in  evidence  against  him,  that  it  Is 
necessary  to  give  such  or  a  similar  instruc- 
tion to  the  jury.  What  we  decide  Is  that  In 
this  case,  In  which  the  criminating  evidence 
consists  almost  entirely  of  defendant's  ad- 
mission that  he  killed  deceased,  instruction 
should  have  been  given.  In  view  of  the  fact 
that  the  exculpatory  portion  of  defendant's 
statements  about  the  homicide  were  not 
shown  by  the  state's  evidence  to  be  untme. 
However,  we  are  of  opinion  that  In  all  cases 
where  admissions  and  confessions  of  a  de- 
fendant are  admitted  In  evidence  against 
him,  and  such  admissions  or  confessions  con- 
tain exculpatory  or  mitigating  statements,  it 
would  be  proper  and  just  to  the  defendant 
to  Inatruct  the  jury  as  was  requested  in  this 
case.  Pharr  v.  State,  7  Tex.  App.  472;  1 
Greenleaf  on  Ev.  (9th  Ed.)  H  218,  219,  442, 
443;  1  Bishop,  Cr.  Proc.  S§  1285,  1236."  We 
believe,  under  the  peculiar  facts  of  this  case, 
that  a  charge  of  this  sort  would  have  been 
proper.  The  parties  had  been  friends  up  to 
Saturday  evening;  this  killing  occurred  early 
on  Monday  morning.  Some  trouble  arose 
l)etween  the  parties,  and  they  became  con- 
siderably excited.  The  evidence  shows  that 
each  party  had  threatened  the  other.  There 
was  a  meeting  between  the  parties  on  Sun- 
day evening,  one  being  on  horseback  and  the 
other  on  foot ;  and  the  trouble  was  aggravat- 
ed between  them.  Both  showed  temper. 
There  was  evidence  that  one  or  the  other, 
either  Invited  or  challenged  the  other   to 


Digitized  by  VjOOQIC 


Tex.) 


PRATT  V.  STATE. 


11 


meet  at  the  store  Monday  morning  and  settle 
the  matter.  The  evidence  Is  conflicting  as  to 
w-hicli  one  requested  the  meeting.  On  the 
morning  of  the  homicide,  appellant  had  gone 
to  his  store  for  the  purpose  of  getting  Ice, 
and  had  opened  the  store  sufficiently  to  let 
In  the  light,  when  deceased,  observing  this, 
approached  rapidly  from  where  he  lived, 
some  short  distance  away  from  the  store. 
Appellant  saw  him  coming,  got  his  gun,  and 
'When  deceased  got  within  a  short  distance 
•of  the  store,  appellant  warned  him  three  or 
four  times  not  to  come,  and  fired  one  shot 
Appellant's  statement  was  admitted  before 
the  Jia7,  and  covered  the  transaction  on 
"Sunday  evening,  and  the  narration  of  the 
matters  immediately  antecedent  to  and  de- 
pendent upon  the  homicide  at  the  time  of  Its 
■occurrence.  While  he  admitted  the  killing, 
and  the  state  introdnced  this  against  him.  de- 
'fendant  also  stated  the  exonerating  or  Just- 
ifying circumstances  as  a  part  and  parcel 
of  that  statement  We  believe,  under  the 
Jones  Case,  supra,  and  authorities  cited,  that 
the  law  laid  down  in  the  Jones  Case  should 
have  been  given;  that  is,  we  are  of  opinion 
tliat  this  case,  under  the  facts,  comes  within 
the  rule  laid  down  In  the  Jones  Case. 

There  was  considerable  testimony  offered 
on  the  part  of  the  defendant's  family,  and 
those  who  had  known  him  for  years,  going 
to  show  that  In  the  last  few  years  his  physi- 
cal condition  had  materially  and  seriously 
■degenerated,  and  that  his  mind  had  been 
■greatly  Impaired,  so  mnch  so  that  at  times 
he  was  considered  by  his  family  and  friends 
as  being  Irresponsible;  and  be  would  do 
things  when  under  excitement  or  anger  that 
he  would  not  recall  after  his  mind  became 
■cool.  This  testimony.  In  our  judgment, 
abould  have  been  permitted  to  go  to  the  jury. 
It  bore  upon  his  mental  status  or  what  may 
liave  been  his  mental  condition  at  the  time 
of  the  killing,  and  from  the  time  of  the 
trouble  originating  on  Saturday  evening ;  for 
he  seemed  to  be  very  much  disturbed  about 
the  trouble  he  bad  with  deceased  from  the 
time  It  originated  and  on  beyond  the  tragedy. 

Appellant  took  the  stand  in  his  own  behalf. 
Prior  to  his  becoming  a  witness  the  state 
liad  proved  as  original  evidence,  and  perhaps 
on  cross-examination  of  some  of  the  witness- 
es, threats  made  by  appellant  against  de- 
ceased on  Saturday  evening  and  perhaps  on 
Sunday,  which  involved  the  life  of  the  de- 
ceased. Appellant  testified  in  his  own  behalf 
-qnalifledly  denying  this,  and  stating,  if  be 
made  them,  he  had  no  recollection  of  them,  or 
words  to  that  effect  He  was  then  asked,  if 
be  had  made  those  statements,  whether  he 
had  made  them  seriously  with  the  Intention 
of  executing  them.  His  evidence  would  have 
been  that  they  were  not  seriously  made,  and 
that  he  liad  no  Intention  of  killing  deceased. 
■On  exception  by '  the  state  this  was  ruled 
out  by  the  conrt  and  not  permitted  to  go  to 
the  jury.    We  believe  this  was  error.    Berry 


V.  State,  80  Tex.  App.  423,  17  S.  W.  1080; 
Lewallen  v.  State,  38  Tex.  Or.  R.  414,  26 
S.  W.  832;  Klnnard  v.  State,  35  Tex.  Cr.  R. 
279,  33  S.  W.  234,  60  Am.  St  Rep.  47. 
Elliott,  In  his  work  on  Evidence  (volume  8,  S 
2146),  says:  "Where  the  character  of  the 
transaction  depends  upon  the  Intent  of  the 
party.  It  Is  competent  when  the  party  is  a 
witness,  to  inquire  of  him  what  his  inten- 
tion was.  The  evidence  of  the  party  as  to 
his  intention  in  tbe  transaction  Is  not  con- 
clusive; but  It  is  to  be  taken  and  considered 
with  all  of  the  other  evidence  in  the  case." 
It  is  further  stated  in  the  same  section :  "In- 
tention is  generally  proved  by  circumstances 
because  usually  there  Is  no  other  mode  of 
proof.  But  when  the  only  person  who  knows 
the  fact  Is  accessible  as  a  witness,  his  answer 
must  necessarily  be  more  direct  evidence 
than  any  other;  and  if  there  is  any  reason  to 
suspect  his  candor  the  jury  may  make  all 
allowances  called  for  by  his  position  and 
demeanor."  Mr.  Wharton  says:  "Ordinarily 
a  witness  cannot  be  examln^  as  to  another 
person's  motives.  It  is  otherwise  with  the 
witness'  own  motives  as  to  which,  when  rel- 
evant he  is  always  open  either  to  examina- 
tion or  cross-examination,  hence  a  party, 
when  examined  as  a  witness,  may  be  asked 
as  to  his  own  motives  and  Intentions,  when 
these  intentions  are  material."  Again  It  Is 
said:  "Under  the  common  law  and  practice, 
until  recent  times,  no  question  as  to  the 
defendant  testifying  as  to  the  intentions  could 
arise.  Under  recent  statutes  authorizing  tbe 
accused  to  testify  In  his  own  behalf  the  ques- 
tion has  several  times  arisen.  As  the  Inten- 
tion is  the  essence  of  the  crime  and  if  there 
was  no  intention  to  commit  the  act  there  was 
no  guilt  It  necessarily  follows  that  the  testi- 
mony direct  as  to  the  intention  is  competent 
and  it  is  not  Incompetent  because  it  comes 
from  the  mouth  of  the  defendant"  Berry's 
Case,  supra.  That  threats  were  made  by  de- 
fendant was  abundantly  proved  by  the  state. 
That  he  was  very  much  excited  and  out- 
raged by  the  conduct  of  the  deceased  was 
equally  as  abundantly  proved.  Under  those 
circumstances,  as  we  understand  the  law,  ap- 
pellant should  have  been  permitted  to  state 
for  the  benefit  of  the  jury,  to  be  weighed  by 
them,  that  be  did  not  Intend  seriously  to 
kill  deceased  when  he  made  the  threats.  The 
jury  or  the  court  may  not  have  believed  him, 
but  that  would  not  render  the  testimony  in- 
admissible. If  he  has  the  legal  right  to  tes- 
tify as  to  what  his  Intentions  were,  It  would 
not  constitute  a  ground  of  exception  that  the 
conrt  or  Jury  might  not  credit  his  testimony 
in  that  respect  That  would  only  affect  Its 
probative  force  and  not  its  admissibility.  We 
think  there  was  error  In  rejecting  this 
testimony. 

The  errors  urged  with  reference  to  the 
impanelment  of  the  Jury,  challenges  of  jurors, 
and  the  refusal  of  the  continuance  will  not 
be  revised,  as  th^  may  not  occur  upon  anoth- 
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er  trial,  and  wonid  scarcely  arise  In  the  same 
manner. 

For  tbe  reasona  indicated,  the  judsment  la 
reversed,  and  the  cause  remanued. 

BROOKS,  J.,  iibsent 


CHANCEX  Y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  16, 
1906.     On  Rehearing,  June  25,  1906.) 

L    ROBBZST— EvinENCE— Anif IS8IBIUTT  —  MOIT- 

KY  iiT  Possession  or  Defendant. 

On  a  prosecution  for  robbery,  a  witness 
may  testify  as  to  bow  mnch  money  defendant 
had  before  the  robbery,  and  to  any  fact  or  cir- 
cumstance tending  to  show  that  the  amount 
found  on  him  after  the  robbory  was  what  he 
ought  to  have  had. 

2.  Cbiui^tal  Law— BvmENOB— Heabsat  Opht- 

ION, 

On  a  prosecution  for  robbery,  a  question  to 
a  witoess  as  to  what  he  told  the  officers  as  to 
how  much  money  defendant  ought  to  have  was 

Sroperly  excluded^  as  calling  for  hearsay  evi- 
ence  and  the  opinion  of  the  witness. 
[Ki.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §{  973,  1035.] 

3.  Saue — Incbihikatiko  Othebs. 

On  a  prosecution  for  robbery,  evidence  that 
other  parties  than  defendant  were  placed  in 
such  relation  to  prosecutor  that  they  might  have 
been  the  guilty  parties  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8  789.] 

4.  Sahe. 

Testimony  of  the  sheriff  that  he  received  in- 
formation that  would  have  caused  him  to  arrest 
one  other  than  defendant  was  properly  excluded. 

5.  Same— iKSTBUcrnoirs— Weight  of  EvmEircx. 

On  a  prosecution  for  robbery,  an  instruc- 
tion that  if  defendant  took  one  or  more  of  the 
bills,  which  prosecutor  testified  had  been  tak- 
en from  him,  under  drcnmstances  that  would 
constitute  robbery,  defendant  should  be  found 
guilty,  was  not  erroneous,  as  on  the  weight  of 
the  evidence. 

[Eld.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1731-1771.] 

On  Rehearing. 

6.  Cmif  iNAL  Law— Tbiai/— Remabkb  or  Oodbt 
—Reflection  on  Testiuont  of  Accused. 

Accused  testified  on  his  own  behalf,  and  It 
appeared  that  he  had  been  drinking  heavily  on 
the  night  of  the  crime.  A  witness  for  accused 
testified  to  drinking  considerably  that  night, 
whereupon  he  was  asked  by  coiusel  for  accused 
if  he  was  drunk,  and  in  sustaining  an  objection 
to  the  question  the  court  remarked :  "If  he  did 
get  drunk  after  he  ^ot  in  that  condition,  I  don't 
think  that  his  testimony  would  have  amounted 
to  much."  Held,  that  the  remark  was  reversible 
error  as  reflecting  upon  the  testimony  of  ac- 
cused. 

lEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {{  1528,  1530.] 

Appeal  from  District  Court,  Angelina  Coun- 
ty; James  I.  Perkins,  Judge. 

Falvey  Chancey  was  convicted  of  robbery 
and  be  appeals.  Affirmed.  Rehearing  grant- 
ed. Judgment  set  aside,  and  cause  remanded. 

O'Quinn  &  Robb  and  E.  J.  Mantooth,  for 
appellant  Howard  Martin,  Aast  Atty.  Gen., 
for  the  Btatei, 


DAVIDSON,  P.  J.  This  conviction  was 
for  robbery.  A  bill  of  exceptions  recites  that 
while  witnem  "McNeil  was  on  the  stand,  on 
cross-examination  by  appellant,  he  made  die 
following  statement:  'After  the  robbery  Mr. 
Watts  or  Mr.  Nerren  (the  ofBcers  wbo  bad 
defendant  in  charge)  searched  defendant  to 
see  bow  much  money  he  had,  and  I  tbink 
found  $12  or  $16.'  Defendant's  counsel  ask- 
ed witness:  'Wbat  did  you  then  tell  said 
ofHoers  as  to  about  bow  much  money  de- 
fendant ought  to  have?'  The  state  objected, 
and  the  objection  was  sustained.  This  wi(>- 
ness  would  have  answered  that  defendant 
ought  to  have  about  the  amount  of  money 
found  on  his  peraon;  witness  having  knowl- 
edge of  the  money  defendant  had  only  a  few 
hours  before.'  The  grounds  of  objection 
are  not  stated,  nor  does  the  bill  state  the  pur- 
XKMse  and  object  of  defendant  seeking  to  In- 
troduce this  testimony.  This  renders  tbe  bill 
entirely  defective.  The  court  allows  the  bill, 
with  the  qualification  that  be  Informed  ap- 
pellant's counsel  that  witness  would  be  per- 
mitted to  testify  as  to  his  knowledge  of  how 
mnch  money  defendant  bad  before  the  rob- 
bery, and  to  any  fact  or  circumstance  tend- 
ing to  show  that  tbe  amount  found  on  bim 
after  the  robbery  was  the  same  that  he  oug^t 
to  have,  but  that  the  answer  to  the  queadon 
objected  to  would  be  both  hearsay  and  an 
opinion  merely  of  the  witness,  and  that  the 
facts  upon  which  such  opinion  was  based, 
and  not  the  opinion  of  witness  thereon,  would 
be  admissible."  We  are  of  opinion  that  there 
was  no  error  In  this  ruling  of  tbe  court 
What  the  object  and  purpose  of  seeking  this 
testimony  was  Is  not  shown  or  stated.  Nor 
is  It  made  apparent  by  the  bllL 

While  witness  Watts  was  on  the  stand, 
being  recalled  by  defendant,  counsel  for  de- 
fendant asked  tbe  following  question:  "Did 
you  make  any  investigation  on  tbe  night  of 
this  robbery  for  tbe  purpose  of  determining 
whether  any  other  person  or  persons  were 
seen  with  John  Harris  before  the  robbery  on 
tbat  night?"  The  state's  objection  was  sus- 
tained by  the  court.  In  tbe  following  lan- 
guage: "Tbat  would  call  for  nothing  but 
hearsay.  You  may  ask  bIm  If  be  knows  of 
any  person  that  was  with  John  Harris  that 
nigbt"  And  to  this  statement  of  the  court 
tiie  witness  replied  (without  being  asked  by 
defendant's  counsel),  "I  did  not  see  anybody 
with  John  Harris  that  nigbt"  Witness 
would  have  answered,  if  permitted  to  do  so, 
"that  he  made  Investigation  that  night  and 
tbe  following  morning  to  determine  who  was 
with  John  Harris,  the  injured  party,  and 
drinking  with  him  in  the  various  saloons  be- 
fore the  robbery,  and  tbat  he  received  infor- 
mation tbat  would  have  caused  blm  to  arrest 
one  Vance  as  one  of  tbe  probable  parties 
who  robbed  said  Harris,  and  also  that  he 
was  Informed  there  were  some  two  or  more 
other  parties,  whose  names  are  unknown. 
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tliat  were  In  company  with  Harris  and 
Vance,  drintdng  with  them  and  going  around 
witb  them  on  that  night"  l%e  object  and 
porpoee  of  this  testimony  la  not  stated.  II, 
as  a  matto:  of  fact,  other  parties  were  placed 
In  such  relation  to  Harris,  the  Injured  party, 
as  they  may  have  been  the  guilty  parties,  to 
the  exclusion  of  appellant's  partldpancy.  It 
would  bare  been  admissible  testimony.  But 
this  was  not  sought  to  be  proved  by  this 
witness.  Only  a  sum-up  of  his  inyeatlga- 
tlon  was  sought  to  be  elicited,  and  his  acts 
and  conduct  In  ferreting  out  the  guilty  par- 
ties. If  the  purpose  was  to  prove  that  otli- 
er  parties,  and  not  appellant,  did  the  rob- 
bing, it  would  have  been  perfectly  legitimate 
and  proper  to  have  proved  such  fact;  but 
that  is  not  the  character  of  evidence  sought 
to  be  introduced.  However,  as  before  stated, 
the  bill  is  fatally  defective  in  not  stating  the 
reasons  for  seeing  this  testimony  or  Its 
purpose. 

Sims  testified  In  behalf  of  the  appellant, 
and  after  he  had  testified  to  drinking  con- 
siderably and  at  various  places,  he  was  ask- 
ed by  appellant's  counsel  If  he  was  drunk. 
Tbe  state  objected.  The  objection  was  sus- 
tained. In  doing  so  the  court  made  the  fol- 
lowing remark:  "If  he  did  get  drunk,  after 
he  got  In  that  condition,  I  don't  think  that 
his  evidence  would  amount  to  much."  The 
ruling  of  the  court,  as  well  as  the  remark 
made  by  the  Judge  was  excepted  to,  and  tbe 
bill  reserved.  The  court  qualifies  the  bill 
by  stating  that  "tbe  remark  of  the  court  was 
made  while  defendant's  counsel  was  engaged 
In  the  apparent  effort  to  discredit  his  own 
witness  by  seeking  to  either  make  him  admit 
that  he  was  drunk  at  the  time  Inquired  about. 
or.  If  he  denied  he  was  drunk,  then  to  Im- 
peach blm  as  to  such  fact  The  court  so 
understanding  the  matter,  In  a  Jocular  spir- 
it and  possibly  from  some  impatience,  ad- 
dressed the  remark  complained  of  to  defend- 
ant's counsel.  I  am  unable  to  see  how  de- 
fendant could  have  been  injured  by  the  re- 
mark, for  it  was  a  comment,  not  upon  evi- 
dence admitted,  but  upon  that  which  was 
excluded,  and.  If  any  party  could  complain 
of  It,  It  was  the  prosecution,  whose  main  wit- 
ness, John  Harris,  It  was  conceded,  was 
drinking,  and  was  proved  by  some  witnesses 
to  have  been  drunk,  on  the  occasion  of  the 
alleged  robbery."  The  object  and  purpose 
of  Introducing  the  fact  that  appellant  was 
drunk  Is  not  stated.  The  remark  of  the  court 
was  Improper,  and  should  not  have  l>een  In- 
dulged; but  the  testimony  was  not  admitted, 
and  the  bill  does  not  show  what  the  answer 
of  the  witness  would  have  been.  If  this  bill 
had  shown  that  tbe  answer  would  have  been 
that  witness  was  drunk.  It  might  have  raised 
a  very  serious  question.  It  would  have  tend- 
ed y&ej  seriously  to  have  impaired  bis  testi- 
mony before  the  Jury;  and  It  would  have 
been  a  comment  adversely  to  the  witness, 
and,  therefore,  adverse  to  appellant's  cause 
In  conveying  to  tiie  mind  of  the  Jury  the  opin- 


ion of  tbe  court  in  regard  to  tbe  testimony 
of  a  drunken  witness.  It  is  not  every  re- 
mark of  a  court,  criticldng  evidence,  that 
will  require  a  reversal.  Usually  the  case 
will  not  be  reversed  on  remarks' of  a  court, 
where  tbe  testimony  is  rejected.  In  either 
event  it  must  be  shown  in  some  way,  or 
It  must  be  made  to  appear,  that  the  criticism 
of  the  testimony  or  failure  of  the  testimony 
by  the  court,  would  probably  have  bad  an 
injurious  effect  Moore  v.  State,  33  Tex. 
Cr.  R.  806,  268  S.  W.  408;  Wilson  v.  State, 
17  Tex.  App.  636;  Moncallo  v.  State,  12  Tex. 
App.  171;  Copeney  v.  State,  10  Tex.  App. 
473.  We  do  not  believe  this  matter  as  pre- 
sented In  the  bill  requires  a  reversal  of  Judg- 
ment 

Witness  Watts  was  further  asked  by  appel- 
lant's counsel  the  following  question:  -"After 
you  had  made  the  Investigation  on  that  night, 
which  you  have  explained  to  the  Jury,  for  the 
purpose  of  determining  who  was  into  that 
robbery  business,  I  will  ask  you  if  you 
learned  of  any  other  person  being  here  tibat 
night  In  town  at  that  time?"  The  state  ob- 
jected on  the  ground  that  It  would  be  the 
purest  kind  of  hearsay,  and  he  might  have 
learned  a  whole  lot  of  things  that  were  un- 
true. The  court  sustained  the  objection,  and 
defendant  excepted.  And  this  question  was 
asked:  "Did  you,  in  your  Investigation  of 
that  matter  as  to  who  had  probably  commit- 
ted this  offense,  make  any  search  for  any 
Other  person  except  the  defendant,  Chauncey, 
and  McDonald."  State  objected,  because 
Immaterial.  The  court  stated:  "The  rule 
Is  he  may  show  tbe  commission  of  the  offense 
by  some  other  person,  and  may  do  It  by  any 
legal  evidence ;  but  it  must  be  some  fact  or 
circumstance  that  would  be  admissible 
against  such  person.  If  he  was  on  trial."  Ap- 
pellant's counsel:  "I  am  Just  going  to  ask  him 
who."  The  Court:  "Tou  may  ask  blm  of  any 
circumstance  that  would  point  to  the  guilt 
of  any  other  person.  He  may  have  made 
any  amount  of  Investigation,  and  all  that, 
and  It  would  not  be  evidence  as  to  the  In- 
vestigation he  made;  but  any  circumstance 
that  would  legally  i>oInt  to  any  one  else  as 
the  perpetrator  of  the  crime  would  be  admis- 
sible. Tou  may  prove  any  circumstance  point- 
ing to  the  guilt  of  any  other  party,  but  as  to 
what  the  sheriff  did  I  will  sustain."  De- 
fendant excepted  to  this  ruling  of  the  court 
Appellant's  counsel  then  asked:  "State  If 
you  attempted  to  arrest  or  tried  to  arrest 
any  other  person  that  night  as  the  party  who 
might  have  been  Implicated  In  this  robbery." 
State  objected,  and  defendant  excepted  to 
court  sustaining  the  objection.  Question: 
"Did  you  attempt  to  arrest  a  man  by  the 
name  of  Vance?"  The  Court:  "This  Is  based 
on  tbe  ruling  I  have  Just  made."  To  which 
action  of  tbe  court  defendant  excepted. 
Question:  "State  if  yon  made  any  Investiga- 
tion that  night,  after  you  learned  of  this 
robbery,  for  the  purpose  of  arresting  any- 
body that  might  have  been  connected  with 


Digitized  by 


Google 


14 


96  SOUTHWESTERN  BBPOETBE. 


(Tex- 


It."  The  Court:  "That  Is  embraced  strictly 
In  the  ruling  I  have  just  made.  Tou  can 
prove,  such  as  If  any  other  man  was  on  trial, 
any  circumstance  that  would  tend  to  show 
his  guilt"  Witness:  "I  made  Investigation 
outside  of  tills  defendant  and  McDonald  that 
night  to  try  and  determine  who  committed 
that  crime  up  there  that  night  I  examined 
the  ground  up  there  where  the  offense  is  said 
to  have  occurred."  Question:  "Did  you  make 
any  investigation  that  night  for  the  purpose 
of  determining  whether  any  other  person 
was  seen  with  Joba  Harris  before  the  rob- 
bery?" The  Court:  "That  would  call  for  noth- 
ing but  hearsay.  You  may  risk  blm  if  he  knows 
whether  any  person  was  with  John  Har- 
ris that  night"  Defendant  excepted  to  the 
ruling  of  the  court  Answer:  "I  didn't  see 
anybody  else  with  John  Harris  that  night" 
Question:  "Did  you  try  to  arrest  anybody 
tbat  next  morning  that  you  had  understood 
was  with  John  Harris  that  night?"  The 
Court:  "That  matter  has  been  ruled  upon." 
Defendant  excepts  to  the  ruling  of  the  court 
Answer:  "There  was  a  man  by  the  name  of 
Vance  In  town  that  night  He  was  In  town 
the  next  morning.  I  couldn't  say  of  my  own 
knowledge  where  he  went.  I  watched  for 
him  during  the  next  day,  but  have  not  seen 
anything  of  him."  Question:  "Did  you  ever 
get  a  pistol  that  belonged  to  Vance?"  The 
state  objected,  because  immaterial.  Objection 
sustained,  and  defendant  excepted.  Answer: 
"There  were  three  other  persons  with  Vance 
in  Lufkln  tbat  night  They  were  Dock  Sims, 
Will  Tyner,  and  a  man  by  the  name  of  Simp- 
son. I  don't  know  where  Vance  came  from. 
I  found  those  three  persons  with  Vance  that 
morning  here  In  town.  I  never  saw  any- 
thing of  Vance  after  the  Cotton  Belt  train 
went  north.  I  had  seen  Vance  before  that 
time.  I  have  been  knowing  him  10  or  12 
years.  I  saw  Vance  tbat  morning  before 
the  Cotton  Belt  train  left  town.  I  didn't 
find  out  that  he  had  left  town  until  tbat 
night  I  saw  Vance  at  least  a  half  dozen 
times  between  the  time  of  the  robbery  and 
the  time  the  CottOn  Belt  train  left"  Ques- 
tion: "After  Vance  left  did  you  make  any 
attempt  to  arrest  him?"  State  objects,  be- 
cause immaterial.  Objection  sustained  and 
defendant  excepted.  Question:  "After  you 
had  made  an  investigation  of  this  matter, 
and  discovered  that  Vance  had  gone,  state  if 
you  made  any  attempt  to  arrest  him."  State 
objects,  as  Immaterial  matter  altogether. 
The  Court  said:  "It  Is  an  Immaterial  matter." 
Defendant  excepted.  On  cross-examination: 
"This  man  Vance  looks  lllce  he  Is  about  85 
years  old,  and  I  suppose  would  weigh  about 
170  pounds.  He  did  not  look  like  Falvey 
Chancey.  Vance  was  never  Indicted  for 
this  offense  that  I  ever  heard  <rf.  I  am  sher- 
iff of  this  county  and  handle  capias  for  per- 
sons who  have  been  indicted.  This  defendant 
was  in  front  of  Scogglna'  saloon  that  morn- 
ing when  I  first  found  him."    To  which  ac- 


tion of  the  court  In  excluding  all  and  each 
of  the  answers  of  the  witness  as  shown  Id- 
the  several  exceptions  herein,  defendant  ex- 
cepts. Defendant  then  stated  to  the  court, 
and  It  was  true,  that  defendant  would  have- 
proved  by  the  witness.  In  answer  to  said 
questions  by  blm  prt^ounded,  that  he  (wit- 
ness) would  hare  proved  that  he  (Watt8> 
made  Investigation  that  night  and  next  morn- 
ing to  determine  who  was  with  John  Harris 
that  night  (the  Injured  party),  and  drlnlE- 
Ing  with  him  In  the  various  saloons  before 
the  robbery,  and  that  he  (Watts)  received 
information  that  would  have  caused  him 
(Watts)  to  arrest  one  Vance  as  one  of  the 
probable  parties  who  robbed  the  said  Harris, 
and  also  that  he  was  informed  there  were 
some  two  or  more  other  parties  whose  names 
were  not  ascertainable  and  unknown  to  said 
Watts,  except  the  said  Vance,  were  in  compa- 
ny with  said  John  Harris,  drinking  with 
them  and  going  around  with  them  that  night" 
Any  testimony  that  would  prove  <^  tend 
to  prove  that  other  parties  than  appellant 
robbed  Harris  would  be  legitimate.  If  It 
tended  to  exculpate  Harris,  It  would  be 
favorable  to  him.  If  It  tended  to  Incrim- 
inate, of  course,  It  would  be  unfavorable,  as 
tending  to  show  either  a  conspiracy  or  that 
the  parties  were  acting  In  concert  as  prin- 
cipals. But  the  witnesses  relied  upon  to 
prove  these  facts  must  state  the  facts,  not 
their  conclusions  from  the  facts.  If  these 
witnesses  knew  any  of  the  parties  whose 
names  were  sought  to  be  proved  were  in 
fact  with  Harris  at  the  time  he  was  robbed, 
or  were  connected  with  the  robbery.  It  would 
be  a  legitimate  fact;  but  It  Is  not  permis- 
sible to  prove  the  conclusions  of  a  witness, 
based  upon  bis  Investigation  of  a  criminal 
transaction.  Under  the  peculiar  state  of 
case,  it  will  be  noted  that  this  witness 
stated  that,  as  far  as  shown  by  this  bill,  some 
of  these  were  drinking  about  the  saloons 
where  Harris  and  others  were  drinking. 
This  was  testified  by  Sheriff  Watts.  As  to 
his  conclusion  as  to  whether  Vance  was 
supposed  or  not  supposed  to  be  connected 
with  the  robbery,  that  was  properly  excluded 
In  the  manner  as  presented  here.  Perhaps, 
If  Vance  had  been  sufficiently  connected  to 
have  shown  him  to  have  been  In  the  robbery, 
or  to  have  been  In  such  position  at  the  time 
of  the  robbery  to  have  participated  In  It,  then 
it  might  have  been  legitimate  to  show  his 
flight  as  a  circumstance  against  him  and  In 
favor  of  appellant  provided  appellant  was 
not  one  of  the  guilty  parties.  As  we  under- 
stand this  bin.  It  was  shown  that  Vance  was 
In  the  town  that  night  and  was  drinking  with 
Sims  and  others,  perhaps  appellant  and  the 
assaulted  party,  around  the  saloon,  and  It 
was  further'  shown  by  this  witness  that  Vance 
left  on  the  train  the  following  day.  We  are 
of  opinion  that,  as  this  bill  presents  the  mat- 
ter, there  is  nothing  In  the  record  requiring 
a  reversal  of  the  Judgment ;  for  the  witness 
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was  permitted  to  testify  as  far  as  It  was 
legitimate. 

We  have  examined  the  charge,  and  do  not 
believe  that  It  Is  the  subject  of  any  criticism, 
nor  that  It  was  upon  the  weight  of  the  evi- 
dence, where  it  informed  the  Jury  that,  if 
they  should  find  any  of  the  bills  of  currency 
mentioned  by  witness  Uarris  was  taken  from 
blm  by  appellant,  to  find  him  guilty  of  rob- 
bery. This  was  not  on  the  weight  of  the 
evidence.  Witness  testified  to  the  taking 
of  quite  an  amount  of  money  In  the  form 
of  currency  bills;  and  it  was  not  error  for 
the  court  to  Instruct  the  Jury  that,  if  they 
should  find  appellant  took  any  one  or  more 
of  these  bills  under  circumstances  which 
would  constitute  robbery  they  should  convict 
him.  The  court  was  not  assuming  as  a  fact 
that  the  bills  were  taken,  or  taken  by  ap- 
pellant, and  left  this  as  a  matter  of  fact  to 
be  determined  by  the  Jury. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  le  affirmed. 

On  Rehearing. 

This  judgment  was  affirmed  at  the  pres- 
ent term,  and  is  now  before  us  on  rehearing. 
It  is  contended  that  we  were  In  error  in  hold- 
ing that  the  remarks  of  the  trial  court  in 
excluding  testimony  were  not  of  sufficient  Im- 
portance to  require  a  reversal.  In  the  origin- 
al opinion  it  was  said  that  "the  remark  of 
the  court  was  Improper  and  should  not  have 
been  Indulged;  but  the  testimony  was  not 
admitted,  and  the  bill  does  not  show  what 
the  answer  of  the  witness  would  have  been. 
If  this  bill  had  shown  that  the  answer 
would  have  been  that  witness  was  drunk. 
It  might  have  raised  a  very  serious  ques- 
tion. It  would  have  tended  very  seriously 
to  have  impaired  his  testimony  before  tha 
Jury,  and  it  would  have  been  a  comment  ad- 
versely to  the  witness,  and  therefore  adverse 
to  appellant's  cause  in  conveying  to  the 
mind  of  the  Jury  the  opinion  of  the  court  in 
r^^ard  to  the  testimony  of  a  drunken  wit- 
ness." As  stated  In  the  original  opinion,  the 
court  qualified  the  bill  by  stating:  "The  re- 
mark of  the  court- was  made  while  defend- 
ant's counsel  was  engaged  in  an  apparent 
effort  to  discredit  his  own  witness  by  seeking 
to  either  make  him  admit  that  he  was  drunk 
at  the  time  inquired  about,  or,  if  he  denied 
he  was  drunk,  then  to  Impeach  him  as  to  such 
fact  The  court,  so  understanding  the  matter 
in  a  Jocular  spirit,  and  possibly  from  some 
impatience,  adressed  the  remark  complained 
of  to  defendant's  counsel.  I  am  unable  to 
see  how  defendant  could  have  been  injured  by 
the  remark,  for  it  was  a  comment,  not  upon 
evidence  admitted,  but  upon  that  which  was 
excluded;  and,  if  any  party  could  complain 
of  it.  It  was  the  prosecution,  whose  main 
witness,  John  Harris,  it  was  conceded,  was 
drinking,  and  was  proved  by  some  witnesses 
to  have  been  drunk  on  the  occasion  of  the 


alleged  robbery.**  This  exception  was  m^ 
In  the  former  opinion  upon  the  theory  that 
it  was  np<Hi  rejected,  and  not  admitted,  tes- 
timony. It  was  then  stated  and  reiterated 
that  the  remark  of  the  coiurt  should  not 
have  been  Indulged.  Upon  a  more  careful 
investigation  of  the  matter  we  are  of  opinion 
that  the  remark  vras  more  far-reaching  than 
at  first  thought  The  Judge  himself  ex- 
plained the  remarks  as  reflecting  upon  the 
prosecuting  witness,  Harris,  and,  If  com- 
plaint could  be  alleged.  It  should  come  from 
the  prosecution,  and  not  the  defense.  It  was 
in  evidence  that  appellant  took  the  stand 
in  his  own  behalf,  and  It  was  further  in 
evidence  that  defendant  was  drinking  heavily, 
and  some  of  the  testimony  goes  to  show  that 
he  was  drunk  on  the  night  of  the  alleged 
robbery,  as  was  Sims,  whose  name  was  men- 
tioned as  a  witness  in  the  bill  of  exception. 
If  the  trial  court  was  right  in  stating  that 
it  would  have  reflected  upon  prosecuting 
witness,  Harris,  and  hla  remark  was  sweep- 
ing enough  to  reach  other  witnesses  besides 
Sims,  then  defendant  himself  was  includ- 
ed within  that  category.  The  remark  of  the 
court  was  calculated  to  Impress  the  Jury 
with  the  fact  that  the  court  did  not  believe 
the  evidence  of  those  witnesses  who  testified 
In  the  case,  including  defendant  who  were 
under  the  influence  of  liquor,  amounted  to 
anything,  and  thereby  discredited  their  tes- 
timony in  the  minds  of  the  Jury.  We  are 
therefore  of  opinion  that  we  were  In  error 
in  not  reversing  the  Judgment  for  this  reason 
on  a  former  day  of  the  term.  We  are  further 
of  opinion  that  it  was  such  error  as  requires 
a  reversal. 

The  rehearing  Is  granted,  and  the  Judg- 
ment of  affirmance  Is  set  aside,  and  the 
cause  remanded. 

BROOKS,  J.,  absent 


ARMSTRONG   v.    STATE. 

(C!oart  of  Criminal  Appeals  of  Texas.    May  9, 
1906.    Rehearing  Denied  June  25, 1906.) 

1.  HOmOIDE — EVIDEKOE— DBADLT     WEAPON — 

Cause  or  Death. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  show  that  the  deceased  was 
killed  by  means  of  a  knife,  and  that  the  knife 
was  a  deadly  weapon. 

2.  HoiaciDE— Thbeats  —  Ihstbuoiionb  —  Is- 

SUKS. 

Where  defendant  and  deceased  were  friend- 
ly up  to  the  time  of  the  difficulty,  and  the  only 
threats  shown  were  made  during  the  difficulty, 
it  was  not  error  for  the  court  to  omit  to 
charge  the  law  relating  to  threats. 

8.  Homicide— MansIiAUQhtxb—Ikstbuctioks. 
Where  the  only  previous  assault  made  by 
deceased  was  by  throwing  a  beer  glass  at  de- 
fendant, by  which  he  claimed  deceased  brolce 
one  of  defendant's  fingers  and  cut  his  neclc, 
and  the  court  charged  directly,  with  reference 
to  the  blow  inflicted  by  the  glass  in  submitting 
the  issue  of  manslaughter,  that  if  such  blow 
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cauaed  either  pain  or  bloodshed  it  would  con- 
stitate  adequate  cause,  and  charged  in  the 
application  of  the  law  to  the  facte  directly 
In  regard  to  the  blow  from  the  glass,  defendant 
was  not  entitled  to  object  that  the  charge  on 
manslaughter  was  too  restrictive,  in  that  it 
confined  the  jury  to  the  consideration  of  the 
prorocation  to  the  acta  of  deceased  at  the  time 
of  the  difflcnlty,  and  excluded  any  previous 
assault. 

4.  Save— CooLiifo  Timk. 

Where,  in  a  prosecution  for  homicide  the 
difficulty  consisted  of  continuous  acts  from  its 
Inception  to  its  close  without  any  appreciable 
Intervening  time,  it  was  not  error  for  the  court 
to  omit  to  submit  the  issue  of  cooling  time. 

Appeal  from  District  Court,  Harris  County; 
J.  E.  P.  OUIaspIe,  Judge. 

Charlie  Armstrong  was  convicted  ot  mur- 
der, and  he  appeals.    Affirmed. 

B.  T.  Branch,  W.  O.  Oliver,  Dlst  Atty.,  and 
J.  B.  Tantis,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  conviction  was  for 
murder  In  the  second  degree. 

It  is  contended  In  motion  for  new  trial  that 
the  state  failed  to  prove  appellant  died  from 
the  effects  of  the  knife  wound.  This  Is  not 
borne  out  by  the  record.  One  of  the  wit- 
nesses testified  that  Will  Horrey  is  dead. 
The  cause  of  his  death  was  that  Charlie 
Armstrong  stabbed  him  with  a  knife.  An- 
other witness  testified  that  appellant  stabbed 
deceased  in  the  breast  with  a  knife.  Speak- 
ing of  the  defendant,  she  said,  "Charlie  killed 
him."  The  evidence  is  clear  and  unequivocal 
that  daring  the  dlfficnlty  appellant  did  stab 
deceased,  and  that  he  died,  and  an  Inquest 
was  held  over  his  body  by  the  Justice  of  the 
peace.  And  the  wounds  were  described: 
One  being  In  the  breast  and  the  Justice  testi- 
fied he  thought  the  knife  entered  the  heart; 
and  the  other  was  In  the  arm.  This  was 
sufficient  evidence  to  prove  the  fact  that  ap- 
pellant killed  him.    Goodman   v.   State,  81 

5.  W.  795,  16  Tex.  Ct  Rep.  254.  No  witness 
undertook  to  describe  the  knife.  The  point 
is  made  on  the  insufficiency  of  the  evidence 
to  show  its  deadly  character,  but  the  point 
la  not  made  that  the  charge  should  have 
l>een  given  in  reference  to  the  question ;  that 
is,  if  the  weapon  was  not  a  deadly  one,  it 
would  not  be  ordinarily  presumed  death  was 
Intended,  etc.  The  question  here  is,  Is  the 
evidence  sufficient  to  show  it  was  a  deadly 
weapon.  We  think  it  is  sufficient  as  well  as 
to  show  that  he  killed  deceased  by  means  of 
the  knife. 

Nor  was  there  any  error  In  the  court's  fail- 
ure to  charge  the  law  of  threats.  If  any 
threats  were  in  fact  made  by  deceased.  It 
was  made  during  the  difficulty,  as  shown  by 
the  testimony.  There  were  no  antecedent 
threats.  The  parties  were  friendly  up  to 
the  time  of  the  difficulty.  It  Is  not  necessary 
under  this  character  of  case  that  a  charge 
be  given  on  the  subject  of  threats.  Hancock 
V.  State,  83  S.  W.  696,  11  Tex.  Ct  Rep.  607; 
Thomson  v.  State,  93  S.  W.  Ill,  15  Tex. 
Ct  Rep.  486L 


It  Is  contended  that  the  charge  on  man- 
slaughter Is  too  restrictive,  in  that  it  confined 
the  Jury  to  the  consideration  of  the  provoca- 
tion to  the  acts  of  deceased  at  the  time  of  the 
difficulty,  and  that  It  excluded  from  theii 
consideration  any  previous  assault  If  there 
was  any  previous  assault  by  deceased.  It  'was 
by  means  of  throwing  a  beer  glass  at  appel- 
lant in  which  be  claimed  that  deceased  by 
this  means  broke  one  of  his  fingers  and  pro- 
duced a  cut  on  his  neck.  The  court  charged 
directly  in  regard  to  the  blow  infiicted  by  the 
glass  in  submitting  the  issue  of  manslaugh- 
ter; and  informed  the  Jury  that  If  said  blow 
caused  either  pain  or  bloodshed,  It  would  be 
adequate  cause.  He  also  charged.  In  the  ap- 
plication of  the  law  to  the  facts,  dlrectiy  In 
regard  to  the  blow  from  the  glass. 

The  charge  la  also  criticised  because  it  did 
not  submit  the  issue  of  cooling  time.  We  do 
not  believe  this  question  was  in  the  case. 
The  acts  were  so  near  together  that  the  dlfli- 
culty  was  a.  continuous  one  from  its  Inception 
to  its  close.  As  we  view  the  facts,  there 
was  no  interregnum  of  sufficient  importance 
to  raise  the  question  of  cooling  time.  The 
court  charged  the  Jury,  as  we  understand  the 
charge,  that  they  should  look  at  It  from  de- 
fendant's standpoint,  and,  if  his  mind  was 
excited  so  as  to  render  it  incapable  of  cool 
reflection  at  the  time  of  the  difficulty,  they 
would  convict  him  of  manslaughter.  And 
he  further  informed  the  Jury  that  In  Judg- 
ing defendant  and  as  things  appeared  to  him, 
the  Jury  should  do  so  from  his  standpoint 
and  as  they  reasonably  appeared  to  him,  and 
they  were  Instructed  to  take  into  considera- 
tion all  the  facts  and  circumstances  In  evi- 
dence and  the  conduct  of  deceased  towards 
him.  Taking  the  charge  as  a  whole,  we  do 
not  believe  there  was  any  reversible  error. 

The  evidence  for  state  Justified  the  verdict 
of  the  Jury  in  finding  appellant  guilty  of  mur- 
der in  the  second  degree. 

The  Judgment  Is  affirmed. 


KEOANS    V.    STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  2B, 

CsnnNAi.  Law— Misconduct  of  Jdbt. 

Where,  after  the  Jury  had  retired  and  be- 
fore an  agreement  had  t>een  reached,  the  repu- 
tation and  character  of  accused  was  discussed, 
and  the  fact  that  he  had  l>een  previously  con- 
victed as  well  as  the  pendency  of  other  cases 
against  him  adverted  to,  to  such  an  extent 
that  one  of  the  jurors  wa^  sufficiently  affected 
to  agree  to  a  verdict  and  a  higher  punistmient 
than  he  would  otherwise  have  given,  the  jury 
was  guilty  of  such  misconduct  as  vitiated  the 
verdict 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  2(165.1 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;  J.  K.  P.  Oillasple,  Judge. 

Ben  Kegans  was  convicted  of  horse  theft, 
and  he  appeals.    Reversed  and  remanded* 
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K.  a  Barkley,  for  appellant  J.  B.  TantlB, 
Asst  Atty.  Qea.,  for  tlie  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  tbe  theft  of  a  horse,  and  his  punishment 
fixed  at  five  years'  confinement  In  the  peni- 
tentiary. 

The  misconduct  of  tbe  jury  war  raised  In 
motion  for  a  new  trial,  and  is  here  urged  as 
ground  for  reversal.  The  evidence  shows 
that  after  the  Jury  retired  to  consider  of  their 
verdict,  the  reputation  and  character  of  ap- 
pellant was  discussed,  and  tbe  fact  that  he 
had  been  previously  convicted,  as  well  as  the 
pendency  of  other  cases  against  bim  in  Ft. 
Bend  county.  This  occurred  before  the  Jury 
bad  agreed  upon  their  verdict,  and  it  Is  shown 
that  one  of  the  Jurors  was  at  least  affected 
soffldently  to  agree  to  a  verdict,  and  a  higher 
punishment  than  otherwise  he  would  have 
given.  It  is  made  to  appear  that  be  would 
not  have  given  a  higher  verdict  than  two 
years,  if  these  matters  had  not  been  stated 
and  discussed,  and  that  be  did  then  agree 
to  the  verdict  and  to  the  assessment  of  five 
years  as  the  punishment  It  Is  unnecessary 
to  go  further  into  tbe  details  of  this  mis- 
conduct Under  the  following  authorities  we 
believe  this  case  should  be  reversed.  Mitchell 
V.  State,  36  Tex.  Cr.  R.  278,  83  S.  W.  867, 
86  S.  W.  456;  Tate  v.  State,  88  Tex.  Cr.  R. 
261,  42  S.  W.  595;  Bolmes  t.  State,  88  Tex. 
Cr.  R.  370,  42  S.  W.  996 ;  Hargrove  v.  State, 
83  Tex.  Cr.  R.  431,  26  S.  W.  993 ;  Washburn 
T.  State.  81  Tex.  Cr.  R.  352,  20  8.  W.  715. 
Tbe  statute  provides  that  new  trials  In  felony 
cases  shall  be  granted  where  tbe  jury,  after 
having  retired  to  deliberate  upon  the  case, 
baa  received  other  testimony.  We  are  of 
opinion  that  this  was  such  misconduct  as  en- 
titles appellant  to  a  reversal. 

Tbe  Judgment  la  reversed,  and  the  cause 
remanded. 

BROOKS,  X,  absent 


McMAHAN   ▼.    STATE. 

(Oourt  of  Criminal  AptwhIs  of  Texas.    June  25, 
1906.) 

1.  WiTRESSKS— ADVEBSE  WITHE88— CB088-EX- 
AMtNATTON. 

Where,  in  a  prosecution  for  theft  from 
the  person,  prosecutor  endeavored  to  shield  de- 
fendant and  testified  that  be  did  not  swear 
before  the  grand  jnry  that  he  told  defendant  to 
take  care  of  any  money,  it  was  not  error  for 
the  eonrt  to  permit  tbe  state  to  call  the  witness' 
attention  to  tbe  fact  that  he  had  previously 
told  R.  that  the  money  had  been  taken  from 
his  pocket  wltboot  his  consent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  S§  1094-1097.] 

2.  CnnnNAL    Law— VxBnicT— AiraNnMEWT. 

Where  a  verdict  was  returned  finding  de- 
fendant guilty  as  charged  in  the  indictment  and 
asseesing  bis  "punishment  at  two  years  in  the 
penitentiary,"  the  insertion  of  the  word  "con- 
finement" at  the  direction  of  the  court  did  not 
vitiate  tbe  verdict. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  U  2107,  211L1 
96S.W.— 2 


3.  Laboent— Takinq  vboh  the  Pebbor— In- 

BTBtrCTIOWB. 

Where,  in  a  prosecution  for  larceny  from 
the  person,  the  evidence  on  the  issue  of  pros- 
ecutor's want  of  consent  to  the  taking  was 
weak,  it  was  error  to  charge  that,  thongh  the 
money  was  taken  from  prosecutor's  person  and 
possession  without  his  knowledge,  and  prior 
to  th*  taking  It  was  understood  between  defend- 
ant and  prosecutor  that  if  tbe  latter  should  be- 
come so  drunk  that  be  oonid  not  take  care  of 
himself,  defendant  should  take  care  of  prose- 
cutor's money,  and  in  compliance  with  such  un- 
derstandine  defendant  took  the  money  with- 
out any  intent  to  steal  it  defendant  should 
be  acquitted,  unless  defendant  took  the  money 
without  prosecutor's  consent  and  with  intent 
at  the  time  of  the  taking  to  steal  it,  was  er- 
roneons  as  too  restrictive. 

4.  Same. 

The  court  should  have  charged  that  if, 
prior  to  the  taking  of  tbe  money,  prosecutor  told 
defendant  to  take  care  of  him  in  care  he  got 
too  drunk  to  take  care  of  himself,  and  defend- 
ant tielieved  prosecutor  Intended  him  to  take 
his  money  from  him,  or  in  case  they  had  a  rea- 
sonable doubt  as  to  whether  that  was  true, 
in  either  case  they  shonld  acquit. 

5.  Same— Eleuents  of  Oftenbe. 

Where  accused  took  money  from  prosecu- 
tor's person  while  prosecutor  was  intoxicated, 
as  accused  believed  prosecutor  had  previously 
directed,  and  did  not  form  an  intent  to  appro- 
priate any  part  of  the  money  to  bis  own  use 
until  later,  he  was  not  guilty  of  theft 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Larceny,  {§  3-10.] 

Appeal  from  District  Court  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

James  McMahan  was  convicted  of  theft 
from  tbe  person,  and  be  appeals.  Reversed 
and  remanded. 

Buck,  CummlngB  &  Doyle,  for  appellant 
J.  E.  YantiB,  Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  from  the  person,  and  bis  punish- 
ment assessed  at  two  years'  confinement  In 
tbe  penitentiary,  and  prosecutes  this  appeal. 

During  the  trial  tbe  state  put  the  witness 
John  E.  Martel  on  tbe  stand.  It  seems  that, 
after  examining  the  witness  some  time,  he 
stated  that  be  did  not  swear  before  the 
grand  Jury  that  he  told  this  fellow  (defend- 
ant) to  take  care  of  any  money.  State's  at- 
torney then  asked  said  witness:  "When  did 
you  conceive  the  idea  of  swearing  that  In 
this  case?  That  was  after  you  had  gone  to 
see  Mr.  McMahan.  Didn't  yon  tell  Mr.  Roy, 
down  in  the  Justice's  courtroom,  this  money 
was  taken  out  of  your  pocket  without  your 
consent?  Didn't  you  tell  him  that?"  To 
which  question  and  answer  thereto,  defend- 
ant then  and  there  objected  on  the  ground 
that  It  was  effort  on  the  part  of  the  state 
to  impeach  its  own  witness.  Xo  wblob  tbe 
court  remarked:  "It  it  is  a  matter  of  sur- 
prise to  the  county  attorney."  Defendant's 
counsel  stated  that  was  not  claimed.  There- 
upon the  county  attorney  replied:  "We  will 
put  Mr.  Roy  on  the  stand  to  prove  this  man 
told  him  the  money  was  taken  without  his 
consent."  To  which  question,  answer,  and 
statement  defendant'!  counsel  then  and  there 
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renewed  bts  objection  upon  the  ground  that 
It  was  an  effort  of  the  state  to  Impeach  their 
own  witness;  that  the  remark  of  the  court 
was  uncalled  for,  and  the  statement  of  the 
county  attorney  was  an  effort  to  get  before 
the  Jury  evidence  of  hearsay  declarations. 
This  was  overruled.  Said  witness  was  per- 
mitted to  state  as  follows:  "I  reckon  you 
know  If  anybody  takes  money  out  of  your 
pocket  when  you  are  asleep.  I  don't  know 
whether  Mr.  Roy  asked  me  the  question  as 
to  whether  the  money  was  taken  out  of  my 
pocket  without  my  consent  or  not  I  told 
Mr.  Boy  I  didn't  know  when  the  money  was 
taken.  I  did  not  know  who  got  the  money, 
and  would  not  have  known  if  they  bad  not 
told  me.  I  did  not  tell  anybody  to  put  their 
hand  in  my  pocket  and  get  out  the  money." 
The  court  explains  this  by  stating  that  It 
appeared  to  the  court  that  this  witness  was 
an  unwilling  witness  for  the  state,  and  was 
anxious  to  shield  defendant  if  possible.  It 
appears  that  the  witness  was  permitted  to 
state  that  Roy  asked  him,  on  a  former  oc- 
casion, the  qnestion  as  to  whether  the  money 
was  taken  out  of  his  pocket  without  bis  con- 
sent or  not  "I  told  Mr.  Roy  I  did  not  know 
when  the  money  was  taken.  I  do  not  know 
who  got  the  money,  and  would  not  have 
known  if  they  had  not  told  me.  I  did  not 
tell  anybody  to  put  their  hand  In  my  pock- 
et and  get  out  the  money."  Under  the  cir- 
cumstances, as  explained  by  the  court,  we 
are  inclined  to  believe  that  it  was  competent 
for  counsel  for  the  state  to  call  the  witness' 
attention  to  facts  stated  by  him  in  order  to 
refresh  his  memory.  It  seems  from  bia 
answer  here  that  the  same  was  without  prej- 
udice to  appellant 

We  do  not  believe  there  was  any  error  in 
the  action  of  the  court  with  reference  to  the 
verdict  of  the  Jury  and  the  correction  thereof. 
The  Jury  returned  the  verdict  as  follows: 
"We,  the  Jury,  find  the  defendant  guilty 
as  charged  in  the  indictment,  and  assess  his 
punishment  at  two  years  in  the  penitentiary" 
— and  signed  by  the  foreman.  The  word 
"confinement"  was  afterwards  inserted,  and 
the  verdict  so  reformed,  was  signed.  This 
was  simply  a  formal  change  or  reformation. 
The  verdict  was  sufficient  without  this.  We 
do  not  believe  that  the  court  was  required  to 
Instruct  the  Jury  to  return  a  verdict  of  not 
guilty  on  appellant's  motion. 

Appellant  insists  that  the  court  erred  in  the 
following  portion  of  the  charge:  "Even 
though  you  should  believe  from  the  evidence 
that  the  money  alleged  In  the  indictment  was 
taken  from  the  person  and  possession  of 
Johnle  Martel,  and  without  his  knowledge, 
but  further  believe  from  the  evidence  that, 
prior  to  such  taking,  It  had  been  understood 
and  agreed  by  and  between  the  defendant 
and  said  Martel  that  should  said  Martel  be- 
come so  drunk  that  he  could  not  take  care  of 
himself,  then  the  defendant  should  take  from 
him,  the  said  Martel,  such  money  as  be 
(Martel)  might  hare  on  his  person,  and  that 


in  compliance  with  said  understanding,  de- 
fendant took  said  money  from  the  person  and 
possession  of  said  Martel  for  the  puri>ose  of 
keeping  the  same  for  said  Martel,  and  with- 
out any  Intention  to  steal  the  same  at  the 
time  he  took  it  if  he  did  take  it  then  you 
will  acquit  the  defendant;  and  yon  will  ac- 
quit the  defendant  if  you  do  not  believe  from 
the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  took  said  money  without 
the  consent  of  said  Martel,  or  if  you  do  not 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  in  taking  said  money,  if  he 
did  take  it,  he  Intended  at  the  time  of  taking 
to  steal  It"  It  is  claimed  that  this  charge 
shifts  the  burden  of  proof  to  the  defendant 
and  requires  defendant  to  make  proof  of  such 
facts  as  would  authorize  an  acquittal  on 
this  line.  Appellant  further  contends  that 
said  charge  was  not  in  accordance  with  the- 
evidence,  and  the  court  should  have  charged 
the  Jury,  if  they  believed  from  the  evidence, 
previous  to  the  taking  of  said  money  by  de- 
fendant prosecutor,  Martel,  told  defendant 
to  take  care  of  him  In  case  he  got  too  drunk 
to  take  care  of  himself,  and  that  defendant 
from  said  statement  so  made  to  him  by  pros- 
ecuting witness,  believed  be  Intended  for 
him  to  take  his  money  from  him,  or  in  case 
they  had  a  reasonable  doubt  as  to  whether 
this  were  true.  In  either  event  they  should 
acquit  defendant  In  view  of  the  fact  that 
the  evidence  on  the  question  of  consent  or 
not  on  the  part  of  the  prosecutor  as  to  the 
taking  Is  weak,  we  believe  that  the  charge 
of  the  court  was  too  restrictive,  and  was  not 
exactly  applicable  to  the  evidence;  and  the 
charge  suggested  by  appellant  should  have 
been  given,  as  It  met  his  phase  of  the  case. 
It  may  be  that  prosecutor  was  a  reluctant 
witness  and  desired  to  shield  appellant  stilt 
this  did  not  relieve  the  state  from  proving 
beyond  a  reasonable  doubt  that  prosecutor 
did  not  consent  to  the  taking.  Here  Is 
some  of  the  testimony  on  that  subject  Pros- 
ecutor was  drunk  or  drinking,  and  had  gone 
to  sleep  In  the  saloon.  While  in  that  condi- 
tion, appellant  who  was  a  waiter  and  hand- 
ing beer  around  the  theater,  went  up  to 
prosecutor,  put  his  hand  in  his  pocket  pulled 
out  what  was  taken  by  the  witnesses  to  be- 
a  $5  bill,  and  remarked  at  the  time,  "This 
is  easy  money."  It  appears  that  prosecutor 
and  appellant  bad  previously  known  each 
otlier,  and  were  good  friends;  that  pros- 
ecutor told  appellant  before  he  got  drunk 
that  night,  to  look  after  him  and  see  that 
he  did  not  lose  anything;  that  he  meant  for 
him  to  look  after  him  Just  like  one  friend 
would  look  after  another;,  that  nothing  was 
said  about  any  money,  but  that  he  meant 
for  him  to  take  his  money  or  other  valuables 
if  he  got  so  drunk  as  not  to  be  able  to  take 
care  of  himself.  In  reply  to  the  state's 
questions,  prosecutor  stated  that  nothing  waa 
said  about  appellant  putting  his  hand  in 
his  pocket  and  taking  his  money;  that  he 
never  told  anybody  to  put  his  hand  In  his- 
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pocket  and  take  oat  $5;  that  he  did  not 
^Te  appellant  his  consent  for  him  to  put  his 
hand  in  his  pocket  and  take  out  $5.  It  was 
also  shown  In  tills  connection  that  appellant 
that  night  delivered  a  $5  bill  to  a  saloon 
man  by  the  name  of  Whitney  McNlsh,  and 
got  11.50  in  change,  and  told  McNlsh  to  keep 
the  balance  of  It  for  some  one,  but  witness 
did  not  remember  the  name.  Appellant  says 
that  he  told  him  to  keep  It  for  the  pros- 
ecutor, Martel.  This  Is  about  the  state  of 
case  on  the  question  of  consent  As  stated, 
it  Is  evident,  from  a  review  of  this  record, 
that  the  witness  Martel  desired,  as  far  as 
he  could,  to  shield  appellant  In  giving  In 
his  testimony.  We  believe,  under  the  pecul- 
iar facts  of  this  case,  the  court  should  not 
have  given  the  charge  on  the  subject  of  con- 
sent as  indicated  in  that  copied  above. 
There  was  really  in  the  evidence  no  under- 
standing or  agreement  by  and  between  de> 
fendant  and  Martel  that,  if  he  became  too 
drunk  to  take  care  of  himself,  the  defendant 
should  take  from  said  Martel  such  money 
as  he  might  have  on  his  person  at  the  time, 
and  yet  the  charge  of  the  court  put  the  qiies- 
tion  to  the  Jury  in  that  form.  If  appellant 
had  authority  from  Martel  to  take  his  prop- 
erty, it  was  by  an  implied  consent;  that  is, 
he  was  requested  generally  to  take  care  of 
him,  and,  as  stated  by  Martel  himself,  this 
Included  to  look  after  his  valuables  If  he 
got  too  drunk  to  take  care  of  them  himself. 
He  gave  him  no  direct  instructions  or  re- 
quest as  to  taking  the  money  out  of  his 
pocket  The  charge  requested,  which  the 
court  refused  to  give,  was  In  direct  response 
to  the  evidence,  and  put  this  question  of  im- 
plied consent  directly  before  the  Jury,  and 
we  think  It  should  have  been  given.  We  do 
not  believe  that  the  subsequent  portion  of 
the  charge  of  the  court  to  the  effect,  if  they 
believed  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  took  said  mon- 
ej  without  the  consent  of  the  said  Martel, 
they  should  acquit  him,  cured  the  defect. 

We  also  believe  that  the  second  requested 
Instruction  asked  by  appellant  should  have 
been  given.  It  had  relation  to  testimony  ad- 
duced before  the  Jury.  Appellant  claimed 
that  he  had  consent  to  the  taking;  at  least 
prosecutor's  Implied  consent  He  may  have 
taken  the  money  at  the  time  In  good  faith, 
and  subsequently  formed  the  design  to  ap- 
propriate a  part  of  It  There  is  evidence 
showing  that  while  he  deposited  $3.50  for 
prosecutor,  he  appropriated  $1.50  of  Jt  to 
his  own  use.  If  he  formed  the  Intent  to 
appropriate  this  money  .at  this  time,  this 
would  not  constitute  theft  It  may  be  that 
the  court  regarded  the  testimony  as  weak  on 
this  line,  and  w.e  are  inclined  to  agree  with 
the  court;  still  the  testimony  was  in  the 
case,  and  the  jury  should  have  been  permit- 
ted to  pass  on  that  fact 

For  the  errors  pointed  out  the  Judgment  is 
reversed,  and  the  cause  remanded. 

BBOOKS,  J.,  absent 


OHENOWITH  V.  STATa 

(Court  of  Crlmicai  Appeals  of  Texas,    June  25, 
1906.) 

1.  INTOXIOATING  LlQUOBS— WBONQFUL  SAU5— 

Grrrs. 

Where  accnsed  was  charged  with  violat- 
ing the  local  option  law,  be  could  not  be  con- 
victed if  the  proof  showed  a  gift  of  liquor,  in- 
stead of  a  sale. 

[Ed.  Note. — For  cases  In  point  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  {  165.] 

2.  Same— Local  Option   Law— Obdeb— Pub- 
lication—Conoition  Pbkckdknt. 

Under  Sayles'  Kev.  Civ.  St.  art.  3391,  pro- 
ing  that' before  a  local  option  law  can  go  into 
operation,  the  order  shall  be  published  for  four 
successive  weeks  in  a  newspaper  to  be  desig- 
nated by  the  county  judge,  such  publication  is 
a  condition  precedent  to  the  operation  of  the 
law. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  44.] 

3.  Same— Sttfucienot  of  Publicatioh. 

After  the  county  jadge  had  designated  a 
newspaper  for  the  publication  of  an  order  put- 
ting local  option  in  force,  and  after  the  publica- 
tion of  the  order  for  three  weelis  an  injunc- 
tion was  served  on  the  editor  of  the  paper 
and  the  county  jadge,  and  the  fourth  publication 
was  never  made  in  that  paper.  After  service 
of  the  writ  the  editor  of  another  paper,  with- 
out direction  of  the  county  judge,  on  his  own 
volition,  secured  a  copy  of  the  order,  and  in- 
serted it  in  his  paper  for  two  or  three  weeks 
when  he  was  enjoined,  after  which  the  county 
judge  entered  an  order  patting  the  law  in  force, 
basing  the  same  on  three  publications  in  the 
first  paper  and  one  in  the  second.  Held,  that 
such  publication  was  insufiBcient  to  pat  the 
law  in  force,  within  Sayles'  Rev.  Civ.  St.  art. 
3391,  requiring  publication  for  four  successive 
weeks  in  a  newspaper  designated  by  the  county 
judge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Gent  Dig.  Intoxicating  Liquors,  {  44.] 

4.  Same— Ratifioation. 

Where  a  county  judge,  on  being  approached 
by  the  editor  of  a  newspaper,  expressly  refused 
to  authorize  him  to  publish  an  order  putting 
the  local  option  law  in  force  in  the  county,  the 
judge's  subsequent  act  in  certifying  the  adop- 
tion of  local  option  in  the  county  based  in  part 
on  the  voluntary  publication  of  such  order  by 
the  editor  did  not  constitute  a  ratification  of 
such   publication. 

Appeal  from  Bell  County  Court;  W.  R. 
Butler,  Judge. 

H.  C.  Chenowith  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Re- 
versed. 

J.  B.  Tantis,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Having  been  convicted 
of  violating  the  local  option  law,  appellant 
prosecntes  his  appeal. 

Several  questions  are  suggested  tor  refvl- 
sion,  one  of  which  we  deem  to  be  of  control- 
ling interest  Before  passing  to  the  discus- 
sion of  that  question  we  hold  that  the  court 
should  have  charged  the  Jury,  in  accordance 
with  appellant's  request  to  the  effect  that 
unless  there  was  a  sale  a  conviction  could 
not  occur,  or  rather.  If  the  beer  was  given  to 
the  alleged  purchaser,  it  would  not  be  a  vio- 
lation of  the  law. 

The  question  of  serious  moment;  however. 
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arises  from  the  fact  that  the  issue  was  made 
that  the  law  was  not  put  Into  operation  as 
the  provisions  of  the  statute  required.  The 
question  was  raised  on  bills  of  exception  in 
regard  to  the  admission  of  testimony,  special 
charges  requested,  and  on  demurrer  to  the 
sufficiency  of  the  evidence.  The  facts  bear- 
ing upon  this  question  are.  In  substance: 
That  after  the  county  Judge  had  designated 
the  Temple  Tribune  as  the  paper  in  which 
the  publication  for  the  four  weeks  was  to 
be  made,  and  after  the  publication  of  the  or- 
der for  three  weeks  an  Injunction  was  served 
on  the  editor  of  that  paper  and  the  county- 
Judge,  and  the  fourth  publication  was  never 
made  in  that  paper.  Before  the  injunction 
was  served  on  the  Temple  Tribune,  the  editor 
of  the  Belton  Journal-Reporter  had  an  in- 
terview with  the  county  Judge,  in  which  the 
county  Judge  stated  to  him,  if  the  Injunction 
should  be  served  upon  the  other  paper,  that 
the  publication  could  then  be  had  in  the  Bel- 
ton  Journal-Reporter.  After  the  service  of 
the  writ  on  the  Temple  Tribune,  the  editor 
of  the  Belton  Journal-Reporter  approached 
the  county  Judge  (Felts)  and  reminded  him 
of  the  previous  conversation,  and  requested 
that  the  county  judge  should  designate  his 
paper  to  publish  the  result  The  county 
judge  promptly  declined,  in  the  following 
language:  "Mr.  (3rouch,  I  have  been  served 
with  the  writ  of  injunction,  and  therefore 
cannot  discuss  the  matter  with  you  further." 
Crouch,  editor  of  the  Journal-Reporter,  then 
of  his  own  volition  secured  a  copy  of  the 
order  and  Inserted  It  in  the  Belton  Journal- 
Reporter  for  two  or  three  weeks,  when  he 
was  enjoined  by  an  order  of  the  Judge  of  the 
Eleventh  Judicial  district.  However,  he 
seems  to  have  disregarded  the  Injunction  and 
continued  the  publication.  The  certificate  of 
the  judge  to  the  publication  of  the  order  is  in 
the  following  language:  "I,  Q.  M.  Felts, 
county  Judge  of  Bell  county,  Texas,  do  hereby 
certify  that,  acting  under  the  Instruction  of 
the  commissioners'  court,  I  selected  and  des- 
ignated the  Temple  Tribune,  a  weekly  news- 
paper published  In  Temple,  Tex.,  as  a  paper 
In  which  to  make  publications  of  the  aI)ove 
and  foregoing  order,  and  that  the  publication 
of  the  result  of  said  local  option  election  was 
puliMsjied  In  said  paper  on  August  24,  Sep- 
tembCT  4,  and  September  11,  1903,  and  that 
after  the  third  publication  thereof  same  was 
enjoined  by  the  district  Judge  of  the  Seven- 
teenth Judicial  district  of  the  state  of  Texas, 
after  which  1  permitted  same  to  be  published 
the  fourth,  fifth,  sixth,  and  seventh  times 
in  the  Belton  Journal-Reporter,  a  weekly 
newspaper  published  in  Belton,  Tex.,  on  the 
18th  and  2.5th  of  September,  and  on  the  2d 
and  9th  of  October,  1903,  and  that,  the  fourth 
publication  having  been'  made  in  the  Belton 
.lonrnal-Reporter  on  September  18,  1903,  pro- 
hibition became  efTective  In  Bell  county  on 
September  26,  1903,  at  12  o'clock  p.  m.  G. 
M.  FeltB,  0}unty  Judge  Bell  County.    Attest: 


a  K.  White,  C!o.  cnk.,  by  W.  J.  Lee,  Deputy." 
The  bin  of  exceptions  setting  out  the  above 
order  of  the  county  Judge  makes  it  appear 
that.  Instead  of  using  the  language  "I  caused 
the  same  to  be  published  the  fourth,  fifth, 
sixth,  and  seventh  times,"  It  reads,  "I  pcr^ 
mitted  the  same  to  be  published  the  fourth, 
fifth,  sixth,  and  seventh  times."  There  is 
some  difference  between  "causing"  a  thing 
to  be  done  and  "permitting"  it  to  be  done. 
Following  the  practice  In  this  court,  we  will 
take  the  bill  of  exceptions  as  controlling 
the  statement  of  facts,  where  there  is  a 
discrepancy  or  variance.  But  we  might  say 
that,  so  far  as  the  merits  are  concerned,  there 
Is  practically  no  difference  under  the  view 
we  take  of  the  main  question  involved.  It 
will  be  noticed  that  this  order  of  the  county 
Judge  certifies  that  It  was  published  in  the 
paper,  and  the  proof  further  is  that  It  was 
published  only  three  times  in  the  Temple 
Tribune,  and  that  It  was  published  then  four 
times  in  the  Belton  Journal-Reporter.  The 
county  judge  in  the  order  selects  the  first 
publication  in  the  Belton  Journal-Reporter, 
and  adds  it  to  the  three  publications  in  the 
Temple  Tribune,  and  on  the  26th  of  Septem- 
ber makes  his  certificate  and  puts  the  law 
Into  operation  on  the  26th  at  12  o'clock.  The 
three  subsequent  publications  In  the  Belton 
Journal-Reporter,  therefore,  would  pass  out; 
the  judge's  certificate  having  been  made  prior 
to  such  publication.  This  Is  the  state  of  the 
record.  The  publication  was  not  had  four 
weeks  in  any  single  newspaper  prior  to  the 
making  of  the  certificate  by  the  judge. 
While  there  were  four  publications,  three  of 
which  were  in  one  newspaper  and  one  in  the 
other,  we  are  of  opinion  this  would  not  be 
sufilcient  The  contention  is  seriously  urged 
in  several  diflferent  ways  in  this  record  that 
this  publication  was  not  in  accordance  with 
the  law,  and  that  by  reason  of  the  publica- 
tion and  certificate,  either  or  both,  the  law 
was  never  legally  published.  It  will  hardly 
be  the  subject  of  discussion,  at  least  serioiisly 
so,  that  the  three  publications  In  the  Temple 
Tribune  put  the  law  into  operation,  because 
the  law  required  four  such  publications.  It 
will  hardly  be  the  subject  of  further  discus- 
sion that  the  Judge  under  this  certificate  did 
not  rely  upon  the  four  publications  in  the 
Belton  Journal-Reporter,  nor  did  he  make 
any  certificate  of  that  sort  putting  the  law 
Into  operation  by  virtue  of  such  four  publi- 
cations. His  certificate  is  that  the  four  pub- 
lications were  made  in  the  Belton  Journal- 
Reporter,  but  he  only  economizes  the  first 
publication,  and  added  that  to  the  three  pub- 
lications had  In  the  Temple  Tribune.  We 
believe  the  contention  of  appellant  is  correct 
that  the  law  was  not  put  Into  operation  as 
required  by  the  statute.  The  provisions  of 
the  statute  require  that  the  county  Judge  shall 
designate  the  newspaper,  and  that  four  suc- 
cessive weeks'  publication  shall  be  had.  H« 
designated  the  Tribune,  but  a  sufficient  num- 
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ber  of  publications  vrere  not  made.  He  did 
not,  under  tlie  facts  adduced,  select  the  Bel- 
ton  Journal-Reporter.  He  mentioned  the 
matter  to  Crouch  (tbe  editor)  conditionally. 
Wben  tbe  circumstances  occurred,  Croucb  ap- 
proached him  for  authority,  and  he  declined 
to  give  it.  Crouch  of  his  own  volition  obtain- 
ed a  copy  of  tbe  order  and  published  it  In  bis 
paper.  These  facts  are  not  sufficient  to  show 
that  the  Belton  Journal-Reporter  was  desig- 
nated by  the  county  Judge.  In  fact,  be  de- 
clined emphatically  to  hare  anything  to  do 
Tritb  the  matter. 

It  will  be  seen,  by  reading  the  terms  of 
arUde  3391,  Sayles'  Rer.  Civ.  St.,  that  be- 
fore the  law  can  go  into  operation  tbe  publi- 
cation most  be  had  in  accordance  with  tbe 
terms  of  that  statute  for  four  auccessive 
weeks  in  a  newspaper  to  be  designated  by  tbe 
county  Judge.  Unless  this  has  been  done, 
tbe  statute  has  not  been  complied  with,  and 
the  law  bas  not  been  put  into  operation.  It 
baa  been  tbe  universal  holding  of  this  court 
In  regard  to  tbe  local  option  law  that  all  tbe 
statutory  provisions  precedent  to  putting  tbe 
law  into  operation  must  be  complied  with, 
and  unless  this  bas  been  done  tbe  law  will  not 
be  operative.  Ex  parte  Conley,  75  S.  W.  801, 
8  Tex.  Ct  Rep.  197.  So  it  bas  been  held  that 
the  action  of  tbe  commissioners'  court  order- 
ing tbe  election,  and  the  election,  with  all  of 
its  incidents,  must  conform  strictly  to  tbe 
requirements  o^the  statute,  or  tbe  election 
will  be  void.  Ex  parte  Conley,  supra ;  Boone 
V.  State,  10  Tex.  App.  418,  38  Am.  Rep.  641 ; 
Pratber  v.  State,  12  Tex.  App.  401;'  Akin  t. 
State,  14  Tex.  App.  142 ;  Donaldson  v.  State, 
15  Tex.  App.  26;  Stallwortb  t.  State,  18 
Tex.  Apt>.  878;  Ex  parte  Kramer,  19  Tex. 
App.  123 ;  Smith  v.  State,  19  Tex.  App.  444 ; 
Ex  parte  Sublett,  23  Tex.  App.  309,  4  S.  W. 
894;  Ex  parte  Kennedy,  23  Tex.  App.  77, 
8  S.  W.  114;  Ex  parte  Burge,  32  Tex.  Cr.  R. 
459,  24  S.  W.  289.  In  Kramer's  Case,  supra, 
It  was  said:  "If  the  election  was  not  conduct- 
ed in  accordance  with  the  requirements  of  the 
law.  It  is  void,  and  not  merely  voidable,  and 
all  proceedings  had  under  and  by  virtue  of 
such  void  election  are  absolutely  void,  and 
may  be  questioned,  not  only  directly,  but 
collaterally."  E^  parte  Scwartz,  2  Tex. 
App.  74 ;  Ex  parte  McGill,  6  Tex.  App.  498 ; 
Ex  parte  Kllgore,  3  Tex.  App.  247.  In 
Donaldson's  Case,  supra,  this  court  said: 
"The  local  option  law  being  for  a  particular 
locality  only,  It  Is  a  quasi  local  or  special  law, 
and  depends  for  Its  validity  upon  Its  adop- 
tion in  conformity  with  the  law  permitting 
its  adoption.  So,  In  regard  to  posting  notices. 
It  has  been  held  with  unvarying  certainty  as 
a  prerequisite  to  tbe  valldl^  of  the  election 
that  the  necessary  statutory  notices  be  posted 
for  tbe  time  required  by  tbe  statute;  that 
tbe  omission  of  one  or  more  of  tbe  five  notices 
would  render  tbe  election  Invalid.  Ex  parte 
Conley,  supra ;  Smith  v.  State,  19  Tex.  App. 
444;  Swenaon  v.  McLaren  (Tex.  Civ.  App.) 
21  &  W.  800;    Frickle  t.  State  (Tex.  Cr. 


App.)  45  S.  W.  810;  Bowman  t.  State  (Tex. 
Cr.  App.)  40  S.  W.  798;  Bowman  v.  State 
(Tex.  Cr.  App.)  41  S.  W.  635;  James  v. 
State,  21  Tex.  App.  353,  17  S.  W.  422.  So 
it  has  been  held,  further,  that  tbe  election 
win  be  invalid  where  it  was  not  held  within 
the  time  specified  by  tbe  statute;  that  Is, 
In  not  less  than  15  nor  more  than  80  days 
after  the  order  wbs  entered  for  such  election. 
Curry  v.  State,  28  Tex.  App.  475,  13  S.  W. 
752;  King  V.  State,  33  Tex.  Cr.  R.  547,  28 
S.  W.  201.  Conley's  Case,  supra.  These  are 
sufficient  authorities,  it  occurs  to  us,  to 
demonstrate  that  it  is  a  prerequisite  to  tbe 
validity  of  the  local  option  election  tbat  the 
prerequisite  terms  of  the  statute  should  be 
compiled  with  in  order  to  put  it  Into  opera- 
tion. It  has  been  also  held  by  an  unbroken 
line  of  authority  that.  If  there  be  an  issue  on 
the  trial  whether  tbe  prerequisite  steps  have 
been  taken,  tbe  Jury  shall  be  appropriately 
charged  In  regard  to  the  matter,  and  thus 
leave  to  their  decision  whether  tbe  law  bad 
been  put  into  operation,  and  If  they  should 
find  that  it  bad  not  been,  the  Jury  should  be 
instructed  to  acquit.  Gaines  v.  State,  37  Tex. 
Cr.  R.  73,  38  S.  W.  774;  Chapman  v.  State, 
37  Tex.  Cr.  R,  167,  39  S.  W.  113;  Bowman 
V.  State,  88  Tex.  Cr.  R.  14,  40  S.  W.  796,  41 
S.  W.  635;  Shields  ▼.  State,  38  Tex.  Cr.  B. 
252,  42  8.  W.  898;  Frickle  v.  State.  89  Tex. 
Cr.  R.  254,  45  S.  W.  810:  Bob  Jones  v.  State 
(Tex.  Cr.  App.)  48  S.  W.  981;  Grammer  v. 
State,  61  S.  W.  402,  2  Tex.  Ct  Rep.  85.  Many 
other  decisions  of  this  court  could  be  added 
to  the  list  of  cases  already  cited.  It  may  be 
mentioned  in  this  connection  that  since  tbe 
case  of  Irish  v.  State  (Tex.  Cr.  App.)  29  S. 
W.  778,  where  there  Is  no  issue  as  to  the 
validity  of  the  election,  the  court  may  Instruct 
the  Jury  the  law  is  In  force;  but,  where  the 
evidence  suggests  an  issue,  then  it  must  be 
submitted  to  the  Jury  for  their  decision  as 
a  question  of  fact. 

By  the  terms  of  article  8391  tbe  law  has 
imposed  the  duty  upon  the  county  Judge  to 
designate  tbe  newspaper  and  have  tbe  order 
declaring  the  result  published  in  said  news- 
paper for  four  consecutive  weeks.  It  is  a 
duty  that  tbe  law  imposes  upon  blm,  and  with 
which  the  commissioners'  conrt  seems  to 
have  no  concern.  Drecbsel  v.  State,  35  Tex. 
Cr.  R.  577.  84  S.  W.  932.  Then  the  con- 
clusion seems  to  be  Irresistible  that,  as  a 
prerequisite  to  tbe  certificate  of  the  Judge, 
the  publication  must  occur  for  tbe  four  suc- 
cessive weeks,  or,  in  the  absence  of  paper,  the 
posting  of  proper  notices  for  that  length 
of  time.  If  this  conclusion  Is  correct,  of 
which  we  have  no  doubt,  then  this  publication 
for  the  four  successive  w«»ek8  is  a  prereq- 
uisite antecedent  condition  to  tbe  law  going 
into  effect  That  the  county  Judge  did  not 
designate  the  Belton  Journal-Reporter  is 
made  evident,  as  we  understand  this  record, 
by  two  uncontroverted  facts:  First,  his  cer- 
tificate; and,  second,  the  testimony  of  the 
editor  of  the  Belton  Journal-Reporter,  which 
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testimony  bae  heretofore  been  mentioned.  If 
it  be  contended  that  the  first  publication  In 
the  Belton  Journal-Reporter  on  September 
18th  could  be  added  to  the  three  publications 
In  the  Temple  Tribune,  then  In  order  for  that 
to  have  occurred  the  county  Judge  must  have 
designated  the  Belton  paper.  This  be  did 
not  do,  and  the  editor  so  testified.  After  the 
IHibllcatlon  in  the  Journal-Reporter,  the  act 
of  the  county  Judge  indorsing  that  publica- 
tion, or  adopting  It  or  ratifying  it,  would  not 
be  legal.  An  ofiScer  charged  with  a  duty 
must  perform  that  duty  under  the  terms  of 
the  law  that  Imposed  the  duty.  He  cannot 
do  it  othenylse  and  make  It  legal,  nor  can  he 
adopt  the  act  of  another  who  does  and  make 
It  legal.  A  public  ofileer  Is  not  authorized 
to  ratify  the  act  of  others.  The  duty  is  im- 
IK>sed  upon  him  and  in  accordance  with  the 
terms  of  the  statute. 

There  is  a  marked  distinction  at  this  point 
between  the  ratification  of  the  act  of  an 
agent,  where  the  matter  occurs  between 
private  parties,  and  where  It  is  between  a 
public  oflBcer  and  other  parties.  This  prin- 
ciple has  been  overwhelmingly  recognized, 
and  it  Is  hardly  necessary  to  cite  authorities. 
But  we  refer  to  all  the  authorities  already 
cited  in  this  opinion,  in  support  of  this  prop- 
osition, for  they  all  demonstrate  the  fact 
that  in  order  to  put  the  law  into  operation 
the  terms  of  the  law  itself  must  be  compiled 
with.  We  find  no  decision  from  this  court 
to  the  contrary.  The  principle  la  the  same 
here  In-  regard  to  publication  as  it  is  In  re- 
gard to  giving  notice  for  the  election,  de- 
claring the  result,  etc.  It  would  hardly  be 
contended  that  the  election  would  be  valid 
where  private  Individuals  posted  the  notices, 
when  It  Is  made  the  duty  of  the  clerk  to  post 
Or  cause  to  be  posted  such  notices,  and  Ihe 
adoption  by  the  clerk  of  such  posting  after 
the  election  would  not  make  It  his  act.  This 
question  has  also  been  before  our  Supreme 
Court  In  Walker  v.  Rogan,  93  Tex.  Sup.  248, 
54  S.  W.  1018.  That  decision  was  In  regard 
to  a  contract  between  the  Land  Commissioner 
and  Walker,  and  the  question  there  was  one 
of  ratification.  The  court  said:  "But  the 
state  could  only  become  a  party  to  a  contract 
such  as  It  contemplated  by  the  statutes  under 
consideration,  by  a  compliance  with  their 
terms.  The  acts  of  the  officers  mentioned  In 
the  statute  are  not  the  acts  of  the  state,  un- 
less they  are  such  as  the  statute  authorizes. 
They  are  Invested  with  no  discretion  In  con- 
tracting or  refusing  to  contract  The  state's 
offer  to  sell  is  expressed  in  the  terms  of  the 
statute,  and  it  becomes  bound  only  when  the 
purchaser  accepts  and  complies  with  them. 
If  the  applicant  Is  not  entitled  under  the  law 
to  purchase,  no  contract  arises  from  his  do- 
ing the  things  specified  in  the  statute.  For 
this  reason  the  principles  by  which  the  rights 
of  parties  to  a  contract  between  Individuals, 
where  one  of  them  Is  a  minor,  cannot  be 
Rpplied  in  determining  whether  a  contract 
arose  In  this  transaction  between  the  state 


and  the  minor."  T%e  provl8i<»M  of  the  stat- 
ute under  review  by  our  Supreme  Court  did 
not  extend  to  or  Include  minors,  and  it  was 
held,  therefore,  that  the  doing  of  the  act 
mentioned  in  the  statute  created  no  contract 
and  a  mandamus  to  carry  out  the  contract 
was  refused.  That  decision  cites  the  follow- 
ing authorities  in  support  of  It  and  which 
clearly  sustain  the  conclusion  reached:  The 
Floyd  Acceptances,  7  Wall.  (U.  S.)  666,  19  L. 
Ed.  169 ;  Delafleld  v.  Illtaois,  2  Hill  (N.  T.) 
175.  Practically  to  the  same  eCTect  Is  the 
recent  case  of  Mound  Oil  Co.  v.  Terrell  (de- 
cided at  present  term  of  our  Supreme  Court) 
92  S.  W.  451.  One  of  the  leading  cases  upon 
this  question  is  found  in  State  t.  Bank  of 
State  of  MlB8ouri,~46  Mo.  628.  To  the  same 
effect  is  Mayor  v.  Reynolds,  20  Md.  1,  83  Am. 
Dec.  635;  Delafleld  v.  State  of  Illinois,  26 
Wend.  (N.  Y.)  192;  Wllhelm  v.  (3edar  Coun- 
ty, 50  Iowa,  254;  19  Amer.  &  Eng.  Ency.  of 
Law  (1st  Ed.)  p.  474,  notes  1,  2,  8,  4,  for 
collation  of  authorities.  It  is  said  that  noth* 
ing  short  of  an  express  act  of  the  Legls- 
lattire  can  validate  an  act  done  in  contraven- 
tion of  statutory  law.    State  v.  Bank  of  Mo., 

45  Mo.  528;  People  v.  Phoenix  Bank,  24 
Wend.  (N.  T.)  431,  35  Am.  Dec.  654;  Brown 
V.  Mayor  of  New  Tork,  63  N.  Y.  239;  In  re 
Van  Antwerp,  56  N.  X.  261.  To  the  same 
effect  is  Day  Land  &  Cattle  Co.  t.  State,  68 
Tex.  526,  4  S.  W.  865.  And  it  has  been  held 
that  an  act  which  is  entirely  void,  not  for 
want  of  formality  or  regularity,  or  for  mis- 
take as  to  time,  etc.,  but  for  want  of  power 
under  the  law,  cannot  be  ratifled  even  by  the 
Legislature.  .  A  great  many  cases  are  cited  In 
support  of  this  proposition,  and  are  found 
collated  in  note  4,  on  page  474,  vol.  19  Amer. 
&  Eng.  Ency.  of  Law  (1st  Ed.).  Some  of 
these  cases  have  already  been  cited.  We 
desire  to  add  to  these,  McCracken  v.  San 
Francisco,  16  CaL  616;  Plmental  v.  City  of 
San  Francisco,  21  Cal.  351;  McMlUen  v. 
Boyles,  6  Iowa,  304 ;    McManning  v.  Fnrrar, 

46  Mo.  376;  SilHman  v.  Cummins,  13  Ohio, 
116 ;  Horton  v.  Town  of  Thompson,  71  N.  T. 
513;  Grogan  v.  City  of  San  Francisco,  18 
Cal.  590.  This  being  a  local  option  law,  the 
Legislature  itself  could  not  make  the  act  of 
publication  In  the  Belton  Journal-Reporter  a 
le^al  publication.  There  is  no  way  under  this 
law  to  make  tliis  a -valid  publication,  except 
by  having  it  done  in  accordance  with  the 
terms  of  the  statute  prescribing  the  method 
and  manner  of  the  publication. 

It  is  also  a  sound  proposition,  as  we  under- 
stand, that  the  act  of  ratification  must  be  the 
act  of  the  sovereign  power,  or  its  authorized 
agents,  acting  In  the  manner  prescribed  by 
law.  Wilson  v.  School  District  No.  4,  32  N. 
H.  118 ;  Argenti  v.  City  of  San  Francisco,  16 
Cal.  255;  School  District  v.  iEtna  Ins.  Co., 
62  Me.  330;  Chamberlain  v.  Inhabitants  of 
Dover,  13  Me.  466,  29  Am.  Dec.  517;  Mc- 
Cracken V.  San  Francisco,  16  Cal.  591.  The 
unofficial  conduct  of  Individuals  has  no  con- 
trolling effect    Authorities  already  dted,  and 


Digitized  by 


Google 


TexO 


PINSON  V.  STATE. 


23 


for  collation  of  other  autborltlea  see  19  Amer. 
A  Eng.  Ency.  of  Law  (l8t  Ed.)  vol.  19,  p.  476, 
And  notes.  It  has  been  beld  that  a  municipal 
corporation  cannot  ratify  an  ultra  Tires  con- 
tract by  subsequent  action.  Cedar  Rapids 
Water  Oo.  v.  City  of  Cedar  Rapids,  118  Iowa, 
234,  91  N.  W.  1081;  Uncas  Nat  Bank  v.  City 
«f  Superior,  116  Wis.  340,  91  N.  W.  1004; 
City  of  UnlonvlUe  v.  Marfin  (Mo.  App.)  68 
S.  W.  606 ;  Pearson  v.  Chapln,  44  Pa.  9.  We 
therefore  hold  that  the  act  of  the  county 
Judge  undertaking  or  seeking  to  adopt  or 
ratify  the  act  of  the  editor  of  the  Belton 
Joumal-R^orter  was  ultra  vires,  beyond  his 
authority,  and  void.  The  testimony  Is  un- 
contradicted In  regard  to  this  question  and 
apparently  admitted  to  be  true.  If,  on  an- 
otfaer  trial,  this  should  be  found  to  be  the  real 
«tatus,  we  hold  that  the  law  has  not  been 
put  Into  operation  for  want  of  a  proper  pub- 
licatloa 

The  judgment  Is  reversed,  and  the  cause  re- 
manded. 

BROOKS,  J.,  absent 


BLAIR  T.  STATEl 

<Coart  of  Criminal  Appeals  of  Texas.    June  26. 
1906.) 

Poisons— PBEScBiPTioN—lNDiorMKNT. 

Acts  29tfa  Leg.  p.  45,  S  2,  prohibits  the 
prescribing  of  morphine,  with  the  proviso  that 
the  section  shall  not  prevent  any  phyaidan  from 
prescribing,  in  good  faith,  for  the  use  of  any 
habitual  user  of  narcotic  drugs,  such  substance 
tta  he  maj  deem  necessary  for  the  treatment  of 
such  habit.  Accused,  a  physician,  was  charged 
•with  unlawfully  and  knowingly  furnishing  mor- 
phine for  the  use  of  S.,  he  well  knowing  her 
to  be  a  habitual  user  of  morphine,  and  that  he 
4id  not  prescribe  the  same  in  good  faith  for  the 
use  of  such  habitual  user,  etc.  Held,  that  the 
indictment  was  fatally  defective  for  failure  to 
'Charge  that  he  did  not  deem  it  necessary  for 
the  treatment  of  the  habit  to  whldi  it  was  al- 
leged S.  was  addicted. 

Appeal  from  Tarrant  County  Gou^;  R. 
F.  Milam,  Judge. 

Dr.  C.  C.  Blair  was  convicted  of  prescribing 
morphine,  etc,  and  be  appeals.  Reversed 
and  dismissed. 

Orrlck  &  Terrell  and  Baskln,  Dodge  & 
Bnskin,  for  appellant  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment  was 
framed  under  the  act  of  the  Twenty-ninth 
li^slature,  p.  45,  {  2,  which  prohibits  certain 
parties  from  prescribing  morphine  and  other 
narcotic  drugs,  under  the  provisions  of  said 
section,  with  the  following  proviso:  "Pro- 
vided, however,  that  the  provisions  of  this 
section  shall  not  be  construed  to  prevent  any 
lawfully  authorized  practitioner  of  medicine 
from  prescribing  In  good  faith  for  the  use  of 
any  habitual  user  of  narcotic  drugs,  such  sub- 
stance as  be  may  deem  necessary  for  the 
treatment  of  such  habit."  Motion  In  arrest 
of  Judgment  was  made  because  the  Indict- 


ment is  Insuffldoit  In  that  It  falls  to  properly 
negative  the  exceptions  In  this  statute. 

The  charging  part  of  the  Indictment  is  as 
follows:  "Did  then  and  there  unlawfully 
and  knowingly  furnish  to  and  subscribe,  for 
the  use  of  Ada  Smith,  morphine,  the  said 
Ada  Smith  being  then  and  there  a  habitual 
user  of  morphine,  and  the  said  Dr.  C.  C. 
Blair  then  and  there  well  knew  the  said  Ada 
Smith  to  be  such  a  habitual  user  of  said 
drug,  and  did  not  then  and  there  prescribe 
the  same  in  good  faith  for  the  use  of  said 
habitual  user,  contrary  to  the  form  of  the 
statute,"  eta  The  point  of  attack  is  on 
the  allegation  negativing  the  exception.  A 
comparison  of  this  negative  averment  with 
the  terms  of  the  proviso  above  quoted.  In 
our  Judgment  demonstrates  the  correctness  of 
the  criticism  of  the  Indictment  In  order  to 
bring  appellant  within  the  terms  of  this  law, 
the  indictment  must  allege  such  facts  as 
make  him  amenable,  and  if  he  comes  within 
the  terms  of  the  proviso,  he  has  not  violated 
this  statute.  Those  who  are  brought  with- 
in the  proviso  are  not  within  the  terms  of  the 
inhibition  because  excepted  from  the  punish- 
able provisions  of  the  act  In  order  to  bring 
a  party  within  the  provisions  of  this  act  it 
should  have  alleged-  not  only  that  he  did  not 
prescribe  It  In  good  faith  for  the  use  of  Ada 
Smith,  but  that  he  did  not  deem  It  necessary 
for  the  treatment  of  such  habit  The  good 
or  bad  faith  is  not  the  criterion.  It  is  the 
good  faith  on  the  part  of  the  physician  pre- 
scribing the  medicine  or  such  substance  as  he 
may  deem  necessary  for  the  treatment  of  such 
habit  If  the  prescription  for  the  morphine 
was  deemed  necessary  for  the  treatment  of 
the  habit  of  Ada  Smith,  then  appellant  Is 
not  within  the  purview  of  the  statute,  and  is 
exempted  by  the  terms  of  the  law.  The  mere 
fact  that  he  may  or  may  not  have  given  It  in 
good  faith  is  not  suflBcient  The  good  faith 
Is  measured  by  what  the  party  prescribing 
deems  necessary  for  the  treatment  of  the 
habit  If  the  morphine  was  necessary  for 
the  treatment  of  the  habit  the  giving  of  it 
was  not  violative  of  the  statute. 

We  are  of  opinion  that  this  Indictment  l8 
not  sufficient  and  the  motion  in  arrest  should 
have  been  sustained.  Therefore  the  Judgment 
is  reversed,  and  the  prosecution  ordered 
dismissed. 

BROOKS,  J.,  absent 


PINSON  V.  STATE. 
(Court  of  Criminal  Appals  of  Texas.   June  25, 

1.     HOMICIDK— SKLr-DlIFlDNBB— BVIDKHCB— IR- 
BTBUCTIONS. 

Where,  on  a  trial  for  homicide,  accused 
relied  on  self-defense,  and  the  evidence  showed 
that  immediately  before  the  killing  accused  and 
decedent  had  a  difficulty,  and  accused  testified 
that  decedent  raised  his  gun  to  a  shooting  posi- 
tion and  that  accused  whirled  his  gun  around 
and  shot  decedent,  killing  him  to  save  his  own 
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life,  an  inRtraction  on  Belf-defeniie  which  cor- 
rectly stated  the  law  with  respect  to  real  danger 
was  not  erroneous  on  the  ground  that  It  did  not 
sufficiently  charge  as  to  reasonable  appearances 
of  danger  viewed  from  the  standpoint  of  aocuaed, 
since  under  the  evidence  the  danger  was  a  real 
one. 

2.  Cbimirai.  Law— Erronkous  iNSTRUcnons 

— HARULESS    EjBROB. 

Where,  on  a  trial  for  homicide,  there  was 
no  evidence  reducing  the  homicide  to  man- 
slaughter, accused  could  not  complain  of  an  in- 
struction submitting  the  issue  of  manslaughter. 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  8160 ;  vol.  26,  Gent. 
Dig.  Homicide,  {  717.] 

3.  Homicide— MuRDEB  m  thk  Second  D«- 
GBEE— Evidence— SuFFCiENCY. 

Evidence  on  a  trial  for  homicide  examined, 
and  hf.ld  to  support  a  finding  of  mnrder  in  the 
second  degree. 

Appeal  from  District  Court,  Anderson 
County;  B.  H.  Gardner,  Judge. 

Clayton  Plnson  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Campl)eII  &  McMears  and  A.  M.  Barton, 
for  appellant  J.  B.  Yantis,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  allot- 
ted a  term  of  fire  years  in  tbe  penitentiary 
for  murder  in  the  second  degree. 

There  is  a  bill  of  exceptions  in  the  record 
in  regard  to  some  remarks  of  the  county 
attorney  made  in  his  argument  to  the  Jury. 
Upon  objection  being  raised,  he  immediately 
withdrew  the  remarks,  and  asked  the  jury 
not  to  consider  them;  and  tbe  court  repri- 
manded tbe  attorney,  stating  they  were  im- 
proper even  If  he  withdrew  them,  and  that 
such  conduct  was  wrong,  and  told  the  Jury 
not  to  consider  anything  said  by  the  county 
attorney  as  to  other  cases  and  other  verdicts, 
but  to  try  this  case  on  its  own  facts. 

The  main  attack  is  on  the  charge  of  tbe 
court  on  self-defense  and  manslaughter,  in 
that  the  charge  on  manslaughter  is  too  gener- 
al, and  that  on  self-defense  is  not  sufflcient, 
because  It  deals  In  generalties,  etc.  We  do 
not  agree  with  these  contentions.  Sufficient 
of  the  evidence  to  bring  in  review  these 
matters  may  be  thus  stated.  Deceased  (Min- 
zes)  had  complained  to  Stacy  (uncle  of  appel- 
lant) about  some  hogs  getting  in  his 
(Minzes')  crop,  deceased  being  a  renter  of 
Stacy's.  Appellant  was  ordered  by  his  un- 
cle, Stacy,  to  build  a  pen  and  put  the  hogs 
in  it  He  had  succeeded  in  doing  so,  with  tbe 
exception  of  one,  and  just  preceding  the 
difficulty  had  been  down  to  the  field,  and 
caught  that  hog.  In  going  into  the  field  con- 
trolled by  Minzes  he  bad  to  break  the  lock 
on  one  of  the  gates,  and  some  Inference  Is 
to  t>e  drawn  from  the  testimony,  that  this 
enraged  or  angered  Minzes.  Shortly  before 
the  meeting  between  appellant  and  deceased, 
deceased  bad  borrowed  a  gun  at  the  nearby 
residence  of  Grigsby,  and  bad  started  down 
tbe  road,  when  he  met  appellant,  both  being 
on   horseback.     Immediately  present  was  a 


negro  In  a  wagon,  whom  appellant  bad  with 
him  down  at  tbe  field.  They  were  on  their 
return  from  the  field,  when  the  meeting 
occurred  with  Minzes.  The  facts  in  regard 
to  this  meeting;  from  tbe  defendant's  stand- 
point are  pretty  much  the  same  as  detailed 
by  the  negro  and  appellant  in  their  testimony; 
and  for  the  purpose  of  Illustrating  the  condi- 
tion and  environments,  we  will  take  the  tes- 
timony of  appellant  himself.  He  says,  in 
going  to  the  farm  and  returning,  he  had  to 
go  by  Orlgsby's  house,  and  through  a  lane 
at  that  point  lillnzes  was  farming  on  tbe 
halves  on  the  Stacy  place.  Stacy  had  some 
hogs  about  a  mile  below  tbe  house  at  tbe 
lower  end  of  the  plantation.  While  appel- 
lant was  down  there  that  morning,  Minzes 
came,  and  requested  him  to  tell  his  ancle 
to  put  up  his  bogs.  Appellant  told  his  uncle, 
who  ordered  him  to  haul  rails  out  of  the 
field,  build  a  pen  at  the  bouse,  and  put  up 
the  bogs.  He  informed  his  uncle  that  Min- 
zes had  the  gate  locked.  His  uncle  told  him 
to  take  an  axe,  and  if  tbey  refused  to  un- 
lock the  gate,  cut  the  chain.  Appellant  went 
by  and  told  the  "women-folks,"  tind  the  re- 
fused to  open  the  gate;  and  he  told  them  that 
he  had  orders  to  cut  the  chain.  He  did  cut 
the  chain,  but  to  avoid  a  difficulty  or  trouble 
with  the  Minzes  he  went  to  the  lower  gate, 
a  half  mile  from  tbe  Minzes^  residence. 
He  hauled  the  rails,  built  the  pen,  caught  all 
the  bogs  except  one.  On  the  evening  of  the 
difficulty  he  went  down  there  again,  alM>ut 
4  o'clock,  and  not  having  any  dog,  he  drove 
the  hog  out  in  the  open,  and  ran  him  down 
on  horseback.  Returning  he  met  Minzes. 
They  st(H>ped  and  engaged  in  conversation. 
He  said  to  appellant  "  'Clayton,  haven't  I  al- 
ways treated  you  as  a  gentleman.'  I  said, 
'Yes,  you  have  always  treated  me  as  a  gen- 
tleman.' I  said,  'Haven't  I  always  treated 
you  as  one.'  He  said,  "Untli  to-day.'  He 
said,  'Don't  you  come  on  my  place  any  more,' 
I  said,  'Mr.  Minzes,  I  am  working  here  by 
the  month,  hired  to  my  uncle  here  for  wages, 
and  we  have  a  crop  in  that  field,  and  if  he 
says  for  me  to  go  down  there  I  will  have  to 
go.'  He  said,  'Don't  you  come  down  there: 
if  you  do,  I  will  kill  you.'  I  said,  'I  will 
have  to  go  I  guess,  if  he  gives  me  orders 
to  go.'  He  ripped  out  an  oatii,  and  said, 
"You  damn  son  of  a  bitch!  I  will  kill  yon 
anyhow!'  And  he  raised  his  gun  to  about 
that  position  (Indicating)  holding  It  In  atiout 
a  shooting  position.  I  saw  he  was  going 
to  shoot  and  I  had  my  gun  lying  across  my 
lap,  and  whirled  It  around  and  shot  I  did 
not  get  it  up.  I  do  not  think  I  had  time 
to  get  it  up  to  my  shoulder.  I  shot  Min- 
zes in  self-defense  to  save  my  own  life.' " 
Without  going  further  into  tbe  defensive 
theory  of  it  this  is  stating  it  as  strongly 
as  tbe  testimony  will  admit;  fully  as 
strong  as  the  negro's  testimony.  Several 
members  of  the  Grigsby  family  witnessed  the 
meeting  and  tbe  incidental  matters  connect- 
ed with  the  killing,   aa  It  was  within  80 
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yards  of  their  residence,  where  Mlnzes  had 
Just  previously  borrowed  the  gun. 

The  charge  on  self-defense  is  criticised  be- 
canse  it  is  not  sufladently  full  in  regard  to 
reasonable  appearances  viewed  from  the  de- 
fendant's standpoint,  and  Is  rather  restrict- 
ive. We  do  not  believe  there  is  any  merit 
in  this.  The  court  charged  the  Jury  that 
every  person  is  permitted  by  law  to  defend 
himself  against  any  unlawful  attack  reason- 
ably threatening  injury  to  bis  person,  and 
Is  Jnstifled  in  using  all  necessary  and  reason- 
able force  to  defend  himself.  He  then  fur- 
ther charges :  "If  you  believe  defendant  shot 
and  killed  said  Minzee,  but  that  said  Minzes 
was  at  the  time  trying  to  shoot  him  (defend- 
ant) and  that  defendant  shot  and  killed  Min- 
ces, believing  at  the  time  he  did  so,  as 
viewed  from  the  defendant's  standpoint  that 
be  was  in  danger  of  losing  his  life  or  of  seri- 
ous bodily  Injury  at  the  hands  of  said  Min- 
ses,"  they  should  acquit  He  further  charged 
the  JTiry:  "A  reasonable  apprehension  of 
death  or  great  bodily  harm  will  excuse  a 
party  In  using  all  necessary  force  to  protect 
bis  life  or  person,  and  it  is  not  necessary  that 
there  should  be  actual  danger,  as  It  appeared 
to  Mm  from  his  standpoint  at  the  time,  and 
in  socb  case  the  party  acting  under  such 
Teal  or  apparent  danger  Is  in  no  event  bound 
to  retreat  In  order  to  avoid  the  necessity  of 
killing  his  assailant  And  further  if  from 
the  evidence  yon  believe  defendant  killed 
the  said  Minzes,  but  further  believe  at  the 
time  of  so  doing  the  deceased  had  made  an 
attack  on  him  with  a  gun,  or  had  made  a 
demonstration  with  a  gun  as  If  to  shoot  de- 
fendant, which,  from  the  manner  and  charac- 
ter of  It,  and  the  relative  strength  of  the 
parties,  and  the  words,  if  any,  of  deceased 
accompanying  the  assault  or  demonstration, 
if  any,  and  the  defendant's  knowledge  of  the 
character  and  disposition  of  deceased,  caused 
bim  to  have  a  reasonable  expectation  or  fear 
of  death  or  serious  bodily  Injury,  and  that 
acting  under  such  reasonable  expectations  or 
fear,  the  defendant  killed  the  deceased,  then 
you  should  acquit  him.  And  if  the  deceased 
was  armed  at  the  time  he  was  killed,  and 
was  making  such  an  attack,  If  any,  on  de- 
fendant and  if  the  weapon  osed  by  him 
and  the  manner  of  Its  use  were  such  as  were 
reasonably  calculated  to  produce  death  or 
serious  bodily  harm,  then  the  law  presumes 
the  deceased  intended  to  murder  or  aimed 
to  inflict  serious  bodily  injury  upon  the  de- 
fendant" We  believe  these  charges  suffi- 
ciently, and  fairly  presented  self-defensa 
If  defendant's  theory  Is  correct  as  made  by 
his  testimony,  and  that  of  the  negro  witness 
sustains  bim,  then  apparent  danger  was 
not  In  tbe  casa  It  was  a  case  of  real  dan- 
ger. Tbe  court  might  have  limited  the 
charge  on  self-defense  to  real  danger.  But 
the  court  went  further,  and  gave  appellant 
the  benefit  even  of  the  appearances  of  dan- 
ger. 
The  court  out  of  an  abundance  of  caution 


gave  a  charge  on  manslaughter,  which  Is  not 
raised  by  the  defendant's  evidence.  If  his 
testimony  Is  to  be  credited  he  bad  a  clear 
case  of  self-defense,  and  the  Jury  could  hare 
acquitted  him.  However,  witnesses  for  the 
state  put  a  somewhat  different  light  upon  the 
transaction.  Deceased  borrowed  the  shot- 
gun from  them,  and  started  down  tbe  lane, 
and  77  measured  yards  from  the  Grigsby 
residence  met  appellant  and  tbe  negro.  They 
did  not  hear  what  was  said  between  the 
parties,  but  could  see  them.  Their  testimony 
excludes  the  idea  that  Minzes  bad  raised 
the  gun,  or  made  any  demonstration  with  it, 
so  far  as  they  could  see.  There  was  some 
conversation  between  them,  which  these  wit- 
nesses did  not  hear.  But  those  of  the  Origs- 
by  family,  who  were  watching  the  parties 
at  the  time  exclude  the  idea  of  a  demonstra- 
tion by  deceased  with  a  gun.  While  It  was 
safer  to  give  the  charge  on  manslaughter  in 
this  connection,  there  may  be  a  question 
whether  the  issue  was  in  the  case.  But  of 
this  appellant  cannot  complain.  The  charge 
authorized  tlie  Jury  to  find  appellant  guilty 
of  manslanghter  If  from  all  the  facts  and 
circumstances  Introduced  In  evidence,  they 
should  find  that  appellant's  mind  was  ren- 
dered incapable  of  cool  reflection.  The  Jury 
gave  him  murder  in  the  second  degree. 

It  is  contended  that  the  evidence  is  not 
sufficient  The  testimony  for  the  state  Justi- 
fied the  Jury  in  finding  the  appellant  guilt}-. 
If  appellant  shot  Minzes  to  death,  and  there 
was  no  demonstration  on  Minzes'  part  to  use 
a  shot  gun,  but  there  was  a  heated  and 
angry  conversation  between  them,  and  he 
determined  to  kill  for  this  reason,  then  ap- 
pellant was  at  least  guilty  of  murder  In  the 
second  degree,  unless  there  were  facts  grow- 
ing out  of  the  matter  which  would  render 
his  mind  Incapable  of  cool  reflection;  and 
this  tbe  Jury  did  not  find ;  or  unless  the  Jury 
should  believe  defendant's  theory  of  it,  and 
it  was  self-defense,  and  this  they  did  not 
do.  There  was  evidence  in  our  judgment 
sufficient  to  Justify  the  Jury  In  finding  him 
guilty  of  murder  in  the  second  degree. 

Finding  no  reversible  error  In  the  record, 
tbe  Judgment  Is  affirmed. 

BROOKS,  J.,  absent 


RIGGS  V.   STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    June  20, 

1.  INTOXCATING  LlQTJOBS— PBOSBCDTIONS— IN- 
FOBMATION. 

Where  there  had  been  two  local  option 
elections  in  a  county,  an  information  for  a  vio- 
lation of  the  local  option  law  was  not  insuffi- 
cient because  it  did  not  allege  which  election  was 
relied  on. 

2.  Cbivinai.  Law— Plea  or  Fokueb  Jeopab- 
DT— Requisites. 

Former  jeopardy  in  the  snme  tribunal  may 
be  relied  on  without  presenting  any  formal  plea. 
[Bid.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.   Dig.   Criminal   Law,   §   (SUC] 
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3.  iHTOXICATina  LlQTJOBS  —  Pboseoxjtions  — 

Evidence. 

On  n  prosecution  for  a  violation  of  the 
local  option  law,  C,  a  witness  for  defendant, 
was  asked  on  cross-ezatainatton  if,  shortly  after 
the  date  of  the  transaction,  he  went  to  prose- 
cutor and  told  him  that  N.,  defendant's  partner, 
wanted  to  see  him  at  defendant's  place  of  basi- 
ness  widi  reference  to  signing  a  receipt  for  the 
liquor,  to  which  witness  replied  that  he  did  not 
remember,  and  prosecutor,  over  the  objection 
of  defendant,  testified  in  rebuttal  of  defendant's 
evidence  that  C.  told  him  that  N.  wanted  to 
see  him,  and  that  on  calling  at  defendant's 
place  of  business  N.  desired  prosecutor  to  sign 
a  receipt  for  the  liquor,  and  over  the  objection 
of  defendant  prosecutor  also  testified  that  after 
the  conversation  with  N.  he  met  defendant,  who 
asked  him  if  he  had  "fixed  up  that  matter." 
Held,  that  the  testimony  objected  to  was  admis- 
sible, since,  if  the  purpose  of  the  receipt  was 
to  show  that  it  was  a  receipt  for  liquor 
which  prosecutor  had  sent  for  by  defendant,  it 
was  pertinent  on  behalf  of  defendant,  but,  if 
t>y  such  process  defendant  was  endeavoring  to 
fabricate  testimony,  it  was  material  evidence 
against  him. 

4.  Cbiminai  Law  —  Appeai,  —  HAB1II.ES8  Eb- 
BOB— Admission  or  Evidence. 

On  a  prosecution  for  a  violation  of  the 
local  option  law,  testimony  of  a  witness  that 
at  a  time  other  than  that  of  the  alleged  offense 
defendant  had  drinks  called  "Ino"  and  "Frosty" 
in  the  back  part  of  his  restaurant,  without 
-showing  that  they  were  intoxicating,  was  not 
prejudicial. 

Appeal  from  Johnson  County  Court;  J.  D. 
'Goldsmith,  Judge. 

John  Rlggs  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

A.  S.  Bledsoe  and  Odell,  Phillips  &  John- 
son, for  appejiant.  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convlct- 
■ed  of  violating  the  local  option  law,  and  bis 
punishment  assessed  at  a  fine  of  $50  and  80 
days'  confinement  in  the  county  Jail;  hence 
this  appeal. 

Appellant  excepted  to  the  information  on 
the  ground  that  it  did  not  allege  which  elec- 
tion was  relied  on ;  it  being  stated  that  there 
bad  been  two  local  option  elections  in  John- 
son county.  The  information  is  in  the  usual 
form,  and,  under  it,  it  was  competent  for 
the  state  to  offer  whichever  election  It  b&v, 
-fit  Of  course.  If  it  oCTered  an  election  which 
was  not  legal,  that  would  be  the  misfor- 
tune of  the  state.  In  this  instance  It  appears 
that  there  was  no  qaestlon  about  the  legality 
•of  the  proceedings  attending  the  election  of- 
fered in  evidence. 

Appellant  reserved  a  bill  of  exceptions  to 
what  he  terms  was  the  overruling  of  his  plea 
of  former  jeopardy.  Of  course,  It  was  com- 
petent (being  In  the  same  tribunal)  for  him 
to  rely  on  a  plea  of  former  jeopardy,  without 
presenting  any  formal  plea.  If  he  had  offered 
proof  of  his  former  jeopardy,  and  the  same 
had  been  rejected  by  the  court,  then  we  would 
have  a  dlCTerent  question  before  us.  This  was 
not  done. 

Several  bills  of  exception  were  offered 
nvlth  reference  to  a  transaction  between  Luns- 


ford  (prosecutor)  and  Newberry.  The  first 
bill  relates  to  the  testimony  of  Will  Coley, 
who  was  Introduced  on  behalf  of  the  defend- 
ant. On  cross-examination  of  this  witness 
he  was  asked  to  state  if  it  was  not  a  fact 
that  shortly  after  the  28th  of  October  he  went 
to  the  witness  Jack  Lunsford  and  told  him 
that  Newberry  wanted  to  see  him  at  Riggs' 
place  of  business  with  reference  to  signing  a 
receipt  for  the  whisky  In  question.  This 
was  objected  to  on  the  ground  that  it  was 
a  transaction  occurring  between  Newberry, 
Riggs,  Coley,  and  Lunsford,  in  which  appel- 
lant did  not  participate;  that  be  could  not 
be  affected  thereby.  Witness  stated  that  be 
did  not  remember  whether  be  bad  any  sucb 
conversation  or  not  When  Jack  Lunsford 
was  on  the  stand  in  rebuttal  of  defendant's 
evidence,  be  was  asked  the  following  ques- 
tion: "Whether  or  not  shortly  after  October 
28tb,  that  being  the  date  of  this  transaction, 
you  saw  and  had  a  conversation  with  Will 
Coley;  and  if  so,  what  did  Coley  say?" 
This  was  objected  to,  on  tbe  ground  that  It 
was  not  in  rebuttal,  not  admissible  for  tbe 
purpose  of  impeacliment,  and  was  upon  an 
immaterial  issue,  etc.,  -and  for  the  further 
reason  that  the  statement  was  made  in  the 
absence  of  defendant  and  could  not  t>e  bind- 
ing upon  him.  The  court  stated  that  he  ad- 
mitted it,  not  for  the  purpose  of  showing  tbe 
guilt  or  innocence  of  tbe  defoidant,  but  for 
tbe  purpose  of  showing  tbe  interest  or  lack  of 
interest  of  witness  Will  Coley,  If  it  does 
show  any  such  iutere^t  The  witness  stated 
that  shortly  after  October  28,  1904,  he  met 
Will  Coley  on  the  sidewalk,  "and  be  told  me 
that  Albert  Newberry  wanted  to  see  me. 
I  went  down  to  Riggs'  Joint,  where  New- 
berry was,  and  we  bad  a  drink,  and  Coley 
Introduced  me  to  Newberry.  Newberry  want- 
ed me  to  sign  a  receipt  for  this  whisky;  that 
is,  the  two  quarts  of  whisky.  The  receipt 
was  dated  October  21,  1904."  Tbe  nature 
or  character  of  this  receipt  is  not  shown,  or 
how  it  could  injuriously  affect  appellant  ou 
the  trial  of  this  case. 

However,  tbe  next  bill  of  exceptions  shows 
that  this  same  character  of  testimony  with 
reference  to  the  receipt  was  adduced;  that 
is,  witness  Lunsford  was  asked  if,  after  he 
had  a  conversation  with  Newberry  about 
signing  the  receipt  for  the  whisky  in  ques- 
tion, be  met  defendant,  Biggs,  and  had  a  con- 
versation with  him.  This  was  objected  to  as 
immaterial  and  inadmissible;  that  any  con- 
versation or  transaction  occurring  between 
Lunsford  and  defendant  so  long  afterwards 
would  not  be  admissible  on  this  Issue.  Tht. 
objection  was  overruled  and  the  witness 
Lunsford  stated  that  he  saw  John  Riggs 
after  be  bad  the  conversation  with  Newberry 
(who,  by  the  way,  was  his  partner),  and 
Riggs  asked  him  if  Newberry  and  witness 
had  fixed  that  matter  up.  Tbe  bill  shows 
his  answer  was,  "I  told  him."  We  notice 
that  the  brief  of  appellant  on  this  point  says 
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that  be  told  him,  "No,"  which  we  presume  is 
correct  This  bill  of  exceptions  brings  this 
matter  directly  to  the  Imowledge  of  appel- 
lant, and  shows  that  appellant  knew  of  an 
attempt  to  get  prosecutor,  Lunsford,  to  ex- 
«cute  some  sort  of  a  receipt  concerning  the 
whisky.  Of  course,  Rlggs,  having  knowledge 
of  such  transaction,  would  be  affected  there- 
by, and  render  all  of  this  testimony  ad- 
missible. If  the  purpose  of  the  receipt  was 
to  show  that  k  was  a  receipt  for  whisky 
which  Lunsford  had  sent  for  by  Kiggs,  it 
would  be  very  pertinent  testimony  on  be- 
half of  appellant  However,  if  Rlggs  by  this 
process  was  endeavoring  to  fabricate  testi- 
mony, It  would  be  material  evidence  against 
him ;  and  the  fact  that  the  court  told  the 
jury,  which  Is  complained  of  In  another  bill 
of  exceptions,  that  he  would  admit  the  testi- 
mony as  indicating  the  interest  of  the  witness 
Coley,  would  be  favorable  to  appellant 

By  bill  of  exceptions  No.  3,  it  is  not  made 
apparent  at  what  particular  time  the  state 
proposed  to  prove  what  Rlggs  and  Newberry 
had  in  the  back  end  of  their  restaurant  It 
seems  Coley  was  working  for  them  at  the 
game  time.  Objection  was  urged  to  this  evi- 
dence, that  it  was  at  some  other  time  than 
when  the  transaction  occurred.  However, 
the  bill  does  not  show  as  to  this.  The  an- 
swer of  the  witness  to  the  effect  that  they 
bad  a  khid  of  drink  called  "Ino"  and  "Frosty" 
In  the  back  end  of  the  building,  without 
showing  this  was  an  intoxicant  would  not 
affect  appellant  even  if  It  was  on  another 
occasion  or  at  another  place  than  when  the 
alleged  offense  occurred. 

We  have  carefully  examined  the  record, 
and  in  our  opinion  there  are  no  reversible 
errors.    The  judgment  Is  afiOrmed. 

BROOKS,  J.,  absent 


WOOLLEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  20, 
1906.) 

1.  SEDUcnoH  —  Cmminal    Pbobbotjtiok  —  Ik- 

STBUCnONB.  ,       .  ,.         ^. 

In  a  prosecution  for  Beduction,  where  there 
was  evidence  of  the  birth  of  a  child  to  prosecu- 
trix, an  instruction  not  to  convict  unless  the 
testimony  of  prosecutrix  was  corroborated  by 
other  evidence  tending  to  connect  defendant  with 
the  commission  of  the  offense,  was  deficient  In 
failing  to  require  corroboration  of  her  testimony 
as  to  promise  o£  marriage  and  as  to  the  fact 
of  intercourse. 

2.  CBiiiiNAL  Law  — New  Tbial— Gboxjhds— 

MlSCOKDUCT  OP  JUBT. 

Comments  by  jurors  in  a  prosecution  for  se- 
duction on  the  failure  of  the  defendant  to  take 
the  stand  as  a  witness  in  his  own  behalf  are 
ground  for  new  trial. 

[Ed.  Note.— For  cases  in  point  see  vol.  16, 
Cent  Dig.  Criminal  Law,  {  2251.] 

Appeal  from  District  Court  Houstcm  Coun- 
ty; B.  H.  Gardner,  Judge. 

Al  Woolley  was  convicted  of  seduction,  and 
appals.    Reversed  and  remanded. 


Moore  ft  Adams,  for  appellant  J.  E. 
Yantls,  Asst   Atty.  Gen.,   for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  case  of  se- 
duction. We  deem  it  unnecessary  to  discuss 
the  alleged  error  of  the  court  refusing  the 
continuance  under  the  view  that  we  have 
taken  of  other  questions. 

The  exldence  of  prosecutrix  discloses  the 
fact  that  in  March.  1902,  she  became  en- 
gaged to  appellant  and  that  In  the  following 
December  it  was  broken  off,  as  stated  by 
the  witness,  "on  account  of  Boll  Weevil." 
This  was  about  Christmas.  About  the  28tb 
of  December  she  engaged  herself  to  Gat 
Lucas,  as  she  stated,  "the  first  time  he 
went  with  me."  This  engagement  did  not 
last  long,  perhaps  a  month.  In  January, 
1903,  she  engaged  herself  to  Jim  Williams. 
She  was  anxious  to  marry  him  and  he  ob- 
tained the  license  for  that  purpose;  but 
her  family  objected,  as  there  was  some 
rumor  current  in  the  neighborhood  that  he 
was  then  a  married  man.  She  then  re- 
newed the  engagement  with  appellant  who, 
she  says,  seduced  her  in  August  or  Septem- 
ber, and  bad  intercourse  with  her  three  times 
between  then  and  Christmas,  and  that  he 
agreed  to  marry  her  by  Christmas  of  that 
year.  He  notified  her  about  that  time  that 
he  would  not  marry  her.  Shortly  thereafter 
she  engaged  herself  to  Ed  Mackey.  She 
says,  as  a  reason  for  breaking  off  the  en- 
gagement with  Mackey,  that  she  was  then 
pregnant  and  did  not  want  to  impose  upon 
him.  She  says  appellant  gave*  her  money  to 
take  a  trip  to  see  her  brother  in  Baylor  county, 
and  It  Is  a  fact  that  she  made  the  trip. 
She  is  not  corroborated  as  to  the  fact  that 
appellant  gave  her  the  money  for  the  trip. 
She  says  the  first  act  of  intercourse  occur- 
red between  appellant  and  herself  at  night 
en  route  to  her  home  from  a  social  gather- 
tog;  that  they  were  on  horseback,  and  he 
invited  her  to  get  down  and  have  inter- 
course with  him,  and  finally  she  acceded; 
that  this  was  the  first  time  she  ever  had 
intercourse  with  any  man;  that  this  inter- 
course was  had  while  they  were  standing; 
that  she  was  5  feet  and  2  Inches  in  height 
and  appellant  was  6  feet  or  over.  She 
gives  no  further  statement  as  to  how  they 
managed  to  have  Intercourse  with  the  dis- 
parity of  height  Perhaps  this  is  a  suffi- 
cient statement  of  the  case. 

The  court  charged  the  jury  that  1'  ^^7 
should  believe  the  testimony  of  Victoria 
Padigtt  to  be  true,  and  that  it  showed  or 
tended  to  show  that  defendant  was  guilty 
of  the  offense  charged,  still  they  could  not 
convict  unless  they  should  further  find 
there  was  other  testimony  outside  of  that  of 
Victoria  Padgott,  the  seduced  female,  tend- 
ing to  connect  defendant  with  the  commis- 
sion of  the  offense.  Exception  was  reserved 
on  several  grounds — ^that  there  were  two 
phases  of  the  testimony  that  should  be  cor- 
roborated:   First  as  to  the  marital  conti'act; 
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and,  second,  as  to  the  act  of  intercourse. 
We  believe  tbls  exception  U  well  taken. 
There  is  slight  evidence  of  corroboration  In 
regard  to  the  marital  contract,  through  the 
mouth  of  the  mother  of  prosecutrix ;  but 
as  we  understand  this  record  we  fall  to 
find  any  testimony  corroborating  prosecu- 
trix in  regard  to  appellant's  act  of  Inter- 
course, unless  it  be  the  fact  that  be  was 
engaged  to  her  and  was  frequently  Id  her 
company.  It  is  necessary,  In  a  case  of  this 
character,  that  the  prosecutrix,  who  Is  an 
accomplice,  be  corroborated  both  as  to  the 
marital  contract  and  the  intercourse  with 
the  alleged  seducer.  The  fact  that  she  had  a 
child  Is  not  of  itself  a  corroboration  of  the 
fact  that  appellant  was  the  father  of  the 
child.  This  could  have  occurred  as  well 
from  intercourse  with  any  other  man  as 
with  accused.  It  Is  a  pungent  fact,  however, 
that  she  bad  intercourse  with  some  man; 
in  fact  It  would  be  absolutely  conclusive  of 
that  fact  We  believe  that  the  court's  charge 
was  deficient  In  this  respect  Spenrath  v. 
SUte  (Tex.  Cr.  App.)  48  8.  W.  182;  Mc- 
Collar  V.  State,  86  Tex.  Cr.  B.  213,  36  8.  W. 
585,  61  Am.  St  Rep.  847. 

There  la  another  question  which  requires 
a  reversal,  to  wit,  the  misconduct  of  the 
Jury  after  their  retirement  in  discussing  the 
fact  that  appellant  did  not  take  the  stand 
and  testify.  The  affidavits  of  Jurors  at- 
tached to  the  motion  for  new  trial  are  to 
the  effect  that  the  prosecutrix  had  testified 
to  circumstances  reflecting  on  the  gnllt  of 
defendant,  and  that  it  was  his  province  to 
take  the  stand  and  contradict  the  same,  if 
it  was  not  true,  and  that  he  failed  to  do  so. 
It  was  further  stated,  if  the  defendant  was  not 
guilty  as  charged,  he  ought  to  have  taken 
the  stand  as  a  witness  and  denied  it  if  un- 
true; and,  further,  that  more  than  once 
some  of  the  Jurors  commented  on  the  failure 
of  the  defendant  to  testify  as  a  witness 
in  his  own  behalf,  Thorpe  y.  State,  40  Tex. 
Cr.  R.  346,  60  8.  W.  383;  Tate  v.  State, 
38  Tex.  Cr.  R.  261,  42  8.  W.  595 ;  Wilson  v. 
State,  39  Tex.  Cr.  R.  365,  46  S.  W.  251; 
Buessing  v.  State,  43  Tex.  Cr.  R.  85,  63  S. 
W.  818;  Beard  v.  State,  65  8.  W.  905,  3  Tex. 
Ct.  Rep.  583;  Adams  v.  State,  64  S.  W. 
1055,  3  Tex.  Ct  Rep.  314;  Rogers  v.  State, 
(Tex.  Cr.  App.)  66  8.  W.  818. 

There  is  another  ground  of  the  motion 
which  we  notice  casually,  to  wit,  the  newly 
discovered  testimony.  Gat  Lucas  filed  an 
affidavit  to  the  effect  that  he  engaged  himself 
to  prosecutrix  the  first  time  he  went  with 
her,  and  shortly  afterwards  he  had  Inter- 
course with  her;  that  she  would  not  per- 
mit him  to  have  intercourse  except  standing 
up;  that  be  besought  her  to  lay  down,  and 
she  refused.  There  is  also  the  affidavit  of 
another  witness  to  the  effect  that  he  saw 
Gat  Lucas  and  prosecutrix  In  the  act  of 
sexual  intercourse.  This  act  under  the 
statements  made  by  these  witnesses,  occur- 
red prior  to  the  time  of  the  alleged  seduction 


by  appellant  From  the  testimony  and  affi- 
davits attached  It  Is  made  to  appear  that 
as  soon  as  these  troubles  arose  with  refer- 
ence to  the  girl,  the  parties  who  had  been  at 
different  times  engaged  to  her  scattered 
and  left  the  country.  Appellant  went  to 
Arkansas;  Gat  Lucas  went  to  Meridian, 
Miss.;  another  witness  went  to  a  distant 
county  tn  this  state;  and  Jim  Wllllama 
disappeared,  and,  so  far  as  the  recra-d  shows, 
without  leaving  any  evidence  as  to  what 
became  of  him.  These  engagements  all  oc- 
curred within  the  space  of  two  years.  There 
Is  an  Intimation  along  the  line  of  the  testi- 
mony that  she  engaged  herself  to  each  of 
the  different  parties  upon  the  first  occasion 
she  was  with  him.  In  fact  the  records 
makes  rather  striking  the  facility  with 
which  she  engaged  herself  to  these  different 
parties,  and  her  decided  aversion  and  opposi- 
tion to  performing  the  act  of  sexual  Inter- 
course any  otherwise  than  in  a  standing 
position. 

Appellant  also  assigns  error  as  to  some 
remarks  the  court  made  to  appellant's  coun- 
sel during  the  trial,  especially  that  part  of 
it  In  which  the  court  criticises  the  Intonation 
of  voice  of  counsel  during  his  cross-exami- 
nation of  the  prosecutrix.  This  will  hardly 
occur  upon  another  trial.  The  other  alleged 
errors  will  hardly  occur  upon  another  trial, 
and  are  therefore  not  discussed. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent 


DEISHER  y.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    June  20, 
1906.) 

1.  ImOXICATINO  LiQUOBS— LOOAL  OpnoH— Ef- 
FBCT  OF  AnoPTiON— State  Laws. 

The  state  law  with  reference  to  giving  in- 
toxicants to  a  minor  is  effective  in  looil  option 
territory. 

[E!d.  Note. — ^For  cases  in  point,  see  vol.  29, 
C^t  Dig.  Intoxicating  Liquors,  §{  171-175.] 

2.  Same— PBOSECUnoiTB— EviDENCB. 

On  a  prosecution  for  seilinr  intoxicants  to 
a  minor,  it  appearing  that  the  minor  approached 
defendant  to  get  whisky  from  him.  and  that 
defendant  referred  him  to  another,  and  that  sub- 
sequently the  whisky  was  placed  where  defend- 
ant stated  it  would  be  placed,  it  was  proper  to 
permit  the  minor  to  testify  that  shortly  after 
he  got  the  whisky,  he  saw  the  one  to  whom  he 
was  referred  and  gave  him  a  dollar. 
8.  Chiminal  Law— Appeal— Habmxess  Ebrob 
— Admebbion  of  Evidence. 

Where  an  indictment  charged  the  giving  of 
intoxicants  to  a  minor  and  also  a  sale  to  him, 
but  conviction  was  had  under  the  connt  char- 
ging a  giving,  any  error  in  permittine  the  minor 
to  testify  to  show  a  sale  was  harmles* 

[Ed.  Note. — For  cases  In  point  see  vol.  15, 
Gent  Dig.  Criminal  Law,  K  3137,  3143.] 

Appeal  from  E<rath  County  Court;  M.  3. 
Thompson,  Judge. 

John  Deisher  was  convicted  of  giving  in- 
toxicating Uqudr  to  a  minor,  and  he  appeals. 
Affirmed. 
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Xngoit  &  Carter,  for  appellant  J.  BL 
Tintla,  Aaat  Atty.  Oen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  glTlng  intoxicating  liquors  to  a  minor  In 
a  local  option  district,  and  his  punishment 
fixed  at  a  fine  of  $50. 

The  conviction  was  under  the  second  count 
of  the  indictment.  It  has  been  held  that  the 
state  law  with  reference  to  giving  intoxicants 
to  a  minor  in  a  local  option  territory  is 
effective  lu  said  territory.  Stephens  v.  State, 
85  8.  W.  T97,  12  Tex.  Ct  Bep.  443.  The  only 
question  that  requires  consideration  is  pre- 
sented In  bill  of  exceptions  to  the  Introduc- 
tion of  testimony  from  the  witness  Albert 
Miller,  in  effect,  as  follows:  About  five 
minutes  after  I  got  the  whiskey  I  saw  Coon 
Delsber,  brother  of  defendant,  and  gave  blm 
a  dollar.  John  Delsher  was  not  present  at 
the  time.  If  appellant  had  been  convicted 
toe  violating  tlie  local  option  law,  there  might 
have  been  some  question  as  to  the  admissibili- 
ty of  this  testimony.  Still,  as  we  understand 
the  record.  It  would  have  been  admissible 
against  appellant  He  referred  prosecutor 
to  Coon  Delsher,  They  seem  to  have  been 
presoit  together  at  the  time  prosecutor  ap- 
proached amwllant  to  get  whisky  from  him, 
and  appellant  seems  to  have  referred  pros- 
ecutor to  Coon  Delsber,  his  brother,  and  sub- 
sequently, according  to  the  testimony  of 
prosecutor,  the  whisky  was  placed  where 
appellant  said  It  would  be,  and  subsequent 
to  this  he  met  Coon  Delsher  and  gave  him  the 
dollar.  However,  under  the  conviction  In 
this  record,  the  admission  of  said  testlmcmy, 
whether  right  or  wrong,  did  not  affect  ap- 
pellant He  was  convicted  under  the  second 
count  of  the  Indictment  fi>r  giving  whisky 
to  the  minor,  and  tbe  jury  evidently  did  not 
believe  In  tbe  dollar  transaction;  that  Is, 
they  evidently  believed  the  story  of  Coon 
Delsber  in  that  respect  denying  that  pros- 
ecutor gave  him  a  dollar.  So  tbe  admission 
of  said  testimony  bad  no  effect  as  to  a^al- 
lanf  s  conviction.. 

Appellant  says  that  the  evidence  Is  not 
snfllclent  to  sustain  the  conviction.  To  this 
contention  we  cannot  agree.  There  was 
snfBcient  testimony  coming  from  prosecutor 
to  authorize  the  conviction.  While  this  was 
contradicted  on  the  part  of  appellant  by  other 
witnesses,  the  Jury  appear  to  have  believed 
prosecutor's  evidence. 

There  being  no  error  In  the  record,  tbe 
Judgment  is  affirmed. 

BBOOKS,  J.,  absent 


JONES  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  20, 


vppeais 
ld06.) 


1.  DIS0BDBBI.T    COHDUCrr— iHDIOmKNT— SUF- 
FICIENCT. 

Under  Pen.  Code  1895,  art.  834,  providing 
tbat,  if  any  person  shall  rudely  display  any 


pistol  or  Other  deadly  weapon  In  or  near  a 
private  house,  ha  shall  be  fined,  an  indictment 
alleging  that  accused  displayed  a  gun  near  a 
private  house,  withont  alleging  that  the  gun 
was  a  deadly  weapon,  was  not  sufficient  to  sup- 
port a  conviction. 

2.  Saks— iNSTBnonoNS. 

In  a  prosecution  for  disturbios  the  peace, 
the  court  should  have  instructed  thnt  the  jury 
must  believe,  before  they  could  convict  accused, 
that  he  not  only  cursed  and  swore  near  a  pri- 
vate residence,  but  that  he  did  so  in  a  manner 
calculated  to  disturb  the  inhabitants  thereof. 
[EM.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Disorderly  Conduct  U  7,  19.] 

3.  Naves  —  Middle    Najos  — Initials  — In- 
dictment—Vabiarck. 

An  indictment  alleging  that  a  private 
house  was  owned  by  "Sam  M."  and  proof  that 
is  was  owned  by  "S.  0.  M."  did  not  constitute 
a   variance. 

[1M.  Note. — For  cases  In  point  see  vol.  36, 
Cent.  Dig.  Names,  |  2.] 

Appeal  from  Bockwall  County  Court;  J.  H. 
Cbisholm,  Judge. 

K.  T.  Jones  was  convicted  of  disturbing  tbe 
peace,  and  appeals.  Reversed,  and  cause  re- 
manded. 

H.  M.  Wade  and  T.  B.  Ridgell,  for  appel- 
lant Howard  Martin,  Asst  Atty.  Gen.,  for 
the  Stete. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  disturbing  the  peace,  and  his  punish- 
ment assessed  at  a  fine  of  $5. 

Inasmuch  as  the  case  turns  upon  quiestions 
Involved  in  the  indictment  we  quote  there- 
from, as  follows:  That  K.  T.  Jones, 
"about  the  4th  day  of  June,  1905,  in  the  coun- 
ty of  Bockwall,  did  then  and  there  unlaw- 
fully go  into  and  near  the  private  house  of 
Sam  McGeynolds,  there  situated,  and  did  then 
and  there  unlawfully  and  willfully  use  loud 
and  vociferous  language,  and  swear  and 
curse,  and  rudely  display  a  gun,  in  a  manner 
calculated  to  disturb  the  Inhabltante  of  said 
private  house,  against  the  i>eace  and  dignity 
of  the  stete."  Appellant  made  a  motion  to 
quash  the  indictment  on  the  ground  that  the 
gun  was  not  alleged  to  be  a  deadly  weapon. 
We  l>elleve  this  motion  should  have  been 
susteined.  At  least  tbe  court  should  have 
refused  to  authorize  a  conviction  on  testi- 
mony with  reference  to  the  gun.  Article  334, 
Pen.  Code  1896,  provides:  "If  any  person 
shall  go  Into  or  near  any  public  place,  or  into 
or  near  any  private  house,  and  shall  use  loud 
and  vociferous  or  obscene,  vulgar  or  Indecent 
language,  or  swear  or  curse,  or  yell  or  shriek, 
or  expose  his  person,  or  rudely  display  any 
pistol  or  other  deadly  weapon.  In  a  manner 
calculated  to  disturb  the  inhabltents  of  such 
public  place  or  private  house,  he  shall  be 
fined,"  ete.  It  would  appear  that  to  rudely 
display  a  pistol  or  other  deadly  weapon  is 
made  an  offense;  tbat  Is,  a  pistol  must  be 
alleged  to  be  a  deadly  weapon,  and  any 
weapon  which  Is  rudely  displayed  in  a  man- 
ner calculated  to  disturb  the  Inhabitants  of  a 
private  bouse,  must  be  a  deadly  weapon. 
There  is  no  allegation  in  the  Indictment  that 
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Bald  gun  was  a  deadly  weapon ;  conseqaently 
a  conviction  predicated  upon  this  part  of  the 
indictment  could  not  be  sustained.  We  un- 
derstand the  court  in  submitting  the  case  to 
the  Jury,  authorized  them  to  convict  appellant 
for  rudely  displaying  a  gun.  There  Is  no  al- 
legation that  the  gun  was  a  deadly  weapon, 
and  there  is  no  proof  that  It  was — the  evi- 
dence, In  fact,  showed  the  contrary. 

We  also  believe  that  the  court  should  have 
instructed  the  jury,  as  requested  by  appel- 
lant, to  the  effect  that  the  Jury  must  believe, 
before  they  could  convict  appellant,  that  he 
not  only  cursed  and  swore  near  the  alleged 
private  residence,  but  he  did  so  in  a  manner 
calculated  to  disturb  the  inbabitanta  thereof. 
The  charge  of  the  court  did  not  contain  this 
feature,  and  authorized  the  Jury  to  convict 
regardless  of  whether  the  cursing  and  swear- 
ing was  in  a  manner  calculated  to  disturb  the 
inhabitants  of  said  house. 

We  do  not  believe  there  is  anything  in  the 
contention  of  appellant  with  reference  to  the 
name  of  the  alleged  owner  of  the  house. 
The  indictment  alleged  the  private  residence 
was  that  of  Sam  McReynolds.  The  evidence 
showed  that  it  was  the  private  residence  of 
S.  C.  McReynolds.  There  was  no  variance 
between  the  names  Sam  McReynolds  and  S. 
C.  McReynolds.  The  middle  Initial  can  be 
rejected  as  surplusage,  and  "S."  in  the  proof 
would  stand  for  "Sam."  This  is  not  like  the 
case  of  Wolf  v.  State,  85  S.  W.  8,  12  Tex. 
Ct  Rep.  1027,  referred  to  by  appellant  In 
that  case  the  allegation  In  that  indictment 
was  the  sale  was  made  to  Mike  Bowles,  and 
the  proof  was  that  the  liquor  was  sold  to 
two  parties,  one  named  L.  W.  Bowles  and 
the  other  Frank  Bowles.  Neither  was  known 
or  called  Mike,  nor  did  the  first  initial  in 
their  name  stand  for  Mike. 

For  the  trron  heretofore  pointed  out,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 

BROOKS,  J.,  absent 


WOODROB  V.  STATEi. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  20, 
1906.) 

1.  CKiunrAi,  Law — Fobmeb  Acqitiitaii — ^Idezt- 
TTTT  or  Offense  Chaboed. 

A  prosecution  for  unlawfully  carrying  a 
pistol  is  not  barred  by  a  former  acquittal  of  a 
charge  of  assault  with  intent  to  murder,  alleged 
to  have  been  committed  on  the  same  occasion  on 
which  it  was  claimed  that  the  pistol  was  unlaw- 
fully carried. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §{  386-^03.] 

2.  JuBT — Examination  of  Jubobs. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  there  was  no  error  in  refusing  to  allow 
the  jurors  to  be  examined  as  to  whether  they 
knew  anything  about  the  facts  of  a  former  case 
in  which  defendant  was  acquitted  of  a  charge 
of  assault  with  intent  to  murder;    it  not  ap- 


pearing what  defendant  proposed  to  prove  by 
the  questions. 

3.  Cbiuinai.  Law— Appeal— Habulebs  Ebbob. 

Where,  in  a  criminal  prosecution,  several 
Jurors  answered  in  the  negative  questions  as  to 
whether  they  would  give  the  same  credence  to 
colored  as  to  white  witnesses,  the  subsequent 
sustaining  ol  an  objection  to  the  question  was 
not  error,  in  the  absence  of  any  showing  that 
any  of  the  Jurors  wlio  answered  the  question 
in  the  negative  sat  on  the  jury. 

4.  Savb  —  Afpkal  —  Habulebs  Ebbob  —  An- 
ifiBsioN  OF  Evidence. 

Any  error  in  the  admission  of  evidence  as 
to  a  conceded  fact  held  harmless. 
6.  Weapons  —  Cabbtiho    Pistoi.  —  Skit-De- 

FKNSC. 

Where,  in  a  prosecution  for  unlawfully  car- 
rying a  pistol,  it  appeared  that  defendant  shot 
a  certain  person  at  her  home  and  then  pursued 
him  with  the  pistol  for  200  to  500  yards,  defend- 
ant was  not  excusable  on  the  ground  that  the- 
pistol  was  used  and  carried  in  self-defense. 

Appeal  from  Rockwell  Coimty  Court;  J.  H. 
H.  Chisholm,  Judge. 

Mary  Woodroe  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.    Affirmed. 

H.  M.  Wade^  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  .appellant  was  convicted 
of  unlawfully  carrying  a  pistol,  and  her 
punishment)  assessed  at  a  fine  of  $25;  hence 
this  appeal. 

Appellant  claims  that  the  court  committed 
error  in  striking  out  her  plea  of  former  ac- 
quittal. Such  plea  of  former  acquittal  set 
up  the  fact  that  appellant  had  previously 
been  acquitted  of  an  assault  with  intent  to 
murder,  and  that  was  the  very  occasion  when 
she  had  the  pistol  for  which  she  is  now 
being  tried.  That  was  no  bar  to  this  prose- 
cution. 

By  the  first  bill  of  exceptions  she  ques- 
tioned the  action  of  the  court  in  impaneling 
the  Jury,  and  in  refusing  to  permit  her  to 
question  the  Jury  whether  they  knew  any- 
thing about  the  facts  of  the  case  wherein  de- 
fendant was  tried  and  acquitted  of  an  as- 
sault with  intent  to  murder  Will  Cane.  Ap- 
pellant does  not  say  that  she  proposed  to 
prove  that  either  of  the  Jurors  was  a  mon- 
ber  of  the  former  Jury,  or  what  particular 
fact  she  proposed  to  prove  We  do  not  be- 
lieve there  is  anything  In  this  matter. 

On  the  trial  appellant  proposed  to  ask  the 
Jury  the  following  question:  "Would  you  give 
the  same  credence  to  colored  witnesses  that 
you  would  to  white  witnesses  when  they  tes- 
tify with  the  same  degree  of  intelligence  and 
with  the  same  degree  of  apparent  credibility, 
and  who  have  the  same  opportunity  to  know 
the  facts?"  Several  jurors  answered  they 
would  not  To  which  counsel  for  the  state 
objected  for  the  following  reasons:  Because 
it  Is  upon  the  credibility  of  the  witnesses,  and 
not  the  subject  of  Inquiry  here — and  the 
court  sustained  said  objections.  Appellant 
does  not  show  that  any  of  the  Jurors  wh» 
answered  the  question  In  the  negative  sat 
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upon  the  Jory,  or  what  became  of  them. 
There  was  no  error  In  this. 

When  the  witness  Al  Bray  was  ou  the 
(tand,  the  state  asked  him  If,  when  appel- 
lant was  seen  with  the  pistol,  she  was  not 
about  100  yards  from  the  entrance  to  the 
place  where  the  negro  lived,  and  In  the 
pnblic  road,  and  "did  not  mn  a  wounded 
negro  with  a  big  gun  in  her  hand?"  To 
which  he  answered,  "Yes."  This  was  ob- 
jected to,  because  it  was  leading  and  prej- 
adlcial  to  appellant's  rights  before  the  Jury. 
We  understand  this  same  evidence  to  have 
been  proved  by  a  number  of  witnesses;  that 
it  was  a  conceded  fact,  testified  to  by  appel- 
lant herself.  Consequently  there  was  no 
error  In  this. 

Appellant  excepted  to  a  number  of  charges 
given  by  the  court,  and  asked  several  charges 
which  were  refused.  The  proposition  an- 
nounced by  appellant  is  to  the  effect  that  at 
the  time  she  carrlea  the  pistol  she  was  acting 
in  self-defense,  and  ought  not  to  be  con- 
victed. A  party  may  act  In  self-defense  in  a 
dtflBcoHy,  and  at  the  same  time  violate  the 
law  against  carrying  a  pistol.  It  may  be 
that  appellant  lawfully  had  the  pistol  and 
acted  In  her  self-defense  at  the  house,  and 
she  may  have  been  properly  acquitted  for 
that  offeise.  But  the  testimony  here  shows 
without  controversy  that  after  she  shot  pros- 
ecutor In  the  assault  with  intent  to  murder 
Cane,  who  was  at  her  home,  she  pursued 
him  some  80  yards  from  her  house  to  the 
public  road,  and  thence  •at  least  200  yards 
along  the  public  road,  and  off  her  premises, 
and  she  only  desisted  from  the  pursuit  when 
she  met  Brady  and  bis  wife  In  the  road, 
and  they  Interfered  and  she  stopped.  It 
occurs  to  us  that  it  would  be  a  travesty 
upon  self-defense  to  authorise  such  a  pursuit 
with  pistol  as  is  here  shown.  She  had 
already  shot  Will  Cane  at  her  house.  He 
dropped  his  pistol,  according  to  her  account, 
and  fled  from  her  premises.  She  pursued 
him  until  he  got  off  her  premises,  and  then 
still  pursued  him  some  200  yards — she  says 
500  yards;  and  according  to  the  testimony 
there  was  no  occasion  for  this  pursuit  at 
all.  It  could  not  have  been  in  self-defense. 
The  court  did  not  err  as  to  this  matter  In  the 
cmidnct  of  the  trial.  In  instructing  the  jury 
as  be  did,  and  in  refusing  the  requested  in- 
structions of  appellant  on  this  subject 

We  do  not  believe  there  was  any  error  In 
the  action  of  the  court  permitting  the  testi- 
mony In  regard  to  the  watch.  According  to 
the  evidence  the  taking  of  this  watch  by 
Addison  Daniel  was  in  conjunction  with  ap- 
pellant and  at  the  time  she  shot  Will 
Cane,  and  this  was  a  part  of  the  res  gestae 
of  tbe  shooting  of  Will  Cane,  which  evi- 
dence was  introduced  by  appellant 

We  do  not  believe  there  is  any  reversible 
error  in  the  record,  and  the  Judgment  is 
affirmed. 

BROOKS,  3.,  absent 


OWENS   T.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  20^ 

1906.) 

L  Witnesses— Gboss-Exauination. 

In  a  prosecution  for  violating  the  local- 
option  law,  the  prosecuting  witness  was  asked, 
on  cross-examination  if  he  did  not  steal  the 
whisky  and  refused  to  answer  "Yes"  or  "No." 
Thereupon  the  court  stated  to  the  witness  that 
he  bad  a  right  to  malse  any  explanation  he 
wanted  to.  Objection  was  made  to  this,  and 
witiiess  was  again  asked  the  same  question, 
which  he  answered  in  the  negative,  still  insist- 
ing that  he  wanted  to  explain,  but  in  fact  mak- 
ing no  explanation.  Held,  that  no  error  was 
committed. 

2.  Same. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  prosecuting  witness  was  asked  if 
be  heard  anything  about  tbe  whisky,  and  what 
he  heard.  Defendant  excepted  to  the  latter  por- 
tion of  the  question.  The  exception  was  sus- 
tained, and  witness  merely  answered  that  he 
beard  that  defendant  had  whisky.  Held,  that 
this  was  not  erroneous. 

3.  Sake. 

Where,  In  a  prosecution  for  violating  the- 
local  option  law,  a  witness  had  testified  that 
he  took  the  whisky  procured  from  defendant 
to  a  hall  game,  it  was  proper  to  allow  the 
state,  on  cross-examination,  to  ask  him  what  he 
did  with  tbe  whisky  and  where  he  hid  it 

4.  Same. 

In  a  prosecution  for  a  violation  of  the 
local  option  law,  a  witness  was  asked  who  told 
him  to  see  prosecuting  witness  to  find  out  what 
he  was  going  to  testify,  and  answered  that  no 
one  sent  him,  hut  he  jnst  happened  to  go  that 
way.     Held,  that  this  was  not  erroneous. 

5.  Saub— Showing  Bias  of  Witnesb. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  it  was  competent  for  the  state  to 
prove  on  cross-examination  of  a  witness  that 
he  asked  the  prosecuting  witness  what  he  swore 
In  the  grand  jury  room,  aa  showing  the  animus 
or  interest  of  witness  in   favor  of   accused. 

6.  Cbimiral    Law— Tbial— Impbopeb    Abott- 

KENT— CUBINa   OW   EBBOB. 

In  a  prosecution  for  violation  of  the  local' 
option  law,  prosecuting  attorney,  in  argument, 
stated  that  if  defendant  was  turned  loose  they 
might  just  as  well  tear  down  the  courthouses 
and  jails  and  burn  the  law  books,  as  it  would 
license  any  man  to  go  out  and  violate  the 
penal  laws  of  the  state.  Other  statements  were 
to  the  effect  that,  if  the  jury  acquitted  defend- 
ant, the^  would  arm  him  with  a  bottle  of 
whisky  m  one  band  and  a  verdict  of  "not 
guilty  in  tbe  other,  and  license  him  to  go  out 
and  sell  whisky  to  the  negroes,  and  that,  if 
the  Jury  allowed  such  guilty  men  as  defendant 
to  be  turned  loose,  they  might  Just  as  well  do 
away  with  the  local  option  law.  In  response  to 
argument  by  defendant's 'counsel  Uiat  the  sale 
relied  on  by  the  state  was  the  only  sale  they 
could  find  with'  which  defendant  was  charged, 
the  prosecuting  attorney  stated  that  be  had  not 
been  allowed  to  inquire  into  any  other  sale  of 
whisky  made  by  defendant,  and  that  the  de- 
fendant's counsel  knew  that  to  be  a  fact  After 
the  statements  quoted,  the  prosecuting  attorney 
was  reprimanded,  and  the  jury  instructed  to 
disregard  the  argument.  Held,  that  this  ac- 
tion of  the  court  cured  any  error  resulting  from 
the  use  of  the  improper  argument 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  1G93.] 

7.  iRTOXICATINa     LiQITOBa— IlXXOAI.     BaXe— 

Evidence— SuFFiciENOT. 

In  a  prosecution  for  violating  the  looaF 
option  law,  evidence  held  sufficient  to  support 
a  conviction. 
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Appeal  from  Panola  County  Court;  J.  O. 
Woolwortb,  Judge. 

BUI  Owena  was  convicted  of  violating  tbe 
local  option-  law,  and  appeals.    Afilrmed. 

A.  O.  Brooke,  S.  W.  Johnson,  B.  W.  Baker, 
and  Jobnson  &  Edwards,  for  appellant 
Howard  Martin,  Asst  Attj.  Oen.,  for  tbe 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
punisbnient  assessed  at  a  fine  of  $50,  and  30 
days'  confinement  In  the  county  Jail;  hence 
this  appeal. 

On  the  trial,  when  prosecuting,  Will  Aller- 
son  was  on  the  stand.  On  cross-examination 
appellant  asked  him  if  he  did  not  steal  tbe 
Jug  of  whisky  from  tbe  horn  of  Bill  Owens' 
saddle;  and  AUerson  refused  to  answer 
"Yes"  or  "No."  The  court  of  its  own  motion 
stated  to  prosecuting  witness,  in  the  presence 
and  hearing  of  tbe  Jury,  that  he  had  a  right 
to  make  any  explanation  he  wanted  to. 
This  was  objected  to  on  tbe  ground  that  it 
Tvas  not  the  province  of  the  court  to  inter- 
fere and  was  highly  prejudicial  to  the  de- 
fendant The  court  approves  this  by  stating 
that  while  Will  Ailerson  was  being  cross-ex- 
amined, counsel  asked  him  if  be  did  not  steal 
tbe  whisky  from  tbe  horn  of  Bill  Owens' 
saddle;  and  witness  was  admonished  to  say 
"Yes"  or  "No,"  and  said  "No,"  and  wanted 
to  explain  tbe  matter,  and  tbe  county  at- 
torney Insisted  that  he  had  a  right  to  make 
nn  explanation.  The  witness  did  not  make 
said  explanation.  The  question  was  again 
asked,  and  witness  again  wanted  to  explain 
to  the  court — said  he  had  a  right  to  explain. 
He  made  no  explanation,  and  the  same  was 
not  answered.    In  this  there  was  no  error. 

While  this  same  witness  was  on  tbe  stand, 
tbe  following  question  was  propounded  to 
him  by  the  county  attorney:  "Did  you  hear 
anything  about  tbe  whisky,  and  what  did  you 
hear?"  To  which  he  answered,  "Yes,  sir;  1 
heard  he  bad  whisky."  Defendant  excepted 
to  this.  The  court  explains  this  by  stating 
that  there  was  no  exception  to  the  question, 
"Did  you  hear  anything  about  the  whisky?" 
Exception  was  made  by  defendant's  counsel 
to  the  other  part  of  tbe  question,  "What  did 
yon  hear?"  which  was  sustained  by  the 
court  and  the  witness  was  not  permitted  to 
answer.    No  error  Is  shown  in  this. 

The  next  bill  shows  that  this  same  witness 
answered,  "Did  you  hear  where  defendant 
was?"  He  answered,  "Yes,  sir."  He  was 
then,  according  to  tiie  court's  explanation, 
asked,  "Wbat  did  you  hear?"  This  was  ex- 
cepted to  and  sustained  by  tbe  court  There 
was  no  error  in  this. 

When  the  witness  Mack  Bowers,  who  testi- 
fied on  behalf  of  appellant  was  on  the  stand, 
be  was  permitted  to  answer  tbe  following 
question,  propounded  to  him  by  the  state  on 


cross-examination:  "What  did  you  do  with 
the  whisky,  and  where  did  you  hide  it?"  To 
which  he  answered,  "I  hid  it  In  a  tree  top." 
Defendant  excepted  to  this.  The  court  ex- 
plains this  by  stating  that  the  witness,  over 
tbe  objection  of  tbe  county  attorney,  stated 
that  he  (witness)  carried  the  whisky  with 
blm  to  the  ball  game,  and  the  state  was 
then  permitted  to  show  on  cross-examination 
what  he  did  with  tbe  whisky.  It  occurs  to 
us  that  this  was  legitimate  cross-examina- 
tion. 

In  bills  Noe.  10  and  11  it  is  shown  that  the 
witness  replied  in  the  negative  to  questions, 
and  there  was  consequently  no  injury  to  ap- 
pellant 

In  bill  No.  12  witness  Gabriel  Jennings 
was  asked:  "Who  told  you  to  go  over  tha« 
and  see  Will  Ailerson,  and  find  out  wbat  he 
was  going  to  swear  In  this  case?"  Witness 
answered:  "No  one  sent  me.  I  Just  happen- 
ed to  come  that  way."  This  constitutes  no 
error. 

We  believe  it  was  competent  to  prove 
on  tbe  cross-examination  of  tbe  witness  Sam 
Johnson  that  he  asked  Will  Ailerson  wbat  he 
swore  In  tbe  grand  Jury  room,  and  be  an- 
swered, "Yes,  sir,"  as  this  showed  the  ani- 
mus or  interest  of  the  witness  in  favor  of  ap- 
pellant It  is  not  shown  that  any  teetlm<Hiy 
was  given  on  this  subject  further  than  was 
stated. 

Appellant  reserved  a  number  of  bills  of 
exception  to  the  remarks  of  the  county  at- 
torney In  his  argument  before  the  Jury.  The 
first  bill  shows  that  the  county  attorney  In 
his  closing  argument  used  this  language: 
"That  if  the  defendant  in  this  case  was 
turned  loose  by  the  Jury,  they  had  Just  as 
well  tear  down  tbe  courthouses  and  Jails 
and  bum  all  the  law  books,  as  it  would  li- 
cense any  man  to  go  out  and  violate  the  pe- 
nal laws  of  tbe  state  of  Texas."  This  was 
excepted  to  on  tbe  ground  that  tbe  language 
was  inflammatory,  and  prejudicial  to  the 
rights  of  the  defendant  Tbe  court  explains 
this  by  stating  that  at  the  time  tbe  county 
attorney  made  the  remark  the  court  asked 
the  county  attorney  to  refrain  from  making 
such  statements,  and  instructed  tbe  Jury  to 
disregard  the  statement  made  by  the  county 
attorney.  And  again  he  used  the  following 
language:  "If  tbe  Jury  acquitted  defendant 
In  this  cause,  they  would  arm  him  with  a 
bottle  of  whisky  in  one  hand  and  a  verdict 
of  'not  guilty'  in  the  other,  and  license  him 
and  any  other  white  boy  in  Panola  county 
to  go  out  and  sell  whisky  to  tbe  negroes.'t 
This  was  excepted  to.  The  court  Instructed 
the  Jury  not  to  consider  said  language.  The 
county  attorney  then  remarked:  "When  you 
get  close  in  after  them,  they  begin  to  'sqneai 
and  squirm.'  "  This  language  was  excepted 
to  by  appellant  The  court  approved  this 
bill  with  tbe  explanation:  "When  the  county 
attorney  made  the  statement  therein  alleged, 
the  court  reprimanded  the  county  attorney 
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for  making  same,  and  Inatrncted  the  Jury 
then  and  there  to  disregard  the  aame." 

This  portion  of  the  argument  was  also  ob- 
jected to:  "If  the  jury  allowed  anch  gnllty 
men  as  the  defendant  to  be  turned  loose,  thejr 
might  JoBt  aa  well  do  away  with  the  local 
option  law  in  Panola  coonty."  And  further, 
"He  wasn't  allowed  to  Inquire  Into  any  other 
sale  of  whisky  made  by  the  defendant  on 
that  day,  and  that  defendant's  counsel  knew 
that  to  be  a  fact"  This  language  was  ex- 
cepted to.  The  court  approved  this  with  the 
explanation  that  when  the  county  attorney 
made  the  statement  he  reprimanded  him  and 
Instructed  the  Jury  to  disregard  the  same. 
Defendant's  counsel,  Mr.  Brooke,  In  his 
argument  had  made  the  statement  that  this 
was  the  only  sale  they  could  find  with  which 
defendant  was  charged.  Borne  of  the  state- 
menta  indulged  in  by  the  county  attorney 
were  not  authorized  by  anything  In  the  record, 
but  It  eeemn  that  In  the  use  of  such  expres- 
sions he  was  promptly  reprimanded  by  the 
court  and  the  jury  instructed  to  disregard  the 
same.  Under  the  circumstances  we  believe 
that  this  action  of  the  court  cured  any  error 
that  could  hare  been  committed  In  the  use 
of  the  language  imputed  to  the  county  at- 
torney. We  do  not  understand  that  any 
written  charge  was  asked  by  appellant  on 
the  subject,  and  the  court  under  the  circum- 
stances did  all  that  he  was  required  to  do 
in  reprimanding  counsel  and  Instructing  the 
Jury  to  disregard  the  argument. 

Appellant  insists  that  this  case  should  be 
reversed  because  the  evidence  is  not  suffl- 
doit  to  sustain  the  conviction;  that  the  state's 
witness,  "Will  Allerson  (on  whom  the  prosecu- 
tion relies),  is  contradicted  by  other  witness- 
es, and  in  some  respects  contradicts  himself, 
and  that  he  Is  shown  not  to  have  had  a  good 
r^utation  for  truth.  As  to  this,  his  credibil- 
ity was  a  question  purely  for  the  Jury.  They 
seem  to  have  believed  him  notwithstanding 
the  attack  made  on  him  by  appellant,  and  his 
testimony  shows  a  sale  of  liquor  by  appellant 
to  him  on  the  occasion  Inquired  about  It 
would  make  no  difference  whether  this  was 
Mack  Bowers'  whisky  or  appellant's  whisky. 
If  appellant  sold  prosecutor  the  whisky  be 
would  be  guilty,  if  It  was  Mack  Bowers' 
whisky  and  not  his  ovni.  He  and  Mack  Bow- 
ers were  the  only  two  white  boys  at  the  ball 
game — appear  to  have  been  coorpanlons 
there.  According  to  Mack  Bowers'  testi- 
mony, he  (Bowers)  had  a  Jug  of  whisky  there, 
and  It  was  removed  from  witness'  saddle  to 
sibilant's  saddle  some  time  during  the  even- 
ing. The  Jug  of  whisky  seemed  to  have  been 
used  together.  Evidently  they  had  more 
wlilsky  than  they  required  for  their  oyra  use. 
It  must  have  been  brought  there  for  the  pur- 
pose, as  made  manifest  by  the  testimony  of 
Allerson,  when  he  states  that  he  bought  a 
half  pint  of  whisky  from  appellant  out  of 
this  Jug.  As  stated,  the  credibility  of  the 
state's  witness  was  a  matter  for  the  jury. 
They  believed  bis  evidence.  We  do  not  feel 
96  S.W.— 3 


authorized  to  OTertom  the  verdict  of  the 
Jury. 
The  judgment  la  affirmed. 

BROOKS,  J„  absent 


QUINN  V.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    June  20, 
1906.) 

1.  Wbapors— GASBTiNa    Pistol— Defenses— 

INSTBUCTIORS. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  In  which  defendant  claimed  that  be 
had  traded  for  the  pistol  and  on  the  way  home 
with  it  stopped  at  the  house  of  prosecuting  wit- 
ness to  obtain  from  him  an  explanation  of  an 
Insult  which  it  was  alleged  witness  had  pre- 
viously offered  to  the  wife  of  defendant,  a  re- 
quested Instruction  that  defendant  had  a  right 
to  stop  at  prosecutor's  house  and  ask  an  ex- 
planation, and,  if  attacked,  to  defend  himself 
with  the  pistol,  should  have  been  given. 

2.  Sauk. 

Where,  in  a  prosecution  for  unlawfully  car- 
rying a  pistol,  defendant  claimed  that  he  traded 
for  the  pistol,  and  in  carrying  it  home  stopped 
at  the  house  of  prosecuting  witness  to  demand 
from  him  an  explanation  of  an  Insult  which 
defendant  claimed  prosecutor  had  previously 
offered  to  defendant's  wife,  the  fact  that  de- 
fendant's wife  had  never  been  Insulted  did  not 
destroy  the  defense,  If,  as  a  matter  of  fact, 
she  told  defendant  that  she  had  and  he  be- 
lieved it 

Appeal  from  Kaufman  County  Court;  H. 
M.  Cosnahan,  Judge. 

J.  H.  Qulnn  was  convicted  of  unlawfully 
carrying   a   pistol,    and   appeals.    Reversed. 

J.  E.  Yantls,  Asst  Atty.  (Sea,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  unlawfully  carrying  a  pistol  on  and  about 
his  person.  It  is  not  controverted  that  he 
carried  the  pistol.  His  defense  was  that  he 
had  exchanged  a  gun  for  said  pistol,  and  had 
procured  the  pistol  from  the  party  with  whom 
he  swapped,  and  was  then  carrying  it  home; 
and  on  the  way  stopped  at  the  house  of 
prosecutor,  which  was  directly  on  the  road, 
and  accosted  him  with  regard  to  an  insult 
which  he  claimed  was  committed  by  the  pros- 
ecutor toward  his  wife  a  day  or  two  previous, 
and  which  he  had  heard  the  night  before. 

The  court  Instructed  the  Jury :  "If  defend- 
ant had  a  right  to  exchange  his  rifle  for  a 
pistol  aud  carry  the  pistol  home,  and  If  on 
the  occasion  in  question  be  was  carrying  the 
same  home  by  the  house  of  Nicholson,  and 
stopped  and  called  Nicholson  out  for  the  pur- 
pose of  obtaining  an  explanation  from  him 
of  Insulting  conduct  which  he  alleged  Nichol- 
son had  been  guilty  of  towards  his  (defend- 
ant's) wife,  and  had  no  Intention  of  attack- 
ing or  intimidating  said  Nicholson,  you  will 
find  the  defendant  not  guilty.  But  if  you 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  stopped  at  the  house 
of  Nicholson  intending  to  attack  or  intimidate 
him,  you  will  find  him  guilty,  even  though 
you  may    believe  Nicholson  bad  Insulted  his 
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wife  or  not  Or  if  yon  believe  from  tbe  evi- 
dence beyond  a  reasonable  doubt  tbat  Nichol- 
son never  Insulted  tbe  wife  of  defendant, 
you  will  convict  defendant  and  assess  bis 
punishment  at  a  fine,"  eta  That  portion  of 
said  charge  Is  objected  to  which  Instructed 
the  Jury  that  if  appellant  stopped  at  Nichol- 
son's, Intending  to  attack  or  Intimidate  him 
on  account  of  the  Insult  towards  his  wife, 
to  find  him  guilty,  and  In  not  giving  the 
charge  requested  by  appellant,  to  the  effect 
that  appellant  had  a  rlgbt  to  stop  by  Nichol- 
son's to  ask  an  explanation,  and  to  defend 
himself  with  a  pistol,  if  attacked.  We  think 
tbat  this  charge  should  have  been  given,  as 
that  was  the  defense  claimed  by  appellant 

Moreover,  we  believe  that  tbe  court  was  in 
error  In  Instmcting  the  Jury  to  find  appellant 
guilty,  if  they  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  Nicholson 
never  Insulted  the  wife  of  defendant  We 
do  not  believe  appellant's  guilt  depended  on 
this  fact  Notwithstanding  bis  wife  may  not 
have  been  Insulted  by  Nicholson,  if  she  told 
appellant  so  and  he  reasonably  believed  it 
he  had  a  right  to  accost  prosecutor  and  de- 
mand an  explanation. 

For  the  errors  discussed,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent 


ANDERSON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  20, 

1.  CanriNAi,  Law  —  Appeal  —  Stateuekt  OF 
Facts— Filing  Time— Docket  Entbibs. 

An  order  entered  on  the  docket  allowing 
20  days  after  the  adjournment  of  the  term  in 
which  to  file  a  statement  of  facts  is  sufBcient, 
without  its  being  carried  forward  into  the 
minutes  of  the  court. 

2.  Same— Failube  to  File— Diliobncb. 

The  term  at  which  accused  was  convicted 
adjourned  on  November  2Tth  and  on  November 
2r)th,  an  order  was  entered  granting  accused 
20  days  after  term  within  which  to  file  a  state- 
ment of  facta.  A  statement,  containing  only 
8  pages,  was  filed  January  4th,  and  the  only 
diligence  shown  was  that  appellant's  attorney 
prepared  and  pre!<ented  the  statement  of  facts  to 
the  district  attorney,  who  approved  the  same, 
when  the  attorney  Intended  to  go  to  another 
town,  where  the  judge  resided,  to  obtain  his 
allowance  thereof  on  December  14th,  when  he 
ascertained  tbat  the  judge  had  gone  some  40 
or  50  miles  away  on  a  hunting  excursion  "in 
the  wood.s,"  and  was  unable  to  ascertain  his 
whereabouts  until  after  the  expiration  of  the 
20  days,  and  that  he  obtained  the  allowance  of 
the  statement  immediately  after  the  judge's 
return  on  Januai7  1st.  Beld  that  In  tbe  ab- 
sence of  a  showing  when  the  statement  was 
approved  by  the  district  attorney  or  when  the 
judge  left  on  his  excursion,  the  showing  of 
diligence  was  InsufBcienL 

3.  Same— Review— Questions  Pbesertbd. 

Without  a  statement  of  fact,  the  denial 
of  accnsed's  application  for  a  continuance  and 
objections  to  the  court's  charge  cannot  be  re- 
viewed. 

Appeal    from    District    Court     Bandera 
County;  B.  H.  Bnmey,  Judge. 


Pat  Anderson  waa  convicted  of  hog  theft 
and  be  appeals.  On  motion  to  strike  tbe 
statement  of  facts.  Granted.  Judgment  af- 
firmed. 

Jno.  R.  Storms,  for  appellant  J.  B.  Xan- 
tis,  Asst  Atty.  Oen.,  for  tbe  Stata 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  theft  of  hogs. 

Tbe  Assistant  Attorney  Oenoral  moves  to 
strike  out  tbe  statement  of  facts  because  not 
filed  within  time.  This  Is  met  by  affidavit 
as  to  diligence,  and  certificate  of  the  clerk 
tbat  the  proper  order  was  entered  upon  the 
docket  allowing  20  days  after  tbe  adjourn- 
ment of  tbe  term  In  which  to  file  said  state- 
ment of  facts.  The  entry  upon  the  docket  Is 
sufficient  under  tbe  present  law,  without 
being  carried  forward  Into  tbe  minutes  of 
the  court  In  regard  to  the  diligence  nsed 
we  find  that  the  court  adjourned  on  No- 
vember 27tb.  The  order  allowing  the  20 
days  was  entered  on  November  25th.  Tbe 
statement  of  facts  found  in  the  record  con- 
tains 8  pages,  and  was  filed  on  January  4th, 
after  the  adjournment  on  November  27th. 
The  affidavits  show  that  tbe  attorney  for 
appellant  prepared  a  statement  of  facts,  pre- 
sented it  to  the  district  attorney  for  his 
approval,  and  that  It  was  approved  by  him, 
but  does  not  state  the  date  when  the  agree- 
ment was  reached  and  the  approval  had. 
It  Is  further  shown  In  the  affidavit  tbat  tbe 
attorney  for  appellant  Intended  to  go  to  Kerr- 
ville,  tbe  residence  of  the  district  Judge, 
oa  December  14tb,  the  seventeenth  day  after 
the  term  adjourned;  that  he  'phoned  to  Kerr- 
vllle  to  ascertain  bis  whereabouts,  and 
received  information  tbat  the  district  Judge 
bad  gone  on  a  bunting  excursion,  and  per- 
haps was  40  or  60  miles  away  from  the 
town  of  Kerrville  "in  the  woods";  that  be 
was  unable  by  this  communication  to  ascer- 
tain tbe  whereabouts  of  tbe  Judge,  further 
than  as  stated,  and  tbat  he  did  not  locate 
the  whereabouts  of  the  Judge  before  tbe  ex- 
piration of  the  20  days;  tbat  as  soon  as  tbe 
district  Judge  returned,  some  time  about  Jan- 
nary  1st  he  Immediately  went  to  tbe  town 
of  Kerrville  and  presented  a  statement  of 
facta;  and  that  it  was  approved  and  on 
January  4tb  filed  In  tbe  proper  court  This 
is  the  substance  of  tbe  dilig^ice.  We  are  of 
opinion  tbat  tbls  is  not  sufficient  It  lb 
not  shown  or  attempted  to  be  shown  at 
what  time  the  district  Judge  left  Kerrville 
on  his  bunting  excursion;  nor  Is  It  shown  at 
what  time  the  agreement  was  reached  be- 
tween the  district  attorney  and  appellant's 
counsel  as  to  the  statement  of  facts.  If  tbe 
statement  of  facts  had  been  agreed  upon 
shortly  after  the  adjournment  of  the  court 
It  was  not  diligence  to  seek  tbe  district  Judge 
or  endeavor  to  locate  bim  on  December  14tb 
— over  16  days  of  the  time  had  then  elapsed. 
If  the  agreed  statement  of  facta  had  been 
approved  the  day  after  the  term  adjourned, 
there  was  ample  time  to  have  found  the 


Digitized  by  VjOOQIC 


Tex.) 


WALKER  ▼.  STATE. 


85 


district  Judge  and  had  the  statement  of  facts 
approved,  and  this  whether  he  had  gone  on 
his  hunting  excursion  or  not  This  affidavit 
Is  too  general,  and  does  not  show  that  suffi- 
cient dillg«ice  was  used.  Therefore,  we  are 
of  opinion  that  the  motion  to  strike  out  the 
statement  of  facts  Is  well  taken. 

It  Is  unnecessary,  In  the  absence  of  the 
statement  of  facts,  to  discuss  the  questions 
presented  for  revision.  Without  the  state- 
ment of  facts  we  cannot  review  intelligently 
the  application  for  continuance;  and  viewed 
from  the  standpoint  of  the  motion  for  new 
trial  the  testimony  may  have  been  of  such 
a  character  as  to  have  shown  that  the  court 
was  right  in  refusing  It  The  same  may  be 
said  with  reference  to  the  criticism  of  the 
court's  charge. 

As  presented  by  this  record,  we  find  no 
reversible  error,  and  the  Judgment  Is  affirmed. 

BBOOKS,  J.,  absent 


JORDAN  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  2Q, 
1906.) 

Criuinai.  Law— Evidence — Otiieb  Offenses. 
In  a  prosecution  for  burglary,  evidence 
that  about  a  month  after  the  alleged  crime, 
witness  went  to  the  scene,  of  anotber  barglary> 
tracked  the  supposed  peri)etrator  thereof  with 
bloodhounds  to  a  certain  place,  and  there  arrest- 
ed defendant  was  not  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  822-835.] 

Appeal  from  District  Court  Hunt  County; 
R.  L.  Porter,  Judge. 

Eobert  Jordan  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

J.  E.  Xantis,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appeliant  was  convicted 
of  burglary,  and  his  punistuuent  assessed  at 
two  years'  confinement  In  the  penitentiary, 
and  prosecutes  this  appeal. 

The  case  against  appellant  was  for  the 
burglary  of  a  house.  The  evidence  against 
him,  aside  from  his  confession,  was  of  a  cir- 
cumstantial character;  that  is,  that  he  was 
found  in  possession  of  a  watch  some  time 
after  the  allied  burglary,  being  the  principal 
testimony  against  him.  While  the  witness 
Amos  Eldrldge  was  testifying  in  behalf 
of  the  state,  he  was  permitted  to  testify  that 
on  January  8th,  some  month  or  so  after  the 
alleged  burglary,  he  arrested  Robert  Jordan, 
on  information  received  over  the  phone  from 
a  man  by  the  name  of  Morris  that  some  one 
had  broken  into  the  house  of  Jim  Wrinkles; 
that  he  went  into  the  neighborhood  of  where 
the  crime  was  said  to  have  been  committed. 
and  with  his  bloodhounds  trailed  along  the 
public  road  to  a  schoolhouse,  where  he  ar- 
rested appellant  Another  bill  of  exceptions 
In  this  ctxinectlon  shows  that  he  arrested 
appellant  for  breaking  Into  the  house  of  Jim 
Wrinkles  and  stealing  a  pisttd.    This  was 


objected  to  because  Irrelevant  Immaterial, 
and  prejudicial  to  the  rights  of  the  defendant 
as  he  was  being  tried  for  the  offense  of  bur- 
glary coemnltted  at  Elvin  Jones'  three  or  four 
months  before  the  arrest  for  the  burglary  of 
Jim  Wrinkles'  house.  We  do  not  believe  this 
testimony  was  admissible.  It  has  often 
been  held  by  this  court  that  testimony  as  to 
other  offenses  is  not  admissible  unless  the 
same  would  tend  to  show  the  intent  of  the 
party  alleged  to  have  committed  the  offense, 
or  a  part  of  the  res  gestae,  etc.  Here  the  de- 
tails of  this  last-mentioned  offense — ^the  bur- 
glary of  Wrinkles'  house,  together  with  the 
pursuit  of  appellant  with  bloodhounds  and 
running  him  down  and  making  his  arrest 
— were  Introduced.  The  details  of  this  latter 
offense  could  have  no  possible  bearing  on  ap- 
pellant's criminality  In  the  former  offense, 
but  would  greatly  serve  to  excite  the  prejudice 
of  the  Jury  against  appellant  We  do  not  de- 
lieve  the  testimony,  as  shown  In  either  ap- 
pellant's first  or  second  bill  of  exceptions, 
was  admissible  against  him.  The  testimony 
In  the  second  bill  was  not  only  of  another 
offense,  but  It  was  hearsay  as  to  that  offense. 
For  the  admission  of  this  character  of 
testimony,  the  Judgment  Is  reversed  and  the 
cause  remanded. 

BROOKS,  J.,  absent 


WALKER  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  June  20, 
1006.) 

Cbihinal  Law— Identification  of  Guiltt 
Pebson — Sufficiency  of  Evidence. 

Testimony  of  one  robbed  in  the  dark  that 
judging  from  the  man's  size  and  voice,  he  was 
of  the  opinion  that  defendant  was  the  guilty 
party,  Is  insufficient  to  sustain  a  conviction; 
he  having  Imown  defendant  only  a  few  hours 
before  the  robbery,  his  testimony  being  that 
there  was  nothing  unusual  about  defendant's 
size,  shape,  or  voice,  and  that  his  identification 
of  him  was  based  on  suspicion,  because,  as 
he  said,  if  there  had  been  any  danger  of  robbery 
in  the  place,  defendant  would  have  told  him. 

Appeal  from  District  Court  Grayson  Coun- 
ty;   B.  L.  Jones,  Judge. 

Richard  Walker  appeals  from  a  conviction. 
Reversed  and  remanded. 

J.  E.  Xantis,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  robbery,  the  punishment  being  fixed 
at  five  years  in  the  penitentiary. 

It  is  perhaps  unnecessary  to  notice  any 
other  question  suggested,  except  the  suf- 
ficiency of  the  evidence.  The  alleged  In- 
jured party,  Pratt  testified  that  he,  in  com- 
pany with  the  defendant  and  others,  drank 
and  gambled  until  7  or  8  o'clock  in  the 
evening,  when  he  and  defendant  went  to  a 
house  in  Denlson,  where  there  were  two 
women;  that  appellant  and  one  of  the  wo- 
men left  the  house,  and  witness  stayed  at 
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the  house  with  tbe  other  woman.  About 
Ave  minutes  after  defendant  left  the  woman 
remaining  with  witness  put  out  the  light, 
and  they  began  undressing  for  the  purpose 
of  going  to  bed.  About  that  time  some  one 
came  In  the  house  and  demanded  of  witness 
hla  money,  threatening  him  with  death  if 
he  refused.  Witness  says  that  he  was  great- 
ly frightened,  and  gave  the  party  $3.50.  It 
was  at  night  and  dark.  The  Identity  of 
the  assaulting  party  is  the  main  question. 
In  regard  to  this  matter,  witness  testified: 
Judging  from  the  man's  size  and  voice,  it 
was  the  opinion  of  witness  defendant  took 
the  money.  They  were  strangers  up  to  a 
few  hours  before  this  transaction  occurred. 
He  says  it  was  so  dark  In  the  room  during 
the  time  the  assaulting  party  was  in  there 
tliat  he  (witness)  was  unable  to  distinguish 
further  than  that  he  was  the  man.  Judging 
friMn  bis  size  and  voice.  It  was  his  opinion 
that  defendant  was  the  man  who  got  his 
money.  He  said  there  was  nothing  unusual 
as  to  defendant's  size  or  shape,  about  as 
any  other  man,  and  nothing  peculiar  about 
his  voice  by  which  be  could  distinguish  it 
from  the  voice  of  any  one  else.  He  says  it 
was  Just  an  ordinary  voice,  and  that  he  was 
swearing  to  this  on  suspicion;  and  the  reason 
be  assigns  for  this  suspicion  Is  that,  if  there 
had  been  any  danger,  defendant  would  l^ve 
told  him  (witness)  of  that  danger.  This  is 
the  substance  of  the  testimony.  We  do  not 
believe  that  the  identification  under  the  testi- 
mony here  is  sufficiently  made  out  to  author- 
ize a  conviction.  Ency.  of  Ev.  vol.  4,  p.  924, 
and  authorities  there  cited.  It  does  not  ex- 
clude with  that  certainty  required  by  law 
every  reasonable  hypothesis  except  the  guilt 
of  the  accused. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

BROOKS,  J.,  absent 


HAZLETT  V.  STATa 

(C!ourt  of  Criminal  Appeals  of  Texas.    June  20, 
1906.) 

1.  CBiiaMAL   Law— EviDENC*— Sxlf-Skeving 
Acts. 

In  a  prosecution  for  theft  of  a  steer  whidi 
wag  Icilled  by  defendant,  where  the  defendant 
claimed  that  the  steer  liilled  belonged  to  his 
father-in-law,  who  had  given  his  consent  to 
the  killing,  and  the  state  proved  that  when  the 
head  of  the  animal  was  pointed  out  to  the 
sheriff  the  ears  had  been  cut  off,  testimony 
of  the  defendant's  father-in-law  that  he  had 
found  the  ears  in  the  defendant's  lot,  where  the 
animal  was  killed,  in  defendant's  absence,  and 
that  they  had  his  mark  on  them,  was  not  ob- 
jectionable as  a  self-serving  act  of  the  de- 
fendant. 

2.  LABCEKT— INSTBUCTIONS. 

In  a  prosecution  for  theft  of  a  steer,  where 
it  was  shown  that  the  animal  t>eIonging  to  the 
prosecutor  and  one  which  belonged  to  the  de- 
fendant's father-in-law  were  very  much  alike, 
and  defendant  claimed  that  he  had  taken  the  one 
belonging   to   bis   father-in-law   with   his  con- 


sent, a  charge  shonid  have  l>een  given  on  the 

law  applicable  to  mistake. 

3.  CJannNAL  Ijaw— TriaI/— iHBTBtJonoHS— As- 

BUKPTIONS  OK  PaCT. 

In  a  prosecution  for  theft  of  a  steer,  where 
it  was  shown  that  the  animal  owned  by  pros- 
ecutor and  the  one  owned  by  defendant's  father- 
in-law  were  very  mnch  alike,  and  defendant 
claimed  that  he  had  taken  the  one  owned  by 
his  father-in-law  with  his  consent,  a  cliarge 
that  if  the  defendant  took  the  animal  In  such 
a  manner  as  to  constitute  theft,  and  that  the 
consent  of  his  father-in-law  was  used  as  a 
pretext,  and  that  he  took  it  with  the  fraudulent 
intent  to  deprive  the  owner  of  its  value,  and 
appropriate  it  to  his  own  nse.  the  consent  of 
the  father-in-law  did  not  justify  the  defendant, 
was  erroneous  as  an  assumption  of  fact  by 
the  court. 

Appeal  from  District  Court,  Llano  County; 
Clarence  Martin,  Judge. 

Lon  Hazlett  was  convicted  of  theft,  and 
appeals.    Reversed  and  remanded. 

Flack  &  Dalrymple,  for  appellant  3.  E. 
TanUs,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  the  theft  of  a  steer,  alleged  to  belong 
to  Ike  Phillips, 

A  brief  summary  of  the  facts  will  show 
that  Phillips  placed  about  14  bead  of  two- 
year-old  steers  In  the  pasture  of  S.  B.  Moss, 
the  father-in-law  of  appellant  Appellant 
lived  in  the  Moss  pasture.  The  testimony  is 
not  clear  as  to  when  Phillips  should  have 
gotten  his  steers  out  of  the  pasture,  oc 
whether  he  got  them  all.  His  claim  Is  that 
be  got  all  of  them  but  one,  a  red,  unbranded 
steer.  He  made  two  sales  of  these  steers- 
one  to  Hudson  and  Strlbling,  and  the  other 
to  Gray.  His  contention  being  that  these 
sales  included  all  of  the  steers  placed  in 
Moss'  pasture,  except  a  red,  unbranded  one. 
The  evidence  leaves  it  ndcertaln  as  to  wheth- 
er Phillips'  steer  was  marked.  Phillips 
states  that  he  saw  this  steer  about  the  last 
of  June,  1905,  when  he  sent  It  back  by  some 
hands  to  Moss'  pasture  from  the  stock  pens 
in  Llano.  He  made  bis  sale  to  Gray  the  last 
of  July,  or  the  Ist  of  August  1905 ;  and  that 
be  looked  for  the  steer  several  times  after  he 
made  the  sale  to  Gray  but  never  found  it 
The  state's  contention  further  is  that  this 
steer  remained  in  the  Moss  pasture  until  the 
9tb  of  October,  1905,  when  It  was  killed  by 
defendant  Appellant's  side  of  the  case  is 
that  he  killed  a  red,  unbranded  steer,  that 
it  was  not  Phillips',  but  belonged  to  his  fatb- 
er-in-law,  S.  B.  Moss.  The  testimony  makes 
it  practically  certain  that  Moss  owned  such 
a  steer,  as  shown  by  the  evidence  of  S.  B. 
Moss,  Jeff  Moss,  Holmes,  and  Carl  Moss,  and 
defendant  as  well  as  by  Ira  Hazlett  The 
steer  owned  by  Moss  had  been  running  in 
Moss'  pasture  since  a  calf,  and  appellant 
proved  by  himself  and  Moss  that  be  had  the 
right  and  authority  from  Moss  to  kill  the 
steer.  It  was  also  proved  by  appellant  that 
be  and  Ive  Hazlett  marked  the  steer  he  killed 
in  the  mark  of  his  father-in-law,  Moss,  some 
time  prior  to  its  being  killed.    Appellant  kill- 
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•d  the  animal  In  the  evening,  and  was  assist- 
ed by  Mb  brother-in-law,  Jeff  Mobs.  The  sher- 
iff came  out  later  on,  after  Jeff  Moss  had 
gone  away,  with  one  quarter  of  the  beef,  and 
found  the  other  three  quarters  of  It  at  appel- 
Iant'8  house,  and  the  hide  stretched  upon  the 
fences  There  was  a  conversation  between 
appellant  and  the  sheriff  at  the  time,  in 
which  appellant  stated  to  the  officer  that  he 
had  a  right  to  kill  the  animal,  which  was 
testified  by  the  sheriff  as  well  as  by  appel- 
lant, appellant  going  more  Into  the  partlca- 
lars  of  the  statement  than  did  the  sheriff, 
the  substance  of  which  was  that  he  inform- 
ed the  sheriff  that  the  animal  belonged  to 
Moss,  and  Moss  had  authorized  him  to  kill  it. 
Exception  was  reserved  to  the  charge  of  the 
court,  because  this  explanation  was  not  sub- 
mitted to  the  Jury.  Upon  another  trial  this 
should  be  done. 

The  head  of  the  animal  was  pointed  out, 
to  the  sheriff,  and  upon  inspection,  the  ears 
bad  been  cut  off,  which  the  state  used  as  a 
pregnant  circumstance  of  guilt  Appellant 
made  the  statement  at  the  time  to  the  sheriff 
and  his  po8s6  that  the  children  had  been  cut- 
ting at  the  ears  with  dull  knives,  or  some- 
thing to  that  effect,  and  for  that  reason  he 
bad  cut  the  ears  from  the  head  and  given 
them  to  the  children.  They  looked  about  the 
lot  where  the  animal  was  killed,  and  failed 
to  find  the  ears.  The  next  morning,  in  the 
absence  of  defendant,  who  had  gone  away  to 
work,  bis  father-in-law,  Moss,  came  to  appel- 
lant's place,  and,  in  the  lot  where  the  animal 
was  killed,  found  a  couple  of  ears  suiting  the 
description  of  the  ears,  color,  etc.,  of  the  ani- 
mal killed,  which  he  secured  and  took  away 
with  him.  Moss  was  introduced  as  a  wit- 
ness, and  It  was  proposed  to  prove  the  fact 
that  he  had  found  these  ears  In  appellant's 
lot,  where  the  animal  was  killed,  and  that 
they  bad  his  mark  on  them,  which  was  the 
mark  appellant  and  Ive  Hazlett  testified  they 
had  placed  on  Moss'  animal.  The  court  re- 
jected this  on  exception  by  the  state,  on  the 
ground  that  it  was  a  self-serving  act  of  ap- 
pellant We  do  not  appreciate  the  force  of 
this.  Api)ellant  was  not  there  when  the  ears 
were  found,  and  it  is  manifest  from  the  rec- 
ord that  no  other  animal  had  been  killed  at 
this  place,  except  the  one  In  question.  And 
if  any  ears  were  found  there  at  all,  they  wwe 
evidently  the  ears  from  the  animal  appellant 
killed.  This  testimony  was  clearly  admisr 
sible,  and  was  materlaL  It  was  error  to  re- 
ject this  testimony. 

It  Is  shown  that  the  animal  belonging  to 
Moss,  or  that  described  by  the  witness  as 
belonging  to  Moss,  and  that  belonging  to 
PhllUps,  were  very  much  alike.  Appellant  re- 
served another  exception  to  the  charge,  be- 
cause the  law  applicable  to  mistake  was  not 
given.  We  are  of  opinion,  under  the  facts  of 
this  case,  a  charge  should  have  been  given 
upon  this  subject 

There  is  another  criticism  of  the  charge 
that  we  believe  is  correct    The  court  char- 


ged the  Jury,  In  substance,  that  if  they 
should  find  beyond  a  reasonable  doubt  that 
defendant  took  the  animal  in  such  manner 
as  to  constitute  theft  as  that  term  is  defined, 
and  they  should  further  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
consent  if  any,  of  the  said  Steve  Moss  was 
used  by  defendant  as  a  pretext  "and  yon 
further  find  that  notwithstanding  such  con- 
sent (If  any)  that  defendant  killed  said  ani- 
mal (if  he  killed  it)  with  the  fraudulent  in- 
tent to  deprive  the  owner  of  the  value  of  the 
same,  and  appropriate  it  to  his  own  use  and 
benefit  and  In  such  manner  as  to  constitute 
theft  as  that  term  has  been  defined  to  you  in 
this  charge,  then  you  are  instructed  that  such 
consent  of  the  said  Steve  Moss  (If  any) 
would  not  justify  the  defendant  in  killing 
said  animal,  if  you  find  he  killed  it"  We  be- 
lieve this  diarge  is  erroneous.  It  is  an  as- 
sumption of  the  fact  on  the  part  of  the  court, 
or  rather  Indicates  to  the  jury  the  belief  of 
the  court  that  appellant  may  have  obtained 
the  permission  of  Moss  to  kill  his  animal  as 
a  fraudulent  pretext  for  killing  the  animal 
of  Phillips.  We  think  this  was  a  charge  on 
the  weight  of  the  evidence  and  an  assump- 
tion of  a  fact  that  was  not  testified  to  by  any 
witness.  All  of  the  witnesses  for  the  de- 
fendant testifying  in  regard  to  the  matter 
makes  it  evident  that  Moss  had  such  an  ani- 
mal, and  that  he  authorized  defendant  to  kill 
it  It  is  further  an  undisputed  fact  that 
Jeff  Moss,  son  of  S.  B.  Moss,  assisted  In  kill- 
ing it  Appellant's  testimony  Is  that  the  ani- 
mal killed  was  in  the  mark  of  S.  B.  Moss. 
The  testimony  in  regard  to  the  Phillips  ani- 
mal leaves  it  exceedingly  doubtful  If  it  was 
marked  at  all.  Of  course,  if  appellant  killed 
the  animal  of  Phillips'  knowing  it  was  Phil- 
lips', he  would  be  guilty  of  theft  and  Moss' 
consent  or  authority  for  appellant  to  kill  his 
animal  would  be  no  defense  to  the  killing  of 
the  animal  of  Phillips.  But  the  court  as- 
sumes, in  the  face  of  this  testimony.  It  oc- 
curs to  us,  that  appellant  used  the  consent 
and  authority  of  S.  B.  Moss  to  cover  up  the 
theft  of  Phillips'  animal.  We  do  not  believe 
the  court  should  have  assumed  this  fact  and 
charged  the  Jury  as  it  did. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent 


HENDERSON   v.   STATE. 
(Qonrt  of  Oriminal  Appeals  of  Texas.    June  28, 

L  CanaNAi.  Law— Appbai/— Review— Habm- 
ixss  ERBOB—lNDiCTifXRT— Counts  —  Elec- 
tion. 

Where  accused  was  Indicted  on  two  counts, 
one  for  cutting  prosecutor's  fence  and  one  for 
cutting  a  part  of  prosecutor's  fence,  accused 
was  not  prejndiced  by  the  court's  refusal  to 
compel  tho  state  to  elect  on  which  count  it 
would  rely  for  a  conviction. 
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2.  Samb— BviDENCB— Acts   of   Codefendaht. 

Accused  and  bis  codefendant  were  charged 
with  fence  cntting,  and,  after  evidence  connect- 
ing them  with  the  offense,  evidence  was  offered 
that  the  codefendant,  who  was  not  on  trial 
after  his  arrest,  aslced  leave  of  the  officer  to  step 
aside ;  that  he  was  accompanied  by  one  of  the 
officers,  who  saw  him  throw  away  something 
which  loolced  like  a  pistol  or  wire  nippers ;  and 
that  the  officer  went  to  the  place  and  recovered 
the  nippers  the  day  succeeding  the  night  on 
which  the  offense  was  committed.  Held,  that 
such  evidence  was  admissible  against  accused. 

3.  Sake  —  iNsrsircTioNa  —  Cxbcumstantiai. 

EVIDENOK. 

Where  a  Jury  were  charged  on  the  sub- 
ject of  circumstantial  evidence.  It  was  im- 
material that  they  were  not  instructed  that 
the  case  was  one  in  which  the  state  relied  on 
the  circumstantial  evidence  for  a  convictioB. 

4.  Saub. 

An  instruction  that,  in  order  to  warrant 
a  conviction  on  circumstantial  evidence,  each 
fact  necessary  for  the  conclusion  sought  to  be 
established  must  be  proved  by  competent  evi- 
dence beyond  a  reasonable  doubt,  and  that 
all  the  facts  necessary  to  the  conclusion  of 
guilt  must  be  consistent  with  each  other  and 
with  the  main  fact  sought  to  be  proved,  and 
the  circumstances,  ti^en  together,  mast  be  of 
a  conclusive  nature,  leading  on  the  whole  to 
a  satisfactory  conclusion,  and  producing  in  effect 
a  reasonable  and  moral  certainty  that  the 
accused  and  "no  other  person  committed  the 
offense  charged,"  was  not  erroneous  for  failure 
to  directly  charge  that  the  testimony  must  ex- 
clude every  reasonable  hypothesis  consistent 
with    defendant's    innocence. 

[Ed.  Note. — For  cases  in  point,  see  vol,  14, 
Cent  Dig.  Criminal  Law,  §{  1883-1888.] 

Appeal  from  District  Court,  Coke  County; 
J.  W.  Timmlns,  Judge. 

Alex  Henderson  was  convicted  of  fence 
cutting,  and  he  appeals.    Affirmed. 

3.  B.  Tantls,  Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  fence  cutting,  and  bis  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
one  year;   hence  this  nppeaL 

There  are  two  counts  In  tbe  Indictment; 
one  for  cutting  prosecutor's  fence  and  one 
for  cutting  a  part  of  prosecutor's  fence.  Ap- 
pellant made  a  motion  to  require  of  the 
state  to  elect,  which  was  overruled  by  the 
court.  In  some  character  of  cases  the  court 
might  require  an  election  before  trial,  or  aft- 
er tbe  Introduction  of  the  evidence  and  be- 
fore going  to  the  Jury ;  but  It  does  not  occur 
to  us  that  there  Is  any  possible  Injury  that 
could  accrue  to  appellant  from  tbe  refusal 
of  tbe  court  to  require  an  election  as  be- 
tween these  two  counts.  It  was  the  same 
offense,  and  the  cutting  of  a  part  or  tbe  whole 
of  the  fence  could  be  submitted  to  the  Jury 
at  the  same  time. 

Appellant  complains  of  tbe  action  of  the 
court  admitting  against  him  certain  eivldence. 
Appellant  and  lils  codefendant.  Pearl  Hen- 
derson, were  charged  with  the  same  offense. 
There  was  evidence  connecting  them  with  the 
commission  of  said  offense.  After  their  ar- 
rest. Pearl  Henderson  asked  leave  of  tbe 
officers  to  step  aside  to  answer  a  call  of 


nature.  One  of  the  officers  went  with  bim, 
and  wtiile  out  to  one  side  saw  Iilm  throw 
something  down,  which  he  took  to  be  a  pis- 
tol or  wire  nippers.  He  went  to  the  place 
and  recovered  a  pair  of  wire  nippers.  This 
was  the  next  day  after  the  commission  of  tbe 
offense;  tbe  offense  liavlng  been  committed 
on  the  night  before.  The  objection  to  tills 
testimony  was  based  on  the  fact  that  Pearl 
Henderson  was  not  on  trial  and  the  testi- 
mony was  not  admissible  against  this  de- 
fendant This  objection  would  not  exclude 
tbe  testimony,  If  It  was  otherwise  admissible. 
When  there  is  testimony  tending  to  show 
tliat  the  parties  were  engaged  together  In  tbe 
commission  of  an  offense,  or  in  a  conspiracy 
to  commit  an  offense,  the  general  rule  is 
that  what  one  not  on  trial  said  or  did  after 
the  perpetration  of  tbe  offense  or  consum- 
mation of  the  conspiracy  cannot  be  adduced 
in  evidence  against  the  other.  However,  this 
is  subject  to  the  exception  tliat  it  can  be 
shown  that  a  co-conf^irator  was  found  in 
possession  of  the  fruits  of  the  crime  or  tbe 
weapon  or  Instrument  with  which  the  crime 
was  committed.  Rodriquez  v.  State,  32  Tex. 
Cr.  It  259,  22  S.  W.  978;  Angly  V.  State, 
36  Tex.  Cr.  R.  427,  84  S.  W.  116;  Munson  v. 
State,  34  Tex.  Cr.  R.  498,  31  S.  W.  387; 
Norsworthy  v.  State  (Tex.  Cr.  App.)  77  S.  W. 
803.  Under  these  authorities  we  tieiieve  tills 
testimony  was  admissible  against  appellant 

It  is  also  urged  that  tbe  charge  on  circum- 
stantial evidence  is  defective  In  that  the  jury 
were  not  informed  that  the  case  was  one  of 
circumstantial  evidence.  This  was  omitted 
from  the  charge.  Howiever,  we  take  it  that, 
the  jury  having  been  chEirged  on  circum- 
stantial evidence,  they  understood  It  was 
such  a  case^ 

Appellant  also  objects  to  said  charge  t>e- 
cause  it  did  not  directly  instruct  the  jury 
that  the  testimony  must  exclude  every  rea- 
sonable hypothesis  consistent  with  the  inno- 
cence of  appellant  This  Is  very  similar  to 
tbe  charge  in  Jones  v.  State,  34  Tex.  Cr.  R. 
490,  SO  S.  W.  1059,  31  S.  W.  664.  The  charge 
is  as  follows:  "Tou  are  further  instructed 
that,  in  order  to  warrant  a  conviction  on  cir- 
cumstantial evidence,  each  fact  necessary  for 
the  conclusion  sought  to  'be  established  must 
be  proved  by  competent  evidence  l)eyond  a 
reasonable  doubt  All  the  facts,  that  Is,  the 
necessary  facts  to  the  conclusion,  must  be 
consistent  with  each  other  and  with  the  main 
fact  sought  to  be  proved,  and  the  circum- 
stances taken  together  must  l)e  of  a  conclu- 
sive nature,  leading  on  the  whole  to  a  satis- 
factory conclusion  and  producing  In  effect  a 
reasonable  and  moral  certainty  that  the  ac- 
cused and  no  other  person  committed  the  of- 
fense charged."  In  addition  to  the  charge 
in  the  Jones  Case,  supra,  we  find  this  sen- 
tence at  tbe  conclusion  of  the  charge :  "That 
the  accused  and  no  other  person  committed 
the  offense  charged."  Does  this  additional 
sentence   relieve   tbe   charge   of   error?    In 
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Smith  V.  State,  85  Tex.  Cr.  R.  621,  33  S.  W. 
339,  34  8.  W.  960,  In  the  opinion  on  motion 
for  rehearing,  tliis  question  appears  to  liaTe 
been  considered,  and  it  was  tliere  said:  "It 
will  be  fonnd  that  the  charges  on  this  sub- 
ject which  bare  met  the  approTal  of  tbe 
courts  not  only  tell  tbe  Jury  to  investigate 
tbe  facts  afflrmatiTely,  and  to  find  beyond 
a  reasonable  doubt  that,  taken  together,  they 
are  of  a  conclusive  nature,  and  lead  on  the 
whole  to  a  satisfactory  conclusion,  and  pro- 
doce  In  effect  a  reasonable  and  moral  cer- 
tainty of  the  guilt  of  the  accused,  but  that 
they  also  are  to  test  this  question  in  a  negn- 
tlve  way ;  that  is,  to  try  it  as  to  whether  or 
not  there  is  any  reasonable  hypothesis  from 
tbe  facts  In  the  case  consistent  with  the 
Innocence  of  the  accused,  and,  if  there  la, 
to  acquit  blm.  This  view,  we  take  it.  Is  In 
consonance  with  the  opinion  in  the  Webster 
Case,  5  Cnsh.  (Mass.)  386,  so  often  quoted, 
and  which  has  been  followed  by  this  court. 
In  that  case  tbe  Jury  were  told  that  they 
must  not  only  find,  to  a  moral  certainty,  that 
the  accused  committed  the  offense,  but  that 
no  other  person  committed  It;  thus  directly 
leading  the  minds  of  tbe  Jury  to  the  question 
of  exhausting  every  other  reaspnable  hypoth- 
esis that  might  Indicate  that  some  other  per- 
son than  tbe  accused  committed  the  offense 
charged.  The  charge  in  this  case  followed 
the  Webster  Case,  except  in  this  last  respect, 
but  omitted  to  state  to  the  Jury  in  any  form 
that  they  must  try  the  case  as  to  any  other 
person  who  might  have  committed  the  offense, 
or  that  they  must  exhaust  the  case  upon 
every  reasonable  hypothesis  consistent  with 
the  defendants  Innocence  before  they  could 
convict  him."  Here,  as  shown  above,  the 
Jury  were  distinctly  told  that  they  must 
find  "the  accused  and  no  other  person  com- 
mitted the  offense  charged";  that  is,  th^ 
must  exhaust  the  case  as  to  any  other  per- 
son. Under  this  authority  we  believe  the 
charge  of  the  court  was  sufficient 

We  have  carefully  examined  the  record, 
and  In  our  opinion  the  evidence  is  sufficient 
to  support  the  verdict  of  the  jury. 

The  Judgment  is  affirmed. 

BBOOKS,  J.,  absent 


ELEX3B  V.  STATE. 

(Court  of  (Mminal  Appeals  of  Texas.    Tnae  20, 

1906.) 

SxDUcnoN— Mabbiaoe   Bkfobx    Inwitutioh 
OT  Cbimiwai.  Pbocexdingb— Effbct— Stat- 

UTOBY   PBOVIBIOHS. 

Pen.  Code,  art.  969,  as  amended  by  Acts 
28th  Leg.  p.  221,  c.  136,  providing  that.  If  the 
parties  marry  at  any  time  before  defendant 
pleads  to  tbe  Indictment  for  seduction,  then 
the  prosecution  shall  be  snapended,  but  not  dis- 
missed, and  if  tbe  indictment  has  been  returned 
the  case  shall  be  continued  on  the  docket,  and 
if  the  defendant  after  said  marriage  In  good 
faith  continues  to  live  with  the  person  so 
■educed  for  two  years  after  said  marriage  then 


said  prosecution  shall  be  dismissed,  to  be  re- 
vived, however.  In  case  defendant  within  two 
years  without  cause  abandons  said  wife,  etc., 
does  not  apply  where  the  marriage  occurs  prior 
to  the  institution  of  the  criminal  prosecution, 
so  as  to  warrant  a  prosecution  where,  withm 
two  years  after  a  marriage  entered  into  before 
such  prosecution  was  commenced,  defendant 
abandoned  his  wite. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
C^nt  Dig.  Seduction,  g  62.] 

Appeal  from  District  Court,  Parker  (3oun- 
ty;  J.  W.  Patterson,  Judge. 

Will  Elege  was  convicted  of  seductt,,^  and 
appeals    Reversed. 

Preston  Martin,  for  appellant  J.  E.  Tautls, 
Asst  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P." J.  Appellant  was  convict- 
ed of  seduction,  the  punishment  being  fixed 
at  two  years'  confinement  in  the  penitentiary. 

By  acts  28th  Leg.  p.  221,  c.  136,  article  967 
of  the  Penal  Code  was  amended  so  as  to 
make  tbe  punishment  for  the  crime  of  seduc- 
tion not  less  than  2  nor  more  than  10  years 
in  the  penitentiary.  Article  969  was  amend- 
ed so  as  to  read  as  follows :  "If  the  parties 
marry  each  other  at  any  time  before  the  de- 
fendant pleads  to  the  Indictment  before  a 
court  of  competent  Jurisdiction,  then  the 
prosecution,  If  begun,  shall  be  suspended, 
but  not  dismissed,  and  if  Indictment  has  been 
returned,  the  case  shall  be  continued  on  the 
docket  of  the  court  from  term  to  term,  and 
If  the  defendant  after  said  marriage  In 
good  faith  continues  to  live  with  the  person 
so  seduced  for  two  years  after  said  marriage, 
then  said  prosecution  shall  be  dismissed;  but 
if  the  defendant  within  two  years  after  said 
marriage,  without  the  fault  of  his  said  wife, 
such  fault  amounting  to  acts  committed  by 
her  after  said  marriage  as  would  entitle 
him  to  a  divorce,  shall  abandon  her  or  re- 
fuse to  live  with  her,  or  shall  be  so  cruel  to 
her  as  to  compel  her  to  leave  blm,  or  shall  be 
guilty  of  such  outrages,  or  cruelties  toward 
her  as  to  render  their  living  together  insup- 
portable, then  tbe  prosecution  shall  be  re- 
vived, and  said  marriage  shall  be  no  bar  to 
the  same,  and  tbe  female  so  seduced  shall  be 
a  competent  witness  against  tbe  defendant; 
provided,  however,  that  if  after  the  pros- 
ecution is  begun,  and  prior  to  the  time  he 
pleads  to  the  indictment  before  a  court  of 
competent  jurisdiction,  the  defendant  in 
good  faith  offers  to  marry  the  female  so 
seduced,  and  If  she  refuses  to  marry  him, 
such  refusal  shall  be  a  bar  to  further  pros- 
ecution," etc.  It  seems  that  under  the  terms 
of  this  article,  where  a  prosecution  is  begun, 
and  Indictment  is  pending,  and  to  avoid  the 
consequences  of  the  charge,  the  accused  mar- 
ries the  seduced  woman,  then  the  case  shall 
be  continued  on  the  docket  for  tbe  space  of 
two  years,  in  order  to  hold  the  accused  to 
perform  his  marital  relations  in  good  faith. 
And  it  would  seem  further,  that  If  he  should 
abandon  the  marital  relation  or  treat  his 
wife  in  such  unbecoming  manner  as  to  force 
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her  to  leave  him,  the  prosecution  may  be  re> 
TlTed.  If  we  understand  the  reading  of 
this  article  It  applies  only  where  prosecutions 
have  begun  at  the  time  of  the  marriage;  and 
further,  that  it  Is  only  where  the  indictment 
has  been  returned  In  the  case  that  it  shall 
be  continued  on  the  docket  as  the  means  of 
holding  the  accused  in  good  faith  to  carry 
out  his  marital  contract  If  this  is  a  proper 
construction,  then  the  provisions  of  this 
article  do  not  apply  where  the  marital  stage 
l8  assumed  between  the  parties  prior  to  the 
Institution  of  criminal  proceedings.  We 
think  it  clear  that  the  terms  of  this  statute 
only  apply  where  the  marital  relation  is 
assumed  in  order  to  avoid  punishment  pre- 
scribed by  law,  and  this  marital  relation  has 
been  assumed  after  the  Institution  of  the 
criminal  proceeding.  It  would  follow  there- 
fore, if  the  marital  relation  was  assumed  by 
the  parties,  not  with  reference  to  pending 
prosecutions,  but  before  such  was  begim,  then 
the  terms  of  this  law  and  the  law  of  seduc- 
tion do  not  apply.  A  party  who  has  se- 
duced a  woman>  uid  marries  her  In  accord- 
ance with  his  promise  before  the  institution 
of  a  criminal  proceeding  would  thereby  not 
be  held  responsible  under  the  law  of  seduc- 
tion, and  an  indictment  should  not  be  re- 
turned against  him. 

Under  the  facts  of  this  case  It  Is  nncon- 
troverted,  and  is  even  proved  by  the  state 
beyond  any  question  that  the  marital  rela- 
tion was  assumed  on  March  8,  1905;  that  the 
parties  became  engaged  about  March  20, 
1904;  that  intercourse  between  the  parties 
began  in  August  or  September,  1904,  some 
months  before  the  marital  relation  was  as- 
sumed. The  indictment  was  returned  on 
April  24,  1906,  more  than  a  year  subsequent 
to  the  marriage.  Under  this  statement  of  the 
evidence  and  the  construction  we  have  here 
placed  upon  the  law,  the  indictment  should 
not  have  been  returned,  and  the  prosecution 
was  without  authority  of  law.  It  may  be 
apropos  to  state  further  that  about  two 
weeks  subsequent  to  the  marriage,  the  wife  of 
appellant  notified  him  one  night  that  earlier 
In  her  life  she  had  been  criminally  Intimate 
with  one  of  her  cousins.  Shortly  afterwards 
he  left,  with  the  view  of  going  to  Ft  Worth 
and  engaging  in  business,  with  the  promise  of 
sending  for  his  wife.  This  he  failed  to  do. 
In  April.  1905,  his  wife  was  carried  before 
the  grand  Jury,  and  there  testified  that  she 
bad  not  had  Intercourse  with  her  husband 
prior  to  the  marriage  and  that  she  was  not 
then  pregnant  Defendant  had  married  her 
on  the  8th  of  March,  1905,  with  the  state- 
ment from  her  that  she  was  pregnant,  and 
that  he  married  her  because  of  the  previous 
engagement  between  them.  In  April,  1906, 
the  father  of  appellant's  wife  went  before 
the  grand  jury  and  secured  an  indictment, 
which  was  returned  on  April  24th.  The 
tpellant's  wife  was  not  before  the  grand 
Tj,  and  therefore  did  not  testify  before 


that  body.  We  think  It  !•  very  doubtful 
whether  this  case  could  be  sustained  on  the 
evidence.  For  instance,  the  wife  testified 
that  prior  to  her  marriage  she  would  not 
let  appellant  have  Intercourse  with  her,  ex- 
cept when  he  was  provided  with  the  means 
of  preventing  pregnancy,  and  that  she  watch- 
ed this  matter  closely  and  saw  that  the  nee- 
essary  preparations  were  made  with  what 
she  calls  "rubber  goods"  to  prevent  concep- 
tion. But  it  is  not  necessary  to  go  Into  a 
detailed  statement  of  the  evidence  under  the 
▼lew  we  take  of  the  law.  Therefore  we  hold 
that  the  statute  on  seduction  does  not  apply 
In  this  case  as  made  by  the  facte;  that 
where  the  marriage  occurs  prior  to  the  in- 
stitution of  the  criminal  prosecution  article 
969  has  no  application. 

The  Judgment  Is  reversed,  and  the  proseco- 
tlon  ordered  dismissed. 

BROOKS,  J.,  absent 


HIRSOH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
23,  1906.    On  Rehearing,  June  25,  1906.) 

1.  INTOXICATIHQ  LlQUOBS  —  SaIX  —  COHSIOH- 

MKNT  0.  O.  D.— Place  of  Salz. 

Where  a  person  in  one  coonty,  which  was 
local  option  territory,  there  gave  an  order  for 
liquor  to  the  agent  of  a  dealer,  whose  place  of 
business  was  in  another  county,  and  the  liguot 
was  shipped  O.  O.  D.,  the  sale  was  in  the  latter 
connty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {  162.] 

2.  Obiminal  Law  —  Appeal— RBvntw—PBEB- 

ENTATIOR     OF     QUKBTION     BELOW  —  EXOEF- 

TiONS— Evidence. 

A  bill  of  exceptions  is  insufficient  to  raise 
a  question  as  to  the  admission  of  evidence,  whers 
it  contains  no  statement  of  any  ground  or 
grounds  of  exception. 

3.  Same— Cbiminal   Pbosecotioii  —  Ihbtbuo- 

TIONg. 

On  a  prosecution  for  a  violation  of  the 
local  option  law  the  state's  evidence  showed 
that  B.  gave  defendant's  agent  at  O.,  in  H. 
connty,  an  order  for  liquor,  and  that  it  was 
shipped  from  defendant's  place  of  business  in 
another  county  O.  O.  D.;  but  there  was  evi- 
dence that  defendant  was  in  O.  subsequent  to 
the  transaction  and  gave  orders  to  the  express 
agent  there  that  whenever  30  days  elapsed  and 
a  consignee  had  not  called  for  a  shipment  It 
should  be  shipped  back  to  defendant  at  Ills  ex- 
pense, and  defendant  testified  that  he  held  the 
company  liable  for  shipments  when  the  goods 
were  taken  out  The  court  instmcted  that  If 
the  liquor  was  to  remain  the  property  of  defend- 
ant until  delivery  and  payment,  defendant  was 
guilty,  but  refused  to  instruct  tliat  If  the  order 
was  a  bona  fide  one,  subject  to  the  approval  of 
the  seller,  defendant  was  not  guilty.  Held,  that 
the  instruction  covered  the  defense  and  should 
have  been  given. 

Appeal  from  Hunt  County  Court;  F.  M. 
Newton,  Judge. 

M.  Hirsch  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Reversed. 

Mock  &  Does,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  Stete. 
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OATIDSON,  P.  J.  Thli  conrlctlon  is  for 
violating  the  local  option  law;  the  ponlah- 
meut  aaseased  being  a  fine  of  $80  and  60 
days'  confinement  in  tbe  county  jail. 

The  state's  case  was  an  ordinary  C.  O.  D. 
sale.  The  order  was  taken  by  Anderson, 
representing  the  Hlrsch  Liquor  Company,  of 
Dallas.  If  the  case  bad  concluded  from  the 
state's  testimony  there  would  bare  been  no 
case,  because  it  was  brought  strictly  within 
the  direct  line  of  G.  O.  D.  decisions.  There- 
fore the  sale  was  In  Dallas,  and  not  In  Hunt 
county.  However,  appellant  Introduced  evi- 
dence tending  to  show  a  reservation  of  title 
In  his  company,  and  thus  made  an  Issue  on 
the  question  of  point  of  sale. 

The  state  was  permitted  to  prove,  over  ap- 
pellant's objection,  that  while  appellant  was 
In  Greenville  he  visited  the  ofiSce  of  the 
American  Express  Company  and  gave  In- 
structions that  all  goods  shipped  to  Green- 
ville by  the  Hlrsch  Liquor  Company  and  re- 
maining there  not  called  for  at  that  time, 
unountlng  to  75  or  100  cases,  be  returned  to 
the  Hlrsch  Liquor  Company  at  Dallas.  This 
testimony  should  have  been  excluded.  The 
state's  case  was  that  It  had  been  shipped 
0.  O.  D.  on  an  order  or  contract,  which 
would  bare  made  the  sale  at  the  point  of 
shipment  In  Dallas.  This  testimony  evi- 
dently bad  the  effect,  and  intended  to  do  so, 
that  the  Hirscfa  Liquor  Company  was  ship- 
ping into  Greenville  intoxicants  by  the  whole- 
sale withont  previous  orders.  This  character 
of  testimony  evidently  had  a  very  deleterious 
etrect  upon  the  case,  as  evidenced  by  the 
high  punishment  given. 

A  revision  of  the  other  questions  we  deem 
unnecessary  in  the  light  of  the  record.  Upon 
another  trial  those  questions  will  not  arise, 
and,  if  they  do,  they  will  be  presented  in  a 
different  manner. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

On  Rehearing. 

At  our  recent  Dallas  term  the  Judgment 
herein  was  reversed,  and  the  cause  remanded. 
The  opinion  treated  alone  a  bill  of  excep- 
tions to  the  introduction  of  evidence.  The 
Assistant  Attorney  General  has  filed  a  mo- 
tion for  rehearing,  calling  our  attention  to 
the  fact  that  the  bill  of  exceptions  is  in- 
BofiBcient  to  raise  the  question,  because  of  a 
want  of  a  statement  of  any  ground  or  grounds 
of  exception.  An  inspection  of  the  bill  shows 
this  to  be  correct  The  other  questions  in  the 
case  were  not  discussed  on  the  theory.  Un- 
der the  disposition  made,  it  was  unnecessary, 
aa  these  questions  would  hardly  arise  upon 
another  trial.  However,  the  bill  of  excep- 
tions being  deficient,  if  that  were  the  only 
question  in  the  case,  It  would  require  an 
affirmance. 

Other  questions,  however,  being  raised.  It 
becomes  necessary  now  to  discuss  those,  un- 
der the  view  taken  of  the  matter  as  present- 
ed in  the  motion  for  rehearing.  There  were 
two  theories  made  by  the  testimony.    The 


state's  evidence,  as  stated  In  the  original 
opinion,  coven  an  ordinary  unequivocal  C.  O. 
D.  transaction;  the  order  having  been  given 
by  Branch  to  the  agent  of  Hlrsch  liquor 
Company,  and  the  whisky  shipped  under  and 
by  virtue  of  this  order.  Had  the  case  stop- 
ped at  this  point,  there  would  be  no  question 
that  the  sale  would  have  been  in  Dallas 
county,  at  the  point  of  shipment.  Trea  da- 
way  V.  State,  42  Tex.  Cr.  R.  468,  62  S.  W. 
574;  Keller  v.  State,  87  8.  W.  669,  13  Tex. 
Ct  B.  264.  There  was  evidence  introduced 
to  the  effect  that  Hlrsch  was  in  Greenville 
subsequent  to  the  transaction  set  out  In  the 
indictment,  and  gave  orders  to  the  agent  of 
the  American  Express  Company  at  that  point 
that  whenever  30  days  elapsed,  and  the  con- 
signee had  not  called  for  the  consignment, 
to  ship  the  goods  back  to  the  Hlrsch  Liquor 
Company  In  Dallas  at  the  expense  of  the 
Hlrsch  Liquor  Company.  Hlrsch  testified, 
further,  that  he  had  an  understanding  with 
the  express  company  that,  where  goods  were 
shipped  from  his  house  through  this  express 
company,  he  would  look  to  that  company  for 
the  value  of  the  goods,  and  that  the  company 
was  to  be  responsible  to  him  for  the  goods 
shipped  over  its  lines  when  the  goods  were 
taken  out  The  facts  shown  on  the  surface 
seem  to  be:  If  the  goods  were  not  delivered, 
they  were  to  be  returned  to  the  Hlrsch  Liquor 
Company  at  Dallas,  at  the  cost  of  the  Hlrsch 
Liquor  Company.  If  they  were  delivered  to 
the  consignee,  then  the  company  was  to  be 
responsible  to  the  Hlrsch  Liquor  Company 
for  the  price  of  the  delivered  goods. 

The  court  charged  the  jury,  and  this  Is 
the  only  charge  given  on  the  subject  as  fol- 
lows: "If,  therefore,  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
Hlrsch  Liquor  Company  of  Dallas,  Tex.,  did 
on  or  about  the  30th  day  of  November,  1904, 
ship  any  intoxicating  liquor  to  C.  C.  Branch 
at  Greenville,  in  Hunt  county,  Tex.,  by  the 
American  Express  Company,  collect  on  de- 
livery, and  If  you  further  believe  from  the 
evidence  that  Mr.  Hlrsch,  the  defendant,  was 
then  and  there  a  member  of  the  firm  of  the 
Hlrsch  Liquor  Company,  and  if  you  further 
believe  from  the  evidence  that  said  expre?"s 
company  acted  as  the  agent  of  the  Hlrsch 
Liquor  Company  and  delivered  said  intoxi- 
cating liquor  to  said  Branch  at  Greenville, 
In  Hunt  county,  Tex.,  and  If  you  further  be- 
lieve from  the  evidence  that  the  express  com- 
pany, as  the  agent  of  the  Hlrsch  Liquor  Com- 
pany (if  it  was  such),  did  deliver  said  intoxi- 
cating liquor  to  said  Branch  as  aforesaid, 
and  remitted  the  money  therefore  to  said 
Liquor  company,  and  If  you  further  believe 
from  the  evidence  that  said  liquor  was  to  re- 
main the  property  of  the  Hlrsch  Liquor  Com- 
pany until  delivered  at  Greenville,  Tex.,  and 
paid  for  by  the  prosecuting  witness,  then  you 
will  find  the  defendant  guilty,"  etc.  This 
was  the  state's  side  of  the  case.  The  follow- 
ing charge  was  asked  by  defendant:  "If  you 
believe  from  the  evidence  that  C.  C.  Branch. 
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on  or  abont  the  80th  day  of  NoTember,  1004, 
In  Hunt  county,  Tex.,  did  receive  from  the 
hands  of  the  American  Express  Company  a 
package  of  Intoxicating  liquors,  and  If  yon 
further  believe  from  the  evidence  that  the 
said  Intoxicating  liquors  v?ere  shipped  by 
the  Hlrsch  Liquor  Company,  of  Dallas,  Tex., 
through  said  express  company,  upon  a  writ- 
ten order  signed  by  said  0.  O.  Branch,  and 
that  said  Branch  paid  the  price  of  the  goods 
and  also  the  express  charges,  .and  If  you 
further  believe  that  goods  shipped  were  con- 
signed to  the  American  Express  Company  at 
Dallas,  Tex.,  by  the  seller,  and  if  you  furthei 
believe  that  the  said  American  Express  Com- 
pany is  a  common  carrier,  and  if  you  further 
believe  from  the  testimony  that  the  said  or- 
der was  a  bona  fide  order,  and  was  subject 
to  the  approval  of  the  seller,  then  In  tliat 
event  the  defendant  would  not  be  guilty,  and 
you  should  so  find."  This  charge  was  re- 
fused, and  exception  reserved  to  Its  refusal. 
It  should  have  been  given.  It  was  the  de- 
fendant's side  of  the  case. 

While  the  motion  of  the  Assistant  Attor- 
ney General  is  well  taken  so  far  as  the  bill 
of  exceptions  Is  concerned,  In  that  it  is  defi- 
cient, yet  this  requires  a  reversal  of  the  judg- 
ment, and  for  this  reason  the  rehearing  Is 
refused. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded. 

BBOOKS,  J.,  absent 


WILLIAMS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jnne  18, 

1906.) 
Homicide— Intent— Instructions. 

Defendant,  in  a  homicide  case,  is  entitled 
to  an  instrnctioD  Bnbmitting  as  an  Issue  the 
question  of  intent ;  the  testimony  not  giving 
such  a  description  of  the  wound  or  the  knife 
with  which  it  wns  Inflicted  as  to  prove  the  knife 
was  a  deadly  weapon,  defendant  having  testified 
that  he  hurt  deceased  to  a  greater  extent  than 
intended,  and  Pen.  Code  1895,  art.  717,  provid- 
ing that  the  Instrument  by  which  a  homicide  Is 
committed  is  to  be  considered  in  judging  the 
intent  of  the  offender,  and,  if  the  instrument  be 
one  not  likely  to  produce  death,  it  is  not  to  be 
presumed  that  death  was  designed,  unless  from 
the  manner  In  which  it  was  used  such  intention 
evidently  appears. 

fEd.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  586.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

EM  Williams  appeals  from  a  conviction. 
Reversed  and  remanded. 

McLean  &  Scott  and  Parker  ft  Dunn,  for 
appellant    J.  E.  Tantls,  Asst  Atty.  Qen.,  for 

the  Stata 

HENDERSON,  X  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  fixed  at  confinement  In  the  peni- 
tentiary for  a  term  of  50  years;  hence  this 
appeaL 


Appellant  insista  that  the  corpus  delicti 
was  not  proved.  We  do  not  agree  to  this  con- 
tention. Taking  the  confession  of  appellant 
together  with  all  the  other  facts  and  circum- 
stances of  the  case,  we  believe  that  the  evi- 
dence la  sufficient  to  show  that  appellant 
stabbed  bis  wife  with  a  knife,  and  that  she 
died  from  the  effect  of  the  wound  inflicted 
some  five  days  later.  However,  it  will  be  an 
easy  matter  for  the  state  on  another  trial  of 
this  case  to  relieve  it  of  any  question  as  to 
the  cause  of  death  by  placing  on  the  stand 
some  of  the  attendants  or  physicians  who 
were  with  deceased  during  the  five  days  she 
survived  the  rfTects  of  the  wound. 

However,  the  court  committed  an  error  In 
falling  to  charge  the  Jury,  under  article  717, 
Pen,  Code  1895,  as  to  the  Intent  of  defendant 
in  Inflicting  the  wound.  The  testimony 
showed  that  the  wound  was  inflicted  with  a 
knife,  but  the  witnesses  fail  to  give  any  such 
description  of  this  knife  as  would  show  that 
it  was  a  deadly  weapon;  nor  Is  the  character 
of  the  wound  described  in  such  manner  as  to 
afford  proof  that  the  weapon  used  was  a  dead- 
ly one.  The  depth  of  the  wound  is  not  shown. 
Said  article  provides  that  "the  instrument  or 
means  by  which  a  homicide  Is  committed  are 
to  be  taken  into  consideration  In  Judging  of 
the  Intent  of  the  party  offending.  If  the  in- 
strument be  one  not  likely  to  produce  death, 
it  Is  not  to  be  presumed  that  death  was  de- 
signed, unless  from  the  manner  in  which  It 
was  used  such  Intention  evidently  appears." 
In  this  case  there  is  pertinent  testimony  com- 
ing from  appellant  to  the  effect  that  he  hurt 
deceased  to  a  greater  extent  that  he  intended, 
suggesting  at  least  as  an  issue  whether  or  not 
In  inflicting  the  wound  he  Intended  to  kill 
deceased.  If  we  had  the  size  of  the  knife 
and  the  depth  of  the  wound,  even  then  It 
would  by  no  means  follow  that  appellant 
would  not  be  entitled  to  a  charge  on  bis  tes- 
timony Indicating  his  want  of  intent  to  take 
life.  But  certainly,  in  the  absence  of  testi- 
mony showing  the  deadly  character  of  the 
weapon,  he  was  entitled  to  have  the  question 
of  intent  presented  as  an  issue  to  tiie  Jury 
for  them  to  determine  from  the  evidence. 
The  fact  that  deceased  died  from  the  effects 
of  the  wound  did  not  establish  this  intent 
but  under  the  circumstances  left  it  as  a  ques- 
tion of  fact  for  the  Jury  to  find.  If  he  did 
not  intend  to  kill  her,  he  was  not  guilty  of 
felonious  homicide,  but  may  have  been  guilty 
of  some  grade  of  assault  We  are  by  no 
means  deciding  the  question  here  that  appel- 
lant did  not  have  the  intent  to  kill  her  when 
he  inflicted  the  wound,  but  we  are  merely 
holding  that  this  should  have  been  submitted 
to  the  jury  to  be  determined  by  them,  and 
the  submission  by  the  court  of  an  accidental 
homldde  did  not  meet  the  Issue.  Danforth 
V.  State,  44  Tex.  Cr.  R.  105,  60  S.  W.  159; 
Martinez  v.  State,  35  Tex.  Cr.  R.  386,  33  S. 
W.  970;  Shaw  v.  State,  34  Tex.  Cr.  £L  435, 
31  S.  W.  301. 
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For  the  fallnre  of  the  court  to  submit  the 
qnestlon  of  appellant's  Intent  to  the  Jury, 
the  Judgment  Is  reversed,  and  the  cauM  re- 
manded. 

BBOOKS,  J.,  absrat 


MITCHELL  T.  STATE. 
(Oourt  of  Orimioal  Appeals  of  Texas.    June  6, 


.ppea 
L906. 


) 

1.  HOHICVDE — Mansi^itohteb— Pbdvooatioii 
— Insulting  Conduct, 

Where  one  kills  another  on  account  of  in- 
■ultinK  condact  toward  the  slayer's  wife,  his 
mind  being  enraged  beyond  cool  reflection,  the 
offense  is  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  toL  2G, 
Cent.  Dig.  Homicide,  ^  73.] 

2.  Saub  —  SBLF-DsrENaK  —  Apfbeheksion  or 
Danoeb. 

Pen.  Code  189S,  art.  713,  provides  that  one 
accused  of  murder  may  show  threats  made,  but 
that  they  shall  not  be  regarded  as  justification 
unless  decedent  at  the  time  of  the  homicide 
nnanifested  an  intention  to  execute  the  threats. 
Held,  that  where  defendant,  on  being  Informed 
of  threats  against  his  life  by  decedent,  armed 
himself  and  approached  decedent  to  peaceably 
discuss  the  matter,  but  on  reaching  him  it  be- 
cam^  reasonably  necessary,  viewed  from  defend- 
ant's standpoint,  to  kill  in  order  to  protect  him- 
self from  death  or  serious  l>odiiy  injury,  he  was 
Justified  in  so  doing. 

[Ed.  Note. — For  cases  in  point,  see  voL  26k 
Cent.  Dig.  Homicide,  {}  158-167.] 

3.  Same— Instructions— Self-Dbfense. 

Pen.  Code  1895,  art.  713,  provides  that  on« 
accused  of  murder  may  show  threats  made,  but 
tliat  they  shall  not  be  regarded  as  Justification 
imless  decedent,  at  the  time  of  the  homicide, 
manifested  an  intention  to  execute  the  threats. 
In  a  prosecution  for  murder,  the  court  instruct- 
ed that  if,  prior  to  the  homicide,  defendant  had 
been  informed  that  decedent  had  threatened  de- 
fendant's life,  the  threats  would  afford  no 
justification  unless  at  the  time  of  the  killing 
deceased  had  done,  or  was  in  the  act  of  doing, 
some  act  manifesting  an  intention  to  carry  out 
the  threats,  in  which  event  defendant  would 
have  the  right  to  act  upon  such  appearance  of 
danger,  but  that,  if  decedent  had  not  done  and 
was  not  doing  some  act  manifesting  such  an  In- 
tention, defendant  was  not  Justified.  JBeld,  that 
the  instruction  was  erroneous,  as  in  negative 
form  and  practically  shifting  the  burden  of  proof, 
and  defendant  was  entitled  to  an  instruction 
tliat,  if  decedent  had  threatened  to  take  defend- 
ant's life,  etc.,  he  had  the  right  to  kill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {{  614-632.] 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Jadge. 

Jim.  Mitchell  waa  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Reversed. 

B.  B.  Beaird,  for  appellant  J.  B.  Yantis, 
Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
murder  in  the  second  degree,  with  five  years 
in  the  penitentiary  fixed  as  the  punishment 

Appellant  shot  and  killed  his  brother  Ned. 
Prior  to  the  difficulty,  deceased  bad  made 
treats  against  appellant's  life  and  had 
aongbt  to  seduce  and  debauch  appellant's 


wife.  On  Saturday,  prior  to  the  killing,  de- 
ceased had  again  threatened  the  life  of  ap- 
pellant and  subsequently  was  seen  with  a 
pistol  and  knife.  The  night  prior  to  the 
homicide,  a  wonld-lM  assassin  bad  been 
about  the  premises  of  appellant  and  tracks 
about  a  tree  indicated  where  the  party  stood. 
Appellant  and  his  wife,  after  examining 
these  tracks,  came  to  the  conclusion  that 
they,  were  those  of  deceased.  That  morning 
a  witness  communicated  to  appellant  the 
recent  threats  of  deceased,  and  his  wife  In- 
formed him  for  the  first  time  of  the  attempts 
of  deceased  to  prostitute  ber.  He  bad  con- 
cluded to  go  to  work  for  the  day,  and  bad 
gotten  his  team.  He  immediately  turned, 
put  his  team  up,  got  bis  gun,  and  went  to 
the  graveyard  where  deceased  and  others 
were  at  work,  for  the  purpose  of  talking 
with  deceased  about  these  matters,  as  he 
testified.  On  reaching  the  scene  of  the 
trouble,  two  witnesses  fwhlte  men)  testified 
for  the  state  to  facts  which  show  an  unlawful 
killing  on  the  part  of  appellant  Appellant's 
testimony  was  to  the  effect  that  when  be 
reached  the  graveyard  he  called  his  brother 
and  told  him  to  come  to  him,  as  be  desired  to 
talk  with  him.  Appellant  was  armed  with 
a  shotgun.  Deceased  started  in  the  direction 
of  appellant  as  appellant  says,  armed  with 
a  spade.  Seeing  this,  be  told  deceased  not 
to  approach  him.  He  continued  to  come, 
and,  believing  that  he  Intended  to  kill  him 
with  a  spade,  appellant  shot  His  gun  was  a 
breach-loading  shotgun,  having  one  barrel 
loaded  with  No.  4,  or,  as  be  terms  it  "squir- 
rel," shot  What  conversation  occurred  be- 
tween appellant  and  deceased  is  narrated  by 
the  two  white  men  practically  as  by  appel- 
lant The  difference  In  their. testimony  arises 
as  to  the  Immediate  condition  and  attitude 
of  deceased  towards  appellant  when  the  shot 
was  fired.  Itiey  state  that  deceased  did  not 
have  a  spade,  but  bad  been  working  with  a 
hoe,  which  he  had  dropped  when  he  started 
to  his  brother. 

If  appellant  killed  deceased  on  account  of 
insulting  conduct,  either  with  or  without 
threats,  and  his  mind  was  enraged  beyond 
cool  reflection,  this  offense  could  be  of  no 
higher  grade  than  manslaughter,  so  far  as 
the  record  is  concerned.  It  is  unquestioned 
that  this  was  the  first  meeting  after  the 
communication  of  the  insulting  conduct  It 
was  the  first  meeting  after  the  communica- 
tion of  the  threats.  Appellant  had  the  right 
to  approach  his  brother  and  discuss  these 
matters  with  him  In  a  peaceable  manner,  and 
to  protect  himself  against  an  anticipated  at- 
tack on  the  part  of  his  brother  he  had  the 
right  to  carry  his  gun.  Shannon  v.  State, 
35  Tex.  Cr.  R.  2,  28  S.  W.  687,  60  Am.  St 
Rep.  17.  If,  after  reaching  him,  it  became 
necessary,  or  reasonably  necessary,  viewed 
from  appellant's  standpoint  to  kill  to  pro- 
tect himself  from  death  or  serious  bodily 
Injury  at  the  hands  of  deceased,  he  would  be 
justified.     The  Jury  should  be  told  plainly 
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and  affirmatively  that  such  was  the  law. 
Not  only  so,  bnt  the  law  would  authorize 
him  to  kill  In  self-defense,  If  there  was  an 
act  on  the  part  of  deceased  Indicating  to  the 
mind  of  appellant  that  deceased  was  then 
about  to  execute  the  threat  against  his  life. 
The  jury  should  be  affirmatlyely  Informed, 
if  deceased  bad  threatened  the  life  of  appel- 
lant, and  this  threat  had  been  communicated 
to  appellant,  and  at  the  time  of  the  homi- 
cide deceased  by  some  act  then  done  mani- 
fested an  intention  to  execute  the  threat,  ap- 
pellant had  the  right  to  shoot  This  Is  stat- 
utory.   Article  713,  Pen.  Code  1895. 

In  regard  to  threats,  the  court  instructed 
the  Jury:  If  they  "shall  find  from  the  evi- 
dence that  prior  to  the  homicide  the  defend- 
ant had  been  informed  that  deceased  had 
threatened  the  life  of  defendant,  such  threats 
of  tliemselves  would  afford  no  Justification 
for  the  offense,  unless  it  be  shown  that  at 
the  time  of  the  killing  the  deceased  had  done 
or  was  in  the  act  of  doing  some  act,  or  was 
making  some  demonstration  manifesting  an 
intention  then  and  there  to  execute  or  carry 
out  such  threats,  or  which  was  reasonably 
calculated,  in  view  of  all  the  evidence  and 
circumstances  of  the  case  considered  from  de- 
fendant's standpoint,  to  produce,  and  did  pro- 
duce, in  the  mind  of  the  defendant  the  belief 
that  deceased  was  about  to  execute  such 
threats;  and  in  that  event  defendant  would 
have  the  right  to  act  upon  such  reasonable  ap- 
pearances of  danger,  notwithstanding  snch 
danger  might  not  in  fact  have  been  real,  and 
Justifiable.  But  if  you  shall  find  that  deceas- 
ed on  the  occasion  in  question  had  not  done 
nor  was  in  the  act  of  doing  some  act,  or  was 
not  making  some  demonstration  manifesting 
an  intention  then  and  there  to  execute  or  car- 
ry out  such  threat,  if  any  you  find  had  been 
communicated  to  defendant,  or  which  was 
not  reasonably  calculated,  in  view  of  all  the 
evidence  and  circumstances  of  the  case  con- 
sidered from  defendant's  standpoint,  to  pro- 
duce, and  did  not  produce,  in  defendant's 
mind  the  belief  that  deceased  was  about  to 
execute  such  threat,  then  defendant  cannot 
be  Justified  on  that  ground.  These  are  the 
charges  given  by  the  court  In  regard  to 
threats.  These  were  not  only  given  in  a 
negative  form,  but  were  a  limitation  upon 
tlie  right  of  self-defense,  viewed  In  the  light 
of  threats;  but  it  really,  or  at  least  practi- 
cally, shifted  the  burden  from  the  state  to 
the  defendant  If  appellant  is  entitled  to  a 
charge  on  the  subject  of  threats  at  all,  he 
is  entitled  to  an  affirmative  one,  and  in  fair- 
ness, under  our  law,  the  Jury  should  be  told, 
if  they  believed  deceased  had  threatened  to 
take  the  life  of  accused,  or  had  threatened  to 
do  him  some  serious  bodily  injury,  and  they 
further  believed  that  at  the  time  of  the  homi- 
cide he  did  some  act  which  caused  defendant 
to  reasonably  believe  or  apprehend  that  his 
life  was  In  danger,  or  his  person  was  in  dan- 
ger of  serious  bodily  injury,  under  such 
circumstances  he  had  the  right  to  shoot  and 


kill,  and  would  therefore  be  guilty  of  no 
offense.  The  charge  quoted  does  not  submit 
the  law  as  It  is  written  in  the  Code,  nor  is  it 
in  harmony  with  the  law  or  the  theory  of  the 
law  of  self-defense. 

Because  a  charge  was  not  given  properly 
submitting  the  law  of  threats^  In  connection 
with  the  law  of  self-defense,  this  conviction 
is  set  aside,  and  the  Judgment  Is  reversed, 
and  the  cause  remanded. 

BROOKS,  J.,  absent 


JONES  V.  STATE. 
(Court  of  Oimlnal  Appals  of  Texas.    May  16, 

BUBOtABT— IWDICTMENT— SmriCIENOT. 

An  indictment  under  Acts  1899,  p.  318,  c 
178,  making  it  a  separate  and  distinct  offense 
to  burglarize  a  private  residence  at  night,  and 
defining  a  private  residence  as  any  building  or 
room  occnpied  and  actually  used  at  the  time  of 
the  offense  as  a  place  of  residence,  must  allege 
that  the  building  or  room  was  occupied  and 
actually  used  at  the  time  of  the  offense  as  a 

Elace  of  residence,  and  an  allegation  that  the 
ouse  was  a  private  residence  is  insufficient 
[Ed.   Note. — For  cases   in  point  see  voL  8, 
Cent  Dig.  Burglary,  |  62.] 

Appeal  from  Criminal  District  Court  Gal- 
veston County;  J.  K.  P.  Glllasple,  Judge. 

Zack  Jones  was  convicted  of  burglary,  and 
he  appeals.    Reversed. 

R.  H.  &  Alice  S.  Tieman  and  John  Orotb- 
gar,  for  appellant  J.  E.  Tantls,  Asst  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  fixed  at  five 
years'  confinement  in  the  penitentiary. 

The  indictment  has  two  counts — one  char- 
ging a  daytime  burglary,  and  the  other  a 
nighttime  burglary.  He  was  tried  under  the 
last  connt,  which,  in  the  charging  part,  al- 
leges as  follows:  Zack  Jones  "with  force 
and  arms,  then  and  there  in  the  nighttime,  a 
certain  house  there  situate,  then  and  there 
occupied  and  controlled  by  R.  Bemadonl,  the 
same  then  and  there  being  a  private  resi- 
dence, feloniously,  fraudulently,  and  burglar- 
iously, by  force,  threats,  and  fraud,  did  break 
and  enter,  with  the  Intent  then  and  there 
to  commit  the  crime  of  theft  and  with  the 
intent  then  and  there  the  corporeal  personal 
property  of  value,  of  and  belonging  to  said 
R.  Bemadonl,  then  and  there  being  found 
In  said  house,  feloniously  and  fraudulently 
to  steal,  take  and  carry  away  from  and  out 
of  said  house  and  out  of  the  possession  of 
said  R.  Bemadonl,"  etc.  Appellant  moved 
to  quash  said  count  on  the  ground  that  It 
was  an  attempt  to  charge  a  burglary  of  a 
private  residence,  and  that  the  same  should 
have  charged  that  said  house  was  occupied 
and  actually  used  at  the  time  of  the  offense 
by  the  said  Bernadonl  as  a  place  of  residence. 
This  prosecution  Is  under  the  amendment  of 
the  Twenty-Sixth  Legislature.    Chapter  178» 
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p.  818,  Acta  1899.  Article  839a  provides: 
"The  offense  of  burglary  of  a  private  resi- 
dence Is  constituted  by  entering  a  private 
r^tdence  by  force,  threats  or  fraud  at  night, 
•  •  •  with  Intent  to  commit  a  felony  or 
the  crime  of  theft"  Article  84Sc  defines  a 
private  residence  under  said  article,  and  says 
the  same  shall  be  construed  to  mean  any 
building  or  room  occupied  and  actually  used 
at  the  time  of  the  offense  by  any  person  or 
persons  as  a  place  of  residence.  Article  845a 
makes  the  punishment  of  a  private  residence 
Imprisonment  in  the  penitentiary  for  any 
term  of  years  not  less  than  five.  In  Williams 
T.  State,  62  S.  W.  1057,  2  Tex.  Ct  Rep.  359; 
Brovm  v.  State,  64  S.  W.  1050,  3  Tex.  Ot 
Rep.  227,  this  amendment  came  before  this 
court  for  construction.  See,  also,  Jones  v. 
State,  80  S.  W.  530,  10  Tex.  Ct  Rep.  399,  a 
former  appeal  by  this  appellant  In  said 
cases  It  was  held  that  the  amendment  In 
question  made  the  burglary  of  a  private  resi- 
dence a  distinct  offense,  enhancing  the  pun- 
ishment therefor.  In  the  last-named  case  it 
was  held  that  where  the  facts  and  circum- 
stances showed  a  nighttime  burglary  of  a 
private  residence,  the  party  could  not  be 
prosecuted  and  convicted  of  a  daytime  bur- 
glary. 

However,  the  form  of  Indictment  under  this 
amendment  has  not  previously  been  before 
this  court  The  question  here  Is.  Is  the  desig- 
nation that  said  house  "was  a  private  resi- 
dence." sufficient  or  should  the  Indictment 
in  order  to  be  complete,  allege  that  said  build- 
ing or  room  was  occupied  and  actually  used 
at  the  time  of  the  offense  by  prosecutor  as 
a  place  of  residence?  Mr.  Bishop  lays  down 
the  rule  on  this  subject,  as  follows:  "If  to 
such  place  the  statute  adds  a  descriptive 
phrase.  It  should  be  covered  by  a  proper  al- 
legatlMi."  Bishop,  Cr.  Proc.  vol.  2,  {  136; 
Norrls  v.  State,  50  Ala.  126 ;  Danner  v.  State, 
64  Ala.  127,  25  Am.  Rep.  662;  Bell  v.  State,  20 
Wis.  599.  It  occurs  to  us,  from  the  language 
used  In  said  articles  839a  and  845c,  that  it 
was  Intended  to  make  the  burglary  of  a 
private  residence  at  night  a  distinct  offense, 
and  that  this  private  residence  should  be 
some  building  or  room  occupied  and  actually 
used  at  the  time  of  the  offense  by  some  per- 
son named  as  a  pi  ace  _  of  residence.  This 
subsequent  article  Is  descriptive  of  what  a 
private  residence  under  the  amended  statute 
Is,  and  as  we  understand  this  must  be  proved. 
Under  our  statutes  what  has  to  be  proved, 
should  ordinarily  be  alleged  In  the  indict- 
ment On  the  trial  of  this  case  the  facts  con- 
stituting It  a  private  residence  under  article 
845c  were  proven,  and  the  court  instructed 
the  Jury  in  accordance  with  said  proof. 
However,  the  indictment  did  not  contain  this 
description  of  said  private  residence,  which 
we  bold  was  a   necessary  averment 

Because  of  the  Insufficiency  of  the  indict- 
ment the  Judgment  Is  reversed,  and  the 
prosecution  ordered  dismissed. 


JOHNSON   v.    STATU. 

(Court  of  Orlmlnal  Appeals  of  Texas.    May  23, 
19W.) 

1.  CamiNAi,  Law  —  Bvidehck  —  Othicb  Of- 
fenses. 

On  a  prosecution  for  burglary.  It  was  error 
to  admit  evidence  that  defendant  when  arrested 
and  taken  before  a  justice,  and  before  he  was 
warned,  was  discovered  trying  to  get  rid  of  a  pin 
and  watch,  and  to  show  that  they  were  the 
fruit  of  former  crimes. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §{  822-824.] 

2.  BUBOI.A.BT—INSTBUCTI0NS— Defenses. 

On  a  prosecution  for  bnrglaiy  it  appeared 
that  a  pair  of  pants  were  stolen,  and  that  prose- 
cutor, thinking  that  the  pants  worn  by  defendant 
were  the  pair  stolen,  asked  defendant  where  he 
got  them,  to  which  he  replied  that  he  did  not 
remember.  Held,  that  though  the  court  charged 
on  explanation,  and  though  there  was  evidence 
that  a  pocketbook  also  stolen  was  found  at  de- 
fendant 8  house,  it  was  error  not  to  charge  on 
defendant's  affirmative  defense  that  he  had  pur- 
chased the  pants. 

3.  Same— Possession  of  Pbopbbty. 

On  a  prosecution  for  burglary,  where  it  was 
shown  that  a  purse  stolen  was  found  at  defend- 
ant'a^  house,  an  instruction  that,  if  defendant 
was  in  possession  of  the  purse  and  gave  no  ex- 
planation, it  was  a  circumstance  against  him, 
was  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent.  Dig.  Burglary,  §}  80,  118.] 

4.  SaITE— INDICTMKNI^-OOCUPANCT. 

An  indictment  charging  nighttime  burglary 
should  charge,  not  only  that  the  house  burglar- 
ized was  a  private  residence  of  prosecutor,  but 
that  the  same  was  occupied  and  actually  used 
at  the  time  of  the  offense  by  prosecutor  as  a 
place  of  residence. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Burglary,  $  62.] 

Appeal  from  District  Court  Smith  County ; 
R.  W.  Simpson,  Judge. 

Monroe  Johnson  was  convicted  of  burglary, 
and  he  appeals.    Reversed. 

Boy  Butler,  for  appellant  J.  B.  Tantls, 
Asst  Atty.  G01.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  the  burglary  of  a  private  residence,  at 
night,  and  bis  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  a  term  of  seven 
years;   hence  this  appeal. 

The  state's  case  depended  on  circumstan- 
tial evidence.  Prosecutor,  A.  Baer,  lived  in 
Tyler.  On  the  night  of  the  alleged  burglary 
he  and  bis  wife  had  gone  to  church,  leaving 
their  cook  and  children  at  home.  Baer  left 
a  pair  of  pants  hanging  on  a  chair,  either  In 
the  room  where  be  and  his  wife  slept  or  In 
the  adjoining  room.  They  came  back  from 
church ;  and  the  wife  testified  that  she  saw 
the  pants  banging  on  the  chair  after  she 
returned.  The  next  evening  it  was  discov- 
ered that  the  pants  were  missing,  and  also 
a  pocketbook  in  the  pants  pocket  containing 
$48.  Search  was  made  for  the  pants  and 
missing  money,  but  they  were  not  found. 
A  week  or  so  after  the  alleged  burglary  ap- 
pellant (a  negro  carpenter  living  In  Tyler) 
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went  to  the  store  of  Baer  for  the  purpose 
of  getting  him  to  go  on  the  bond  of  his 
brottier,  who  bad  been  arrested  for  some 
ofTense.  When  he  approached,  prosecutor  In- 
formed him  that  he  had  on  his  pants  which 
had  been  stolen  a  short  while  before  in  the 
alleged  burglary.  In  that  connection  he  told 
him  that  be  did  not  charge  him  with  steal- 
ing the  pants,  but  that  he  may  have  gotten 
th^n  from  some  one,  and  aslced  him  how  he 
got  them.  Appellant  stated  he  did  not  re- 
member. Appellant  was  Immediately  arrested, 
carried  to  the  Justice  of  the  peace,  and  while 
there  he  was  discovered  trying  to  get  rid  of  a 
pin.  This  is  not  described,  but  it  was  pre- 
sumably a  breastpin  of  some  characto:.  The 
pin  was  taken  from  him,  either  out  of  his 
mouth  or  In  his  band  near  bis  mouth.  He 
was  also  discovered  handing  a  watch  to  his 
brother.  His  brother  left  with  the  watch, 
which  was  subsequently  recovered.  There 
was  also  discovered  In  appellant's  trunk  at 
bis  home,  a  pocketbook  which  was  Identified 
by  prosecutor  as  the  pocketbook  which  had 
been  stolen  from  htm  on  the  night  of  the 
alleged  burglary. 

Appellant  was  carried  to  the  Jail  immedi- 
ately after  his  arrest  The  next  day  they 
sent  to  the  Jail  for  the  pants  he  had  on  at 
the  time  of  his  arrest,  and  he  furnished  the 
Jailer  with  a  pair  of  pants  somewhat  of  the 
same  description  as  those  claimed  by  prose- 
cutor, which  were  carried  to  prosecutor, 
though  he  failed  to  identify  them,  stating 
they  were  not  the  pants  appellant  had  on 
at  the  time  he  approached  him  in  his  store. 
The  Jailer  testified  that  he  discovered  in  the 
stove,  evidence  of  the  burning  of  clothing, 
and  a  part  of  what  he  took  to  be  the  waist- 
band of  a  pair  of  pants  that  resembled  in 
color  the  gray  pants  alleged  to  have  been 
found  by  prosecutor  on  appellant  Appellant 
denied  he  had  burned  any  pants  in  the  Jail ; 
but  testified  that  he  only  wate  the  pair  of 
pants  he  bad  on  In  the  store  to  the  Jail, 
and  that  these  were  the  same  pants  he  pulled 
off  and  sent  the  next  day  to  the  prosecutor; 
that  the  pants  burned  in  the  Jail  belonged  to 
a  prisoner  who  was  lousy,  and  from  wbom 
they  were  taken  by  the  prisoners  and  burned 
on  that  occasion.  Appellant  also  proved  as  a 
part  of  his  defense  that  be  traded  for  the 
pants  he  had  on  In  the  store,  and  which 
were  taken  from  him  at  the  Jail,  with  a 
yellow  negro  at  his  house  about  a  week  or  so 
before  he  was  arrested;  that  he  gave  for 
said  pants  a  pair  of  overalls.  This  was  testi- 
fied to  by  other  witnesses.  This  is  a  sufficient 
statement  of  the  testimony  to  discuss  the 
assignments  of  error. 

Appellant  insists  that  the  court  committed 
an  error  in  admitting  against  him  evidence  of 
other  offenses  in  no  wise  connected  with  the 
offense  for  which  he  was  being  tried,  to  wit, 
evidence  concerning  the  burglary  of  the  prem- 
ises of  Fain,  which  occurred  about  September 
Stb — ^the  burglary  for  which  appellant  was 


then  being  tried  occurring  in  October.  And 
he  also  objected  to  the  introduction  in  evi- 
dence against  him  of  testimony  regarding 
the  watch  found  on  him.  We  do  not  under- 
stand that  the  testimony  about  the  watcb 
showed  appellant  had  stolen  it  or  had  pro- 
cured it  In  any  previous  burglary,  bat  the- 
circumstances  connected  therewith  were  of  a 
suspicious  character.  These  matters  are  pre- 
sented in  several  bills  of  exception,  and  we 
believe  that  the  evidence  in  regard  thereto- 
should  have  been  excluded.  It  was  not 
competent,  appellant  not  having  t>een  warned, 
to  show  what  appellant  did  concerning  said 
pin  and  watch  in  the  Justice  court;  and  It 
was  not  competent  to  go  further  and  show 
that  these  articles  were  the  fruits  of  former 
crimes.  Inasmuch  as  they  had  no  bearing  on 
the  case  then  being  tried,  either  as  a  part 
of  the  res  gestae,  or  to  show  Intent  or  system. 
Long  V.  State,  39  Tex.  Cr.  B.  637,  46  S.  W. 
821. 

Appellant  also  complains  of  the  failure 
of  the  court  to  give  the  Jury  an  affirmative 
charge  on  bis  defense  of  purchase  of  said 
pants,  whldi  be  contends  was  the  main  crimi- 
native fact  used  by  the  state  against  blm. 
We  note  In  this  connection  that  the  court 
charged  on  explanation  given  by  defendant. 
If  any,  at  the  time  of  his  arrest  However, 
an  examination  of  the  record  discloses  that 
appellant  gave  no  explanation,  but  stated  to 
the  prosecutor  that  be  did  not  remember  how 
he  got  the  pants.  There  are  some  cases 
which  hold,  where  an  explamation  was  given 
at  the  time,  and  that  is  the  same  as  testified 
to  by  witnesses  on  the  trial  as  appellant's 
defense,  then  a  charge  on  explanation  would 
be  sufficient  as  it  presented  the  same  matter. 
However,  here,  as  stated,  there  was  no  ex- 
planation made.  On  the  trial  appellant 
proved  by  himself  and  other  witnesses  that 
he  purchased  or  traded  for  the  pants  in  ques- 
tion. This  was  a  substantial  matter  offered 
by  defendant  meeting  the  state's  case  on  Its 
main  criminative  fact ;  and  we  hold  that  the 
court  should  have  presented  this  question  in 
the  charge  to  the  Jury  so  that  they  might 
have  passed  on  the  truthfulness  thereof  as 
a  defense.  It  is  no  answer  to  this  proposi- 
tion that  there  were  other  criminative  facts 
also  against  appellant  For  instance  that 
there  was  found  at' his  house  a  pocketbook 
taken  at  the  same  time  of  the  alleged  bur- 
glary, and  with  the  pants,  which  prosecutor 
Identified  as  his  property.  As  to  this  there 
was  no  actual  possession  proven,  but  as  to 
the  pants  there  was.  Appellant  should  have 
been  afforded  a  charge  presenting  his  theory 
as  to  how  he  came  into  i)ossesslon  of  said 
pants.  Alvla  v.  State  (Tex.  Cr.  App.)  00  S. 
W.  .'.51 ;  Bond  v.  State,  23  Tex.  App.  180,  4  S. 
W.  680;  Smith  ▼.  State,  24  Tex.  App.  290,. 
<>  s.  >..  w. 

<''■!•  ••hiirro  as  to  appellant's  possession  of 
the  purse  was  also  criticised.  We  think  it  is 
subject  to  the  criticism.    That  Is,  It  was- 
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snggeflted  to  the  Jary  tbat.  If  they  found  ap- 
pellant was  in  possession  of  the  same  and  be 
gave  no  explanation,  they  were  authorized  to 
consider  it  as  a  circumstance  against  him. 

Although  the  question  is  not  raised  as  to 
the  sufficiency  of  the  indictment,  under  a  re- 
cent holding  of  this  court  the  indictment  is 
not  sufficient  and  a  new  one  should  be 
found.  Zack  Jones  v.  State  (May  16,  1906) 
96  S.  W.  44.  The  Indictment  should  charge, 
not  only  that  the  house  burglarized  was  the 
private  residence  of  the  prosecutor,  but  that 
the  same  was  occupied  and  actually  used  at 
the  time  of  the  offense  by  said  prosecutor 
as  a  place  of  residence. 

The  Judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 

BROOKS,  Jn  absent. 


WILLIAMS  T.  STATft. 

(Court  of  Criminal  Appeals  of  Texas.    May  23, 
1906.     On  Rehearing,  June  28,  1906.) 

Pbbjxtbt— Pboceedings  ih  Which  Oath  Was 
Administebkd— Atjthobitt  of  Officbb. 
Code  Cr.  Proa  1895,  arts.  84,  35,  author- 
ize county  and  district  attorneys  to  take  affi- 
davits that  an  offense  has  been  committed  and 
to  prepare  pleadings,  etc.  Article  36  authorizes 
them,  for  the  purpose  mentioned  in  the  two 
preceidlng  articles,  to  administer  oaths.  Article 
<t91  authorizes  the  issuance  of  process  to  bring 
witnesses  before  the  court  to  examine  into  viola- 
tioas  of  the  gaming  laws,  and  authorizes  coun- 
ty and  district  attorneys  to  cause  such  process 
to  issue,  and,  when  the  same  has  been  done, 
undpr  article  941  the  examining  court  may  in- 
vestigate the  matter  and  interrogate  witnesses 
QDder  oath.  Held,  that  where,  after  a  raid  upon 
a  residence  where  gambling  was  supposed  to  be 
going  on,  one  of  the  persons  found  in  the 
house  was  sworn  by  the  county  attorney  and 
interrogated,  his  answers  to  the  questions  were 
no  Imsis  for  a  prosecution  for  perjury,  as  the 
attorney  had  no  authority  to  proceed  with  such 
in  investigation  as  a  court  of  Inquiry. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  {  13%.] 

Appeal  from  District  Court,  Caldwell  Coun- 
ty; L.  W.  Moore,  Judge. 

Kid  Williams  was  convicted  of  perjury, 
and  he  appeals.  Reversed.  Motion  for  re- 
bearing  overruled. 

McNeal  &  Ellis,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Conviction  of  perjury. 
The  evidence  shows  that  the  Imputed  perjury 
was  committed  before  the  county  attorney. 
The  officers  made  a  raid  upon  the  residence 
of  Frazler,  under  the  Idea  that  gambling  was 
there  being  carried  on.  Among  others,  appel- 
lant was  f  otmd  in  the  hotise.  About  midnight 
be  and  others  were  carried  to  the  courthouse. 
The  county  attorney  was  brought,  and  pro- 
ceeded to  swear  appellant  and  asked  him 
*ome  questions.  The  indictment  alleges  that 
appellant  stated,  when  asked  by  the  county 
attorney,  that  he  had  not  seen  certain  parties 


play  at  a  game  of  cards  on  which  money 
was  bet 

It  may  be  seriously  questioned  If  this  In- 
dictment is  sufficiently  specific  to  charge  the 
ofTense  of  gambling  at  a  private  residence. 
Without  discussing  that  question.  In  our 
Judgment  the  county  attorney  had  no  author- 
ity to  administer  the  oath  and  proceed  to  the 
Investigation  as  a  court  of  Inquiry,  as  shown 
by  this  record.  Articles  34  and  85,  Code  Cr. 
Proc.  1895,  authorize  the  coimty  attorney  to 
take  the  affidavit  of  a  complaining  witness 
charging  an  ofTense,  which  shall  be  returned 
to  the  proper  court  after  being  reduced  to 
writing  and  sworn  to  by  the  complainant 
Article  36,  Code  Cr.  Proc.  1895,  authorizes  the 
county  attorney  for  this  purpose  to  adminis- 
ter oaths.  So  far  as  we  have  been  able  to 
ascertain  from  the  statute,  this  Is  the  extent 
of  the  authority  of  that  officer  to  administer 
oaths.  Article  941,  Code  Cr.  Proc.  1895,  au- 
thorizes the  magistrate,  whenever  he  has  rea- 
son to  believe  or  know  that  an  offense  has 
been  committed,  to  summon  witnesses  or 
cause  them  to  be  summbned,  place  them  un- 
der oath,  and  investigate  the  matter,  and,  if 
an  offense  has  been  committed,  take  neces- 
sary steps  to  have  the  parties  prosecuted. 
But  the  limitation  of  the  authority  in  Texas 
to  hold  courts  of  inquiry  is  relegated  to  the 
Judicial  department — ^magistrates  and  Jus- 
tices— except  grand  Juries.  While  In  gam- 
bling transactions  the  statute  seems  to  author- 
ize the  county  or  district  attorney  to  sub- 
poena persons  toward  the  enforcement  of  the 
gambling  law,  the  statutory  authority  in  re- 
gard to  this  matter  stops  at  that  point  It 
does  not  authorize  him  to  swear  witnesses, 
and  the  language  is  so  indefinite  It  Is  a  very 
serious  question  as  to  what  is  the  extent  of 
the  power.  If  any  In  fact  has  been  conferred 
by  this  particular  statute  upon  such  officer. 
Be  this  as  It  may,  it  seems  that,  under  our 
procedure,  a  limitation  is  placed  upon  the  au- 
thority of  the  county  or  district  attorney  to 
administer  oaths,  except  as  provided  in  ar- 
ticles 34,  35,  36,  Code  Cr.  Proc.  1895.  This 
being  true,  the  statements  of  the  appellant 
made  before  the  eotuity  attorney  here  were 
not  under  such  an  oath  as  is  authorized  by 
law;  that  Is,  not  in  such  Judicial  proceeding! 
as  mentioned  In  the  statute.  They  were  not 
In  a  tribunal  authorized  to  administer  oaths 
or  to  take  his  testimony. 

Appellant  made  a  motion  to  quash,  as  well 
as  in  arrest  of  judgment  which  should  have 
l»een  sustained.  There  are  some  other  ques- 
tions in  the  case  which  would  require  a  re- 
versal ;  but  under  the  view  we  take  of  the 
legal  status  of  the  matter,  there  Is  no  offense 
charged,  and  a  discussion  of  the  other  mat- 
ters is  not  indulged. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  prosecution  ordered  dis- 
missed. 

ft 

BROOKS,  J.,  absent 
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On  Rehearing. 

At  a  tenner  day  of  tbia  term  tbe  Judgment 
herein  was  reversed,  and  the  prosecution  or- 
dered dismissed.  This  opinion  Is  in  conflict 
with  that  in  Bailey  t.  State,  41  Tex.  Cr.  B. 
158,  53  S.  W.  117,  and  being  in  contraren- 
tion  of  tliat  opinion  the  effect  of  this  opin- 
ion is  to  overrule  it  The  Assistant  Attorney 
General  has  filed  a  motion  for  rehearing,  bas- 
ing it  upon  the  Bailey  Case.  We  have  reviewed 
the  Bailey  Case  and  the  reasoning,  in  connec- 
tion with  what  we  have  said  in  this  case  and 
the  statutes  bearing  upon  tbe  question,  and 
are  of  opinion  that  the  Bailey  Case  went  too 
far  and  placed  a  construction  upon  the  stat- 
ute not  warranted.  Articles  34  and  35,  au- 
thorize the  county  and  district  attorneys  to 
talce  affidavits  that  an  offense  has  been  com- 
mitted in  their  respective  districts  or  coun- 
ties, and  prepare  proper  pleadings,  etc.,  and 
article  36  authorizes  them,  for  the  purposes 
mentioned  in  tbe  two  preceding  articles,  to 
administer  oaths.  This  Is  as  far  as  our  stat- 
utes have  gone  authorizing  those  two  officers 
to  administer  oaths  In  criminal  cases,  or  in 
regard  to  criminal  matters.  Article  391  au- 
thorizes the  Issuance  of  process  to  bring  wit- 
nesses before  tbe  court  to  examine  into  vio- 
lations of  the  gaming  laws,  and  authorizes 
the  county  and  district  attorneys  to  cause  this 
process  to  issue.  But,  as  said  in  the  original 
opinion,  this  seems  to  end  their  authority. 
When  this  has  been  done,  under  article  941, 
Code  Or.  Proc.  1895,  the  examining  court  may 
look  into  the  matter  and  interrogate  witness- 
es under  oath,  but  it  does  not  clothe  the  coun- 
ty and  district  attorney  with  such  Judicial 
power,  nor  undertake  to  do  so.  Therefore, 
we  are  of  opinion  that  the  Bailey  Case  is 
wrong,  and  should  be  overruled  to  this  extent 

We  believe  tbat  the  original  opinion  is  cor- 
rect and  therefore  tbe  motion  for  rehearing 
is  overruled. 

BROOKS,  J.,  absent 


McKINNET  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  18, 
1900.    Rehearing  Denied  June  6,  1900.) 

1.  HoMTCiDB— Evidence— Res    Gebt.b— Othkb 
OFFENSE  Part  of  Same  Tbansaotion. 

AVhere,  on  a  prosecution  for  murder,  it  ap- 
peared that  there  had  for  some  time  been  ill- 
feeling  between  defendant,  on  one  side,  and  de- 
ceased and  another,  on  the  other,  it  was  proper 
to  admit,  ns  res  pesta»,  evidence  showing  that  on 
the  night  of  the  homicide,  and  prior  to  the 
altercation  in  which  it  occurred,  defendant  had 
quarreled  with  the  other  and  shot  at  him ;  it  ap- 
pearing that  the  two  altercations  were,  in  effect, 
a  continuous  affair. 

[E!d.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  343.] 

2.  Same— Evidence— Thbeatb. 

■VVhere,  on  a  prosecution  for  murder,  it 
appeared  that  about  two  hours  prior  to  the 
homicide  defendant  had  had  trouble  with  de- 
ceased and  another,  it  was  proper  to  admit  evi- 
dence  that  just  after   such   trouble   defendant 


was  brought  into  a  building  by  men  wbo  were 
holding  his  arms,  and  that  be  said.  "If  you 
had  let  me  alone  I  would  have  killed  all  of 
them,"  as  the  threat  evidently  comprehended 
deceased. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent   Dig.    Homicide,   H   2^296.] 

&  Sahb— Pbepabations. 

Where,  on  a  prosecution  for  murder,  it 
appeared  that  defendant  and  another  became 
engaged  in  an  altercation  with  deceased,  which 
led  to  the  homicide,  defendant  and  the  other 
acting  to;;ether,  it  was  competent  to  sliow  by  a 
witness  that  prior  to  the  shooting  he  sold  a 
pistol  to  defendant's  companion. 

[Ed.  Note.— For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  S3  301,  339.] 

4.  Same— iNBTBUCTioNS— Intent. 

On  a  prosecution  for  marder  the  evidence 
showed  tbat  defendant  and  another,  acting  to- 
gether, were  firing  In  the  direction  of  deceased, 
and  kept  up  the  firing  until  they  exhausted  their 
ammunition;  that  they  returned  to  a  store,  got 
more  ammunition,  and  came  back  and  continued 
firing  until  they  killed  deceased.  Defendant  re- 
quested an  instruction  that  if  defendant  and 
his  companion  began  shooting  toward  deceased, 
but  that  they  were  not  intending  to  shoot  de- 
ceased, or  any  other  person,  but  were  only  shoot- 
ing with  the  intention  of  alarming  him,  but  in 
the  course  of  the  shooting  defendant's  compan- 
ion intentionally  and  without  justification  killed 
deceased,  of  which  intent  defendant  had  no 
knowledge,  defendant  was  not  guilty  as  a  prin- 
cipal. Beld,  that  the  instruction  was  properly 
refused  as  not  warranted  by  the  evidence. 

5.  Save— Engasino  in  Cohbat. 

Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  there  was  an  altercation  tietween 
defendant  and  deceased,  and  that  defendant 
went  to  a  store  and  got  his  gun  and,  returning, 
began  shooting  at  deceased,  who  was  shot  while 
retreating,  it  was  proper  to  give  a  charge  predi- 
cated on  the  proposition  of  defendant  volun- 
tarily engaging  in  a  combat  knowing  that  it 
mi^ht  or  probably  would  result  in  death  or 
serious  bodily  harm  to  his  adversary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Homicide,  {§  590,  591.] 

Appeal  from  District  Court  Haskell  Coun- 
ty; H.  R.  Jones,  Judge. 

Jake  McKinney  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Af- 
firmed. 

C.  H.  Steele,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  life;  hence  this  appeal. 

The  homicide  occurred  in  the  town  of  Car- 
ney, Haskell  cotinty.  Rob  Walker  (deceased), 
his  brother  Tom  Walker,  and  McCullough 
kept  a  restaurant  or  lunch  stand,  and  McKin- 
ney and  Lester  Power  were  publishing  a 
newspaper;  Power  being  the  owner.  The 
business  part  of  the  town  was  in  one  line  of 
houses,  extending  along  the  street  from  north 
to  south.  Walker  &  McCuIlough's  store  wns 
100  or  150  feet  north  of  the  hotel  and  printing 
office.  A  number  of  stores  and  vacant  lots 
intervened.  The  printing  office  was  situated 
next  to  tbe  hotel  and  Hinds'  store,  In  front  of 
which  the  parties  who  did  the  shooting 
stood  on  the  night  of  tbe  homicide.    Tbe 
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(fate's  testimony  tended  to  show:  That  on 
some  account  there  was  a  grudge  existing  be- 
tween appellant  and  Lester  Power  on  one 
Bide  and  the  "Walkers  and  McOuUongh  on  the 
other.  Some  time  In  the  early  part  of  the 
night,  prior  to 'the  shooting,  the  parties,  or 
some  of  them,  had  an  altercation,  and  some 
two  or  three  hours  later  It  was  renewed  In 
front  of  the  hotel.  Appellant  and  Lester 
Power,  acting  together,  went  to  Hinds'  store, 
got  their  guns,  came  out,  and  shot  at  the 
Walkers,  who  retreated  north  toward  their 
store,  not  being  armed  at  the  time,  and  firing 
no  shots.-  That  they  could  not  get  in  at 
their  store,  it  being  locked,  and  they  came 
down  in  front  of  McFadden's  drug  store,  the 
next  door  south.  Tom  Walker  went  into  this 
store,  and  bis  brother  remained  on  the  out- 
side. Tom  attempted  to  get  bis  brother  to 
come  in  out  of  danger,  as  the  parties  were 
firing  in  tliat  direction.  His  brother  started 
to  retreat  around  the  comer  of  said  store, 
when  he  was  shot  in  the  back,  the  ball  strik- 
ing his  spinal  column,  which  caused  his  death. 
The  defendant's  theory  was  that,  after  the 
difficulty  in  front  of  the  hotel,  they  retired 
to  Hinds'  store,  12  or  20  steps  oft,  to  get  their 
guns  to  protect  themselves,  and  that  as  the; 
came  out  of  the  store,  as  they  had  a  right  to 
do  for  their  protection,  the  firing  began. 
They  claimed  that  after  the  parties  fired 
at  them,  or  they  thought  they  were,  they  fired 
in  self-defense.  It  was  further  claimed  by 
appellant  that  the  testimony  showed  that 
Lester  Power  fired  the  shot  which  killed 
Robert  Walker,  and  that  the  circumstan- 
ces showed  he  was  firing  at  random, 
and,  if  Power  intended  to  kill  deceased,  he 
(McKinney)  did  not  participate  In  his  Intent. 
We  think  this  a  sufficient  statement  of  the 
case  to  present  the  matters  discussed  in  the 
assignments. 

The  state  was  permitted  to  prove  by  Tom 
Walker,  and  other  witnesses,  over  appel- 
lant's objection,  that  on  the  night  of  the 
homicide,  and  prior  thereto,  and  near  Ed 
Hinds'  store,  In  Carney,  defendant  and  Rob 
Walker  were  talking,  and  in  said  conversation 
called  the  name  of  Frank  McCullongh,  and 
McCullongb,  being  nearby  and  hearing  his 
name  called,  started  toward  defendant,  and 
said,  "What  is  that  about  McCulloughr'  De- 
fendant then  said  to  him,  "You  have  been 
talking  about  ladies  of  this  town,  and  have 
talked  alraut  the  Walker  boys,  and  yon  have 
got  to  leave  this  town."  And  McCullough 
said  in  reply  thereto,  "Ton  are  a  liar."  Then 
defendant  went  up  to  McGuilough  and  slap- 
ped him  in  the  face,  and  said  "Hike,"  and 
then  McGuilough  ran  In  the  direction  of 
Walker  &  McCullough's  restaurant,  and  de- 
fendant shot  at  him  with  a  pistol  twice  as 
be  ran  off.  This  was  objected  to  by  appel- 
lant on  the  ground  that  the  same  was  irrel- 
evant, immaterial,  and  calculated  to  preju- 
dice the  rights  of  defendant  in  this  case. 
The  coart  overmled  the  objections,  and  ex- 
plains that  this  evidence  was  admitted  as  a 
968.W.— i 


part  of  the  res  gestae,  because  it  was  shown 
that  defendant  had  threatened  to  run  Frank 
McCullough,  Tom  Walker,  and  Rob  Walker 
(deceased)  out  of  town,  or  he  would  kill  them, 
and  therefore  tended  to  show  the  state  of  the 
defendant's  feelings  toward  McCullough  and 
Walker  at  the  time  of  the  killing.  This  mat- 
ter was  connected  with  the  difficulty,  as  it 
h&ppened  on  the  same  night  of  the  homicide, 
and  it  seems  to  have  been  a  continuous  af- 
fair, more  or  less,  from  this  time  on  until 
the  shooting  occurred  in  which  the  homicide 
was  committed.  The  explanation  of  the 
court  in  that  connection  we  think  sufficiently 
shows  a  reason  for  its  admission,  even  if  it 
be  conceded  that  the  bill  is  otherwise  suffi- 
cient, which  we  very  much  doubt  The  ob- 
jection urged  is  that  it  was  Immaterial,  Irrel- 
evant, and  prejudicial,  which  cannot  be  con- 
sidered as  pointing  out  any  real  objection  to 
the  admission  of  this  testimony.  The  state- 
ments in  connection  with  the  evidence  do  not 
show  that  the  court  acted  Improperly  In  its 
admission. 

By  appellant's  next  bill  of  exceptions  It 
seems  that  the  state  was  permitted  to  prove 
that  some  time  in  August,  prior  to  the  difficul- 
ty, there  was  a  difference  of  opinion,  and 
some  unpleasant  feeling,  between  Lestef 
Power  and  Tom  Walker  and  Rob  Walker 
about  the  privilege  of  selling  drinks  at  a 
picnic.  The  bill  does  not  show  what  the 
character  of  this  difference  was.  If  we  re- 
cur to  the  evidence,  it  was  of  no  particular 
significance,  and  what  was  Introduced  as  to 
that  transaction  could  not  have  possibly  In- 
jured appellant.  The  court  further  explains 
that  such  evidence  was  admitted,  because  it 
was  shown  that  defendant  and  Power  were 
acting  together,  and  as  tending  to  show  the 
state  of  Power's  feeling  towards  deceased. 
The  evidence  did  show  that  the  parties  were 
acting  together  at  the  time  of  the  homicide, 
and  In  fact  they  appear  to  have  been  co-oper- 
ating during  the  entire  altercation  occurring 
that  night.  If,  as  the  court  states,  the  par- 
ties were  acting  together  in  pursuance  of  a 
conspiracy,  the  evidence  complained  of,  even 
if  it  had  any  significance,  may  have  been 
introduceable  as  showing  the  animus  actuat- 
ing Lester  Power,  and  that  appellant  partic- 
ipated with  Power  In  his  animus. 

The  third  bill  of  exceptions  shows  that  the 
state  proved  by  Mrs.  Hinds  that  she  was  in 
the  dining  room  of  the  hotel  at  Carney  on  the 
night  of  the  homicide,  and  about  two  hours 
prior  thereto,  and  just  after  some  trouble  be- 
tween defendant  and  Charley  Tankersley, 
It.  H.  Womble  and  Dr.  Iiewls  brought  defend- 
ant in  the  dining  room,  one  of  them  holding 
each  of  defendant's  arms.  'T>efendant  said, 
*If  you  had  let  me  alone  I  would  have  killed 
all  of  them.' "  To  the  introduction  of  which 
evidence,  defendant  then  and  there  objected, 
for  the  reason  that  the  same  was  irrelevant. 
Immaterial,  and  calculated  to  prejudice  the 
rights  of  the  defendant.  The  court  explains 
this  bill  M  toUowa:    rrhis  evidence  was  ad- 
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mltted  after  It  had  been  shown  that  defend- 
ant had  Just  had  trouble  with  Charlie  Tank- 
ersley  and  Rob  Walker  (deceased),  for  the 
purpose  of  showing  the  state  of  his  feelings 
toward  deceased,  and  this  statement  was 
made  by  defendant  after  a  gun  bad  been 
taken  from  him."  We  presume  appellant  in- 
tended to  object  to  this  evidence  because  the 
threat,  if  any,  or  the  declaration,  was  not 
uttered  against  deceased.  We  take  it  that  it 
comprehended  deceased.  Evidently,  from 
the  court's  explanation,  there  is  no  escape 
from  this.  The  hill  Itself  does  not  present 
any  fact  to  show  the  inadmissibility  of  this 
testimony,  and  the  bill  should  always  be  so 
full  as  to  disclose  error  on  the  part  of  the 
court 

There  are  some  exceptions  urged  In  the 
statement  of  facts  that  perhaps  are  not  pre- 
sented in  the  bill  of  exceptions.  But  an  ex- 
amjnatlon  discloses  that  the  testimony  which 
was  complained  of  was  admissible.  Ap- 
pellant was  present  and  participated  in  the 
difficulty.  In  his  exception,  defendant's 
threat  was  unquestionably  uttered  against 
deceased,  as  be  mentioned  the  Walker  boys. 
We  think  it  was  comi>etent  to  show  that  the 
witness  sold  a  pistol  to  Lester  Power,  prior 
to  the  shooting.  He  was  evidently  armed  at 
the  time.  We  think  it  would  make  very  little 
difference  where  he  got  his  arms — whether  a 
gun  or  pistol.  It  would  make  but  little  dif- 
ference whether  the  testimony  showed  Lester 
Power  surrendered  his  gun  to  sherlft  or 
whether  the  sheriff  took  the  gun  from  him. 

Appellant  objected  to  the  court's  charge  In 
the  definition  of  principals.  We  think  this 
charge  is  correct,  and  In  accordance  with  our 
statute,  and  is  applicable  to  this  case. 

Appellant  complains  because  of  the  refusal 
of  the  court  to  give  his  special  requested  in- 
struction, as  follows:  "Should  you  believe 
the  defendant  and  Lester  Power  began  shoot- 
ing toward  deceased  and  his  brother,  but  that 
they  were  not  intending  to  shoot  deceased  or 
bis  brother,  or  any  other  person,  but  were 
only  shooting  with  the  Intention  of  alarming 
them,  and  that  such  shooting  was  so  continu- 
ed with  only  such  intent  on  the  part  of  de- 
fendant, but  in  the  course  of  said  shooting 
said  Lester  Power  Intentionally  and  without 
Justification  shot  and  killed  deceased,  and 
you  do  not  believe  beyond  a  reasonable  doubt 
that  defendant  knew  of  such  intent  on  the 
part  of  said  Lester  Power  to  shoot  deceased 
at  said  time,  then  defendant  would  not  be 
guilty  as  a  principal  In  the  commission  of 
said  offense,  and  you  will  acquit  uim."  We 
do  not  believe  this  charge  was  called  for  by 
any  testimony  delivered  In  the  case.  All  the 
testimony  shows  that  the  parties  were  act- 
ing together;  that  they  were  firing  In  the 
direction  of  deceased,  and  where  he  was  ul- 
timately killed;  that  they  kept  up  the  firing 
until  they  exhausted  their  ammunition:  that 
they  returned  to  the  store,  got  more  ammu- 
nition, and  came  back  and  continued  firing 


until  they  killed  deceased.  So  we  fail  to 
see  how  a  charge  of  this  character  was  call- 
ed for. 

We  make  the  same  observations  with  ref- 
erence to  the  exception  of  appellant  to  the 
court's  charge  because  of  Its.  failure  to  an- 
nounce the  principles  suggested  in  the  above 
requested  charge.  We  think  the  court's 
charge  on  self-defense  was  correct,  If  it  be 
conceded  that  appellant  was  entitled  to  such 
a  charge.  We  also  believe  that  the  court 
was  authorized  to  give  a  charge  predicated  on 
the  proposition  of  appellant  voluntarily  en- 
gaging In  a  combat,  knowing  that  it  might 
or  probably  would  result  In  death  or  serious 
bodily  harm  to  his  adversary. 

In  our  opinion,  the  court  was  not  required 
to  instruct  the  Jury  that  defendant  had  the 
right,  after  retreating,  to  arm  himself  with 
ammunition  and  return  to  the  scene  of  the 
dlfilculty  and  renew  the  shooting.  It  does 
not  occur  to  us  that  the  testimony  discloses 
that  this  action  on  his  part  was  rendered 
necessary  In  order  to  protect  himself  from 
danger  or  apparent  danger.  Indeed,  It  seems 
to  us,  after  the  retreat  of  said  parties,  when 
appellant  and  Lester  Power  returned  from 
the  store  with  their  guns,  there  were  no 
such  acts  or  demonstrations  on  the  part  of 
the  two  Walker  boys  which  caused  appellant 
to  believe  that  he  was  In  any  danger.  Nor 
do  we  believe  that  there  was  any  evidence 
which  shows  that  deceased  or  his  brother 
renewed  or  attempted  to  renew  the  difficulty, 
or  fired  any  shots  at  any  time  during  the 
difficulty. 

There  being  no  error  In  the  record,  the 
Judgment  Is  affirmed. 

BROOKS,  J.,  absent 


STONBJMAN  et  al.  v.  BILBT.* 

(Court  of  Civil  Appeals  of  Texas.    May  26  1906. 

Rehearing  Denied  June  23,  1906.) 

1.  Taxation  —  Delinquent  Taxes  —  Fobe- 

CLOSORK— JnaiSDICTION.  

Under  Sayles'  Rev.  Civ.  St  art  5232o. 
providing  that,  where  the  owner  of  delinquent 
tax  lands  is  a  nonresident  he  shall  be  cited  by 
notice  by  publication  on  the  filing  of  an  aftl- 
davit  averring  that  he  is  a  nonresident,  a  citation 
by  publication  in  a  suit  to  foreclose  for  delinquent 
taxes  is  unauthorized,  except  on  the  filing  of 
the  proper  affidavit. 

2.  Judgment  —  C!oi.tATBRAi.  Attack  — Evi- 
dence—Admissibiutt. 

The  presumption  that  a  sufficient  affidavit 
was  filed  to  authorize  the  issuance  of  a  cita- 
tion by  publication  is  on  collateral  attack  re- 
buttable, unless  rebutting  it  invoivA  a  con- 
tradiction of  the  record. 

[Ed.  Note. — For  cases  in  point  •«•  voL  30, 
Cent.  Dig.  Judgment,  f  934.] 

3.  Sake— PBESuuFTioNa. 

A  judgment  of  foreclosure  for  delinquent 
taxes  did  not  recite  the  filing  of  an  affidavit 
prerequisite  for  tbe  publication  of  a  citation 
or  service  on  defendant  in  the  action.  The 
record  affirmatively  showed  an  insufficient  affi- 
davit   Held,  that  it  would  be  inferred  that  the 

*Wrlt  o(  error  denied  by  Supreme  Court  Oct.  U,  19U6. 
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service  of  the  citation  bj  publication  was  bad 
4D  the  defective  affidavit,  and  the  presumption 
tliat  a  sufficient  affidavit  had  been  filed  was 
overcome. 

Appeal  from  District  Court,  Scurry 
County;  W.  K.  Homan,  Special  Judge. 

Action  by  John  S.  Bllby  against  G.  C. 
Stoneman  and  another.  From  a  Judgment 
for   plaintiff,    defendants   appeal.    Affirmed. 

H.  G.  Hughes  and  O.  P.  Woodruff,  for  ap- 
pellant 

SPEER,  3.  Appellee  insUtuted  this  salt  In 
trespass  to  try  title  to  recover  from  appellant 
and  another  a  section  of  land  in  Kent  county. 
The  defendants  pleaded  not  guilty  and  the 
cause  was  submitted  to  the  court,  without 
tbe  intervention  of  a  jury,  who  rendered 
Judgment  in  favor  of  the  plaintiff  in  tbe 
action. 

The  following  are  tbe  findings  of  fact  made 
by  tbe  trial  court,  which  we  adopt: 

"First  The  land  in  controversy  in  this  suit, 
being  survey  Mo.  2,  abstract  No.  505,  of  640 
acres  in  Kent  county,  Tex.,  was  patented  to 
W.  P.  Wilson  August  15,  1883,  by  patent  No. 
140,  in  volume  6.  Wilson  conveyed  said  land 
to  George  S.  Roll  by  deed  dated  January  31, 
1884.  Roll  conveyed  to  O.  J.  Wlren  and  P. 
CooksoD  by  deed  dated  October  25,  1884.  O. 
J.  Wlren  conveyed  to  H.  T.  Cookson  and  F, 
P.  Shultz  an  undivided  one-fourth  interest 
in  the  land,  by  deed  dated  April  16,  1887. 

F.  Cookson  conveyed  by  quitclaim  deed  to 
Dorr  Clark  and  D.  G.  Plumb,  by  deed  dated 
March  23,  1895.  H.  T.  Cookson  and  F.  P. 
Shultz  conveyed  by  quitclaim  deed,  dated 
January  31, 1895,  to  Clark  and  Plumb.  Dorr 
Clark  and  D.  C.  Plumb  conveyed  to  Henry 

G.  Weare  by  deed  dated  November  20,  1895, 
this  conveyance  reciting  that  the  grantee  was 
a  resident  of  Spearflsh,  S.  D.  A  trust  deed 
on  the  land  In  controversy  was  executed  by 
Clark  and  Plumb  to  D.  T.  Bomar  June  26. 
1895.  Clark  and  Plumb  conveyed  to  Charles 
I<.  Ware  by  deed  dated  March  1,  1809. 
Henry  G.  Weare  and  John  P.  Allison  con- 
reyed  to  Charles  Ij.  Ware  by  deed  dated 
March  8, 1899.  The  Wilkins  Land  Mortgage 
Company  conveyed  the  lands  in  controversy 
to  John  S.  Bilby,  plaintiff  in  this  suit  by  deed 
dated  December  6,  1001.  Cbarles  L.  Ware 
and  the  Evans-Snlder-Buel  Company  con- 
veyed this  and  other  lands  to  plaintiff,  John 
S.  Bilby,  by  deed  dated  October  31,  1900. 
Cbarles  L.  Ware  executed  a  deed  to  plaintifF, 
John  S.  Bllby,  October  2,  1003,  for  the  land 
In  controversy,  reciting  that  this  conveyance 
was  made  for  the  purpose  of  correcting  any 
omission  in  the  description  of  the  land  In  bis 
previous  conveyance  to  Bllby  of  March  SO, 
1900.  All  tbe  foregoing  conveyances  were 
duly  acknowledged  and  placed  of  record  In 
tbe  deed  records  of  Kent  County,  Texas. 

"Second.  Suit  was  instituted  in  tiie  district 
court  of  Kent  county  on  March  11,  1899,  by 
tbe  county  attorney,  on  bduilf  of  tbe  state. 


against  "unknown  owner,'  to  foreclose  tbe 
lien  for  taxes  on  tbe  land  In  controversy  de- 
linquent for  the  years  1895,  1896,  and  1807, 
aggregating  $43.57.  Tbe  petition  in  said  suit 
was  verified  by  the  affidavit  of  tbe  county 
attorney  that  the  averments  contained  there- 
in are  true  to  tbe  best  of  his  knowledge  and 
belief,  but  contains  no  allegation  that  tbe 
owner  was  a  nonresident  of  tbe  state,  or  that 
the  owner  was  unknown  and  could  not  be 
ascertained  by  inquiry.  This  petition  was  on 
a  printed  form,  prepared  under  the  act  ap- 
proved April  13,  1895,  and  contained  the  al- 
legation that  the  delinquent  tax  record  of 
Kent  county,  comprising  a  list  of  all  lands 
which  had  l>een  returned  delinquent  since 
January  1,  1885,  had  been  prepared  by  the 
comptroller  of  public  accounts;  that  the  land 
in  controversy  is  embraced  therein,  and  re- 
turned delinquent  for  the  taxes  since  Janu- 
ary 1,  1895;  that  a  duplicate  of  said  tax  rec- 
ord bad  been  sent  to  the  county  clerk  of  Kent 
county,  and  by  bim  recorded  in  a  book  styled 
and  labeled  tbe  'Delinquent  Tax  Record  of 
Kent  County,'  which  was  immediately  by  tbe 
clerk  certified  to  the  commissioners'  court  of 
Kent  county,  published  in  a  newspaper  as 
required  by  law,  and  that  said  court  had  filed 
a  list  of  all  of  said  lands  so  advertised  for 
taxes,  including  the  land  in  controversy,  and 
caused  this  suit  to  be  filed.  A  notice  in  sub- 
stantial compliance  with  the  requirements 
of  article  6232o,  Sayles'  Rev.  CiT.  St,  ad- 
dressed to  'unknown  owner*  and  to  all 
persons  owning  or  having  or  claiming  any  in- 
terest in  tbe  land  In  controversy,  was  issued 
on  the  date  of  tbe  institution  of  tbe  suit  and 
duly  published.  On  October  10,  1899,  the 
state  filed  Its  first  amended  original  petition 
in  tbe  tax  suit,  which  was  the  same  in  all 
respects  as  the  original  petition,  except  that 
It  alleged  that  tbe  delinquent  tax  record  bad 
been  prepared  by  tbe  tax  collector  of  Kent 
county,  under  the  provisions  of  an  amended 
act  'as  enacted  by  the  regular  session  of  the 
Twenty-Fourth  Legislature,'  that  said  delin- 
quent tax  record  had  been  certified  by  the 
county  Judge  of  Kent  county,  and  delivered 
by  the  tax  collector  to  the  county  clerk,  who 
caused  a  duplicate  thereof  to  be  sent  to  the 
comptroller  of  public  accounts.  On  the  same 
date  of  the  filing  of  this  amended  petition  a 
Judgment  was  rendered  in  favor  of  tbe  state 
against  'unknown  owner'  for  tbe  sum  of 
$44.63,  taxes  due  on  tbe  land  in  Controversy, 
adjudging  a  lien  in  favor  of  tbe  state  for  the 
amount  of  taxes,  Interest  and  cost,  and  fore- 
closing the  same,  directing  the  issuance  of  an 
order  of  sale,  and  that  tbe  officer  making  the 
sale  execute  a  deed  to  the  purchaser  thereat 
subject  to  the  right  of  the  defendant  to  re- 
deem the  land  within  two  years  from  the 
date  of  tbe  sale  by  paying  to  tbe  purchaser 
double  the  amount  of  money  paid  by  bim 
therefor,  and  that  said  order  of  sale  should 
have  tbe  force  and  effect  of  a  writ  of  pos- 
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■eeslon  as  between  tbe  parties  to  tbe  snit  or 
any  one  claiming  under  tbe  defendant,  and 
that  the  officer  place  the  purchaser  in  pos- 
sesBlon  of  tbe  land  wltbln  30  days  after  tbe 
day  of  Bale.  Order  of  sale  was  Issued  under 
this  Judfrment  on  NoTember  8,  1809,  and  the 
land  sold  to  the  defendant  J.  Renf td  on  De- 
cember S,  1S99,  for  the  sum  of  $80,  and  the 
order  of  sale  returned  June  0, 1000.  A  deed 
was  executed  by  N.  N.  Rodgers,  sheriff  of 
Kent  county,  the  officer  making  the  sale  on 
December  5, 1899,  to  the  defendant  J.  Renfro 
for  the  land  in  controversy,  conveying  all 
the  estate,  right,  title,  and  Interest  which  the 
said  'unknown  owner*  bad  on  November  8, 
1809,  or  at  any  time  afterwards,  in  the  land, 
subject,  however,  to  defendant's  right  to  re- 
deem the  land  within  two  years  after  tbe 
date  of  sale  by  paying  to  the  purchaser  double 
tbe  amount  of  money  paid  by  bim  therefor, 
wbicb  deed  was  duly  acknowledged  and  re- 
corded la  the  deed  records  of  Kent  county. 

"Third.  J.  Renfro  conveyed  to  defendant 
6.  0.  Stoneman,  by  deed  dated  January  28, 
1901.  tbe  land  in  controversy,  which  deed  was 
duly  acknowledged  and  recorded. 

"Fourth.  Defendants  have  held  possession 
of  the  land  claimed  by  them  from  tbe  dates 
of  their  respective  conveyances,  and  have 
made  Improvements  thereon  of  tbe  character 
and  to  the  amount  as  claimed  In  tbelr 
petition.  No  proof  has  been  made  In  this 
case  of  the  value  of  tbe  land  without  such 
Improvements,  or  its  value  with  tbe  Improve- 
ments. 

"Fifth.  At  the  time  of  the  Institution  of  the 
tax  suit  against  'unknown  owner*  in  the 
district  court  of  Kent  county,  to  wit,  March 
11, 1899,  tbe  records  of  deeds  of  Kent  county 
showed  the  legal  title  of  the  land  in  con- 
troversy to  be  in  Henry  G.  Weare,  of  Spear- 
flsh,  S.  D.,  and  I  find  that  the  county  at- 
torney of  Kent  county  could  have  ascertained 
the  name  and  residence  of  the  owner  of  said 
land  at  the  time  of  the  Institution  of  tbe  tax 
suit  by  reference  to  tbe  deed  records  of  Kent 
county. 

"Sixth.  In  the  Judgment  of  foreclosure 
rendered  in  the  tax  suit  on  October  10,  1809, 
there  was  no  recital  of  notice  to  or  service 
upon  the  defendant  in  that  suit,  but  said 
Judgment  recited  that  the  defendant  appeared 
by  an  attorney  appointed  by  the  court  to 
represent  the  defendant,  and  I  find  that  the 
record  In  said  tax  suit  shows  no  affidavit  by 
the  county  attorney  that  tbe  defendant  in 
that  suit  was  a  nonresident  of  the  state,  or 
that  tbe  owner  of  said  land  was  unknown 
and  could  not  be  ascertained  by  inquiry. 

"Seventh.  The  present  suit  was  instituted 
on  March  26, 1002." 

It  is  sufficient  for  an  affirmance  of  the 
Judgment  if  we  sustain  any  one  of  tbe  three 
conclusions  of  law  made  by  the  trial  Judge, 
and  this  we  do.  The  findings  show  that  tbe 
Judgment  of  foreclosure  rendered  in  the  tax 
suit  contained  no  recital  of  notice  to,  or 


service  upon,  tbe  defendant  In  that  suit,  and 
tiiat  tbe  petition,  although  sworn  to  by  tbe 
county  attorney  representing  the  state,  con- 
tained no  allegation  that  tbe  owner  was  a 
nonresident  of  tbe  state,  or  that  the  owner 
was  unknown  and  could  not  be  ascertained 
by  inquiry.  Supplementing  the  findings  of 
the  trial  court,  we  furtbw  find  that  tbe  or- 
iginal petition  In  tbe  foreclosure  suit  con- 
tained the  allegation  "that  tbe  defendant's 
place  of  residence  is  unknown  to  plaintiff." 
The  question  first  arises,  does  the  failure  to 
file  the  affidavit  for  a  service  by  publication, 
as  required  by  article  5232o,  Sayles'  Rev. 
Civ.  St,  affect  the  Jurisdiction  of  the  court 
to  proceed  to  Judgment  in  tbe  case?  That 
article,  so  far  as  pertinent  to  the  Inquiry, 
reads:  "Wherever  the  owner  or  owners  of 
any  lands  or  lots  returned  delinquent  or  re- 
ported sold  to  the  state,  or  that  may  hereafter 
be  reported  sold  or  returned  delinquent  for 
tbe  taxes  due  thereon  for  any  year  or  number 
of  years,  are  non-residents  of  the  state,  or  the 
name  of  tbe  owner  or  owners  of  said  land  or 
lots  be  unknown,  then  upon  affidavit  setting 
out  that  the  owner  or  owners  are  non-resi- 
dents or  that  the  owner  or  owners  are  un- 
known to  the  attorney  for  the  state  and  after 
inquiry  cannot  be  ascertained,  said  parties 
shall  be  cited  and  made  parties  defendant' 
by  notice,"  etc.  We  think  It  is  to  be  under- 
stood from  tbis  language  that  as  a  condition 
precedent  to  the  court's  power  to  Inquire  In- 
to the  merits  of  the  action  the  affidavit  pro- 
vided for  must  have  been  filed.  In  other 
words,  a  citation  by  publication  is  not  author- 
ized except  upon  the  filing  of  such  affidavit, 
and,  of  course,  a  Judgment  without  citation 
may  be  shown  to  be  invalid  if  properly  at- 
tacked. The  following  authorities  appear  to 
treat  such  omission  as  a  Jurisdictional  de- 
fect: Hardy  v.  Beaty,  84  Tex.  562,  19  S.  W. 
T78,  31  Am.  St  Rep.  80;  lams  v.  Root  (Tfex. 
Civ.  App.)  55  S.  W.  412;  Pennoyer  v.  NefC, 
95  U.  S.  714,  24  L.  Ed.  665;  Ooons  v.  Throck- 
morton, 25  Ark.  60;  Allen  ▼.  Smith,  26  Ark. 
495;  People  v.  Pearson,  76  Oal.  400,  18  Pac 
424;  Bardsley  v.  Hines,  83  Iowa,  167;  Jef- 
frey's Heirs  V.  Hand's  Heirs,  37  Ky.  89;  Mur- 
dock  V.  Hlllyer,  45  Mo.  App.  287;  Gilmore  T. 
T^ampman  (^Ilnn.)  90  N.  W.  1113,  91  Am.  St. 
Hep.  376;  Beckett  v.  Cuenin  (Colo.)  25  Pac 
167,  22  Am.  St  Rep.  809. 

This  brings  us  to  a  consideration  of  tbe 
further  question  whether  or  not  the  failure 
to  file  a  proper  affidavit  In  the  original  tax 
foreclosure  suit  can  be  shown  in  this,  since 
tbe  attack  is  collateraL  We  are  not  unmind- 
ful of  the  rule  laid  down  In  the  Texas  cases 
above  cited,  to  tbe  effect  that  on  collnteral 
attack  the  presumption  is  that  a  sufficient 
affidavit  was  filed  to  authorize  the  Issuance 
of  the  citation  by  publication.  But  we 
understand  the  rule  to  be  that  this  is  a  re- 
buttable presumption  unless  rebutting  it  in- 
volves in  some  way  the  contradiction  of  tbe 
record.    As  before  shown,  the  Judgment  does 
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not  Teclte  Uie  filing  of  an  afBdavlt  or  Beirice 
upon  the  defendant  in  the  action,  but,  on  the 
etmtrary,  the  record  does  affirmatively  show 
an  Insoffldent  affidavit  (the  sworn  petltl<m), 
and  In  such  case  the  Inference  is  that  the 
aerrice  was  bad  upon  the  defective  affidavit, 
the  waij  one  in  the  record,  and  the  pre- 
smnption  above  referred  to  Is  therefore  over- 
come. This  we  understand  to  be  the  appli- 
cation of  the  exact  rule  announced  by  us  In 
the  cases  of  Earnest  v.  Glaser,  74  S.  W.  606, 
7  Tex.  Ct  Rep.  712,  and  Babcock  v.  Wolf- 
farth,  80  S.  W.  642,  10  Tex.  Ct  Rep.  164,  In 
each  of  which  cases  a  writ  of  error  waa  re- 
fused. 

Holding  as  we  do  in  these  respects,  we  af- 
firm \he  Judgment  of  the  district  court  Ir- 
respective of  his  other  conclusions  of  law, 
which  we  find  It  unnecessary  to  decide,  or 
even  to  dlscusa 

Affirmed. 


?IISSOURI,  K.  &  T.  RT.  CO.  v.  GARRETT.* 

(Court   of  dvil  Appeals  of  Texas.    June  23, 
1906.    Rehearing  Denied  June  23,  1906.) 

L  Tbiai.  —  iNsraucTioNS  —  Wmqht  of  Hvi- 

DEHCE.  ,   „    , 

Where  a  paragraph  of  the  charge  denning 
the  measure  of  damages  recited  that  it  was 
applicable  only  in  the  event  the  jury  had  pre- 
viously found  that  defendant,  through  its  failure 
to  exercise  ordinary  care,  delayed  and  roughly 
bandied  the  cattle  In  question  en  route,  result- 
ine  proximately  in  their  injuries,  it  was  not 
objectionable  as  on  the  weight  or  evidence. 
2.  Carrikbs— Transportation  oi  IiIVk  Stock 
—IiiJTJBiKs— Action— Instructions. 

In  an  action  against  a  carrier  for  injuries 
to  live  stock,  an  instruction  directed  a  verdict 
for  defendant  in  the  event  the  jury  found  the 
cattle  were  not  delayed  and  roughly  bandied, 
and  the  succeeding  paragraph  charged  that, 
if  plaintiff  failed  to  show  by  a  preponderancA 
of  the  evidence,  his  right  to  recover,  the  jury 
thoald  find  for  the  carrier.  Held,  that  the 
previous  paragraph  was  not  objectionable  as 
directing  a  verdict  for  defendant,  if  the  Jury 
foond  It  waa  not  guilty  of  the  negligenc* 
charged. 
8.  Saki:— Evidence. 

Where,  in  an  action  for  Injuries  to  cnttle 
shipped,  the  cattle  were  shown  to  have  had  a 
market  value  at  destination,  evidence  as  to 
what  plaintiff  paid  for  the  cattle  was  imma- 
terial. 

4.  Same. 

Where,  in  an  action  for  Injuries  to  cattle 
shipped,  whether  they  were  injured  on  the  line 
of  another  railroad  company  was  not  an  issue, 
it  was  not  error  for  the  court  to  refuse  to  per- 
mit defendant  to  prove  a  paragraph  of  plain- 
tiff's original  petition  alleg:nj  that  the  cattle 
«-ere  so  injured. 

5.  TbiaI/— Comttlative   EvIDENCli^— Evidence 
or  WrrNEss  at  Former  Triai.. 

Where  the  evidence  of  a  witness  at  a 
fSTiner  trial  was  substantially  the  samS  as 
thai  given  at  a  subsequent  trial,  it  was  not 
error  for  the  court  to  refuse  to  permit  the  intro- 
duction of  his  former  testimony. 

Appeal     from     District     Court,     Midland 
County;  Jas.  Li.  Shepherd,  Judge. 
Action  by  H.  N.  Garrett  against  the  Ml9- 
*Wrtt  of  error  dented  by  Supreme  Court  Oct.  11, 1906. 


sourl,  Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 
See  87  8.  W.  172. 

Whltaker  &  Gibbs,  for  appellant  Camp 
&  Caldwell,  for  appellee. 

8PEER,  J.  From  the  context  of  the 
charge  we  think  It  apparent  that  the  Jury 
could  not  have  been  misled  Into  the  error  of 
allowing  damages  against  appellant  for  In- 
juries received  by  appellee's  cattle  prior  to  the 
time  it  received  the   shipment  at  Denisou. 

Paragraph  7,  defining  tlie  measure  of  diim- 
ages,  is  not  on  the  weight  of  evidence,  as 
insisted  by  appellant  since  the  paragraph  It- 
self is  applicable  only  In  the  event  the  Jury 
have  previously  found  that  appellant  through 
its  failure  to  exercise  ordinary  care,  de- 
layed and  roughly  handled  the  cattle  en 
route,  resulting  proximately  in  their  injuries. 

While  paragraph  8  directed  the  Jury  to 
return  a  veridct  for  the  defendant  In  the 
event  tbey  found  that  the  cattle  were  not  de- 
layed and  roughly  handled,  a  verdict  In  ap- 
pellant's favor  was  not  made  to  depend  tH>oD 
such  finding,  but  In  the  succeeding  para- 
graph the  Jury  were  also  told  that,  If  the  ap- 
pellee failed  to  show  by  a  preponderance  of 
the  evidence  his  right  to  recover,  they 
would  find  for  the  company.  Paragraph  8 
certainly  Is  not  Incorrect  In  directing  a  ver- 
dict for  the  defendant  If  the  Jury  found  from 
the  evidence  it  was  not  guilty  of  the  negli- 
gence charged. 

There  was  no  error  In  refusing  to  permit 
appellant  to  prove  what  appellee  had  paid 
for  the  live  stock  in  question  at  Odessa,  Tex. 
The  cattle  are  shown  to  have  had  a  market 
at  their  destination  and  under  such  circum- 
stances the  evidence  tendered  was  altogether 
immaterial.  Railway  v.  Dlsbman,  91  S.  W. 
828,  14  Tex.  Ct  Rep.  650.  Whether  or  not 
the  cattle  were  Injured  while  on  the  line  of 
the  Texas  &  Pacific  Railway  Company  under 
the  pleadings  in  the  case  was  not  an  Issue, 
and  the  court  therefore  committed  no  error  in 
refusing  to  permit  appellant  to  introduce  in 
evidence  the  paragraph  of  appellee's  original 
petition  setting  forth  such  Injuries.  The  al- 
legations were  substantinlly  the  same  in  the 
pleading  upon  which  this  trial  was  had. 
Neither  was  there  reversible  error  in  the 
court  refusing  to  permit  appellant  to  Intro- 
duce In  evidence  the  testimony  of  the  witness 
Elmer  Vollva  given  upon  a.  former  trial  of 
the  case,  since  his  testimony  upon  that  trial 
was  sustantlally  the  same  as  that  given  up- 
on the  last;  the  greatest  dllTerence  being  tbnt 
be  was  not  cross-examined  as  thoroughly  us 
he  was  upon  the  former  trial. 

An  examination  of  the  record  discloses  that 
there  Is  sufficient  evidence  to  support  the 
verdict  and  Judgment  for  the  amount  of  dam- 
ages awarded.  All  assignments  are  there- 
fore overruled,  and  the  Judgment  is  affirmed. 
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ALLEN  «t  aU  ▼.  ANDERSON  * 
ANDERSON. 

(Oourt  of  Civil   Appeals  of  Texas.    April  21, 
1906.    On  Reliearing,  June  23,  1906.) 

1.  Vendor   and   Pubchasbb   —   Bona    Fidk 
PuRCHASEB— Form  of  Conv«tancb. 

A  deed  reciting  that,  in  consideration  of 
a  specified  sum  paid  by  the  grantee  to  the 
grantor,  the  grantor  has  sold,  conveyed,  and 
by  the  deed  sells  and  conveys  to  the  grantee 
property  described,  and  binding  the  grantor  to 
deed,  "quitclaim,  assign,  sell  and  transfer"  the 
premises  to  the  grantee,  is  more  than  a  quit- 
claim deed,  and  conveys  the  premises  to  the 
grantee,  wl)o  is  entitled  to  the  protection  of  a 
bona  fide  purchaser,  where  he  paid  the  purchase 
money  without  notice  of  the  daim  of  a  third 
person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48. 
Cent  Dig.  Vendor  and  Purchaser,  S§  467-473.] 

2.  Same— Purchaser  rBOM  Bona  Fide  Pue- 

CHABER. 

A  purchaser  from  a  bona  fide  purchaser 
for  value  holding  under  a  warranty  deed  is 
entitled  to  claim  the  same  protection  the  bona 
fide  purchaser  would  have  been  entitled  to  if 
lie  had  not  sold. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  H  580-582.] 

3.  Same  —  Notice  of  DErEcrs  in  Title  — 
Effect. 

A  purchaser  was  given  20  days  In  which 
to  look  up  the  title,  and  was  authorized  to  re- 
convey  the  property  to  his  grantor  on  finding 
that  the  title  was  defective.  The  purchaser 
found  a  defect  in  the  title,  but  did  not  reconvey. 
Hdd,  that  the  notice  of  the  defect  was  not  no- 
tice of  another  defect. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48. 
Cent  Dig.  Vendor  and  Purchaser,  §§  477-494.] 

On   Rehearing. 

4.  Appealt-Revbrsai.  of  Judgment. 

Where  it  does  not  conclusively  appear  that 
the  case  was  fully  developed  in  the  trial  court 
the  court  on  appeal,  instead  of  rendering  judg- 
ment must  remand  the  cause  for  another  trial. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4597-4599.] 

5.  Evidence— Hearsay. 

Proof  that  a  grantor  stated  to  another 
that  he  notified  his  grantee  at  the  time  of  the 
making  of  the  conveyance  that  a  third  person 
had  an  interest  in  tlie  land  conveyed  is  inad- 
missible as  hearsay. 

6.  Triai^Issues— Instructions. 

Where  the  issue  was  whether  a  purchaser 
was  a  bona  fide  purchaser,  as  against  one  claim- 
ing an  interest  in  the  land  by  reason  of  a  con- 
tract made  by  a  former  owner,  an  instruction 
that  the  deed  to  the  purchaser  was  not  bind- 
ing on  a  minor,  who  during  minority  had  con- 
veyed the  premises  to  a  remote  grantor,  unless 
she  ratified  the  deed  after  attaining  full  age, 
was  outside  the  Issue  and  misleading. 

7.  Infants— Conveyances— Ratification. 

An  infant  conveyed  land  which  a  third 
person  claimed  as  a  remote  grantee.  The  in- 
fant, on  attaining  majority,  conveyed  the  land 
for  a  valuable  consideration  to  the  third  per- 
son. Bcld,  that  the  conveyance  to  the  third 
person  did  not  ratify  the  former  deed,  but  vest- 
ed in  the  third  person  the  infant's  title. 

Appeal  from  District  Court,  Ellis  County; 
J.  E.  Dillard,  Judge. 

Action  by  Anderson  &  Anderson  against 
Sim  Allen  and  others.  There  was  a  Judg- 
ment for  plaintiffs  against  defendants  S.  H. 


Fowler  and  D.  H.  Thompson,  and  In  favor 
of  defendant  Allen  against  plaintiffs,  and  de- 
fmdants  Fowler  and  Tbompson  appeal.  Re- 
versed and  remanded. 

Templeton  &  Harding,  for  appellants.  An- 
derson &  Anderson,  for  appellees. 

BOOKHOUT,  J.  This  was  a  suit  brought 
In  the  district  court  of  Ellis  county,  Tex.,  by 
Anderson  &  Anderson  against  Sim  Allen,  S.  B. 
Fowler,  and  D.  H.  Thompson,  for  an  undivid- 
ed one-half  interest  in  a  certain  lot  In  Waxa- 
hachie,  and  for  rents.  Judgment  was  ren- 
dered for  appellees  Anderson  &  Anderson  for 
a  half  interest  in  the  land,  and  for  $27  rents 
against  S.  E.  Fowler  and  D.  H.  Thomyson, 
and  in  favor  of  defendent  Sim  Allen  against 
plaintiffs.  On  the  23d  of  April,  900,  George 
Connor  and  Katie  Connor  conveyed  to  C.  A. 
Harris  the  lot  in  dispute.  It  is  known  as  tlie 
Monroe  Connor  homestead,  84x80  feet  on  Main 
street  in  the  town  of  Waxahachie.  Harris 
borrowed  money  from  Sim  Allen  and  gave 
him  a  deed  of  trust  on  the  lot  Harris  hav- 
ing defaulted  In  the  payment  of  the  debt,  the 
deed  of  trust  was  foreclosed,  and  Allen  pur- 
chased the  property.  Subsequently  Allen  em- 
ployed the  law  Arm  of  Anderson  &  Anderson 
to  recover  possession  of  the  lot,  and,  in  pay- 
ment of  their  services  rendered  and  to  be  ren- 
dered, Allen  and  said  firm  entered  into  the 
following  contract,  to  wit:  "The  State  of 
Texas,  Ellis  County.  This  agreement  between 
Sim  Allen  of  the  flrst  part  and  Anderson  & 
Anderson  of  Waxahachie,  Texas,  of  the  sec- 
ond part,  witnesseth,  that  for  and  In  consider- 
ation of  legal  services  rendered  and  to  be 
rendered  in  connection  with  the  suit  for  the 
Monroe  Connor  place  in  Waxahachie,  In  suit 
of  Sim  Allen  y.  C.  A.  Harris  by  said  Ander- 
son &  Anderson,  said  Allen  does  sell  to  said 
Anderson  &  Anderson  one-half  of  the  lot  de- 
scribed in  snld  suit  and  said  Anderson  & 
Anderson  takes  said  half  in  lieu  of  their  fee. 
Witness  our  bands  this  17th  June,  1901.  Sim 
Allen.  Anderson  &  Anderson,  per  E.  P.  A. 
Witness:  I*  KepUnger,  Wm.  Kepllnger." 
This  contract  was  never  recorded.  Judgment 
was  rendered  In  favor  of  plaintiff  on  May  21, 
1901,  in  the  case  of  Sim  Allen  v.  Harris,  and  a 
writ  of  possession  was  issued  by  virtue  of 
which  Allen  was  placed  In  possession  of  the 
property.  On  December  4,  1901,  Sim  Allen 
sold  and  conveyed  the  entlfe  lot  to  S.  B.  Fow- 
ler for  the  consideration  of  $125.  S.  E.  Fow- 
ler on  December  9,  1901,  conveyed  the  lot  by 
warranty  deed  to  A.  J.  Proctor  in  considera- 
tion of  $300.  March  14,  1902,  A.  J.  Proctor 
conveyed  the  lot  to  D.  H.  Thompson  for  the  con- 
sideration of  $300.  This  deed  recites  that,  "In 
consideration  of  the  sum  of  $300  cosh,"  paid  by 
D.  H.  Thompson  to  the  grantors,  A.  J.  Proctor 
and  wife,  they  "have  granted,  sold,  and  con- 
veyed, and  by  these  presents  do  grant  sell, 
and  convey,  unto  the  said  D.  H.  Thompson,  of 
the  county  of  Ellis,  state  of  Texas,"  the  prop- 
erty in  controversy,  fully  describing  the  same ; 
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"to  have  and  to  hold  the  above-described  prem- 
ises together  with  all  and  'singular  the  rights 
and  appurtenances  thereto  in  any  wise  belong- 
ing onto  the  said  D.  H.  Thompson,  his  heirs 
and  assigns  forever,  and  we  do  hereby  bind 
ourselves,  onr  heirs,  executors  and  adminis- 
trators to  deed,  quitclaim,  assign,  sell  and 
transfer  all  and  singular  the  said  premises  un- 
to the  said  D.  H.  Thompson,  his  heirs  and  as- 
signs against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same  or  any 
part  thereof."  This  suit  was  filed  May  8, 
1902. 

The  appellant  Thompson  contends  that  he 
purchased  the  land  for  value  and  without  no- 
tice of  the  contract  between  Sim  Allen  and 
Anderson  &  Anderson,  or  any  claim  by  them 
to  the  land,  and  hence  Is  an  Innocent  pur- 
chaser. The  appellees  deny  this  and  say  that 
the  deed  from  Proctor  to  Thompson,  under 
which  Thompson  claims  title,  is  a  quitclaim 
deed,  and  for  this  reason  he  Is  not  entitled  to 
be  protected  as  an  Innocent  purchaser.  To 
this  Thompson  makes  reply  that  the  deed  to 
him  be  Is  not  a  quitclaim,  but  a  deed  convey- 
ing the  land  Itself;  that.  If  this  is  not  so,  then 
bis  vendor,  A.  J.  Proctor,  purchased  the  land 
through  a  warranty  deed  and  paid  value  for 
It  without  notice  of  the  claim  of  appellees 
and  was  an  Innocent  purchaser ;  and  that  be 
(Thompson)  Is  entitled  to  the  beneUt  of  the 
bona  fides  of  his  vendor.  Is  the  deed  from 
Proctor  to  Thompson  a  quitclaim  deed?  If 
so,  then  Thompson  Is  not  entitled  to  protec- 
tion as  a  good-faith  purchaser  under  that 
deed;  but  this  fact  would  furnish  no  reason 
why  be  would  not  be  entitled  to  claim  the 
benefit  of  the  good  faith  of  his  vendor,  if  in 
fact  Proctor  was  a  good-faith  purchaser.  The 
conveyance  to  Thompson  contains  the  words 
"deed,  quitclaim,  assign,  sell,  and  transfer  all 
and  singular,"  etc.  Does  the  use  of  the  word 
"quitclaim"  show  that  this  is  a  quitclaim  deed 
in  the  strict  sense  of  that  species  of  convey- 
ance? In  the  case  of  Garrett  v.  Christopher, 
74  Tex.  454.  12  S.  W.  67, 15  Am.  St  Rep.  850, 
it  is  said:  "Whether  the  conveyance  be  a- 
quitclaim  or  not  is  dependent  upon  the  Intent 
of  the  parties  to  It,  as  that  intent  appears 
from  the  language  of  the  Instrument  Itself. 
If  the  deed  purports  and  is  intended  to  con- 
vey only  the  right,  title,  and  interest  in  the 
land,  as  distinguished  from  the  land  itself, 
it  com^s  within  the  strict  sense  of  a  quit- 
claim deed,  and  will  not  sustain  the  defense 
of  innocent  purchaser.  If  it  appears  that  it 
was  the  Intention  to  convey  the  land  itself, 
then  it  is  not  such  quitclaim  deed,  although 
It  may  possess  characteristics  peculiar  to 
such  deeds.  The  use  of  the  word  'quitclaim' 
does  not  restrict  the  conveyance,  if  other  lan- 
guage employed  In  the  instrument  indicates 
the  intention  to  convey  the  land  itself."  It 
held  in  that  case  that  the  Instrument  con- 
veyed the  land,  and  that  one  claiming  under 
it  who  had  paid  the  purchase  money,  without 
notice,  actual  or  constructive,  of  auy  outstand- 
ing claim,  was  an  innocent  purchaser.    The 


conveyance  passed  upon  In  the  case  of  Rich- 
ardson V.  Levi,  67  Tex.  359,  3  S.  W.  444,  and 
set  out  on  page  862  of  67  Tex.,  page  445  of 
3  S.  W.,  used  the  words,  "grant  bargain,  sell, 
demise,  release,  and  forever  quitclaim."  The 
instrument  was  held  to  be  a  conveyance  of  the 
lot  in  question,  as  distinguished  from  the  in- 
terest of  the  grantor  la  the  lot  and  that  one 
holding  under  such  a  deed  and  having  paid 
the  purchase  money  was  an  Innocent  pur- 
chaser and  entitled  to  protection  as  such 
against  a  prior  unregistered  deed,  of  which 
he  had  no  notice.  See,  also,  Harrison  v.  Bor- 
ing, 44  Tex.  255;  Taylor  v.  Harrison,  47  Tex. 
454,  26  Am.  Rep.  304.  We  think  it  clear  that 
the  Instrument  under  which  Thompson  claims 
Is  more  than  a  quitclaim  deed;  that  by  it  the 
parties  Intended  to,  and  did,  convey  the  lot 
This  being  so,  if  when  Thompson  paid  the 
purchase  money  he  had  no  notice,  actual  or 
constructive,  of  appellees'  claim,  then  he  Is  an 
innocent  purchaser  and  entitled  to  be  protect- 
ed as  such.  It  is  clear,  as  appellees'  contract 
had  not  been  recorded,  that  Thompson  had  no 
constructive  notice  of  the  same.  He  testified, 
and  his  testimony  is  undisputed  on  this  point, 
that  be  had  no  actual  notice  of  the  contract 
between  Allen  and  appellees,  or  that  appellees 
were  claiming  the  land.  Again,  the  undisput- 
ed evidence  shows  that  Proctor,  the  immediate 
vendor  of  Thompson,  purchased  and  paid  for 
the  lot  without  any  notice  of  appellees'  claim 
to  the  same,  and  it  Is  conceded  that  Proctor 
held  a  warranty  deed,  and  was  a  purchaser 
for  value  and  under  the  facts  we  hold  he  was 
an  Innocent  purchaser.  This  l>eing  so,  the 
appellant  Thompson  was  entitled  to  claim 
the  bona  fides  of  his  vendor  and  have  the 
same  protection  Proctor  would  have  had  if 
he  had  not  sold  and  the  suit  was  against  him. 
It  is  insisted  by  appellees  that  Proctor, 
the  vendor  of  Thompson,  ought  not  to  be  held 
an  Innocent  purchaser  for  the  reason  that 
when  the  lot  was  conveyed  to  him  be  was 
given  20  days  to  look  up  the  title,  and  that 
before  the  20  days  had  expired  be  bad  notice 
that  the  title  was  defective,  and  could  have 
exercised  his  right  to  reconvey  the  property 
to  Fowler,  bis  vendor,  and'  get  back  his 
money.  The  defect  that  Proctor  had  notice 
of  was  not  the  claim  of  appellees  to  the  lot, 
but  a  defect  resulting  from  the  fact  that 
Katie  Connor,  one  of  the  vendors  In  the  deed 
to  Harris,  was,  at  the  time  she  signed  the 
deed,  a  minor.  Notice  of  this  defect  was 
not  notice  of  appellees'  claim  to  the  lot,  and 
they  could  derive  no  benefit  by  reason  there- 
of. The  fact  that  Proctor  could,  upon  the 
discovery  of  such  defect  have  required 
Fowler  to  pay  back  the  consideration  received 
by  him,  upon  reconveying  the  lot  to  blm, 
cannot  avail  the  appellees.  The  record  shows 
that  Thompson  did  on  September  18,  1903, 
procure  a  deed  from  Katie  Connor  for  the 
consideration  of  $25.  Under  the  facts  as  re- 
cited in  this  opinion,  the  trial  court  should 
have  instructed  a  verdict  for  the  defendants, 
appellants  here.    The  case  having  been  ful'y 
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developed,  and  It  not  appearing  probable  that 
there  would  be  any  change  in  the  evidence 
If  the  cause  were  remanded,  we  will  proceed 
to  render  anch  Judgment  aa  sbonld  have  beoi 
rendered  by  the  trial  court 

The  Judgment  la  reversed,  and  Judgment 
here  rendered  for  D.  H.  Thompson  for  the 
lot,  and  In  faror  of  all  the  appellants  for 
their  costs. 

Reversed  and  rendered. 

On  Rehearing. 

The  appellees  have  filed  a  motion  for  re- 
bearing.  In  wblcb  It  Is  strenuously  insisted 
that  this  court  erred  In  rendering  Judgment 
here  for  appellants,  for  the  reason  this  case 
was  tried  by  a  Jury  In  the  court  below,  and 
there  was  no  serious  contention  made  In  that 
court  that  D.  H.  Tbomitson  was  entitled  to 
recover  as  an  Innocent  purchaser,  and  that 
we  should  not  have  rendered,  but  remanded, 
the  case.  We  rendered  Judgment,  believing 
that  the  case  had  been  fully  developed,  and 
that  there  would  be  no  change  in  the  evidence 
upon  another  trial.  We  have  come  to  the 
conclusion  that  It  does  not  conclusively  ap- 
pear that  the  case  was  fully  developed  in 
the  trial  court,  and  that.  Instead  of  render- 
ing Judgment  for  appellants,  we  should  have 
remanded  the  cause  for  another  trial.  Hav- 
ing concluded  to  grant  the  motion  for  rehear- 
ing and  to  remand  the  cause,  it  becomes 
necessary  to  consider  some  of  the  assignments 
not  discussed  in  the  original  opinion. 

The  assignment  of  error  complaining  of  the 
admission  of  evidence  of  the  statement  by  E. 
F.  Anderson,  Sr.,  that  Sim  Allen  told  him 
be  had  notified  Fowler  of  the  Interest  of 
Anderson  &  Anderson,  and  of  Kate  Connor, 
when  be  sold  the  land  to  Fowler,  la  sustained. 
This  evidence  was  hearsay,  and,  it  having 
been  objected  to  on  that  ground,  the  objec- 
tion should  have  been  sustained  and  the  evi- 
dence excluded. 

The  several  assignments  of  error  complain- 
ing of  the  court's  charge  as  to  the  eftect  of 
the  title  deeds  in  Thompson's  chain  of  title 
are  well  talcen.  These  assignments  relate 
to  paragraphs  2,  S,  4,  5,  6,  and  8  of  the 
charge,  .and  In  each  of  said  paragraphs  the 
Jury  are  told,  In  substance,  that  the  effect  of 
the  deed  is  to  vest  all  the  title  of  the  vendor 
in  the  vendee  to  the  land  in  controversy,  "but 
was  not  binding  on  Kate  Connor,  unless  she 
ratified  her  former  deed  to  0.  A.  Harris  after 
she  became  21  years  of  age."  Kate  Connor 
and  George  Connor  had  sold  and  conveyed 
the  land  to  0.  A.  Harris.  At  the  time  Kate 
Connor  was  a  minor.  This  qualification  to 
each  of  said  deeds  was  foreign  to  any  Issue 
in  the  case,  and  had  a  tendency  to  mis- 
lend  the  jury  and  was  error. 

On  September  18,  1903,  Kate  Connor  con- 
veyed to  the  defendant  D.  H.  Thompson,  by 
general  warranty  deed,  her  interest  in  the 
property  in  dispute.  The  court  charged  the 
Jury  that  the  deed  from  Kate  Connor  to  D. 


H.  TboApson,  dated  September  18,  1903,  in 
evidence  before  them,  had  the  legal  effect 
to  ratify  her  former  deed  to  0.  A.  Harris, 
and  related  back  and  vested  In  Sim  Allen 
the  full  legal  title  In  said  land  at  the  time 
he  recovered  Judgment  against  C  A.  Harris. 
Kate  Connor  conveyed  to  Thompson  her  title 
'to  the  property  absolutely  for  a  valuable 
consideration,  and  such  conveyance  did  not 
relate  back  and  ratify  her  former  deed  to 
Sim  Allen  and  vest  In  Sim  Allen  the  full  legal 
title  to  the  land  at  the  time  he  recovered 
Judgment  against  C.  A.  Harris. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  Is  reversed,  and  cause,  re- 
manded. 


INTERNATIONAL  &  O.   N.   R.  CO.   r. 
PLOEOER  et  al. 

(Court  of  Civil   Appeals  of  Texas.    June  27, 
1906.) 

1.  Raii-roads— Perbonai.   Injtjsies— Persons 
Walking  on  Track— Contbibdtobt  Neg- 

UQENCE. 

Deceased  was  walking  along  a  railroad 
track  at  a  point  where  he  could  have  seen  an 
approaching  train  at  a  distance  of  over  half  a 
mile,  and  where  he  could  with  perfect  safety 
and  convenience  have  left  the  track  and  walked 
by  the  side  of  it.  Deceased  knew  that  it  wns 
nearly  train  time,  and  had  good  sight  and  hear- 
ing, but  continued  on  the  track  until  he  was 
struck  by  a  train  coining  from  behind.  Held, 
that  he  was  euilty  of  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  1204.] 

2.  Sake— Discovered  Peril. 

Where,  In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  'person  killed  while 
walking  on  the  track,  it  appeared  that  deceosed 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  It  was  necessary  for  plaintiff 
in  order  to  recover,  to  prove  that,  after  the 
operatives  of  the  train  discovered  that  deceasei 
was  in  danger,  they  failed  to  use  all  the  means 
at  hand  consistent  with  the  safety  of  the  train, 
to  stop  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.   Dig.   Railroads,   §§   1324,   1325.] 

Appeal  from  District  Court,  Willlamsoa 
County;  V.  L.  Brooks,  Judge. 

Action  by  Laura  E.  Ploeger  and  others, 
against  tlie  International  &  Great  Norlhern 
Railroad  Company.  On  remand  from  the 
Supreme  CoUrt  with  answers  to  certified 
questions.    Reversed  and  remanded.  , 

a.  R.  Fisher,  J.  H.  Talllchet,  and  N.  A, 
Stedman,  for  appellant  O.  E.  Roberts,  for 
appellee. 

FISHER,  C.  J.  The  Jndgment  heretofore 
rendered  by  this  court  reversing  and  remand- 
ing this  cause  will  be  set  aside,  and  the  Judg- 
ment will  again  be  reversed  and  remanded; 
which  judgment  shall  become  operative  and 
effective  from  this  date,  to  wit.  June  27, 1906. 
It  is  not  necessary  that  we  should  go  over 
and  repeat  the  nature  and  result  of  this  suit 
and  the  issues  involved,  as  they  are  suf- 
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fldently  stated  in  the  original  opinion.  At 
a  preTlous  day  of  this  term  this  court  (93  8. 
W.  226)  reversed  and  remanded,  on  account  of 
the  error  of  the  -trial  court  in  refusing  an  in- 
struction requested  by  appellant  to  the  effect 
that  if  the  Jury  believed  that  the  deceased 
entered  npon  the  track  immediately  in  front 
of  the  rapidly  moving  train,  to  find  for  the 
-  defendant.  There  was  a  dissent  from  this 
conclusion,  whereupon  the  diftereace  was 
certified  to  the  Supreme  Court  That  court 
In  Its  opinion  delivered  May  23,  1906  (93  S. 
W.  722),  held  with  the  dissenting  Justice,  on 
the  ground  that  the  doctrine  announced  in 
Sanches  v.  Railway,  88  Tex.  117,  30  &  W. 
431,  applied,  which  is  to  the  effect  that  the 
engineer,  when  he  sees  one  preparing  to  go 
upon  the  track  In  front  of  a  moving  train,  so 
as  to  put  himself  in  a  place  of  danger,  must 
sound  the  whistle  or  cause  the  bell  to  ring  as 
a  warning  of  the  approach  of  the  train.  In 
the  Sanches  Case  it  was  held  that  the  In- 
jured party  in  going  on  the  track  was  guilty 
of  contributory  negligence,  but  as  the  engi- 
neer testified  that  he  saw  him  when  he 
started  toward  the  track,  discovered  peril 
would  commence  from  tliat  time,  and  a 
warning  of  the  approach  of  the  train  should 
have  l>een  given.  Sanches  had  his  back 
towards  the  train,  and  did  not  hear  or  see 
its  approach.  And  it  Is  clear  that  If  the  facts 
had  shown  that  be  was  aware  of  the  near 
approach  of  the  train,  the  court  would  never 
have  held  that  the  duty  rested  npon  the  en- 
gineer to  give  him  notice  or  warning  of  a 
condition  which  he  was  well  aware  of.  The 
Sanches  Case  announces  a  familiar  principle, 
and  we  have  no  war  to  make  wltii  that  doc- 
trine; bnt  its  application  to  the  facts  of  this 
case  is  BO  unantliorlzed  and  opposed  to  the 
deductions  and  conclusions  to  be  drawn  from 
the  evidence  in  the  record,  that  the  ruling 
of  the  Supreme  Court  can  only  be  explained 
npon  the  ground  that  the  certificate  of  dis- 
sent did  not  state  all  the  facts,  or  that  the 
court's  attention  was  not  pointedly  called  to 
the  distinguishing  feature  of  this  case  from 
the  SanchcH  Case,  or  through  the  rush  of 
business  the  facts  were  not  sufficiently  in- 
quired into  in  order  to  see  that  the  San- 
dies  Case  did  not  apply. 

No  one  will  doubt  tlie  proposition  that  if 
Sanches  saw  or  heard  the  near  approach  of 
the  train  that  struck  him  when  be  started 
towards  tlie  track,  the  Supreme  Court  would 
not  have  held  that  any  duty  rested  upon  the 
engineer  to  give  him  warning  by  sounding 
the  whistle  or  ringing  the  l>ell.  The  duty  to 
give  the  warning  Is  to  let  one  who  is  about 
to  place  himself  in  a  position  of  peril  know 
of  the  approaching  train,  but  if  be  Is  aware 
of  this  fact,  no  duty  to  ring  the  bell  or  sound 
the  whistle  would  exist,  unless  it  is  to  be 
expected  tliat  the  noise  so  occasioned  would 
produce  the  same  effect  upon  a  man  as  it 
would  upon  a  cow  near  the  track;  that  Is, 
occasion  a  condition  of  fright,  with  the  hope- 
fc!  expectation  that  he  would  curl  bis  meta- 


phorical tail  over  bis  back  and  "light  out" 
for  home.  Although  It  may  be  expected  that 
there  will  be  occasional  exhibitions  of  Judi- 
cial eccentricity.  It  is  clear  that  the  Supreme 
Court  in  this  case  intended  no  such  absurdity 
as  this.  The  Question  raised  by  the  charge 
which  this  court  held  should  have  been  subr 
mitted  was  in  accord  with  the  theory  ad- 
vanced by  the  evidence  of  the  defendant  that 
the  deceased  was  not  walking  on  the  track 
when  struck,  but  was  on  the  public  road  or 
street,  and  approaching  the  track  with  a 
view  of  going  over  the  same  immediately  in 
front  of  the  rapidly  approaching  train. 
When  he  was  first  seen  by  the  engineer  be 
was  within  a  few  feet  of  the  track,  stooping 
over  going  towards  it,  and  was  within  about 
70  feet  of  the  rapidly  approaching  train,  and 
was  immediately  struck  when  he  reached  the 
track.  This  was  in  the  day  time,  between 
11  aud  12  o'clock,  and  there  was  nothing 
whatever  to  obstruct  the  view  of  the  train, 
and  the  evidence  shows  that  there  was  no 
Impairment  of  his  ability  to  see  or  hear. 
The  position  of  the  deceased  and  the  evi- 
dence relating  to  the  physical  condition  and 
surroundings,  and  tlie  nearness  of  the  train 
when  he  started  to  go  upon  the  track,  shows 
beyond  dispute  that  the  deceased  saw  or 
heard  the  train,  and  must,  in  the  nature  of 
things,  have  discovered  its  near  approach 
when  first  seen  by  the  engineer,  and  when 
it  became  apparent  that  he  was  moving  to- 
wards the  track.  To  bold  otherwise,  would 
be  to  shut  our  eyes  to  the  physical  facts  and 
to  base  ruling  upon  an  assumption  opposed  to 
reason.  And  If  it  had  occurred  to  us  that 
the  contention  that  the  Sanches  Case  was 
applicable  would  be  seriously  considered,  we 
would  have  fully  set  out  the  facts,  and  made 
A  finding  npon  that  question  to  the  effect  as 
Just  stated.  The  defendant  had  the  right  to 
have  a  charge  submitted  according  to  the 
theory  raised  by  its  evidence,  and  if  the  evi- 
dence shows  that  the  deceased  saw  or  heard 
the  near  approach  of  the  train  when  he  was 
seen  by  the  engineer  to  start  towards  the 
track,  a  place  of  danger,  that  theory  should 
not  have  been  incumbered  with  an  instruc- 
tion to  the  effect  that  the  engineer  rested  un- 
der the  duty  to  sound  the  whistle  or  ring  the 
bell.  The  deceased  in  this  case,  as  was  the 
party  injured  in  the  Sanches  Case,  and  In 
the  other  cases  to  be  noticed,  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
which  phase  of  the  question  will  be  discussed 
in  another  part  of  this  opinion;  and  if  this 
Is  true,  of  course,  no  duty  upon  the  part  of 
those  operating  the  train  would  arise  until 
the  peril  or  danger  of  the  deceased  was  dis- 
covered, or  until  it  was  discovered  that,  be 
was  about  to  put  himself  in  a  position  of 
danger.  And  we  repeat  that,  when  this  sit- 
uation arose,  the  conclusion  Is  irresistible 
tliat  the  deceased  was  aware  of  the  near  ap- 
proach of  the  train:  consequently,  it  was 
useless  to  give  him  warning  of  that  fact. 
What  we  have  said  expresses  the  views  oi 
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tbe  writer  and  Associate  Justice  EIDSON,  not 
for  the  purpose  of  ntaklng  tbls  a  ground  of 
reversal,  but  merely  as  a  criticism  of  an 
opinion  that  we  believe  to  be  clearly  errone- 
ous, which,  nevertheless,  we  must  follow  and 
accept  as  the  law  of  the  particular  question 
decided. 

But  we  now  approach  a  question  upon 
which  we  are  agreed  that  reversible  error  la 
shown.  Since  the  original  disposition  oil 
this  case  by  this  court,  the  Supreme  C!onrt 
has  decided  Railway  v.  Matthews,  93  S.  W. 
10«8,  15  Tex.  Ct.  Rep.  958,  and  Railway  v. 
Edwards,  93  &  W.  106,  15  Tex.  Ct.  Rep. 
1)81,  both  of  which  cases  are  applicable  to 
the  facts  of  this  case;  and  when  applied 
dearly  demonstrate  that  the  deceased,  when 
killed  and  Immediately  prior  thereto,  was 
guilty  of  contributory  negligence.  We  can 
concede  that  the  evidence  is  sufficient  to 
show  that  at  the  time  he  was  walking  on  the 
track  he  was  a  licensee  and  not  a  trespasser. 
In  tbe  Matthews  Case  it  la  held  that  If  one  is 
rightfully  upon  the  track  walking  at  a  place 
where  he  has  the  right  to  walk  by  reason  of 
a  license,  permission,  or  consent  from  the 
railway  company,  he  must,  nevertheless,  ex- 
ercise ordinary  care  for  his  own  safety;  and 
If  at  the  place  where  he  was  struck  there  Is 
a  convenient  way  parallel  with  the  track 
upon  which  he  can  walk,  and  he  would  be 
put  to  no  inconvenience  In  availing  himself 
of  such  way,  when  circumstances  are  such  as 
to  Indicate  that  a  train  Is  approaching  or  Is 
likely  to  approach,  and  he  continues  to  re- 
main on  the  track  and  is  struck  by  the  train, 
he  would  be  guilty  of  contributory  negli- 
gence. It  might  be  conceded  that  along  that 
portion  of  the  track  that  the  deceased  was 
walking  until  the  Sloan  street  crossing  was 
reached  there  was  no  pathway  parallel  with 
the  track  upon  which  the  deceased  could 
walk;  but  the  facts  In  the  record,  as  Indicated 
by  the  photographic  views  of  the  Sloan  street 
crossing.  Irresistibly  lead  to  the  conclusion 
that  when  the  deceased  reached  that  crossing 
he  would  have  stepped  from  the  track  and 
found  a  safe  and  convenient  way  on  the 
street  parallel  with  the  track  upon  which  be 
could  walk.  The  crossing  is  shown  to  be  not 
less  than  60  feet  wide;  just  how  far  between 
the  two  stock  gaps  the  evidence  does  not 
definitely  show.  He  was  struck  and  killed 
when  on  the  crossing,  and  the  weight  of  the 
evidence  tends  to  place  hlin  about  the  center 
of  the  crossing  when  he  was  struck.  There 
Is  some  other  evidence  which  tends  to  show 
that  he  was  a  little  distance  north  of  the 
center  of  the  crossing;  and,  according  to  the 
plaintiffs'  theory,  he  was  walking  on  the 
track  with  his  back  to  the  approaching  en- 
gine when  he  was  run  down  and  killed. 

■  From  the  length  of  time  that  he  had  been 
working  at  the  brick  yard,  and  passing  along 
the  track  to  and  from  that  place  to  the  town 
of  Taylor,  and  other  evidence  in  the  record, 
shows  that  he  must  have  been  familiar  with 
the  movements  and   the  schedule  time  of 


trains  running  over  that  particular  portion  of 
tbe  track.  The  train  that  struck  him  was  a 
regular  passenger,  and,  according  to  the  evi- 
dence of  tbe  railway  people',  was  on  time. 
There  Is  some  evidence  tending'  to  show  that 
It  was  a  few  minutes  late,  but  however  this 
may  be,  It  cannot  be  denied  but  what  the 
deceased  must  have  known  that  the  train 
wag  due,  and  that  It  was  likely  to  come  at 
any  moment.  He  was  struck  In  the  daytime, 
between  11  and  12  o'clock;  and  the  evidence 
shows  that  there  was  no  impairment  of  his 
ability  to  see  and  hear.  Admit,  as  contended 
by  the  plaintiffs,  that  no  signal  or  warning 
was  given  of  the  approach  of  the  train,  and 
that  the  deceased  was  relying  upon  sucb 
warning  in  order  that  he  might  have  an 
opportunity  to  leave  the  track  with  safety. 
If  this  Is  true.  It  would  not  relieve  him  from 
the  Imputation  of  negligence;  for,  as  held  In 
the  Edwards  Case,  reliance  upon  the  fact 
that  the  railway  company  will  do  its  duty 
would  not  excuse  one  situated  as  was  the 
deceased  from  the  exercise  of  ordinary  care 
for  his  own  safety.  If  the  plaintiffs'  theory 
Is  correct,  that  he  was  a  licensee,  and  was 
walking  on  the  track  with  his  back  towards 
tbe  approaching  engine,  still  when  be  reached 
a  place  on  the  track  where  be  could  with 
safety,  and  without  Inconvenience  have  left 
It,  knowing  that  the  train  would  likely  ap- 
proach, and  which  fact  be  could  have  ascer- 
tained by  the  exercise  of  tbe  slightest  care, 
he  was  guilty  of  negligence  in  remaining  in 
bis  dangerous  situation.  As  bearing  upon 
this  question  the  evidence  shows  that  there 
was  nothing  to  obstruct  the  view  of  the  ap- 
proaching train,  and  it  could  have  been  seen 
for  over  half  a  mile.  It  was  coming  rapidly 
and  on  schedule  time,  according  to  the  great 
weight  of  evidence;  or  at  least,  the  conclu- 
sion should  be  Indulged  tbat  It  was  to  be 
expected  at  any  moment  It  was  traveling, 
according  to  the  testimony,  from  15  to  30 
miles  an  hour.  What  we  have  said  Is  with 
reference  to  the  situation  of  deceased  when 
considered  from  the  standpoint  of  the  plaln- 
tilTs  evidence.  We  will  now  consider  his  con- 
duct In  the  light  of  the  evidence  offered  by  the 
appellant  It  was  the  contention  of  the  ap- 
pellant that  the  deceased  was  not  on  the  track 
when  first  discovered  by  those  operating  the 
train;  that  is,  tbe  engineer  and  the  fireman, 
but  that  he  was  on  the  street  or  road,  and  tbat 
when  the  train  approached  In  about  70  feet 
of  the  crossing  the  deceased  was  discovered 
by  the  engineer  a  few  feet  from  tbe  track  in 
a  stooping  position  going  toward  the  track 
from  the  street  When  he  went  on  the  track 
with  tbe  train  so  near  which  he  could  and 
should,  by  the  exercise  of  the  slightest  care, 
have  discovered,  he  was  guilty  of  contribu- 
tory negligence.  This  Is  apparent  from  both 
the  Sanches  and  the  Edwards  Cases.  Now, 
If  he  was  guilty  of  contributory  negligence, 
then  the  only  issue  left  In  the  case  Is  one 
of  discovered  peril;  and.  In  order  for  the 
plaintiffs  to  recover,  the  burden  rested  upon 
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tbem  to  establish  the  fact  that  after  the  peril 
bad  been  discorered,  the  eiigtneer  and  those 
In  control  of  the  engine  failed  to  employ  all 
means  at  hand  with  safety  to  the  train  and 
the  passengers  and  employes  to  stop  It  In 
order  to  prevent  running  him  down.  And  if 
the  deceased  was  guilty  of  negligence  those 
in  control  of  the  train  rested  under  no  duty 
to  discover  his  presence  on  the  track  or  to 
discover  his  situation  of  peril.  But  the  duty 
only  arose,  as  before  said,  when  the  peril  or 
dangerous  situation  was  discovered,  or  when 
be  was  about  to  put  himself  In  a  dangerous 
situation.  Ft.  Worth  &  Denver  City  Ry.  Co. 
V.  Shetter,  94  Tex.  199,  59  8.  W.  533;  Texas 
&  Pacific  Ry.  Co.  v.  Breadow,  90  Tex.  27,  36 
S.  W.  410;  M.,  K.  &  T.  Ry.  Co.  v.  Magee, 
92  Tex.  616,  50  S.  W.  1013. 

The  fourth  paragraph  of  the  charge  of  the 
court  instructed  the  jury  that  the  servants 
of  the  defendant  rested  under  the  duty  of 
maintaining  a  lookout  to  discover  the  pres- 
ence of  the  deceased  on  the  track.  From 
what  we  have  said,  of  course,  it  was  error 
to  give  this  Instruction,  and  for  tlils  error 
the  Judgment  will  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


WETZ  et  al.  v.  SCJHNEIDER  et  al. 

(Court  of   Civil   Appeals  of  Texas.    March   7, 
1906.    On  Rehearing,  June  27,  1906.) 

1.  Wjixs  —  Unduk  Influence  —  Evidencb— 
ADMISalBILITY— Testatob's    Declabations. 

Declarations  of  a  testator  are  not  admis-, 
sible  as  evidence  of  undae  influence,  or  of  the 
truth  of  the  facts  stated  by  him,  but  only  as 
manifestations  of  his  mental  condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
C«nt.  Dig.  Wills,  H  415-420.] 

2.  Saue. 

In  a  will  contest  proceeding,  evidence  ex- 
amined, and  held  not  to  tend  to  prove  fraud 
or  undue  influence  on  the  part  of  the  propon- 
ents of  the  wilL 

On  Rehearing. 
3l  Samk. 

Where,  In  proceedings  for  the  contest  of 
a  will  on  the  ground  of  undue  influence,  the 
nndisputed  evidence  shows  testatrix  to  have 
been  possessed  of  a  strong  intellect,  evidence 
is  not  admissible  of  declarations  by  her  not 
tending  to  show  that  her  mind  was  capable 
of  being  subjected  to  the  control  of  others,  so 
that  she  did  not  follow  her  own  wishes  in  dispos- 
ing of  the  property. 

[Ed.  Note. — For  cases  in  pohit,  see  vol.  49, 
Cent  Dig.  Wills,  g  436.] 

James,  C  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Guadalupe 
County ;  M.  Kennon,  Judge. 

Will  contest  by  Louisa  Schneider  and  others 
against  Jacob  Wetz  and  others.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendants  appeal. 
Reversed. 

Ogden  &  Brooks,  J.  M.  Woods,  H.  M.  Wurz- 
bach,  and  F.  J.  Maier,  for  appellants.  Dibrell 
&  Moshelm  and  Adolph  Seidemann,  for  appel- 
ieesL 


NEILL,  J.  Aside  from  declarations  of  the 
testatrix  and  her  conversations  with  others, 
the  evidence  In  this  case  is  substantially  the 
same  as  it  was  upon  the  trial  at  which  the 
judgment  first  appealed  from  was  rendered. 
Upon  that  appeal  the  evidence  was  fully  stat- 
ed, carefully  considered,  thoroughly  discussed, 
and  the  opinion  reached,  from  an  application 
of  the  law,  as  we  understand  It,  to  the  tacts, 
that  the  evidence  was  insufficient  to  show  that 
the  will  sought  to  be  probated  was  either  the 
product  of  fraud  or  undue  Infiuence.  Wetz 
V.  Schneider  (Tex.  Civ.  App.)  78  S.  W.  394. 
See  Patterson  v.  Lamb  (Tex.  Civ.  App.)  52  S. 
W.  98;  Mcintosh  v.  Moore  (Tex.  Civ.  App.) 
53  S.  W.  611;  Barry  v.  Graclette  (Tex.  Civ. 
as  those  in  the  record  before  us.  The  law 
then  enunciated,  as  applicable  to  the  facts,  Is 
too  well  settled  to  be  disturbed  by  this  court 
It  is  unnecessary  for  us  to  reiterate  the  evi- 
dence, or  enter  into  a  discussion  of  it,  or  to 
repeat  the  principles  of  law  i)ertinent  to  it; 
for  nothing  can  be  added  to  what  was  said 
In  our  opinion  on  the  prior  appeal  as  to  the 
law  of  the  case  as  applicable  to  the  facts  then 
presented,  which  were  substantially  the  same 
App.)  71  S.  W.  309;  Franklin  v.  Boon  (Tex. 
Civ.  App.)  88  S.  W.  263;  Trost  v.  Dingier,  118 
Pa.  259, 12  Atl.  296,  4  Am.  St  Rep.  593;  Eng- 
lert  T.  Englert,  198  Pa.  326,  47  Atl.  940.  82 
Am.  St  Rep.  808;  Masterson  v.  Bemdt  (Pa.) 
56  Atl.  8G6 ;  O'Brien's  Appeal  (Me.)  60  Atl. 
880;  Yorty  v.  Webster  (III.)  68  N.  E.  1069; 
Woodman  v.  Illinois  Trust  &  Savings  Bank 
(111.)  71  N.  E.  1099;  Mackall  v.  Mackall,  135 
U.  S.  167,  10  Sup.  Ot.  705,  34  L.  Ed.  84.  It  is 
Eufllclent  to  say  our  opinion  remains  un- 
changed. 

Declarations  of  a  testator  are  not  admissi- 
ble as  evidence  that  he  was  unduly  Influenced 
in  making  the  will,  nor  as  evidence  of  the 
truth  of  the  facts  stated  by  him,  but  only  as 
external  manifestations  of  his  mental  condi- 
tion. Kennedy  v.  Upsbaw,  64  Tex.  411;  Mc- 
intosh V.  Moore  (Tex.  Civ.  App.)  53  S.  W.  612; 
Campbell  v.  Barrera  (Tex.  Civ.  App.)  32  S.  W. 
725;  Schouler  on  Wills,  {  193.  11  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  156.  There  was  no  Issue 
as  to  the  mental  capacity  of  the  testatrix  to 
make  the  will,  and,  as  her  declarations  which 
were  introduced  in  evidence  did  not  raise 
such  issue,  we  fall  to  see  how,  under  the  law, 
they  could  affect  any  other  issue  in  the  case. 

The  testimony  of  the  witness  Lempke  to  the 
effect  "that  he  heard  Henry  Stolte  tell  the 
tesatrlx  that  Louisa  Schneider  had  seut  the 
valentine,  and  that  he  heard  Hermlnz  Wetz 
tell  her  that  she  ought  to  have  no  more  doubts 
about  who  sent  the  valentine,  as  her  mother 
and  Mrs.  Nuhn  knew  that  Louisa  S<5bnelder 
bad  sent  the  valentine,"  if  true,  does  not  either 
of  itself,  or  taken  in  connection  with  all  the 
evidence  la  the  case,  tend  to  prove  fraud  or 
undue  infiuence  on  the  part  of  the  proponents 
or  any  of  tbem.  But,  considering  the  time 
and  circumstances  when  and  under  which  the 
witness  testified  such  statements  were 
made,  as  well  as  the  testimony  of  all  others 
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who  be  says  were  present  on  the  occasion,  it 
Is  shown  to  a  moral  certainty  that  such  testi- 
mony Is  untrue. 

Because  the  evidence  Is  wholly  Insufficient 
to  sustain  the  verdict,  the  Judgment  la  re- 
versed, and  the  cause  remanded. 

FLY,  J.,  concurs.    JAMES,  G.  J.,  dissents. 

On  Behearlng. 

NEILIj,  X  Though  this  motion  was  filed 
some  time  ago,  we  have  postponed  passing  up- 
on It  until  now,  In  order  that  we  might  have 
time  to  give  it  full  consideration.  After 
viewing  It  in  the  light  of  the  law 
enunciated  by  our  courts,  of  those  of  other 
jurisdictions,  and  the  most  eminent  text- 
writers  upon  the  principal  question  Involved, 
we  must  say  that.  If  an  opinion  about  which 
no  doubt  has  or  can  be  entertained  may  be 
strengthened,  ours  has  been. 

The  contention  of  appellees  that  we  erred 
In  holding  that  "declarations  of  a  testator  arc 
not  admissible  as  evidence  to  prove  that  he 
was  unduly  Influenced  in  making  the  will,  nor 
as  evidence  of  the  facts  stated  by  him,"  has 
no  foundation  in  the  law  for  Its  support,  and 
as  long  as  It  is  Imbedded  In  principles  of 
Justice  and  reason  never  will  have.  The 
question  here  Involved  and  the  cases  bearing 
upon  it  received  an  exhaustive  examination 
In  Waterman  v.  Whitney,  11  N.  Y.  157,  62  Am. 
Dec.  71,  and  the  rule  there  laid  down  Is  that 
where  a  will  Is  disputed  on  the  ground  of 
fraud,  duress.  Imposition,  or  other  lllie  causes, 
not  drawing  In  question  the  testator's  mental 
capacity  at  the  time  of  Its  execution,  neither 
prior  nor  subsequent  declarations  are  com- 
petent evidence.  In  re  Caltcins,  112  Cal.  301, 
44  Pac.  577,  It  Is  said  that  "In  order  to  estab- 
lish that  a  will  has  been  executed  under  un- 
due Infliience  it  is  necessary  to  show,  not  only 
that  such  undue  Influence  has  been  exercised, 
but  also  that  It  has  produced  an  effect  upon 
the  mind  of  the  testator,  by  which  the  will 
which  he  executes  Is  not  the  expression  of 
his  own  desires.  The  external  facts  consti- 
tuting the  exercise  of  undue  Influence  must 
be  established  by  other  evidence  than  declara- 
tions of  the  testator.  His  declarations  are 
incomipetent  to  show  either  that  the  In- 
fluence was  exercised,  or  that  It  affected  his 
actions,  and  are  Inadmissible,  except  as  they 
may  Illustrate  his  mental  state  and  give  a  pic- 
ture of  the  condition  of  his  mind  contem- 
poraneous with  the  declarations  themselves. 
Whenever  the  condition  of  the  mind  is  a  fact 
which  is  desirable  to  prove.  It  may  be  estab- 
lished by  such  evidence  as  Is  competent  to 
that  purpose.  The  mental  condition  of  the 
Individual  Is  made  manifest  to  others  by  bis 
statements,  declarations,  conversations,  as 
well  as  by  his  conduct,  and,  when  the  state 
of  the  testator's  mind  at  the  time  of  executing 
the  will  Is  the  fact  to  be  shown,  his  contem- 
poraneous declarations  or  statements  furnish 
the  most  satisfactory  evidence  of  the  fact." 
Upon  the  same  subject  it  is  said  in  Re  Ar- 


nold's Estate  (OaL  SupJ  82  Pac.  256 :  'nVhen- 
ever  the  declarations  of  the  testator  consti- 
tute narratives  of  the  exercise  of  undue  In- 
fluence or  of  the  effect  of  such  Influence  upon 
him,  they  are  Inadmissible  for  that  purpose, 
whether  made  before  or  after  the  execution 
of  the  will.  If  made  at  the  time  of  its  execu- 
tion, they  may  be  admissible  If  they  are  so 
made  as  to  constitute  a  part  of  the  res  gestae } 
but  if  not,  although  made  at  the  time,  they 
are  no  more  competent  than  if  made  subse- 
quently. If  they  are  such  a  character  that 
they  also  reveal  his  condition  of  mind,  they 
may  be  admissible  for  that  purpose,  though 
not  of  the  res  gestte ;  but  their  effect  must  be 
carefully  limited  to  questions  of  his  condition 
of  mind,  and  they  must  not  be  considered  as 
narratives,  of  the  exercise  or  the  effect  of  un- 
due Influence"— citing  In  re  McDevItt,  95  Cal. 
20,  30  Pac.  101;  Estate  of  Donovan,  140  Cal. 
390,  73  Pac.  1081 ;  Estate  of  James,  124  Cal. 
653,  67  Pac.  578,  1008;  Estate  of  Gregory,  133 
Cal.  137,  65  Pac.  315;  Haines  v.  Hayden,  95 
Mich.  347,  54  N.  W.  911,  35  Am.  St  Kep.  566; 
Coghlll  V.  Kennedy,  119  Ala.  664,  24  South, 
459;  Tyler  v.  Gardiner,  35  N.  Y.  576. 

None  of  the  declarations  or  acts  of  the  tes- 
tatrix tend  in  the  least  to  show  that  her  mind 
was  capable  of  being,  and  was  In  fact,  so 
subject  to  the  control  of  another  person  that 
she  did  not  follow  her  own  normal  wishes  and 
plans  in  the  disposition  of  her  property  but 
yielded  to  the  volition  of  another.  On  the 
contrary,  the  undisputed  evidence  shows  that 
she  was  possessed  of  a  strong  and  vigorous 
Intellect,  in  full  possession  of  her  faculties 
when  she  executed  the  will  in  question,  and 
fully  capable  of  exercising  her  own  desires. 
The  testatrix  under  the  law  bad  the  right  to 
make  the  will,  she  made  it  in  compliance  with 
all  the  forms  of  the  law,  the  evidence  shows 
she  was  competent  to  make  It,  and  In  making 
It  she  exercised  her  own  free  will  and  voli- 
tion, uninfluenced  by  the  word,  act,  or  gesture 
of  anybody  else.  In  the  opinion  of  the  major- 
ity of  the  court  there  Is  an  utter  lack  of  evi- 
dence to  support  the  verdict  This  was  eo 
patent  to  us  when  the  former  opinion  was 
written,  that  we  omitted  to  express  an  opin- 
ion upon  another  assignment  of  error, 
though  they  were  considered  and  deemed  not 
well  taken. 

The  motion  Is  overruled. 

JAMES,  0.  J.  (dissenting).  Having  noted 
my  disagreement  with  the  disposition  of  the 
case  as  made  by  the  main' opinion  and  the 
opinion  for  rehearing,  I  shall  state,  first  tJiiat 
my  dissent  extends  to  the  ruling  that  the 
declarations  of  the  testatrix  were  Incompe- 
tent for  any  puriKtse  connected  with  the 
Issue  of  undue  influence;  and,  second,  to  the 
ruling  that  the  testimony  in  this  record  Is 
Insufficient  to  warrant  finding  that  undue  In- 
fluence exerted  by  the  proponents,  or  some  of 
them,  was  instrumental  in  causing  the  testa- 
mentary discrimination  against  appellee.  I 
concede  the  rule  to  be  that  the  prior  or  sub- 
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sequent  declaratloiis  of  a  testator  are  Incom- 
petent as  primary  or  direct  proof  that  be  was 
unduly  Induenced  In  making  this  will,  or  of 
tbe  facts  stated  by  him.  But  I  think,  and  it 
Is  also  shown  In  the  opinion  upon  rehearing, 
that  such  testimony  Is  admissible  to  "Illus- 
trate the  mental  state  of  the  testator  and  to 
give  a  picture  of  the  condition  of  bis  mind" 
at  the  time  of  making  the  declarations.  The 
opinion  seems  to  bold  that  If  the  testator  Is 
shown  to  have  been  possessed  of  testamentary 
capacity,  or  of  "strong  and  vigorous  Intellect," 
as  in  this  case,  such  testimony  can  be  of  no 
effect  It  appears  to  me  that  a  person  may 
be  of  strong  and  vigorous  Intellect,  and  at  the 
same  time  be  of  such  temperament  or  mental 
structure  as  renders  blm  easily  susceptible  to 
particular  passions  or  Influences.  This  men> 
tal  fact  Is  one  which  the  Jury  is  entitled  to 
Inquire  Into  and  consider,  in  order  for  tbem  to- 
determine  whether  or  not  the  person  was  one 
'who  was  susceptible  to  the  particular  form 
of  Influence.  As  to  such  fact  the  expesslons, 
conduct,  and  declarations  of  the  testator  are 
admitted.  Underhill  on  Wills,  f  161.  For 
a  clear  discussion  of  the  question  see  Shailer 
▼.  Bumstead,  99  Mass.  112.  Such  declara- 
ilons,  however,  are  not  direct  evidence  of  the 
exertion  of  undue  influence;  but  In  my  Judg- 
ment there  was,  outside  of  the  declarations, 
■officient  evidence  to  warrant  the  finding  that 
tbe  will,  in  so  far  as  it  related  to  appellee, 
^ras  the  product  of  undue  Influence. 


SCHAFFER  v.  HBIDBNHEIMER.* 

<Court  of  Civil  .\pneals  of  Texas.    ,7nnp  6,  1906. 
Rehearing  Denied  Jane  27,  1906.) 

Deeds— Constbuciion—Descriwion  —  Pisld 
Notes.  ' 

A  deed  to  plaintiff's  ancestor  described  the 
land  as  all  that  certain  tract  or  pircel  of  land 
Ijins  in  li.  connfy,  containing  2,906  acres,  con- 
sisting of  the  lower  three-fourths  of  a  l''ague 
of  land  originally  granted  by  the  Mexican  gov- 
ernment to  W.  by  a  certain  conces'sion,  and  con- 
veyed to  S.  by  certain  deeds  referred  to  for 
more  particular  description.  Plaintiff's  ancestor 
executed  n  deed  through  which  defendant  claim- 
ed, describing  the  land  as  ail  that  tract  or  parcel 
of  land  found  to  contain  2  906  acres  by  a  recent 
survey  designated,  lying  and  situated  In  Li. 
county,  being  "off  of"  tlie  Soutli  tliroe-fourtiis 
of  a  league  of  land  originiUy  granted  to  W., 
followed  by  field  notes,  after  which  the  deed 
recited  that  It  was  the  same  land  conveyed  to 
plaintiff's  ancestor  by  such  previous  deed  to 
wiiich  reference  was  made,  etc.  Held,  that  the 
latter  deed  did  not  indicate  an  intention  on  the 
part  of  the  grantor  to  convey  thereby  the  entire 
tract  conveyed  to  him  by  the  former  deed,  and 
hence  the  reference  to  such  former  deed  therein 
was  Ineffective  to  control  the  field  notes  which 
did  not  include  ail  of  the  land  conveyed  by 
mch  former  deed. 

Appeal     from     District     Court,     liiberty 
County;  L.  B.  HIghtower,  Judge. 

Suit  by  Abraham  Heidenhelmer  against  W. 
E.  Scfaaffer  and  others.    Prom  a  Judgment 
for  plaintiff,  defendant  Schaffer  appeals.    Af- 
firmed. 
•Writ  ot  error  denied  bj  Supreme  Court  Oct.  11, 190'' 


Baldwin  &  Christian,  for  appellant  Jas. 
B.  &  Ghas.  J.  Stubbs  and  J.  F.  Dabney,  for 
appellee. 

FliT,  3.  This  salt  was  instltated  by  ap- 
pellee against  appellant  and  several  others  to 
recover  417  acres  of  land  In  Liberty  county, 
off  the  south  three-fourths  of  the  William 
Whltlock  league  of  land.  The  suit  was  dis- 
missed as  to  all  the  defendants  except  ap- 
pellant who  pleaded  not  guilty.  A  trial 
without  a  Jury  resulted  in  a  Judgment  in 
favor  of  appellee. 

Both  parties  claim  through  Samson  Heid- 
enhelmer. Appellant  claims  through  a  deed 
made  by  Samson  Heidenhelmer  to  Victor  B. 
Wilson  in  which  the  land  Is  described  as  fol- 
lows: "All  that  certain  tract  or  parcel  of 
land  found  to  contain  2,906  acres  by  a  recent 
survey  made  by  J.  G.  Mlnter  lying  and  being 
situated  In  the  county  of  Liberty  and  state 
of  Texas,  being  off  of  the  south  three-fourths 
of  a  league  of  land  originally  granted  to  Wil- 
liam Whltlock."  The  above  is  followed  by 
field  notes,  after  which  it  is  recited  In  the 
deed:  "Being  the  same  land  which  was  con- 
veyed to  me  by  Seabrook  W.  Sydnor,  admin- 
istrator de  >^nl8  non  of  the  estate  of  J.  S. 
Sydnor,  deceased,  by  deed  dated  December 
12th,  A.  D.  1878,  and  recorded  in  Liberty 
county  deed  records  In  Book  D,  pages  326  to 
328,  to  which  deed  and  the  record  reference 
Is  here  made,  and  the  same  is  made  a  part 
hereof.  Said  deed  was  recorded  In  Liberty 
county,  January  24th,  A.  D.  1879."  It  was 
agreed  by  the  parties:  "That  the  defendant 
William  B.  Schaffer  Is  now  the  legal  owner 
of  whatever  title  was  conveyed  to  Victor  B. 
Wilson  by  the  instrument  last-above  men- 
tioned; and,  if  said  deed  does  not  convey  to 
said  Victor  B.  Wilson  the  entire  south  three- 
fourths  of  said  league,  then  the  plaintiff, 
Abraham  Heidenhelmer,  is  the  legal  owner  of 
whatever  interest  In  the  south  three-fourths 
of  said  league  which  remained  in  Samson 
Heidenhelmer,  after  the  conveyance  to  Victor 
B.  Wilson  by  Samson  Heidenhelmer  above 
mentioned."  It  was  also  admitted  that  the 
field  notes  in  the  aforementioned  deed  did 
not  include  a  certain  portion  off  of  tbe  west 
end  of  the  south  three-fourths  of  the  William 
Whltlock  survey.  The  sole  question  pre- 
sented Is:  Which  should  prevail,  the  des- 
cription by  field  notes  or  the  general  descrip- 
tion following  them,  which  describes  the 
land  as  that  conveyed  to  the  grantor  by  the 
administrator?  If  the  description  by  field 
notes  should  prevail,  the  Judgment  is  correct; 
but,  If  the  general  description  with  reference 
to  the  deed  of  the  administrator  should  pre- 
vail, the  Judgment  should  have  been  rendered 
in  favor  ot  appellant 

Before  entering  Into  a  discussion  of  the 
points  at  Issue  we  will  refer  to  the  descrip- 
tion of  the  land  given  In  the  deed  of  the  ad- 
ministrator to  SamBoii  Heidenhelmer,  which 
may  be  of  some  moment  In  the  solution  of 
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the  question.  It  Is  as  foUowB:  "All  that 
certain  tract  or  parcel  of  land  lying  and  be- 
ing in  Liberty  county,  state  of  Texas,  con- 
taining 2,906  acres,  consisting  of  the  lower 
three-fourths  of  a  league  of  land  originally 
granted  by  the  Mexican  government  to  Wil- 
liam Whitlocl:,  how  deceased,  by  concession 
of  date  the  lltb  day  of  May,  1831,  and 
which  said  land  was  conveyed  to  John  S. 
Sydnor  by  Mary  Whltlock  et  al.,  by  deed 
bearing  date  the  15tb  day  of  April,  A.  D. 
1852,  and  also  including  the  Interest  of  said 
John  S.  Sydnor,  deceased,  conveyed  to  him 
by  Robert  Wbitloclt  by  deed  of  date  the  3d 
day  of  September,  A.  D.  1853,  to  which  two 
deeds  above  mentioned  reference  Is  here 
made  for  a  more  particular  description  of 
said  property."  It  Is  the  rule  that  every  part 
of  a  deed  must  be  given  effect  if  possible 
and  the  largest  estate  arising  from  Its  terms 
will  be  given  to  the  grantee.  If  there  be 
ambiguity  so  as  to  render  It  susceptible  to 
two  constructions,  that  construction  will  be 
given  It  that  Is  most  favorable  to  the  grantee. 
Cartwrlght  v.  Trueblood,  90  Tex.  535,  39 
S.  W.  930.  It  is  also  the  rule  that  the  intent 
of  the  parties,  as  in  the  case  of  all  contracts, 
when  It  can  be  arrived  at  from  the  deed, 
should  prevail,  unless  contrary  to  law.  Dev. 
Deeds,  {^836.  The  entire  deed  must  be  read 
and  such  construction  given  as  will,  If  pos- 
sible, give  effect  to  every  portion  of  the  deed. 
These  rules  will  be  kept  in  view  In  constru- 
ing tlie  deed  which  forms  the  basis  of  dis- 
pute in  this  case. 

It  appears  from  the  deed  of  Sydnor  to  Sam- 
son Heidenhelmer  that  although  the  amount 
of  land  was  described  as  2,906  acres,  it  was 
the  intention  of  the  grantor  to  convey  three- 
fourths  of  the  Whltlock  league  but  when  the 
grantee  In  that  deed  conveyed  the  land.  It 
was  surveyed  presumably  for  his  benefit  and 
It  is  fully  described  by  the  field  notes  of  that 
survey.  We  say  that  It  was  described  by  the 
field  notes  of  that  survey,  although  it  is  not 
specifically  go  stated  in  the  deed.  But  the 
clear  inference  is  that  those  are  the  field 
notes  used  In.  the  deed  to  Victor  B.  Wilson, 
Those  field  notes  describe  2,906  acres  of  land 
and  the  description  is  clear  and  explicit. 
That  description  Is  followed  by  the  words 
"being  the  same  land  conveyed  to  me  by 
Seabrook  W.  Sydnor,"  etc.,  and  we  do  not 
think  they  create  an  ambiguity  In  the  deed. 
It  is  not  stated  that  It  Is  all  of  the  land  con- 
veyed by  Sydnor  but  the  "same  land."  It 
was  the  same  land  but  not  all  of  it  This  con- 
struction is  Iwrne  out  by  the  description  given 
before  the  field  notes  are  set  out  where  the 
land  Is  described,  not  as  the  south  three- 
fourths  of  a  league  of  land  but  as  "being 
off  of  the  south  three-fourths  of  a  league  of 
land  originally  granted  to  William  Whltlock." 
If  the  whole  had  been  Intended  the  land 
would  not  have  been  described  as  "being  off" 
the  three-fourths  of  a  league.  We  think  it 
clear  that  the  reference  to  the  deed  made  by 


Sydnor  to  Samson  Heidenhelmer  was  given 
merely  to  point  out  the  title  and  not  to  supple- 
ment or  control  the  description  given  by  the 
field  notes.  There  is  ample  authority  to  sus- 
tain this  proposition. 

In  the  case  of  Brown  v.  Heard  (Me.)  27 
AU.  182,  it  is  said:  "It  was  contended  that 
the  clause  in  plaintiff's  deed,  at  the  end  of 
the  particular  description  of  the  premises  by 
metes  and  bounds,  'meaning  and  intending 
to  convey  to  the  said  Heard  the  same  prem- 
ises conveyed  to  me,'  etc.,  should  enlarge  the 
specific  description  In  It  given  by  metes  and 
bounds.  Assuming  that  the  language  re- 
ferred to  a  larger  estate  than  is  included  by 
the  metes  and  bounds  given,  which  Is  by  no 
means  certain,  the  contention  cannot  prevail. 
It  is  merely  a  help  to  trace  the  title  but  can- 
not enlarge  the  grant"  So  in  the  case  of 
Smith  V.  Sweat  (Me.)  38  Atl.  654,  the  words, 
"meaning  and  intending  to  convey  the  same 
premises  conveyed  to  me,"  etc.,  were  used 
after  a  description  by  metes  and  bounds,  and 
the  court  said:  "There  is  no  ambiguity  in 
these  descriptions.  Fixed  and  definite  bound- 
aries are  given,  and  these  boundaries  must 
prevail,  unless  we  are  to  attach  more  Im- 
portance to  a  mere  reference  to  source  of 
title,  or  an  intention  clause,  than  to  specific 
descriptions;  and  this  we  have  seen  cannot 
be  done.  Words  of  reference  or  of  explana- 
tion or  Intention  never  destroy  a  specific 
grant."  This  principle  is  spoken  of  by  the 
Maine  court  as  being  too  well  settled  to  re- 
quire the  citation  of  authorities.  In  Tjovejoy 
V.  Lovett,  124  Mass.  270,  after  a  description 
by  metes  and  bounds  was  used  the  words, 
"being  the  same  premises  conveyed  to  me  by 
Ezra  Holden,  by  deed  dated  May  7,  1829." 
were  Inserted  and  It  was  held  that  those 
words  should  not  qvercome  the  Inference  to 
be  drawn  from  the  other  parts  of  the  deed. 
"Reference  is  made  to  the  Holden  deed,  not 
for  the  purpose  of  fixing  the  metes  and 
bounds,  as  If  describing  the  lot  conveyed, 
but  to  show  the  grantor's  chain  of  title." 
Citing  the  Massachussetts  case  with  approv- 
al. In  Cullers  v.  Piatt,  81  Tex.  858,  16  S.  W. 
1003,  the  court  said:  "Where  a  grantor  con- 
veys specifically  by  metes  and  bounds,  so 
there  can  be  no  controversy  about  what  land 
Is  included  and  really  conveyed,  a  general 
description  as  of  all  of  a  certain  tract  con- 
veyed to  him  by  another  person,  or  as  in  this 
case,  all  of  a  survey  except  a  tract  belonging 
to  another  person,  cannot  control,  for  there 
is  a  specific  and  particular  description  about 
which  there  can  be  no  mistake  and  no  neces- 
sity for  Invoking  the  aid  of  the  general  de- 
scription. In  the  case  of  Sanger  v.  Roberts, 
92  Tex.  312,  48  S.  W.  1,  the  Supreme  Court 
discussed  the  question  and  said:  "We  con- 
cur in  the  proposition  announced  by  the  Court 
of  Civil  Appeals,  that  when  there  Is  a  repug- 
nancy between  a  particular  description  of  a 
tract  of  land  in  a  deed  and  a  general  de- 
scription, the  former  will,  as  a  general  rule, 
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control.  In  other  words,  where  the  premises 
are  described  by  metes  and  bounds  and  that 
Is  followed  by  a  referaice  to  some  other  writ- 
ing f<v  a  farther  description,  the  latter  can- 
not ordinarily  be  looked  to  to  enlarge  the 
former." 

There  can  be  no  doubt  as  to  the  correct- 
ness of  the  Jud^nnent  of  the  lower  court,  and 
It  is  tiierefore  affirmed. 


JEFFERSON  &  N.  W.  RY.  00.  T. 
DREESON.* 

(Coart   of   Civil   Appeals   of  Texas.    May   28, 
1906.    Rehearing  Denied  June  27,  1908.) 

1.  Damaoks  —  Mttioation  —  OSADIRa  Coil- 
TBACT— OniKK  Empi-oyment. 

The  doctrine  that  one  is  not  entitled  to  re- 
cover under  a  breach  of  contract  for  personal 
services,  when  he  obtained  other  equally  re- 
mnneratlTe  employment  dnring  the  period  of  the 
contract,  does  not  apply  to  a  contract  for  grad- 
ing and  clearing  as  so  much  per  yard  or  acre. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Oent  Dig.  Damages,  {  129.] 

2.  Mantes  and  Sebtaht  —  Wbonoftji.  Dis- 

CHABQE— OlBJEB     EMPLOTVENT— BUBDEN     OF 

Paoor. 

The  fitct  that  damages  suffered  by  discharge 
In  violation  of  a  contract  for  personal  services 
might  have  been  reduced  by  obtaining  oUier 
employment  is  a  matter  of  defense  to  be  shown 
by  the  employer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {!  43.  54-56.] 

3.  CORTRACTS— GBADIRQ      CONTBACT — PUCAD- 

ISO — Vabiance. 

In  an  action  for  a  refusal  to  permit  plain- 
tiff to  carry  out  a  contract  for  grading  and 
clearing  at  a  specified  price,  the  petition  alleged 
that  there  was  no  specified  time  as  to  when  the 
work  was  to  be  completed.  There  was  evidence 
claimed  by  defendant  to  show  that  it  was  a 
part  of  the  contract  that  the  work  should  be 
done  as  quickly  as  plaintiff  could  do  it  Held, 
if  true,  not  to  constitute  a  variance. 

4.  Samk— IssnES. 

Where,  in  an  action  for  a  refusal  to  per- 
mit plaintiff  to  carry  ont  a  contract  for  grading 
and  clearing  at  a  specified  price,  defendant 
denied  making  the  contract  and  did  not  plead 
that  if  made,  It  was  broken  because  plaintiff 
failed  to  perform  within  the  time  agreed,  it 
could  not  take  advantage  of  a  breach  by  plain- 
tiff in  that  regard. 

&  Save. 

A  declaration  alleged  the  breach  of  a  con- 
tract whereby  plaintiff  was  to  have  graded  and 
drnred  one  mile  of  railroad  in  one  county  and 
three  miles  in  another  at  a  specified  price.  The 
answer  was  a  general  denial  and  a  special  plea 
of  payment  as  to  the  one  mile  and  no  contract 
and  as  to  the  balance,  that  plaintiff  was  so  slow 
and  unskillful  as  to  the  mile  completed  that  he 
was  not  wanted  for  the  other  work,  that  the 
delay  was  Injurious  to  defendant  and  that 
plaintiff  knew  that  time  was  material.  -  'HeU  to 
raise  no  issue  ss  to  whether  the  work  was  to  be 
performed  in  a  specified  time. 

Appeal  from  District  Court  Marlon  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  J.  J.  B.  Dreeson  against  the  Jef- 
ferson &  Northwestern  Railway  Company. 
Prom  a  Jndgment  in  favor  of  plaintiff,  de- 
fendant appealsk    Affirmed. 

'Writ  of  error  denied  by  Supreme  Court  Oct  11,  IMC 


W.  T.  Armlstead,  for  appellant     R.   R, 
Taylor,  for  appellee. 

EIDSON,  J.    This  Is  an  action  by  the  ap- 
pellee -against  the  appellant  for  damages  on 
account  of  the  alleged  breach  of  a  contract 
alleged  to    have  been    made  by  appellant 
with  appellee,  whereby  appellee  was  to  grade 
and  clear  the  right  of  way  for  a  railroad  track 
for  appellant  for  a  distance  of  four  miles,  one 
mile  of  which  extended  from  the  defendant's 
track   near   Clark   &   Boyce   Lumber   Com- 
pany's mill  in  Marlon  county  on  the  track  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany In  Jefferson,  and  the  other  three  miles 
being  the  extension  of  the  railroad  in  Cass 
county,    near    Cave    springs,    and    running 
northwesterly  three  miles,  for  which  appellee 
was  to  receive  10  cents  per  yard  for  moving 
the  dirt  and  $25  per  acre  for  clearing  and 
grubbing  the  right  of  way.     Appellant  an- 
swered in  the  court  below  by  general  denial, 
and   specially  that   It   had   paid   the  plain- 
tiff in  full  for  the  grading  and  clearing  of  the 
one  mile  of  track  in  Marion  county.     As  to 
the  three  miles  in  Cass  county,  the  defendant 
pleaded  that   it  never  made  any  contract 
with   plaintiff   therefor;    and    further,   that 
the  plainlff  spent  four  months  in  £^ding  and 
clearing  the  one  mile  In  Marlon  county  and 
that  It  was  done  In  such  an  unskillful  man- 
ner, and  with  so  much  delay,  that  the  de- 
fendant did  not  want  him  to  do  the  similar 
work  In  Cass  county,  as  It  was  necessary  for 
it  to  be  done  promptly  and  much  sooner  than 
plaintiff  could  or  would  do  same,  and  that, 
as  plaintiff  had  taken  four  months  InsteaA 
of  one  to  do  the  work  In  Marion  county,  its 
business  was  at  a  standstill  in  consequence 
thereof,  and  that  time  was  material  wlthoxit 
delaying  the  completion  thereof,  all  of  wblet* 
was  known  to  the  plaintiff.     There  was    »• 
trial  before  the  court  and  Jury,  which  resiil*- 
ed  In  a  verdict  and  Jndgment  for  appellee   U* 
the  sum  of  $650. 

Appellant's  first  assignment  of  error  com- 
plains of  paragraph  7  of  the  court's  char-g«» 
to  the  Jury,  which.  In  effect.  Instructed  them 
that  if  defendant  broke  said  contract,    3.xi<l 
refused  to  allow  the  plaintiff  to  grade    -the 
three  miles  of  road  In  Cass  county,  and    "to 
grub  the  right  of  way,  to  find  for  the  pla-ln- 
tlff  whatever  amount  he  would  have  made 
if  he  had  been  permitted  to  do  said  -wvorls. 
Appellant  contends  that  the  instruction    >^a.8 
error  because  the  plaintiff,  in  order  to   alioT?7 
himself  entitied  to  recover,  was  required.    !» 
prove  that  he  was  unable  to  procure    otiier 
remuneraUve  enaployment  during  the  tlxxx^  te 
would  have   heen    engaged  on  me  woxr-k.    In 
Cass  county.     We  do  not  think  ttis  laalat^Bce 
of  appellant  Is   sound.    The  doctrine    tYtat  a 
party   Is  not     entitled    to  "Tl^I^^^^er    a 
breach  of  contract  for  personal  servlc^^  ^ 
be  obtained  other  employment  eqnaU-y 
muneraUve  during  the  Pf 'jViVS^^'^^^^xact 
does  not  apply  to  »/*'««  "f,^i  J|l^^-      T;t\s 
was  not  a  contract  for  personal  ^^^-vx^^     ^«t 
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to  do  certain  stipulated  work  which  may 
have  been  performed  by  the  employes  of 
appellee,  and  he  was  entitled  to  the  profits 
that  he  would  have  realized  In  the  event  he 
had  caused  the  work  to  be  performed.  Be- 
sides, even  In  cases  of  breach  of  contract  for 
personal  services,  the  plaintiff  Is  not  re- 
quired to  plead  and  prove  that  he  had  been 
nnable  to  obtain  employment  after  the 
breach  of  the  contract  In  order  to  entitle  him 
to  recover.  He  makes  out  a  prime  facie  case 
by  establishing  the  wrongful  breach  of  the 
contract,  and  If  his  damages  can  be  reduced 
by  showing  that  he  obtained  other  remu- 
nerative employment  during  the  period  of  the 
contract  breached,  It  Is  a  matter  of  defense 
to  be  shown  by  the  opposite  party.  Porter 
V.  Burkett,  65  Tex.  883;  Telegraph  Oo.  v. 
Bross  (Tex.  Civ.  App.)  45  S.  W.  17a 

The  court  below  did  not  err  In  refusing  to 
give  to  the  Jury  appellant's  special  charges 
Nos.  1  and  3,  because  there  were  no  pleadings 
authorizing  these  charges.  And  there  was 
no  error  In  the  refusal  of  the  court  below  to 
give  to  the  jury  appellant's  special  charge 
No.  2,  as  the  matter  to  which  It  relates  was 
fully  covered  by  the  eighth  paragraph  of  the 
general  charge  of  the  court 

We  overrule  appellant's  fifth  assignment 
of  error.  In  our  opinion  there  is  no  variance 
between  the  allegations  of  appellee's  petition 
and  the  proof.  The  petition  alleged  that 
there  was  no  specified  time  as  to  when  the 
work  was  to  be  completed,  and  there  Is  no 
testimony  in  the  record  showing  that  there 
was  a  specified  time  agreed  upon  as  to  when 
the  work  was  to  be  completed.  Appellee 
testified  that  Clark  told  him  that  he  wanted 
him  to  do  the  work  as  quickly  as  he  (witness) 
could,  but  it  does  not  appear  when  he  told 
him  this.  Clark  testified  that  he  was  in  a 
hurry  for  the  completion  of  the  work  and 
that  he  told  appellee  that  he  wanted  It  done 
quickly  and  that  he  was  well  apprised  of 
that  fact;  but  Clark  does  not  testify  that  It 
was  a  part  of  the  contract  that  the  work 
should  tye  done  as  quickly  as  appellee  could 
<1o  it  Conceding  that  It  was  a  part  of  the 
contract  that  the  work  should  be  done  as 
tjulckly  as  appellee  could  do  it,  that  would 
flot  show  that  It  was  to  be  done  In  any  defi- 
nite or  specified  time.  And  further,  appellant, 
having  denied  that  the  contract  for  the  three 
miles  In  Cass  county  was  made  at  all,  and  not 
having  pleaded  that  If.  it  was  made  It  was 
breached  because  appellee  failed  to  perform 
it  within  the  time  agreed  upon,  is  not  In  a 
position  to  take  advantage  of  appellee's 
failure  to  comply  with  that  feature  of  the 
contract  Under  the  pleadings  of  the  parties, 
there  was  no  Issue  as  to  whether  or  not  the 
work  was  to  be  performed  in  a  specified 
time;  the  only  Issue  I)elng  as  to  wbetho: 
the  contract  was  made,  and,  if  so,  wheth- 
er appellee  was  damaged  by  the  breach 
thereof. 

We   discover  no   reversible  error   In  the 
record,  and  the  judgment  of  the  com*!  below  I 
Is  therefore  affirmed.  ^ 


EEXSTONB  UllXS  CO.  r.  PEACH  RIVBH 
LUMBER  CO.* 

(Court  of  Civil  Appeals  of  Texas.    May  80, 
1906.    Rehearhig  Denied  June  27,  1906.) 

1.  BouRDABiu  —  Calu  fob  Mordmeiitb  — 

DiSAPPKABAlfCB  OF  MoHUUEHTS— CAIXB  FOB 

Distances— Prksuiiptions. 

Where  bearing  trees  called  for  in  a  survey 
have  disappeared,  it  will  be  presumed  that  the 
trees  had  been  at  the  distances  called  for  in 
the  survey. 

[Ed.   Note. — For  cases  In  point  see  voL   8. 
Cent  Dig.  Boundaries,  H  14&-148.] 

2.  Samb— PBioRrrr    of    80«v«yb— Cowflict — 

BUBDBN  OF  PbOOF. 

Where  bearing  trees,  called  for  in  a  snrvey, 
had  disappeared,  one  claiming  under  a  junioi 
survey,  seeking  to  clianRe  the  construction  of  the 
senior  survey  with  respect  to  the  call  for  dis- 
tances to  the  trees,  must  affirmatively  show 
that  the  trees  were  not  at  the  place  fixed  by 
the  dista'nces  called  for. 

[Ed.   Note.— For  cases  In   point,  see  voL   8, 
Cent  Dig.  Boundaries,  |{  149-152.] 

3.  Same— EviDENCBi— IiOCATioN  OF  tiOST  Bear- 
ing Tbkks  Caixeo  fob  in  Stjbvet— Sdffi- 

CISNCT. 

Evidence  on  the  Issne  of  the  location  of  a 
boundary  between  senior  and  junior  surveys 
examined,  and  hrld  not  to  locate  lost  bearing 
trees  called  for  in  the  senior  survey,  and  the 
distances  called  for  therein  control 

4.  Samb— Field  Notes— Admission  in  Bvt- 
DENCB  WirnotJT  Objection  and  Without 
Pboof  of  Death  of  Suevetob. 

Field  notes  of  a  surveyor,  not  shown  to  be 
dead,  admitted  In  evidence  without  objection, 
must  be  given  effect  as  evidence. 

[Ed.   Note. — For  cases  in   point   see  vol.   8, 
Cent  Dig.  Boundaries,  S  172.] 

6.  Same— Pbiority  of  Subvetb— Field  Notes. 
The  field  notes  of  a  junior  survey  cannot 
be  resorted  to  for  the  purpose  of  creating  an 
ambiguity  in  the  calls  of  a  senior  survey. 

6.  Same— Ix)cation  of  Lost  Beabihg  Tbees — 
Evidence. 

Where  the  l>earing  trees  called  for  in  a 
senior  survey  had  disappeared,  a  claimant  onder 
a  junior  survey  was  entitled  to  show  the  loca- 
tion of  the  trees. 

7.  Evidence  —  Dbclakatiow  of  Deceased 
Subveyob— Admissibilitt. 

The  declaration  of  a  surveyor,  since  de- 
ceased, in  a  position  to  know  the  fact  which 
the  declaration  concerns,  is  admissible. 

[Ed.  Note. — For  cases  in  point  eee  voL  20, 
Cent  Dig.  Evidence,  {  1131.] 

8.  Same. 

The  declaration  of  a  surveyor,  since  de- 
ceased, may  be  expressed  in  field  notes  of  a 
junior  survey. 

[Ed.  Note. — For  cases  in  point  aee  voU  20, 
Cent  Dig.  Evidence,  8  1131.] 

9.  Same— Weioht  and  Effect. 

A  declaration  of  a  surveyor,  since  deceased, 
must,  to  have  effect  as  evidence  of  a  boundary, 
possess  the  element  of  certainty,  and  a  state- 
ment of  a  surveyor  declaring  that  an  object 
was  found  bj  him  at  one  place,  and  also  at  an- 
other place,  18  withont  any  value  as  testimony. 

10.  BouNDABiES — Field  Notes. 

The  field  notes  of  a  surveyor  stated  that  on 
a  line  running  from  a  comer  he  fonnd  a  comer 
with  bearings,  and  that  the  point  where  he 
found  the  bearings  was  a  specified  distance 
south  of  another  comer.'  Another  surveyor, 
making  a  survey  and  map,  showed  by  his 
measurements  that  such  comer  with  bearings 
was  not  that  distance  from  tlia  corner  referred 

■Application  (or  writ  of   error  dismissed    by   Su- 
preme Court  (or  want  of  Jurisdiction. 
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to  in  the  field  notes.  Held,  that  the  field  notes 
were  not  evidence  of  the  location  of  the  comer 
with  the  bearings. 

11.  Sahe. 

Where  the  field  notes  of  a  surveyor  con- 
cerning the  location  of  bearing  trees  in  another 
snrvey  are  inconsistent,  they  are  no  evidence 
of  the  location  of  the  bearing  trees,  which  had 
disappeared. 

12.  Same  —  Cketificatk  of  Sukvktob  —  Bvi- 
dknce — competknct. 

A  general  statement  by  a  district  surveyor 
that  a  certain  snrvey  is  free  from  any  conflict, 
witliont  giving  any  facts,  is  not  competent  evi- 
dence in  determining  the  boundaries  of  another 
survey. 

13.  Saite— Pbiokity  of   Stjbvets — Controix- 
INQ  Effect  op  Seniob  Survet. 

Where  the  call  for  distanres  in  a  senior 
survey  includes  land  in  a  junior  survey,  and 
there  is  nothing  to  limit  the  force  of  the  call 
for  distances  in  the  senior  survey,  the  call  for 
distances  therein  controls. 

Appeal  from  District  Ck>urt,  Montgomery 
County;    L.  B.  Hlgbtower,  Judge. 

Action  by  the  Peach  River  Lumber  Com- 
pany against  the  Keystone  Mills  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

The  following  Is  a  copy  of  the  sketch  re- 
ferred to  in  the  opinion: 


litUfM, 


Amrlanf, 


WMtmtm, 


ffiMft- 


Vlrtatmort  > 


Af.  Hlnt.k^ 


C  9»mch% 


Nugent  &  Foster,  for  appellant.  Iffaco  & 
Minor  Stewart  and  Llewellyn  &  Eayser,  for 
appellee. 

JAMES,  C.  J.  Appellee  sued  the  Keystone 
Mills  Company  for  a  tract  of  344.66  acres 
of  land  and  for  damages  for  cutting  timber 
therefrom.  The  issues  depended  upon  the 
position  of  the  sonth  boundary  line  of  the 
Michael  Binch  league  and  labor,  which  is 
owned  by  appellant  Appellee  owned  the 
Walker  county  school  survey  of  three  leagues, 
adjoining  the  above  survey  on  tbe  south,  and 
the  strip  in  question  is  claimed  to  be  a  part 
of  It  Tbe  cause  was  tried  by  the  court,  and 
the  issue  was  determined  in  favor  of  plain- 
tiff. Tbe  qnestlQU  for  us  to  determine  is 
whether  or  not  there  was  evidence  that  was 
competent  and  sufilcient  to  support  the  Judg- 
ment rendered.  If  there  was  any  testimony 
which  could  legally  serve  as  a  basis  tos  tbe 

MS.W.— 6 


Judgment  onr  duty  to  affirm  It  would  be 
plain. 

The  evidence  is  voluminous;  but  in  view 
of  the  question  narrowed  down  as  above 
stated,  it  will  not  be  necessary  for  us  to  do 
more  than  to  refer  to  testimony  upon  which 
the  judgment  Is  claimed  to  rest  and  then 
determine  whether  or  not  such  testimony 
could  legally  be  resorted  to  to  establish 
plaintliTs  contention,  and,  if  so,  to  determine 
whether  or  not  such  testimony  was  sufficient 
in  law  to  support  the  judgment  The  field 
notes  of  the  Michael  Hinch  survey  are: 
"Beginning  at  the  southeast  corner  of  said 
Wrentmoore  survey,  and  on  the  west  boun- 
dary of  Presly  QUl's  survey,  a  stake  from 
which  a  black  oak  24  In.  dia.  brs.  N.  22°  W., 
4%  vrs.  distant  mkd.  H,  also  a  black  oak 
15  in.  dia.  brs.  S.  66°  W.,  22  vrs.  distant 
mkd.  M  H ;  thence  8.,  on  Gill's  W.  boundary, 
2,000  vrs.,  which  is  marked,  and  tbe  remain- 
der an  open  line  5,099  vrs.  to  tbe  comer,  a 
stk.,  from  which  a  pine  20  In.  dia.  brs.  S.  54° 
W.,  1  vrs.  distant  and  also  a  pine  24  in.  dia. 
brs.  N.  8°  W.,  14  vrs.  distant  both  marked 
H;  thence  W.  5,099  vrs.,  to  comer,  a  stk., 
from  which  a  black  oak  12  in.  dia.  brs.  N. 
8°  W.,  2  vrs.  distant  also  a  white  oak  16 
in.  dia.  brs.  S.  45°  E.,  9  vrs.  distant  both 
marked  M  H ;  thence  N.  6,099  vrs.,  to  corner 
on  the  south  boundary  of  L.  F.  Amelong's 
one-third  league  survey,  a  stake,  from  which 
a  black  oak  30  in.  dia.  brs.  N.  83°  W.,  16 
vrs.  distant  also  a  white  oak  18  in.  dia.  brs. 
S.  30°  W.,  14  vrs.  distant  both  marked  M  H ; 
thence  E.  6,099  vrs.,  and  adjoining  Amelong 
and  Wrentmoore,  to  tbe  beginning."  There 
was  no  issue  as  to  tbe  whereabouts  of  the 
north  line  of  the  Hincb.  Its  position  was 
assumed  by  both  parties  as  being  at  a  cer- 
tain place,  and  fixed  by  tbe  south  line  of 
surveys  on  the  north  of  it  It  is  observed 
from  tbe  testimony  that  tbe  distance  called 
for  going  south  would  carry  the  south  line 
of  the  HInch  far  enough  to  include  tbe  strip 
In  question,  and  also  that  tbe  soutb  line 
would  have  to  go  that  distance  to  have  tbe 
quantity  called  for.  Tbe  Walker  county 
school  land  was  surveyed  in  1856.  The 
Hincb  is  tbe  older,  having  been  surveyed  in 
1845.  The  Hinch  calls  for  its  east  line  to 
extend  south  6,099  varas,  "a  stake,  from 
which  a  pine  20  In.  diameter  bears  S.  64° 
W.,  1  vara  distant,  also  a  pine  24  in.  diameter 
bears  N.  8°  W.,  14  varas  distant,  both  marked 
H."  For  its  south  line  It  calls:  "Thence  W. 
6,099  varas,  to  comer  and  stake,  from  whicb 
a  black  oak  12  Inches  diameter  bears  N.  8° 
W.,  2  varas  distant  also  a  white  oak  16  in. 
diameter  bears  S.  45°  E.,  9  varas  distant  both 
marked  M  H."  The  trees  called  for  have  dis- 
appeared. Tbe  result  of  this  fact  is  that  ap- 
plying the  field  notes  of  Hincb  survey  to 
the  ground,  the  trees  not  being  In  existence, 
the  east  and  west  lines  would  go  tbe 
distance  called  for,  5,099  varas,  and  the 
soutb  line  would  take  In  the  strip  of  land  in 


Digitized  by  VjOOQIC 


66 


Se  SOUTHWESTERN  BEPOBTEB. 


O^ez. 


qneetion.  In  other  words  tbe  presumption 
would  be  that  the  bearing  trees  had  beoi  at 
the  distance  they  were  called  for.  Tbe 
Walker  comity  school  land  being  a  junior 
surrey,  and  appellee  being  plaintiff,  to  change 
the  construction  of  the  Hlnch  siurvey,  as 
above  stated.  It  devolved  upon  plaintiff  to 
show  affirmatively  that  said  bearing  trees 
were  somewhere  else.  Has  it  discharged  this 
burden?  is  tbe  question  we  have  to  deal 
with. 

PlalntifCs  case  depends  on  the  testimony 
of  its  wltnesaea  Duke  and  Luttrell,  and  upon 
the  field  notes  of  two  Junior  surveys,  to  wit, 
the  Walker  county  school  land  survey,  made 
In  1856,  and  the  Joseph  Rose  survey,  made  in 
1868,  and  also  upon  a  certain  certificate  of 
nonconfllct  between  the  Beach  and  other  sur- 
veys made  by  A.  E.  Knowles,  a  surveyor  who 
in  1850  surveyed  tbe  H.  B.  Llttlefield  survey ; 
said  certificate  accompanying  a  sketch  and 
appearing  to  have  been  filed  In  the  General 
Land  Ofilce,  and  reading  as  follows:  "State 
of  Texas,  Montgomery  Land  District  Mont- 
gomery, March  15,  1851.  I,  A.  El  Knowles, 
district  surveyor  In  and  for  said  land  dis- 
trict, certifies  that  there  is  no  conflict  upon 
Clark  Beach  league  survey  and  that  the 
sketch  Is  a  true  representation  of  the  relative 
relation  these  four  surveys  bear  one  another. 
Given  under  my  hand  at  the  land  district 
surveyor,  Montgomery  district  A.  B. 
Knowles."  This  sketch  showed  the  Hlnch 
south  line  and  tbe  Beach  north  as  Identical. 
It  appears  that  the  Beach  patent  did  not 
issue  until  April,  1851,  and  probably  that 
Knowles  made  this  certificate  of  nonconfllct 
In  connection  with  the  Issuance  of  tbe  Beach 
patent  The  above  Is  substantially  the  evi- 
dence relied  on  as  establishing  the  fact  that 
the  Hlnch  southwest  comer  was  upon  the 
north  line  of  the  Beach,  which  would  place 
the  south  line  of  the  Hlnch  where  the  court 
found  It  to  be.  We  shall  examine  the  merits 
of  these  elements  of  testimony,  respectively. 

Appellee's  brief  states  Duke's  teetimCMiy  as 
follows:  "Plaintiff's  witness^  Jerry  Duke, 
testified  that  he  had  seen  tbe  marked  line 
run  from  the  northeast  comer  of  the  Beach 
due  east  having  observed  same  20  years  be- 
fore the  trial;  that  he  had  lived  in  tbe 
woods  and  in  the  neighborhood  of  this  land 
since  the  year  1871;  that  he  was  familiar 
with  the  north  line  of  the  Walker  county 
survey,  and  had  been  since  1871,  having  rid- 
den over  the  land  twice  a  day,  and  had  seen 
the  landmarks  and  hacks  on  the  timber; 
that  he  had  seen  the  oak  at  the  northwest 
corner  of  the  Walker  county  survey,  at  the 
northeast  comer  of  the  Clark  Beach,  Identi- 
fying same  on  plaintiff's  map;  that  the 
comer  trees  were  blown  down  In  1876,  but 
that  tbe  charred  stumps  of  the  trees  still 
remained,  and  he  had  pointed  same  out  to 
plaintiff's  surveyor,  Luttrell;  that  the  line 
he  saw  on  the  north  line  of  the  Walker  county 
survey  In  1871  was  the  old  marked  Hue,  and 


that  by  gaieral  reputation  the  said  oak  wa» 
the  northwest  aaaier  of  the  Walker  county 
survey.  Plalntlfl's  line  and  said  marked  line 
was  the  north  line  of  the  Walker  school  land. 
He  further  testified  that  of  late  years  a  line 
had  been  marked  through  the  timber  south 
of  tbe  old  line  that  he  sp<^e  of  having  seen 
hi  1871.  He  further  testified  that  when  be 
first  knew  the  marked  line  he  mentioned  be- 
tweoi  the  Hlnch  and  the  Walker  county  survey 
that  there  were  hacks  on  the  trees  marking 
the  lines,  and  that  there  was  a  marked  tree 
at  the  northeast  corner  of  the  tract  in  con- 
troversy In  this  case;  that  this  marked  tree 
was  In  a  line  with  the  marked  line  he  had 
first  mentioned,  and  in  a  true  line  with 
the  northeast  comer  of  the  Clark  Beach; 
that  this  marked  tree  was  blown  down  In 
the  storm  of  1875.  Plaintiff's  witness  Jerry 
Duke  testified  that  he  had  lived  In  and  about 
the  land  In  controversy  for  many  years,  hav- 
ing lived  on  Peach  creek  since  1871 ;  that  he 
has  been  familiar  with  the  north  line  of  the 
Walker  county  survey  since  1871  and  familiar 
with  tbe  hacks  on  the  timber  along  that 
line;  that  he  knew  where  the  northwest 
corner  of  the  Walker  county  survey  was  locat- 
ed as  well  as  the  northeast  comer  of  the 
Clark  Beach ;  that  he  has  known  that  comer 
since  1871 ;  that  when  he  first  knew  it  the 
tree  was  standing;  that  he  has  been  to  that 
comer  and  pointed  out  the  tree  to  Luttrell : 
that  he,  together  with  Luttrell,  ran  a  line 
from  the  old  tree  eastward  and  that  said 
line  run  by  Luttrell  corresponded  with  the 
old  marks  in  1871-72 ;  that  when  he  first  saw 
said  line  It  was  an  old  marked  line ;  that  be 
was  on  this  land  as  early  as  1871,  he  at 
that  time  living  some  three  or  four  miles 
from  same;  that  it  was  the  general  reputa- 
tion in  the  community  that  the  old  tree  was 
at  the  northwest  comer  of  the  Walker  county 
survey  and  that  the  line  he  spoke  of  was  the 
north  line  of  the  Walker  county  survey ;  that 
there  was  no  old  line  running  across  Walker 
coun^  survey  south  of  the  old  line  that  ho 
testified  to  as  running  east  from  the  comer 
of  the  Clark  Beach;  that  he  had,  of  late 
years,  observed  a  new  line  running  east 
and  west  across  the  north  part  of  the  Walker 
coimty  survey,  which  new  line  Is  south  of 
the  old  line  that  he  first  testified  about  Said 
witness  was  bom  In  1837  and  rode  through 
this  timber  once  a  week  more  or  less  since 
1871.  When  he  first  knew  the  south  line  of 
the  Hlnch  and  the  north  line  of  tbe  Walker 
county  school  land  survey  there  was  now  and 
then  a  hack  on  the  trees;  that  there  were 
marked  trees  at  the  northeast  comer  of  tbe 
tract  In  controversy.  Those  trees  were  in  a 
line  with  the  marked  line  first  mentioned  and 
in  the  same  line  with  the  Clark  Beach  cor- 
ner; that  these  trees  were  blown  down  in 
the  storm  of  1875;  that  all  the  trees  at  the 
northeast  comer  were  blown  down  except 
a  gum  and  an  oak.  Plaintiffs  witness  Jerry 
Duke  testified  that  he  pointed  out  to  Luttrell 
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a  point  at  wbich  had  formerly  stood  two 
marked  oaka  which  were  blown  down  In  the 
Btorm  of  1875,  same  standing  In  the  position 
In  which  plaintiff's  witness,  Luttrell  places 
the  southwest  comer  of  the  Hinch  survey." 
The  witness  Duke's  acquaintance  with  the 
locality  began  as  late  as  1871.  He  knew  the 
Beach  northeast  comer,  about  which  there  is 
no  dispute;  that  the  north  line  of  the  Walker 
county  school  land  extended  east  from  the 
comer;  that  when  he  first  knew  it  It  was  a 
line  marked  with  hacks,  and  there  was  a 
marked  tree  at  the  northeast  corner  of  the 
strip  in  controversy,  in  a  line  with  the  mark- 
ed Une  just  mentioned  and  in  a  true  line 
with  the  northeast  corner  of  the  Beach;  that 
the  marked  tree  at  the  northeast  comer  of 
the  strip  in  controversy  was  blown  down  in 
1876;  that  all  the  trees  were  blown  down 
in  1S75,  except  a  gum  and  an  oak.  In  refer- 
ence to  these  trees  the  witness  gave  the  fol- 
lowing testimony:  "Q.  When  you  first  knew 
this  line  was  It  a  clearly  marked  line?  A. 
Now  and  then  there  was  a  hack  on  the  trees. 
Q.  These  trees  were  In  a  line  with  the  mark- 
ed line  you  speak  of?  A.  Yes,  sir.  Q.  How 
far  back  did  you  see  these  lines?  A.  There 
were  a  good  many  trees  blown  down.  That 
was  in  1S75,  and  the  oaks  were  all  blown 
down.  Q.  These  trees  you  found  were  gum 
and  oak?  A.  Yes,  sir;  there  was  a  gum  at 
the  northeast  comer.  Q.  Northeast  corner  of 
what?  A.  Of  the  school  land,  at  the  north- 
east comer;  that  is  where  all  the  timber  was 
blown  down  except  this  gum  and  oak,  it 
stayed."  At  the  southeast  comer  of  the 
Hinch  the  trees  called  for  by  Its  surveyor 
were  two  pine  trees  marked  H.  This  wit- 
ness saw  no  pine  trees  there,  only  gum  and 
oak,  and  he  saw  no  trees  marked  H.  It  is 
very  plain  that  the  testimony  of  this  witness 
(lid  not  Identify  the  southeast  comer  of  the 
Hinch  survey  at  this  place  by  anything  be 
saw  there  as  conforming  with  the  description 
given  for  that  comer  by  the  surveyor  who  made 
the  Hinch  comers.  His  testimony  is  equally 
imperfect  in  identifying  the  bearing  trees 
called  for  to  witness  the  southwest  comer  of 
the  Hinch.  He  says  be  saw  these  original 
trees  standing  on  the  north  line  of  the  Beach 
survey.  He  says  they  were  also  blown  down 
in  the  storm  of  1875;  that  their  remains  are 
still  lying  there;  and  that  he  pointed  them 
ont  to  Luttrell.  But  he  testified  that  these 
trees  were  red  oaks,  while  the  surveyor  des- 
ignated them  as  a  black  oak  and  a  white 
oak.  The  witness  also  testified  they  were 
marked  by  backs,  such  as  surveyors  give, 
three  hacks,  the  witness  believed,  and  by 
backs  only.  This  falls  short  of  what  can  be 
called  an  identification  of  the  witness  trees 
as  described  in  the  field  notes.  This  witness 
testlQed  to  the  general  reputation  of  the 
line  he  was  testifying  to  as  being  the  north 
line  of  the  Walker  county  school  land.  His 
testimony  was  not  such  as  would  authorise 
the  Hinch  lines  to  be  stopped  short  of  their 
distance  at  the  points  he  describefu    The  tes- 


timony of  the  surveyor,  Luttrell,  is  no  better 
In  this  respect  than  that  of  Duke.  His  work 
In  connection  with  these  surveys  appears  to 
have  been  done  In  preparation  for  this  trial, 
and  all  be  knew  concerning  the  identity  of 
the  bearing  trees  spoken  of,  he  obtained  from 
Mr.  IDuke.  The  testimony  of  neither  of 
these  witnesses  was  sufficient  to  locate  the 
Hinch  bearing  trees,  consequently  it  affords 
no  reason  in  law  or  In  fact  for  stopping  the 
Hinch  east  and  west  lines  short  of  the 
distance  they  called  for. 

We  now  proceed  to  examine  into  the  evi- 
dence as  to  the  locality  of  said  original  wit- 
ness trees  as  affected  by  the  field  notes  of  the 
Walker  county  school  land  and  of  the  Rose. 
The  former  was  surveyed  In  1830,  11  years 
after  the  Hinch,  and  the  latter  In  1868, 
both  by  the  same  surveyor,  Mr.  Wade. 
Wade  was  not  shown  to  be  dead,  but, 
as  his  field  notes  went  in  as  evidence  with- 
out objection,  we  apprehend  tiiey  ought 
to  be  given  any  effect  as  evidence  they  may. 
In  any  event,  have  been  entitled  to.  The 
significance  of  the  field  notes  he  made  for 
the  Walker  county  school  land  lies  In  the 
fact  that  he  made  the  survey  at  a  Ume 
when  it  could  be  presumed  that  the  evidences 
of  the  work  done  In  surveying  the  Hinch 
were  still  visible  upon  the  ground;  In  the 
fact  that  the  northeast  corner  of  the  Beach 
Is  now,  and  was  then,  well  known  and  read- 
ily found,  and  he  calls  for  that  comer  ae  the 
northwest  corner  of  the  Walker  school  land, 
and  rannlng  thence  east  for  the  north  line  he 
calls  to  come  to  two  pine  trees  marked  H, 
which  answer  for  the  Identical  trees  called 
for  by  the  Hinch  surveyor,  thence  he  called  to 
go  north  927  varas  to  the  southwest  comer 
of  the  Pressly  Gill  survey.  If  this  be  compe- 
tent evidence  of  the  locality  of  the  Hinch 
bearing  trees  at  its  southeast  corner  it  would 
no  doubt  be  sufficient  to  support  the  judgment 
in  this  case.  Was  It  competent?  The  rule 
has  frequently  been  stated  that  the  field 
notes  of  a  Junior  survey  cannot  be  resorted 
to  for  the  purpose  of  creating  an  ambiguity 
In  the  calls  of  a  senior  survey.  This  prin- 
ciple does  not  seem  to  us  to  apply  In  a  matter 
of  this  kind.  Here,  the  bearing  trees  having 
disappeared,  it  was  open  for  any  person  hav- 
ing an  Interest  In  so  doing,  and  of  course  to 
plaintiff  In  this  case,  to  show  by  any  evi- 
dence which  tended  to  prove  the  fact,  where 
those  trees  were  originally.  The  declara- 
tion of  a  surveyor  who  is  deceased,  be  being 
shown  to  have  been  In  a  position  to  know  the 
fact  which  the  declaration  concerns,  is  ad- 
missible. Russell  Y.  Hunnlcutt,  70  Tex.  657, 
8  S.  W.  500.  Such  a  declaration  we  appre- 
hend may  be  expressed  In  field  notes  even 
of  a  junior  survey.  This  statement  of  the 
law  would  appear  to  conform  to  what  Is  ex- 
pressed In  Freeman  v.  Maboney,  57  Tex.  626. 
We  think,  however,  that  such  a  declaration, 
to  have  any  weight  or  effect  as  evidence  in 
any  case,  should  possess  the  element  of  cer- 
tainty.   The  statement  of  a  surveyor,  which 
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declares  that  an  object  was  found  by  bim  at 
one  place  and  also  at  another  place,  is  with- 
out any  value  as  testimony,  being  in  itself 
ambiguous  and  equivocal.  Sucb,  we  think, 
is  the  character  of  the  declaration  involved  in 
the  field  notes  of  the  Walker  county  school 
survey. 

Not  only  does  Mr.  Wade's  notes  say  that 
on  a  line  running  east  from  the  Clark  Beach 
northwest  comer  he  found  a  corner  with  the 
Hinch  bearings,  but  they  say,  at  the  same 
time,  that  the  point  where  he  found  them  was 
827  varas  south  of  the  Pressly  Gill  southwest 
corner.  Mr.  Luttrell,  who  made  the  survey 
and  map  which  plaintiff  asserts  is  correct, 
shows  by  his  measurements  that  sucb  point 
in  a  line  east  of  the  Beach  comer  is,  in  fact, 
only  505  varas  from  the  Pressly  Gill  south- 
west comer.  Thus  we  have  Mr.  Wade's  field 
notes  telling  us  that  he  found  the  Hinch  bear- 
ing trees  at  a  point  In  a  line  due  east  from 
the  Beach  northeast  corner  (which,  in  fact, 
placed  It  505  varas  from  the  Gill  corner),  and 
also  that  this  point  was  927  varas  from  the 
Gill  comer.  This  is  an  inconsistent  and  ir- 
reconcilable declaration.  It  is  ambiguous 
itself  and  it  would  In  our  opinion  be  going  too 
far  to  allow  ambiguous  calls  In  one  survey 
to  serve  as  evidence  in  clearing  up  an  am- 
biguity In  another  survey.  But  we  are  satis- 
fied to  place  our  decision  upon  the  principle 
that  such  declarations  are  not  evidence  at 
all  when  they  are  Intrinsically  uncertain  in 
what  they  declare.  The  same  observations 
apply  with  equal  force  to  the  field  notes 
made  by  Wade  In  ISGS  for  the  Rose  survey. 
That  survey  calls  to  begin  at  the  southeast 
corner  of  the  WiUIamson,  which  corner  is 
shown  to  be  on  the  Hinch  west  line  at  the 
distance  of  3,292  varas  from  the  Hinch  north- 
west comer;  thence  to  run  south  on  the  west 
boundary  of  the  Hinch  1,806  varas  to  the 
southwest  comer  of  the  Hinch  and  calling 
for  the  Hinch  bearing  trees  with  original 
marks,  thence  to  run  west  with  north  line  of 
C.  Beach  survey,  etc.  The  true  distance  ac- 
cording to  Mr.  Luttrell  from  the  southeast 
corner  of  Littlefleld  to  the  Beach  north  line 
is  only  about  74X)  varas.  Thus,  as  far  as  the 
evidence  goes,  it  is  made  to  appear  that  the 
field  notes  of  the  Rose,  while  they  call  for 
the  Hinch  bearings  to  be  in  the  north  line  of 
the  Beach,  also  call  for  them  to  be  a  much 
further  distance  south.  The  declaration  in- 
volved in  these  field  notes  concerning  the 
locality  of  the  Hinch  bearing  trees  is  incon- 
sistent in  itself,  and  of  no  force  as  evidence 
of  that  fact 

The  certificate  of  Knowles  was  not  compe- 
tent evidence.  It  appears  from  the  field  notes 
of  the  Llttlefield  survey  that  Knowles  was 
district  surveyor  of  Montgoi^ery  land  district, 
and  that  he  made  the  original  survey  for  the 
Littlefleld  tract  in  October,  1850.  It  is  claim- 
ed by  appellant  that,  as  the  Beach  patent 


did  not  issue  until  March  15,  1831,  it  Is  evi- 
dent that  the  certificate  was  required  for  the 
purpose  of  ascertaining  whether  or  not  there 
was  any  conflict  existing  on  the  Beach,  and, 
having  made  a  survey  for  tliat  purpose, 
Knowles  found  that  there  were  no  conflicts, 
which  necessarily  included  finding  that  the 
Hinch  south  line  did  not  extend  over  into  the 
Beach.  The  certificate  does  not  show  what 
work  Knowles  did  in  order  to  have  placed 
him  m  a  position  to  know  the  comer  of  the 
Hinch,  or  that  be  made  any  survey  of  the 
Hinch  at  all.  Certainly  a  general  statement 
by  a  district  surveyor  that  a  certain  survey 
is  free  from  conflicts  without  any  facts  given 
is  not  competent  evidence  in  determining  the 
boundaries  of  another  survey.  In  this  in- 
stance we  would  have  to  presume  that  be 
made  an  actual  survey  of  the  Hinch  accord- 
ing to  Its  field  notes,  and  we  would  have  to 
indulge  the  further  presumption  that  he 
found  the  Hinch  southwest  comer  bearing 
trees  where  they  did  not  conflict  with  the 
Beach.  This  Is  further  than  presumptions 
are  allowed  to  be  pursued. 

There  is  in  the  record  a  copy  from  the  map 
of  Montgomery  county  in  use  in  the  General 
Land  Oflice  in  1901,  certified  to  by  the  com- 
missioner. This  map  does  not  indicate  any 
conflict  between  the  Hinch  and  the  Beach 
and  shows  the  south  line  of  the  former  as  a 
prolongation  of  the  north  line  of  the  Beach. 
The  Hinch,  although  made  after  the  Beach, 
does  not  mention  the  Beach  in  its  field  notes. 
The  north  line  of  the  Beach  Is  not  a  call  in 
the  Hinch  notes.  As  between  the  Hinch  and 
the  Walker  county  school  land  the  former 
prevails,  and  must  be  fixed  on  the  ground  by 
means  of  its  own  field  notes,  where  that  is 
possible,  and  it  is  possible  to  do  so  even  in 
the  absence  of  the  bearing  trees,  or  ideutlflca- 
tion  of  them,  by  giving  etCect  to  the  call  for 
distance  to  its  southern  comers  for  its  south 
line,  which  also  in  this  instance  gives  effect 
to  the  call  for  quantity.  The  land  ofllce  map 
referred  to  does  not  aid  In  locating  the  Hinch 
bearing  trees  on  the  ground.  The  calls  In 
the  Hinch  survey  are  not  negatived  by  a 
sketch  of  this  kind.  The  proof  was  that  the 
call  for  distance  for  the  south  line  of  the 
Hinch  makes  it  include  the  land  In  contro- 
versy, as  against  the  adjoining  Junior  sur^ 
vey.  There  being  in  our  Judgment  no  evi- 
dence that  could  have  had  the  effect  of  identi- 
fying the  said  bearing  trees  called  for  In  the 
Hinch,  there  was  nothing  to  limit  the  force 
and  effect  of  the  call  for  distance  In  fixing 
its  south  line.  We  are  therefore  led  to  the 
conclusion  that  plaintiff's  proof  was  Insuffi- 
cient and  that  Judgment  should  have  been 
rendered  for  defendant 

The  Judgment  will  be  revised,  and  her* 
rendered  that  plaintlfl  take  nothhis. 

Reversed  and  rendered. 


Digitized  by  VjOOQIC 


Tex.) 


STATE  V.  ST.  LOUIS  SOUTHWESTERN  EY.  CO.  OP  TEXAS. 


69 


STATE   ▼.    ST.    IX)Uia    SOUTHWESTERN 
RY.  CO.  OF  TEXAS. 

(CiDurt  of  Civil  Appeals  of  Texas.    June  27, 
1906.) 

1.  Taxation— Mode   ot  AssicssifERT  —  Rail- 

BOADS. 

Sayles'  Ann.  Civ.  St.  1897,  arts.  5073, 
6082,  provide  for  a  listing  and  assessment  in 
each  county  of  railroad  real  estate,  specifying 
the  number  of  miles  and  value  per  mile,  which 
▼alnatton  shall  include  right  of  way,  depots, 
depot  grounds,  etc.  Article  5120a  provides  that 
the  assessor  shall  list  for  taxation  property 
nnrendered  in  past  years  "in  the  manner  pre- 
scribed in  the  preceding  article."  Article  5119 
referred  to,  provides  for  a  listing  of  property, 
specifying  the  manner  of  describing  it  by  giving 
the  name  of  the  owner,  abstract  number,  etc., 
each  also  being  the  manner  of  assessing  ord'na^ 
real  property  as  prescribed  by  article  5118, 
Held,  that  an  assessment  under  section  5120a 
of  an  nnrendered  portion  of  a  railroad  roadbed 
is  sufficient  which  gives  the  length  and  assessed 
value  of  such  unrendered  roadbed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Taxation,  f{  660-6U6.] 

2.  Sake. 

Under  Sayles'  Ann.  GIt.  St  1897,  art 
5082,  providing  that  every  railroad  shall  deliver 
to  the  county  assessor  a  list  specifying  the 
lengthy  of  the  road  in  the  county  and  valuation 
per  mile  including  depots,  depot  grounds,  etc.,  a 
railrond  is  assessed  as  on  entirety,  and  not  as 
■o  many  distinct  miles  of  road  or  distinct  parts 
of  the  surveys  over  which  it  passes. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  i  661.] 

8.  SAif»— Tax  Sales— Intehest  to  pe  Sold. 
Under  Sayles'  Ann.  Oiv.  St  1897,  |  5082, 

Sroviding  for  the  assessment  of  a  railroad  with- 
1  a  county  as  an  entirety,  and  not  as  so  many 
distinct  miles  of  road,  the  stnte.  in  nn  notion 
for  the  recovery  of  taxes  on  an  unrendered  por- 
tion of  the  roadbed  is  entitled  to  a  decree  for 
the  foreclosure  of  a  lien  on  an  undivided  interest 
in  the  roadbed. 

Appeal  from  District  Court,  Franlclln  Coon- 
ty;  S.  P.  Pounders,  Special  Judge. 

Action  by  the  state  of  Texas  against  the 
St  Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

The  statement  of  the  nature  and  result  of 
the  suit  contained  In  appellant's  brief,  which 
Is  conceded  by  appellee  to  be  correct,  is  as 
follows:  "This  suit  was  instituted  by  the 
county  attorney  of  Franlclln  county  upon  a 
back  assessment  compiled  under  article  5120a, 
Batts'  Civil  Statutes,  to  recover  delinquent 
taxes  for  the  years  1888  to  1901,  inclusive. 
upon  about  one-quarter  of  a  mile  of  the 
roadbed  of  appellee,  situated  in  Franklin 
county.  The  petition  alleged.  In  substance: 
That  since  the  year  18S8,  the  appellee  has 
had  11.29  miles  of  roadbed  extending  across 
Franklin  county  from  east  to  west  That 
for  the  years  1888  to  1891,  inclusive,  .88  of 
a  mile  of  said  roadbed  was  not  rendered  for 
taxes  In  Franklin  county  and  was  not  placed 
upon  the  unrendered  roll,  the  rendition  for 
said  years  being  10.91  miles,  and  that  the 
taxes  on  said  fractional  part  of  a  mile  of  said 


roadbed  were  delinquent  and  unpaid.  A  sim- 
ilar ali^atlon  was  made  with  respect  to 
.74  of  a  mile  of  said  roadbed  for  the  years 
1892  to  1898,  inclusive,  and  to  .25  of  a  mile 
for  the  years  1899  to  1901,  inclusive.  That 
on  the  6tb  day  of  February,  1904,  the  tax 
assessor  of  Franklin  county,  after  having 
first  ascertained  by  the  certificate  of  the 
comptroller  of  public  accounts  the  fact  that 
the  records  of  his  office  do  not  show  that  said 
fractional  part  of  a  mile  of  roadbed  in  Frank- 
lin county  has  been  rendered  or  assessed  for 
the  years  aforesaid,  proceeded  to  list  and 
assess  said  property  and  place  said  assess- 
ment upon  a  back  or  additional  roll  which 
was  duly  certified  by  the  commissioners' 
court  for  collection.  That  the  state  and 
county  taxes  due  and  delinquent,  as  shown 
by  said  roll,  amounted  to  $561.16,  exclusive 
of  interest  and  penalties.  The  suit  was 
brought  in  the  name  of  the  state  of  Texas 
to  recover  said  delinquent  taxes  upon  said 
back  assessment  roll  for  the  benefit  of  Frank- 
lin county,  praying  foi:  Judgment  and  fore- 
closure of  said  tax  lien  and  for  general  re- 
lief, to  which  the  defendant's  general  de- 
murrer was  sustained  and,  the  plaintiff  re- 
fusing to  amend,  the  suit  was  dismissed." 

C.  W.  Stringer,  for  appellant  Glass,  Estes 
&  King,  for  appellee. 

mUSON,  J.  (after  stating  the  facts).  Ap- 
pellant assigns  as  error  the  action  of  the 
court  below  In  sustaining  appellee's  general 
demurrer  to  appellant's  petition  and  dismiss- 
ing the  suit  The  record  does  not  disclose 
the  specific  grounds  upon  which  the  action  of 
the  court  below  was  based.  We  infer  from 
the  argument  of  counsel  for  appellee  con- 
tained in  their  brief  In  support  of  the  action 
of  the  court  below,  that  such  action  was 
based  upon  the  supposed  ground  that  the  as- 
sessor in  making  the  list  and  assessment  of 
tiie  property  for  back  taxes  failed  to  comply 
with  the  statute  relating  to  assessments  of 
this  character.  If  such  action  of  the  court 
was  based  upon  that  supposed  ground  in 
our  opinion.  It  Is  untenable.  Article  5073, 
Sayles'  Ann.  Civ.  St  1897,  provides  that  all 
railroad  companies  shall  list  all  of  their  real 
and  personal  property,  giving  the  number 
of  miles  of  roadbed  and  line  In  the  county 
where  such  roadbed  and  line  is  situated,  at 
the  full  and  true  value ;  and  article  5082,  Id., 
provides  that  it  shall  be  the  duty  of  every 
railroad  corporation  in  this  state  to  deliver  a 
sworn  statement  on  or  before  the  1st  day  of 
June  of  each  year  to  the  assessor  of  each 
county  into,  or  through,  which  ony  part  of 
their  road  may  run,  a  classified  list  of  all 
real  estate  owned  by  or  in  possession  of  the 
said  company  in  said  county,  specifying  the 
whole  length  of  the  railroad  and  the  value 
thereof  per  mile,  which  valuation  shall  In- 
clude right  of  way,  roadbed,  superstructure, 
depots,  and  grounds  upon  which  said  depots 
are  situated,  and  all  shops  and  fixtures  of 
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every  kind  need  In  operating  said  road.  Ar- 
ticle 5120a,  Id.,  provides  as  follows:  "If  tbe 
assessor  of  taxes  shall  discover  In  hla  county 
any  real  property  which  has  not  been  assessed 
or  rendered  for  taxation  for  any  year  since 
1870,  be  shall  list  and  assess  the  same  for 
each  and  every  year  for  which  it  has  not 
been  assessed,  in  the  manner  prescribed  In  the 
preceding  article,  and  such  assessment  shall 
be  as  valid  and  binding  as  though  it  had 
been  rendered  by  the  owner  thereof ;  but  no 
such  real  property  shall  be  assessed  by  the 
assessor  unless  be  has  ascertained  by  the  cer- 
tificate of  the  comptroller  of  public  accounts 
the  fact  that  the  records  of  his  office  do  not 
show  that  the  property  has  been  rendered  or 
assessed  for  the  year  in  which  he  assesses  It." 
And  article  6119  referred  to  In  the  above- 
quoted  article  provides  that  if  the  assessor 
of  taxes  discovers  any  real  property  in  his 
county  subject  to  taxation  which  has  not 
been  listed  to  him,  he  shall  list  and  assess 
such  property;  and  specifies  the  manner  of 
describing  the  same  by  giving  the  name  of 
the  owner,  abstract  number,  nimiber  of  cer- 
tificate, etc.  In  the  case  of  Morgan  v.  Smith, 
70  Tex.  637,  8  S.  W.  528,  the  Supreme  Court 
held,  in  effect,  that  any  requisite  of  article 
5119  need  not  be  complied  with  where  good 
cause  is  shown  for  such  noncompliance;  and 
the  same  doctrine  is  practically  held  in  the 
cases  of  McCtormiclc  v.  Edwards  (Tex.  Sup.) 
6  S.  W.  32,  and  Henderson  v.  White  (Tex. 
Sup.)  5  S.  W.  874. 

Article  5118,  Sayles*  Ann.  Civ.  St  1897,  pro- 
vides the  same  manner  and  form  of  assess- 
ing real  property  by  the  owner  as  is  provided 
In  article  5119  to  be  complied  with  by  the 
assessor  in  assessing  unrendered  real  prop- 
erty. The  statute  providing  for  the  listing 
and  assessment  of  the  roadbed  or  line  of  a 
railroad  by  the  corporation  owning  same, 
does  not  require  that  the  provisions  of  article 
5118,  relating  to  the  manner  of  assessment  of 
real  property  by  the  owner,  be  compiled  with, 
but  simply  requires  that  the  number  of  miles 
of  roadbed  in  the  county,  and  the  full  and 
true  value  thereof  be  given.  This  being  true, 
the  assessor  could  not  be  required  to  give 
a  more  particular  description  of  the  prop- 
erty in  listing  and  assessing  it  for  back 
taxes  when  the  owner  had  failed  to  render 
same,  than  the  owner  was  required  to  give  in 
making  the  rendition  itself.  In  our  opinion 
the  assessor  of  Franklin  county  made  a  legal 
and  valid  assessment  of  the  part  of  appel- 
lant's roadbed  unrendered  by  it  for  the  re- 
spective years  stated  in  appellant's  petition, 
by  giving  on  the  rolls  the  distance  or  length 
of  the  roadbed  not  rendered  by  the  appellee 
for  said  years,  and  giving  the  value  therof 
as  assessed  by  him,  after  procuring  the  re- 
quired certificate  from  the  comptroller,  and 
all  of  these  facts  are  shown  by  appellant's 
petition.  The  law  providing  that  the  whole 
length  of  a  railroad  through  a  county  may 
be  assessed  for  taxes  by  giving  the  length 


thereof  and  placing  a  value  thereon  per  mile, 
in  effect,  provides  for  a  valuation  according 
to  the  average  value  of  the  entire  length  of 
the  road  through  the  county ;  and  hence  the 
road  is  assessed  as  an  entirety  and  not  as  so 
many  separate  and  distinct  miles  of  road 
nor  as  separate  and  distinct  parts  of  the 
surveys  over  which  it  passes.  And  if,  as 
alleged  In  appellant's  petition,  appellee  has 
failed  to  render  a  part  of  its  roadbed  for 
taxation  in  Franklin  county,  and  the  assessor 
has  listed  and  assessed  same,  as  alleged  in 
said  petition,  appellant  would  be  entitled  to 
a  Judgment  for  the  amount  of  the  taxes  and 
a  decree  for  the  foreclosore  of  its  lien  upon 
an  undivided  interest  in  the  roadbed  of  ap- 
pellant to  the  extent  shown  by  the  assessment 
as  pleaded  by  appellant  In  our  opinion  ap- 
pellant's petition  was  not  subject  to  general 
demurrer,  and  the  court  below  erred  In  sus- 
taining such  demurrer. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


TERRY  r.  WEBB  et  al. 

(Coart  of  Civil  Appeals  of  Texas.    May  19, 
1906.    Rehearing  Denied  Jane  2.3,  1906.) 

SHiEKirra— Wkonqful  ATTiiOBHENi — Liabil- 
ity TO  RiQHTrirL  Owner— Waivkb— Action 
FOB  Tbespass. 

Rev.  St.  1895,  art.  5311,  providing  a  method 
of  trying  the  right  of  a  third  person  to  prop- 
erty levied  on  under  attachment,  declares  that 
a  claim  made  by  one  intervening  under  the  stat- 
ute shall  operate  as  a  release  of  damages  for 
making  the  levy.  Beld  that  the  statute  being 
in  derogation  of  common  law,  it  will  not  be  ex- 
tended to  claims  otherwise  made;  and  hence, 
where  one  to  whom  attached  property  had  been 
assigned  by  the  debtor  was  made  a  defendant  in 
the  attachment,  and  he  answered,  claiming  title 
and  right  to  possession,  a  judgment  rfstoring 
the  property  to  him  did  not  bar  an  action  by  him 
against  the  sheriff  and  the  sureties  on  his  ix>nd 
for  the  trespass. 

Appeal  from  District  Ck>urt  Dallam  Coun- 
ty;  Ira  Webster,  Judge. 

Action  by  Eugene  Terry  against  J.  N.  Webb 
and  others.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Reversed,  and  re- 
manded for  a  new  trial. 

R.  E.  Stalcup,  Del  W.  Harrington,  and 
Veale,  Crudglngton  &  Bailey,  for  appellant 
C.  B.  Reeder  and  H.  H.  Cooper,  for  appellees. 

STEPHENS,  J.  Amarlllo  Kemp  Grocery 
Company,  a  trading  corporation,  brought  an 
attachment  suit  In  the  county  court  of  Dallam 
county  against  H.  W.  Wyman,  its  debtor, 
and  Eugene  Terry,  to  whom  Wyman  had  as- 
signed and  delivered  his  stock  of  merchandise. 
Terry  answered  In  that  suit,  setting  up  ma 
assignment  and  claiming  that  be  was  entitled 
to  the  possession  of  the  goods  under  It  The 
goods  were  sold  as  perishable  and  the  money 
paid  into  the  registry  of  the  court  Falling 
to  recover  in  the  county  court  he  brought  th« 
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case  here  by  appeal,  and  Judgment  was  enter- 
ed In  his  favor,  qnasblng  the  attachment  and 
directing  the  proceeds  of  the  goods  to  be 
tnmed  orer  to  him.  This  was  not  done,  how- 
ever, because  when  the  mandate  was  returned 
to  the  connty  court  the  money  had  already 
been  paid  out  under  the  Judgment  of  that 
court  which,  though  appealed  from  and  re- 
versed, had  not  been  superseded.  This  suit 
was  then  instituted  in  the  district  court  of 
Dallam  county  by  Terry 'against  the  suerlfF, 
who  had  levied  the  attachment,  and  the  sure- 
ties on  his  official  bond,  and  also  Kemp 
Amarlllo  Grocery  Company  and  the  stockhold- 
ers of  that  company,  for  the  simi  of  $1,800,  the 
alleged  value  of  the  stock  of  goods  seized 
and  converted,  and  $250  attorney's  fees.  The 
Judgment  of  this  court  disposing  of  the  appeal 
from  the  county  court  was  held  to  be  a  bar 
to  the  second  suit,  and  from  that  Judgment 
this  appeal  Is  prosecuted. 

The  question  to  be  decided,  then,  is  whether 
Eiagene  Terry,  In  obtaining  a  Judgment  restor- 
ing to  him  the  proceeds  of  the  attached  prop- 
erty, made  an  election  of  remedies  that  Is 
fetal  to  the  prosecution  of  this  suit.  A  simi- 
lar question  was  thoroughly  considered  by  the 
Court  of  Appeals  of  Virginia  in  the  case  of 
Sangster  et  al.  v.  Commonwealth,  17  Grat. 
124,  which  case  la  In  all  essential  particulars 
parallel  to  the  one  before  us.  In  that  case  it 
was  omtended  that  the  pati7  suing  the  sheriff 
on  his  ofiQcial  bond  had  lost  bis  right  of  ac- 
tion by  claiming  the  property  In  the  attach- 
ment suit,  to  which,  as  in  this  case,  he  had 
been  made  a  party  defendant  The  only  dif- 
ference between  the  two  cases  worthy  of  no- 
tice is  that  the  proceeds  of  the  goods  sold  as 
perishable  In  that  case  and  decreed  to  be 
paid  to  the  claimant  were  actually  received 
by  him.  We  cannot  do  better  than  make 
the  following  quotation  from  the  opinion  in 
•that  case:  "The  attachments  against  the 
debtor  defendant  were  levied  on  his  (the  re- 
lator's) property,  and  thus  a  trespass  was 
committed  by  the  sheriff  who  made  the  levy. 
The  relator,  being  made  a  defendant  in  the 
case,  of  course  asserted  therein  his  .claim  to 
the  property,  as  he  could,  and  no  doubt  would, 
have  done  if  he  had  not  been  made  a  defend- 
ant The  property,  being  perishable,  was  in 
the  progress  of  the  suit  decreed  to  be  sold; 
and  afterwards,  the  question  of  title  being 
decided  In  favor  of  the  relator,  the  proceeds 
of  sale  were  decreed  to  be  paid  to  him  by  the 
sheriff  wbo  made  it  but  not  being  paid,  the 
amount  was  recovered  by  motion  against  him 
and  his  sureties.  Now,  this  was  altogether 
a  different  claim  from  that  of  the  relator 
against  the  sheriff  for  the  trespass.  The 
sheriff  was  not  a  defendant  to  the  at- 
tadunent  suits.  The  main  controversy 
in  that  case  was  between  the  attach- 
ing creditors  and  their  debtor,  incidental 
to  which  waa  a  controversy  between  the  for- 


mer and  the  relator  as  to  whether  the  property 
ottached  belonged  to  him  or  their  debtor. 
That  controversy  was  determined  in  the  re- 
lator's favor,  and  of  course  the  proceeds  of 
the  property  were  decreed  to  be  paid  to  him. 
They  could  not  be  decreed  to  be  paid 
to  the  creditors,  because  the  property 
did  not  belong  to  their  debtor,  nor  to 
the  sheriff,  because  not  only  did  not 
the  property  belong  to  him,  but  it  would  have 
been  real  injustice,  both  to  his  sureties  and 
to  the  owner  of  the  property,  to  have  mad^ 
such  a  decree.  The  only  proper  disposition 
of  the  money,  therefore,  was  to  decree  it  to 
be  paid  to  the  owner  of  the  property.  But 
such  decree  and  payment  cannot  extinguish 
his  claim  against  the  sheriff  for  the  trespass, 
any  more  than  would  the  return  of  the  prop- 
erty itself  to  him,  either  by  the  sheriff  who 
took  it,  or  by  the  order  of  the  court  in  the 
attachment  suits.  The  only  effect  of  such 
return  would  be  to  mitigate  the  damages  in 
the  action  for  the  trespass,  and  the  decree 
and  payment  aforesaid  can  have  no  greater 
effect"  In  the  case  of  Moss  v.  Marks  (de- 
cided by  the  Supreme  Court  of  Nebraska)  07 
N.  W.  1031,  it  was  held,  as  stated  in  a 
syllabus  by  the  court:  "An  action  for  the 
conversion  of  chattels  and  one  for  the  pos- 
session thereof  are  not  inconsistent  remedies, 
and  one  who  has  sued  for  conversion  may 
dismiss  such  action  and  recover  In  replevin, 
if  his  right  Is  otherwise  good."  To  the  same 
effect  is  Sweet  v.  Bank  &  Trust  Co.  (decided 
by  the  Supreme  Court  of  Kansas)  77  Pac. 
5SS,  in  which  this  language  was  used  to 
state  the  principle  governing  such  cases: 
"Election  goes,  not  to  the  form,  but  to  the  es- 
sence, of  the  remedy.  It  applies  only  where 
the  law  supplies  to  a  party  two  or  more 
modes  of  procedure  predicated  upon  incon- 
sistent and  conflicting  theories.  If  the  rem- 
edies afforded  are  predicated  upon  consist- 
ent theories,  the  suitor  may  use  one  or  all 
of  the  remedies.  There  can  be  but  one 
satisfaction.  Where  the  remedies  afforded 
are  inconsistent  the  election  of  a  remedy 
operates  as  a  bar.  Where  the  remedies  af- 
forded are  consistent  the  satisfaction  of  the 
claim  operates  as  a  bar." 

Our  statute,  providing  a  speedy  and  in- 
formal method  of  trying  the  right  to  property 
levied  on  under  attachment  or  execution,  de- 
clares that  a  claim  made  to  property  under 
the  provisions  of  that  statute  shall  operate 
as  a  release  of  damages  for  making  the  levy; 
but  that  is  In  derogation  of  the  common  law, 
as  announced  in  the  atiove  cases,  and  by  a 
familiar  rule  of  construction  will  not  be  ex- 
tended to  claims  otherwise  made.  Rev.  St 
1895,  art  3311;  Lera  v.  Freiberg  (Tex.  Civ. 
App.)  22  S.  W.  238,  and  cases  there  cited. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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X  B.  WATKINS  I,AND  MORTGAGE  CO.  T. 

THETFOBD. 

(Conrt  of  Civil  Appeals  of  Texas.   June  27, 

1906.) 

1.  Bbokerb  —  Compensation  —  Nkcessitt  ot 
License. 

The  civil  itatuteg  providing  for  an  occu- 
pation tax  bv  a  real  estate  broker,  and  the  penal 
statutes  makinic  it  a  misdemeanor  to  pursue 
such  occupation  without  paying  the  tax,  do 
not  render  ttie  failure  of  such  broker  to  pay 
his  tax  and  obtain  a  license  a  defense  in  an 
aftion  by  him  for  commissions  earned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  |  43.] 

2.  Sajck  —  SuFFiciENOT  or  Sebvicks  —  Ibke- 

BFONSIBILE   PUKCHASEB— EsrOPPEL. 

Where  a  purchaser  secured  by  a  real  estate 
broker  is  satisfactory  to  the  principal,  and  it 
contracts  with  him  for  the  sale  at  a  s.ttis- 
factory  price,  it  cannot  set  up  his  financial  ir- 
responsibility as  a  defense  In  an  action  by  the 
broker  for  his  commissions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8. 
Cent.  Dig.  Brokers,  H  »*.  9ti,  100.] 

3.  Same — Relation  to  PbinoipaI/— Contract 
with  Othkb  Agent. 

Where  a  sale  of  real  estate  is  made  by 
agents  with  the  assistance  of  a  broker  under  an 
agreement  to  divide  their  commissions  with  him, 
such  broker  is  not  entitled  to  recover  a  com- 
mission for  the  sale  from  the  owners  of  the 
land. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Brokers,  |  62.] 

4.  Sake— Evidence — Sufficiency. 

In  an  action  by  a  real  estate  broker  for 
his  commission  in  securing  a  purchaser,  evi- 
dence examined,  and  held  to  require  the  sub- 
mii^sion  to  the  jury  of  the  question  whether  the 
broker  did  not  act  merely  as  a  subagent  of  other 
brokers. 

5.  Same  —  Compensation  —  Effioienct  — 
Cause  of  Sale— Instbuctiqns. 

In  an  action  by  a  real  estate  broker  for 
his  commission  in  securing  a  purchaser,  an  in- 
struction is  properly  refused  which  ignores 
plaintiff's  theory  that  the  efficient  cause  of  the 
sale  was  the  vendor's  representative,  acting 
with  him  and  accepting  his  services  with  knowl- 
edge of  his  occupation,  although  such  repre- 
sentative may  have  acted  with  other  agents  in 
some  matters  respecting  the  sale. 

6.  Same — Authority— Estoppel. 

Where  a  real  estate  broker  makes  a  sale, 
the  seller,  accepting  the  sale  and  claiming  bene- 
fits thereunder.  Is  precluded  from  set  tin;  up, 
as  against  the  broker's  clam  for  commission, 
the  want  of  authority  in  its  representative  to 
employ  such  broker. 

Appeal  from  District  Court,  Dallas  County; 
Thomas  F.  Nash,  Judge. 

Action  by  Henry  M.  Thetford  against  the 
J.  B.  Watklns  Land  Mortgage  Company. 
From  a  judgment  In  favor  of  plaintiff,  defend- 
ant appeals.    Beversed  and  remanded. 

W.  P.  Flnley,  for  appellant  V.  F.  Short, 
for  appellee. 

EIDSON,  J.  Appellee  brouRht  this  suit  In 
the  court  below  against  appellant  to  recover 
commissions  for  his  services  as  a  real  estate 
agent  in  procuring  a  purchaser  for  certain 
real  estate  owned  by  appellant  and  situated 
In  the  city  of  Dallas.  The  trial  before  the 
court  and  Jury  resulted  In  a  verdict  and  Judg- 


ment in  favor  of  appellee  for  the  sum  of 
$1,196. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  below  In  sus- 
taining appellee's  special  exceptions  to  that 
part  of  appellant's  answer  which  sets  up  as  a 
defense  to  this  suit  the  failure  of  appellee  to 
pay  his  occupation  tax  as  a  land  agent  or  real 
estate  broker  prior  to  the  transaction  upon 
which  this  suit  Is  based,  appellant's  contention 
being  that  uqder  the  laws  of  Texas  the  fail- 
ure of  the  appellee  to  pay  his  occupation  tax 
and  to  obtain  a  license  to  pursue  the  business 
of  real  estate  agent  or  broker  prevents  him 
from   maintaining  this  suit  to  recover  his 
commissions,  which  he  alleges  accrued  to  blm 
In  the  pursuit  of  such  business.    We  do  not 
think  this  contention  Is  sound.    In  our  opin- 
tlon  it  was  not  the  purpose  or  Intention  of 
the  statute  providing  for  the  payment  of  an 
occupation  tax  by  a  real   estate   agent  or 
broker  to  make  such  payment  a  prerequisite 
to  his  right  to  pursue  the  occupation.    The 
civil  statutes  providing  for  the  tax,  and  the 
penal  statutes  making  it  a  mlsd«neanor  to 
pursue  the  occupation  without  paying  the 
tax,  were  enacted  for  the  purpose  of  provid- 
ing a  source  of  revenue  for  the  state  and  the 
enforcement  of  the  collection  thereof.     In  the 
case  of  Amato  v.  Dreyfus,  34  S.  W.  450,  the 
San  Antonio  Court  of  Civil  Appeals,   In  a 
case  Involving  this  question,  uses  this  lan- 
guage, which  we  approve :    "It  is  plain  to  us 
that  the  primary  object  of  the  statute  Is 
to  provide  revenue,  and  that  It  was  not  Its 
purpose  to  repress  or  prohibit  the  several  oc- 
cupations it  undertakes  to  license.    The  pro- 
vision Is  that  no  person  shall  pursue  any 
occupation  unless  he  has  such  a  receipt,  which 
means  that  the  person  Is  prohibited,  not  the 
occupation.    No  consideration  of  public  policy, 
nor  one  looking  to  the  regulation  of  the  busi- 
ness, enters  Into  the  statute  in  question.    The  - 
purpose  sought  to  be  subserved  Is  altogether 
different    It  could,  with  as  much  propriety, 
be  asserted  that  a  merchant  carrying  on  busi- 
ness under  the  same  circumstances  would  not 
be  allowed  to  enforce  payment  for  goods  sold, 
nor  a  banker  for  money  loaned."    And  the 
Ft  Worth  Court  of  Civil  Appeals  In  the  case 
of  Railway  Co.  t.  Carlock,  75  S.  W.  931,  In 
passing  upon  the  question  as  to  whether  a 
lawyer  was  entitled  to  practice  his  profession 
without  first  paying  the  occupation  tax  (the 
statutes  with  respect  thereto  applying  to  law- 
yers as  well  as  to  land  agents),  held  that  he 
was,  and  referred  to  the  case  of  Amato  v. 
Dreyfus,  supra,  with  approval. 

Appellant's  third,  fourth,  and  seventeenth 
assignments  of  error  are  based  upon  the  prop- 
osition that  the  purchaser  procured  by  the  ap- 
pellee was  not  able,  pecuniarily,  to  comply 
with  bis  contract  for  the  purchase  of  the  land, 
or  to  respond  In  damages  for  a  failure  so  to 
do,  and,  for  that  reason,  appellee  was  not 
entitled  to  commissions  for  procuring  such 
purchaser.  Under  a  different  state  of  case, 
this  proposition  might  b«  correct,  but  the 
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pleadings  and  nncontroverted  testimony  in 
this  case  show  that  the  purchaser  was  satis- 
factory to  appellant,  and  that  it  contracted 
with  the  purchaser  for  the  sale  of  the  proper- 
ty at  a  price  satisfactory  to  it;  hence  the 
question  as  to  whether  the  purchaser  was 
able  to  carry  out  the  contract  Is  not  involved 
In  this  case.  Conkilng  t.  Krakauer,  70  Tex. 
739.  U  S.  W.  117. 

The  paragraph  of  the  charge  of  the  court 
complained  of  in  appellant's  fifth  assignment 
of  error  was  favorable  to  it,  and  it  has  no 
gronnd  for  complaint 

Appellant's  sixth  assignment  of  error  is 
overruled.  The  appellee  and  the  witnesses 
Bird  and  Irwin  testified  to  facts  that  would 
authorize  the  charge  of  the  court  complained 
of  in  this  assignment  There  was  suffldent 
testimony  to  Justify  the  court  in  submitting 
the  case  to  the  jury  and  to  support  the  ver- 
dict Hence  appellant's  seventh  and  six- 
teenth assignments  of  error  are  overruled. 

In  our  opinion  the  si>eclal  charges  asked  by 
appellant  and  refused  by  the  court  and  which 
are  embraced  in  appellant's  ninth,  eleventh, 
and  fourteenth  assignments  of  error  should 
have  been  given  to  the  Jury.  If  the  sale  was 
made  by  Bird,  Robinson  &  Ck>.  with  the  as- 
sistance of  appellee,  under  an  agreement  with 
them  to  divide  their  commissions  with  him, 
be  would  not  be  entitled  to  recover  anything 
against  appellant  for  his  services.  There  Is 
■ome  testimony  in  the  record  tending  to  sup- 
port this  view  of  the  transaction.  Appellee 
testified  that  he  asked  Bird  for  a  price  on  the 
lot  and  told  him  that  he  had  some  hopes  of 
getting  him  a  buyer;  that  he  knew  that  Bird, 
Robinson  &  Co.  were  the  exclusive  agenTs  of 
appellant ;  that  he  understood  that  the  lands 
of  appellant  could  only  be  handled  through 
them;  that  be  was  privileged  to  offer  this 
property  for  sale  through  them ;  and  that  he 
made  tiie  contract  in  this  Instance  through 
them.  And  Robinson  testified.  In  substance, 
that  the  sale  was  made  by  Bird,  Robinson  & 
Oo.  with  the  assistance  of  appellee;  that  he 
fomlahed  the  customer,  but  that  Bird,  Robin- 
son &  Co.  made  the  contract  of  sale;  that 
Biggins,  the  representative  of  appellant  who 
came  to  Dallas  and  closed  the  contract  with 
the  purchaser,  consulted  with  Bird,  Robinson 
ft  Co.  in  the  matter,  and  bad  nothing  to  do 
with  appellee  in  the  negotiations  which  cul- 
minated In  the  contract  for  the  sale  of  the  lot, 
and  appellee  did  not  participate  In  such  ne- 
gotiations and  was  only  present  at  some  of 
the  interviews  on  accotmt  of  his  having  fur- 
nished the  purchaser;  that  appellee  asked 
witness  about  the  commissions  he  (appellee) 
wonld  get,  and  he  (witness)  discussed  the 
commissions  with  him  and  the  contract  as 
the  contract  of  Bird,  Robinson  &  Co.,  and 
appellee  knew  that  other  agents  could  only 
get  one-half  of  the  commissions.  HIggins's 
testimony  Is  to  the  etCect  that,  In  negotiating 
and  closing  the  contract  of  sale  with  the  pur- 
chaser, be  acted  with  Bird,  Robinson  &  Co., 
tad  not  with  mipeilee.    This  testimony,  In 


oar  opinion,  was  sufiSclent  to  require  the 
court  to  give  to  the  Jury  said  special  charges, 
and  the  refusal  to  give  them  constitutes  re- 
versible error. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  to  the  Jury  appellant's  special 
charge  No.  6,  as  it  Ignored  the  right  of  appel- 
lee to  recover  In  the  event  Hlggins  acted  with 
him  In  making  the  contract  of  sale;  or,  in 
other  words,  it  ignored  the  theory  that  the 
efficient  cause  of  the  contract  of  sale  was 
HIggins's  acting  with  appellee  and  accepting 
his  services  as  a  land  agent  in  the  transac- 
tion, knowing  him  to  be  such  agent  at  the 
time,  although  he  (Hlggins)  may  have  acted 
with  Bird,  Robinson  &  Co.  in  some  matters 
respecting  the  sale. 

Appellant's  thirteenth  assignment  of  error 
is  overruled.  If  appellee  made  the  sale  in 
question,  the  fact  that  appellant  accepted  it 
and  claimed  the  l>eneflt8  thereunder  would 
preclude  its  setting  up  the  want  of  authority 
of  Hlggins  to  employ  appellee  to  make  the 
sale. 

The  issue  sought  to  be  injected  Into  the  case 
by  appellant's  special  charge  No.  10,  not 
being  in  any  manner  Involved  in  the  case, 
said  special  charge  was  properly  refused. 

The  testimony,  exclusion  of  which  Is  com- 
plained of  In  appellant's  eighteenth  assign- 
ment of  error,  was  Immaterial.  What  the 
appellant  did  do  in  reference  to  the  transac- 
tion in  question  was  material,  but  what  it 
would  have  done  under  circumstances  not 
existing  was  Immaterial. 

For  the  errors  above  indicated,  the  Judg- 
ment of  the  court  below  is  reversed,  and  tbe 
cause  remanded. 

Reversed  and  remanded. 


ST.  LOUTS  SOUTHWESTERN  RT.  CO.  O"^ 
TEXAS  V.  RUTHERFORD. 

(Court  of  Civil  Appeals  of   Texas.    June    ^^' 
1906.) 

1.  Cabbiess  —  Carriage  of  Goods  —  OVic»" 
CHARGE — Extortion.  — «!- 

The  act  of  a  carrier  in  dnmandine  ana  .^^^r* 
Icctinp  from  a  shipper  in  addition  to  the  f'"*^^?"^, 
$1  a  day  for  the  use  of  a  oar  prior  to  f^^'^^P ^ 
him  the  nse  thereof,  for  the  48  hours  allowed    »>y 
law  for  nnloadinp,  was  extortion,  under  Sayle» 
Ann.  Civ.   St.   1897,  art.  4573,   making  it     ex- 
tortion for  any  carrier  to  demnnd  or  recei'^re     a 
greater  rate  of   compensation  tli"n  that   eKta.D- 
lished  by  the  railroad  commisison  for  the      vase 
of  any  car. 

2.  Same— Action— Btjrdeh  of  Proof. 

Sayles'  Ann.  Civ.  St.  18!) «,  art.  4.')75,  x»ro- 
vides  that,  in  an  action  against  a  car-  ler-  jq^ 
extortion,  defendant  may  plead  and  prov-^  ^f, 
a  defense  that  the  overrhnTge  was  """°ten  tional 
or  ifanocently  made.  Held,  that  »"  «rx\^t 'Vi- 
tional  and  innocent  extortion  is  a  matter  >w,^^" 
must  be  pleaded  "and  proved  by  defendatit.    ^^^^^'^ 

Appeal  frona  District  Court  Franklin  ^_.,,„. 
ty-   S   P.  Potmders,  Special  Judge.  '^'an- 

Actlon  by  3.  L.  Bntherford  agalust  ^^ 
lx,uls    Soutbwestem   Railway    Comp^^  St 
Texas.     Judgment  In  favor  of  plaUit^^     ot 
defendant  appeals.    Affirmed.  -^**^^     »nd 
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Glass,  Estes  &  Ring  and  E.  B.  Perkins,  tor 
appellant    R.  T.  Wilkinson,  tor  appellee. 

EIDSON,  J.  This  suit  was  brought  in  the 
court  below  by  appellee  against  appellant  to 
recover  the  penalty  provided  by  the  statute 
tor  extortion  by  railroads  In  this  state,  and 
also  to  recover  tor  excessive  charges  alleged 
to  have  been  collected  as  demurrage  by  the 
agent  of  appellant  at  Mount  Vernon,  Tex., 
tor  the  use  of  a  car  shipped  to  that  place  by 
appellant  loaded  with  brick.  The  trial  be- 
fore the  court  without  a  Jury  resulted  in  a 
judgment  In  favor  of  appellee  in  the  sum  of 
$127,  this  amount  consisting  of  $125,  the 
statutory  penalty  for  extortion,  and  $2  ex- 
cessive  charges. 

By  Its  first  assignment  of  error  appellant 
complains  of  the  action  of  the  court  below 
In  overruling  its  general  demurrer  to  appel- 
lee's petition.  In  our  opinion  appellee's  peti- 
tion is  not  obnoxious  to  a  general  demurrer. 
The  petition  substantially  alleges  that  the 
appellant  charged  and  collected  a  greater 
rate  for  the  use  of  the  car  than  was  fixed  or 
authorized  by  law,  and  this  was  sufficient  as 
against  a  general  demurrer. 

Appellant's  second  assignment  of  error  is 
overruled.  Appellee  under  the  law  was  en- 
titled to  the  free  and  unmolested  use  of  the 
car  for  the  purpose  of  unloading  the  same 
for  48  hours  from  and  after  noon  on  Satur- 
day, December  14,  1901,  exclusive  of  Sunday; 
and  the  court  found,  and  the  testimony  sup- 
ports such  finding,  that  appellee  was  pre- 
vented by  the  acts  of  appellant  from  using 
the  said  car  to  unload  same  for  8  hours 
within  said  48  hours,  and  that  appellant  took 
possession  of  said  car  and  sealed  up  same 
before  appellee  had  unloaded  the  same  or 
had  the  use  of  the  same  the  48  hours  allowed 
him  by  law  within  which  to  unload  same, 
and  woTild  not  permit  appellee  to  take  pos- 
session of  the  car  and  resume  or  complete 
the  unloading  thereof  until  two  days  there- 
after, and  after  it  had  demanded  of  and 
collected  from  appellee,  over  his  protest,  the 
sum  of  $2  as  demurrage,  and  that  appellee 
had  previously  paid  to  appellant  the  legal 
charges  for  the  car,  including  its  use  in  un- 
loading same.  When  a  railroad  company 
makes  a  contract  to  transport  an  article  or 
commodity  from  one  point  to  another  at  a 
certain  rate,  the  contract  includes  the  use  of 
the  car  during  the  48  hours  allowed  by  law 
for  unloading  same.  The  amount  fixed  by 
law  through  the  railroad  commission  for  the 
transportation  of  the  car  of  brick  in  question 
from  Sulphur  Springs  to  Mount  Vernon  be- 
ing $10,  this  amount  covered  the  compensa- 
tion to  the  railroad  company  for  the  use  of 
the  car  the  48  hours  allowed  by  law  for  un- 
loading it;  and  appellant's  act  in  demanding 
and  collecting  from  appellee  $1  per  day  for 
the  use  of  said  car  prior  to  giving  him  the 
use  thereof  the  48  hours  allowed  by  law  for 
unloading  same,  made  It  guilty  of  extortion 


as  defined  by  article  4573,  Sayles'  Ann.  Civ. 
St  1897. 

What  has  just  been  said  in  passing  upon 
appellant's  second  assignment  of  error  dis- 
poses of  its  third,  fourth,  and  fifth  assign- 
ment; and,  further.  It  Is  not  necessary,  in 
order  to  show  a  raMroad  company  guilty  of 
extortion  under  the  statute,  that  it  be  alleged 
and  proven  that  the  excessive  charge  was 
knowingly  made.  If  such  excessive  charge 
was  unintentionally  and  innocently  made 
through  a  mistake  of  fact  U  was  a  matter  of 
defense  for  appellant  to  plead  and  prove, 
and  there  was  no  such  pleading  by  appellant 
In  this  case.  Article  4575,  Sayles'  Ann.  Civ. 
St  1897.  We  adopt  the  findings  of  fact  of 
the  court  below,  the  same  being  supported 
by  the  evidence. 

All  of  appellant's  assignments  of  error  are 
overruled,  and  the  judgment  of  the  court  be- 
low is  affirmed. 

Affirmed. 


INTERNJITIONAL  &  G,  N.  R.  CO.  v. 
WRAY.« 

(Court  of  Civil  Appeals  of  Texas.    June  6,  1906. 
Rehearing  Denied  June  28,  1908.) 

1.  Neomoenck— Action— Question  fob  Jukt. 

Negligence  becomes  a  Question  of  law  only 
when  the  act  complained  of  is  in  violation  of 
the  statute,  or  when  the  undisputed  evidence 
only  admits  of  the  inference  that  the  commis- 
sion of  the  act  in  question  was  negligence. 

(Ed.  Note. — For  cases  in  point,  see  vol.  3T, 
Cent  Dig.  Negligence,  §S  27^299.] 

2.  MABTEB  A.ND  SEHVAIiri^-lNJUBIES  TO  SBBV- 
ANT  —  CONTBIBUTOBT  NEGLIGENCE  —  COM- 
PLIANCE WITH  Commands. 

An  act  done  by  a  servant  in  obedience  to 
an  order  of  bis  foreman  was  not  negligence  as 
a  matter  of  law,  unless  the  danger  of  obeying 
the  order  was  so  obvious  from  the  servniu'n  stann- 
point  at  the  time  be  undertook  to  obey  It  that 
no  prudent  man  would  have  done  so. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  II  1096,  lllU, 
1112.] 

3.  Same— Opbkation  of  Railroads. 

The  engineer  of  a  switch  engine  was  order- 
ed by  his  foreman  to  ran  his  engine  backward 
upon  the  main  track.  He  proceeded  to  do  so, 
meanwhile  watching  and  taking  signals  from 
the  switchman  in  front  of  the  engine,  and  a 
collision  ensued  between  his  locomoiive  and  a 
train  on  the  main  track.    Beld,  that  he  was  not 

Satlty  of  negligence  as  a  matter  of  law  in  not 
iscovering  the  train,  and  in  failing  to  look  for 
it  while  he  was  running  backward. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34 
Cent  Dig.  Master  and  Servant  li  1113-1118.] 

4.  Appeai>-Qxtestion8  Reviewable  —  Tail- 
UBB  TO  Pbebknt  Question  on  Tblai/— In- 

8TBU0TI0NS — REQnESTS. 

Appellant  cannot  complain  of  an  instmc- 
tlon  correct  so  far  as  it  goes,  where  he  requested 
no  special  charge  correcting  the  supposed  de- 
fects. 

6.  Master  and  Sebvant— Injttbies  to  Serv- 
ant—Instbuotionb—Contbibutobt    Neqli- 

QENCB. 

A  locomotive  engineer,  having  been  direct- 
ed to  run  his  engine  backward  npon  the  main 
track,  d.d  so  and  eollided  with  •  train  on  snch 

*Wrlt  ot  error  denied  bj  Supreme  Court  Oct.  11, 1906. 
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track,  and  in  an  action  by  liim  for  injuries  de- 
fendant alleged  contributory  n^Iigence,  con- 
listing  of  plaintiiTi  failure  to  notice  what  was 
eoing  on  about  him  and  running  his  engine  in 
front  of  another  engine  in  full  view,  and  the 
court  instructed  that  if  plaintiff  failed  to  exer- 
cise ordinary  care  to  observe  the  situation  abont 
him,  and  discover  the  train  in  time  to  avoid 
the  collision,  when  by  the  use  of  ordinary  care 
he  could  have  do^e  so,  and  his  failure  was  neg- 
ligee which  in  any  degree  contributed  to  his 
injury,  he  could  not  recover.  Held,  that  «uch 
instruction  was  ample  and  correct, 
e.  Negligence  —  CoNTRiBOTORT  Neolioence 

— INBTBUCTIONB. 

A  char^  on  contributory  negligence  should 
be  confined  to  the  specific  acts  of  contributory 
negligence  pleaded,  and  not  be  general,  so  as 
to  submit  any  otber  acts  of  negligence. 
7.  Davaqbs— Pebsonax    Injubies  —  Inbtbuc- 

TI0N8. 

In  an  action  for  personal  injuries,  the 
court  instructed  that  in  estimating  plaintiff's 
damages  the  jury  might  take  into  consideration 

SlaintifTs  time  lost,  if  any,  the  impairment  of 
is  capacity  to  labor  and  earn  money  in  the 
future,  if  any,  and  his  mental  and  physical 
suffering,  present  and  future.  If  any.  Held,  that 
the  insitniction  was  not  erroneous  as  allowing 
double   damages. 

Appeal  from  District  Court,  Anderson 
County;  B.  H.  Gardner,  Judge. 

Action  by  John  L.  Wray  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Prom  a  Judgment  in  favor  of  plalntlfl, 
defendant  appeals.    AfiSrmed. 

N.  A.  Stedman,  John  M.  King,  and  N.  B. 
Morris  for  appellant  T.  M.  Campbell,  L.  A. 
McMeans,  and  A.  M.  Barton,  for  appellee. 

NEILL,  J.  This  Is  an  appeal  from  a  judg- 
ment of  $10,000  recovered  by  appellee  for  per- 
sonal Injuries  alleged  to  have  been  sustained 
by  reason  of  appellant's  negligence. 

Conclusions  of  Fact. 

The  evidence  Is  suflSclent  to  sustain  the 
following  conclusions  of  fact:  (1)  On  October 
3,  1903,  the  appellee,  John  Wray,  while  in 
the  employ  of  appellant  in  the  capacity  of 
a  switch  engineer  at  Spring,  Tex.,  and  In 
the  discharge  of  the  duties  of  bis  employ- 
ment, was  ordered  by  his  foreman  to  run  Us 
engine  from  the  roundhouse  onto  the  main 
line  of  defendant's  railroad,  at  a  time  when 
the  foreman,  by  the  exercise  of  ordinary 
rare,  should  have  known  that  a  collision  be- 
tween appellee's  engine  and  a  passenger 
train  would  likely  occur  If  the  order  was 
obeyed  by  appellee.  (2)  Also,  that  appellee, 
'  in  running  hbs  engine  as  directed  by  bis 
foreman,  was  subject  to  the  orders  and  di- 
rection of  appellant's  yard  switchman,  Rogan 
who,  by  signals,  directed  appellee  to  run  his 
engine  onto  the  main  track  of  appellant's 
road  at  a  time  when  said  switchman  by 
the  exercise  of  ordinary  care  mi^t  have 
known  train  No.  7  was  about  to  arrive  at 
Spring,  and  that  a  collision  between  said 
train  and  appellee's  engine  would  probably 
occur  if  appellee,  in  obedience  to  bis  orders 
and  signals,  ran  bis  engine  on  the  main  line 
of  road.    (3)  Tbat  the  employes  of  appellant 


operating  the  engine  drawing  train  No.  7  in 
entering  Spring  failed  to  have  said  train 
under  control,  as  required  by  the  rules  of 
appellant,  and  failed  to  keep  a  watchout  for 
the  purpose  of  preventing  a  collision  with 
appellee's  engine.  (4)  That  the  orders,  slg^ 
nals,  and  omissions  of  appellant's  servants, 
stated  In  the  foregoing  findings,  were  in 
every  one  of  such  findings,  acts  of  negli- 
gence chargeable  to  appellant  (5)  That  such 
acts  of  negligence,  operating  singly  or  con- 
curring, wwe,  without  any  contributory  neg- 
ligence on  the  part  of  appellee,  the  direct 
cause  of  a  collision  between  train  No.  7  and 
appellee's  engine,  by  reason  of  which  appel- 
lee sustained  serious  and  permanent  physical 
injuries  to  Ids  damage  in  the  amount  found 
by  the  jury. 

Conclusions  of  Law. 

1.  Our  conclusions  of  fact  dispose  of  the 
first  assignment  of  error,  which  complains  of 
the  court's  refusal  to  peremptorily  instruct 
a  verdict  for  appellant,  at  its  request.  It  is 
too  well  settled  to  require  discussion  that 
negligence  becomes  a  question  of  law,  only 
when  the  act  causing  damage  to  another  is 
In  violation  of  statute,  or  when  the  undis- 
puted evidence  admits  of  the  inference  only, 
that  the  commission  of  the  act  in  question 
was  negligence.  Lee  v.  I.  &  G.  N.  Ry.,  89 
Tex.  583,  30  S.  W.  C3;  Bonn  V.  G.,  H.  &  S. 
A.  Ry.  (Tex.  Civ.  App.)  82  S.  W.  808;  Vir- 
ginia Portland  Cement  Co.  v.  Louck  (Va.)  49 
S.  B.  582.  The  appellant  was  charged  with 
knowledge  of  the  wherealwuts  of  Its  trains, 
for  it  was  its  bounden  duty  to  know  where 
they  were.  The  plalnttfT  was  charged  with 
no  such  knowledge  or  duty.  He  had  the 
right  to  rely  and  act  upon  information  given 
him  by  the  defendant  through  its  ofiBcers  or 
agents  ordering  and  directing  his  work. 
With  the  knowledge,  imputed  to  it  by  the 
law,  of  the  whereabouts  of  train  No.  7,  the 
appellant,  through  its  agent,  who  was  ap- 
pellee's vice  principal,  ordered  appellee  to 
take  his  engine  from  the  roundhouse  and  run 
it  onto  the  main  track  where  a  coIHbIou  be- 
tween It  and  train  No.  7,  would  almost  in- 
evitably occur.  This  order  was  followed  by 
signals  from  the  switchman,  whIcB  it  was 
appellee's  duty  to  take  and  obey,  given,  al- 
most at  the  point  and  time  of  the  collision,  to 
appellee  to  run  bis  engine  on  the  main  track. 
Orders  and  signals  more  pregnant  with  dan- 
ger, of  which  appellee  was  utterly  oblivious, 
can  hardly  be  conceived.  And  yet  because 
appellee,  who  relied  upon  appellant's  dis- 
charging its  duty  not  to  place  him  In  a  posi- 
tion of  peril,  failed  to  discover  the  proximity 
of  train  No.  7  to  the  place  on  the  main  track, 
where  the  collision  occurred,  it  is  seriously 
contended  by  appellant  tbat  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Where  an  act  is  done  by  one  in  obedience  to 
an  order  of  his  foreman,  the  law  will  not  de- 
clare the  act  of  obedience  negligence  per  se, 
unless  the  danger  of  obeying  the  order  was  so 
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obriouB  and  glaring  from  the  servant's  stand- 
point, at  the  time  he  undertoolc  to  obey  it,  that 
no  prudent  man  would  have  undertaken  it,  but 
will  leave  It  to  the  jury  to  say  whether  be 
ought  to  have  obeyed  It  oe  not  O.,  H.  &  S. 
A.  Ry.  V.  Puente  (Tex.  Civ.  App.)  70  S,  W. 
362;  S.  A.  &  A.  P.  Ry.  v.  Stevens  (Tex.  Civ. 
App.)  83  S.  W.  235;  Henrietta  Coal  Co.  v. 
Campbell,  211  III.  216,  71  N.  El  863;  Chica- 
go &  B.  I.  R.  Co.  v.  Heerey  aH-)  68  N.  B.  74; 
Western  Stone  Co.  v.  Musclal,  196  111.  382, 
63  N.  E.  664,  89  Am.  St  Rep.  325.  As  the 
evidence  shows  that  train  No.  7  came  up 
from  behind  the  appellee,  and  the  point  of 
collision  was  where  the  main  tracit  inter- 
sects the  track  on  which  his  engine  was  at 
an  acute  angle  and  that  be  was  watching 
and  taking  signals  from  the  switchman  in 
front  of  him,  we  cannot  perceive  how  he 
can  be  held  guilty  of  negligence  per  se  In  not 
discovering  the  train  in  time  to  prevent  the 
collision.  Nor  can  It  be  said  that  his  failure 
to  look  out  for  the  train  on  the  main  track, 
while  be  was  running  his  engine  over  the 
short  Intervening  space  between  the  round- 
house and  coal  car,  standing  on  a  track  be- 
tween the  one  he  was  on  and  the  main  track, 
was  negligence,  as  a  matter  of  law,  proxi- 
mately contributing  to  the  collision. 

2.  The  second  assignment  of  error  complains 
of  the  court's  submitting  as  Issues  of  negli- 
gence, on  the  part  of  appellant  the  order  of 
appellee's  foreman,  and  the  signals  of  his 
switchman,  directing  him  to  run  bis  engine 
onto  the  main  track,  upon  the  ground  that 
such  acts,  even  if  negligent  were  not  the 
proximate  cause  of  the  collision,  appellee's 
failure  to  keep  a  watchout  for  trains  on  the 
main  track  being  an  intervening  and  the  efD- 
cient  cause.  This  assignment  is  simply  a  re- 
hash. In  a  different  form,  of  the  one  just  con- 
sidered. Unless  it  can  be  said  that  the  evi- 
dence shows  that  appellee  was  gruilty  of 
negligence,  as  a  matter  of  law,  in  failing  to 
keep  a  lookout  for  train  No.  7,  and  that  such 
failure  was  the  proximate  cause  of  the  col- 
lision, such  failure  cannot  be  said  to  be  an 
intervening  cause  which  relegates  all  others, 
and  is  of  itself  the  efficient  cause  of  the  ac- 
cident Therefore  this  assignment  is  dispos- 
ed of  in  what  we  have  said  in  passing  upon 
the  other. 

3.  The  third  assignment  of  error  is  directed 
against  that  part  of  the  court's  charge  which 
submits  to  the  jury  the  issues  as  to  whether 
appellant's  servants  operating  train  No.  7 
failed  to  have  said  train  under  control,  or  to 
keep  a  lookout  and,  in  event  the  jury  should 
find  they  failed  in  either,  or  both,  to  find 
whether  such  failure  was  negligence,  and,  If 
negligence,  whether  it  was  the  proximate 
cause  of  the  collision,  the  contention  being 
that  the  undisputed  evidence  shows  that 
such  servants  were  not  guilty  of  either  of 
such  alleged  acts  of  negligence.  We  do 
not  think  that  any  other  conclusion  than 
that  contended  for  can  be  deduced  from 
the  evidence.   Though  the  servants  operating 


said  train  testified  that  the  train  was  onder 
full  control  —  1.  e.  its  speed  did  not  exceed 
six  miles  an  hour  —  the  jury  may  have, 
from  the  physical  facts  shown  by  the  col- 
lision, disbelieved  them.  For,  when  the 
effects  of  the  force  of  the  impact  are  con- 
sidered. It  may  be  concluded  that  such  effect* 
could  not  have  been  produced  by  a  train 
running  at  no  greater  speed'  than  six  miles 
an  hoar.  Though  the  servants  operating  the 
train  testified  that  they  did  keep  a  lookout, 
this  testimony  may  not  have  been  believed, 
from  the  fact  that  appellee's  engine  was  not 
seen  by  any  of  them  until  run  Into  by  their 
train.  The  charge  complained  of  by  this  as- 
signment  is  correct  as  far  as  it  goes,  and  if 
appellant  thought  it  was  not  full  enough,  or 
omitted  anjrtbing  it  wished  presented  In  con« 
nectlon  with  it  a  special  charge  should  have 
been  prepared  and  requested  by  it  correcting 
such  supposed  defects. 

4.  The  fourth,  fifttt;  and  sixth  asslgnmenta 
of  error,  which  complain  of  the  court^s  fail- 
ure to  ^ve  certain  special  charges  requested 
by  appellant  upon  the  issue  of  contributory 
negligence,  are  overruled  because,  upon  such 
issue,  the  court  In  its  main  charge,  fully  and 
correctly  Instructed  the  jury  as  follows: 
"You  are  further  Instructed  that  if  you  be- 
lieve from  the  evidence  that  the  plaintiff 
failed  to  exercise  ordinary  care  to  observe 
the  situation  about  him  and  discover  the  ap- 
proaching train  with  which  his  engine  collid- 
ed in  time  to  avoid  the  collision,  and  yoa 
further  believe  that  by  the  use  of  ordinary 
care  he  could  have  observed  said  train  in 
time  to  have  avoided  the  collision,  and  that 
his  failure  to  do  so  was  negligence  which,  in 
any  degree,  contributed  to  his  injury,  then  he 
would  be  guilty  of  contributory  negligence, 
as  a  matter  of  law;  and  If  you  so  believe, 
you  must  retiun  a  verdict  for  defendant; 
and  this  Is  so,  although  you  may  believe  that 
any  or  all  the  other  employes  in  question 
were  also  guilty  of  negligence  concurring 
with  his  to  produce  the  injury."  Besides, 
special  charges  Nos.  6  and  6,  involved  In 
these  assignments,  are  too  general,  in  that 
they  make  any  act  of  negligence  on  the  part 
of  appellee,  contributory  to  his  injury,  a  de- 
fense to  his  action.  Whereas  appellant  only 
pleaded  his  failure  "to  notice  what  was  go- 
ing on  about  him,  and  running  his  engine 
right  in  front  of  another  engine  on  defend- 
ant's road  in  full  view  of  him  in  broad  day- 
ligbt."  A  charge  on  contributory  negligence, 
like  a  charge  on  any  other  character  of  negli- 
gence, should  be  confined  to  the  specific  acts 
of  negligence  pleaded,  and  should  never  be 
so  general  as  to  include  the  submission  of 
any  other  acts  of  negligence. 

5.  On  the  measure  of  damages,  the  court 
instructed  the  jury  as  follows:  "If  under  the 
foregoing  instructions  you  find  for  plaintiff, 
then  in  estimating  his  damages  you  may 
tftke  into  consideration  his  time  lost  If  any, 
the  Impairment  of  his  capacity  to  labor  and 
earn  money  in  the  future,  If  any,  bis  mental 
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and  physical  snffeiing,  present  and  future.  If 
any,  and  In  your  dispassionate  Judgment  al- 
low him  such  a  sum  as  will  fairly  compen- 
sate him  In  so  far  as  the  evidence  may  have 
shown  you  he  Is  entitled  to  damages  in  these 
respects."  This  Is  objected  to  by  appellant 
upon  the  ground  that  It  allows  double  dama- 
ges. We  are  unable  to  place  such  a  con- 
struction upon  it  A  fair  comijeusatlon  for 
Injuries  sustained  Is  all  the  damage  the 
cbaige  permits  him  to  recover.  In  estimat- 
ing It  the  jury  are  allowed  to  take  Into  con- 
sideration certain  well-kno*n  elements  of 
damages,  speclQed  in  the  charge.  No  one  of 
these  elements  includes  or  runs  into  any 
other;  the  chargfe  does  not  repeat  any  one  of 
these  elements:  nor  allow  double  recovery 
on  a  single  one  of  theio,  nor  anything  more 
than  just  compensation, 

6.  What  we  have  said  in  considering  pre- 
vious assignments  disposes  of  all  others  ad- 
versely to  appellant 

The  Judgment  la  affirmed. 


RABB  et  ftl.  V.  TEXAS  LOAN  &  INVEST- 
MENT CO. 
(Court  of  CHvil   Appeals  of   Texas.    June  28, 

1906.) 

1.  Bpildiwo  Associatiorb  —  Contbactb  — 

DsnBY.  ,        . 

\  building  association  sold  sliares  of  stock 
to  an  individual,  subject  to  the  by-laws  of  thr- 
association,  and  loaned  to  him  a  specified  sum, 
for  which  he  executed  his  promissory  note,  with 
10  per  cent,  interest,  secured  by  a  deed  of  trust 
on  real  estate  and  by  a  pledge  of  the  stock. 
The  deed  of  trust  and  note  required  the  in- 
dividual to  make  monthly  payments  on  the 
stock,  the  amount  of  which  was  not  shown,  and 
stipulated  that  the  failure  to  pay  either  the 
issuUments  of  interest  or  dues  on  the  stock 
anthorized  the  forecloeure  of  the  lien  on  the 
real  estate  and  stock,  and  that,  if  the  monthly 
installments  of  interest  on  the  note  and_  dues 
on  the  stock  were  paid  nntll  the  maturity  of 
the  stock,  then  on  the  surrender  of  the  certi- 
ficate the  note  should  be  deemed  paid  and  can- 
celed. Held,  that  the  transaction  as  disclosed 
by  the  deed  and  note  was  not  usurious,  there 
being  nothing  therein  interferirg  with  the 
right  of  the  individual  to  pay  his  note  and  for 
hU  stock,  and  thus  discharge  the  lien  and  be- 
come the  owner  of  the  stock. 
Z  Appkai.  — Review— Evidencb—Statbmknt 
o»  Facts. 

The  court  on  reviewing  assignments  of 
error,  cannot  go  beyond  the  statement  of  facts 
for  ue  evidence  on  which  the  case  was  tried 
and  the  judgment  rendered. 

3.  Judges— AtrrnoBiTT  op  Jvdovs. 

The  fact  that  a  suit  filed  in  the  district 
court  of  one  district  was  tried  in  that  district 
by  the  judge  of  another  district  is  immaterial 
on  error  to  review  the  judgment.  The  authority 
of  the  judge  of  the  latter  district  to  try  the 
case  cannot  be  questioned. 

4.  MOBTOAOES  —  FORECLOBUBX  —  JUDOICERT 
AOAIRST  PUBCHASKB  OT  MORTOAOED  PsElf- 
ISES. 

Where  a  purchaser  of  mortgaged  premls'^s 
did  not  assume  the  mortgage  debt,  the  court 
on  rendering  a  judgment  of  foreclosure,  cmXi 
not  render  judgment  against  the  purchaser  for 
the  debt 

[Ed.  Note. — For  cases  in  point  see  voL  36, 
-C«t  Dig.  Mortgages,  |  1596.] 


Error  ftom  District  Court,  Oalveston  Conn- 
1y ;    Robt  G.  Street  Judge. 

Action  by  the  Texas  Lioan  &  Investment 
Company  against  W.  P.  Rabb  and  another. 
There  was  a  Judgment  for  plalutiS,  and  de- 
fendants bring  error.  Affirmed  In  part,  and 
reversed  and  rendered  In  part 

V.  A.  Collins  and  Howth  &  Adams,  for 
plaintiffs  in  error.  S.  8.  Hanscom,  for  de- 
fendant in  error. 

REESE,  J.  The  Texas  Loan  &  Investment 
Company  brought  this  suit  against  W.  P. 
Rabb  and  H.  C.  Marble  to  recover  the  amount 
alleged  to  be  due  upon  a  certain  promissory 
note  for  $700,  executed  by  said  Rabb,  dated 
July  5,  1895,  payable  on  or  before  10  years 
after  date,  to  plaintiff,  with  interest  from 
date  at  10  per  cent  per  annum,  payable 
monthly,  and  10  per  cent  attorney's  fee,  and 
to  foreclose  a  mortgage  lien  on  a  certain  lot 
of  ground  in  Jefferson  county,  and  also  a 
pledgee's  lien  upon  seven  shares  of  stock,  of 
the  face  value  of  |100  each,  in  plaintiff  com- 
pany, alleged  to  have  been  hypothecated  with 
plaintiff  by  Rabb  as  security  for  the  note. 
It  Is  alleged  that  defendant  H.  C.  Marble 
had  bought  the  lot  from  Rabb,  and  as  part 
of  the  consideration  for  the  conveyance  bad 
agreed  with  Rabb  and  plaintiff  to  assume  and 
pay  the  Indebtedness  aforesaid.  Defendants 
interposed  a  general  demurrer  and  general  de- 
nial, and  also  pleaded  that  the  contract  was 
usurious,  and  that  the  pretended  sale  of  the 
shares  of  stock  and  the  payment  of  monthly 
Instalhnents  upon  the  same  were  a  device 
adopted  to  cover  up  the  usury  in  the  trans- 
action. It  is  alleged  that  the  certificate  for 
the  shares  of  stock  was  at  once  transferred 
to  the  loan  company,  and  that  defendants 
had  never  in  fact  been  the  owners  thereof. 
The  plea  of  usury  is  sworn  to  by  defendant 
Marble  alone.  From  a  Judgment  against  both 
defendants  for  the  amount  due  upon  the 
promissory  note,  amounting  to  $840,  includ- 
ing interest  and  attorney's  fees,  and  for 
foreclosure  as  prayed  for,  the  defendants 
bring  error. 

The  first  and  sixth  assignments  of  error 
present  the  question  of  alleged  error  In  the 
Judgment  for  Interest  The  statement  of 
facts  contains  only  the  note  and  deed  of 
trust  sued  on  and  the  deed  from  Rabb  to 
Marble,  also  the  certificate  of  eight  shares 
of  stock  and  blank  transfer  thereof,  together 
with  certain  oral  testimony  showing  the  de- 
fault in  payment  of  Interest  on  the  note  and 
installments  upon  the  stock.  Whatever  evi- 
dence of  usury  there  may  have  been  In  the 
contract,  if  any,  must  be  gathered  from 
these  documents.  The  note  recites  that  it  is 
secured  by  the  deed  of  trust  on  the  lot,  and 
also  by  a  pledge  of  the  seven  membership 
shares  of  the  loan  and  Investment  company, 
and  contains  the  following  stipulation: 
"Now,  If  we  pay  promptly  the  monthly  inter- 
est on  said  sum  of  seven  htmdred  dollars, 
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and  the  montbly  dues  on  said  memberablp 
shares,  and  any  fines  assessed  under  the  rales 
of  said  company,  and  the  taxes  accruing  on 
the  said  real  estate  described  In  the  deed  of 
trust  securing  this  obligation,  and  the  pre- 
miiun  necessary  to  keep  the  Improvements  on 
said  real  estate  Insured  against  fire  for  such 
sum  as  said  company  may  require  (not  ex- 
ceeding $ ),  until  the  said  shares  be- 
come fully  matured,  and  of  the  value  of  one 
hundred  dollars  each,  then  It  is  understood 
that  upon  the  surrender  of  the  certificate 
representing  said  membership  shares  to  the 
said  company  this  note  shall  be  deemed  fully 
paid  and  canceled.  But  If  we  fall  to  prompt- 
ly pay  any  Installment  or  Installments  of 
Interest  when  due  and  payable,  or  fall  to 
pay  said  taxes  or  Insurance  premiums  when 
due,  or  If  we  make  default  In  the  payment 
of  monthly  dues  on  said  membership  shares 
or  fines  for  a  period  of  six  months  after 
the  same  are  due,  or  any  Installment  thereof 
Is  due,  then,  at  the  option  of  the  said  com- 
pany or  other  holder,  the  whole  Indebtedness 
evidenced  by  this  obligation  (Including  any 
taxes  or  Insurance  premiums  due,  or  paid  by 
said  company)  shall  at  once  mature  and  be- 
come due  and  payable,  and  sale  under  the 
said  deed  of  trust  In  the  manner  therein  pro- 
vided, or  a  foreclosure  thereof  In  court  by 
suit  or  other  proceedings,  may  be  had." 
The  deed  of  trust  is  in  the  usual  form,  con- 
veying to  the  trustee  the  lot  of  ground 
aforesaid,  and  authorizing  a  sale  by  the 
trustee  upon  default  In  payments  as  provided 
In  the  note,  which  Is  copied  In  the  deed  of 
trust.  Seven  shares  of  stock  were  pledged  to 
secure  the  payment  of  the  note  according  to 
the  recitals  therein,  but  the  certificate  em- 
braces eight  shares  and  is  as  follows: 
"Shares  $1(X>  Each.  Texas  Loan  &  Invest- 
ment Company.  Number  7,577.  Glass  A. 
Series  53.  Amount  paid,  $8.00.  Shares  8. 
This  certifies  that  W.  P.  Rabb,  of  Beaumont, 
county  of  Jefferson,  state  of  Texas,  la  a 
member  of  the  Texas  Loan  &  Investment 
Ckimpany,  and  has  subscribed  for  and  is  the 
owner  and  holder  of  eight  membership  shares 
therein  of  class  A.  This  certificate  Is  Issued, 
accepted,  and  held  subject  to  all  the  condi- 
tions, rules,  regulations,  and  by-laws  of  the 
said  company  now  In  force  or  which  may 
be  hereafter  enacted.  This  certificate  trans- 
ferable only  on  the  books  of  the  company. 
In  witness  whereof,  the  Texas  Loan  &  In- 
vestment (Company  has  caused  its  corporate 
seal  to  be  affixed  to  this  certificate  and  the 
same  attested  by  the  signatures  of  its  presi- 
dent and  secretary  in  the  city  of  Galveston, 
Texas,  this  the  Ist  day  of  March,  A.  D.  1895. 
J.  D.  Skinner,  President  James  S.  Waters, 
Secretary."  Indorsed  on  the  certificate  is 
a  transfer,  signed  by  W.  P.  Rabb ;  the  name 
of  the  transferee  and  date  being  left  blank. 
It  will  be  seen  that  there  is  nothing  in 
the  record  to  Indicate  bow  much  was  re- 
quired to  be  paid  on  the  stock  by  way  of 
monthly  installments,  nor  how  much  had  in 


fact  been  paid,  except  that  it  Is  to  be 
gathered  from  the  testimony  of  the  witness 
Douglass  that  at  the  time  of  filUig  the  suit 
plaintiffs  in  error  were  at  least  10  months  be- 
hind in  these  paymenta  If  the  sale  of  the 
stock  was  a  sham  and  a  subterfuge,  no  title 
to  the  same  being  intended  to  pass  to  Rabb. 
the  scheme  would  be  held  a  mere  device  to 
coyer  what  in  fact  would  be  a  usurious  trans- 
action. The  effect  of  such  a  contract  would 
be  that  the  monthly  installments  so  paid,  ap- 
parently on  the  stock,  would  in  fact  be  pay- 
ments on  the  principal  of  the  debt  Ten  per 
cent  per  annum  interest  upon  the  entire  debt 
without  regard  to  these  monthly  payments  on 
the  principal,  would  be  usurious,  with  the 
consequent  penalty  of  the  loss  of  the  Interest 
In  such  case  the  entire  contract  for  interest 
would  be  void  and  all  payments  would  be 
credited  upon  the  principal.  There  is  noth- 
ing upon  the  face  of  the  documents  in  the 
record,  and  there  is  no  other  evidence  before 
us,  to  authorize  this  conclusion.  The  evi- 
dence shows  a  sale  of  eight  shares  of  stock 
in  the  loan  and  investment  company,  of  the 
face  value  of  $100  each,  "accepted  and  held 
subject  to  all  the  conditions,  rales,  regulations, 
and  by-lawB  of  the  company,"  and  a  loan  of 
$700  by  the  company  to  Rabb,  for  which  he 
executed  his  promissory  note,  with  10  per 
cent  Interest,  secured  by  a  deed  of  trust  on 
a  lot  of  ground  and  also  by  a  pledge  of  tbe 
stock.  It  Is  to  be  gathered  from  the  recitals 
In  the  note  and  deed  of  trast  that  there  were 
to  be  certain  monthly  payments  on  the  stock, 
the  amount  of  which  is  not  shown,  and  that 
the  failure  to  pay  either  the  Installments  of 
interest  or  dues  on  the  stock  authorized  the 
foreclosure  of  the  lien  on  lot  and  stock. 
There  is  a  further  stipulation  in  the  note  that 
if  the  monthly  installments  of  Interest  on  the 
note  and  of  dues  on  the  stock,  together  with 
"all  fines  assessed  under  the  rules  of  the  com- 
pany" and  taxes  and  Insurance,  are  promptly 
paid  until  tbe  stock  is  matured,  "then  It  Is 
understood  that  upon  the  surrender  of  the 
certificate  representing  said  membership 
shares  to  the  company  the  note  shall  be 
deemed  fully  paid  and  canceled."  This  last 
stipulation,  we  think,  only  authorized  ai  can- 
cellation of  the  note  upon  a  surrender  of  the 
certificate  for  the  shares,  the  other  conditions 
being  compiled  with,  but  does  not  require 
such  surrender.  There  Is  nothing  in  tbe  con- 
tract BO  far  as  it  Is  evidenced  by  these  In- 
struments, that  would  Interfere  with  the 
right  of  Rabb  to  pay  his  note  according  to  the 
stipulations  thereof,  pay  for  his  stock  In  ac- 
cordance with  tbe  terms  and  conditions  of 
the  rules,  regulations,  and  by-laws  of  tbe 
company,  and  thus  discbarge  tbe  l!en  on  lot 
and  stock  and  become  the  absolute  owner  of 
the  latter.  This  would  be  an  entirely  lesrltl- 
mate  transaction,  with  no  taint  of  usury  In 
It  Ix)an  Co.  V.  Mitchell,  87  S.  W.  184,  W 
Tex.  Ct  Rep.  18. 
Much  of  tbe  brief  and  argument  of  plain- 
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tiffs  111  error  upon  these  assignments  of  error 
are  addressed  to  matters,  urged.  It  Is  true, 
by  tbe'r  pleadings,  but  -without  support  In 
the  statement  of  facts,  beyond  which  we  can- 
not go  for  the  evidence  upon  which  the  case 
was  tried  and  the  Judgment  rendered.  Oiher 
assignments  of  error  assail  the  Judgment  on 
various  grounds,  none  of  whlcb  find  any 
support  in  the  record. 

It  Is  contended  that  plaintiffs  In  error  had 
been  required  to  pay  interest  at  the  rate  of 
$5.85  per  month,  which  would  make  the  year- 
ly interest  $70.20,  instead  of  $70.  If  so  small 
an  excess,  caused,  no  doubt,  by  the  voluntary 
payment  of  $5.85,  instead  of  $5.83>^,  could 
be  regarded,  there  is  no  evidence  of  such  pay- 
ment; nor  Is  there  any  evidence  that  the  prop- 
erty mortgaged  was  the  homestead  of  Rabb 
or  Marble,  In  support  of  the  complaint  that 
It  was  error  to  foreclose  a  lien  on  the  home- 
stead for  the  $70  attorney's  fees. 

Plaintiffs  In  error  complain  that  the  case 
was  tried  without  a  Jury,  notwithstanding 
they  had  demanded  a  jury  and  paid  the  Jury 
fee.  The  record  does  not  show  any  demand 
for  a  Jury,  nor  payment  of  a  Jury  fee.  None 
of  the  irregularities  complained  of  in  the 
trial  of  the  ease  out  of  Its  order,  and  without 
notice  to  plaintl'ffs  in  error,  are  supported  by 
the  record,  which  discloses  nothing  upon  this 
point  except  that  the  case  was  called  for  trial 
on  the  18th  of  March,  1905;  that  the  plaintiff 
appeared,  and  defendants,  having  filed  an 
answer,  failed  to  appear;  that,  neither  party 
having  demanded  a  Jury,  the  cause  was  tried 
by  the  court,  with  the  resulting  Judgment 
There  was  no  motion  for  a  new  trial.  The 
fact  that  the  suit  was  filed  and  tried  In  the 
district  court  of  the  Tenth  district  by  the 
Judge  of  the  Fifty-Sixth  district  is  of  no  con- 
sequence.  The  authority  of  the  Judge  of  the 
latter  district  to  try  It  cannot  be  questioned. 
None  of  the  facts  stated  by  plaintiffs  in  error 
tending  to  show  why  their  counsel  was  not 
present  to  represent  them  upon  the  trial  are 
shown  by  the  record.  The  proceedings  ap- 
pear to  have  been  In  all  respects  regular. 

The  court  rendered  Judgment  against  H. 
C.  Marble  for  the  amount  of  the  debt,  as  well 
as  foreclosure,  which  Is  assigned  as  error. 
The  assignment  must  be  sustained.  The  deed 
from  Rabb  to  Marble  contains  no  agreement 
or  contract  on  the  part  of  Marble  to  assume 
or  pay  the  mortgage  debt  Nor  Is  there  any 
evidence  of  such  agreement  The  Judgment 
of  foreclosure  against  Marble  was  proper, 
but  there  was  no  authority  for  the  Judgment 
agabist  him  for  the  debt  In  case  this  as- 
signment Is  sustained,  defendants  In  error 
in  their  brief  ask  us  to  reform  the  Judg- 
ment as  to  Marble. 

We  find  no  other  error  In  the  record.  The 
Judgment  against  W.  P.  Rabb  for  debt  and 
foreclosure  and  against  H.  C.  Marble  for 
foreclosure  of  the  mortgage  lien  Is  affirmed, 
bnt  the  Judgment  against  Marble  for  the 
debt  is  reversed,  and  Judgment  here  rendered 


In  his  favor  upon  this  Issue.  The  costs  of 
the  appeal  are  adjudged,  one-half  against  W. 
P.  Rabb  and  the  other  half  against  defendant 
In  error. 

Affirmed  in  part    Reversed  and  rendered 
In  part 


GRKER   V.  INTRRNATIONAIi   STOCK 
YARDS  CO.  et  al." 

(Court  of  CTvil  Appeals  of  Texas.    Jutip  6,  1906. 
Rehearing  Denied  June  2S.  1906.) 

1.  Vendor  anu  Pubchaser— Title  of  Ven- 
dor—I^imitations. 

Tender  a  contract  for  the  sale  of  land 
whereby  the  vendor  agrees  to  give  a  good  and 
eufflcient  title,  where  the  record  title  proves 
bad,  ■  title  by  limitation,  to  be  sufficient,  must 
be  such  as  can  l>e  proved  good  as  matter  of 
law,  and  not  as  depending  on  a  question  of 
fact 

[Ed.  Note. — For  cases  in  point  see  voL  48, 
Cent  Dig.  Vendor  and  Purchaser,  {  247.] 

2.  Same— Approvai.  of  CorNsix. 

Where  vendors  of  land  agree  to  fnmidh  a 
good  and  sufficient  title  to  be  approved  by  a 
Ann  of  attorneys  named,  and  the  attorneys  dis- 
approve the  title  because  the  record  tile  is  bad, 
and  the  only  title  shown  is  by  limitation,  the 
purchaser  Is  not  bound  to  perform  the  con- 
tract 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  {  260.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  Nat  Greer  against  the  Interna- 
natlonal  Stock  Yards  Company  and  others. 
From  the  Judgment  plaintiff  appeals.  Re- 
versed and  rendered. 

T.  A.  Falvey  and  Waters  Davis,  for  appel- 
lent  R.  F.  Burges  and  Edwards  &  Edwards, 
for  appellees. 

NEILL,  J.  This  suit  was  brought  by  the 
appellant,  Nat  Greer,  against  appellees,  the 
International  Stock  Yards  Company,  John 
Caldwell,  Julia  Caldwell,  and  Felix  Martinez, 
to  recover  on  the  written  contract  mentioned 
In  our  conclusions  of  fact  the  sum  of  $1,000 
advanced  by  appellant  to  appellees  in  pur- 
suance thereof,  and  the  further  sum  of  $915 
as  damages  stipulated  for  the  failure  of  ap- 
pellees to  deliver  possession  of  the  premises 
made  the  subject  of  such  contract  within 
60  days  after  the  execution  thereof.  The  ap- 
pellees, after  interposing  a  number  of  excep- 
tions (all  of  which  were  overruled),  answered 
by  a  general  denial  and  by  pleading  specially 
that  the  title  to  the  property  which  was  the 
subject  of  the  contract  was  good,  and  that  the 
attorneys,  to  whom,  by  Its  terms,  the  title 
was  to  be  submitted  for  approval  and  accep- 
tance, would  have  by  the  use  of  reasonable 
diligence  decided  that  it  was  good;  but  as 
soon  as  the  written  opinion  of  said  attorneys, 
disapproving  said  title  and  pointing  out  their 
objections  thereto,  was  presented  to  appellees, 
they  (appellees)  presented  to  said  attorneys  a 
statement  In  regard  to  said  title  which  show- 
ed the  same  woa  good  by  the  statute  of 

•Writ  of  error  denied  by  Supreme  Court  Oot  11.  UOt. 
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limitations,  and  tbat  all  objections  made  by 
tbem  to  the  title  were  immaterial,  or  had  been 
obviated  by  corrections,  and  that  appellant 
was  informed  of  such  facts,  and  defendants, 
about  the  7th  of  October,  1904,  tendered  ap- 
pellant a  good  and  sufficient  title  by  warranty 
deed  to  said  real  estate  and  Immediate  posses- 
sion of  the  premises,  and  demanded  that  be 
cany  out  bis  contract,  which  plaintiff  de- 
clined and  refused  to  do,  and  tbat  by  reason 
of  the  premises  he  is  not  entitled  to  recover 
anything  by  this  suit  They  also  pleaded 
that  the  clause  In  the  contract  upon  which 
appellant  predicated  his  action  for  liquidated 
damages  was  Intended  as  a  penalty,  and  not 
a  stipulation  for  such  damages.  Julia  Cald- 
well filed  a  separate  plea  alleging  coverture 
at  the  time,  and  ever  since,  said  contract  was 
made.  The  case  was  tried  without  a  Jury, 
and  Judgment  entered,  upon  conclnsions  of 
fact  and  law  found,  that  the  plaintiff  recover 
nothing  on  his  claim  for  the  $1,000  sued  for, 
and  that  he  have  judgment  on  his  demand  for 
liquidated  damages  against  the  International 
Stock  Yards  Company  and  John  Caldwell  for 
the  sum  of  $195.54.  From  the  Judgment  so 
rendered  this  appeal  is  prosecuted. 

Oncluslons  of  Fact 

The  agreement  upon  which  appellant  based 
his  suit  is  in  writing,  and  was  executed  on 
the  25tb  of  June,  1904,  by  the  International 
Stock  Tards  Company,  John  Caldwell,  Julia 
Caldwell,  and  Felix  Martinez,  parties  of  the 
first  part,  and  Nat  Greer,  party  of  the  second 
part  After  reciting  that  the  International 
Stock  Yards  Company,  John,  and  Julia  Cald- 
well are  owners  of  certain  described  real 
property  situated  In  the  city  of  El  Paso  and 
desire  to  sell  the  same  to  the  party  of  the 
second  part  and  that  he  desires  and  is  will- 
ing to  purchase  the  same  according  to  the 
terms  and  conditions  set  out  therein,  it  con- 
tains the  following  agreements  and  stipula- 
tions :  "It  Is  therefore  agreed  and  stipulated 
as  follows :  That  the  parties  of  the  first  part 
agreed  to  sell  said  property  and  premises  to 
said  party  of  the  second  part  for  the  agreed 
sum  of  sixteen  thousand  ($16,000.00)  dollars; 
one  thousand  dollars  of  which  Is  to  be  paid 
upon  the  signing  and  delivery  hereof,  and  the 
remaining  fifteen  thousand  dollars  to  be  paid 
whenever  the  parties  of  the  first  part  shall 
deliver  proper  deed  of  conveyance,  warranty 
in  form,  to  said  second  party,  and  when  Tur- 
ney  &  Burges,  attorneys  for  party  of  the  sec- 
ond part,  shall  accept  title  to  said  premises 
heretofore  described  and  shall  approve  deed 
therefor,  provided  said  deed  shall  be  tendered 
and  said  title  be  approved  on  or  before  six 
months  from  this  date.  It  Is  agreed  and  un- 
derstood that  should  the  parties  of  the  first 
part  fail  to  make  good  and  sufficient  title  to 
said  premises,  as  hereinbefore  stipulated, 
within  said  space  of  six  months  and  give  full 
possession  to  said  parly  of  the  second  part 
of  said  premises,  then,  and  In  that  event  all 
the  parties  of  the  first  part  agree  and  bind 


themselves  to  return  to  said  second  party  said 
sum  of  one  thousand  dollars  already  paid, 
and  release  him  from  any  and  all  obligations 
to  carry  out  any  of  the  other  terms  and  con- 
ditions of  this  agreement.  However,  should 
said  party  of  the  second  part  fail  and  refuse 
to  comply  with  his  said  agreement  already 
provided  for,  and  fail  to  accept  said  deed 
when  tendered  him,  and  said  title  being  ap- 
proved by  his  said  attorneys,  and  falls  to  pay 
off  the  balance  due  under  this  contract  fif- 
teen thousand  dollars,  that  then  and  In  that 
event  he  shall  forfeit  to  the  parties  of  the 
first  part  all  of  said  sum  of  one  thousand 
dollars  already  paid.  It  is  agreed  and  under- 
stood that  the  parties  of  the  first  part  are  to 
have  sixty  days  in  which  to  deliver  possession 
of  said  premises  to  said  second  par^  without 
penalty,  but  should  they,  the  parties  of  the 
second  part  not  deliver  possession  of  said 
premises  to  party  of  second  part  within  sixty 
days,  that  then  and  in  that  event  for  every 
day  after  sixty  days,  such  party  of  the  second 
part  is  deprived  of  the  premises  and  posses- 
sion thereof,  and  of  said  property,  the  parties 
of  the  first  part  agree  and  bind  themselves  to 
pay  monthly  the  sum  of  seven  and  50/100 
dollars  for  each  day  during  which  they  shall 
fall  to  deliver  possession  of  said  premises  and 
property  to  said  party  of  the  second  part 
which  payment  and  liability  is  to  continue 
for  the  space  of  four  months  after  the  expira- 
tion of  said  sixty  days,  provided  for  herein. 
[The  next  succeeding  paragraph  in  the  agree- 
ment does  not  seem  to  be  material  to  any  is- 
sue in  the  case,  and  will  be  omitted.]  The  re- 
spective parties  hereto  agree  and  bind  them- 
selves to  carry  out  and  perform  all  the  provi- 
sions hereof,  made  binding  on  them  respec- 
tively. Said  Felix  Martinez,  however,  does 
not  own  or  hold  title  to  any  of  said  property, 
but  is  to  receive  and  hold  said  sum  of  one 
thousand  dollars  for  the  use  and  profit  of  all 
the  parties  of  the  first  part  Bi^d  Is  to,  as  far 
as  he  Is  able,  carry  out  the  provisions  of  this 
contract  made  binding  upon  all  the  parties 
of  the  first  part  and,  with  the  others  of  said 
parties  of  the  first  part  is  responsible  for  the 
return  of  said  one  thousand  dollars,  should 
said  party  of  the  second  part  be  released  f  rona 
the  provisions  of  the  same  and  should  title  to 
said  property  fall." 

The  trial  Judge,  after  finding  that  the  fore- 
going contract  was  executed  by  the  parties.  In 
his  conclusions  of  fact  found:  "That  there- 
after appelleeefurnishedappeliant's  attorneys, 
Messrs.  Tumey  &  Burges,  an  abstract  of 
their  title  to  the  property  described  in  the 
agreement  That  after  examining  the  al>- 
stract  said  attorneys  were  of  the  opinion  It 
did  not  show  a  good  and  sufficient  title  and 
disapproved  the  same,  giving  a  written  opin- 
ion addressed  to  appellant  indicattng  defects 
in  the  title  to  the  property  as  It  was  shown 
by  the  abstract  which  opinion  concluded  as 
follows:  'For  the  reasons  above  pointed  oat 
we  have  been  unable  to  approve  the  title  of 
the  International  Stock  Yards  Company  to 
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said  property,  as  shown  In  the  abstract.  Re- 
spectfully submitted,  Torney  &  Bniges.' 
That  Mr.  Tamey,  of  the  firm  of  Torney  & 
Surges,  Informed  plaintiff  at  the  time  that, 
althoagli  the  record  title  as  shown  by  the 
abstract  was  defective,  the  proposed  grantors 
bad  a  good  title  to  the  property  by  limitation, 
but  advised  Greer  not  to  accept  a  title  by 
limitation,  and  when  on  October  8,  1904,  a 
deed  to  the  property  was  tendered  Oreer,  be 
rejected  the  same,  and  the  title  as  it  stood,  un- 
der the  advice  of  his  attorneys.  That  on  the 
4th  of  October,  1904,  Messrs. 'Edwards  &  Ed- 
wards, acting  In  behalf  of  the  defendants,  ad- 
dressed a  letter  to  Messrs.  Tumey  &  Burges, 
as  attorneys  for  Greer,  calling  their  attention 
to  certain  sources  of  information  as  to  the 
record  title,  and  also  to  the  fact  that  the  title 
in  defendants  bad  been  made  perfect  by  limi- 
tation, and  also  offering  to  relieve  the  title 
of  two  certain  unreleased  Hens  referred  to 
In  the  letter  of  Turney  &  Burges  to  Greer. 
That  notwithstanding  the  offer  to  release  the 
lieus,  and  the  fact  that  there  was  a  perfect 
title  by  limitation  in  the  proposed  grantors, 
Turney  &  Burges  advised  the  rejection  of 
said  title,  and  the  same  was  rejected  by  Greer 
on  the  3d  day  of  October  as  well  as  the  con- 
veyance tendered,  upon  the  ground  there  was 
DO  good  and  suflScient  record  title  shown  in 
the  proposed  grantors,  and  that  a  good  title 
by  limitation  was  not  sufficient  and  did  not 
meet  the  requirements  of  said  contract,  or 
agreement,  above  set  out  and  executed  by  the 
parties  on  the  7th  day  of  July,  1904,  and  that 
thesaid  Tumey  advised  and  Informed  the  said 
Greer,  however,  at  the  same  time  that,  in  his 
opinion,  said  title  of  the  defendants,  the  In- 
ternational Stock  Yards  Company  and  the 
Caldwells  was  a  good  and  provable  title  by 
limitation,  but  that  he  would  not  advise  him 
to  accept  a  title  by  limitation,  and  that  be 
would  not  approve  any  title  by  limitation. 
That  the  record  title  of  the  defendants  to  the 
said  property  was  defective  and  did  not  con- 
stitute by  itself  a  good  and  sufficient  title  to 
said  property,  but  that  aided  by  limitation 
the  said  title  was  good  and  sufflcfent  and  a 
marlietAble  title,  and  it  was  admitted  by  the 
parties  in  open  court  of  record  that  the  title 
held  by  the  proposed  grantors  of  the  real  es- 
tate described  in  the  contract  was  a  good  title 
by  limitation  at  the  time  the  opinion  of  Tur- 
ney &  Burges  set  out  in  plaintiff's  petition 
was  given,  and  that  William  H.  Burges,  a 
member  of  the  firm  of  Tumey  &  Burges, 
would  testify,  if  present,  that  id  his  opinion 
the  title  was  good  by  limitation  at  the  time 
said  opinion  was  given.  The  court  further 
finds  that  on  the  Ttb  day  of  September,  1904, 
the  time  at  which  possession  was  to  be  yielded 
to  the  said  Greer,  or  the  grantors  pay  liq- 
uidated damages  for  failure  to  do  so,  the 
said  Greer  was  willing  to  take  possession 
thereof,  but  that  he  was  uaable  to  secure 
possession,  and  possession  was  not  tendered 
him  until  October  3,  1904,  at  which  time  be 
refused  title  and  possession,  altbougn  up  to 
96  S.W.— « 


that  time  he  had  been  ready  to  take  posses- 
sion under  the  contract  The  court  further 
finds  that  on  July  17,  1904,  plaintiff  paid  de- 
fendants $1,000  under  the  terms  of  tbis  con- 
tract, and  about  January  25,  1905,  he  demand- 
ed the  return  of  said  sum,  and  same  is  still 
held  by  said  defendants." 

As  evidence  is  found  In  the  record  tend- 
ing to  support  these  conclusions  so  far  as 
they  are  in  fact,  and  only  the  finding  that 
"the  title  of  the  International  Stock  Yards 
Company  and  the  Caldwells  by  limitations 
is  good"  (which  Is  rather  a  conclusion  of  law 
than  of  fact,  and  will  be  considered  and  dis- 
posed of  as  such  in  our  conclusions  of  law), 
Is  gainsaid  by  appellant,  they  will  be  adopted 
as  the  conclusions  of  this  court 

Conclusions  of  Law. 

Upon  the  foregoing  conclusions  of  fact  the 
trial  court  found  conclusions  of  law,  and  upon 
such  findings  entered  the  Judgment  appealed 
from. 

The  second  assignment  of  error  is  that 
"the  court  erred  in  holding  'that  a  title  per- 
fected by  limitation  is  a  good  and  sufficient 
title,  and  falls  within  the  terms  and  lan- 
guage used  in  said  contract  as  much  so  as 
a  good  and  sufficient  record  title;  that  Is, 
the  words  "good  and  sufficient  title"  Included 
a  good  and  sufficient  title  by  limitation  as 
well  as  good  and  sufficient  record  title,  or 
record  title  made  good  and  sufficient  by  lim- 
itation,' for  the  reason  that  such  title  by 
limitation  was  not  the  title  contracted  for 
by  the  plaintiff."  We  take  it  that  the  prin- 
dples  applicable  to  specific  performance  of 
contracts  may  be  looked  to  in  determining 
the  question  presented.  If,  in  view  of  such 
principles,  in  a  suit  brought  by  appellees 
against  appellant  to  compel  him  to  perform 
his  contract  to  purchase  the  land,  be  would 
be  held  to  Its  performance,  were  it  not  tbat 
the  damages  for  such  failure  were  stipulated 
by  the  contract,  then  be  should  not  recover 
In  this  action,  for  the  reason  the  money  sued 
for  is  the  damages  stipulated  for  his  failure 
to  do  what  otherwlse.be  should  do  under  the 
contract  On  the  other  hand,  if,  in  such  a 
case,  it  should  be  held  the  appellees  would 
not  be  entitled  to  a  decree  of  specific  per- 
formance against  him,  then  be  should  re- 
cover the  money  sued  for,  for,  in  that  event 
it  would  be  apparent  tbat  the  damages  it  was 
intended  to  cover  had  not  accrued.  In  an 
action  for  specific  performance,  "if  there 
arises,  either  on  the  face  of  the  pleadings  or 
from  the  examination  made  during  the  prog- 
ress of  the  suit,  a  reasonable  doubt  concern- 
ing the  title  to  be  made  and  given  by  the 
vendor,  the  court  without  deciding  the  ques- 
tion between  the  parties  then  before  it — 
which  decision  might  not  be  binding  upon 
other  persons,  and  therefore  might  not  pre- 
vent the  same  question  from  being  subse- 
quently raised  by  other  claimants  of  the  land 
— regards  the  existence  of  this  doubt  as  a 
sufficient  reason  for  not  compelling  the  pur- 
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chaser  to  carry  out  the  agreement  and  accept 
a  conveyance."  Pomeroy  on  Contracts,  "Spe- 
cific Performance,"  §  198.  This  Is  the  rule 
stated  by  the  eminent  author,  after  an  ezhaus- 
tive  examination  of  the  authorities,  both  Eng- 
lish and  American,  which  are  cited  In  a  note 
following  its  enunciation.  While  a  very  few 
of  the  cases  dted  are  accessible  to  this  court, 
an  examination  of  those  that  are,  and  others 
upon  the  same  question,  are  enough  for  the 
deduction  of  the  rule  stated.  Upon  the  same 
subject  It  Is  said  by  Waterman,  on  Specific 
Performance  (section  412):  "Although  no 
general  rule  can  be  laid  down  as  to  the  kind 
of  doubt  which  will  induce  the  court  to  with- 
hold a  decree  of  specific  performance,  yet  It 
will  do  so,  if  a  third  person  has  an  Interest 
In,  or  a  claim  against,  the  property,  however 
Improbable  it  may  be  that  the  right  will  be 
exercised,  for  the  decree  of  the  court  is  in 
personam,  and  not  in  rem,  and  binds  only 
those  parties  to  the  suit,  and  persons  claim- 
ing under  them.  'Every  purchaser  of  land 
has  a  right  to  demand  a  title  which  shall 
protect  him  from  anxiety,  lest  annoying.  If 
not  successful,  suits,  be  brought  against  him, 
and  probably  take  from  him,  or  his  rep- 
resentatives, land  upon  which  money  was  in- 
vested. He  should  have  a  title  which  should 
enable  him,  not  only  to  hold  bis  land,  but  to 
bold  bis  peace,  and,  if  he  wlsbes  to  sell  It, 
to  be  reasonably  sure  that  no  flaw  or  doubt 
win  come  up .  to  disturb  its  market  value.' 
When  doubts  are  raised  by  extrinsic  cir- 
cumstances, which  neither  the  purchaser  nor 
court  can  satisfactorily  investigate,  for  want 
of  means  to  do  so,  the  court  will  refuse  its 
aid.  But  a  threat,  or  even  the  possibility  of 
a  contest,  will  not  suflSce  to  cast  a  reasonable 
doubt  on  the  title.  The  doubt  must  be  'con- 
siderable and  rational,  such  as  would  and 
ought  to  Induce  a  prudent  man  to  pause  and 
hesitate;  not  based  on  captious,  frivolous, 
and  astute  niceties,  but  such  as  produce  real 
bona  fide  hesitation  in  the  mind  of  the  chan- 
cellor,' *  ♦  •  Specific  performance  will 
not  be  decreed,  unless  the  vendor  can  give  a 
marketable  title,  even  though  a  court  might 
consider  the  title  good.  But  there  must  be 
some  debatable  ground  on  wbich  the  doubt 
can  be  Justified.  A  title  may  be  doubtful 
because  It  depends  on  a  doubtful  question  of 
law  not  settled  by  any  binding  authority,  or 
of  wbich  dlfTerent  courts  may  take  an  oppo- 
site view,  or  where  those  who  may  hereafter 
claim  an  interest  In  the  property  will  not  be 
concluded  by  the  decree.  A  doubtful  title 
cannot  be  made  marketable  by  an  opinion  of 
the  court  on  a  case  stated  between  the  vendor 
and  vendee.  A  title  depending  upon  the  bar 
of  the  statute  of  limitations  may  be  a  mar- 
ketable title  which  a  purchaser  will  be  com- 
pelled to  accept,  if  It  clearly  appears  that  the 
entry  of  the  real  owner  is  barred.  Where  a 
contract  for  the  purchase  of  property  is  sub- 
ject to  the  approval  of  the  title  by  the  pur- 
chaser's solicitor,  if  the  latter  disapproves  the 
title,  the  vendor,  In  the  absence  of  bad  faith 


or  unreasonableness  on  the  part  of  the  pur- 
chaser or  his  solicitor,  cannot  enforce  speci- 
fic performance  of  the  contract"  Again,  It 
is  said  by  Fry,  on  Specific  Performance  (sec- 
tions 579,  680):  "Though  the  court  may  en- 
tertain an  opinion  In  favor  of  the  title,  yet, 
if  it  be  satisfied  that  the  opinion  may  fairly 
and  reasonably  be  questioned  by  other  com- 
petent persons.  It  will  refuse  specific  per- 
formance. •  •  •  The  court  will  never 
compel  a  purchaser  to  take  title  where  the 
point  on  which  it  depends  is  too  doubtful  to 
be  settled  without  litigation,  or  where  the 
purchase  would  expose  him  to  the  hazard  of 
such  proceedings.  The  court  will  not,  to 
use  the  favorite  expression,  compel  him  to 
buy  a  lawsuit"  Upon  this  subject  the  Su- 
preme Court  of  the  United  States,  in  Wesley 
V.  Fells,  177  U.  8.  373,  20  Sup.  Ct  661,  44 
L.  Ed.  810,  after  stating  the  equitable  rule 
that  a  defendant  in  proceedings  for  specific 
performance  shall  not  be  compelled  to  ac- 
cept a  title  in  the  least  degree  doubtful,  says: 
"It  Is  not  necessary  that  he  should  satisfy  the 
court  that  the  title  is  defective  so  that  he 
ought  to  prevail  in  law.  It  Is  enough  if  it 
appear  to  be  subject  to  adverse  claims  wbich 
are  of  such  a  nature  as  may  reasonably  be 
expected  to  expose  tbe  purchaser  to  contro- 
vway  to  maintain  his  title  or  rights  Incident 
to  It  He  ought  not  to  be  subject  against 
his  agreement  or  consent  to  the  necessity  of 
litigation  to  remove  even  that  which  is  even 
a  cloud  upon  bis  tltla  *  •  •  Courts  of 
equity  do  not  force  the  purchasers  to  take 
anything  but  a  good  title,  and  do  not  compel 
them  to  buy  lawsuits."  See,  also,  Hedderly 
V.  Jobnson  (Minn.)  44  N.  W.  527,  18  Am.  St 
Rep.  521.  In  Fahy  v.  Cavanagh  (N.  J.  Ch.) 
44  Atl.  166,  it  is  held,  after  an  exhaustive 
examination  and  consideration  of  the  au- 
thorities, that  "if  the  title  depends  upon  a 
question  of  fact,  which  is  not  a  matter  of 
record,  and  cannot  be  so  made,  then  the  rule 
is  •  •  •  that  the  court  will  not  compel 
an  unwilling  purchaser  to  take  the  title.  'In 
cases  where  the  doubt  In  relation  to  title  Is 
one  of  fact  which  the  court  is  called  on  to 
consider,  the  general  rule  has  been  declared 
to  be  that  the  court  will  never  compel  a  pur- 
chaser to  take  a  title  where  the  point  on 
which  it  depends  Is  too  doubtful  to  be  set- 
tled without  litigation,  or  where  the  purchase 
would  expose  him  to  the  hazard  of  such  pro- 
ceedings.' "  See,  also,  Townshend  v.  Good- 
fellow  (Minp.)  41  N.  W.  1056,  3  U  R.  A.. 
739,  12  Am.  St  Rep.  736. 

But  from  the  principles  stated.  It  does 
not  necessarily  follow  that  a  title  resting  up- 
on the  statute  of  limitations  is  insufficient 
to  support  an  action  for  specific  performance. 
Indeed,  It  has  been  held,  both  in  England 
and  America,  that  a  title  by  adverse  posses- 
sion may  be  so  dearly  proved,^  and  be  so 
free  from  doubt  as  to  be  a  proper  founda- 
tion for  a  decree  of  specific  performance 
against  the  purchaser.  See  Conley  v.  Finn 
(Mass.)  60  M.  B.  461,  68  Am.  St  R^  890. 
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and  antboiities  cited.  We  apprebend  the 
rate  to  be  that,  In  an  action  for  specific 
perfonnance  upon  an  ordinary  contract  for 
the  purchase  of  realty,  where  the  vendor's 
title  by  limitations  Is  so  clearly  established 
as  to  make  It  a  matter  of  law  as  dlstlngulBhed 
from  a  question  of  fact,  the  contract  will  be 
enforced;  bnt  when  the  state  of  the  evi- 
dence Is  sach  as  to  make  the  qnestion  of  title 
one  of  fact  which  must  be  submitted  to 
the  Jury,  as  Is  ordinarily  the  case,  specific  per- 
formance of  the  contract  will  not  be  de- 
creed. Therefore,  while  the  principle  "that  a 
title  perfected  by  limitation  Is  a  good  and 
nifflclent  title,"  stated  In  this  assignment, 
may  be  abstractly  correct,  yet  If  it  does  not 
appear  as  a  matter  of  law  that  appellees  bad 
such  a  title,  but  if  the  state  of  the  evi- 
dence Is  such  as  to  make  the  question  of  title 
depend  upon  facts  to  be  determined  by  a  Jury, 
or  the  court  setting  as  a  jury.  It  would  not 
follow  that  a  good  and  sufficient  title,  such 
as  was  contemplated  by  the  parties  under  the 
contract,  had  been  tendered  the  plaintiff. 
The  court  found  that  appellees  had  no  title 
to  the  property  ezc^t  such  as  depended 
npon  the  statute  of  limitations.  The  only 
evidence  Introduced  to  show  title  by  limita- 
tions was  the  affidavits  of  Allen  Blacker  and 
William  Treyer.  Such  affidavits  would  be  no 
evidence  wtiatevw  in  a  suit  brought  by  Milton 
A.  Jones  (in  whom  the  abstract  furnished 
appellant  by  appellees  shows  an  outstanding 
title  to  the  premises),  or  those  claiming  nn- 
der  Iiim,  against  appellees,  or  appellant,  if 
be  had  taken  the  property,  that  Jones'  title 
had  been  erting^ulsbed  by  limitations,  and  a 
good  and  sufficient  title  had  been  acquired 
thereunder  against  bim,  which  was  In  the 
aniellees  when  they  tendered  appellant  a 
deed  thereto.  In  other  words,  when  appel- 
lant pointed  out  a  defect,  fatal  to  appellees' 
title,  apparent  from  the  abstract  of  title  they 
famished  bim.  It  rested  upon  them  to  show 
that  they  bad  title  as  a  matter  of  law  by 
virtue  of  the  statute  of  limitations,  and,  to 
prove  this,  they  only  furnished  affidavits  to 
appellant  and,  afterwards,  upon  the  trial  of 
this  case,  to  the  court,  which  would  be  no 
evidence  at  all  In  a  suit  brought  against 
than  by  Jones,  or  those  claiming  under  him, 
for  the  land.  It  cannot  therefore  be  said 
tiiat  title  by  adverse  possession  was  so  clearly 
proved  and  so  free  from  doubt  as  to  form 
a  proper  foundation  for  a  decree  of  specific 
performance.  But,  let  it  be  admitted  pro  hac 
vice  that  tmdi  title  was  so  established,  It 
by  no  means  follows  that  appellees  would, 
nnder  the  contract,  have  been  entitled  to 
compel  appellant  to  take  the  land,  had  It 
not  contained  a  stlpnlatlon  of  the  damages 
for  bis  failure  to  do  sa  Under  the  express 
ptoTlslona  of  the  contract,  the  balance  of  the 
purchase  money  was  not  to  be  paid  until 
defendants  delivered  to  plaintiff  "proper  deed 
of  conveyance,  warranty  in  form,  and  when 
Tnmey  &  Surges,  attorneys  for  party  of  sec- 


ond part  (plaintiff)  shall  accept  title  to  said 
premises  heretofore  described  and  shall  ap- 
prove deed  therefor,  provided  said  deed  shall 
be  tendered  and  said  title  approved  on  or  be- 
fore six  months  from  this  date,"  and  contains 
this  further  stipulation:  "It  is  agreed  and 
understood  that,  should  the  parties  of  the 
first  part  fall  to  make  good  and  sufficient 
title  to  said  premises,  as  hereinbefore  stipu- 
lated, within  said  space  of  six  months,  and 
give  full  possession  to  said  party  of  the  sec- 
ond part  of  said  premises,  then,  and  In  that 
event,  all  parties  of  the  first  part  agree  and 
bind  themselves  to  return  said  second  party 
said  sum  of  $1,000  already  paid,  and  release 
him  from  any  and  all  obligations  to  carry  out 
the  other  terms  and  conditions  of  this  agree- 
ment" 

The  undisputed  evidence  shows  that  Messrs. 
Turney  &  Surges  refused  to  accept  title  to 
the  premises.  It  Is  neither  pleaded  nor  con- 
tended that  such  refusal  was  either  arbitrary, 
capricious,  captious,  or  fraudulent  On  the 
contrary,  the  evidence  shows  that  they  were 
governed  by  the  best  Interest  of  their  client 
their  understanding  of  the  law,  and  the  exer- 
cise of  the  soundest  discretion  Intrusted  to 
them  by  all  the  parties  to  the  agreement 
Hear  what  Mr.  Tumey,  who  acted  for  his 
firm  in  the  matter,  says  about  it  Referring 
to  the  letter  of  this  firm  written  on  October 
1.  1904,  to  plaintiff,  he  testified:  "The  firm 
of  Tumey  &  Surges  disapproved  the  title  as 
being  a  bad  title."  On  cross-examination.  In 
answer  to  questions  asked  by  appellees'  coun- 
sel, he  testified:  "You  were  never  able  to 
satisfy,  or  did  not  really  satisfy,  us  about 
these  paragraphs  two  and  three,  In  our  con- 
versation, as  I  remember  It  I  told  you  I 
would  waive  everything  except  the  Jones  deed 
and  the  other  deed.  If  they  were  not  In  the 
title,  we  would  approve  the  title.  •  •  ♦ 
Yon  and  I  discussed  the  gap  In  the  title  on 
many  occasions,  and  I  say  to  you  now  I 
would  have  been  glad  to  approve  the  title 
because  of  the  situation  we  were  in.  I  will 
say  to  you  I  believe  the  title  by  limitation 
Is  established ;  but  my  Instructions  from  him, 
and  my  understanding,  was  they  wanted  a 
merchantable  title  such  as  could  be  conveyed 
without  extraneous  objections  each  time.  I 
don't  believe  In  that  Q.  You  made  up  your 
mind  that  there  was  no  sufficient  title  except 
by  limitation?  A.  I  knew  there  was  no  title 
except  by  limitation.  'I  know  that  now.  Q. 
How  do  you  know?  A.  I  know  it  from  the 
condition  of  the  abstract  I  knew  it  from 
what  you  and  other  people  told  me.  Q.  You 
made  up  your  mind  at  the  time  you  delivered 
your  opinion  you  would  not  approve  the  title 
unless  they  showed  you  a  record  title?  A.  Un- 
less it  was  a  good  record  title,  unless  I  could 
get  a  record  title.  Q.  Unless  you  could  get 
a  record  title  you  did  not  propose  to  approve 
It?  A.  Unqualifiedly  that  was  my  opinion. 
Had  to  be  a  legal  title;  would  not  approve 
a  limitation  title,  unless  it  was  litigated  as 
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against  all  otber  parties  claiming,  and,  when 
yon  told  me  there  had  been  a  suit  tried  in 
court  against  other  parties,  that  did  not  af- 
fect me  one  lota.  Q.  And  you  simply  turned 
down  the  title  because  you  would  not  approve 
a  limitation  title?  A.  I  will  not  approve 
this  limitation  title,  such  as  you  brouglit  and 
such  as  they  furnished,  such  as  Mr.  Greer 
furnished,  or  such  as  anybody  furnished.  I 
understood  from  you  and  men,  that  had  been 
used  to  approving  limitation  titles  here,  did 
not  claim  adversely  your  contention  here — 
Judge  Caldwell,  I  understood  be  claimed  ad- 
versely to  what  you  claim.  Q.  And  Judge 
Caldwell  later  brought  suit  for  these  lots? 
A.  When  I  became  acquainted  with  that  fact, 
it  made  me  more  in  doubt  than  ever  about 
your  limitation  title,  In  which  I  took  no  stock. 
Q.  Did  you  tell  Greer  this  was  a  good  title 
by  limitation?  A.  I  told  Greer  that  It  prob- 
ably was  a  good  title  by  limitation.  Q.  Did 
you  use  the  word  'probable'  In  there — didn't 
tell  blm  it  was  a  good  title  by  limitation? 
A.  I  don't  think  I  did.  I  told  him  that  It 
could  be  shown  to  be  good  by  limitation.  It 
still  would  be  uncertain,  because  there  might 
be  just  as  much  proof  on  the  other  side  In 
regard  to  the  occupancy  of  the  property — 
would  be  unsafe  to  buy  a  limitation  titla" 

The  rule  is  well  settled  that  where  a  con- 
tract for  the  purchase  of  property  is  "subject 
to  the  approval  or  acceptance  of  the  title  by 
the  purchaser's  solicitor,"  if  the  latter  dis- 
approves of  the  title,  or  refuses  to  accept  it, 
the  vendor,  in  the  absence  of  bad  faith  and 
unreasonableness  on  the  part  of  the  purchaser 
or  his  solicitor,  cannot  enforce  specific  per- 
formance of  the  contract  Moling  v.  Mahon 
(Tex.  Civ.  App.)  86  S.  W.  958;  Waterman, 
Spec.  Perf.  550;  Hudson  v.  Buck,  L.  R.  7 
Ch.  D.  683.  As,  under  the  contract,  the  title 
was  to  be  approved  by  Tumey  &  Burges,  and 
the  undisputed  evidence  shows  that  it  was 
disapproved  by  them,  we  can  see  no  escape 
of  the  appellees  from  refunding  to  the  appel- 
lant the  $1,000  advanced  them  under  the 
contract  with  legal  interest  from  January 
25,  1005,  the  date  on  which  appellant 
demanded  of  the  appellees  the  return  of 
the  money.  But,  since  the  appellant  refused 
to  accept  title  and  deed  to  the  property,  we 
can  conceive  of  no  principle  of  law  or  equity 
that  would  permit  him  to  recover  anything 
by  reason  of  appellees'  failure  to  yield  him 
possession  of  the  property  at  the  time  spec- 
ified In  the  contract  Clearly  he  was  not  en- 
titled to  the  possession  after  rejecting  the  ti- 
tle and  refusing  to  accept  a  deed  to  it  or.  If 
he  had  taken  possession  and  afterwards  re- 
jected the  title  and  refused  to  go  on  with  the 
contract,  the  appellees  would  be  entitled  to 
recover  of  him  the  rental  value  during  the 
period  of  such  possession. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  Judgment  will  here  be  rendered 
in  favor  of  appellant  against  all  the  ap- 


pellees,  except  Julia   Caldwell,   for  $1,000, 
with  interest  at  the  rate  of  6  per  cent  per 
annum  from  January  25,  1905. 
Bttversed  and  rendered  for  appellant 


HOUSTON  ICE  &  BREWING  CO.  T. 
NICOLINI.* 

(Coort  of  Civil  Appeals  of  Texas.    June  6,  1906L 
On  Rehearing,  June  29,  1906.) 

1.  APPBAI/— INSTBUCTIONS— PbEJTJDICE. 

Where,  in  an  action  for  commissions  under 
a  contract  of  employment,  the  conrt  held  tVat 
the  contract  standing  alone  wonid  entitle  plain- 
tiff to  the  excess  of  commissions  over  an  indebt- 
edness owed  to  defendant's  predecessor  if  any 
there  was,  and  it  was  conceded  that  the  jury 
correctly  construed  the  contract,  defendant  was 
not  prejudiced  by  an  instruction  that,  though 
the  contract  standing,  alone  would  entitle  plain- 
tiff to  the  excess  of  commissions.  It  was  the 
province  of  the  jnry  under  the  evidence  con- 
cerning the  execution  of  the  contract  and  the 
acts  of  the  parties  therean'ler  to  determine 
whether  it  was  the  intention  of  the  part'eR  tliat 
any  commissions  should  be  paid  to  plii'ntiff  be- 
yond what  was  sufficient  to  pay  the  debt  plain* 
tiff  owed  to  defendant's  predecessor. 

2.  MAn-EB  AND  Servant — Contkact  o»  Bu- 
PLOTUENT — Actions — Instbuctions. 

Where,  in  an  action  on  a  contract  of  em- 
ployment, the  court  charged  that  it  was  the 
true  intention  of  the  parries,  as  discloei  by 
the  written  instrument  and  the  evidence  as 
to  the  facts  leading  up  to  and  attending  its 
execution  and  the  conduct  of  the  pirties  re- 
specting it,  that  should  frovem  and  not  the 
legal  construction  of  the  contract  as  announced 
by  the_  court,  l>oth  as  to  the  original  contr  ict 
and  with  respect  to  any  renewal,  continunnce, 
or  adoption  thereof,  an  instrnct'on  that  if  ;t 
was  the  intention  of  the  parties  at  the  time  the 
contract  was  made  that  commissions  should 
not  be  paid  after  certain  notes  were  satisfivd 
the  jury  should  return  a  verdict  for  defendant 
was  not  objectionable  as  making  the  construc- 
tion of  the  written  contract  of  controlling  effect 

3.  Same — Misleading  Instbuctions. 

Such  instruction  was  not. erroneous  as  mis- 
leading and  confusing. 

4.  Same— Contract   op   Emplotment^-Hold- 
INO  Over— Pbesumptioh. 

\Vhere  one  who  has  been  employed  under  a 
written  contract  continues  in  the  pame  service 
after  such  contract  has  expired  by  lapse  of 
time,  such  continuance  of  service,  in  the  absence 
of  evidence  to  the  contrary,  is  presumed  to  be 
on  the  same  terms  as  those  expressed  in  the 
written  contract 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  S{  11,  8(i.] 

5.  Same— Instructions. 

Where  plaintiff  was  continued  by  a  cor- 
poration in  bis  employment  after  the  expira* 
tion  of  the  time  covered  by  his  written  em- 
ployment contract,  and  was  also  continued  by 
the  directors  of  the  corporation  aftpr  its  dis- 
solution until  its  assets  were  trmsferred  to  d?- 
fendant  corporat'on,  an  instruction  that  it  was 
for  the  Jury  to  determine  whether  plaintiff  was 
entitled  to  commissions  provided  for  in  the  con- 
tract against  the  original  corporation  between 
the  date  of  the  termination  of  the  written  con- 
tract and  the  time  the  corporation  was  dissolved 
was  not  error. 
&  Same. 

Where,  after  termination  of  a  written 
contract  of  employment,  plaintiff  was  contlaicd 
in  the  same  position  without  any  change,  ex- 

•Writ  ol  error  denied  by  Supreme  Court  Oct.  11, 190?. 
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eept  that  his  s^alary  was  raised,  until  the  cor- 
poration by  which  he  was  employed  was  dis- 
soItmI,  a  req  nested  charge  that  he  was  not  en- 
titled to  recover  commissions  after  the  termina- 
tion of  the  original  contract,  unless  a  new  "ex- 
prcwi"  coit-not  was  made  for  his  services,  was 
properly  refused. 

7.  Bnxs  AND  Notes  —  Attobwby'b  Fem  — 

"Sfcrr  Bboooht." 

Where,  in  an  action  for  commissions  on  an 
employment  contract,  plaintiff,  in  his  pleadings, 
did  not  allow  defendant  any  credit  for  certain 
notes  which  provided  for  attorney's  fees  in 
eise  suit  was  bronght  thereon,  and  defen  'ant,  in 
order  to  obtain  credit  for  the  notes,  wii  forced 
to  decUre  on  the  notes  in  its  crofis-b'll,  which 
was  filed  after  the  maturity  of  the  notes,  and 
cldirapd  an  alln>vance  for  tho  amount  therpof 
and  attorney'""  fee',  SMCh  cro«'-bil1  c^istituted 
a  "suit  brought  on  the  notes,"  entitling  defend- 
ant to  attorney's  fees. 

[Ed.  Note. — For  cases  in  point,  see  voU  7, 
Oent.  Dig.   Bills  and  Notes,   §  272.] 

&  TBTAi—lKBrBucnoNS— Refusal. 

Where  the  court  charged  that  the  burden 
was  on  plaintiff  to  prove  every  allegation  essential 
to  his  recovery,  it  was  not  error  for  the  court  to 
refuse  an  instruction  that  the  burden  of  proof 
Kas  on  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol,  46, 
Cent  Dig.  Trial,  H  651-«53.] 

0.  Evidence— DoomacRTS. 

Where,  in  an  action  for  commissions  under 
an  employment  contract,  there  was  sufficient 
testimony  to  raise  an  issue  as  to  whether  a 
statement  concerning  plaintiff's  claim  had  been 
mailed  to  the  employing  corporation,  which  bad 
been  dissolved,  or  had  been  presented  to  its 
managing  officers  as  trustees  in  dissolution  pro- 
ceedings, the  statement  was  properly  admitted 
in  evidence. 

10.  Corporations  —  Dissolution— Tbamsfeb 
or  Assets— New  Cobpobations— Liabilitt 
FOB  Dehts— Pleading. 

Plaintiff  was  employed  by  a  corporation 
which  was  dissolved  by  a  Judicial  decree,  after 
which  its  directors  conveyed  most  of  its  assets 
to  defendant  for  a  cash  consideration,  and  de- 
fendant's assumption  of  certain  debts  of  the  dis- 
solved corporation  or  its  trustees,  specified  in 
a  certain  list  attached  to  the  deed,  which  list 
did  not  include  any  indebteness  to  plaintiff. 
Plaintiff,  in  a  suit  against  the  new  corporation, 
did  not  allege  what  assets,  if  any,  of  the  old 
corporation  nad  been  transferred  to  the  new, 
nor  that  the  new  corporation  had  received  as- 
sets of  any  value  from  the  old  corporation. 
Held,  that  in  the  absence  of  such  allegations, 
there  was  nothing  on  which  an  issue  charging 
defendant  with  the  old  corporation's  indebted- 
ness to  plaintiff  could  rest. 

11.  Same. 

Where  a  new  corporation  purchased  from 
the  trustees  of  a  dissolved  corporation  a  portion 
of  its  assets,  the  new  corporation  took  the  same 
free  from  sny  liens  or  incumbrances  and  without 
liability  to  pay  an  indebtedness  of  the  old  cor- 
poration for  employe's  services,  in  the  absence 
of  fraud  in  the  sale,  as  provided  by  Rev.  St. 
1885,  arts.  682.  683. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12; 
Cent  Dig.  Corporations,  |  2313.] 

12l  Same— LiABiLirr  of  Tbubtbbs. 

Where,  on  a  decree  dissolving  a  corpora- 
tion, its  directors  took  charge  of  its  assets  for 
the  purpose  of  liquidation  and  sale  of  the  same 
to  a  new  corporation,  an  employe's  vigbt  to  en- 
force a  claim  for  services  rendered  the  old  cor- 
poration was  against  sncb  trustees. 


On  Rehearing. 
IS.  Appeal — Questions  Reviewable. 

Where  there  was  no  controversy  between 
appellant  and  the  trustees  of  a  dissolved  cor- 
poration, who  were  original  parties  to  the  suit 
and  no  appeal  bond  was  filed  by  appellee,  nor 
such  trustees,  a  cross-assignment  that  the  court 
erred  in  sustaining  the  plea  of  privilege  of  such 
trustees  could  not  be  reviewed. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  S  3580.] 

14.  SAMI^— Assignment  of  Ebrob^Waiveb. 

Where  appellee  preceded  a  cross-assignment 
of  error  by  a  request  that  the  court  consider 
the  same  in  case,  for  any  reason,  it  should  re- 
mand the  case  for  a  new  trial,  such  statement 
constituted  a  waiver  of  the  assignment  in  case 
the  cause  was  not  remanded. 

Appeal  from  District  Court,  Galreston 
County;    R.  O.  Street,  Judge. 

Action  by  C.  NIcolini  against  the  Houston 
Ice  &  Brewing  Company  and  others.  From  a 
Judgment  for  plaintiff,  defendant  company  ap- 
peals, and  plaintiff  filed  cross-errors.  Judg- 
ment modified  and  affirmed. 

Terry,  Covin  &  Mills  and  Baker,  Botts, 
Parker  &  Garwood,  for  appellant  W.  C. 
Oliver  and  Jas.  B.  &  Chas.  J.  Stubbs,  for 
appellee. 

NEILL,  J.  On  December  9,  1903,  the  ap- 
pellee, C.  NicolinI,  sued  appellant,  the  Hous- 
ton' Ice  &  Brewing  Company,  a  domestic  cor- 
poration, and  Hugh  Hamilton,  Joseph  F. 
Meyer,  R.  L.  Autry,  and  F.  Kelb,  as  trustees 
of  a  dissolved  corporation  known  as  the 
Houston  Ice  &  Brewing  Company  to  recover 
the  sum  of  $17,192.82,  alleged  due  blm  for 
commissions  and  on  his  salary.  He  alleged 
substantially,  as  his  cause  of  action:  That, 
on  December  1,  1896,  the  Houston  Ice  & 
Brewing  Company,  a  corporation,  whose  char- 
ter was  annulled  by  a  Judicial  decree  on 
December  14,  1901,  by  a  contract  in  writing, 
employed  him  as  its  agent  in  Galveston  coun- 
ty, Tex.,  for  a  term  of  three  years,  com- 
mencing December  10,  1896,  at  a  salary  of 
$150  per  month,  and  a  commission  of  60 
cents  per  barrel  upon  each  barrel  of  beer 
thereafter  sold  by  plaintiff  as  agent  of 
said  company,  plaintiff  engaging  by  said 
contract  to  serve  said  company  during  the 
term  thereof,  obligating  himself  to  sell  for  it 
in  Galveston  county  not  less  than  0,000  bar- 
rels of  beer  per  annum  during  the  period  of 
existence  of  the  contract  In  accordance  with 
the  terms  and  conditions  specified  therein. 
That  plaintiff  rendered  the  services  as  re- 
quired by  said  contract,  and  the  renewals 
thereof,  afterwards  pleaded.  That  the  writ- 
ten contract,  according  to  its  terms,  expired 
on  December  9, 1899,  and  no  new  written  con- 
tract was  executed  by  plaintiff  and  said  cor- 
poration, but  plaintiff  by  agreement  continued  . 
to  act  as  agent  of  said  company  upon  the 
same  terms  and  conditions  expressed  in  tlie 
former  contract,  except  that  his  salary  had 
been  raised  during  the  existence  of  said 
contract  from  $160  to  $225,  and  was  there- 
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after  raised  to  $276  per  month  without 
any  change  of  the  other  conditions  of 
his  employment  or  the  other  compensation 
thereunder,  it  being  agreed  between  the  com- 
pany and  plaintiff;  that  when  the  commis- 
sions referred  to  In  the  written  contract 
should  amount  to  enough  to  extinguish  plain- 
tiff's debt  ($14,100)  to  the  company,  as  ex- 
pressed therein,  the  further  commissions  to  be 
earned  by  plaintiff  should  be  due  and  payable 
to  him  directly.  That  said  written  contract 
was  continued  In  force  without  further  writ- 
ing by  the  continued  employment  of  plaintiff 
by  said  company  and  Its  successors,  as  set 
forth  In  plalntlfTs  petition,  there  being  no 
stipulation  changing  the  terms  of  the  same 
except  as  stated.  That  the  Houston  Ice  & 
Brewing  Company,  referred  to  as  the  former 
company  of  that  name,  on  December  14,  1901, 
ceased  to  exist,  its  charter  having  been  for- 
feited by  the  district  court  of  Travis  county, 
Tex.,  In  a  salt  brought  by  the  state  of  Texas 
for  that  purpose;  that  from  and  after  the 
decree  of  forfeiture,  up  to  January  1,  1902, 
the  defendants  Autry,  Hamilton,  Meyer,  and 
Kalb,  and  others,  directors  of  said  former 
company  at  the  time  it  lost  its  charter,  acted 
under  the  statute  as  trustees,  holding  all 
of  the  property  and  assets  in  trust  for  the 
benefit  of  the  creditors  and  stockholders  of 
the  old  company,  and  said  assets  were  char- 
ged with  the  liabilities  of  said  company, 
both  in  the  hands  of  said  trustees  and  there- 
after, when  the  same  had  been  transferred 
and  delivered  by  said  trustees  to  the  present 
Houston  Ice  &  Brewing  Company,  defendant 
><erein,  and  said  trustees  and  the  defendant 
oompany  adopted  the  contracts  and  agree- 
ments of  the  old  company  with  respect  to 
employment  and  compensation  of  this  plain- 
tiff by  retaining  him  in  their  service  under 
and  in  accordance  with  the  terms  of  said 
former  employment,  and  also  agreeing  with 
him  that  his  employment  should  continue  in 
force;  and  that  said  trustees  and  defendant 
company  not  only  accepted,  recognizing  and 
renewed  plaintiffs  employment,  but  received 
the  benefit  therefrom,  without  denial  or  re- 
pudiation of  pre-existing  terms  of  compensa- 
tion. That  all  of  said  agreements  not  ex- 
pressed In  the  written  contract,  were  agreed 
upon  by  and  Iwtween  the  parties  to  said  con- 
tract after  Its  execution,  and  subsequently, 
by  and  with  the  other  defendants.  It  being 
agreed  and  understood  that  such  changes 
and  modifications  In  salary,  and  otherwise 
as  stated,  should  have  the  same  force  and 
effect  as  If  written  and  a  part  of  the  orignal 
instrument,  or  of  any  renewal  or  extension 
thereof,  whether  verbal  or  In  writing.  That 
when  said  former  company  ceased  to  exist 
as  hereinbefore  shown,  Its  trustees  and  the 
present  company  renewed,  recognized,  and 
continued  Its  engagements  and  liabilities  in 
force,  including  those  herein  sued  on.  That 
the  number  of  barrels  of  beer  sold  by  plaintiff 
ander  the  said  contract  and  renewals  thereof 


Is  set  forth  in  the  accompanying  written  ac- 
count attached  to  the  petition  which  Is  as 
follows : 

"Statement  of  C.  Nloolinl  of  Galveston,  Texas, 
with  the  Houston  Ice  &  Brewing  Company 
and  the  Trustees  of  Houston,  Texas. 

"Aa   stipulated    in    contract,    the 

Houston  Ice  &  Brewing  Company 

owes  me  as  follows: 

Dec  10^  1896>  to  Dec.  9,  1897,  beer 
sold  in  one  year,  11,302  bbls.,  at 
50  cents $  6,651  00 

Dec.  10, 1807,  to  Dec.  9, 1898,  11,271 
bbls.,  at  50  cents 5,635  50 

Dec  10, 1808,  to  Dec  9, 1899,  11,128 
bbls.,  at  50  cents 5,664  00 

Dec.  id,  1809,  to  Dec  9, 190O.  10,586 
bbls.,  at  50  cents 5,293  00 

Dec.  l6, 190O,  to  Dec  0, 1901,  12,721 
bbls.,  at  50  cents 6^60  80 

Dec  10, 1901,  to  Dec  9, 1902,  12,721 
bbls.,  at  50  cents  (figuring  on  the 
same  amount  of  sales  as  the  pre- 
vious year) 6,860  50 

July  1,  1898,  balance  due  to  Messrs. 
Adoue  &  Lobit  bank,  which  should 
have  been  paid  by  Mr.  H.  Hamil- 
ton, for  debt  as  promised 750  OO 

Dec  10,  1902,  due  me  for  8  months 
wages,  from  April  9,  1002,  to  Dec 
9,  1002,  at  $275.00  per  month 2,200  00 

Total  amount  due  me $37,814  60 

Amount  due  by  O.  NIcolini  to  the 
Houston  Ice  &  Brewing  Company : 
Dec  1,  1896,  3  notes  for  $4,700.00 

each,  payable  1,  2  and  8  years  re- 
spectively    ; $14,100  00 

July  19,  1906,  paid  to  Adoue  &  Lobit, 

for  my  account 500  00 

Nov.  30,  1900.  received  on  account. .  1,300  00 
June  12,  1901,  received  on  account  806  OO 
July  18,  1901,  received  on  account 

'  to  settle  Loan  Co 1,366  00 

April  9,  1902,  due  to  them  on  open 

account  1,860  70 

Dec  9,  1902,  salary  paid  to  D.  Ros- 

sie.  from  April  9,  1902,  to  Dec  9, 

1902,  8  months  at  $150.00 1,200  00 

$20,621  70 
Difference  in  my  favor $17,192  80 

— ^with  the  exception  of  those  from  December 
10,  1901,  until  December  9,  1902,  during  the 
greater  part  of  which  period  plaintiff  was 
absent  from  said  county  with  leave  of  said 
company's  successors,  defendants  herein,  and 
plaintiff  has  no  positive  knowledge  of  the 
number  of  barrels  sold  during  that  time  by 
his  subagent,  and  defendants  fall  and  refuse 
to  advise  him  of  the  number,  and  he,  there- 
fore, estimates  it  upon  the  basis  of  sales  made 
during  the  preceding  year,  as  shown  In  the 
exhibit,  and  he  alleges  the  sales  of  beer  made 
by  him  and  his  subagent  for  defendants  dur- 
ing the  year  ending  December  9,  1902,  to 
have  been  not  less  than  12,721  barrels.  That 
the  amount  due  plaintiff  for  commissions  up- 
on all  such  sales  for  six  years  Is  $34,864.50, 
which  sum  was  a  fair  and  reasonable  com- 
pensation for  plaintiff's  services  rendered  de- 
fendant and  its  predecessors  in  addition  to 
the  salary  paid  and  agreed  to  be  paid  plain- 
tiff by  them  during  the  six  years  ending  De- 
cember, 9,  1902,  and  which  reasonable  value 
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it  plaintiff's  services  defendants  promised  and 
undertook  to  pay  pialntlfl,  and  have  wholly 
failed  and  refused  so  to  do  except  as  shown 
by  said  account,  which  shows  there  is  still 
a  balance  due  plaintiff  of  $17,192.80,  with 
legal  Interest  from  the  last  day  of  the  re- 
Epectlve  year  In  whlcn  said  commissions  were 
earned;  for  which  plaintiff  prayed  judgment. 

A  plea  of  privilege  was  interposed  by  the 
Individual  defendants,  which  was  sustained. 
The  defendant  Houston  Ice  &  Brewing  Com- 
pany answered,  denying  owing  the  plaintiff 
anything,  but  claimed  an  indebtedness  against 
blm,  and,  with  its  answer  filed  a  cross-bill 
asking  Judgment  against  plaintiff  for  $15,328.- 
30  on  account  of  certain  open  accounts  and 
notes  held  by  it  The  case  was  tried  before 
a  jury  and  the  trial  resulted  in  the  following 
verdict: 

^'Galveston,  Texas,  July  12,  1903. 

"We,  the  jury,  find  for  the  plaintiff  on 
his  claim  for  commissions  against  the  de- 
fendant In  the  sum  of  $5,234.50,  with  interest 
at  6  per  cent,  per  annum  from  January  1, 
1903  (commission  on  10,469  barrels  of  beer 
at  50  cents  per  barrel),  and  for  salary  in  the 
snm  of  $1,000.00,  being  the  difference  between 
Mr.  Rossi's  salary  and  his,  with  6  per  cent, 
interest  from  January  1,  1903,  to  date.  We 
also  find  In  favor  of  the  plaintiff  against  the 
former  Houston  Ice  &  Brewing  Ca,  on  his 
claim  for  commissions  in  the  sum  of  $5,203.25, 
and  $0,305.30.  for  the  years  ending  December 
10,  1900,  and  1901,  with  Interest  at  6  per 
cent  per  annum  from  1st  of  January,  1901, 
and  January  1,  1902,  to  July  12,  1905.  These 
being  commissions  on  barrel  and  bottle  beer 
for  above  years  in  full. 

"W.  F.  Breath.  Foreman. 

"We  also  find  for  the  defendant  against 
the  plaintiff  on  Its  cross-bill  in  the  sum  of 
$1,S2R.11,  being  the  amount  of  13  notes  for 
$100.00  each,  with  Interest  and  attorney's 
fees  to  date  Included  herein.  Also  note  for 
$806.00,  with  interest  and  attorney's  fees  to 
date,  amountlnir  to  $1,0GS..33,  also  note  for 
$I..SA5.00.  transferred  by  the  Texas  lioan  A 
Investment  Co.,  with  Interest  to  date  amount- 
ing to  $1,085.10.  Also  two  notes  for  $1,000.00 
enoh,  dated  April  8,  1902,  with  Interest  and 
attorney's  fees  to  date  amounting  to  $2,- 
773.93  and  this  amount  Is  an  offset  against 
the  amonnt  found  In  favor  of  the  plaintiff 
ainilnst  the  defendant  Defendant  has  a 
niortcace  lien  for  $1,068.33,  above  due  on  note 
for  $806.00  being  the  Interest  and  attorney's 
fees  to  date  on  the  personal  property  de- 
scribed in  his  cross-bill.  Also  for  the  sum  of 
$1,6K$.10,  on  the  real  property  described  In 
the  cross-bill. 

"W.  F.  Breath,  Foreman." 

The  plaintiff  moved  the  court  to  enter 
judgment  npon  the  verdict  in  his  favor 
against  defendant  for  the  amounts  found  to 
be  due  him  Iwth  by  the  defendant  Houston 
Ice  &  Brewing  Company  and  the  old  com- 
pany of   the  same  name,  after  deducting 


therefrom  the  amounts  found  to  be  due  and 
owing  from  plaintiff  to  defendant  and  the 
former  company,  with  Interest  thereon,  but 
not  attorney's  fees.  He  then  prayed,  "If  the 
foregoing  motion  should  be  overruled  upon 
the  ground  that  the  verdict  does  not  author- 
ize such  a  judgment  that  It  be  entered  not- 
withstanding the  verdict  as  all  the  facts  are 
before  the  court  and  the  new  company,  un- 
der the  pleadings  and  evidence  and  the  law 
applicable  thereto.  Is  Itable  for  the  indebted- 
ness of  the  old  company  to  plaintiff  subject 
to  the  offsets  above  pientioned.  These  mo- 
tions were  denied,  and,  upon  this  verdict  the 
court  entered  judgment  in  favor  of  the  plain- 
tiff, 0.  NIcolIni,  against  defendant  the  Hous- 
ton Ice  &  Brewing  Company,  for  the  sum 
of  $4,661.92,  with  6  per  cent  Interest  from 
its  date;  after  which,  the  judgment  entered 
proceeds  as  follows:  "And  It  appearing  to 
the  court  from  the  findings  of  the  jury  that 
all  the  claims  asserted  by  the  defendant  in 
the  cross-bin  against  the  plaintiff,  except 
the  two  notes  dated  April  8, 1902  (which  with 
interest  have  been  allowed  above  as  a  coun- 
ter claim — not  including,  however,  the  attor- 
ney's fees)  were  acquired  from  the  Houston 
Ice  &  Brewing  Company,  or  the  trustees 
thereof  after  maturity;  and  It  further  ap- 
pearing from  said  findings  that  said  former 
company  Is  Indebted  to  plaintiff  In  a  larger 
amount  than  so  found  In  favor  of  the  defend- 
ant it  Is  adjudged  and  decreed  that  sa!d 
claims,  except  as  above  allowed,  be  disallow- 
ed as  counterclaims,  against  the  verdict  found 
In  favor  of  the  plaintiff."  From  this  judg- 
ment the  Houston  Ice  &  Brewing  Company 
has  appealed,  and  upon  the  appeal  the 
plaintiff  has  filed  cross-assignments  of  er- 
ror. 

Conclusions  of  Fact 

It  Is  undisputed  that  on  December  1,  1896, 
the  contract  described  In  plaintiff's  petition 
was  entered  Into  between  him  and  the  for- 
mer Houston  Ice  &  Brewing  Company;  that 
said  company  was  dissolved  on  December 
14,  1901,  by  a  decree  of  the  district  court 
of  Travis  county,  Tex;  that,  npon  the  dis- 
solution of  said  corporation.  Its  directors  took 
charge  of  Its  property  and  continued  Its  busi- 
ness until  January  1,  1002,  when  they  trans- 
ferred and  delivered  the  assets  of  such  de- 
funct corporation  to  defendant,  another  cor- 
poration organized  under  the  laws  of  the 
state  of  Texas,  of  the  same  name.  In  the 
contract  the  Houston  Ice  &  Brewing  Com- 
pany Is  called  "party  of  the  first  part"  and 
C.  NIcolIni,  "party  of  the  second  part"  The 
contract,  after  reciting  that  "the  party  of 
the  first  part  desires  to  secure  the  services  of 
the  party  of  the  second  part  to  act  as  Its 
agent  In  Galveston  county,  Texas;  and 
•  •  •  the  said  party  Is  desirous  of  enter- 
ing the  employment  of  the  said  first  party 
In  the  capacity  of  agent  for  the  first  party 
in  Galveston  county,  Texas,"  recites  "that  tlie 
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said  second  party  Is  Indebted  to  said  first 
party  In  the  sum  of  fourteen  thousand  one 
hundred  dollars  ($14,100.00),  as  evidenced  by 
three  certain  promissory  notes  of  even  date 
herewith,  for  the  sum  of  four  thousand  sev- 
en hundred  dollars  ($4,700.00),  each,  bearing  6 
per  cent  interest  from  date  and  providing 
for  10  per  cent  attorney's  fees  If  said  notes 
are  placed  In  the  hands  of  an  attorney  for 
collection  after  maturity,"  then,  among  oth- 
ers, contains  the  following  stipulations:  "The 
first  party  agrees  to  employ  the  second  party, 
and  the  second  party  agrees  to  act  as  agent 
for  t£e  first  party  In  Galveston  county, 
Texas,  for  a  term  of  three  years,  beginning 
with  the  10th  day  of  December,  1896,  at  a 
salary  of  one  hundred  and  fifty  dollars 
($150.00)  per  month,  payable  on  the  last  day 
of  each  month.  And  the  second  party  agrees 
to  represent  no  other  Interest  which  will  In 
any  wise  confiict  with  or  come  in  competition 
with  the  Interest  of  the  first  party,  during  the 
term  of  this  contract  The  first  party  under- 
takes and  agrees  to  pay,  In  addition  to  the 
salary  herein  covenanted  to  be  paid,  by  the 
first  party  to  the  second  party,  a  commis- 
sion at  the  rate  of  fifty  cents  (50c)  per  bar- 
rel on  the  number  of  barrels  of  beer  sold; 
and  that  said  commission  shall  be  applied 
as  a  credit  to  the  principal  and  Interest  of  the 
second  party's  note  payable  to  and  held  by 
the  first  party  hereinbefore  referred  to." 

The  evidence  Is  reasonably  sufficient  to 
show  that  when  said  written  contract,  accord- 
ing to  Its  terms,  expired  on  December  9, 
1809,  plaintiff,  by  agreement' with  said  com- 
pany, continued  to  act  as  Its  agent  in  Gal- 
veston county  upon  the  same  terms  and  con- 
ditions as  expressed  in  said  contract,  save 
and  except  that  before  it  expired  by  Its 
terms  his  salary  was  Increased  from  $150 
to  $2.50  per  month,  and  afterwards,  was 
raised  to  $275  per  month  without  any  change 
In  the  other  conditions  of  his  employment  or 
the  other  compensation  thereunder.  It  being 
understood  and  agreed,  between  said  company 
and  plaintiff,  that  when  the  commissions  re- 
ferred to  In  said  written  contract  should 
amount  to  sufficient  to  extinguish  his  said 
Indebtedness  to  said  company  as  expressed 
therein  the  further  commissions  to  be  earned 
should  be  due  and  payable  to  him  directly; 
and  that  said  contract  as  renewed,  was  con- 
tinued In  force  by  and  between  the  parties 
tliereto  for  the  term  of  three  years,  with  all 
the  provisions  In  full  force  and  effect  ex- 
cept as  modified  by  the  increase  In  plain- 
tiff's salary  as  stated;  that  when  the  charter 
of  the  company  was  forfeited,  on  or  about 
December  14,  1901,  the  directors  thereof,  who 
held  the  property  and  carried  on  the  business 
of  said  defunct  company  as  trustees  of  Its 
creditors  and  stockholders,  adopted  said  con- 
tract as  renewed  between  said  company  and 
plaintiff  and  continued  him  in  the  service 
thereunder  from  the  time  of  Its  dissolution 
until  January  1, 1902,  when  they  transferred 


the  assets  and  business  of  said  company  to 
appellant  the  Houston  Ice  &  Brewing  Com- 
pany, which  company  adopted  said  contract 
and  agreement  of  the  old  company  and  tt» 
trustees  with  respect  to  the  employment  and 
compensation  of  plaintiff  and  agreed  that  his 
employment  should  continue  In  force  accord- 
ing to  the  terms  of  the  contract  of  his  for- 
mer employment  as  modified  by  the  increase 
In  bis  salary. 

Under  the  written  contract  with  the  prior 
company  and  the  renewal  of  It  with  the  modi- 
fications stated,  the  plaintiff  faithfully  per- 
formed all  the  duties  and  services  thereby 
required  of  him,  and  earned  commissions 
thereby  on  the  barrels  of  beer  sold,  which, 
together  with  $2,200  for  eight  month's  salary, 
amounts  to  the  sum  of  $37,814.50,  as  is  stated 
In  this  account  referred  to  In  our  statement 
of  the  case.  When  the  Indebtedness  of  plain- 
tiff to  the  prior  company  and  defendant  is 
subtracted  from  the  sum  of  said  earnings,  a 
balance  is  left  in  plaintlfCs  favor,  as  shown 
by  said  account  of  $17,129.80.  Of  this  sum 
$G,234.50,  and  Interest  on  said  suna  from 
January  1,  1903,  Is  owing  by  appellant  sub- 
ject to  an  offset  of  $2,773.93,  found  in  its 
favor  by  the  Jury  to  be  due  on  the  two  notes 
of  $1,000  each,  Including  interest  and  at- 
torney's fees,  leaving  a  balance  due  plaintiff 
of  $4,407.17.  Some  of  the  evidence  upon 
which  these  conclusions  are  based  will  be  no- 
ticed in  considering  appellant's  assignments 
of  error,  and  other  conclusions  of  fact  will  be 
stated  pertinent  to  appellee's  cross-assign- 
ments, when  we  come  to  consider  them. 

Ctonclnslons  of  Law. 

The  first  assignment  of  error  complains  of 
that  part  of  the  court's  charge  which  is  as 
follows:  "You  are  instructed  that  the  legal 
construction  of  the  written  agreement  of  the 
10th  of  December,  1896,  between  the  plaintiff 
and  the  old  company  standing  alone  entitled 
the  plaintiff  to  the  payment  of  any  excess 
of  commissions  over  what  was  sufficient  to 
satisfy  and  discharge  plaintiff's  indebtedness 
to  the  old  company,  whether  accruing  during 
the  term  of  three  years,  or  any  renewal, 
continuance  or  adoption  of  said  contract  by 
the  old  company,  by  the  trustees,  or  by  the 
present  company.  But  it  is  your  province  to 
determine  the  true  construction  of  the  written 
contract  in  that  respect  between  the  plain- 
tiff and  the  several  parties  named,  in  the 
light  of  all  the  evidence  tending  to  show  the 
facts  and  circumstances  leading  up  to  and 
attending  its  execution,  as  well  as  the  conduct 
of  the  parties  with  respect  to  It  It  Is  the 
true  intention  of  the  parties  as  it  may  t>e 
thus  disclosed,  If  at  all,  which  is  to  govern, 
and  not  the  legal  construction  announced  by 
the  court  which  must  control  such  real  inten- 
tion. And  so,  too,  with  respect  to  any  renew- 
al, continuance,  or  adoption  thereof,  if  any. 
In  determining  the  question  of  the  true  in- 
tent It  Is  your  duty  to  apply  to  its  solution 
your  own  lutelltgeuce  and  common  experience 
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of  mankind.  And  If  yon  shall  believe,  from 
all  the  evidence,  tbat  it  was  not  the  inten- 
tion of  tbe  parties  that  any  commission 
should  be  payable  beyond  what  should 
b«  sufficient  to  pay  the  debt  of  plain- 
tiff recited  in  the  agreement,  then  your  ver- 
dict shall  be  against  the  plaintiff  on  his 
claim  therefor,  and  in  favor  of  the  defendant 
on  its  cross-bill  as  hereinafter  directed.  But, 
If  you  believe  from  all  the  evidence,  that  it 
was  tbe  Intention  commissions  should  con- 
tinue to  be  payable  after  the  debt  was  dischar- 
ged, then  you  will  determine,  from  the  evi- 
dence, whether  this  written  agreement  was 
adopted  by  the  new  company,  the  defendant, 
on  or  after  the  2d  day  of  January,  1902.  And 
If  you  should  not  believe,  from  all  the  evi- 
dence, that  It  was  so  adopted,  then  your  ver- 
dict should  be  against  the  plaintiff  on  his 
claim  against  the  defendant,  and  In  favor 
of  tbe  defendant  on  its  cross-bill.  But  should 
you  believe  It  was  adopted  by  the  present 
company,  then  you  will  fully  determine,  from 
the  evidence,  whether,  as  claimed  by  the  de- 
fendant, it  was  superseded,  abrogated,  or 
abandoned  by  mutual  consent  or  acts  of  the 
parties  on  or  about  the  8th  day  of  April,  1902; 
it  so,  commissions  would  be  recoverable  only 
on  sales  between  2d  of  January  and  8tb  of 
April,  1902,  and  nothing  on  account  of  salary, 
as  it  Is  undisputed  that  salary  was  paid  in 
full  to  that  date." 

Appellant's  first  proposition  under  this  as- 
signment is  tbat  "the  construction  of  the  con- 
tract of  December  10,  189C,  was  a  matter  for 
tbecourt,andnotforthe]nry,  to  determine,  and, 
by  submitting  this  to  the  Jury,  their  attention 
was  diverted  from  the  true  Issues  In  the  case." 
"We  think  this  proposition  is  fully  answered 
by  appellee's  counter  propositions  which  are 
as  follows:  "First  It  seems  to  be  conceded 
tbat  the  Jury  rightly  construed  the  contract; 
If  so,  appellant  was  not  Injured.  In  its  third 
assignment  it  states  that  there  was  no  conflict 
upon  'the  Issue  as  to  what  was  the  construc- 
tion of  the  written  contract  as  it  stood  be- 
tween the  original  parties.'  Second.  Fault, 
therefore,  is  only  found  In  leaving  to  the 
Jury  the  question  whether  or  not.  In  the  light 
of  all  the  evidence,  it  was  the  Intention  of  tbe 
parties  that  commissions  should  be  paid  to 
the  plaintiff  after  he  had  earned  enough  to 
extinguish  the  debt  be  owed  the  old  company. 
Tbe  court  held  tbat  the  contract,  standing 
alone,  would  entitle  plaintiff  to  the  excess. 
If  any  there  was,  but  In  view  of  the  In- 
completeness, If  not  tbe  silence,  of  tbe  con- 
tra<-t  as  to  such  excess,  and  in  view  of  much 
oral  testimony  regarding  commissions,  the 
provisions  of  the  writing  upon  tbe  subject, 
the  reason  for  their  allowance,  and,  in  brief, 
tbe  matters  which  led  up  to  and  attended  the 
cinklng  of  the  contract,  the  admission  of 
wblcb  testimony  is  not  assigned  as  error, 
and  which  tended,  upon  the  one  hand,  to 
prove  that  the  commissions  were  to  cease 
when  plaintiff's  original  debt  should  be  paid, 
and,  upon  the  other  hand,  tended  to  prove 


that  commissions  were  to  continue  tiiereafter; 
in  view  of  all  this,  we  say  tbat  the  court 
properly  referred  the  inquiry  to  the  Jury. 
The  writing  was  not  explicit  or  free  from 
ambiguity.  Third.  This  action  of  the  court 
could  not  have  prejudiced  the  defendant;  on 
tbe  contrary,  it  was  favorable  to  it,  as  an 
opportunity  was  thereby  given  for  a  verdict 
in  its  behalf  on  this  point,  which  tbe  court's 
interpretation  would  have  denied  to  it  Tbe 
Jury  might  have  found,  under  this  submis- 
sion, tbat  when  the  debt  was  satlsfled  com- 
missions stopped.  Tbe  court  and  Jury  both 
correctly  construed  tbe  contract;  this  Is  not 
denied;  therefore  there  was  no  error;  but 
if  there  was,  it  cannot  avail  defendant,  for 
no  error  Is  ground  for  reversal  'that  favors 
an  appellant  Fourth.  The  contract  required 
explanation,  we  think,  for  it  was  silent  as  to 
what  disposition  should  be  made  of  the  sur- 
plus of  commissions  that  might  be  earned 
after  payment  of  the  notes.  A  minimum  of 
sales  Was  stipulated  for,  but  no  maximum. 
Hence  it  became  necessary  to  ascertain  the 
Intention  of  tbe  parties  with  respect  to  the 
excess,  and  to  that  end,  their  situation  and 
relations,  and  the  preceding  and  accompany- 
ing facts,  were  properly  put  in  evidence  at 
the  Instance  of  both  parties."  See  Taylor 
V.  McNutt  58  Tex.  73;  Poe  v.  Brownrigg,  65 
Tex.  137;  G.  H.  &  S.  A.  Ry.  >.  Johnson,  74 
Tex.  256,  11  S.  W.  1113. 

Appellant's  second  proposition  under  this 
assignment  is  as  follows :  "By  the  language 
of  this  charge  the  Jury  were  told  that  If  they 
believed  tbat  It  was  not  the  intention  of  the 
parties,  at  the  time  the  contract  of  December 
10,  1896,  was  made,  that  commissions  should 
be  paid  after  the  notes  therein  mentioned 
were  satlsfled,  they  should  return  their  ver- 
dict against  the  plaintiff,  the  court  thereby 
making  the  construction  of  this  written  con- 
tract of  controlling  effect,  and  Ignoring  the 
agreement  which  both  the  plaintiff  and  the 
defendant  testified  was  made  after  Its  expira- 
tion, and  the  charge  was  misleading  and  con- 
fusing." This  proposition  is  met  and,  in  our 
opinion,  answered,  in  appellee's  brief  as  fol- 
lows: "We  respond  that  appellant  entirely 
overlooks  that  part  of  the  charge  referring  to 
a  renewal,  if  any,  of  the  contract  for  com- 
missions. After  speaking  of  the  terms  of  the 
written  Instrument  regarding  commissions, 
and  the  evidence  as  to  the  facts  leading  up 
to  and  attending  its  execution,  and  of  the 
conduct  of  the  parties  with  respect  to  It  the 
court  proceeds:  'It  Is  the  true  Intention  of 
the  parties,  as  it  may  be  thus  disclosed,  if  at 
all,  which  is  to  govern;  and  not  the  legal 
construction  announced  by  the  court  to  con- 
trol such  real  Intention.  And  so,  too,  with  re- 
spect to  any  renewal,  continuance,  or  adoption 
thereof,  if  any.'  The  charge  had  Just  before 
stated  that  the  construction  of  the  agreement 
of  December  10,  1890,  standing  alone,  would 
entitle  plaintiff  to  the  payment  of  any  surplus 
of  commissions  over  the  amount  of  his  debt 
to  the  old  company,  whether  accruing  during 
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the  term  of  three  years,  or  during  'any  re- 
newal, continuance,  or  adoption  of  said  con- 
tract by  the  old  company,  by  the  trustees,  or 
by  the  present  company.'  Here,  clearly,  the 
Jury  are  directed  to  determine  whether  or 
not  there  was  a  renewal  or  continuance  of 
the  contract,  and  If  so,  what  was  the  Intention 
of  the  parties  in  such  renewal  or  extension. 
After  all,  it  Is  the  intention  of  the  parties,  as 
gathered  from  the  writing  and  their  acts  in 
relation  thereto,  that  must  control.  If  the 
contract  allowed  commissions  beyond  the 
debt,  the  Jury  were  to  Inquire  whether  or 
not  such  arrangement  was  renewed  or  adopt- 
ed by  the  old  company  after  the  written  con- 
tract bad  ended,  and  whether  or  not  the  trus- 
tees and  the  new  company  continued  it  in 
force.  So  that  the  charge  read,  not  in  Isolated 
passages,  but  altogether,  and  as  It  was  read 
to  the  jury,  and  doubtless  so  understood  by 
them,  requires  them  to  decide,  not  only  as  to 
the  meaning  of  the  contract  of  December  10, 
1896,  respecting  commissions,  but  also  as  to 
the  intention  of  the  parties  after  that  petiod, 
either  under  a  new  contract,  or  a  continuance 
or  adoption  of  the  former  one.  However,  if 
we  accept  the  interpretation  of  appellant  that 
the  court  referred  in  its  charge  only  to  the 
intention  of  the  parties  at  the  time  the  con- 
tract of  December  10,  1896,  was  made,  still 
if  this  original  agreement  or  intention  so 
found  In  said  contract  to  pay  commissions 
was  renewed  or  continued  in  force  after  that 
contract  had  expired,  as  to  which  phase  of  the 
case  the  jury  were  also  instructed,  then  it  is 
not  material  whether  the  original  contract  is 
referred  to,  or  whether  a  continuance  or  re- 
newal thereof  is  in  mind,  as  they  would  all,  in 
this  respect,  mean  the  same  thing,  and  as 
the  determining  question  after  all  was,  was 
there  an  agreement  between  the  parties  for 
the  payment  of  commissions?  The  court  did 
not  make  the  construction  of  the  contract  of 
controlling  effect,  nor  Ignore  any  subsequent 
agreement,  but,  upon  the  contrary,  left  the 
question  to  the  Jury  whether  the  writing,  as 
expounded  by  the  other  evidence,  allowed 
commissions,  to  plaintiff  over  and  above  his 
debt,  and  if  so,  whether  that  arrangement  con- 
tinued, or  was  renewed,  after  December  10, 
1899."  See  Moore  v.  Moore,  73  Tex.  383,  11 
S.  W.  396;  Brooks  v.  Clark,  57  Tex.  107; 
Rost  V.  M.  P.  By.  Co.,  76  Tex.  168,  12  S.  W. 
1131. 

It  is  urged  by  appellant  in  another  prop- 
osition tbnt  "the  charge  was  upon  an  issue 
not  in  the  case,  and  was  error,  there  being 
no  evidence  of  the  adoption  of  the  written 
contract  of  1896  by  the  new  company,  but 
both  parties  testifying  that  a  new  contract 
was  made  March  4,  1900,  after  the  termina- 
tion of  the  written  contract,  and  that  this 
contract,  whatever  it  was,  was  adopted  by 
the  new  company."  As  we  take  it,  one  of 
the  issues  made  by  the  pleadings  and  evi- 
dence was  whether  the  new  contract  made 
on  March  4,  1900,  excluded  the  commissions. 
The  contention  of  plaintiff  was  that  it  did 


not,  and  of  the  defendant  that  It  did.  But 
if  it  should  be  conceded  that  such  new  con- 
tract did  exclude  commissions,  still  there 
was  certainly  an  issue  as  to  whether  commis- 
sions were  due  and  unpaid  under  the  original 
contract  of  1896,  as  well  as  under  plaintiff's 
subsequent  employment  It  is  admitted  by 
the  appellant  that  "the  contract  of  March  4, 
1900,  whatever  it  was,  was  adopted  by  the 
new  company."  If,  then,  the  agreement  of 
that  date  was,  as  the  evidence  tends  to  show, 
the  same  as  the  written  contract  as  to  com- 
missions, it  could  not  be  misleading  to  in- 
struct the  Jury  to  find  whether  the  agree- 
ment to  pay  commissions,  if  the  written  con- 
tract and  testimony  explaining  it  warranted 
such  finding,  was  adopted  by  the  new  com- 
pany or  not  For  if  that  provision  existed 
under  the  written  contract,  and  was  not  abro- 
gated when  appellee's  debt  mentioued  in  sucli 
contract  was  extinguished,  and  appellant 
adopted  it,  the  effect  would  be  the  same  as 
If  It  were  an  oral  contract  made  March  4. 
1900,  and  the  defendant  adopted  that  The 
court  did  not  make  the  construction  of  tbe 
written  Instrument  of  controlling  effect,  but 
made  the  subsequent  adoption.  If  any,  of 
such  construction  the  test;  and  did  not  ig- 
nore the  agreement  made  after  the  written 
contract  expired,  because  such  new  agree- 
ment, in  60  far  as  it  stipulated  for  commis- 
sions, was  only  a  revival  of  the  old,  and  it 
follows  that  any  agreement  to  pay  commis- 
sions at  any  time,  if  adopted  and  contin- 
ued in  force  by  defendant,  would  render  it 
liable  to  plaintiff  for  commissions  earned  un- 
der such  agreement  In  our  opinion  the  por- 
tion of  the  charge  complained  of  in  tlils 
assignment  correctly  presented  the  law  ap- 
plicable to  the  pleadings  and  evidence,  and, 
in  no  sense,  can  be  regarded  as  being  mis- 
leading. This  disposes  also  of  tbe  second 
assignment  of  error  which  complains  of  tbe 
same  part  of  the  charge. 

That  paragraph  of  the  charge  which  in- 
structed the  Jury  to  determine  whether 
the  plaintiff  was  entitled  to  comuUssvjne 
against  the  old  company  for  the  years  end- 
ing December  9,  1900,  and  1901,  and  directing 
them,  if  they  should  find  he  was,  to  specify 
the  amount  of  the  verdict,  with  Interest,  etc, 
is  complained  of  by  the  third  assignment  of 
error.  It  is  urged  under  the  assignment 
that  such  part  of  the  charge  is  erroneous 
for  the  reason  that  though  the  proper  c<hi- 
stmctlon  of  tbe  written  contract  may  be  as 
contended  for  by  plaintiff,  this  would  not,  as 
a  matter  of  law,  entitle  plaintiff  to  recover 
commissions  against  the  old  company  for  the 
period  between  March  4,  1900,  and  December 
14,  1901,  the  date  of  its  dissolution.  It  will 
be  observed  that  the  charge  leaves  it  to  tbe 
jury  to  determine  whether  the  plaintiff  was 
entitled  to  commissions  against  the  old  com- 
pany for  services  rendered  during  such  peri- 
od, and  does  not  make  the  slightest  intima- 
tion that  he  would  be  entitled  to  such  com- 
missions, as  a  matter  of  law,  if  the  written 
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contract  bore  tbe  constractlon  contended  tot 
by  blm.  Tbls  part  of  the  charge  Is  coupled 
to,  and  must  be  construed  In  connection  with, 
that  which  precedes  It  It  Is  undisputed 
that  the  plalntUI  was  continued  by  the  old 
company  In  his  employment  after  the  ex- 
piration of  the  period  covered  by  the  written 
contract,  and  by  its  directors  after  Its  dis- 
solution until  Its  assets  were  transferred  to 
defendant  corporation.  There  was  evidence 
that  this  was  done  under  an  agreement, 
which,  except  as  to  the  Increase  of  his  sal- 
ary, embraced  the  terms  and  conditions  of 
tbe  written  contract.  Aside  from  this  evi- 
dence, it  is  a  presumption  of  fact  that,  where 
one  who  has  been  employed  under  a  written 
contract  continues  in  the  same  service  after 
It  has  expired  by  lapse  of  time,  such  con- 
tinuation of  service,  in  the  absence  of  any 
evidence  to  the  contrary,  is  upon  the  same 
terms  as  thoee  embraced  In  the  written  con- 
tract; or,  In  other  words,  that  the  written 
contract  was  impliedly  renewed  by  the  par- 
ties. The  undisputed  evidence  shows  that 
plaintiff  was,  except  as  to  the  increase  of 
bis  salary,  which  was  raised  before  the 
contract  expired,  continued  in  the  employ- 
moit  of  the  old  company  until  It  was  dis- 
Bolved.  Therefore,  we  think  that  tbe  part 
of  the  charge  complained  of  by  this  assign- 
ment when  read  in  connection  with  the  en- 
tire diarge.  Is,  in  view  of  the  pleadings  and 
evidence,  free  from  the  objections  urged. 
This  also  disposes  of  the  fourth  assignment 
of  error. 

The  fifth  assignment  of  error  complains 
of  the  court's  refusal  to  give,  at  defendant's 
request,  special  charge  No.  6,  which  is  as 
follows:  "You  are  charged  that  If  yon  do 
not  believe  from  tbe  evidence  that  the  Hous- 
ton Ice  tc  Brewing  Company,  dissolved,  made 
an  express  contract  with  the  plaintiff  after 
the  expiration  of  the  written  contract  of 
189S,  for  the  payment  to  hims  for  his  serv- 
ices, of  both  a  oommlsslon  of  60  cents  per 
barrel  of  beer  sold,  and  a  cash  salary  of 
$275  per  month,  and  that  this  contract  If 
yon  find  there  was  such  a  contract,  was  con- 
tlotied  In  force  by  the  new  Houston  Ice  & 
Brewing  Company,  you  will,  in  no  event  find 
in  favor  of  the  plaintiff  for  any  commis- 
sions." This  charge  was  properly  refused, 
because  under  tbe  pleadings  and  evidence 
tbe  liability  of  the  dissolved  company  for 
commisslMis,  after  the  termination  of  tbe 
written  contract,  was  not  restricted  to  the 
^inesUon  of  wbeUier  an  express  contract  was 
then  made  by  tbe  parties,  but  Involved  the 
41ue8tlon  of  an  implied  contract  as  welL 
Though  the  jury  may  have  found  that  there 
was  no  such  express  contract  as  is  men- 
tioned in  the  requested  charge,  yet.  If  there 
was  an  implied  contract  to  the  same  effect, 
tbe  plaintiff  may  have  been  entitled  to  re- 
cover upon  it  If  the  requested  charge  had 
been  given  he  would  have  been  deprived  of 
this  right 

Tbe  sixth  asslgument  of  error  Is  that  "tbe 


court  erred  in  rendering  Judgment  upon  the 
verdict  in  deducting  the  10  per  cent  at- 
torney's fees  from  the  principal  and  Interest 
of  the  two  notes  of  $1,000  each,  dated  April 
8,  1902,  befoiie  allowlqg  said  notes  as  an 
offset  against  tbe  recovery  herein  against 
defendant  in  favor  of  plaintiff,  and  in  refus- 
ing to  allow  the  amount  of  said  10  per  cent 
attorney's  fees  as  well  as  the  principal  and 
interest  of  said  note  as  an  offset  against 
said  recovery."  Each  note  referred  to  in 
the  assignment  contains  the  provision:  "In 
the  event  default  Is  made  in  the  payment 
of  this  note  at  maturity,  and  Is  placed  In 
the  bands  of  an  attorney  for  collection,  or 
suit  is  brought  on  tbe  same,  then  an  addi- 
tional amount  of  10  per  cent  on  the  prin- 
cipal and  interest  on  tbls  note  shall  be  added 
to  the  same  as  collection  fees."  E>acb  was 
dated  April  8,  1902,-  and  due  six  months 
after  date.  In  bis  pleadings  the  plaintiff 
did  not  allow  defendant  any  credit  for  tbe 
amount  due  upon  them;  but.  In  order  to  ob- 
tain such  credit  tbe  defendant  was  forced 
to  declare  upon  tbem  in  his  cross-bill.  Tbls 
bill  alleged  the  facts  which,  according  to 
the  conditions  expressed  in  the  face  of  the 
notes,  entitled  defendant  to  such  attorney's 
fees.  This  was  a  "suit  brought  on  the  notes," 
and,  as  It  was  brought  after  maturity,  we 
can  perceive  no  reason  why  the  defendant 
should  not  have  been  allowed  a  credit  for 
such  attorney's  fees  as  well  as  for  the  prin- 
cipal and  interest  due  on  the  notes.  And, 
therefore,  in  our  conclusions  of  fact  we  have 
allowed  such  credit  lb  accord  with  tbe 
finding  of  the  Jury  expressed  In  its  verdict; 
and  will  here  amend  the  Judgment  by  allow- 
ing such  fees  In  accordance  with  the  ver^ 
diet  and  our  finding. 

The  seventh  assignment  of  error  complains 
that  tbe  court  erred  In  refusing  to  Instruct 
the  Jury,  at  defendant's  request  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
establish  his  case  by  the  preponderance  of 
evidence,  and,  unless  be  had  done  so,  to  find 
In  favor  of  defendant  The  main  charge  of 
tbe  court  placed  the  burden  upon  the  plain- 
tiff to  prove  every  essential  allegation  to 
bis  recovery.  This  was  enough.  And  It 
was  not  error  to  refuse  to  repeat  the  in- 
struction, though  In  a  different  form,  by 
giving  the  charge  requested  by  appellant. 
Tbe  testimony  was  sufiSclent  to  raise  an  Issue 
as  to  whether  the  statement  referred  to  In 
the  seventh  assignment  bad  been  mailed  to 
tbe  Houston  Ice  &  Brewing  Company,  dis- 
solved, or  presented  to  the  managing  officers 
of  said  company.  This  rendered  it  admissible 
in  evidence,  If  material  or  relevant  to  any 
Issue  In  the  case,  and  if  the  defendant  ques- 
tioned tbe  fact  of  its  being  mailed  to  the 
company  or  presented  to  Its  oflflcers.  It  should 
have  requested  tbe  court  to  Instruct  tbe  Jury 
not  to  consider  It  as  evidence  unless  they 
found  that  It  was  so  mailed  to  tbe  company 
or  presented  to  Its  officers.  We  cannot 
however,   from   tbe   statement   subjoined  to 
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the  propoBltlons  nnder  the  assignment,  per- 
ceive bow  appellant  conld  have  been  in  any 
way  injured  or  prejudiced  by  the  statement, 
even  If  It  should  be  conceded  that  the  court 
erred  In  admitting  it  in  evidence. 

The  appellee  asks  that  the  judgment  be  so 
reformed  as  to  allow  him  to  recover  against 
appellant  for  the  debt  due  him  by  the  de- 
funct company,  and  to  this  end,  has  filed 
cross-assignments  of  error.  It  will  be  ob- 
served from  the  verdict  that  the  jury  found 
that  the  defunct  corporation  was  indebted  to 
the  appellee  In  the  sums  aggregating  $11,598.- 
55,  with  Interest;  and,  from  the  judgment 
that,  save  for  the  purpose  of  extinguishing 
certain  indebtedness  of  the  plaintiff  to  the 
defunct  corporation  which  was  transferred 
by  the  trustees  thereof  to  the  defendant  after 
maturity,  this  part  of  the  verdict  does  not 
enter  Into  the  Judgment  Now,  the  proposi- 
tion is  advanced  by  the  appellee  that  when  a 
corporhtlon  transfers  Its  assets  to  another, 
and,  thus,  practically  ceases  to  exist,  without 
having  paid  Its  debts,  the  latter  corpora- 
tion takes  such  property,  subject  to  a  lien  in 
favor  of  the  creditors  of  the  old  corpora- 
tion. This  proposition  is  too  general ;  for  the 
principle  it  seeks  to  Invoke  Is  not  without  Its 
limitations.  And  we  think,  when  the  facta 
pertinent  to  the  cross-assignments  are  stated. 
It  will  be  seen  that  this  case  cannot  be 
brought  within  the  principle  invoked.  The 
Houston  Ice  &  Brewing  Company,  a  corpora- 
tion organized  In  1887,  was  dissolved  by  a 
decree  of  the  district  court  of  Travis  county, 
Tex.,  on  December  14, 1901,  In  a  suit  brought 
for  that  purpose  against  it  by  the  state  of 
Texas.  Its  president  at  that  time  was  H. 
Hamilton,  and  its  directors  were  H.  Hamil- 
ton, Jos.  F.  Meyer,  B.  A.  RIesner,  F.  J. 
Smith,  R.  L.  Autrey,  F.  A.  Reichart,  and 
Edwin  B.  Parker.  These  directors  took  up 
the  affairs  of  the  company  on  its  dissolu- 
tion, as  trustees  for  Its  creditors  and  stock- 
holders, and  continued  to  manage  the  same 
until  January  2,  1902,  when  they  made 
a  deed  to  most  of  the  assets  to  appel- 
lant, the  deed  reciting  the  payment  by 
appellant  to  the  trustees  of  $300,000  In  cash, 
the  assumption  by  It  of  the  payment  of  the 
debts  of  the  dissolved  company,  or  the  trus- 
tees, of  $27,594.85,  but  no  more,  a  list  of  the 
debts  assumed  being  attached  to  the  deed 
(which  does  not  Include  that  of  appellee), 
and  the  agreement  on  the  part  of  the  appel- 
lant to  make  and  deliver  to  the  trustees 
bonds  of  the  par  value  of  $200,000,  bearing  In- 
terest at  the  rate  of  6  per  cent,  per  annum, 
payable  at  the  office  of  the  Continental  Trust 
Company,  in  the  city  of  New  York,  ten  years 
after  date,  etc.,  the  bonds  to  be  secured  by  a 
deed  of  trust  on  the  property  described  In 
the  deed.  It  will  also  be  observed  from  our 
statement  of  the  pleadings  that  the  plain- 
tiff does  not  allege  what  assets.  If  any,  of 
the  former  corporation  were  transferred  by 
the  trustees  thereof  to  the  present  Houston 


Ice  &  Brewing  Company,  nor  does  it  al- 
lege any  value  of  assets  transferred  by  the 
trustees  of  the  dissolved  corporation  to  ap- 
pellant, or  that  appellant  received  assets  of 
any  value.  In  the  absence  of  such  allega- 
tion there  was  no  basis  for  the  Introduction 
of  evidence  tending  to  show  a  liability  of 
appellant  for  such  Indebtedness  of  the  old 
corporation,  or  upon  which  a  Jndement  In 
favor  of  plaintiff  against  defendant  for  socti 
indebtedness  could  rest  The  appellant  In 
purchasing  from  the  trustees  of  the  dissolv- 
ed corporation  a  portion  of  its  assets  took 
the  same  free  from  any  liens  or  incumbrances, 
and  without  liability  to  pay  the  alleged 
debt  claimed  by  the  appellee,  there  being  no 
fraud  alleged  or  shown  in  such  sale  and  pur- 
chase. Articles  682,  G83,  Rev.  St  1895: 
Thompson  on  Corporations,  §g  2G3,  377 ;  Cook 
on  Corporations,  |§  S  and  673 ;  Purdy's  Beach 
on  Corporations,  i  299;  McDonald  ▼.  Wil- 
liams, 174  U.  S.  397, 19  Sup.  Ct  743,  43  L.  Ed. 
1022;  Campbell  v.  Fanners'  &  Merchants* 
Bank  (Neb.)  68  N.  W.  344.  The  trustees 
were  the  parties,  and  not  the  defendant  to 
whom,  under  the  evidence  disclosed  In  this 
case,  the  plaintiff  should  look  for  the  pay- 
ment of  the  debt  due  him  by  the  old  corpora- 
tion. 

We  therefore  overrule  plaintiff's  cross-as- 
signments of  error,  and,  as  modified,  affirm 
the   judgment 

Affirmed. 

On  Rehearing. 

Each  party  has  filed  a  motion  for  a  re- 
hearing in  this  case.  In  regard  to  that  ot 
the  appellant  we  wlU'Say  we  considered  all 
the  questions  presented  by  It  as  fully  and 
thoroughly  as  we  could  in  arriving  at  our 
former  opinion,  and  that  nothing  is  present- 
ed in  it  which  inclines  us  to  recede  from,  add 
to,  or  qualify  anything  expressed  in  it  As 
to  our  conclusions  of  fact,  we  will  say,  how- 
ever, that  they  are  all  based  upon  evidence 
reasonably  sufficient  to  support  them.  In 
view  of  which  we  deemed  It  our 'duty  In  defer- 
ence to  the  verdict,  approved  by  the  trial 
court  to  register  such  conclusions  of  fact  as 
our  own.     Appellant's  motion  is  overruled. 

The  appellee  In  his  motion  complains  that 
we  erred  In  sustaining  the  plea  of  privilege 
of  defendants  H.  Hamilton,  Joseph  Mey- 
er, R.  L.  Autrey,  and  F.  Kalb,  trustees  of 
the  dissolved  corporation,  as  to  the  jurlsdio. 
tion  of  the  trial  court  over  their  persons. 
In  this,  appellee  has  misapprehended  our 
opinion ;  for  we  never  passed  upon  his  sev- 
enth cross-assignment  of  error,  under  which 
the  question  is  now  sought  to  be  raised,  for 
the  reason  that  as  there  was  no  controversy 
between  the  appellant  on  the  one  hand  and 
the  trustees  of  the  dissolved  corporation  on 
the  other,  and  as  no  appeal  bond  was  filed  by 
the  appellee  nor  such  trustees,  they  were  not 
before  this  court  and  the  cross-assignment 
could  not  be  considered.    Blackwell  t.  Farm- 
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en'  &  Merchants'  Bank  (Tex.  Sup.)  79  S.  W. 
518;  Anderson  v.  Silllman.  92  Tex.  560,  50  S. 
W.  676.  Besides,  In  his  brief,  the  assign- 
ment of  error  Is  preceded  by  the  following 
request:  "If  for  any  reason  the  court  should 
remand  this  case,  then  we  ask  a  determi- 
nation by  It  of  our  seventh  croas-asslgmuent 
[the  first  in  the  record]."  As  the  case  was 
not  remanded,  the  reason  for  which  we 
were  called  npon  to  consider  the  assignment 
failed  and  we  regarded  the  question,  which 
would  otherwise  have  been  presented  by  the 
assignment,  as  waived  by  appellee  and  did 
not  feel  authorized  to  pass  upon.  it.  And, 
since  the  event  upon  which  it  conid  have 
been  considered  never  occurred,  it  cannot 
now  I>e  raised  in  disregard  of  the  waiver  of 
the  assignment  contained  In  appellee's  brief. 
Therefore,  without  passing  upon  the  question, 
the  motion  is  overruled. 


INTEHNATIONAL   HARVESTBK    CO.   OP 
AMERICA  V.  CAMPBELL. 

(Court  of  Civil   Appeals   of   Texas.    June  13, 
1906.    On  Rehearing,  June  29,  1906.) 

L  Masteb  and  Sbbvant— Action  fob  Wbonq- 
FUL  DiscHABGB— Petition— SurKiciBNCT. 
A  petition  for  breach  of  contract  of  em- 
ployment which  alleges  that  defendant  employ- 
ed plaintiff  as  a  salesman  for  a  period  of  12 
months  beginning  Jane  15th  in  consideration 
of  paying  to  plaintiff  a  specified  sum  per  month, 
that  in  pursuance  of  the  contract,  plaintiff  on 
and  continuously  after  June  lath  tendered  his 
services  to  defendant,  and  that  defendant  has 
at  all  times  refused  to  allow  plaintiff  to  enter 
on  bis  duties,  is  good  as  against  a  general  de- 
mnrrer,  for  a  reasonable  intendment  of  the 
petition  shows  that  plaintiff  accepted  the  em- 
ployment of  defendant. 

2.  E^riDENCB— Fbivatk  Wbitino— Authbntio- 
rry— Marneb  or  Peoof. 

The  genuineness  of  a  writing  may  be 
proved  by  indirect  or  circumstantial  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  8§  1602-1606.] 

8.  SaMB— SUFFIOIENCT  OF  PbOOF. 

In  an  action  for  breach  of  contract  of  em- 
ployment, the  evidence  showed  tltat  plaintiff 
sought  employment  from  defendant,  that  its 
agent  wrote  informing  it  of  the  fact,  and 
plaintUTs  references  were  sent  to  it.  A  letter 
referring  to  the  agent's  letter  and  the  references 
was  received  by  the  agent  from  defendant's 
office  on  one  of  its  letter  heads,  bearing  the 
same  signature  as  other  letters  of  the  company 
to  its  agent.  Held,  that  as  no  one  save  de- 
fendant could  have  received  the  letter  and  ref- 
erences mentioned  in  the  letter  received  by  the 
•gent,  there  was  evidence  of  its  genuineness 
sufficient  to  render  proof  of  its  contents  ad- 
missible. 
4.  Tbial— Objections  to  Testiuont— Time. 

Objections  to  evidence  must  be  taken  when 
it  is  offered,  and  if  not  made  then,  are  con- 
sidered waived. 

_[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  183-190.] 

8.  Evidence— Secondabt    Evidence— Aduis- 
sibilitt. 

Where  an  instmment  is  such  as  would 
ostnrally  be  in  possession  of  the  adverse  party 
or  his  agent,  and  when  last  seen,  was  in  such 
possession,  and  the  party  after  being  notified 


to  produce  it  on  trial,  refuses  to  produce  cr 
account  for  it,  secondary  evidence  of  its  con- 
tents is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |8  595-599.] 

6.  Pbincipai,  and  Aoent— Pboof  or  Aobrot 
—Acts  of  Agent— Effect. 

Though  mere  proof  that  a  person  assumed 
to  act  as  the  agent  of  another  Is  not  alone  suffi- 
cient to  establish  the  agency  as  against  the  prin- 
cipal, yet,  if  it  is  proved  that  the  alleged  prin- 
cipal knew  of  the  acts  of  the  alleged  agent,  and 
made  no  objection,  or  if  the  acts  were  so  open 
and  notorious  that  it  may  be  fairly  presumed 
that  he  knew  them,  the  proof  may  be  sufficient 
[Ed.  Note. — For  cases  in  point,  see  vol.  40. 
Cent  Dig.  Principal  and  Agent,  {  40.] 

7.  Same — ^Adthobitt   of   Agent  —  Question 

FOB  JUBT. 

Where,  in  an  action  for  breach  of  contract 
alleged  to  have  been  made  by  an  agent  of 
defendant,  it  was  shown  that  the  agent  was  an 
agent  for  some  purposes,  whether  It  was  within 
the  scope  of  the  agent's  apparent  authority 
to  malte  the  contract  was  for  the  jury,  in  the 
absence  of  evidence  of  the  character  of  the 
agency  negativing  such  authority. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.   Principal  and  Agent,  $  724.] 

8.  Appeal  —  Habmless    Ebbob  —  EJbboneous 
Admission  of  Evidence. 

Where,  in  an  action  for  breach  of  contract 
of  employment,  made  on  behalf  of  defendant 
by  its  agent  the  evidence  showed  thst  the  agent 
bad  specific  authority  to  employ  plaintiff,  the 
admission  of  evidence,  showing  that  the  agent 
bad  employed  a  third  person  for  the  purpose  of 
shipping  a  stock  of  goods  of  defendant,  was 
not  prejudicial. 

9.  Evidence— Conclusion  of  Witness. 

A  statement  by  a  witness  that  no  contract 
of  employment  existed  is  objectionable  as  a 
conclusion  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  2173.] 

10.  Masteb  and  Sebvant— Contbact  of  Em- 
ployment—Evidence. 

Where,  in  an  action  for  breach  of  contract 
of  employment,  the  issue  was  whether  a  con- 
tract had  been  entered  into,  evidence  of  the 
custom  of  defendant  with  respect  to  entering 
into  contracts  employing  employ^  was  inad- 
missible ;  for  if  defendant  wanted  to  employ 
plaintiff,  and  he  wanted  to  accept  the  employ- 
ment, they  could,  regardless  of  custom,  make 
a  contract  of  employment. 

11.  Appeai^-Habmless    Ebbob  —  Ebboneoub 
Exclusion  of  Evidence. 

In  an  action  for  a  breach  of  contract 
of  employment  made  by  an  agent  of  the  em- 
ployer, the  answer  of  a  witness  was :  "No 
ratification  was  ever  made  by  me,  and  have  no 
knowledge  of  any  having  been  made  by  any  one 
else.  The  application  for  employment  [by  plain- 
tiff] was  filed  away  by  me,  and  was  never  ac- 
cepted. •  •  •  I  do  not  know  of  any  officer 
or  any  one  accepting  or  ratifying  any  contract 
of  employment  with  plaintiff."  The  objection 
that  the  answer  was  the  conclusion  of  the  wit- 
ness was  sustained  as  to  the  first  sentence; 
the  other  part  of  the  answer  was  allowed  to 
stand.  Held,  that  the  exclusion  of  the  first 
sentence  of  the  answer  was  not  prejudicial,  as 
the  same  fact  was  embodied  in  the  remaining 
part 

12.  Masteb  and  Sebvant— Contbact  of  Eu- 
PLOYMENT—BviDENCB— Admissibility. 

Where  on  the  issue  whether  plaintiff  had 
been  employed  by  defendant,  a  witness  testified 
that  he  had  never  accepted  plaintilTa  applica- 
tion for  employment  nor  employed  him,  it  was 
immaterial  whether  the  witness  intended  to  ac- 
cept the  application  for  employment 
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13.  Saw. 

The  fact  that  a  corporation  had  adopted  a 
rule  providing  that  all  applications  for  em- 
ployment  should  go  through  an  agent,  and  then 
be  sent  to  the  home  office  to  be  accepted  before 
any  contract  of  employment  could  be  made,  can- 
not affect  an  employ^  nor  prevent  the  corpora- 
tion from  employing  him  without  regard  to  the 
rule. 

14.  Appkaii— Habvlesb    Erbob  —  Ebborkoub 
Exclusion  or  Evidenck. 

The  error  in  excluding  evidence  is  cured, 
where  the  same  evidence  la  admitted  without 
objection. 

15.  Evidence— Heabsat. 

A  statement  of  a  witness  that  an  agent 
of  a  corporation  had  no  authority  to  employ 
salesmen  for  it,  baaed  upon  information  received 
from  some  source,  is  hearsay. 

16.  Same— iHrEBENcc  of  Witness. 

A  statement  by  a  witness  that  an  agent 
of  a  corporation  bad  no  authority  to  employ 
salesmen  for  It,  based  on  Information  deduced 
from  the  witness'  knowledge  of  the  character 
of  the  agent's  employment,  is  incompetent. 

17.  TBIAL  —  INSTBUCTIONS  —  OONFOBUITT      TO 
PUBADINOS. 

A  charge  submitting  the  substance  of  the 
issues  made  by  the  pleadings  and  evidence 
sufficiently  conforms  to  the  rule  requiring  in- 
structions to  conform  to  the  pleadings. 

18.  Frauds,  Statute  of— Pleadings. 

In  a  suit  at  law  or  in  equity  affected  by 
the  statute  of  frauds,  the  declaration  or  bill 
will  be  sufficient,  if  it  allege  a  contract  ^neral- 
ly,  without  stating  whether  it  is  in  writing  or 
not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  {{  353-357.] 

19.  Saitb— Defense. 

The  defense  of  the  statute  of  frauds  must 
be  specifically  interposed,  which  may  be  done 
by  a  general  dwnurrer,  where  plaintiff's  peti- 
tion shows  on  its  face  that  the  cause  of  ac- 
tion  is   within   the   statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of.  SS  360-362.] 

20.  Sams  —  Request  fob  Pebbiiptobt  Ih- 
stbuctioh. 

Where,  in  an  action  for  breach  of  contract 
of  employment  for  one  year  alleged  to  have  been 
entered  into  prior  to  the  commencement  of  the 
year,  a  request  for  a  peremptory  instruction  for 
defendant,  not  disclosing  for  what  reason  it 
was  asked,  did'  not  raise  the  defense  of  the 
statute  of  frauds,  as  It  might  have  been  re- 
quested because  defendant  deemed  the  evidence 
insufficient  to  prove  the  contract. 

21.  AppeaI/— Review— Questions  Raised  ih 
Tbial  Coubt— Necessity. 

The  statute  of  frauds  cannot  be  for  the 
first  time  invoked  on  appeal. 

22.  CONTKACTB  —   REQUISITES     —     REDUCIHO 
AOBEEMENT  TO   WRITING — NECESSITY. 

Where  an  agreement  on  all  the  terms  of  a 
contract  has  been  reached  by  the  parties,  and 
nothing  remains  except  to  reduce  tne  term«  to 
writing,  the  contract  is  complete,  In  the  absence 
of  evidence  that  the  contract  was  not  to  be- 
come effective  until  reduced  to  writing,  and  a 
breach  of  it  by  either  party  supports  an  action. 

23.  TbIAL— INSTBUCTIONS     AS   TO     DXTtlES     OF 
JUBT. 

An  instruction  that  the  oath  administered 
to  each  juror  when  Impaneled  was  that  the  jury 
would  a  true  verdict  render  according  to  the 
law  as  it  may  be  given  and  to  the  evidence  sub- 
mitted under  the  rulings  of  the  court,  and  that 
in  considering  the  verdict  the  jury  must  not 
receive  or  consider  any  testimony  other  than 
that  before  it,  is  not  prejudicial. 


On  Rdieailng. 
24,  Sauk  —  INSTBUCTIONS— Requests— Neces- 

SITT. 

Where  an  instruction  in  an  action  for 
breach  of  contract  was  good  as  far  as  it  went, 
and  the  defect  was  one  of  omission  only,  a  party 
desiring  an  instruction  supplying  the  omission 
must  request  it. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  {  628.] 

26.  AppEAir— Assignment  of  Bbbob— Rbview. 
Where  neither  proposition  under  an  as- 
signment of  error  presents  the  question  of 
variance  betwen  the  pleading  and  the  proof,  a 
consideration  of  the  question  of  variance  is  un- 
authorised. 

26.  Pleading— Pboof  —  VABiANOv-HAifREs 
of  Raising. 

Where  evidence  is  admitted  without  objec- 
tion, the  question  of  variance  between  the 
pleading  and  the  proof  cannot  be  raised  by  in- 
structions, 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  {  1438.] 

27.  Frauds,  Statute  or— Defense— MLannkb 
or  Raising.    ■ 

While  a  general  denial  is  sufficient  to  let 
in  the  defense  of  the  statute  of  frauds,  defend- 
ant is  obliged  to  make  his  defense  good  by  ob- 
jecting to  parol  evidence,  sought  to  be  intro- 
duced  to  prove  the  oral   contract  sued  <m. 

28.  Same— Waiver  of  Defense. 

A  failure  to  object  to  parol  evidence  prov- 
ing the  oral  contract  relied  on  to  constitute  a 
cause  of  action  operates  as  a  waiver  of  the 
statute  of  frauds,  not  specially  pleaded. 

[Bid.  Note. — For  cases  in  point,  see  vol.  23. 
Cent  Dig.  Frauds,  Statute  of,  {  377.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  A.  W.  Seeligson,  Judge. 

Action  by  R.  A.  Campbell  against  the  In- 
ternational Harvester  Company  of  America. 
From  a  Judgment  for  plaintiff,  defoidant 
appeals.    Affirmed. 

Cobbs  &  Hildebrand  and  Wol  Aobr^,  for 
appellant    Davis  &  McFarland,  for  appellee. 

NEILL,  J.  Tbls  suit  was  brongbt  by  ap- 
pellee against  the  appellant  to  recover  $660 
damages  for  a  breach  of  contract  of  employ- 
ment The  appeal  is  from  a  judgment  for 
$570  In  favor  of  the  appellee. 

The  first  assignment  of  error  insisted  on 
complains  of  the  court's  overruling  a  gen- 
eral demurrer  to  pialntifTs  petition.  Tbe 
petition  alleges:  "That  defendant  on  or  about 
June  4,  1903,  acting  through  its  duly-author- 
ized agent,  J.  D.  Cameron,  while  acting  as 
such  agent,  and  within  tbe  apparent  scope 
of  bis  authority,  and  ^hlle  being  held  out 
by  tbe  defendant  to  tbls  plaintiff  and  tbe 
world  as  such  agent,  employed  plaintiff  to 
sell  goods,  wares,  and  merchandise  of  de- 
fendant in  the  San  Antonio  territory.  In  the 
capacity  of  a  drummer  or  salesman.  Tbat 
said  employment  was  for  tbe  period  of  12 
months,  beginning  on  the  15th  day  of  Jane, 

1903,  and  ending  on  tbe  15th  day  of  Jane. 

1904.  Tbat  In  consideration  of  the  services 
of  plaintiff  as  aforesaid,  defendant,  acting 
by  and  through  Its  said  agent,  agreed,  and 
promised,  and  contracted  to  pay  plaintiff  tbe 
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sum  of  $05  p«r  month,  for  each  month  dur- 
ing the  fall  period  of  plalntlfTg  employment. 
That  In  pursuance  of  said  contract  plaintiff, 
on,  and  contlnnouBly  after,  the  aald  15th  day 
of  Jime,  1903,  tendered  his  services  to  de- 
fendant and  at  all  times  thereafter  offered 
to  do  and  perform  any  and  all  work  required 
of  him  nnder  his  contract  of  employment; 
bat  that  defendant  has,  at  all  times  since  said 
agreement  and  contract  was  made,  failed 
and  refused  to  allow  plaintiff  to  enter  upon 
bis  duties  as  drummer  of  salesman  under  said 
contract,  and  has  failed  and  refnsed  to  pay 
plaintiff  anything  whatever  by  reason  of  said 
contract.  That  at  the  time  plaintiff  entered 
Into  said  contract  with  defendant,  as  alleged, 
plaintiff  Informed  defendant's  said  agent  that 
he  (plaintiff)  was  then  in  the  employment  of 
Andrews  &  Co.  at  San  Antonio,  Texas,  and 
that  he  bad  permanent  employment  at  a  sal- 
ary of  fflO  per  month.  That  said  agent  act- 
ing for  defendant,  and  in  full  line  and  scope 
of  his  duty  as  such  agent,  on  or  about  the 
4fb  day  of  June,  1903,  requested  plalnt'ff  to 
give  up  bis  said  position  and  be  ready  to 
assume  his  duties  for  defendant  under  said 
contract,  and  on  said  IStfa  day  of  June,  WOR, 
and  that  by  reason  of  said  contract  plain- 
tiff did  irive  up  bis  said  position  with  said 
Andrews  &  Co.  and  was  ready  to  begin  work 
for  defendant  under  said  agreement  and  con- 
tract of  .said  date."  This  Is  enough  of  the 
petition  to  show  the  objection  made  to  It 
under  the  assignment,  which  is  disclosed  by 
the  following  proposition,  asserted  nnder  It 
in  appellnnfa  brief:  "In  declaring  npon  a 
simple  contract  the  pleader  must  aver  the 
existence  of  a  consideration,  and  if  the  con- 
sideration consists  of  mutual  promises,  these 
must  be  alleged,  as  well  as  that  they  are  con- 
current" The  rule  is  well  established  that 
when  a  pleading  is  challenged  by  a  general 
demurrer,  every  reasonable  intendment  from 
the  allegations  contained,  taken  as  a  whole, 
will  be  Indulged.  Insurance  Co.  v.  Wood- 
ward. 18  Tex.  Civ.  App.  496,  45  8.  W.  187; 
Telephone  Co.  v.  Grimes.  82  Tex.  94, 17  8.  W. 
831 :  Patterson  v.  Fraeer  (Tex.  Civ.  App.)  79 
8.  W.  1079.  When  this  rule  Is  applied  to 
plaintiff's  petition,  It  is  apparent  that  it  Is 
good  as  against  a  general  demurrer.  For 
the  Intendment  is  so  clear  from  the  allega- 
tions that  the  plaintiff  accepted  the  alleged 
employment  of  the  defendant,  that  It  could 
hardly  lie  made  plains  by  a  spedflc  alle- 
gation of  such  fact 

The  second  assignment  of  error  Is  that  "the 
court  erred  In  permitting  plaintiff  to  testify, 
over  the  objections  of  defendant  that  a  let- 
ter alleged  to  have  been  written  by  defendant 
to  J.  D.  Cameron  was  as  follows,  viz.:  'We 
have  received  your  letter,  also  Mr.  Camp- 
bell's references  which  are  good.  Tou  are 
on  the  gronnd,  employ  blm' — as  appears  more 
fully  by  defendant's  bill  of  exceptions  No.  1." 
nie  bni  of  exertions  disclose  a  number  of 
objections  to  the  testimony,  bat  as  tbe  prop- 


osition nnder  the  assignment  embraces  only 
one,  it  alone  will  be  considered.  It  Is:  "In 
order  to  admit  parol  evidence  of  the  contents 
of  a  letter  its  genuineness  must  be  establish- 
ed." This  proposition  involves  only  the  es- 
tablishment of  the  genuineness  of  the  let- 
ter. If,  then,  there  was  sufDclent  evidence 
of  Its  genuineness  to  admit  its  contents  in 
evidence,  the  assignment  should  be  overruled, 
regardless  of  any  other  objection  that  may 
have  been  urged  upon  the  trial  to  the  intro- 
duction of  such  testimony,  for  no  other  ob- 
jection is  presented  for  our  consideration. 
The  genuineness  of  a  writing  may  be  proved 
by  Indirect  or  circumstantial  evidence,  as 
other  facts;  and  in  some  instances,  this  is 
the  only  character  of  evidence  that  can  be 
adduced.  Before  tbe  testimony  complained 
of  was  Introduced,  It  was  shown  by  the  testi- 
mony bf  appellee  that  the  letter  in  question 
was  written  on  one  of  the  International  Har- 
vester Company's  letterheads;  that  Mr.  Cam- 
eron, the  agent  of  the  company  showed 
him  the  letter  about  the  1st  of  June,  1903; 
that  the  signature  was  the  same  as  that  afBx- 
ed  to  a  letter  he  had  received  from  the  com- 
pany a  few  days  before  and  to  other  letters 
of  the  company  written  to  Mr.  Boldic,  Its 
traveling  agent  The  defendant  and  its  at- 
torney bad  been  duly  notified  to  produce  the 
letter  upon  the  trial,  or  that  secondary  evi- 
dence would  be  Introduced  to  prove  its  con- 
tents. It  was  not  denied  by  defendant  or 
its  counsel  that  such  letter  had  been  writ- 
ten, or  was  in  their  possession.  The  only 
challenge  to  plaintiff  was:  "You  must  show 
the  genuineness  of  such  letter  before  you 
can  prove  its  contents."  These  circumstan- 
ces, when  taken  in  connection  with  tbe  con- 
tents of  the  letter,  fully  meet  the  challenge. 
Upon  the  subject  of  authentication  of  a  writ- 
ing by  its  contents,  Wlgmore  on  Ev.  (  2148, 
observes:  "If  Doe  Is  the  sole  person  who 
knows  the  circumstances  of  a  certain  event 
and  If  a  letter  arrives  purporting  to  be  from 
Doe  and  stating  those  circumstances,  and 
the  statement  appears  by  subsequent  develop- 
ment to  be  accurate,  it  would  be  a  simple 
matter,  for  the  law,  as  well  as  for  common 
sense,  to  deem  that  sufllclent  evidence  of 
Doe's  authorship  had  been  furnished." 
Campbell  was  seeking  employment  from  the 
company;  its  agent  Cameron  bad  written 
Informing  the  company  of  the  fact;  Camp- 
bell's references  had  been  sent  to  the  com- 
pany; a  letter  Is  received  In  reply  written 
from  the  company's  office  in  Chicago,  on  one 
of  its  letterheads,  bearing  the  same  signature 
as  other  letters  of  the  company  to  its  agent 
in  which  it  is  said:  "We  have  received  your 
letter,  also  Mr.  Campbell's  references,  which 
are  good."  As  no  one,  save  the  company, 
could  have  received  the  letter  and  references 
mentioned  In  the  letter  received  by  Cameron, 
and  shown  to  plaintiff.  Its  contents,  wheo 
taken  in  connection  with  other  facts,  are,  un- 
der the  principle  quoted,  cogent  evidence  of 
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Its  genalneness.  We,  by  no  means,  wish 
to  be  understood  as  holding  that  the  mere 
contents  of  a  written  communication,  pur- 
porting to  be  a  particular  person's,  are  of 
themselves,  sufficient  evidence  of  genuine- 
ness, for  the  contrary  Is  the  rule. 

The  third  assignment  of  error  is  directed 
against  the  action  of  the  court  in  refusing  ap- 
pellant's motion  to  strike  out  that  part  of  the 
testimony  of  plalntifl  In  which  be  testified  that 
J.  D.  Cameron,  about  June  1,  1003,  received 
a  letter  from  P.  J.  Bedell,  in  which  Bedell 
wrote  him  (Cameron)  that  be  was  In  San 
Antonio,  and  to  employ  plaintiff  if  be  (Cam- 
eron) thought  he  was  the  right  man,  and 
would  satisfy  defendant  The  proposition  un- 
der the  assignment  is  that  "it  is  error  to 
admit  parol  evidence  of  the  contents  of  a 
written  Instrument,  without  proof  of  the 
loss,  etc.,  of  the  original."  Before  considering 
this  proposition  it  will  be  observed  that  the 
general  rule  is  that  objections  to  testimony 
must  be  taken  when  It  is  offered,  and  If 
not  made  then  are  considered  waived,  nnd 
its  admission  Is  no  ground  for  a  new  trial. 
Ann  Berta  Lodge  v.  I^verton,  42  Tex.  18. 
No  reason  Is  or  can  be  shown  why  the  ob- 
jection asserted  In  the  proposition  was  not 
interposed  when  the  testimony  was  offered. 
However,  eliminating  "etc."  from  the  prep- 
osition (for  "et  cetera,"  which  such  letters 
denote,  is  too  indefinite  in  its  speciflcation 
to  permit  consideration),  the  proposition, 
while  abstractly  correct,  is  inapplicable  to 
the  question,  and  should  not  be  sustained. 
The  evidence  shows  that  P.  J.  Bedell,  by 
whom  the  letter  purported  to  be  written, 
was  the  state  agent  of  defendant  with  office 
in  Dallas,  Tex. ;  that  defendant  had  been 
notified  to  produce  the  letter  upon  trial;  that 
when  last  seen  it  was  In  Cameron's,  defend- 
ant's agent's,  possession,  which  was  construc- 
tively the  possession  of  defendant;  that  de- 
fendant never  produced  nor  disavowed  its 
ability  to  produce  the  letter.  In  view  of 
these  facts,  it  was  not  necessary  to  prove 
Its  loss  in  order  to  prove  by  parol  tbe  contents 
of  the  writing.  For  when  an  Instrument 
Is  such  as  would  naturally  be  in  possess'on 
of  the  adverse  party  or  of  his  agent,  and 
when  last  seen  was  in  such  possession,  and 
the  party,  after  being  notified  to  produce 
It  upon  trial,  refuses  to  produce  or  account 
for  it,  secondary  evidence  is  admissible  to 
prove  Its  contents.  Elliott  on  Ev.  S  1427  et 
seq. 

Upon  the  trial  plaintiff  offered  to  testify 
that  J.  D.  Cameron  was  straightening  out 
and  shipping  a  stock  of  goods  of  defendant 
at  San  Antonio  during  the  month  of  May,  or 
June,  1903,  and  employed  a  man  named 
Scboll  for  that  purpose  and  that  said  em- 
ploy6  worked  three  days.  The  defendant  ob- 
jected to  such  testimony  upon  the  ground 
that  'it  was  immaterial.  The  objection  was 
overruled,  and  the  testimony  admitted.  The 
admission  of  such  testimony  over  the  objec- 


tion is  the  basis  of  the  fonrtfa  assignment  of 
«Tor.  The  proposition  asserted,  is  that 
"agency  cannot  be  established  by  tbe  acts  and 
declarations  of  the  alleged  agent"  This  prop- 
osition does  not  fully  embody  tbe  rule 
sought  to  be  Invoked.  It  Is  stated  generally: 
"Agency  cannot  be  proved  by  tbe  acts  or  dec- 
larations of  the  supposed  agent  which  are 
not  shown  to  have  been  known  by  the  princi- 
pal." Cooper  V.  Sawyer  (Tex.  Civ.  App.)  73 
S.  W.  993.  While  mere  proof  that  a  person 
assumed  to  act  as  the  agent  of  another  is 
not  alone  sufficient  to  establish  the  agency 
against  the  principal,  yet,  if  it  is  further 
proved  that  the  alleged  principal  knew  of  the 
acts  of  the  alleged  agent  and  made  no  ob- 
jection, or,  if  tbe  acta  were  so  open  and  no- 
torious that  It  may  be  fairly  presumed  that 
he  knew  them.  It  together  with  such  further 
proof,  may  be  sufficient  Clark  &  SIcyles  on 
Ag.  i  64.  That  J.  D.  Cameron  was  an  agent 
of  the  defendant  for  some  purposes  is  showa 
by  defendant's  own  testimony.  Whether  It 
was  within  the  scope  of  his  apparent  author- 
ity to  employ  plaintiff,  his  agency  l>eiug 
virtually  admitted,  would,  unless  the  charac- 
ter of  his  apency  clearly  excluded  or  negativ- 
ed such  authority,  be  a  matter  for  the  Jury  to 
determine.  If,  however,  he  bad  direct  and 
specific  authority  from  tbe  defendant  to  em- 
ploy the  plaintiff,  as  is  indicated  by  other 
testimony,  it  is  Immaterial  whetlier  it  was 
within  the  scope  of  his  apparent  authority  to 
employ  bim  or  not  So  it  would  seem,  la 
either  event,  the  testimony  complained  of 
In  the  assignment  could  not  in  any  way  bave 
prejudiced  the  defendant 

The  fifth  assignment  of  error  is  as  follows: 
"The  court  erred  In  sustaining  the  obje«^on 
of  plaintiff  to  the  answer  of  the  witness,  J. 
W.  Bliasdale,  to  interrogatory  No.  18,  refer- 
ring to  the  alleged  contract  of  employment 
between  plaintiff  and  defendant  as  follows: 
'No  such  contract  ever  existed,'  said  objec- 
tion being  that  said  answer  was  the  conclu- 
sion of  the  witness."  Direct  Interrogatory 
No.  18,  referred  to  In  the  assignment  is  as 
follows:  "Had  you  at  any  time,  as  such 
division  manager,  or  has  there  passed 
through  your  hands  as  such  division  mana- 
ger, or  is  there  known  to  you,  any  contract 
of  which  plaintiff  was  employed  as  canvas- 
ser, solicitor,  or  drummer,  for  any  territory 
operated  by  tbe  Piano  Division  of  defendant 
company  during  the  year  1903?  If  your 
answer  be  'Yea,'  state  when,  under  what 
circumstances,  and  attach  such  contract  or 
copy  thereof,  if  such  has  ever  come  Into 
your  custody  and  under  your  control  or  with- 
in your  knowledge."  The  answer  to  the  in- 
terrogatory was:  "I  had  not  There  has  not 
been,  and  tliere  is  not  such  a  contract  No 
such  contract  ever  existed."  No  objection 
was  sustained  to  any  part  of  tbe  answer, 
save  the  last  sentence  thereof,  which  is  em- 
bodied In  the  assignment,  to  wlilch  the  objec- 
tion that  it  was  merely  a  conclusion,  waa 
•nstained,  and  we  think,  properly.    The  part 
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of  the  answer  admitted  in  evidence  fnliy 
answered  the  qnestton,  and  was,  eyldently, 
all,  if  not  more,  the  witness  knew  abont  the 
nibject  of  the  inquiry.  The  sentence  exclud- 
ed was  clearly  a  conclusion  or  inference  of 
the  witness,  drawn  from  what  be  stated  as 
facts  in  that  part  which  preceded  it  The 
question  Is  not  whether  the  premise  was 
snfflclent  to  support  such  statement,  but 
vvbetber  it  was  a  conclusion.  An  inference  or 
condnsion  from  other  facts  as  premises  is, 
unless  it  be  the  opinion  of  an  expert,  Inad- 
mlMlble  as  evidence  because  the  other  facts 
are  already,  or  may  be,  brought  before  the 
Jury  whose  province  It  Is  to  deduce  conclu- 
sions from  them.  It  Is  apparent  to  any  one 
acquainted  with  the  principles  of  logric,  or 
right  reasoning,  that  the  witness  had  not 
stated  BUfladent  facts  to  form  premised  for 
the  concluslou  that  "no  such  contract  ever 
existed"  as  was  referred  to  by  the  interroga- 
tory. If  he  had,  it  would  have  been  for  the 
Jury  to  draw  the  conclusion,  not  the  witness. 
Half  V.  Curtis,  68  Tex.  642,  5  S.  W.  451. 

The  answers  of  the  witness  Bllasdale  to 
Interrogatory  Ho.  22  and  to  cross-interroga- 
tory No.  16,  tiie  exclusion  of  which  is  the 
basis  of  the  sixth  and  seventh  assignments 
of  error,  after  stating  the  customary  method 
of  defendant  in  employing  salesmen,  consist 
simply  of  an  argument  of  the  witness,  based 
upon  such  custom,  to  show  that  defendant 
never  employed  plaintiff  as  alleged  by  him, 
because  such  employment  would  have  been 
lo  violation  of  defendant's  custom.  It  evi- 
dence of  such  a  custom  were  admissible,  the 
argumentative  part  of  the  answer  would  not 
be.  But  proof  of  a  contract  vel  non  cannot 
be  made  by  showing  the  customary  method 
of  either  party  in  making  contracts  of  the 
same  character.  Customs  of  a  particular 
corporation  or  individual,  are  not,  even  as  to 
the  party  'who  is  governed  by  such  customs, 
as  unyielding  and  Inflexible  as  cast  iron. 
One  can  conduct  his  affairs  by  rules  or 
not,  Just  as  he  chooses;  but  he  can  govern 
no  one  else  by  them.  If  the  defendant  want- 
ed to  employ  the  plaintiff,  and  he  wanted  to 
accept  such  employment,  tliey  could,  regard- 
lees  of  the  customs  of  either,  make  a  contract 
in  regard  to  such  employment  in  any  way 
they  pleased.  We  think  the  answers  refer- 
red to  were  properly  excluded. 

Complaint  is  made  by  the  tenth  assign- 
ment of  error  of  the  court's  sustaining  an  ob- 
jection to  a  part  of  the  answer  of  defend- 
ant's witness,  P.  J.  Bedell,  to  the  seventh 
intOTogatory.  The  entire  answer  la:  "No 
ratification  was  evw  made  by  me,  and  have 
no  knowledge  of  any  having  been  made  by 
any  one  dse.  The  application  for  employ- 
ment by  BIr.  Campbell  was  filed  away  by 
me,  and  was  never  accepted.  As  stated 
above,  I  do  not  know  bf  any  officer  or  any 
one  accepting  or  ratifying  any  contract  of 
employment  with  Mr.  Campbell."  The  ob- 
jection made  to  the  answer  was  that  it  stated 
the  conclusion  of  the  witness.  It  was  >u»- 
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trnlned  as  to  the  first  sentence.  All  the  other 
part  of  the  answer  was  read  In  evidence.  If 
the  part  of  the  answer  excluded  was  a  state- 
ment of  a  fact  within  the  knowledge  of  the 
witness,  and  not  obnoxious  to  the  objection 
that  it  was  merely  a  conclusion,  it  is  appar- 
ent that  the  defendant  was  not  prejudiced 
by  its  exclusion,  because  the  same  fact  is 
embodied  in  and  cleariy  appears  from  the 
remaining  part  of  the  answer  which  was  in- 
troduced in  evidence,  as  well  as  in  other 
answers  of  the  witness  which  were  read 
without  objection. 

The  issue  in  this  case  is  not  whether  the 
witness  Bedell  ever  "contemplated  or  Intend- 
ed to  accept  the  application  for  employment 
(referring  to  plaintilTs  application)  for  any 
purpose  or  on  any  terms,"  but  whether  the 
plaintiff  was  employed  by  defendant.  The 
witness  having  testified  that  he  never  ac- 
cepted the  application,  nor  employed  the 
plaintiff.  It  Is  perfectly  immaterial  what  he 
contemplated  or  intended  about  the  matter, 
and  no  light  would  have  been  cast  upon  the 
issue  by  allowing  him  to  testify  that  be  never 
contemplated,  or  intended  to  accept  his  ap- 
plication for  employment  for  any  purpose 
whatever.  Therefore,  we  overrule  the  elev- 
enth assignment  of  error. 

What  we  have  said  In  considering  the  sev- 
enth assignment  of  error  disposes  also  of 
the  thirteenth,  which  complains  of  the  court's 
excluding  the  following  part  of  the  answer 
of  the  witness  Bedell  to  cross-interrogatory 
Na  18,  viz.:  "All  applications  for  employ- 
ment for  this  territory  had  to  come  through 
me  and  then  be  sent  to  the  home  office,  to  be 
accepted,  before  any  contract  of  employment 
could  be  made."  Such  a  rule  of  the  company 
could  not  affect  the  plaintiff,  nw  prevent  the 
defendant  from  employing  him  without  re- 
gard to  such  rules. 

The  witness  Bedell  was  asked  by  cross- 
interrogatory  Na  16:  "How  many  times 
during  the  year  1903,  did  J.  D.  Cameron  visit 
Texas,  and  what  were  the  purposes  of  his  vis- 
its, and  what  did  he  do  for  the  defendant 
company  while  In  Texas?"  He  answered: 
"Only  one  time.  The  purpose  of  his  visit 
was,  as  before  stated,  to  compare  Chicago 
records  with  the  records  of  Dallas  and  San 
Antonio  offices,  and  this  was  what  he  did 
for  the  defendant  company."  On  objection  of 
plaintiff,  that  the  part  of  the  answer  stating 
Cameron's  purpose  in  visiting  Texas,  and 
what  he  did  while  in  San  Antonio  was  hear- 
say, such  portion  of  the  tinswer  was  excluded 
by  the  court.  This  ruling  Is,  by  the  four- 
teenth assignment,  denounced  as  error.  The 
statement  subjoined  to  the  proposition  under 
the  assignment  is  too  meager  to  enable  us  to 
determine,  with  any  degree  of  certainty 
whether  the  part  of  the  answ«:  In  question  Is 
hearsay  or  not  Not  every  answer  carries 
with  it  a  test  by  which  It  can  be  determined 
whether  it  Is  hearsay.  So,  ofttimes  matters 
extrinsic  to  it  must  be  looked  to  to  deter^ 
mine  the  question.    A  moment's  thought  will 
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demonstrate  tbls  to  any  lawyer,  and  render 
an  Ulnstration  of  It  by  example  unnecessary. 
If,  bowever.  It  should  be  determined  tbat 
tbe  answer  was  not  obnoxious  to  the  rule 
inhibiting  tbe  admission  of  hearsay  evidence, 
It  is  apparent  from  the  record  that  tbe  de- 
fendant was  not  prejudiced  by  its  exclusion; 
for  the  same  witness,  in  bis  answers  to  direct 
interrogatoiy  No.  8,  and  cross-lnterrogatorles 
Nob.  2  and  4,  testified  in  tbe  same  words  to 
tbe  same  matters,  and  sucb  answers  were 
without  objection  read  in  evidence  to  the 
Jury. 

On  cross-examination  the  same  witness 
was  asked  this  questioa:  "Is  It  not  a  fact 
that  prior  to  and  subsequent  to  the  employ- 
ment of  plaintiff  that  J.  D.  Cameron  employ- 
ed agents  and  salesmen  for  defendant  com- 
pany in  other  places  than  San  Antonio,  Tex- 
as?" He  answered:  "Mr.  3.  D.  Cameron 
bad  no  authority  to  employ  an  agent  or  sales- 
man in  any  territory  In  the  Piano  division 
of  tbe  International  Harvester  Company  of 
America,  and  he  bad  never  employed  any  one 
therein."  Upon  objection  of  plaintiff,  that 
the  first  part  of  the  answer,  relating  to  Cam- 
eron's authority,  or,  rather,  lack  of  authority 
to  employ  agebts  or  salesmen,  was  hearsay, 
such  part  of  the  answer  was  excluded.  This 
is  tbe  predicate  for  tbe  fifteenth  assignment 
of  error.  If  not  hearsay,  tbe  part  of  tbe 
answer  was  clearly  an  opinion  of  the  witness 
and  inadmissible.  It  may  have  been  bear- 
say,  but  not  necessarily  so.  The  witness  be- 
fore, in  answer  to  direct  interrogatory  No. 
4,  bad  testified :  "I  know  of  no  power  vest- 
ed In  Mr.  Cameron  and  recogn^lEed  none,  be 
being  simply  bookkeeper  sent  out  from  Chica- 
go to  compare  their  records  with  the  records 
of  the  Dallas  office.  I  Imew  of  no  power  or 
authority  tbat  were  vested  in  Mr.  Cameron 
at  all."  Ttals  seems  to  have  been  the  extent 
of  the  witnesses'  Information  upon  the  sub- 
ject of  tbe  excluded  answer.  And  it  is  ap- 
parent tbat  the  part  of  the  answer  complain- 
ed of  was  either  based  upon  Information  re- 
ceived from  some  source,  or  an  Inference  de- 
duced from  bis  knowledge  of  tbe  character 
of  Cameron's  employment  If  hearsay,  tbe 
objection  to  It  was  good.  If  an  inference, 
tbe  part  of  tbe  answer  excluded  was  not  com- 
petent testimony.  In  tbe  one  event,  the  ob- 
jection was  good,  in  the  other,  defendant 
cannot  complain. 

Tbe  answer  of  Bedell  to  tbe  twenty-fifth 
cross-interrogatory,  to  wit:  "As  answered 
before,  Mr.  Cameroti  bad  no  authority  to 
employ  any  one  in  any  capacity  in  the  Texas 
territory,"  is  only  an  Inference;  and  upon 
such  ground,  was  properly  excluded.  We, 
tberefore,  overrule  tbe  seventeenth  assign- 
ment of  error.  This  also  disposes  of  the 
eighteenth  assignment  of  error;  and  what 
we  have  said  in  considering  the  fourteenth 
assignment  disposes  of  tbe  nineteenth. 

As  tbe  substance  of  issues  made  by  plead- 
ings is  all  tbat  is  necessary  to  be  proven,  a 


charge  which  sabmlts  to  the  Jury  the  sub- 
stance of  the  essential  Issues,  made  by  tbe 
pleadings  and  evidence,  necessary  to  plain- 
tUTs  recovery  sofflcloitly  conforms  to  tbe  mie 
which  requires  It  to  conform  to  the  plead- 
ings. This  was  done  In  tbe  part  of  tbe 
charge  complained  of  by  the  twenty-second 
assignment  of  error.  It  Is,  therefore,  over- 
ruled. 

Tbe  twenty-fifth  assignment  of  error  com- 
plains of  tbe  court's  refusal  to  give  defend- 
ant's q)ecial  charge  No.  1,  which  is  a  per- 
emptory Instruction  to  return  a  verdict  in 
its  favor.    The  charge  in  question  does  not 
upon  ite  face  disclose  tbe  ground  upon  which 
it  Is  based.    But  we  gather  from  tbe  proposi- 
tions under  tbe  assignments  and  the  state- 
ments subjoined,  it  Is  tbat  the  contract  sued 
upon  Is  in  violation  of  the  statute  of  frauds, 
and,   therefore,   cannot  be   enforced.    It  is 
well  settled,  that  In  a  suit  at  law  or  in  equity 
affected  by  this  stetute,  the  declaration  or 
bill  will  be  sufficient  If  it  allege  a  contract 
generally,  without  stating  wbetber  It  Is  In 
writing  or  not    James  v.  Fulcrod,  6  Tex. 
515,  55  Am.  Dea  743;    Cross  v.   Everts,  28 
Tex.  531;    Lewis  v.  Alexander,  51  Tex.  685; 
Horm  V.  Sbamblin,  67  Tex.  244;   Gonzales  v. 
Ctaartier,  63  Tex.  87;    Robb  v.  San  Antonio 
St  Ry.,  82  Tex.  395,  18  S.  W.  707 ;   Tlnsley 
V.  Miles  (Tex.  Civ.  App.)  26  S.  W.  999;  Boo- 
her  V.  Anderson  (Tex.  GIv.  App.)  86  S.  W. 
056;   Browne  on  Statute  of  Frauds,  {  505; 
Reed  on  Statute  of  Frauds,  H  504,  506,  507. 
As  an  obverse  corollary  to  this  rule,  It  would 
seem  tbat  the  statute  of  frauds  as  a  defense 
must  be  pleaded,  else  the  plaintiff,   wbose 
petition  is  good  against  any  kind  of  excep- 
tion, wbose  suit  Is  affected  by  the  statute, 
might  be  defeated  without  the  defendant's 
having  In  any  way  pleaded  the  matter  which 
destroys    his    action.    And    this     corollary 
seems  to  be  a  principle  of  pleading.    I«ague 
v.  Davis,  68  Tex.  9;  Pool  v.  Wedemeyer,  56 
Tex.  299;    Patton  v.  Rucker,  29  Tex.  411; 
Brewing  Co.  v.  Walters  (Tex.  Civ.  App.)  48 
8.  W.  649.    At  least  it  Is  well  settled  tbat 
the  defense  of  tbe  statute  of  frauds  must 
in  some  form  be  specially  Interposed.     See 
League  v.   Davis,   supra;    Brewing    Ca   v. 
Walters  (Tex.  Civ.  App.)  48  S.  W.  540;   Boo- 
ber  V.  Anderson  (Tex.  Civ.  App.)  86  S.  W. 
957.    This  may  be  done  by  a  general  demur- 
rer, where  the  plaintiff's  petition,  though  In 
all  other  respects  sufficient  shows  upon  Ite 
face  that  the  cause  of  action  stated  is  within 
the  statute  of  frauds.    Gamer  v.    Stubble- 
field,  5  Tex.  561;    Murphy  v.  Stell,  43  Tex. 
133;  Stovall  ▼.  Gardner,  94  S.  W.  218.  16  Tex. 
Ct  Rep.  756.    In  the  case  of  Hart  ▼.  Qarda 
(Tex.  Civ.  App.)  68  S.  W.  922,  while  correct- 
ly decided,  the  rule  may  be  stated  too  broad- 
ly to  be  in  perfect  harmony  with  other  de- 
cisions of  this  state.    In  the  case  at  bar  the 
stetute  of  frauds  was  not  in  any   maimer 
Interposed  by  the  defendant  in  the  court  l>e- 
low.    For  it  cannot  be  said  tbat  ite  i>eremp- 
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toiy  Instrnction,  which  did  not  dlsclos*  for 
what  reason  or  on  what  principle  It  was 
aaked,  raised  the  question.  It  might  have 
been  reqtwsted  becanse  defendant  deemed  the 
evidoice  wholly  InanfDdent  to  prove  that  a 
omtract,  either  written  or  verbal,  Boch  as  al> 
leged  was  ever  entered  Into  by  the  parties. 
Certainly  the  statute  of  frauds  cannot  be 
for  the  first  time  Invoked  upon  api)eal. 

The  evidence  was  Bn£9clent  to  carry  the 
case  to  the  Jury  upon  the  Issue  as  to  whether 
the  contract  sued  upon  was  ever  made  by  the 
parties.  If  an  agreement  upon  all  the  terms 
of  the  contract  was  reached  by  the  parties, 
as  the  evidence  reasonably  tends  to  show, 
and  nothing  remained  except  to  reduce  its 
teims  to  writing,  the  contract  was  complete, 
there  being  no  evidence  that  It  was  not  to 
become  effective  until  reduced  to  writing, 
a  breach  of  It  by  either  party,  causing  dam- 
age to  the  othec,  would  support  an  action 
for  snch  damage.  The  principles  applicable 
to  the  test  of  a  completed  contract  are: 
"Although  the  terms  of  the  contract  may 
all  be  agreed  upon,  still,  if  the  parties  make 
it  a  condition  to  the  existence  of  a  contract 
that  the  terms  agreed  upon  be  reduced  to 
writing,  and  signed  by  them,  there  is  no 
contract  until  this  is  done."  1  Add.  Cont 
(Morgan's  Ed.)  {  20.  "On  the  other  hand. 
It  is  well-settled  law  that,  where  the  parties 
have  assented  to  all  the  terms  of  the  con- 
tract, the  mere  reference  to  a  future  contract 
in  writing  does  not  negative  the  existence 
of  the  present  contract  In  other  words,  If 
the  parties  make  an  agreement  which  they 
intend  shall  be  binding  from  the  time  it  is 
made,  effect  will  be  given  It  from  that  time, 
though  they  Intend  it  shall  be  superseded  by 
a  more  formal  written  agreement."  2  Whart 
Cont  i  045;  Beach,  Mod.  Cont  Law,  {  3; 
Green  v.  Cole,  108  Mo.  70,  16  8.  W.  817; 
Lowrey  v.  Danfo'rth  (Mo.  App.)  68  8.  W.  41. 
Clearly  the  evidence  In  this  case  was  not 
snch  as  would  authorize  the  court  to  with- 
draw the  Issue  of  whether  there  was  a  con- 
tract between  the  parties  from  the  jury  and 
peremptorily  Instruct  a  verdict  upon  It  for 
the  defendant 

We  are  not  Informed  why  the  court  was 
Induced  to  give  the  charge  complained 
of  In  the  twenty-fourth  assignment  of  er- 
ror, which  is  as  follows:  "The  oath  admin- 
istered to  each  of  you  when  Impaneled  was 
that  you  would  a  true  verdict  render  accord- 
ing to  the  law  as  It  may  be  given  you  In 
charge  by  the  court,  and  to  the  evidence  sub- 
mitted to  yon  under  the  mllngs  of  the  court 
Hence,  you  are  instructed  that  In  considering 
yoor  verdict  yon  must  not  receive  or  consider 
any  testimony  other  than  that  now  before 
yon."  Conditions  may  have  arisen  that  not 
only  made  it  pr<^>er,  but  the  dn^  of  the 
court,  to  give  such  instruction  to  the  Jury. 
However,  whether  such  conditions  obtained 
or  not,  we  cannot  see  bow  either  party  could 
have  been  prejudiced  by  such  charge. 

TboBe  assignments  which  complain  of  the 


conrt's  overruling  defendant's  motion  for  a 
new  trial  are  not  well  taken. 
Tlw  Judgment  Is  affirmed. 

On  Motlm  for  Blearing. 

It  Is  complained  In  this  motion  that  w« 
erred  In  overruling  the  twenty-second  assign- 
ment of  error  which  complains  of  the  portion 
of  the  charge  which  submits  the  Issue  as  to 
plaintiff's  right  to  recover.  The  propositions 
advanced  under  the  assignment  are:  (1) 
That  a  party  can  only  recover  upon  the  con- 
tract alleged  by  him ;  and  (2)  that  the  charge 
should  conform  to  the  pleadings  of  the  par- 
ties. In  disposing  of  this  assignment  In  our 
original  opinion,  we  observed  that  "as  the 
anbstance  of  Issues  made  by  pleadings  is  all 
that  Is  necessary  to  be  proven,  a  charge 
which  submits  to  the  Jury  the  substance  of 
the  essential  Issues  made  by  the  pleadings 
and  evidence  necessary  to  plaintiff's  recov^y, 
sufficiently  conforms  to  the  rule  which  re- 
quires it  to  conform  to  the  pleadings,"  and, 
upon  this  principle,  held  the  charge  not 
obnoxious  to  the  objections  raised  by  the 
assignment  A  reconsideration  of  the  assign- 
ment has  not  Induced  us  to  change  our 
opinion  on  the  question  presented.  This  part 
of  the  charge  may  not,  In  that  it  falls  to 
embody  the  express  terms  of  the  contract 
declared  <xi,  be  fall  enough.  But,  save  an 
evident  clerical  error  In  its  date  (which  could 
not  possibly  mislead  the  Jury),  It  presents 
the  substance  of  the  Issues  made  by  the 
pleadings  and  evidence.  If  defendant  de- 
sired a  more  specific  presentation  of  the 
terms  of  the  contract  sued  upon.  It  should 
have  prepared  and  requested  a  special  charge 
to  that  end.  The  defect  tn  the  court's  charge, 
should  It  be  regarded  as  defective.  Is  one  of 
omission  only.  The  charge  is  good  as  far 
as  It  goes,  and  Is  such  as  to  require  the 
request  of  a  special  instruction  supplying 
the  omission  before  advantage  can  be  taken 
of  It  on  appeal.  Neither  proposition  under 
the  assignment  presents  the  question  of  vari- 
ance between  the  contract  alleged  and  proved, 
and  a  consideration  of  such  question  would 
be  fbreign  to  It  and  unauthorized.  However, 
the  rule  seems  to  be  that  where  evidence  la 
admitted  without  objection,  the  question  of 
variance  cannot  be  raised  upon  an  instruction 
to  the  Jury.  Moffatt  v.  Snydor,  13  Tex. 
628;  Huston  v.  Clute,  19  Tex.  179;  First 
Nat  Bank  of  Hockwall  v.  Stephenson,  82 
Tex.  Rep.  435,  18  S.  W.  683;  Clark  v.  Reese, 
26  Tex.  Cav.  App.  619,  64  a  W.  783. 

That  the  statute  of  frauds  must  in  some 
way  be  iq>eclally  interposed  In  the  trial  court 
Is  well  settled  by  the  authorities  In  this  state, 
some  of  which  are  cited  In  our  original  opin- 
ion. And  we  can  perceive  no  reason  for 
receding  from  our  original  opinion  that  such 
Interposition  was  not  made  by  requesting 
a  peremptory  Instruction  to  find  for  the  de- 
fendant, without  stating  the  ground  upon 
which  such  Instruction  was  asked.  In  the 
case  of  Ck>eand  v.  Bunker  (B.  D.)  50  N.  W, 
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81,  it  appeariox  npon  the  trial  that  the  ««• 
tract  sued  on  was  within  the  statute  of 
frauds,  counsel  for  defendant  requested  the 
court  to  peremptorily  instruct  the  jury,  that 
plaintiff  could  not  recover  because  the  con- 
tract was  not  reduced  to  writing,  the  refusal 
of  which  being  assigned  as  error,  the  court 
In  passing  upon  it  held  as  follows:  "We  are 
of  the  opinion  that  the  refusal  to  give  this 
instruction  was  not  error,  under  the  evidence 
in  this  case.  The  August  agreement  as  to 
the  surrender  of  the  premises  and  payment 
of  $500  was  given  In  evidence,  and  admitted 
without  objection.  It  was  too  late,  there- 
fore, after  the  evidence  was  closed,  and  the 
case  about  to  be  submitted  to  the  Jury,  to 
Interjpose  the  objection.  Contracts  within 
the  statute  of  frauds,  not  reduced  to  writ- 
ing, are  not  illegal,  but  only  incapable  of  be- 
ing enforced  against  a  defendant  without 
writing,  an  Immunity  which  the  defendant 
may  waive.  And  this  requirement  of  the 
statute  may  be  waived  by  a  defendant  by 
a  failure  to  object  to  parol  evidence  of  a  con- 
tract that  the  statute  prescribes  shall  be  In 
writing  to  be  binding  upon  a  party.  This 
question  was  fully  considered  and  decided  by 
this  court  in  the  case  of  McLaughlin  v. 
Wheeler,  47  N.  W.  81&  Aa  bearing  upon  this 
question,  in  addition  to  the  cases  cited  in 
that  opinion,  see  Browne,  St.  Frauds  (4th 
Ed.)  S  185;  Montgomery  v.  E>dwards,  46  Vt 
151,  14  Am.  Rep.  618;  Bommer  v.  Manu- 
facturing C!o.,  81  N.  T.  468;  Ames  t.  Jack- 
son, 115  Mass.  608;  Dock  Co.  v.  Kinzie,  49  111. 
289;  Cahin  r.  Blgelow,  18  Pidc.  (Mass.)  369; 
Huffman  ▼.  Ackley,  34  Mo.  277;  Houser  v. 
I/amont,  55  Pa.  .111,  93  Am.  Dec.  755;  How- 
ard V.  Sexton,  4  N.  Y.  167.  It  is  also  contend- 
ed that  it  was  not  necessary  for  the  defend- 
ant to  plead  the  statute  In  this  case,  in  or- 
der to  avail  herself  of  Its  protection.  We 
agree  with  counsel  in  this  proposition.  De- 
fendant could,  no  doubt,  have  objected  to 
the  evidence,  and  it  would  have  been  the 
duty  of  the  court  to  exclude  It;  but,  as  we 
have  before  seen,  she  could  waive  the 
protection  of  the  statute  made  for  her  bene- 
fit" While  a  general  denial  is  sufficient  to 
let  In  the  defense  of  the  statute  of  frauds 
(Buhl  T.  Stephens  [O.  C]  84  Fed.  922;  Buslck 
v.  Van  Ness,  44  N.  J.  Eq.  82,  12  Atl.  609; 
Metcalf  V.  Brandon,  68  Miss.  841;  Tatge  v. 
Tatge,  34  Minn.  272,  25  N.  W.  696.  26  N.  W. 
121;  Dunn  v.  Moore,  38  N.  C.  864;  Allen  T. 
Chambers,  89  N.  C.  126;  State  v.  Water- 
works, etc.,  Co.,  74  Mo.  App.  273;  Boyd  v. 
Paul,  125  Mo.  9,  28  S.  W.  171;  Hac&ett  ▼. 
Watts,  138  Mo.  502,  40  S.  W.  113 ;  Porter  v. 
Citizens'  Bank,  73  Mo.  App.  513;  Wiswell 
V.  Tefft,  5  Kan.  263;  Coqulllard  v.  Suydam, 
8  Blackf.  [Ind.]  24;  Suman  v.  Sprlngate, 
67  Ind.  115),  the  defendant  Is  still  obliged  to 
make  bis  defense  good  by  objecting  to  parol 
evidence  which  is  sought  to  be  Introduced 
by  the  plaintiff  to  prove  the  contract  (Crongh 
V.  Nurge,  44  App.  Dlv.  19,  60  N.  T.  Supp. 
395;    Clement   t.    Gill,    59    Mo.   App.   482; 


Cosand  v.  Bunker,  2  S.  D.  294,  60  N.  W.  81). 
And  a  failure  to  object  to  parol  evidence 
when  it  is  Introduced  operates  as  a  waiver 
of  the  statute,  if  not  especially  pleaded. 
Montgomery  v.  Edwards,  46  Vt  161,  14  Am. 
Rep.  618 ;  Pike  v.  Pike,  69  Vt  635,  38  Aa 
265;  Lupean  v.  Brainard,  20  App.  Dlv.  212, 
46  N.  Y.  Supp.  1044;  Clement  v.  6111,  supra; 
Barrett  v.  Johnson,  77  Hun,  627,  28  N.  T. 
Supp.  892;  Jordan  v.  Greenboro  Furnace  Co., 
78  Am.  St  Rep.  664,  655,  not&  From  the 
foregoing  citation  of  authorities,  it  follows 
that  our  conclusion  to  the  effect  that  the 
statute  of  frauds  was  in  no  manner  inter- 
posed by  the  defendant  in  the  court  below, 
and  cannot  be  for  the  first  time  invoked  on 
appeal,  expressed  In  our  original  opinion,  is 
correct 

We  think  that  the  proof  was  sufficiently 
certain  as  to  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  breach  of  the  «»• 
tract  to  admit  of  his  recovery. 

The  motion  is  overruled. 


MORRISON  et  aL  t.  MORRISON  et  ai.* 

(Court  of  Olvil  Appeals  of  Texas.    June  2,  1906. 
Rehearing  Denied  June  30,  1906.) 

DCSOKRT    AND   DiSTBIBDTION— ADVANCKKENTS 

— Pbbbuxftiorb. 

Where,  prior  to  intestate's  death,  she  de- 
livered a  check  to  defendant  and  directed  him 
from  the  proceeds  thereof,  to  take  $9(X)  and 
pay  an  indebtedneas  on  the  purchase  price  of 
certain  land  belonidng  to  him  and  such  amount 
was  more  than  defendant's  share  in  intestate's 
estate,  such  gift  would  l>e  presumed  to  have 
been  intended  as  an  advancement 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Descent  and  Distribution,  |  426.] 

Appeal  from  District  Court,  Co(Ae  County; 
D.  E.  Barrett,  Judge. 

Action  by  J.  W.  Morrison  and  others 
against  C.  O.  Morrison  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal 
Reversed   and   rendered. 

Davis  &  Thomason,  for  appellants.  Gulp  & 
Glddlngs,  for  appellees. 

CONNER,  O.  J.  Appellants,  I.  W.  Morris- 
on, Thomas  H.  Morrison,  H.  A.  Morrison  and 
Jane  A.  Minnls,  sons  and  daughter  of  Mrs. 
N.  A.  Morrison,  deceased.  Joined  by  the 
children  of  a  Mrs.  Hemphill  and  a  Mrs.  Oiler, 
also  daughters  of  the  deceased,  instituted  this 
suit  In  the  district  court  of  Cooke  counts 
against  the  appellee  C.  O.  Morrison,  the  re- 
maining child  of  Mrs.  N.  A.  Morrison,  to  re- 
cover an  interest  in  the  estate  of  the  de- 
ceased, and  to  charge  as  against  appellee  C  C. 
Morrison  and  his  wife,  also  Joined  in  the  suit 
the  sum  of  $900,  which  it  was  alleged  appellee 
C.  C.  Morrison  had  used  in  paying  a  voidor's 
lien  npon  his  homestead.  The  trial,  which 
was  before  the  court,  resulted  In  a  Judgment 
in  favor  of  appellants  for  the  sum  of  $181.83, 
which  had  been  tendered  by  appellee  and 
was  In  the  bands  of  the  clerk,  from  which 
Judgment  an  apx)eal  has  been  prosecuted. 

•Writ  of  error  denied  by  Supreme  Court  Oct.  11. 190S. 
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The  sole  question  presented  Is  wbetber  4be 
Judgment  la  supported  by  the  facts.  It  Is 
undisputed  tbat  the  deceased,  who  was  a 
widow  84  years  of  age,  sold  her  (arm  In 
Cooke  county  on  the  28th  day  of  June,  1905, 
for  the  sum  of  $3,066.66  in  cash.  This  farm 
constituted  her  entire  estate,  and  was  paid 
for  by  the  purchaser  in  a  check  for  the 
amount  stated  on  one  of  the  national  banks 
of  the  dty  of  GalnsriUe.  After  mutations 
not  necessary  to  notice  here,  appellee  had 
this  amount  placed  to  his  oredlt  upon  the 
books  of  another  one  of  the  banks  in  said 
city,  and  on  July  27,  1906,  drew  therefrom 
the  sum  of  |900,  with  which,  together  with 
some  $300  of  his  own  m<Mi^,  he  discharged 
a  debt  secured  by  render's  lien  upon  his 
homestead  On  the  same  day  he  also  with- 
drew the  further  sum  of  $166.66,  which  ap- 
pellee O.  C.  Morrison  testifies  that  he  gave 
to  his  mother,  but  which  (save  the  amount 
tendered  to  appellants  in  court)  be  testifies 
was  ezi)ended  In  the  payment  of  her  funeral 
expenses.  Six-sevenths  of  the  remaining 
$2,000  of  the  fund  appellee  afterwards  div- 
ided among  his  said  brothers  and  other 
heirs  of  the  dectosed,  himself  retaining  one- 
seventh.  It  further  appears  that  Mrs.  N.  A. 
Morrison,  the  mother,  who  was  a  resident 
of  Cook^  county,  died  Intestate  on  the  29th 
day  of  July,  1906,  owing  no  debts,  and  that 
there  has  never  been  any  administration  upon 
her  estate,  nor  any  necessity  therefor.  Mrs. 
Zulah  Morrison,  the  daughter-in-law  of  the 
defendant  C.  C.  Morrison,  testified:  "My 
husband  and  I  stayed  at  O.  C.  Morrison's  on 
the  night  oC  the  26th  of  July.  We  sat  up  with 
Grandma  Morrison.  I  Just  happened  Into 
the  room  when  they  brought  the  check  to 
her  to  sign.  My  husband  bad  already  writ- 
ten the  check.  Grandma  MorriscHi  was  in 
bed  at  the  time.  We  propped  her  up  in  bed 
to  sign  the  check.  I  heard  her  tell  Mr.  Mor- 
rison (G.  C.)  to  pay  his  land  notes  off.  I  saw 
her  sign  the  check.  She  said  she  thought  she 
would  get  well,  and  be  able  to  go  west  to 
see  her  grand  children  out  there.  The  check 
was  signed  before  breakfast.  C.  C.  Morrison 
propped  her  up  In  bed,  and  she  signed  the 
dieck.  Some  time  during  the  morning  on 
which  she  signed  the  check,  I  beard  her  tell 
Mr.  0.  C.  Morrison  to  pay  his  land  out.  Tbat 
was  all  I  heard  her  say.  I  did  not  bear  her 
say  what  she  wanted  done  with  the  balance 
of  the  money."  Luther  Morrison,  the  hus- 
band of  Mrs.  Zulah  Morrison,  testified:  "I 
saw  Mrs.  N.  A.  Morrison  sign  the  check  for 
$3,066.66.  She  was  sitting  in  the  bed  propped 
up  at  the  time.  Grandma  said  she  wanted 
C.  C.  Morrison  to  pay  his  place  out,  and  to 
put  $1,000  In  the  Whitesboro  Bank,  and 
$1,000  In  the  Sherman  Bank,  and  bring  her 
the  balance.  She  said  for  him  to  pay  $000 
on  his  place  and  bring  her  $165.  She  said 
be  sure  and  pay  your  place  out  I  believe 
I  am  going  to  get  well,  but  If  I  should  die, 
you  would  not  get  it,  and  I  have  give  you 
the  money  and  want  you  to  have  It." 


The  question  presented  is,  In  substance, 
whether  under  the  foregoing  facts  and  some 
other  evidence  hereinafter  referred  to,  appel- 
lee C.  0.  Morrison  was  entitled  to  retain  the 
$900  given  him  by  his  mother  and  also  to  re- 
ceive a  distributive  share  of  one-seventh  of  the 
remainder  of  his  deceased  mother's  estate.  We 
think  not,  and  that  the  court  below  erred  in 
so  finding  and  adjudging.  Rev.  St  1895,  art. 
1C94,  provides  that  "where  any  of  the  children 
of  a  person  dying  Intestate,  or  their  Issue, 
shall  have  received  from  such  intestate,  or 
their  issuer  shall  have  received  from  such  In- 
testate In  his  lifetime  any  real,  personal,  or 
mixed  estate  by  way  of  advancement,  and 
shall  choose  to  come  Into  the  partition  and 
distribution  of  the  estate  with  the  other  dis- 
tributees, such  advancement  shall  be  brought 
into  hotchpotch  with  the  whole  estate,  and 
such  party  returning  such  advancement  shall 
thereupon  be  entitled  to  his  proper  portion  of 
the  whole  estate;  provided,  that  It  shall  be 
sufficient  to  account  for  the  value  of  the 
property  brought  into  hotchpotch  at  the  time 
it  was  advanced."  If,  therefore,  the  $900 
from  bis  mother's  estate  was  received  by  ap- 
pellee O.  G.  Morrison  "by  way  of  advance- 
ment," he  must,  before  being  entitled  to 
participate  with  other  heirs  In  the  distribu- 
tion of  the  entire  estate,  return  the  same  that 
it  may  be  brought  into  hotchpotch  with  the 
whole  estate  It,  hence,  becomes  important 
to  determine  from  the  evidence  whether  ap- 
pellee O.  0.  Morrison  received  said  $900  by 
way  of  advancement  within  the  meaning  of 
the  statute,  or,  as  appellees  insist,  as  an 
"absolute  gift"  We  think  it  clear  from 
the  authorities  that,  in  the  absence  of  circum- 
stances showing  a  contrary  Intention,  a  gift 
by  a  parent  to  a  child  of  money,  such  as 
shown  in  this  case,  is  presumed  to  be  an 
advancement  See  Lott  v.  Kaiser,  61  Tex. 
668;  Woessner  v.  Wells  (Tex.  Oiv.  App.) 
28  S.  W.  249;  Williams  on  Executors,  vol. 
2,  P.  1274;  Rlckenback  v.  Zimmerman,  SO 
Am.  Rep.  87;  Goodwin  v.  Parnell  (Ark.) 
65  S.  W.  427;  Nichols  v.  King  (Ky.)  68  S. 
W.  133;  Reynolds'  Adm'rs  v.  Reynolds 
(Ky.)  18  8.  W.  517;  Steele  t.  Frlarson 
(Tenn.)  8  S.  W.  662;  14  Oyc.  pp.  162,  169. 
During  life,  by  proper  transfer  or  will  a 
person  may  dispose  of  his  property  as  he 
pleases.  He  may  thus  disinherit  or  prefer 
one  child  above  another.  But,  In  the  ab- 
sence of  a  will,  and,  in  the  absence  of  cir- 
cumstances sufficient  to  show  otherwise,  the 
presumptions  referred  to  obtains.  The  pre- 
sumption as  well  as  the  statute  quoted,  tends 
to  produce,  as  near  as  may  be,  equality  in 
the  distribution  of  the  estate  of  an  intestate, 
and  Is  evidently  equitable.  The  utmost 
effect  that  we  think  can  be  given  to  the  evi- 
dence In  this  case  is  to  hold  that  Mrs  N.  A. 
Morrison  made  a  gift  of  $000  to  her  son 
C  C.  Morrison,  and  that  to  this  extent  she 
Intended  to  prefer  him  over  her  other  chil- 
dren. But  it  does  not  follow  from  this  that 
she  intended  that  C  C.  Morrison  should  also 
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receive  a  distributive  sbare  of  tbe  remain- 
der of  her  estate.  She  left  no  will  bo  de- 
claring, nor  is  there  other  evidence  of  sncb 
effect.  The  $900  was  more  than  appellee 
G.  G.  Morrison's  proper  portion  of  his  mother's 
entire  estate.  To  this  extent  he  was  prefer- 
red. Beyond  this  we  do  not  thinly  he  slioald 
be  permitted  to  claim,  in  the  absence  of  more 
convincing  proof,  that  bis  deceased  parent  so 
intended.  The  gift  Is  not  inconsistent  with 
the  presumption  indulged,  and  tbe  several 
letters  of  the  deceased  referring  to  her  son 
I.  W.  Morrison  la  unkind  terms,  upon  which 
appellees  rely,  were  in  answer  to  letters 
written  by  appellee  O.  O.  Morrison,  which 
were  not  produced,  and  in  our  Judgment  fall 
far  short  of  showing  a  settled  purpose  on 
tbe  part  of  the  deceased  mother  to  deprive 
ber  son  I.  W.  Morrison  of  any  part  of  her 
estate  to  which  she  might  under  tbe  law  be 
entitled,  and  as  to  ber  otb»  cUldren  tbe 
record  discloses  not  even  a  temporary  ab- 
sence of  a  mother's  tender  regard. 

We  conclude  that  the  court  erred  in  its  find- 
ing and  Judgment  to  the  effect  that  appellee, 
without  return  of  the  $900  received  by  him, 
was  entitled  to  participate  in  the  distribution 
of  the  remainder  of  the  estate.  The  Judg- 
ment will,  therefore,  be  reversed  and  here 
rendered  for  appellants  against  appellee  G.  O. 
Morrison  for  tbe  one-seventh  of  tbe  $2,000  of 
bis  mother's  estate  retained  by  him,  viz.,  the 
sum  of  $2ii5<i/T,  with  interest  thereon  from 
Mrs.  Morrison's  death,  July  29,  190Q,  at 
tbe  legal  rate,  together  with  all  costs  of  this 
court,  and  of  tbe  court  l)elow,  it  l)eing 
further  adjudged  that  the  said  sum  of  $81.83 
in  the  bands  of  the  cleric  of  the  trial  court 
be  paid  to  appellants  and  which,  together 
with  the  principle  sum  herein  adjudged 
against  appellee  G.  G.  Morrison,  shall  be 
partitioned  among  appellants  In  their  proper 
proportion. 

GULF,  G.  &  S.  F.  RY.  CO.  t.  OOOPWOOD.* 

(Court  of  Civil  Appeals  of  Texas.    June  9, 1906. 
Rehearing  Denied  June  SO,  1906.) 

1.  Cabbikiis— Wbonofui.  Tbeathxnt  or  Pab- 
SENQKBS— Action— iNBTBucrioNS. 

In  an  action  against  a  carrier  for  wrong- 
ful treatment  of  plaintiff  and  her  invalid  daugh- 
ter, the  court  properly  instructed  that  It  was  the 
duty  of  the  carrier's  servants  to  exercise  such 
a  degree  of  care  as  would  reasonably  insure  the 
safety  of  the  passengers  in  view  of  their  physic- 
al condition,  and  a  failure  to  discharge  the 
duty  was  negligence. 

[Ed.  Note. — For  canes  in  point,  see  voL  9, 
Gent.  Dig.  Carriers,  Si  1093,  1096.] 

2.  Evidence— DEOi.ABATions— Res  Gwftx. 

In  an  action  against  a  carrier  for  wrong- 
ful treatment  of  plaintiff's  invalid  daughter, 
evidence  that,  while  the  carrier's  servants  were 
carrying  tbe  daughter  to  the  baggage  car,  some 
man,  a  stranger,  walked  up  and  told  them  not 
to  put  her  In  the  baggage  car,  was  admissible 
aa  part  of  the  res  scmtic. 

*Writ  ot  error  denied  by  Supreme  Court  Oct  11, 1906. 


8.  CABBIKB&— WaoNartTL  Tbeatmknt  or  Pas- 

BZNOEBa—DAVAOEs— Evidence. 

In  an  action  against  a  carrier  for  wrong- 
ful treatment  of  plaintiff-  and  ber  invalid  daugh- 
ter, consisting  of  refusal  of  tlie  carrier's  serv- 
ants to  assist  the  daughter  to  alight  till  after 
the  other  passengers  liad  left  the  train  and  it 
was  switched  into  the  railroad  yards,  when  the 
servants  knew  her  helpless  condition,  and  knew 
tliat  it  would  be  difficult  to  procure  hotel  ac- 
commodations, evidence  that  after  leaving  the 
train  plaintiff  and  her  daughter  were  compelled 
to  drive  to  three  different  places  before  they 
could  secure  lodging,  and  that  this  took  them 
a  considerable  time,  was  admissible. 
4.  Dahaoes— Mental  Suffebino— Pbozikate 

Cattbe. 

In  an  action  against  a  carrier  for  wrong- 
ful treatment  of  plaintiff  and  her  invalid  daugh- 
ter, plaintiff  is  entitled  to  recover  for  her  own 
mental  suffering  caused  by  the  carrier's  negli- 
gence and  wrongful  treatment  of  her  daughter, 
where  the  carrier's  servants  knew  the  relation- 
ship between  them. 

[Ed.  Note.— For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Damages,  K  100-103J 

Appeal  from  District  Court,  Johnson  Coan- 
ty;  O.  li.  Lockfttt,  Judge. 

Action  by  Mrs.  M.  J.  Goopwood  against  the 
Oulf,  Colorado  and  Santa  F6  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

J.  W.  Terry  and  A.  H.  Culwill,  for  appe- 
lant   S.  O.  Padelford,  for  appellee. 


TAIiBOT,  J.  This  is  a  suit  instituted  by 
appellee  against  appellant  to  recover  damages 
for  physical  pain  and  mental  anguish  suffer- 
ed by  her  on  aocount  of  tbe  alleged  negli- 
gaux  and  wrongful  treatment  of  herself  and 
her  daughter,  Minnie  Goopwood,  while  appel- 
lant's passengers  going  from  Browuwood, 
Tex.,  to  San  Angelo,  Tex.  Aroellant  answer- 
ed by  general  demurrer  and  general  denial. 
A  Jury  trial  resulted  in  a  verdict  and  Judg- 
ment for  appellee  in  the  sum  of  $1,250,  from 
which  appellant  has  appealed. 

The  testimony  is  conflicting,  but  sufficioit 
to  warrant  the  following  conclusions  of  fact: 
Tbe  appellee^  Mrs.  M.  J.  Goopwood,  was  a 
widow,  and  ber  family  <m  January  1,  1903, 
consisted  of  herself,  ber  unmarried  daughter, 
Minnie  Goopwood,  ber  widowed  daughter, 
Mrs.  Ellis  Overton,  and  little  granddaughter, 
Oiadys.  Miss  Minnie  Goopwood  was  afflicted 
with  consumption,  and  the  family  had  be&a 
residing  In  Wichita  Falls  for  the  benefit  of 
ber  health.  Her  condition  became  so  seri- 
ous in  December,  1902,  it  was  decided  to  take 
ber  to  San  Angelo,  Tex.,  with  the  hope  that 
ber  health  would  be  restored  or  benefited  by 
tbe  climate  there.  With  this  object  in  view 
appellee,  with  her  two  daughters,  Miss  Minnie 
Goopwood  and  Mrs.  Overton,  and  ber  little 
granddaughter,  Gladys,  started  from  Wichita 
Fails  to  San  Angelo  on  the  evening  of  Decem- 
ber  81,  1902,  and  reached  appellant's  depot  at 
Browuwood  about  sundown  January  1,  1903. 
Miss  Minnie  had  a  chill  en  route  at  B^ 
Worth,  and  when  she   arrived  at  appellant's 
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depot  at  Brownwood  was  very  sick,  unable 
to  walk,  and  practically  helpless.  She  was 
placed  In  a  chair  in  appellant's  depot  house 
at  Brownwood  where  she,  appellee,  and  Mrs. 
Overton  and  little  daughter  remained  until 
the  arrival  of  appellant's  passenger  train  go- 
ing to  San  Angelo,  which  was  probably  be- 
tween 0  and  10  o'clock  that  night.  In  the 
meantime  appellee  purchased  tickets  for  her- 
self and  daughters  over  appellant's  road  for 
San  Angelo,  paying  the  amount  charged  there- 
for. When  the  train  reached  Brownwood 
the  porter  and  brakeman  went  Into  the  wait- 
ing room  of  the  depot,  and  appellee  told 
them  that  her  daughter  could  not  walk  and 
asked  them  If  they  would  carry  her  on  the 
train,  to  which  they  replied  they  would. 
About  this  time  Mrs.  Overton  stated,  in  the 
presence  of  the  porter  and  brakeman,  that 
she  would  go  and  secure  a  seat  In  the  train  for 
her  sister.  The  porter  and  brakeman  picked 
up  the  chair  Miss  Minnie  Coopwood  was  in 
and  carried  her  out  towards  the  engine  and 
baggage  car  with  the  intention  of  putting  her 
in  the  baggage  car.  Miss  Minnie  Ckx^wood 
asked  them  not  to  put  her  in  the  baggage 
car,  and  cried  out  to  her  mother  to  stop 
the  porter  and  brakeman  and  not  let  them 
put  her  In  the  baggage  car.  Appellee  called 
to  them  and  asked  them  not  to  put  her 
daughter  In  the  baggage  car,  but  they  proceed- 
ed towards  the  baggage  car,  and  said  that 
was  the  place  for  her  If  she  was  sick.  Miss 
Minnie  Coopwood  begged  not  to  be  put  on  the 
ttaggage  car,  and  about  this  time  some  man, 
a  stranger,  walked  up  and  told  the  porter  and 
brakeman  to  stop  and  not  put  her  in  the  bag- 
gage car,  to  which  one  of  them  replied: 
"Boss,  there  ain't  enough  room  in  the  other 
car  toe  het" — ^and  the  stranger  remarked: 
"Hake  tbe  passengers  make  room  for  her." 
Hiss  Minnie  was  then  put  into  a  day  coach, 
where  she  remained  in  the  care  of  her  mother 
mitU  San  Angelo  was  reached.  Shortly  before 
the  train  got  to  San  Angelo  appellee  told  the 
conductor  that  she  wanted  him  to  help  them 
off  just  as  soon  as  the  depot  was  reached, 
and  the  conductor  said  he  would  when  he  got 
through  helping  tbe  other  passengers  off  the 
train.  As  the  train  was  running  into  San 
Angelo,  Miss  Coopwood  said  to  the  conductor: 
"Please  help  me  off  now.  I  am  very  sick  and 
suffering."  And  appellee  also  called  to  htm 
before  he  got  to  tbe  car  door  and  asked  him 
to  help  them  off.  To  which  the  conductor 
made  no  reply,  or.  If  so,  it  was  not  heard  by 
ai^llee.  When  the  train  stopped  at  San 
Angelo,  and  while  the  conductor  was  assisting 
other  passengers  off,  appellee  asked  him  to 
help  her  daughter  off  the  train,  that  she  was 
suffering  excruciating  pain  In  her  lungs,  aud 
that  she  wanted  to  get  her  to  a  house  where 
■he  could  have  her  taken  care  of  and  give 
her  medical  aid.  The  conductor  said  that, 
when  he  got  through  helping  the  passengers 
off,  be  vonld  help  her  off;  but,  accord- 
ing to  appellee's  statement,  she  did  not 
see  him  any  more^  and  after  all  the  pas- 


sengers were  off  the  train,  except  herself 
and  daughters,  the  brakeman  came  in  the 
coach  and  said  the  conductor  had  gone  home 
and  the  train  would  have  to  be  switched  down 
Into  the  yards.  After  this  a  negro  porter  came 
In  the  car  and  she  asked  him  to  tell  the 
conductor  to  help  them  off  tbe  train,  and 
he  made  no  reply,  but  shut  the  ^oor  and  left 
John  Abney,  a  coach  cleaner  in  the  employ 
of  appellant,  with  whom  appellee  was  ac- 
quainted, next  came  Into  the  car,  and  he  said 
they  would  have  to  switch  the  coach  off  of 
that  track.  The  coaches  were  then  switched 
down  into  the  yards  probably  100  yards  dis- 
tant from  the  depot,  and  John  Abney  ordered 
a  carriage,  and  appellee  and  her  daughters 
were  put  in  It,  and  they  left  seeking  a  hotel. 
The  principal  hotel  of  San  Angelo  had  been 
previously  burned,  a  fact  known  to  appel- 
lant's conductor  at  this  time.  The  passengers 
who  disembarked  from  the  train  before  appel- 
lee and  daughters,  who  were  able  to  do  so, 
had  secured  lodging  in  the  hotels,  and  appellee 
and  her  daughters  were  compelled  to  drive 
to  three  different  places  before  accommodations 
could  be  secured.  Appellee  and  her  daughters 
remained  in  the  car  after  the  train  reached 
San  Angelo,  before  they  secured  a  carriage 
and  left  it,  probably  a  tialf  hour  or  longer. 
She  and  her  daughter,  Mrs.  Overton,  were 
ptiysicaily  unable  to  carry  Miss  Coopwood  on 
and  off  the  train,  and  this  fact,  as  well  also 
as  the  helpless  condition  of  Miss  Coopwood, 
was  well  known  to  appellant's  conductor  and 
other  employes  in  charge  of  the  train  upon 
which  they  were  traveling.  The  relationship 
existing  between  appellee  and  Miss  Coopwood 
was  also  known  to  said  employes.  Appellee 
sustained  damages  by  reason  of  the  physical 
and  mental  pain  suffered  by  her  as  a  result 
of  tbe  acts  charged  against  appellant's  serv- 
ants in  the  amount  awarded  by  the  Jury. 

Complaint  is  made  of  that  portion  of  para- 
graph 8  of  the  court's  charge  in  which  the 
Jury  were  instructed :  "That  it  was  the  duty 
of  tbe  defendant's  servants  in  charge  of  said 
train  to  exercise  such  a  degree  of  care  as 
would  reasonably  Insure  the  safety  of  such 
passengers  In  view  of  their  physical  condi- 
tion, and  a  failure  on  the  part  of  the  defend- 
ant through  its  said  servants  to  discharge 
said  duty  was  negligence."  The  objections 
urged  to  this  charge  are :  That  It  is  in  effect 
an  instruction  that  the  defendant  was  held  to 
be  an  Insurer  of  the  safety  of  its  passengers 
and  imposed  upon  the  defendant  a  higher 
degree  of  care  than  that  required  by  law; 
that  under  the  peculiar  circumstances  of  tills 
case,  and  the  theory  upon  which  a  recovery 
Is  sought,  the  failure  of  the  railway  company 
to  use  even  a  very  high  degree  of  care  to- 
wards the  plaintitTs  daughter.  Miss  Coop- 
wood, would  not  t>e  negligence  towards  the 
plaintiff.  We  are  inclined  to  the  opinion 
that  neither  of  these  objections  are  wel> 
taken.  The  clause  of  the  charge  complained 
of  correctly  defines  the  duty  of  railway  com- 
paniea,  under  decisiona  of  this  and  other 
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states,  towards  Bick  and  helpless  passengers, 
and  It  Is  not  believed  that  the  form  of  ex- 
pression misled  the  Jury  into  the  belief  that. 
In  accepting  appellee  and  her  daughters  as 
passengers,  appellant  thereby  became  an  in- 
surer of  their  safety  In  the  sense  as  contend- 
ed by  its  counsel.  In  the  case  of  Railway 
Co.  ▼.  Miss  Willie  Gilmer,  18  Tex.  OIv.  App. 
680,  45  S.  W.  1028,  appellee,  on  accotmt  of 
physical  disabilities,  was  unable  to  walk, 
and,  while  being  removed  from  the  train  by 
the  conductor,  was,  through  bis  negligence, 
Injured.  The  Court  of  Civil  Appeals  at  San 
Antonio  quotes  with  approval  from  Croom 
V.  Railway  (Minn.)  63  N.  W.  1128v  18  L.  R. 
A.  602,  38  Am.  St  Rep.  557,  this  language: 
"But  If  the  company  voluntarily  accepts  a 
person  as  a  passenger  unattended  by  a  ser- 
vant capable  of  taking  care  of  and  rendering 
him  necessary  assistance,  whose  inability  to 
care  for  himself  Is  apparent  or  made  known 
to  its  servants  when  he  is  accepted  as  a 
passenger,  and  renders  special  care  and  as- 
sistance necessary,  the  company  is  negligent 
If  such  assistance  is  not  afforded.  In  such 
case  it  must  exercise  a  degree  of  care  com- 
mensurate with  the  responsibility  which  Is 
thus  voluntarily  assumed,  and  such  care 
must  be  such  as  will  reasonably  insure  the 
safety  of  the  passenger  in  view  of  his  physi- 
cal condition.  This  Is  the  duty  required  by 
law  as  well  as  the  dictates  of  humanity." 
Welghtman  v.  Railway  (Miss.)  12  South.  586. 
19  li.  R.  A.  671,  35  Am.  St.  Rep.  660;  Railway 
Co.  V.  Pltzer,  109  Ind.  179,  6  N.  B.  810,  10 
N.  E.  70,  58  AJn.  Rep.  387.  Appellant,  In 
this  case,  accepted  appellee  and  her  daugh- 
ters as  passengers  knowing  the  relationship 
existing  between  them  and  the  helpless  con- 
dition of  the  daughter.  It  knew  through  its 
servants  in  charge  of  the  train  that  the  moth- 
er was  Incapable  of  carrying  her  daughter 
on  and  off  the  train,  and  of  the  natural  affec- 
tion she  bore  her.  Under  the  circumstances, 
appellant  asstuned  the  duty  of  exercising 
such  care  as  would  reasonably  Insure  or 
secure  appellee  and  her  daughter  immunity 
from  negligent,  harsh,  or  improper  treatment 
by  Its  employes  during  their  transportation 
to  the  point  of  destination.  This  was  the 
duty  placed  upon  appellant  by  the  charge  in 
question  and  was  a  correct  application  of  the 
law  to  tiie  facts,  and  the  failure  to  discharge 
such  duty  was  negligence  on  its  part  and 
rendered  appellant  liable  to  appellee  for  such 
damages  as  proximately  resulted  to  her  from 
a  breach  of  such  duty. 

There  was  no  error  in  permitting  plaintiff 
to  testify  that,  as  the  employes  of  defendant 
were  proceeding  to  the  baggage  car  with  her 
daughter,  over  her  protest,  some  man,  a 
stranger,  walked  up  and  told  them  to  stop 
and  not  put  that  lady  in  the  baggage  car. 
This  was  a  declaration  or  exclamation  utter- 
ed by  a  bystander  or  person  present  at  the 
time  of  the  transaction  to  which  it  related 
and  calculated  to  throw  light  upon  the  pur- 
poses and  intention  of  the  parties  to  it,  and 


was  clearly  admissible  as  a  part  of  the  res 
gestae.  Railway  Co.  v.  Anderson,  82  Tex. 
616,  17  S.  W.  1039,  27  Am.  St  Rep.  902. 

Appellant's  third  and  fifth  assignments  of 
error  complain  of  the  court's  action  in  per- 
mitting appellee  and  Mrs.  Ellis  Overton  to 
testify,  over  its  objection,  to  the  effect  that 
after  leaving  appellant's  train  at  San  Angelo, 
they,  including  Miss  Goopwood,  were  com- 
pelled to  drive  to  three  different  places  be- 
fore they  could  secure  lodging  for  the  night 
and  that  It  seemed  like  an  hour  after  they 
got  in  the  carriage  at  San  Angelo  before  they 
found  a  place  to  stop.  It  is  contended  that 
the  railway  company  is  not  responsible  for 
the  length  of  time  appellee  was  riding  around 
In  a  carriage  looking  for  a  hotel,  nor  for 
the  Buffering  of  appellee  as  a  consequence 
thereof.  The  question  is  not  free  from  diffi- 
culty and  doubt;  but  in  view  of  all  the 
facts,  the  conclusion  is  reached  that  the 
testimony  was  admissible,  and  that  whether 
appellee's  delay  in  securing  lodging  for  her- 
self and  daughter,  and  any  physical  or  men- 
tal suffering  endured  by  appellee  by  reason 
thereof  after  she  succeeded  in  leaving  appel- 
lant's train,  was  proximately  caused  by  the 
negligence  of  appellant's  servants,  were  is- 
suable facts  for  the  determination  of  the 
Jury.  As  shown  by  our  conclusions  of  fact 
appellant's  conductor  was  informed  that  Miss 
Coopwood  was  suffering  excruciating  pain 
and  was  requested  by  both  her  mother  and 
herself  to  put  them  off  the  train  Just  as  soon 
as  San  Angelo  as  reached,  in  order  to  secure 
rooms  where  Miss  Coopwood  could  receive 
proper  care  and  medical  attention.  The  con- 
ductor himself  testified,  In  substance,  that 
he  knew  Miss  Coopwood  was  not  able  to  get 
on  and  off  the  train,  and  that  appellee  was 
not  able  to  assist  her  off ;  that  the  Langdon 
hotel  at  San  Angelo  had  been  burned,  and 
that  good  rooms  were  very  scarce  and  hard 
to  get  there  at  that  time;  that  he  knew  the 
drummers  were  making  a  run  for  the  hotels 
and  had  such  information  at  the  time  appel- 
lee and  her  daughter  were  asking  to  be  put 
off  the  train.  He  further  stated  that  he 
knew  It  was  necessary  for  appellee  and  her 
daughters  to  take  a  carriage  as  soon  as  they 
could  In  order  to  get  the  best  room  and  did 
not  request  the  drummers  to  stand  aside  and 
let  the  sick  lady  get  off;  that  be  did  not 
have  time  to  do  this.  According  to  appel- 
lee's version,  the  conductor  not  only  failed  to 
promptly  assist  her  and  her  daughter  off  the 
train,  but  neglected  to  do  so  altogether,  and 
suffered  the  car  in  which  they  were  riding 
to  be  switched  down  into  the  railroad  yards 
some  hundred  yards  from  the  depot  and 
away  from  the  hotels  and  boarding  houses, 
proximately  resulting,  as  the  Jury  might  fair- 
ly conclude,  in  the  dlQlculty  and  delay  ex- 
perienced by  appellee  and  her  daughters  in 
securing  lodging  for  the  night  snd  of  a];>- 
pellee's  mental  distress  occasioned  thereby. 

Appellant's  seventh  assignment  of  error 
is  as  follows:    "The  court  erred,  in  para- 
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grapb  Na  8  of  Its  charge  to  tbe  Jury,  1b 
gabmJttlng  to  the  Jury  as  an  issue  and  ques- 
tion as  to  whether  the  servants  and  employes 
•f  the  defendant  were  negligent  In  tbeir  treat- 
ment of  the  plaintiff's  daughter,  Miss  Minnie 
Ooopwood,  and  as  to  whether  by  reason  there- 
of the  plaintiff  was  caused  to  suffer  physi- 
cal or  mental  suffering,  and  authorizing  the 
jury  to  find  In  favor  of  the  plaintiff  any  sum 
as  damages  by  reason  of  any  such  suffering, 
because  such  damages,  if  any,  were  too  re- 
mote, veculative,  and  uncertain  to  form  the 
basis  of  any  cause  of  action  In  favor  of  the 
plahitlff  against  the  defendant,  and  were  not 
and  conld  not  reasonably  have  been  within 
the  (^ntemplatlon  of  the  parties  at  tbe  time 
of  entering  into  the  contract  of  passage  with 
plalntllt  and  her  said  daughter,  and  because 
Is  no  eyent  conld  the  plaintiff  recover  of 
tbe  defendant  any  sum  as  damages  for  men- 
tal  angnish  sustained  by  her  by  reason  of  any 
mistreatment  of.  Inattention  to,  or  neglect  of, 
ber  said  daughter  by  any  of  the  agents,  ser- 
vants, or  employes  of  the  defendant"  This 
presents  the  central  question  arising  on  the 
appeal  and  is  involved  in  several  of  appel- 
lant's   assignments.    That   the    physical    or 
mental  pain  suffered  by  Miss  Coopwood,  on 
account  of  any  personal  injury  or  wrong  In- 
flicted upon  her  by  the  negligence  of  the  ser- 
vants and  employes  of  appellant.  Is  not  an 
element  of  damages  whldi  her  mother  Is 
entitled  to  recover,  seems  to  be  well  settled, 
and  the  Jury  were  instructed  by  the  trial 
coart  to  that  effect    Pullman  Pal.  Gar  Go. 
V.  Trimble,  8  Tei.  Ctv.  App.  336;  28  S.  W. 
96;  Railway  Co.  v.  Martlno,  2  Tex.  Glv.  App., 
634,  18  8.  W.  1066,  21  8.  W.  781;    Railway 
Co.  V.  Gr^^ry  (Tex.  Civ.  App.)  73  S.  W.  28; 
Railway  Co.  ▼.  Woods,  16  Tex.  Glv.  App. 
612,  40  S.  W.  846;   City  of  Galveston  v.  Bar- 
bour, 62  Tex.  172,  SO  Am.  Rep.  619;    Rail- 
way ▼.  Trimble,  8  Tex.  Glv.  App.  336,  28 
8.  W.  96.     But  the  question  Is:  Was  appel- 
lee's own  mental  anguish  suffered  by  reason 
of  the  inattention  to,  mistreatment  of,  or 
neglect  of,  her  afflicted  and  helpless  daugh- 
ter. Independent  of  the  daughter's  suffering, 
an  element  of  ber  damages?    In  numerous 
telegraph    cases    decided    by    the   appellate 
courts  of  this  state,  it  has  been  held  that 
mental  angnish  Incurred  from  witnessing  the 
suffering  of  a  sick  wife  or  child,  or  otherwise 
occasioned  by  tbe  negligent  failure  of  a  tele- 
graidi  company  to  promptly  deliver  a  mes- 
sage addressed  by  the  husband  or  parent  to 
a  physician  requesting  him  to  come  to  the 
relief  of  the  afflicted  one,  was  an  element 
of  actual  damages  recoverable  for  a  breach 
ot  such  contract    l%e  following  are.a  few  of 
tbe  cases  in  which  the  principle  has  been  ap- 
plied In  cases  of  this  character:  Telegraph 
Co.  y.  Richardson,  79  Tex.  649, 16  8.  W.  689; 
Tel^^rapta  Co.  ▼.  Stephens,  2  Tex.  Civ.  App. 
129,  21  S.  W.  148;    Tel.  Co.  v  Gavin  (Tex. 
Civ.  App.)  70  8.  W.  229;  Woroack  v.  Tel.  Ca 
(Tex-  CW.  App.)  22  8.  W.  417;    Tel.  Go.  V. 


Kendzora  (Tex.  Civ.  App.)  20  S.  W.  245.  In 
the  last  cited  case  the  ground  of  recovery 
relied  on  was  that  appellee,  the  husband, 
suffered  mental  anguish  by  reason  of  the  fact 
that  his  wife  had  been  deprived  of  medical 
attention  and  advice  in  her  last  moments 
in  consequence  of  the  negligence  of  appellant 
In  falling  to  deliver  a  telegram  calling  a 
physician  to  her  bedslda  It  was  alleged  that 
the  husband  was  compelled  to  see  his  wife 
grow  worse  and  die  without  medical  atten- 
tion; that  be  was  greatly  shocked  and  har- 
assed tn  body  and  mind  by  reason  of  the 
tact  that  she  had  no  medical  attention  in 
her  dying  hours,  and  suffered  poignant  grief 
and  deep  sorrow  of  mind,  etc.,  on  account 
thereof.  A  Judgment  in  favor  of  the  hus- 
band was  affirmed  on  appeal  by  the  >Court 
of  <3lTll  Appeals  of  the  Second  District; 
Judge  St^hen  remarking  in  substance:  That 
in  the  case  of  Telegraph  Co.  v.  Cooper,  71  Tex. 
512,  9  8.  W.  698,  1  L.  R.  A.  728,  10  Am. 
St  Rep.  772,  relied  on  by  tbe  appellant  in 
support  of  its  contention  that  such  character 
df  mental  distress  was  not  recoverable,  ap- 
parently tends  to  support  that  contention; 
but  'f  BO,  It  was  overruled  by  the  subse- 
quent case  of  Telegraph  Co.  v.  Richardson, 
79  Tex.  640,  IS  8.  W.  689.  But  aside  from 
this  class  of  cases  we  have  the  case  of  Rail- 
way Co.  V.  Anchonda  (Tex.  Glv.  App.)  68 
S.  W.  743,  76  S.  W.  667,  which  is  more  near- 
ly In  point  on  the  facts.  In  that  case  tbe 
wife  of  the  appellee  purchased  of  tbe  rail- 
way company's  agent  tickets  for  herself  and 
two  children,  the  agent  looking  at  the  chil- 
dren to  see  if  they  were  entitled  to  half  fare 
tickets;  but  nothing  was  said  as  to  the  re- 
lationship existing.  When  the  train  upon 
which  the  mother  and  children  expected  to 
take  passage  arrived  at  tbe  station,  the  two 
children  were  placed  upon  the  train;  but 
the  train  was  not  stopped  long  enough  to 
enable  the  mother  to  board  it  and  her  chil- 
dren were  carried  away  on  the  train,  and 
separated  from  her.  It  was  held  by  the  Court 
of  Civil  Appeals  at  San  Antonio,  that  if 
the  railway  company  knew  of  the  relation- 
ship of  tbe  mother  to  the  children,  the  bus- 
band  was  entitled  to  recover  for  the  mental 
anguish  suffered  by  the  wife  as  a  direct  re- 
sult of  the  negligent  separation  of  her  from 
her  children,  without  proof  of  any  physical 
Injury.  We  are  unable  to  distinguish  in 
principle  the  case  under  consideration  from 
those  discussed  and  cited,  and  think  It  may 
be  sustained  upon  like  grounds.  Especially 
may  this  be  said  with  reference  to  Anchon- 
da's  Case. 

The  record  here  discloses  a  contract  be- 
tween appellant  and  appellee  by  which  ap- 
pellant undertook,  for  a  valuable  considera- 
tion, to  transport  appellee  and  her  sick  daugh- 
ter from  Brownwood  to  San  Angelo,  assum- 
ing thereby  the  duty  of  exercising  that  high 
degree  of  care,  as  before  stated,  to  avoid 
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Injury  to  them.  That  Miss  Minnie  Coop- 
wood  had  reached  her  majority  does  not  al- 
ter the  case.  She  was  still  a  member  of 
the  family,  a  helpless  invalid,  and  the  ob- 
ject of  her  mother's  tenderest  care  and  solic- 
itude. Appellant's  agents,  knowing  the  re- 
lationship, were  chargeable  with  knowledge 
of  those  natural  ties  of  affection  which  bound 
this  mother  to  her  afflicted  child  and  of  the 
fact  that  mental  distress  would  probably  re- 
sult to  the  mother  from  an  indignity  or  In- 
sult to  the  daughter  or  from  other  improper 
treatment  or  willful  neglect  of  her  as  a  nat- 
ural consequence  thereof.  Such  a  result 
from  such  cause  or  causes,  under  the  circum- 
stances, must  necessarily  have  been  within 
the  contemplation  of  the  parties  when  the 
contract  of  carriage  was  made.  In  such  case 
wrongful  and  negligent  acts  of  the  carrier's 
servants  toward  the  sick  and  dependent 
daughter  of  such  a  character  as  to  occasion 
mental  anguish  to  the  mother  would  be  n 
violation  of  the  duty  imposed  by  law  upon 
the  carrier,  and  a  breach  of  its  contract  with 
the  mother  as  much  so  as  if  such  wrongful 
or  negligent  acts  were  personal  to  her.  For 
such  a  violation  of  duty  and  breach  of  con- 
tract or  tort  grounded  upon  such  breach, 
we  think  the  carrier  should  be  held  liable 
in  damages  for  the  mother's  own  mental 
anguish  emanating  therefrom.  Railway  Go. 
V.  Gilbert,  64  Tex.  636;  Railway  v.  Smith 
(Tex.  Stip.)  1  8.  W.  666.  The  principle  of 
such  liability  rests  upon  the  fact  that  the 
wrong  done  the  child  under  such  circum- 
stances. Is  a  wrong  inflicted  upon  the  mother 
herself,  and  a  failure  on  the  part  of  the  rail- 
way company  to  exercise  that  degree  of  care 
required  by  law  to  guard  and  protect  the 
mother,  as  its  passenger,  from  either  phys- 
ical or  mental  pain.  The  mle,  as  stated, 
would  not  allow  the  mother  to  recover  as 
an  element  of  her  damages  the  physical  or 
mental  pain  sufTered  by  the  child  as  a  re- 
sult of  the  wrong  complained  of,  nor  per- 
haps, for  such  mental  anguish  as  may  have 
been  caused  her  by  sympathy  for  her  child. 
Her  recovery  must  be  restricted  to  such  men- 
tal anguidi  as  may  have  been  caused  her 
as  a  direct  result  of  such  wrongful  or  neg- 
ligent acts,  independent  of  the  child's  suffer- 
ing. In  the  case  at  bar  appellant's  rights 
were  carefully  guarded  in  this  respect.  The 
Jury  were  fully  instructed  by  the  court  that 
in  no  event  could  they  find  any  damages  for 
appellee  for  any  suffering,  physical  or  men- 
tal, endured  by  Minnie  Coopwood,  nor  for 
any  mental  suffering  resulting  to  appellee 
from  sympathy,  etc.,  for  her  child  on  account 
of  the  treatment  received  by  her  at  the  hands 
of  appellant's  agents.  We  conclude  the  court 
-did  not  err  in  submitting,  as  an  element  of 
appellee's  damages  in  this  case,  her  own 
mental  anguish  arising  from  the  acts  of  ap- 
pellant's servants,  as  charged  in  her  peti- 
tion, and  appellant's  assignment  of  error  com- 
plaining of  the  same  is  overruled. 


Appellant's  other  assignments  of  error  re- 
late to,  and  complain  of,  evidence  admitted 
and  charges  given  and  refused.  All  of  said 
assignments  have  been  examined  and  care- 
fully considered.  Some  of  them  have  been 
disposed  of  by  what  has  already  been  said, 
and  those  not  so  disposed  of  do  not.  In  our 
opinion,  disclose  any  reversible  error. 

We  think  the  court's  charge  fairly  sub- 
mitted the  issues  raised  by  the  evidence,  that 
the  Judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


TEXAS   ft   P.   RT.   CO.  ▼.   STEWART. 

(Court  of  Civil  Appeals  of  Texas.    Jane  0,  1800. 
Rehearing  Denied  June  30,  1906.) 

1.  Cabriebs — Garriaos  of  IiIVB  Stock— Dk- 
LAT— Action — Instbuctiohs. 

In  an  action  against  a  carrier  for  delay 
in  transporting  horses  whereby  plaintiff  was 
prevented  from  consummating  a  sale  of  the 
horses  and  whereby  he  was  obliged  to  sell  them 
at  the  market  value,  an  instruction  that  the 
measure  of  damages  was  the  difference  in  the 
market  value  of  the  horses  at  their  destinatton 
delivered  at  the  time  and  in  the  condition  In 
which  they  were  and  their  market  value  at 
their  destination  delivered  at  the  time  and  in  the 
condition  in  which  they  should  have  been,  was 
erroneous. 

[EM.  Note. — For  cases  in  point,  see  voL  0, 
Cent.  Dig.  Carriers,  M  963,  964.] 

2.  EVIDENCB — OpINIOR  BVIDKSCB— SUBJECTS — 

Value  and  Condition  of  Animals. 

It  was  not  error  to  permit  plaintiff  to 
testify  that  a  sale  was  conditional  on  the  horses 
comparing  favorably  with  a  previous  shipment, 
and  that  they  did  compare  favorably,  there  l>e- 
ing  no  question  as  to  the  quallGcation  of  the 
witness. 

[Ed.  Note. — ^For  cases  in  ooint,  see  voL  20, 
Cent  Dig.  Evidence,  t  2257T] 

3.  Cabriebs— Cabbiaoi  of  Litk  Stock— Irjtt- 
bies  —  Action  —  Pleading  —  Issues  and 
Pboof. 

In  an  action  against  a  carrier  by  a  ship- 
per of  horses,  an  allegation  of  rough  handling 
is  not  sufficient  to  admit  proof  of  a  defective 
car. 

4.  EVIDBNCB— PABOL  EVIDENCE— ADUISSIBIX.- 
ITT. 

In  an  action  against  a  carrier  by  a  ship- 
per of  horses,  plaintiff's  testimony  that  defend- 
ant's delays  prevented  him  from  consunmiatinc 
a  sale  of  the  horses  at  the  destination  of  the 
shipment  was  not  contradictory  of  the  written 
contract  of  shipment,  stipulating  that  the  horses 
were  not  to  be  transported  within  a  specified 
time,  nor  in  season  for  any  particular  market, 
where  it  appeared  that  the  shipment  would  have 
reached  destination  in  time  to  have  consum- 
mated the  sale,  but  for  the  carrier's  negligence. 
[Eid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  1861.] 

6.  Cabbiebs— Tbanbpobtatioh  or  ftrtnuTn 
Delat  in  Delivebt— Meabttbb  of  Dauaqk. 
Plaintiff  shipped  horses  to  M.  in  order  b» 
consummate  a  sale  at  M.  conditioned  on  their 
arrival  on  a  certain  day,  but  the  shipment  failed 
to  reach  M.  In  time  to  consummate  the  sale, 
and  the  horses  were  shipped  pursuant  to  an- 
other contract  of  sale  to  T„  but,  owing  to  de- 
lays in  transportation,  were  not  delivered  in 
time  to  consummate  the  contract  at  T.,  and 
plaintiff  was  forced  to  sell  at  T.  at  the  market 
value.    Edd  that,  if  the  carrier  was  liable  for 
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the  loss  of  tbe  first  sale  only,  the  measure  of 
damages  was  the  difference  between  the  contract 
price  of  the  horses  at  M.  and  the  sum  brought 
on  the  second  sale. 

[Ei.  Note. — For  cases  in  point,  we  toL  9, 
Cent  Dig.  Carriers,  fi  963,  964.] 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

Action  by  J.  Y.  Stewart  against  tlie  Texas 
&  Pacific  Railway  Company.  Prom  a  judg- 
ment in  favor  «f  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

Ed  W.  Smith,  for  appellant.  F.  G.  Thur- 
mond and  B.  G.  Smith,  for  appellee. 

8PBKB,  J.  This  Is  the  second  appeal  tn 
this  case,  and  an  examination  of  the  opinion 
of  the  first  appeal,  reported  in  86  S.  W.  631, 
will  disclose  the  nature  of  the  case. 

We  most  again  reverse  the  judgment  of 
tbe  trial  court  for  errors  in  his  charge.  The 
eighth  paragraph  of  the  court's  charge  in 
part  reads:  "Therefore  you  are  charged  that 
if,  under  the  preceding  paragraphs  of  this 
charge,  you  have  found  defendant  not  liable 
for  the  Inability,  if  any,  of  the  plaintiff  to 
fill  both  the  Finkerton  and  the  Dees  con- 
tracts, that  tbe  measure  of  damages  In  this 
case  is  the  difference.  If  any.  In  the  market 
value  of  said  horses  at  their  destination,  de- 
livered at  tbe  time  and  In  tbe  condition  in 
which  ^ey  were,  and  their  market  value  at 
their  destination  delivered  at  the  time  and 
in  the  condition  In  which  they  should  have 
been."  Tbls  Is  construed  by  both  parties, 
and  properly  so  we  think,  to  mean  ^t  the 
measure  of  appellee's  damages  would  be  as 
hidlcated  in  the  event  the  jury  found  that 
appellant  was  not  liable  for  the  loss  of  either 
the  Finkerton  or  the  Dees  contract  This  is 
erroneous  for  the  reason  that  appellee  sought 
<«ily  to  recover  the  special  damages  incident 
to  a  loss  of  the  sales  under  tbese  contracts, 
and  nowhere  made  a  case  entitling  him  to 
recover  for  depreciation  in  the  market  value 
of  his  horses.  Indeed,  It  is  nowhere  alleged 
that  the  contract  price  of  $27.50  per  head  at 
Mineola,  or  f  20  per  head  at  Texarkana,  rep- 
resented tbe  market  value  of  the  animals 
at  those  places  If  delivered  with  proper  care, 
or  that  they  would  have  had  a  market  value 
at  alL  For  aught  that  appears  from  the 
pleadings,  these  contracts  of  sale  may  have 
been  very  advantageous  ones,  exceeding  the 
real  market  value  of  appellee's  animals,  and 
indeed,  he  may  have  actually  realized  their 
tnll  market  value  when  they  were  final- 
ly sold.  Since  appellee  alleged  no  other  loss 
than  that  of  the  sales  under  the  Plnkotou 
and  Dees  contracts,  he  should  not  have  been 
permitted  to  recover  any  othw. 


It  Is  insisted  by  appellant  that  notice  to 
tbe  foreman  of  its  stockyards  at  Ft.  Worth 
of  the  sale  to  Dees  prior  to  the  shipment  of 
the  sto<&  from  Ft  Worth  to  Texarkana, 
would  not  be  binding  upon  it,  since  such 
agent  had  no  authority  in  the  premises.  But 
upon  another  trial  the  extent  of  this  agent's 
authority  may  be  shown,  and  tbls  question 
thus  eliminated.  It  seems  that  appellee's 
sale  of  the  horses  to  Finkerton  at  MlneoIa 
was  conditioned  upon  their  comparing  favor- 
ably with  a  previous  shipment,  and  on  tbe 
trial  he  was  permitted  to  testify  that  they 
did.  It  Is  true  that  this  involved  a  conclu- 
sion or  opinion  of  tbe  witness,  but  that  is  no 
valid  objection  to  tbe  testimony,  since  such 
fact  is  altogether  a  question  of  opinion  evi- 
dence. Mo  point  is  made  that  the  witness 
was  not  qualified  to  give  bis  opinion  upon 
the  subject 

Upon  another  trial.  If  appellee  desires  to 
prove  that  tbe  car  in  which  his  horses  were 
shipped  was  defective  and  resulted  in  injury 
to  them,  he  should  amplify  his  pleadings. 
It  can  hardly  be  said  that  a  general  allega- 
tion of  rough  handling  would  be  sufficient  to 
admit  proof  of  a  defective  car.  We  cannot 
see,  however,  that  proof  of  such  fact  would 
be  at  all  relevant  to  any  Issue  under  the 
pleadings  as  they  now  stand,  since  undeni- 
ably the  injured  condition  of  the  horses  had 
nothing  to  do  with  the  loss  of  either  sale. 

Appellee's  testimony  to  the  effect  that  ap- 
pellant's delays  caused  blm  to  miss  the  sale 
to  Finkerton  at  Mineola  was  not  contradict- 
ory of  the  written  contract  of  shipment  stip- 
ulating that  tbe  stock  were  not  to  be  trans- 
ported within  any  specified  time,  nor  to  be 
delivered  at  any  particular  day,  nor  in  season 
for  any  particular  market  because  he  alleged, 
and  the  evidence  tended  to  show,  that  he 
would  have  reached  Mineola  In  time  to  have 
consummated  the  sale  to  Finkerton  but  for 
the  negligence  of  appellant 

In  view  of  another  trial,  we  suggest  that 
appellant's  sixth  assignment  of  error  raises 
a  point  that  should  be  observed  In  the  charge. 
If  the  contract  price  under  the  Dees  contract 
was  $20  per  head  and  freight  and  the  jury 
should  find  that  appellant  was  liable  for  the 
loss  of  the  Finkerton  sale  only,  then  the 
measure  of  damages  would  be,  as  we  indi- 
cated In  the  former  opinion  and  as  charged 
by  the  court  the  difference  between  the  con- 
tract price  of  the  horses  at  Mineola  and  tbe 
sum  brought  at  Ft  Wortb— ^20  per  bead 
and  freight 

For  the  error  in  the  court's  charge,  tbe 
judgment  is  reversed,  and  the  cause  remand- 
ed. 
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HEFFINGTON  et  al.  t.  JACKSON   &  NOR- 
TON. 

(Court  of  Civil  Appeals  of  Texas.     Jane  80, 
1906.) 

1  iRFAirra— CONTBACTS— Vauditt. 

A  minor  may  aroid  a  note  ezecnted  by  blm. 
[Ed.  Note. — For  cases  in  point,  see  toL  27, 
Cent).  Dig.  Infants,  (  128.] 

2.  Saus— Nkcessabikb— BuooT. 

A  bugey  is  not  necessary  for  an  Infimt 
not  engafred  in  any  business  requiring  the  use 
of  a  buggy,  nor  attending  school,  so  as  to 
make  it  necessary  for  him  to  ride  to  and  from 
school. 

[Ed.  Note. — For  eaaea  In  point,  se*  toL  27, 
Ctent.  Dig.  Infants,  {(  114,  118.] 

Appeal  from  Dallas  Connty  Court;  Hiram 
F.  Lively,  Judge. 

Action  by  Jackson  ft  Norton  against  George 
Hef&ngton  and  another.  From  a  judgment 
for  defendants,  plalntlfTs  appeal.  Reversed, 
and  Judgment  rendered  for  defendants. 

Bd.  T.  Harrison  and  Orabam  B.  Smedley, 
for  appellants. 

BOOKHOUT,  J.  This  suit  was  Instituted 
ia  the  justice  court  of  Dallas  cotmty  by  plain- 
titts,  Jackson  &  Norton,  against  Oeorge  Hef- 
flngton,  a  minor,  and  Mrs.  8.  A.  Heffington, 
bis  mother,  upon  a  note  executed  by  the  said 
Oeorge  Heffington  for  $61.26,  In  part  payment 
for  a  buggy  and  harness  sold  by  plaintiffs  to 
the  said  George  Heffington  for  the  sum  of 
$103.76.  From  a  Judgment  in  favor  of  plain- 
tiffs for  $76.66  defendants  appealed  to  the 
county  court  Plaintiffs  sought  to  recover 
against  George  Heffington  upon  the  ground 
that  the  buggy  and  harness  sold  him  vrere 
necessaries,  and  against  Mrs.  8.  A.  Heffington 
upon  the  same  ground,  and  that  she  failed  to 
supply  Iilm  with  the  same,  and  upon  the 
further  ground  that  she  constituted  the  said 
George  Etefflngton  her  agent  to  purchase  said 
buggy  and  harness,  and  after  the  purchase 
thereof  ratified  bis  act.  Mrs.  S.  A.  Heffington 
answered  with  a  plea  of  general  demurrer  and 
general  deniaL  George  Heffington  pleaded  in- 
fancy In  avoidance  of  the  payment  of  said  note, 
tendered  to  plaintiffs  the  buggy  and  harness 
for  which  said  note  was  executed  In  part 
payment,  and  prayed  judgment  against  plain- 
tiffs for  the  following  sums :  $25  money  paid 
plaintiffs  on  said  buggy  and  hamesB;  $26,  the 
value  of  a  second-hand  buggy  traded  plain- 
tiffs in  part  payment  for  the  buggy  and 
harness  purchased  from  them;  and  for 
the  cancellation  of  said  note  of  $61.26. 
From  a  Judgment  of  the  county  court  in 
favor  of  plaintiffs  for  $61.25  against  both  de- 
fendants and  against  George  Heffington  on 
his  counterclaim,  defendants  appealed. 

J.  A.  Jackson,  one  of  the  plaintiffs,  testi- 
fied in  behalf  of  plaintiffs  as  follows:  "My 
name  is  J.  A.  Jackson.  I  live  at  Renner,  and 
am  one  of  the  plaintiffs  In  this  case.  I  know 
George  Heffington  and  his  mother,  Mrs.  S.  A, 
Heffington.  I  sold  George  Heffington  on  or 
about  January  20,  1904.  the  bugRy  and  har- 
ness for  the  sum  of  $103.75,  being  $90  for  the 


buggy  and  $13.75  for  the  harness.    He  gave 
me  this  note  for  $61.25  and  a  second-hand 
bnggy  and  $25  in  money.    I  sold  him  the  buggy 
at  Renner,  Tez.,  some  time  In  January,  1904, 
and  about  a  month  after  he  paid  me  $23 
in  money,   delivered  the  old  buggy  to  me, 
and  executed  this  note.    This  was  at  Renner. 
at  my  place  of  business.    The  first  conversa- 
tion I   remember  having  had  with  George 
about  selling  him  the  buggy  was  one  day  at 
a  blacksmith  sliop  at  Renner.     He  had  hU 
old  buggy  there  to  have  it  repaired,  and  I  pro- 
IMsed  to  sell  him  a  new  buggy,  and  take  his 
old  one  as  part  payment    I  asked  how  much 
cadi  he  could  pay.    He  said  he  thought  he 
could  get  $80  from  his  mother  and  would  pay 
that  much,  and  I  told  him  if  he  could  pay  that 
much  and  put  in  his  old  buggy,  1  would  sell 
him  the  new  one.    We  agreed  on  this,  and  set 
a  day  to  go  to  Dallas  to  select  the  buggy. 
I  have  known  George  Heffington  all  his  life, 
and  at  the  time  I  sold  him  the  bnggy,  I 
knew  he  was  not  of  age.    He  made  no  repre- 
sentations to  me  about  his  age,   because  I 
knew  he  was  a  minor.    I  knew  he  was  buying 
the  buggy  for  himself,  and  for  his  own  use. 
I  did  not  understand  that  be  was  acting  for 
hit  mother,  and  knew  that  he  was  not  buying 
the  buggy  for  her  but  for  himself.    I  sold  the 
buggy  to  blm  and  not  to  his  mother,  and  was 
expecting  him  to  pay  for  it    I  did  under- 
stand that  he  was  to  get  $30  from  bis^  mother 
to  pay  on  the  buggy,  but  I  was  looking  to 
liim  to  pay  for  the  buggy  and  not  to  his  moth- 
er.   He  told  me  at  the  time  he  bought  the 
buggy  that  his  mother  would  not  pay  for  It 
but  that  she  knew  he  wanted   it   and  he 
thought  he  could  get  $25  from  her  to  pay  on 
It    I  knew  George  was  living  at  h(Hne  with 
his  mother  at  the  time  he  bought  the  bnggy." 
■  Defendant  George  Heffington  is  a  minor, 
and  was  a  minor  when  he  executed  the  note 
sued  on.    Such  being  the  case  he  could  avoid 
the  note.    A  recognized  authority,  ^)eaklng 
of  the  right  of  an  Infant  to  avoid  his  con- 
tracts, states  the  rule  thus:    "The  right  of  an 
infant  to  avoid  his  contracts  is  one  conferred 
by  law  for  his  protection  against  his  own  im- 
providence and  the  designs  of  others;  and 
though  Its  exercise  is  not  infrequently  the  oc- 
casion of  injury  to  those  who  have  in  good 
faith  dealt  with  him,  this  is  a  consequence 
which  they  might  have  avoided  by  declining 
to  enter  into  the  contract    It  is  the  policy  of 
the  law  to  discourage  adults  from  contracting 
with  Infants,  and  the  former  cannot  complain 
if,  as  a  consequence  of  their  violation  of  this 
rule  (at  conduct  they  are  injured  by  the  exer- 
cise of  the  right  with  which  the  law  has 
purposely  Invested  the  latter,  nor  charge  that 
the  infant  in  exercising  the  right  is  guilty 
of  fraud."    16  Am.  dc  Eng.  Enc.  I/aw,  p.  287. 
The  principle  announced  Is  recognized  in  this 
state  in  Bullock  v.  Sprowls,  93  Tex.  188,  54 
S.  W.  661,  47  Ij.  R.  A.  826,  77  Am.  St  Rep. 
849.    However,  there  are  exceptions  to  the 
rule,  as  where  the  contract  is  for  necessaries 
for  the  infant    Parsons  v.  Keys,  43  Tex.  659, 
or.  where  the  Infant  has  been  gallty  of  some 
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fraud  In  creating  the  debt.  In  this  case  there 
is  no  contention  that  the  minor  was  guilty 
of  fraud.  Tbe  plaintiffs  had  known  him 
from  infancy,  knew  that  he  was  a  minor 
when  they  solicited  him  to  purchase  the  buggy 
for  which  the  note  was  execnted,  knew  that 
he  waB  living  with  ma  mother  on  her  farm; 
knew  that  he  then  had  a  buggy,  knew  that 
he  was  not  engaged  In  any  bosinesa  demand- 
ing the  use  of  a  buggy,  and  knew  that  bis 
mother  would  not  pay  for  it. 

The  Question  arises:  Was  the  buggy  a 
necessary  to  a  person  situated  as  was  George 
HefiBngton?  He  was  not  engaged  In  any  busi- 
ness requiring  the  use  of  a  buggy,  nor  was 
he  attending  school,  which  made  it  necessary 
for  him  to  ride  to  and  from  school.  It  was 
held  In  the  case  of  House  t.  Alexander,  106 
Ind.  109,  4  N.  E.  891,  55  Am.  Rep.  189,  that 
a  horse  purchased  by  an  Infant  who  is  en- 
gaged in  farming  is  not  a  necessary.  Horses, 
saddles,  bridles,  pistols,  liquors,  fiddles,  and 
chronometers  have  been  generally  excluded 
as  necessaries.  McKanna  t.  Merry,  61  111. 
177.  Tbe  case  of  Howard  v.  Simpkins,  70 
Ga.,  822,  Is  cited  by  the  appellant  as  holding 
that  a  buggy  is  not  a  necessary.  Tbe  case  is 
not  accessible  to  us,  and,  hence,  we  do  not  feel 
authorized  to  cite  it  The  facta  do  not  show 
wherein  a  buggy  is  necessary  for  the  defend- 
ant George  HefiBngton.  He  had  a  buggy  when 
he  was  solicited  by  Jackson  to  purchase  the 
one  for  which  the  note  was  executed.  The 
appellees  sold  tbe  buggy  to  George  HefiBngton 
and  not  to  bis  mother,  knowing  that  Mra  Hef- 
fington  did  not  Intend  to  pay  for  it.  They 
knew  that  George  lived  with  his  mother  on  her 
farm.  They  knew  he  was  a  mincn:,  and  relied 
on  blm  to  pay  the  note  given  for  the  balance 
due  on  the  vehicle.  The  case  was  tried  by 
the  court  below  without  a  Jury  and  In  render- 
ing Judgment  for  plaintiffs  there  was  error. 

The  Judgment  will  be  reversed,  and  under 
the  statute  it  becomes  our  duty  to  render 
Rich  Judgment  as  the  trial  court  should  have 
rendered.  Judgment  will  be  here  rendered 
for  appellants,  canceling  tbe  note  sued  on, 
and  hi  favor  of  George  HefiBngton  for  $42.60, 
the  amount  paid  by  him  to  appellees  on  the 
buggy,  with  Interest  at  6  per  cent  from  July 
15, 1906,  the  date  of  tendering  back  the  buggy 
by  George  Heffington  In  the  Justice's  court, 
and  that  upon  hla  returning  to  the  appellees, 
or  tendering  to  them  said  buggy  and  harness, 
execution  may  issue  for  said  amouut.  Price 
v.  Fnrman,  27  Vt  268,  65  Am.  Dec.  194. 

Reversed  and  rendered. 


TEXAS   &  P.  RT.  CO.  r.  WHITELEY.* 

(Oonrt  of  Olvil   Appeals   of   Texas.     June  2, 

1906.    Rehearing  Denied  Jane  30,  1906.) 

1.  Cabbixbs— IRTUXT  TO  Passbnobb— Inbtbtto- 

TIONS. 

In  an  action  against  a  railroad  company 
for  injariee  sustained  by  a  passenger  while 
alightlntfaom  a  train  which  was  still  in  motion, 

■Writ  of  error  denied  by  Supreme  Court  OcL  U.  1906. 


an  Instruction  that  tbe  suggestion  of  defend- 
ant's employ^  to  alight  would  not  alone  jus- 
tify plaintiff  in  alighting,  bat  was  a  circnm- 
stanoe  to  be  considered  with  all  the  other  evi- 
dence to  determine  whether  be  waa  In  the 
exercise  of  due  care  in  attempting  to  alight, 
while  perhaps  on  the  weight  of  the  evidence  be- 
cause stating  that  the  suggestion  of  defend- 
ant's servants  would  not  alone  justify  plain- 
tiff in  alighting,  contains  nothing  of  whi(^  de- 
fendant could  complain. 
2.  Sahib--  Co1itbib0toby    Nbouoknoe    -» 

ALTOHTINO  FBOIf  MOVIRO  Tbaik. 

Tbe  act  of  a  passenger  in  alighting  in  the 
nighttime  from  a  train  which  was  still  in  mo- 
tion was  not  negligence  per  se. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {;  1891-1393,  1402.] 

8.  Tbial— iNsratrdnoNS— BuBDEN  of  Pboof. 
An  instruction  to  decide  all  the  issues 
by  a  preponderance  of  the  evidence  is  not 
objectionable  as  indefinite  and  misleading,  where 
the  issues  submitted  embraced  the  material 
allegations  of  plaintiff's  petition. 

4,  Cabeibbs— ArxHOBiTT  or  Ei[fix>t£8— Bvi- 

DBNCB. 

In  an  action  by  a  passenger  injured  while 
alighting  from  a  moving  train,  evidence  that 
the  imrter  who  directed  ulaintlff  to  get  off  the 
tram  at  the  time  he  did  assisted  in  helping 
passengers  off  at  stations  such  as  that  where 
plaintiff  alighted  waa  sufficient  to  justify  a 
finding  that  It  was  within  the  scope  of  the  por- 
ters duty  to  direct  passengers  to  alight 

Appeal  from  District  Court,  Taylor  Coun- 
ty;  J.  H.  Calhoun,  Judge. 

Action  by  J.  F.  Whiteley  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wagstaff  &  Davidson,  for  appellant     T. 

5.  Whiteley  and  J.  F.  Cunningham,  for  ap- 
pellee. 

SPEER,  J.  This  IB  a  personal  Injury  ault 
In  which  appellee  recovered  Judgment  against 
appellant  for  tbe  sum  of  $1,000. 

The  following  paragi-aph  of  the  court's 
charge  is  complained  of  as  being  on  the 
weight  of  the  evidence :  "If  the  Jury  believe 
from  the  evidence  ttiat  the  plaintiff,  J.  F. 
Whiteley,  attempted  to  get  off  the  train  at 
Elmdale  station  while  the  train  was  moving, 
with  or  without  a  suggestion  from  defend- 
ant's employes  for  passengers  to  then  alight 
at  Elmdale  station,  the  Jury  will  determine, 
from  all  the  evidence  as  to  the  circumstances 
and  conditions  existing  at  the  time,  whether 
so  alighting  was  an  act  which  an  ordinarily 
cautious  and  prudent  person  would  or  would 
not  usually  attempt  under  such  or  similar 
circumstances.  Tbe  suggestion  of  defend- 
ant's employes.  If  any,  for  him  to  alight  not 
alone  Justified  blm  in  alighting,  but  being  a 
circumstance  to  be  considered  with  all  the 
other  evidence  to  determine  whether  he  was 
in  the  exercise  of  such  care  as  above  stated 
In  attempting  to  alight  from  the  train  when 
be  did.  If  upon  the  whole  evidence  you 
find  that  plaintiff,  J.  F.  Whiteley,  in  attempt- 
ing to  alight  from  the  train  when  and  in  the 
manner  that  he  attempted  to  alight  did  not 
observe  that  degree  of  care  which  an  ordl- 
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narlly  prudent  and  cautious  person  usually 
exercises  under  the  same  or  similar  circum- 
stances to  those  then  existing,  and  that  such 
want  of  care  either  In  the  particulars  al- 
leged by  the  defendant  or  in  any  other  par- 
ticulars, as  plalntlfT  pleads  that  the  injuries 
occurred  without  negligence  on  his  part,  and 
that  such  want  of  care  was  the  proximate 
cause  or  contributed  directly  to  the  Injury, 
if  any,  that  be  received,  you  will  return  a 
Verdict  for  the  defendant"  The  particular 
part  of  the  charge  objected  to  is  that  which 
Instructed  the  Jury  that  the  suggestion  from 
appellant's  employes  for  appellee  to  alight, 
if  any  was  made,  was  a  circumstance  to  be 
considered  with  all  other  erid^nce  in  deter- 
mining whether  or  not  he  was  in  the  exer- 
cise of  proper  care  in  alighting.  On  the 
whole,  the  charge  was  probably  on  the  weight 
of  evidence  in  saying  that  the  fact  of  such 
suggestion  alone  would  not  justify  appellee 
in  his  course,  when,  as  a  matter  of  fact,  the 
jury  might  have  concluded  that  it  would. 
The  rule  was  properly  stated  In  the  latter 
half  of  the  charge  quoted,  that  "upon  the 
whole  evidence"  the  Jury  would  determine 
the  question  of  appellee's  contributory  neg- 
ligence. We  find  nothing  in  the  charge  of 
which   appellant   can   Justly   complain. 

We  also  rule  against  appellant  upon  its 
contention  that  the  act  of  appellee  In  alight- 
ing from  the  train  under  the  circumstances 
shown,  if  he  did  so  without  a  suggestion  from 
its  employes,  constituted  contributory  n^il- 
gence  per  se  under  the  circumstances  of  this 
case,  and  that  the  charge  above  quoted  was 
erroneous  for  this  further  reason. 

The  court  further  instructed  the  Jury  to 
decide  all  Issues  submitted  to  them  by  a  pre- 
ponderance of  the  evidence,  and  this  Is  ob- 
jected to  because  "Indefinite  and  uncertain, 
and  the  charge  should  have  required  the 
plaintiff  to  establish  the  material  allegations 
in  bis  petition  by  a  preponderance  of  the 
evidence."  But  this  criticism  we  think  is 
entirely  wanting  in  merit,  since  the  issues 
submitted  embraced  the  material  allegations 
in  appellee's  petition,  and  if  they  further 
Included  the  issue  of  contributory  negligence 
made  by  appellant's  answer  such  inclusion 
was  not  only  Justifiable,  but  proper. 

We  cannot  hold  that  the  verdict  and  judg- 
ment in  appellee's  favor  are  not  supported  in 
the  law  under  the  evidence.  It  Is  true  he 
stepped  off  a  moving  train  In  the  nighttime 
while  the  ground  was  covered  with  snow  and 
ice,  ^d  was  Injured  In  consequence.  But  it 
has  never  been  held,  so  far  as  we  are  aware, 
that  the  act  of  stepping  on  or  off  a  slowly 
moving  car  is  contributory  negligence  as 
matter  of  law.  The  act  must  be  viewed  in 
the  light  of  all  the  surrounding  circum- 
stances,  and  tested  by  the  conduct  of  a  rea- 
sonably prudent  person  under  such  drcum- 
stances.  The  speed  of  the  car,  the  character 
of  the  ground  upon  which  the  passenger  is  to 
alight,  his  opportunity  or  laclt  of  opportunity 


for  seeing  where  he  is  to  alight,  the  In- 
structions of  the  carrier's  employes  to  the 
passenger  are  elements  which  properly  enter 
Into  the  consideration  In  passing  upon  the 
Issue  of  one's  contributory  negligence  in 
alighting  from  a  moving  train. 

It  Is  suggested  that  the  train  porter  who 
directed  appellee  to  get  off  the  train  at  the 
time  he  did  had  no  authority  to  assist  pas- 
sengers in  getting  on  or  off  trains,  and  was 
therefore  not  acting  within  the  scope  of  his 
duty  at  the  time  he  gave  such  directions. 
But  appellant's  conductor  testified  that  at  a 
place  like  Elmdale,  where  there  is  no  agent, 
the  train  porter  does  get  out  and  help  pas- 
sengers off.  This  evidence,  we  think,  is 
sufiflcient  to  support  the  verdict  and  Judg- 
ment upon  this  issue. 

We  find  no  error  in  the  judgment,  and  It 
is  affirmed. 


SAN  JACINTO  OIL  CO.  et  al.  v.  CULBER- 
SON et  al. 
(Court   of   Civil    Appeals    of   Texas.    June    9, 
1906.     Rehearing  Denied  June  30.  1906.) 

1.  Appeal— Habmt,ess  Eebob. 

Where  the  proper  result  was  reached,  er- 
rors in  the  admission  of  evidence  and  in  in- 
structions are  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  IS  4033,  4153, 
4219,  422S,  4229.  4230.] 

2.  REFEBENOE— BlOHT  TO  JUBT  Tbiai— Claijis 

AGAINST  Insolvent. 

Rev.  St.  1895.  art  1485,  requires  in  re- 
ceivership proceedings  the  appointment  of  a 
master.  Article  1493  provides  that  in  matters 
relating  to  the  appointment  of  receivers  and 
to  the  powers  of  the  court  in  relation  thereto, 
the  rules  of  equity  shall  govern.  In  receiver- 
ship proceedings,  the  court  appointed  a  master 
in  chancery,  to  ascertain  the  debts  and  file 
his  report  from  time  to  time,  providing  for  a 
hearing  by  any  party  interested  on  exceptions 
to  the  same.  The  insolvent  debtor  appeared  be- 
fore the  master  and  contested  the  issues  joined 
in  proceedings  to  establish  clalmB.  Beld,  that 
after  the  determination  by  the  master  the  de- 
feated party  was  not  entitled  to  a  Jury  trial, 
but  was  limited  to  presenting  his  objections  to 
the  master,  and,  on  his  failure  to  correct  the 
findings,  to  require  the  master  to  certify  with 
his  report  the  evidence  on  which  his  contested 
conclusions  were  found,  so  that  the  court  could 
review  the  findings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42. 
Cent.  Dig.   Reference,  g  145.] 

Appeal  from  District  Court,  Tarrant  Goan- 
ty;    M.  E.  Smith,  Judge. 

In  the  matter  of  the  receivership  proceed- 
ings against  the  San  Jacinto  Oil  Company. 
From  a  judgment  allowing  the  claims  of 
J.  J.  Culberson  and  others.  Interveners,  the 
San  Jacinto  Oil  Company  and  others  appeal. 
Affirmed. 

Capps  &  Canty  and  A.  B.  Flanary,  for  ap- 
pellants.   A.  H.  Carter,  for  appellees. 

CONNER,  C.  J.  The  judgment  appealed 
from  in  this  case  Is  one  In  accord  with  a 
report  of  the  master  In  chanceiy  In  the  re- 
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ceirershlp  proceedings  against  the  appellant 
oil  company.    It  appears  tbat  on  January  16, 
1908,  at  the  Instance  of  a  complaining  cred- 
itor, the  district  court  of  Tarrant  county  for 
the  SeventeefLth  Judicial  District  aiqpolnted 
a  receiver  to  take  charge  of  all  property  and 
assets    of    the    San   Jacinto   Oil    C<Hnpany. 
Neither  the  regularity  nor  validity  of  the  ap- 
pointmoit  of  the  receiver  is  questioned,  and 
hence  it  needs  no  further  notice.    On  the  7th 
day   of   ICardi  thereafter,   said  court  also 
duly  appointed  a  master  in  chancery,  who  was 
directed,  among  other  things,  to  ascertain  and 
npoTt,  to  the  court  the  nature,  validity,  and 
amount  of  all  debts,  claims,  and  demands 
against  the  oil  company,  of  which  it  appears 
there  is  a  large  number,  and  to  investigate 
and  report  his  conclusions  of  law  and  fact 
upon  all  pleas,  motions  or  Interventions  then 
on  file  or  that  might  thereafter  be  filed  in  the 
receivership    cause.    The    master    was    re- 
quired to  give  due  notice  of  the  time  and 
place  of  his  hearings,  and  was  given  power  to 
compel  the  production  of  evidence.    The  order 
of  reference  contains  the  following  farther, 
gpeclal,  provision,  viz.:  "It  is  further  order- 
ed and  decreed  tliat  said  master  in  chancery 
shall  flle  his  report  herein  from  time  to  time 
aa  he  may  complete  the  same,  and  that  any 
party  or  parties  Interested  in  this  suit,  may 
and  shall  be  heard  npon  exceptions  to  the 
same,  provided  that  such   exceptions  shall 
have  been  made  before  the  master  in  chancery 
upon  the  rendition  by  him  of  his  conclusions 
in  the  iHremlses  covered  by  bis  r^xnrt,  and 
upon  the  failure  of  any  or  all  of  the  parties 
Interested  in  any  of  the  matters  pending  be- 
fore said  master  to  take  exceptions  to  his 
condnsloiis  or  report  before  him,  then  upon 
tbe  flllng  of  any  such  report  by  the  master 
tlie  same  shall  stand  confirmed." 

On  April  24,  1903,  appellees,  J.  J.  Oolber^ 
ton,  the  Paris  Oil  &  Cotton  Company,  the 
West  Cotton  Oil  Company,  the  Ladonla  Cot- 
ton Oil  Company,  the  Celeste  Cotton  Oil  Com- 
pany, the  Waxahachie  Cotton  Oil  Company, 
ttw  Decatnr  Cotton  Oil  'Company,  the  Corsi- 
cana  Cotton  Oil  Company,  the  Rosebud  Cot- 
ton Oil  Company,  and  the  Shreveport  Cotton 
OU  Company,  by  leave  of  court  granted,  in- 
tervened In  the  receivership  cause,  and  al- 
leged tbe  execution  of  a  contract  with  the 
appellant  oil  company  by  the  terms  of  which 
It  agreed  to  furnish  the  appellee  cotton  oil 
wmpanles  all  the  crude  oil  in  tank  car  lots 
iieceggaiy  for  their  use  as  fuel  for  the  term 
°(  one  year  beginning  June  26,  1902,  at  10 
catg  per  barrel  of  42  gallons  each.    The  con- 
tract as  exhibited  in  the  petition  for  Interven- 
tion wa«  voidable  by  acts  of  God,  accidents 
to  oil  wells,  failure  of  oil  wells,  or  govem- 
iMntal  interference.     Interveners  •  charged 
tittt  tbe  contract  had  been  breached  by  an  en- 
tire failure  and  refusal  of  the  San  Jacinto 
OB  Company  to  supply  crude  oil,  and  dam- 
«?«  were  laid  In   the  sum  of  $52,000  for 
«cb  ot  tbe  Intervening  companies.    The  rec- 


ord falls  to  disclose  the  time  or  clrcumstencea 
of  the  hearing  before  the  master  in  chancery, 
but  it  does  appear  from  his  report,  filed 
in  the  court  on  August  12,  1904,  that  he  did, 
without  objection,  hear  appellees'  plea  of  in- 
tervention upon  an  answer  of  the  San  Jacin- 
to Oil  Company  excusing  ito  nonperformance 
of  the  interveners'  contract  on  the  ground 
of  a  failure  of  its  oil  wells  to  famish  suffi- 
cient oil  to  supply  the  requirements  of  the 
contract.  Tbe  master  found  and  reported 
in  favor  of  interveners.  He  found  as  a 
matter  of  fact,  without  certifying,  however, 
the  evidence  upon  which  his  findings  were 
based,  among  other  things,  the  execution  and 
breach  of  the  contract  as  alleged,  and  report- 
ed that:  "From  the  foregoing  findings  of 
fact  I  conclude  that  said  interveners  are  en- 
titled to  have  judgment  severally  against 
defendant  as  follows:  Paris  Cotton  Oil  Com- 
pany $1,772.01,  Waxahachie  Cotton  Oil  Compa- 
ny $2,710.63,  Rosebud  Cotton  Oil  Company, 
$1,680,  Celeste  Cotton  OU  Obmpany  $278.55, 
Ladonla  Cotton  Oil  Company  $607.20,  Shreve- 
port Cotton  Oil  Company  $2,530.20.  I  find 
that  the  other  interveners,  viz..  West  Cotton 
Oil  Company,  Corsicana  Cotton  Oil  Company, 
and  the  Decatnr  Cotton  OU  Company  are  not 
entitled  to  recover  any  sum  there  being  no 
testimony  Introduced  by  them  In  support  of 
their  intervention."  No  exception  or  objec- 
tion before  the  master  appears  to  have  been 
made  to  his  said  findings,  bat  on  the  same 
day  bla  report  was  filed  In  the  court  appel- 
lants also  filed  with  the  clerk  of  the  court 
nomeroos  objections '  contesting  substential- 
ly  all  of  the  master's  conclusions.  No  further 
actl<H>  appears  to  have  been  token  imtil 
March  28, 1906,  when  there  was  a  trial  before 
a  jury  which  returned  a  Verdict  for  appellees 
and  aiwn  which  the  judgment  was  rendered, 
as  steted  in  the  beginning. 

The  errors  assigned  all  relate  to  the  pro- 
ceedings on  the  trial  before  the  jury,   and 
while  we  incline  to   the   opinion  that    tbe 
court  erroneously  admitted  the  master's   re- 
port In  evidMice  and  erred  in  instructing  tlie 
Jury  that  the  burden  was  upon  appellants 
to  disprove  It,  we  nevertheless  conclude  tliat 
all  such  errors  are  harmless,  on  the  gronxid 
that  no  other  final  result  could  have   been 
properly    reached.      The    original    error     of 
the  court  was  In  falling  to  approve  the  mas- 
ter's report  after  it  was  filed,  and  in    sub- 
mitting the  cause  to  the  Jury  at  all.   The  cor- 
rect practice  in  such  cases  does  not  seem  to  b^ 
very  well  crystallzed  in  our  own  adjudicated 
cases,  nor  can  it  be  said  to  be  entirely    xial- 
form  in  the  conrts  of  other  states.    But  arti- 
cle 1486,  Kev.  St.  1895,  In  every  case  ot   the 
appointment  of  a  receiver,  requires  tbe   ap- 
pointment of  a  master  in  chancery  "wbo  sball 
perform   all   of  the   duties  required    ot    iiim 
by  the  court,  and  shall  be  under  ordexra  of 
the  court,  and  bave  such  power  as  a  master 
to  chancery  has  in  a  court  of  ^«lty...      y^^. 
ther,  article   14SS,  Bev.  St.  laas.    p^-o^ldes 
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that:  "In  all  matters  relating  to  the  appoint- 
ment of  receiven,  and  to  their  powers,  duties, 
and  liabilities,  and  to  the  powers  of  the  court 
In  relation  thereto,  the  mles  of  equity  shall 
govern  whenever  the  same  are  not  Inconsist- 
ent with  the  prorlBlons  of  this  chapter  and 
the  general  laws  of  the  state."  We  find  no 
other  statute  of  controlling  effect,  and  hence 
are  relegated  to  the  general  rules  of  equity 
for  the  proper  practice.  Under  our  law,  it  Is 
doubtless  true  that  a  party  litigant  is  entitled 
to  a  trial  by  jury  In  all  cases  of  equitable 
as  well  as  of  legal  cognizance.  This  right, 
however,  must  be  seasonably  applied  for.  It 
would  be  an  unreasonable  extension  of  the 
right  to  hold  that  a  party  whose  cause,  as 
here^  was  without  objection  referred  to  a 
master  In  chancery  for  findings,  and  who 
appears  before  such  master  and  contested  the 
issues  Joined,  could  thereafter  demand  a 
trial  de  novo  before  a  Jury  merely  because 
he  Is  dissatisfledwlth  the  master's  conclusions. 
Freeland  v.  Wright  (Mass.)  28  N.  E.  678 ;  Hen- 
derson's Chancery  Practice,  art  424.  The  au- 
thor cited,  in  the  second  paragraph  of  the 
section  referred  to,  says:  "The  right  to 
ask  that  an  Issue,  or  Issnes,  of  fact  be  made 
by  the  chancellor  and  submitted  to  a  Jury  for 
determination  Is  one  that  may  be  waived, 
and  Is  trrated  as  waived  unless  seasonably 
asserted;  and  It  is  now  settled  that,  after 
the  whole  cause  has  been  referred  to  a 
master  and  his  rq)ort  has  been  filed.  It  Is  too 
late  to  insist  upon  a  trial  by  Jury  as  of 
right  The  application  should  be  made  be- 
fore the  cause  Is  referred,  because  a  trial  of 
all  the  Issues  of  fact  Is  Inconsistent  with  a 
trial  by  Jury.  Qnestlons  of  fact  In  equity 
are  tried  by  the  court  In  the  first  instance; 
or  by  a  master,  and,  upon  exceptions  to  his 
r^Mrt,  by  the  court,  or  upon  issues  submitted 
to  a  Jury.  They  are  in  no  given  case,  how- 
ever, tried  but  in  one  mode,  except  where,  on 
coming  In  of  the  master's  report,  the  finding 
appear  unsatisfactory,  and  the  nature  of  the 
evidence  disclosed  presents  a  case  which  the 
court  in  its  discretion  ought  to  hear  or  send 
to  a  Jury.  They  are  In  no  given  cases,  however, 
the  court  has  no  right  to  complain  of  the 
court  for  refusing  to  allow  him  to  subject  the 
otner  party  to  further  delay  and  expense 
by  appeal  from  a  master  to  a  Jnry.  It  would 
be  unreasonable  to  permit  a  party  to  go  to 
trial  before  a  master  and  take  his  chances 
of  a  favorable  report,  and  then,  dissatisfied 
with  the  result,  have  another  trial  before  a 
Jury  and  thereby  put  the  other  party  to  unnec- 
essary expense  and  trouble^"  While  as  indi- 
cated in  the  above  quotation,  and  as  plainly 
stated  in  other  parts  of  the  section  from 
which  it  is  taken,  it  is  under  certain  clrciun- 
stances  within  the  court's  discretion  to  order 
an  issue  to  be  submitted  to  a  Jury,  even  after 
the  coming  in  of  the  master's  report  but  It 
Is  said  that  "this  course  should  never  be 
pursued  except  good  reason  appears  therefor," 
and  nothing  In  the  record  before  us,  in  our 


opinion,  shows  that  this  controversy  comes 
within  any  exception  to  the  general  rule  or 
was  referred  to  a  Jury  in  the  exercise  of  the 
court's  discretion.  , 

The  proper  practice,  as  applied  to  the  fact9 
of  this  case,  was  for  appellants  to  have  pre- 
sented their  objections  to  the  master  to  the 
end  that  he  might  have  opportunity  to  correct 
his  findings,  and  In  event  of  bis  failure  to 
do  so,  then  to  have  the  master  certify  along 
with  his  report  the  evidence  upon  which  his 
contested  conclusions  of  fact  were  founded, 
so  that  the  court  could  review  the  findings. 
By  the  great  weight  of  the  authorities,  in  the 
absence  of  exceptions  before  the  master,  and 
In  the  absence  of  the  evidence  npon  which  bis 
conclusions  of  fact  are  based,  the  court  as 
a  general  rule  will  only  review  such  errors  as 
are  apparent  on  the  face  of  the  master's  re- 
port See  Fletcher's  Equity  Pleading  &  Prac- 
tice, articles  601  and  607;  16  Cyc.  pp.  446  and 
448;  19  Cent  Dig.  cols.  1478  and  1486  and 
authoritiea  cited.  In  our  Judgment  the  au- 
thorities referred  to,  as  well  as  to  the  or- 
der of  reference  hereinbefore  quoted,  require 
the  conclusion,  under  the  circumstances  of  this 
case,  that  the  report  of  the  master  in  chan- 
cery Is  conclusive  and  the  court  below  should 
have  approved  it  without  referring  the  is- 
sues to  the  Jury. 

The  verdict  and  Judgment  however,  being 
to  the  same  effect  as  the  master's  report,  the 
judgment  will  be  affirmed. 


McKINLET  et  al.  v.  WILSON. 

(Oonrt  of  Civil  Appeals  of  Texas.     May  28, 
1906.    On  Rehearing,  June  30,  1906.) 

1.  Fbaxtob,  Statuts  op— PnxBxntFTiOR  as  to 
Wbitino. 

Where  a  complaint'  In  an  action  to  can- 
cel a  vendor's  lien  alle(^  that  defendant  agreed 
to  release  the  same,  it  was  presumable  that 
the  agreement  was  in  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Oent  Dig.  Frauds,  Statute  of,  S  373.] 

2.  Saio— Rkai.  Pbofebtt— Aobxekxrt  to  Bk- 

LEASE    VeNOOB'S    LIEH. 

Under   the   statute   of   frauds   relating    to 
"contracts  for  the  sale  of  lands,"  an  agreement 
to  release  a  vendor's  lien  need  not  be  in  writ- 
ing. 
8.  SPBOmO   PKBTOBUANCB— CONTBAOCB   WITE- 

IR  STATinv  or  Frauos. 
Where  plaintiff,  who  contemplated  pur- 
chasing land  from  an  insolvent  grantor,  con- 
ferred with  the  owner  of  a  vendor's  lien  >^  hereon, 
who  agreed  that  if  plaintiff  purchased  he 
would  release  the  Hen,  and  plaintiff  did  so  on 
reliance  of  such  understandine,  equity  would 
enforce  specific  performance  of  the  agreement, 
even  though  it  shonld  be  considered  as  within 
the  statute  of  frauds. 

4.    CONTSAOTS— OONSIOEBATION— DKIBUCEITT  TO 

Pbouiseb. 

Where  the  owner  of  a  vendor's  lien  upon 
land  agreed  with  plaintiff,  who  contemplated 
purchasing  a  portion  of  the  land,  to  release 
the  vendor's  lien  as  to  the  land  purchased  by 
plaintiff  on  payment  of  a  certain  snm  by  plaln- 
tlFs  grantor,  and  plaintiff's  grantor  paid  snch 
sum.  the  agreement  with  plaintiff  to  release 
the  lien  was  not  without  consideration  on  tiie 
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tbeoiT  that  plaintiff'a  grantor  had  only  done 
what  it  had  been  obligated  to  do,  as  the  pay- 
ment of  the  purchase  price  by  plaintiff  waa  a 
coDsideration. 

5.  JUDOUEKT  —   C!OK0L.TJ8ITKKE8a  —  PkBSONB 
GONOLUOED. 

The  owner  of  a  rendor's  lien  on  lands 
agreed  witii  plaintiff,  that  if  plaintiff  woald  pur- 
diase  a  portion  of  the  land,  on  payment  by 
plaintiff's  grantor  of  a  certain  sum,  the  owner 
of  the  lien  wonld  release  it  as  to  the  lands  pur- 
chased by  plaintiff.  Plaintifl  irarchased  and  his 
grantor  made  the  payment  in  question  and 
thereafter  plaintiff  sued  to  cancel  the  lien  as 
to  his  lands.  Held,  that  a  former  judgment  in 
which  the  owner  of  the  lien  had  established 
his  lien  against  the  lands,  including  those  pur- 
chased by  plaintiff  was  not  binding  on  plaintiff, 
who  waa  not  a  party  to  such  action  and  in 
poaseasion  of  his  lands  at  the  time. 

On  Rehearing. 

6.  Estoppel  —  Equttablx    Gbourds  —  Rbli- 

ARCE  OR   REPBBSBRTATIOKB. 

Defendant  who  owned  a  vendor's  lien  on 
land,  agreed  with  plaintiff  that  if  plaintiff  would 
purchase  a  portion  of  the  land,  on  payment 
by  plaintifTs  grantor,  a  corporation,  of  a  cer- 
tain sum  to  defendant,  defendant  would  re- 
lease the  vendor's  lien  as  to  the  lands  purchased 
by  plaintiff.  Plaintiff  purchased  and  plaintiff's 
grantor  paid  the  sum  in  qnestion,  but  plaintiff 
gave  as  a  part  of  the  consideration  stock  of  his 
grantor.  Held,  in  a  suit  by  plaintiff  to  cancel 
the  vendor's  lien,  that  if  defendant  shonld  es- 
tablish his  right  as  a  creditor  to  an  equitable 
lien,  he  could  do  so  only  to  the  extent  of  that 
portion  of  the  value  of  plaintiff's  land  paid 
for  in  the  stock,  and  If  defendant  attached  no 
importance  to  the  nature  of  the  consideration 
paid  by  plaintiff,  he  could  not  assert  any  such 
equitable  lien. 

Appeal  from  District  Court,  Archer  Coun- 
ty; A.  H.  Carrigan,  Judge. 

Action  by  C.  Q.  McKlnley  and  others 
agahist  L.  F.  Wilson.  From  a  judgment  in 
favor  of  defendant,  plaintlilB  appeal.  Re- 
versed and  remanded,  and,  on  rehearing,  mo> 
tion  overruled. 

H.  L.  Eads,  W.  B.  Forgy,  and  HufC  Bar- 
wise  &  Huff,  for  appellants.  Matlock,  Miller, 
&  Dycus,  for  appellee. 

SPEER,  J.  G.  O.  McKlnley  and  F.  M.  Mc- 
Klnley filed  suit  in  the  district  court  of 
Archer  county  against  L.  F.  Wilson  to  cancel 
a  vendor's  lien  tield  and  claimed  by  the 
latter  against  certain  lands  owned  by  the 
form».  In  substance  it  was  alleged  by  the 
plaintltb  that  before  purchasing  the  lands  in 
controversy  from  their  vendor,  the  American 
Tribune  New  Colony  Company,  they  learned 
that  defendant  held  a  vendor's  lien  against  the 
same  and  conferred  with  blm  relative  to  their 
ptoposed  purchase,  when  he  assured  them  the 
Colony  Company  had  made  arrangements  to 
pay  him  the  sum  of  $20,000  upon  its  indebted- 
ness to  him,  upon  the  payment  of  which  he 
agreed  to  execute  to  them  a  release  of  his  Hen 
as  to  tiielr  lands ;  that  he  directed  them  to 
j;o  ahead  and  close  up  their  trade  with  the 
Colony  Company  and  that  he  would  prepare 
and  send  them  the  necessary  releases;  that 
on  the  strength  of  these  promises  and  as- 
surances plaintiffs  purchased  the  lands  and 
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paid  the  Colony  Company,  part  in  cash  and 
part  in  certain  stoclu,  but  that  defendant 
failed  and  refused  to  execute  any  release 
whatever,  although  the  Colony  Company  paid 
to  him  the  full  sum  of  $20,000  at  the  time 
agreed  on.  The  defendant  answered  setting 
up  that  one  M.  B.  Wilson,  of  Indlanap<di8, 
Ind.,  who  had  become  the  purchaser  of  the 
lands  at  a  foreclosure  suit  instituted  in  the 
federal  court  at  Fort  Worth,  was  a  necessary 
party  to  this  suit;  the  general  denial;  and 
specially  that  the  ccHitract  whereby  plaintiffs 
acquired  the  lands  from  the  American  Tri- 
bune New  Colony  Company  was  void,  because 
such  company  had  accepted  in  part  payment 
for  the  same  its  own  stock  upon  which  as 
a  creditor  tor  a  large  sum  of  money  he  had 
an  equitable  lien,  and  furthermore  that  the 
contract  was  witliout  consideration  in  that 
the  stock  referred  to  was  worthless,  and  that 
not  exceeding  the  sum  of  $1,000  was  paid  by 
plaintiffs  to  the  Colony  Company,  which 
amount  was  so  grossly  inadequate  as  to  be 
no  consideration  at  all.  A  Jury  was  impanel- 
ed to  hear  the  cause,  but,  after  the  evidence 
was  Introduced,  the  court  peremptorily  in- 
structed them  to  return  a  verdict  In  favor  of 
the  defendant 

We  are  Informed  in  aiv>ellants'  brief, 
though  upon  this  point  tlie  record  Is  silent, 
that  the  court's  peremptory  instruction  was 
given  upon  the  theory  that  the  alleged  agree- 
ment of  appellee  Wilson  to  release  the 
vendor's  lien  was  not  in  writing,  and  there- 
fore in  violation  of  the  statute  of  frauds. 
The  fact  that  appellee  seeks  now  to  support 
the  cliarge  upon  this  ground  lends  color  to 
appellants'  statement,  and  we  will  consider 
that  question.  In  the  first  place,  there  is  no 
plea  seeking  to  avail  the  appellee  of  the  bene- 
fits of  the  statue  of  frauds.  We  have  care- 
fully examined  the  pleadings  and  It  Is  no- 
where expressly  declared  that  such  agree- 
ment was  not  in  writing.  Indeed,  the  pre- 
sumption arising  upon  the  pleadings  is  that 
it  was.  But  If  we  treat  the  Issue  as  being 
raised  by  the  pleadings,  as  the  parties  them- 
selves have  done,  we  are  constrained  to  hold 
that  the  ruling  of  the  court  cannot  be  sup- 
ported upon  this  theory.  In  Doggett  v.  Pat- 
terson, 18  Tex.  168,  it  was  held  that  an  agree- 
ment in  effect  to  assign  the  vendor's  Hen  Is 
not  within  the  statute.  It  Is  there  said: 
"His  interest  In  the  land  was  only  the  ven- 
dor's Hen  and  a  mere  contingent  Interest  de- 
pendent upon  the  payment  of  the  purchase 
money  at  maturity.  This  he  contracted  to 
transfer  to  the  defendant  It  was  not  a 
'contract  for  the  sale  of  lands,'  and  was  not 
required  to  be  in  writing  by  the  statute  of 
frauds  of  this  state."  See,  also,  Johnson  v. 
Portwood,  80  Tex.  249,  34  S.  W.  696,  T87. 
Counsel  for  appellee  have  cited  us  to  cases 
holding  that  an  agreement  to  release  the 
vendor's  Hen  Is  within  the  statute  of  frauds, 
while  on  the  other  hand,  counsel  for  appel- 
lants have  cited  us  to  others  holding  the 
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contrary  view.    This  apparent  oontrarletj  of 

holdings  Is  probably  baaed  vpoa  a  different 
wording  of  the  statutes  of  the  varlons  states. 
The  distinction  between  our  own  statute  and 
that  of  the  English  statute,  which  results  in 
a  great  restriction  upon  Its  operation.  Is 
pointed  out  In  the  case  of  Doggett  t.  Patter- 
son, supra.  Our  statute  embraces  "contracts 
for  the  sale  of  lands"  only,  whereas  the  Eng- 
lish statute  and  those  of  some  of  the  other 
states  embrace  all  contracts,  not  only  for 
the  sale  of  lands,  but  "any  interest  in  or 
concerning  them." 

But  if  It  be  conceded  that  the  agreement 
under  consideration,  which  was  shown  to  be 
not  in  writing,  is  within  the  statute  of  frauds, 
yet,  under  .the  circumstances,  to  permit  the 
appellee  to  benefit  by  the  statute  would  be 
to  countenance  a  fraud,  in  that  appellants, 
upon  the  strength  of  appellee's  promise  to 
execute  a  release,  have  been  induced  to  pay 
to  the  American  Tribune  New  Colony  Com- 
pany, a  corporation  shown  to  be  wholly  In* 
solvent,  the  entire  cctnslderation  for  the  lands 
purctiased  by  them.  In  such  a  case  equity 
would  enforce  the  specific  performance  of  the 
agreement,  for  otherwise  the  statute  would 
be  made  to  facilitate  that  which  it  was  de- 
signed to  prevent.  The  doctrine  Is  well  es- 
tablished that  where  one  party,  relying  upon 
the  verbal  promise  of  another,  has  been  in- 
duce<T  to  do  an  act  whereby  his  position  has 
been  so  changed  for  the  worse  that  he  would 
be  defrauded  by  a  failure  of  tbe  other  to 
comply  with  his  contract,  equity  will  enforce 
a  performance  at  his  instance.  Morris  T. 
Gaines,  82  Tex.  255,  17  S.  W.  538;  Hand  T. 
Nix  (Tex.  Civ.  App.)  87  S.  W.  204.  The 
general  rule  that  payment  of  tbe  purchase 
money  is  not  such  part  performance  nnder 
an  ond  contract  to  convey  land  as  will  take 
it  out  of  the  statute  of  frauds  is  predicated 
upon  the  conception  that  the  party  paying 
has  his  remedy  over  against  the  other  to 
recover  badi  the  money.  But  here  the  Amer- 
ican Tribune  New  Colony  Company,  to  whom 
appellants  paid  their  money,  is  shown  to  be 
insolvent ;  but  if  It  were  not,  yet  appellants 
would  hardly  be  able  to  recover  from  it  the 
money  paid,  since  they  got  from  It  all  th^ 
contracted  for.  There  is  no  default  upon  its 
part  which  would  entitle  them  to  a  rescis8i<Mi 
of  their  contract  with  it 

The  appellee  relies  also  upon  the  proposi- 
tion tbat  the  evidence  fails  to  show  a  consid- 
eration for  the  contract  and  asserts  that 
the  payment  by  the  American  Tribune  New 
Colony  Company  of  |20,000  on  its  mortgage 
Indebtedness,  being  an  obligation  for  which 
the  company  was  already  bound,  was  no 
consideration  for  bis  promise  to  release  the 
Hen  on  appellant's  lands.  But  counsel  for 
appellee  overlook  the  fact  that,  as  between 
appellee  and  appellants,  the  payment  by  the 
latter  of  the  purchase  money  of  the  lands 
to  the  Colony  Company  constituted  a  sufil- 
clent    consideration   to    support    appellee's 


promise^  For  tbe  promisee  to  suffer  a  detri' 
ment  Is  as  much  a  consideration  as  for  the 
promisor  to  receive  a  benefit  We  think  the- 
evidence  tended  to  show  a  valid  contract 
between  the  parties  based  upon  a  sufficient 
consideration  and  one,  too,  wliich  ought  equit- 
ably to  be  enforced,  even  though  it  cornea 
witliln  our  statute  of  frauds.  Appellee  as- 
serts that  the  transaction  between  the  Col- 
ony Company  and  appellants  was  void,  inas- 
much as  a  part  of  tbe  consideration  paid 
consisted  of  stock  of  the  Colony  Company 
and  was  therefore  void  as  contrary  to  public 
policy.  But  we  do  not  think  this  Is  a  mat- 
ter to  appellee's  advantage  in  any  event, 
since  If  he  entered  into  a  binding  agreemeit 
to  execute  a  release,  and  on  the  strength  of 
It  appellants  have  acted  and  changed  their 
position  In  any  respect  for  the  worse,  he 
should  not  be  permitted  to  deny  their  right 
to  a  specific  performance. 

There  remains  yet  another  reason  why 
appellee  says  the  Judgment  should  be  afiOxm- 
ed.  It  Is  this :  Through  a  Judgment  of  the 
Circuit  Court  of  tbe  United  States  at  Ft. 
Worth,  appellee  established  and  foreclosed 
his  vendor's  Hen  for  $52,000  against  certain 
lands  in  Archer  county,  including  those  of 
appellants,  and  one  M.  B.  Wilson  became 
the  purchaser  at  the  foreclosure  sale,  and 
this  Jutjgment  is  set  up  as  res  adjudlcata  of 
the  present  controversy.  But  we  think  this 
Judgment  Is  of  no  binding  force  whatever 
on  tbe  appellants,  since  they  were  In  no 
wise  parties  to  tbat  suit,  and  were  at  the 
time  in  actual  possession  of  tbe  lands,  and 
there  is  no  question  of  Innocent  purchaser 
raised  in  the  case.  There  is  a  line  of  cases 
in  this  state  which  holds  that  a  vendor  In 
an  executory  contract  for  the  sale  of  land, 
who  has  sued  his  vendee  to  enforce  the  Ilea 
without  making  a  subsequent  purchaser  a 
party,  and  has  bought  the  land  nnder  a  de- 
cree of  foreclosure  In  such  suit,  may  recover 
tbe  land  from  such  purchaser.  Ufford  v. 
Wells,  62  Tex.  612;  Foster  v.  Powers,  64 
Tex.  247;  Cattle  Co.  v.  Boon,  73  Tex.  548, 
11  S.  W.  544.  But  In  such  a  case  the  plain- 
tiff is  entitled  to  recover  by  virtue  of  bis 
original  title,  and  not  by  virtue  of  any  title 
he  has  acquired  at  tbe  foreclosure  sale. 
Bradford  ▼.  Knowles,  86  Tex.  509,  25  S.  W. 
1117.  The  subsequent  purchaser  not  made 
a  party  to  the  foreclosure  suit  Is  in  no  sense 
estopped  or  bound  by  the  Judgment,  but  to 
all  intents  and  purposes  stands  in  the  shoes 
of  bis  grantor,  the  original  vendee,  and  may 
plead  such  equities  as  would  defeat  the  plain- 
tiCTs  right  to  recover  the  land  upon  the 
strength  of  bis  superior  title.  Pierce  ▼. 
Moreman,  84  Tex.  696,  20  S.  W.  821.  Tbe 
effect  of  the  holding  of  tbe  line  of  decisions 
referred  to  is  merely  that  tbe  purchaser  at 
a  foreclosure  sale  against  a  vendee  of  laud 
in  an  executory  contract,  holding  as  he  does 
the  superior  title,  may  recover  tbe  land  as 
against  a  subsequent  vendee  not  made  a 
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party  to  the  foredosnre  salt,  unless  such 
subsequent  vendee  estabHshea  such  equities 
as  to  defeat  the  recovery.  The  foreclosure 
salt  bars  the  equity  of  redemption  of  the  or- 
iginal vendee  but  not  of  the  second.  Any 
other  holding  would  obviously  be  In  conflict 
with  the  universally  accepted  doctrine  that 
none  but  parties  or  their  privies  to  the  suit 
are  bound  by  the  Judgment  While  in  the 
case  of  Pierce  v.  Moreman,  supra,  the  equit- 
able right  of  the  defendant  sustained  was 
to  redeem  by  a  payment  of  the  purchase 
money,  still  we  think  the  equities  asserted 
by  appellants  are  equally  entitled  to  protec- 
tion. If  their  allegations  are  true,  and  the 
contract  with  appellee  is  enforceable,  as 
we  hare  held  it  to  be,  then  equitably  appellee 
held  no  lien  against  their  land,  and  not  being 
parties  to  the  foreclosure  suit  at  Ft  Worth, 
they  are  not  bound  by  the  decree  rendered 
therein. 

It  follows  from  what  we  have  said  that  the 
court  erred  in  instructing  a  verdict  for  the 
defendant,  for  which  error  the  judgment  Is 
reversed,  and  the  cause  remanded  for  another 
trial. 

On  Rehearing. 

It  Is  earnestly  insisted  on  this  motion  for 
rehearing  that  the  effect  of  our  decision  Is 
to  deprive  the  appellee  of  his  right  on  an- 
other trial,  to  establish  an  equitable  lien  as 
a  creditor  of  the  American  Tribune  New 
Colony  Company  against  the  lands  of  appel- 
lants.   And  sacfa  is  probably  the  effect  of 


some  of  the  language  used  In  our  opinion. 
To  the  end  that  this  question  may  be  left 
open  for  determination  on  another  trial, 
we  will  modify  the  language  of  the  original 
opinion  which  would  have  the  effect  of  pre- 
venting such  a  course.  In  a  general  way  we 
think  that  appellants'  transaction  with  the 
American  Tribune  New  Colony  Company, 
whereby  they  became  the  owners  of  the  lands 
In  controversy,  is  not  void  by  reason  of  their 
having  paid  in  part  with  the  stock  of  such 
company,  but  at  most  appellee,  If  he  should 
establish  his  right  as  a  creditor  to  an  equit- 
able lien,  could  do  so  only  to  the  extent  of 
that  portion  of  the  value  of  the  land  paid 
for  in  such  stock.  Appellee,  as  a  creditor 
of  the  American  Tribune  New  Colony  Com- 
pany, presnmably  got  the  benefit  of  whatever 
cash  was  paid  to  that  company  by  appellants, 
and  it  would  be  altogether  inequitable  not  to 
take  an  account  of  this  In  the  present  con- 
troversy. On  the  other  hand,  if  the  evidence 
should  establish  the  fact  to  be  that  appellee 
attached  no  Importance  to  the  nature  of  the 
consideration  to  be  paid  by  appellants  for 
the  land,  and  was  willing  and  agreed  for 
them  to  Iiave  the  same  Irrespective  of  the 
consideration  to  be  paid,  and  thus  assented 
to  the  disposition  of  the  property  to  them, 
and  they  bought  under  the  circumstances  al- 
leged by  appellants,  be  would  be  In  no  posi- 
tion to  assert  even  his  creditor's  equitable 
lien  as  against  a  proper  plea  of  estoppel. 

With  the  exertion  herein  Indicated,  mo- 
tion for  rehearing  is  overruled. 
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CHOCTAW,  O.  &  O.  R.  CO.  y.  STROBLB. 
(Supreme  Court  of  Arkansas.    July  23,  100&) 

1.  Masteb  and  Sebvant— Defbotivb  Appu- 

ANCKS— NEOLIQBNOI! — QUESTION    TOE   JUBT. 

Whether  it  was  negligence  for  a  railroad 
company  to  furnish  employes  a  hand  car  with 
a  defective  brake  with  which  to  haul  ties  a 
short  distance  along  the  track  is  a  question  for 
the  jury;  there  being  testimony  that  it  was 
customary  in  doing  such  work  to  use  pnsh  cars 
without  brakes  or  other  appliances  for  stopping 
them  or  checking  their  speed,  and  that  a  load 
of  ties  would  be  so  high  that,  if  there  was  a 
brake,  it  could  not  be  reached  by  the  men  push- 
ing it  along. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  1010-1020.] 

2.  TBiAii— Cubing  Instbuction  bt  Submis* 

BION  OF  INTBBBOOATOBT. 

Error  in  an  instruction  in  telling  the  Juir 
that  an  employs  injured  by  a  band  car  with 
which  ties  were  being  moved  was  entitled  to 
recover,  if  it  had  a  de&tive  brake  to  the  knowl- 
edge of  the  master,  is  not  cured  by  the  submis- 
sion to  the  jury  of  the  interrogatory,  answered 
by  them  in  the  negative:  "Was  authorizing 
or  permitting  the  use  of  the  car  under  the  cir- 
cumstances the  exercise  of  due  care  on  the 
part  of  defendant  for  the  safety  ttf  Its  em- 
ployes?" 

Appeal  from  Circuit  Court,  Logan  County; 
Jeptha  H.  Evans,  Judge. 

Action  by  Philip  Stroble  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded. 

B.  B.  Pierce  and  T.  S.  Buzbee,  for 
appellant    Bobt  J.  White,  for  appellee. 

Mcculloch,  j.     The  plaintiff,  pwiip 

stroble,  sues  the  railroad  company  to  recover 
damages  for  personal  Injuries  received  while 
working  for  the  company.  He  recovered  a 
Judgment  for  $950  damages,  and  the  defend- 
ant appealed.  The  plaintiff  was  working  for 
the  railroad  company  as  section  hand,  and 
at  the  time  of  the  Injury  was  engaged,  with 
his  co-laborers  under  direction  of  the  sec- 
tion foreman,  in  trucking  ties ;  that  Is,  load- 
ing cross-ties  upon  hand  cars,  and  hauling 
them  a  short  distance  across  a  trestle,  and 
unloading  them.  The  ties  were  piled  upon 
the  cars,  and  pushed  by  the  men  down  the 
track  to  the  place  where  they  were  unloaded. 
Two  hand  cars  were  in  use  at  the  place, 
and  the  brake  on  one  of  them  was  bo  defective 
thai  it  could  not  be  used.  The  plaintiff  was 
working  with  the  sound  car.  When  the  cars 
were  partially  loaded  a  warning  was  given 
to  the  men  that  a  train  was  approaching,  and 
to  hurry  across  the  trestle.  Plaintiff  and 
his  companions  (four  or  five)  at  the  front  car 
were  pushing  It  across  the  trestle  and  two 
of  the  hands  were  also  on  the  car  working 
the  lever.  Plaintiff  was  pushing,  but  the 
speed  of  the  car  became  so  fast  that  he  was 
left  behind  and  the  car  with  the  defective 
brake  following  after  them  struck  him  and 
knocked  him  off  the  trestle.  It  Is  claimed, 
on  the  part  of  the  plaintiff,  that  by  reason 
of  the  defective  brake  the  men  or  boys  on 
ths  hand  car  were  unable  to  check  its  speed. 


and  prevent  running  against  the  plaintiff. 
Negligence  <m  the  part  of  the  defendant  is 
alleged  in  permitting  the  use  of  the  hand  car 
with  the  defective  brake.  Evidence  was  in- 
troduced by  the  defendant  tending  to  show 
that  It  was  customary  In  doing  this  kind  of 
work  to  use  push  cars  without  brakes  or 
other  appliances  for  stopping  them  or  check- 
ing the  speed,  and  that  it  was  reasonably 
safe  to  use  such  cars  for  that  work  not  equip- 
ped with  brakes.  It  is  argued,  therefore, 
that  It  was  not  negligence  to  permit  the  use 
of  a  hand  car  with  a  defective  brake,  as  It 
was,  in  that  condition,  as  serviceable  and  safe 
as  a  push  car. 

The  court,  over  the  defendant's  objection, 
gave  the  following  instruction:  (1)  "If  there 
was  a  defective  brake  on  defendant's  hand 
car,  and  defendant  knew  of  this  defect,  or 
in  the  exercise  of  due  care  ought  to  tiave 
known  it,  and  by  reason  of  such  defective 
brake,  if  It  existed,  the  plaintiff,  while  pur- 
suing his  duties  as  an  employ^  of  defendant, 
was  knocked  down  and  injured  at  a  time 
when  plaintiff  was  exercising  due  care  for  his 
own  safety,  you  will  find  for  the  plaintiff." 
This  instruction,  as  applied  to  the  proof  in 
the  case,  was  clearly  erroneous.  It  made  tbe 
plaintiff's  right  to  recover  depend  solely 
upon  the  fact  that  he  was  Injured  by  a  de- 
fective brake  on  the  hand  car,  and  tliat 
the  defendant  knew  of  tbe  defect,  leaving 
out  of  consideration  the  evidence  Introduced 
by  defendant  tending  to  show  that  It  was  not 
negligent  to  use  cars  without  brakes. 

One  of  defendant's  witnesses  testified  that 
It  was  customary  to  use  push  cars  not  equip- 
ped with  levers  or  brakes  in  doing  this  kind 
of  work,  and  that  it  was  not  necessary  in 
that  kind  of  work  to  use  cars  with  brakes 
on  them.  He  stated  as  a  reascxi  for  this 
that  in  loading  a  car  the  ties  were  piled  up 
on  it  so  high  that  the  lever  and  brake  could 
not  be  reached  by  the  men  using  it-^tliat  the 
men  pushed  it  along,  and  controlled  it  by 
band.  If  these  statements  of  tbe  witnesses 
were  true.  It  was  not  negligence  on  tbe  part 
of  the  company  to  furnish  to  its  servants 
for  this  work  either  push  cars  without  brakes 
or  a  band  car  with  a  defective  brake.  It  Is 
not  necessarily  negligence  on  the  part  of  the 
master  to  permit  tbe  use  of  tools  or  machin- 
ery with  defects  therein.  The  master  Is  only 
required  to  exercise  ordinary  care  in  supply- 
ing machinery,  tools,  and  appliances  that 
are  reasonably  safe  for  tbe  use  intended. 
Railway  v.  Dufley,  35  Ark.  602;  Railway 
Co.  T.  Gaines,  46  Ark.  567;  1  Labatt,  Master 
&  Serv.  p.  86;  4  Thompson  on  Neg.  §!  398U, 
3991.  There  being  8<»ne  evidence  to  sustain 
this  contention,  it  should  have  been  submitted 
to  the  Jury,  and  not  eliminated  from  the 
case  by  the  above-quoted  Instruction.  This 
error  was  emphasized  by  instruction  No.  2 
given  by  the  court,  wherein  the  Jury  were 
1»ld  that  tbe  defendant  was  required  to  exer- 
cise due  care  to  ascertain  whether  there  was 
a  defect  in  tbe  brake  or  other  appliance,  etc. 
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The  defendant  requested  the  following  In- 
(traction  <«  this  phase  of  the  case,  which  the 
court  refused:  "(7)  If  you  find  that  a  man 
of  ordinary  prudence  In  the  conduct  of  his 
own  business  would  have  used  said  hand 
car  In  the  condition  In  which  It  was,  and  for 
the  purposes  for  which  It  was  used,  then 
defendant  was  not  guilty  of  negligence  in 
tliat  regard."  The  Insl^ctlon  correctly 
stated  the  law  as  applicable  to  defendant's 
contention  and  the  testimony  which  had  been 
introduced  in  support  of  it,  and  the  same 
should  have  been  given.  It  was  error  to  re- 
fuse It. 

It  Is  claimed  that  these  errors  were 
cured  by  the  following  Interrogatory  pro- 
pounded by  the  court  to  the  Jury  at  the  close 
of  the  argument,  to  which  the  Jury,  in  the 
special  verdict,  made  answer  in  the  negative: 
"Was  authorizing  or  permitting  the  use  of 
the  car  under  the  circumstances  the  exercise 
of  due  care  on  the  part  of  defendant  for  the 
safety  of  its  employes?"  This  did  not  cure 
the  error  in  the  previous  instruction.  The 
Jury  were  told  In  the  previous  instruction 
that  the  plaintiff  was  entitled  to  recover  If 
there  was  a  defective  brake  on  the  hand  car 
which  the  defendant  had  knowledge  of,  or  In 
the  exercise  of  due  care  ought  have  known  of, 
and  which  caused  the  Injury.  In  other  words, 
It  declared  that  knowingly  permitting  the  use 
of  a  hand  car  with  a  defective  brake  was  an 
act  of  culpable  negligence.  The  Interrogatory 
Jnst  quoted  left  the  Jury  free,  after  having 
thus  been  erroneously  told  that  this  consti- 
tuted negligence  on  the  part  of  the  defendant, 
to  say  whether  or  not  the  defendant  was 
exercising  due  care  in  permitting  the  use 
of  the  car  by  its  servants.  It  did  not  qual- 
ify the  previous  Instruction  at  all,  but  left 
it  In  full  force  with  the  Jury. 

Counsel  for  appellee  contends  that,  notwith- 
standing the  fact  one  of  the  witnesses  testi- 
fied that  It  was  customary  to  use  push  cars 
without  brakes  In  hauling  ties  and  that  It 
is  not  necessary  or  practicable  to  make  use 
of  brakes  in  handling  hand  cars  loaded  with 
ties,  we  should  declare  it  to  l)e  negligence 
per  se  to  use  such  cars  without  brakes  in 
hauling  ties  across  a  trestle.  That  was  a 
question  for  the  Jury  to  determine  from  the 
evidence.  Tlie  court  cannot  say  that  the 
use  of  the  cars  under  such  circamstances 
was  necessarily  n^llgent 

For  the  errors  indicated,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

HILLk  C.  J.,  not  participattng. 


RBDFORK  LEVEE  DIST.  et  al.  T.  ST. 

LOUIS,  L  M.  &  S.  BY.  CO. 

(Sopmne  Conrt  of  Arkansas.    July  28,  IMS.) 

L  Lbvxes— AasianxKinn  akd  Taxes— Bah.- 
■OAO  Pbopsbtt. 

Acts  1891,   p.   189,  creating  the  Redfork 
Itvee  district,  as  amended  by  AcU  1893,  p.  253, 


provides  in  section  14  for  the  levying  and  collec- 
tion of  a  levee  tax  on  all  allnvial  lands  in  the 
district  benefited  by  levees,  and  that  the  board 
of  inspectors  shall  ascertain  the  lands  in  their 
respective  districts  subject  to  snch  tax,  cause 
a  list  thereof  to  be  filed  with  the  clerk  of  the 
county  conrt,  and  for  the  extension  by  such 
clerk  of  the  tax  so  levied.  Section  15  provides 
that  the  board  of  inspectors  shall  fix  the  rate  of 
tax  necessary  for  the  current  year,  wliich  rate 
shall  be  certified  to  the  county  court,  and  by  the 
latter  levied  as  other  taxes  are  levied,  and  ex- 
tended by  the  clerk  of  the  county  on  the  tax 
books.  Acts  1893,  p.  819,  creating  the  Desha 
levee  district,  contained  sections  of  the  same  im- 
port. Acts  1905,  p.  643,  providing  for  the  as- 
sessment of  railroads,  rlEhts  of  way  and  railroad 
property,  etc.,  within  the  Desha  levee  district 
provides  in  section  1  that  the  boards  of  in- 
spectors of  levee  districts  shall  levy  annually 
on  the  increased  value  of  betterment  estimated 
to  accrue  from  the  protection  given  against 
floods  by  the  construction  of  levees  in  such  dis- 
tricts, and  upon  all  lands,  railroads,  etc.,  in 
such  districts,  according  to  increase  in  valne, 
such  tax  as  may  be  levied  <»  other  property 
in  said  districts,  which  assessment  may  he  made 
per  mile  instead  of  per  acre.  Section  2  (page 
544)  provides  that  such  assessment  shall  be  made 
as  pre8crit)ed  by  law  for  the  assessment  of  bet- 
terments on  the  proi>erty  situated  in  such  respec- 
tive districts.  Held  that,  as  the  act  of  1893 
expressly  required  the  l>oard  of  inspectors  of  the 
levee  district  to  ascertain  what  lands  in  the  dis- 
trict would  be  benefited  by  the  levee  and  to 
cause  a  descriptive  list  thereof  to  l>e  filed  with 
the  clerk  of  the  county  court,  the  attempted 
ascertainment  and  extension  of  taxes  by  the 
county  clerk  on  failure  of  the  hoaii  of  inspect- 
ors to  comply  with  snCh  act,  was  wholly  unau- 
thorized, and  the  assessment  as  made  was  void. 
2.  Same— Applicability. 

Said  act  of  1905  (Acts  1905,  p.  543),  not 
naming  the  Uedfork  levee  district,  had  no  ap- 
plication thereto. 

Appeal  from  Desha  Chancery  Court ;  James 
C.  Norman,  Chancellor. 

Actions  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  against  the  Red- 
fork  levee  district  and  against  the  Desha 
levee  district  From  separate  decrees  enter- 
ed In  both  cases  In  favor  of  plaintiff,  both 
defendants  appeal.  Decrees  In  both  cases 
affirmed. 

F.  M.  Rogers,  for  appellants.  M.  A.  Austin 
and  B.  S.  Johnson,  for  appellee. 

Mcculloch,  J.  The  St  Louis,  iron 
Mountain  &  Southern  Railway  Company,  ap- 
pellee. Instituted  two  suits  In  equity  against 
the  board  of  inspectors  for  the  Desha  levee 
district  of  Desha  tounty,  and  the  board  of 
inspectors  for  Redfork  levee  district  of  Desha 
county,  respectively,  to  restrain  and  prevent 
the  enforcement  of  collection  of  levee  taxes 
alleged  to  be  illegally  assessed  for  the  year 
1906  against  its  property  situated  In  said 
districts.  In  the  complaint  against  the  Desha 
levee  district  it  Is  alleged  that  the  taxes  Il- 
legally assessed  and  extended  for  the  year 
1906  against  the  railroad  property  amount 
to  the  sum  of  $3,425.50,  whereas  a  legal  as- 
sessment against  said  property  would  not 
exceed  $986.88;  and  in  the  complaint  against 
the  Redfork  levee  district  it  is  alleged  that 
the  taxes   Illegally   assessed   and   extended 
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against  the  railroad  property  amoanta  to 
$2,317.90,  whereaa  a  legal  asseaament  would 
not  exceed  tbe  snin  of  $542.  The  respective 
amounts  of  taxes  alleged  to  be  legally  due 
were  t«idered  to  each  of  said  defeadants  In 
the  complaint,  and  the  collection  of  any 
additional  amount  Is  sought  to  be  prevented. 
Answers  were  filed  in  t)0th  cases  and  the 
pleadings  raised  substantially  the  same  ques- 
tion In  each  case.  By  express  agreement 
entered  of  record,  both  cases  were  consoli- 
dated and  heard  by  the  chancellor  upon  the 
same  evidence,  and  separate  decrees  were  en- 
tered In  both  cases  in  favor  of  the  plaintiff, 
restraining  the  said  defendants  from  ea- 
forclng  the  collection  of  taxes  for  that  year 
In  excess  of  the  respective  sums  authorized. 
Both  of  the  defendants  appealed  and  the  two 
cases  have  been  heard  together  by  the  court 

The  Redfork  levee  district  was  created  by 
a  special  act  of  the  General  Assembly  at  the 
session  of  1891  (Acts  1891,  p.  169),  and,  as 
amended  at  the  session  of  1893  (Acts  1893, 
p.  253),  contained  the  following  sections: 

"Sec.  14.  There  shall  be  levied  and  col- 
lected In  said  districts  annually  on  all  al- 
luvial lands  therein  that  now  are  and  would 
be  benefited  by  levees  and  which  now  are  or 
sball  become  taxable  for  state  revenue,  a 
levee  tax  not  exceeding  two  per  centum  of 
the  assessed  value  thereof.  That  said  board 
of  inspectors  sball  ascertain  In  such  manner 
as  they  may  provide  the  lands  in  their  re- 
spective districts  that  are  subject  to  tax  un- 
der the  provisions  of  this  act,  and  cause  a 
list  thereof  to  be  filed  with  the  clerk  of  the 
«)unty  court  In  the  county  In  wblch  said 
lands  are  situated  on  or  before  the  second 
Monday  of  October  of  each  year  and  the 
clerks  shall  extend  the  tax  levied  for  said 
district  against  said  land. 

"Sec.  15.  It  shall  be  the  duty  of  the 
boards  of  Inspectors  at  the  regular  October 
meeting  to  fix  and  determine  the  rate  of  per- 
centage of  tax  necessary  to  be  levied  for  the 
year  then  current  which  rate  of  percentage 
sball  be  certified  to  the  county  court  of  the 
county  In  which  said  lands  are  situated  and 
said  courts  shall  proceed  to  levy  the  rate  per 
cent  so  certified  at  the  time  and  in  the  man- 
ner other  taxes  are  levied  and  the  same 
shall  be  by  the  clerk  of  the  county  extended 
upon  the  tax  books  of  the  county  In  a  sepa- 
rate column  to  be  provided  for  that  purpose. 
Said  board  sball  have  power  and  it  is  hereby 
made  their  duty  at  their  meeting  in  October 
to  hear  and  determine  all  questions  as  to 
whether  any  given  tract  of  land  Is  legally 
taxable  for  levee  purposes  under  the  provi- 
sions of  this  act  and  all  corrections  or 
changes  made  in  the  list  of  lands  subject  to 
such  tax  shall  be  certified  to  the  county  court 
at  the  time  the  list  is  certified." 

The  Desha  levee  district  was  created  by  a 
special  act  passed  at  the  session  of  1893 
(Acts  1893,  p.  319),  and  contained  sections  of 
precisely  the  same  Import  and  almost  identi- 


cally the  same  language  as  the  two  sections 
above  quoted.  The  General  Assembly  at  the 
1905  session  (Acts  1905,  p.  543),  enacted  a 
special  statute,  entitled  "An  act  to  provide 
for  the  assessment  of  railroads,  rights  of 
way  and  railroad  property,  right  of  way, 
train  roads,  roadbeds  and  railroad  property 
situated  within  the  boundaries  of  the  Desha 
levee  district"  and  certain  other  levee  dis- 
tricts therein  named,  which  said  statute 
contained  the  following  sections: 

"Section  1.  That  the  boards  of  directors 
of  levee  Inspectors  of  Cotton  Belt  District 
No.  1,  Fbillips  county,  Arkansas,  Laconia 
levee  district  of  Phillips  and  Desha  counties, 
Arkansas,  and  the  Desha  levee  district  In  De- 
sha county,  and  the  LInwood  and  Auburn  levee 
district  in  Lincoln  and  Desha  counties,  Ar- 
kansas, be  and  tbey  are  hereby  authorized 
and  directed,  through  the  proper  authorities 
as  now  prescribed  by  law,  to  assess  and  levy 
annually  upon  the  increased  value  of  bet- 
terment estimated  to  accrue  from  the  protec- 
tion given  against  floods  from  the  Mississippi 
river  and  Its  tributaries  by  reason  of  the 
construction  and  maintenance  of  levees  in 
said  districts  and  upon  all  lands,  railroads, 
tramroads,  rights  at  way,  roadbeds  and  ap- 
purtenances In  said  levee  districts,  accord- 
ing to  the  betterment  and  increase  in  valtke, 
such  tax  as  may  be  levied  upon  other  proper- 
ty in  said  districts,  and  said  assessment 
may  be  made  per  mile  instead  of  per  acre. 
Provided,  that  no  error  in  the  name  and  res- 
idence of  the  owners  of  railroads,  or  tram- 
roads  or  land,  or  the  description  thereof, 
shall  Invalidate  said  assessment  if  sufficient 
description  is  given  to  ascertain  where  the 
property  sought  to  be  taxed  is  situated. 

"Sec.  2.  That  said  assessment  sball  be 
made  In  the  manner  and  form  and  by  the 
authority  now  prescrlt)ed  by  law  for  the  as- 
sessment of  betterments  'on  property  sit- 
uated in  said  respective  districts.'  " 

The  Redfork  levee  district  is  not  mentlon- 
ea  In  the  last-named  statute,  and  the  same 
has  no  application  thereto. 

The  facts  of  both  cases  are  practically  on- 
disputed.  The  board  of  inspectors  of  Red- 
fork  levee  failed  to  file  with  the  clerk  of  the 
county,  as  required  by  the  act  of  1893,  a 
descriptive  list  of  the  lands  In  the  district 
ascertained  to  be  subject  to  levee  tax,  and  the 
board  of  inspectors  of  the  Desha  levee  dis- 
trict filed  such  list  but  the  same  did  not 
contain  any  description  of  the  railroad  prop- 
erty. These  facts  are  agreed  upon.  The 
board  of  inspectors  of  the  Desha  levee  district 
took  no  action  with  reference  to  assessment 
of  railroad  property  further  than  to  pass  and 
certify  to  the  county  court  a  resoluticHi  or- 
dering that  "a  tax  of  eight  mills  be  levied 
on  each  and  every  dollar  of  the  assessed 
value  of  real  estate,  including  railroad  beds, 
subject  to  taxation."  Neither  the  number 
of  miles  of  railroad  track,  nor  descriptlim 
of  other  railroad  property  in  the  district  was 
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■certified  by  the  board  of  inspectors.  The 
■county  clerk  ascertained,  according  to  tiis 
on-n  method,  from  maps  in  his  office,  the  num- 
ber of  miles  of  railroad  track  situated  in 
the  levee  districts  and  extended  the  same 
according  to  the  rate  fixed  by  the  board  of 
inspectors  and  the  value  per  mile  fixed  by 
the  state  board  of  railroad  assessors.  The 
buildings  on  railroad  right  of  way  and  the 
value  thereof  were  ascertained  by  the  clerk 
In  the  same  way  and  the  taxes  so  extended. 

This  did  not  constitute  a  valid  assessment 
of  the  railroad  property.  The  act  of  1893, 
hereinbefore  quoted,  expressly  required  that 
the  board  of  Inspectors  of  the  levee  district 
should  ascertain  what  lands  in  the  district 
would  be  benefited  by  the  levee  and  there- 
fore subject  to  tax,  and  to  cause  a  descriptive 
list  thereof  to  be  filed  with  the  clerk  of  the 
-county  court  In  the  county  where  the  lands 
are  situated.  It  does  not  authorize  any  oth- 
■et  person  or  board  to  make  such  ascertain- 
ment, and  the  attempted  ascertainment  and 
extension  of  taxes  by  the  county  clerk  was 
wholly  unauthorized.  The  assessment  as 
made  was  void  and  not  enforceable.  Nor 
does  the  act  of  1906  authorize  such  pro- 
cedure by  the  clerk.  That  statute  obviously 
contemplates  some  action  of  the  board  of 
Inspectors  with  reference  to  the  ascertain- 
ment of  the  particular  property  to  be  taxed 
and  the  value  thereof.  This  much  is  certain, 
though  the  meaning  of  the  act,  so  far  as  it 
Is  applicable  to  the  Desha  levee  district.  Is 
somewhat  obscure.  Without  undertaking 
to  further  construe  this  statute— it  is  un- 
necessary to  do  80  in  this  case — we  hold  that 
there  was  no  valid  assessment  of  levee  tax 
on  the  railroad  property  In  the  Desha  levee 
district,  and  that  the  act  does  not  apply  to 
the  Redfork  levee  district 

No  descriptive  list  of  railroad  properly 
subject  to  levee  taxation  having  been  filed  by 
the  board  of  inspectors  in  either  of  said  dis- 
tricts in  accordance  with  the  provisions  of 
the  act  of  1893,  the  assessments  cannot  be 
unstained  under  those  statutes. 

The  decrees  in  both  cases  are  affirmed. 


STATE  T.  INTERNATIONAL  HARVESTER 

00. 
■(Snpreme  Court  of  Arkansas.     July  2,  190&) 

Monopolies — Corpokations — Conspiract  to 
CoNTBOi.  Pbices— Violation— What  Coh- 
BTiTUTES— Penal  Statutes — Constbuction. 
Act  Jan.  23,  1905  (Acts  1905,  p.  6,  i  7), 
-providing  for  the  punishment  of  pools,  trusts, 
and  oonspirades  to  control  prices,  requires  the 
Secretary  of  State  to  each  year  send  to  each 
corporation  in  the  state  a  letter  of  inquiry  as 
to  whether  the  said  corporation  has  all  or  any 
part  of  its  interest  or  business  in  or  with  any 
trust,  combination,  or  association  of  persont 
or  stockholders  as  named  in  the  preceding  pro- 
vMon  of  the  act,  and  to  require  an  answer  un- 
der oath  by  the  president,  secretary;  or  treasur- 
er, etc.,  of  the  company,  and  provides  ttiat  on 
refusal  to  make  such  answer  within  30  days 
from  Ute  mailing  thereof,  the  prosecuting  attor- 


ney shall  proceed  against  such  corporation,  if  a 
a  domestic  corporation,  for  the  recovery  of  the 
penalty  provided  for  in  the  act,  and  also  for 
the  forfeiture  of  its  charter,  and  if  a  foreign 
corporation  for  the  recovery  of  the  penalty  and 
for  forfeiture  of  its  right  to  do  business  in  the 
state,  but  does  not  In  express  terms  require 
corporations  to  make  answer,  or  to  answer  such 
inquiry,  nor  declare  that  the  failure  of  the 
officers  of  a  corporation  to  answer  the  same 
shall  constitute  an  offense  on  their  part  or  on 
that  of  the  corporation  itself.  Held,  that  said 
section  created  no  offense,  and  tliat  the  mere 
failure  or  refusal  to  file  the  affidavit  did  not 
constitute  a  violation  of  the  statute. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 

Action  by  the  state  against  the  Internation- 
al Harvester  Company.  Judgment  for  de- 
fendant,  and  the  state   appeals.    Affirmed. 

Robt  li.  Rogers,  Atty.  Gen.,  Lewis  Rboton, 
Pros.  Atty.,  DeE.  Bradsbaw,  and  T.  B.  Helm, 
tor  the  State.  Rose,  Hemingway,  Oantrell  & 
Loughborough,  for  appellea 

Mcculloch,  J.  This  is  an  action  affltlnst 
appellee,  a  foreign  corporation  doing  business 
in  this  state,  to  recover  the  penalty  for  an  al- 
leged violation  of  the  act  of  January  23,  1905 
(Acts  1905,  p.  1),  providing  for  the  punish- 
ment of  pools,  trusts,  and  conspiracies  to  con- 
trol prices,  in  failing  to  file  an  answer  under 
oath  to  the  written  Inquiry  required,  by  sec- 
tion 7  of  that  statute,  to  be  propounded  to  all 
corporations  doing  business  in  the  state.  The 
section  In  question  is  as  follows : 

"It  shall  be  the  duty  of  the  Secretary  of 
State  on  or  about  the  first  day  of  July  each 
year,  to  address  to  the  president,  secretary  or 
treasurer  of  each  incorporated  company  doing 
business  in  this  state,  a  letter  of  Inquiry  as 
to  whether  the  said  corporation  has  all  or 
any  part  of  its  interest  or  business  In  or  with 
any  trust,  combination  or  association  of  per- 
sons or  stodcholders  as  named  in  the  preced- 
ing provisions  of  this  act,  and  to  require  an 
answer  under  oath,  of  the  president,  secre- 
tary, or  treasurer,  or  any  director  of  said 
company.  A  form  of  affidavit  shall  be  en- 
closed in  said  letter  of  inquiry  as  follows; 

"Affidavit 

"State  of  Arkansas,  County  of k 

"I, ,  do  solemnly  swear  that  I  am 

the (president,  secretary,  treasurer,  or 

director)  of  the  corporation  known  and  styled 

,  duly  incorporated  under  the  laws  of 

on  the day  of ,  and  now 

transacting  or  conducting  business  In  the 
state  of  Arkansas,  and  that  I  am  duly  au- 
thorized to  represent  said  corporation  In  mak- 
ing this  affidavit;  and  I  do  further  solemnly 

swear  that  said  ,  known,  styled  as 

aforesaid,  has  not  since  the  day  of 


(naming  the  day  upon  which  this  act 
Is  to  take  effect)  created,  entered  into  or  b^ 
come  a  member  of  or  a  i>arty  to,  and  was 

not  on  the day  of ,  nor  at  any 

day  since  that  date,  and  Is  not  now  a  mem- 
ber of  or  a  party  to  any  pool,  trust  agreo- 
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ment,  combination,  confederation  or  under- 
standing with  any  other  corporation,  partner- 
sbip,  Individual,  or  any  other  person  or  as- 
sociation of  persons,  either  in  this  state  or 
elsewhere,  to  r^ulate  or  fix  in  this  state,  or 
elsewhere,  the  price  of  any  article  of  manu- 
factnre,  mecbanlsm,  merchandise,  commodity, 
convenience,  repair,  any  product  of  mining, 
or  any  article  or  thing  whatsoever  or  the 
price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  light- 
ning, storm,  cyclone,  tornado  or  any  other 
kind  of  policy  issued  by  the  parties  aforesaid; 
and  that  It  has  not  entered  into  or  become  a 
member  of  or  a  party  to  any  pool,  trust, 
agreement,  contract,  combination  or  confed- 
eration, to  fix  or  limit  In  this  state  or  else- 
where the  amount  or  quantity  of  any  article 
of  manufacture,  mechanism,  merchandise, 
commodity,  convenience,  repair,  any  product 
of  mining,  or  any  article  or  thing  whatsoever, 
or  the  price  or  premium  to  be  paid  for  in- 
suring property  against  loss  or  damage  by 
fire,  lightning,  storm,  cyclone,  tornado,  or 
any  otiier  kind  of  policy  issued  by  the  parties 
aforesaid;  and  that  it  has  not  issued  and 
does  not  own  any  trust  certificates,  and  for 
any  corporation,  agent,  officer  or  employ^  or 
for  the  directors  or  stockholders  of  any  cor- 
poration, has  not  entered  into  and  is  not  now 
In  any  combination,  contract  or  agreement 
with  any  person  or  persons,  corporation  or 
corporations,  or  with  any  stockholder  or  di- 
rector thereof,  the  purpose  and  effect  of 
which  said  combination,  contract  or  agree- 
ment would  be  to  place  the  management  or 
control  of  such  combination  or  combinations, 
or  the  manufactured  products  thereof,  in  the 
hands  of  any  trustee  or  trustees,  with  Intent 
to  fix  or  limit  the  price  or  lessen  the  produc- 
tion and  sale  of  any  article  of  commerce,  use 
or  consumption,  or  to  prevent,  restrict  or  di- 
minish the  manufacture  or  output  of  any 
such  article. 


"(President,  Secretary,  Treasurer  or  Di- 
rector.) 

"Subscribed  and  sworn  to  before  me,  a 

within  and  for  the  county  of , 

this day  of ,  1 — . 


■'[Seal.] 


"And  on  refusal  to  make  oath  in  answer 
to  said  Inquiry,  or  on  failure  to  do  so,  with- 
in thirty  days  from  the  mailing  thereof,  the 
Secretary  of  State  shall  certify  said  fact  to 
the  prosecuting  attorney  of  the  county  where- 
in said  corporation  is  located,  or  has  its  agent 
or  principal  place  of  business,  and  It  shall 
be  the  duty  of  such  prosecuting  attorney,  at 
bis  earliest  practicable  moment,  in  the  name 
of  the  state  and  at  the  relation  of  said  pros- 
ecuting attorney,  to  proceed  against  said 
'  corporation,  if  a  domestic  corporation,  for  the 
recovery  of  the  money  forfeit  provided  for  In 
this  act,  and  also  for  the  forfeture  of  its 
charter  or  certificate  of  incorporation.     If 


a  foreign  corporation,  to  proceed  against  such 
corporation  for  the  recovery  of  the  money 
forfeit  provided  for  in  this  act,  and  to  for- 
feit Its  right  to  do  business  in  this  state. 
Provided,  that  within  sixty  days  after  the 
passage  of  this  act  all  foreign  corporations 
desiring  to  do  business  in  this  state  shall 
file  a  new  bond,  as  the  statute  directs;  and 
such  sureties  and  bondsmen  shall  be  liable 
for  the  penalties  and  forfeitures,  Including 
costs,  provided  for  in  this  act" 
Acts  1905,  p.  6,  (  7. 

It  is  contended  in  behalf  of  the  prosecu- 
tion tliat  doing  business  in  the  state  by  the 
corporation  after  failure  or  refusal  to  file 
the  affidavit  constitutes  a  violation  of  the 
statute  and  falls  within  sections  2  and  3 
thereof,  which  provide,  as  pnnishment  for 
any  violation  of  this  act,  a  forfeiture  of  a 
sum  of  money  not  less  than  $2(X)  nor  more 
than  $5,000  for  each  offense,  and  also  forfeit- 
ure of  corporate  rights  and  franchises.  Coun- 
sel for  defendant  argue  that  this  section 
creates  no  offense  and  amounts  merely  to  a 
mandatory  direction  to  the  Secretary '  of 
State  to  demand  the  affidavits  from  corpo- 
rations doing  business  in  the  state,  and  to 
the  prosecuting  attorneys  to  institute,  against 
corporations  failing  to  furnish  the  affidavit, 
proceedings  to  recover  the  penalties  pre- 
scribed for  violation  of  other  sections  of  the 
act  prohibiting  the  formation  of  monopolies, 
pools,  trusts,  and  conspiracies  to  control 
prices.  It  will  be  observed  that  the  section 
In  question  does  not,  in  express  terms,  re- 
quire corporations  to  make  answer  to  the 
inquiries,  but  It  does  provide  that  the  Sec- 
retary of  State  shall  send  by  mail  to  each 
corporation  "a  letter  of  inquiry,  as  to  whether 
the  said  corporation  has  ail  or  any  part  of 
its  interest  or  business  in  or  with  any  trust, 
combination  or  association  of  persons  or 
stockholders  as  named  in  the  preceding  pro- 
visions of  this  act,  and  to  require  an  answer 
under  oath  of  the  president,  secretary  or 
treasurer  or  any  director  of  said  company." 
Nor  does  It  declare  that  the  failure  of  such 
officers  of  a  corporation  shall  constitute  au 
offense  on  their  part  or  on  the  part  of  the 
corporation  Itself.  If  we  should  say,  as  con- 
tended by  learned  counsel  for  appellant,  that 
the  act  does  require  an  answer  to  such  in- 
quiry by  the  officers  of  the  corporation  and 
makes  the  failure  of  such  officers  to  comply 
therewith  an  offense  on  the  part  of  the  cor- 
poration Itself,  we  would  plainly  be  readins 
into  the  statute  something  which  the  L^s- 
lature  did  not  see  fit  to  place  there.  The 
principle  that  penal  statutes  and  statutes 
which  Impose  burdens  and  liabilities  un- 
known at  common  law  must  be  strictly  con- 
strued in  favor  of  those  upon  whom  the  bur- 
den Is  sought  to  be  Imposed,  and  that  nothing 
will  be  taken  as  Intended  that  is  not  clearly 
expressed,  has  been  so  often  declared  that 
it  is  elemental.  Hughes  v.  State,  6  Ark.  131 ; 
Grace  v.  State,  40  Ark.  97;    Stout  v.  State, 
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43  Ark.  414;  Casey  v.  State,  53  Ark.  334,  U 
a  W.  90;  Watklns  t.  Griffltli,  59  Ark.  844, 
27  8.  W.  234;  Railway  Co.  v.  Oppenhelmer, 
64  Ark.  271,  43  S.  W.  150,  44  L.  R.  A.  353; 
State  T.  Lancashire  Insurance  Co.,  66  Ark. 
466,  61  S.  W.  633,  45  L.  R.  A.  348;  State  v. 
Atkadelphla  Lumber  Co.,  70  Ark.  329,  67  S. 
W.  1011;  Brown  v.  Baselman  (Ark.)  95  S. 
W.  136;  Sutberland  on  Statutory  Inter. 
I20& 

The  section  in  question  Is  substantially 
a  copy  of  an  Illinois  statute  on  the  same 
subject,  except  that  the  latter,  Instead  of  re- 
quiring the  state's  attorney  to  proceed 
against  the  corporation  "for  recovery  of  the 
money  forfeit  provided  for  in  this  act,"  etc., 
provides  that  he  shall  "proceed  against  such 
corporation  for  the  recovery  of  a  penalty  of 
$50  for  each  day  after  such  refusal  to  make 
oath  within  the  thirty  days  from  the  mailing 
of  said  notice."  The  Illinois  Supreme  Court 
In  People  v.  Butler  Street  Foundry,  201  111. 
236,  66  N.  E.  349,  construed  that  statute 
to  make  the  failure  of  a  corporation  to  file 
the  affidavit  in  reply  to  the  letter  of  inquiry 
an  offense,  and  to  prescribe  a  penalty  of  $50 
ft>r  each  day  after  such  failure  or  refusal. 
That  case  is  pressed  upon  our  attention  by 
learned  counsel  for  the  state  as  decisive  of 
the  question  now  presented  for  our  consid- 
eration. The  question  of  construction  of  the 
statute  on  this  point  does  not  appear  to  have 
been  raised  In  the  argument  of  counsel  in  the 
Illinois  case  and  received  only  a  passing 
notice  in  the  opinion ;  other  questions  raised 
in  the  case  being  urged  as  controlling.  But 
the  difference  Just  noted  In  the  phraseology 
of  the  two  statutes  warrants  a  radically  dif- 
ferent oonotmotion.  It  Is  plain  from  the  lan- 
guage used  in  the  Illinois  statute  that  the 
framers  thereof  Intended  to  make  the  failure 
or  refusal  to  furnish  the  affidavit  after  de- 
mand a  ptinlshable  offense.  The  brief  dis- 
cussion of  this  point  In  the  opinion  In  the 
nilnols  case  would  seem  to  lead  to  a  con- 
stmctlon  that  the  mere  failure  to  furnish  the 
affidavit,  without  doing  business  in  the  state 
thereafter  or  being  guilty  of  any  other  act 
In  the  state  is  an  offense.  We  are  not  willing 
to  concede  that  this  Is  sound,  though  it  is 
unnecessary  to  discuss  that  question  here,  as 
counsel  for  the  state  argue  that  an  offense 
is  committed  by  the  corporation  only  by 
attempting  to  do  business  after  failure  to 
famish  the  affidavit.  This  concession  on  the 
part  of  learned  counsel  that  the  doing  of 
business  in  the  state  after  failure  to  furnish 
the  affidavit  Is  an  essential  element  of  the 
offense  furnishes,  we  think,  one  of  the  strong- 
est arguments  that  can  be  made  against  their 
contention  that  this  section  of  the  statute 
prescribes  a  penalty.  The  statute  is  silent 
as  to  doing  business  after  such  failure,  and 
the  Secretary  of  State  Is  required,  Immediate- 
ly after  the  expiration  of  the  30  days  allowed 
for  filing  the  affidavit,  to  certify  the  fact  to 
the  proeecutlng  attorney,  and  that  officer  Is  re- 


quired, "at  his  earliest  practical  moment,"  to 
proceed  against  the  corporation  for  the  re- 
covery of  the  money  forfeit,  eta  Proceed 
for  what  offense?  The  doing  of  business, 
before  the  corporation  has  done  any  more 
business  or  had  time  to  do  any?  That  con- 
tention leads  to  an  absurdity.  The  fact  that 
the  Secretary  of  State  Is  required  to  immed- 
iately certify  the  failure  to  file  the  affidavit, 
and  the  prosecuting  attorney  to  immediately 
institute  proceedings,  evidently  means  that 
the  corporation  should  be  proceeded  against 
for  some  act  already  committed  which  is 
declared  by  the  statute  to  be  unlawful— not 
some  act  thereafter  to  be  committed. 

We  conclude  that  the  complaint  set  forth 
no  cause  of  action  against  the  defendant,  and 
the  circuit  court  proi)erly  sustained  a  de- 
murrer thereto. 

Affirmed. 


FT.   SMITH  LIGHT  &  TRACTION  CO.  v. 

BOARD. 
(Supreme  Court  of  Arkansas.    June  18,  1906.) 

1.  Waters  and  Watkb  Courses— Obstbuc- 
TION— Street  Rahsoads— Liabii-itt. 

An  ordinance  of  a  city  authorizing  the 
construction  of  a  street  railroad  required  that 
the  company  should  construct  its  tracks  with 
suitable  bridges,  drains,  or  pipes  at  all  gutters, 
so  as  to  permit  a  flow  of  water  under  the  same. 
The  conatTucting  company  built  the  roadbed 
across  a  depression  or  drain  which  creased  a 
street  without  putting  in  a  culvert,  and  thus 
forced  more  water  to  pass  under  a  bridge  over 
a  creek,  which  was  also  partially  obstructed  by 
the  placing  of  a  bent  under  the  bridge  to 
strengthen  the  same,  after  which  the  creek 
became  still  more  obstracted  by  brush  and 
dirt,  whereupon,  during  a  heavy  rain,  it  over- 
flowed and  caused  damaee  to  plaintiff's  build- 
ing. Held  that,  the  railway  company  having 
altered  the  flow  of  the  water,  it  was  bound  to 
see  that  the  creek  should  not  become  further 
obstructed  and  to  provide  against  its  overflow 
from  such   obstruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  {{  46, 
12a] 

2.  Saue  — Satk  of  Rauwat  —  Liabiutt  of 

fubchabeb. 

Where  an  ordinance  under  which  a  street 
railway  was  constructed  required  that  the  line 
should  be  "constructed  and  maintained  with 
sufficient  openings  for  the  passage  of  water," 
both  by  the  constructing  company  and  Its  suc- 
cessors and  assigns,  a  purchaser  of  the  line 
of  the  constructing  Company  assumed  the  bur- 
den of  complying  with  such  ordinance,  and 
was  bound  to  exercise  ordinary  care  in  examin- 
ing the  roadbed  and  track  to  see  that  the  re- 
quired openings  had  been  constructed,  and  that 
they  were  not  allowed  to  become  filled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  CMirses,  §  48.] 

8.  Neolioerce  — Actions  — BviDENCiu— Sub- 
sequent Acts  to  Prevent  Recubbence. 
Where,  In  an  action  against  a  street  rail- 
way company  for  injuries  to  plaintiff's  prop- 
erty by  surplus  water,  plaintiff  alleged  negli- 
gence in  the  railway's  failure  to  provide  a  cul- 
vert for  the  passage  of  water  as  required  by  city 
ordinance,  evidence  that  defendant  put  in  the 
culvert  in  front  of  plaintiff's  premises  after 
the   injury   was   incompetent   for   the  purpose 
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•of  showing  that  defendant  was  guilty  of  negli- 
gence in  not  doing  so  before. 

[Ed.  Note. — ^For  eases  in  point,  see  voL  37, 
'Gent.  Dig.  Negligence,  {  255.] 

Appeal  from  Circuit  Court,  Sebasttan  Coun- 
ty; Styles  T.  Bowe,  Judge. 

Action  by  J.  F.  Soard  against  the  Ft  Smith 
Light  &  Traction  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

3.  F.  Soard  had  a  grocery  store  In  the  dty 
of  Ft  Smith,  which  was  also  his  residence. 
The  store  was  located  on  Nortti  Eleventh 
street,  near  its  intersection  with  Twelfth 
street.  North  Eleventh  street  runs  northeast, 
and  plalntiflfa  store  is  south  of  this  street 
About  200  feet  northeast  of  the  store  of  plain- 
tiff the  street  crosses  a  brook,  or  small 
«tream,  which  flows  northward.  There  is  a 
bridge  on  the  street  over  this  stream.  Not 
far  from  the  bridge  the  street  crossed  another 
-depression  or  drain,  where  in  times  of  rain 
water  flowed  across  the  street  Afterwards 
the  Ft  Smith  Traction,  Light  &  Power  Com*- 
j>any,  by  permission  of  the dty,  constructed  its 
track  along  North  Eleventh  street  In  doing 
«o  it  raised  the  bed  of  the  street,  and  left 
no  drains  or  other  openings  for  the  escape 
of  the  water,  except  where  the  bridge  crossed 
the  stream.  This  bridge  was  built  by  the 
-city  of  Ft  Smith,  but  when  the  company 
obtained  permission  to  construct  its  line 
across  It,  the  company  put  In  what  the  en- 
gineer who  testified  called  "a  bent"  with 
posts  to  support  it  This  was  done  to 
strenghten  the  bridge.  This  bent  under  the 
bridge  obstructed  the  flow  of  the  water  to 
some  extent  The  ordinances  of  the  city  un- 
■der  which  the  street  car  track  was  construct- 
ed required  the  company,  Its  successors  and 
assigns,  to  construct  and  maintain  its  tracks 
with  "suitable  bridges,  drains,  or  pipes  at 
all  gutters  so  as  to  permit  the  flow  of  water 
Tinder  the  same."  After  the  track  was  con- 
structed the  Ft  Smith  Traction,  Light  ft 
Power  Company  sold  its  franchise  and  prop- 
erty to  the  Ft  Smith  Light  &  Traction  Com- 
pany, and  this  company  continued  to  operate 
Its  track  without  changing  the  same.  The 
1)rook,  when  it  passed  under  the  bridge,  be- 
came partially  filled  with  dirt,  sand,  and 
46brl8  deposited  by  the  water,  and  during  a 
heavy  rain,  which  occurred  in  March,  1904, 
the  opening  under  the  bridge  was  insufficient 
to  carry  all  the  water,  and  it  was  forced 
1>ack  and  entered  plaintiff's  store,  causing  him 
damage  to  the  extent  of  $300.  He  brought 
this  action  to  recover  damages  for  the  Injniy. 
The  defendant  answered,  and  denied  al>out 
every  material  allegation  of  the  complaint 
On  the  trial  there  was  a  verdict  and  Judgment 
In  favor  of  plaintiff  for  the  sum  of  $300,  and 
defendant  appealed. 

Mechem  &  Mechem,  for  appellant  A.  A. 
.McDonald,  for  appellee. 


RIDDICK,  J.  (after  stating  the  facts). 
This  la  an  appeal  by  the  defendant  company 
from  a  Judgment  rendered  against  it  In  favor 
of  plaintiff  for  damages  for  negligently  and 
wrongfully  obstructing  the  natural  flow  of 
water  and  causing  It  to  back  up  and  enter 
the  plaintiff's  store.  (Counsel  for  defendant 
in  their  argument  for  reversal  say  that  the 
track  of  the  street  railway  owned  by  it  was 
constructed  along  a  public  street,  and  con- 
tend that,  if  any  injury  happened  through 
the  wrongful  construction  of  the  street  or 
bridge,  it  was  the  fault  of  the  city,  and  not  of 
the  defendant  company.  It  is  true  that  the 
company  is  not  responsible  for  the  work  done 
by  the  city.  But  there  was  evidence  tending 
to  show  that  the  company  wiilch  constructed 
this  street  car  track  was  permitted  to  con- 
struct the  track  along  the  street  on  any  grade 
the  company  chose,  though  It  was  not  allowed 
to  change  the  height  of  the  bridge.  In  con- 
structing its  track  across  a  depression  or 
drain  not  far  from  the  store  of  plaintiff,  it 
built  up  a  solid  roadbed,  on  which  the  track 
was  laid,  higher  than  the  street  was  before, 
so  that  the  water  that  formerly  crossed  the 
street  at  this  drain  could  not  afterwards  do 
so.  The  company  also  put  In  a  bent  under 
a  bridge  over  a  stream  near  plaintUTs  store, 
in  order  to  strengthen  the  bridge,  and  this, 
with  the  supports  on  which  the  bent  rested, 
to  some  extoit  obstructed  the  water.  By 
obstructing  a  natural  drain  the  company 
forced  more  water  into  the  creek  ttiat  flowed 
under  the  bridge,  and  at  the  same  time  by 
putting  a  l>ent  under  the  bridge  they  lessened 
the  capacity  of  the  creek  to  carry  off  the 
water.  After  having  completely  obstructed 
a  natural  drahi  and  partially  obstructed  the 
stream  at  the  bridge,  the  company  allowed 
the  creek  to  become  still  further  filled  by 
brush  and  dirt  It  declined  to  remove  such 
obstructions  on  the  ground  that  It  was  the 
duty  of  the  city,  and  not  the  company,  to 
keep  this  creek  open.  But  the  ordinance  of 
the  city  under  which  this  road  was  construct- 
ed required  that  the  company  should  con- 
struct its  tracks  with  suitable  bridges,  drains, 
or  pipes  at  all  gutters,  so  as  to  permit  the 
flow  of  water  under  the  same.  If  the  com- 
pany had  done  nothing  but  cross  a  bridge 
constructed  by  the  city,  there  might  be  seri- 
ous question  as  to  its  liability.  But,  as  be- 
fore stated,  this  Is  not  the  case,  for  It  built 
Its  roadbed  across  a  depression  or  drain 
which  crossed  the  street  without  putting  In 
a  culvert  or  drain  for  the  water  to  pass 
through.  It  thus  forced  more  water  to  pass 
under  the  bridge,  where  It  also  partially  ob- 
structed the  creek  by  placing  a  bent  under 
the  bridge,  with  the  supports  resting  in  the 
bed  of  the  creek.  Having  altered  the  flow 
of  the  water  in  that  way,  it  became  its  duty 
to  see  that  this  creek  should  not  become' fur- 
ther obstructed,  and  the  contention  that  the 
company   that  coustnicted   this   track   was 
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guilty  of  DO  wrong  in  this  respect  cannot  be 
unstained. 

Bat  tbe  defendant  company  itself  did  not 
coDstmct  the  track,  bnt  is  the  successor  of 
the  company  that  constructed  it.  Its  coimsei 
now  contends  that,  as  the  defendant  did  not 
construct  the  roadbed  or  erect  the  posts  and 
bent  under  the  bridge,  it  cannot  be  held  re- 
sponsible for  the  injury,  in  the  absence  of 
notice  that  the  solid  roadbed  and  the  bent 
under  the  bridge  obstructed  the  water  and 
were  nuisances.  But  this  contention  does 
not  seem  to  be  sound,  for  the  reason  that 
the  ordinance  of  the  city  under  which  the 
street  railway  was  constructed  required  of 
the  company  constructing  the  road,  "Its  suc- 
cessors and  assigns,"  that  the  roadbed  should 
be  constructed  and  maintained  with  suitable 
bridges,  drains,  and  pipes  to  permit  the  flow 
of  water  under  the  same.  As  a  general 
rule,  a  grantee  Is  not  responsible  for  the 
erection  of  an  Injurious  structure  by  his 
grantor  when  be  has  had  no  notice  thereof, 
and  when  there  has  been  no  request  to  re- 
moTe.  Bnt  there  are  exceptions  to  this  rule, 
and  it  does  not  apply  In  a  case  of  this  kind, 
where  it  became  the  duty  of  the  grantee  to 
maintain  its  roadbed  and  track  with  sufficient 
drains  and  openings  to  admit  the  passage  of 
water.  As  before  stated,  the  dty  ordinance 
under  which  the  street  railway  was  con- 
structed required  that  it  should  be  "construct- 
ed and  maintained"  with  suflSdent  openings 
fbr  the  passage  of  water.  When  it  purchased 
this  railway  and  took  charge  of  it,  the  de- 
fendant assumed  the  burden  of  complying 
with  this  ordinance.  It  cannot  escape  by 
«aylng  that  It  had  no  notice.  It  was  its 
duty  to  exercise  ordinary  care  in  examining 
its  roadbed  and  track,  and  in  seeing  that 
it  bad  the  required  openings,  and  that  such 
<^nings  or  drains  as  were  already  there 
were  not  allowed  to  become  filled  up  and 
obstructed,  so  that  the  water  could  not  pass 
tlirongb.  If  it  failed  to  exercise  due  dili- 
gence in  this  respect,  it  was  guilty  of  neg- 
ligence, and  must  pay  the  damages  caused  by 
such  negligence. 

But,  while  we  think  the  evidence  was  suf- 
llclent  to  support  the  verdict,  we  are  of  the 
opinion  that  the  court  erred  In  permitting 
the  plaintiff  to  show  that  the  uefendant  put 
in  a  culvert  In  the  dump  in  front  of  plaintiff's 
place  after  the  Injury  to  plaintiff  had  hap- 
pened. The  fact  that  the  defendant  put  in 
this  culvert  did  not  legitimately  show  that 
It  was  gnilty  of  negligence  in  not  doing  so 
before.  This  question  was  discussed  in  the 
case  of  P.  &  N.  B.  B.  t.  Smith,  70  Axk.  183, 
«7  8.  W.  676;  St  L.  8.  W.  R.  B.  C!a  v.  Plum- 
lee  (AA.)  9e$  a  W.  442. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

HILL,  C  J.,  not  participating. 


PLANTERS'   MUT.   INS.   CO.   r.   NELSON 

et  aL 
(Supreme  Court  of  Arkansas.    July  23,  1906.) 

£2xscuTOB8  AND  Aduinistkators  —  Pbxsent> 
INO  Claims— Limitations— Pbaud. 

A  claim  against  a  decedent's  estate,  not 
having  been  presented  in  the  two  yeara  from 
granting  of  administration  provided  tlierefor. 
Is  barred  by  the  statute  of  nonclaim,  so  that 
action  thereon  cannot  be  maintained  against 
the  heirs  to  whom  distribution  was  made,  uough 
the  claim  was  based  on  fraudulent  representa- 
tions of  deceased  that  title  to  land  was  in  him, 
when  it  was  in  certain  of  his  heirs,  where  there 
was  no  concealment  by  such  heirs  of  the  title 
being  in  them,  but  the  deed  was  of  record,  and 
their  claim  to  such  title'  was  openly  asserted 
during  all  of  such  two  years. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  §§ 
828-831.] 

Appeal  from  Clay  Chancery  Court;  E.  D. 
Bobertson,  Chancellor. 

Action  by  the  Planters'  Mutual  Insurance 
Company  against  Peter  Nelson  and  others. 
From  an  adverse  Judgment,  plaintiff  appeals. 
Affirmed. 

O.  B.  Oliver  and  J.  W.  &  M.  House,  for  ap- 
pellant D.  Hopson  and  Hawthorne  &  ELaw- 
thome,  for  appellees. 

HILL,  O.  J.  This  Is  a  snlt  against  the  heirs 
at  law  of  Wm.  Nelson  and  grows  out  of  these 
facts:  The  appellant  Insurance  company  Is- 
sued a  policy  of  flre  insurance  to  Wm.  Nelson 
on  the  6th  of  March,  1886,  covering  a  bam 
and  certain  personal  property.  The  bam 
was  destroyed  by  flre  April  11,  1896.  Nel- 
son made  proof  of  loss  and  it  was  subsequent- 
ly adjusted  at  $1^00,  which  sum  the  In- 
surance company  paid  on  April  28,  1896, 
being  $1,040  for  the  bam  and  $260  for  the 
personal  property.  In  the  application  for 
the  policy  Nelson  stated  that  he  was  the 
sole  owner  of  the  property  to  be  insured, 
and  that  the  title  to  the  land  on  which  the 
buildings  stood  was  in  his  name;  and  he 
made  these  statements  warranties.  He  made 
similar  statements  as  to  the  ownership  when 
the  loss  was  adjusted.  Nelson  had  prior 
to  said  time  conveyed  the  land  to  three  of 
his  minor  children,  and  had  the  deed  record- 
ed. The  answer  alleges  this  was  done  in  the 
nature  of  a  distribution  of  his  estate,  bnt 
that  he  retained  dominion  and  control  of 
the  property,  and  his  minor  children  resided 
with  him.  It  is  also  shown  that  the  defeat 
of  certain  lawsuits  for  personal  injuries, 
at  one  time  pending  against  him,  may  have 
been  the  Inducing  cause  for  the  transfer. 
Whatever  may  have  been  the  reason,  the  title 
stood  in  the  name  of  the  children  when  the 
application  was  made,  the  policy  Issued,  the 
flre  occurred,  and  the  loss  paid.  Wm.  Nel- 
son died  on  7th  of  October,  1897,  his  will  was 
probated,  and  letters  testamentary  granted  to 
Peter  Nelson  on  24th  of  October,  1897.  In 
December,  1899,  the  secretary  of  the  Insnr- 
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ance  company,  which  Is  domiciled  at  Little 
Rock,  received  a  letter  from  an  attorney 
in  Clay  county  asking  what  repreaentatlonB 
Nelson  bad  made  in  his  application  as  to 
the  ownership  of  the  property  insured.  Liti- 
gation had  broken  out  among  Nelson's  heirs, 
and  this  attorney  was  wanting  evidence  of 
Nelson's  statements  to  use  in  that  litigation. 
This  information  led  to  the  company  discoTer- 
Ing  the  fact  that  the  statements  In  the  ap- 
plication and  like  statements  in  proof  of 
loss,  that  the  title  stood  in  him,  were  not 
true.  The  secretary  submitted  the  matter 
to  the  company's  attorney,  and,  after  Investi- 
gating the  facts  further,  the  attorney  for 
the  company  presented  on  the  14th  of  July, 
1900,  the  claim  of  the  insurance  company 
for  the  refunding  of  said  |1,300  to  the  execu- 
tor of  Wm.  Nelson's  estate,  who  disallowed 
it  On  the  29th  of  November,  1000,  the  In- 
surance company  Instituted  suit  against  Peter 
Nelson  as  executor,  and  on  28th  of  May,  1902, 
complaint  was  amended  so  as  to  make  Peter 
Nelson  individually  as  an  heir  at  law  of 
Wm.  Nelson,  and  the  other  heirs  at  law  of 
Wm.  Nelson  parties.  That  suit  was  dis- 
missed, and  within  a  year  it  was  renewed. 
The  present  suit,  alleging  the  closing  of  the 
administration,  and  that  the  heirs  at  law  who 
were  the  parties  defendant  had  received  from 
the  estate  of  Wm.  Nelson  more  than  the  sum 
sued  for. 

Many  qnestlons  are  presented  and  discuss- 
ed In  brief  and  at  bar,  but  only  one  will  be 
discussed  here,  for  it  Is  sufBcient  to  be  de- 
cisive of  the  case.  Whether  Wm.  Nelson 
was  guilty  of  deceit  entitling  the  insurance 
company  to  recover  against  him,  or  whether 
he  was  liable  to  it  In  an  action  for  money 
bad  and  received,  need  not  be  decided,  for, 
if  these  points  are  decided  in  favor  of  the 
insurance  company,  it  is  barred  by  the  stat- 
ute of  nonclalm.  Appellant,  to  defeat  the 
operation  of  this  statute,  shows  that  the 
fraud  of  Nelson,  treating  the  mistake  as 
such,  although  that  is  a  contested  point,  was 
not  discovered  until  more  than  two  years 
after  the  grant  of  letters  testamentary  on 
his  estate,  and  that  the  statute  could  not 
run  until  the  discovery  of  the  fraud,  that 
started,  not  the  statute  of  nonclalm  which 
had  run  its  course,  but  the  general  statute 
of  limitation.  There  are  two  lines  of  de- 
cisions on  the  starting  point  of  the  statutes 
against  frauds,  one  holding  where  the  fraud 
is  consummated  that  it  operates  as  a  con- 
tinuing cause  of  action  until  d'ecovery,  whoi 
the  statute  starts;  under  this  theory,  the 
fraud  is  presumed  to  conceal  Itself.  The 
other  theory  is  that  where  the  fraud  is  con- 
summated the  statute  starts  unless  there  is 
concealment  or  a  continuation  of  the  fraud 
preventing  discovery.  The  authorities  on 
these  views  may  be  found  in  briefs  of  coun- 


sel. But  this  conflict  does  not  enter  here. 
If  the  harshest  rule  be  invoked  against  Wm. 
Nelson,  his  concealment  of  the  fraud  ter- 
minated at  his  death;  then,  other  rights 
intervened,  and  to  protect  those  rights  the 
statute  of  nonclalm  came  Into  play  on  the 
gi-aut  of  letters,  and  it  cleared  the  estate  of 
unpresented  demands  except  that  class  de- 
scribed in  Walker  v.  Byers,  14  Ark.  246.  In- 
choate and  contingent  claims  or  demands, 
or  dormant  warranties  accruing  after  two 
years  from  grant  of  letters,  may  not  be 
enforced  against  the  administrator  or  ex- 
ecutor, but  may  be  enforced  against  the  heir 
or  distributee  from  the  property  received 
by  him  from  the  ancestor;  but  all  claims 
or  demands  which  the  statute  contemplates 
should  be  exhibited  to  the  executor  or  ad- 
ministrator within  two  years  are  claims  cap- 
able of  being  asserted  in  a  court  of  law  or 
equity  existing  at  the  death  of  the  deceased, 
or  coming  into  existence  within  two  years, 
are  barred,  whether  due  or  not,  if  running 
to  certain  maturity,  unless  presented  within 
two  years.  Walker  v.  Byers,  14  Ark.  246. 
It  has  been  63  years  this  month  since  Mr. 
Justice  Scott  worked  out  the  above  construc- 
tion of  the  statute  of  nonclalm,  and  It  baa 
been  followed  times  innumerable  since,  never 
questioned,  never  added  to  nor  taken  from. 

Counsel  for  appellant  seek  to  bring  tbeir 
case  within  the  exceptions  and  argue  that 
until  the  fraud  was  discovered  It  was  like 
an  unbroken  covenant  for  title;  and  an  ac- 
tion arose  only  after  discovery  like  it  arose 
only  on  breach  of  the  covenant.  The  argu- 
ment Is  unsound  for  many  reasons;  one, 
that  the  discovery  of  the  fraud  Is  only  Im- 
portant on  the  question  of  limitation  and 
has  nothing  to  do  with  the  cause  of  action; 
it  merely  suspends,  not  creates,  an  action. 
If  the  argument  was  good  as  to  Wm.  Nelson 
It  would  not  be  good  as  against  his  heirs; 
tbey  have  not  concealed  the  fraud;  this 
action  Is  against  them  to  the  extent  of  prop- 
erty fallen  to  them,  and  there  Is  nothing  to 
stop  the  running  of  the  statute  which  shonld 
be  worked  against  them.  If  the  fraud  was 
concealing  Itself,  or  was  actively  concealed, 
there  would  be  another  question  If  this  suit 
was  against  Nelson;  or  even  in  its  present 
form,  It  would  present  a  different  aspect  if 
there  were  elements  of  concealment  In  It; 
but  such  elements  are  conspicuous  by  their 
absence.  Nelson  recorded  the  deed  to  his 
children;  one  of  his  children  contested  his 
will,  and  the  fact  of  the  deed  to  these  chil- 
dren being  made  was  litigated  in  the  courts, 
and  talked  on  the  countryside  during  the 
whole  period  the  statute  of  nonclalm  was 
running.  Any  view  that  may  be  taken  of 
the  case  precludes  the  maintenance  of  the 
action  after  the  statute  of  nonclalm  ran. 

The  judgment  is  affirmed. 
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BATES  et  aL  t.  BIOBLOW. 
(Sapreme  Court  of  ArkanHU.    July  28,  1906.) 

Yen  DOB  AKD  PUBOHASBB  —  BOHA  FiDB  PO«- 
OHABSBS— BUSDER   OF  PBOOF. 

Where  a  deed  recited  payment  of  the  price 
to  foil,  though  to  fiict  yendor'8  Hen  notes  were 
taken,  in  an  action  to  foreclose  the  notes,  a 
purchaser  from  the  vendee  had  the  burden  of 
showing  that  he  was  an  Innocent  purchaser 
without  notice  of  the  lien. 

[Ed.  Note.— For  cases  in  POint,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  fS  604,  792.] 

Appeal  from  Colombia  Chancery  Court ;  H. 
0.  Mahony,  Chancellor. 

Action  by  H.  W.  Bigelow  against  J.  R. 
Bates  and  another.  From  a  decree  In  favor 
of  complainant,  defendants  appeal.    Affirmed. 

a  W.  McKay,  for  appellants.  Stevens  & 
Stevens,  for  appellee.  . 

McCtTLIX)CH,  J.  Blgelow  sold  and  con- 
veyed to  appellant  J.  R.  Bates  a  tract  of 
land  in  Columbia  county  containing  82  acres. 
The  deed  recited  the  payment  of  the  price  In 
foil,  but  all  of  it  was  not,  in  fact,  paid.  Bates 
executing  to  Blgelow  two  notes  each  In  the 
sum  of  $60  for  the  unpaid  part  Bates  BUb- 
Eequently  sold  and  conveyed  to  appellant  W. 
W.  BlmpBon  this  and  another  tract  of  land, 
his  deed  reciting  a  cash  consideration  paid 
in  full.  Bates'  notes  to  Blgelow  have  not 
been  paid,  and  the  latter  brought  this  suit 
against  Bates  and  Simpson  to  recover  of 
Bates  the  amount  of  the  notes  with  accrued 
iDterest,  and  to  foreclose  the  vendor's  Hen  on 
the  land.  The  notes  have  been  lost,  and 
Bates,  In  his  answer,  alleged  that  they  have 
been  paid  in  full,  but  in  his  testimony  ad- 
mitted that  this  was  not  true,  and  that  he 
still  owed  tbe  notes.  Simpson  pleaded  that 
he  purchased  the  land  from  Bates  without 
notice  of  the  outstanding  Incumbrances,  and 
both  he  and  Bates  testified  that  be  (Simpson) 
knew  nothing  of  the  outstanding  unpaid  notes 
when  he  purchased  the  land;  that  he  pur- 
chased upon  tbe  faith  of  tbe  recital  of  full 
payment  In  the  deed  from  Blgelow  to  Bates. 
Blgelow  teetlfled  that  Simpson  admitted  to 
him  that  when  he  bought  from  Bates  the 
latter  informed  him  that  the  land  was  incum- 
bered to  tbe  extent  of  about  $100.  Another 
witness  whose  deposition  was  taken  by  ap- 
pellee testified  that  Simpson  told  him  that 
he  (Simpson)  knew,  when  he  bought  the 
land,  that  the  purcbase-mon^  notes  were 
outstanding,  but  that  he  had  to  buy  the  land 
from  Bates  in  order  to  collect  a  debt  which 
the  latter  owed.  TbB  consideration  of  tbe 
conveyance  from  Bates  to  Simpson  was  $350, 
of  which  $236  was  In  satisfaction  of  a  pre- 
existing debt,  and  tbe  balance  of  $116  was 
paid  In  cash. 

The  only  point  In  the  case  la  as  to  whether 
Simpson  had  notice  of  the  outstanding  notes 
and  lien.  The  cliancellor  made  a  special  find- 
ing that  Simpson  did  have  notice  at  the  time 
of  his  purchase  from  Bates.  The  testimony 
is  about  evenly  balanced — Bates  and  Simpson 


testifying  one  way,  and  Blgelow  and  witness 
Henderson  the  other.  The  burden  of  proof 
was  upon  Simpson  to  show  that  he  was  an 
innocent  purchaser  without  notice  of  the 
outstanding  Hen.  Steel  v.  Robertson,  76  Ark. 
228.  87  S.  W.  117.  With  this  burden  Upon 
the  defendants,  and  the  testimony  being  so 
evenly  balanced,  we  cannot  say  that  the 
finding  of  the  chancellor  is  clearly  against 
the  preponderance  of  the  evidence. 
Decree  afltemed. 


FIADTD  et  aL  v.  STATE. 
(Supreme  Court  of  Arkansas.    July  23,  1906.) 

1.  CBunNAi.  Law— Fobmeb  Jeopabdt. 

A  plea,  on  a  prosecution  for  robbery,  of  a 
former  conviction  of  petit  larceny  founded  on 
the  same  facts,  is  good. 

[Ed.  Note. — For  cases  to  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  I  %7.] 

2.  Sauk. 

A  plea  of  former  jeopardy,  based  on  a  con- 
viction under  a  former  Indictment  for  the  same 
offense,  which  conviction  was  set  aside  on  mo- 
tion of  defendants,  a  nol.  pros,  being  thereupon 
entered  by  the  prosecuting  attorney,  Is  not  good. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Crimtoal  Law,  |g  3T2-375.] 

8.  iKDIOTMSira  AND  INFOBUATIOR  —  OFFENSE 
AOAinST  DKKKOWN  PEBSOR  —  AlXEGATION 
ARD    PbOOF. 

The  state  mnst  prove  the  allegation  of  the 
indictment  that  the  robbery  was  committed  on  a 
person  to  the  grand  jury  unknown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  H  627- 
530.] 

Appeal  from  Circuit  Court,  PbilUpB  Ooiin- 
ty;  Hance  N.  Button,  Judge. 

Henry  Floyd  and  another  appeal  from  a 
conviction.    Reversed,  and  new  trial  ordered. 

The  defendants,  Henry  Floyd  and  Isaiah 
Bogan,  two  negroes,  were  indicted  by  tbe 
grand  jury  of  Phillips  county  for  the  crime 
of  robbery.  Tbe  Indictment  alleged  that  the 
robbery  was  committed  on  a  person  whose 
name  was  unknown  to  the  grand  Jury  and 
that  tbe  defendants  forcibly  and  feloniously 
took  from  such  person  "forty  dollars  of  gold, 
silver,  and  paper  money,  currency  of  the  Unit- 
ed States."  The  defendants  entered  pleas  of 
former  conviction  and  not  guilty.  A  demur- 
rer was  sustained  to  tbe  pleas  of  former  con- 
viction, and  they  were  tried  on  pleas  of  not 
guilty.  They  were  convicted  of  robbery,  and 
sentenced  to  be  Imprisoned  for  the  term  of 
five  years  In  the  penitentiary.  Defendants 
appealed. 

W.  Q.  Dunning,  for  appellant  Robt  L. 
Rogers,  Atty.  Gen.,  and  O.  W.  Hendricks,  for 
the  State. 

RIDDICK,  3.  (after  stating  tbe  facts). 
This  is  an  appeal  by  Henry  Ji'loyd  and  Isaiah 
Bogan  from  a  judgment  convicting  them  of 
robbery  and  sentencing  them  to  imprison- 
ment in  the  penitentiary  for  a  term  of  five 
years. 
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The  first  queBtion  presented  arises  on  the 
plea  of  former  conviction  filed  by  the  defend- 
ants. This  plea  set  up  that  they  had,  prior 
to  the  finding  of  the  indictment  In  this  case, 
been  convicted  before  a  justice  of  the  peace 
for  the  crime  of  petit  larceny,  and  fined  $10 
each,  for  the  same  act  complained  of  in  this 
indictment  The  state  demurred  to  their 
plea  of  former  conviction,  and  the  court  sus- 
tained the  demurrer.  It  is  well  settled  that 
an  acquittal  or  conviction  for  a  minor  of- 
fense included  in  a  greater  will  bar  a  prose- 
cution for  the  greater,  if  on  an  indictment  for 
the  greater  the  defendant  could  be  convicted 
of  the  less.  State  v.  Smith,  53  Ark.  24,  13 
S.  W.  391 ;  Southworth  v.  State,  42  Ark.  270; 
Powell  V.  State,  89  Ala.  172.  8  South.  109; 
People  V.  Defoor,  100  Cal.  150,  34  Pac.  642; 
Morey  v.  Commonwealth,  108  Mass.  433;  17 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  699.  Tested 
by  this  rule,  the  plea  of  former  conviction 
set  up  in  this  case  was  good.  A  conviction 
of  a  lower  offense,  fraudulently  procured  by 
the  defendant  for  the  purpose  of  shielding 
himself  against  a  prosecution  for  a  higher 
offense,  would,  of  course,  constitute  no  valid 
defense.  Bradley  v.  State,  82  Ark.  722.  But 
there  is  no  charge  of  fraud  or  collusion  in 
this  case,  for  the  question  arises  on  a  demur- 
rer to  the  plea  of  defendant,  and  the  only 
question  Is  whether  a  former  conviction  for 
petit  larceny  will  bar  a  prosecution  for  rob- 
bery founded  on  the  same  act  As  a  charge 
of  robbery  includes  larceny,  and  as  these 
defendants  under  the  Indictment  in  this  case 
can  be  convicted  of  petit .  larceny,  the  same 
crime  as  that  for  which  they  have  already 
been  convicted.  It  follows  that  a  trial  on  this 
indictment  would  be  a  trial  for  the  offense 
for  which  they  have  already  suffered  punish- 
ment They  cannot  be  convicted  of  robbery 
without  proof  of  larceny,  for  there  can  be 
no  robbery  without  larceny.  But  they  have 
already  been  convicted  of  larceny  and  pun- 
ished, and  cannot  be  convicted  of  that  crime 
again.  It  follows,  therefore,  that  they  can- 
not be  convicted  of  robbery,  for  a  conviction 
of  robbery  would  be  a  conviction  of  larceny 
also.  Keeton  v.  State,  70  Ark.  163,  66  S.  W. 
645;  BowUn  v.  State,  72  Ark.  530,  81  S.  W. 
838.  The  court  therefore,  in  our  opinion 
erred  in  sustaining  the  demurrer  to  the  plea 
of  former  conviction  before  a  Justice  of  the 
peace;  for,  if  the  allegations  thereof  are  true, 
defendants  have  a  good  defense  against  the 
Indictment  for  robbery. 

The  demurrer  was  properly  sustained  to 
the  other  plea  of  former  conviction.  This 
plea  was  based  on  the  fact  that  these  de- 
fendants had  been  convicted  on  a  former  in- 
dictment for  the  same  offense,  which  convic- 
tion was  afterwards  set  aside  on  motion  of 
the  defendants,  a  nol.  pros,  entered  by  the 
prosecuting  attorney,  and  a  new  Indictment 
returned  against  defendants.  The  Judgment 
of  conviction  on  the  first  Indictment  being 
set  aside  on  motion  of  defendants,  the  case 
stood  as  if  there  had  been  no  trial  or  convic- 


tion, and  the  entry  of  the  nolle  prosequi 
did  not  bar  a  subsequent  prosecution  for  the 
same  offense.  Klrby's  Dig.  f  2424;  17  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  595. 

But  the  second  indictment,  on  which  the 
present  conviction  rests,  alleged  that  the  rob- 
bery was  committed  upon  a  person  whose 
name  was  unknown  to  the  grand  Jury.  Tbe 
state  Introduced  no  evidence  to  prove  tbU  al- 
legation, and  In  this  respect  tbe  proof  was 
defecUve.  Boles  v.  State,  58  Ark.  35,  22  S. 
W.  887;  18  Enc.  Plead.  &  Prac.  1222.  It  Is 
further  said  that  the  evidence  did  not  show 
that  the  money  taken  was  money  of  the  Unit- 
ed States,  as  charged  In  the  Indictment  The 
law  on  that  point  was  discussed  by  this  court 
In  the  recent  cases  of  Marshall  v.  State,  71 
Ark.  417,  75  S.  W.  584,  and  Johnson  v.  State, 
78  Ark.  101,  83  S.  W.  651.  As  a  new  trial 
must  be  granted,  we  need  only  call  attention 
to  those  cases. 

There  are  other  points  discussed  by  coun- 
sel, but  we  find  It  unnecessary  to  notice  them. 

For  the  errors  stated,  the  Judgment  will 
be  reversed,  with  an  order  for  the  drcnit 
court  to  overrule  the  demurrer  to  tbe  plea 
of  former  conviction,  and  for  a  new  trial 


HERMAN  KAHN  CO.  v.  A.  T.  BOWDEN  & 

CO.  et  al. 
(Supreme  Court  of  Arkansas.    July  23,  1906.> 

L  Pabtnebship— Thb  Relation— Bvidbnoi. 

In  an  action  against  two  persons  as  part- 
ners, evidence  that  one  of  them  had  made  dec- 
larations to  tbe  effect  that  he  was  a  partner  of 
the  other  was  sufficient  to  sustain  a  finding  that 
he  was  a  partner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  H  42o,  427.] 

2.  Sakb  —  Action  Aoainst  PABrmss— Ir- 

BTBUOnONS. 

Where,  in  an  action  for  goods  sold  against 
two  persons  as  partners,  the  only  evidence  that 
one  of  them  was  the  partner  of  the  other  was 
his  declarations  to  snch  effect,  and  it  appeared 
that  plaintiff  had  sold  tlie  goods  in  reliance  on 
such  declaration.  It  was  error  to  instruct  that, 
l)efore  the  jury  could  find  the  declarant  a  part- 
ner they  must  find  that  he  was  interested  in 
the  business,  sharing  In  tbe  profits  and  losses, 
and  had  some  money  in  the  business. 
8.  Savk. 

An  instruction,  given  at  the  request  of  plain- 
tiff, stated  that  if  the  declarant  held  himself  oat 
as  a  member  of  the  firm,  and  plaintiff  sold  goods 
to  the  firm,  plaintiff  was  entitled  to  a  verdict; 
and  at  the  request  of  defendant  the  court  in- 
structed that  before  the  jury  could  find  for 
plaintiff  on  tbe  ground  that  the  declarant  had 
held  himself  out  as  a  partner,  they  must  find 
that  he  so  represented  himself  to  plaintiff,  and 
that  plaintiff  relied  upon  his  representationB. 
Held,  that  the  Instructions,  taken  together,  were 
erroneous,  since  it  was  not  requisite  to  the  de- 
clarant's liability  that  he  should  have  made 
representations  directly  to  plaintiu'. 
4.  Sams— As  to  Thibd  Pebbons — Esioppkl. 

The  mere  fact  that  one  held  himself  out  as 
a  partner  does  not  estop  him  from  showing  that 
he  was  not  a  partner,  except  as  against  those 
who  knew  of  such  holding  out  and  dealt  with 
the  firm  in  reliance  thereon. 

[Ed.  Note.— For  cases  in  point  see  voL  88, 
Cent  Dig.  Partnership,  {{  49-53.] 
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Appeal  from  Circuit  Court,  Chicot  County; 
Z.  T.  Wood,  Judge. 

Action  by  the  Herman  Kahn  Company 
against  A.  T.  Bowden  &  Co.  and  others. 
IVom  a  judgment  In  favor  of  defendants, 
plaintiff  ai^teals.    Reversed. 

The  court  gave  the  following  Inatructlons 
at  the  request  of  plaintiff:  "(1)  The  Jury 
are  Instructed  that  a  person  can  be  a  part- 
ner, whether  the  plaintiff  knew  of  It  or  not; 
and  if  the  Jury  believe  from  the  evidence 
fbat  the  defendant  W.  S.  Jennings  held  him- 
self out  to  be  a  member  of  the  firm  of  A.  T. 
Bowden  &  Co.,  that  the  plaintiff  sold  goods 
to  said  firm,  and  that  said  firm  Is  now  In- 
debted to  plaintiff  therefor,  then  the  plain- 
tiff is  entitled  to  a  verdict  against  said  de- 
fendant Jennings  for  said  Indebtedness.  (2) 
If  the  Jury  believe  from  the  evidence  that 
the  defendant  W.  S.  Jennings  made  state* 
ments  to  the  plaintiff,  or  its  agent,  he  was 
a  member  of  A.  T.  Bowden  &  Co.,  and  a 
partner  of  said  Bowden  In  said  firm,  and 
that  it  sold'  goods  to  said  firm  upon  the  faith 
of  said  statement,  and  that  said  firm  is  now 
Indebted  to  said  plaintiff  therefor,  then  the 
Jury  will  find  for  the  plaintiff." 

The  court  also  gave  the  following  instrac- 
tions  at  the  request  of  the  defendant:  "(1) 
That  you  are  instructed  that  the  burden  of 
proof  Is  upon  the  plaintiff  to  show  that  W.  S. 
Jennings  was  a  partner  in  the  business  of 
A.  T.  Bowden  8c  Co.  and  before  you 
can  find  that  he  la  actually  a  partner  yon 
must  find  that  he  was  Interested  in  the 
business,  sharing  in  the  profits  and  losses, 
and  had  some  money  in  it.  He  cannot  be  a 
partner  without  having  money  in  the  business, 
without  sharing  In  the  profits,  and  being  re- 
qransible  for  the  losses;  and  this  the  plaintitF 
must  show  to  you  by  a  fair  preponderance  of 
the  testimony.  You  cannot  hold  W.  S.  Jen- 
nings as  a  partner  unless  plaintiff  has  shown 
by  a  fair  preponderance  of  the  testimony  that 
he  owns  a  part  of  the  business,  shared  in 
the  profits,  and  must  stand  the  losses.  (2) 
The  court  Instructs  the  Jury  that  while  it 
Is  true  that  one  may  hold  himself  out  to 
the  world  as  a  partner  by  Inducing  third"' 
parties  to  believe  that  he  owned  an  interest 
in  the  business,  and  was  a  partner,  yet,  l>efore 
yon  can  find  upon  this  theory  that  W.  S. 
Jennings  was  liable  as  a  partner,  you  must 
find  that  be  so  represented  himself  to  the 
Herman  Kahn  Company,  and  they  relied 
upon  his  representation,  and  sold  him  the 
goods  up<»i  the  faith  of  his  being  a  partner; 
and  the  burden  of  proof  Is  upon  the  plaintiff 
to  show  that  he  so  held  himself  out  and 
that  the  goods  were  sold  to  A.  T.  Bowden 
&  Co.  upon  that  faith  that  Jennings  was  a 
partner  before  he  can  be  held,  unless  you  be- 
lieve that  he  actually  owned  an  Interest  In 
the  business." 

To  the  giving  of  eadi  of  these  Instructions 
the  plaintiff  objected  at  the  time,  and,  his 
objections  being  overruled,  he  saved  his  ex- 


ceptions. There  was  a  verdict  in  favor  of 
the  defendant  and  Judgment  accordingly,, 
from  which  plaintiff  appealed. 

Morris  M.  Oohn  (B.  A.  Bolton,  of  counsel), 
for  appellant    H.  W.  Wells,  for  appellees. 

RIDDIGK,  J.  (after  stating  the  facts). 
This  is  an  action  by  the  Herman  Kahn  Com- 
pany, a  corporation,  against  A.  T.  Bowden 
and  W.  8.  Jennings,  to  recover  the  sum  of 
$1,058.09,  which  the  plaintiff  alleges  is  due 
it  for  goods  and  merchandise  sold  to  A.  T. 
Bowden  &  Co.,  of  Dermott  Ark.  Jennings 
filed  an  answer  denying  that  he  was  a  mem- 
ber of  that  firm,  and  whether  he  was  a 
partner,  or  had  held  himself  out  as  a  partner 
in  such  a  way  as  to  make  himself  liable 
for  the  debt  due  plaintiff,  were  the  only 
Issues  presented  In  the  trial  of  the  case. 
A  number  of  witnesses  testified  that  Jennings 
bad  on  divers  occasions  stated  to  them  that 
he  was  a  member  of  the  firm  of  A.  T.  Bow- 
den &  Co.  Some  of  these  witnesses  were 
agents  and  salesmen  of  plaintiff,  and  they 
testified,  further,  that  relying  on  those  state- 
ments, the  plaintiff  sold  to  the  firm  the  goods 
and  merchandise  for  the  price  of  which  suit 
was  brought  In  this  case.  On  the  other  band, 
the  defendants  A.  T.  Bowden  and  W.  8.  Jen- 
nings both  testified  that  Jennings  was  not  a 
member  of  the  firm,  and  Jennings  testified 
that  he  had  never  at  any  time  held  himself 
out  as  such.  There  Is  a  sharp  conflict  be- 
tween the  testimony  of  the  witnesses  for 
plaintiff  and  defendants  as  to  the  facts,  and 
the  case  here  turns  on  the  question  as  to 
whether  the  instructions  of  the  court  proper- 
ly presented  the  issues  to  the  jury. 

Before  noticing  these  instructions  we  will 
call  attention  to  the  meaning  of  the  word 
"partnership,"  though,  Judging  from  the  de- 
dslons,  it  would  seem  impracticable  to  give 
a  single  definition  of  that  term  that  will 
cover  all  cases.  It  was  said  in  Culley  v.  Ed- 
wards, 44  Ark.  427,  51  Am.  Rep.  614,  that,  so- 
far  as  the  liability  to  creditors  was  concerned, 
the  test  of  partnership  was  "whether  the 
business  has  been  carried  on  in  behalf  of  th» 
person  sought  to  be  charged  as  a  partner; 
L  e.,  did  he  stand  In  the  relation  of  the  prin- 
cipal towards  the  ostensible  traders  by  whom 
the  iiabilities  have  been  incurred,  and  under 
whose  management  the  profits  have  been 
made?"  This  statement  of  the  law  by  Judge 
Smith  was  an  attempt  to  formulate  Into  a 
general  rule  a  statement  of  Lord  Oranworth, 
made  in  the  celebrated  case  of  Cox  v.  Hick- 
man, 8  H.  L.  O.  S06.  In  that  case  a  certain 
firm,  becoming  embarrassed,  had  under  an 
agreement  with  its  creditors  turned  over  Its 
business  to  trustees,  to  be  carried  on  and 
the  profits  applied  to  the  payment  of  the 
debts  of  these  creditors.  The  trustees  In  the 
course  of  this  business  contracted  an  Indebt- 
edness with  another  person,  and  he  sued  the 
other  creditors,  claiming  that,  as  they  were 
to  receive  the  profits  of  the  business  on  their 
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debts,  they  were  liable  for  the  debts  of  tbe 
business  while  carried  on  by  the  trustees. 
In  reply  to  this  argument  Lord  Cranworth 
said:  "It  1b  not  strictly  correct  to  say  that 
his  right  to  share  in  the  profits  makes  him 
liable  to  the  debts  of  the  trade.  The  cor- 
rect mode  of  stating  the  proposition  Is  to 
say  that  the  same  thing  which  entitles  him 
to  the  one  makes  blm  liable  to  the  other, 
namely,  the  fact  that  the  trade  has  been 
carried  on  on  his  behalf;  1.  e.,  that  he  stood 
In  the  relation  of  principal  towards  the  per- 
sons acting  ostensibly  as  the  traders,  by 
whom  the  liabilities  hare  been  Incurred,  and 
under  whose  management  the  profits  hare 
been  made."  Cos  t.  Hiclvman,  8  H.  L.  O. 
306.  '  Now  it  will  be  seen  that  liord  Cran- 
worth was  by  this  language  not  endeavoring 
to  lay  down  a  general  test  of  partnership, 
but  to  show  that  it  was  illogical  and  incor- 
rect to  say  that  the  right  to  share  in  tbe 
profits  of  a  business  rendered  one  liable  for 
the  debts  of  the  business;  for  these  things 
do  not  depend  on  each  other,  but  both 
depend  upon  and  result  from  the  fact 
of  partnership.  Later  English  and  American 
cases  have  pointed  out  that  the  question  of 
agency  is  not  a  proper  test  of  partnership, 
for  the  reason  that  the  agency  of  the  differ- 
ent partners  follows  from  the  partnership, 
and  not  the  partnership  from  the  agency. 
."To  say  that  a  person  is  liable  as  a  partner 
who  stands  In  the  relation  of  principal  to 
those  by  whom  the  business  is  carried  on 
adds  nothing  by  way  of  precision,  for  the 
very  Idea  of  partnership  includes  the  rela- 
tion of  principal  and  agent"  Meeban  v. 
Valentine,  146  U.  S,  611,  12  Sup.  Ct.  972,  36 
L.  Ed.  835;  Pooley  v.  Driver,  5  Ch.  Dlv. 
4S8;  Johnson  v.  Rothchild,  63  Ark.  518,  41 
S.  W.  996.  But  It  is  unnecessary  to  attempt 
a  definition  of  "partnership"  that  will  cover 
all  cases.  Sir  George  Jessel,  M.  R.,  In  Pooley 
V.  Driver,  above  cited,  after  quoting  the  defi- 
nition of  "partnership"  given  in  the  Civil 
Code  of  New  York,  that  a  "partnership  is 
the  association  of  two  or  more  persons  for 
the  purpose  of  carrying  on  business  together 
and  dividing  its  profits  between  them,"  said 
that  this  definition,  though  simple,  was  accu- 
rate as  far  as  it  went,  and  as  a  general  rule 
was  sufficient.  We  concur  In  this  statement, 
and,  taking  a  somewhat  fuller  definition,  we 
will  say  that  so  far  as  this  case  is  concerned  a 
partnership  may  be  defined  as  the  relation 
existing  between  two  or  more  persons  who 
have  ag^reed  to  carry  on  a  business  together 
and  to  share  the  profits  thereof  as  Joint  own- 
ers of  the  business.  22  Am.  &  Eng.  Ena 
Law  (2d  Ed.)  2;  Pooley  v.  Driver,  5  Ch.  Dlv, 
(Eng.)  458;  Meeban  v.  Valentine,  145  XJ.  S. 
611,  12  Sup.  Ct  S72,  36  L.  Ed.  835. 

If  W.  S.  Jennings  and  A.  T.  Bowden  were 
carrying  on  the  saloon  business  together  as 
joint  owners  thereof,  with  the  intention  to 
share  in  tbe  profits  of  the  business  as  such 
owners,  they  were  partners.  But  it  does 
not  follow  tiiat  the  plaintiff  must  Introduce 


evidence  to  show  a  specific  agreement  be- 
tween these  parties  covering  all  these  points 
before  the  Jury  can  find  that  Jennings  was 
a  partner.  For  instance.  It  has  often  been 
held  that  participating  In  the  profits  of  a 
partnership  is  of  itself  cogent  proof  that  the 
person  who  does  so  is  a  partner,  and,  if  ub- 
ezplained,  this  may  be  conclusive  proof. 
Johnson  v.  Rothchild,  63  Ark.  518,  41  S.  W. 
996;  Rector  v.  Robins,  74  Ark.  437-442,  86 
S.  W.  667 ;  Pooley  v.  Driver,  5  Ch.  Dlv.  458- 
476.  Now  In  this  case  the  evidence  Intrcv 
duced  by  plaintiff  to  show  that  defendant 
was  a  partner  consisted  mainly  of  his  own 
admissions  and  statements  that  he  was  a 
partner.  If  the  Jury  believed  from  the  evi- 
dence that  Bowden  had  carried  on  the  busi- 
ness at  Dermott  under  the  firm  name  of  A. 
T.  Bowden  &  Co.,  and  that  Jennings  had 
admitted  to  the  witnesses  introduced  by  plain- 
tiff that  be  was  a  member  of  that  firm.  It 
was  within  the  province  of  the  jury  to  con- 
clude from  that  testimony  alone  that  he  was 
a  partner,  and  if  he  was  a  partner  It  would 
follow  as  a  matter  of  law  that  he  was  liable 
(or  the  debts  of  the  firm.  Jennings  did  not 
attempt  to  explain  the  admissions  testified 
to  by  plaintiff's  witnesses.  He  simply  denied 
that  he  bad  made  them.  If  his  testimony 
was  true,  there  was  no  partnership;  while, 
if  the  witnesses  for  plaintiff  told  the  trutta, 
there  was  strong  evidence  of  a  partnership. 
It  was  therefore  within  tbe  province  of  the 
Jury  to  pass  on  this  conflicting  testimony  and 
determine  whether  Jennings  was  a  partner 
or  not  But  tbe  first  instruction  given  by 
the  court  at  request  of  defendant  for  tbe 
guidance  of  the  Jury  on  this  point  seems  to 
be  misleading,  for  it  told  the  jury  that  before 
they  could  find  that  Jennings  was  a  partner 
they  must  find  that  "he  was  interested  In  tbe 
business,  sharing  In  the  profits  and  losses, 
and  had  some  money  in  tbe  business."  No-w, 
it  may  be  correct  to  say  that  these  things 
are  generally  true  of  partners;  but  as  -we 
have  said,  it  was  not  required  that  the  plain- 
tiff should  prove,  or  that  the  Jury  must  find, 
all  of  them,  in  order  to  believe  that  defend- 
ant was  a  partner.  But  this  instruction  was 
calculated  to  create  the  impression  on  tbe 
jury  that  there  must  be  evidence  tending 
directly  to  show  all  of  those  things  before 
they  could  find  that  Jennings  was  a  partner. 
As  before  stated,  the  fact  that  Jennings  was 
a  partner  might  be  proved  by  bis  admissions 
that  he  was  a  partner,  and  the  other  matters 
which  the  Instruction  says  must  be  proved 
would  follow  as  a  matter  of  law  from  tbe 
partnership.  Again,  this  instruction  also 
told  the  jury  that  Jennings  could  not  "be  a 
partner  without  having  money  in  the  bosl- 
ness."  This  was  clearly  incorrect,  for  one 
may  engage  in  a  business  as  a  partner  and 
famish  his  services  against  the  money  far- 
nlshed  by  his  partner,  or  he  might  furnish 
the  use  of  the  building  in  which  the  business 
was  carried  on  against  the  capital  of  his 
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partner.  If  he  was  wealthy,  the  other  mem- 
bers of  the  firm  might  agree  to  give  him 
a  sliare  of  the  profits  to  Induce  him  to  enter 
the  firm  and  lend  the  credit  of  his  name  to 
the  firm,  without  requiring  him  to  put  any 
money  In  the  business.  So,  as  before  stated, 
the  statement  of  the  law  was  clearly  wrong. 
For  these  reasons  we  think  the  court  erred 
In  giving  this  Instruction. 

Again,  on  the  second  Issne,  as  to  whether, 
if  Jennings  was  not  a  partner,  he  had  acted 
-  In  such  a  way  as  to  estop  him  from  denying 
the  fact  and  to  make  him  liable  for  the 
debt  of  the  plaintifT,  there  seems  to  us  to  be 
some  conflict  between  the  Instructions  given 
at  the  request  of  the  plaintiff  and  those  given 
for  the  defendant  For  Instance,  the  first  In- 
struction given  at  the  request  of  the  plain- 
tiff told  the  Jury  that  if  Jennings  "held  him- 
self out  to  be  a  member  of  the  firm  of  A. 
T.  Bowden  &  Co.,  and  plaintiff  sold  goods 
to  the  firm  for  which  the  firm  Is  now  in- 
debted to  plaintiff,  the  plaintiff  is  entitled 
to  a  verdict  against  Jennings  for  that  Indebt- 
edness." This  Is  not  strictly  correct,  for 
the  mere  fact  that  Jennings  may  have  held 
himself  out  as  a  partner  would  ^not  estop 
him  from  showing  that  he  was  not  in  fact 
a  partner,  except  as  to  those  who  knew  of 
such  holding  out  and  in  reliance  thereon  sold 
goods  to  the  firm.  Wilson  v.  Edmonds,  130 
U.  S.  472,  9  Sup.  Ct  563,  32  L.  Ed.  1025; 
Fletcher  v.  Pullen,  70  Md.  205,  16  Atl.  887, 14 
Am.  St  Rep.  355 ;  Ruhe  v.  Burnell,  121  Mass. 
450;  22  Am.  &  Eng.  Enc.  Law,  59.  On  the 
other  band,  the  court  at  the  request  of  the 
defmdant  instructed  the  Jury  that,  before 
they  could  find  for  the  plaintiff  on  the  ground 
that  Jennings  held  himself  out  as  a  partner, 
they  must  find  "that  he  so  represented  him- 
self to  the  Herman  Kahn  Company,  and  that 
it  relied  upon  his  representation  and  sold  him 
the  goods  upon  the  faith  of  his  being  a  part- 
ner." Now,  both  of  these  Instructions,  the 
one  given  for  the  plaintiff  and  the  other  for 
the  defendant,  must  be  read  together.  When 
so  read,  they  mean  in  substance,  that,  even 
though  Jennings  was  not  actually  a  partner, 
be  might  become  liable  for  the  debts  of  the 
firm  if  he  held  himself  out  as  a  partner; 
bat  to  make  him  liable  in  this  case  it  must 
be  shown  that  he  held  himself  out  as  such 
partner  to  Herman  Kahn  Company,  the  plain- 
tiff, and  that  In  reliance  upon  such  representa- 
tion the  plaintiff  sold  the  firm  the  goods,  for 
the  price  of  which  this  suit  is  brought  But 
this  statement  of  the  law  Is  too  narrow.  A 
person  who  holds  himself  out  as  a  partner 
of  a  firm  is  est(^ped  to  deny  such  representa- 
tion, not  only  as  to  those  as  to  whom  the 
representation  was  directly  made,  but  as  to 
all  others  who  had  knowledge  of  such  hold> 
lag  out  and  In  reliance  thereon  sold  goods  to 
the  firm,  provided  they  exercised  due  dili- 
gence In  ascertaining  the  facts.  The  cases 
po  even  farther,  and  hold  that  If  one  has 
kjwwledge  that  be  Is  being  held  out  to  the 
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world  as  a  partner  and  falls  to  contradict 
the  report,  be  may  become  liable  to  those 
crediting  the  firm  on  that  account  Camp- 
bell V.  Hasting,  Britten  &  Co.,  29  Ark.  513; 
Fletcher  v.  Pullen.  70  Md.  206,  16  Atl.  887, 
14  Am.  St  Rep.  355.  It  follows,  therefore, 
for  much  stronger  reasons,  that,  if  the  party 
himself  puts  out  the  report  that  he  Is  a 
partner,  he  will  be  liable  to  all  those  selling 
goods  to  the  firm  on  the  faith  and  credit 
of  such  report  Dickinson  v.  Valpy,  10  B. 
&  C.  128;  Wilson  v.  Edmonds,  130  U.  S. 
472,  9  Sup.  Ct  563,  32  li.  Ed.  1025;  Thomp- 
son V.  Toledo  First  National  Bank,  111  U.  S. 
529,  4  Sup.  Ct  689,  28  L.  Ed.  507;  Levy  v. 
Alexander,  95  Ala.  101, 10  South.  394 ;  Webs- 
ter V.  Clark,  34  Fla.  637,  16  South.  601,  27 
L.  R.  A.  126,  43  Am.  St  Rep.  217;  Ruhe  v. 
Burnell,  121  Mass.  450;  Beecher  v.  Bush, 
45  Mich.  188,  7  N.  W.  785,  40  Am.  R^.  405 ; 
Brown  v.  Grant,  89  Minn.  404,  40  N.  W.  268, 
22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  58. 
For  the  reasons  stated  we  think  there  was 
error  in  the  Instructions. 

As  the  Judgment  must  be  reversed  and  a 
new  trial  ordered  on  that  account,  we  need 
not  notice  the  point  made  as  to  argument 
of  counsel  for  defendant,  further  than  to 
say  that  we  concur  in  the  ruling  of  the  trial 
Judge  that  this  argument  was  Improper.  The 
statement  of  counsel  made  in  reference  to 
two  witnesses  for  plaintiff,  as  follows :  "I 
have  known  Joe  and  Gabe  Lyons  for  years, 
and  two  bigger  liars  and  scoundrels  never 
walked  the  face  of  the  earth" — ^was  In  effect 
an  attempt  to  impeach  these  witnesses  by 
the  unsworn  statement  of  counsel.  It  has 
been  repeatedly  held  that  statements  of  that 
kind  by  counsel  In  reference  to  facts  not  In 
evidence  are  Improper  and  prejudicial.  These 
statements  would  have  been  wrong  coming 
from  the  mouth  of  a  sworn  witness,  much 
more  so  from  the  unsworn  lips  of  counsel. 
But  as  they  were  probably  made  in  the  heat 
of  argument  and  as  the  circuit  Judge  held 
that  they  were  Improper  on  objection  being 
made,  we  need  not  notice  them  further 
here,  as  they  will  probably  not  be  made 
again. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  a  new  trial  ordered. 


LITTLE  ROCK  &  FT.  B.  RY.  CO.  v. 
GREER. 

(Supreme  Court  of  Arkansas.    Jan.   6,   1006. 
On  Rehearing,  July  9,  1906.) 

1.  Publio   Lands  — Gkahtb  —  Railboadb — 
RioitT  of  Wat. 

Act  Cong.  March  3,  1877,  ^rantioe  a 
right  of  way  to  the  Hot  Springs  Railroad  Com- 
pany through  the  Hot  Sprmgs  reservation,  con- 
ferred on  the  railroad  company  only  a  pre-emp- 
tion right  "to  the  land  occupied,"  and  did  not 
pass  the  fee  in  streets  on  which  the  railroad 
tracks  were  laid,  which  was  expressly  reserved 
in  the  government  for  the  use  of  the  public 
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2.  Eminent    Douaik  —  Condemhatiow     or 
Land— Railroad  Right  of  Wat— Rights  o» 

Vendee.  . 

Where  a  railroad  company  having  the  pow- 
er of  eminent  domain  bas  entered  into  actual 
possession  of  land  necessary  for  its  corporate 
purposes,  whether  with  or  without  the  consent 
of  the  owner,  a  subsequent  vendee  of  the  latter 
takes  the  land  subject  to  the  burden  of  the 
railroad,  and  cannot  recover  damages  to  his 
land,  provided  there  has  been  an  actual  taking 
of  the  property,  consisting  of  an  invasion  there- 
of or  for  the  infliction  of  some  physical  injury. 

[Gd.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §S  407-110.] 

3.  Same— Dauaoes — Extent. 

Under  the  express  provisions  of  C!oiist. 
2,  i  22,  and  Kirby's  Dig.  g  2899,  the  owner  of 
land  taken  for  railroad  purposes,  is  entitled,  be- 
fore or  at  the  time  of  the  taking,  to  compensa- 
tion for  all  damages,  present  and  prospective, 
which  he  sustains  by  reason  of  the  construc- 
tion of  the  railroad. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §§  237,  238.] 

On  Rehearing. 

4.  Same  —  Reconstbuction  or  Railboad  — 
Damages— Abutting  Ownebs. 

Where  plaintiff  by  his  purchase  of  certain 
property  fronting  on  a  street  on  which  defend- 
ant s  railroad  tracks  were  laid  took  title  to 
the  center  of  the  street  in  front  of  his  lot, 
subject  to  the  public  easement,  he  was  entitled 
to  recover  damages  caused  by  the  reconstruction 
of  the  railroad's  roadbed  in  the  street  in  front 
of  his  premises  by  the  building  of  an  embank- 
ment on  plaintiff's  side  of  the  center  of  the 
track,  narrowing  the  street  to  a  width  of  18 
feet,  and  impairing  plaintiff's  right  of  access,  etc. 
[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  i  310.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; Wm.  L.  Moose,  Judge. 

Action  by  Robert  L.  Greer  against  the 
lilttle  Rock  &  Ft.  Smith  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfSrmed.    Rehearing  denied. 

Plaintiff  alleged  that  since  January  1, 1902, 
he  had  been  the  owner  of  a  dwelling  house 
fronting  on  Rallroa.d  avenue  in  the  city 
of  Morrillton,  Conway  county.  Ark.,  which 
be  uses  as  his  family  residence;  that  he  was 
entitled  to  the  enjoyment  of  the  avenue  lead- 
ing to  and  in  front  of  his  dwelling,  and  to 
an  unobstructed  passage  along  and  across  the 
same;  that  the  avenue  from  time  Immemo- 
rial had  been  a  public  highway  on  which  de- 
fendant was  engaged  In  operating  a  railroad 
in  front  of  plaintiff's  premises,  and  that  de- 
fendant bad  filled  in  Its  roadbed  and  right 
of  way  with  a  great  quantity  of  earth,  rais- 
ing an  embankment  which  obscured  and  cut 
off  the  view,  and  light,  and  air,  and  made 
plaintifTs  dwelling  imcomfortable  and  unfit 
for  habitation;  that  the  embankment  had 
also  obstructed  the  street,  impairing  plain- 
tiff's right  of  access,  and  damaged  his  prop- 
erty to  the  sum  of  $500.  Defendant  answer- 
ed that  It  had  acquired  a  right  of  way  100 
feet  wide  along  the  property  in  question, 
and  that,  long  subsequent  to  the  acquisition 
of  such  right  of  way  and  the  construction  of 
its  road,  plaintiff  acquired  his  property  and 


constructed  his  residence  with  knowledge  of 
the  existence  and  operation  of  the  railroad; 
that  defendant's  board  of  directors  deter- 
mined to  change  the  grade  established  by  the 
original  construction,  and  that,  in  order  to 
do  so,  it  was  necessary  to  make  the  fill  com- 
plained of,  which  was  accomplished  with 
ordinary  care.  Defendant  denied  that  plain- 
tiff's light  and  air  had  been  cut  off  or  that  it 
had  in  any  manner  obstructed  or  Interfered 
with  the  public  highway  to  plaintiff's  dam- 
age. 

The  case  was  tried  on  the  following  agreed 
statement  of  facts: 

"The  plaintiff,  R.  L.  Greer,  is  the  owner 
of  a  certain  lot  or  tract  of  land  fronting 
and  abutting  upon  Railroad  avenue,  one  of 
the  principal  streets  in  the  city  of  Morrill- 
ton. The  property  is  about  70  feet  front 
and  about  365  feet  back.  The  plaintiff  ac- 
quired title  to  the  same  by  deed  of  convey- 
ance from  M.  D.  Shelby,  on  the  22d  day  of 
April,  1896.  That  he  entered  Into  posses.sion 
of  the  same,  anu  Improved  it  by  remodeling 
a  certain  bouse  then  standing  upon  it,  and 
fixed  his  residence  and  began  to  reside  upon 
and  does  now  reside  upon  the  same.  That 
prior  to 'the  time  the  plaintiff  acquired  bis 
property  In  the  premises,  and  prior  to  the 
time  when  the  defendant  constructed  its  line 
of  road  along  and  near  to  said  premises, 
there  was  a  public  highway  established  and 
maintained  along  the  north  side  of  what  was 
appropriated  by  defendant  That  the  city 
of  Morrillton,  after  the  construction  of  said 
railroad,  was  laid  out  and  built  up  along 
both  sides  of  said  railroad  for  a  distance  of 
about  one  mile.  Within  this  distance  of  one 
mile  is  situated  the  premises  of  the  plaintiff, 
but  said  premises  were  not  regularly  laid 
out  and  platted  as  any  portion  of  said  town 
of  Morrillton.  That  the  said  public  highway 
afterward  became  known  and  recognized  as 
the  said  'Railroad  Avenue'  above  referred 
to.  That  the  said  Railroad  avenue  has  been, 
since  time  prior  to  the  construction  of  said 
railroad,  continuously  used  as  a  public  high- 
way and  as  Railroad  avenue.  The  plain- 
tiff's property  Is  more  particularly  described 
In  memorandum  attached  hereto,  marked 
'Exhibit  A.'  That  the  defendant's  road  was 
constructed  along  said  highway  In  the  year 
1871. 

"It  is  agreed:  That  a  thorough  search  of  the 
proper  records  of  COnway  county  falls  to  dis- 
close that  the  defendant  railroad  ever  acquir- 
ed any  right  of  way  along  said  road  or  avenue, 
either  by  a  grant  or  condemnation  proceeding; 
and  fails  also  to  show  that  any  profile  or  map 
of  said  route  was  ever  filed  with  the  clerk 
of  the  coimty  court  of  said  county  as  con- 
templated by  section  276S  of  Saudels  &  Hills 
Digest.  That  the  said  defendant  company 
originally  constructed  Its  road  along  the 
south  side  of  the  old  public  highway  now 
know  as  'Railroad  Avenue,'  practically  on  the 
surface   level,   Just   opposite  the  plaintiff's 
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property  there  being  a  slight  cut,  and  con- 
tinned  to  maintain  and  operate  Ita  said  road 
along  said  line,  claiming  a  right  of  way  of 
49%  feet  on  each  side  from  the  center  of  the 
same,  which  Is  more  clearly  shown  In  a  plat 
hereto  attached,  marked  'Exhibit  B.'  That 
along  In  front  of  pialntllTs  premises  the 
groand  was  practically  level  out  to  where 
the  defendant's  cut  began,  which  was  6% 
feet  from  the  end  of  the  ties.  That  In  the 
early  spring  of  1902  the  defendant  railroad 
company  elevated  Its  grade  line  at  the  point 
in  controversy  to  a  height  of  11  feet  That 
In  the  elevation  of  the  grade  line  it  con- 
structed an  embanliment  or  dump  upon  which 
to  operate  Its  road;  that  the  said  dump,  at  its 
top.  Is  about  24  feet  wide — that  Is  to  say,  12 
feet  wide  on  either  side  of  the  center  line 
of  the  track;  that  the  base  of  said  dump  on 
the  north  side  and  next  to  the  plaintiffs 
premises  Is  26  feet  wide,  measured  from  a 
perpendicular  line  dropped  from  the  center 
of  the  track.  That  there  Is  yet  between  the 
base  of  said  dump  and  the  sidewalk  in  front 
of  plalntlfTa  premises  a  space  of  IS  feet, 
along  which  space  the  public  highway,  Ball- 
road  avenue,  now  runs.  Immediately  next 
to  plaintiff's  premises  there  Is  now  a  side- 
walk of  six  feet  w'ide.  The  plaintiff's  house 
Is  set  back  from  the  north  of  said  sidewalk 
a  distance  of  28%  feet  to  the  front  porch. 
It  is  14  Inches  high  from  the  ground,  which 
Is  practically  on  a  level  with  the  said  street. 
That  the  residence  portion  of  the  city  of 
Morrlllton  Is  practically  divided  by  the  rail- 
road at  the  point  In  controversy.  That  be- 
fore the  construction  of  the  embankment 
above  mentioned  the  railroad  could  be  cross- 
ed by  pedestrians  at  any  point  opposite  the 
plaintiff's  dwelling.  That  It  can  now  be 
crossed  only  by  climbing  over  the  said  em- 
bankment, which  rises  at  an  angle  of  45 
degrees,  or  else  by  going  240  yards  along  said 
highway  to  the  west,  at  which  point  the 
railroad  company  has  constructed  an  under- 
ground crossing  for  persons,  animals  and 
teams;  this  is  In  an  opposite  direction  from 
the  business  portion  of  the  town,  and  jnst 
ontside  the  corporate  line,  a  distance  of  20 
or  30  feet.  That  persons  crossing  at  the  nn- 
dergronnd  crossing  mentioned  are  compelled 
to  cross  the  property  of  an  ollmlU,  located 
on  the  sonth  side  of  the  railroad,  near  said 
underground  crossing,  and  go  a  distance  of 
750  feet  to  Church  street,  in  order  to  turn 
back  east  one  block  toward  the  business  por- 
tion of  town  and  turn  north  In  order  to  reach 
the  dwellings  on  the  south  side  of  the  rail- 
road opposite  plaintiff's  property.  That  be- 
fore the  construction  of  the  present  embank- 
ment there  had  been  maintained  for  a  long 
number  of  years  a  public  crossing  over  de- 
fendant's railroad  at  a  point  180  feet  east  of 
plaintlfTB  property.  That  said  crossing  has 
been  closed  by  the  construction  of  said  em- 
bankment, and  has  not  since  been  opened. 
That  since  the  construction  of  said  embank- 
ment it  is  Impracticable  to  cross  the  same 


with  vehicles  of  any  kind.  The  nearest  open 
crossing  at  this  time  at  which  the  railroad 
may  be  crossed  east  of  Greer's  property,  and 
toward  the  business  part  of  the  city,  is 
400  yards. 

"It  Is  agreed:  That  the  directors  of  the 
Little  Bock  &  Ft  Smith  Railway,  having 
decided  that  it  was  Impracticable  to  operate 
its  line  of  road  and  promptly  move  the 
traffic  offered  to  it  for  shipment  on  Its  pres- 
ent degree  of  curvature  and  on  Its  established 
maximum  grade  line,  In  April,  1902,  passed 
at  their  annual  meeting  in  the  city  of  Little 
Rock,  Ark.,  a  resolution  authorizing  the  re- 
establlshment  of  Its  line  of  road  on  the  same 
and  different  alignment  and  on  a  maximum 
of  six-tenths  of  1  per  cent,  grade  line;  that 
In  pursuance  to  this  resolution  the  large  em- 
bankment in  front  of  plaintiff's  premises 
was  constructed;  that  in  the  exercise  of  the 
highest  degree  of  care  and  skill  In  engineer- 
ing this  large  embankment  was.  necessary 
to  the  perfect  construction  of  defendant's 
line  of  road  on  the  newly  established  maxi- 
mum i^rade  line;  that  said  embankment  was 
constructed  after  the  most  approved  modern 
method.  In  the  most  skillful  manner  possible ; 
that  for  a  number  of  years  the  defendant 
has  been  unable  to  move  promptly  the  vast 
amount  of  freight  offered  to  It  for  shipment 
for  Interstate  points  and  locally;  that,  when 
defendant's  line  of  road  has  been  constructed 
according  to  the  present  plans  adopted  by  Its 
engineering  department,  each  engine  and 
crew  of  train  hands  will  be  able  to  move  ap- 
proximately 00  per  cent  more  freight  than 
such  engine  and  crew  has  been  able  to  move 
over  the  old  line,  operated  with  the  most 
consummate  skill.  In  the  construction  of  the 
embankment  in  front  of  plaintiff's  premises, 
defendant  did  not  Interfere  with  or  Injure 
physically  the  premises  of  the  plaintiff;  that 
the  public  highway  still-  exists  along  the  base 
of  said  embankment  and  In  front  of  plain- 
tifTs  premises,  and  that  wagons  and  vehicles 
of  standard  width  are  able  to  travel  along 
and  pass  each  other  on  said  highway  at  any 
point.  That  whatever  right  of  way  defend- 
ant owns  In  front  of  plaintifTs  premises,  it 
owned  long  before  plaintiff  bought  said  prop- 
erty or  Improved  the  same.  That  Cherokee 
street  railway  crossing,  which  was  closed  by 
the  obstruction  of  said  embankment.  Is  within 
the  city  limits  of  Morrlllton,  and  that  the 
city  authorities  have  taken  no  steps  to  re- 
establish said  crossing,  save  to  attempt  to 
compel  the  railway  company  to  open  again 
the  same.  When  the  defendant's  plans  for 
the  reconstruction  of  its  road  have  been  fully 
carried  out  It  wiU  only  be  necessary  for  de- 
fendant to  operate  about  half  as  many  trains 
as  at  present,  and  the  defendant  will  reduce 
fully  60  per  cent  the  chances  of  Injuries  to 
persons  and  property  by  the  movement  of 
trains." 

Oscar   L.   Miles,   for   appellant    Reld   ft 
Strait,  for  appellee. 
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WOOD,  J.  The  CJonstltutlon  provides  that : 
"Private  property  shall  not  be  taken,  appro- 
priated or  damaged  for  public  use  without 
Just  compensation  therefor."  In  R.  R.  Co.  v. 
Williamson,  45  Ark.  429,  It  was  contended 
that  "where  the  fee  of  the  streets  Is  In  the 
city,  and  It  grants  a  right  of  way  to  a  rail- 
road company  to  construct  its  road  along  a 
street,  pursuant  to  an  act  of  the  Legislature, 
authorizing  such  use  of  the  street,  and  the 
track  is  laid  in  a  proper  and  skillful  man- 
ner," the  railroad  company  is  not  liable  to 
abutting  lot  owners  for  consequential  dam- 
ages. In  disposing  of  that  question,  this 
court  held  (quoting  syllabus) :  "The  owner  of 
premises  abutting  upon  a  street  In  a  city  or 
town  may  recover  from  a  railroad  company 
the  damages  resulting  to  his  premises  by  the 
construction  of  Its  roadbed,  or  other  struc- 
tures on  its  right  of  way  along  the  street,  in 
such  manner  as  to  obstruct  access  to  the 
premises,  though  he  have  no  interest  In  the 
fee  of  the  street,  and  no  part  of  his  premises 
be  taken  and  the  road  or  other  structure  be 
skillfully  built"  That  case  rules  this,  and 
the  learned  and  exhaustive  opinion  of  Chief 
Justice  Cockrill  has  left  nothing  more  for 
us  to  say  uimju  the  question.  But  counsel  for 
appellant,  while  conceding  that  the  doctrine 
of  that  case  "is  perfectly  sound,"  yet  says: 
"It  can  have  no  application  to  the  facts  in 
this  case,"  for,  says  he,  "in  the  case  at  bar 
the  railway  company  is  not  occupying  a  pub- 
lic highway.  The  public  highway  yet  re- 
mains Intact.  In  the  case  at  bar  the  plaintiff 
owns  no  fee  in  any  part  of  the  ground  oc- 
cupied by  the  dump  of  the  railway,  nor  has 
he  any  property  interest  whatever  in  any 
portion  of  the  company's  right  of  way;  and  In 
the  case  at  bar  it  must  be  clearly  understood, 
and  all  the  time  remembered,  that  the  rail- 
way company  not  only  had  acquired  its  right 
of  way,  but  had  constructed  its  line  of  road 
upon  that  right  of  way  25  years  before  the 
plaintiff  had  acquired  title  to  the  property 
for  which  he  now  seeks  to  recover  damages." 

A  glance  at  the  facts  of  the  two  cases  will 
show  that,  In  the  essential  particulars  upon 
which  the  doctrine  in  the  Williamson  Case 
was  announced,  there  is  no  difference  be- 
tween that  case  and  this.  Learned  counsel 
for  appellant  mistakes  the  facts  and  the  law 
when  he  says  that  in  the  Williamson  Case, 
Williamson  was  the  owner  in  fee  of  the  soil 
to  the  center  of  the  street  upon  which  he 
owned  lots  abutting.  The  act  of  Congress  of 
March  3,  1877,  only  gave  to  the  claimants 
of  the  lands  of  the  United  States  government 
at  Hot  Springs  a  pre-emption  right  to  the 
land  occupied  by  them.  The  fee  in  the 
streets  never  passed  to  individual  claimanta 
It  was  expressly  reserved  in  the  government 
for  the  use  of  the  public  at  Hot  Springs. 
See  Williamson  Case,  supra.  The  decision  in 
Ry.  Co.  V.  Williamson,  supra,  upon  the  ques- 
tion now  under  consideration  was  bottomed 
upon  the  fact  that  Williamson  was  not  the 
owner  of  the  fe«  in  the  soil  when  the  rail- 


way company  secured  its  right  of  way  and 
built  its  road  over  it  Judge  Cockrill  says: 
"Now  the  fimdamental  law  is  that  private 
property  shall  not  be  taken,  appropriated,  or 
damaged  for  public  use  without  just  compen- 
sation." Under  this  enlarged  provision,  our 
inquiry  is  no  longer  limited  to  the  question, 
has  private  property  been  taken  for  public 
use?  and  it  is  useless  to  recur  to  cases  which 
are  confined  to  the  Interpretation  of  a  clause 
containing  that  limitation  only.  A  provision 
similar  to  that  in  our  Constitution  is  found 
in  the  Constitutions  of  Illinois,  Colorado, 
Georgia,  Nebraska,  California,  West  Virginia, 
and  Pennsylvania,  and  in  each  of  these  states 
it  has  been  held  by  the  courts  of  last  resort 
that  this  addition  to  the  old  provision  against 
taking  private  property  without  compensa- 
tion was  Intended  to  afford  redress  where 
none  could  be  had  before" — citing  many  cases. 
And,  continuing:  "An  examination  of  the 
cases  will  show  that  it  may  now  be  taken  as 
settled  that  where  this  provision  prevails,  it 
is  no  longer  necessary  that  there  should  be  a 
physical  Invasion  or  spoliation  of  one's  laud 
in  order  to  give  a  right  of  recovery."  Had 
Williamson  been  the  owner  of  the  fee  in  the 
land  taken,  this  language  would  have  been 
inappropriate.  Moreover,  the  cases  cited  in 
the  opinion  show  clearly  that  the  ruling  was 
based  upon  the  idea  that  Williamson  was 
not  the  owner  of  the  land  taken,  yet,  as  be 
was  the  owner,  at  the  time  the  railroad  was 
built  of  land  that  had  been'  injured  by 
its  construction,  be  was  allowed  to  recover. 
Some  of  the  strongest  cases  cited  were  those 
where  the  land  damaged  was  not  even  situ- 
ated on  the  street  or  highway  taken  for 
railroad  purposes.  Counsel  for  appellant  in- 
vokes the  well-settled  doctrine  "that  where 
a  railroad  company  having  the  power  of  emi- 
nent domain  has  entered  into  actual  posses- 
sion of  land  necessary  for  its  corporate  pur- 
poses, whether  with  or  without  the  consent 
of  the  owner  of  such  land,  a  subsequent  ven- 
dee of  the  latter  takes  the  laud  subject  to  the 
burden  of  the  railroad;  and  the  right  of  pay- 
ment from  the  railroad  company,  if  it  entered 
by  virtue  of  an  agreement  to  pay,  or  to  dam- 
ages if  the  entry  was  unauthorized,  belongs 
to  the  owner  at  the  time  the  railroad  com- 
pany took  possession."  And  he  cites  Roberts 
V.  Railroad  Co.,  158  U.  S.  1,  15  Sup.  Ct  756, 
30  L.  Ed.  873;  McFadden  v.  Johnson,  72  Pa. 
335, 13  Am.  Rep.  C81;  Navigation  Co.  v.  Deck- 
er, 2  Watts  (Pa.)  343;  2  Wood  on  R.  R.  994; 
McLendon  v.  Atlanta  &  West  Point  R.  R.,  54 
Ga.  293;  Allen  v.  Railroad  Co.,  107  Ga.  838. 
S3  S.  B.  696;  T.  W.  &  W.  Ry.  Co.  v.  Morgan,  72 
111.  155;  111.  Central  R.  R.  Co.  v.  Allen,  39  111. 
205;  Indianapolis,  Bloomlngton  &  Western 
By.  Co.  V.  Walter  McLaughlin  et  ux.,  77  IlL 
275.  We  have  examined  these  authorities, 
and  find  that  the  doctrine  is  applied  only  in 
cases  where  there  has  been  a  taking  of  the 
property;  where  the  corpus  of  the  property 
was  invaded  and  suffered  some  physical  in- 
Jury. 
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It  is  a  well-established  rule  of  law  that  the 
owner  of  land  taken  for  railroad  purposes 
Is  entitled,  before  or  at  the  time  of  the  tak- 
ing, to  compensation  for  all  damages,  present 
and  prospective,  which  he  sustains  by  reason 
of  the  construction  of  the  railroad.  Const, 
art  2.  J  22 :  Klrby's  Dig.  {  2899.  Such  dam- 
ages Include  the  value  of  that  part  of  the 
land  which  is  taken,  as  well  as  the  damages 
consequent  upon  such  taking  to  the  residue. 
The  doctrine  Invoked  by  appellant  has  its 
rationale  in  the  presumption  that,  in  the  ab- 
sence of  proof  to  the  contrary,  the  owner,  who 
is  entitled  to  such  compensation,  received 
same  before  or  at  the  time  his  land  was  char- 
ged with  the  servitude;  that  this  was  con- 
sidered and  settled  when  the  owner  conveyed 
the  land  to  the  railroad,  or  when  the  railroad 
acquired  Its  title  by  condemnation;  or  that 
the  owner  was  barred  from  claiming  such 
compensation  where  the  railroad  had  acquir- 
ed title  by  prescription.  23  A.  &  E.  Enc. 
Law,  714. 

For  obvious  reasons  the  doctrine  urged 
could  not  apply  to  one  whose  property  had 
never  been  taken,  and  who  was  not  therefore 
entitled  to  set  up  a  claim  for  damages  as 
one  whose  property  had  been  taken.  By 
limiting  the  right  to  recover  for  damages 
to  those  whose  property  had  been  taken  un- 
der the  old  rule  prior  to  the  adoption  of  the 
Constitution  of  1874,  great  injustice  and  In- 
equality often  arose.  As  is  shown  by  Judge 
Cockrlll  In  Ry.  ▼.  Williamson,  supra,  It  was 
to  obviate  this  that  the  constitutional  pro- 
vision was  broadened  so  as  to  g;lve  compen- 
sation to  tbe  one  whose  property  was  dam- 
aged (although  not  taken)  for  public  use,  as 
well  as  to  the  one  whose  property  was  taken. 
It  is  under  this  provision  as  construed  by  this 
coort  in  Ry.  ▼.  Williamson,  supra,  that  ap- 
pellee seeks  and  Is  entitled  to  recover.  Under 
this  provision  the  cause  of  action  accrues 
when  the  damage  Is  done,  and  accrues  to 
tbe  one  who  is  the  owner  of  the  land  at  the 
time  of  the  construction  which  causes  the 
Injury  or  damage.  As  shown  In  one  of  the 
citations  from  Ry.  v.  Williamson,  to  warrant 
a  recovery  In  all  cases  where  the  property 
is  damaged  but  not  taken,  by  the  obstruc- 
tion in  a  street,  it  must  appear  that  there 
was  some  "physical  disturbance  of  a  right, 
either  public  or  private,  which  the  plaintiff 
enjoys  In  connection  with  his  property,  and 
which  gives  to  it  an  additional  value,  and  that 
by  reason  of  such  disturbance  be  has  sus- 
tained a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the 
public  generally."  RIgney  v.  Chicago,  102  111. 
64.  This  doctrine  was  recognized  In  Ry.  v. 
Newman,  73  Ark.  1,  88  S.  W.  653,  but  in  that 
case  the  complainant  and  appellant  could  not 
recover,  for  the  reason  that  he  had  not  sus- 
tained any  special  damage.  In  this  case 
tbe  facts  show  that  appellee  sustained  dam- 
age that  was  special  and  peculinr  to  him, 
not  shared  In  by  the  general  public.  The 
building  of  the  embankment  along  the  street 


ex  adverse  appellee's  premises  produced  spe- 
cial Injury  to  him,  as  shown  by  the  proof, 
which  gave  him  a  cause  of  action.  Ry.  ▼. 
Williamson,  supra;  William  P.  Abendroth  v. 
Manhattan  R.  R.  Co.  (N.  T.)  11  L.  R.  A.  634, 
notes. 
Affirmed. 

On  Rehearing. 

McCULLOCH,  J.  The  principle  Is  made 
clear  In  the  original  opinion  that  where  a  rail- 
road corporation  lawfully  acquires  a  right  of 
way  over  land,  either  by  grant,  prescription, 
or  condemnation,  such  acquisition  covers  all 
damages,  present  and  prospective,  resulting 
to  the  owner  whose  land  Is  Invaded.  This 
upon  the  tlieory  that  full  compensation  Is 
allowed  at  the  time,  and  can  be  recovered 
only  once.  This  principle  applies,  however, 
only  to  one  whose  lands  have  been  Invaded 
and  to  the  extent  only  of  such  -Invasion. 
One  whose  land  has  not  been  previously 
taken,  under  voluntary  grant,  prescription, 
or  condemnation,  may  recover  compensation 
for  damages  whenever  the  same  accrues; 
and,  where  there  is  a  new  or  additional 
taking,  damages  therefor  may  be  recovered. 
According  to  the  agreed  statement  of  facts  In 
the  case,  the  railroad  company  never  ac- 
quired a  right  of  way  by  grant  or  condemna- 
tion. Its  acquisition  by  prescription  was 
therefore  only  to  the  extent  of  the  actual 
taking,  which  was  the  land  covered  by  Its 
roadbed,  and  no  more.  St  L.  &  S.  W.  Ry.  Co. 
V.  Davis  (Ark.)  87  S.  W.  445.  It  is  said  In 
the  agreed  statement  of  facts  that  the  com- 
pany claimed  a  right  of  way  49%  feet  on 
each  side  of  the  center  of  the  track;  but  It 
is  not  shown  that  the  claim  was  asserted  In 
a  manner  sufficient  to  give  It  the  right  by 
prescription.  There  was  no  actual  occupancy 
of  tlie  ground,  and  no  map  and  profile  of 
the  route  was  ever  filed.  The  company,  in 
recently  reconstructing  its  roadbed,  has  en- 
croached npon  the  public  street  in  front  of 
plaintiff's  property  by  building  a  dump  11 
feet  high  and  26  feet  wide  on  that  side  from 
the  center  of  the  track,  thus  narrowing  the 
street  to  a  width  of  18  feet  Damages  are 
now  sought  for  this  encroachment.  The 
plaintiff,  by  his  conveyance  from  Shelby, 
took  title  to  the  center  of  the  street  In  front 
of  his  lot  subject  to  the  public  easement. 
Dickinson  v.  Ark.  City  Improvement  Co. 
(Ark.)  82  S.  W.  21.  It  Is  not  Important  to 
consider  whether  or  not  the  present  encroach- 
ment by  the  company  fell  within  the  limits 
of  that  part  of  the  street  to  which  plaintiff 
held  the  title.  In  either  event  he  Is  entitled 
to  all  damages  Incurred  by  reason  of  the  en- 
croachment since  he  obtained  title  to  the 
abutting  lot  Whether  he  owns  the  fee  to  tbe 
street  or  not,  he  can,  as  the  owner  of  the 
abutting  lot,  recover  compensation  for  the 
damages  caused  by  obstructing  the  street 
Ry.  Co.  V.  Williamson,  45  Ark.  429.  It  is  not 
entirely  clear  whether  or  not  the  strip  of  land 
covered  by  the  roadbed  was  a  part  of  the 
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public  highway  when  it  was  originally  taken. 
The  agreed  statement  of  facts  merely  recites 
that  "said  defendant  company  originally  con- 
structed Its  road  along  the  north  side  of  the 
old  public  highway  now  known  as  'Railroad 
Avenue.' "  It  la  not  important,  however, 
whether  the  land  originally  taken  was  a 
part  of  the  highway,  or  not  The  fact  that 
the  company  bad  previously  taken  and  oc- 
cupied a  part  of  the  street  before  the  plaintiff 
became  the  owner  of  the  abutting  lot  would 
not  deprive  him  of  the  right  to  recover  the 
damages  caused  by  the  new  taking. 
Rehearing  denied. 


MATTHEWS  v.  W.  F.  TAYLOR  CO., 
Limited,  et  al. 

(Supreme   Court   of  Arkansas.    July  9,   1906.) 

Appeat., — Probate  Mattees— Trial  Db  Novo. 
Though  Kii-by's  Dig.  §  144,  authorizing  the 
probate  court  to  refer  the  account  of  an  ad- 
ministrator and  exceptions  thereto  to  an  auditor, 
provides  that  the  auditor  shall  be  governed  ac- 
cording to  the  rules  laid  down  for  the  govern- 
ment of  a  master  in  chancery  in  auditing  ac- 
counts, and  subsequent  sections  assimilate  the 
proceedings  to  the  statutes  governing  masters 
in  chancery,  an  appeal  in  such  matter  to  the 
Supreme  Court  is  not  to  be  treated  as  a  chan- 
cery appeal,  so  as  to  authorize  a  trial  de  novo. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  3628.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty ;  Chas.  W.  Smith,  Judge. 

Proceedings  between  S.  P.  Matthews,  ad- 
mlnlBtrator,  and  the  W.  P.  Taylor  Company, 
Limited,  and  others.  From  the  judgment  of 
the  circuit  court  oti  appeal  from  the  probate, 
said  administrator  appeals.    Affirmed. 

Stevens  &  Stevens,  for  appellant.  Magale 
&  McKay,  for  appellees. 

HILL,  C.  J.  S.  P.  Matthevre,  the  appel- 
lant, was  apiwlnted  administrator  of  the 
estate  of  John  H.  Bolger,  deceased,  and  filed 
an  annual  account,  which  was  confirmed.  He 
filed  a  second  annual  account  which  was  met 
by  exceptions  from  the  appellee  and  others, 
creditors  of  the  Bolger  estate.  The  probate 
coxirt,  pursuant  to  section  144,  Klrby's  Dig., 
referred  the  account  and  exceptions  to  an 
auditor.  The  auditor  took  testimony  on  the 
matters  in  issue  and  restated  the  account, 
charging  the  administrator  with  1(1,531.41  as 
against  $614.64,  the  amount  the  administra- 
tor charged  against  himself.  The  auditor 
also  filed  a  statement  of  the  account  as  re- 
ceived by  the  administrator  under  the  evi- 
dence in  accordance  with  section  6333,  Klrby's 
Dig.  According  to  this  statement  the  ad- 
ministrator should  be  charged  with  $580.65. 
The  administrator  excepted  to  various  find- 
ings of  the  auditor,  and  the  exceptions  were 
heard  on  the  evidence  adduced  before  the 
auditor  by  the  probate  court,  and  the  au- 
ditor's account  was  confirmed  and  entered  of 
record  as  provided  in  section  147,  Klrby's 


Dig.  The  administrator  appealed  to  the  cir- 
cuit court  The  case  was  heard  In  the  circuit 
court  by  agreement  on  the  account  stated  by 
the  auditor,  the  exceptions  of  the  adminis- 
trator and  creditors  to  that  account,  and  the 
evidence  taken  before  the  auditor  and  redu- 
ced to  writing  under  his  direction.  The  cir- 
cuit court  held  the  amount  found  by  the  au- 
ditor was  the  correct  amount  and  adjudged 
accordingly.  The  administrator  appeals  to 
this  court  The  appellant  Insisted  that  this 
cause  should  be  determined,  as  chancery  ap- 
peals are  determined  in  this  court,  on  the 
weight  of  evidence,  and  not  as  a  mere  review 
of  errors,  as  In  law  appeals. 

Section  144,  Klrby's  Dig.,  prescribing  the 
reference  to  an  auditor  of  accounts  and  ex- 
ceptions, says:  "And  such  auditor  shall  be 
governed  according  to  the  rules  laid  down 
for  the  government  of  a  master  in  chancery 
In  auditing  accounts."  Subsequent  sections 
assimilate  the  proceedings  to  sections  6326- 
6341,  the  statutes  governing  masters  in  chan- 
cery. The  argument  Is  made  that  as  It  Is 
expressly  provided  that  the  practice  shall  be 
governed  by  the  rules  laid  down  for  the  gov- 
ernment of  accounts  stated  by  masters  In 
chancery  that  the  appeal  from  the  circuit 
court  should  be  treated  as  a  chancery  ap- 
peal and  the  trial  here  be  de  novo.  In  con- 
sidering the  nature  of  appeals  in  probate  mat- 
ters. Judge  Woemer  says :  "On  appeal  to  a 
court  not  of  last  resort,  the  appellate  court 
proceeds  as  If  it  had  original  Jurisdiction  of 
the  matter  brought  before  It  by  appeal, 
which  vacates  and  annuls,  for  the  purposes 
of  such  trial,  the  Judgment  of  the  court  be- 
low. Such  appeals  removing  a  cause  from 
an  Inferior  court  to  a  superior  court,  for  the 
purpose  of  obtaining  trials  de  novo  are  un- 
known to  the  common  law,  and  can  only  be 
prosecuted  when  expressly  given  by  statute. 
•  •  •  It  is  a  settled  rule,  that  the  issue 
tried  in  the  appellate  court  must  be  the  same, 
and  no  other,  than  that  which  was  tried  in 
the  court  below,  and  the  appellate  court  will 
grant  such  relief  and  such  only,  as  the  court 
below  should  have  given;  It  acquires  no  Juris- 
diction of  a  subject-matter  by  the  appeal  of 
which  the  court  appealed  from  had  none; 
but  in  matters  of  practice  follows  Its  own 
rules."    2  Woemer  on  Administrators,  f  550. 

It  follows  from  this  statement  of  the  status 
of  the  appellate  tribunal  that  the  circuit 
court,  when  exercising  Its  appellate  juris- 
diction over  the  probate  court  is  proceed- 
ing as  If  it  had  original  jurisdiction  over  the 
subject-matter,  and  is  empowered  to  do  all 
things  the  probate  court  could  do  in  the  mat- 
ter, and  none  other  than  the  probate  court 
could  do,  but  that  is  a  question  of  power, 
not  of  practice.  Its  practice  is  its  own,  shap- 
ed, of  course,  to  fit  the  probate  subject  It 
does  not  follow  that  statutes  assimilating 
probate  practice  to  chancery  practice,  which 
doubtless  confer  like  powers  on  the  circuit 
court  on  appeal  in  such  matters,  turn  the 
circuit  court  into   a  chancery  court  wheo 
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bearing  sach  appeals.  In  Scbninan  v.  Sand- 
erson, 73  Ark.  187,  83  S.  W.  940,  It  was 
argued  that  In  election  contests  where  the 
evidence  must  be  taken  by  depositions  that 
tbis  court  had  the  same  opportunity  to  weigh 
the  evidence  that  the  circuit  Judge  bad,  and 
that  no  conclusiveness  should  be  attached 
to  his  findings  as  was  done  in  cases  where 
circuit  Judge  or  Jury  hears  the  witnesses  oral- 
ly. The  court  there  pointed  out  the  inher- 
ent difference  t)etween  appeals  in  law  and 
equity  cases,  and  concluded  as  follows:  "The 
questions  tor  review  from  law  conrts  are 
only  questions  of  law,  and  they  must  be  re- 
viewed and  ruled  on  In  the  trial  court  before 
review  ber&  There  Is  no  trial  de  novo  in  sach 
cases,  as  In  chancery  appeals.  The  only 
questlods  presented  In  appeals  In  law  cases  on 
the  facts  Is  whether  the  evidence  is  legally 
snfflcient  to  sustain  the  verdict  or  finding. 
Therefore,  the  inquiry  in  this  case  is  merely 
whether  there  Is  In  each  instance  evidence 
equally  sufficient  to  sustain  the  finding,  and 
the  finding  must  be  sustained  If  there  is  such 
evidence,  notwithstanding  a  decided  pre- 
ponderance may  be  against  it."  Applying  this 
settled  rule  to  the  facts  of  tbis  case  the  Issue 
here  is  narrowed  to  a  review  of  whether  upon 
each  matter  presented  the  evidence  is  legally 
sufficient  to  sustain  the  finding  of  the  circuit 
court  irrespective  of  the  weight  of  evidence 
upon  the  point  in  issue. 

It  would  serve  no  useful  purpose  to  re- 
view the  numerous  Items  and  accounts  In 
controversy,  and  the  evidence  bearing  tbere- 
npon.  The  court  has  gone  over  each  Item  care- 
fully, and  weighed  the  evidence  to  sustain 
each  finding  of  the  auditor,  whose  report  has 
been  accepted  by  both  probate  Judge  and  the 
circuit  Judge,  and  the  court  fails  to  find  it 
vrltbout  legally  sufficient  evidence  to  sustain 
It,  and  that  Is  as  far  as  the  court  can  go  Into 
It,  and  therefore  the  Judgment  Is  affirmed. 


OROOMS  V.   NEFF   HARNESS   OO. 

(Supreme  Court  of  Arkansas.    June  18,  1908. 
On  Rehearing,  July  9,  1906.) 

1.  Pbircipai.  and  AoENl^— Powibs  of  Aoent 
—Implied  Attthority  —  Saixs— Cancelia- 
noN'oT  Aoknt's  Debt. 

An  agent  with  power  to  sell  and  receive  pay- 
ment has  no  apparent  authority  to  accept  as 
payment  the  cancellation  of  bis  own  debt,  due 
one  who  knows,  or  by  the  exercise  of  reason- 
able diligence  could  know,  tliat  his  debtor  is 
acting  as  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  il  278,  298- 
300.] 

Z  Sat^s  —  Bona  Fide  Puxohaskbs  —  Pm- 
CHASE  IN  Good  Faith. 

The  manager  of  a  corporation  gave  bis 
personal  creditor  property  belonging  to  the  cor- 
poratlMi  in  satisfaction  of  the  debt,  and  on 
leaniing  of  the  transaction  the  corporation 
brought  replevin  against  the  creditor,  and  after 
the  dlsmisMil  of  such  action  the  creditor  sold  the 
property  to  another,  who  had  knowledge  of  the 
pendency  of  the  suit.    Held,  that  the  latter  was 


in  no  position  to  claim  that  he  was  an  innocent 
purchaser. 

(Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  SI  686-691.] 

3.  Replevin— iNSTEUcTioNs. 

The  manager  of  a  corporation  gave  some 
of  its  property  to  an  individual  creditor  in  pay- 
ment of  his  debt.  The  creditor  sold  the  prop- 
erty, and  the  corporation  brought  replevin 
against  the  purchaser.  Held,  that  an  instruc- 
tion that  plaintiff  was  entitled  to  recover,  unless 
the  corporation  knew  that  its  manager  was  deal- 
ing with  its  property  as  his  own.  and  allowed 
him  to  do  so,  and  the  creditor  had  no  reason  to 
believe  that  the  manager  was  acting  as  agent, 
was  proper,  though  the  creditor  was  not  a  party 
to  the  replevin  suit. 

On  Rehearing. 

4.  Trial— Takino  Cask  ntoic  Jitbt— DEinni- 
beb  to  Evidence. 

A  demurrer  to  the  evidence  as  a  means  of 
challenging  its  sufficiency  is  unknown  to  the 
Arkansas   system   of  practice. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  {  349.] 

6.  Same— Direction  or  Vebdict. 

A  defendant,  at  the  close  of  plaintiff's  evi- 
dence, may  test  its  sufficiency  by  a  request  for  a 
peremptory    instruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S|  376-380.] 

6.  Same  —  Waives  of  Ebrobs  —  Ruling  on 
Sufficiency  of  Evidence. 

Where,  after  denial  of  a  peremptory  In- 
struction at  the  close  of  plaintiff's  evidence,  de- 
fendant introduces  evidence  sufficient  to  sustain 
a  verdict  against  himself,  he  waives  any  error 
in  refusing  the  peremptory  instruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §  983.] 

7.  Replevin— BuBDER  of  Pboof. 

The  manager  of  a  cori>oration  gave  some  of 
its  property  to  an  individual  creditor  in  pay- 
ment of  his  debt.  The  creditor  sold  the  prop- 
erty, and  the  corporation  brought  replevin 
against  the  purchaser.  Held  that,  plaintiff's  evi- 
dence having  shown  that  the  transfer  by  the 
manager  was  unauthorized,  the  burden  was  on 
defendant  to  show  that  the  one  under  whom  he 
claimed  was  innocent  of  knowledge  of  the  man- 
ager's lack  of  authority,  and  that  defendant  was 
an  innocent  purchaser  for  value  and  without 
notice  of  defects. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Replevin,  ||  280-284.] 

Appeal  from  Circuit  Court,  Pulaski  County ; 
Edward  W.  Wlnfield,  Judge. 

Action  by  the  Neff  Harness  Company 
against  A.  S.  Grooms.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed, 

J.  H.  Carmicbael,  for  appellant  W.  O. 
Adamson,  for  appellee. 

Mcculloch,  J.  Appellee,  Neff  Harness 
Company,  is  a  domestic  corporation  engaged 
in  tlie  business  of  selling  harness,  buggies,  and 
other  vehicles  In  Little  Rock.  W.  B.  Neff, 
who  was  secretary  of  the  corporation  and 
manager  of  the  business,  was  Indebted  to  W. 
L.  Grooms  in  the  sum  of  $82  on  account  for 
groceries  and  meat,  and  sold  him  a  surrey  In 
part  payment  of  the  debt  Grooms  was  also 
to  deliver  a  secondhand  buggy  In  exchange  to 
cover  a  part  of  the  price  of  the  surrey,  and  the 
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balance  of  the  price  was  to  be  taken  out  by 
purchase  of  more  groceries  and  meat  from 
Grooms  by  Neff ;  but  It  appears  that  the  old 
buggy  was  never  delivered.  The  price  of  the 
surrey  was  charged  to  Grooms  on  the  books 
of  the  company.  Shortly  after  the  transac- 
tion, Neff  severed  his  connection  with  the 
company,  and  the  latter  repudiated  the  sale 
of  the  vehicle  to  Grooms  in  payment  of  Indi- 
vidual indebtedness  of  Neff.  W.  L.  Grooms 
disposed  of  the  surrey  to  his  father,  A.  S. 
Grooms,  and,  after  making  demand  for  pay- 
ment of  the  price,  which  was  refused,  Netl 
Harness  Company  brought  replevin  to  regain 
possession  of  the  vehicle  and  to  recover  dam- 
ages for  detention.  The  suit  was  first 
brought  against  W.  L.  Grooms,  but  was  dis- 
missed before  final  Judgment,  and  the  present 
suit  is  against  A.  S.  Grooms.  There  was 
evidence  tending  to  show  that  none  of  the 
other  officers  had  any  information  at  the  time 
of  the  sale  of  the  vehicle  to  Grooms,  that  it 
was  made  in  satisfaction  of  individual  indebt- 
edness of  W.  B.  Neff,  and  as  soon  as  informa- 
tion of  that  fact  was  received  the  corporation 
repudiated  the  transaction,  and  demanded 
payment  of  the  price  or  return  of  the  vehicle^ 
There  was  also  evidence  tending  to  show  that 
Grooms,  when  he  purchased  the  vehicle  from 
Neff,  had  no  actual  knowledge  of  the  fact 
that  the  business  was  owned  by  a  corporation, 
but  thought  that  it  was  owned  by  Neff. 

It  has  been  decided  by  this  court  that  "an 
agent  with  power  to  sell  and  receive  money  In 
payment  for  his  principal  has  not  the  appar- 
ent authority  to  accept  the  cancellation  of  bis 
own  debt  due  to  a  vendee  who  knows,  or  by 
the  exercise  of  reasonable  diligence  could 
know,  that  his  debtor  Is  acting  as  agent,"  and 
that  the  principal,  upon  discovery  of  such  un- 
authorized sale,  may  repudiate  it  and  recover 
possession  of  the  article  attempted  to  be  sold. 
Smith  v.  James,  53  Ark.  135,  13  S.  W.  701. 
This  principle  Is  so  well  settled  by  the  au- 
thorities that  farther  citation  Is  unnecessary. 
It  Is  contended,  however,  that  the  evidence  In 
this  case  Is  insufficient  to  warrant  the  jury  In 
finding  that  Grooms  was  aware,  or  by  the 
exercise  of  reasonable  diligence  could  have 
ascertained,  that  he  was  dealing  with  one 
who  was  acting  as  agent  for  another;  In 
other  words,  that  Grooms  believed  Neff  to  be 
the  owner  of  the  business,  and  was  unaware 
of  the  corporate  existence  of  the  Neff  Harness 
Company.  It  is  true  that  Grooms  testified 
that  he  thought  Neff  owned  the  business,  but 
we  cannot  say  that  there  was  entire  absence 
of  evidence  to  Justify  the  finding  of  the  Jury. 
The  plaintiff  was  a  corporation  duly  organ- 
ized under  the  laws  of  this  state.  Its  articles 
of  incorporation  were  on  record  In  the  office 
of  the  Secretary  of  State  and  In  the  office 
of  the  county  clerk  of  Pulaski  county.  It 
was  openly  doing  business  under  its  corporate 
name,  and  Grooms  was  doing  business  in  the 
same  city,  and  had  previously  had  repeated 
transactions  with  the  company.    He  was  re- 


peatedly In  and  about  the  place  of  business 
of  the  company  and  came  In  contact  with 
other  employes  of  the  company.  The  fact 
that  plaintiff  was  doing  business  under  Its 
corporate  name  did  not  necessarily  cany  In- 
formation to  all  who  dealt  with  It  that  it 
was  a  corporation ;  but  we  cannot  say,  under 
all  the  circumstances  of  the  transactions 
with  Grooms,  that  the  Jury  were  warranted 
In  concluding  that  he  knew  or  bad  Informa- 
tion sufficient  to  put  him  on  Inquiry  that 
he  was  dealing  with  an  agent  It  was  not 
necessary  that  he  shonld  have  known  the  pre- 
cise limitations  upon  NefTs  authority.  He 
was  bound  to  know,  when  he  knew  that  he 
was  dealing  with  an  agent,  that  the  latter 
had  no  authority  to  sell  the  goods,  of  bis 
principal  In  satisfaction  of  his  own  debt 

The  court  among  other  Instructions  given 
at  the  Instance  of  each  party,  gave  the  follow- 
ing at  the  request  of  the  plaintiff.  "The  court 
instructs  the  Jury  that  If  they  find  from  the 
evidence  that  at  the  time  of  the  transaction 
between  W.  L.  Grooms  and  W.  B.  Neff  that 
the  surrey  In  controversy  was  the  property 
of  the  Neff  Harness  Company,  and  that  the 
transaction  was  entered  Into  between  W.  lu 
Grooms  and  W.  B.  Neff  for  the  purpose  of 
paying  or  securing  payment  of  NelTs  private 
debt  then  yon  will  find  for  the  plaintiff,  nn- 
less  you  further  find  that  Neff  Harness  Com- 
pany knew  that  Neff  was  dealing  with  the 
property.  Its  property,  as  his  own,  and  allow- 
ed him  to  do  so,  or  that  W.  L.  Grooms  did 
not  know,  and  had  nothing  to  excite  his 
suspicion,  that  Neff  was  acting  as  agent" 
The  instruction  Is  objected  to  on  the  ground 
that  W.  L.  Grooms  Is  not  a  party  to  the  suit 
and  that  It  leaves  out  of  consideration  the 
claim  of  A.  S.  Grooms  that  he  was  an  Inno- 
cent purchaser  of  the  surrey  from  his  son, 
W.  L.  Grooms.  It  Is  true  that  W.  I*  Grooms 
is  not  a  party  to  this  suit  but  the  sale  was 
made  to  him,  and  the  right  of  the  plaintiff  to 
recover  the  surrey  is  dependent  upon  the 
terms  and  circumstances  of  that  transaction. 
A.  S.  Grooms,  according  to  the  undisputed 
evidence,  was  not  an  Innocent  purchaser,  and 
can  claim  no  greater  rights  than  those  of  his 
son  and  Immediate  vendor.  He  confesses 
that  he  bought  the  surrey  from  his  son  after 
the  commencement  and  dismissal  of  the  first 
suit  He  had  actual  knowledge  of  the  pen- 
dency of  the  suit  was  present  in  court  for 
the  purpose  of  making  defense  for  his  son 
when  the  suit  was  dismissed.  He  there- 
fore knew,  when  he  received  the  surrey  from 
his  son,  that  the  plaintiff  had  repudiated 
the  sale  and  was  claiming  title  and  right 
to  possession  of  the  surrey. 

Other  instructions  given  at  the  Instance  of 
plaintiff  were  objected  to  by  the  defendant 
but  for  the  reasons  already  stated  we  think 
the  objections  were  not  well  founded.  Upon 
the  whole,  we  think  that  the  case  was  submit- 
ted to  the  Jury  upon  Instructions  quite  as 
favorable  to  appellant  as  the  evidence  war- 
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ranted,  and  that  tbe  evidence  was  sufficient 
to  ixisiuy  the  verdict 

Appellant  also  urges  as  grounds  for  re- 
versal alleged  Improper  conduct  of  counsel 
for  the  plaintiff  In  stating,  In  his  closing  ar- 
gument to  the  Jury,  that  W.  B.  Neft  had  never 
paid  for  bis  stock  In  the  corporation,  when 
there  was  no  evidence  in  the  record  of  that 
fact  The  fact  of  Neff  having  failed  to  pay 
for  his  stock  was  Immaterial  and  could  not 
have  Influenced  the  Jury  In  arriving  at  a  ver- 
dict It  was  undisputed  that  Ne£F  was  acting 
in  a  representative  capacity,  and  bad  no 
power  to  sell  goods  of  the  corporation  In  pay- 
ment of  his  individual  debt  Therefore  it 
detracted  nothing  from  his  authority  as  agent 
and  officer  of  the  corporation  to  say  that  he 
had  not  paid  for  his  stock. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed. 

On  Rehearing. 

The  defendant  requested  the  court  at  the 
close  of  the  plaintiff's  testimony  to  peremptor- 
ily instruct  the  Jury  to  return  a  verdict  in  his 
favor.    Tbis  was  refused,  and  the  defendant 
Introduced  testimony.    We  held  on  the  consid- 
eration of  the  case  that  the  evidence  was  suffi- 
cient to  warrant  the  verdict  but  counsel  for 
apijellant  ask  us  now   to  say   whether  the 
plaintifTB  testimony,   without   being  supple- 
mented by  that  introduced  on  behalf  of  de- 
fendant was  sufficient  to  sustain  the  verdict, 
and,  if  it  was  not,  to  reverse  the  Judgment 
because  of  the  court's  refusal  to  give  the 
peremptory  instruction.    They  contend  that 
the  defendant  did  not  waive  his  exception  to 
the  court's  refusal  to  give  a  peremptory  In- 
struction at  the  close  of  plalntlfTs  evidence 
by  introducing  evidence  which  supplied  the 
defects  in  the  proof  and  Justified  the  verdict 
A  demurrer  to  the  evidence,  as  a  means  of 
challenging  its  sufficiency,  is  unknown  to  our 
system   of   practice.     The   defendant  may, 
however,  at  the  close  of  the  plaintiff's  evi- 
dence, test  Its  legal  sufficiency  by  a  request 
for  a  peremptory  instruction  in  bis  favor. 
If,  after  a  denial  of  the  request,  he  Introduces 
evidence  which,  together  with  that  introdu- 
ced by  the  plaintiff,  Is  legally  sufficient  to  sus- 
tain the  verdict  he  waives  the  error  of  the 
court  in  refusing  to  give  the   instruction. 
After  verdict  the  only  method  of  challenging 
the  sufficiency  of  the  evidence  is  to  assign  in 
the  motion  for  new  trial  as  grounds  therefor 
that  "the  verdict  is  not  sustained  by  suffi- 
cient evidence."    On  appeal  this  raises  that 
qnestion,  and  in  testing  the  sufficiency  of  the 
evidence   the   court   must   consider    all   the 
evidence,  whether  introduced  by  the  plaintiff 
or  by  the  defendant    So,  in  testing  the  cor- 
rectness of  the  trial  court  In  denying  a  re- 
quest for  peremptory  instruction,  regardless 
of  the  time  when  the  request  is  made,  this 
court  must  look  to  all  the  testimony  intro- 
doced,  and  will  not  reverse  the  case  on  ac- 
count of  the  trial  court's  refusal  to  give  the 


request  even  though  the  evidence  was  in- 
sufficient at  the  time  the  request  was  made, 
if  upon  the  whole  case  there  Is  sufficient  to 
sustain  the  verdict  This  is  but  another 
way  of  saying  that  the  defendant  by  Intro- 
ducing evidence  sufficient  to  sustain  a  ver- 
dict against  himself,  waives  an  error  of  the 
court  in  refusing  his  request  for  a  peremp- 
tory instruction  at  the  close  of  the  plaintiff's 
evidence.  This  Is  the  rule  of  practice  adopt- 
ed and  steadily  adhered  to  in  the  federal 
courts  and  which  we  think  is  correct  Grand 
Trunk  Ry.  Co.  v.  Cummlngs,  106  U.  S.  700, 
1  Sup.  Ct  493,  27  L.  Ed.  206;  Accident  Ins. 
Co.  V.  Grandai,  120  U.  S.  627,  7  Sup.  Ct  686, 
30  L.  Ed.  740;  Union  Pac  Ry.  Co.  v.  Daniels, 
152  U.  S.  684,  14  Sup.  Ct  756,  38  I,.  Ed.  597. 

The  evidence  introduced  by  the  plaintiff 
was  sufficient  to  justify  the  verdict  In  its 
favor.  It  established  the  fact  that  the  sale 
made  by  Neff  to  W.  L.  Grooms  in  satisfaction 
of  his  own  debt  was  unauthorized.  This 
cast  the  burden  upon  the  defendant  A.  S. 
Grooms,  of  showing  that  W.  L.  Grooms  was 
innocent  of  knowledge  of  Neff's  lack  of  au- 
thority, and  also  that  he  (defendant)  was 
an  Innocent  purchaser  from  W.  Li.  Grooms 
for  value  and  without  notice  of  any  defects 
in  his  title.  He  attempted  to  prove  these  facts 
but  failed.  So  at  all  stages  of  the  trial  there 
was  evidence  sufficient  to  sustain  a  verdict 
for  plaintiff. 

Rehearing  denied. 


GIBBERSON   v.   WILSON   et   al. 
(Supreme   Court  of  Arkansas.    July  9,   1906.) 

Stipulations — Limitiko  Issues. 

A  Etipulntion  in  an  adverse  suit,  under  Rev. 
St  U.  S.  ifi  2325,  2320  [U.  S.  Corap.  St.  1901, 
pp.  1429,  1430],  to  settle  conflicting  rights  in 
a  mining  claim,  that  the  parties  waive  all  other 
points  raised  by  the  pleadings  and  submit  the 
sole  issue  whether  plaintiffs  under  their  lo- 
cation resnmed  work  on  the  claim,  after  for- 
feitures, before  defendant's  location,  is  valid, 
and  dispenses  with  proof  of  other  matters. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Gent  Dig.  Stipulations,  gj  2,  6,  23.] 

Appeal  from  Marion  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  A.  S.  Wilson  and  others  against 
E.  S.  Glbberson.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

W.  S.  Chastam  and  Jno.  B.  Jones,  for 
appellant    Horton  &  South,  for  appellees. 

HILIi,  O.  J.  This  is  an  "adverse  suit" 
authorized  by  sections  2325,  2326,  Rev.  St 
[U.  S.  Comp.  St  1901,  pp.  1429,  1430],  to  set- 
tle conflicting  rights  in  a  mining  claim.  Thtt 
complaint  did  not  contain  all  the  allegations 
necessary  to  make  out  a  case  for  the  plain- 
tiff, but  did  contain  general  allegations  suf- 
ficient to  make  the  complaint  a  proper  basis 
for  a  good  complaint  If  objection  bad  been 
taken  to  Its  form.  It  was  answered  on  the 
merits,  and  then  this  stipulation  entered  into : 
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"And  both  parties  In  open  court  waived  all 
other  points  raised  in  the  pleadings  and  sub- 
mitted the  cause  to  the  court  upon  the  sole 
issue  as  to  whether  or  not  plaintiffs,  under 
their  snid  location,  had  resumed  work  on 
said  claim  in  the  year  1899,  and  after  the 
forfeiture  in  1898,  and  before  the  location 
under  which  the  defendant  claims  title,  which 
was  made  June  20,  1899."  On  the  sole  issue 
tried  before  the  court  there  was  a  conflict 
and  such  a  conflict  that  it  cannot  be.  said 
that  the  chancellor's  findings  are  against 
the  weight  of  the  evidence. 

The  appellant  contends  that  the  evidence 
fails  to  show  that  the  plaintiff  made  out 
all  the  necessary  proof  to  entitle  him  to 
patent  under  the  laws  of  the  United  States, 
and  that  this  stipulation  would  not  do  away 
with  the  necessary  allegations  and  proof  of 
nil  facts  necessary  to  make  out  a  case  en- 
titling him  to  a  patent  The  nature  of  these 
suits  are  fully  explained '  in  Blackburn  v. 
Portland  Gold  Mining  Co.,  175  U.  S.  571, 
20  Sup.  Ct  222,  44  L.  Ed.  276,  and  Shoshone 
Mining  Co.  v.  Rutter,  177  U.  S.  505,  20  Sup. 
Ct  726,  44  L.  Ed.  864.  The  Congress  has 
not  attempted  to  regulate  the  practice  In  the 
state  courts  In  these  cases.  It  merely  has 
relegated  the  litigation  to  the  courts.  Instead 
of  litigating  the  questions  before  the  depart- 
ments, as  formerly.  Treating  the  case  as  any 
other  litigated  matter  between  individuals, 
the  stipulation  was  binding,  and  not  Improp- 
er practice.  It  is  entirely  competent  for  par- 
ties to  a  litigation  to  stipulate  that  the  only 
issue  Is  tlie  one  therein  stated.  Such  is  the 
whole  object  of  pleading,  to  eliminate  the 
undisputed  matters  and  narrow  the  Issue 
to  the  material  point  of  difference.  This 
stipulation  merely  performed  that  oflSce,  and 
necessarily  implied  that  all  other  facts  nec- 
essary on  either  side  to  make  out  the  re- 
spective contentions  were  undisputed.  Taking 
this  view  of  the  case,  it  was  not  necessary 
for  plaintiff  to  prove  facts  other  than  on  the 
point  of  Issue.  Whether  the  United  States 
land  officers  will  accept  a  Judgment  based 
on  an  Issue  thus  limited  Is  a  matter  for  their 
consideration,  not  for  this  court  There  is 
nothing  to  Indicate  that  the  issue  was  a 
feigned  one,  for  the  fraudulent  purpose  of 
deceiving  either  the  court  ot  Land  Depart- 
ment of  the  government. 

The  Judgment  is  aflarmed. 


GREEN  v.  ROBERTSON. 
(Supreme  Court  of  Arkansas.     July  9,  1906.) 
Gabnishhent  —  Pbiobities  Between  Gab- 

RISUMENT    ARn    AsSIGNliIERT      OF    FUND. 

Kirby'8  Dig.  i  358,  after  prescribing  the 
manner  in  which  orders  of  attachment  contain- 
ing clauses  authorizing  the  sommoning  of  gar- 
nishees may  he  executed  on  different  kinds  of 
property,  provides  that,  when  the  property  to  be 
attached  Is  a  fund  in  court,  execution  of  the 
order  of  attachment  shell  be  by  leaving  with 
the  clerk  of  the  court  a  copy  thereof  with  a  no- 


tice specifying  the  fnnd.    Eeld,  that  where  a 

commissioner  on  a  mortgage  sale,  on  which  there 
was  a  surplus,  was  summoned  as  garnishee  iu 
an  order  of  attachment  before  confirmation  of 
the  sale,  on  confirmation,  the  garnishment  took 
precedence  of  an  assignment  of  the  surplus  by 
the  mortgagor,  made  after  service  of  the 'writ 
and  before  confirmation. 

Appeal  from  Pulaski  Oiancery  Ctourt;  Jesse 
O.  Hart,  Chancellor. 

Action  by  B.  W.  Green  against  J.  F.  Reed 
(F.  A.  Garrett  garnishee),  in  which  T.  N. 
Hobertson  Intervened.  From  a  Judgment  in 
favor  of  intervener,  plaintiff  appeals.  Re- 
versed. 

Tom  T.  Dickinson,  for  appellant  Robert- 
son &  Martineau,  for  appellee. 

BATTLE,  J.  B.  J.  Brown  instituted  a  suit 
against  J.  F.  Reld  in  the  Pulaski  chancery 
court  to  foreclose  a  mortgage  executed  by 
the  defendant  to  the  plaintiff  to  secure  cer- 
tain indebtedness.  On  the  29th  day  of  March, 
1905,  the  chancery  court  rendered  a  decree 
in  favor  of  the  plaintiff  against  the  defendant 
for  $3,241.80,  the  amount  of  the  indebtedness 
secured,  and  ordered  the  land  described  in 
the  mortgage  to  be  sold  to  satisfy  the  Judg- 
ment and  apix>iuted  F.  A.  Garrett  the  clerk 
of  the  court  the  commissioner  to  make  tbe 
sale.  On  the  21st  day  of  April,  1905,  the  day 
appointed  for  the  sale,  the  commlsBloner  of- 
fered the  lands  to  the  highest  bidder,  at 
public  vendue,  and  sold  the  same  to  W.  H. 
Scbaer  for  $3,486,  which  be  paid  to  the  com- 
missioner. 

On  the  2l8t  day  of  April,  1905,  B.  W.  Green 
commenced  an  action  before  a  Justice  of  the 
peace  of  Pulaski  county  against  J.  F.  Reid 
on  a  promissory  note  and  sued  out  an  order 
of  attachment  and  on  the  26tb  day  of  April, 
1905,  as  a  part  of  tbe  attadunent  proceeding 
sued  out  from  before  the  Justice  of  tbe  peace 
writs  of  garnishment  alleging  therein  that 
F.  A.  Garrett  who  was  clerk  of  the  Pulaski 
chancery  court  and  F.  A.  Garrett  the  same 
person,  as  commissioner,  was  Indebted  to 
Held,  the  defendant  for  a  surplus  from  a 
sale.  The  writs  were  directed  to  any  con- 
stable of  Pulaski  county,  and  commanded 
him  to  summon  F.  A.  Garrett  and  F.  A.  Gar- 
rett as  commissioner,  as  garnishee,  to  appear 
before  the  Justice  of  the  peace  on  tbe  6th 
day  of  May,  1905,  to  answer  what  goods, 
chattels,  moneys,  credits,  or  effects  he  may 
have  in  bis  bands  or  possession  belonging 
to  tbe  defendant  and  to  answer  such  further 
interrogatories  as  may  be  propounded  to 
him.  The  writs  were  served  on  tbe  same 
day.  Thereafter,  on  the  same  day,  Reld 
made  an  assignment  of  all  his  right  title, 
and  interest  in  and  to  the  purchase  money 
that  might  accrue  to  him  from  the  said  sale 
to  T.  N.  Robertson.  On  tbe  same  day  Robert- 
son filed  a  petition  in  the  cliancery  court  in 
B.  J.  Brown  v.  J.  F.  Reld,  stating  that  the 
assignment  bad  been  made  to  him,  and  ask-' 
ing  that  his  rights  be  protected. 
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On  the  28th  of  April,  1006,  the  commission- 
er, Garrett,  reported  to  the  court  that  he 
had  sold  the  lands  to  Scbaer,  and  that  be 
(Schaer)  had  paid  tlie  purchase  money;  and 
asked  that  he  be  allowed  $50  for  his  services; 
all  of  which  the  court  approved;  and  on 
the  same  day  the  court  allowed  Schaer,  tbe 
purchaser,  $46.20,  as  a  credit  for  taxes  paid 
by  him  on  the  lands. 

On  the  2d  day  of  May,  1906,  Commissioner 
Garrett,  In  pursuance  of  the  order  of  the 
court,  paid  to  Brown  the  amount  due  on  his 
Judgment  against  Reld,  out  of  tbe  proceeds 
of  the  sale  under  tbe  decree  of  foreclosure. 

On  tbe  4th  day  of  May,  1005,  Green  filed 
his  petition  In  the  ciiancery  court,  stating 
that  be  bad  caused  the  writs  of  garnishment 
to  be  issued  and  served  before  the  assign- 
ment to  Bobertson,  and  asking  that  an  order 
be  made  directing  the  commissioner  to  hold 
the  money  arising  from  tbe  sale  under  tbe 
decree  of  the  court  and  remaining  in  his 
hands,  and  not  disbursed  nnder  previous 
orders  of  tbe  court,  "in  obedience  to  tbe 
writs  of  garnishment." 

On  the  6th  day  of  May  tbe  petitions  of 
Robertson  and  Green  were  presented  to  tbe 
court,  and  on  tbe  13tb  day  of  May  tbe  court 
adjndged,  ordered,  and  decreed  "that  the 
F.  A.  Garrett  as  commissioner  is  not  subject 
to  tbe  writ  of  garnishment;  that  there  is 
not  now  nor  has  there  l)een  in  the  bands  or 
possession  of  F.  A.  Garrett  or  P.  A.  Garrett 
as  commissioner  any  goods,  chattels,  moneys, 
credits,  or  effects  belonging  to  J.  F.  Held  as 
sorplus  from  tbe  foreclosure  sale  subject 
to  the  garnishment;  tt^at  B.  W.  Green  be 
forever  enjoined  and  restrained  from  the 
further  prosecution  of  the  garnishment  pro- 
ceedings against  F.  A.  Garrett  as  commis- 
sioner; that  T.  N.  Robertson,  by  virtue  of 
the  assignment  to  him  by  J.  F.  Reld,  is  tbe 
lawful  owner  of  the  balance  of  the  purchase 
money  from  the  foreclosure  sale,  amounting  to 

I now   remaining   In   the   custody  of 

this  court  and  not  disbursed  by  its  previous 
orders;  that  said  amount  is  hereby  ordered 
to  be  paid  over  to  him,  the  said  T.  N.  Robert- 
son, as  tbe  lawful  owner."  And  Green  ap- 
pealed. 

Was  so  moch  of  the  proceeds  of  the  sale 
of  tbe  lands  under  the  decree  of  the  court 
as  would  be  due  to  Reld,  after  tbe  payment 
of  the  Judgment  In  favor  of  Brown  and  all 
other  claims  thereon,  subject  to  garnishment 
or  attachment  at  tbe  time  the  writs  of  gar- 
nishment were  served  on  Garrett?  This  is 
tbe  only  question  presented  by  tbe  appellant 
and  appellee  for  onr  consideration  and  deci- 
sion. 

The  proceeds  of  the  sale,  when  paid  by 
tbe  purchaser  became  conditionally  a  fond 
in  court  It  was  subject  to  the  control  or 
disposition  of  the  court  Tbe  purchaser  or 
bidder  could  not,  without  permission  of  tbe 
eourt,  regain  possession  of  It  On  tbe  con- 
trary, it  was  within  the  power  of  the  courts 


by  summary  orders  and  proceedings,  to  com- 
pel him  to  act  in  pursuance  of  the  decree 
under  which  the  sale  was  made.  Porter  v. 
Hanson,  36  Ark.  591,  606.  The  only  condi- 
tion on  which  it  could  cease  to  be  a  fund 
In  court  was  a  disapproval  of  the  sale  by 
the  court  When  tbe  sale  was  confirmed  It 
absolutely  became  a  fund  in  court,  and  tbe 
confirmation  related  back  to  the  day  of  sale. 

In  the  al>sence  of  a  statute  authorizing  it, 
a  fund  in  court  is  not  subject  to  garnishment 
or  attachment  until  tbe  purposes  for  which 
it  is  held  as  such  have  been  accomplished, 
and  tbe  only  duty  of  the  officer  holding  the  ' 
same  is  to  pay  tbe  money  to  the  defendant 
in  the  garnishment  or  attachment.  Duns- 
moor  V.  Fursteufeldt  88  Cal.  522,  26  Pac. 
518,  12  L.  R.  A.  508,  22  Am.  St  Rep.  331; 
Weaver  v.  Davis,  47  111.  235;  Wlllard  v. 
Decatur,  50  N.  H.  137;  Wilbur  v.  Flannery, 
60  Vt  581,  15  Atl.  203;  Rood  on  Garnishment 
tS  27,  31-34;  2  Shinn  on  Attachment  and 
Garnishment  $8  506,  507. 

We  have,  however,  a  special  statute  In 
this  state  authorizing  tbe  attachment  of 
funds  in  court  After  prescribing  tbe  manner 
in  which  orders  of  attachment,  containing 
clauses  authorizing  the  summoning  of  gar- 
nishees, may  be  executed  upon  different  kinds 
of  property  it  says:  "When  the  property 
to  be  attached  is  a  fund  In  conrt  the  execu- 
tion of  the  order  of  attachment  shall  be  by 
leaving  with  the  clerk  of  the  court  a  copy 
thereof,  with  a  notice  specifying  tbe  fund 
and  where  several  orders  of  attachment  are 
executed  upon  such  fund  on  tbe  same  day 
they  shall  be  satisfied  out  of  it  ratably."  Klr- 
by's  Dig,  8  358.  The  time  when  it  can  be 
attached  is  not  specified.  So  long  as  it  exists 
It  can  be  attached  at  any  time. 

We  are  not  without  precedents  sustain- 
ing 'this  construction:  "In  the  absence  of 
a  special  statute,  it  was  an  undisputed  rule 
of  law  that  an  executor  or  administrator 
could  not,  in  bis  official  capacity,  be  held 
liable  as  a  garnishee  at  tbe  suit  of  a  creditor 
of  the  decedent  or  of  one  who  was  a  legatee 
or  distributee,  or  other  creditor  of  the  es- 
tate." 2  Shlnn  on  Attachment  and  Garnish- 
ment S  510.  In  Massachusetts  a  statute  pro- 
vided "that  any  debt  or  legacy  due  from  an 
administrator  and  any  other  goods,  effects 
or  credits  in  the  hands  of  an  administrator 
or  executor,  may  be  attached  by  the  trustee 
process."  In  Wheeler  v.  Bowen,  20  Pick. 
(Mass.)  563,  it  was  held,  that,  under  this 
statute,  "the  Interest  of  an  heir  at  law  In 
a  distrlbuti'v'e  sliare  of  an  Intestate  estate. 
In  the  bands  of  the  administrator,  Is  subject 
to  be  attached  on  the  trustee  process,  before 
a  decree  of  distribution,  and  although  It 
may  be  uncertain  whether  there  will  be  any 
assets  for  dlstrlbntlon;  and  tbe  suit  may  l>e 
continued  until  sufficient  opportunity  has 
been  given  for  the  settlement  of  tbe  adminis- 
trator's account  and  a  decree  of  distribution." 
See  to  the  same  effect  Strong  v.  Smith,  1 
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Mete.  (Mass.)  476;  Hoar  t.  Marshall,  2 
Gray  (Mass.)  251;  Sinnickson  t.  Painter, 
S2  Pa.  384;  Slmonds  t.  Harris,  02  Ind.  605; 
2  Sbinn  on  Attachment  and  Garnlshnient, 
i  511,  and  cases  cited. 

In  Strong  v.  Smith,  1  Mete.  (Mass)  476, 
Chief  Justice  Shaw,  speaking  for  the  court, 
said:  "The  trustee  process,"  under  the  Mass- 
achusetts statute,  "operates  as  a  species  of 
compulsory  statute  assignment,  by  which  a 
creditor  may  obtain  that  by  operation  of 
law,  which  his  debtor  might  voluntarily  as- 
sign to  him,  In  payment  of  his  debt." 

In  the  case  before  us  the  writs  of  garnish- 
ment were  a  part  of  an  attachment  proceeding, 
the  legal  effect  of  the  execution  of  which 
was  to  attach  the  fund  in  court  In  controver- 
sy, at  the  time  they  were  executed,  which 
being  prior  in  time  to  the  assignment  to 
Robertson,  he  takes  nothing  tmtil  the  debt 
secured  by  garnishment  is  satisfied. 

The  decree  of  the  court  Is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
the  court  to  enter  an  order  commanding  the 
commissioner  to  hold  the  said  surplus  sub- 
ject to  the  garnishment 


BTRCi:  et  al.  r.  WALWORTH. 
(Supreme  Court  of  Arkansas.    July  9,  1900.) 

Taxation— CERTincATB  of  List  of  Lands  to 

BK  Sold— TiMB  fob  Making. 

Under  Kirby's  Dig.  {  708C.  requiring  the 
clerk  to  certify  the  published  list  of  lands  to 
be  sold  for  taxes,  the  certificate  must  be  made 
before  the  day  of  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  $  1281.J 

Appeal  from  Desha  Chancery  Court;  Mar- 
cus  L.  Hawldns,  Chancellor. 

Suit  between  Thomas  W.  Birch  and  others 
and  Douglass  Walworth.  From  the  decree, 
the  former  appeal.    Affirmed. 

J.  W.  Dickinson,  for  appellants.  Baldy 
Vinson,  for  appellee. 

HILL,  C.  J.  Appellants  rely  upon  a  tax 
title  based  on  a  tax  sale  of  June  11,  1894. 
It  was  attacked,  inter  alia,  for  failure  of  the 
clerk  to  make  the  certificate  required  by 
section  7086,  Kirby's  Dig.  The  certificate 
found  in  the  transcript  complies  with  the 
certificate  therein  first  mentioned,  but  the 
second  certificate,  the  one  to  be  at  the  foot 
of  the  record,  stating  in  what  newspaper 
published,  etc.,  is  not  there  found.  In  another 
connection  a  certificate  containing  the  sub- 
stance of  this  requirement  is  found;  but  it  Is 
dated  13th  of  June,  1894,  and  that  is  fatal. 
Hunt  V.  Gardner,  74  Ark.  583,  86  S.  W.  426, 
covers  the  point  entirely. 

Appellants  claim  that  appellees  do  not 
show  an  interest  In  the  land  at  time  of 
sale  and  hence  are  not  qualified  to  attack 
the  tax  title.  The  evidence  of  this  title  Is  of 
record  except  as  to  two  deeds,  and  their 
existence,  and  the  inability  of  appellees  to 


produce  them  were  proved  by  parol  evidence. 
The  evidence  is  not  at  all  strong  nor  satisfac- 
tory; but,  doubtless,  the  best  attainable  un- 
der the  circumstances,  and.  In  the  absence  of 
any  countervailing  evidence,  is  sufficient  to 
sustain  the  chancellor's  finding. 

Other  questions  are  presented;  but,  as 
these  are  decisive  of  the  case,  It  Is  unaecos- 
sary  to  discuss  them. 

Judgment  affirmed. 


VAUGHAN  v.  KENDALL  et  aL    SAME   r. 

MOORE,  Auditor.     SAME 

V.  HAMILTON. 

(Supreme  Court  of  Arkansas.   July  9,  1906.) 

Taxation  —  Collectors  —  Appointmknt  bt 
GovBENOB — Constitutional  Law. 

Under  Const  art  7,  §  46,  declaring  that  the 
electors  of  each  county  shall  elect  one  sheriff, 
who  shall  be  ex  oiBcio  collector  of  taxes  nnlpss 
otherwise  provided  by  law.  Act  March  13,  lOO.^ 
(Acts  1905,  p.  207).  creating  the  office  of  col- 
lector of  Madison  couoty,  and  authorizing  the 
Governor  to  appoint  a  collector,  Is  constitutional 
and  valid. 

Appeal  from  Madison  Chancery  Court;  T. 
B.  Humphreys,  Chancellor. 

Separate  actions  by  Ben  Vaughan  against 
Lem  Kendall  and  others,  against  A.  E.  Moore, 
as  auditor,  and  against  I.  P.  Hamilton. 
From  Judgments  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

The  following  Is  the  statute  (Acts  1905, 
pp.  207,  208)  referred  to  in  the  opinion : 

"An  act  to  create  the  office  of  tax  collector 
In  Madison  county,  Arkansas,  and  for 
other  purposes.    * 

"Be  It  enacted  by  the  General  Assembly 
of  the  state  of  Arkansas : 

"Section  1.  That  the  office  of  tax  collector 
of  Madison  county  Is  hereby  created,  which 
said  officer  shall  be  elected  and  shall  qualify 
as  other  county  officers,  and  shall  hold  his 
oflice  for  a  term  of  two  years,  and  give 
bond  for  the  faithful  performance  of  his 
duties,  as  now  required  by  law;  and  shall 
receive  as  compensation  for  his  services  such 
fees  as  are  now,  or  may  hereafter  be  allowed 
by  law  to  ex  officio  collectors. 

"Sec.  2.  That  the  Governor  shall  appoint 
a  tax  collector,  as  herein  provided,  whore 
term  shall  expire  October  31, 1906. 

"Sec.  3.  That  this  act  take  effect  and  be  in 
force  from  and  after  October  31,  1905. 

"Approved  March  13,  1905." 

Harris  &  Ivle  and  Myers  &  Bratton,  for 
appellant.  Johnson  &  Combs  and  Walker  & 
Walker,  for  appellees. 

HILL,  G.  J.  These  three  appeals  In  dif- 
ferent ways  raise  the  same  question,  vis., 
the  validity  of  an  act  of  the  General  As- 
sembly, approved  March  13,  1905  (Acts  1905, 
p.  207),  creating  the  office  of  collector  of 
Madison  county.  Under  this  act,  J.  P.  Ham- 
ilton was  appointed  collector.    Ben  Vaughan 
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hid  been  elected  Bberlff,  and  had  qualified 
as  sncb  and  as  ex  oSicIo  collector.    This  act 
took  the  office  of  collector  away  from  him 
In  tbe  middle  of  his  term,  and  authorized  the 
Ooremor  to  appoint  a  collector.    The  act 
will  be  set  out  in  the  statement  of  facts. 
The  clause  of  the  Constitution  is  as  follows: 
"The  qnallfled  electors  of  each  county  shall 
elect  one  sheriff,  who  shall  be  ex  officio  col- 
lector of  taxes  unless  otherwise  provided  by 
law."    Article  7,  S  46.    The  natural  meaning 
to  be  attached  to  this  is  that  the  sheriff 
Eball  be  the  collector  until  tbe  Legislature 
otbenrlse  ^provides.    The    sheriff   takes    of- 
fice with  this  constitutional  menace  to  bis 
tenure  on  the  collectorship  staring  bim  in 
the  face,  and  has  no  legal  cause  of  complaint 
If  the  Legislature  exercises  its  power.    It  is 
contended  that  this  clause   should  be  con- 
ftrned  to  have  reference  to  tbe  status  at 
the  time  tbe  sheriff  is  elected,  and  should 
not  affect   his    tenure   of    the   collectorship 
which  was  perfect  when  he  was  elected  sher- 
iff.   Even   if   this   construction   was   placed 
upon  it,  the  appellant's  case  would  not  be 
helped.    This  could  not  be  possibly  taken  as 
forbidding  the   Legislature   to   separate  the 
offices,  and  the  collectorship  is  an  Incident 
to  the  sheriff's  office  which  Is  not  itself  a 
constitutional  office.    Falconer  v.  Shores,  87 
Ark.  386.    The  election   or  appointment  to 
offii^  creates  no  contract  between  the  officer 
and  the  state  which  Is  protected  by  the  fed- 
eral constitutional  inhibition  against  impair- 
hip  the  obligation   of   contracts.    Humphry 
T.  Sadler,  40  Ark.  100 ;    VIncenheller  v.  Rea- 
gan, 69  Ark.  460,  64  S.  W.  278;    Taylor  v. 
Beckham,  178  D.  S.  548,  20  Sup.  Ct.  890.  44  L. 
Ed.  1187.    Certain  offices  have  constitutional 
(afegoards  against  decreasing  salaries  during 
the  term  of  office,  but  sheriff  Is  not  one  of 
them,  and,  a  fortiori,  the  collector  is  not 
Humphry  v.  Sadler,  40  Ark.  100.    The  Consti- 
tution "leaves  the  office  of  collector  under 
legislative  control."    Falconer  v.  Shores,  37 
Ark.  38eL    Tbe   Legislature,  having  no  con- 
stltntlona]  Inbibitloos  in  Its  way,  was  sover- 
eign in  dealing  with  the  office  of  collector  of 
taxes,  and,  having  the  power  to  take  It  away 
from  the  sheriff  In  the  middle  of  bis  term, 
proceeded  to  do  so. 
The  Judgments  are  affirmed. 


STINSON  V.  HAT. 
(Snpreme  Oonrt  of  Arkansas.    July  9,  1906.) 

RcrOBMATION  OF  INSTBUMENTS— M0TDAI,  MIS- 
TAKE. 

Where  a  draughtsman  misunderstood  the 
tontract  between  a  grantor  and  Rrantee  and  er- 
xneouely  described  the  land,  and  the  grantor  ere- 
fotfi  the  deed  without  discovering  the  error, 
">e  was  entitled  to  a  reformation. 

[Ed.  Note. — For  oases  in  point,  see  vol.  42, 
fjnj-   Dig.    Reformation    of    Instruments,    $S 

ApiienI  from  Saline  Chancery  Court;    A. 
Carl,  Chancellor. 


Suit  by  Elizabeth  Ray  against  B.  T.  Stln- 
son.  From  a  decree  in  favor  of  complainant, 
defendant  appeals.  Remanded,  with  direc- 
tion for  modification. 

Mehaffey  &  Armlstead,  for  appellant  J. 
M.  Westbrook,  for  appellee. 

BATTLE,  J.  Elizabeth  Ray  brought  this 
suit  against  E.  T.  Stinson  In  tbe  Saline  chan- 
cery court  to  reform  a  deed  executed  by  her 
to  him  on  the  22d  day  of  November,  1900. 

In  the  mouth  of  November,  1900,  plaintiff, 
in  consideration  of  the  sum  of  $250,  agreed  to 
sell  and  convey  to  the  defendant  certain  real 
estate,  situate  In  the  town  of  Benton,  in  Sa- 
line county.  Ark.,  described  and  bounded  as 
follows:  "Beginning  at  a  point  on  the  north 
line  of  block  13,  in  said  town  of  Benton,  20 
feet  east  of  the  northwest  comer  of  said 
block,  run  thence  east,  along  the  north  line  of 
said  block,  20  feet;  thence  south  61%  feet; 
thence  west  20  feet;  thence  north  61%  feet 
to  the  place  of  beginning,  on  the  north  line 
of  said  block" — and  at  the  same  time  agreed 
to  convey  to  him  a  right  of  way  extending 
from  the  street  on  the  west  side  of  block  13 
east  a  distance  of  40  feet,  "and  so  as  to 
cover  the  south  side  of  tlie  property  she 
agreed  to  sell  and  convey,  and  to  furnish  an 
outlet  from  the  south  end  of  said  property 
to  Depot  street." 

Plaintiff  executed  to  the  defendant  a  deed 
by  which  she  conveyed  to  him  the  lot  she 
agreed  to  sell  and  the  right  of  way  as  a 
part  thereof,  in  fee  simple,  and  de.scribed 
the  same  as  follows:  Commencing  20  feet 
east  of  the  northwest  comer  of  block  No.  13 
In  Benton,  Ark.;  thence  running  east  20 
feet;  thence  south  69%  feet;  thence  west 
40  feet  to  the  west  line  of  said  block  13; 
thence  north  8  feet;  thence  east  20  feet; 
thence  north  61%  feet  to  the  place  of  be- 
ginning. 

Upon  the  hearing  of  tbe  cause  the  chancery 
court  found  "that  In  the  drafting  and  writ: 
lug  of  said  deed,  the  land  to  be  conveyed 
thereby  was  erroneously  described  so  as  to 
embrace  the  property  agreed  to  be  sold,  and 
in  addition  thereto  an  additional  strip  or 
parcel  of  land  8  feet  wide,  north  and  south, 
and  extending  from  Market  street  otherwise 
called  Depot  street,  east  40  feet  and.  lying 
south  of  and  adjacent  to  the  land  so  agreed 
to  be  sold;  that,  on  the  22d  day  of  November, 
1900,  the  plaintiff,  without  knowledge  of  the 
fact  that  said  deed  embraced  more  land  than 
she  had  contracted  and  agreed  to  sell  to  the 
defendant,  executed  the  deed  without  tbe 
error  having  been  corrected;  that  the  deed 
so  executed  and  containing  tbe  error  as  to 
the  land  embraced  therein,  was  filed  for  rec- 
ord in  tbe  office  of  tbe  recorder  of  Saline 
county.  Ark.,  and  appears  of  record  at  page 
76,  In  Book  S,  of  the  Records  of  Deeds  of 
tbe  county." 

And  adjudged  and  decreed: 

"First  That  the  deed  executed  by  the 
plaintiff,  Elizabeth  Ray,  to  the  defendant  E. 
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Y.  Stinson,  on  the  22d  day  of  November,  1900, 
and  filed  for  record  with  the  recorder  of 
Saline  county,  Ark.,  on  the  22d  day  of  Novem- 
ber, 1000,  and  appearing  of  record  at  page 
70,  of  Book  S.  of  the  Records  of  Deeds  on 
file  In  the  office  of  the  recorder  of  said  coun- 
ty, be  and  Is  so  corrected  as  to  embrace  the 
i^oIlowlnK  property,  and  none  other,  to  wit: 
Beginning  at  a  point  on  the  north  line  of 
block  13,  In  the  town  of  Benton,  In  Saline 
county.  Ark.,  20  feet  east  of  the  northwest 
comer  of  said  block;  run  thence  east,  along 
the  north  line  of  said  block  13,  20  feet; 
thence  south  61%  feet;  thence  west  20  feet; 
thence  north  61%  feet  to  the  north  line  of 
said  block  and  the  place  of  beginning. 

"And  that  the  defendant  be,  and  is,  en- 
joined from  setting  up,  or  claiming  title  to 
any  property  described  In  said  deed,  except 
that  hereinabove  designated. 

"It  is  further  considered,  adjudged,  and 
decreed  by  the  conrt  that  an  alley  six  feet 
wide,  extending  from  Market  street,  other- 
wise called  Depot  street,  east  40  feet,  and 
lying  south  of  and  adjacent  to  the  above- 
described  tract  or  parcel  of  land,  be  opened 
by  the  plaintiff,  and  kept  perpetually  open, 
as  an  outlet,  and  for  the  accommodation  and 
use  of  the  defendant  and  all  others  that 
may  have  occasion  and  desire  to  use  the 
same.  And  the  same  is  hereby  decreed  to 
be  a  public  alley." 

.  The  undisputed  facts  in  the  case  show  that 
the  additional  strip  of  land,  8  feet  wide,  was 
to  be  used  as  an  outlet,  a  way  of  Ingress 
and  egress  to  and  from  the  lot  conveyed,  and 
for  no  other  purpose.  Plaintitt  and  defend- 
ant so  understood  and  agreed.  According  to 
the  terms  of  their  agreement  a  right  of  way 
8  feet  wide,  north  and  south,  and  extending 
due  east  from  Depot  street  a  distance  of  40 
feet,  and  lying  south  of  and  adjacent  to  the 
land  sold  should  have  been  conveyed.  The 
draughtsman  who  drew  the  deed,  evidently, 
did  not  understand  the  contract  of  the  par- 
ties; and  the  grantor  executed  it  without  dis- 
covering the  error.  The  evidence  adduced  at 
the  hearing,  clearly,  unequivocally,  and  de- 
cisively prove  these  facts.  For  the  law  of 
the  case  see  McGuigan  t.  Gaines,  71  Ark. 
614,  77  S.  W.  52;  Goerke  v.  Rodgers,  75 
Ark.  42,  86  S.  W.  837. 

The  cause  is  remanded,  with  directions  to 
the  chancery  court  to  modify  Its  decree  in 
accordance  with  this  opinion. 


ARKANSAS   ft  TEXAS   GRAIN   CX).   v. 
YOUNG  &  FRESCH  GRAIN  CO. 

(Supreme  Court  of  Arkansas.     July  9,   1906.) 

1.  Sales— Waiver  o*  Right  to  Dakaqeb— 
Allowing  Ihspectios. 

One  who  sells  a  car  of  com  does  not  waive 
his  right  to  damages  for  wrongful  rejection,  by 
bis  giving  the  parchnser,  after  the  arrival  of 
tlie  car,  the  right  to  inspect  the  corn ;  he  having 
refused  to  accept  onless  this  was  granted. 


2.  Same— Resale  on  Rejection. 

There  Is  no  waiver  of  plaintiff's  right  to 
damages  for  defendant's  wrongful  rejection  of 
a  car  of  corn  bought  by  it  from  the  fact  that 
plaintiff's  agent,  sent  to  resell  the  com  when 
it  was  rejected,  resold  it  to  defendant;  its  offer 
being  the  best  made. 

3.  Same— Notice  of  Resale. 

l<''ormal  notic?  of  intention  to  resell  a  car 
of  com,  wrongfully  rejected  by  the  purchaser, 
need  not  be  given  him  by  the  seller;  the  resale 
being  made  to  such  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {  919.] 

Appeal  from  Circuit  Court,  Miller  County; 
James  S.  Steel,  Judge.  » 

Action  by  the  Young  &  Fresch  Grain  Com- 
pany against  the  Arkansas  &  Texas  Grain 
Company.  From  an  adverse  Judgment,  de- 
fendant appeals.    Affirmed. 

li.  A.  Byrne  and  B.  A.  Lewis,  for  appellant. 
W.  H.  Arnold,  for  appellee. 

RIDDICK,  J.  This  is  an  appeal  by  the 
Arkansas  &  Texas  Grain  Company  from  a 
Judgment  rendered  against  It  in  fttvor  of  the 
Young  &  Fresch  Grain  Company  for  damages 
for  breach  of  a  contract  to  purchase  two  car 
loads  of  com.  The  com  was  shipped  from 
St  Louis  to  defendants  at  Texarkana.  The 
defendants  on  arrival  of  the  corn  at  Texar- 
kana refused  to  accept  It  unless  first  allowed 
to  Inspect  it  This  permission  was  granted 
and  defendant  after  inspecting  the  corn  re- 
jected it  Thereupon  plaintiff  sent  an  agent 
from  St  Louis  who  took  charge  of  the  com 
and  resold  it  to  defendant  for  a  lower  price, 
defendants  having  offered  the  best  price  that 
could  be  obtained  in  that  market  But  tlie 
com  had  become  heated  and  injured  after 
shipment  and  by  reason  of  the  refusal  of  de- 
fendants to  accept  and  the  consequent  delay, 
the  com  had  sustained  further  injury  and 
the  price  received  was  below  the  contract 
price  and  plaintiffs  brought  this  action  to  re- 
cover the  difference.  The  case  was  submitted 
to  the  court  sitting  without  a  Jury,  and  be 
found  that  the  corn  was  of  the  kind  ordered 
by  defendant,  and  that  it  was  In  good  condi- 
tion at  the  time  it  was  delivered  to  the  rail- 
way company  in  St  Louis.  The  court  fur- 
ther found  that  one  of  the  conditions  of  tbe 
sale  was  that  the  liability  of  the  plaintifT  to 
defendant  should  cease  when  the  com  was 
delivered  In  good  condition  to  the  railway 
company  for  transportation  to  Texarkana, 
and  that  by  the  terms  of  the  contract,  the 
plaintiff  was  not  responsible  for  the  heating 
of  the  com  after  delivery  to  the  carrier,  he 
therefore  found  in  favor  of  plaintiff  and 
gave  Judgment  against  defendant  for  tbe  sum 
of  $180. 

The  evidence  was  sufficient  to  support  tbe 
finding  made  by  the  court  which,  like  the 
verdict  of  a  Jury,  is  conclusive  on  all  ques- 
tions of  fact  npon  which  the  evidence  is  con- 
flicting. Nor  do  we  find  any  error  of  law 
that  requires  a  reversal  of  the  Judgment 

Tbe  contention  of  appellants  that  the  per- 


Digitized  by 


Google 


Ark.) 


JETT  V.  THEO.  MAXFIELD  CO. 


143 


mission  to  inspect  tbe  com  inclnded  the  rigbt 
to  reject  cannot  be  raatalned.  Plaintiffs 
granted  the  right  to  Inspect  after  the  corn 
bad  already  arrived  at  Texarkana  because  de- 
fendant refused  to  accept  unless  Inspection 
was  granted.  This  was  done  in  an  effort  to 
Induce  defendants  to  accept  the  com  and  did 
not  amount  to  a  waiver  of  the  right  of  plain- 
tiff to  claim  damages  for  wrongful  rejection. 
Riendeau  v.  Bullock,  147  N.  Y.  269-275,  41 
N.  E.  561. 

Neither  did  the  fact  that  the  agent  of  appel- 
lee came  down  to  Texarkana  and  resold  the 
corn  to  defendant  amount  In  itself  to  a 
waiver  of  that  right  It  was  his  duty  to  ob- 
tain the  best  price  possible,  and,  as  the  best 
offer  came  from  defendants,  plaintiff  did 
right  in  accepting  the  offer.  The  circum- 
stances in  proof  Justified  tbe  circuit  court  in 
finding  that  there  was  no  waiver  by  plaintiff 
of  the  original  contract,  nor  of  its  right  to 
seek  damages  for  breach  of  the  contract 
Riendeau  v.  Bullock,  147  N.  Y.  269,  41  N.  B. 
661 ;  Lewis  v.  Grelder,  51  N.  Y.  237 ;  Moore 
T.  Potter,  155  N.  Y.  481,  60  N.  E.  271,  63  Am. 
St  Rep.  6S2;  Benjamin  on  Sales  (Bennett's 
Ed.)  826.  As  the  resale  of  the  com  was 
made  to  the  defendant  company  there  was 
no  necessity  to  give  formal  notice  of  the 
Intention  to  resell.  Under  such  circum- 
stances the  defendant  could  be  in  no  way  in- 
jured by  the  want  of  such  notice.  Benjamin 
on  Sales  (Bennett's  Bd.)  p.  823;  Holland  ▼. 
Rea,  48  Mich.  218,  12  N.  W.  167;  Ciore  v. 
Robinson  (Ky.)  88  S.  W.  687. 

On  the  whole  case,  we  are  of  the  opinion 
that  the  judgment  should  be  affirmed,  and  it 
is  so  ordered. 


CRAWFORD  et  al.  t.  BOARD  OF  DIRECT- 
ORS OF   ST.  FRANCIS  LEVEE  DIST. 
(Sopreme  Court  of  Arkansas.    July  9,   1906.) 
EquiTT— Remedy  at  Law. 

Where  one  to  whom  land  is  devised  for 
her  life  or  widowhood,  with  power  of  testa- 
nentary  disposition,  bat  with  remainder  over 
In  the  event  of  her  marrying  or  dying  intestate, 
deeds  a  right  of  way  for  a  levee,  and  the  same 
is  built,  neither  tbe  trustees  named  in  tlie  will 
to  hold  the  title  and  manam  the  property  in 
tbe  event  tbe  widow  shoold  die  intestate  or 
marry,  nor  the  cestuis  que  use,  as  holders  of  the 
interest  in  remainder,  may  maintain  a  suit  in 
equity  against  the  levee  district  for  a  cancel- 
lation of  the  conveyance,  as  It  does  not  affect 
their  right,  and,  they  liaving  failed  to  prevent 
tbe  construction  of  the  levee,  their  remedy 
is  limited  to  an  action  for  damages. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  H  121-140.] 

Appeal  from  Lee  Chancery  Court;  E.  D. 
Robertson,  Chancellor. 

Suit  by  W.  J.  Crawford  and  another 
against  the  board  of  directors  of  St  Francis 
levee  district  Complaint  dismissed,  and 
plaintiffs  appeal.    AiDrmed. 

W.  A.  Compton  and  Carroll  &  McKellar, 
for  appellanta.    H.  F.  Roleson,  for  appellee. 


McCULLOCH,  J.  Julius  A.  Taylor  of 
Memphis,  Tenn.,  owned  a  large  plantation 
fronting  on  tbe  Mississippi  river  in  Lee 
county.  Ark.,  and  by  his  last  will  and  testa- 
ment devised  it  to  his  widow,  Louise  C. 
Taylor,  during  her  life  or  widowhood,  with 
power  to  dispose  of  same  by  last  will,  but 
with  remainder  over,  id  the  event  of  her  mar- 
riage or  death  intestate,  to  tbe  children  of 
said  testator.  Certain  trustees  were  named 
in  the  will  to  bold  the  title  to  the  property 
and  manage  tbe  same  In  the  event  that  the 
widow  should  die  Intestate  or  marry.  Mrs. 
Taylor  executed  to  the  board  of  directors  of 
the  St.  Francis  levee  district  a  deed  for  a 
nominal  consideration,  conveying  a  right  of 
way  through  said  plantation  for  a  levee, 
and  the  levee  was  duly  constructed.  W.  J. 
Crawford  and  W.  H.  Carroll,  the  trustees 
under  the  will  of  Julius  A.  Taylor,  Instituted 
this  suit  in  equity  against  said  board  of  di- 
rectors to  cancel  said  conveyance  executed  by 
Mrs.  Taylor,  and  to  recover  damages  caused 
by  the  construction  of  the  levee  through 
said  plantation.  They  allege  and  undertake 
to  prove  that  said  conveyance  was  executed 
by  Mrs.  Taylor  upon  the  representations 
made  by  certain  officers  of  the  board  of  di- 
rectors to  the  effect  that  the  levee  would 
be  constructed  straight  down  the  bank  of 
the  river,  thus  affording  protection  to  said 
plantation  against  overflow;  that  it  was  not 
so  constmcted  near  the  bank  of  the  river, 
leaving  the  greater  part  of  the  land  In  cul- 
tivation in  front  of  the  levee  and  unprotect- 
ed. They  allege  and  prove  that  about  85 
acres  of  valtiable  land  on  the  plantation  were 
taken  and  used  In  the  construction  of  the 
levee,  and  that  the  remaining  lands  were 
greatly  damaged.  Mrs.  Taylor  was  not  a 
party  to  the  suit  The  chancellor  dismissed 
the  complaint  for  want  of  equity,  and  the 
plaintiffs  appealed. 

There  is  no  equity  In  the  complaint,  and 
the  chancellor  properly  dismissed  It  Nei- 
ther the  trustees  nor  cestuis  que  use,  as  hold- 
ers of  the  interest  In  remainder,  can  demand 
a  cancellation  of  the  conveyance  executed 
by  the  life  tenant,  as  the  same  does  not  affect 
their  rights.  They  might  have  prevented 
tbe  taking  and  damage  to  tbe  land  without 
compensation  for  their  interest,  but  the  levee 
has  been  built  by  the  board  of  directors,  and 
their  only  remedy  would  be  to  recover  dam- 
ages for  the  taking  and  injury.  The  exe- 
cution of  the  conveyance  did  not  cut  off  that 
right,  and  the  remedy  at  law  is  complete  and 
adequate. 

Judgment  affirmed. 


JETT  T.  THEO.  MAXFIELD  CO. 

(Supreme  Court  of  Arkansas.     July  9,  1906.) 

1.  PLEADina  —  (Motions  —  Strikiho    Out 
Cause  oi'  Action. 

Under   the   express  provisions   of   Kirby's 
Dig.  i  0081,  the  court  may,  on  motion  of  defend- 
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ant  before  defense,  strike  out  a  cause  of  action 
improperly   joined. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  {§  1147-1162,  1105.] 

2.  Same— Election  Between  Coxtnts. 

In  an  action  by  a  corporation,  one  count 
was  for  goods  sold  by  plaintiff,  and  tlie  second 
for  goods  sold  by  another  corporation ;  plaintiff 
alleging  that  the  stockholders  in  both  corpora- 
tious  were  the  same,  and  that  plaintiff  owned  the 
latter  account.  Held,  that  a  motion  to  strike 
out  the  second  count,  or  to  compel  an  election 
should  have  been  sustained,  as  an  open  account 
is,  under  the  statute,  not  assignable,  and  an  as- 
signee cannot  sue  on  it  alone  without  joining  the 
assignor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent   Dig.  Pleading,  {§  1199,   1200.J 

Appeal  from  Circuit  Court,  Independence 
County;   Frederick  D.  Fulkereon,  Judge. 

Action  by  tbe  Theo.  Haxfleld  Company 
against  C.  E.  Jclt  From  a  Judgment  in 
favor  of  pLnintllT,  defendant  appeals.  Judg- 
ment on  the  first  count  of  the  complaint  af- 
firmed, and  on  the  second,  reversed. 

J.  B.  Baker,  for  appellant  Wright  & 
Reeder,  for  appellee. 

RIDDICK,  J.  Tills  was  an  action  by  tbe 
Theo.  Maxfleld  Company  against  C.  E.  Jett 
to  recover  the  amonut  due  on  two  accounts 
for  goods  and  merchuudtse  sold  and  deliver- 
ed. One  of  these  accounts  was  for  goods 
sold  to  defendant  by  the  plaintiff  Theo.  Max- 
fleld Company,  a  corporation  doing  business 
at  Batesville.  The  other  account  was  for 
goods  sold  to  the  defendant  by  the  Maxfield 
Grocery  Company,  a  corporation  formerly 
doing  business  at  the  same  place.  Plaintiff 
alleged  that,  though  the  latter  was  a  sepa- 
rate corporation,  the  stockholders  in  both 
corporations  were  the  same,  and  that  the 
plaintiff  was  now  the  owner  of  the  account 
of  the  Maxfleld  Grocery  Company.  There 
was  no  denial  of  this  allegation  in  the  an- 
swer, but  before  filing  his  answer  the  de- 
fendant filed  a  motion  objecting  to  the  com- 
plaint on  the  ground  of  a  misjoinder  of 
parties  and  actions,  and  asking  that  the 
second  paragraph  of  the  complaint  be  strick- 
en from  the  complaint,  or  that  plaintiff  be 
compelled  to  elect  on  which  count  of  its 
paragraph  It  would  proceed  to  trial.  This 
motion  to  strike  out  the  cause  of  action  Im- 
properly Joined,  was  proper  practice  under 
our  statute.  Kirby's  Dig.  f  COSl ;  Waldo  v. 
Thweatt,  64  Ark.  126,  40  S.  W.  782. 

We  are  of  the  opinion  that  the  motion  to 
strike  out  the  second  count  in  the  complaint 
or  compel  an  election  should  have  been  sus- 
tained. An  open  aa:ount  Is,  under  our 
statute,  not  assignable,  and  the  party  to 
whom  It  is  sold  or  transferred  cannot  sue 
on  It  aloue  but  must  make  his  assignor  a 
party  to  the  action.  Railway  v.  Camden 
Bank,  47  Ark.  541,  1  S.  W.  704.  It  follows 
that  the  Maxfleld  Grocery  Company  was  a 
a  necessary  party  to  an  action  to  recover  the 
amount  due  on  the  second  account,  and  for 
that  reason  a  suit  on  this  account  could  not 


be  Joined  with  an  action  on  the  first  account, 
the  parties  plaintiff  not  being  the  f^aine. 
Meehan  v.  Watson,  65  Arit  211,  47  S.  W. 
109. 

There  are  other  points  discussed,  but  we 
are  of  tbe  opinion  that  the  rulings  and  Judg- 
ment of  the  circuit  court  on  tbe  first  para- 
graph of  the  complaint  were  correct  That 
paragraph  was  based  on  the  account  of  the 
Theo.  Maxfleld  Company  against  defend- 
ant for  $300.42,  but  the  circuit  court  found 
that  one  Item  of  $79.66  was  improperly 
charged  on  that  account 

We  are  of  the  opinion  that  the  Judgment  of 
the  circuit  court  for  the  balance  due  on  that 
account  with  Interest,  after  deducting  the 
sum  named,  should  be  affirmed.  Tbe  clerk 
of  this  court  will  make  the  computation,  and 
enter  Judgment  accordingly.  But  the  Judg- 
ment on  the  second  paragraph  of  the  com- 
plaint for  the  account  of  the  Maxfield  Gro- 
cery Company  will  be  reversed,  and  the  ac- 
tion thereon  dismissed,  without  prejudice  to 
another  suit 


AMES  V.  AMES. 

(Supreme  Court  of  Arkansas.    July  9.  1906.) 

EsroppEi^-To  Assert  Acceptance  of  Deed. 

Where  A.,  who  had  bought  land  of  and  re- 
ceived a  deed  therefor  from  G.,  returned  to  G., 
told  him  the  deed  was  not  as  he  had  thought 
it  to  be,  and  that  he  had  not  accepted  it.  but 
had  destroyed  it,  and  thereby  induced  G.  to 
execute  a  deed  of  the  land  to  S.,  wife  of  A.,  A. 
and  likewise  his  subsequent  grantee  is  estopped 
to  assert  against  S.  that  the  deed  of  G.  to  A. 
was  accepted. 

Appeal  from  Benton  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  Clara  Ames,  by  next  friend, 
against  LIna  Ames.  Decree  for  plaintiff. 
Defendant  appeals.    Affirmed. 

McGIll  &  Lindsey,  for  appellant  3.  A. 
Bice,  for  appellee. 

McCULLOCH,  J.  Appellee,  Clara  Ames, 
an  infant  suing  by  next  friend.  Instituted  an 
action  in  ejectment  against  appellant,  Llna 
Ames,  to  recover  a  tract  of  land  containing 
40  acres  situated  in  Benton  county.  Tbe 
cause  was  by  consent  of  parties  transferred 
to  equity,  and  the  chancellor  rendered  a 
decree  In  favor  of  the  plalntUf,  canceling 
the  defendant's  claim  of  title,  and  award- 
ing the  land  to  the  plaintiff.  The  plalntiflT, 
Clara  Ames,  is  the  daughter  of  one  D.  D. 
Ames  and  bis  former  wife,  Sophronia,  and 
the  defendant  Lina  Ames  is  the  divorced 
wife  of  D.  D.  Ames.  Ames  has  been  mar- 
ried three  times,  and  as  many  times  di- 
vorced. Sophronia,  tbe  mother  of  Clara,  was 
his  second  wife,  and  defendant,  Llna.  was 
his  last  or  third  wife.  In  1893  he  purchased 
the  land  In  controversy  from  H.  A.  Gramllng 
and  Elizabeth  Gramllng,  and  tbey  executed 
and  delivered  to.  him  a  deed  conveying  the  , 
land  to  him.    A  few  weeks  later  he  went       ' 
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bac^  to  tbe  Gramlings,  and  represented  to 
tbem  that  tbe  deed  was  not  aattafactory  to 
Urn  because  be  wanted  and  expected  them 
to  convey  tbe  land  to  bis  wife  Sopbronla 
and  children  by  her,  and  that  be  bad  not 
accepted  It  He  represented  to  tbem  that 
he  bad  destroyed  tbe  former  deed,  and  there- 
by Indnced  tbem  to  execute  a  new  deed 
cuiT^inK  tbe  land  to  Sopbronla  for  life,  or  aa 
long  as  she  remained  bis  wife  or  widow,  with 
remainder  over  to  tbe  Issue  of  their  mar- 
riage. Subsequently,  tbe  plalntltt,  Olara, 
was  bom.  Ames  obteined  a  divorce  from 
his  wife  Sopbronla  on  account  of  her  mis- 
conduct, and  Intermarried  with  tbe  defend- 
ant Lina  Ames.  This  marriage  occurred  In 
1897,  more  than  four  years  after  the  execu- 
tlni  of  said  deeds.  In  January,  1888,  D. 
D.  Ames  and  bis  wife  Lina  joined  In  the 
ezecntlon  of  a  deed  to  one  Cross,  purport- 
ing to  convey  the  land,  and  on  tbe  same  day 
Gross  executed  a  deed  to  Una  purporting 
to  convey  the  land  to  her,  and  she  now 
claims  title  under  said  deed.  Prior  to  the 
commencement  of  this  suit  D.  D.  Ames  ob- 
tained a  divorce  from  defendant,  Lina. 
The  deed  executed  by  the  Gramlings  to  D. 
D.  Ames  was  not  recorded  until  about  the 
time  that  be  executed  the  deed  to  Gross. 
The  deed  from  tbe  Gramlings  to  Sopbronla 
Ames  for  life  with  remainder  over  to  her 
children  was  recorded  shortly  after  its  exe- 
cution. 

The  case  turns  upon  the  question  whether 
or  not  tbe  title  passed  to  D.  D.  Ames  under 
the  first  deed  executed  by  tbe  Gramlings. 
Appellant  claims  that  tbe  deed  was  deliver- 
ed, that  the  title  passed  thereby,  and  that 
tbe  subsequent  agreed  surrendw  of  tbe  deed 
to  the  Gramlings  did  not  reinvest  them  with 
tbe  title  so  as  to  enable  them  to  convey  it 
to  Sopbronla  and  her  child.  D.  D.  Ames 
testified  that  he  did  not  accept  tbe  deed. 
He  stated,  on  examination  as  a  witness, 
that  be  intended  to  have  tbe  conveyance 
made  to  bis  wife  Sopbronla,  but  that  the 
notary  public  who  prepared  tbe  deed  and 
took  the  a<&nowIedgment  left  it  at  his 
bouse  with  his  wife  during  his  absence;  that 
on  hU  return  borne  tbe  same  day  be  read 
It  and  told  his  wife  to  destroy  it  as  tbe 
title  was  not  conveyed  In  accordance  with 
his  wishes;  that  he  left  home  the  next  day, 
and  was  absent  on  business  for  about  a 
month;  that  immediately  upon  his  return 
he  saw  H.  A.  Gramling,  and  told  him  the 
deed  was  destroyed,  and  that  be  wanted 
tbem  to  execute  a  new  deed  In  accordance 
with  his  wishes,  which  they  (the  Gramlings) 
agreed  to  execute,  and  did  execute,  as  be- 
fore stated;  that  be  thought  his  wife  bad 
destroyed  the  old  deed  until  several  years 
afterwards  when  the  defendant  Lina  found 
it,  and  Induced  him  to  Join  in  tbe  conveyance 
to  Cross.  He  also  testified  that  he  told  tbe 
defendant  of  tbe  deed  to  Sopbronla  and 
the  child,  but  tbat  she  recorded  the  old  deed, 
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and  insisted  on  his  Joining  In  the  deed  to 
Cross,  which  he  says  he  did  "for  the  sake 
of  peace."  Mr.  George,  the  notary  public, 
testified  in  contradiction  of  Ames'  statement; 
that  the  first  deed  was  prepared  In  accord- 
ance with  Ames'  instructions,  and  that  the 
latter  accepted  It  in  that  form  without  ob- 
jection. The  chancellor  found  that  tbe  first 
deed  was  delivered  to  and  accepted  by 
Ames,  but  that  he  elected  to  cause  the  land 
to  be  conveyed  to  his  wife  Sopbronla  and 
daughter,  and  that  though  the  last  deed 
executed  by  tbe  Gramlings  was  ineffectual 
to  convey  the  legal  title,  D.  D.  Ames  held 
the  legal  title  as  trustee  for  his  wife  So- 
pbronla and  child  Clara,  the  plaintiff. 

It  is  settled  by  repeated  decisions  of  this 
court  that  where  the  title  to  land  passes 
by  delivery  and  acceptance  of  a  deed  of 
conveyance,  the  same  cannot  be  revested  in 
the  grantor  by  surrender  or  cancellation  of 
the  deed.  Strawn  v.  Norris,  21  Ark.  80; 
Cunningham  r.  Williams,  42  Ark.  170;  Diver 
T.  Friedheim,  43  Ark.  203;  Campbell  v. 
Jones,  52  Ark.  493,  12  S.  W.  1016,  6  L.  B.  A. 
783;  Watters  v.  Wagley,  53  Ark.  509,  14 
S.  W.  774,  22  Am.  St  Rep.  232.  It  is  equally 
well  settled  that  an  acceptance  of  the  deed 
by  tbe  grantee  is  essential  to  the  passage 
of  the  title.  13  Gyc  p.  570  and  cases  cited. 
The  evidence  is  conflicting  as  to  whether  or 
not  D.  D.  Ames  ever  in  fact  accepted  the 
first  deed  when  it  was  executed  and  deliver- 
ed to  blm,  but  it  is  undisputed  that  In  a 
short  time  thereafter  he  went  to  the  grantors, 
and,  asserting  that  he  had  destroyed  the  deed 
and  bad  never  accepted  It  because  it  had 
not  been  executed  in  accordance  with  bis 
wishes  and  directions,  demanded  the  execu- 
tion of  a  new  deed  to  his  wife,  and  her  chil- 
dren. Tbe  grantor  accepted  Iiis  statement 
as  true,  and  executed  and  delivered  the  new 
deed.  Can  he  or  his  grantee,  where  no  rights 
had  Intervened  between  the  dates  of  tbe  two 
deeds,  be  heard  to  assert  now  that  he  had, 
in  fact  accepted  the  deed,  and  tbat  the  title 
had  passed  to  him  thereunder?  We  think  not. 
His  statement  which  induced  the  execution 
of  the  new  deed  must  now  be  conclusively 
held  to  have  been  true.  He  and  his  grantee 
are  estopped  to  deny  its  truth.  There  are 
many  cases  to  the  effect  that  where  a  gran- 
tee surrenders  his  deed  to  the  grantor,  and 
induces  him  to  execute  a  new  deed  to  anoth- 
er purchaser  for  value,  he  is  estopped  to  as- 
sert title  under  the  old  deed  because  to  do  so 
would  be  to  perpetrate  a  fraud.  This  court 
has  so  held.  Strawn  v.  Norris,  21  Ark.  80; 
Neal  V.  Spelgle,  33  Ark.  63;  Taliaferro  v. 
Rolton,  34  Ark.  603.  In  those  cases  there 
was  no  claim  on  tbe  part  of  tbe  grantee,  as 
an  inducement  to  the  grantor  to  execute 
another  deed,  that  he  had  not  accepted  the 
deed.  Tbe  surrender  was  for  the  sole 
purpose  of  revesting  the  title  in  the  grantor 
to  enable  taim  to  make  a  new  deed.  In  the 
case  At  bar  tbe  facta  are  much  stronger. 
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Though  the  second  deed  was  not  made  to 
a  purchaser  for  a  new  consideration,  the 
grantee  Ames  represented  to  the  grantor 
that  he  had  never  accepted  the  first  deed. 
Now,  the  acceptance  or  nonacceptance  of  a 
deed  by  a  grantee  la,  under  doubtful  circum- 
stances, a  matter  largely  within  the  knowl- 
edge of  the  party  himself,  and  where  he 
afterwards  plainly  and  anequlvocally  mani- 
fests his  nonacceptance,  and  thus  Influences 
the  conduct  of  his  grantor,  it  ought  to  close 
the  door  to  further  Inquiry  on  the  subject, 
whether  the  rights  of  Innocent  purchasers 
for  value  have  been  bnllt  up  under  the  new 
deed  or  not  Neither  he  nor  his  grantee 
should  be  permitted  to  say  thereafter  that 
be  had,  in  fact,  accepted  the  deed,  and  that 
the  title  passed  to  him  thereunder. 

The  decree  must  therefore  be  afiirmed. 
It  is  BO  ordered. 


HARRIS  T.  UMSTBD. 
(Supreme  Court  of  Arkansas.    July  2,  1908.) 

1.  PABTRERSHIP— REI.A.TION— AORBEMENT. 

A  mere  agreement  by  two  persons  to  buy 
an  article  together  does  not  amount  to  an  agree- 
ment to  form  a  partnership. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent.  Dig.  Partnership,  {$  7,  14,  16.] 

2.  TkNANOT    IV    COHIIOR— SAI.E    BT    Co-TEN- 
ANTV-ACOOUNTING. 

Where  a  tenant  In  common  sold  property 
owned  by  himself  and  his  co-tenant,  and  re- 
ceived the  proceeds  thereof,  the  co-tenant  could 
ratify  the  sale  and  recover  his  share  of  the  pro- 
ceeds. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Tenancy  in  Common,  §{  27,  132,  136.] 

3.  Equity  —  JuBiBDicnoK  —  Waivbb  of  Ob- 
jections. 

Where  no  motion  to  transfer  an  action  at 
law  brought  in  equity  was  made,  the  right  to 
object  to  the  jurisdiction  of  equity  to  hear  the 
cause   was   waived. 

4.  Pabtnebship  —  Relation  —  Agbkement— 
Evidence— Sumnciin^cT. 

Plaintiff  and  defendant,  engaged  in  buying 
and  selling  pearls^  agreed,  for  the  purpose  of 
preventing  competition  in  the  buying  of  a  pearl 
belonging  to  a  third  person,  to  go  to  the  resi- 
dence of  the  third  person  and  attempt  to  buy 
the  pearl.  Defendant  stated  that  the  only  agree- 
ment made  was  that  they  would  not  bid  against 
each  other  on  that  occasion,  and  that  if  either 
bought  the  pearl  on  that  trip  it  should  be  for 
the  benefit  of  both.  The  pearl  was  not  hought 
at  that  time.  Plaintiff  claimed  that  the  agree- 
ment was  not  limited  to  the  particular  occasion, 
but,  though  he  knew  of  defendant  purchasing 
the  pearl  at  another  occasion,  made  no  claim 
to  an  interest  therein,  nor  offered  to  pay  any 
part  of  the  purchase  price,  until  after  a  year 
afterwards,  when  he  learned  that  the  pearl  had 
been  sold  for  a  large  price.  Held,  that  the  agree- 
ment to  purchase  the  pearl  did  not  extend  be- 
yond the  occasion  the  persons  went  together  for 
the  purpose  of  buying  it,  and  defendant,  buying 
it  at  a  subsequent  occasion,  was  not  obliged  to 
account  for  the  proceeds  of  a  sale  thereof. 

Appeal  from  Jackson  Chancery  Ooorti 
George  H.  Humphries,  Chancellor. 

Suit  by  Walter  Harris  against  Thomas  P. 
Umsted.  From  a  decree  dismissing  the  com- 
plaint; plaintiff  appeals.    Affirmed. 


Jno.  W.  ft  Jos.  M.  Stayton  and  O.  T.  Cole- 
man, for  appellant  Stuck«y  ft  Stndc^  and 
J.  M.  Bell,  for  appellea. 

RIDDICK,  J.     This   Is  a  suit  In  canity, 
brought  by  Walter  Harris  against  Thos.  P. 
Umsted  to  recover  one-half  of  tbe  prodts 
arising  from  the  purchase  and  sale  of  a  pearL 
Harris  and  Umsted  both  lived  in  Newport, 
Ark.    Harris  was  a  pearl  buyer,  engaged  in 
the  business   of  buying  and  selling  pearls. 
Umsted  was  a  member  of  the  firm  of  T.  P. 
Umsted  &  Co.,  composed  of  himself  and  his 
brother,  O.  B.  Umsted,  which  firm  was  en- 
gaged  In   the   same   business.     During   the 
morning  of  June  6,  1902,  Harris  and  T.  P. 
Umsted  each  received  at  Newxwrt  information 
by  telephone  that  one  De  Vault,  of  Bradford, 
bad  found  near  there,  in  White  river,  a  valu- 
able petitl  which  he  desired  to  sell.     Each 
of  these  parties  learned,  also,  that  the  other 
had  received  this  Information  and  was  desir- 
ing to  buy  this  pearl.    Bradford,  where  tbe 
owner  of  tbe   pearl    lived,   was   about    20 
miles  from  Newport,  and,  as  the  morning 
train  going  south  from  Newport  had  passed 
before  they  received  the  Information  about 
the  pearl,  they  were  compelled,  in  order  to 
reach  Bradford  that  day,  to  go  by  horse  and 
buggy.    To  avoid  a  race  between  th»n  from 
Newport  to  Bradford  and  subsequent  com- 
petition in  buying  the  pearl,  they  agreed  to  go 
together  in  a  buggy  to  Bradford  and  to  pur- 
chase  the   pearl   together    or   jointly.   If    It 
could  be  obtained  at  a  fair  price.    They  went 
to  Bradford,  but  failed  to  obtain  tbe  pearl. 
The  owner  at  first  demanded  over  $2,000  for 
the  pearl,  but  finally  ottered,  to  take  as  low 
as  $1,350,  while  Harris  and  Umsted  offered 
|1,300  for  it     That  was  the  highest  price 
offered,  and  th^  returned  to  Newport  with- 
out having  purchased  the  pearl.    Tbe  next 
day   Umsted  returned   to  Bradford  on  tbe 
train  and  purchased  the  pearl,  paying  there- 
for $1,410.    On  the  day  following  this  pur- 
chase Harris  was  informed  of  the  purchase 
by    Umsted,    and    he   asked    Umsted    If    he 
(Harris)  was  not  interested  with  him  in  tbe 
purchase.     Umsted  replied  that  he  did  not 
understand  It  that  way;    that  he  had  pur- 
chased the  pearl  for  tbe  firm  of  T.  P.  Umsted 
&  Co.    It  was  over  a  year  afterwards  before 
Harris   mentioned   the   subject   to   Umsted 
again.    He  then  tendered  Umsted  one-half  of 
the  money  he  had  paid  for  the  pearl  and 
notified  him  that  he  claimed  a  one-half  In- 
terest in  the  proceeds  of  the  sale  of  the  pearl, 
for  In  the  meantime  Umsted  &  Co.  bad  sold 
the  pearl  In  New  York  City  for  $6,700,  and 
the  fact  that  the  pearl  had  been  sold  for  a 
large  sum  had  become  generally  known    In 
Newport,  and  Harris  knew  it  at  tbe  time  lie 
made  the  tender.    The  chancellor  found  tbat 
there  was  not  sufficient  evidence  to  sustain 
the  allegations  of  the  complaint   and   dis- 
missed tbe  complaint  for  want  of  equity. 
The  appeal  of  plaintiff  brines  tbe  case  bet or» 
us  for  review. 


Digitized  by 


Google 


Ark.) 


HARRIS  ▼.  UMSTED. 


147 


If  we  take  tbe  evidence  of  the  plalntiflT 
himself,  as  trne,  it  Is  doubtful  if  it  is  sufficient 
to  support  tbe  allegation  in  his  complaint 
tnat  lie  and  tbe  defendant  "formed  a  co- 
partnership between  tbem  for  the  purpose  of 
buying  and  selling  a  valuable  pearl."  It  is 
true  that  he  testified  that  they  agreed  to  go 
down  to  Bradford  and  "buy  it  together." 
And  in  response  to  the  question  of  his  own 
counsel  as  to  whether  they  agreed  to  buy 
the  "pearl  in  partnership"  he  responded 
"Yes."  But  his  testimony  shows  only  an 
agreement  to  go  to  Bradford  and  buy  the 
pearl  together;  in  other  words,  to  become 
Joint  purchasers  of  the  pearl.  But  an  agree- 
ment by  two  or  more  persons  to  buy  a 
piece  of  property  together  does  not  amount  to 
an  agreement  to  form  a  partnership,  when 
there  Is  no  agreement  for  a  Joint  sale  of  the 
property  and  a  sharing  of  the.  profits.  Noth- 
ing was  said  by  these  parties  about  selling 
tbe  pearl  and  sharing  the  profits,  and  if 
the  testimony  of  this  witness  be  taken  as 
literally  true,  and  they  had  purchased  the 
pearl  under  that  agreement,  they  would  have 
owned  the  pearl  in  common,  but  not  as  part- 
ners. Baldwin  et  al.  v.  Burrows  et  al.,  47 
N.  Y.  199:  Stevens  v.  McKIbbIn,  68  Fed.  406, 
15  C.  C.  A.  498.  isut  tbe  question  of  partner- 
ship Is  not  very  material  in  this  case;  for  if 
these  parties  were  owners  of  this  pearl  In 
common,  and  one  of  tbem  sold  It  and  received 
the  proceeds  thereof,  the  other  can  ratify 
the  sale  and  recover  his  share  of  tbe  proceeds. 
While  this  action  was  brought  in  a  court  of 
equity,  no  motion  to  transfer  the  case  to  the 
law  court  was  made,  and  the  right  to  object 
to  tbe  Jurisdiction  of  the  court  of  equity  to 
hear  tbe  case  was  thus  waived.  Cribbs  r. 
Walker,  74  Ark.  104-122,  85  S.  W.  244. 

The  main  question  in  tbe  case  is  whether 
tbe  agreement  which  these  parties  made  to 
purchase  the  pearl  together  or  In  common 
extended  beyond  the  time  of  the  trip  to  Brad- 
ford on  which  occasion  it  was  mad&  After 
considering  the  matter  a  majority  of  us  are 
of  tbe  opinion  that  the  evidence  supports 
tbe.  finding  of  tbe  chancellor  that  this  agree- 
ment did  not  extend  beyond  that  day.  These 
parties  made  the  agreement  on  that  occa- 
sion to  prevent  competition  between  them  and 
to  enable  tbem  to  buy  the  pearl  at  a  lower 
price,  as  they  were  the  only  two  buyers  going 
to  Bradford  that  day.  But  there  were  other 
pearl  buyers  at  Newport  and  Memphis,  who 
bad  been  informed  that  the  pearl  was  for 
sale,  and  there  was  no  special  reason  why 
these  parties  should  prolong  their  agreement 
to  buy  together  beyond  tfais^trip;  for  such 
an  agreement  would  not  keep  other  parties 
from  bidding.  Tbe  testimony  of  Harris,  it 
is  true,  tends  to  support  the  allegations  of  his 
complaint  that  he  and  Umsted  agreed  to 
purchase  the  pearl  together,  and  that  the 
agreement  was  not  limited  to  tbe  particular 
occasion  on  wblch  they  went  to  Bradford  for 
tliat  purpose.  But  this  testimony  Is  contra- 
dicted by  that  of  Umsted,  who  states  positivft- 


ly  that  tbe  only  agreement  made  was  that 
they  would  not  bid  against  each  other  on 
that  occasion,  and  that  If  either  bought  the 
pearl  on  that  trip  it  should  be  for  the  benefit 
of  botli.  As  the  pearl  was  not  bought  at 
that  time,  the  agreement  to  purchase  to- 
gether, according  to  the  testimony  of  Umsted, 
came  to  an  end.  The  long  delay  of  BLarrls 
in  making  a  definite  claim  to  an  Interest  in 
the  pearl  is  also  a~  circumstance  to  be  con- 
sidered. Although  be  knew,  within  24  hours 
after  the  purchase  of  the  pearl  by  Umsted, 
that  Umsted  denied  his  rlgnt  to  an  Interest 
therein,  he  made  no  definite  claim  to  an  In- 
terest, nor  ofFered  to  pay  any  part  of  the 
price,  until  over  a  year  afterwards,  when 
It  was  known  that  tbe  pearl  had  been  resold 
for  a  large  price.  This  conduct  Is  a  circum- 
stance against  his  present  claim.  Tbe  case, 
as  we  see  it,  turns  on  a  question  of  fact, 
where  the  evidence  is  confiictlng,  but,  taken 
as  a  whole,  seems  to  favor  the  finding  of 
the  chancellor. 
The  Judgment  is  therefore  afllrmed. 

HILL,  C.  J.  (concurring).  Taken  as  a 
whole,  the  evidence  convinces  me  that  a  part- 
nership In  handling  the  pearl  was  contem- 
plated by  both  Harris  ahd  Umsted,  and  that 
Umsted's  conduct  and  statement  led  Harris 
Into  delaying  the  purchase,  believing  Umsted 
would  not  be  his  competitor,  and  that  they 
would  profit  by  waiting.  Instead  of  purchas- 
ing when  only  the  sum  of  f50  split  the 
trade,  and  that  Umsted  took  advantage  of 
thus  leading  Harris  away  from  a  Joint  pur 
chase  and  acquired  the  pearl  himself.  There 
was  no  partnership  between  them,  tor 
nothing  was  done  under  the  agreement  there- 
for, but  there  was  a  right  to  a  partnership 
In  the  venture;  but  to  acquire  that  right 
Harris  must  offer,  not  only  to  share  the 
Initial  cost  of  the  venture,  but  the  effort 
and  money  to  make  It  a  success,  and  also 
to  share  the  possible  losses.  According  to  his 
own  statement  be  did  nothing  beyond  a  ban 
assertion  of  his  right  until  15  months  after 
the  purchase  and  12  months  after  the  sale, 
when  he  tendered  one-half  of  the  Initial 
cost  This  is  insufficient  to  let  him  in  on  tbe 
profits.  Umsted  was  much  In  the  case  of  the 
"merchantman,  seeking  goodly  pearls,  who, 
when  be  had  found  one  pearl  of  great  price, 
went  and  sold  all  that  he  bad  and  bought  it" 
To  make  a  success  in  securing  a  profit  on 
this  "pearl  of  great  price,"  distant  markets 
had  to  be  sought  Consequent  labor,  expenses 
and  intelligent  effort  were  required.  Harris 
offered  to  share  none  of  these  burdens  imtll 
long  after  the  enterprise  proved  a  great  suc- 
cess, and  herein  Is  the  essential  weakness  of 
his  case.  As  there  was  no  partnership  In 
fact  but  a  right  to  one,  according  to  his 
testimony,  Harris  should  not  only  have 
promptly  asserted  his  right  on  learning  that 
Umsted  had  acquired  the  pearl,  but  should 
have  followed  that  assertion  by  bona  fide 
offers  to  do  his  share  of  tbe  work  and  to 
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bear  his  share  of  the  expenses  and  losses, 
and  then  enforced  his  rights  by  suit  within  a 
reasonable  time,  if  bis  rights  were  denied 
after  he  offered  to  share  the  burdens.  Right 
to  participate  in  a  venture  of  this  Iclnd  can- 
not be  preserved  by  a  bare  assertion  of  such 
right  The  party  must  put  himself  in  posi- 
tion to  become  poorer,  as  well  as  richer,  by 
the  mterprise.  He  cannot  rest  on  bare  asser- 
tion and  wait  till  the  efforts  and  money  of 
the  other  party  demonstrated  the  success  or 
failure  of  the  enterprise,  and  then  enforce 
bis  right  in  the  partnership  If  It  has  proved 
a  profitable  enterprise.  Harris  never  put 
himself  in  position  to  l>ecome  liable  for  the 
losses,  should  the  enterprise  prove  disas- 
trous, and  he  cannot  be  permitted  to  sit  by 
and  wait  while  Umsted  has  "borne  the  bur- 
den and  heat  of  the  day,"  and  then  compel 
Umsted  to  bear  all  tbe  losses  or  halve  the 
profits,  according  to  the  turn  of  the  specula- 
tion. 

WOOD,  J.,  concurs  herein. 


ARKANSAS  &  L.  RT.  CO.  r.  LEDJ. 
(Supreme  Court  of  Arkansas.    July  2,   1906.) 

1.  Tblegbafbb    and     Telephones  —  Neou- 

OENCB      IW      TBANSMITTIMO      MESSAGE— BvI- 
DENCE 

Where  an  operator  did  not  reach  his  office 
until  near  11  ociocit  on  a  Sunday  morning, 
though  tbe  Sunday  office  hours  were  between 
8  and  9,  whereby  the  sending  of  a  message  was 
delayed,  and  an  hitermediate  operator  received 
tbe  message  at  10:57,  and,  while  It  required 
one  minute  to  transmit  it,  it  failed  to  reach 
the  receiving  office  untl  11 :50,  such  delay  show- 
ed negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  S§  33, 
61.] 

2.  Same— Actions    tob    Dauaoes— Mbntai. 
Anguish. 

Kirby's  Dig.  {  7947,  mailing  telegraph  com- 
panies doing  business  in  the  state  liable  for 
mental  anguish  for  negligence  in  receiving, 
transmitting,  or  delivering  messages,  was  ap- 
plicable to  a  case  whpre  the  message  was  receiv- 
ed in  Arkansas,  addressed  to  a  point  in  Lou- 
isiana, and  tbe  delay  in  delivery  was  owing  to 
delays  in  transmission  in  Arkansas. 
8.  Sauk— Receipt  and  Acceptance  or  Mes- 
sage. 

In  an  action  against  a  telegraph  company 
for  damages  owing  to  negligent  delay  in  the 
sending  of  a  message,  it  was  no  defense  that  the 
message  was  delivered  to  the  station  clerk,  who 
informed  the  sender  that  the  operator  would 
not  be  there  for  an  hour,  where  the  clerk  was 
assistant  to  the  agent,  who  was  also  the  opera- 
tor, and  he  was  in  charge  of  the  office  and  re- 
ceived the  message  and  accepted  the  toll. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Gent.  Dig.  Telegraphs  and  Telephones,  §  33.] 

4.  Sunday— Sunday  TKLKaBAM  —  Delay  in 

Deli  vert— I^iability. 

Kirby's  Dig.  g  7947,  makes  telegraph  com- 
panies doing  business  in  the  state  liable  in 
damages  for  mental  anguish  for  negligence  in 
receiving,  transmitting,  or  delivering  messages. 
Beld,  that  the  sender  of  a  message  was  entitled 
to  recover  under  tbe  statute,  though  the  message 
was  sent  on  Sunday. 

[Ed.  Note. — For  cases  in  point,  see  toL  45, 
Cent.  Dig.  Sunday,  S  58.] 


Appeal  from  Olrcnlt  Court,  Howard  0>unty; 
James  S.  Steel,  Judge. 

Action  by  John  W.  tiee  against  tbe  Arkan- 
sas &  Louisiana  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   AfSrmed. 

On  Sunday,  January  17,  1904,  the  following 
message  was  delivered  to  an  agent  of  tbe 
Arkansas    &   Louisiana    Railway   (>>mpany,' 
hereinafter  referred  to  as  the  "Railway  Com- 
pany," reading  as  follows:    "Pa  died  last 
night.     Wire  me  what  time  you  can  reacli 
here.     W.  D.  Lee."    The  Railway  Company 
does  a  telegraph  business  for  hire.    It  has  a 
Hue  of  railroad  and  telegraph  from  Nashville 
to  Hope,  and  at  Hope  the  operator  is  common 
to  the  Railroad  Company  and  the  Western 
Union  Telegraph  Company,  to  which  company 
the  Railroad  Company  delivers  all  messages 
going  beyond   Hope.   Meadows  was   station 
agent  and  telegraph  operator  at  Nashville. 
O.  N.  Lee  was  station  cierli  under  Meadows, 
but  was  not  an  operator.    John  W.  Lee  is  a 
brother  of  W.  D.  Lee.    Talcins  the  evideuce 
most  favorable  to  support  the  verdict,  these 
are  the  established  facts  of  tbe  case:    The 
message  was  delivered  to  O.  N.  Lee  about  8  or 
8 :30  a.  m.    Sunday.    O.  N.  Lee  said  the  oper- 
ator was  not  there,  but  would  be  there  in 
about  an  hour,  and  he  received  tbe  message 
and  placed  it  on  tbe  operator's  hook  for  trans- 
mission.  The  Sunday  hours  at  Nashville  were 
a  few  minutes  before  and  after  the  arrival 
and  departure  of  tlie  trains.    The  train  left 
at  8 :30  a.  m.  and  returned  on  Sunday  at  C  :30. 
On  week  days  there  was  another  train  reach- 
ing Nashville  at  about  1  p.  m.    O.  N.  Lee  was 
at  the  station  and  In  charge  thereof  from  8 
o'clock  until  10  or  15  minutes  after  the  train 
left,  and  tbe  operator  had  not  appeared  up  to 
that  time.    The  operator  bad  sat  up  late  tbe 
night  before  and  was  asleep  in  a  hotel  across 
the  street  from  the  station  at  this  time.    W. 
D.  Lee  heard  that  his  message  bad  not  been 
transmitted,  and  went  to  the  station  about  11 
o'clock  and  the  operator  was  not  there,  but 
O.  N.  Lee  told  him  it  bad  been  transmitted 
within  10  minutes  of  its  receipt.    This  state- 
ment was  denied  by  O.  N.  Lee,  but  be  does 
not  deny  the  absence  of  the  operator  at  the 
time  of  W.  D.  Lee's  visit     The  Nashville 
operator  testifies  that  be  reached  tbe  station 
between  0:30  and  10,  and  at  once  tried  to 
raise  the  Hope  operator  but  could  not  until 
attout  11  o'clock.     The  Hope  operator  says 
that  Nashville  did  not  call  that  office  between 
9:30  and  10;    and  that  10  o'clock  was  clos- 
ing time  there,  but,  owing  to  the  nature  of 
the  message.  It  was  received  when  sent  by 
the  Nasb^lile  ofllce,  at  10:57  a.  m.    The  joint 
agent  at  Hope  received  the  message  at  10:57, 
and  it  war   received  at  Shreveport,  La.,  at 
11:50.     The  time  required  for  transmission 
from  Hope  to  Shreveport  is  about  one  minute. 
At  Shreveport  it  was  delayed  until  3 :25,  when 
It  was  received  at  Leesville  from  Shreveport 
Tbe  reason  of  this  delay  was  that  the  opera* 
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ton  were  nsnaUr  given  from  11:30  to  8 
o'clock  by  tbe  dispatchers  on  Sundays.  The 
operafaNT  at  LieesvlUe  ascertained  that  Jotin 
W.  Lee  had  left  town,  and  he  located  him  over 
long-distance  telephone,  and  gave  him  the 
message  a  few  minutes  after  Its  receipt  by 
him.  John  W.  liee  started  for  Nashville  on 
the  first  train  after  receiving  the  message, 
and  telephoned  from  Shreveport  to  his  broth- 
er that  he  had  started  and  would  get  to  Nash- 
ville as  soon  as  possible.  He  got  to  Nashville 
at  6 :30  p.  m.  Monday.  His  father  had  been 
bnried  that  afternoon.  Had  he  received  the 
telegram  any  time  prior  to  1 :20  p.  m.  Sunday, 
he  would  have  reacbed  Nashville  not  later 
than  1  p.  m.  on  Monday,  in  time  for  bis 
father's  faneral.  He  sent  no  communication 
after  notifying  bis  brother  from  Shreveport 
that  he  was  on  the  way.  John  W.  Lee  sued 
both  companies  and  recovered  a  verdict  for 
^300  against  them  Jointly,  and  the  companies 
have  appealed. 

B.  S.  Johnson  and  Rose,  Hemingway  & 
Rose,  for  appellant  W.  D.  Lee  and  Feazel 
ft  Bishop,  for  appellee. 

HILL,  G.  J.  (after  stating  the  facts).  1. 
It  Is  argued  that  the  "mental  anguish"  statute 
does  not  reach  to  this  case;  that  there  was 
a  contract  to  deliver  the  message  In  Louisi- 
ana; that  a  failure  to  promptly  deliver  In 
Louisiana  was  tbe  cause  of  action,  and  this 
statute  was  not  in  force  there,  and  hence 
from  a  failure  to  obey  it  without  tbe  state 
no  cause  of  action  arose.  The  facts  do  not 
eapport  the  argument  The  statute  in  ques- 
tion predicates  the  action  on  "negligence  in 
lecetving,  transmitting  or  delivering  mes- 
sages." Klrby'B  Dig.  (  7917.  If  this  action 
was  based  on  negligence  in  tbe  delivery  of  the 
message.  It  would  have  to  be  dismissed  for 
want  of  evidence  to  sustain  It  The  undis- 
puted facts  in  that  regard  are :  The  message 
was  received  at  Shreveport,  La.,  from  Hope, 
Ark.,  at  11 :50  a.  m.  That  the  Sunday  rest 
hoxaa  begun  at  11:80  a.  m.  and  extended  to 
8  p.  m.  That  this  was  a  reasonable  legula- 
Uon  has  not  and  cannot  be  gainsaid.  That 
tbe  message  was  received  at  Leesville  from 
Shreveport  at  3:25  p.  m.  That  the  train  which 
Hr.  Lee  would  have  taken  had  he  received  the 
message  In  time  left  Leesville  at  1 :20  p.  m. 
That  the  operator  promptly  ascertained  Mr. 
Lee's  whereatK>uts  in  another  town  to  which 
be  bad  gone  on  train  leaving  Leesville  at  1 :20 
and  delivered  the  message  over  long-distance 
telephone,  and  this  promptness  and  kindness 
of  tbe  operator  enabled  him  to  catch  the  nest 
train.  The  Western  Union  received  the  mes- 
sage at  Hope,  Ark.,  at  10:57,  and,  while  it 
required  only  one  minute  to  transmit  it  yet 
it  failed  to  reach  Shreveport  until  11:50. 
Altbongb  called  upon  for  an  explanation,  tbe 
operator  is  unable  to  account  for  this  delay. 
Had  the  Hope  operator  promptly  transmitted 
the  message,  It  Is  clear  that  It  would  have 
r<!ached  Shreveport  before  11:30,  the  begin- 


ning of  tbe  Sunday  rest  hours,  and  would 
have  reached  Mr.  Lee  In  ample  time  to  have 
enabled  him  to  have  attended  his  father's 
funeral.  The  only  evidence  of  negligence 
against  tbe  Western  Union,  and  there  is  this 
substantial  negligence  against  It  occurred  in 
transmitting  from  Hope  to  Shreveport  Tbe 
evidence  leaves  but  little  doubt  that  tlie  oper- 
ator at  Nashville  did  not  come  to  bis  office 
until  near  11  o'clock,  although  the  Sunday 
office  hours  were  between  8  and  9  o'clock, 
and  the  message  was  delivered  to  the  station 
clerk  in  charge  of  the  office  within  those 
hours.  Hence  tbe  Railway  Company's  negli- 
gence was  In  transmitting  from  Nashville  to 
Hope.  In  W.  U.  Tel.  Co.  v.  Ford  (Ark.)  92 
S.  W.  528,  this  court  recently  decided  where 
a  message  was  sent  from  Missouri  into  Arkan- 
sas and  there  was  negligence  in  falling  to 
deliver  In  Arkansas  that  tbe  cause  of  action 
arose  In  Arkansas,  and  this  statute  was 
applicable.  That  case  is  controlling  here. 
The  negligence  v^as  not  in  the  delivery  in 
Louisiana,  but  In  the  transmission  In  Arkan- 
sas, and  therefore  the  cause  of  action  arose  In 
Arkansas  and  the  statute  applies. 

2.  Tbe  next  argument  presented  is  that 
there  was  no  proof  of  negligence  against 
the  Railway  Company  In  sending  the  message. 
Tbe  discussion  of  the  preceding  proposition 
develops  the  opinion  of  the  court  that  there 
was  abundant  evidence,  in  fact  practically 
undisputed  evidence,  of  great  negligence  in 
both  the  Nashville  and  Hope  operators.  Tbe 
jury  could  not  have  well  returned  a  verdict 
other  than  the  one  they  did  return  so  far  as 
the  question  of  negligence  is  concerned. 

3.  It  is  insisted  that  there  should  be  no 
recovery  because  the  message  was  delivered 
to  the  station  clerk,  who  informed  the  sender 
that  the  operator  would  not  be  there  for  an 
taour.  Tbe  station  clerk  was  assistant  to  the 
agent  who  was  also  operator.  He  was  In 
charge  of  the  office  and  received  tbe  message 
for  transmission  and  accepted  the  toll  there- 
for. A  statement  of  these  facts  is  sufficient 
answer  to  this  argument 

4.  It  Is  insisted  that  because  tbe  mes- 
sage was  sent  on  Sunday  that  there  can 
be  no  recovery,  on  the  theory  that  a  contract 
made  on  Sunday  is  void  and  no  cause  of  ac- 
tion can  grow  out  of  it  If  the  company  had 
refused  to  receive  the  message  because  it  was 
Sunday,  and.lt  would  not  compel  its  employes 
to  labor  on  the  Sabbath,  or  if  this  action  was 
based  on  a  contract  then  the  company  could 
raise  the  question  It  desires  to  raise  herein ; 
but  that  question  cannot  enter  Into  this  case 
because  tbe  action  Is  purely  on  the  statute 
and  the  action  created  by  the  statute  is  for 
negligence  in  receiving,  transmitting,  or  de- 
livering a  telegram.  When  a  message  Is  re- 
ceived for  transmission  by  the  proper  agents 
of  the  telegraph  company,  for  negligence  In 
these  particulars  aforesaid  a  cause  of  action 
Is  created,  and  It  is  upon  that  cause  of  action, 
and  not  any  contractual  rights,  that  this 
action  is  predicated. 
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Other  queatlong  har«  been  presented  in  ar> 
gument,  and  have  been  fully  considered,  bnt, 
as  they  present  no  questions  of  law  applicable 
to  the  facts,  a  dlscussiob  of  tbem  would  not 
be  profitable. 

Judgment  Is  affirmed. 


CA8TEVEN8  t.  STATE. 
(Supreme  Court  of  Arkansas.    July  2,  1906.) 

1.  Cbimirai.   Law— Insteuctiomb  —  Assump- 
tion OF  Pacts. 

On  a  prosecution  for  larceny  of  a.  bicycle, 
the  wheel  found  in  possession  of  defendant  was 
brought  into  court,  and  the  court  iustnicted 
that,  in  arriving  at  the  value  of  the  bicycle,  the 
jury  should  not  consider  the  value  of  the  wheel 
m  its  then  condition,  but  its  value  when  stolen. 
Beld.  that  the  instruction  was  not  erroneous 
on  the  ground  that  it  assumed  larceny,  and 
that  the  wheel  in  court  was  the  one  stolen; 
the  jury  having  been  instructed  not  to  convict 
unless  they  were  satisfied,  beyond  a  reasonable 
doubt,  that  the  wheel  was  stolen,  and  that  de- 
fendant was  the  guilty  party. 

[Ed.  Note. — For  cases  in  point,  see  toL  li, 
Cent  Dig.  Criminal  Law,  {  1756.] 

2.  Samis— Habiclesb  Bsbob. 

On  a  prosecution  for  larceny  of  a  bicycle, 
a  wheel  found  in  possession  of  defendant  was 
in  court,  and  there  was  a  wire  nail  inserted  in 
a  broken  rivet  In  the  chain.  A  witness  testi- 
fied that  the  wheel  in  court  looked  like  prose- 
cutor's beeause,  among  other  things,  witness 
found  a  nail  in  the  chain,  and  on  cross-ex- 
amination be  stated  that  he  did  not  know  there 
was  a  nail  in  the  chain,  except  from  the  fact 
that  prosecutor  had  told  him  so.  Held,  that  it 
was  error  not  to  have  pointed  out  the  hearsay, 
and  instructed  the  Jury  to  disregard  it ;  but, 
prosecutor  having  testified  to  placing  the  nail 
in  the  link  of  the  chain,  the  error  was  harmless 
under  Kirby's  Dig.  {  2605,  making  the  erro- 
neous admission  of  "important"  evidence  re- 
versible error,  and  section  2229,  providing  that 
no  judgment  shall  be  affected  by  any  defect  not 
prejudicing  the  substantial  rights  of  accnsed  on 
the  merits. 

[Ed.  Note. — For  cases  in  point,  see  toL  15, 
Cent.  Dig.  Criminal  Law,  {  313a] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  A.  M.  Duffle,  Judge. 

Scott  Castevens  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

O.  V.  Teague,  for  appellant  Robt  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

HILL,  C.  J.  Appellant  was  tried  and  con- 
victed on  the  charge  of  stealing  a  bicycle, 
the  property  of  Cleveland  Smith.  The  state's 
evidence  tended  to  prove  that  a  bicycle  was 
stolen  from  Smith,  that  it  was  found  In 
possession  of  appellant,  that  it  tiad  been 
mutilated  by  appellant  to  change  its  appear^ 
ance,  and  that  It  was  over  the  value  of  $10. 
A  bicycle  found  in  possession  of  appellant 
was  brought  Into  court,  and  witnesses  iden- 
tified It  as  Smith's  by  various  marks  and 
peculiarities  distinguishing  it,  one  of  which 
was  a  wire  nail  inserted  in  a  broken  rivet 
In  the  chain.  The  evidence  of  the  appellant 
tended  to  prove  that  he  had  bought  the  wheel 
in  question  l>efore  Cleveland  Smith  lost  bis. 


that  it  was  not  the  Cleveland  Smith  wheel, 
and  that  it  was  of  little  value  in  its  present 
condition,  and  If  in  good  condition  was  worth 
less  than  $10.  Two  errors  are  alleged  ta 
have  been  committed: 

First  The  court  gave  this  InstrucUon: 
"Ton  are  instructed  that,  in  arriving  at  tin 
value  of  the  bicycle,  you  are  not  to  considw 
the  value  of  the  wheel  In  Its  present  condi- 
tion; but  you  must  base  your  verdict  upon  its 
value  at  the  time  It  was  stolen."  This  in- 
struction is  criticised  as  awnmlng  that  there 
had  been  larceny  of  a  bicycle,  and  that  the 
one  in  court  was  the  stolen  one.  standing 
alone.  It  does  carry  such  impression,  bnt 
read  in  connection  with  the  other  instructions 
that  impression  Is  removed.  The  Jury  were 
fully  Instructed  that  they  must  not  convict 
unless  they  were  satisfied,  beyond  a  reason- 
able doubt,  that  the  wheel  was  stolen,  and 
that  appellant  was  the  person  who  actually 
stole  it  The  Jury  were  cautioned  against 
attaching  undue  force  to  unexplained  posses- 
sion of  recently  stolen  goods,  and  In  other 
ways  the  rights  of  the  appellant  were  care- 
fully preserved,  and  the  true  issue  sent  to  the 
Jury.  This  instruction  only  went  to  the  as- 
certainment of  the  grade  of  larceny  in  the 
event  the  appellant  was  found  guilty.  While 
this  should  have  been  more  clearly  shown, 
yet,  taken  in  connection  with  the  other  in- 
structions, it  Is  sufficiently  plain  to  save  it 
from  misleading  a  Jury  of  average  Intelli- 
gence. 

Second.  Ben  Rush,  a  witness  for  the  state, 
bad  worked  for  Cleveland  Smith's  father,  and 
bad  ridden  Cleveland's  wheel,  and  be  was 
called  to  inspect  the  wheel  In  court  He 
could  not  positively  Identify  It,  but  said  it 
looked  like  Cleveland's,  and  he  found  a  nail 
In  the  chain.  He  said  that  at  one  time  he 
bad  fonnd  Cleveland  with  his  wheel  broken 
down,  and  the  next  time  he  saw  the  wheel 
be  (Cleveland)  had  pieced  the  chain  with  a 
nail.  His  failure  to  positively  identify  it  as 
Smith's  was  fully  brought  out  on  cross-ex- 
amination. On  redirect  this  occurred :  "Toif 
mean  to  say  that  you  did  not  know  the  nail 
was  there  before  it  was  stolen?  No,  sir;  I 
did  not  know  it  was  there.  Just  had  Cleve- 
land's word  for  It"  Appellant  moved  the 
court  to  exclude  what  Cleveland  had  said, 
and  the  court  refused.  The  court  should 
have  excluded  it;  but  is  it  prejudicial  errorT 
Rush  had  previously  stated  that  he  knew 
the  wheel  had  broken  down,  and  had  said 
in  that  connection  that  Cleveland  pieced  it 
with  a  nail ;  then  the  cross-examination 
and  this  redirect  examination  developed  the 
fact  ttut  he  had  intermingled  a  statemoit 
from  Cleveland  with  his  own  knowledge. 
This  broke  the  force  of  his  evidence  on  the 
Identlficatloa  from  the  nail.  Of  course,  the 
court  should  have  pointed  out  tlie  hearsay 
and  told  the  Jury  to  disregard  It  Cleve- 
land Smith  had  testified  in  detail  about 
fixing  the  nail  in  the  link  of  the  chain,  and 
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this  evidence  merely  sbowed  tbat  the  witp 
ness  derived  his  knowledge  of  the  nail  from 
Smith,  and  not  from  his  own  observation. 

The  Criminal  XTode  fixes  the  errors  of  law 
appearing  to  a  defendant's  prejudice  which 
constitute  cause  for  reversal,  which,  so  far 
as  pertinent  here,  is  as  follows:  "An  error 
of  the  circuit  court  In  admitting  or  reject- 
ing Important  evidence."  Section  2605,  Kir- 
by's  Dig.  This  evidence,  as  shown,  could  not 
be  considered  important.  It  Is  farther  pro- 
vided in  the  Criminal  Code  that  no  indict- 
ment is  insufflcient,  nor  can  the  trial,  judg- 
m&at,  or  other  proceeding  thereto  be  af- 
fected, by  any  defect  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the 
defendant  on  the  merits.  Klrby's  Dig.  i 
22S9. 

Applying  ttiis  provision  to  the  two  errors 
fomid,  it  is  held  that  they  did  not  prejudice 
any  substantial  rights  of  the  appellant  on 
the  merits  of  his  case,  and  the  Judgment  iB 
affirmed. 


BBGNB  V.  STAXa 
(Supreme  Court  of  Arkansas.    Jnly  2,  1906.) 

1.  HoillCIDB — ^Affeai/— HABiasss  Ebbor— IN- 
SntUCTIONB. 

On  a  prosecution  for  marder,  an  erroneous 
instruction,  requiring  the  jury  to  find  the  ab- 
•aice  of  both  premeditation  and  deliberation 
in  order  to  reduce  the  crime  to  murder  in  the 
second  degree,  was  harmless,  where  the  court  in- 
itmcted  that  if  defendant,  with  malice  afore- 
tlieught,  and  after  premeditation  and  deliliera- 
tion,  killed  decedent,  he  should  be  found  guilty 
of  murder  in  the  first  degree,  and  the  jury  found 
him  guilty  of  marder  In  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {{  718,  720;  vol,  15,  Cent. 
Dig.  Criminal  Law,  gf  S096,  3168,  3161.] 

2.  SAHE— MTJSDKB— E>7IDKNCE— SXTrFICIENCY. 

On  a  prosecution  for  murder,  it  appeared 
that  defendant  and  decedent,  his  wife,  engaged 
in  a  quarrel,  in  which  he  threw  her  down,  and 
that  he  then  procured  a  gun  and  loaded  it,  and 
that  while  Iioiding  it  under  his  arm  It  was  dis- 
diarged,  inflicting  the  fatal  wound ;  that  defend- 
ant bad  stated  that  the  shooting  was  accidental, 
bnt  that  the  wife  had  stated  shortly  before  her 
death  that  defendant  had  told  her  he  was  going 
to  kill  her.  Held,  that  the  evidence  was  suffi- 
cient to  sustain  a  verdict  of  murder  in  the  first 
degree. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  {  480.] 

Wood,  J.,  dissenting  in  part. 

Appeal  from  Ch-cuit  Court,  Union  County; 
0.  W.  Smith,  Judge. 

Charlie  Beene  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    AfOrmed. 

Jesse  B.  Moore,  for  appellant;  Bobt  L. 
Rogers,  Atty.  Oen.,  tar  the  State. 

BATTLE,  J.  The  grand  Jury  of  TTnion 
county,  at  the  March,  1906,  term  of  the  Un- 
ion circuit  court,  returned  an  indictment 
against  Charlie  Beene  accusing  him  of  mur- 
der In  the  first  degree.  He  pleaded  not  guil- 
ty, was  tried,  and  found  guilty  as  charged. 


The  evidence  adduced  In  the  trial  before 
the  Jury,  which  supported  the  verdict,  tend- 
ed to  prove,  substantially  the  following  facts: 
The  defendant  and  Susie  Beene  were  hus- 
band and  wife.  Tbey  had  many  quarrels 
and  he  frequently  threatened  to  kill  her. 
On  or  about  the  14th  day  of  December,  1905, 
In  the  evening  about  730  o'clock,  the  defend- 
ant, wife,  and  two  daughters  were  seated  in 
front  of  a  fire.  The  wife  said  to  him,  as  a 
witness  related  it:  "'Charley  I  will  have 
to  quit  cutting  wood.  My  arm  hurts  me.' 
And  he  says,  'If  you  do,  you  had  better  get 
your  duds  and  leave,'  and  she  says,  'Well, 
I  can't  cut  no  more  wood,'  and  he  says,  'Shut 
up,'  and  he  hit  her  In  the  mouth  with  his 
flst.  She  got  up  and  says,  'Charley,  you  hit 
me,'  and  be  canght  her  and  threw  ber  down 
by  the  fire  place,  and  me  and  Eddie  Bell 
pulled  blm  off  of  ber,  and  then  he  threw  her 
down  near  the  foot  of  the  bed  behind  the 
front  door,  and  we  pulled  him  off  again,  and 
he  went  to  the  rack  and  got  bis  gun  and  tak- 
en the  squirrel  shot  out,  and  loaded  it  with 
buck  shot."  He  then  walked  out  of  the  room 
in  which  they  had  been  sitting — ^walked 
out  backwards — ^at  the  same  time  holding 
the  gun  with  the  "hammer  cocked"  under  his 
left  arm.  His  wife  followed  and  went  to 
the  water  bucket,  and  started  to  get  a  drink 
of  water,  and  had  the  dipper  In  her  hand, 
when  be  said  to  ber  "Cet  back,"  and,  she 
refusing,  he  shot  her.  In  so  doing,  be  did 
not  put  the  gun  to  his  shoulder,  bat  held  It, 
as  witness  expressed  It,  "under  bis  arm  sor- 
ter." She  fell.  He  ran  Into  the  house,  got 
his  hat  and  coat,  said  that  he  did  not  In- 
tend to  kill  her,  kissed  her,  and  left,  going 
tor  her  neighbors  and  a  doctor.  Soon  af- 
ter she  was  rfiot,  she  said  to  a  neighbor  that 
she  was  "bound"  to  die.  WhMi  told  that  the 
defendant  had  gone  for  a  doctor,  and  had 
said  he  had  shot  her  accidentally  she  replied, 
"No;  •  •  •  be  did  not  shoot  me  accident- 
ally. He  told  me  he  was  going  to  kill  me." 
She  lived  about  an  hour,  and  died.  This 
statement  was  made,  substantially,  by  more 
than  one  witness. 

The  court  over  the  objections  of  the  de- 
fendant instructed  the  Jury,  in  part,  as  fol- 
lows: 

"(2)  The  Jury  are  instructed  that  if  they 
find  from  the  evidence  in  this  case,  beyond 
a  reasonable  doubt,  that  the  defendant,  Char- 
lie Beene,  in  the  El  Dorado  district  of  Un- 
ion county,  Ark.,  unlawfully,  willfully,  felo- 
niously, with  malice  aforethought,  and  af- 
ter premeditation  and  deliberation,  killed 
Susan  Beene  by  shooting  her  with  a  gun,  as 
alleged  in  the  Indictment,  you  will  find  the 
defendant  guilty  of  murder  In  the  first  de- 
gree. 

"(3)  The  Jury  are  instructed  that  If  they 
find  from  the  evidence  in  this  case,  beyond 
a  reasonable  doubt,  that  the  defendant,  Char- 
lie Beene,  in  the  El  Dorado  district  of  Un- 
ion county.  Ark.,  within  three  years  t>efore 
the  return  of  the  Indictment  bveln  into  cour^ 
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unlawfully,  willfully,  feloniously,  and  with 
malice  aforethought,  but  without  premedi- 
tation and  deliberation,  shot  and  killed  Su- 
sn  Beene  with  a  gun,  as  alleged  In  the  In- 
dictment, yon  win  find  the  defendant  guilty  of 
murder  In  the  aecond  degree,  and  assess  his 
punishment  at  Imprisonment  In  the  peniten- 
tiary of  the  state  of  Arkansas  for  some  pe- 
riod not  less  than  five  nor  more  than  21  years. 

"(4)  The  jury  are  Instructed  that  hi  order 
to  constitute  the  killing  of  a  human  being 
murder  In  the  first  degree,  there  must  be  a 
specific  Intent  to  take  life  formed  In  the 
mind  of  the  slayer  before  the  act  of  killing 
was  done.  It  Is  not  necessary,  however, 
that  this  Intention  be  conceived  for  any  par- 
ticular length  of  time  before  the  killing.  It 
may  be  formed  deliberately  and  executed  In 
a  very  brief  space  of  time.  If  It  was  the 
conception  of  a  moment,  but  the  result 
of  premeditation  and  deliberation,  reason  be- 
ing on  its  throne,  It  would  be  sufBclent  The 
law  fixes  no  time  In  which  such  specific  In- 
tent to  take  life  must  be  formed,  but  leaves 
its  existence  to  be  determined  by  the  Jurj' 
from  the  evidence." 

The  defendant  Insists  that  the  verdict  of 
the  jury  should  be  Set  aside  and  a  new  trial 
granted  to  him  for  the  following  reasons: 

First.  "That  the  record  does  not  aflBrma- 
tlvely  show  that  appellant  (defendant)  was 
present  when  and  at  the  time  the  Jury  re- 
turned Into  court,  and  the  trial  was  resumed 
to  hear  their  report,  and  at  the  time  the  ver- 
dict herein  was  rendered,  as  required  by  the 
statute  and  the  adjudications  upon  the  same 
by  this  court 

Second.  "That  the  court  erred  in  giving 
over  appellant's  exceptions  the  third  instruc- 
tion asked  by  the  appellee,  •  •  •  where- 
in the  jury  were  expressly  told  that  of  they 
believed,  beyond  a  reasonable  doubt,  that  the 
defendant  phot  and  killed  the  deceased,  un- 
lawfully, willfully,  feloniously,  and  with  mal- 
ice aforethought,  but  without  premeditation 
and  deliberation,  etc.,  then  they  may  find  him 
guilty  of  murder  In  the  second  degree;  that 
Is  to  say,  in  effect,  that  the  jury  must  find 
the  absence  of  both  premeditation  and  delib- 
eration before  they  could  reduce  the  crime 
to  murder  In  the  second  degree;  whereas,  we 
contend  that  the  finding  of  the  absence  of 
either  one  of  these  elements  Is  sufBclent 

Third.  "That  the  court  erred  In  giving  the 
second  and  fourth  instructions  upon  murder 
In  the  first  degree  •  •  *  because  they 
were  abstract  and  Improper  under  the  evi- 
dence adduced  in  th's  cause." 

Fourth.  Because  the  verdict  Is  not  support- 
ed by  the  evidence. 

As  to  the  first  contention  the  record  is  as 
follows:  "Comes  H.  S.  Powell,  Esq.,  prose- 
cuting attorney,  and  comes  the  defendant, 
Charlie  Beene.  In  his  proper  person  in  custo- 
dy of  the  sherltr,  and  by  his  attorneys  and 
comes  also  the  trial  jury  herein,  and  after 
hearing  the  rest  of  the  evidence  introduced 
In  this  case,  the  Instructions  given  by  the 


court  and  the  argument  of  the  counsel,  re- 
tire to  their  room  in  charge  of  a  sworn  offi- 
cer to  consider  their  verdict,  and  afterwards 
came  into  court,  and  read  the  following  to 
wit:  'We  the  jury  find  the  defendant,  Char- 
lie Beene,  guilty  of  murder  in  the  first  de- 
gree.   [Signed]    W.    N.    Hayes,    foreman.'" 

The  object  of  this  record,  as  it  appears  to 
us,  is  to  show  that  the  defendant  was  pres- 
ent when  the  .proceedings  mentioned  took 
place.  Prisoners,  as  a  general  rule,  are 
brought  Into  court  only  for  the  purpose  of 
witnessing  proceedings  in  tlielr  cases.  The 
defendant  came,  and  then  the  proceedings 
followed,  among  which  was  the  retnm  of 
the  verdict  The  proceedings  following  bis 
presence  plainly  indicates  the  pnrpose  for 
which  he  was  brought  into  court;  and  It  is 
apparent  that  the  idea  the  record  Intends  to 
express  Is,  that  he  was  present  when  the  ver- 
dict was  returned,  and  we  so  construe  It 
There  Is  nothing  said  in  the  motion  for  a  new 
trial  about  bis  being  absent  when  the  ve^ 
diet  was  returned. 

Appellant's  second  contention  is  substan- 
tially correct.  Cannon  v.  State,  60  Ark.  564, 
31  S.  W.  150,  32  S.  W.  128.  But  the  court 
Instructed  the  jury,  that  if  they  find  from  the 
evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  "the  defendant  Charley  Beene 
•  *  •  unlawfully,  willfully,  feloniously, 
with  malice  aforethought,  and  after  premedi- 
tation and  deliberation,  killed  Susan  Beene 
by  shooting  her  with  a  gun,  as  alleged  In 
the  indictment,  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree."  The 
jury  found  him  guilty  of  murder  In  the  first 
degree,  and  necess'arlly  found  that  the  kill- 
ing was  done  after  premeditation  and  de- 
liberation ;  and,  so  finding,  the  instruction  ob- 
jected to  was  not  prejudicial. 

The  appellant's  objection  to  the  second 
and  fourth  Instructions  upon  murder  In  the 
first  degree,  which  is  stated  in  his  third  con- 
tention, Is  not  tenable.  There  was  evidence 
upon  which  to  base  them,  and  It  was  suffl- 
clent  to  sustain  the  verdict  of  the  jury. 

Judgment  affirmed. 

WOOD,  J.,  thinks  that  appellant  was  guil- 
ty of  murder  In  the  second  degree,  and  that 
this  court  should  so  find,  and  direct  that  his 
punishment  be  assessed  accordingly. 


STRANGE   V.  BODCAW  LUMBER  CO. 
(Supreme  Court  of  Arkansas.    July  2,  1906.) 

1.    NEOLIOENCE— DANOEBOtrS  PaEUISES— DoTf 

OF  One  Causing  Saub. 

Where  one  damming  water  causes  it  to 
back  up  beside  a  highway,  so  as  to  be  dangerous 
to  travelers  thereon,  it  is  his  duty  to  do  what- 
ever is  reasonably  necessary  to  protect  the  pub- 
lic from  the  danger,  and  this  though  he  was 
given  permission  by  the  county  judge  to  back 
the  water ;  and,  if  guard  rails  are  so  reasonablr 
necessary.  It  is  no  excuse  for  his  not  erecting 
them  that  he  has  no  authority  to  erect  them  oa 
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the  highvay,  at  least  where  he  has  not  asked 
and  been  refused  permission. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  S  &*.] 

Z  SAin— ConcuKBENT  Causes. 

One  who  backs  water  up  beside  a  high- 
way, making  it  dangerous  tor  travel,  is  not  re- 
lieved of  liability,  on  account  of  bis  failure  to 
erect  guard  rails,  for  the  loss  of  a  horse  which 
backed  into  the  water,  because  of  the  fact  that 
the  horse  was  frightened  by  goats  on  the  road, 
,  if  the  accident  would  not  nave  happened  but 
for  the  absence  of  guard  rails,  and  he  was 
negligent  in  not  erecting  them ;  his  negligence 
being  a  concurrent  proximate  cause. 

(Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  IS  74,  75.] 

8.  PlEADINO — IHHATEBIAI.    FACTft— NBCKSSITT 

OF  Proof. 
Immaterial  facts,  unnecessarily  alleged  In 
a  complaint,  need  not  be  proved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  S  1224.] 

Appeal  from  Circuit  Cotirt,  Lafayette  Coun- 
ty; Chas.  W.  Smith,  Judige. 

Action  by  F.  A.  Strange  against  the  Bod- 
caw  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

The  facts  In  this  case  are  stated  In  the 
opinion.  On  tbe  trial  the  circuit  Judge  gave 
among  other  instructions  the  following  over 
the  objection  of  the  plaintiff  and  to  the 
giving  of  each  of  which  the  plaintiff  duly 
saved  exceptions  at  the  time:  "(5)  The  Jury 
are  instructed  that  though  they  should  believe 
from  a  preponderance  of  the  evidence  that 
there  were  defects  In  said  roadway,  and 
that  the  alleged  accident  was  rendered  pos- 
sible thereby,  yet  if  they  believe  that  the 
proximate  canse  of  said  accident  was  that 
said  horse  became  frightened  at  a  pair  of 
goats  driven  to  a  sled  by  one  Leo  Couch,  and 
that  bnt  for  said  horse  becoming  so  fright- 
ened at  said  goats  so  driven  to  a  sled,  said 
accident  would  not  have  happened,  your 
verdict  should  be  for  the  defendant"  "(7) 
The  Jury  are  instmcted  that  If  they  believe 
from  a  preponderance  of  the  testimony  that 
the  roadway  where  said  accident  is  alleged  to 
have  happened  was  in  a  reasonably  good  and 
safe  condition,  and  that  but  for  the  fact 
that  said  horse  became  frightened  at  the  pair 
of  goats  and  sled  driven  by  Leo  Couch, 
said  horse  and  buggy  would  have  gone  safely 
over  said  roadway  without  accident,  then 
their  verdict  should  be  for  the  defendant." 

Searcy  &  Parks  and  W.  E.  Atkinson,  for 
appellant    Moore  &  Moore,  for  appellee. 

RIDDICK,  J.  (after  stating  tbe  facts). 
This  Is  an  action  by  F.  A.  Strange  against 
the  Bodcaw  Lumber  Company  to  recover 
$100  of  tbe  company  as  damages  for  caus- 
ing tbe  death  of  plaiutifTs  horse.  The  com- 
pany owns  a  sawmill  plant  near  the  town 
of  Stamps,  In  Lafayette  county  of  this  state. 
The  town  was  west  of  the  mill  plant  and  a 
public  road  that  entered  the  town  from  the 
east  passed  not  far  from  tbe  mill  and  crossed 


a  small  stream  called  "Crooked  Cree^,'*  be- 
fore reaching  the  town.  In  1893  the  lum- 
ber company  made  a  large  pond  by  con- 
structing a  dam  across  tbe  valley  of  this 
creek.  The  public  road  crossed  the  creek 
above  where  the  dam  was  constructed.  To 
prevent  the  water  from  overflowing  the 
public  road,  the  road  was  straightened  and 
a  roadbed  several  feet  high  was  constructed 
across  tbe  valley  of  this  stream  with  a 
bridge  across  tbe  channel  of  the  creek.  This 
work  was  done  by  the  lumber  company  with 
the  consent  of  the  county  Judge  and  with 
the  assistance  of  the  road  overseer.  This 
elevated  roadbed  was  about  20  feet  wide, 
and  near  tbe  creek  was  over  10  feet  high. 
After  tbe  company  had  erected  its  dam 
across  the  creek  the  water  backed  up  around 
this  public  road,  and  at  places  was  8  or 
10  feet  deep  on  both  sides  of  the  road.  When 
the  roadbed  was  first  constructed,  posts  witb 
connecting  rails  were  placed  along  the  edge 
of  the  roadbed  to  prevent  wagons  and  teams 
from  running  oflF  the  dump  Into  tbe  pond. 
But  as  the  roadbed  was  raised  from  time 
to  time  by  placing  loads  of  dirt  and  saw- 
dust thereon,  the  surface  of  tbe  roadbed 
was  finally  raised  about  the  rails  so  thai 
nothing  but  tbe  posts  were  left  above  the 
surface  of  the  roadway.  After  this  road- 
bed was  constructed  it  was  under  the  con- 
trol of  the  road  overseer  as  one  of  the 
public  roads  of  the  county,  until,  by  an 
extentlon  of  the  limits  of  the  town  of 
Stamps,  It  came  within  the  limits  of  the 
town  and  passed  to  the  control  of  town  au- 
thorities as  a  public  street  On  the  5th  of 
September,  1904,  while  this  road  or  street 
was  in  this  condition,  Alvin  Strange,  a  brotli- 
er  of  the  plalnttff,  drove  the  horse  of 
plaiutiflL  to  the  town  of  Stamps  to  attend 
services  at  a  church.  In  the  buggy  with  him 
were  his  sister  and  another  young  lady.  It 
was  night  and  while  they  were  crossing 
this  road  and  approaching  the  bridge  over 
tbe  creek  the  horse  became  frightened  at 
a  pair  of  goats  hitched  to  a  sled  which  a 
boy  had  driven  over  the  bridge.  Tbe  horse, 
on  being  frightened  by  tbe  goats,  began  to 
back,  and  before  be  could  be  stopped  be 
backed  tbe  buggy  over  the  side  of  the  road- 
bed Into  the  water,  which  was  at  that  place 
about  10  feet  deep.  The  occupants  of  the 
buggy  got  out  and  escaped,  but  tbe  horse 
was  drowned.  The  plaintiff,  as  the  owner 
of  the  horse,  brought  this  action  against 
the  mill  company,  as  before  stated,  to  re- 
cover damages  for  the  death  of  his  horse. 
The  Jury  returned  a  verdict  for  the  de- 
fendant and  a  Judgment  was  rendered  ac- 
cordingly, and  the  appeal  taken  by  the 
plaintiff  brings  the  case  before  us  for  re- 
view. 

We  will  state  at  the  outset  that  tbe  de- 
fendant cannot  be  held  responsible  for  the 
condition  of  the  roadway  itself  It  can- 
not be  held  responsible  for  the  tact  that 
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the  road  at  tlits  point  was  elevated  on  an 
embankment  several  feet  high,  for  this  was 
a  public  road  and  defendant  bad  no  right 
to  reduce  the  height  of  this  embanlcment  or 
to  change  it  In  order  for  the  plaintiff  to 
recover  be  must  show  that  the  water  which 
defendant  placed  around  and  against  this 
road  was  so  dangerous  to  travel  that  bar- 
riers were  necessary  to  protect  the  public 
against  danger,  and  that  the  failure  of  the 
defendant  to  erect  them  caused  the  Injury. 
The  law  Is  now  well  settled  that  it  Is  unlaw- 
ful to  make  an  excavation  or  to  put  a  dan- 
gerous obstruction  of  any  kind  adjoining 
a  public  highway,  and  leave  it  in  a  con- 
dition to  endanger  the  safety  of  those  who 
are  traveling  thereon  and  who  themselves 
are  in  the  exercise  of  ordinary  care.  When 
one  makes  an  excavation  of  that  kind  on 
his  own  grounds  adjoining  the  public  high- 
way, he  should  exercise  due  care  to  protect 
the  public  against  the  danger  to  accidents 
caused  by  such  excavations,  and  if  neces- 
sary should  erect  a  fence  or  guard  rails 
for  that  purpose.  This  question  was  dis- 
cussed and  the  law  clearly  stated  In  the 
case  of  Beck  v.  Carter,  68  N.  T.  283,  23  Am. 
Rep.  175.  See,  also,  Barnes  v.  Ward,  0  O. 
B.  (Eng.)  392;  Hadley  v.  Taylor,  L.  B. 
1  0.  P.  53 ;  1  Wood  on  Nuisances  (3d  Ed.) 
8  271,  and  cases  cited.  The  rule  would  bo 
the  same  If  one,  after  making  an  excavation 
adjoining  the  public  highway,  should  fill 
it  with  water  and  thus  make  a  deep  pond 
adjoining  the  highway.  If  such  pond  was 
dangerous  to  travelers  on  the  highway  who 
were  exercising  ordinary  care,  it  would  be 
the  duty  of  the  owner  to  erect  barriers 
or  guard  rails  or  do  whatever  might  be 
necessary  to  protect  the  public  against  the 
-danger  he  had  created.  And  his  duty  would 
be  the  same  whether  the  pond  was  caused 
by  making  an  excavation  adjoining  the  high- 
way and  filling  it  with  water,  or  by  dam- 
ming a  stream  which  crossed  the  highway 
thus  causing  the  water  to  back  up  on  both 
49ldes  of  the  highway.  In  either  case  it 
would  be  his  duty  to  so  exercise  his  own 
rights  as  to  avoid  Injury  to  the  public; 
and  if  the  danger  was  such  that  it  could 
be  foreseen  that  a  fence  or  railing  was  re- 
-quired  to  guard  the  public  against  danger. 
It  would  be  the  duty  of  the  owner  to  put 
them  up. 

Now,  In  this  case,  it  Is  admitted  that  the 
-defendant  constructed  an  embankment  across 
a  stream  and  thus  backed  up  the  water  on 
both  sides  of  the  public  highway  where  It 
crossed  the  valley  of  the  stream.  If  the  pres- 
ence of  this  water  added  nothing  of  danger 
to  travelers  on  the  highway,  who  themselves 
-exercised  ordinary  care,  then  the  defendant 
was  guilty  of  no  wrong  and  was  not  respon- 
■slble  for  this  injury.  But  If  the  water  made 
'the  road  more  hazardous  to  travelers  It  be- 
came the  duty  of  the  defendant  company  to 
•do  what  was  reasonably  necessary  to  guard 


the  public  against  any  danger  caused  by  this 
act  of  damming  the  stream.    If  the  danger 
was  such  that  guard  rails  were  required  to 
protect  travelers  they  should  not  only  bare 
been  provided,  but  kept  in  repair  so  as  to 
serve  the  purpose  intended.    And  if,  by  rea- 
son of  the  failure  of  the  company  in  this 
respect,  a  traveler  along  the  public  blgh-nray, 
or  his  property,  was  injured,  the  traveler  or 
owner  of  the  property  can  recover  damages 
for  the  injury  unless  his  own  carelessness,  or 
that  of  his  agent  in  charge  of  the  property, 
contributed   to   the   injury.    The   case  then 
turns  first  on  the  question  of  whether  the 
presence  of  this  water  on  either  side  of  the 
public  road  was  a  source  of  danger  to  travel- 
ers on  the  highway  who  themselves  exercised 
due  care.    If  this  was  so  it  was  the  duty  of 
the  company  to  erect  guard  rails  or  do  what- 
ever was  reasonably  necessary  to  protect  the 
public  against  the  danger,  and  if  it  failed  to 
do  so,  and  by  reason  of  such  negligence  the- 
plalntlfF's  horse  was  drowned,  the  company 
is  liable  unless  the  driver  of  the  horse  was 
guilty  of  negligence  contributing  to  the  in- 
Jury.    The  fact  that  the  pond  was  put  there 
by  permission  of  the  county  Judge  does  not 
alter  the  case,  for  the  permission  of  the  coun- 
ty Judge  cannot  authorize  acts  dangerous  to 
the  public  or  relieve  the  defendant  from  the 
consequences  of  ite  own  negllgenca    Nop  is 
it  any  defense  for  defendant  to  say  that  it 
bad  no  authority   to   enter  on   the  public 
highway  to  erect  guard  rails  or  barriers.    If 
the  danger  to  travel  on  the  highway  from 
this  pond  was  of  such  a  nature  as  to  make 
it  necessary  to  erect  barriers  to  protect  the 
public  from  danger,  then  defendant  would 
either  have  to  erect  the  barriers  or  drain  the 
pond.    But  it  is  not  shown  that  it  applied  for 
permission  to  erect  barriers,  nor  is  there  any 
ground  to  believe  that  a  request  of  that  kind 
woui^  have  been  denied  tiad  It  been  made  to 
the  proper  authorities,  so  we  need  not  specu- 
late upon  what  would  have  been  the  position 
of  defendant  if,  before  the  accident  happened. 
It  had  applied  for  permission  to  erect  bar- 
riers between  the  pond  and  the  highway  and 
this  permission  had  been  refused. 

The  Instructions  given  by  the  court  at  the 
request  of  the  plaintiff  .were  somewhat  too 
stringent,  for  if  the  pond  was  shown  to  be 
dangerous  to  travel,  the  instructions  declared, 
as  a  matter  of  law,  that  the  defendant  should 
erect  guard  rails,  while.  In  our  opinion,  if 
the  pond  was  dangerous  to  travel  on  the  high- 
way, the  defendant  waa  then  required  to  do 
what  was  reasonably  necessary  to  protect  the 
public  from  this  danger,  and  it  was  for  the 
Jury  to  say  whether  under  the  circumBtances, 
guard  rails  should  have  been  erected  or  not, 
and  whether  such  injury  might  have  beoi 
foreseen  and  avoided.  On  the  other  band, 
the  fifth  Instruction  and  other  InstmctionB 
given  at  the  request  of  defendant  were  too 
favorable  to  defendant,  for  they  told  the  Juiy 
that  if  the  proximate  cause  of  the  accident 
was  that  the  horse  became  frightened  at  a 
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pair  of  goa'ts  bitched  to  a  sled,  and  that, 
"bnt  for  said  horse  becoming  frightened  at 
tbe  goats  driven  to  the  sled,  the  accident 
'would  not  have  happened,"  they  should  find 
for  defendant.    As  the  nndlsputed  evidence 
shows  clearly  that  the  accident  would  not 
have  happened  but  for  the  fact  that  the  horse 
became  frightened  at  the  goats  this  fifth  In- 
struction was  virtually  an  Instruction  to  find 
for  the  defendant    The  fact  that  the  horse 
became  frightened  at  tbe  goats  was  no  doubt 
one  cause  of  the  bijury,  but  that  did  not 
necessarily  relieve  the  defendant  from  liabil- 
ity.   The  horse  did  not  run  away.    He  began 
to  back  and  became  to  a  certain  extent  un- 
controllable, but  be  did  not  get  completely 
beyond  the  control  of  the  driver  until  the  bug- 
gy was  backed  over  the  edge  of  the  roadway 
and  went  Into  the  pond,  dragging  the  horse 
after  It    Horses,  when  frightened,  often  back 
away  from  the  object  that  alarms  them,  but 
on  being  encouraged  by  thdr  driver  frequent- 
ly regain  their  composure  and  move'  on  again. 
So,  under  tbe  facts  of  this  case,  it  was  for 
the  Jury  to  say  whether  If  there  had  been 
guard  rails  or  something  to  prevent  the  bug- 
gy from  going  Into  the  pond  this  accident 
would  have  happened.    If,  notwithstanding 
tbe  fright  of  the  horse,  tbe  accident  would 
not  have  happened  If  there  had  been  g;uard 
rails,  and  If  tbe  absence  of  guard  rails  was 
due  to  the  fault  of  the  defendant,  then  Its 
oegllgence,  as  well  as  the  fright  of  the  horse, 
is  a  proximate  cause  of  the  Injury.    If  that 
was  80,  then  as  the  plaintiff  was  not  respon- 
sible for  tbe  presence  of  the  goats  on  the 
bridge,  or  tbe  fright  of  the  horse,  he  can  re- 
cover if  the  driver  of  the  horse  was  guilty  of 
no  negligence  contributing  to  the  Injury.    We 
are  therefore  of  the  opinion  that  the  fifth  in- 
struction and  some  of  the  other  Instructions 
given  for  the  defendant  were  misleading  and 
erroneous.    St  lu  Ry.  Co.  v.  Aven,  61  Ark. 
141,  32  S.  W.  SCO.    Counsel  for  the  defendant 
bave  cited  Hill  v.  New  River,  9  B.  &  S.  303, 
and  other  cases  which  hold  under  similar 
instructions  that  no  recovery  can  be  had  for 
tbe  reason  that  the  fright  of  the  horse  and 
not  the  absence  of  barriers  Is  tbe  proximate 
cause  of  the  injury.    But  these  cases  were 
considered  by  this  court  in  case  of  Railway 
Co.  T.  Aven,  cited  above,  where  It  was  held 
that  the  fright  of  the  horse  and  the  absence 
of  barriers  were  both  causes  directly  con- 
tribnting  to  the  Injury,  and  if  one  of  these 
contributing  causes  was  due  to  the  fault  of 
tbe  defendant,  the  plaintiff  could  recover  for 
tbe  injury  caused  thereby,  when  he  himself 
was  free  from  negligence.  This  case  is  strong- 
er for  the  plaintiff  for  the  reason  that  the 
borse  was  not;  in  this  case,  running  away,  nor 
completely  beyond  the  control  of  the  driver, 
but  was  only  backing  away  from  the  object 
that  alarmed  him. 

The  first  instruction  given  for  the  defend- 
ant was  too  long,  and  Involved  and  submitted 
VUMtions  to  tbe  Jury,  some  of  which  were  not 


controverted  and  others  Immaterial.  It  is 
true  that  there  was  some  excuse  for  this  In- 
struction, in  that  It  followed,  to  some  extent, 
the  statements  in  the  complaint,  which  con- 
tains a  number  of  allegations  which  were 
unnecessary  to  make  in  tbe  complaint  The 
complaint  should  allege  the  substantive  or 
issuable  facts,  and  it  is  unnecessary  to  set 
out  the  evidence,  or  a  history  of  the  transac- 
tions leading  up  to  the  essential  or  Issuable 
facts.  Bliss  on  Code  Plead.  (3d  Ed.)  g  206. 
But  the  fact  that  matters  of  evidence  and 
other  unnecessary  allegations  were  set  out  in 
the  complaint  does  not  Justify  the  court  in 
telling  the  Jury  that  such  allegations  must  be 
proved  when  they  are  Immaterial.  Among 
other  allegations  which  the  instruction  told 
the  Jury  that  the  plaintiff  must  prove  to  make 
out  his  case  was  that  "the  defendant  erected 
across  the  stream  and  overflowed  ground  a 
bridge  and  dump  and  roadway,"  and  contin- 
ued up  to  the  time  of  the  accident  "to  main- 
tain and  have  supervision  of  the  keeping  up 
of  said  dump  and  highway,"  etc.  But  this 
was  not  correct,  for  the  right  to  recover  In 
this  case  depends  not  on  whether  the  defewl- 
ant  constructed  and  maintained  this  road- 
way, but  on  whether  It  by  banking  this  water 
around  a  public  highway  created  a  danger  to 
the  public  and  then  negligently  failed  to  take 
proper  precautions  to  guard  tbe  public 
against  injury. 

For  the  errors  indicated  the  Judgment  is 
reversed,  and  canse  remanded  for  a  new  triaL 


FORDYCB  &  McKEB  v.  WOMAN'S  CHRIS- 
TIAN NAT.  LIBRARY  ASS'N. 
(Supreme  Court  of  Arkansas.     July  2,  1906.) 

1.  OnAarrixs  —  Gobpoba.iions  —  Chabitabu 

Trust. 

A  corporation  was  organized  for  the  pur- 
pose of  establishiBg  and  maintaining  a  library 
at  a  health  resort  Tbe  constitution  presented 
with  the  petition  for  the  organization  recited 
that  **we  whose  names  are  annexed,  desiring  to 
form  an  association  to  organize  a  *  *  * 
library  for  own  benefit,  and  that  of  *  *  * 
people  who  visit"  the  resort  Held,  that  the  cor- 
poration was  a  charitable  trust;  the  phrase 
"for  our  own  benefit"  not  i)eing  understood  as 
confined  to  the  persons  who  signed  tbe  petition 
for  a  charter,  but  intended  to  embrace  all  per- 
sons who  should  thereafter  contribute  to  the 
support  of  the  library. 

[Ed.   Note.— For  cases   in  point,  see  vol.  9, 
Cent  Dig.  Charities,  §  16. 

2l  Pobuo  IiANDs— Patent— Trrr,E  Acqdibed. 
A  corporation  was  a  charitable  trust  Con- 
gress authorized  it  to  purchase  certain  lots  for 
the  uses  and  purposes  of  the  cor^ration.  The 
lota  were  entered  b^  tbe  corporation  and  a  pat- 
ent was  Issued  to  it  containing  no  limitations 
or  conditions,  except  one  forbidding  the  boring 
for  hot  water  on  the  lots.  Held,  that  the  patent 
conveyed  an  estate  in  fee. 

[Ed.  Note.— For  cases  in  point  see  voL  41, 
Cent  Dig.  Public  Lands,  g  314.] 

8.  Ohabities— ToBTB  of  Agents  ob  Tbustees 
— JuooMENT — Execution. 

The  property  of  a  charitable  trust  cannot 
be  sold  under  execution  issued  on  a  Judgment 
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rendered  for  the  nonfeasance,  misfeasance,  or 
malfeasance  of  its  agents  or  trustees. 

[Ed.  Note.— For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Cliarities,  {  103.] 

4.  Same— Question  of  Exemption— Cokcltt- 
BivENEss  or  JunouENT. 

A  judgment  against  a  charitable  corpora- 
tion is  conclusive  on  thie  amount  of  the  demand, 
but  it  does  not  conclude  the  question  as  to  the 
liability  of  any  property  of  the  corporation  to 
seizure  under  an  execution  issued  under  it. 

5.  Same. 

Kirby's  Dig.  i  943,  providing  that  corpora- 
tions for  benevolent  purposes  shall  have  such 
powers  of  suing  and  being  sued  as  may  be  nec- 
essary to  their  efficient  management  and  the 
promotion  of  their  purposes,  indicates  that  the 
management  and  promotion  of  the  purposes  of  a 
charitable  corporation  are  to  be  kept  steadily  in 
view,  and  a  judgment  rendered  against  it  does 
not  prevent  it  from  asserting  that  its  property 
is  exempt  from  execution. 
McCulloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Alexander  M.  Duffie,  Judge. 

Action  by  the  Woman's  Christian  National 
Library  Association  against  Fordyce  & 
McKee.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL    Modified  and  affirmed. 

Wood  &  Henderson  and  Ratcllffe  &  Fletch- 
er, for  appellants.    R.  O.  Davis,  for  appellee. 

ROSE,  Special  Judge.  On  the  14th  day  of 
June,  1902,  several  ladles  filed  a  petition  in 
the  Garland  circuit  court,  praying  that  they 
might  be  Incorporated  under  the  name  of  the 
"Woman's  Christian  National  Library  As- 
sociation for  the  purpose  of  establishing,  pro- 
viding, and  keeping  In  the  city  of  Hot 
Springs,  Garland  county.  Ark.,  a  library  for 
the  free  use  of  the  public  generally,  and  of 
soliciting  and  receiving  donations  and  aid  for 
said  purposes."  The  constitution  presented 
with  the  petition  was  preceded  by  the  fol- 
lowing preamble:  "We,  whose  names  are 
annexed,  desiring  to  form  an  aBsocIatlon  to 
organize  a  reading  room  and  library  for  our 
own  "beneflt,  and  that  of  the  multitude  of 
people  who  visit  our  city  In  search  of  health 
and  pleasure,  do  pledge  ourselves  to  be 
governed  by  the  following  constitution." 
Then  follow  provisions  as  to  membership: 
Any  lady  might  become  a  member  by  paying 
an  initiation  fee  of  $2  annually  and  25  cents 
monthly  dues.  Persons  of  either  sex  might 
become  honorary  members  for  life  on  pay- 
ment of  $50;  and  any  one  might  become  a 
"life  patron"  on  payment  of  $250.  The  ob- 
ject of  the  association  was  further  stated 
as  follows:  "The  object  of  this  association 
sball  be  to  provide  books,  newspapers,  and 
magazines  of  such  character  as  will  afford 
Instruction  and  diversion;  but  such  books 
and  papers  as  are  demoralizing  In  their  ten- 
dency or  subversive  of  religion  shall  not  he 
admitted;  also  to  provide  a  suitable  and 
attractive  building  where  the  literature  of 
the  association  may  be  permanently  lodged, 
and  where  suitable  lectures  on  such  sub- 
jects as  are  not  In  the  field  of  political  or 
theological  controversy  and  other  entertain- 


ments not  In  conflict  with  the  objects  of  the 
association  may  be  given." 

Having  been  duly  Incorporated,  applicatioD 
was  made  by  the  association  to  Congress  for 
leave   to  erect  a   library    building   on  the 
government     reservation    at    Hot    Springs. 
This  was  refused.    But  Congress  passed  an 
act  approved  July  8,   1882,  authorizing  the 
association  to  purchase  "for  the  uses  and  pa^ 
poses  of  such  association"  lots  11  and  12  In 
block   127  In  the  city  of  Hot  Springs.    23 
Stat  155,  c.  282.    These  lots  having  been  pre- 
viously appraised  by  the  United  States,  were 
now  entered  by  the  association  on  payment 
of  $100,  and  a  patent  was  accordingly  Issued 
by  the  President    The  patent  contains  no 
limitation  or  condition   except  one  forbid- 
ding the  boring  for  hot  water  on  the  lots 
conveyed.    Preparatory  to  building  a  house 
on  these  lots  for  the  proposed  library  the 
association    employed    one    Murray  to   ex- 
cavate the  rock  on  the  mountain  side,  so 
as  to  secure  a  proper  foundation;  and  while 
this  work  was  In  progress  resort  was  had  to 
blasting,  whereby  one  Thomas  had  his  leg 
broken  by  a  shattered  piece  of  rock  thrown 
out  into  the  street    To  recover  damages  for 
this  injury  Thomas  brought  suit  against  the 
association  In  the  United  States  Circuit  Court 
held  at  Little  Rock,  In  which  he  recovered  a 
Judgment  for  $7,&12  on  the  21st  of  December, 
1893.    Execution  having  Issued  on  this  judg- 
ment the  lots  were  sold  under  It,  and  were 
bought  by  Wood  &  Henderson  for  $6,000,  and 
In  due  time  they  received  the  marshal's  deed 
therefor.    Wood    &■   Henderson    afterwards 
conveyed  the  lots  to  the  appellants  Fordyce 
&  McKee.    On  the  21st  of  June,  1902,  the 
library  association  brought  an  action  in  the 
Garland   circuit  court  against    Fordyce   & 
McKee  to  recover  tbe  lots,  alleging  that  the 
association  was  merely  a   trustee,   holding 
them  for  a  public  and  charitable  use,  having 
no  beneficial  Interest  that  could  be  seized 
or  sold  under  execution  to  satisfy  a  Judgment 
against  the  association  for  the  negligence  or 
torts  of  Its  agent;   and  that  the  defendants 
Intended   to  divert  the   property   from   its 
charitable  uses,  and  to  apply  It  to  the  uses 
of  a  street  car  line.    The  defendants  demur- 
red.   The  demurrer  was  sustained,  and  the 
plaintiff  appealed  to  this  court,  which  revers- 
ed the  Judgment  of  the  court  below;    but 
as  there  was  not  a  full  bench,  and  the  Judges 
were  not  agreed  as  to  the  grounds  of  revers- 
al, the  merits  of  the  cause  were  not  fully 
passed  upon.    See  Woman's  Christian  Na- 
tional Library  Association  v.  Fordyce  (Ark.) 
86  S.  W.  417.    On  a  second  trial  in  the  court 
below  the  plaintiff  recovered  a  judgment  for 
the  lots  and  $200  for  damages  by  reason  of 
their   detention,    and    defendants    appealed. 

1.  We  are  convinced  that  this  is  a  case 
of  a  charitable  trust  We  are  referred  to 
the  decision  In  Old  South  Society  v.  Crocker, 
119  Mass.  1,  20  Am.  Rep.  299;  but  that  is 
not  in  point    In  that  case  the  court  found 
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tbat  a  trast  was  declared  for  "the  benefi- 
ciaries, which  were  the  grantees  themselves, 
and  socb  as  they  shonld  associate  to  them- 
selTes."  The  court  was  influenced  by  th« 
farther  limitation  in  the  deed  "to  their  heirs 
and  snccessors"  implying  "that  the  grantor 
contemplated  a  permanence  of  association 
of  the  cestuis  que  trust"  The  court  added: 
"Gifts  for  the  erection  of  houses  of  public 
worship  or  for  the  uses  of  the  ministry  may 
constitute  a  public  charity,  If  there  is  no 
definite  body  for  whose  use  the  gift  was  in- 
tended capable  of  receiving,  holding  and  us- 
ing It  in  the  manner  intended.  To  give  it 
tbe  character  of  a  public  charity  there  must 
appear  to  be  some  benefit  to  l>e  conferred  up- 
on, or  duty  to  be  performed  towards  either 
the  public  at  large,  or  some  part  thereof  or 
an  indefinite  class  of  persons."  Page  22. 
In  tbls  case  one  of  the  objects  of  the  associa- 
tion 18  to  "organize  a  reading  room  and  li- 
brary for  our  own  t)eneflt  and  that  of  the 
mnltitude  of  people  who  visit  our  city  in 
Bearch  of  health  and  pleasure."  This 
clause  does  designate  an  indefinite  class  of 
persons.  It  Is  plain  enough  that  the  phrase 
•^or  our  own  benefit"  is  not  to  be  understood 
as  confined  to  the  persons  who  signed  tbe 
petition  for  a  charter,  but  was  intended  to 
embrace  all  persons  who  should  thereafter 
contribute  to  the  support  of  the  library  by 
l)ecomlng  members  of  the  association.  This 
was  also  an  indefinite  class  of  persons.  It 
certainly  does  not  change  the  nature  of  the 
charity  that  tbe  members  of  the  association 
may  also  enjoy  the  privileges  of  the  library 
along  witb  other  beneficiaries.  It  is  clear 
from  tbe  rules  as  to  the  admission  of  new 
members  tbat  the  object  is  to  increase  the 
utility  of  tbe  association  by  an  appeal  to  tbe 
public  for  an  extension  of  Its  influence  and 
for  its  support  The  English  statute  of  43 
Ellz.  c.  4,  is  in  force  in  this  state.  In  it 
schools  and  free  schools  are  mentioned,  but 
not  libraries.  Tbe  statute  was,  however, 
only  remedial  and  ancillary,  and  did  not 
affect,  in  any  wise,  tbe  Jurisdiction  of  the 
chancery  court  as  it  previously  existed. 
Onld  V.  Washington  Hospital,  95  U.  S.  303, 
24  L.  Ed.  450;  Blscoe  v.  Tbweatt.  74  Ark. 
545,  86  S.  W.  432.  That  a  free  public  li- 
brary is  a  charity  there  has  never  been  any 
doubt.  Duggan  v.  Slocum  (C.  C.)  83  Fed. 
244;  PIt&ering  v.  Sbotwell.  10  Pa.  23;  Cott- 
man  v.  Grace,  41  Hun  (N.  T.)  345;  Fair- 
banks T.  liSmson,  09  Mass.  533;  Drury  y. 
Xatick,  10  Allen  (Mass.)  169;  Jones  v. 
Habersham.  107  U.  S.  180,  2  Sup.  Ct  836,  27 
L.  Ed.  401.  The  Importance  of  a  public 
library  at  a  great  health  resort  where  many 
invalids  congregate  in  search  of  health,  often 
despondent  and  sad  hearted  from  the  effects 
of  disease,  loneliness,  and  melancholy  fore- 
bodings, cannot  I>e  questioned.  We  may 
suppose  tbat  of  those  who  go  there  for 
pleasure  the  majority  will  not  be  inditferent 
to  the  pleasure  to  be  derived  from  reading. 


A  distinguished  writer  of  the  eighteenth 
century  has  said:  "An  author  may  be  con- 
sidered as  a  merciful  substitute  to  the  Leg- 
islature. He  acts,  not  by  punishing  crimes, 
but  by  preventing  them." 

A  public  library  not  only  tends  to  tbe  dif- 
fusion of  knowledge,  but  also  to  public  im- 
provement in  morals.  The  charter  of  tbe  as- 
sociation In  this  case  provides  that  demoral- 
izing books  shall  not  be  admitted  Into  the 
library;  bat  if  tbat  clause  had  been  omit- 
ted, the  result  would  bave  been  the  same. 
Tbls  principle  of  selection,  in  ordinary  put>- 
lie  libraries,  operates  automatically,  since 
men  and  women  having  cblldren  to  bring  up, 
and  many  other  persons  having  the  public 
good  at  heart,  will  not  patronize  or  help  to 
support  a  library  in  which  pernicious  books 
form  a  part  It  goes  without  saying  that 
whatever  contributes  to  the  advance  of  pub- 
lic morals  and  that  of  civilization  tends  to 
the  support  of  law  and  order,  and  the  pre- 
vention of  crime.  The  library  association  is 
organized  purely  for  charitable  purposes.  It 
has  no  capital  stock,  no  provision  for  mak- 
ing dividends  or  proflts,  and  is  as  unselfish 
as  any  enterprise  can  be.  McDonald  v.  Mass. 
General  Hosptal,  120  Mass.  432,  21  Am.  Rep. 
629.  Whatever  it  receives  from  any  source  it 
holds  in  tmst  for  the  purposes  mentioned 
in  its  charter;  that  is,  for  sustaining  the  li- 
brary and  "increasing  its  benefits  to  tbe  pub- 
lic, by  extending  or  improving  its  accomoda- 
tions and  diminishing  its  expenses.  Its  funds 
are  derived  mainly  from  public  charity.  Its 
affairs  are  C(»iducted  for  a  great  public  pur- 
pose. "Id.;  Powers  v.  Mass.  General  Hos- 
pital, 109  Fed.  299,  47  O.  a  A.  122,  65  L.  R. 
A.  372.  By  our  Constitution  "buildings, 
grounds  and  materials  used  exclusively  for 
public  charity"  are  exempt  from  taxation. 
Article  15,  §  6.  See,  also,  KIrby's  Dig.  g  6887. 
Further,  in  order  to  encourage  institutions 
of  that  kind,  and  to  diffuse  their  usefulness 
through  all  time,  ample  provision  Is  made  by 
statute  for  the  incorporation  of  cbarlties. 
KIrby's  Dig.  {  937.  By  our  statutes  cities  of 
tbe  first  and  second  class  are  "empowered^  to 
establish  and  maintain  public  libraries"  and 
to  levy  a  tax  for  tliat  purposa  KIrby's  Dig. 
{  5543. 

2.  It  seems  clear  that  the  patent  to  the 
library  association  conveyed  an  estate  In 
fee  simple.  To  create  a  limitation  or  a  con- 
dition the  intent  must  be  clearly  shown ;  and 
tbe  mere  expression  of  a  purpose  in  a  convey- 
ance will  not  debase  a  fee ;  Stuart  v.  Easton, 
170  n.  S.  394,  390,  18  Sup.  Ct  650,  42  L.  Ed. 
1078;  Wright  v.  Morgan,  191  U.  S.  55,  24 
Sup.  Ct  6,  48  L.  Ed.  89.  This  question  has 
been  discussed;  but  we  do  not  perceive  its 
relevancy ;  for  if  the  patent  conveyed  an  es- 
tate subject  to  a  condition  or  limitation 
there  would  have  been  an  estate  in  the  pat- 
entee until  the  limitation  attached  or  tbe  con- 
dition was  enforced.  A  lease  or  qualified 
fee  during  its  continuance  has  all  tbe  in- 
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ddenta  of  a  fee  simplfc  It  Is  descendible  and 
assignable,  and  the  owner,  while  bis  title 
contlnnes,  has  the  same  right  to  the  ez- 
clnslve  use  and  enjoyment  of  the  land,  and  as 
complete  dominion  over  It,  as  though  he 
held  It  In  fee  simple.  16  Cyc.  603.  Such  an 
estate  would  be  as  liable  to  seizure  and  sale 
under  execution  as  if  it  were  a  larger  estate. 
In  order  to  see  whether  the  library  associa- 
tlon  Is  a  charitable  one  or  not,  we  need  not 
examine  the  patent ;  but  we  must  look  to  its 
charter  to  discover  to  what  uses  Its  property 
is  dedicated. 

3.  The  authorities  on  the  subject  of  liabij- 
Ity  of  charities  for  the  negligoice  of  agents 
or  employes  are  extremely  dlvergmt  There 
are  at  least  four  classes  of  cases:  (1)  Cases 
holding  that  the  property  of  a  charl^  cannot 
be  sold  under  execution.  Of  these  we  shall 
speak  presently.  (2)  Cases  construing  chari- 
ties nnfavttrably,  and  assimilating  them  to 
private  corporations  organized  for  profit,  as 
In  the  cases  of  Presbyterian  Congregation  v. 
Colt,  2  Grant  Cas.  75,  and  Davis  v.  Central 
Congregational  Society,  129  Mass.  372,  37 
Am.  Rep.  8G8.  (8)  Cases  holding  that  trus- 
tees of  a  charity,  though  not  answerable  for 
the  negligence  of  Its  agents,  were  liable  for 
want  of  ordinary  care  In  their  selection. 
This  seems  to  be  a  compromise  between  two 
irreconcilable  principles.  Such  was  the  case 
of  Hearns  v.  Waterbury  Hospital,  66  Conn. 
08,  33  Atl.  595,  31  L.  R.  A.  224.  The  case 
of  Union  Pacific  Ry.  ▼.  Artist,  60  Fed.  365, 
9  C.  a  A.  14,  23  L.  R.  A.  681,  is  not  in  point 
In  that  case  it  was  held  that  a  hospital 
maintained  by  a  railroad  company  for  the 
free  treatment  of  Its  employes,  supported 
partly  by  the  monthly  contributions  of  all  its 
employes  and  partly  by  the  company,  and  not 
maintained  for  profit,  Is  a  charitable  insti- 
tution ;  and  that  the  company  is  not  respon- 
sible for  injuries  caused  by  improper  treat- 
ment by  a  physician  or  attendants  employ- 
ed in  the  hospital  by  the  railway  company  by 
which  the  plaintiff,  an  employe  of  the  com- 
pany, was  Injured,  where  the  master  had  ex- 
ercised ordinary  care  in  selecting  sucb  physi- 
cian or  attendants.  Various  similar  cases 
are  to  be  found  In  the  books;  and  several 
are  cited  in  Powers  v.  Massachusetts  Homeo- 
pathic Hospital,  109  Fed.  800;  47  C.  C.  A. 
122,  65  L.  R.  A.  872.  They  are  all  railway 
cases;  and  railway  companies  are  not  char- 
itable corporations.  If  In  any  one  of  these 
cases  the  Judgment  of  the  trial  court  against 
the  company  had  remained  unreversed,  and 
an  execution  issued  upon  It  had  been  levied  on 
the  hospital  buildings  of  the  railway  com- 
pany, then  the  question  now  under  discussion 
might  have  been  presented;  but  such  was  not 
the  case  in  any  of  them. 

4.  Cases  holding  that  on  a  Judgment  against 
a  charitable  organization  the  grounds  and 
buildings  of  the  defendant  cannot  be  sold 
under  execution,  but  that  any  of  its  unap- 
propriated funds  may  be  applied  to  the  satis- 


faction of  the  Judgment  Such  was  the  case 
of  Olavln  V.  Rhode  Island  Hospital,  12  B.  L 
411,  84  Am.  Rep.  675,  decided  on  the  authority 
of  Mersey  t.  Docks,  11  H.  L.  686;  though  that 
was  not  a  ease  of  a  charity;  but  was  a  salt 
against  a  public  board,  charged  with  the  duty 
of  keeping  certain  docks  In  order,  for  negli- 
gence in  performing  their  public  duties.  As 
we  shall  see  no  such  suit  could  be  sustained 
in  this  state.  The  decision  in  the  Glarln 
Case  seems  also  to  be  based  on  a  compromise. 
The  court  said  that  the  buildings  and  groonds 
of  the  hospital  were  "subject  to  so  strict 
a  dedication  that  it  could  not  be  diverted  t» 
the  payment  of  damages,"  but  "that  funds 
which  were  applicable  generally  to  the  use  of 
the  hospital"  might  be  so  diverted.  And  yet 
it  would  seem  plain  that  funds  not  invested 
in  buildings  and  grounds  would  be  as  strict- 
ly dedicated  to  public  uses  as  any  other  spe- 
cies of  property.  Charities  must  have  funds 
on  hand  to  meet  expenses.  They  cannot  live 
on  the  wind,  and  that  which  takes  away  the 
means  of  living  takes  away  life.  All  sums 
received  by  a  charity,  from  whatever  source, 
"are  held  upon  the  same  trust  as  those  which 
are  the  gifts  of  pure  benevolence."  Mc- 
Donald T.  Massachusetts  General  Hospital, 
120  Mass.  435,  21  Am.  R^.  529.  "The  dooa- 
tlons.  If  any  are  ever  made,  must  be  used 
according  to  the  terms  of  the  gift"  Benton 
V.  Boston  City  Hospital,  140  Mass.  17,  1  N.  E. 
836,  64  Am.  Rep.  436b  We  are  of  opinion 
that  In  this  state  the  property  of  a  Charity 
cannot  be  sold  under  execution  Issued  on  a 
Judgment  rendered  for  the  nonfeasance,  mis- 
feasance, or  malfeasance  of  Its  agents  or  tros- 
tees.  It  would  be  difficult  to  overestimate 
the  benefits  that  have  been  derived,  directly 
and  Indirectly,  from  charities  having  their  ori- 
gin In  private  benevolence.  Our  common- 
school  system  and  all  laws  for  the  relief  of 
the  poor  and  destitute  In  England  and  In  this 
country  have  no  other  source.  2  Perry, 
Trusts,  (  691.  Consequently  charities  are 
much  favored  In  the  law,  and  they  are  upheld 
wherever  possible.  Duggan  v.  Slocum  (C  0.) 
88  Fed.  246;  Ould  v.  Washington  Hospital,  95 
U.  S.  313,  24  L.  Ed.  4.50.  The  same  rule  was 
applied  in  the.  Roman  law.  1  Domat  Tit  1, 
8  2,  14.  And  it  is  from  that  law  that  our 
doctrine  of  charities  is  largely  derived.  2 
Sto.  Eq.  I  1137.  A  hundred  years  ago  Lord 
Eldon  said:  "It  has  been  urged  for  the  de- 
fendants, over  200  years  ago  it  would  have 
been  urged  with  great  effect  that  no  distinc- 
tion ought  to  be  made  In  the  proceedings  be- 
tween a  charity  and  an  individual.  But  at 
this  time  it  is  much  too  late,  with  reference 
to  a  great  many  doctrines,  to  insist  upon  that; 
for  the  court  does  not  hold  out  relief  to  char- 
ities under  circumstances  In  which  it  would 
not  give  relief  against  defendants  in  ordi- 
nary cases.  Atty.  Gen.  v.  Jackson,  11  Yes.  967. 
So  In  a  charity  case  if  the  bill  prays  the 
wrong  relief  the  court  will  give  the  proper 
relief.   Atty.  Gen.  v.  Wbitely,  Ves.  246.    Thus- 
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in  Atty.  Gen.  r.  Stanford,  a  bill  affecting  a 
cbarlty  was  dismissed;  bnt  the  conrt  of  its 
own  motion  mtered  a  decree  establishing  the 
cbarttr.  In  this  respect  charity  cases  differ 
from  all  others.  Atty.  Oen.  v.  Jeanes,  1  Atk. 
355;  Atty.  Gen.  v.  Bucknall,  2  Id.  328."  Be- 
ing public  Qtilities  of  a  very  high  order, 
charities  are  Intimately  associated  with  the 
state,  which  exercises  over  them  throngh  its 
courts  a  watclifal  superrision,  so  that  their 
property,  funds,  and  revenues  shall  not  be 
diverted  to  any  Improper  purpose,  and  tbat 
trustees  and  agents  shall  perform  the  duties 
assigned  to  them  with  honesty  and  fidelity, 
end  for  the  best  advantage  of  the  charitable 
ases  designated  by  the  donor  or  donors.  SV>r 
these  ends  the  chancery  courts  have  an 
original  and  an  inherent  jurisdiction.  Vlda] 
V  Glrard.  2  How.  195.  U  L.  Ed.  205.  If 
the  estate  is  misapplied  the  remedy  is  not  for- 
feiture, but  a  suit  to  enforce  a  trust.  Brown 
V.  Meeting  Street  Baptist  Society,  9  R.  1. 186. 
It  is  the  duty  of  the  courts  to  correct  all 
abases  in  the  management  of  the  trust  and 
to  preserve  the  property.  Stanley  v.  Colt, 
6  n^all.  119,  18  L.  Ed.  502.  The  trustees  can 
always  be  required  to  account  for  the  dis- 
tribution of  the  funds,  and  they  can  be  dealt 
with  by  the  court  for  any  bad  faith  or  breach 
of  the  trust.  2  Perry,  Trusts,  H  712,  719.  If 
a  donor  makes  a  gift  for  a  particular  char- 
ity, and  appoints  no  trustee,  the  charity  will 
not  fail ;  for  the  court  will  appoint  a  trustee. 
Reeve  v.  Atty.  Oen.,  3  Hare,  191.  So  If 
the  devise  is  to  a  corporation  not  yet  in  exist- 
ence it  will  pass  to  one  tbat  may  be  after- 
wards organized.  Inglis  v.  Trustees,  8  Pet. 
99,  7  L.  Ed.  617.  Devises  for  charitable  pur- 
poses that  are  void  at  law  are  often  sustained 
In  chancery.  2  Sto.  Eq.  {  1170.  Where  a  lit- 
eral execution  of  a  charitable  devise  becomes 
hien>edlent  or  impracticable  the  court  will 
execute  it  as  nearly  as  it  can  according  to 
the  original  purpose.  Id.  |  1169.  The  court 
will  supply  all  defects  of  conveyances  where 
tbe  donor  has  capacity  to  convey  unless  the 
mode  of  donation  contravenes  some  statutory 
provMon.    Id.  (  1171. 

Tbe  chancery  court  has  jurisdiction  over  the 
trustee  of  charities,  as  it  has  over  all  trustees, 
to  see  that  they  do  not  commit  a  breach  of 
their  trust,  or  apply  the  fund  in  bad  faith, 
or  to  purposes  that  are  not  charitable.  2  Per- 
ry, Trusts,  I  719.  So  intimate  is  the  connec- 
tion between  the  state  and  organised  chari- 
ties that  It  is  the  duty  of  the  Attorney  Gener- 
al to  Intervene  in  all  cases  where  there  is 
a  violation  of  duty  by  the  trustees  that  en- 
dangers or  impairs  tbe  charity.  Id.  i  744. 
And  In  Bncb  cases  strict  mles  of  practice  can- 
not be  Insisted  upon.  Id.  A  public  charity 
is  not  within  the  rule  as  to  perpetuities. 
Biscoe  V.  Tbweatt,  74  Ark.  646,  86  S.  W.  432. 
Tbe  doctrine  of  liability  of  the  principle  for 
the  acts  of  his  agent  performed  within  the 
scope  of  his  authority,  as  expressed  in  the 
maxim  "respondeat  superior,"  is  not  of  uni- 
versal application.    It  does  sot  apply  either 


to  the  state  or  the  federal  government 
Belknap  v.  Sdilld,  161  D.  S.  17,  16  Sup.  Ct 
443,  40  L.  Ed.  699 ;  Broom,  Leg.  Max.  p.  865. 
With  us  a  municipal  corporation  Is  not  liable 
in  a  civil  action  to  one  who  is  Injured  by  rea- 
son of  a  defective  street,  although  the  statute 
requires  that  the  municipality  shall  keep  the 
streets  in  good  repair.  Arkadelphla  v.  Wind- 
ham, 49  Ark.  189,  4  S.  W.  450,  4  Am.  St  Rep. 
32;  Ft  Smith  v.  York,  52  Ark.  84,  12  S.  W. 
157.  The  same  rule  applies  to  counties. 
Granger  v.  Pulaski  County,  26  Ark.  87.  So 
of  school  districts  and  other  quasi  public 
corporations.  School  District  v.  Williams, 
38  Ark.  454.  Collier  v.  Ft  Smith,  73  Ark. 
447,  84  S.  W.  480,  68  L.  R.  A.  237.  The  rea- 
son {^ven  for  the  exemption  of  the  property 
of  cities,  counties  and  other  public  corpora- 
tions from  sale  under  execution  is  that  they 
are  public  agencies  of  the  state;  The  state 
itself  is  merely  a  trustee  for  the  public  good. 
It  has  no  other  excuse  for  being.  Coun- 
ties, towns,  school  districts,  and  similar  pub- 
lic bodies,  being  a  part  of  the  machlDery  of 
the  state  government  hold  their  property  of 
whatever  kind  subject  to  the  some  trusts,  so 
that  it  cannot  be  diverted  to  individual  uses, 
the  whole  object  of  the  government  being  to 
confer  the  greatest  good  on  the  greatest  num- 
ber. In  this  work  charities  are  important 
helpers  and  co-workers,  relieving  the  state 
of  a  large  part  of  Its  burdens.  In  every  com- 
munity there  are  schools,  colleges,  hospitals, 
and  churches  that  are  fruitful  In  good  works 
that  could  not  be  performed  by  the  state 
with  the  aid  of  any  number  of  policemen  or 
that  of  a  standing  army.  In  their  several 
ways  charities  are  more  efficient  In  promoting 
the  public  good  than  the  state  could  be  act- 
ing without  their  aid.  Whatever  privileges 
or  exemptions  may  be  granted  to  such  chari- 
ties by  the  state  are  not  gratuities;  for 
without  schools,  hospitals,  churches,  and 
libraries  we  should  soon  relapse  Into  a  state 
of  semi-barbarism,  which  would  not  be  for 
the  public  good. 

The  Immunity  of  the  property  of  a  charity 
from  sale  under  execution  vests  on  special 
grounds.  The  property  of  a  corporation  or- 
ganized solely  for  charitable  purposes  is 
exclusively  dedicated  to  public  uses,  as  much 
so  as  the  streets  and  alleys  of  a  town  or  city; 
for  this  purpose  tbe  corporation  is  a  mere 
trustee.  Benton  v.  Boston  City  Hospital, 
140  Mass.  13.  18,  1  N.  B.  836.  64  Am.  Rep. 
436.  It  is  of  primary  Importance  to  the  pub- 
lic that  the  trust  shall  be  perpetuated.  The 
tmstees  or  the  corporation  are  usually  un- 
salaried agents,  devoting  their  time  and  la- 
bor to  tbe  use  and  benefit  of  the  publla  For 
their  own  wrongs  and  misdeeds  they  are 
personally  answerable,  just  as  are  the  physi- 
cian and  the  attendants  in  a  hospitaL  If 
the  doctrine  of  respondeat  superior  Is  ap- 
plied to  them  It  follows  that  along  with  their 
otho:  powers,  they  possess  an  implied  power 
to  destroy,  by  a  willful  violation  of  their 
duties,  by  collusion,  or  by  negligence,  the  pub- 
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lie  Interests  that  they  are  selected  to  pre- 
serve. Any  conclusion  that  tends  to  support 
that  Tlew  must  leave  out  o(  consideration 
the  public;  that  Is  to  say,  the  party  most 
deeply  interested.  To  say  that  the  trustees 
may  by  their  negligence  destroy  the  charity 
Is  simply  to  say  that  they  may  do  Indirectly 
and  by  Inadvertence  what  they  cannot  do 
directly.  The  doctrine  that  the  principle  of, 
respondeat  superior  has  no  appllcatloa  In 
this  class  of  cases  when  the  trustees  will- 
fully abuse  their  authority,  and  that  It  does 
apply  In  a  single  species  of  negligence,  would 
seem  to  be  merely  the  result  of  another  ef- 
fort to  find  a  compromise.  Nor  do  we  think 
that  an  Illogical  compromise  of  that  sort 
would  tend  to  the  public  advantage.  A  Judge 
or  a  Jury  might  be  convinced  after  a  case 
of  negligence  had  occurred  that  due  judgment 
and  discretion  had  not  been  used  In  the  selec- 
tion of  experts  and  other  agents,  when  per- 
haps they  themselves,  if  put  to  It,  In  a  similar 
case,  would  do  no  better,  and  might  do  worse; 
and  It  seems  to  us  that  If  onr  schools, 
churches,  bospitals,  and  other  charities  could 
be  sold  out  on  such  vague  matters  of  opin- 
ion, attont  which  men  would  naturally  dif- 
fer, the  result  would  be  extremely  unfor- 
tunate. In  the  case  of  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  624,  15  Atl.  553,  1  L.  R.  A. 
417,  6  Am.  St  Rep,  745,  the  court,  as  to  this 
question  decided  that  the  charity  was  not 
liable,  saying:  "It  would  be  carrying  the 
doctrine  of  respondeat  superior  to  an  un- 
reasonable and  dangerous  length.  That  doc- 
trine Is,  at  best,  as  I  once  before  observed, 
a  bard  rule.  I  trust  and  believe  It  will  never 
be  extended  to  the  sweeping  away  of  public 
charities;  to  the  misapplication  of  funds, 
specially  contributed  for  a  public  charitable 
purpose,  to  objects  not  contemplated  by  the 
donors.  I  think  It  may  be  safely  assumed 
that  private  trustees,  having  the  control  of 
money  contributed  for  a  specific  charity, 
could  not,  in  case  of  a  tort  committed  by  any 
one  of  their  members,  apply  the  funds  in 
their  bands  to  the  payment  of  a  Judgment 
recovered  therefor,  A  public  charity,  whether 
incorporated  or  not,  Is  but  a  trustee,  and  Is 
bound  to  apply  Its  funds  In  furtherance  of 
the  charity,  and  not  otherwise.  This  doc- 
trine is  hoary  with  antiquity,  and  prevails 
alike  In  this  country  and  In  England,  where 
it  originated  as  early  as  the  reign  of  Edward 
V,  and  It  was  announced  In  the  yearbook 
of  that  period." 

This  point  was  involved  In  Herlot's  Hos- 
pital V.  Rose,  1  CI.  &  F.  50&  In  that  case 
Lord  Cottenham  said:  It  Is  obvious  that  it 
would  be  a  direct  violation,  in  all  cases,  of 
the  purpose  of  a  trust  if  this  could  be  done; 
for  there  Is  not  any  person  who  ever  created 
a  trust  that  provided  for  payment  out  of  It 
of  damages  to  be  recovered  from  those  who 
Imd  the  management  of  the  fund.  No  such 
provision  has  been  made  here.  There  Is  a 
trust,  and  there  are  persons  Intended  to  man- 
age It  for  the  benefit  of  those  who  are  to  be 


the  objects  of  the  charity.  To  give  dam- 
ages out  of  a  trust  fund  would  not  be  to  ap- 
ply It  to  those  objects  which  the  author  of 
the  fund  had  in  view,  but  would  be  to  di- 
vert it  to  a  completely  different  purpose." 
liord  Brougham  said:  "The  charge  Is  that 
the  governors  of  the  hospital  have  illegally 
and  improerly  done  the  act  In  question,  and 
therefore  because  the  trustees  have  violated 
the  statute,  therefore — What?  Not  that  they 
shall  themselves  pay  the  damages,  but  that 
the  trust  fund  which  tliey  administer  shall 
be  made  answerable  for  their  misconduct. 
The  finding  on  this  point  is  wrong,  and  the 
decree  of  the  court  below  must  be  reversed." 
Lord  Campbell  said:  "It  seems  to  liave 
been  thought  that  if  charity  trustees  have 
been  guilty  of  a  breach  of  trust,  the  persons 
damnified  thereby  have  a  right  to  be  In- 
demnified out  of  the  trust  funds.  This  is 
contrary  to  all  reason,  justice,  and  common 
sense.  Such  a  perversion  of  the  Intention 
of  the  donor  would  lead  to  most  inconven- 
ient consequences.  The  trustees  would,  in 
that  case,  be  Indemnified  against  the  conse- 
quences of  their  own  misconduct,  and  the 
real  object  of  the  charity  would  be  defeated. 
Damages  are  to  be  paid  from  the  pocket  of 
the  wrongdoer,  not  from  a  trust  fund.  A 
doctrine  so  strange  as  the  court  below  has 
laid  down  In  the  present  case  ought  to  have 
been  supported  by  the  highest  authority. 
There  is  not  any  authority,  not  a  single 
shred,  here  to  support  it  No  foreign  or  con- 
stitutional writer  can  be  referred  to  for  such 
a  purpose.  •  •  •  Not  only  la  a  trustee 
for  a  public  or  private  use  not  permitted  to 
misapply  the  trust  funds  committed  to  his 
care,  but  if  he  convert  them  to  his  own  use, 
the  law  punishes  him  as  a  thief.  How  much 
better  than  a  thief  would  be  the  law  itself 
were  it  to  apply  the  trust's  funds,  contribut- 
ed for  a  charitable  object,  to  pay  for  injuries 
resulting  from  the  torts  or  negligence  of  the 
trustees.  The  latter  is  legally  responsible 
for  his  own  wrongful  acts."  It  Is  true  that 
some  of  the  courts  have  treated  this  case  as 
having  been  overruled  by  that  of  Mersey 
Docks  V.  Glbbs;  but  that  was  not  a  case  of 
a  charity,  but  one  of  a  public  corporation 
supirarted  by  government  funda  It  ia  true 
that  Lord  Brougham  In  bis  remarks  in  tbe 
Herlot's  Hospital  Case  speaks  of  charities 
and  public  corporations  as  If  they  were 
governed  by  the  same  rules;  an  error  that 
has  led  to  much  confusion.  In  England  the 
rules  relating  to  charities  and  to  public  cor- 
porations were  not  the  same.  The  case  of 
Mersey  Docks  v.  Oibbs  related  only  to 
public  corporations;  and  the  decision  in  the 
Harlot's  Hospital  Case  had  never  been  over- 
ruled. Moreover,  the  decision  In  Docks  v. 
Glbba  has  never  been  the  law  in  this  state. 
With  us  public  corporations  and  charities  are 
however  governed  by  the  same  rules  as  to 
the  matter  now  under  consideration,  because, 
the  doctrine  of  respondeat  superior  does  not 
apply  either  to  charities  or  to  public  cor- 
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poratlona.  The  principle  upon  wblch  the  law 
proceeds  In  cases  of  this  sort  is  well  ex- 
pressed In  Downs  t.  Harper  Hospital,  101 
Ulcb.  656,  00  N.  W.  42,  25  L.  a  A.  602,  46 
Am.  St  Kep.  427.  "If,  In  tbe  proper  execu- 
tion of  tbe  trust,  a  trustee  or  an  employ^ 
commits  an  act  of  negligence,  he  may  be 
beld  responsible  for  his  negligent  act;  but 
tbe  law  jealously  inwards  the  charitable  trust 
fond,  and  does  not  pevmlt  It  to  be  frittered 
away  by  the  negligent  acts  of  those  employed 
In  Its  execution.  The  trustees  of  this  fund 
could  not  by  their  own  direct  act  divert  It  from 
the  purpose  for  which  it  was  given,  or  for 
which  the  act  of  the  Legislature  authorised 
tbe  title  to  be  vested  In  the  defendant  It  cer- 
tainly follows  that  the  fund  cannot  be  In- 
directly diverted  by  the  tortious  or  negli- 
gent acts  of  the  managers  of  the  fund,  or 
their  employ^  though  such  acts  result  In 
damage  to  an  Innocent  beneficiary." 

Various  other  cases  to  the  same  effect  are 
cited  in  the  opinion  delivered  in  this  cause 
on  the  former  appeal.  "A  valid  vested  es- 
tate In  trust  (for  charitable  purposes)  can 
never  lapse  or  become  forfeited  by  any  mis- 
conduct In  the  trustee,  or  inability  In  the 
corporation  to  execute  It,  If  such  existed. 
Charity  never  falls;  and  it  Is  the  right  as 
well  as  the  duty  of  the  sovereign,  by  Its 
courts  and  public  officers,  as  also  by  the 
Legislature  (if  needed)  to  have  the  charities 
properly  administered."  Glrard  v.  Philadel- 
phia, 7  Wall.  15,  19  L.  Bd-  63.  "With  re- 
regard  to  the  liability  of  charitable  corpora- 
tions or  their  trustees  for  the  negligence  of 
their  agents  or  employes,  there  is  some 
difference  of  opinion,  but  the  decided  weight 
of  authority  denies  such  liability;  this  on 
two  grounds;  first  that  If  this  liability  were 
admitted,  tbe  trust  fund  might  be  wholly  de- 
stroyed and  diverted  from  the  purpose  for 
which  it  was  given,  thus  thwarting  the  do- 
nor's intent,  as  the  result  of  negligence  for 
whldi  he  was  in  nowise  responsible;  second, 
that  since  tbe  trustees  cannot  divert  the 
funds  by  their  direct  act  from  the  purposes 
for  wblch  they  were  donated,  such  funds 
cannot  be  Indirectly  diverted  by  the  tortious 
ot  negligent  acts  of  the  managers  of  the  funds 
or  their  agents  or  employes."  6  Bnc.  Law 
(2d  Ed.)  p.  923. 

5.  Then  the  question  arises  whether  the 
present  suit  is  debarred  by  the  Judgment 
rendered  In  favor  of  Thomas  under  which 
tbe  lands  were  sold.  If  a  defendant  per- 
mits a  Judgment  to  go  against  him  wblch  he 
might  have  successfully  defended,  he  may 
still  claim  bis  homestead  and  other  exemp- 
tions. Though  a  judgment  Is  rendered 
against  a  railway  company,  yet  its  franchise 
or  other  property  necessary  to  the  operation 
of  its  road  cannot  l>e  sold  under  execution, 
because  that  would  Interfere  with  the  pub- 
lic good.  East  Alabama  By.  v.  Doe,  114  U. 
S.  340,  5  Sup.  Ct  869,  29  L.  Ed.  186;  1  Free- 
man, Ex.  f  179.  The  fact  that  a  city  or  coun- 
ty Is  by  statute  liable  to  be  sued  does  not  nec- 
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essarlly  Imply  that  Its  property  may  be  taken 
In  execution.  This  has  been  repeatedly  decid- 
ed. (Commissioners  v.  Martin,  4  Mich.  657, 
09  Am.  Dec.  333;  Waltham  v.  Kemper.  65  111. 
346,  8  Am.  Rep.  652;  White  v.  Bond,  58  lU. 
297,  11  Am.  Hep.  65;  Bussell  v.  Steuben,  67 
in.  35;  Hill  v.  Boston,  122  Mass.  362,  23  Am. 
Rep.  332.  The  Judgment  is  conclusive  of  tbe 
amount  of  tbe  debt  or  demand,  but  it  does 
not  conclude  the  question  as  to  the  liability 
of  any  property  to  seizure  under  It  That  is 
a  question  that  may  never  arise.  If  it  does 
arise  it  will  be  collateral  and  subsequent 
The  statute  provides  that  corporations  for 
benevolent  purposes  "shall  have  such  powers 
of  suing  and  being  sued  *  *  *  as  may  be 
necessary  to  their  efficient  management  and 
the  promotion  of  their  purposes."  Kirby's 
Dig.  {  943.  This  provision,  so  far  from  sup- 
porting the  contention  of  the  appellants.  In- 
dicates with  sufficient  clearness  that  the  effi- 
cient management  and  promotion  of  the 
purposes  of  the  charity  are  to  be  kept 
steadily  In  view.  If  this  were  not  the  case 
there  would  be  no  difference  between  charit- 
able corporations  and  those  organized  for 
purposes  of  private  gain.  But  If  the  latter 
clause  of  the  above  section  of  the  statute 
had  been  omitted  the  result,  In  our  opinion 
would  not  be  different 

It  Is  familiar  law  that  tbe  property  of  a 
municipal  corporation  Is  not  subject  to  exe- 
cution, although  It  may  be  sued,  and  In  a 
proper  case  Judgment  may  be  rendered 
against  it  "It  Is  the  settled  doctrine  of  the 
law  that  not  only  the  public  property,  but 
also  the  taxes  and  the  public  revenues  of 
such  corporations  cannot  be  seized  under 
execution  against  them  either  In  the  treasury 
or  when  In  transit  to  It"  1  Dill.  Mun.  Corp. 
t  100.  Neither  can  such  property  be  subject- 
ed to  garnishment  Burnham  v.  Fond  du 
Lac,  15  Wis.  193,  82  Am.  Dec.  6CS.  The 
reason  Is  that  "municipal  corporations  are 
instituted  by  the  supreme  authority  of  tbe 
state  for  the  public  good."  Dill.  Mun.  0)rp. 
supra.  Such  being  tbe  case,  let  us  see  where 
the  doctrine  of  liability  of  tbe  property  of 
charitable  organizations  to  levy  and  sale  un- 
der execution  would  lead  us.  In  every  city 
of  any  considerable  size  may  be  found  one  or 
more  hospitals  organized  and  maintained  by 
the  city  for  charitable  purposes  and  one  or 
more  hospitals  maintained  by  private  benev- 
olence, under  the  control  of  trustees  ap- 
pointed or  elected  as  the  donors  may  direct 
or  the  statute  may  require.  But  a  devise  to 
a  city  for  charitable  purposes  is  valid.  Mc- 
Donogb  V.  Murdoch,  15  How.  (U.  S.)  367,  14 
L.  Ed.  732;  Perln  v.  Carey.  15  How.  (U.  S.) 
465,  16  L.  Ed.  701.  Let  us  suppose  then  that 
a  city  had  two  hospitals,  one  created  and 
supported  out  of  the  municipal  revenues  and 
another  dependent  upon  a  charitable  gift  and 
the  donations  of  private  Individuals  under 
tho  control  of  tbe  city  as  a  trustee.  Accord- 
ing to  the  doctrine  contended  for  In  behalf  of 
the  appellant  the  former  could  not  be  sold 
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nnder  execntlon  because  It  belonged  to  the 
city,  and  the  latter  conld  be  thus  sold  be- 
cause the  city  was  only  a  trustee;  and  this 
notwithstanding  both  were  charities  Insti- 
tuted "for  the  public  good."  Such  a  dis- 
tinction cannot  be  supported  except  by  Ignor- 
ing the  general  public  interests  common  to 
both  of  these  cases.  The  question  la  not  as 
to  who  holds  the  property  in  trust,  which  Is 
merely  a  personal  consideration,  a  matter  of 
policy  and  expediency;  but  It  relates  to  the 
objects  for  which  all  charitable  uses  are  cre- 
ated, and  on  account  of  which  they  are  high- 
ly favored  by  law.  ▲  discrimination  based, 
not  on  the  character  of  the  trust,  but  on  the 
character  of  the  trustee,  would  be  false  and 
misleading.  The  property  of  a  public  cor- 
poration, such  as  a  railroad  or  bridge  com- 
pany, essential  to  the  exercise  of  its  corpor- 
ate franchise  and  the  performance  of  Its  du- 
ties toward  the  public,  cannot  without  stat- 
utory authority,  be  sold  to  satisfy  a  common- 
law  Judgment  either  on  execution,  or  in  par- 
Buance  of  an  order  or  decree  of  court  Over- 
ton Bridge  Co.  v.  Means,  38  Neb.  S57,  51  N. 
W.  240,  29  Am.  St  Rep.  514,  and  note,  and 
cases  cited.  Ammant  v.  Railway  (Pa.)  13 
Serg.  ft  R.  210,  15  Am.  Dec.  593. 

Exemption  laws  apply  to  Judgments  ren- 
dered In  favor  of  the  state,  though  the  state 
Is  not  mentioned  In  them.  State  v.  WilU- 
ford,  36  Ark.  155,  38  Am.  Rep.  84.  We 
need  not  dwell  further  on  these  matters. 
.\lmo8t  every  point  arising  in  this  case 
was  decided  on  full  consideration.  Grlssom 
V.  Hill,  17  Ark.  183,  was  a  much  stronger 
case  than  that  now  under  consideration, 
since  in  that  Instance  the  property  had  been 
sold  on  a  judgment  under  the  mechanics' 
lien  law  in  which  it  was  specifically  describ- 
ed and  condemned.  English,  Dig.  St.  p. 
715,  {  12.  Moreover,  the  Mechanics'  Lien 
Law  is  liberally  construed.  Murray  v.  Rap- 
ley,  80  Ark.  568;  White  v.  Chaffln,  82  Ark. 
69;  AjDderaon  v.  Seamans,  49  Ark.  478,  5 
S.  W.  799.  To  hold  that  the  Judgment 
whatever  may  be  Its  form,  prev^its  all  in- 
quiry as  to  the  liability  of  property  to  be 
sold  under  it  would  be  to  indulge  in  a 
technicality;  but  in  dealing  with  charitable 
trusts  "courts  disregard  all  technicalities." 
2  Perry,  Trusts,  i  746.  In  the  case  of  Grls- 
som V.  Hill  there  could  be  no  doubt  but 
that  the  trustees  of  the  church  had  author- 
ity to  erect  a  building  for  public  worship; 
but  the  court  held  that  they  had  no  power  to 
charge  the  property  of  the  charity  with  a 
lien  that  might  destroy  the  charity  itself. 
The  facts  in  the  case  were  these:  Hill  bad 
conveyed  a  lot  in  a  town  to  trustees  for  the 
benefit  of  a  church.  The  deed  contained 
in  the  habendum  the  following  phrase: 
"But  said  lot  of  land  is  never  to  be  sold, 
or  to  be  used  in  any  other  way  only  for  the 
use  of  a  church,  for  the  benefit  of  said 
Protestant  church."  The  lot  was  afterwards 
sold  in  a  proceeding  instituted  by  Grissom 


to  enforce  a  mechanics'  lien  for  work  and 
materials  fumislied  for  the  purpose  of  build- 
ing a  church  on  the  lot  and  was  bought 
by   him.     Grissom   entered   Into  possession, 
and  excluded  Hill  and  the  trustees  of  the 
church.    Hill  filed  a  bill  in  chancery  against 
Grissom  and  the  trustees;    setting  up  the 
above  facts,  and  praying  that  the  title  of 
the  trustees  be  declared  forfeited  and  re- 
vested in  him,  and.  that  the  title  of  Gris- 
som be  set  aside  and  declared  void;  and  It 
was  80  decreed.     Grissom  alone  appealed. 
The  clause  in  the  deed  above  mentioned  cut 
no  figure  in  the  case  whatever;   and  what 
was  said  in  the  opinion  as  to  the  elTect  of 
the  deed  was  pure  surplusage,  because  the 
trustees  acquiesced  in  the  decree  rendered 
in  the  court  below,  and  did  not  appeal.   This 
the    court   said    explicitly:      "The   trustees 
having   acquiesced    in    the    decree  of  the 
court   below,    all    controversy    as   to  their 
rights  as  between  them  and  Hill  must  be 
regarded  as  at  an  end,  and  the  questions 
to    be    determined    upon   this    appeal   arise 
between    Grissom    and    Hill.    •    ♦    •    But 
whether  this  Is  technically  an  estate  upon 
condition  such  as  upon  failure  to  observe 
the  conditions  on  the  part  of  the  tmstees 
the  lot  will  absolutely  revert  to  the  donor, 
and  thereby  cut  olF,  on  account  of  the  acts 
of  the  trustees  the  beneficial   interests  ot 
the  cestui  que  trusts,  the  denomination  for 
whose  use  the  trust  was  created.  It  is  not 
necessary  to  decide,  as  no  one  is  represent- 
ing or  claiming  anything  for  them  on  this 
appeal    unless    it    be    Hill.     •     •    •    That 
Hill  who  made  the  grant  for  the  use  of  the 
church,  and  who  was  entitled  to  have  the 
property  appropriated  to  the  charitable  uses 
of  the  church,  had  the  right  to  apply  to 
equity  to  set  aside  the  sale  to  Grissom,  and 
divest  his  title  and  possession  there  can  be 
but  little  question.    On  this  appeal  no  other 
question  is  properly   presented;    and.  Inas- 
much as  the  appellant  has  no  cauae  of  com- 
plaint the  decree  must  be  afllrmed."    The 
deed  being,  then,  out  of  the  way,  the  ground 
of  the  decision  is  clearly  stated:     "If  the 
trustees    could,    by   Improvident   contracts, 
involve  the  property  in  debt  and  thereby 
subject  it  to  be  sold  under  execution,  the 
Intention  of  the  donor  might  be  defeated  In 
that  way  as  well   as  by  a  voluntary  sale 
on  their  part;   because  the  purchaser  could 
appropriate  the   lot  and  church   In  either 
case  to  his  own  private  purposes,  and  pre- 
vent the  use  of  it  for  religious  purposes;  as 
it  seems  was  done  in  this  case.    The  trustees 
would  hardly  be  allowed  to  do  indlrectlT 
that    which   they   have    no   power   to  do 
directly." 

It  may  be  said  that  under  this  ruling  hard 
cases  must  occur.  They  will  not  however, 
be  80  numerous  as  those  arising,  under  the 
law  exempting  towns,  cities,  and  school 
districts  from  liability  for  the  negligence  or 
torts  of  their  agents  committed  within  the 
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scope  of  fhelr  authority.  On  the  other 
hand,  still  harder  cases  would  occur  onder 
the  opposite  rule,  by  which  the  will  of  chari- 
table donors  would  be  defeated,  and  the 
public  Interest  would  be  thwarted.  Very 
many  of  the  greatest  charities  of  the  present 
day  have  grown  from  very  obscure  and 
feeble  beginnings.  If  they  had  been  sold  out 
in  their  infancy  for  some  trivial  sum  on 
account  of  the  carelessness  of  an  agent  or 
the  mistake  of  a  trustee,  thus  preventing  the 
constantly  accumulating  benefits  of  cen- 
turies. It  could  not  be  truthfully  said  that 
the  public  good  was  promoted  by  the  sacrifice. 
Much  of  the  time  of  our  courts  is  rightful- 
ly taken  up  with  the  enforcement  of  con- 
tracts and  the  collection  of  debts;  but  the 
state,  which  is  not  exclusively  a  collection 
agency  for  creditors,  has  many  other  in- 
terests to  look  after;  and  the  principle  of 
respondeat  superior,  like  other  legal  prin- 
ciples, has  its  limitations.  The  decision  In 
Grlssom  v.  Hill  was  rendered  just  a  half 
century  ago.  It  is  not  supported  by  all  the 
authorities.  Neither  Is  any  other  view  of 
this  question  supported  by  all  the  authori- 
ties; indeed,  the  diversity  of  opinion  on  this 
subject  is  probably  not  exceeded  In  any 
branch  of  the  law.  To  attempt  to  reconcile 
the  adjudications  would  be  a  hopeless  task. 
Grlssom  v.  Hill  Is  sustained  by  many  of  the 
most  respectable  adjudications  to  be  found 
in  the  books.  We  believe  that  the  case  was 
sightly  decided;  but  If  we  thought  otherwise 
we  should  think  It  inexpedient  to  reverse 
a  rule  of  property  so  long  acquiesced  In.  The 
Legislature  can  change  the  rule  If  it  likes; 
but  It  has  shown  no  desire  to  do  so.  On  the 
contrary,  the  tendency  to  foster  and  protect 
charities  has  become  stronger.  As  stated  in 
Grlssom  t.  Hill  they  were  subject  to  taxa- 
tion when  that  case  was  decided.  Now  they 
are  expressly  exempted  by  a  constitntlonal 
provision.  Const  art  16,  {  5.  The  discrimi- 
nation Is  sharp  and  decisive,  because  the 
Legislature  Is  prohibited  from  passing  any 
law  exempting  any  other  property  than  as 
provided  in  the  Constitution.    Id.  t  6. 

&  As  to  the  allowance  of  $200  by  the  conrt 
below  for  damages  for  detention  of  the  lots, 
the  judgment  mnst  be  modified  by  canceling 
this  allowance  for  want  of  evidence  to  sup- 
port It  Subject  to  this  modification  the 
judgment  is  in  all  things  afilrmed. 

McGUIXOCH,  3.,  dissents  on  the  grounds 
stated  in  the  report  of  this  case  on  former 
appeal.    86  S.  W.  p.  417. 


ST.  LOUIS  SOUTHWEffTBRN  RT.  CO.  v. 

McNEIL  et  al. 
(Supreme  Court  of  Arkansas.     July  2,  1906.) 

CABBrBBs— Deuiy  ih  FoBwisHiwa  Cab— Bill 
OP  Lading — Notice  or  Dahaoes. 

The  provision  in  a  bill  of  lading  that  as 
a  condition  to  collection  of  damages  for  any 
leas  or  injury  to  live  stock  "covered  by  this 


contract"  the  shipper  shall  give  notice  before 
removal  of  the  stock,  does  not  apply  to  dam- 
ages occasioned  by  failure  to  furnish  a  car  in 
time. 

Appeal  from  Circuit  Court  Clay  County; 
Alien  Hughes,  Judge. 

Action  by  J.  N.  McNeil  and  others  against 
the  St  Louis  Southwestern  Railway  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
appals.    Affirmed. 

S.  H.  West  and  J.  0.  Hawthorne,  for  appel- 
lant   J.  H.  Hill,  for  appellees. 

BATTLE,  J.  "On  the  31st  day  of  Decem- 
ber, 1903,  the  plaintiff  instituted  this  action 
and  alleged  on  the  12th  day  of  November, 
1903,  they  shipped  one  car  load  of  hogs  from 
Rector,  Ark.,  to  St  Louis,  Mo.;  that  they 
were  delivered  to  the  defendant  in  good  am- 
dltlon,  and  on  account  of  the  carelessness  and 
negligence  of  Its  agents  in  transporting  the 
car  they  were  damaged  in  the  sum  of  $50, 
on  account  of  the  depreciation  in  prices  and 
shrinkage. 

"They  further  alleged  that  on  the  16th  day 
of  December,  1903,  they  delivered  a  car  load 
of  hogs  in  good  condition  at  Rector,  Ark.,  for 
shipment  to  St  Louis,  Mo.,  and  on  account 
of  unusual  delay  and  carelessness,  and  on 
account  of  an  Insecure  car,  six  of  the  bogs 
were  lost 

"The  defendant  answered  the  first  para- 
graph of  the  piaintifTs  complaint  and  denied 
that  it  or  Its  agents  were  guilty  of  negligence 
in  transporting  the  car  load  of  hogs,  and 
denied  that  the  plaintiff  was  damaged  in  the 
sum  of  $50  or  any  other  sum  by  reason  of 
delay  caused  by  the  defendant  and  alleged 
that  at  the  time  of  the  shipment  of  said 
hogs  It  did  not  carry  freight  to  St  Louis, 
Ma,  and  delivered  the  hogs  In  question  to 
its  connecting  carrier  at  Delta,  Mo.  It  re- 
ceived the  car  on  the  12th  day  of  November, 
1903,  and  delivered  it  10  hours  later  to  its 
connecting  carrier. 

"The  defendant  answered  the  second  para- 
graph, and  denied  that  the  shipment  of  the 
hogs  was  delayed,  or  that  the  car  they  were 
shipped  in  was  Insecure,  and  denied  that  six 
of  the  hogs,  or  any  other  number  were  lost 
and  alleged  that  they  delivered  the  hogs  in 
question  to  its  connecting  carrier  at  Delta, 
Mo.,  10  hours  after  they  were  received  by  It 

"The  defendant  filed  an  amendment  to  Its 
answer,  in  which  It  alleged  that  at  the  time 
the  stock  was  delivered  to  it  there  was  an 
agreement  entered  into  whereby  It  was  agreed 
that  In  the  event  of  the  loss  or  damage  to 
the  hogs,  the  plaintiff  should  give  a  written 
notice  of  their  demand  for  damages  to 
the  agent  of  the  defendant  before  the  stock 
was  removed,  or  within  one  day  after  the 
delivery  of  the  stock,  to  the  end  that  the 
damage  to  the  same  might  be  examined  and 
ascertained;  that  no  notice  was  given  until 
long  after  the  bogs  had  been  disposed  of." 

J.  N.  McNeil,  one  of  the  plalntifb,  testi- 
fied that  on  Saturday,  the  7th  day  of  Novem- 
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ber,  1903,  platntlffii  demanded  that  defendant 
fnrnlali  them  with  a  car  at  Rector,  a  station 
on  Its  railway,  on  Tuesday  following,  for  the 
transportation  of  a  car  load  of  bogs  from 
that  station  to  St  Lonis,  Mo.  On  Tuesday 
morning  the  10th  day  of  November,  1903, 
they  delivered  to  the  defendant  in  its  stock 
pen  at  Rector  a  load  of  bogs  for  shipment 
The  hogs  remained  there  in  the  pen  until 
Thursday  following,  about  4  o'clock  p.  m. 
when  they  were  loaded  on  defendant's  car  and 
shipped.  Witness  testified,  over  the  objection 
of  the  defendant  that  plaintiffs  were  dam- 
aged by  the  failure  to  ship  the  hogs  on  Tues- 
day and  the  delay  until  Thursday  following; 
that  there  was  a  shrinkage  in  the  weight  of 
each  hog  while  in  the  stock  pen  of  three  to 
six  pounds  for  each  day's  delay ;  and  that 
plaintiff's  damage  by  reason  of  the  delay  in 
the  shipment  was  at  least  $50. 

The  bill  of  lading  given  by  the  defendant 
to  plaintiffs  for  the  hogs  was  read  as  evidence. 
It  shows  that  110  hogs  of  plaintiffs  were 
shipped  by  the  defendant  on  the  12th  of  No- 
vember, 1903.  It  has  the  following  stlpula-' 
tlon:  "That  as  a  condition  precedent  to  the 
collection  of  any  damages  for  any  loss  or 
Injury  to  live  stock  covered  by  this  contract, 
the  second  party  [plaintiffs]  will  give  notice 
in  writing  of  the  claim  therefor  to  some  gen- 
eral officer,  or  to  the  nearest  station  agent 
of  the  first  party  [railroad  company],  or  to 
the  agent  at  destination  or  some  general 
officer  of  the  delivering  line,  before  such  stock 
Is  removed  from  the  point  of  shipment  or 
from  the  place  of  destination,  and  before 
such  stock  is  mingled  with  other  stock,  such 
written  notification  to  be  served  within  one 
day  after  the  delivery  of  the  stock  at  destina- 
tion, to  the  end  that  such  claim  may  be  fully 
and  fairly  investigated,  and  that  a  failure 
to  fully  comply  with  the  provisions  of  this 
clause  shall  be  a  bar  to  the  recovery  of  any 
and  all  such  clalma" 

Other  witnesses,  among  them  Howard  Al- 
len, testified. 

The  defendant  asked  the  court  and  it  re- 
fused to  instruct  the  Jury,  In  part  as  fol- 
lows : 

"(3)  You  are  Instructed  that  under  the 
sixth  clause  of  the  contract  under  which  con- 
tract the  shipments  were  made.  It  Is  incum- 
bent upon  the  plaintiffs,  should  loss  or  dam- 
age occur  in  the  shipment  to  give  notice  to 
defendant  on  the  delivery  line,  in  writing,  of 
such  claim,  within  one  day,  and  If  you  find 
that  such  notice  was  not  given,  then  you  will 
find  for  the  defendant" 

The  Jury  returned  a  verdict  In  favor  of  the 
plaintiffs  for  |40. 

The  defendant  filed  a  motion  for  a  new 
trial,  one  of  the  rcatons  for  which  Is  as  fol- 
lows: "That  the  court  erred  In  permitting 
witness  Howard  Allen  to  testify  as  to  the 
damages  sustained  on  account  of  the  defend- 
ant's failure  to  furnish  a  car  Immediately." 
We  do  not  find  that  Allen  testified  to  thie 
effect  stated. 


The  motion  for  a  new  trial  was  overruled, 
and  the  defendant  appealed. 

The  stipulation  in  the  bill  of  hiding,  wbicb 
provides  that  appellees  shall  not  be  entitled 
to  recover  damages  to  the  hogs  unless  tb^ 
give  to  the  carrier  notice  In  writing  of  tbeir 
Intention  to  claim  damages  does  not  apply 
to  the  damages  Incurred  in  this  case  by  the 
failure  to  furnish  a  car  In  time.  It  is  ex- 
pressly confined  to  damages  covered  by  tbe 
bill  of  lading,  and  damages  incurred  while 
the  hogs  were  In  a  stock  pwi  awaiting  ship- 
ment is  not  covered  by  it  St  L.,  I.  M.  & 
Sou.  Ry.  Co.  V.  Law,  68  Ark.  218,  57  S.  W. 
258.  The  latter  damages  were  tbe  principal 
part  If  not  all  of  the  damages  recoverable  in 
this  action.  The  instruction  asked  for  \>y 
appellant  copied  above,  If  It  had  been  given, 
would  probably  have  defeated  the  recovery  of 
any  damages,  It  applying  to  all  damages, 
and  was  properly  refused. 

The  exception  to  the  testimony  of  McKdl, 
not  having  been  Incorporated  In  the  motion 
for  a  new  trial,  was  waived.  1  Crawford, 
Ark.  Dig.  122. 

Judgment  affirmed. 


SHIRET  T.  SHIRET. 
(Supreme  Court  of  Arkansas.     July  2,  1906w) 

DiVOBCE  —  ALIKONT  —  AlXOWANCE      PeBDINO 

Suit— AppkaI/— Final  Jddouent. 

A  judgment  allowing  suit  money  and  ali- 
mony pending  a  suit  for  divorce  is  a  final  judg- 
ment tor  purposes  of  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  IT, 
Cent  Dig.  Divorce,  {  764.] 

Appeal  from  Lawrence  Chancery  Court; 
George  T.   Humphreys,   Chancellor. 

Suit  by  A.  W.  Shirey  against  Fair  Belie 
Shirey.  From  a  Judgment  plaintiff  appeals. 
Affirmed. 

A.  W.  Shirey,  appellant  brought  suit  tat 
divorce  against  Fair  Belle  Sblrey,  appellee, 
February  2C,  1906.  He  alleged  In  his  com- 
plaint such  indignities  to  his  person  as  to 
render  his  condition  intolerable.  Appellee 
answered  March  19,  1906,  and  denied  specifi- 
cally the  allegations  of  the  complaint  Sbe 
also  on  same  day  filed  her  written  motion 
for  "suit  money"  and  alimony  pending  the 
suit  for  divorce.  Sbe  alleges  that  she  ii 
without  means  of  support  and  without  mon- 
ey to  pay  attorney's  fees  and  costs  for  ob- 
taining the  depositions  of  witnesses  by  whom 
sbe  expects  to  prove  the  allegations  of  ber 
complaint  etc.  She  alleges  that  appellant 
Is  worth  the  sum  of  $200,000  aa  she  Is  ad- 
vised and  prays  for  a  reasonable  amount  to 
be  allowed  her  for  tbe  purposes  Indicated 
supra.  The  appellant  filed  bis  response 
February  22,  1006,  denying  that  appellee  was 
without  means,  and  denying  that  he  was 
worth  the  amount  alleged  by  appellee,  and 
alleging  that  there  was  a  suit  for  divorce 
pending  In  tbe  same  court  embracing  the 
same  subject-matter,  and  that  appellant  bad 
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already  paid  a  large  sum  of  money  for  sup- 
port and  attorney's  fees,  etc.,  under  decree 
of  the  court  in  tbat  suit,  and  be  alleges 
tbat  appellee  Is  therefore  not  oitltled  to 
any  fnrtber  earn  for  such  purpose.  The 
court,  after  hearing  evidence  on  the  Issue 
raised  by  the  motion  and  response,  ordered 
that  the  appellant  pay  to  appellee  $250,  as 
attorney's  fees,  and  $50  to  be  paid  to  the 
clerk,  to  be  used  for  expenses  In  conducting 
the  suit,  and  the  further  sum  of  $%  per 
month,  beginning  from  the  date  of  the  order, 
for  appellee's  temporary  alimony,  and  the 
appellant  appealed. 

Campbell  &  Suits  and'W.  E.  Beloate,  for 
appellant.  Cunningham  &  Smith,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts).  It  is 
Dimecessary  to  discuss  the  evidence  which 
was  the  basis  of  the  court's  order.  We  have 
examined  it,  and  think  it  is  amply  sufficient 
to  sustain  the  court's  finding.  The  divorce 
proceeding,  in  which  the  former  order  was 
made  allowing  suit  money  and  alimony, 
it  appears,  was  dismissed  after  the  allow- 
ance had  been  made  and  the  Judgment  there- 
for had  been  affirmed  by  this  court.  This 
is  an  allowance  In  another  and  subsequent 
salt  for  divorce  instituted  by  appellee  after 
the  prior  suit  had  been  dismissed.  The 
Jadgmmt  of  the  court  allowiug  suit  money 
and  alimony  during  the  pendency  of  the 
suit  for  divorce  Is  a  final  Judgment  on  that 
matter  from  which  on  appeal  will  lie. 
Hecht  V.  Hecbt,  28  Ark.  92;  Counts  v. 
Conntz,  30  Ark.  73 ;  Glenn  v.  Glenn,  44  Ark. 
48. 

The  judgment  is  therefore  affirmed. 

The  petition  for  alimony,  attorney's  fees, 
and  costs  In  this  court  is  overruled,  except 
as  to  the  $11.50  paid  by  her  to  the  clerk. 


MAHION  COUNTY  v.  BSTES. 
(Sopreme  Court  of  Arkansas.     July  2,  1906.) 
AppsaI/— Review— FiKniNGB  by  Cotjbt— Com- 

FLICTIKO  EVIDSnCK. 

On  appeal  from  a  Judgment  of  the  circuit 
conrt,  on  appeal  from  the  county  court,  allow- 
me  a  jailer  his  claim  for  feedintr  prisoners,  the 
evidence  being  conflicting ;  but  the  findings  and 
jogdment  sustained  by  legally  sufficient  evidence, 
tlie  judgment  will  not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  3935.] 

Appeal  from  Circuit  Court,  Marion  County; 
K  G.  Mitchell,  Judge. 

Appeal  by^  H.  R.  Estes,  as  Jailer  of  Marion 
county,  from  a  Judgment  of  the  circuit  court 
allowing  him  his  claim  for  feeding  prisoners. 
Affirmed. 

Woods  Bros.,  for  appellant 

McCniiLOCH,  J.  Appellee,  H.  R.  Estes, 
was  Jailer  of  Marion  county,  and  this  Is  a  con- 
troversy as  to  the  amount  of  his  compensa- 


tion chargeable  against  the  county  for  feed- 
ing prisoners.  He  presented  an  account 
claiming  75  cents  per  day  for  feeding  each 
prisoner  but  the  county  court  allowed  only 
60  cents  per  day.  He  appealed  to  the  circuit 
court  where,  on  conflicting  testimony  as  to 
reasonable  compensation,  the  amount  claimed 
was  allowed  him.  Judgment  was  entered 
accordingly  and  the  county  appealed. 

The  statute  provides  that  "whenever  any 
person  committed  to  Jail  upon  any  criminal 
process,  under  any  law  of  this  state  shall 
declare  on  oath  that  he  is  unable  to  buy  or 
procure  necessary  food,  the  sheriff  or  Jailer 
shall  provide  such  prisoner  the  food  neces- 
sary for  his  support,  for  which  he  shall  be 
allowed  a  reasonable  compensation,  to  be 
fixed  by  the  county  court"  Klrby's  Dig.  S 
4402.  Appeals  are  allowed  from  all  final 
orders  and  Judgments  of  the  county  court  to 
the  circuit  court  (Klrby's  Dig.  §  1487),  and  on 
such  appeals  the  circuit  court  proceeds  to 
try  such  cases  de  novo  as  other  cases  at  law. 
Klrby's  Dig.  8  1492;  Phillips  County  v.  Lee 
County,  34  Ark.  240;  Dodson  ▼.  Ft  Smith,  33 
Ark.  508;  Ex  parte  liCvy,  43  Ark.  42.  51  Am. 
Rep.  550;  Freeman  v.  Lazarus,  61  Ark.  247, 
32  S.  W.  680.  The  evidence  was  conflicting, 
but  the  findings  and  Judgment  of  the  cir- 
cuit court  are  sustained  by  evidence  legally 
sufficient  and  we  do  not  feel  at  liberty  to 
disturb  them. 

Affirmed. 


MAYO  et  al.  v.  MAYO. 
(Supreme  Court  of  Arkansas.     July  2,  1006.) 

1.  BVIDEWCB— PABOL    EvinEMCB— CORTBADICT- 

INO  Instruments— Admissibility. 

A  testator  directed  his  executors  to  pay  his 
debts  either  by  selling  the  personal  or  real  es- 
tate, and  disposed  of  his  property  to  his  children 
after  the  payment  of  the  debts.  Testator  died 
insolvent  At  the  time  of  his  death,  his  children 
were  of  age,  and  they  executed  an  instrument 
stipulating  that  one  of  the  executors  named  in 
the  will  should  qualify  and  execute  the  powers 
conferred  thereby.  Held,  in  an  action  by  the 
children  to  recover  lands  of  the  testator,  that 
parol  evidence  showing  an  agreement  between 
them  and  the  creditors,  whereby  the  executor 
should  not  sell  the  lands,  but  should  run  them 
and  undertake  to  pay  the  debts  out  of  the  reptn 
and  profits,  was  not  inadmissible  as  contradict- 
ing the  written  instrument  executed  by  the  chil- 
dren. 

2.  BxEcuTOBS  AND  Administbatom— Claims  OF 
Sale  of  Land— Laches.' 

Creditors,  executors,  and  administrators 
must  apply  for  the  subjection  of  land  to  the  pa^v- 
ment  of  debts  within  a  reasonable  time,  and  if. 
without  sufficient  cause,  they  fail  to  do  so, 
their  rights  are  barred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  SS 
1376-1378.] 

8.  Same. 

In  1800,  a  few  days  after  the  death  of  testa- 
tor, his  heirs,  who  were  adulto,  and  his  credit- 
ors, agreed  that  the  property  should  be  run  b; 
the  executor  for  the  purpose  of  paying  the  debts 
out  of  the  rents  and  profits.  The  executor  man- 
aged the  property  until  1902,  when  the  heirs 
brought  action  to  recover  the  same.    Beld,  that 
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the  delay  on  the  part  of  the  executor  and  cred- 
itors id  subjecting  the  lands  to  sale  to  pay  the 
debts  did  not  deprive  them  of  the  right  to  sul)- 
ject  the  lands  to  their  debts ;  a  reasonable  cause 
for  the  delay  lieing  shown. 

Appeal  from  Circuit  C!ourt,  Monroe  County ; 
George  M.  Chapllne,  Judge. 

Action  by  Rosebud  Mayo  and  others  against 
R.  D.  Mayo,  administrator  of  the  estate  of 
W.  M.  Mayo,  deceased.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    A£9rmed. 

Thomas  &  Lee^  H.  A.  &  J.  R.  Fariter,  and 
N.  W.  Norton,  for  appellants.  Manning, 
Moore  &  Bayne  and  T.  K.  Rlddick,  for  appel- 
lee. 

OREEin<EE,  Special  Judge.  This  is  an 
action  commenced  In  December,  1902,  by  ap- 
pellants against  appellee,  to  recover  lands 
which  descended  to  them  from  their  ancestor, 
W.  M.  Mayo,  who  died  In  October,  1890, 
leaving  him  surviving,  his  widow,  Jane  B. 
Mayo,  and  seven  children — V.  A.  Mayo,  R.  D. 
Mayo,  Laura  M.  Boyce  (nte  Mayo),  Nannie 
J.  Bond  (nCe  Mayo),  Wm.  J.  Mayo,  Fannie  M. 
Black  (nte  Mayo),  and  Lily  M.  Black  (n^e 
Mayo).  W.  M.  Mayo  left  a  will  in  which  he 
said:  "It  is  my  desire  that  all  my  debts  be 
paid  as  my  executors  may  think  to  be  the 
best  for  the  interest  of  my  estate,  either  by 
selling  of  mgr  property,  either  personal  or 
real  estate,  in  the  way  and  manner  and  time 
they  may  think,  or  by  running  and  leasing 
the  same  at  their  discretion  for  the  same 
purpose.  After  my  debts  are  paid,  I  desire 
one-third  of  my  both  real  and  personal  es- 
tate property  to  be  allotted  by  three  commis- 
sioners to  my  beloved  wife  during  her  natural 
life;  and  at  her  death  the  same  is  to  go  to 
my  children,  or  if  any  of  them  be  dead, 
to  their  children  in  the  same  proportion  they 
would  be  entitled  to;  and  the  balance  of  my 
property,  both  real  and  personal  estate  prop- 
erty, I  desire  to  be  equally  divided  between 
my  children  or  their  children  If  any  of  them 
be  dead  previous  to  the  division;  the  same 
to  be  alloted  by  commissioners  appointed  by 
the  Judge  of  the  probate  court  of  Monroe 
County.  ♦  ♦  ♦  And  I  hereby  appoint  my 
beloved  sons,  F.  A.  Mayo  and  R.  D.  Mayo  to 
be  the  executors  of  this,  my  last  will  and 
testament,  and  having  full  and  complete  con- 
fidence In  their  integrity  and  capacity  I  here- 
by declare  that  it  is  my  will  and  desire,  that 
they  shall  not  be  required  to  make  any  re- 
ports to  any  court,  of  their  transactions  in 
the  executorship,  or  shall  any  order  of  any 
court  be  required  for  the  selling  or  conveying 
of  any  property  of  mine,  either  real  or  per- 
sonal property;  that  they,  my  executors,  F. 
A.  Mayo  or  R  D.  Mayo,  shall  have  full 
power  to  manage,  control,  bargain,  sell  or 
convey  any  of  my  property,  both  real  and 
personal  property  to  pay  my  debts,  support 
and  educate  my  beloved  children."  The  tes- 
tator was  the  owner  of  2,510  acres  of  land  in 
Monroe  county,  of  which  there  were  about 
1,100  acres  cleared  and  In  a  state  of  culti- 


vation. He  was  heavily  In  debt  daims 
amounting  to  more  than  $20,000  were  pro- 
bated against  the  estate.  At  the  time  of 
the  death  of  W.  M.  Mayo,  all  his  children 
were  of  age,  and  the  next  day  after  his 
funeral  said  children  met  at  the  home  of  the 
testator  and  entered  into  a  writtoi  agreement 
which  Is  as  follows:  "Be  It  known  that, 
whereas,  W.  M.  Mayo  departed  this  Ufe^  hav- 
ing made  his  last  will  and  testament  In  which 
he  named  and  appointed  F.  A.  Mayo  and  R. 
D.  Mayo  his  executors,  without  bond  or  se- 
curity; and  whereas,  the  said  F.  A.  Mayo  is 
not  eligible  to  the  office  of  said  executorship 
on  account  of  being  a  nonresldoit;  and 
whereas,  we,  being  the  heirs  at  law  of  the 
said  Wm.  M.  Mayo,  desire  that  the  said  R.  O. 
Mayo  shall  qualify  as  sole  executor  of  the 
will  of  Wm.  M.  Mayo  and  that  he  shall  as 
such  executor  prepare  said  estate  for  divi- 
sion among  the  heirs :  We  and  each  of  us 
agree  and  direct  the  said  R.  D.  Mayo,  as 
executor  as  aforesaid,  to  sell,  exchange,  or 
dispose  of  the  personal  property  belonging  to 
the  estate  in  any  manner  he  may  think  best 
and  to  purchase  proiierty  In  payment  of  debts 
due  the  estate  at  his  discretion,  to  compro- 
mise and  settle,  in  any  way  he  may  deem 
best,  all  demands  due  the  estate,  and  also  to 
carry  out  in  any  manner  he  may  deem  best 
all  agreements  made  by  his  testator  witb 
any  and  all  his  tenants  and  laborers  as  to 
furnishing  supplies  or  otherwise,  and  also 
to  purchase  and  sell  cotton  or  other  produce 
from  said  tenants  or  laborers  in  payment  of 
the  claims  due  the  estate  and  sell  same  in 
any  manner  or  place  he  may  deem  best,  and 
to  the  end  of  these  directions  and  Instructions 
we  agree  to  only  exact  ordinary  diligence 
from  the  said  executor  aforesaid,  and  we 
further  agree  to  hold  him  liable  for  gross 
negligence  in  the  management  of  the  af- 
fairs of  said  estate.  Witness  our  hands  and 
seals  this  the  28th  day  of  Oct,  1890.  F.  A. 
Mayo.  Fannie  M.  Bladt.  Lille  M.  Black. 
Nannie  J.  Bond.  W.  J.  Mayo.  Laura  M. 
Boyce."  On  the  same  day  the  heirs,  and  most 
of  the  creditors,  discussed  among  themselves 
the  amount  of  the  Indebtedness  against  the 
estate,  the  value  of  the  lands,  and  the 
best  method  to  adopt  for  paying  the  debts. 
Not  one  of  them  thought  that  the  lands 
would  sell  for  enough  to  pay  the  debts,  and 
appellee  stated  that  he  desired  to  manage 
the  estate  as  they  thought  beat  and  that  he 
would  sell,  lease,  or  "run"  the  lands.  Just  as 
they  wished.  The  undisputed  evidence  was 
that  all  the  heirs,  without  a  dissenting  voice, 
at  that  time  agreed  that  appellee  should  not 
sell  the  lands,  but  that  he  should  lease  or 
run  them  and  undertake  to  pay  the  debts 
out  of  the  rents  and  profits  thereof.  The 
creditors,  who  were  present  agreed  to  this 
course  of  conduct  and  those  creditors  who 
were  not  present  were  notified  of  the  agree- 
ment and  they  consented  thereto.  Within  a 
few  days  after  this  consultation  among  the 
heirs  and  agreement  among  them  about  the 
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management  of  the  lands,  appellee  qualified 
as  sole  executor,  took  cbarge  of  tbe  lands, 
and  undertook  to  pay  the  debts  out  of  tbe 
rents  and  profits  thereof;  but  by  reason  of  a 
succession  of  disastrous  overflows,  appellee 
did  not  make  miKh  more  than,  enough  to 
keep  up  necessary  repairs  on  the  place  and 
to  pay  the  taxes.  It  was  shown  by  the 
proof  that  at  no  time  from  the  date  that  ap- 
pellee took  possession,  until  the  Institution  of 
this  action,  would  the  lands  bare  sold  for 
enongb  to  pay  the  debts,  and  that  frequently 
and  repeatedly,  during  all  this  time,  appellee 
adrised  with  and  consulted  the  heirs  and 
creditors  al>out  the  management  of  the  es- 
tate and  the  heirs  acquiesced,  fully,  in  what 
he  was  doing. 

Counsel  for  appellants  earnestly  contend 
that  the  testimony,  introduced  by  appellee 
to  prove  the  agreement  above  referred  to,  Is 
incompetent,  under  the  rule  that  parol  testi- 
mony Is  inadmissible  to  contradict,  vary,  or 
control  a  written  agreement.  The  testimony 
complained  of  does  not.  In  any  way,  violate, 
vary,  attempt  to  control,  or  even  explain  the 
terms  of  the  written  paper;  it  does  not  afTect 
the  written  paper  but  relates  to  a  different 
matter  entirely.  It  relates  to  the  course  of 
conduct  to  be  adopted  by  the  executor  where- 
by the  debts  of  the  estate  Lould  I>e  paid,  and. 
If  possible,  to  leave  something  for  tbe  heirs. 
Tbe  agreement  was  not  a  contract  In  tbe 
ordinary  sense  of  the  term,  but  it  was  an  elec- 
tion or  decision  on  the  part  of  the  heirs,  made 
known  to  tbe  executor,  about  what  he  stiould 
do  with  tbe  lands,  how  he  should  handle 
them  to  the  best  interest  of  all  concerned. 
They  agreed  that  the  debts  should  be  paid  by 
leasing  instead  of  selling  the  lands.  We  are 
of  the  opinion  that  the  trial  court  did  not  err 
in  admitting  the  testimony. 

The  question  to  be  determined  In  this  case 
Is  whether  or  not  the  executor  and  creditors 
have  been  guilty  of  such  laches  as  to  bar  the 
right  to  subject  the  lands  possessed  by  the 
testator  at  tbe  time  of  his  death  to  the  satis- 
faction of  debts  probated  against  the  estate. 
It  is  settled  law  in  this  state  that  creditors, 
exeentcHs,  and  administrators  must  apply  for 
the  subjection  of  land  to  tbe  payment  of 
debts  within  a  reasonable  time,  and  if,  with- 
out sufficient  cause,  they  fail  to  do  so,  their 
rights  in  that  respect  will  be  barred.  Brogan 
V.  Brogan,  63  Ark.  405,  39  S.  W.  58,  58  Am. 
St  Bep.  124;  Both  v.  HoUand,  56  Ark.  633, 
20  S.  W.  521,  35  Am.  St  Bep.  126;  Killough 
V.  Hioton,  54  Ark.  66,  14  S.  W.  1092,  2d  Am. 
8t  Bep.  19;  Brown  t.  Hanauer,  48  Ark. 
277,  3  S.  W.  27;  Graves  v.  Plucbback,  47 
Ark.  475,  1  S.  W.  682;  James  y.  Gibson,  73 
Ark.  440,  89  S.  W.  486;  Black  v.  Bobinson, 
70  Ark.  185,  68  8.  W.  489;  Mays  v.  Bogers, 
37  Ark.  155.  The  reason  for  the  rule  Is  given 
in  Mays  ▼.  Bogers,  supra,  to  be  that  "this 
charge  upon  real  estate  is  not  a  perpetual 
one  which  may  be  enforced  by  the  adminis- 
trator after  auy  lapse  of  time.  The  heirs 
should  not  be  forever  deterred  from  making 


Improvements  on  the  property,  or  prevented 
from  selling  it  by  the  possibility  that  it  may 
be  sold  for  the  debts  of  the  estate.  The  pow- 
er of  the  administrator  must  be  exercised  in 
a  reasonable  time,  and  will  be  lost  by  gross 
laches,  or  unreasonable  delay."  In  Roth  v. 
Holland,  supra.  It  was  stated:  "But  we 
think  it  the  manifest  policy  of  our  laws 
•  •  •  that  a  delay  for  more  than  seven 
years  is  not  reasonable,  and  therefore  defeats 
the  right  of  a  creditor  or  an  administrator  in 
his  behalf,  unless  there  is  something  to  ex- 
cuse the  delay."  In  this  case  tbe  appellee  did 
not  make  an  effort  to  subject  the  lands  to 
sale  for  the  payment  of  debts  until  the  ex- 
piration of  almost  12  years  after  he  qualified 
as  executor. 

The  circuit  Judge  sitting  as  a  Jury  found : 
"That  on  or  alx>ut  the  28th  day  of  October, 
1890,  a  few  days  after  tbe  death  of  the  testa- 
tor, W.  M.  Mayo,  there  was  a  meeting  of  the 
heirs  at  the  bouse  of  the  late  W.  M.  Mayo, 
at  which  meeting  a  conference  was  had  by  all 
of  them,  except  Mrs.  L.  M.  Boyce,  who  was 
represented  there,  in  that  conference,  by  her 
husband  W.  H.  Boyce ;  that  ail  of  the  hetars 
were  of  lawful  age;  »  ♦  •  that  all  the 
parties  to  that  conference,  as  heirs,  and  as 
creditors,  and  as  representatives  of  other 
creditors,  agreed  that  it  was  to  the  best  in- 
terest of  tbe  heirs  as  well  as  the  creditors  of 
tbe  estate  of  W.  M.  Mayo,  that  the  property 
should  not  be  sold,  but  that  B.  D.  Mayo 
should  qualify  as  executor  and  take  cbarge  of 
the  lands  and  personal  property  thereof,  and 
that  he  should  cultivate  and  t&Tm  the  lands 
in  the  hope  and  belief  that  by  the  farming 
and  cultivation  of  said  lands,  the  debts 
might  be  ultimately  paid,  and  some  part  or 
all  the  lands  of  the  estate  saved  to  the  heirs ; 
that  in  pursuance  of  the  agreement  R.  D. 
Mayo,  the  defendant  took  charge  of  the  estate 
as  executor  and  cultivated  and  farmed  the 
lands  in  controversy;  •  •  ♦  that  fre- 
quently and  repeatedly  from  1890  to  the  date 
when  this  suit  was  brought,  the  executor 
talked  to  and  consulted  with  the  heirs  as  to 
the  conduct  of  the  affairs  of  the  estate,  and 
no  objection  or  complaint  was  made  known 
to  the  executor;  that  the  first  notice  which 
the  creditors  of  tbe  estate  or  the  executor  had 
of  any  objection  to  the  continuance  of  the 
first  agreement  was  the  Institution  of  this 
action ;  that  tbe  executor  had  been  managing 
and  operating  the  lands  of  the  estate  under 
the  will  and  tbe  agreement  aforesaid  with 
the  heirs  and  creditors  of  tbe  estate;  that  by 
reason  of  this  agreement  and  the  continua- 
tion thereof,  the  creditors  delayed  subjecting 
the  lands  to  the  payment  of  their  debts.  The 
court  therefore  -finds  there  was  reasonable 
cause  for  the  delay  on  the  part  of  the  execu- 
tor and  creditors  in  subjecting  the  lands  of 
the  estate  to  sale  to  pay  debts  probated 
against  said  estate."  Tbe  facts  found  by  tbe 
trial   court  are  supported  by  the  evidence. 

From  the  undisputed  testimony  In  this  case, 
we  are  of  the  opinion  that  the  creditors  nor 
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the  executor  have  been  grnllty  of  sacb  lacbes 
as  to  bar  the  right  to  subject  the  lands  to 
sale  for  the  satisfaction  of  debts  probated 
against  the  estate  of  W.  M.  Mayo. 
The  judgment  Is  therefore  affirmed. 


ST.  LOUIS  S.  W.  RX.  CO.  v.  REAOAN. 
(Supreme  Court  of  Arkansas.     July  2,  1906.) 

Damages— DuTT  or  One  Injubed  to  Fbevent 

Damages. 

Where,  by  a  contract  between  a  railroad 
and  its  servant,  it  was  required  to  transport 
him  to  its  hospital  in  case  of  his  being  injured 
in  the  master's  service,  he  was  not  entitled  to 
recover  for  suffering  and  pain  caused  by  delay 
in  furnishing  him  transportation  after  injuries, 
where  be  could  have  reached  the  hospital  by 
paying  his  fare  with  money  in  his  i>ossession. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {  120.] 

Appeal  from  Clrcnit  Court,  Miller  County ; 
Joel  D.  Conway,  Judge. 

Action  by  John  Reagan  against  the  St 
Louis  Southwestern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

John  Reagan  was  in  1904  a  section  foreman 
in  charge  of  Section  No.  50  on  defendant's 
road.  This  section  was  located  at  and  near 
Stephens,'  Ouacliita  county.  On  the  8tb  day 
of  February,  1904,  while  riding  on  a  baud 
car  in  the  course  of  bis  duties,  Reagan  was 
Injured  by  the  explosion  of  a  torpedo  which 
bad  been  placed  on  the  track  to  warn  passing 
trains.  The  injury  was  caused  by  a  piece  of 
tin  from  the  torpedo  striking  the  leg  of  de- 
fendant with  sucb  force  that  It  penetrated  the 
flesb,  and  lodged  between  the  two  bones  of 
the  leg.  Reagan  went  to  the  local  surgeon  at 
Camden  who  gave  him  the  following  certifi- 
cate: "This  is  to  certify  that  John  Reagan  Is 
badly  and  must  go  to  hospital  at  Tyler, 
Texas.  [Signed]  O.  W.  Hudson.  liOcal  Sur- 
geon." The  word  "hurt"  or  'injured'  was  evi- 
dently omitted  from  this  certificate  by  mis- 
take, but  the  meaning  thereof  is  plain.  Rea- 
gan boarded  the  train  with  this  certificate, 
but  the  conductor  Informed  him  that  he 
could  not  receive  it  in  lieu  of  a  pass,  and  that 
be  must  procure  a  pass  or  ticket  from  the 
proper  person  or  pay  fare.  Reagan  then  told 
tbe  conductor  be  would  go  to  Stephens,  the 
next  station,  where  he  lived,  and  was  allowed 
to  do  so.  Reagan  got  off  the  train  at  Ste- 
phens, and  sent  a  telegram  to  Davis,  the  road- 
master  asking  blm  to  furnish  him  a  pass  for 
transportation  to  Tyler.  By  a  series  of  ac- 
cidents this  pass  was  not  received  until  tbe 
12th  of  February.  After  the  pass  was  re- 
ceived Reagan  went  to  tbe  hospital  at  Tyler, 
Tex.  But  there  was  some  delay  in  perform- 
ing tbe  operation  to  remove  the  piece  of  tin, 
and  tbe  tin  was  not  taken  out  of  bis  leg 
until  about  24  hours  after  bis  arrivaL  When 
tbe  operation  was  performed  the  leg  had  be- 
come badly  swollen  and  poisoned  by  the  tin, 
wbicb  was  inbedded  between  tbe  two  bones 


of  Ills  leg.  About  a  pint  of  clotted  blood 
and  pus  was  removed  from  the  leg.  Tbe 
wound  healed  slowly,  and  Reagan  was  con- 
fined at  the  hospital  about  four  weeks  on 
account  of  the  Injury,  and  bad  not  fully 
recovered  from  tbe  effects  of  the  Injury  at 
tbe  time  of  tbe  trial.  He  brought  an  action 
against  the  defendant  company  to  recover 
damages  caused  by  delay  in  furnishing  trans- 
portation to  the  hospital  at  Tyler  and  by  de- 
lay in  operating  after  his  arrival.  Tbe  de- 
fendant filed  an  answer  and  on  the  trial  the 
evidence  showed  that  a  certain  amount  was 
deducted  by  the  company  from  the  wages 
of  Its  employes  as  a  fund  to  maintain  a  hos- 
pital for  injured  employes  of  defendant. 
This  and  other  facts  proved  tended  to  show 
that  there  was  a  contract  between  the  'de- 
fendant and  its  employes  that  if  the  employ^ 
was  injured  while  in  the  service  of  the  com- 
pany It  would  furnish  prompt  transportation 
to  its  hospital  and  treatment  there  free  of 
charge. 

The  court,  among  other  instructions,  gave 
the  following  Instruction  to  the  jury:  "Xou 
are  Instructed  that  if  you  believe  from  tbe 
evidence  that  tbe  plaintiff  was  delayed  in  re- 
ceiving transportation,  which  be  had  a  right 
to  expect  from  the  facts  in  this  case,  if  such 
facts'  are  proven,  that  he  Is  entitled  to  re- 
cover for  whatever  suffering  and  pain  there 
may  have  been  caused  by  reason  of  the  delay 
in  furnishing  him  transportation,  notwith- 
standing, he  may  have  been  able  to  pay  his 
transportation."  And  refused  to  give  the  fol- 
lowing Instruction  asked  by  tbe  defendant: 
"(1)  Tbe  jury  are  instructed  that  if  they 
find  from  the  evidence  that  the  plaintiff  was 
Injured  while  in  tlie  service  of  the  defendant 
company,  and  was  entitled  by  virtue  of  an  im- 
plied contract  with  defendant  to  be  transport- 
ed free  of  charge  to  its  hospital  at  Tyler.  Tex., 
for  treatment,  and  that  defendant  failed  or 
neglected  to  pnmptly  furnish  transportation 
to  plaintiff  to  go  to  tbe  hospital,  and  by  rea- 
son thereof,  plaintiff's  injury  was  Increased 
and  you  further  find  that  the  plaintiff  had  the 
means  by  which  he  could  have  paid  his  way 
and  thereby  reached  the  hospital  promptly,  It 
was  his  duty  to  have  done  so,  and  tbereby 
avoided  increased  injury,  and  If  you  find  he 
did  have  the  means  and  failed  or  neglected  to 
use  it  be  cannot  recover  any  sum  as  damages 
wtticb  resulted  from  the  delay  of  defendant 
in  furnishing  him  transportation  to  tbe  hos- 
pital." There  was  a  verdict  and  judgment  In 
favor  of  plaintiff  for  tbe  sum  of  $2,000,  and 
the  defendant  appealed. 

S.  H.  West  and  Oaugban  &  Slflord,  for 
appellant.    Scott  &  Head,  for '  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  Is  an  appeal  from  a  judgment  for  tlie 
sum  of  $2,000,  rendered  against  the  defend- 
ant company  for  failure  to  furnish  the  plain- 
tiff prompt  transportation  to  Its  hospital 
and   prompt    treatment   after   bis    arrival. 
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Tbe  presiding  jadge  Instrncted  the  Jury 
that  If  there  was  an  agreement  by  the  com- 
pany In  case  of  Injury  to  furnish  the  plain- 
tiff transportation  to  Its  hospital,  and  If 
it  failed  to  do  80  that  plaintifT  was  entitled 
to  recover  whatever  suffering  and  pain  there 
may  have  been  caused  to  plalntltC  by  reason 
of  the  delay  in  furnishing  him  transporta- 
tion, notwithstanding  he  may  have  been  able 
to  pay  for  such  transportation.  Now,  a 
tickets  from  Stephens,  Ark.,  where  plaintiff 
lived  to  Tyler,  Tex.,  where  the  hospital  of 
defendant  was  located  cost  but  $6,  and  the 
defendant  company  offered  evidence  to  show 
that  plaintiff  had  at  all  times  an  ample 
supply  of  money  to  have  paid  for  this 
transportation  had  he  desired  to  do  so, 
and  that  when  he  arrived  at  the  hospital 
he  had  over  $3,000  cash  in  bis  possession. 
Instead  of  paying  his  fare  and  compelling 
the  company  to  restore  tbe  amount  paid 
afterwards,  be  chose  to  wait  for  the  pass. 
This  delay,  no  doubt,  acted  unfavorably  upon 
his  wound,  and  was  the  cause  of  considerable 
gufTerlng  on  tbe  part  of  plaintiff,  but  as  be 
bad  it  In  bis  power  to  have  avoided  this 
delay  and  injury  by  buying  a  ticket,  we 
think  It  was  his  duty  to  have  done  so. 
Suppose  the  company  had  never  furnished 
bim  a  ticket  conld  he  with  $3,000  in  his 
pocket  have  been  Justified  In  refusing  to 
spend  $6  for  a  ticket  and  in  allowing  his 
leg  to  mortify  so  that  amputation  would 
be  necessary,  and  If  he  did  so  could  he 
Justly  demand  of  the  company  compensation 
for  the  loss  of  a  leg?  It  was  the  duty  of 
plaintiff,  when  tbe  company  failed  to  carry 
ont  Its  contract  to  do  what  he  reasonably 
conld  to  avoid  farther  injnry  to  himself, 
and  we  are  of  tbe  opinion  that  he  cannot 
recover  for  pain  and  suffering  caused  by 
tbe  delay  nnder  such  circumstances,  for 
he  bad  It  in  his  own  power  to  have  avoided 
such  Injury.  Hall  v.  Memphis  &  C.  R.  Co. 
(C.  C.)  15  Fed.  57;  Louisville  ft  Nashville 
R.  Co.  V.  Splnks,  104  Oa.  692,  30  S.  E.  968. 
The  decision  of  this  court  in  tbe  case  of 
Hot  Springs  Ry.  Co.  v.  Deloney,  65  Ark.  177, 
45  S.  W.  351.  67  Am.  St  Rep.  913,  does 
not  conflict  with  our  conclusion  here  for  that 
was  a  case  of  an  unlawful  ejection  of  a 
passenger  at  a  point  between  stations.  In 
snch  cases  there  is  an  element  of  tort  and  the 
court  said  that  the  passenger  conld  recover 
"for  the  loss  of  time  and  trouble  In  having 
to  walk  back  to  Hot  Springs,  and  such 
bomlllatlon  as  he  was  made  to  undergo  by 
being  put  off,"  but  that  he  could  not  recover 
damages  for  mental  anguish  caused  by  the 
resnltlng  delay  in  reaching  bis  sick  brother, 
and  the  Judgment  was  reversed  on  account 
of  an  Improper  Instruction  on  that  point 
Bat  this  case  has  none  of  tbe  elements  of 
tort  for  plaintiff  was  not  ejected  from  the 
train.  He  does  not  complain  that  the  con- 
ductor at  the  time  he  boarded  tbe  train  at 


Camden  refused  to  carry  blm  beyond  Ste- 
phens for  be  had  neither  pass  nor  ticket  and 
did  not  offer  to  pay  fare.  He  got  off  at 
Stephens  and  for  the  first  time  notified 
the  defendant  company  that  he  needed  a 
pass  to  go  to  Tyler.  He  claims  only  that  the' 
defendant  was  bound  under  its  contract 
to  furnish  him  transportation  to  the  hospi- 
tal when  thus  notified.  We  may  concede 
that  this  intention  was  well  taken,  but  it 
dues  not  follow  that  plaintiff  can  recover 
for  pain  and  suffering  caused  by  delay  in 
reaching  the  hospital.  It  most  be  remember- 
ed that  the  railway  company  was  nnder  no 
obligation  to  enter  Into  a  contract  of  the 
kind  set  up  by  this  plaintiff.  The  law  re- 
quires railway  companies  to  carry  passen- 
gers who  present  themselves  at  the  proper 
time  and  place  and  tender  the  amount  re- 
quired for  transportation  of  passengers.  A 
breach  of  a  contract  of  that  kind  by  eject- 
ing a  passenger  who  has  paid  his  fare  is 
a  violation  of  a  duty  which  the  company 
owes  to  the  public  for  which  the  passenger 
ejected  may  recover  bis  damages  In  an  ac- 
tion for  tort  But  in  this  case  the  law  did 
not  require  tbe  company  to  enter  into  a 
contract  to  carry  Its  employes  to  a  hospital 
when  Injured.  In  refusing  to  perform  such 
a  contract  the  company  was  guilty  of  no 
breach  of  duty  to  the  public,  nor  of  any 
tort  The  damages  must  be  assessed  as  in 
ordinary  cases  of  breach  of  contract  and 
only  those  damages  can  be  recovered  as  are 
the  natural  and  proximate  consequences  of  the 
defendant's  breach  of  contract  Louisville  & 
Nashville  R.  R.  Co.  v.  Spink,  101  Ga.  692, 
30  L.  Ed.  968;  (3rd.)  Sutherland  on  Dam- 
ages, 8  899. 

Then  a  party  has  the  money  with  which 
to  purchase  a  ticket  the  natural  and  ordi- 
nary damages  which  would  result  from 
a  breach  of  a  contract  to  give  him  free 
transportation  would  be  the  price  of  the 
transportation  agreed  to  be  furnished.  If 
plaintiff  In  this  case  had  the  money  with 
which  to  have  purchased  a  ticket,  we  see  no 
reason  why  he  should  be  allowed  to  recover 
damages  for  falling  to  furnish  a  ticket  be- 
yond the  price  of  a  ticket  For  If, 
having  the  money  to  buy  a  ticket  he 
voluntarily  exposed  himself  to  this  addi- 
tional pain  and  suffering  rather  than  pay 
tbe  price  of  a  ticket  bis  suffering  caused  by 
the  delay  Is  as  much  due  to  bis  own  inaction 
as  to  that  of  the  defendant  and  he  ought 
not  to  be  allowed  to  hold  the  defendant 
liable  for  pain  and  suffering  that  he  could 
have  avoided  by  such  a  slight  expenditure 
on  his  part  We  are  therefore  of  the  opin- 
ion that  the  court  erred  in  refusing  to  allow 
evidence  that  plaintiff  bad  money  with 
which  be  could  have  bought  a  ticket  to 
Tyler.  He  also,  we  think,  erred  not  only  In 
giving  the  •  instruction  to  which  we  have 
referred,  but  In  refusing  to  give  Instruction 
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No.  1  asked  by  the  defendant,  which  stated 
the  Inw  substantially  as  set  forth  In  this 
opinion. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


ARK.-MO.  ZINC  CO.  T.  PATTERSON. 
(Supreme  Court  of  Arkansas.     July  2,  1906.) 

1.  SaI.es— SUFFICIENCT  OF  PEBrOBHANCB— DK- 
TEBMINATION   BT   UVPIBE. 

A  contract  for  the  Installation  of  mining 
machinery,  providing  that  when  tested  it  must 
be  satisfactory  to  a  certain  named  person,  was 
valid  and  binding,  though  an  arbitrary  and  ca- 
pricious expression  of  dissatisfaction  would  not 
prevent  the  seller  from  recovering  for  the  ma- 
chinery. 

[E3d.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  SS  405,  406.] 

2.  Samhi— Evidence— SuFFiciEHCY. 

In  an  action  for  the  price  of  certain  mining 
machinery  sold  under  a  contract  providing  that 
it  should  De  installed  by  the  seller,  evidence  held 
insufficient  to  support  a  finding  that  the  seller 
substantially  performed  its  contract. 

3.  Same— Right  to  Refuse  UNSAXisyAcroBT 
Goods— Estoppel. 

A  contract  for  the  sale  of  mining  machin- 
ery provided  that  it  should  be  installed  in  a  cer- 
tain manner,  and  that,  when  installed,  it  should 
be  subjected  to  a  test,  and  that  a  certain  named 
member  of  the  purchasing  corporation  should 
determine  whether  the  machinery,  as  installed, 
was  satisfactory,  and  that  the  purchaser  should 
not  be  liable  if  it  was  not.  The  person  charged 
with  the  duty  of  determining  whether  the  ma- 
chinery was  satisfactory  was  present  at  all 
times  while  the  work  of  installation  was  in 
progress  and  expressed  no  dissatisfaction,  but 
after  the  work  was  completed  refused  to  accept 
the  machinery.  Held,  that  the  failure  to  make 
objections  while  the  work  was  progressing  did 
not  estop  the  buyer  from  refusing  to  accept  the 
machinery  after  the  work  was  completed. 

Appeal  from  Marlon  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  O.  M.  Patterson  against  the 
Ark.-Mo.  Zinc  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

The  plaintiff,  G.  M.  Patterson,  Instituted 
this  suit  in  the  chancery  court  of  Marlon 
county  against  the  defendant,  the  Ark.-Mo. 
Zinc  Company,  a  New  Jersey  corporation  do- 
ing business  in  this  state,  to  recover  the  con- 
tract price  for  the  erection  of  a  concentrat- 
ing and  ore-dressing  plant  at  the  Climax 
zinc  mine  in  Marion  county  owned  and  ope- 
rated by  the  defendant,  and  to  enforce  a 
statutory  mechanio's  lien  therefor.  An  un- 
paid balance  of  $892.33  is  claimed  on  the  ori- 
ginal contract  price,  and  the  further  sum  of 
$781.36  for  extras,  making  a  total  of  $1,673.- 
69  alleged  to  be  due  and  unpaid. 

The  contract  between  the  parties,  where- 
by the  plaintiff  undertook  to  construct  the 
plant,  contained  the  following  clauses,  viz.: 
"(1)  The  second  party  shall  furnish,  build, 
erect,  install,  complete  and  place  in  good 
running  order  satisfactory  to  first  party,  the 
said  plant,  according  to  the  speclfloations 
and  blue  prints  hereto  annexed,  and  by  refer- 


ence thereto  herein  la  made  a  part  hereof, 
and  second  party  shall  furthermore  furnish 
and  Install  all  machinery,  lumber,  hardware 
and  other  material,  together  with  all  labor 
necessary  to  complete  the  said  plant.  (2) 
The  same  shall  be  furnished  In  a  good, 
workmanlike  and  substantial  manner  to  the 
satisfaction  and  under  the  direction  of  W. 
N.  Allen,  or  under  such  other  person  as  first 
party  shall  select  for  that  purpose,  to  be 
certified  under  the  hand  of  the  said  W.  N. 
Allen  or  by  first  party.  •  •  •  (6)  Should 
any  dispute  arise  concerning  the  true  con- 
struction or  meaning  of  the  specifications, 
the  same  shall  be  decided  by  the  said  W.  N. 
Allen,  or  such  other  person  appointed  by 
him  or  by  first  party  in  good  standing,  and 
his  decision  shall  be  final  and  conclusive. 
♦  •  ♦  (8)  After  completion  of  the  plant 
and  upon  due  notice  by  second  party  to 
fii-st  party  or  to  said  W.  N.  Allen,  given  per- 
sonally or  by  registered  letter,  at  least  ten 
days  prior  to  a  day  to  be  therein  fixed, 
the  said  plant  shall  be  tested  by  being 
operated  continuously  for  a  period  of  five 
days  under  the  control  and  direction  of  the 
said  W.  N.  Allen  or  any  person  appointed 
by  first  party  as  hereinbefore  provided.  The 
test  must  show  to  the  satisfaction  of  the  said 
W.  N.  Allen  or  such  other  person  appointed 
by  the  first  party  that  the  plant  as  a  whole 
has  been  built  in  conformity  to  this  agree- 
ment, and  that  It  will  crush  and  properly 
clean  In  ten  hours  or  less  at  least  fifty  tons 
of  ore  from  the  said  mine,  or  ore  of  a 
similar  character  to  that  of  said  mine. 
(10)  First  party  shall  pay  to  second  party 
as  the  sealing  and  delivery  of  this  contract 
and  the  bond  hereto  attached  $500.  First 
party  shall  pay  second  party  ^,000  when 
said  plant.  Including  the  machinery,  lumber, 
hardware  and  all  parts  thereof  are  delivered 
on  the  property  of  the  Ark.-Mo.  Zinc  Com- 
pany at  said  Climax  mine.  $599.53  shall 
be  paid  when  the  plant  Is  completed  and 
accepted  and  turned  over  to  the  owners  In 
good  condition,  and  the  balance,  $1,000,  aft- 
er the  said  last  payment  and  acceptance." 
The  specifications  attached  to  the  contract 
set  forth  In  detail  the  kind  of  machinery 
to  be  furnished  and  the  manner  in  which  the 
plant  should  be  constructed,  and  concluded 
with  the  following  provisions,  viz.:  "Con- 
tractor to  furnish  all  machinery,  lumber, 
labor  and  other  material  necessary  to  com- 
plete said  mill.  The  contractor  will  be  and 
Is  bound  to  give  an  approved  bond  In  the 
sum  of  the  total  contract  price  of  the  mill, 
to  secure  the  faithful  performance  of  his 
part  of  the  contract.  Contractor  to  start  up 
mill  and  run  same  for  a  period  of  five  days 
to  demonstrate  the  correctness  of  his  work. 
Owners  of  mill  to  furnish  crusher,  feeders 
and  engineer.  These  specifications  and  two 
blue  print  drawings  comprise  a  complete 
mill,  tried  and  running,  whether  every  item 
is  specified  or  whether  shown  in  blue  print 
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details.  The  said  concentrating  and  ore- 
dressins  plant  Is  to  be  finished  on  or  before 
the  15th  day  of  Jnly,  1002,  or  as  early,  as 
possible  for  the  contmctor  to  do  so,  It  being 
nndentood  that  the  day  fixed  is  a  later  day 
than  the  one  estimated  upon  during  pre- 
llmlnaiy  negotiations.  It  the  said  plant  Is 
not  finished  at  the  time  mentioned,  then  the 
said  contractor  shall  pay  as  liquidated  dam- 
ages the  sum  of  $7.50  per  day  for  each 
day's  delay  after  said  day." 

The  defendant  filed  Its  answer  denying 
that  the  plaintiff  had  compiled  with  the  con- 
tract by  constructing  the  plant  In  accord- 
ance with  the  terms  of  the  contract  and 
Fpeclflcatlons,  alleging  that  the  plant  had 
not  come  np  to  the  test  provided  in  the 
contract;  that  it  was  so  defective  as  to  be 
practically  of  no  use,  and  was  not  satis- 
factory to  said  W.  N.  Allen  or  defendant 
and  had  been  rejected,  and  that  defendant 
bad  paid  to  the  plaintiff  the  snm  of  $3,207.20 
on  said  contract  price.  The  answer  was 
made  a  cross-complaint  against  the  plain- 
tiff and  the  sureties  on  bis  bond,  with  prayer 
for  recovery  of  said  sum  adranced,  and  also 
damages  on  account  of  the  plaintiff's  al- 
leged fkilure  to  comply  with  the  contract 
All^;ed  defects  In  the  plant  are  set  forth 
In  detail  In  the  answer  as  follows:  "The 
boiler  is  improperly  and  defectively  set;  the 
inside  walls  in  the  fire  box  having  fall»i  in, 
and  being  in  a  dangerous  condition ;  that  all 
8team  connections  are  faulty  and  so  ar- 
ranged that,  when  it  became  necessary  to 
close  down  any  one  department  of  the  mill, 
all  most  be  closed;  the  engine  Is  defective 
In  its  connections,  and  did  not  work  at  all 
satisfactorily,  and  had  a  decided  pound  in 
the  cylinder,  and  would  wear  it  out  In  a 
very  short  time;  the  follower  catches  and 
hammers  at  each  revolution.  The  rolls  are 
not  set  on  a  solid  foundation,  and  are  in- 
secnre  and  dangerous;  the  crusher  la  not 
set  on  a  solid  foundation  or  anchored,  and 
is  not  true  upon  its  base,  and  is  insecure 
and  dangerous ;  the  screen  is  hung  insecure- 
ly and  is  dangerous ;  the  main  line  shaft  is 
not  properly  set,  and  is  unable  to  stand 
the  strain  ttiat  operation  would  cause;  the 
elevator  is  improperly  constructed  and  per- 
mits a  constant  waste  of  ore;  the  ore  bin 
is  Improperly  constructed,  and  would  not 
sustain  the  weight  it  was  intended  to  sus- 
tain, and  is  broken;  the  bolster  bouse  is 
imprcH)erIy  and'  Insecurely  constructed,  the 
vibrations  when  the  bolster  is  in  operation 
being  so  great  that  it  renders  it  difficult 
(or  the  hoisterman  to  perform  his  duties; 
the  steam  connections  on  the  bolster  are  so 
leaky  that  It  is  Impossible  to  operate  it  on 
account  of  escaping  steam,  without  wrap- 
ping the  Joints  with  cloth,  and  the  building 
Is  improperly  and  defectively  constructed; 
that  It  will  not  crush  and  properly  clean 
in  ten  hours  or  less  at  least  50  tons  of  ore 
from  appellanfa  mine,  or  ore  of  a  similar 


character  to  that  of  said  mine,  and  that 
there  are  many  other  defects  in  the  con- 
struction of  said  plant;  that  after  a  test  of 
said  plant  by  appellee,  and  said  plant  being 
defective  and  not  according  to  contract,  the 
same  was  rejected  and  was  not  satisfactory 
to  said  W.  N.  Allen  or  appellant,  and  al- 
tbongh  promptly  notified  of  snch  defects  the 
appellee  refused  to  remedy  same,  and  said 
plant  was  closed  and  tendered  to  appellee, 
and  appellant  still  tenders  same  to  them." 
The  chancellor  made  the  following  findings 
of  the  facts,  viz.:  "W.  N.  Allen,  the  director 
of  the  work,  was  on  the  ground  about  three 
days  out  of  the  week  while  the  work  was 
progressing,  according  to  bis  own  evidence, 
and  more  of  the  time  according  to  the 
weight  of  evidence.  The  machinery  was  of 
the  kind  and  quollty  provided  for  in  the 
contract.  There  were  some  defects  In  the 
construction  of  the  building  and  Installation 
of  the  machinery,  and  some  changes  and 
modifications  In  the  plans  and  specifications, 
yet  upon  the  whole  there  was  a  substantial 
compliance  with  the  contract  on  the  part 
of  the  contractor.  The  changes  and  modi- 
fications of  the  plans  and  specifications  con- 
sisted In  roofing  the  building  shingle  fashion 
instead  of  being  batted;  a  slight  change 
in  the  location;  a  decrease  in  the  size  of 
the  Jlgroom  of  4  feet  and  2  inches  in  the  fifth 
cell  of  the  Jig.  Any  of  these  changes  could 
be  observed  by  a  casual  observer.  The  de- 
fects consisted  in  the  floor  lacking  sufilclent 
bracing,  thickness  of  the  floor,  and  failure 
to  bat  the  holster  house.  The  failure  to 
put  a  mudsill  lengthwise  under  the  support 
to  the  oreroom;  the  failure  to  line  the 
mouth  of  the  elevator  and  three  pipes  with 
iron;  the  failure  to  place  a  fourth  girder, 
box,  and  flxtures  in  the  13-foot  space  to  sup- 
port the  main  shaft;  the  failure  to  exactly 
plumb  the  plies  in  the  piling  foundation 
under  the  Jlgroom;  the  failure  to  place  suffi- 
cient piling  under  the  west  wall  of  the 
boiler  and  engine  room,  and  to  set  the  crush- 
er on  a  solid  fotmdatton,  and  to  sufficiently 
line  the  fire  box  under  the  boiler.  None 
of  these  defects  were  Intentional  or  will- 
ful on  the  part  of  the  contractor,  and  most 
of  them  could  be  seen  and  detected  during 
the  construction  of  the  plant  by  a  person 
competent  to  direct  the  construction  of  a 
mill  and  receive  same.  The  Jig  was  con- 
structed In  the  manner  provided  in  the  con- 
tract, except  the  fifth  cell,  which  was  a 
little  smaller,  but  the  fifth  cell  neither  adds 
to  nor  takes  from  the  capacity  of  the  mill. 
I  find  from  the  whole  evidence  that  It  was 
the  duty  of  respondent  to  furnish  water 
necessary  to  operate  the  mills,  which  It  has 
never  done;  that  both  parties  are  In  posses- 
sion of  the  mill;  that  the  capacity  of  a  mill 
is  largely  due  to  the  number  of  Jigs  and 
water  supply;  this  contract  provides  for 
only  one  Jig.  The  mill  was  not  completed 
for  30  days  after  the  time  provided  by  the 


Digitized  by 


Google 


172 


86  SOUTHWESTERN  REPORTER. 


lArk. 


contract  After  the  mill  was  completed 
respondent  expended  $700  or  thereabonts 
trying  to  get  a  water  supply  without  in- 
sisting or  even  requesting  or  demanding 
that  the  contractor  furnish  water;  the 
respondent  has  never  received  the  mill, -and 
both  parties  are  in  possession  thereof,  con- 
tending that  the  failure  of  the  mill  In  the 
attempted  tests  to  properly  perform  its 
functions  and  come  up  to  the  required 
running  capacity  is  due  to  the  neglect  and 
failure  of  each  other." 

A  decree  was  rendered  in  favor  of  the 
plaintiff  for  the  amount  claimed,  after  de- 
ducting the  sum  of  $225,  which  was  allowed 
to  the  defendant  as  liquidated  damages  of 
$7.50  per  day  on  account  of  delay  in  comple- 
tion of  the  plant    The  defendant  appealed. 

Seawel  &  Seawel,  for  appellant  O.  H. 
Perry,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facte). 
The  chancellor  found  from  the  evidence 
certain  defects  in  the  constructed  plant  but 
declared  that  there  had  been,  on  the  ^art 
of  the  contractor,  who  seeks  to  recover  the 
balance  of  the  contract  price,  a  substantial 
performance  of  the  contract  He  declared 
the  law  applicable  to  the  facts  found  to 
exist,  as  follows:  "The  owner  of  the  prop- 
erty has  no  right  to  rescind  a  contract  for 
the  construction  of  a  concentrating  plant 
where  the  contract  provides  for  partial  pay- 
ments as  the  work  progresses,  and  large 
payments  are  made  when  the  owner  has 
provided  for  and  actually  placed  a  director 
on  the  grounds  to  supervise  the  work.  In 
such  case  the  owner  Is  estopped  from  plead- 
ing a  reclssion  of  the  contract  but  must 
stand  on  the  contract  and  be  satisfied  with 
damages  for  failure  to  do  the  work  In  a 
Skillful  and  workmanlike  manner;  and  es- 
pecially Is  this  the  law  when  said  owner 
pays  subcontractors  for  material  used  in 
the  construction  of  the  plant  after  the  plant 
has  been  completed,  as  it  has  done  in  this 
case." 

We  are  unable  to  agree  with  him  either 
as  to  findings  of  facts  or  as  to  the  declara- 
tions of  law.  It  is  undoubtedly  the  law  that 
In  the  absence  of  an  agreement  to  the  con- 
trary, a  substantial  performance  is  all  that 
is  required  to  authorize  a  recovery  of  the 
contract  price  less  the  additional  cost  of 
a  literal  compliance  with  the  contract  But 
it  has  been  held  by  this  court  that  (quoting 
the  syllabus  of  Hot  Springs  Ry.  Co.  v. 
Maher,  48  Ark.  622,  3  S.  W.  639)  "where 
parties  agree  that  all  questions  relating  to 
quality,  quantity,  or  manner  of  construction 
of  work  to  be  done  shall  be  decided  by  an 
engineer  In  charge  of  the  work,  and  that  his 
decision  shall  be  final  and  conclusive,  bis 
decision  cannot  be  questioned  by  either 
party  except  for  fraud  or  such  gross  mistake 
as  would  necessarily  Imply  bafi  faith,  or 
a  failure  to  exercise  an  honest  Judgment" 


This  decision  is  followed  In  the  later  case 
of  Ozan  Lnmber  Company  v.  Haynes,  68 
Ark.  185,  56  S.  W.  1068,  and  is  in  line  with 
the  authorities  generally.  30  Am.  &  Eng. 
Ency.  Law,  p.  1237;  Kihlberg  t.  U.  8.,  97 
U.  S.  898,  24  L.  Ed.  U06;  MartlDsburg  & 
Potomac  Ry.  Co.  ▼.  March,  114  U.  S.  549, 

5  Sup.  Ct  1035,  29  L.  Ed.  255;    C,  S.  F. 

6  C.  R.  Co.  V.  Price,  1.38  U.  S.  185,  11  Sup. 
(X  290,  34  Lb  Ed.  917;  Sweeney  v.  U.  S., 
100  U.  S.  618,  3  Sup.  Ct  344,  27  L.  Ed. 
1053;  National  Contracting  Co.  v.  Common- 
wealth, 183  Mass.  89,  66  N.  E.  639;  Benttey 
V.  Davidson,  74  Wis.  420,  43  N.  W.  139. 

The  contract  in  this  case  provides  that 
upon  completion  of  the  work,  "the  test 
must  show  to  the  satisfaction  of  the  said 
W.  N.  Allen,  or  such  other  person  appointed 
by  first  party  that  the  plant  as  a  whole  has 
been  built  in  conformity  to  this  agreement 
and  that  It  will  crush  and  properly  clean 
in  10  hours  or  less  at  least  50  tons  of  ore 
from  the  said  mine,  or  ore  of  a  similar 
character  to  that  of  said  mine."  This  Is 
a  valid  feature  of  the  contract  and  Is 
binding  upon  the  parties,  but  an  arbitrary 
and  capricious  expression  of  dissatisfaction 
will  not  prevent  recovery,  and  by  some 
courts  it  is  held  that  such  stipulations  re- 
quire only  the  performance  of  the  work 
by  the  contractor  in  such  manner  as  ought 
to  satisfy  the  owner.  30  Am.  &  Eng.  Enc. 
Law,  p.  1236;  Williams  Co.  t.  Standard 
Brass  Co.  (Mass.)  58  N.  B.  862;  Electric 
Lighting  Co.  V.  Elder.  115  Ala.  138,  21  South, 
983;  Slngerly  y.  Thayer,  108  Pa.  291,  2 
Atl.  230,  56  Am.  Rep.  207;  Howard  y. 
Smedley,  140  Pa.  SI,  21  Atl.  253;  Ex- 
haust Ventilator  Co.  y.  C.  M.  &  C.  P.  R. 
Co.,  66  Wis.  218,  28  N.  W.  843,  67  Am.  Rep. 
257;  Duplex  Boiler  CJo.  y.  Garden,  101  N. 
Y.  387,  4  N.  E.  749,  54  Am.  Rep.  709;  Lloyd 
on  Buildings,  |  22.  The  law  upon  the  ques- 
tion Is,  we  think,  correctly  stated  by  Chief 
Justice  Brickell,  speaking  for  the  Supreme 
Court  of  Alabama  in  Electric  Lighting  (^o. 
V.  Elder,  115  Ala.  138.  21  South.  983.  as 
follows:  "There  Is  no  reason  of  public 
policy  which  prevents  parties  to  a  contract 
for  the  performance  of  work  from  agreeing 
that  the  decision  of  one  or  the  other,  or 
a  third  person,  as  to  the  snflSciency  of  the 
performance  shall  be  conclusive.  Having 
voluntarily  assumed  the  obligations  and 
risks  of  a  contract,  these  legal  rights  and 
liabilities  are  to  be  determined  solely  ac- 
cording to  its  provisions.  Where  the  deci- 
sion Is  left  to  a  third  person,  the  authorities 
almost  universally  hold  that  his  action,  in 
the  absence  of  fraud,  or  such  gross  mistake 
as  would  necessarily  Imply  bad  faith  or  a 
failure  to  exercise  an  honest  judgment  Is 
conclusive  upon  the  parties.  So,  where, 
by  the  terms  of  a  contract  to  do  a  piece  of 
work  or  perform  services,  the  excellence  of 
which  Is  not  a  mere  matter  of  taste  or  fancy, 
or  to  furnish  a  piece  of  machinery  or  other 
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article,  the  saltableness  of  which  Involves 
a  Question  of  mechanical  fitness  to  do  certain 
work  or  accomplish  a  certain  purpose,  the 
one  party  warrants  the  work  or  article  to  be 
satisfactory  to  the  other,  the  weight  of  au- 
thority Is,  though  the  cases  are  not  entirely 
harmonious,  that  there  can  be  no  recovery 
when  the  employer  or  purchaser  Is,  In  good 
faith,  dlssatlsSed.  And  this  is  true  where 
there  is  no  express  warranty  that  the  work 
or  article  shall  be  satisfactory,  but  a  pro- 
vision making  the  payment  contingent  upon 
Its  being  satisfactory." 

W.  N.  Allen,  the  person  who,  under  the 
tenns  of  the  contract  was  selected  to  give 
direction  to  the  work  and  to  whose  sat- 
l8factl(«  the  plant  should  be  constructed, 
was  a  stockholder  In  appellant  corporation 
and  manager  of  the  Climar  mine,  where  the 
plant  was  to  be  operated;  and,  under  the 
ylew  whlcb  we  take  of  the  evidence,  it  is 
Dnnecessary  to  decide  whether  he  should  be 
treated  as  a  disinterested  referee,  or  as  a 
party  to  the  contract,  or  to  decide  whlcb  of 
the  rules  of  law  hereinbefore  announced 
should  be  applied  to  his  refusal  to  accept  the 
plant  Upon  a  careful  consideration  of  the 
evidence  we  are  forced  to  the  conclusion  that 
It  does  not  establish  a  substantial  perform- 
ance of  the  contract  on  the  part  of  the  con- 
tractor or  tliat  the  completed  plant  met  the 
requirements  of  the  test  stipulated  in  the 
contract  Nor  do  we  think  that  the  chancel- 
lor's special  finding  of  fact  as  to  defects  In 
the  plant  justify  his  general  conclusion  tbat 
there  was  a  substantial  compliance.  He 
found  that  "the  defects  consisted  in  the  floor 
lacking  sufficient  bracing,  thickness  of  floor, 
and  failure  to  bat  the  holster  house;  failure 
to  put  a  mudsill  lengthwise  under  the  sup- 
port to  the  oreroom;  failure  to  line  the 
mouth  of  the  elevator  and  three  pipes  with 
iron;  failure  to  place  a  fourth  girder,  box, 
and  fixtures  In  the  13-foot  space  to  support 
the  main  shaft;  the  failure  to  exactly  plumb 
the  piles  in  the  foundation  under  the  jig- 
room;  the  failure  to  place  sufficient  piling 
nnder  the  west  wall  of  the  boiler  and  engine 
room,  and  to  set  the  crusher  on  a  solid 
fonndati<m,  and  to  sufficiently  line  the  fire 
box  under  the  boiler." 

A  large  number  of  witnesses  Introduced  by 
appellant  testified  tbat  these  defects  and 
numerous  others,  particularly  in  the  founda- 
tion of  each  of  the  several  buildings,  rendered 
the  whole  plant  Insecure  and  worthless. 
These  witnesses,  who  appear  to  be  men  of 
intelligence  and  with  more  or  less  experience 
on  the  subject,  testified  In  detail  concerning 
the  defects  in  the  plant  and  that  it  wholly 
failed,  on  the  final  test,  to  perform  the  de- 
sired woiic  The  effect  of  these  defects 
In  the  plant  is  summarized  in  the  follow- 
ing language  of  one  of  the  witnesses,  and 
Is  supported  by  the  testimony  of  all  the 
numerous  witnesses  Introduced  by  appellant: 


"It  was  impossible  to  operate  the  mill  con- 
tinually on  account  of  the  choking  of  the 
spouts  leading  from  the  first  roll  to  the 
elevator,  and  on  account  of  the  crusher  being 
set  80  insecurely  that  the  vibrations  caused 
the  taps  holding  the  boxes  on  the  crusher 
to  become  loose,  and  the  jig  was  utterly  un- 
able to  separate  the  sand  from  the  ore,  the 
ore  now  In  the  jack  bin  having  a  large  per 
cent,  of  sand  in  it;  the  elevator  showed  a 
constant  waste  of  fine  ore,  due  to  Imperfect 
construction."  Appellee,  Patterson,  and  a 
number  of  witnesses  introduced  by  him,  tes- 
tified that  the  plant  was  constructed  sub- 
stantially according  to  contract,  but  that  the 
final  test  failed  solely  because  of  an  insuf- 
ficient supply  of  water.  While  there  is  a 
sharp  conflict  in  the  evidence,  we  are  of  the 
opinion  that  the  contention  of  appellant  is 
supported  by  a  decided  preponderance.  The 
chancellor  found  tbat  the  plant  was  never 
accepted  by  appellant,  and  was  not  approved 
by  Allen  upon  the  final  test  Els  finding 
on  this  point  is  sustained  by  the  evidence. 

It  Is  contended,  however,  in  behalf  of  ap- 
pellee, that  Allen  was  present  during  the 
progress  of  the  work;  that,  by  bis  failure  to 
exercise  his  right  of  disapproval  while  the 
work  progressed,  he  Is  deemed  to  have  ap- 
proved it;  and  that  appellant  is  thereby 
estopped  from  rejecting  the  completed  plant 
This  may  be  a  correct  statement  of  the  law 
applicable  to  some  building  contracts,  but 
cannot  be  applied  in  this  case,  where  the  con' 
tract  stipulates  for  the  right  of  acceptance 
or  rejection  on  final  test  after  completion  of 
the  plant,  which  is  expressly  warranted  to 
perform  certain  work.  Brownell  Imp.  Co. 
V.  Crltchfleld,  197  111.  61,  64  N.  E.  332;  Cor- 
nlsh-Curtls-Oreene  Co.  v.  Dairy  Association, 
82  Minn.  215.  84  N.  W.  724;  Beharrell  v. 
Qulmby,  162  Mass.  571,  39  N.  E.  407.  The 
contract  in  this  case  did  not  call  for  an  ap- 
proval or  rejection  by  Allen  until  the  final 
test  should  be  made,  and  appellant  was  not 
estopped  by  his  failure  to  disapprove  before 
completion  of  the  plant  Nor  did  the  pay- 
ment by  appellant  of  bills  for  material  used 
in  construction  of  the  plant  operate  as  a 
waiver  of  the  right  to  reject  the  whqle  plant 
It  follows  from  what  we  have  said  tbat 
appellee  is  not  entitled  to  recover  anything, 
and  the  decree  in  his  favor  was  erroneous. 
Appellant  Is  entitled  to  recover  the  amounts 
advanced  and  paid  to  appellee  on  the  con- 
tract price,  with  Interest  from  dates  of  pay* 
mcnt,  but  we  find  no  satisfactory  evidence  to 
justify  an  assessment  of  damages  for  the 
failure  of  appellee  to  construct  the  plant. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  dis- 
missing the  plalntlfTs  complaint  for  want  of 
equity  and  in  favor  of  the  defendant  for  re- 
covery of  the  amounts  paid  to  appellee,  with 
interest  from  the  respective  dates  of  pay- 
ment 
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COLLIER  V.  TRICE  et  al. 
(Supreme  Court  of  Arkansas.    June  25,  1006.) 

1.  EXBCLTORS  AND  ADMTNISTBATOBS  —  ClaIUS 

AGAINST  Estate— Vkbification. 

Kirby's  Dig.  S  118,  in  relation  to  the  pres- 
entation of  claims  against  the  estates  of  dece- 
dents provides  that  if  a  debt  be  assigned  after 
the  debtor's  death,  affidavit  shall  be  made  by 
the  person  who  held  the  debt,  as  well  as  the 
assignee.  Section  115  provides  that  before  any 
executor  shall  par  anv  debt,  the  same  must  be 
sworn  to  as  required  by  law.  Section  123  pro- 
vides that  every  person  having  a  claim  against 
a  decedent  after  it  has  been  allowed  by  the  ex- 
ecutor shall  file  the  same,  with  a  copy  of  the 
notice  served  on  the  executor,  in  the  office  of 
the  clerk.  Held,  that  whei'e  a  claim  is  properly 
authenticated  when  exhibited  to  the  executor, 
and  subsequently  it  is  assi^ed,  it  is  not  neces- 
sary that  the  assignee  verify  the  claim. 

2.  Same— Pabtiks. 

A  note  given  by  a  decedent  being  assigna- 
ble, it  is  not  necessary  that  the  payee,  who  as- 
signed the  note,  shall  be  made  a  party  to  pro- 
ceedings for  its  collection  from  the  estate;  Kir- 
by's Dig.  {  6000,  providing  that,  where  the  as- 
signment of  a  thing  in  action  is  not  authorized 
by  statute,  the  assignor  must  be  a  party  to  an 
action  thereon. 

3.  Witnesses— CoMPBTENOT  —  Tbansactions 
WITH  Decedent  —  Witness  hot  Pabty  to 
Pboceedinos. 

Schedule  to  Const.  1874,  {  2,  providing  that 
in  actions  against  an  executor  no  party  shall 
be  allowed  to  testify  against  the  other  as  to  any 
transactions  with  testator,  does  not  disqualify 
the  payee  of  a  note  given  by  decedent  in  proceed- 
ings by  the  payee's  assignee  to  enforce  collec- 
tion from  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  §  621.] 

Appeal  from  Circuit  Court,  Green  County; 
Alleu  N.  Hughes,  Judge. 

Action  by  H.  S.  Trice  and  others  against 
M.  F.  Collier,  as  administrator  of  H.  W. 
Glasscock,  deceased.  From  a  Judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Johnson  &  Huddleston  and  W.  W.  Bandy, 
for  appellant    J.  D.  Block,  for  appellees. 

BATTLE,  J.  On  the  18th  day  of  January, 
1883,  H.  W.  Glasscock  executed  to  J.  W. 
Crawford  his  promissory  note  for  the  sum  of 
$800  and  10  per  cent,  per  annum  Interest 
thereoi^  from  date.  The  note  was  due  and 
payable  to  the  drder  of  Crawford  12  months 
after  date,  the  16th  day  of  January,  1883. 
Sundry  credits  beginning  In  1886  and  ending 
In  1889  were  Indorsed  upon  the  note.  On 
the  25th  of  January,  1901,  Glasscock  died, 
and  on  the  4th  day  of  March,  1901,  M.  F.  Col- 
lier was  appointed  administrator  of  his  es- 
tate. On  the  19th  of  November,  1902,  Craw- 
ford presented  the  note,  properly  anthentlcat- 
ed,  to  the  administrator  for  allowance,  who 
rejected  the  claim,  and  waived  notice  of 
presentation  to  the  probate  court  There- 
after, Oawford,  for  a  valuable  consideration, 
assigned  the  note  to  H.  S.  Trice,  J.  R.  Miller 
and  J.  W.  Wenthersby.  No  further  affidavit 
of  authentication  was  made  by  the  assignees 
or  either  of  them.  The  claim  was  presented 
to  the  probate  court  and  allowed,  and  the 


administrator  appealed  to  the  circuit  court 

In  the  circuit  court  the  administrator  mov- 
ed to  dismiss  the  action  because  the  claim 
was  not  properly  authenticated,  which  was 
overruled.  He  then  moved  to  make  Crawford 
a  party  plaintiff,  which  was  overruled.  He 
then  answered  and  irieaded  the  five-year  stat- 
ute of  limitation. 

In  the  trial  J.  W.  Crawford  was  permitted 
to  testify,  over  the  objections  of  the  adminis- 
trator as  to  transactions  with  Glasscock,  the 
deceased.  His  testimony.  If  true,  proved  that 
the  note  was  executed  by  the  deceased  and 
was  given  for  a  valuable  consideration,  and 
tb^t  the  credits  indorsed  thereon  were  for 
amounts  actually  paid  on  the  days  of  their 
respective  dates. 

Plaintiffs  again  recovered  Judgment  agaloi-t 
the  administrator  for  the  balance  due  on  the 
note ;  and  he  appealed. 

The  first  contention  of  appellant  is  that  ap- 
pellees should  have  verified  the  claim  after 
it  was  assigned  to  them.  The  basis  of  this 
contention  is  section  118  of  Kirby's  Digest. 
which  is  as  follows :  "If  the  debt  be  assign- 
ed after  the  death  of  the  debtor,  affidavit 
shall  be  made  by  the  iperson  who  held  the 
debt  at  the  death  of  the  debtor,  as  well  as 
the  assignee."  Does  this  mean  that  the  affi- 
davit most  be  made  by  the  assignee  when 
the  assignment  has  been  made  after  the  claim 
has  been  presented  to  the  administrator? 
Section  113  of  the  Digest  provides  how  o 
claim  shall  be  presented  to  the  administrator 
or  executor.  Section  114  provides  how  It 
shall  be  authenticated.  Section  115  provides 
that  "before  any  executor  or  administrator 
shall  pay  or  allow  any  such  debt  the  same 
shall  be  sworn  to  as  aforesaid."  Section  US 
provides  bow  It  shall  be  authenticated  when 
It  has  been  assigned  after  the  death  of  the 
debtor.  All  these  sections  as  to  authentica- 
tion, manifestly  have  reference  to  the  time 
when  the  claim  shall  be  presented  to  admin- 
istrator or  executor  for  allowance,  and  has 
no  reference  to  an  assignment  made  after 
such  presentation.  After  it  has  been  present- 
ed to  the  administrator  or  executor,  without 
providing  for  any  other  authentication,  sec- 
tion 123  provides :  "It  shall  be  the  duty  of 
evory  i)erson  having  claims  against  the  estate 
of  any  deceased  person,  after  having  ex- 
hibited his  claim  to  the  executor  or  adminis- 
trator, as  required,  and  after  the  same  has 
been  approved  and  allowed  by  him,  to  file 
the  same,  together  with  a  copy  of  the  notice 
served  on  the  executor  or  administrator.  In 
the  office  of  the  clerk,  and  the  said  clerk 
shall,  at  the  next  term  of  the  court  after  the 
filing  of  such  claim,  present  the  same  to  the 
court  for  classification,"  etc.  Section  124  pro- 
vides: "If  any  executor  or  administrator 
shall' refuse  to  allow  any  claim  or  demand 
against  the  deceased,  after  the  same  may 
have  been  exhibited  to  him  In  accordance 
with  law,  such  claimant  may  present  his 
claim  to  the  court  for  allowance,"  etc.  And 
section  126  provides:    "No  demand  against 
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any  estate  shall  te  presented  to  the  court  for 
allowance  until  after  the  executor  shall  hare 
refused  to  allow  and  class  the  same,"  etc. 
All  these  statutes  show  that  the  claim  must 
be  authenticated  In  the  manner  Indicated 
when  presented  to  the  executor  or  adminis- 
trator, and  it  necessarily  follows  that  If  the 
authentication  answers  the  statutory  require- 
ments, under  conditions  existing  when  the 
claim  is  exhibited  to  him,  no  further  or  addi- 
tional authentication  afterwards  becomes 
necessary. 

Appellant's  next  contention  Is  that  Craw- 
ford should  hare  been  made  a  party.  This  Is 
not  true.  The  note  sued  on  was  assignable. 
It  Is  only  when  the  assignment  of  a  claim  or 
thing  In  action  Is  not  authorized  by  the  stat- 
ute that  the  assignor  must  be  made  a  party. 
Kirby's  Dig.  i  6000. 

Crawford  was  a  competent  witness.  He 
was  not  rendered  Incompetent  by  section  2 
of  the  schedule  to  the  Constitution  of  1874. 
That  section  provides:  "In  cIvU  actions  no 
witness  shall  be  excluded  because  he  Is  a 
party  to  the  suit  or  Interested  in  the  Issue  to 
be  tried.  Provided,  that  In  actions  by  or 
against  executors,  administrators,  or  gniard- 
lans  In  which  the  Judgment  may  be  rendered 
for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to 
any  transactions  with  or  statements  of  the 
testator,  intestate,  or  ward,  unless  called  to 
testify  thereto,  by  the  opposite  party."  Un- 
der this  section  parties  to  actions  by  or 
against  executors,  administrators,  or  guard- 
ians in  which  Judgment  may  be  rendered  for 
or  against  them  are  only  incompetent  to  testi- 
fy. Interest  cannot  disqualify.  Crawford 
was  not  a  party  to  this  action  and  was  a  com- 
petent witness.  Bird  ▼.  Jones,  37  Ark.  195; 
Bozeman  v.  Browning.  31  Ark.  364;  McRae 
V.  Holcomb,  46  Ark.  306;  Lawrence  v.  La- 
cade,  46  Ark.  378 ;  Stanley  v.  WHkerson,  63 
Ark.  556,  39  8.  W.  1043;  Potter  v.  Bank, 
102  r.  S.  163,  26  L.  Ed.  HI. 

Judgment  affirmed. 

HILL,  C.  J^  not  participating. 


FOSTER  et  al.  v.  BEIDLER. 
(Supreme  Court  of  Arkansas.     June  25,  1906.) 

1.  Tbusts— Resulting   Tbusts— Pabol   Evi- 
DExcx— ■Sufficiency. 

To  establish  a  resulting  trust  by  parol,  the 
proof  must  be  full,  clear,  and  convincing. 

[E4  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  Sf  134-137.] 

2.  Same. 

In  a  suit  by  an  heir  of  a  grantor  to  estab- 
lish a  parol  trust  in  the  property  conveyed,  the 
pantee  testified  that  he  held  the  property  imder 
deeds  which  had  Ijeen  executed  to  him  in  trust 
by  the  grantor,  that  he  paid  nothing  for  the 
property,  and  did  not  know  why  it  was  put  in 
bis  name.  After  the  death  of  the  ^antor,  the 
tnintee  controlled  the  property  as  if  the  same 


belonged  to  him  absolutely,    Seld  insufficient  to 
establish  a  parol  trust  in  favor  of  the  heir. 

[Ed.  Note. — For  cises  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  §§  134-137.] 

8.  Sauk. 

In  a  suit  by  an  heir  of  a  grantor  to  es- 
tablish a  trust  in  property  conveyed,  the  heir 
testified  that  he  had  heard  from  the  grantor  that 
the  grantee  had  no  interest  in  the  property,  and 
had  heard  the  grantor  say  to  the  grantee  that  if 
anything  happened  to  the  grantor,  the  grantee 
would  deed  the  property  to  the  heir,  and  that 
the  grantee  replied  that  there  could  be  no  trou- 
ble about  that.  The  deeds  purported  on  their 
face  to  convey  the  property  in  fee  for  a  valu- 
able consideration.  Held  insufficient  to  estab- 
lish a  trust  in  favor  of  the  heir. 

4.  Evidence— Declabation  of  Gbantob— Ad- 
missibii-itt. 

A  declaration  by  a  grantor  in  a  deed  pur- 
porting to  convey  absolute  title  for  a  valun')Ie 
consideration  made  subsequent  to  the  execution 
of  the  deed,  and  in  the  absence  of  the  grantee, 
that  the  grantee  bad  no  interest  therein,  was 
inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  l§  840^1.] 

5.  Tbusts— Resulting  Tbusts. 

In  a  suit  by  an  heir  of  a  grantor  to  estab- 
lish a  trust  in  the  lands,  a  witness  for  plaintilF 
testified  that  the  grantor  contracted  a  debt  for 
property  bought  in  the  name  of  the  grantee,  who 
executed  the  notes  evidencing  the  debt.  The 
creditor  brought  suit  in  attachment  against  the 

frantee,  and  obtained  title  in  such  proceedings. 
(eld,  that  the  creditor  was  not  a  trustee  of  the 
land  in  favor  of  the  heir,  for  equity  would  not 
permit  the  burden  of  paying  for  the  land  to  be 
shifted  to  the  grantee,  who  was  a  mere  agent  of 
the  original  grantor. 

Appeal  from  Miller  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Suit  by  Senator  Roy  Beldier  against  W.  J. 
Foster  and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed,  and  com- 
plaint dismissed  for  want  of  equity. 

This  suit  is  by  appellee  against  appellant 
Foster  and  others  to  set  aside  certain  deeds. 
The  complaint  alleged  that  appellee  is  the 
only  heir  of  H.  M.  Beldier  and  reached  his 
majority  on  July  31,  1897;  "that  H.  M.  Beld- 
ier some  time  before  his  death  was  the  owner 
of  a  large  landed  estate  in,  at,  and  near 
the  city  of  Texarkana,  Ark.;  that  he  be- 
came involved  in  domestic  difficulties  end- 
ing in  a  separation  and  divorce  from  his 
wife,  Amanda  J.  Beldier;  that  his  business 
was  that  of  speculator  in  real  estate,  and 
that  he  was  threatened  and  feared  that  his  . 
former  wife  would  bring  an  action  against 
him  for  alimony,  and  thus  tie  up  his  property, 
and  Interfere  with  and  prohibit  his  making 
sales  and  conveyances  to  those  desiring  to 
purchase,  and  to  provide  against  which  he- 
allowed  a  large  amount  of  bis  said  property 
to  go  delinquent  for  the  nonpayment  of  taxes, 
and  allowed  the  same  to  be  sold  to  the  state 
of  Arkansas  for  the  nonpayment  of  taxes, 
and  afterwards  repurchased  It  from  the 
state,  taking  the  title  In  the  name  of  the 
defendant,  J.  H.  Beldier,  who  -was  his  broth- 
er, and  who  is  to  hold  it  for  him;  that  to 
facilitate  sales  by  the  said  J.  H.  Beldier 
he  afterwards  on  December  22, 1887,  executed 
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deed  to  the  property  or  the  lands  for  the 
nominal  consideration  of  $7,000,  and  on 
April  6,  1888,  he  executed  a  deed  for  certain 
other  property  to  the  said  J.  H.  Beldler 
for  the  nominal  consideration  of  15,000. 
Then  follows  a  recital  of  other  alleged  facts 
to  show  that  J.  H.  Beldler  held  the  lands 
so  conveyed  to  htm  In  trust  for  H.  M.  Beldler. 
The  complaint  then  alleges  that  J.  H.  Beld- 
ler conveyed  certain  portions  of  the  property 
to  two  of  his  children  without  consideration, 
and  in  violation  of  the  alleged  trust,  and 
continues  In  substance  as  follows:  "The 
said  J.  H.  Beldler  purchased  large  property 
In  Battle  Creek,  Mich.,  and  executed  his 
notes  therefor,  and  on  February  1,  1890, 
Joseph  L.  Foster  brought  suit  against  bim, 
and  caused  an  attachment  to  be  levied  upon 
the  property  heretofore  referred  to;  that 
said  Foster  obtained  Judgment  for  a  large 
sum  In  said  case,  and  caused  all  of  said 
property  to  be  sold  thereunder,  and  bought 
said  property;  that  said  sales  were  confirmed, 
and  deed  executed  to  the  said  Joseph  L.  Fos- 
ter, who  has  made  deed  to  numerous  parcels 
of  eald  lands,  and  on  October  10,  1804,  con- 
veyed the  remainder  by  quitclaim  deed  to 
his  son,  W.  J.  Foster,  who  now  holds  and 
controls  the  same;  that  all  said  conveyances 
should  be  set  aside,  save  conveyances  made 
by  X.  F.  Beldler  to  Innocent  purchasers.  The 
prayer  was  for  the  setting  aside  of  convey- 
ances and  revesting  the  property  in  the  plain- 
tiff. 

Appellant  demurred  to  the  complaint  which 
was  overruled,  and  he  saved  his  exceptions. 
Appellant  then  filed  an  answer,  which,  after 
certain  denials  of  material  allegations  is  as 
follows:  "That  a  large  property  was  pur- 
chased near  Battle  Creelt,  Mich.,  by  the  said 
J.  H.  Beldler,  who  executed  his  notes  there- 
for; that  Joseph  L.  Foster,  father  of  this 
defendant,  now  deceased,  did  bring  suit 
against  J.  H.  Beldler  on  said  notes;  attach- 
ments were  Issued  and  levied  against  the 
property  described  in  the  complaint,  which 
was  in  the  name  of  J.  H.  Beldler;  snld  Fos- 
ter obtained  Judgment,  and  said  property 
was  sold  by  order  of  the  court  under  the  at- 
tachment, which  was  duly  sustained;  and 
was  also  in  part  sold  under  execution:  and 
both  attachment  and  execution  sales  were 
confirmed  by  the  court,  and  the  sheriff  of 
Miller  Coimty,  Ark.,  executed  to  said  J.  L. 
Foster  his  deeds  for  said  property;  that 
If  It  be  true,  as  alleged  In  plaintiff's  com- 
plaint, that  H.  M.  Beldler  was  using  hla 
property  and  his  brother,  J.  H.  Beidler's 
name,  for  the  purpose  of  selling  his  interest 
In  the  real  estate  to  avoid  bis  obligation  to 
his  wife  for  dower  and  alimony,  as  admitted 
In  the  complaint.  It  Is  also  true  that  said 
Battle  Creek.  Mich.,  property  was  purchased 
by  H.  M.  Beldler,  in  the  name  of  J.  H. 
Beldler,  for  the  same  purpose,  and  If 
In  fact  said  J.  H.  Beldler  was  trustee  for 
the  Texarkana  property,  he  was  clothed  by 


said  H.  M.  Beldler  with  the  title  to  the  Tex- 
arkana property,  whereby  the  said  H.  M. 
Beldler  was  enabled  to  purchase  the  Battle 
Creek,  Mich.,  property  in  the  name  of  the 
said  J.  H.  Beldler,  and  if  It  be  true  that  the 
said  J.  H.  Beldler  was  acting  as  trustee  only, 
the  Battle  Creek,  Mich.,  debt  was  In  fact 
the  debt  of  H.  M.  Beldler,  made  In  the  name 
of  J.  H.  Beldler,  and  upon  the  faith  of  the 
property  held  by  the  said  J.  H.  Beldler,  and 
this  arrangement  was  made  by  the  said 
H.  M.  Beldler  with  the  said  J.  L.  Foster, 
whereby  the  Texarkana  property  In  the  name 
of  J.  H.  Beldler  was  property  subject  to 
the  debt  for  the  Battle  Creek,  Mich.,  property 
by  the  said  H.  M.  Beldler,  In  the  name  of 
said  J.  H.  Beldler;  that  the  debt  effeotca 
by  the  said  H.  M.  Beidler  with  the  said 
Joseph  L.  Foster,  was  made  by  the  said  H.  M. 
Beldler  upon  the  faith  of  the  Texarkana 
property,  and  It  was  Intended  that  any  and 
all  of  said  Texarkana  property  would  re- 
spond to  the  payment  of  the  debt  of  the 
Battle  Creek,  Mich.,  property,  if  the  same 
was  not  paid  at  maturity.  The  defendant 
states  that  H.  M.  Beidler  and  any  one  claim- 
ing under  him,  cannot  in  equity  now  be 
heard  to  claim  that  the  Texarkana  propert.v 
was  not  subject  to  the  payment  of  said  debt 
(5)  Defendant  denies  that  any  of  the  prop- 
erty sold  under  attachment  or  execution  to 
J.  L.  Foster,  should  be  declared  the  property 
of  plaintiff;  denies  that  J.  L.  Foster,  or  this 
defendant,  W.  J.  Foster,  or  his  vendees,  are 
not  In  position  to  claim  title  to  said  property; 
denies  that  they  hold  the  same  without  right; 
"then  follows  allegations  of  payment  of  taxes 
and  setting  up  statute  of  limitations  of  seven 
years."  There  was  a  written  stipulation  that 
all  the  exhibits  were  to  be  considered  in 
evidence,  and  that  api)ellant  had  been  in  pos- 
session since  the  execution  of  the  deeds 
under  the  judgment  and  execution  In  the 
case  of  J.  L.  Foster  v.  J.  H.  Beldler,  which 
were  exhibits,  and  that  appellant  and  those 
under  whom  he  claimed  bad  paid  all  taxes 
shice  21st  of  February,  1800;  tliat  all  papers 
In  the  case  of  J.  L.  Foster  v.  J.  H.  Beidler, 
the  attachment  suit  were  In  evidence,  and 
that  J.  L.  Foster  purchased  the  laud  at  at- 
tachment and  execution  sales,  and  credited 
his  judgment  In  the  circuit  court  with  amount 
of  bis  bid. 

The  deposition  of  appellee  so  far  as  ma- 
terial, showed  that  he  was  the  son  of  H.  M. 
Beldler  the  deceased,  and  his  only  heir; 
that  he  had  heard  from  his  father,  when  a 
small  boy,  that  his  uncle  had  no  Interest  In 
the  property,  and  heard  bis  father  say  to 
his  uncle  in  Battle  Creek,  Mich.,  "'Now. 
brother,  if  anything  happens  to  me,  you  will, 
of  course,  deed  all  the  property  to  the  boy," 
and  my  uncle  said,  'Why,  certainly,  brother, 
there  can  be  no  trouble  about  that;' "  thiit 
no  one  was  present ;  that  he  had  been  led  to 
believe  that  his  father's  estate  had  been  held 
from  him,  but  could  get  no  explanation  from 
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bis  nncle;  he  was  a  little  over  12  years  of 
age  when  his  father  died;  cannot  glre  dates 
of  the  conversation  which  he  stated  oc- 
curred between  his  father  and  bis  uncle, 
but  thlnlcs  it  was  only  a  few  months  before 
bis  father's  death.  He  bad  been  on  friendly 
I  terms  with  his  uncle  all  the  time.  J.  H. 
Beidler  testified  that  he  held  the  property  In 
'  salt  under  deeds  which  had  been  executed  to 
bim  In  trust  by  his  brother  H.  M.  Beidler. 
He  paid  nothing  for  the  property,  did  not 
know  why  it  was  put  In  bis  name.  It  was 
understood  that  be  was  to  make  deeds  to 
whomsoever  H.  M.  Beidler  directed.  He  re- 
conveyed  the  property  to  H.  M.  Beidler  a 
few  days  before  the  latter's  death,  except  that 
which  be  had  caused  to  be  deeded  to  pur- 
chasers before  his  death.  He  delivered  the 
deeds  to  his  brother  before  his  death,  and 
after  bis  death  the  deeds  and  other  papers 
were  returned  to  him.  He  could  not  find  the 
deed  of  the  Texarkana  property  among  the 
papers,  says  he  told  the  plaintiff  that  be 
would  do  right  by  him,  and  did  this  he 
says  because,  being  a  nonresident  he  could 
not  administer  on  the  estate,  and  thought 
be  could  take  better  care  of  the  estate  In  the 
shape  It  was,  than  to  have  It  administered 
by  gtranger&  When  asked  to  explain  why 
he  and  his  agent  continued  In  possession  of 
the  property  conveyed  to  bim  by  H.  M. 
Beidler,  and  continued  to  sell  and  offer  said 
property  for  sale  after  the  death  of  H.  M. 
Beidler,  If  be  knew  It  did  not  belong  to  him ; 
Miys  he  did  this  to  meet  expenses  and  out- 
lay; explains  his  conveyance  to  bis  son  X.  F. 
Beidler,  by  claiming  It  was  for  money  ad- 
vanced to  pay  taxes  and  traveling  expenses, 
but  makes  no  explanation  of  the  conveyance 
to  his  daughter,  Orace;  does  not  undertake 
to  account  for  the  proceeds  of  any  of  bis 
Mies,  except  in  the  general  way  of  saying 
they  were  consumed  in  paying  taxes  and  ex- 
penses. Says  bis  son  knew  nothing  about 
bis  having  tbe  deeds  to  any  of  H.  M.  Beldler's 
property  until  last  summer,  when  J.  D.  Cook 
came  to  Lincoln;  denies  concealing  them  to 
defraud  tbe  plaintiff ;  says  plaintiff  had  been 
angry  with  bim  for  years  on  account  of  not 
being  satisfied  with  bis  explanations  about 
his  father's  estate.  Be  admits  mortgaging 
tlie  property,  long  after  H.  M.  Beldler's 
death,  but  says  he  did  not  do  it  for  the  pm*- 
pose  of  defrauding  any  one,  says:  "At  the 
time  I  thought  It  for  tlie  best"  When  asked 
what  became  of  tbe  money  says:  "I  do  not 
know."  When  asked  when  plaintiff  was  in- 
formed and  bad  knowledge  of  such  mortgages, 
be  answers :  "I  cannot  say,  I  do  not  know, 
never  from  me."  Says  the.  property  at  Tex- 
arkana was  not  conveyed  lo'  him  until  long 
after  tbe  debt  was  created  on  the  Michigan 
property.  He  states  that  In  the  purchase  of 
the  Ulchigan  property  H.  M.  Beidler  made 
the  contract,  and  was  the  actual  purchaser; 
that  he  permitted  his  name  to  be  used,  and 
tnroosed  Foster  understood  bis  position;  that 
he  merely  lent  bis  name;  that  ail  the  ar- 
rangements were  made  by  H.  M.  Beidler  as 
90  S.W.— 12 


to  tbe  title  of  tbe  Michigan  property  and  the 
execution  of  the  notes  in  the  name  of  J.  H. 
Beidler  and  for  his  own  (H.  M.'s)  benefit; 
that  he  signed  the  notes  because  his  brother 
requested  It ;  that  his  guardian  has  supported 
plaintiff,  but  he  Is  not  familiar  with  the 
guardianship,  and  says  he  is  not  unfriendly 
to  plaintiff,  but  that  plaintiff  has  not  been 
cordial,  but  unfriendly  for  many  years. 

The  decree  of  the  chancellor  in  this  case 
finds  that  the  title  to  all  said  land  Is  In  the 
plaintiff,  S.  R.  Beidler,  and  that  J.  L.  Foster 
obtained  no  title  by  reason  of  bis  purchase, 
or  the  proceedings  in  said  case  against  J.  H. 
Beidler,  but  S.  R.  Beidler  was  and  Is  the 
rightful  owner  of  all  of  said  land,  and  en- 
titled to  the  possession  thereof  In  bis  own 
right,  describes  tbe  land,  finds  that  plaintiff 
commenced  this  action  on  May  5,  1899,  and 
within  three  years  after  having  reached  bis 
majority,  and  decrees  possession  of  tbe  prem- 
ises to  said  S.  R.  Beidler  and  all  cost  against 
W.  J.  Foster,  who  prosecutes  this  appeal. 

T.  E.  Webber,  for  appellants.  J.  D.  Cook, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First. 
But,  If  we  should  concede  that  the  com- 
plaint stated  a  cause  of  action,  still  the 
proof  In  our  opinion  was  not  sufficient  to 
establish  a  resulting  trust  To  establish  a 
resulting  trust  by  parol  the  proof  must  be 
"full,  clear  and  convincing."  Camden  v.  Ben- 
nett, 64  Ark.  166,  41  S.  W.  854 ;  Crow  v.  Wat- 
kins,  48  Ark.  169,  2  S.  W.  669;  Johnson  v. 
Richardson,  44  Ark.  365 ;  Crittenden  v.  Wood- 
ruff, 11  Ark.  82.  To  sustain  appellee's  con- 
tention we  must  set  aside  solemn  Instruments 
of  writing  purporting  to  convey  title  absolute 
which  were  entered  upon  record.  To  sustain 
his  contention  we  also.  In  legal  effect  must 
set  aside  the  solemn  judgment  of  a  court  of 
record  that  was  obtained  against  J.  H.  Beid- 
ler as  the  apparent  owner  and  operated  upon 
his  property  because  it  appeared  to  be  In 
his  name,  and  because  he,  by  various  convey- 
ances, and  visible  acts  of  occupation  and 
control  bad  held  out  to  the  world  that  he 
was  the  absolute  owner  of  the  property.  A 
judgment  is  demanded  of  a  court  of  equity 
that  will  have  this  effect  partly  upon  tbe 
testimony  of  tbe  very  man  whose  conduct  in 
dealing  with  tbe  property  appellee  himself 
denounces  as  "basely  fraudulent"  Appellee 
must  not  expect  a  court  of  chancery  to  give 
credit  to  the  testimony  of  a  witness  (not 
against  bis  Interest)  who  be  himself  says 
perpetrated  "grievous  frauds  upon  him."  No 
weight  should  be  attached  to  the  testimony  of 
J.  H.  Beidler  in  favor  of  appellee  In  establish- 
ing any  Independent  fact  necessary  for  recov- 
ei7.  For  the  facts  show  that  if  be  was  a 
trustee  he  robbed  his  dead  brother's  estate, 
and  perpetrated  "gross  frauds"  upon  his  own 
nephew,  while  he  was  yet  a  boy  of  tender 
years.  The  testimony  of  this  witness  Is 
utterly   unworthy   of   belief.     His   conduct 
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through  all  those  years  ahder  his  deeds  are  of 
Infinitely  more  force  than  bis  words  at  the 
trial.  "Tell  me  what  a  man  has  done  under  an 
Instrument  and  I  will  tell  you  what  it  means." 
Then  the  only  other  proof  is  a  statement  by 
appellee  himself  that  "be  had  heard  from 
his  father  when  a  small  boy  that  his  uncle 
had  no  Interest  in  the  property,  and  heard  his 
father  say  to  his  uncle,  'Now,  brother.  If 
anything  haw>ena  to  me,  you  will,  of  course, 
deed  all  of  the  property  to  the  boy;'  and  bis 
luicle  reply,  'Why  certainly,  brother,  there 
can  be  no  trouble  about  that' "  The  deeds 
which  purport  upon  their  face  to  convey  the 
property  In  fee  for  a  valuable  consideration, 
should  not  be  canceled  upon  this  proof.  It  does 
not  come  up  to  the  standard.  Goerke  t.  Rod- 
gers,  McGulgan  y.  Oaines,  71  Ark.  614.  The 
testimony  that  "be  had  heard  from  his  father 
when  a  small  boy  that  his  uncle  had  no  in- 
terest In  the  property,"  as  it  appears  In  this 
record,  was  not  competent  to  establish  tlie 
fact  that  his  uncle  had  no  Interest  In  the 
property.  The  declaration  of  the  grantor  In 
II  deed  which  purports  upon  its  face  to  be  for  a 
valuable  consideration  and  to  convey  the  ab- 
solute title,  cannot  be  used  to  Impair  or  im- 
peach the  title  of  the  grantee  In  the  deed,  or 
those  claiming  through  or  under  him.  It  is 
not  shown  that  this  statement  was  made  In 
the  presence  of  the  grantee,  tmder  circum- 
stances which  required  of  him  to  affirm  or 
deny  the  statement.  The  testimony  of  ap- 
pellee that  be  heard  bis  father  say  to  bis 
uncle  In  Michigan:  "Now,  brotlier.  If  any- 
thing hapijeus  to  me,  you  will,  of  course,  deed 
all  the  property  to  the  boy"  conceding  It  to 
be  true.  Is  too  Indefinite  to  establish  a  result- 
ing trust  for  the  property  In  controversy. 
Moreover,  this  alleged  conversation  between 
father  and  uncle  Is  said  to  have  occurred 
when  appellee  was  only  about  12  years  of 
age.  After  more  than  a  dozen  years  had 
passed  he  testified  to  his  recollection  of  the 
conversation.  But  he  gives  no  mlnutia,  he 
details  no  circumstance  showing  why  a  con- 
versation between  two  grown  people  about 
a  grave  business  matter  should  have  found 
a  lodgment  In  his  memory  to  abide  for  ail 
those  years.  Such  recollections  are  not  im- 
possible, but  without  any  accompanying  cir- 
cumstance calculated  to  impress  such  conver- 
sation upon  the  child's  mind,  it  seems  improb- 
able If  not  imnatural,  that  he  should  have 
remembered  it  It  is  not  "the  way  of  a  child." 
Such  testimony  Is  Inherently  weak,  and  not 
entitled  to  the  probative  force  necessary  to 
overcome  written  Instruments,  and  to  destroy 
titles  acquired  through  reliance  thereon. 

Second.  Appellee's  witness  J.  H.  Beidler, 
says  that  H.  M.  Beidler  himself  contracted 
the  debt  for  the  property  In  Michigan.  H. 
M.  bought  the  property  in  his  brother's  name 
and  had  his  brother  to  execute  the  notes 
therefor  evidencing  the  debt  which  Is  the 
foundation  of  appellant's  right  to  the  proper- 
ty'^In  controversy.  If  this  contention  were 
trj^'^-tlien  indeed  appellee  would  be  "hoist 


on  his  own  petard,"  for  equity  looks  to  the 
"real  thing."  According  to  the  contention 
the  property  purchased  In  Michigan  was  tbe 
property  of  H.  M.  Beidler,  and  J.  H.  Beidler 
was  merely  acting  as  the  trustee  of  his  broth- 
er and  held  It  as  such  for  him.  Then,  of 
course,  equity  would  not  permit  the  burden 
of  paying  for  It  to  be  shifted  on  to  tbe 
shoulders  of  the  trustee  and  agent  So, 
while  the  suit  In  attachment  really  progressed 
against  J.  H.  Beidler,  he  being  the  ostensible 
debtor  and  owner  of  the  property  In  Arkansas 
and  Michigan  it  was  in  reality  the  debt  of 
H.  M.  Beidler,  and  his  property  that  was 
subjected  to  Its  payment  So,  If  appellee's 
contention  In  this  regard  were  correct,  it 
would  furnish  the  strongest  reason  of  all, 
in  equity,  why  he  could  not  recover.  The 
decree  of  the  Miller  chancery  court  Is,  there- 
fore, reversed,  and  the  complaint  of  appellee 
dismissed  for  want  of  equity. 

Mcculloch,   J.,    concurs   ia  judgment 
BATTLE,  J.,  not  participating. 

NOTE. 

[a]  (Mo.  1874)  In  a  suit  against  heirs  to  es* 
tablisb  a  resulting  trust  as  to  land,  on  the 
basis  of  jparol  admissions  of  the  ancestor,  tbe 
evidence,  in  order  to  warrant  a  recovery,  must 
be  EG  clear  and  emphatic  as  to  banish  every 
reaxonable  doubt  from  tbe  mind  of  the  clian- 
celloT  as  to  tlie  existence  of  the  trust  Kenned; 
V.  Kennedy's  Estate,  57  Mo.  73. 

lb]  (Mo.  1875)  To  warrant  the  destruction  of 
a  legal  title,  Ijy  decree  of  a  resultinft  tnist.  the 
proof  fihould  be  of  the  most  conclusive  cliar- 
acter.    Sharp  v.  Berry,  60  Mo.  575. 

[c]  (Mo.  188C)  Parol  evidence  to  establish  a 
resulting  trust  must  be  clear  and  unequivocal. 
Philpot   v.    Penn,   91   Mo.    38,   3    S.    W.  SSSti. 

[dj  (Mo.  leSG)  In  a  suit  to  establish  a  trust 
in  favor  of  the  grantees  of  B..  in  land  which 
was  located  and  entered  in  18.'>7,  in  the  name 
of  A.,  under  a  land  warrant  running  to  S., 
and  assig:ned  by  S.  to  A.,  it  appeared  that  tlie 
patent  was  issued  in  18(i0  in  A.'s  name ;  fliat 
B.  and  his  grantees  knew  this,  and  did  not  con- 
trovert his  title  until  1883,  long  after  A.'8  death, 
which  occurred  in  1876.  B.,  who  was  A.'s  broth- 
er, testified  that  he  entered  the  land  with  a  land 
warrant  which  he  owned ;  that  he  entered  it  in 
A.'s  name,  instead  of  his  own,  in  order  to  avoid 
a  certain  regulation  of  the  land  office  (but  be  did 
not  explain  now  the  warrant  happened  to  be  as- 
signed to  A.  instead  of  to  him) ;  and  that  A. 
a.ssigned  the  certificate  to  him,  and  he  assigned 
it  and  made  a  deed  to  C,  to  whom  he  sold  the 
land  at  two  dollars  per  acre.  O.  testified  to  ob- 
taining tbe  land  from  B.  by  a  trade  for  anotlier 
land  warrant  Deeds  from  B.  to  C,  aud 
from  C.  to  the  plaintiff,  dated,  respectively,  in 
1857  and  1830,  but  not  recorded  until  1876, 
were  produced,  but  no  assignment  of  A.'s  certif- 
icate. It  was  shown  that  plaintiff  had  paid  the 
taxes  since  1873,  except  tor  one  year.  tfcM. 
that  the  evidence  was  not  sufficient  to  establish 
a  resulting  trust  Philpot  v.  Penn,  91  Mo.  38. 
3  S.  W.  886. 

[e]  (Mo.  188^  A  creditor,  on  taking  a  convey- 
ance from  his  debtor,  agreed  to  reconvey  if  the 
debt  should  be  paid,  and,  the  debtor  having 
died  without  payment,  conveyed  to  defendant, 
who  was  then  the  debtor's  lessee  of  the  land, 
for  a  sum  considerably  exceeding  the  amount 
of  the  debt,  making  no  mention  of  bis  promise 
to  reconvey.  Interested  witnesses  testified  that 
the  debtor  and  defendant  stated  that  the  debt- 
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or  had  leased  the  land  to  defendant  on  his 
promise  to  pay  the  debt.  Defendant's  claim  of 
title,  thougn  known  to  complainants,  the  debtv 
or'a  heirs,  was  unquestioned  for  18  years.  Held 
not  sufficient  evidence  to  establiEh  a  regulting 
trust.  Adams  v.  Burns,  96  Mo.  361,  10  S.  W. 
26. 

in  (Ho.  188S)  A  resnlting'troBt  is  not  suS- 
ciently  established  where  the  evidence  con- 
sists mainly  in  verbal  admissions  made  by  de- 
fendant 3o  years  before  suit  brought,  and  be- 
fore the  date  of  his  patent,  and  where  there  is 
evidence  of  a  statement  made  by  the  cestui 
que  trust,  who  died  18  years  before  the  insti- 
tution of  the  suit,  to  the  effect  that  the  land 
belonged  to  defendant,  and  where  no  claim  has 
been  asserted  by  plaintiffs,  who  claim  as  heirs 
of  the  eertui  que  trust,  for  over  18  years.  Bnr- 
deU  V.  May.  100  Ma  13,  12  S.  W.  1056. 

[eI  (Mo.  1^0)  On  a  bill  to  enforce  a  re- 
sulting trust  against  the  estate  of  the  adminis- 
trator of  plaintiff's  ancestor,  it  appeared  that 
there  came  to  the  hands  of  the  administratoi; 
3,(J0O  acres  of  land,  and  about  $100,000  in  per- 
sonalty. A  small  portion  of  this  was  distribut- 
ed to  those  entitled.  Final  settlement,  10 
years  after  the  grant  of  letters,  showed  a  bal- 
ance of  $25,382  due  the  eatate,  and  was  ap- 
proved by  the  probate  court,  but  on  appeal  to 
the  circuit  court  the  balance  was  adjudged  to 
be  171.894.  The  administrator  owned  a  large 
plantation,  bnt  no  other  property  of  conse- 
quence. During  his  adminstration  he  engaged 
e.\tensively     in    business,    and    suffered    heavy 

/''^kr^^  ^^^°  bought  lands  to  the  amount 
of  J.'iO.OOO.  which  constitute  a  part  of  the  prop- 
erty sought  to  he  affected  with  the  trust.  At 
his  death  hia  estate  inventoried  $75,000  in  notes 
and  accounts,  mostly  worthless,  and  a  little 
othi-r  property.  His  debts  were  $60,000,  con- 
sisting in  part  of  notes  given  in  pavment  for 
the  lands  he  had  purchased,  besides  the 
tinounts  due  from  him  as  administrator  to 
plaintiffs.  Held,  the  evidence  failed  to  show 
that  the  estate  sought  to  be  subjected  was  the 
prodnet  of  the  trust  estate,  or  to  identl^  any 
part  of  it  as  the  trust  property,  and  did  not 
?".'i'''!.*^ "  resulting  trust.  Phillips  v.  Over- 
field.  100  Mo.  466,  13  S.  W.  705. 

|h|  (Mo  1893)  In  an  action  to  establish  a 
resulting  trust  in  oertaha  land  by  the  heirs  of 
one  C.,  the  alleged  cestui  que  trust,  the  evi- 
dence for  plaintiffs  consisted  mainly  of  the 
casual  statements  of  the  alleged  trustee  and  C., 
testified  to  years  after  it  was  claimed  they 
were  made,  by  witnemee,  many  of  whom  were 
interested.  This  .evidence  was  contradicted 
by  defendants'  witnesses,  who  were  less  in 
number  thsn  plaintiffs'.  Defendants  put  in  evi- 
dence tke  written  contract  between  them  and 
"'*"■  grantor,  which  recited  all  the  terms  of 
the  sale,  and  was  witnessed  by  C.  They  also 
introduced  their  trust  deed  to  the  prantor  se- 
curing deferred  payments,  as  provided  for  in 
such  contract,  and  evidence  of  payment  of 
me  same  by  theip..  Held,  that  a  judgment  for 
1w''o.»"q*  YF  ^  proper.     King  v.  Isley,  116  Mo. 

fi]  fMo.  1895)  Where  a  widow  Invested  the 
Pjocf**  of  a  policy  payable  to  herself  and 
cliildrtn  jointly,  in  a  mortgage  payable  to  her- 
self alone,  and  afterwards  married,  evidence 
tnat  the  mortgage  was  satisfied  by  her  huslwnd 
in  bm  name  daring  her  lifetime  ie  insufficient 
to  rane  a  resulting  trust  in  favor  of  the  ohil- 
g5™|^amst  him      Eced  v.   Painter,  129  Mo. 

.  (Jl  (Mo.  1895y  Irf  the  absence  of  a  contract, 
It  cannot  be  inferred  that  the  pnrchaser  at  a 
tax  tale  of  land  bought  it  aa  trustee  for  the 
former  owner  merely  because  the  former  owner 
thereafter  refunded  to  the  purchaser  all  he  had 
ma  at  the  sale,  and  the  pnchaser  then  qult- 
cUimed  to  hia  part  of  the  property.  Davta 
»•  Scov«rn,  130  Mo.  303,  32  S.  W.  986. 


BOURLAND  et  vx.  r.  McKNIGHT  ft  BRO. 
(Supreme  Court  of  Arkansas.    June  25,  1900.) 

1.  l/lndixibd    and    tenant  —  renting    oh 
Shakes— Nature  of  Contbact. 

Where   a   contract    between    a   landowner 

sad  another  reqnired   the  latter  to   worii   the 

I  land  and  raise  the  crop,  title  to  remain  in  the 

I  landowner  and  the  other  to  be  entitled  to  one- 

'  half  of  the  proceeds  after  deducting  all  debts 

due  by  him  to  the  landowner,  the  relation  of 

landlord  and   tenant   was  not  oreftted,   but  it 

was  a  mere  employment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  §  1349.] 

2.  Chattel  Mobtgaoes— Pboperty  Subject 
i      to  mobtoage. 

I  One  who  is  employed  to  raise  a  crop  on 

another's  land,  the  former  to  be  paid  one-half 
'  of  the  proceeds  of  the  crop,  has  a  right  to  mort- 
'  gage  his  interest  therein. 

I  [Ed.  Note. — For  cases  in  point,  see  vol.  9. 
I  Cent.  Dig.  Chattel  Mortgages,  ii  55,  59;  vol. 
I  32,  Cent.  Dig.  Landlord  and  Tenant,  Sg  1368. 
j  1369.] 

3.  Afpeaii— Pbesvuftionb  —  Facu  Not  Ap- 

FEABING  OF  RecoBD. 

,  Where^    on    appeal,    it    does    not    appear 

from  the  bill  of  exceptions  that  any  other  in- 

I  8tructl<«iB  were  given  than  those  appearing  in 
the  bill,  it  cannot  be  presumed  that  other  in- 

j  structions  were  given,  and  that  they  cured  dc- 

!  fects  in  those  appearing. 

i      [Ed.   Note. — ^For  cases  in  point,  see  vol.  3. 

I  Cent.  Dig.  Appeal  and  Bnror,  i§  3672,  3750, 

i  3754.] 

I  i.  LandiiObd    and    Tenant  —  Renting    on 
Shakes— UiGUTS   and    Liabilities   as   to 
Third  Persons. 
I  Where    a   contract   between   a    landowner 

I  and  another    provided   that    the   other   should 
I  work  the  land  and  be  entitled  to  half  the  proceeds 
of  the  crop  after  paying  for  supplies  furnished 
I  by  the  landowner  for  the  purpose  of  enabling 
I   him  to  make  the  crop,  in  an  action  for  money 
I  received,  brought  against  the  landowner  b^a 
I   mortgagee  of  the  otlier's  intere.'it,  it  was  a  ques- 
tion for  the  jury  whether  certain  medical  sup- 
plies and  attention  and  a  cow  and  a  calf  were 
within  the  contract. 

Appeal  from  Circuit  Court,  Clark  County: 
Joel  D.  Conway,  Judge. 

Action  by  McKnlght  &  Bro.  against  8.  H. 
Bourland  and  wife.  From  a  verdict  In  favor 
of  plaintiffs,  defendants  appeal.  Reversed 
and  remanded. 

S.  H.  Bourland  and  bis  wife,  Carrie  Bour- 
laud,  let  C.  D.  Reynolds  have  land  to  culti- 
vate during  the  year  1903.  In  the  early  part 
of  that  year  Reynolds  gave  a  mortgage  or 
deed  of  trust  to  McKnight  &  Bro.,  mer- 
chants, to  secure  them  for  supplies  to  be  fur- 
nished to  him  and  for  a  debt  which  he  owed 
them.  During  the  year  the  Bourlands  also 
furnished  certain  supplies  to  Reynolds,  and 
at  the  end  of  the  year  he  tui-ned  over  tlie 
crop  to  them  with  directions  that  after  pay- 
ing what  was  due  them  tUey  should  pay  the 
remainder  of  the  proceeds  of  the  cro&  to  Mc- 
Knight &  Bro.  Afterwards  McKnliirkt  &  Bro. 
brought  this  action  against  the  Bourlands 
to  recover  $146.12  as  for  money  hud  and  re- 
ceived for  them.  The  Bourlands  filed  sepa- 
rate answers,  In  which  they  admitted  that 
they  had  made  a  contract  with  Reynolds  by 
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whirh  he  had  agreed  to  make  a  contract  on 
the  land  of  Mrs.  Bonrland.  Mrs.  Bonrland 
alleged  in  her  answer  that  the  conditions  of 
this  contract  were  as  follows:  "She  was  to 
furnish  the  land,  team,  and  tools  to  work  the 
crop,  and  feed  tor  the  team,  for  which  she 
was  to  receive  one-half  of  the  crop;  the  re- 
mainder of  the  crop  was  to  belong  to  said  O. 
D.  Reynolds  after  be  bad  paid  her  for  any 
supplies,  money,  or  other  necessaries  that 
she  might  furnish  him  to  make  and  gather 
said  crop.  She  further  alleged  that  after 
paying  such  debts  only  about  $3  remained 
due  Reynolds,  which  she  was  willing  to  turn 
over  to  plaintiffs. 

On  the  trial  the  court  gave  the  following 
Instruction  asked  by  plaintiffs:  "The  Jury 
are  Instructed  that  the  plaintiff  had  a  lien  up- 
on the  crop  made  in  the  year  1903  by  O.  D. 
Reynolds  upon  the  place  owned  by  the  de- 
fendants, 8.  H.  and  Carrie  Bourland,  subject 
to  the  lien  of  said  defendants  for.  the  rents 
and  supplies  furnished  by  them  to  make  said 
crop.  The  Jury  are  Instructed  that  a  cow 
and  calf,  and  medicine  and  medical  attend- 
ance furnished  by  Dr.  Bourland  to  said  Reyn- 
old's family  do  not  constitute  such  supplies 
to  make  the  crop  with  as  will  entitle  the  de- 
fendants to  receive  pay  for  the  same  befor«' 
the  plaintlfTs  account  furnished  under  their 
deed  of  trust,  nor  will  the  defendants  be  per- 
mitted to  deduct  the  item  of  costs  paid  by 
Dr.  Bourland  on  the  security  debt  held  by 
him  against  the  said  G.  D.  Reynolds  as 
against  the  deed  of  trust  held  by  McKnIght 
&  Bro."  But  the  court  refused  to  give  the 
following  instruction  asked  by  defendant: 
"You  are  instructed  that,  if  you  find  from 
the  evidence  that  the  defendants  let  O.  D. 
Reynolds  have  land  to  cultivate  and  raise  a 
crop  of  cotton  and  com  upon,  and  furnished 
tools,  team,  and  provender  necessary  to  make 
the  crop,  and  thdt  the  said  Reynolds  was  to 
have  a  portion  of  the  crop  so  made  for  his 
services,  but  that  the  defendants  were  the 
owners  of  the  crop,  and  were  to  reserve  out 
of  the  said  Reynolds'  part  of  the  crop  such 
sums  of  money  as  would  pay  them  for  the 
supplies  and  advances  made  to  the  said  Reyn- 
olds, and  that  the  remainder  was  to  be  turn- 
ed  over  to  the  said  Reynolds,  then,  in  that 
event,  the  said  Reynolds  had  no  such  interest 
in  said  crop  that  he  could  mortgage,  or  sell, 
until  the  same  had  been  set  apart  to  him, 
and  j'our  verdict  will  be  for  the  defendant" 

The  Jury  returned  a  verdict  in  favor  of 
plaintiffs  for  the  sum  of  $61.00,  and  the  de- 
fendants appealed. 

Hardage  A  Wilson,  for  appellants.  3.  H. 
Crawford  and  D.  Flanigan,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
The  questions  in  this  case  relate  to  a  contract 
made  by  Mrs.  Bourland  with  Reynolds  for 
the  cultivation  of  land  owned  by  her.  The 
contract  was  not  In  writing  and  the  evidence 
as  to  the  temut  of  the  contract  was  somewhat 


conflicting.  The  testimony  of  S.  H.  Bonr- 
land, the  husband  of  Mrs.  Bourland,  and  who 
made  the  contract  for  her,  tended  to  show 
that,  by  the  terms  of  the  contract,  the  title 
to  the  crop  remained  in  his  wife,  the  land- 
owner, who  was  to  receive  one  half  ot  the 
crop  for  the  use  of  the  land,  team,  and  tools, 
and  that  from  the  proceeds  of  the  other  half 
of  the  crop  was  to  be  deducted  the  sums  due 
Mrs.  Bourland  for  supplies  and  other  neces- 
saries furnished  by  her  to  Reynolds,  and 
that,  after  paying  such  debts,  Reynolds  was 
to  receive  any  balance  left  The  testimony 
of  Reynolds  as  to  the  terms  of  the  contract 
was  somewhat  different  from  Bo'urland's, 
bnt  the  defendants  had  the  right  to  have 
their  theory  of  the  case  submitted  to  the  Jury. 
If  this  testimony  of  Bourland  was  correct 
then  Reynolds  was  only  an  emptoyg  and  not 
a  tenant  and  the  title  to  the  crop  remained 
In  the  landlord.  Reynolds,  under  such  a  con- 
tract, had  the  right  to  demand  of  the  land- 
lord only  the  balance  of  the  proceeds  of  the 
crop  left  after  paying  the  debts  due  her.  If 
she  furnished  the  tenant  a  cow  and  a  calf  or 
medicines  and  services  of  a  physician  when 
needed  by  him,  she  would,  nnAer  the  terms 
of  the  contract  as  shovni  by  Bourland's  testi- 
mony, be  entitled  to  hold  the  crop  for  the 
payment  of  such  debts.  Tinsley  v.  Craige, 
54  Ark.  346,  IB  S.  W.  897,  16  S.  W.  570; 
Hammock  v.  Creekmore,  48  Ark.  264,  3  S.  W. 
180;  Parks  v.  Webb,  48  Ark.  293,  3  8.  W. 
621. 

It  follows  from  this  that  in  onr  opinion  the 
court  erred  In  giving  the  instruction  asked 
by  the  plaintiffs,  and  which  is  set  out  In  the 
statement  of  facts,  for  that  instruction  told 
the  Jury,  as  a  matter  of  law,  that  Mrs.  Bour- 
land had  no  flight  to  hold  the  proceeds  of  the 
crop  for  the  payment  of  the  cow  and  calf 
sold  by  her  or  for  the  medical  supplies  fur- 
nished. If  the  contract  provided  that  the  em- 
ploye was  to  receive  only  what  was  left  of 
the  proceeds  of  one-half  of  the  crop  after 
paying  all  debts  due  by  him  to  the  landlord, 
then  Mrs,  Bourland  would  have  the  right  to 
hold  the  crop  for  any  debt  due  from  R^rn- 
olds  to  her.  But  If  the  contract  provided  that 
Reynolds  was  to  get  one-half  of  the  crop 
after  paying  for  supplies  furnished  by  Mrs. 
Bourland  to  him  for  the  purpose  of  enabling 
him  to  make  the  crop,  it  would  tlien  be  a 
question  of  fact  whether  be  needed  the  cow 
and  the  calf  or  the  other  supplies  furnished 
to  enable  him  to  make  a  crop,  and  whether 
they  were  furnished  for  that  purpose  or  not, 
for,  under  such  a  contract,  the  landlord  coald 
deduct  only  supplies  furnished  to  enable  the 
tenant  to  make  his  crop.  But  as  milk  Is  a 
common  and  useful  article  of  diet,  and  as 
probably  the  cheapest  way  for  a  farmer  to 
obtain  it  Is  to  own  a  milch  cow,  such  animals 
might  be  a  part  of  the  supplies  needed  by  a 
tenant  and  bis  family  to  enable  him  to  make 
a  crop  Just  as  other  provisions  would  be  need- 
ed, while,  on  the  other  hand.  If  he  boaght 
them  for  q;>eculatIon  only,  they  would  not  be 
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supplies  for  maklnj;  a  crop.  So  medical  sup- 
plies and  attention  when  famished  or  paid 
for  by  the  landlord,  might  be  necessary  sup- 
plies if  needed  to  enable  the  tenant  to  go 
ahead  with  his  work.  But,  under  the  evi- 
dence In  this  case,  the  questions  arising  con- 
cerning these  matters  were  questions  of  fact 
which  should  have  been  submitted  to  the 
jury  under  proper  instructions.  The  law  re- 
lating to  cases  of  this  kind  was  very  clearly 
stated  in  case  of  Tinsley  v.  Craige,  S4  Ark. 
346, 15  8.  W.  897,  16  8.  W.  570,  and  to  Ham- 
mock T.  Creekmore  and  Parks  v.  Webb, 
above  cited.  We  concur  to  the  argument  of 
connsel  for  appellant  that  the  employ^  had 
the  right  to  mortgage  his  toterest  in  the 
crop,  but  if  his  Interest  was  only  what  was 
left  after  paying  aU  debts  due  the  landlord, 
the  mortgagee  can  get  no  mbre  than  the  em- 
ploye could  get.  But,  as  the  mortgage  was 
ralld  to  that  extent,  the  tostmctlon  asked  by 
the  appellant  was  wrong  and  was  properly 
refused. 

Counsel  for  appellees  contend  that  the  bill 
of  exceptions  does  not  show  that  It  contains 
all  the  InstructionB  given,  but  there  Is  noth- 
ing in  it  that  Indicates  that  other  instructions 
were  given,  and  It  would  be  a  violent  pre- 
sompton  to  suppose  that  the  other  instruc- 
tions could  core  the  defect  of  the  one  given, 
for  it  definitely  stated  that  certain  claims  of 
the  landlord  mnst  not  be  considered  by  the 
inry,  which  Instruction,  we  tUnk,  under  the 
evidence  here,  was  erroneous. 

For  the  reasons  stated,  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.    It  la  so  ordered. 

HILL,  0.  J.,  not  partlcipattoK. 


MASON  ▼.  BOHANNAM. 
(Snpreme  Conrt  of  AAansaa.   Jnne  25,  1906.) 

1  SALaS-^TtTUB— IlCFLIXD  WABBARTT. 

In  sales  of  chattels,  a  warranty  of  title 
and  Bsainat  Incnmbrances  on  the  part  of  the 
Mller  is  Implied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4^ 
Cent.  Dig.  Sales,  H  749-751.] 

t  BxcHAWOB  or  Pbopbbtt— Peksohai.  Pbop- 

BBTT— WABBAirriES— REinDIIS. 

For  breach  of  an  express  warranty  against 
Ineambrances  on  an  exchange  of  personal  prop- 
erty, the  remedy.  In  the  absence  of  fraud  or 
concealment  of  facts,  is  an  action  for  damages 
■Bstained,  and  not  replevin  to  recover  the  prop- 
erty given  in  exchange. 

(Bi  Note. — For  cases  in  point,  see  voL  21, 
Cent  Dig.  Exchange  of  Property,  |  25.] 

Appeal  from  OtrGult  Court,  Madison  Conn- 
tr;  John  N.  Tillman,  Judge. 

Replevin  by  Goldman  Mason  against 
George  Bohannan  to  recover  possession  of  a 
borse^  and  damages  for  detention.  Judgment 
for  defendant,  and  plaintiff  appeals  At- 
firmed. 

Harris  ft  Ivle,  for  appellant  &  M.  John- 
■on  for  appellee. 


McCULLOCH,  J.  Mason  was  formerly  the 
owner  of  the  horse  in  controversy,  and  ex- 
changed it  to  Bohannan  for  a  mare,  which 
the  latter  had  received  in  a  trade  with  one 
Powell,  and  upon  which  Ledbetter  held  a 
lien  for  the  services  of  his  Jack.  In  the  trade 
between  Bohannan  and  Powell  the  latter  bad 
agi«ed  to  pay  the  debt  to  Liedbetter  and  dis- 
charge the  lien  but  failed  to  do  so,  and  Led- 
better attached  the  mare  in  the  hands  of 
Mason.  It  is  undisputed  that  Bohannan  in- 
formed Mason,  at  the  time  of  the  trade  be- 
tween them,  that  Ledbetter  bad  held  a  Hen 
on  the  mare,  and  that  Powell  bad  agreed  to 
satisfy  the  same;  and  It  Is  also  undisputed 
that  Bohannan  did  not  know  at  that  time, 
and  so  stated  to  Mason,  wbetlier  or  not  Pow- 
ell had  in  fact  paid  the  debt  Mason  claims, 
howevOT,  that  Bohannan  warranted  the  title 
of  the  mare  against  the  incumbrance;  but 
Bohannan  denies  this,  and  herein  lies  the 
point  of  difference  between  them.  Under 
this  state  of  case  the  court  tostmcted  the 
Jury  to  substance  that,  if  It  was  agreed  be- 
tween the  plaintiff  and  defendant  that  the 
latter  sbonld  not  be  liable  for  the  incum- 
brance on  the  mare,  then  the  platotlff  could 
not  recover;  but,  unless  the  Jury  should  find 
that  they  made  such  agreement,  the  ver- 
dict should  be  for  the  plaintiff  for  recovery 
of  the  horse  which  he  delivered  to  defend- 
ant to  exchange  for  the  mare.  This  instruc- 
tion was  too  favorable  to  the  plaintiff.  In 
sales  of  chattels  the  law  Implies  a  warranty 
of  title  and  against  Incumbrances  on  the  part 
of  the  seller.  2  Mechem  on  Sales,  H  1302, 
1304.  But  for  breach  of  an  express  war- 
ranty against  Incumbrances,  the  remedy,  to 
the  absence  of  fraud  or  concealment  of  facts, 
is  to  sue  for  the  amount  of  damages  sustain- 
ed by  reason  of  such  Incumbrances.  2  Mech- 
em on  Sales,  S  1797.  However,  the  verdict 
was  for  the  defendant  upon  these  instruc- 
tions and,  as  there  was  evidence  sufficient 
to  support  the  verdict,  the  platotlff  cannot 
complain. 

Judgment  afiSrmed. 

HILL,  a  J.,  absent 


OUNTBR  T.  STATBJ. 

(Snpreme  Court  of  Arkansas.    June  28,  1906.) 

1.  BUBOLABT— Ohabaoteb    ot    BTni,DiNa. 

A   chicken   honse   Is  within   Klrby's    Dig. 

SI  1608-1605,  making  it  burglary  to  enter  a 
onse  or  other  building  with  Intent  to  commit 
a  felony. 

[Ed.  Note. — ^For  eases  In  point  see  vol.  8, 
Cent  Dig.  Burglary,  f|  14,  16.] 

2.  SaM»— BVIDBHCB— SUFFIOTBlfCT. 

Evidence  that  defendant  took  chickens  from 
a  "coop"  by  cutting  a  hole  In  the  wire  around 
it  did  not  sustain  a  charge  of  burglary,  under 
Klrby's  Dig.  M  1608-1605,  making  It  burglary 
to  enter  any  house  or  building,  as  a  chicken  coop 
la  not  necessarily  a  house. 
8.  Saiob— Possession  of  SioIiKR  Pbopbbtt. 

On  a  prosecution  for  burglary,  when  the 
larceny  is  proved  to  have  occurred  at  the  time 
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of  the  breaking  and  entry,  possession  of  all  or 
part  of  the  stolen  property  raises  no  presump- 
tion of  law  as  to  gruilc,  bat  warrants  conviction 
where  it  induces  in  tiie  minds  of  the  jury  a 
belief  of  guilt  beyond  a  reasonable  doubt. 

[Bd.  Note. — For  cases  in  point,  see  toL  8, 
Cent.  Dig.  Burglary,^  M   104^107.] 

Appeal  from  Clrcait  Ooart,  Sebastian  Coun- 
ty, Ft.  Smith  District ;  Styles  T.  Bowe,  Judge. 

Will  Gunter  was  convicted  of  larceny  and 
burglary,  and  be  appeals.  Conviction  of  lar- 
ceny affirmed,  bat  conviction  of  burglary  re- 
versed and  remanded. 

Tl  S.  Osborne,  for  appellant  Robt.  L. 
Bogers,  At^.  Gen.,  for  appellee. 

Mcculloch,  J.  The  defendant.  Will 
Gunter,  was  tried  and  convicted  under  an  in- 
dictment contalDliig  two  counts;  one  count 
charging  blm  with  the  crime  of  burglary  in 
breaking  and  entering  the  chicken  house  of 
George  Maledon  with  Intent  to  steal,  take,  and 
carry  away  the  personal  property  of  said 
Maledon,  and  the  other  count  charging  him 
with  the  crime  of  grand  larceny  in  stealing 
33  chickens,  of  the  value  of  more  than  $10, 
the  property  of  said  Maledon. 

The  sufficiency  of  the  Indictment  was  not 
questioned  below,  but  it  is  contended  here 
that  breaking  and  entering  a  "chicken  house" 
does  not  constitute  burglary.  The  statutes 
of  this  state  (Klrby's  Dig.)  defining  the 
crime  of  burglary  are  as  follows: 

"Sec.  1603.  Burglary  is  the  unlawful  enter- 
ing a  house,  tenement,  railway  car  or  other 
building,  boat,  vessel  or  water  craft,  In  the 
night  time,  with  the  Intent  to  commit  a 
felony. 

"Sec.  1604.  The  manner  of  breaking  or 
entering  Is  not  material,  further  than  it  may 
show  the  intent  of  the  offender. 

"Sec.  1605.  If  any  person  shall,  in  the 
ni^t  time,  willfully  and  maliciously,  and  with 
force,  break  or  enter  any  house,  tenement, 
boat,  or  other  vessel  or  building,  although 
not  specially  named  herein,  with  the  Intent  to 
commit  any  felony  whatever,  he  shall  be 
deemed  guilty  of  burglary." 

It  will  be  seen  that  this  definition  is  suffi- 
ciently comprehensive  to  embrace  any  kind 
of  house  or  building — any  structure  which 
is  of  such  a  character  as  to  fall  within  the 
ordinary  acceptation  of  those  words  and 
which  is  capable  of  sheltering  man  or  prop- 
erty of  any  kind.  6  Cyc.  pp.  191, 192.  Under 
similar  statutes  in  other  states  chicken 
houses  are  held  to  be  within  the  statutes. 
People  V.  Stickman,  34  Cal.  242;  Gillock  v. 
People,  171  111.  307,  49  N.  B.  712 ;  Williams 
T.  State,  105  Oa.  814,  32  S.  E.  129,  70  Am.  St 
Rep.  82;  Willis  T.  State,  33  Tex.  Or.  R.  168, 
26  S.  W.  1119. 

The  indictment  sufficiently  charges  the 
crime  of  burglary,  but  the  evidence  does  not 
sustain  that  charge.  The  prosecuting  witness, 
Maledon,  testified  that  he  missed  33  of  his 
chickens  and  found  where  they  had  been 
taken  oat  of  the  "coop"  the  night  before 


"through  a  bote  cat  in  the  wire  around  the 
coopi"  He  was  not  asked  to  describe  the 
structure,  and  did  not  do  so  further  than 
to  refer  to  it  as  a  coop.  Now,  a  cbick«a 
coop  Is  not  necessarily  a  house,  and,  as  It 
was  Incumbent  on  the  state  to  prove  that  a 
bouse  or  buUdhig  was  broken  and  entered, 
the  crime  of  burglary  was  not  established  by 
this  evidence.  It  is  true  that  Mrs.  Maledon 
was  introduced  as  a  witness  to  prove  that  she 
heard  noises  that  night  out  where  the  chick- 
ens were  kept  and  the  prosecuting  attorney. 
In  propounding  questions  to  her,  referred  to 
the  place  as  the  chicken  house;  bat  neither 
of  the  witnesses  used  that  term  in  referring 
to  the  place  where  the  chickens  were  kept 

The  only  evidence  connecting  the  defendant 
with  the  commission  of  the  crime  was  that 
Klaledon,  two  or  three  days  after  the  burglary, 
found  and  Identified  in  his  possession  five  of 
the  stolen  fowls.  The  defendant  made  no 
attempt  to  explain  bis  possession  of  the  re- 
cently stolen  property.  Unexplained  posses- 
sion of  property  recently  stolen  will  warrant 
a  conviction  of  larceny,  and  also  of  burglary 
where  the  larceny  is  proved  to  have  occurred 
at  the  time  of  the  breaking  and  entry  of  the 
house.  6  Cyc.  pp.  248,  247 ;  Malachi  v.  State. 
89  Ala.  134,  8  South.  104;  RobertB(»i  v.  State, 
40  Fla.  609,  24  South.  474;  Lester  T.  State. 
106  Go.  371,  82  S.  E.  335;  Wilson  v.  U.  S, 
162  U.  S.  613, 16  Sup.  Ct  895,  40  L.  Ed.  1090; 
Magee  t.  People,  139  III.  138,  28  N.  E.  1077 ; 
State  V.  Dale,  141  Mo.  284,  42  8.  W.  722,  64 
Am.  St  Rep.  513.  Such  evidence  raises  no 
presumption  of  law  as  to  the  guilt  of  the 
accused,  but  only  warrants  an  Inference  of 
fact  of  more  or  less  weight  according  to  the 
particular  circumstances  of  each  case,  which 
the  jury  may  draw  therefrom  as  to  his  guilt 
It  makes  a  question  for  tbe  jury,  and  Is  sutti- 
dent  to  warrant  conviction  where  it  Induces 
In  the  minds  of  the  jury  a  belief,  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused. 

It  is  urged  by  counsel  that  proof  of  posses- 
sion of  only  a  part  of  the  property  recently 
stolen  is  not  sufficient  to  warrant  conTlctlon 
either  of  larceny  or  burglary.  We  find  no 
such  distinction,  either  upon  principle  or  in 
tbe  adjudged  cases.  The  rule  is  based  upon 
the  broad  principle  that  where  one  Is  found 
in  unexplained  possession  of  tbe  fruits  of 
crime  recently  committed,  guilty  participation 
In  the  commission  of  the  crime  may  be  Infer- 
red therefrom ;  and  tbe  Inference  is  Just  as 
reasonable  and  natural  where  only  part  of 
the  property  is  found  in  the  possession  of  the 
accused,  as  it  Is  where  all  Is  found.  If  It  is 
shown  that  all  the  property  was  taken  at  tbe 
same  time.  In  either  case,  where  the  posse-s- 
sion  Is  not  explained,  tbe  inference  of  guilty 
participation  in  the  commission  of  tiie  crime 
may  follow. 

Tbe  instructions  of  the  court  declared  tbe 
law  in  accordance  with  tbe  views  herein  ex- 
pressed, and  we  find  no  error  therein.  Tbe 
judgment  of  conviction  of  tbe  crime  of  lar- 
ceny Is  affirmed ;  but  tbe  Judgment  of  convic- 
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tlon  for  burglary  Is,  on  account  of  tbe  InsufB- 
cl«ic7  of  the  evidence  to  anstaln  the  verdict, 
revened,  and  remanded  for  a  new  trlaJL 

BILL,  O.  Jn  absent 


ST.  LOUIS.  I.  M.  ft  8.  RT.  CO,  r.  ANDREWS. 
(Supreme  Coart  of  Arkansas.    June  25,  1906.) 

1.  IfASTKB  AND  SERVANT— DUTT  0/  MASTSB— 

Sate  Place  in  Which  to  Wobk. 
A  master  moat  exercise  care  in  fumish- 
inc  a  reaaonably  safe  place  in  wiiich  a  servant 
is  requited  to  work,  and  to  exercise  ordinary 
caie  m  discovering  defects  and  in  repairing 
tbem. 

[Ed.  Note. — ^For  case*  in  point,  see  vol.  84, 
CenL  Dig.  Master  and  Servant,  H  172-174, 
179.J 

2.  Same— Injubt  to  Sebvant— Neououics— 

BUBDEN    OF   PBOOF. 

An  employ^,  suing  for  a  personal  injury, 
has  the  burden  of  showing  negligence  on  the 
part  ot  the  employer  in  failing  to  furnish  a 
reasonably  safe  place  in  which  the  employ^ 
was  required  to  work,  and  negligence  cannot 
be  inferred  merely  from  the  happening  of  the 
accident. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
r^t.  Dig.  Master  and  Servant,  H  881,  895, 

3.  Same— SuinciEHCT  of  Evidence. 

In  an  action  by  an  employ^  for  injuries 
received  while  climbing  down  a  ladder  in  con- 
sequence of  the  third  ronnd  from  the  top  pull- 
ing off,  evidence  held  insufficient  to  show  that 
any  defect  in  the  ladder  was  known  to  the  em- 
ployer, or  should  have  been  known  in  the  exer- 
dae  of  reasonable  care. 

4.  Sake. 

In  an  action  by  an  employe  for  injnries 
sustained  while  descending  a  ladder,  the  fact 
that  the  two  bottom  steps  had  been  worn  olt 
waa  not  sufficient  to  warrant  the  inference 
that  the  other  parts  of  the  ladder  were  defect- 
ive, BO  as  to  render  the  employer  guilty  of 
negligence  in  failing  to  discover  the  defect 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  243-251.] 

Appeal  from  Circuit  Court,  Lonoke  Comity; 
George  M.  Chapline,  Judge. 

Action  by  J.  B.  Andrews  against  the  St 
Loals,  Iron  Monntain  ft  Southern  Railway 
Company.  From  a  judgrment  for  plalntlfr, 
defendant  appeals.    Reversed  and  remanded. 

B.  8.  Johnson,  for  appellant  J.  R.  Har- 
rod  and  Trimble  ft  Robinson,  for  appellee. 

Mcculloch,  J.  The  plalntur,  J.  B.  An- 
drews, was  employed  by  the  defendant  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  as  assistant  pump  repairer,  and 
sues  to  recover  damages  on  account  of  on 
Injury  be  received  In  falling  from  a  ladder 
widcb  be  was  descending  on  the  side  of  a 
water  tank.  He  was  instructed  by  his  su- 
perior to  cbange  the  valves  in  the  tank,  and 
in  dotng  so  it  became  necessary  to  ascend 
the  ladder  to  tbe  top  and  go  down  to  the 
bottom  of  tbe  tank.  After  discharging  all 
tbe  water  from  tbe  tank,  be  and  bis  helper 
went  into  it  and  changed  tbe  valves,  and 
when  he  started  down  tbe  laddor  on  the 


outside  the  third  imind  of  tbe  ladder  from 
the  top  gave  way  under  bis  handhold  and 
be  fell  to  tbe  ground,  a  distance  of  about 
36  feet  and  was  seriously  Injured. 

The  plaintiff,  on  the  witness  stand,  de- 
scribed the  occurrence,  after  receiving  In- 
stmctions  to  take  his  helper  and  change 
tbe  valves  of  tbe  tank,  as  follows:  "I  went 
over  and  got  my  tool  sack  and  changed 
my  clothes,  and  we  went  up  on  top  of  tbe 
tank;  then  went  down  to  the  bottom  and 
took  out  the  old  valve  and  put  in  a  new  one. 
After  we  were  through,  I  picked  up  my 
tool  sack  in  my  left  hand,  and  started  down. 
Tbe  third  round  pulled  off,  and  I  fell  between 
30  and  36  feet  I  remember  being  in  tiie  air 
with  a  piece  of  tlie  round  in  my  right  hand. 
Don't  remember  hitting  the  ground.  The 
first  I  remember  was  when  they  had  me 
over  at  tbe  hospital."  He  introduced  no 
evidence  as  to  the  condition  of  the  ladder, 
at  the  time  of  the  Injury,  but  rested  tbe  case 
upon  his  own  statement  as  above  quoted. 
The  defendant  introduced  as  a  witness  R.  F. 
Cook,  foreman  of  the  water  department 
who  was  the  plaintiff's  immediate  superior, 
and  he  testified  as  to  tbe  condition  of  tbe 
ladder.  He  said  that  he  went  up  this  ladder 
on  the  same  day  and  a  short  time  before 
plaintiff's  injury,  and  found  it  in  good  con- 
dition, and  that  he  caused  the  ladder  to  be 
removed  about  two  weeks  later,  and  that  the 
timbers  were  perfectly  sound  and  in  good 
condition  except  tbat  tbe  third  round  or 
step  from  the  top  bad  been  pulled  off,  and 
also  tbat  the  two  bottom  steps  were  off. 
He  explained  tbat  tbe  st^s  of  the  ladder 
were  mitered  into  tbe  supports  or  side  beam, 
as  well  as  nailed,  and  that  he  ascertained 
from  examination  of  tbe  ladder  immedi- 
ately after  plaintiff's  Injury  that  where  the 
step  which  had  been  pulled  off  under  plain- 
tiff's grasp  joined  tbe  side  beam  or  support 
the  lower  side  of  tbe  mitre  joint  was  split 
out  showing  a  fresh  break.  Tbe  ladder 
bad  been  in  use  about  four  years.  Tbe 
complaint  alleges  tbat  the  step  of  tbe  ladder 
was  rotten,  dangerous,  and  unsafe,  and  that 
the  defendant  was  guilty  of  negligence  in  not 
keeping  the  same  in  safe  condition,  so  as 
to  furnish  the  plaintiff,  its  servant  "a  safe 
place  in  which  to  work."  This  allegation 
was  denied,  and  the  case  was  put  to  tbe 
jui7  upon  this  issue  and  under  correct  and 
appropriate  instructions. 

Does  the  evidence  warrant  a  finding  of 
negligence  on  the  part  of  tbe  defendant  in 
failing  to  furnish  its  senant  a  safe  place 
In  which  to  work?  The  law  of  the  case 
Is  plain.  It  is  tbe  duty  of  tbe  master  to 
exercise  care  In  furnishing  a  reasonably 
safe  place  in  which  the  servant  is  required 
to  work,  and  to  exercise  ordinary  care  in 
discovering  defects  and  in  repairing  them. 
The  burden  is  upon  the  injured  servant  to 
show  negligence  on  tbe  part  of  tbe  master 
In  this  regard  before  recovery  can  be  liad  for 
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this  court,  but  by  the  adjudged  cases  In  the 
conrts  of  other  states  as  far  as  we  can  dis- 
cover, that.  In  order  to  make  a  valid  as- 
sessment and  sale  of  land  for  taxes,  the  land 
mnst  be  described  with  certainty  upon  the 
assessment  rolls,  and  in  all  subsequent  pro- 
ceedings for  the  enforcement  of  payment 
of  the  tax.  The  chief  reason  for  ttiis  re- 
'quirement  is  that  the  owner  may  have  In- 
formation of  the  charge  upon  bis  property. 
It  has  sometimes  been  said  that  a  description 
that  would  be  sufficient  in  a  conveyance  be- 
tween individuals  would  generally  be  suffl- 
eient  In  assessments  for  taxation.  We  do 
not,  however,  consider  that  a  safe  test.  The 
description  In  tax  proceedings  must  be  such 
as  will  fully  apprize  the  owner  without 
recourse  to  the  superior  knowledge  pecu- 
liar to  him  as  owner,  that  the  particular 
tract  of  his  land  Is  sought  to  be  charged 
with  a  tax  lien.  It  mnst  be  such  as  will  no- 
tify the  public  what  lands  are  to  be  offered 
for  sale  in  case  the  tax  be  not  paid.  1  Cooley 
on  Taxation  (3d  Ed.)  p.  742 ;  Keely  v.  Sand- 
as,  99  U.  S.  441,  2S  U  Ed.  327.  The  lands 
now  within  the  meandered  bounds  of  the 
lake  have  not  hoea  officially  surveyed  and 
platted,  though  the  lines  were  run  by  the 
county  surveyor  by  extension  of  the  lines 
of  the  original  public  survey,  and  the 
tract  In  question  has  been  popularly  known 
by  the  description  thus  afforded.  The  con- 
trolling questlcm  in  this  case,  therefore.  Is 
whether  a  description  otherwise  than  by  ref- 
erence to  plats  of  the  original  public  sur- 
vey or  to  other  recorded  plats  properly 
identifying  the  tracts  or  lots  of  land,  can 
be  aided  by  extrinsic  evidence  of  facts 
which  serve  to  connect  the  description  with 
the  particular  tract  or  lot  sought  to  be 
-charged.  The  afiSrmative  of  this  proposition 
seems  to  be  established  by  the  great  weight 
of  authority.  Many  of  the  courts  have  gone 
further,  in  support  of  this  view,  than  we  have 
felt  willing  to  go,  but  an  examination  of  the 
following  cases  will  serve  to  Illustrate  the 
established  doctrine.  Cooper  v.  Holmes,  71 
Md.  20, 17  Atl.  711 ;  Textor  v.  Shipley,  86  Md. 
440,  38  Atl.  932;  French  v.  Patterson,  61 
Me.  203;  Smith  v.  Messer,  17  N.  H.  426; 
Origgers  v,  Cassady,  71  Ala.  520;  People  v. 
Leet,  23  Cal.  161 ;  Hopkins  v.  Toung,  15  R.  I. 
48,  22  Atl.  926;  State  v.  Woolbrldge,  42  N. 
J.  Law,  401;  Stewart  v.  Colter,  31  Minn.  385, 
18  N.  W.  98 ;  Godfrey  v.  Valentine,  4S  Minn. 
602,  48  N.  W.  325 ;  Marsh  v.  Nelson,  101  Pa. 
51.  This  court  is  already  committed  to  the 
rule  that  evidence  aliunde  is  admissible  to 
«onnect  the  land  with  the  description  used 
in  the  assessment  list  and  other  tax  pro- 
-ceedlngs.  In  Lonergan  v.  Baber,  60  Ark.  15, 
26  S.  W.  18,  the  court  said:  "It  is  true 
that  an  assessment  which  does  not  identify 
the  land  is  said  to  be  void,  but  evidence 
aliunde  is  admissible  to  Identify."  In  Kelly 
T.  Salinger,  6S  Ark.  114,  IS  S.  W.  696,  the 


court  held  that  a  description  In  an  assess- 
ment which  designated  the  land  by  lot  num- 
bers npon  an  unrecorded  private  plat  was 
sufficient  to  identify  it. 

Applying  the  established  rule  that  a  de- 
scription in  tax  proceeding  is  sufficient  which 
informs  the  owner  and  the  public,  with  cer- 
tainty, what  psj-ticular  tract  of  land  is 
sought  to  be  charged,  bow  can  it  reasonably 
be  said  that  this  description  is  deficient  or 
that  it  falls  to  give  su<^  information?  The 
land  is  shown  to  have  been  popularly  Imown 
and  designated  by  this  description.  That  de- 
scription cannot  possibly  be  applied  to  any 
other  tract  of  land.  Aside  from  the  popular  in- 
terpretation of  this  description  It  Is  not  rea- 
sonably susceptible  of  any  other  interpre- 
tation than  that  It  was  meant  to  deslg^nate 
a  tract  of  land  bounded  by  extended  lines  of 
the  public  survey.  In  Chestnut  v.  Harris,  64 
Ark.  580,  43  S.  W.  977,  62  Am.  St  Rep.  213. 
the  court  upheld  a  tax  sale  of  land  described 
by  the  abbreviation  "N.  E.  S.  E.  Sec.  24,  T. 
13,  R.  7,  40  acres."  The  court  said:  "The 
statutes  of  this  state  provide  that  each  tract 
or  lot  of  real  property  shall  be  so  described 
in  the  assessment  thereof  for  taxation  as  to 
Identify  and  distinguish  it  from  any  other 
tracts  or  parts  of  tracts ;  and  the  same  shall 
be  described.  If  practicable,  according  to  sec- 
tion, or  subdivisions  thereof,  and  congression- 
al townships.  They  recognize  the  survey  of 
the  United  States,  and  the  division  of  lands, 
according  thereto.  Into  townships  and  ranges, 
and  sections  and  parts  of  sections,  and  that 
a  description  according  to  such  survey  will 
be  good  and  sufficient  For  this  reason  it 
has  been  held  that  a  description  of  land  for 
assessment  by  the  abbreviations  commonly 
used  to  designate  government  subdivisions 
would  be  sufficient  •  '  •  •  They  are  not 
reasonably  susc^tible  of  any  other  intu^ 
pretation."  This  court  held  in  Towell  v. 
Etter,  69  Ark.  34,  69  S.  W.  1096,  63  S.  W.  83, 
that  a  description  of  an  original  tract  of  ripa- 
rian land,  according  to  the  plat  of  the  public 
survey,  included  the  accretions  thereto  so  that 
a  sale  for  levee  taxes  under  the  original 
description  carried  title  to  the  accretion.  We 
are  not  however,  vexed  in  the  case  at  bar 
with  the  question  of  double  assessment  of  the 
land  in  controversy.  If  it  be  found  that  the 
description  used  in  the  tax  proceedings  Is 
sufficient  to  identify  the  land,  the  decree  in 
the  condemnation  suit  is  conclusive  of  the 
fact  that  the  taxes  claimed  were  legally  as- 
sessed, and  had  never  been  paid.  The  sole 
question  for  determination  In  testing  the 
effect  of  the  sale  Is  that  of  the  sufficiency  of 
the  description.  We  think  that  the  de- 
scription was,  when  aided  by  evidence,  that 
the  land  has  been  surveyed,  and  is  popularly 
lujown  and  designated  thereby,  sufficient  to 
form  the  basis  of  a  valid  assessment  and 
sale  for  levee  taxes.  The  chancellor  was, 
therefore,  In  error  In  holding  that  the  sale 
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taxes,  muurveyed  land  lying  within  the  levee 
district  is  subject  to  taxati6n  for  levee  pnrposes. 
[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Levees,  |  23.] 

2.  TAXAnoH— Dkscbiption  of  Land— Surn- 

CIBNCT. 

In  taxation  proceedings  the  description  of 
the  land  must  be  such  as  fully  appnses  the 
owner  without  recourse  to  the  superior  knowl- 
edge peculiar  to  him  as  owner  that  the  particu- 
lar tract  of  his  land  is  sought  to  be  charged 
with  a  tax  lien. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  f  720.] 

3.  Save— ExTBiNSic  Evidenck. 

In  determining  the  sufficiency  of  the  de- 
scription of  land  in  tax  proceedings,  extrinsic 
evidence  is  admissible  to  connect  the  land  with 
the  description  used  in  the  assessment  list  and 
other  tax  proceedings. 

4.  Same. 

Land  uncovered  by  recession  of  the  waters 
of  a  meandered  lake  wovid,  if  the  lines  of  the 

Eublic  survey  had  been  extended  so  as  to  em- 
race  It,  have  been  a  part  of  a  certain  section, 
township,  and  range.  The  land  was  not  of- 
ficially surveyed  and  platted,  but  an  extension 
of  the  lines  of  the  public  survey  was  run  by 
the  connty  surveyor,  and  the  land  was  popu- 
larly known  by  the  description  which  it 
would  have  bad,  had  the  survey  been  officially 
extended,  and  under  this  description  it  was 
■old  for  taxes.  H«ld,  that  the  description,  as 
aided  by  evidence  that  the  land  had  been  un- 
officially surveyed  and  was  popularly  known 
by  the  description  used,  was  sufficient. 

Appeal  from  Mississippi  Chancery  Court, 
Osceola  District;  Edward  D.  Robertson, 
Chancellor. 

Action  by  H.  A.  Stigg  and  others  against 
George  Buckner.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed,  with  di- 
rections to  dismiss  the  complaint. 

The  plaintiffs,  H.  A.  Sngg  and  others,  are 
the  owners  of  fractlonul  section  7,  township 
15  N.  range  18  B.,  In  Mississippi  county,  con- 
taining 358  acres,  as  shown  by  the  original 
government  snrrey,  and  borders  upon  Bo- 
ford's  Lake,  a  body  of  water  meandered  and 
platted  npon  said  pnbllc  survey.  The  land  In 
controversy  was  formerly  within  the  bed  of 
said  lake,  which  became  uncovered  many 
years  ago  by  gradual  recession  of  the  waters, 
and  Is  claimed  by  the  owners  of  said  section 
7  by  virtue  of  their  riparian  rights  as  owners 
of  the  adjoining  lands.  If  the  lines  of  the 
public  survey  had  been  extended  so  as  to 
embrace  this  land  It  would  be  properly  de- 
scribed, according  to  said  survey,  as  the  south 
half  of  section  12  In  township  16  north, 
range  12  east.  For  more  than  20  years  prior 
to  the  commencement  of  this  suit  it  has  been 
commonly  known  and  designated  by  that 
description  and  la  the  year  1893  the  lines 
thereof  were  mn  and  established  by  the 
county  surveyor.  It  was  regularly  assessed 
for  levee  taxes  of  the  St  Francis  levee  dis- 
trict imder  the  description  named  above 
(8.  %  of  section  12,  township  15  N.,  range  12 
E!.),  and  In  1887  was  sold  for  levee  taxes 
mider  that  description  by  a  commissioner  of 
the  chancery  court  under  the  decree  of  that 
court  foreclosing  the  tax  Hen  of  the  levee 


district  The  defendant,  George  Buckner, 
claims  title  to  said  land  under  said  sale,  and 
the  plaintiffs  brought  this  suit  In  equity 
against  the  defendant  to  cancel  said,  claim 
as  a  cloud  upon  their  title  to  said  section  7, 
and  the  land  In  controversy  Joined  thereto 
by  reliction.  The  complaint  alleges  that  the 
S.  %  of  section  12  was  sold  under  a  levee 
decree  rendered  in  1887  for  the  levee  taxes  of 
1895  to  J.  T.  Lesley,  and  by  bim  conveyed  to 
the  defendant,  George  Buckner,  and  that  the 
assessment  for  levee  taxes  and  decree  based 
thereon  are  void,  because  the  land  was  "un- 
surveyed  land  lying  within  Buford's  Lake, 
and  was  not  subject  to  levee  taxes  nor  taxation 
of  any  kind."  The  defendant  made  answer 
admitting  that  he  claimed  title  to  said  land 
under  said  decree  and  sale  for  levee  taxes, 
and  alleging  that  said  decree  and  sale  were 
In  all  respects  regular  and  valid,  and  that  the 
title  to  said  land  passed  thereunder  to  the 
purchaser  at  said  sale.  During  the  progress 
of  the  suit  all  the  owners  of  the  other  lands 
fronting  on  Buford's  Lake,  as  originally  me- 
andered, were  brought  in  as  parties.  Upon 
final  hearing  of  the  cause  a  decree  was 
rendered  declaring  said  sale  for  levee  taxes 
to  be  void  and  cancelling  the  defendant's 
said  claim  of  title  thereunder  as  a  cloud 
upon  the  titles  of  the  owners  of  the  lands 
fronting  on  the  lake.  The  defendant  appeal- 
ed to  this  court 

Rose  A  Coleman,  for  appellant  Driver 
A  Harrison,  for  appellees. 

McCTTLLOCH,  J.  (after  stating  the  facts). 
Appellant  contends  that  the  sole  question 
raised  by  the  pleadings  is  that  the  land  in 
controversy  was  not  subject  to  taxation  be- 
cause It  "was  imsurveyed  land  lying  within 
Buford's  Luke."  The  complaint  sets  forth  all 
the  facts  concerning  the  location,  etc., 
of  the  land,  and  therefore  presents  for  our 
consideration  not  only  the  question  Just  stat- 
ed, but  also  the  further  one  now  insisted 
upon  by  appellees,  that  the  description  of  the 
land  was  so  Imperfect  that  the  assessment 
and  sale  were  void. 

The  first-named  question  Is  easily  dis- 
posed of  in  favor  of  the  validity  of  the  as- 
sessment and  sale  by  reference  merely  to  the 
fact  that  the  land  was  private  property,  even 
though  nnsurveyed,  and  was,  under  the  stat- 
utes of  the  state,  subject  to  state  and  county 
taxes  as  well  as  levee  taxes.  The  statute  pro- 
vides that  "all  property  whether  real  or 
personal.  In  this  state,"  except  certain  kinds 
which  are  declared  to  be  exempt,  shall  be  sub- 
ject to  taxation.  Klrby's  Dig.  i  6873.  The 
act  creating  the  St.  Francis  levee  district 
provides  that  all  lands  situated  within  the 
district  shall  be  subject  to  levee  taxes.  Act 
Feb.  16,  1893,  p.  28,  S  7.  Was  the  descrip- 
tion sufficiently  certain  and  definite  to 
put  the  owner  of  the  land  on  notice  and  aa- 
tborlze  a  valid  assessment  and  sale?  It  Is 
well  settled  not  only  by  the  decisions  of 


Digitized  by  VjOOQIC 


188 


86  80T7THWESTBRN  REPORTER. 


(Ark. 


too  under  this  contract  with  Lesser  Cotton 
Company  until  he  received  his  bill  of  lad- 
ing. Then  he  was  entitled  to  draw  for  the 
money.  In  this  way  Lesser  Cotton  Company 
was  protected,  for  It  could  hold  the  cotton 
against  the  world  upon  such  an  Instrument 
It  would  pay  the  draft,  or  a  bank  would 
cash  it  In  reliance  upon  such  payment,  only 
when  the  bill  of  lading  was  attached  there- 
to, conveying  the  title.  Until  the  Gamers 
furnished  Lesser  Cotton  Company  with  the 
muniment  of  title,  they  were  not  entitled 
to  receive  a  cent  on  the  cotton  under  the 
contract.  This  cotton  was  being  prepared 
to  follow  a  course  of  affairs  whea  the  title 
would  pass  to  the  cotton  company.  The 
first  step  was  delivery  to  the  carrier,  the 
next  securing  a  muniment  of  title,  and  final- 
ly to  deliver  that  muniment  either  directly 
to  the  Lesser  Cotton  Company  or  to  a  bank 
with  draft  attached,  when  In  due  com- 
mercial course  it  would  reach  the  cotton 
company.  In  this  case,  only  the  first  step 
had  been  taken;  the  delivery  to  the  rail- 
road company.  None  of  the  other  necessary 
acts  to  change  tlie  title  to  Lesser  Cotton 
Company  had  been  performed. 

Appellant's  counsel  say  that  appellee  re- 
lied upon  "opinions  of  this  court  in  certain 
liquor  cases  in  support  of  his  contention." 
Doubtless  reference  Is  made  to  State  v.  Carl 
&  Tobey,  43  Ark.  353,  51  Am.  Rep.  665,  and 
cases  following  it,  where  it  was  held  delivery 
to  the  carrier  completed  the  contract  Bur- 
ton V.  Balrd,  44  Ark.  556,  Is  another  in- 
stance where  delivery  to  the  carrier  in  pur- 
suance of  directions  from  the  other  party 
completed  the  contract  But  those  cases  do 
not  reach  to  this  on&  Here  the  mere  de- 
livery to  the  carrier  with  shipping  direc- 
tions was  not  the  termination  of  Gamer's 
conduct  to  complete  his  sale.  He  bad  to  get 
a  bill  of  lading  and  attach  It  to  a  draft  l>e- 
fore  he  was  entitled  to  a  cent  and  hence 
his  sale  was  not  complete  when  he  delivered 
the  cotton  to  the  carrier.  This  was  not  the 
final  act  in  consummation  of  his  contract 
This  was  Gamer's  evidence.  It  was  reason- 
able and  consistent  with  a  common  business 
practice,  and  If  given  credit  the  cotton  was 
appellants'  at  the  time  of  the  fire.  The 
case  should  have  gone  to  the  Jury. 

Judgment  reversed,  and  cause  remanded. 


TBMPLETON  ft  ADAMS  v.  EQUITABLE 

MFG.  CO. 

(Supreme  CSonrt  of  Arkansas.     July  2,  1006.) 

1.  Sales— Delivery— Passiro  of  Title. 

The  effect  of  a  delivery  by  a  vendor  of  per- 
sonal property  in  proper  manner  to  a  common 
carrier  designated  by  the  vendee  is  to  transfer 
the  title  and  to  fix  tue  time  and  place  when  the 
title  passes. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  H  635,  536.] 

2.  Same— Dklivebt— Sdfficienct. 

Where  a  contract  for  the  sale  of  jewelry 
provided  that  the  jewelry  was  to  be  delivered  by 


the  vendors  "f.  o.  b.  transportation  companies, 
either  at  the  distributing  point  or  at  the  factory 
point"  a  delivery  by  the  vendors  at  the  factory 
point  absolved  tnem  from  liability  for  delay  of 
the  carrier  in  delivering  the  goods  to  tiia  ven- 
dees. 

[Ed.  Note.— For  cases  In  point  see  voL  43, 
Cent  Dig.  Sales,  {{  877-380.] 

S.  Same  — Bill  or  Lading  — Nkcessitt  fob 

Deuvkbiho. 

Where  goods  were  consigned  directly  to  the 
vendees,  and  the  bill  of  lading  was  not  negoti- 
ated, the  failure  of  the  vendors  to  send  the  ven- 
dees such  bill  was  no  obstacle  to  the  delivery  of 
the  goods,  and  did  not  prevent  the  passing  of  the 
title  on  delivery  to  the  carrier  u  accordance 
with  the  contract  of  sale. 

[Ed.  Note.— For  cases  In  point  see  voL  43, 
Cient  Dig.  Bales,  |  635.] 

Appeal  from  Circuit  Court  Lonoke  C!oanty; 
George  M.  Chapllne,  Judge. 

Action  by  the  Equitable  Manufacturing 
(]ompany  against  Templeton  &  Adams. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Vaughan  &  Vaughan,  for  appellant  Boyd 
&  Kerby,  for  appellee. 

HILL,  C.  J.  The  appellee  Is  engaged  In 
the  jewelry  business,  and  appellants  are 
merchants  at  Kerr,  in  Lonoke  county.  Their 
freight  station  is  the  town  of  Lonoke.  The 
appellee's  place  of  business  la  Iowa  City, 
Iowa,  and  its  factory  Is  at  Alliance,  Ohio. 
Appellee  sold  appellants  a  lot  of  Jewelry, 
and  a  written  contract  was  entered  into  be- 
tween them.  One  clause  is  as  follows:  "On 
your  approval  of  this  order  please  deliver  to 
us  at  your  earliest  convenience  f.  o.  b. 
transportation  companies,  eltlier  at  the  dis- 
tributing point  or  at  the  factory  point  tbe 
above  assortment  of  goods  on  the  terms  and 
conditions  herein  set  forth  and  no  other." 
Tbe  "above  assortment  of  goods"  began  with 
"1  revolving  show  case  free  with  the  order." 
The  show  case  was  shown  to  be  a  material 
part  of  the  contract  and  an  inducing  element 
The  goodS)  except  tbe  show  case,  were  duly 
received  at  Lonoke;  but  appellants  would 
not  take  them  until  the  sliow  case  came. 
The  uncontradicted  evidence  is  that  the  show 
case  was  promptly  delivered  to  a  railroad 
company  at  AUlanc^,  Ohio,  the  factory 
point  A  bill  of  lading  was  issued  to  the 
appellee,  showing  the  show  case  was  consign- 
ed to  the  appellants  at  Lonoke.  This  bill  of 
lading  was  not  sent  to  appellants.  After 
waiting  more  than  a  reasonable  time  for  tbe 
show  case  to  reach  them  after  the  other 
goods  arrived,  the  appellants  had  the  jewelry 
shipped  back.  Later  the  show  case  came 
and  appellants  would  not  receive  it  Appel- 
lee did  not  accept  the  returned  goods  and 
say  they  are  held  subject  to  appellanta'  or- 
ders, presumably  by  the  express  company, 
as  tiiey  were  returned  by  express,  charges 
prepaid.  The  appellee  «ued  for  contract 
price  of  the  jewelry,  $T50,  and  recovered 
Judgment,  and  appellants  bring  the  case 
here. 
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It  is  seen  from  the  foregoing  statement 
tbat  the  only  point  In  the  case  Is  whether 
tbe  delivery  of  the  show  case  to  the  railroad 
company  at  Alliance,  Ohio,  was  a  delivery 
to  Templeton  &  Adams.    If  it  was  a  delivery 
to  them,  then  appellee  had  a  right  to  stand 
on  the  contract   and   refuse   to   accept   the 
goods  tendered  back  in  rescission  of  the  con- 
tract   If  It  was  not  a  good  delivery,  then 
Templeton    ft    Adams    were    within   their 
rights  in  rescinding  the  contract  after  wait- 
ing a  reasonable  length  of  time  to  receive  the 
show  case,  a  material  part  of  the  goods  to 
t)e  furnished  under  it    If  a  vendor  under- 
takes to  make  delivery  to  a  distant  place 
the  carrier  beccHnes  tbe  agent  of  the  vendor, 
and  the  property  will  not  pass,  until  actual 
delivery.    If  the  goods  are  to  be  delivered 
to  a  carrier  specially  designated  by  the  ven- 
dee, the  carrier  becomes  the  agent  of  tbe 
vendee,  and  delivery  to  it  is  delivery  to  the 
vendee.    If  the  contract  Is  silent  as  to  the 
mode  of  delivery,  then  a  delivery  by  the 
vendor  to  a  common  carrier  in  tbe  usual  and 
ordinary  coarse  of  business  constitutes  de- 
livery to  the  vendee.    Where  no  carrier  is 
specified,  and  a  choice  is  open  to  the  shipper, 
tbe  selection  of  any  one  in  good  faith  in  the 
doe  course   of   business  is   sufficient    The 
effect  of  the  delivery  in  proper  manner  to 
the  carrier  Is  to  transfer  the  title  and  to 
fix  the  time  and  place  when  the  title  passes. 
Mechem  on  Sales,  f{  736,  739.  .  This  subject 
has  recently  been  considered  by  this  court 
hi  Gottlieb  T.  Rlnaldo  (Ark.)  93  a  W.  7G0, 
and  Garner  v.  St  U,  I.  M.  &  S.  Ry.  (Ark.) 
96  8.  W.  187.    This  contract  specified  that 
tbe  delivery  to  appellants  was  to  be  to  a 
transportation    company   at    appellee's    dis- 
tributing or  factory  point    The  undisputed 
evidence  Is  tbat  It  was   delivered   at   the 
factory  point  in  the  due  course  of  business 
in  apt  time  to  a  railroad  company,  prop- 
erly consigned  to  appellants,  pursuant  to  the 
direction  in  the  contract    Therefore  It  fol- 
k)ws  that  tbe  delay  In  actually  receiving  at 
Lonoke  tbe  show  case  was  the  delay  of  the 
agent  of  Templeton  ft  Adams,  the  railroad 
company,  and  consequently  offered  no  cause 
of  rescission  against  tbe  vendor.    Templeton 
&  Adams  could  have  contracted  for  delivery 
at  Lonoke,  and  it  is  probable,  Judging  from 
their  conduct,  that  they  so  understood  their 
contract;    bnt   It    is   not   so   written.    Un- 
fortunately for  them,  they  contracted  this 
delivery  should  be  made  to  them  free  on 
board  the  transportation  companies,  either 
at  the  distributing  point  or  at  the  factory 
point;   and  that  was  done  and  the  default 
was  the  default  of  the  railroad  after  the 
title  of  the  show  case  passed  to  them. 

It  is  said  tbat  appellee  did  not  send  appel- 
bnt  the  bill  of  lading,  and  therefore  the  title 
did  not  pass.  Tbe  bill  of  lading  should  have 
been  sent;  but  it  was  not  and  Templeton  & 
Adams  made  no  demand  for  it  It  was 
settled  in  Nebraska  Meal  Mills  Go.  v.  Ry., 
M  AriL  168.  41  S.  W.  810,  38  L.  R.  A.  353, 


62  Am.  St  Rep.  183,  that  a  carrier  is  Jus- 
tified In  delivering  to  the  consignee  pur- 
suant to  the  shipping  directions  in  tbe  bill 
of  lading,  even  tbough  the  bill  of  lading  is 
in  fact  attached  to  a  draft  sent  for  collec- 
tion, If  the  latter  fault  is  not  known  to  the 
carrier.  Under  the  bill  of  lading  In  this 
case  the  carrier  would  have  been  Justified 
In  delivering  to  Templeton  &  Adams  whhout 
forwarding  the  bill  of  lading.  In  other 
words,  tbe  failure  to  send  the  bill  of  lading 
to  Templeton  &  Adams  put  no  obstacle  to 
the  delivery  of  tbe  goods  to  them.  While 
a  bill  of  lading  is  both  a  receipt  and  a  con- 
tract, and  is  a  muniment  of  title  (Oamer  v. 
Railway,  supra),  yet  it  had  no  Infiuence  in 
this  case,  as  tbe  goods  were  not  sent  to  ship- 
per's order,  but  consigned  directly  to  Temple- 
ton ft  Adams,  and  the  bill  of  lading  was  not 
negotiated.  Tbe  case  turns  simply  on  wheth- 
er the  show  case  was  delivered  to  Templeton 
&  Adams  at  Alliance,  Ohio,  when  there  de- 
livered to  the  common  carrier.  Tbe  contract 
so  stipnlated,  and  it  is  not  for  the  courts 
to  change  it 
The  Judgment  is  affirmed. 


WELLS  TARGK)  EXPRESS  CO.  v.  STATE. 
(Supreme  0>art  of  Arkansas.    June  18,  1906.) 

1.  Oakk  —  Skipicent  —  OrFEnsES  —  Intswt— 
Statutes. 

The  Legislature  luts  power  to  make  the  re- 
ceipt of  «ime  for  shipment  by  a  common  car- 
rier an  offense,  irrespective  of  Imowledge  or  in- 
tent 

2.  Savk. 

Kirby's  Dig.  f  3620,  provides  that  it  shall 
be  unlawful  for  anv  person  or  corporation  to 
ship  or  carry  beyona  the  lines  of  the  state  any 
deer,  turkey,  wild  fowl,  game  fish,  or  game  of 
any  description,  and  tbat  any  express  company 
so  receiving  tiie  same  for  shipment  shall  be 
guilty  of  a  misdemeanor.  Held  that,  where 
game  was  received  br  an  express  company  for 
transportation  beyona  the  state  in  packages  sup- 
posed to  contain  furs,  the  fact  that  the  express 
company  had  no  Icnowiedge  that  they  contained 
game  was  no  defense  to  a  prosecution  under 
such  section. 

8.   COMMBBCE  —  TaANSPOBTATIOW     OF     GAlfB>— 

State  Statutes. 

Under  tbe  act  of  Congress,  known  as  tin; 
"Lacey  Act,"  providing  that  the  game  laws  of 
a  state  may  be  made  equally  applicable  to  game 
imported  into  the  state  as  to  game  killed  within 
the  state,  Kirby's  Dig.  (  3620,  prohibiting  any 
express  company  from  transporting  or  receiving 
any  game  for  transportation  beyond  the  state, 
was  not  unconstitutional  because  it  applied 
equally  to  game  killed  without  the  state  and  to 
game  killed  therein. 

Appeal  from  Circuit  Court, 'Polk  County; 
James  S.  Steel,  Judge. 

The  Weils  Fargo  Express  Company  was 
convicted  of  receiving  game  for  shipment  out 
of  the  state,  in  violation  of  Kirby's  Dig.  f 
8620,  and  it  appeals.    Affirmed. 

Read  ft  McDonough,  for  appellant  Robert 
li.  Rogers,  Atty.  Gen.,  for  the  State. 

HILL,  C.  J.  At  Mena,  Polk  county.  Ark.. 
W.  H.  Graves  delivered  to  the  appellant  ex- 
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press  company,  for  shipment  to  Renter  Com- 
mission Company  at  St.  Lonia,  Mo.,  three  pack- 
ages of  furs.  A  constable  with  a  search  war- 
rant opened  the  packages  while  In  the  posses- 
sion of  the  express  company  and  fonnd  they 
contained  game,  a  saddle  of  renison  and  eight 
wild  turkeys.  The  circuit  court,  without  a 
Jury,  tried  the  case,  and  found  that  the 
agent  and  employes  of  the  express  company 
were  without  knowledge  that  the  packages 
contained  game.  The  court  found  the  appel- 
lant guilty  by  reason  of  bavliig  received  the 
game  for  shipment,  and  the  express  company 
appeala 

Two  questions  are  presented  by  appellant; 
(1)  That  the  evidence  that  the  agent  and  em- 
ployes— the  company  Itself — ^had  no  knowl- 
edge that  the  packages  contained  game  should 
have  been  held  a  defense.  (2)  That  the  act 
under  which  the  proceeding  was  based  Is  un- 
constitutional. 

1.  The  statute  Is  as  follows:  "It  shall  be 
unlawful  for  any  person  or  persons  or  cor- 
poration, to  ship,  export  or  carry  beyond  the 
lines  of  this  state,  any  deer,  turkey,  wild 
fowl,  game  flsh,  or  game  of  any  dlscrlptlon ; 
and  any  railroad  company,  express  company, 
corporation  or  Individual,  who  shall  ship, 
export,  or  carry,  or  receive  for  shipment,  or 
export,  or  carry  beyond  the  state  line  of  Ar- 
kansas, any  game,  flsh,  deer,  turkey,  or  game 
of  any  kind,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined 
in  any  sum  not  less  than  $100  nor  more  than 
$500  for  each  separate  ofFense."  Section 
3020,  Klrby's  Dig.  That  It  Is  competent  for 
the  Legrlslature  to  make  the  receipt  of  game 
for  shipment  an  offense,  Irrespective  of 
knowledge  or  Intent  cannot  be  gainsaid. 
Clark's  Crlm.  Law,  p.  84.  If  a  statute  makes 
the  ofTense  consist  In  knowingly  or  willfully 
doing  or  omitting  to  do  an  act,  then  there  la 
nothing  left  for  construction ;  but  when,  as  In 
this  Instance,  the  statute  omits  such  words, 
then  It  Is  a  matter  of  construction  from  the 
subject-matter,  and  the  evil  to  be  remedied 
whether  such  words  are  to  be  Implied  or  the 
statute  enforced  as  written.  Many  statutes 
which  are  in  the  nature  of  regulations  for 
the  protection  of  health,  morals,  or  other  pub- 
lic concerns  are  considered  as  making  crim- 
inal the  forbidden  act  notwithstanding  ignor- 
ance or  mistake  of  the  doer.  Clark's  Crim- 
inal Law,  pp.  84,  86.  This  court  has  ap- 
proved this  statement  of  the  doctrine  "where 
a  statute  commands  that  an  act  be  done  or 
omitted,  which  in  the  absence  of  such  statute, 
might  have  been  done  without  culpability, 
ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute,  will  not  excuse  Its 
violation,"  and  applied  it  to  a  sale  of  liquor 
to  a  minor  irrespective  of  ignorance  of  bis 
minority.  State  v.  Lancaster,  36  Ark.  55. 
Judge  Cooley,  while  Chief  Justice  of  Michigan 
and  speaking  for  the  court,  said:  "Many 
statutes  which  are  In  the  nature  of  police 
regulations,  as  this  is.  Impose  criminal  penal- 
ties irrespective  of  any  Intent  to  violate  them. 


the  purpose  being  to  require  a  degree  of 
diligence  for  the  protection  of  the  pubile- 
which  shall  render  violation  ImpossfUe-"' 
People  V.  Roby,  52  Mich.  577,  18  N.  W.  STB, 
50  Am.  Rep.  270.  Many  Instances  of  such 
statutes  are  given  in  the  cases  and  tbe  text- 
book cited.  Without  attempting  to  formalate 
any  rule  on  the  subject,  suffice  It  to  say  that 
the  statute  In  question  seems  to  be  exactly 
of  the  kind  where  ignorance  does  not  excuse 
and  where  criminal  Intent  Is  not  necessary. 
Doubtless  such  statutes  work  Individual  cases 
of  hardship,  as  tbe  one  at  bar,  where  th«' 
company  was  imposed  upon ;  but  unless  the 
Legislature  had  made  the  act  itself  the  crime, 
there  would  have  been  no  use  in  passing  tbe 
law.  The  ease  with  which  game  and  fish 
could  be  Indosed  in  packages  to  deceive  tbe 
express  agents  would  render  a  statute  against 
knowingly  receiving  game  or  flsh  an  idle 
form.  Similar  reasons  were  given  for  hold- 
ing the  offense  complete  without  guilty  Intent 
in  many  of  these  cases. 

2.  Is  the  statute  constitutional?  It  was 
held  so  In  Organ  v.  State,  56  Ark.  267,  19  S. 
W.  840,  but  counsel  contend  that  the  only 
point  decided  In  that  case  and  in  Geer  v.  Con- 
necticut, 161  U.  8.  519,  16  Sup.  Ct  800.  40 
L.  EM.  793,  was  as  to  the  validity  of  such  a 
statute  when  acting  upon  game  killed  within 
the  state,  and  that  this  statute  applies  equally 
to  game  killed  without  the  state  or  to  game 
killed  within  the  state,  and  Is  for  that  reason 
unconstitutional.  It  might  be  answered  that 
the  game  In  question  was  not  shown  to  have 
been  killed  beyond  the  borders  of  the  state 
and  the  burden  was  upon  the  appellant  (1 
Bishop  Cr.  Law,  8  303,  par.  3),  but  meetin? 
the  argument  as  broadly  as  it  Is  made,  and 
It  will  be  found  that  the  appellant  is  equally 
guilty  whether  the  game  was  killed  in  Polk 
county  or  across  the  border  in  the  Indian  Ter- 
ritory and  brought  Into  Mena  for  shipment. 
Following  the  precedent  which  was  sustained 
In  Re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct  863. 
35  L.  Ed.  572,  the  Congress  conferred  upon 
the  states  In  the  "Lacey  Act"  a  police  power 
not  theretofore  possessed  of  making  opera- 
tive their  game  laws  on  game  brought  Into 
the  state.  This  act  was  Intended  to  aid  the 
states  In  the  enforcement  of  their  game 
laws  by  rendering  them  equally  applicable  to 
game  Imported  Into  the  state  as  to  game 
killed  within  the  state.  It  Is  fully  discussed 
In  a  recent  opinion  of  Chief  Judge  Cullen 
speaking  for  the  Court  of  Appeals  of  New 
York.  People  r.  Hesterberg,  76  N.  E.  1032. 
The  decision  of  that  eminent  court  is  un- 
doubtedly sound. 

The  judgment  Is  affirmed. 


GRIFFIN  et  al.  v.  DCNN  «t  aL 

(Supreme  Court  of  Arkansas.    June  18,  1900.) 

1.   ADl(rai8TBAT0BS-~SAI.ES    tJWDEB    ObOEB   OF" 

OouBT— Phopebtt  Subject— HoMiEBTEAD. 
Tbe  probate  court  is  without  jurisdiction 
to  order  a  sale  of  the  homestead  of  a  decedeot,. 
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cad  a  lal*  wider  such  order  by  tha  adatinistrap 
tor  ii  TokL 

[Ed.  Note.— For  caaea  bi  point,  see  vol.  22. 
Cent.  Die.  Ezecutora  and  Adminlatratora,  | 
1361.] 

2l  Luotation  or  AcnoRS— Action  bt  Hkibb 

TO  Recoveb— Homestead. 
The  statute   of   limitationa   does  not   run 
against  a  cause  of  action  in  favor  of  lieirs  for 
the  recovery  of  the  homestead  during  occupancy 
by  the  widow. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8S, 
Cent  Dig.  limitation  of  Actions,  {{  220-232.] 

3.  Homestead  — AuKRATiON  bt  Widow— 
Abandonuxnt. 

An  attempt  by  a  widow  to  alienate  the 
homestead  is  ineffectual,  and  operates  as  an 
abandonment  of  the  homestead  claim. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  THg.  Homestead,  ii  281-285.] 

4.  LnnTATion   of   Acnons— doMmncKUKNT 

— RBCOVEBT  or  HOMESTBAD  BT  HCIBS. 
In  the  event  of  an  abandonment  of  a 
homestead  by  a  widow  through  an  ineffectual  at- 
tempt to  alienate  the  same,  the  right  of  action 
of  the  heirs  becomes  complete,  and  the  statute 
of  limitations  begins  to  ran  a^inst  them. 

5.  Sauk— Judicial  Sales. 

Under  the  five-year  statute  of  limitations, 
providing  that  all  actions  against  the  parehaser. 
his  heirs,  or  assigns,  for  tbe  recovery  of  tana 
mid  at  judicial  sale  ahall  be  brought  within  five 
years  after  the  date  of  such  sale,  and  not  there- 
after, where,  subsequent  to  an  unlawful  sale  of 
a  homestead  by  an  administrator  under  an  or- 
der of  the  probate  conrt,  the  widow  of  decedent 
alMindoned  the  homestead  through  an  attempted 
alienation  of  her  homestead  rights,  a  cause  of 
action  by  the  heirs  against  the  vendee  arose 
on  such  abandonment 

6.  DowBtt  —  ASSBBTION      BT      WIDOW      AFIZB 

ABARDONHEirr  or  Homestead. 
Tbe  right  of  a  widow  to  claim  unassigned 
dower  may  be  asserted  after  her  abandonment 
of  the  homestead. 

7.  EzecuTOBs  and  Adhtnibtbatobb— Allow* 
ANCES  TO  Widow— RioHTS  Pbiob  to  As- 
aioRVERT     OF     Doweb  —  Occupation     of 

HolfESTEAD. 

Under  the  express  provisions  of  Kirby'a 
Dig.  {  2704,  a  widow  it  entitled  to  hold  posses- 
sion of  the  dwelling  taouee  and  farm  thereto  at- 
tached uitil  her  dower  is  aasigned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  n 
655-600.] 

8i  DoWEB— Equitable  Tbarsfeb. 

A  conveyance  of  land  by  a  Widow  carries 
vith  it  an  equitable  transfer  to  the  grantee  of 
her  anassigned  dower  right 

[Ed.  Note.— For  cases  in  point,  aee  vol.  17, 
Cent  Dig.  Dower,  «$  20»-2I7.] 

9.  Same— PosTFOREMENT  of  Heibb'  Rioht  of 
Ebtbt. 

A  conveyance  of  land  by  a  widow  carrying 
witii  it  an  equitable  transfer  to  the  grantee  of 
her  anassigned  dower  right  does  not  postpone 
the  heirs'  right  of  entry. 

10.  EXECUTOBS  ARD  AdUIRISTBATOBS— AlXOW- 

AHCE  TO  Widow— OccnPATioR  <w  Pbofekft 

— Tbahsrb  or  Rioht. 

.  Under  Kirby'a  Dig.  (  2704,  authorizing  a 
widow  to  hold  possession  of  the  dwelling  bouse 
and  farm  thereto  attached  tutil  assignment  of 
her  dower,  the  right  so  given  is  a  personal  priv- 
utge.  and  not  an  estate  in  the  'land,  which  can- 
not be  transferred  to  another. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22, 
^tDig.  Executors  and  Adminiatratoia,  (f 

HUl,  a  J.,  dissenting. 


Appeal  from  Jobnaoa  Cbancerjr  Conrt; 
Jwemlah  O.  Wallace,  Chancellor. 

Atitlon  by  Martba  A.  Dimn  and  another 
against  Kizzle  Griffin  and  others.  Judgment 
fk>r  plaintlffB,  and  defendants  appeal.  Be- 
versed. 

Cravens  &  Covington,  for  appellants.  T. 
B,  Pryor,  for  appellees. 

McCTTLLOCH,  J.  R.  B.  Poaey  owned  and 
occupied  as  his  homestead  a  qnarter  section 
of  land  in  Johnson  county,  and  died  in 
Angnst,  1876,  leaving  snrvivlng  him  his 
widow,  Sarah  Posey,  and  daughter,  Martha 
R.  Dunn,  who  was  then  an  adult  married 
woman.  Her  coverture  continues  to  the 
present  time.  The  tract  of  land  was  by  an 
order  of  the  probate  court  set  apart  to  the 
widow  as  her  homestead,  but  In  June,  1878, 
the  mtlre  tract  was  sold,  subject  to  tbe 
homestead  right  of  the  widow,  by  the  ad- 
ministrator of  the  estate  of  said  decedent, 
for  the  purpose  of  raising  funds  to  pay  the 
debts  of  the  estate,  and  was  purchased  by 
F.  R.  McKInnon.  The  sale  was  ordered  and 
confirmed  by  the  probate  court  In  Novem- 
ber, 1878,  McKInnon  and  Mrs.  Posey,  tbe 
widow,  presumably  acting  under  the  belief 
that  the  sale  made  by  the  administrator  sub- 
ject to  the  homestead  right  of  the  widow  was 
valid,  and  that  McKInnon  had  obtained  title 
to  the  land  subject  only  to  the  widow's  home- 
stead right,  exchanged  conveyances  whereby 
McKInnon  conveyed  to  the  widow  the  west 
half  of  the  tract,  and  she  conveyed  to  him 
the  east  half.  Appellants  hold  tbe  said  east 
half  containing  80  acres  under  mesne  con- 
veyance from  McKInnon.  The  widow  died  in 
July,  1901,  and  In  September,  1903,  appellee 
Martha  B.  Dram,  and  R.  O.  Herbert,  her 
grantee  of  an  undivided  interest,  brought 
ejectment  to  recover  possession  of  the  land. 
Appellants,  among  other  defenses,  alleged 
adverse  possession  held  by  them  and  their 
grantors  since  the  date  of  the  deed  from  Mrs. 
Posey  to  McKInnon  In  1878,  and  pleaded  the 
flve-year  statute  of  limitation  under  the 
judicial  sale  made  by  the  admluistrator.  Thc^ 
defendants  also  pleaded  certain  equitable  de- 
fenses unnecessary  to  enumerate  here,  and 
made  their  answer  a  cross-complaint,  con- 
taining a  motion  that  the  cause  be  trans- 
ferred to  the  chancery  court,  which  motion 
was  granted.  Upon  final  hearing  a  decree 
was  rendered  In  favor  of  the  plaintiffs  for 
the  recovery  of  the  land  and  rents,  but 
allowing  the  defendant  for  taxes  paid,  and 
also  for  a  portion,  by  way  of  subrogation,  of 
the  amount  of  tbe  probated  claims  against 
tbe  estate  of  Posey  for  the  payment  of  which 
the  land  was  sold  by  the  administrator.  Tbe 
sale  of  the  homestead  by  the  administrator 
was  void  because  the  court  had  no  jurisdic- 
tion to  order  it.  McCloy  v.  Arnett,  47  Arlt. 
445,  2  S.  W.  71;  Stayton  v.  Halpem,  60  Ark. 
329,  7  S.  W.  304;  Nichols  v.  Shearon.  49 
Ark.  75,  4  S.  W.  167;  Brad  t.  Montgomery, 
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66  Ark.  66S,  20  S.  W.  625.  The  statute  of 
Umltatiou  does  not  nm  against  a  cause  of 
action  m  favor  of  the  heirs  for  recovery  of 
the  homestead  during  occupancy  by  the 
widow,  but  an  attempt  by  her  to  alienate 
the  homestead  Is  Ineffectual  and  operates  as 
an  abandonment  of  the  homestead  claim.  In 
the  event  of  such  abandonment  the  right  of 
action  of  the  heirs  becomes  complete  and  the 
statute  of  limltatloa  begins  to  ran  against 
them.  Garibaldi  v.  Jones,  48  Aric  230,  2 
S.  W.  844;  Kllleam  v.  Carter,  65  Ark.  68, 
44  S.  W.  1032;  McAndrew  y.  Holllngswortb, 
72  Ark.  446,  81  S.  W.  610. 

In  Kesslnger  v.  Wilson,  53  Ark.  400,  14 
8.  W.  96,  22  Am.  St  Rep.  220,  the  flve-year 
statute  of  limitation  under  a  Judicial  sale 
was  pleaded  against  adult  heirs  whose  right 
of  action  did  not  accrue  until  the  coming  of 
age  of  an  Infant  heir,  more  than  10  years 
after  the  date  of  the  sale.  The  court  held 
that  the  statute  ran  from  the  date  of  the 
sale,  but  did  not  apply  to  a  cause  of  action 
which  arose  in  favor  of  the  adult  heirs  after 
the  expiration  of  five  years  from  the  date  of 
the  8al&  The  court  there  said :  "It  Is  mani- 
fest that  the  statute  was  never  Intended  to 
be  applied  In  such  cases,  but  that  its  object 
was  to  require  all  parties  to  bring  suits 
against  purchasers  at  judicial  sales,  within 
five  years  after  the  date  of  the  sale,  for  the 
enforcement  of  only  such  rights  to  recover 
the  land  sold  as  can  be  enforced  in  an  ac- 
tion brought  within  that  time,  and  to  bar  the 
recovery  of  such  rights  in  any  suit  brought 
thereafter."  The  cause  of  action  asserted 
by  the  plaintiff  in  the  case  at  bar  arose  with- 
in five  years  from  the  date  of  sale.  It 
arose  upon  the  abandonment  of  the  home- 
stead by  the  widow  in  about  five  months 
after  the  sale,  and  according  to  the  construc- 
tion of  the  statute  in  Kesslnger  v.  Wilson, 
supra,  was  barred  at  the  expiration  of  five 
years  from  date  of  the  sale.  It  Is  said  that 
the  statute  should  be  construed  to  apply  on- 
ly to  causes  of  action  for  recovery  of  land 
which  were  complete  and  capable  of  being 
asserted  when  the  sale  was  made,  and  to  no 
other.  The  majority  of  the  court  are  of  the 
opinion  that  this  is  not  the  effect  intended  to 
be  given  to  the  statute  by  the  framers  there- 
of. There  is  certainly  no  reason  found,  either 
In  principle  or  from  the  language  of  the 
statute  why  It  should  not  apply  to  all 
causes  of  action  which  come  Into  existence, 
and  are  complete  within  the  period  of  five 
years  from  the  date  of  the  sale,  provided  that 
the  period  of  time  between  the  completion  of 
the  cause  of  action  and  the  expiration  of 
five  years  from  date  of  sale  Is  not  too  short 
to  allow  a  reasonable  opportunity  within 
which  the  right  may  be  asserted.  A  period 
of  time  too  short  for  the  reasonable  assertion 
of  the  right  would  be  equivalent  to  no  time 
at  all,  and  would  be  the  same  as  If  the  right 
did  not  accrae  within  the  five  years.  The 
statute  plainly  reads  that  "all  actions  against 
the  purchaser,  his  heirs  or  assigns,  for  the 
recovery  of  lands  sold  at  Judicial  sales  shall 


be  brought  within  five  years  after  the  date 
of  such  sale,  and  not  thereafter."  While  it 
does  not  apply  to  those  who  do  not  have  a 
right  of  action  within  five  years  from  the 
date,  yet  it  would  circumscribe  the  com- 
prehensive language  of  the  statute  to  say  that 
it  does  not  apply  to  causes  of  action  which 
arose  after  the  sale  but  within  that  period. 
In  addition  to  the  homestead  right,  the 
widow  had  the  right  to  claim  dower  In  the 
land  which  was  never  assigned,  and  she 
might  have  asserted  this  right  after  abandon- 
ment of  the  Iiomestead.  She  also  bad  the 
right  to  hold  possession  of  the  dwelling  house 
and  farm  thereto  attached  until  the  dower 
should   be   assigned.     Kirby's   Dig.   I   2704. 

The  further  question  is  therefore  present- 
ed whether  or  not  these  two  rights,  or 
either  of  them — ^that  Is  to  say,  the  widow's 
unasslgned  dower  right  and  her  right  to 
tarry  in  the  mansion  or  chief  dwelling  bouse 
nntil  dower  should  be  assigned — postponed 
until  the  death  of  the  widow  the  accrual  of 
the  cause  of  action  of  the  heir  to  recover  pos- 
session after  the  attempted  alienation  of  the 
premises  by  the  widow  which  resulted  in  the 
abandonment  of  her  homestead  right  The 
conveyance  of  the  land  by  the  widow  carried 
with  it  an  equitable  transfer  to  the  grantee 
of  her  imassigned  dower  right  (Weaver  v. 
Rush,  62  Ark.  51,  34  S.  W.  256),  but  this  out- 
standing right  to  have  dower  assigned  did 
not  postpone  the  heir's  right  of  entry  (Car- 
nail  V.  Wilson,  21  Ark.  62,  76  Am.  Dec.  351 ; 
Padgett  V,  Norman,  44  Ark.  490 ;  Bamett  ▼. 
Meacham,  62  Ark.  313,  35  S.  W.  533).  The 
widow's  right  to  hold  the  dwelling  honse 
and  farm  attached  until  dower  shall  be  as- 
signed is  a  personal  privilege,  and  not  an 
estate  In  the  land  which  can  be  transferred 
to  another.  She  may  rent  out  the  farm  and 
receive  the  rents  and  profits,  but  cannot  con- 
vey It  or  transfer  her  rights.  If  she  does  she 
thereby  abandons  it  and  the  right  of  entry 
of  the  heir  becomes  complete,  subject  only 
to  the  right  to  have  dower  assigned.  Padgett 
Y.  Norman,  supra;  Garabaldi  v.  Jones,  supra; 
Morton's  Ex'rs  v.  Morton's  Ex'rs,  112  Ky. 
706,  66  8.  W.  641;  Burks'  Heirs  t.  Osborn, 
9  B.  Mon.  (Ky.)  579;  Norton  v.  Norton,  94 
Ala.  481,  10  South.  436;  Wallls  v.  Doe.  2 
Smedes  ft  M,  (Miss.)  220.  It  follows  that 
the  right  of  action  of  the  plaintiff  Mrs.  Dmui 
was  complete  from  the  date  of  conveyance 
executed  by  the  widow  to  McKlnnon  and 
was  barred  when  this  action  was  commenced.- 
The  statute  contains  no  exception  in  favor 
of  married  women. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  «iter  a 
decree  dismissing  the  plaintltTB  complaint 
for  want  of  equity. 

HILL,  C  J.,  dissents. 

HILL,  G.  J.  (dissenting).  Kesslnger  t. 
Wilson,  53  Ark.  400,  14  S.  W.  96,  22  Am.  St. 
Rep.  220,  decided  that  the  five-year  statute 
of   limitations   in   favor   of  purchasera   at 
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Jndlcial  sales  did   not  apply  to  canses  of 
action  which  did  not  accrue  until  after  five 
yean  from  the  sale^  and  as  to  such  causes  of 
action  this  statute  had  no  application,  and 
for  the  limitation  of  such  actions  some  other 
statute  should  be  looked  to.    The  logic  of 
that  decision  requires  some  other  than  the 
five-year  statute  to  be  looked  to  to  find  the 
proper  limitation  of  this  action.    At  the  time 
of  sale  the  action  had  not  accrued,  and  the 
case  was  then    exactly    like   Kesslnger    v. 
WUsoa    The  statute  In  terms  runs  from  the 
date  of  sale.     If,  at  the  date  of  sale,  the 
cause  of  action  had  not  accrued,  this  partic- 
ular statute  could  not  apply.     Six  months 
after  the  sale  this  cause  of  action  accrued  by 
the  widow  abandoning  her  homestead  right, 
and  the  limitation    should    run   from    that 
period,  and  which  statute  should  apply?    One 
daUng  from   a   sale   when   that  sale   had 
taken  place  six  months  prior  thereto?    The 
beginning  point  of  limitation  is  the  abandon- 
ment by  the  widow,  and  this  decision  takes 
tbat  point  and  fits  it  to  a  statute  which 
names  another  point,  the  sale,  as  a  starting 
point    To  find  the  limitation  in  such  cases 
find  the  starting  point,  count  out  the  time 
from  the  date  of  sale  to  this  starting  point, 
and  the  remainder  Is  the  period  of  limita- 
tion.   In  this  case  It  Is  four  years  and  a 
balf.  If  the  widow  had  abandoned  her  rights 
fonr  years  and  a  half  after  the  sale  then  the 
limitation   would    be   six    months.     If  too 
Bhort  to  give  an  opportunity  to  bring  the  ac- 
tion, then  the  court  says  that  this  statute 
does  not  apply,  and  it  will  be  treated  like 
It  did  not  accrue  within  the  five  years.    Yet 
the  Legislature  intended   five  years  to  be 
the  limitation,  and  in  all  cases  where  this 
statute  applied  and  never  contemplated  the 
movable  period,  long  or  short,  according  to 
each  case.     The  error  of  such  construction 
Is  In  substituting  some  other  starting  point 
than  that  named  In  the  statute.    The  statute 
fixes  the  sale  as  the  starting  point,  but  It 
was  ruled  In  Kissinger  v.  Wilson  that  in 
cases  where  that  could  not  apply  to  look  to 
some  other   statute  to  find  the   limitation, 
and  that  would  be  the  case.    Here  the  court  ] 
lets  In  the  five-year  statute  on  the  happen- 
ing of  a  subsequent  contingency,  and  puts  It 
Into  operation  from  prior  date. 

I  cannot  concur  In  this  construction,  and 
think  this  strange  running  of  the  five-year 
statute  should  be  avoided  by  sticking  to  the 
text  in  Kesslnger  v.  Wilson,  and  holding 
that  It  did  not  apply,  and  look  to  a  statute 
which  does  apply  from  the  happening  of  the 
contingency  which  puts  It  In  motion,  the 
seven-year  statute. 


mjNN  ▼.  w.  T.  Mcknight  &  bro. 

(Supreme  Court  of  Arkansas.    June  18,  1906.) 

1.  LiMITATlOH      OF      ACTIONS— PABTIAI.      PAT- 

MiTP— CRKDrnwo  Proceeds  of  Pbopbbtt. 
.  Defendant   had   a    running   account    with 
PiamtUfs  and  delivered  to  them  two  bales  of 
96  B.W.— 18 


cotton  to  hold  for  a  rise  in  price  and  then  sell 
and  credit  the  proceeds  on  the  debt  Some  time 
after  the  account  was  closed  and  defendiuafs 
balance  of  indebtedness  ascertained  the  cotton 
was  sold  and  defendant  credited  with  the  pro- 
ceeds. On  being  told  of  the  sale  defendant  said 
he  was  glad  the  cotton  had  brought  so  much, 
but  did  not  directly  authorize  the  crediting  of 
we  proceeds  or  demand  that  they  be  paid  to  him. 
Held,  that  the  credit  of  the  proceeds  of  the 
cotton  was  a  payment  on  the  debt  interrupting 
tl>e  running  of  the  statute  of  limitations. 

r.'®.."*Tx?*H-T"f *>',<»««»  'n  point,  see  vol.  38, 
Cent  Dig.  Lhnitatlon  of  Actions,  {  637.] 

2.  Account,   Aonon    or  — Natubb   of   Ab- 

COUNT. 

Where  the  whole  of  a  running  account  Is  by 
agreement  regarded  as  due  on  a  certain  date, 
It  Is  proper  in  an  action  for  the  balance  of  the 
account  to  refuse  to  instruct  that  each  item 
of  the  account  is  a  separate  contract. 
S.  Limitation  of  Actions— Account  Stated 

— Pabt  Payment. 
.     The  balance  due  on  account  stated  is  one 
oeDt,  and  a  payment  thereon  interrupts  the  run- 
ning of  the  statute  of  limitations  as  to  all  the 
Items  included  in  the  statement 

r"iH^™'"^TT^?' •**"*«  ^  PO'nt'  8«e  ▼«!•  83. 
t«nt  Dig.  Limitation  of  Actions,  {f  642-647.] 

4.  Sams  — AccoxTRT,    Action    on  — Instbuc- 

TION8. 

*•»  ^*T!i  ^  ^  action  on  an  account,  plain- 
tifiEs  admitted  that  all  the  items  thereof  became 
due  more  than  three  years  before  the  commence- 
ment of  the  acbon  and  relied  on  part  payment 
to  biterrupt  the  running  of  the  statute  of 
limitations,  a  requested  instructlMi  that  plain- 
2.^1'  ii°  °u^"  *^.  recover,  must  show  that 
?^Urre'f3*  ""'  """"  *"«  "^^  -" 

5.  Tbial  —  InsiBuonons  —  Foundation     in 

£iVIDENOB. 

Requested  instructions  as  to  facts  of  wBich 
tnere  is  no  evidence  are  properly  refused. 

[Ed.  Note;— For  cases  in  point,  see  vol.  46. 
Cent  Dig.  Trial,  {§  596-612.] 

Appeal  from  Circuit  Court,  Clark  County; 
Joel  D.  Conway,  Judge. 

Action  by  W.  T.  McKnlght  ft  Bro.  against 
T.  J.  F.  Nunn.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

C.  V.  Murry,  for  appellant  Hardage  & 
Wilson,  for  appellees. 

RIDDICK,  J.  This  is  an  action  by  W.  T. 
and  Alex  McKnlght  against  T.  J.  F.  Nunn 
to  recover  the  sum  of  $609.68  alleged  to  be 
due  on  an  account  for  goods  and  merchandise 
sold  and  delivered,  and  for  balance  found 
due  on  an  account  stated.  The  plalntlffB  re- 
covered Judgment  for  1549.68  and,  so  far 
as  the  amount  due  is  concerned,  the  evi- 
dence fully  sustains  the  Judgment,  but 
the  main  defense  relied  on  Is  the  statute  of 
limitations.    The  action  was  commenced  July 

6.  1903,  and  it  Is  conceded  that  the  account 
was  due  more  than  three  years  before  that 
date  but  plalntlfiFs  contend  that  there  was 
a  part  payment  made  on  the  account  within 
three  years  l>efore  the  bringing  of  the  suit 
The  plalntlfiFs  are  merchants,  who  had  for  a 
number  of  years  furnished  goods  and  supplies 
to  the  defendant.  Their  custom  was  to 
have  a  settlement  with  him  at  the  end  of 
each  year  and  then  carry  over  any  balance 
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which  defendant  might  be  tmable  to  pay  un- 
til the  next  year.  The  Jaat  eettlement  was 
made  in  early  part  of  1897  for  goods  sold 
previons  to  that  time,  and  a  balance  of 
$566.77  was  stated  and  by  agreement 
with  defendant  this  balance  was  placed  on 
the  books  of  plalntifTs  as  due  January  1,  1898. 
At  this  time  the  plaintiffs  had  In  their  posses- 
sion cotton  of  defendant  which  had  not  been 
sold,  bnt  It  was  understood  that,  when  told, 
the  defendant  should  have  credit  for  the 
proceeds  of  the  cotton  on  his  debt  After 
this  settlement  was  made  the  plaintiffs  con- 
tinued to  sell  the  defendant  goods  and 
merchandise  during  the  year  1897,  with  the 
understanding  that  this  account  should  be- 
come due  and  be  paid  along  with  the  balance 
found  due  on  the  1st  of  January,  1898.  Bnt 
the  defendant  did  not  pay  his  debt  when  it 
became  due  on  the  Ist  of  January,  1898.  The 
cotton  in  the  hands  of  plaintiffs  was  after- 
wards sold,  and  the  defendant  was  given  the 
following  credits  therefor  on  the  books  of 
plaintiff,  to  wit:  February  18,  1899,  by  pro- 
ceeds of  four  bales  of  cotton,  $120.24;  Aa- 
guBt  7,  1900,  by  proceeds  of  two  bales  of  cot- 
ton, $81.23.  It  Is  this  last  payment  which 
Is  relied  upon  by  plaintiffs  to  prevent  the 
bar  of  the  statute.  This  cotton,  the  pro- 
ceeds of  which  were  credited  in  August,  1900, 
was  delivered  by  defendant  to  plaintiff  in 
1896.  But  at  the  time  It  was  delivered 
the  price  of  cotton  was  low,  and  by  consent 
of  defendant  It  was  held  to  await  a  rise  In 
price.  Afterwards  there  was  a  still  further 
decline  In  the  price  of  cotton  and  It  was  not 
sold  nntil  August,  1900.  By  this  delay  de- 
fendant obtained  several  cents  a  pound  more 
for  the  cotton  than  he  would  otherwise  have 
received,  and  so  soon  as  sold  the  proceeds 
were  credited  on  bis  account  Shortly  after- 
wards defendant  was  Informed  by  plaintiffs 
of  the  disposition  of  the  cotton  and  expressed 
himself  as  pleased  that  he  had  obtained  such 
a  good  price  for  It 

Counsel  for  defendant  now  contends  that 
crediting  the  proceeds  of  this  cotton  on  de- 
fendant's account  was  not  such  a  payment  as 
to  make  a  new  date  from  which  the  statute 
of  limitations  began  to  run,  and  that  the 
proceeds  of  the  cotton  must  be  treated  as 
paid  when  the  cotton  was  delivered.  As  this 
cotton  was  delivered  before  the  debt  was  due, 
if  there  had  been  nothing  more  than  this  de- 
livery with  request  that  plaintiffs  should 
hold  the  cotton  and  sell  when  price  of  cotton 
was  satisfactory  and  then  credit  proceeds 
on  debt,  there  would  be  much  force  in  the 
contention  of  defendant  that  this  would  not 
affect  the  statute  of  limitations  for  the  rea- 
son that  there  would  then  have  been  no  act 
of  defendant  recognizing  the  debt,  after  Its 
maturity,  that  we  could  treat  as  admitting 
Its  existence  and  impliedly  promising  to  pay 
the  balance  due.  Chase  v.  Carney,  60  Ark. 
491,  31  S.  W.  43.  But  there  Is  something 
more  than  that  In  this  case.    One  of  the 


plaintiffs  testified  that  when  tbe  cotton  was 
sold  It  was  applied  to  defendant's  accotmt 
and   that   the   defendant   was    soon  after- 
wards Informed  of  the  sale  of  the  cotton. 
The  witness  was  then  asked,  "Was  It  satig- 
factory  to  blm?"     He  answered,  "Teg,  ilr; 
he  said  he  was  well  satisfied  with  the  price, 
for  it  was  more  than  It  had  been."   The  other 
plaintiff  testified  that  after  the  cotton  was 
sold  he  told  the  defendant  of  the  sale  the 
first  time  he  met  him  in  town,  and  that 
defendant  did  not  at  first  remember  that 
he  had  two  bales.    Witness  was  then  asked, 
"What  did  he  say  about  It?"     and  replied 
"He  didn't  say  anything  more  than  that  be 
had  forgotten  It  and  was  well  pleased  after 
he  found  that  he  had  gotten  more  for  It" 
This  Is  certainly  not  very  satisfactory  testi- 
mony, for  the  witnesses  were  not  asked  and 
do  not  directly  state  that  defoidant  assented 
to  the  placing  of  the  proceeds  of  the  two 
bales  of  cotton  to  his  credit,  bnt  we  think 
the  jury  had  the  right  to  draw  that  conclusion 
from  the  testimony  of  these  witnesses,  tor  we 
Infer  from  his  testimony  that  defendant  did 
not  demand  the  proceeds  of  the  cotton  In 
cash  or  object  to  the  action  of  the  plaintiffs. 
That  being  so  the  case  stands  that  the  de- 
fendant, while  be  had  a  running  account  with 
the  plaintiffs,  delivered  them  this  cotton  with 
the   understanding  that   It  should  be  held 
by  them  for  him  for  a  rise  In  value,  and  that 
so   soon   as  a   satisfactory  price  could  be 
obtained   It   should   be   sold   and   the  pro- 
ceeds credited  on  Ms  debt;  that  before  the 
debt  was  barred  by  the  statute  the  cotton  was 
sold  and  proceeds  credited  as  a  payment  en 
the  debt;  that  the  defendant  was  then  noti- 
fied of  the  sale  of  the  cotton  and  assented 
to  the  acts  of  plaintiffs   In   selling  It  and 
placing  the  proceeds  as  a  credit  on  his  debt 
This  brings  the  case  within  the  decision  of 
Less  V.  Amdt,  68  Ark.  399,  69  S.  W.  763,  and 
made  a  new  point  from  which  the  statute 
runs.    See,  also.  Day  v.  Mayo,  154  Mass.  472, 
28  N.  E.  896;  Buffinton  v.  Chase,  152  Mass. 
534,  26  N.  E.  977,  10  L.  H.  A.  123;    Porter 
V.  Blood,  6  Pick.  (Mass.)  64;   Harris  v.  How- 
ard's Estate,  66  Vt  695;  19  Am.  ft  Eiog.  Enc. 
Law,  325-329. 

We  find  no  error  in  giving  or  refusbig  In- 
structions. The  first  Instruction  asked  by  de- 
fendant was  not  correct  for  It  contained  a 
statement  that  each  Item  of  the  accoimt  consti- 
tuted a  separate  contract  If  that  was  tme 
the  circuit  court  would  have  original  Jurls- 
goods  sold  and  delivered,  for  such  acconnts 
are  usually  composed  of  small  Items,  the  val- 
ue of  which,  taken  separately,  is  seldom  suffi- 
cient to  give  that  court  Jurisdiction.  The 
account  sued  on  In  this  case,  with  the  excep- 
tion of  the  first  Item  for  account  stated,  is 
composed  of  items  for  goods  and  merchan- 
dise furnished  defendant  on  a  running  ac- 
count during  the  year  1897.  This  whole  ac- 
count, by  agreement  between  the  parties,  was 
due  the  1st  of  January,  1898,  and  it  would 
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be  Incorrect  and  misleading  to  speak  of  each 
Item  of  tbe  acconnt  as  a  separate  contract 
Hngbes  r.  Johnson,  38  Ark.  285;  Dunning* 
ton  T.  Kirk,  S7  Ark.  696,  22  8.  W.  430;  Ring 
T.  Jamison,  2  Mo.  App.  684.  A  payment 
generally  on  this  account  would,  it  seems  to 
me,  make  a  new  point  for  the  running  of  the 
statute  as  to  the  whole  account,  but  it  is  un- 
necessary for  the  court  to  decide  that  ques- 
tion for  the  reason  that  If  the  payment  made 
be  applied  to  the  first  Item  on  the  account, 
and  If  we  concede  that  it  tolled  the  statute  as 
to  that  Item  only,  still  the  balance  due  on  that 
item  would  be  more  than  the  amount  found 
by  the  }ury ;  for  the  first  Item  is  that  for  ac- 
comit  stated,  and  after  application  of  all 
credits  it  still  amounts  with  hit^reet  to  more 
than  the  rerdlct,  and  supports  tbe  judg- 
ment eyen  though  the  remainder  of  the 
accomit  be  rejected.  Tbe  balance  due  on 
the  acconnt  stated  Is  one  debt.  Patlllo  t.  Al- 
len West  Com.  Co.,  181  Fed.  680,  66  O.  a  A 
50& 

By  the  second  instruction  asked  by  de- 
fendant, the  court  was  requested  to  tell  the 
jury  that  the  plaintiffs  must  show  that  "each 
Item  of  the  account  sued  on  became  due  with- 
in three  years  before  the  beginning  of  this 
salt  before  they  can  recover  thereon."  But 
that  would  hare  been  misleading  under  the 
facts  of  this  case,  for  tbe  plaintiffs  admit- 
ted that  all  of  the  items  became  due  more 
than  three  years  before  the  commencement 
of  their  action  and  relied  on  a  part  payment 
This  instruction,  as  asked  by  defendant 
would  have  compelled  a  verdict  for  defend- 
ant even  though  there  had  been  a  part  pay- 
moit  and  was  properly  refused. 

Tbe  third  Instruction  asked  by  defendant 
related  to  the  effect  of  a  verbal  promise  to 
pay  on  the  statute  of  limitations,  but  as 
there  was  no  claim  that  a  verbal  promise 
bad  been  made  In  this  case,  and  no  evidence 
of  Bach  a  promise,  it  was  unnecessary  to 
give  an  instrnctlon  on  that  point 

Tbe  fourth  instruction  requested  by  de- 
fendant BO  far  as  correct  was  covered  by 
the  Instructions  given  by  the  court  on  its 
own  motion.  The  evidence  clearly  shows 
that  tbe  defendant  was  liable  unless  the 
debt  was  barred  by  limitation.  On  that 
point  the  evidence  was  conflicting  and  was 
settled  by  the  verdict 

On  tbe  whole  case,  we  are  of  the  opinion 
that  tbe  judgment  should  be  atBnned;  and 
It  Is  so  ordered. 


H08EINS  et  al.  v.  FAYETTEVILLB  GRO- 
CERY CO. 
(Supreme  Court  of  Arkansas.    June  18,  1906.) 

L  BXKUFTIOHS  —  Pkbsors      Bntitlbd  —  Ab- 
scoRDino  DxBTOB— Wife  and  Oanj). 
Tbe  wife  or  minor  child  of  a  debtor,  desert- 
ing them  and  leaving  tbe  state,  can  claim  his 
personal   property    exemptions. 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent  Dig.  BzuDptioos,  H  21,  22J 


2.  FBATTntrunrr     CoirvKTANCES  —  Pbofkbtt 

ConvXTXD— BZKMTT  PBOFXBTT. 

Creditors  cannot  complain  of  tbe  sale  of  «z- 
empt  personal  property  by  the  d^tor  or  )^ 
wife  whom  he  has  deserted. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Fraadnlent  Conveyances,  H  114-117.] 

8.  Baiik— Fbaud  of  Ybrdkb— Evidknob— Suf- 

FIOBNOT. 

In  an  action  to  set  aside  a  conveyance 
of  personalty  as  to  fraud  of  creditors,  tbe  evi- 
dence showed  that  the  vendee  gave  fall  \'alae 
in  exchange  for  the  property,  that  he  made  in- 
quiries, and  was  informed  that  there  were  no 
debts.  The  property  given  by  him  in  exchange 
was  as  much  subject  to  execution  as  the  prop- 
erty received.  Held  to  fail  to  show  participa- 
tion by  the  vendee  in  the  fraud. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig,  Fraudulent  Conveyances,  |  908.] 

Appeal  from  Madison  Chancery  Court; 
T.  H.  Humphreys,  Chancellor. 

Action  by  the  Fayettevllle  Grocery  Com- 
pany against  William  Hosklns  and  others. 
From  a  decree  in  favor  of  complainant  de- 
fendants appeal.  Reversed,  and  complaint 
dismissed. 

Harris  &  Ivie,  for  appellants.  S.  M.  John- 
son, for  appellee. 

Mcculloch,  J.  Jas.  M.  BaUey  owned  a 
small  stock  of  merchandise  and  was  Indebted 
to  appellee,  the  Fayettevllle  Grocery  Compa- 
ny, in  the  sum  of  $147.39  for  merchandise  pur- 
chased from  the  latter.  He  deserted  his  fam- 
ily, and  left  his  stock  of  goods  hi  the  pos- 
session of  his  wife  and  son,  and  they  sold 
It  to  appellant  Hosklns  for  the  sum  of  $375, 
which  is  shown  to  be  the  fair  value  thereof. 
Appellant  paid  for  the  goods  by  the  delivery 
to  Mrs.  Bailey  of  two  mules,  valued  at  $100 
each,  and  a  lot  of  cattle  of  sufficient  value 
to  make  up  the  balance  of  the  agreed  price 
of  the  goods.  The  grocery  company  brought 
this  suit  In  equity  to  cancel  the  sale  of  the 
merchandise  to  appellant  and  to  subject  the 
same  to  the  payment  of  its  debt  Hie  chan- 
cellor granted  the  relief  prayed  for,  and  the 
defendants  appealed. 

We  are  of  the  opinion  that  the  chancellor 
erred  in  holding  that  the  sale  of  the  goods 
was  fraudulent  There  is  no  proof  of  ex- 
press authority  on  the  part  of  Bailey's  wife 
and  son  to  sell  the  goods,  but  Bailey  Is  not 
complaining,  and  appellant  is  not  under  the 
circumstances  of  this  case.  In  a  position  to 
do  so.  Bailey  was  a  resident  of  the  state,  the 
bead  of  a  family,  and  was  entitled  to  hold 
as  exempt  personal  property  of  the  value  of 
$500.  The  right  to  claim  the  exemption  was 
not  forfeited  because  he  deserted  his  family 
and  left  the  state.  His  wife  or  minor  chil- 
dren conid  make  the  claim  of  exemptions. 
White  V.  Swann,  08  Ark.  102,  66  S.  W.  635. 
82  Am.  St  Rep.  282;  Hollls  T.  State,  69  Ark. 
211,  27  S.  W.  73;  Hall  v.  Boulston,  70  Ark. 
843,  68  S.  W.  24.  The  proof  shows  conclu- 
sively that  all  the  personal  property  of  Bailey, 
the  debtor,  including  the  merchandise  sold 
to  appellant  did  not  exceed  In  value  the  sum 
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of  $!500,  and  was  tberefore  exempt  from  exe- 
cution. His  creditors  were  In  no  position  to 
complain  of  a  sale  of  it,  made  eltber  by  the 
debtor  himself  or  by  hla  wife.  Bogau  v. 
Cleveland,  52  Ark.  101,  12  S.  W.  169,  20  Am. 
St.  Rep.  158;  Sims  v.  Phillips,  64  Ark.  193, 
15  8.  W.  461.  The  evidence,  moreover,  en- 
tirely fails  to  show  participation  by  appel- 
lant Hoskins  In  any  fraudulent  design  to 
hinder  the  collection  of  Bailey's  debts.  He 
paid  full  value  for  the  merchandise,  or  rather 
&;ave  property  of  equal  value  in  exchange  for 
it,  and  did  so  in  Ignorance  of  the  fact  that 
Bailey  was  Indebted  to  the  grocery  company. 
He  made  Inquiry  as  to  any  Indebtedness  of 
Bailey,  and  was  told  that  he  owed  no  one. 
The  property  (mules  and  cattle)  which  he 
gave  In  exchange  was  as  much  subject  to 
execution  and  within  reach  of  Bailey's  cred- 
itors as  the  merchandise  was  before  the  sale 
to  Hoskins,  so  the  creditors  were  not  Injured 
or  in  any  way  hindered  In  the  collection  of 
debts  by  the  exchange. 

Upon  any  view  of  the  evidence,  the  de- 
cree was  erroneous,  and  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  decree  dismissing  the  complaint  for 
want  of  equity.    It  Is  so  ordered. 


BUNCH  ORAIN  CO.  v.  LAW. 
(Supreme  Court  of  Arkansas.    June  18,  1906.) 

TBIAIr-lNSTBUCnonS— CORfOBHITT    TO     Evi- 
DXNOB. 

A  purchaser  of  cotton  seed  assigned  the 
contract  to  L.  under  an  agreement  whereby  L. 
was  to  pay  his  assignor  a  certain  sum  per  ton, 
and  subsequently  L.  assigned  the  contract  under 
a  similar  arrangement  to  P.  In  an  action 
against  L.  by  his  assignor,  there  was  no  evi- 
dence that  Ll's  assignor  nad  released  him.  Held, 
that  an  instruction  that  if  plaintiff,  after  the 
contract  had  been  assigned  to  L.,  referred  him 
to  P.  as  a  probable  purchaser  and  agreed  to 
the  transfer,  L.  was  released  from  his  obliga- 
tions to  plaintiflF,  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  596.] 

Appeal  from  Circuit  Court,  Ashley  County; 
Zacharlah  T.  Wood,  Judge. 

Action  by  the  Bunch  Oraln  Company 
against  John  C.  Law.  From  a  judgment  in 
fftvor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Morris  M.  Colm  (O.  W.  Norman,  of  coun- 
sel), for  appellant  Robert  B.  Craig,  for  ap- 
pellee. 

BATTLE,  J.  "The  T.  H.  Bunch  Grain 
Company,  of  Little  Bock,  Ark.,  in  due  course 
of  business,  on  the  18th  day  of  September, 
1901,  after  correspondence  with  the  Portland 
Oil  Mill,  at  Portland,  Ark.,  received  from  It 
through  its  business  manager — shown  to 
be  such  on  its  stationery — Its  letter  agree- 
ing to  deliver  to  said  grain  company,  dur- 
ing the  season,  at  the  rate  of  a  car  a  day, 
500  tooB  of  cotton  seed  hulls,  manufactured 


by  It,  at  and  for  the  sum  of  $2.50  per  ton, 
f.  o.  b.  cars  at  Portland. 

"After  this  contract  had  been  made,  the 
date  not  being  given,  it  was  assigned  by 
the  grain  company  to  one  John  G.  Law,  for 
1750,  $100  of  which  was  cash,  and,  to  use 
the  language  of  the  assignment.  Law  wu 
'to  pay  $1.60  per  ton  in.  addition  ts  paying 
the  Portland  Oil  Mill  $2.60  per  ton,  the  con- 
tract with  the  mill  for  the  hulls.  The  said 
John  C.  Law  is  to  settle  with  the  Bunch 
Grain  Company  as  often  as  he  settles  with 
the  Portland  Oil  Mill,  and  is  to  pay  the  said 
$1.50  per  ton  on  each  ton  of  hulls  delivered 
on  said  contract,  until  he  has  paid  tte  said 
T.  H.  Bunch  Grain  Company  $750,  the  full 
consideration  of  said  contract.' 

"Thereafter,  on  October  4,  1901,  Law  as- 
signed said  contract  to  one  Ike  T.  Pryor  of 
Kansas  City  In  the  state  of  Missouri,  for 
a  cash  consideration  of  $360,  in  addition  to 
$650,  to  be  paid  to  Bunch  Grain  Company, 
and  tiie  $2.50  per  ton  to  the  Portland  OU 
MUL" 

Law  having  failed  to  pay  the  $660  to  the 
grain  company,  it  brought  an  action  against 
him  In  the  Ashley  circuit  court  for  the  same. 
Law  answered,  and  admitted  the  execution 
of  the  contract  as  set  out  in  the  complaint, 
and  that  the  same  was  assigned  to  him  as 
therein  stated,  for  which,  upon  the  delivery 
of  the  hulls  by  the  Portland  Oil  Mill,  and  as 
delivered  by  said  mill,  and  paid  for  by  him. 
he  was  to  pay  the  plaintiff  the  said  sum  of 
$760,  upon  which  he  paid  $100.  leaving  the 
balance  due  had  said  seed  beea  delivered 
as  contracted,  the  sum  of  $660,  but  he  avers 
that  said  mill  never  delivered  him  any  of  said 
hulls  under  said  contract 

He  further  averred  "that,  with  the  con- 
sent and  by  the  advice  of  plalntltf,  he,  on 
the  4th  day  of  October,  1901,  for  a  valuable 
consideration,  transferred  the  contract  to  Ike 
T.  Pryor,  whom  he  made  a  defendant,  and 
made  his  answer  a  crossrcomplaint  against 
him,  and  averred  that  Pryor,  by  reason  of 
bis  assignment  of  the  contract,  assumed  the 
execution  of  the  contract  and  all  of  Law's 
Uabillty  to  plaintiff  for  the  $650,  which  he 
is  informed,  and  believes  that  Pryor  fafled 
to  pay  to  plaintiff." 

He  asked  that  "the  Judgment  herein  be 
rendered  against  Pryor,  or,  if  It  be  found, 
upon  the  hearing  of  the  evidence,  'Oiat  plain- 
tiff did  not  agree  to  accept  Pryor  for  said 
indebtedness,  that  he  (Law)  may  have  judg- 
ment against  Pryor  for  said  sum  and  inter- 
est" 

He  afterwards  amended  his  answer  by 
alleging  that  the  Portland  Oil  Mill  never 
made  the  contract  sued  on. 

"He  afterwards  filed  an  amended  cross-     i 
complaint  which  did   not  materially  vary 
from  the  other,  except  that  there  was  no 
claim  therein  that  the  mill  had  refused  t»     j 
deliver  the  hulls,  he  therein  alleging  'that    I 
the  said  Ike  T.  Fryor  neglected  and  refused 
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to  pay,  and  still  refuses  to  pay  the  said  sum 
of  $650,  either  to  the  Bunch  Qraln  Company' 
or  to  him  to  his  damage  In  said  sum  of 
$650,  and  interest" 

The  cioss-actioa  instituted  by  tbe  cross- 
complaint,  upon  change  of  venue,  was  trans- 
ferred at  Pryor's  instance,  to  the  Drew  dr- 
cait  court  After  there  bad  been  two  mis- 
trials In  the  cross-action,  Law  compromised 
with  Pryor,  and  receiving  $450  from  him  re- 
leased him  from  the  contract  sued  on. 

A  Jury  trial  was  had  in  tbe  main  action, 
which  resulted  In  a  verdict  for  Law. 

There  was  no  evidence  to  prove  that  tha 
Bunch  Grain  Company  released  Law  from  bis 
contract  wltb  it  Tbe  cross-complaint  and 
amended  cross-complaint  were  read  as  evi- 
dence to  the  jury  and  evidence  showing  the 
compromise  with,  and  release  of,  Pryor  In 
the  cross-action,  was  also  adduced. 

And  the  court  instructed  the  jury,  in  part, 
over  the  objections  of  tbe  plaintiff,  as  follows : 

"(5)  If  you  believe  from  tbe  evidence  in 
this  case  that  the  T.  H.  Bnncb  Grain  Com- 
pany, after  said  contract  had  been  assigned 
to  Law,  referred  Law  to  lice  T.  Pryor  as  a 
probable  purchaser,  and  agreed  with  Law 
that  If  he  would  transfer  said  contract  to 
Piyor,  and  Piyor  assumed  the  amount  due 
plaintiff,  and  that  Law,  In  pursuance  of 
said  agreement,  transferred  said  contract  to 
Pryor,  and  Pryor  agreed  to  pay  him  by  Law, 
thai  Law  la  absolved  from  any  obligation 
to  plaintiff,  and  yonr  verdict  will  be  for  de- 
fendant" 

This  Instmctlon  is  clearly  wrong  and  prejn- 
aidal. 

Reverse,  and  remand  for  a  new  trlaL 


STOKE  V.  DRAKE. 
(Snpreme  Ckmrt  of  Arkansas.    Jane  18,  1906.) 

1.  GARRISnilENT— DKBTS    BUBJBOT. 

A  debt  due  from  a  foreign  railroad  oor- 
poration,  which,  however,  baa  a  line  and  an 
agent  in  this  state,  for  labor  performed  in  an- 
otlier  state,  may  be  subjected  to  garnishment 
here. 

2.  Same— Exemptions. 

Where  a  debt  due  from  a  foreign  oor- 
poration  having  an  oIBce  and  an  agent  in  this 
ttate,  for  labor  performed  in  another  state  is 
(amuhed  in  this  state,  the  exemption  laws  of 
this  state,  and  not  of  tbe  foreign  state,  apply. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent  Dig.  EzMDptions,  f  2.] 

Appeal  from  Circuit  Court,  Miller  County ; 
Joel  D.  Conway,  Judge. 

Action  by  M.  A.  Stone  against  Waiter 
Drake,  in  which  the  Texas  ft  Pacific  Railway 
Company  was  sununoned  as  garnishee.  From 
a  Judgment  discharging  the  garnishee,  plain- 
tiff appeals.    Reversed. 

On  tbe  13th  day  of  July,  1001,  the  appellant, 
a  citizen  of  Arkansas,  commenced  this  action, 
by  flllng  before  W.  H.  Rankin,  a  justice  of  the 
peace  of  Big  Rock  township,  Pulaski  county, 


Ark.,  an  account  and  bill  of  particulars,  in 
the  sum  of  $00.15,  caused  summons  to  Issue 
for  defendant  Walter  Drake,  which  was  re- 
turned on  the  24th  day  of  July,  1901,  served, 
and  on  said  24th  day  of  July,  1901,  appellant 
recovered  a  Judgment,  by  default,  against  said 
defendant  In  the  sum  of  $80.15  and  costs  of 
the  action,  which  Judgment  has  never  been 
satisfied.  On  the  7th  day  of  March,  1904, 
appellant  caused  a  duly  certified  transcript 
of  the  proceedings  had  before  W.  H.  Rankin, 
J.  P.,  to  l>e  filed  before  W.  J.  Smitber,  a 
justice  of  the  peace  for  Garland  township. 
Miller  county,  ArlE.,  and  caused  a  judicial 
garnishment  to  Issue  against  the  appellee, 
Texas  &  Pacific  Railway  Company,  which 
writ  of  garnishment  was  returned  duly  served 
on  the  22d  day  of  March,  1904.  The  appellee, 
as  garnishee,  on  the  20th  day  of  June,  1904, 
filed  before  W.  J.  Smither,  J.  P.,  its  answer, 
admitting  an  indebtedness  to  the  defendant, 
Drake,  in  the  sum  of  $95.00,  bnt  stated  that 
said  sum  of  money  was  due  for  wages  earned 
in  tbe  state  of  Texas,  and  that  by  the  laws  of 
that  state,  same  was  exoupt  from  garnish- 
ment or  attecbment,  and  that  therefore  the 
garnishee  should  not  be  held  liable-  The  ap- 
pellant demurred  orally  to  paragraph  8  of 
appellee's  said  answer,  which  paragraph  is 
as  follows :  "That  said  Indebtedness  of  $95.60, 
due  by  the  garnishee,  the  Texas  &.  Pacific 
Railway  Company,  to  the  defendant,  Walter 
Drake,  is  for  current  wages  earned  by  said 
defendant  while  in  tbe  employ  of  said  gar- 
nishee in  tbe  state  of  Texas,  and  under  the 
Constitution  and  law  of  said  stete  of  Texas, 
exempt  from  garnishment  and  attecbment; 
and,  therefore,  this  garnishee  ought  not  to 
be  compelled  to  pay  said  sum  into  this  court, 
or  to  be  liable  herein,  as  garnishee  to  the 
extent  of  gncb  indebtedness,"  which  demurrer 
tbe  Justice  sustelned,  and  defendant  failing 
to  appear  and  claim  said  wages  as  exonpt, 
said  Jnstioe  rendered  Judgment  for  appellant 
in  tbe  sum  of  $96.15.  On  the  IStb  day  of 
Jnly,  1904,  tbe  appellee,  Texas  ft  Padflc  Rail- 
way Company,  filed  Its  afildavit  and  bond  and 
appealed  the  case  to  the  circuit  court  where 
appellant  again  demurred  to  paragraph  8  of 
appellee's  answer  and  same  was  by  said  court 
overmled,  and  Judgment  rendered  for  appel- 
lee, the  garnishment  dissolved,  and  the  gar- 
nishee discharged,  and  appellant  prosecutes 
this  appeal. 

Pratt  P.  Bacon,  for  appellant  Glass, 
Estes  &  King  and  W.  F.  ELirby,  t<«  appellee. 

WOOD,  J.  (after  stating  the  facte).  Tbe 
question  presented  by  overruling  the  demur- 
rer to  tbe  third  paragraph  of  appellee's 
arswer  is:  "Can  appellant,  a  citizen  of  Ar- 
kansas, garnish  the  Texas  &  Pacific  Railway 
Co.,  a  foreign  corporation  of  tbe  stete  of  Tex- 
as that  has  a  track  and  runs  trains  in  Miliar 
county.  Ark.,  and  has  an  agoit  there,  for  a 
debt  due  one  of  Ite  employ^  for  labor  per- 
formed in  the  stete  of  Texas,  the  employe  he- 
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Ing  a  citizen  and  resident  of  tbe  state  of 
Texas  and  such  wages  by  the  laws  of  said 
state  not  being  subject  to  garnishment?" 

First  In  Kansas  City,  Pittsburg  &  Golf 
Ry.  Oo.  V.  Parker,  68  Ark.  401,  63  S.  W.  996, 
80  Am.  St  Rep.  206,  we  said:  "Tbe  situs  of 
a  debt  for  purposes  of  garnishment,  is  not 
only  at  tbe  domicile  of  the  debtor,  but  in  any 
state  In  which  the  garnishee  may  be  found, 
provided  the  law  of  that  state  permits  the 
debtor  to  be  garnished,  and  provided  the 
court  acquires  jurisdiction  over  the  garnishee 
through  his  voluntary  appearance  or  actual 
service  of  process  upon  him  within  the  state." 
True,  the  debt  due  by  the  railway  company  In 
that  case  was  for  labor  performed  in  this 
state.  But,  In  our  opinion,  that  makes  no 
difference.  While,  as  we  said  in  Railway  v. 
Parker,  supra,  there  is  great  contrariety  of 
judicial  <^lnlon  upon  the  question,  yet,  the 
doctrine  there  announced  Is  sound,  and  sup- 
ported by  abundant  authority.  In  addition 
to  the  authorities  there  cited  see  Rood  on 
Oamlshments,  {  246,  and  authorities  cited  in 
note.  In  Harvey  v.  Great  Northern  Ry.  Co., 
50  Uion.  406,  62  N.  W.  906,  17  L.  R.  A.  84, 
Judge  Mitchell,  speaking  for  the  court  said : 
"While  by  fiction  of  law,  a  debt,  like  other 
personal  property,  is  for  most  purposes,  as, 
for  example,  transmission  and  succession 
deemed  attadied  to  the  person  of  the  owaer, 
so  as  to  have  Its  situs  at  Ills  domicile,  yet 
this  fiction  yields  to  laws  for  attaching  the 
property  of  nonresidents,  because  such  laws 
necessarily  assume  that  the  property  has  a 
situs  distinct  from  the  ownw's  domicile. 
For  such  punxMe  a  debt  has  situs  wherever 
the  debtor  or  his  property  can  be  found. 
Wherever  the  creditor  might  maintain  a  suit 
to  recover  the  debt  there  it  may  be  attached 
as  his  property,  provided,  of  course,  the  laws 
of  the  forum  authorize  it"  Under  our  stat- 
ute, Drake,  the  original  defendant  a  non- 
resident could  have  maintained  an  action 
against  the  appellant  for  his  wages  in  this 
state  by  giving  bond.  Section  959,  KIrby's 
Dig.  Mr.  Wharton,  In  his  excellent  work  on 
Conflict  of  Laws,  dtes  the  following  cases  as 


supporting  the  doctrine  tliat  a  debt  due  from 
a  foreign  corporation  to  a  nonresident  who 
Is  only  constructively  served  with  process, 
is  subject  to  garnishment  in  a  state  in  wbicb 
sach  corporation  does  business,  although  tbe 
debt  is  not  payable  in  that  state  and  did  not 
arise  out  of  business  transacted  therein. 
Mooney  v.  Buford  &  G.  Mfg.  Ca,  72  Fed.  82, 
18  a  0.  A.  421;  Nat  Fire  Ins.  Go.  v.  Mhig 
(Ariz.)  60  Paa  720;  Lancashire  Ins.  Oo. 
V.  Corbetts,  165  UL  682,  S6  L.  R.  A.  640,  56 
Am.  St  R^.  276, 46  N.  E.  631 ;  Missouri  Paa 
R.  Co.  V.  Flannigan,  47  111.  App.  322 ;  German 
Bank  v.  American  Fire  Ins.  Co.,  83  Iowa, 
481, 82  Am.  St  Rep.  816,  60  N.  W.  53 ;  Pitts- 
burg, C  a  &  St  L.  R.  Oo.  V.  Bartels,  108  Ky. 
216,  66  8.  W.  162 ;  Howland  v.  Chicago,  B.  L 
&  P.  R.  Oo.,  134  Mo.  474,  86  S.  W.  29 ;  Mat 
Fire  Ins.  Ca  v.  Chambers,  63  N.  J.  Eq.  MS, 
32  AU.  663;  Flthlan  v.  New  York  &  E.  B. 
Co.,  81  Pa.  114;  Datz  v.  Chambers,  8  Pa. 
Dist  R.  858;  Neuf elder  v.  German  Amer. 
Ins.  Oo.,  6  Wash.  336,  22  L.  R.  A.  287,  36  Am. 
St  Rep.  166,  38  Pac.  870.  We  have  examined 
these  cases  and  they  support  the  doctrine 
we  have  announced.  See,  also,  t»  the  same 
effect.  Chicago,  Rock  Island  &  Paa  Ry.  Oa  v. 
Stum,  174  U.  a  710,  19  Sup.  Ct  797,  48  L. 
Ed.  1144. 

Second.  It  la  a  well-established  rule  that 
exemption  laws  are  not  a  part  of  the  contract 
They  pertain  to  the  remedy,  and  are  subject 
to  the  law  of  the  forum.  Wharton  on  Oon- 
filct  of  Laws,  i  791a,  and  numerous  author- 
ities cited  in  note,  among  them  C,  B.  I.  & 
P.  B.  Co.  v.  Stum,  174  U.  S.  710,  19  Sup.  Ot 
797,  48  L.  Ed.  1144,  12  Am.  &.  Eng.  Ena  L. 
p.  793,  note:  18  Cya  1376.  The  amount  due 
from  appellant  to  Drake  for  wages  was  not 
exempt  from  garnishment  ondw  onr  laws. 
Appellee  bad  obtained  Judgment  against 
Drake.     Section  3695,  KIrby's  Dig. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  wllh 
directions  to  sustain  the  demurrer  to  tbe 
third  paragraph  of  appellant's  answer,  and 
for  further  proceedings  not  InoonsistMit  here- 
with. 
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CnMBEBRLAND  R.  CO.  v.  PINB  MOUN- 
TAIN R.  00. 

PINB  MOUNTAIN  R.  CO.  r.  CUMBBB- 

LAND  R.  CO. 

{Court  of  Appeals  of  Kentucky.    Dea  14,  1905.) 

1.  Railxoads  —  RiaHT  or  Wat  —  Location— 
FnjRO  Map— Statttteb. 

Where  a  railroad  company  bad  full  no- 
tice of  a  prior  survey  at  the  time  It  attempted 
to  make  a  similar  survey  over  the  same  route, 
it  was  immateriaV  to  the  priority  of  the  company 
making  the  first  survey  that  it  did  not  first 
file  for  record  a  map  of  its  location,  aa  re- 
quired by  Ky.  St.  19&,  8  767. 

[Ed.  Note. — For  cases  in  pAint,  see  voL  41, 
Oeot.  Dig.  Railroads,  f{  127-129.] 

2.  Sake— CoNTUcnno  Locations. 

Where  a  railroad  company  has  actually 
located  ita  right  of  way  and  is  in  good  faiUi 
following  up  its  location  by  buying  land  or 
institnting  condemnation  proceedings  with  rea- 
sonable diligence,  another  company  cannot  go 
to  a  point  on  the  route  wUcfi  is  neither  the 
thinning  nor  the  ending  of  its  proposed  line 
and  locate  a  right  of  way  on  the  same  line. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  U  127-129.] 

Appeal  from  Circuit  Court,  Bell   County. 

"Not  to  be  officially  reported." 

ActiOBS  by  the  Cnmberland  Railroad  Com- 
pany against  tbe  Pine  Mountain  Railroad 
Company  and  by  tbe  Pine  Mountain  Rail- 
road Company  against  tbe  Cnmberland  Rail- 
road Company,  each  to  enjoin  the  other  from 
distmblng  a  staked  right  of  way  location. 
From  an  unfavorable  decree,  both  parties  ap- 
peaL  Motion  to  discharge  Injunction  In  favor 
ot  Ptne  Mountain  Railroad  Company  sus- 
tained, and  motion  to  discbarge  a  similar  In- 
junction in  favor  of  Cumberland  Railroad 
Company  overruled. 

Jaa.  D.  Blade  and  D.  B.  Logan,  for  Cumber- 
land R.  Co.  A.  L.  Stone,  B.  D.  Warfleld,  and 
C  W.  Metcalfe,  for  Pine  Mountain  R.  Co. 


HOBSON,  C.  J.  The  Cumberland  Railroad 
Company  was  organlEed  June  30,  1902,  under 
article  6  of  chapter  S2  of  the  Kentucky  Stat- 
utes of  1908.  By  its  original  articles  it  was 
autborlzed  to  construct  and  operate  a  rail- 
road from  Artemus,  In  Knox  county,  Ky.,  up 
tbe  valley  of  Big  Brush  creek,  a  distance  of 
about  10  miles.  Ttiis  road  It  had  about  com- 
pleted on  September  13,  1006,  when  it  amend- 
ed its  articles  of  Incorporation  by  providing 
for  an  extension  of  its  railroad  to  the  dty 
of  Jelllco.  As  soon  as  this  amendment  was 
made  it  put  Its  chief  engineer,  with  a  lot  of 
men,  in  the  field  to  locate  the  right  of  way 
for  the  extension.  They  began  at  the  end 
of  tbe  then  nearly  completed  original  line 
about  September  25th,  and  by  the  9th  of 
October  had  completed  tbe  location  of 
tbe  right  of  way  along  Brush  creek  to 
Brush  Creek  Gap  and  up  Greasy  creek 
to  Oreasy  Creek  Gap;  tbe  right  of  way 
so  located  being  marked  by  stakes  In 
a  regnlar  and  systematic  way.  They  then 
continued  on  until  the  19tta  day  of  October, 
when  tlie  entire  right  of  way  was  laid  out  of 


the  proposed  extension.  The  Pine  Mountain 
Railroad  Company  executed  Its  articles  of  in- 
corporation on  October  1,1906,  and  on  October 
13th  it  put  a  corps  of  engineers  in  tbe  field 
to  locate  Its  right  of  way,  which  began  on  tbe 
Louisville  &  Nashville  Railroad  near  Wil- 
liamsburg; thence  up  Cumberland  river  to 
the  mouth  of  Poplar  creek;  thence  up  Poplar 
cr^ek  and  down  Greasy  creek  to  a  point  on 
tbe  Cumberland  Division  of  the  Louisville  & 
Nashville  Railroad  a  few  miles  north  of 
PlnevlUe.  But  these  engineers  did  not  begin 
at  either  end  of  the  proposed  route.  They 
went  in  the  first  place,  on  October  13tb,  about 
2  o'clock  to  Greasy  Gap,  and  surveyed  from 
that  point  onward  in  the  direction  in  which 
the  Cumberland  Railroad  Company's  en- 
gineers were  locating  Its  right  of  way.  One 
erewwonld  beaheadone  dayandthe  other  the 
next  day,  and  in  this  way  they  raced  on  as 
far  as  the  lines  ran  together;  each  company 
aiming  to  secure  priority  over  the  other.  At 
some  points  the  lines  were  practically  iden- 
tical, and  they  often  crossed  each  other.  The 
Pine  Mountain  Ciompany  as  it  went  along  day 
by  day  filed  in  the  county  clerk's  oflice  ita 
maps  of  the  route  as  located,  and  when  it  had 
finished  Its  route  filed  a  map  of  the  entire 
route.  That  company  also,  by  action  of  its 
board  of  directors,  adopted  the  route  so  select- 
ed. The  Cumberland  Company  filed  Its  map. 
also,  but  after  the  map  of  tbe  Pine  Mountain 
Company  had  been  filed.  There  was  no  ex- 
press action  of  the  directors  of  the  Cumber- 
land Company  approving  the  location  of  the 
route  as  made  by  its  engineers,  but  as  they 
went  along  it  took  deeds  for  the  right  of  way 
from  such  persons  as  were  willing  to  sell  and 
Instituted  proceedings  to  condemn  the  lands 
of  those  with  whom  it  could  make  no  contract. 
The  Pine  Mountain  Company  took  like  deeds 
and  instituted  like  proceedings.  Finally 
these  suits  were  brought  by  each  of  the  two 
companies  to  enjoin  the  other  from  disturbing 
it  The  circuit  court,  on  the  hearing  of  the 
case,  sustained  the  Injunction  of  tbe  Pine 
Mountain  Company  for  a  part  of  tbe  right  of 
way,  and  sustained  the  claim  of  the  Cumber- 
land Company  to  another  part  of  the  right  of 
way.  Both  parties,  being  dlssatisfled  with 
che  order  of  the  circuit  court,  have  entered 
motions  to  dissolve  the  injunctions  granted 
by  him,  and  the  two  cases  have  been  beard 
together.  On  the  oral  argument  Judges 
O'RBAR  and  NTJNN  sat  with  me,  and  on  the 
consIderaUon  of  tbe  case  Judges  PAYNTBR 
and  SETTLE!  also  sat;  Judge  BARKER,  de- 
clining to  sit  In  the  case.  In  the  spring  of 
1906  the  Louisville  &  Nashville  Railroad  Com- 
pany had  the  land  examined  to  learn  if  it  was 
a  practicable  route  for  a  railway;  but  we  at- 
tach no  importance  to  this,  as  no  location  was 
then  made  and  the  Pine  Mountain  Company 
was  not  then  incorporated.  Our  conclusions 
are  as  follows: 

The  purpose  of  requiring  a  map  to  be  filed 
under  section  767,  Ky.  St.  1903,  Is  to  give  no- 
tice of  the  location  of  the  right  of  way.    The 
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map,  when  properly  lodged  for  record,  is  con- 
Btructlve  notice^  just  as  a  deed  properly  lodg- 
ed for  record;  but,  if  a  person  bas  actual  no- 
tice of  tbe  location  of  tbe  rigbt  of  way,  tbe 
fact  that  the  map  was  not  filed  cannot  be  re- 
lied on  by  blm.  When  tbe  engineers  of  tbe 
Pine  Mountain  'Railroad  Company  went  to 
Greasy  Gap  and  began  their  work  the  right 
of  way  of  tbe  Cumberland  Railroad  Com- 
pany had  been  located  through  this  territory 
four  days  before.  The  stakes  were  on  the 
ground,  tbe  tents  of  the  surveying  party 
were  to  be  seen,  and  tbe  Pine  Mountain  Com- 
pany had  fun  notice  of  tbe  situation  when  it 
undertook  to  begin  its  surrey  at  this  point  in 
the  middle  of  its  proposed  line.  We  there- 
fore conclude  that  the  fact  that  tbe  map  of 
tbe  Cumberland  Railroad  Company  was  not 
filed  is  not  material,  and  that  it  is  also  im- 
material that  the  Pine  Mountain  Company 
first  filed  its  map.  When  a  company  has 
actually  located  its  rigbt  of  way,  and  is  in 
good  faith  following  up  its  location  by  buy- 
ing the  land  or  instituting  proceedings  to  con- 
demn it  with  reasonable  diligence,  another 
company  cannot  go  to  a  point  on  the  route 
which  Is  neither  the  beginning  nor  the  end- 
ing of  its  proposed  line  and  run  a  race  with 


the  company  which  bas  begun  at  tbe  begin- 
ning of  its  route  and  is  going  on  in  an  order- 
ly way  to  its  other  terminus.  The  railroad 
company  is  authorized  to  take  land  under 
eminent  domain  and  when  it  bas  In  good  faith 
entered  for  this  purpose,  located  its  right  of 
way,  and  is  proceeding  to  perfect  its  right, 
the  law  prefers  him  who  thus  first  enters 
In  good  faith,  and  it  cannot  be  permitted 
that  another  company  with  notice  of  Us 
rights  shall  make  another  survey  right  behind 
him  and  destroy  his  priority  which  be  has 
thus  gained.  While  it  is  true  that  on  gome 
days  the  Pine  ftountaln  Company's  engineer! 
were  ahead  of  the  Cumberland  Company's 
engineers,  they  got  thus  ahead  by  beginning 
In  the  middle  of  tbe  line  and  then  running  a 
race  with  the  other  people-  Tbe  statute  does 
not  contemplate  this.  It  contemplates  a 
location  in  good  faith  and  in  the  usual  course 
of  business. 

Under  all  the  circumstances  we  conclude 
that  the  Cumberland  Company  has  the  better 
rigbt.  The  motion  to  discharge  tbe  injunc- 
tion granted  to  it  is  overruled.  Tbe  motion 
to  discbarge  tbe  Injunction  granted  in  favor 
of  the  Pine  Mountain  Railroad  Company  ii 
sustained,  and  that  Injunction  la  dlBaolved. 
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In  re  TWBNTT-PIRST  ST. 

KANSAS  OITT  t.  HYDE. 

(Supreme  Oourt  of  Missouri,  Division  No.  1. 
May  30.  1906.) 

1.  Eminent  Doicain— Extension  of  Stbekis- 

EVIDINCB— ADIflSSIBILITT. 

In  a  proceeding  ander  an  ordinance  to  con- 
demn land  for  the  extension  of  a  street  termin- 
ating at  the  iMundary  of  an  owner's  land,  evi- 
dence of  a  contemporaneous  ordinance  for  the 
widening  of  another  street,  so  that  the  street 
u  extended  and  the  street  as  widened  will 
meet  and  form  a  thoroughfare,  is  admissible. 

2.  SaMB— JtrDOMENT. 

Where,  In  a  proceeding  nnder  an  ordinance 
to  condemn  land  for  the  extension  of  a  street 
tvminating  at  the  boundary  of  an  owner's  land, 
it  appeared  that,  unless  another  street  was 
widened  as  contemplated  by  a  contemporaneous 
ordinance,  the  street  as  extended  would  be  a 
cul-de-aac  in  the  owner's  land,  the  court  should 
withhold  its  final  judgment  until  judgments  are 
reached  in  l>oth  proceedings;  each  proceeding 
depending  for  its  success  on  the  other. 

3.  Same— Evidence— ADvissiBiLiTr. 

Where  the  extending  of  a  street  is  but 
a  part  of  a  general  scheme,  the  court  should 
know  what  the  scheme  is,  in  order  to  appreciate 
the  value  of  the  particular  extension. 

4.  Same. 

Where  the  extending  of  a  street  Is  but 
a  part  of  a  general 'scheme,  the  scheme  may  be 
ahown  by  contemporaneous  ordinances  or  by 
the  best  evidence  of  which  the  fact  Is  sus- 
ceptible. 

6.  Mtjnicipai.  Cobposationb  —  Obdinanoe»— 
—Vauditt— Effect  of  Fbaud. 

A  person  injuriously  affected  by  an  ordi- 
nance may  show  that  its  passage  was  obtained 
by  fraud  or  other  unlawful  means  or  for  an 
unlawful  purpose,  and  the  fraud  which  will 
invalidate  an  ordinance  is  shown  by  proof  of 
fraud,  defined  to  be  the  willful  doing  of  an 
nnlawful  act. 
0.  Sake  —  Estabubhhbnt  of  Stbebtb  — Ati- 

THOBITT. 

A  city  council  has  authority  to  establish 
streets  for  the  purpose  of  public  highways,  and, 
when  established,  it  has  authority  within  cer- 
tain bounds  to  allow  railway  tracks  to  be  laid 
therein;  but  it  has  no  authority  to  establish 
a  street  for  the  use  of  a  private  individual. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent   Dig.    Municipal    Corporations,    |8    718, 

7.  Euinznt  Douair— Extension  or  Stbext— 

BVIDENOE— ADMISSIBIUTT. 

In  a  proceeding  to  condenu  land  for  the 
extension  of  a  street  terminating  at  the  bound- 
ary of  an  owner's  land,  evidoice  that  the  pro- 
ceeding is  for  the  use  of  an  individual,  and  not 
for  the  purpose  of  establiaUng  a  street  for  pub- 
lic use,  is  admissible. 

8.  Sams— Benefits— Absebskknt.  . 

In  a  proceeding  to  condemn  land  for  the 
extension  of  a  street  terminating  at  the  bound- 
ary of  an  owner's  land,  it  appeared  that  the 
■treet,  if  extended,  would  form  a  cul-de-sac  in 
tbe  owner's  land,  and  that  on  the  widening  of 
SDOther  street  as  proposed  the  street  as  extend- 
ed and  the  other  street  as  widened  would  meet. 
The  proposed  extension  of  the  street  gave  to 
the  owner  of  the  land  no  connection  that  he 
did  not  have,  and  it  cut  him  off  from  his  con- 
nection with  the  right  of  way  of  a  railway. 
Beld,  that  the  owner  would  not  be  benefited 
by  the  extension  of  the  street  sufficient  to  war- 
rant the  assessment  of  benefits  in  proceedings 
to  condemn  his  land  therefor. 

[ia.  Note. — ^For  cases  in  point,  see  vol.  18, 
Oent.  Dig.   Eminent  Domain,  U  378-388.1 


8.  Eminent  Domain— Pleadings— Suffioien- 
or. 

Where  a  city  charter,  prescribing  the  proce- 
dnre  in  proceedings  to  condemn  land,  does  not 
require  formal  pleadings,  the  filing  by  an  owner, 
whose  land  is  sought  to  be  condemned  for  a 
street,  of  a  motion  averring  that  tbe  ordinance 
providing  for  the  street  is  invalid,  because  it 
provides  for  a  taking  of  his  property  for  a 
private  use,  sufficiently  raises  the  issue  as  to 
whether  the  proceeding  is  to  condemn  his  prop- 
erty for  a  private  use. 
10.  Sams— Question  fob  Ck>T7BT. 

Where,  in  a  proceeding  to  condemn  land 
for  a  street,  the  owner  of  the  land  sought  to  be 
taken  avers  that  the  land  Is  sought  to  be  taken 
for  a  private  use,  the  court  must  hear  evidence 
on  the  issue,  and,  if  satisfied  that  tbe  proceeding 
is  one  to  condemn  property  for  the  use  of  an 
individual.  It  mast  dismiss  the  proceeding. 

Appeal  from  Circuit  Oonrt,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judga 

FroceedingB  by  tbe  dty  of  Kansas  City 
to  condemn  land  for  the  extension  of  a 
street.  From  a  Judgment  awarding  dam- 
ages and  condemning  the  land,  Louis  K. 
Hyde  appeals.     Reversed  and  remanded. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appel- 
lant   Edwin  C.  Meserrey,  for  respondent 

VALIilANT,  J.  In  re  Twraity-Flrst  street 
This  Is  a  proceeding  nnder  an  ordinance 
ot  the  dty  to  extend  Twenty-First  street 
into  certain  property  of  the  defendant,  Hyde, 
and  for  that  purpose  to  assess  his  damages 
for  tbe  property  to  be  taken  or  damaged, 
and  to  assess  the  benefits  over  a  district 
prescribed  by  tbe  ordinance.  In  whicb  dis- 
trict is  included  remaining  property  of  de- 
fendant Tbe  jury  assessed  tbe  defendant's 
damages  at  $5,000  and  bis  benefits  at 
$2,577.10,  and  from  tbe  judgment  of  con- 
demnation that  followed  on  those  assess- 
ments tbe  defendant  bas  appealed. 

Defendant  Hyde  owns  a  tract  of  land 
nearly  square  In  shape,  containing  about 
60,000  square  feet,  bounded  on  the  east 
by  Oak  street  20  feet  wide,  west  by  an  alley 
18  feet  wide,  and  on  tbe  south  by  tbe  rlgbt 
of  way  of  tbe  Kansas  City  Belt  Railway. 
Twenty-First  street,  60  feet  wide,  coming 
from  tbe  west,  terminates  on  tbe  west  line 
of  defendant's  property;  its  south  line  be- 
ing nearly  coincident  with  the  south  line 
of  defendant's  prdperty.  The  diagram  on  tbe 
fbllowing  page  gives  a  general  idea  of  the 
location. 

Twenty-First  street,  as  will  appear  from 
tbe  diagram,  does  not  extend  across  de- 
fendant's property,  but  It  ends  on  tbe  west 
against  defendant's  west  line,  and  begins 
again  going  east  at  defendant's  east  line, 
and  not  then  on  a  line  with  Its  own  west 
end  but  considerably  north  of  it  Tbe  or- 
dinance in  question  does  not  aim  to  unite 
tbe  two  disconnected  ends  of  Twenty-First 
street,  nor  to  carry  the  street  entirely 
through  defendant's  property,  but  to  terminate 
it  in  defendant's  property  at  a  point  10  feet 
west  of  his  east  line;  nor  does  the  ordinance 
aim  to  carry  tbe  street  to  its  full  width  even 


Digitized  by  VjOOQIC 


2oa 


9fl  SOUTHWESTERN  REPOBTEB. 


pio. 


go  ^    v5/-/-ee/- 


•pr»p*rt^  •f 
H    Defendant 

J/ye/t. 


^/4.''  *5//: 


KCSttftntf-Cc, 


418  far  as  It  parposes  to  go,  bat  to  the  width 
«zily  of  80  feet  Another  feature  of  the 
route  marked  out  by  the  ordinance  la  that 
after  going  68  feet  along  the  Bouth  line  of 
detoidanfa  land  it  changes  course  to  the 
northeast  to  the  termhaus  named  and  that 
too  at  an  angle  which,  even  If  the  course 
were  extended  to  defendant's  east  line,  would 
not  connect  it  with  that  end  of  Twenty-First 
street 

Appellant  contends  that  It  appears  on  the 
face  of  the  ordinance,  when  applied  to  the 
pliyslcal  facts,  above  stated,  that  the  pub- 
lic lias  no  Interest  in  thla  proceeding;  that 
the  extension  of  Twenty-First  street  as  pro- 
posed would  simply  create  a  cul-de-sac  in  de- 
fendant's property  which  would  be  of  use 
to  no  one,  and  that  we  think  Is  correct  But 
to  meet  that  objection  the  city  undertook  to 
prore  that  there  was  another  fact  to  be 
considered  which  would  show  that  this  ex- 
tension was  for  a  public  use  and  would  serre 
the  public,  namely,  that  there  was  pending 
at  the  same  time  and  In  the  same  court 
another  proceeding  the  purpose  of  which 
was  to  widen  Oak  street  and  bring  It 
down  to  connect  with  this  extension  of 
Twenty-First  street  and  to  the  right  of  way 
of  the  Kansas  City  Beit  Railway  Company. 
But,  on  the  .objection  of  defendant,  the  testi- 
mony offered  by  the  city  on  that  point  was 
excluded.  The  Idea  advanced  was  that  this 
case  would  have  to  stand  or  fall  by  its  own 


strength  and  could  not  be  helped  out  by  an- 
other proceeding,  the  result  of  which  was 
only  problematical.  We  hare  now  under 
consideration  the  appeal  of  this  same  de- 
fendant in  the  Oak  Street  Case  (96  S.  W.  206), 
both  cases  having  been  submitted  for  our 
judgment  at  the  same  time,  and  in  that  case, 
to  meet  the  objection  of  the  defendant  that 
the  widening  and  extending  of  Oak  street 
would  only  carry  It  to  an  unprofitable  end, 
the  city  offered  to  prove  that  It  was,  at  the 
same  time,  moving  to  extend  Twenty-First 
street  so  as  to  connect  it  with  the  widened 
and  extended  Oak  street,  but  on  like  ob- 
jection by  the  defendant  that  evidence  was 
excluded.  In  spite  of  the  ruling  of  the  court, 
however,  the  evidence  in  its  full  force  got 
to  the  Jury  and  must  have  had  its  effect 
because  the  Jury  could  not,  with  reason, 
have  assessed  any  benefits  In  this  case  If 
there  was  no  purpose  shown  to  connect  the 
two  streets.  The  court  erred  in  excluding 
that  evidence.  Assuming  that  it  was  to  the 
public  interest  that  these  two  streets  should 
be  connected  in  the  manner  that  they  would 
be  if  both  of  those  ordinances  were  curled 
into  effect,  and  that  the  common  oonnaei 
so  determined,  yet,  since  proceedings  to  widen 
or  extend  both  streets  cannot  I>e  embraced 
In  one  suit,  it  would  be  impossible  to  carry 
the  scheme  Into  effect  if  each  proceeding  had 
to  rest  alone  on  its  own  facts  without  taking 
into  account  the  purpose  of  the  other.    If  each 
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proceedlns  dqjends  for  Its  sncceas  on  a  con- 
dition tliat  does  not  already  exist,  but  that 
can  be  broDgbt  abont  only  by  a  rnccessful 
prosecution  of  the  other,  and  If  neither  can 
proceed  until  the  other  Is  finished,  then  the 
one  defeats  the  other  and  both  must  fall. 
That  cannot  be  the  law.  The  danger  sug- 
gested In  the  possible  failure  of  the  other 
proceeding  can  be  avoided  without  any  dlffi- 
calty  by  the  court  In  Ita  control  of  Its  judg- 
ment; It  can  withhold  Its  final  Judgment,  or 
Its  ruling  on  a  motion  for  a  new  trial,  or  oth- 
erwise suspend  final  action,  until  judgments 
are  reached  In  both  cases.  Nothing  that  It 
is  necessary  for  the  court  to  know  In  order 
to  reach  a  correct  conclusion  In  a  given  case 
can  be  said  to  be  Irrelevant  or  ImmaterlaL 

If  the  opening  or  extending  of  a  particular 
pn^wsed  street  Is  but  a  part  of  a  general 
Kbeme,  the  court  should  know  what  the 
scheme  Is  in  order  to  appreciate  the  value  of 
the  particular  street  in  .question.  That 
scheme  may  be  shown  by  contemi)oraneou8  or- 
dinances if  It  has  been  pat  into  that  record 
form,  or  It  may  be  shown  by  the  best  evl- 
doice  of  which  the  fact  is  susceptible,  if  it 
has  not  been  made  a  matter  of  record. 
Whilst  the  passing  of  an  ordinance  to  estab- 
Usb,  widen,  or  extend  a  street  is  the  exercise 
by  the  dty  of  a  delegated  governmental  pow- 
er, legislative  In  its  character  and,  therefore, 
not  subject  to  Judicial  direction  (Albright  v. 
Fisher,  164  Mo.  66,  64  8.  W.  106;  State  ex 
reL  V.  Gates,  190  Mo.  540,  89  S.  W.  881)  yet 
after  the  ordinance  has  become  an  accom- 
plished fact,  if  attempt  is  made  to  apply  it 
to  the  injury  of  the  property  rights  of  a  citi- 
zen, he  may.  If  he  can,  show  that  Its  passage 
was  obtained  by  fraud  or  other  unlawful 
means  or  for  an  unlawful  purpose.  In  Glas- 
gow V.  St  Louis,  107  Mo.  198,  17  8.  W.  743, 
this  court,  per  Black,  J.,  said:  "The  rule 
of  law  Is  well  established  that  the  courts  will 
not  inquire  into  the  motives  of  the  Legisla- 
ture In  enacting  a  law,  even  where  fraud  and 
corruption  Is  alleged.  Cooley  on  Const  Lim. 
(5th  Ed.)  225.  But  tb^  rule  is  somewhat  re- 
laxed as  to  municipal  bodies.  Speaking  of 
such  bodies  it  Is  said :  'We  suppose  It  to  be 
a  sound  proposition  that  their  acts,  whether 
In  the  form  of  resolutions  or  ordinances,  may 
he  impeached  for  fraud  at  the  Instance  of 
persons  Injured  thereby.'  1  Dill.  Munc.  CJorp. 
(4th  Ed.)  f  811."  That  doctrine  has  been 
Iterated  by  this  court  in  other  cases.  Knapp 
Stoat  &  0>.  V.  St  Louis,  156  Mo.  843,  56  8. 
W.  1102;  State  ex  rel.  v.  Gates,  supra. 

At  the  trial  of  this  case  the  defendant 
offered  to  prove  that  one  of  the  men  who 
owned  the  property  adjoining  his  on  the 
north  was,  at  the  time  of  the  passage  of 
these  ordinances,  the  speaker  of  the  lower 
boose  of  the  common  council  to  whose 
property  a  switch  could  not  be  run  from  the 
Esnaaa  City  Belt  Railway  unless  the  streets 
were  extended  and  widened  as  in  these  or- 
dinances was  proposed,  that  he^  through  his 


partner,  had  approadied  defendant  with  a 
proposition  that  If  be,  defendant  would  sell 
him  a  right  of  way  to  the  Belt  Railway  the 
ordinances  would  not  be  passed,  but  defend- 
ant declined  and  the  ordinances  were  pass- 
ed; that  the  purpose  of  the  ordinances  was 
not  to  widen  or  extend  the  streets  for  use 
as  public  highways,  but  solely  for  the  puropse 
of  affording  the  speaker  of  the  lower  house 
and  his  business  partner  access,  by  means 
of  a  switch  track,  to  the  Belt  Railway,  and 
that,  when  widened  and  extended,  as  pro- 
posed in  these  ordinances,  and  turned  over 
to  the  railway  to  be  covered  with  switch 
tracks  the  public  would  be  practically  ex- 
cluded from  the  use  of  those  streets.  The 
court  on  objection  of  the  plaintiff  rejected 
the  evidence  and  exception  was  saved.  The 
rejection  of  that  evidence  raises  the  serious 
question  in  this  case.  If  It  is  a  fact  that  the 
purpose  of  the  council  in  passing  the  ordin- 
ances was  that  these  streets,  when  widened 
and  extended  as  proposed,  were  to  be  given 
over  to  railway  switch  tracks,  then  the  com- 
mon council  was  proceeding  to  condemn  pri- 
vate property  for  a  purpose  for  which  It 
had  no  right  to  condemn.  When  we  say  that 
the  validity  of  a  city  ordinance  may  be  at- 
tacked on  the  ground  of  fraud  In  its  pro- 
curement, we  do  not  necessarily  mean  that 
actual  bribery  or  corruption  must  be  shown, 
but  it  is  sufficient  if  the  fraud  ctmrged  is  of 
that  character  that  has  been  defined  to  be 
the  willful  doing  of  an  unlawful  act  The 
common  council  has  authority  to  establish, 
extend,  and  widen  streets  for  the  purpose  of 
public  highways,  and,  when  established,  ex- 
tended, or  widened,  it  has  authority,  within 
certain  bounds,  to  allow  railway  tracks 
to  be  laid  In  the  streets  and  trains  to  pass 
over  them.  But  those  streets  are  established 
for  public  use  and  the  cost  of  establishing 
them  is  charged  as  a  special  tax  on  the  ben» 
fit  district  affected.  The  common  council 
has  no  authority  to  establish  a  street  or  a 
system  of  streets  at  the  expense  of  the 
property  owners  in  the  district  tor  the  use 
of  a  private  individual  or  number  of  In- 
dividuals. And  if  the  council  should  under- 
take to  use  the  power,  that  has  been  in- 
trusted to  it  for  the  public  benefit,  to  serve 
private  Interests,  it  is  an  abuse  of  the  power, 
a  violation  of  the  trust  a  willful  doing  of 
an  unlawful  act,  a  legal  fraud.  It  has  been 
decided  by  this  court  that  an  ordinance  of 
the  city  of  St  Louis,  essaying  to  grant  a 
railroad  company  the  right  to  lay  Its  tracks 
in  a  street  that  was  so  narrow  that  when  the 
tracks  were  laid  and  trains  operated  on  them, 
the  street  was  practically  unsafe  for  a  public 
highway,  was  Illegal  and  of  no  effect  Lock- 
wood  V.  Wabash  Ry.,  122  Mo.  86,  26  S.  W. 
698,  24  L.  R.  A.  516,  43  Am.  St  Rep.  547.  As 
was  held  In  the  case  of  Glasgow  v.  St  Louis, 
above  mentioned,  the  city  has  the  power  to  va- 
cate a  street  when  It  deems  It  no  longer  of 
public  use,  and,  in  the  absence  of  fraud,  it 
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is  no  ground  for  holding  the  vacating  ordin-  i 
ance  illegal  because  the  effect  Is  to  give  the  i 
use  of  tne  ground  to  an  adjoining  manufac-  { 
turlng  concern,  or  even  if  it  was  done  for 
that  purpose.    The  controlling  idea  in  that 
case  is  that  if,  without  fraud,  the  city  autbor- 
itlea  are  well  satisfied  that  the  street  is  of 
no  use  to  the  public  and  could  be  advantag- 
eously used  by  the  adjoining  manufacturing 
concern  the  ordinance  vacating  It  Is  not  illeg- 
al. 

But  in  the  case  at  bar  the  common  council 
come  saying:  "We  need  this  ground  for  a 
pubUc  highway;  we  are  going  to  condemn  it 
for  the  use  of  the  public,  and  we  are  going  to 
make  those  who  own  property  lying  within 
a  certain  district  pay  for  it  We  are  going 
to  make  this  defendant,  whose  prc^erty  to 
the  value  of  $5,000  we  will  take,  pay,  as 
for  the  benefit  it  will  do  him,  more  than 
half  the  sum  we  give  him."  Surely,  if  for 
nothing  more  than  showing  the  questionable 
extent  of  bis  benefits,  the  defendant  ought 
to  be  allowed  to  show  the  purpose  to  whidi 
the  proposed  streets  are  to  be  put,  if  that 
purpose  is  already  a  part  of  the  general 
scheme.  If,  along  with  these  two  ordinan- 
ces, the  common  council  had  passed  an 
ordinance  authorizing  the  Belt  Railway  Com- 
pany to  so  occupy  the  proposed  streets,  when 
completed  with  switch  tracli;s,  as  to  give  cer- 
tain individuals  switch  connection  for  their 
property  with  the  Belt  Railway  that  would  be 
a  fact  that  would  necessarily  infiuence  the 
Jury  in  the  assessment  of  the  benefits  which 
the  defendant  would  be  required  to  pay,  and 
it  might  be  an  Important  fact  for  the  court 
to  know,  when  the  time  should  come  to  pass 
on  the  question  of  the  validity  of  the  ordi- 
nance, and  if  such  was  the  purpose  the  com- 
mon council  would  have  been  more  candid  to 
have  so  avowed  it,  but  if  such  was  In  fact 
the  purpose,  though  not  so  avowed,  it  is  Just 
as  Important  toe  the  court  to  know  it,  and 
the  defendant  has  the  right  to  prove  it 
What  is  called  Oak  street  Is  now  only  20  feet 
wide,  it  terminates  in  that  part  of  Twenty- 
First  street  that  lies  east  of  the  defendant's 
property,  it  stands  at  such  an  angle  to  the 
Belt  Railway  as  seems  to  make  it  impracti- 
cable to  run  a  switch  track  into  it  The 
property  of  the  firm,  in  whose  interest  alone, 
as  the  defendant  contends,  this  proceeding 
Is  being  prosecuted,  lies  adjoining,  on  the 
north,  defendant's  property,  and  Is  separated 
from  Oak  street  by  a  strip  10  feet  wide  oe- 
longing  to  Mrs.  Orlmm.  The  scheme  as 
shown  by  the  ordinance  in  the  Oak  street 
property  is  to  take  Mrs.  Grimm's  10-feet  strip 
and  a  strip  of  like  width  off  the  east  side  of  de- 
fendant's property,  thus  making  Oak  street  80 
feet  wide  and  giving  the  firm  mentioned  a 
front  for  the  full  length  of  its  property  on 
that  street,  then  the  sharp  angle,  that  would 
otherwise  hinder  the  laying  of  a  track  from 
the  Belt  line  into  Oak  street  is  reduced  by 
the  turn  of  the  course  of  the  proposed  exten- 
sion of  Tw^ity-Flrst  street  to  the  northeast 


If  the  purpose  Is,  as  defendant  offered  to 
prove  that  it  was,  to  shape  these  streetB  for 
the  convenient  introdactloD  of  the  switch 
track  mentioned,  the  plan  proposed  wonld 
facilitate  that  purpose.  Then  if  we  contem- 
plate what  Oak  street  would  be,  30  feet  in 
width  and  «  railroad  track  through  it  the 
question  would  arise  as  to  whether  that 
street  was  any  longw  susceptible  of  being 
used  as  a  public  highway.  In  the  case  of 
Lockwood  V.  Railway,  above  mentioned,  the 
street  was  40  feet  wide,  from  building  line 
to  building  line,  and  24  feet  from  cnrb  to 
curb,  and  this  court  held  that  the  railroad 
tracks  amounted  to  a  practical  exclusion  of 
the  public  from  the  street,  and  that  tiie  ordi- 
nance was  therefore  void. 

If  there  was  now  no  scheme  to  turn  these 
streets  over  to  the  use  of  the  Belt  Ball- 
way   Company,   if  they   were   now  airead; 
extended,  widened,  and  established  as  pro- 
posed, and  if  the  common  council  was  now 
proposing  to  grant  the  Belt  Railway  Com- 
pany the  right  to  lay  its  tracks  through  Oak 
street  if  we  should  adhere  to  what  we  said 
In  the  Lockwood  Case,  we  would  have  to 
hold  that  the  city  council  could  not  so  drive 
the  public  off  that  highway.    And  it  does  not 
alter   the   case  that    there   are  other  lota 
along  the  line  that  might  be  rendered  moK 
available  for  business  purposes  if  they  were 
afforded  connection  by  switch  tracks  with  the 
Belt  road.    The  common  council  can  no  more 
create  a  street  for  the  especial  benefit  ot  a 
given  number  of  people  tlian  it  can  for  that 
of  one  individual.    If  it  la  to  be  a  street  It 
must  be  a  highway  tor  the  public,  and  no  use 
of  it  con  be  granted  inconsistent  with  the 
use  of  the  general  public.    And  whilst  it  is 
competent  as  we  have  seen  in  the  Oiasgow 
CSase,   above  mentioned,  to  vacate  a  street 
which  is  no  longer  of  any  use  to  the  public, 
yet  it  is  not  competent  toi  create  a  street 
in  the  name  of  the  public  for  the  purpose 
of  vacating  it  in  the  interest  of  whom  it  mas 
concern.    In  Ligare  v.  Chicago,  139  111.  46, 
28   N.    B.   934,   82   Am.    St    R^.   179,  the 
ci^  oooncil  had  passed  two  ordinances,  one 
to  widen  Archer  avenue,  the  other  granting 
a  railroad  company  the  right  to  lay  Its  tracks 
In  the  street  when  it  should  be  so  widened, 
the  court  said:    "It  is,  to  our  minds,  clear 
that  both  ordinances  before  us  in  this  case 
are  but  parts  of  a  single  and  entire  scheme. 
They  were  adopted  on  the  same  day  and  the 
latter  expressly  refers  to,  and  is  by  Its  terms 
dependent  upon,  the  adoption  and  enforce- 
ment of  the  former,  and  it  requires  that 
the  entire  cost  and  expense  of  enforcing  both 
ordinances,  and  all  damages  which  may  be 
adjudged  against  the  city  by  reason  of  these 
being  adopted  and  enforced,  shall  be  paid 
by  the  railroad  companies."    In   that  case 
the  city  council  was  entirely  candid  in  the 
expression  of  its  purpose,  and  woa  careful 
not  to  Impose  the  burden  of  cost  expense, 
and  damage  on  the  persons  whose  property 
was  to  be  token,  or  on  those  owning  other 
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property  in  the  vicinity.  Tbe  court  went  on 
to  say:  "Moreoyer,  the  attempt  to  widen 
Archer  avenue  for  the  limited  distance  and 
In  the  peculiar  manner  described  in  the  first 
ordinance  is  manifestly  to  meet  a  local  want 
in  tliat  resi)ect,  and  the  second  ordinance 
expressly  shows  that  that  local  want  is  space 
(or  laying  down  additional  railroad  tracks, 
and  nothing  else.''  Then,  after  showing  how 
completely  the  street,  when  widened,  would 
be  occupied  by  railroad  tracks,  tbe  court, 
continnlng,  said:  "Hemmed  in  by  the  wall 
on  one  side  and  by  the  buildings  or  inclosures 
on  private  property  on  tbe  other,  no  rational 
being  would,  at  tbe  risk  of  tbe  inevitable 
dangers  from  passing  cars,  use  this  part  of 
the  street  as  a  common  highway,  unless  under 
stress  of  most  ertraordinaty  circumstances. 
It  is  not  material  that  the  public  are 
not,  by  tbe  words  of  the  ordinance,  for- 
bidden to  use  this  part  of  the  street 
—tbe  effect  of  the  grant  la  Inevitably  an 
ezclnslon  of  all  but  these  railroads  from 
Its  use,  and  the  law  deals  with  results  and 
not  with  mere  forms  In  such  matters. 
*  *  *  It  is  so  familiar  that  we  need  not 
stop  to  demonstrate  It,  that  cities,  villages, 
dnd  towns  are  only  empowered  to  lay  out, 
open,  and  Improve  streets  for  such  public 
use  as  that  persons  and  property  within  tbe 
municipality  may  be  legitimately  assessed  or 
taxed  for  payment  thereof,  and  that  persons 
and  property  within  a  municipality  cannot  be 
legitimately  assessed  or  taxed  for  the  right 
of  way  or  the  making  or  improving  of  a  road 
for  a  railroad  company  alone.  •  *  •  We 
do  not  deny  that  the  city  has  power  to  widen 
streets,  gmovlly,  and  that,  when  it  has  un- 
dertaken to  do  so,  the  motives  that  may  havs 
actuated  those  in  authority  are  not  the  sub- 
ject of  judicial  investigation:  but  the  pur- 
pose ft>r  wbldi  a  thing  is  done  is  very  dlf- 
lerent  from  tlie  motives  which  may  have 
actuated  those  by  whom  it  is  done,  and  Is, 
In  tbe  present  instance,  a  legitimate  subject 
of  judicial  investigation,  for  the  right  to 
exercise  the  power  of  eminent  domain  Is, 
in  all  cases,  limited  by  the  purpose  for  which 
It  shall  be  exercised — as  thus,  private  prop- 
erty may  be  condemned  for  public  use,  but  it 
may  be  shown  the  use.  In  fact.  Is  not  public 
bnt  private.  •  •  •  A  railroad  company, 
under  authority  to  condemn  property  for  its 
right  of  way,  cannot  condemn  property  for  a 
rtreet  of  a  city,  and  *  *  ♦  a  city  cannot 
nnder  authority  to  condemn  property  for 
ttreets,  condemn  property  for  a  railroad 
track,  for  the  principle  must  be  the  same." 
Tbe  facts  of  the  case  at  bar  Illustrate  forci- 
bly tile  necessity  for  the  admission  of  evi- 
dence of  kind  offered  by  the  defendant  To 
tbe  city  council  the  state  has  delegated  tbe 
power  to  condemn  land  for  a  public  use.  It 
bas  no  power  to  condemn  for  a  private  us& 
"Public"  in  that  connection  means  every- 
body. If  the  use  is  not  for  everybody.  It  is 
a  private  use.    If  to  an  individual,  or  to 


any  number  of  Individuals,  is  given  the  light 
to  use  the  property  In  such  manner  as  will 
practically  exclude  tbe  general  public.  It  is 
a  giving  of  the  property  to  private  use,  and 
a  destruction  of  its  public  service  character. 
Now,  suppose  an  influential  individual,  to 
whom  a  slice  of  his  neighbor's  property 
would  be  very  convenient,  should  ask  the 
city  council  to  condemn  that  property  for  his 
use,  and  the  council  should  pass  an  ordinance, 
;  as  requested,  declaring  that  it  condemned  the 
j  properly  for  the  use  of  the  Individual,  of 
\  course  the  ordinance  would  be  void  on  its 
face.  But  suppose  the  council,  intending  the 
condemnation  to  be  really  for  tbe  sole  benefit 
of  the  Individual,  In  order  to  give  it  validity, 
should  say  in  the  ordinance  tliat  tbe  proper- 
ty was  to  be  condemned  for  a  public  street, 
would  such  a  false  recital  in  the  ordinance 
be  conclusive,  would  it  put  the  man  whose 
property  was  to  be  taken,  and  tbe  people  in 
the  district  who  were  to  be  taxed  to  pay  for 
it,  l>eyond  the  protection  of  the  constitutional 
guarantee  that  their  property  should  not  be 
taken  for  private  use?  Could  the  city  coun- 
cil, by  a  false  recital  in  the  ordinance,  give 
it  a  validity  which  It  would  not  Iiave  if 
it  recited  the  truth?  And  when  the  city 
comes  to  ask  the  aid  of  the  court  to  carry 
the  ordinance  into  effect,  Is  it  possible  that 
the  court  must  be  a  mere  tool  to  do  tlie  will 
of  the  council,  with  no  power  to  inquire  into 
the  truth  of  the  matter?  What  protection 
has  a  citizen  for  his  constitutional  rights,  If 
the  courts  cannot  look  through  a  sham  and 
see  the  truth,  and  bow  can  the  courts  learn 
the  truth  if  they  must  take  the  recitals  in 
the  ordinance  as  conclusive^  and  reject  all 
evidence  to  show  their  untruth?  What  a 
reproach  it  would  be  to  our  system  of  juris- 
prudence and  how  humiliating  would  be  the 
attitude  of  our  courts  If  they  were  so  power- 
less! But  our  law  is  not  so  lame,  and  our 
courts  are  not  so  impotent  Tbe  courts  in 
such  case  will  hear  the  evidence  and  find  the 
facts.  If  the  truth  lies  only  in  an  unwritten 
agreement  or  understanding,  it  can  be  proven 
only  by  oral  testimony  and  that  being  tbe 
beet  evidence  of  which  the  fact  is  susceptible 
tbe  court  must  receive  it  and  weigh  it  De- 
fendant in  such  case,  is  not  driven  to  a  suit 
In  equity  to  reform  the  ordinance  or  assail 
Its  Integrity.  This  is  a  summary  proceed- 
ing, no  pleadings  are  prescribed  by  tbe  char- 
ter or  by  statute,  and  the  party  bas  a  right  to 
demand  that  the  court  hear  the  evidence  and 
find  whether  or  not  the  purpose  of  the  pro- 
ceeding is  to  condemn  his  property  for  a  pub- 
lic use  or  for  the  use  of  an  individual  or 
Individuals.  If,  as  the  defendant  offered  to 
prove,  the  real  purpose  for  which  these  ordi- 
nances were  passed  was  to  make  a  way  for 
a  switch  track  or  switch  tracks  to  property 
of  an  individual  or  of  any  number  of  individ- 
uals, then  it  was  a  purpose  for  which  the 
city  council  bad  no  authority  to  condemn 
property,  and  the  passage  of  the  (ordinances' 
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was-  an  abuse  of  Its  power,  and  the  court 
sbonld  adjudge  the  ordinances  void.  Bat, 
even  If  switch  tracks  are  not  intended  and 
win  not  be  laid  In  the  streets,  still  on  what 
possible  theory  can  It  be  said  that  this  de- 
fendant win  be  benefited  by  the  opening  of 
this  street  through  his  land?  It  gives  him 
no  connection  that  he  has  not  already,  and  it 
cuts  him  off  from  his  connection  witb  the 
right  of  way  of  the  Belt  Railway.  The  only 
change  in  his  situation,  l>e8ldes  that  of  de- 
priving him  of  a  large  slice  of  bis  property, 
will  be  to  put  blm  at  the  mercy  of  the  city 
council  if  he  should  ever  want  a  switch  track 
Into  his  premises  connecting  with  the  Belt 
Railway. 

It  Is  said,  In  behalf  of  respondent,  that  no 
pleadings  were  filed  alleging  that  this  was  a 
proceeding  to  condemn  private  property  for  a 
private  use,  and  tbat  therefore  there  is  no 
such  question  In  the  case.  Under  the  provi- 
sions of  the  dty  charter  prescribing  the  pro- 
cedure in  such  case,  formal  pleadings  are  not 
required.  Nevertheless  the  defendant  in  this 
case  did  file  what  is  called  a  motion  aver- 
ring that  the  ordinance  was  invalid  for  sev- 
eral reasons,  specified  among  which  was  tbat 
it  was  a  proceeding  to  take  his  property,  not 
for  a  public,  but  for  a  private  use,  'and 
prayed  that  the  suit  for  those  reasons  be 
dismissed,  which  motion  the  court  overruled 
without  bearing  evidence,  and  defendant  ex- 
cepted. It  is  true,  as  contended  by  respond- 
ent, that  the  jury  was  not  empaneled  to  try 
any  questicHiB  except  those  relating  to  the 
damages  and  benefits,  and  therefore,  except 
as  bearing  on  those  questions,  the  Jury  had 
nothing  to  do  with  determlnhig  whether  this 
was  a  proceeding  In  good  faith  to  condemn 
property  for  a  public  street ;  but  that  was  a 
question  addressed  to  the  court,  on  which  the 
court  ought  to  have  heard  the  evidence  of- 
fered, and,  if  satisfied  that  it  was  a  pro- 
ceeding to  condemn  the  property  of  the  de- 
fendant for  the  use  of  one  indlvldnal  or  in- 
dividuals. It  ought  to  have  rendered  Jndg- 
mmt  for  defendant,  dismissing  the  proceed- 
ing. The  court  could  have  tried  that  Issue 
before  impaneling  the  Jury,  or  during  the 
Jury  trial,  or  afterwards  as  It  might  see 
fit  to  do,  since  there  is  no  particular  pro- 
cedure prescribed  In  the  charter  or  else- 
where. 

For  the  reasons  above  given  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
to  the  circuit  court  to  be  proceeded  with  ac- 
cording to  the  law  as  herein  above  expressed. 
All  concur. 


In  re  OAK   ST. 
KANSAS  CITY  v.  HTDE. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  30,  1906.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 


Proceedings  by  the  city  of  Kansas  City  to 
condemn  land  for  a  street  From  a  Judg- 
ment of  condemnation,  Louis  E.  Hyde  ap- 
peals.   Reversed  and  remanded. 

Lathrop,  Moore,  Fox  ft  Moore,  for  appel- 
lant Edwin  O.  Meservey  and  John  H. 
Thacher,  for  respondent 

VAIilJANT,  J.  In  re  Oak  street  Tbla  U 
a  twin  case  with  that  between  the  same  par- 
ties (In  re  Twenty-First  Street  [Just  decided 
and  not  yet  officially  reported]  96  S.  W.  201), 
and  the  facts  of  this  case  are  sufficiently  stat- 
ed In  the  opinion  in  that  case.  For  the  rea- 
sons given  in  the  opinion  in  that  case,  the 
Judgment  In  this  case  Is  reversed,  and  the 
cause  remanded  to  the  circuit  court  to  be 
proceeded  with  according  to  tbe  law  as  ex- 
pressed In  tbat  opinion.    All  concar. 


SITES  V.  KNOTT  et  aL 
(Supreme  Coart  of  Missouri.     June  1,  1906.) 

1.  RAII.BOADB— iNfOBIES    TO     PKDKSTBIAIT     ON 

Tback— Neouqence. 

The  negligence  of  a  pedestrian  crossing  a 
railroad  track  does  not  preclude  a  recovery  for 
Injuries  received  by  being  struck  by  an  engiD& 
where  the  employ^  operating  the  engine  ooald 
have  seen  the  pedestrian  in  a  position  of  peril 
in  time  to  have  avoided  Injury  by  the  exerdae 
of  ordinary  care. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  {8  1006-1099.] 

2.  Sahe. 

An  engineer,  seeing  a  pedestrian  approacb- 
ing  a  recognized  railway  crossing,  has  the  ri^it 
to  presume  that  he  will  stop  before  teaching 
a  point  of  peril  patent  before  him,  in  tiie  ab- 
sence of  evidence  showing  that  the  pedestrian 
is  unmindful  of  the  approaching  danger  or  in 
such  a  condition  as  not  to  appreciate  it,  and 
until  the  engineer  has  good  reason  to  believe 
that  the  pedestrian  will  not  stop  before  reaching 
a  point  of  peril,  he  is  not  required  to  use  proper 
means  to  prevent  injuring  him. 

[Ed.  Note. — For  cases  In  point  see  toL  41, 
Cent  Dig.  Railroads,  H  1014-1016.] 

3.  Sajcb— QuxsnoK  fob  Jdby. 

In  an  action  against  a  railroad  for  in- 
juries at  a  crossing,  evidence  considered,  and 
held  insufficient  to  authorize  the  sulnnission  of 
the  issue  of  the  negligence  of  the  employ^  in 
charge  of  the  engine,  based  on  their  failure 
to  stop  the  engine  in  time  to  have  avoided  the 
injury,  after  the  discovery  of  the  pedestrian's 
peril. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  {  1165.] 

4.  Saks— ExiBTBNcs  or  RAawAT  OROsaisa — 
Cbossinos  bt  Custok. 

In  an  action  against  a  railroad  for  injuring 
a  pedestrian,  evidence  held  not  to  show  any 
regularly  used  open  street  crossing  at  the  point 
where  the  pedestrian  was  struck,  so  that  the 
liability  of  the  railroad  would  depend  on  the 
question  as  to  whether  the  public  had  l>een 
accustomed  to  cross  the  traclra  at  that  point 
and  the  railroad  had  recognised  the  right  so  to 
do. 

[Ed.  Note. — For  cases  In  point  see  vA  41. 
Cent  Dig.  Railroads,  {  956.] 

6.  Sami!— Oblioatiok  ov  Railwat  BlIPLOT- 
£s. 

Where,  at  the  place  a  pedestrian  wai  killed 
by  being  struck  by  a  train,  people  for  a  consid 
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erabi*  length  of  time  had  been  accustomed  to 
dally  eraes  the  tracks  at  that  point,  and  the  rail- 
road had  recognized  the  right  to  do  so,  the  rail- 
road owed  It  to  the  public  to  gire  suitable  warn- 
ing of  an  approaching  train,  while  if  there 
was  no  open  public  street  across  the  tracks, 
and  the  railroad  had  not  recognized  the  right 
of  the  public  to  cross  the  track,  and  did  not  by 
its  eonauct  indicate  its  recognition  of  such  right, 
the  railroad  was  not  req^iired  to  give  a  warn- 
ing. 

[Bid.  Note. — For  cases  in  point,  see  toL  41, 
Cent  Dig.  Bailroads,   8{  SOT,  994.] 

9.  Same. 

Where  the  point  where  a  pedestrian  was 
killed  in  consequence  of  being  struck  by  cars 
pushed  together,  was  a  crossing  for  the  public, 
and  the  right  of  the  public  to  use  the  crossing 
had  been  recognized  by  the  railroad  company, 
and  it  was  customary  to  place  cars  on  the 
tracks,  so  as  to  leave  an  opening  for  the  public 
to  cross,  the  pedestrian  was  justified  in  acting 
M  the  impliM  invitation  to  cross,  and  it  was 
the  dnty  of  the  railroad  company  to  give  a 
reasonable  warning  before  pushing  the  cars 
together  and  closing  the  opening. 

[EM.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Bailroads,  |i  956.  093.] 

In  Banc.  Appeal  from  Circnit  Court, 
Jackson  Ckiunty;  James  Gibson,  Judge. 

Action  by  Lamn  A.  Sites  against  Stuart  R. 
Knott  and  otbers,  receivers  of  the  Kansas 
City  Suburban  Belt  Railroad  Company. 
From  a  Judgment  (or  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

This  cause  is  here  upon  appeal  by  the  de- 
fendants from  a  judgment  of  the  circuit 
court  of  Jackson  county.  Mo,  This  Is  an 
action  brousbt  by  the  widow  of  William  R. 
Sites  to  recover  the  statutory  penalty  on  ac- 
count of  the  death  of  her  husband,  who  was 
killed  on  September  6,  1901,  at  about  4 
o'ckKik  in  the  afternoon,  by  being  crushed 
between  the  drawheads  of  two  freight  cars 
in  the  yards  of  the  Chicago  &  Alton  Railroad 
Company,  located  in  what  is  called  Bast  Bot- 
toms, In  Kansas  City,  Mo.  Deceased  was  a 
mall  carrier,  and  had  been  on  the  same  route 
for  two  months  prior  to  his  death,  crossing, 
at  or  near  the  point  where  he  met  his  death, 
three  times  a  day.  That  portion  of  the  Alton 
yards  in  question  lies  between  Olllis  street  on 
the  west  and  Lydla  avenue  on  the  east,  a 
distance  of  a  little  over  a  quarter  of  a  mile. 
Throngfaont  this  distance  the  yards  are  not 
Intersected  by  cross-streeta  on  account  of  the 
high  Muff,  ranging  from  20  to  00  feet  In 
height  on  the  south,  which  begins  just  west 
of  the  gasworks  at  Olllis  street  and  extends 
east  nearly  to  Lydla  avenue.  Between  this 
bluff  and  the  south  side  of  the  tracks  are 
four  small  houses.  The  one  farthest  west 
belongs  to  Mrs.  Bodes;  just  across  the  tracks 
to  the  north  Is  the  Zenith  Mill.  Between  the 
Bodes  house  and  this  mill  Is  the  point  of  the 
acddoit  Bast  of  this  mill  lies  the  property 
of  the  Bolen  Coal  Company.  Within  this 
space  and  north  of  the  tracks  there  are  also 
some  other  business  houses,  offices  and  the 
re^dences  of  three  or  four  other  families.  Be- 
tween 10  and  150  feet  east  of  the  Rodes  cot- 
tage. In  the  gulch  or  draw  In  the  bluff,  is  lo- 
cated a  q)ring,  which  is  frequently  used  by 


people  In  the  neighborhood.  At  the  point  ot 
the  accident,  between  the  Rodes  cottage  and 
the  Zenith  Mill,  the  Alton's  tracks  are  arrang- 
ed as  follows,  beginning  on  the  south:  First 
The  "mud  track"  (used  for  storing  cars). 
Second.  The  Kansas  City  Suburban  Belt 
receiving  track.  These  two  tracks  are  con- 
nected by  a  switch  at  the  west  end  of  the 
Rodes  cottage.  Third  and  fourth.  Alton 
main  tracks  (kept  free  to  permit  passage  of 
trains).  Fifth.  The  Kansas  Clly  Suburban 
Belt  delivering  tracks.  Sixth.  Zenith  Mill 
track.  (Tracks  6  and  6  are  connected  at  the 
point  marked  "X"  on  the  plat)  The  location 
of  these  tracks  Is  fully  shovm  on  the  plat 
The  west  end  of  these  yards  in  question, 
near  Glllis  street,  is  the  connection  of  the 
Chicago  &  Alton  and  the  Suburban  Belt; 
that  is,  the  point  where  deliveries  of  cars  are 
made  to  and  from  one  road  to  the  other. 
The  Alton  sets  all  cars  which  it  has  destined 
for  the  Belt  on  track  2,  and  the  Belt  Com- 
pany places  its  cars  for  the  Alton  on  track  5. 
Bach  road  gets  the  cars  thus  set  to  It  at  cer- 
tain Intervals,  suiting  Its  own  time  and  con- 
venience. 

The  negligence  complained  of  in  this  action 
Is  embraced  in  the  following  part  of  the  peti- 
tion filed  by  the  plaintiff,  which  Is  as  follows: 
"That  defendants  are  and  at  all  times  herein 
referred  to  are  and  have  been  engaged  in  the 
business  of  running,  conducting,  managing, 
and  operating  all  of  the  railroad  property, 
locomotives,  cars,  trains,  and  rolling  stock  of 
the  said  railroad  heretofore  and  now  com- 
monly known  as  the  railroad  of  the  Kansas 
City  Suburban  Belt  Railroad  Company;  and 
that  part  of  the  said  business  of  the  defend- 
ants is  and  was  during  all  of  said  period  to 
transfer  cars  of  various  railroad  companies 
from  one  track  to  another  and  from  one 
locality  to  another  In  Kansas  City,  Mo.,  on 
tracks  owned  or  controlled  by  them,  or  other 
persons  or  corporations,  and  on  and  from 
those  certain  railroad  tracks  extending  In  an 
easterly  and  westerly  direction  across  Troost 
avenue  south  of  the  Zenith  Mill,  near  First 
street  lu  said  city,  which  said  Troost  avenue 
is  a  public  street  In  said  city,  which  said 
place  is  a  populous  and  thickly  settled  local- 
ity in  the  vicinity  of  which  are  many 
dwellings,  mills,  and  factories,  and  that  at  or 
near  the  intersection  of  the  west  line  of 
Troost  avenue  with  said  tracks  a  great  num- 
ber of  people  are  and  were,  at  the  time  here- 
in referred  to  and  for  a  long  time  prlcw  there- 
to, accustomed  to  and  did  daily  cross  the  said 
tracks,  of  all  of  which  facts  defendants, 
through  their  servants  and  agents  in  charge 
of  their  said  railroad,  engines,  and  cars,  had 
notice;  that  at  all  times  herein  referred  to 
the  said  William  R.  Sites,  while  engaged  In 
the  service  of  the  United  States  government 
In  carrying  and  delivering  mall  to  the  resi- 
dents and  persons  engaged  In  business  at  or 
near  the  Intersection  of  said  railroad  tracks 
with  the  west  line  of  Troost  avenue  In  said 
city,  was  accustomed  to  and  did,  as  one  of 
the  public,  dally  cross  the  said  ralhroad  tracks 
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at  and  near  the  west  line  of  the  said  Troost 
avenue,  and  where  the  public  were  accustom- 
ed to  and  did  cross  as  aforesaid,  and  <»  or 
about  the  6th  day  of  September,  1901,  he 
did,  while  so  engaged  (n  his  said  business 
and  while  in  the  exercise  of  ordinary  care, 
attempt  to  cross  said  tracks  at  or  near  the 
intersection  thereof  with  the  west  line  of 
Troost  avenue,  and  in  so  doing  did  attempt 
to  pass  between  certain  stationary  freight 
cars  which  were  then  on  one  of  said  tracks 
but  separated  so  as  to  allow  foot  passengers 
to  pass  between  them;  tliat  other  persons  at 
the  same  time  and  immediately  prior  to  the 
said  attempt  of  said  William  B.  Sites,  with 
the  knowledge  of  defendants  throu^  their 
servants  and  agents,  had  been  and  were 
passing  between  said  cars,  and  the  defend- 
ants' servants  and  agents,  while  In  charge 
of  and  ruimlng  and  managing  a  certain  loco- 
motive engine  then  being  managed  and  oper- 
ated by  the  defendants  through  their  said 
servants  and  agents,  negligently  and  care- 
lessly ran  the  said  locomotive  engine  against 
tiie  said  cars  standing  west  of  the  point  at 
which  said  William  R.  Sites  attempted  to 
cross  said  track  and  drove  tiiem  suddenly 
upon  the  said  William  B.  Sites,  and  caught 
and  crushed  him  between  said  cars  as  he 
was  attempting  to  cross  said  track  as  afore- 
said, and  thereby  mangled  and  injured  him, 
which  said  injuries  thereafter  and  during 
the  same  day  caused  bis  death,  and  witjioat 
ringing  any  bell,  or  blowing  any  whistle,  or 
giving  any  warning  of  the  approach  of  the 
said  cars  or  locomotive  engine,  and  when 
they,  the  said  servants  and  agents  of  defend- 
ants, whilst  running,  conducting,  and  manag- 
ing the  said  engine  and  cars,  saw  said  Wil- 
liam R.  Sites  in  a  place  of  danger,  or  when, 
by  the  exercise  of  ordinary  care,  they  could 
have  seen  him  in  such  place  of  danger  in 
time,  by  the  exercise  of  <N:dinary  care,  to 
have  avoided  injuring  him;  that  by  reason 
of  the  premises,  plaintiff  has  been  damaged 
In  the  sum  of  five  thousand  dollars  ($5,000)." 
The  answer  consists  of  a  general  denial  and 
a  plea  of  contributory  negligence. 

There  was  no  testimony  introduced  <m  ttie 
part  of  the  defendants.  The  testimony  of 
the  various  witnesses  Introduced  on  behalf  of 
the  plaintiff  was  substantially  as  follows: 

J.  P.  Smiley,  on  direct  examination,  testi- 
fied as  follows:  "I  have  charge  of  the  ele- 
vator department  of  the  Zenith  Mills  at 
the  foot  of  Troost  avenue  and  First  street 
and  have  been  working  for  this  company 
about  four  years.  At  the  time  of  this  acci- 
dent I  was  sitting  in  the  door  on  the  east 
side  of  the  elevator,  facing  east  I  did  not 
see  the  accident;  it  happened  to  my  right. 
I  went  to  him  right  after  it  happened.  He 
was  lying  about  30  or  35  feet  frtxn  where  I 
was  Bitting.  If  I  had  been  looking  south,  I 
could  have  seen  the  accident  My  attention 
was  called  to  him  by  a  little  girl  screaming. 
I  crawled  under  one  car,  and  had  to  cross 
one  car  after  I  crawled  under;  crossed  one 


track  and  saw  him  lying  on  the  ground  after 
I  crawled  under  the  car.  He  was  lying  very 
near  opposite  the  gate  to  Mrs.  Rodes'  house ; 
might  have  been  a  little  bit  east  of  the  gate. 
There  was  an  opening  between  the  cars.  I 
passed  through  it  three  times  that  day,  once 
In  the  morning  about  7  o'clock  and  then  in 
going  to  and  from  Mrs.  Rodes'  at  noon.  This 
accident  occurred  about  half  past  3  in  the 
afternoon.  There  was  a  solid  string  of  cars 
from  GllUs  street  to  this  opening.  This 
opening  was  about  two  feet  in  width.  East 
of  this  opening  was  a  vacancy  of  a  half  or 
two-thirds  of  a  car's  length,  then  cars  stand- 
ing close  together  down  to  the  end  of  the 
switch.  This  was  on  the  receiving  track. 
Blast  of  this  opening  of  two  feet  was  an 
empty  car.  There  was  a  tradt  south  of  the 
receiving  track  called  'mud  track.'  The 
switch  stand  connecting  mud  track  and  re- 
ceiving track  is  a  little  this  side  of  the  Bodes 
house.  West  of  her  house  the  cars  cannot 
be  crowded  up  to  the  switch  stand.  There 
were  five  tracks  there  altogether.  Sites  was 
Injured  practically  at  the  connection  of  the 
mad  track  and  the  receiving  track.  I  tried 
to  get  through  at  this  place  that  morning 
but  there  was  not  room  to  go  through  side- 
ways. The  cars  on  mud  track  had  been  there 
at  least  two  weeks;  those  on  the  receiving 
track  were  pushed  In  and  taken  out  nearly 
every  day ;  some  days  they  would  not  be,  but 
as  a  rule  they  took  them  out  once  a  day. 
These  cars  on  the  receiving  track  were  In  the 
same  condition  the  evening  before  at  6 
o'clock  when  I  went  home  as  they  were  at 
the  time  of  the  accident.  The  Chicago  & 
Alton  track  next  to  the  mill  on  the  north 
side,  the  fifth  track,  was  full  of  cars  from 
Gillls  street  to  the  mill.  The  cars  on  mud 
track  extended  east  from  where  Sites  was  in- 
jured across  Troost  avenue,  or  what  would 
be  Troost  avenue  if  it  was  cut  throngb. 
There  Is  a  big  bluff  there  and  two  paths  lead- 
ing up  to  it  At  the  foot  of  this  bluff  is  a 
ravine  and  a  spring.  The  first  nine  months 
I  worked  at  this  mill  I  lived  up  in  this 
part  of  town  and  went  down  the  air  line 
tracks ;  but  since  that  I  have  lived  on  Forest 
avenue,  and  when  it  isn't  real  muddy  I  go 
down  this  hollow  and  home  tbat  way,  crossing 
the  tracks  at  what  would  be  Troost  avoine, 
somewhere  near  where  the  accident  occurred 
and  near  the  Bodes  house.  The  place  where 
the  deceased  was  Injured  has  been  used  con- 
tinually as  a  passageway,  passing  there  all 
day  long,  men,  women,  and  cblldroi,  morning 
and  evening ;  I  have  seen  as  many  as  15  or 
20  men  just  as  a  line  going  up  that  path. 
This  spring  is  used  by  the  whole  neighbor- 
hood and  the  school  children.  The  entrance 
to  this  hollow  Is  about  25  or  80  yards  east 
of  Mrs.  Rodes'  house.  Families  on  the  north 
side  of  the  tracks  west  of  the  mill,  and  some 
due  north  of  the  mill,  four  cottages  across 
the  street  from  the  mill,  in  going  for  water 
come  to  the  west  side  ot  the  mill  and  cross 
between  the  elevator  and  the  Bodea  bouse^ 
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where  Sites  was  Injnred;  coming  from  tlie 
other  way  tbey  come  aronnd  the  corner  of 
the  mill  between  the  mill  and  coalyard  and 
QKSs  the  tnA  a  little  east  of  where  be  was 
InJnred.  Sites  had  delivered  mall  at  Mrs. 
Bodes'  and  was  making  his  next  ronte  to 
the  mill  ofiBce.  I  have  seen  people  drive 
teams  aciaaa  at  this  place,  taking  feed  over 
there.  Th^  wonld  come  In  at  the  east  end 
of  the  mill  for  a  load  of  wheat,  get  on  the 
scales,  and  have  to  drive  across  the  track 
to  Mrs.  Rodes'  house  to  get  a  vacancy  to  get 
oat  It  was  solid  track  from  the  elevator  to 
the  Rodes  honse;  there  would  probably  be 
room  for  one  more  track  In  front  of  her 
door.  People  have  been  crossing  and  recross- 
ing  at  this  place  ever  since  I  have  been  there. 
I  wonld  estimate  that  not  less  than  60  people 
cross  there  every  day.  It  is  used  as  a  goieral 
crossing  for  all  persons  in  the  neighborhood. 
It  is  the  only  way  to  get  across  from  between 
l<ydla  to  OiUis  street  The  deceased  conld 
not  have  gotten  across  unless  he  crawled 
imder  the  can  or  went  over  the  top  or  wlth- 
ODt  going  through  this  opening  back  to  GlI- 
Us  or  down  to  Lydla.  He  made  this  trip  over 
this  ronte  three  times  a  day,  crossing  at 
about  the  same  place  each  di^.  I  saw  him 
that  day ;  he  came  down  Olllis  street  and  if 
he  had  mall  for  any  one  on  the  south  side 
of  the  tra«dE '  wonld  come  down  next  to  the 
track,  between  the  tracks  and  the  gas  house 
fence.  He  nearly  alwajv  had  mall  for  the 
Rodes  house  and  sometimes  he  would  have 
mall  for  the  next  door  east;  then  he  would 
have  to  oome  back  west  before  he  could 
cross  the  tracks.  The  Chicago  &  Alton  road 
had  ties  piled  between  the  track  and  gas 
house  fence.  I  have  seen  them  piled  12  and 
14  feet  high;  4  or  6  piles.  On  the  day 
of  this  acddoit  I  wonld  judge  the  ties 
were  8  feet  blgh.  This  fence  Is  about  12  or 
14  feet  high.  There  is  not  room  for  a  man  to 
walk  between  the  foice  and  ties.  He  conld 
walk  between  the  rail  and  the  ties.  These 
tics  were  west  of  the  Rodes  house.  I  did 
not  bear  a  bell  or  a  whistle  prior  to  the  acci- 
dent; was  in  a  position  to  hear  It  If  a  bell 
had  been  rung  or  a  whistle  blown.  These 
cars  <m  the  receiving  track  extended  to  Oillls 
street  With  these  obstructions,  the  fence 
and  ties  and  the  way  the  cars  were  that  day, 
a  perscm  passing  from  the  gate  at  the  Rodes 
bouse  to  the  cars  and  looking  west  could 
not  have  seen  the  switch  engine  on  the  Sub- 
bnrban  Belt  switch  until  it  run  upon  the  cars. 
As  It  comes  on  Glllls  street  It  makes  a  short 
curve  to  get  on  the  receiving  track.  It  could 
not  have  been  seen  If  there  were  no  ties 
there." 

Upon  cross-examination  he  testified:  "This 
track  qioken  of  as  the  receiving  track  of  the 
Suborban  Belt  Is  the  track  the  Chicago  & 
Alton  sets  cars  onto  they  Intend  the  Subur- 
ben  Belt  engine  to  take  away.  Occasionally  the 
Belt  Line  leave  cars  there  themselves.  As 
a  i^eneral  rule  the  Belt  Line  engine  would 
come  In  once  a  day  and  take  all  cars  set  on  that 
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tracli.  The  next  day  there  might  be  some 
cars  put  at  the  west  end  toward  Gillls,  and 
then  a  break,  and  another  batch  of  cars  and 
another  break,  and  another  batch.  I  have 
seen  the  Chicago  &  Alton  set  them  in  there 
a  dozen  or  fifteen  at  a  time  all  coupled  to- 
gether. They  generally  push  them  up  to  Gil- 
lls street  as  far  as  they  dare  and  fill  them  in 
there  off  and  on  all  day  to  fill  the  track.  The 
engine  would  come  again  at  different  times, 
and  fill  In  one,  two,  three,  or  four  at  a  time. 
Sometimes  they  would  couple  them  ail  up, 
and  sometimes  they  would  not  If  they  had 
as  many  as  four  or  five  they  were  already 
coupled.  If  they  brought  in  one  car  they 
would  throw  it  on  the  track,  right  in  and  up 
to  the  train.  Sometimes  they  would  couple 
them  and  sometimes  they  wonld  not  On 
this  particular  day  there  were  a  number  of 
cars  west  towards  Gillis  street  and  then  a 
2-foot  opening.  There  was  a  boy  In  this  car 
which  stood  separated  from  the  others 
about  two  feet;  after  that  car  was  an- 
other space  of  two-thirds  of  a  car's 
length,  east  of  the  mud  track;  then  the 
cars  were  pretty  near  solid  down  to  the  end. 
I  could  not  state  what  time  the  previous 
day  these  cars  were  set  in  there;  some 
were  there  the  evening  before.  Tlie  switch 
engine  did  not  have  a  regular  hour  to  come  in 
there.  I  have  Icnown  them  to  come  In  at  9 
In  the  morning,  at  11,  and  8  or  later  in  the 
evening.  The  track  next  to  the  elevator, 
which  Is  the  Chicago  &  Alton  receiving 
track,  was  filled  with  cars  from  Gillis 
street  to  the  mill  switch,  marked  "X"  on  the 
plat,  or  what  would  be  Troost  avenue,  which 
wonld  be  about  160  feet  from  where  I  was 
sitting.  In  going  to  where  the  deceased 
was  lying  I  had  to  crawl  under  the  cars  on 
the  track  next  to  the  elevator.  If  he  Iiad 
succeeded  in  getting  across  the  track  and 
wanted  to  go  into  the  mill  from  the  Rodes 
house  he  would  either  have  to  crawl  under 
the  cars  on  the  elevator  tnck  or  have  gone 
east  to  tlie  point  of  the  swltcli.  The  entrance 
to  the  gulch  or  draw  is  over  100  feet  east 
of  the  Rodes  house.  There  are  two  paths, 
one  on  each  side  of  the  spring  branch.  Peo- 
ple coming  down  the  gulch  to  the  railroad 
track,  if  they  want  to  get  to  the  mill,  cross 
the  track  at  what  would  be  Troost  avenue, 
a  hundred  or  so  feet  east  of  Mrs.  Rodes' 
bouse;  for  instance,  coming  down  the  gulch 
going  to  the  mill,  when  I  come  to  this  mud 
track  I  have  got  to  go  west  or  crawl  under 
or  over  the  tops  of  the  cars,  if  there  are 
cars  there.  If  there  are  no  cars  they  go  di- 
agonally across,  but  cannot  go  straight,  have 
to  t>ear  west  and  north.  Walking  across  the 
track  at  that  point  Is  all  right  if  there  are  no 
cars  there.  The  tracks  alone  there  from  the 
point  east  of  the  east  end  of  the  mill  down  to 
the  west  end  of  the  mill  are  on  practically 
level  ground.  People  gcring  up  the  gulch  or 
going  across  from  the  gulch  to  the  north, 
so  far  as  walking  is  concerned,  can  cross  at 
<ms  point  as  well  as  another  if  the  cars  are 
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not  tbere;  tbey  cross  all  tbe  waj  from  the 
month  of  the  gulch  to  the  west  end  of  the  el- 
eyator,  a  distance  of  something  over  100 
feet;  no  regalar  path  or  anything  of  that 
kind;  cross  where  It  Is  handiest  for  them. 
The  opening  was  changed  according  to  the 
number  of  cars  and  the  way  they  were  placed. 
There  was  no  path  after  yon  leave  the 
end  of  mud  tntik  except  right  np  the  side 
of  the  tracks.  On  this  day  I  do  not  know 
how  many  cars  there  were  west  of  this  open- 
ing, where  Mr.  Sites  attempted  to  go  through, 
and  Gillis  street  The  switch  engine  was 
standing  right  in  Oillls  street  when  we  pick- 
ed him  np;  not  directly  in  It;  bad  not  got- 
ten clear  across  the  street;  part  of  the  en- 
gine was  standing  In  the  street ;  that  was  the 
only  engine  there.  These  cars  were  on- 
conpled  when  I  reached  tbe  place  of  tbe 
accident.  Tbere  was  rust  on  tbe  rails  show- 
ing tbe  cars  had  been  moved  about  18  Inches 
or  2  feet  Yon  could  stand  north  of  Mrs. 
Bodes'  house  and  just  south  of  the  Suburban 
Belt  trade  and  look  down  and  see  tbe  switch 
engine  after  It  got  off  tbe  switch  onto  tbe 
receiving   track." 

Mrs.  Mary  Stanley  testified  substantially 
as  follows:  "I  live  at  Third  and  Forest 
avenue,  and  have  been  living  there  14  years. 
On  the  day  that  Sites  was  injured  and  about 
five  or  seven  minutes  before  tbe  accident  I 
passed  through  this  opening  in  the  cars. 
Had  to  go  through  sideways.  I  weigh  208 
I)ound&  I  was  on  the  (^posite  side  of  the 
track  going  around  the  cars  at  the  elevator 
when  Mrs.  Bodes'  little  girl  came  and  told  me 
that  the  mall  man  was  killed.  In  crossing 
the  track  this  little  girl  was  behind  me.  Mr. 
Sites  was  on  tbe  track  as  I  was  coming. 
In  coming  from  my  home,  I  came  straight 
down  one  of  these  paths;  down  the  hill,  the 
way  we  always  come.  Bverybody  passes 
that  way.  I  crossed  the  track  in  front  of 
Mrs.  Bodes'  house;  could  not  cross  before  I 
reached  that  point  on  account  of  the  cars  on 
mud  track.  When  I  found  the  track  was 
full  of  cars  I  kept  on  going  until  I  found  an 
opening.  I  have  been  going  to  the  mill  for 
the  last  14  years.  I  have  crossed  It  going  on 
14  years.  That  is  the  usual  way  people  go 
to  the  mill  and  back.  Bvery  workingman 
living  In  our  direction  goes  that  way.  As  to 
tbe  people  that  live  north  of  the  track  and  go 
to  school,  I  don't  know,  except  when  I  go 
myself.  I  don't  notice  them.  The  deceased 
was  on  the  pathway  just  about  opposite  the 
gas  honse  fence  coming  from  OIIUb  street 
and  going  east  when  I  saw  him,  along  the 
south  side  of  the  track;  tbe  side  the  Bodes 
house  is  on.  I  did  not  see  him  go  to  the 
Bodes  house.  I  always  like  to  pay  particular 
attention  to  where  I  am  going  for  fear  an 
engine  is  coming  along,  because  it  Is  a 
dangerous  place  to  cross.  Both  engines  were 
on  the  other  tracks  when  I  went  through. 
Before  I  went  in  I  noticed  to  see  if  the  engine 
was  there.  Tbere  was  no  engine  on  the  track 
at  the  time.  Tbey  were  on  the  track  the  mall 
man  was  on.    One  was  on  the  rezular  Belt 


Line  track,  to  the  best  of  my  opinion,  com- 
ing down  at  the  head  of  the  crossing.    I  do 
not  know  whether  this  engine  bit  the  cars  or 
not    All  I  know  is  that  no  engine  was  ther& 
when  tbe  mall  man  came.    No  engine  was 
attached  to  the  cars,  nor  at  the  time  be  conld 
get  to  Mrs.  Bodes'  bouse,  because  he  came 
straight  on  down.    He  bad  no  other  way  to 
come  to  her  boose."    On  cross-examination 
she  testified:  "In  going  to  the  mill  I  come 
down  tbe  gulch  and  cross  mud  track  at  the 
first  place  I  find  an  opening  through  the  cars. 
If  there  is  an  opening  at.  the  foot  of   tbe 
gulch  I  cross  right  there  diagonally  to  tbe 
mill,  In  case  no  engine  is  in  sight  of  me.     I 
would  watch  for  the  englna    I  made  the  re- 
mark to  tbe  girl  that  day  that  I  thougttt   I 
mi^t  get  bnrt,  those  cars  being  so  close  to- 
gether.   Before  I  went  in  I  said  to  tbe  little 
girl,  'Birdie,  go  oat  and  see  if  you  see   an 
engine  on  tbe  other  side,'  and  she  said,  'No, 
tiiere  is  none.'    I  knew  it  was  a  dangeroos 
place  on  account  of  being  a  narrow  opening. 
I  stood  there  again  and  looked  up  the  tracK 
by  the  next  car  to  see  if  tbe  engine  was  com- 
ing down  to  catch  onto  these  cars.    When  I 
come  down  the  gulch  and  find  cars  on  mnd 
track  I  go  until  I  find  a  safe  opening.    Some- 
times I  find  that  east  of  the  Bodes  house  and 
sometimes  right  at  the  mouth  of  the  gnlcb; 
but  very  seldom  there  is  any  opening  over 
these  tracks  across  tha%.    There  are    car» 
there  most  of  the  time.    Tbere  is  no  regular 
place  where  tbere  is  an  opening  through  the 
cars;  sometimes  one  place  and  sometimes  an- 
other.   I  have  found  one  up  and  down  on  those 
tracks.    This  day  I  bad  to  go  as  far  west  as 
Mrs.  Bodes'  house  before  I  found  an  opening. 
When  I  got  over  to  tbe  mill  track  there  was 
another  string  of  cars  and  I  went  around  the 
end  of  these  cars  because  I  saw  an  engine  at 
the  head  of  them.    There  was  no  opening  In 
that  string  of  cars.    Just  what  tracks   tbe 
two  engines  were  on,  I  don't  pretend  to  t^ 
tbe  court  but  I  know  I  conld  see  tbein. 
Tbey  were  In  the  neighborhood  of  the  gas 
house.   Tbey  are  switching  cars  on  the  tracks 
there  every  hour  and  every  minute.   Tbere 
was  no  engine  attached  to  the  cars  when  I 
went  through  this  opening;  I  looked  straight 
up  the  track  and  there  was  nothing  to  pre- 
vent me  seeing  if  the  engine  was  at  the  head 
of  the  cars.    When  I  stood  at  tbe  gate  of 
Mrs.  Bodes  and  looked  strai^^t  up  the  track. 
there  was  nothing  to  prevent  me  seeing  tbe 
engine  at  the  bead  of  tbe  cars.    I  can  see 
the  engine  when  there  are  no  cars  In  front  of 
me  to  prevent  my  seeing  it    X  went  np  a  few 
steps  to  examine  If  there  was  an  engine,  and 
there  was  none.    I  conld  see  down  to  tbe  end 
of  that  string  of  cars  and  there  was   no 
engine."    On  redirect  exan^nation  this  wit- 
ness stated  that  she  had  to  walk  a  few  steps 
towards  the  Bodes  house  to  see  the  end   of 
this  string  of  cars;  that  she  did  not  look  any- 
where   else    for    an    engine    and   that   she 
couldn't  have  seen  anywhere  else. 

Edward  Wright  testified:   "I  live  (n  Inde- 
pendence avenue  and  work  at  the  Zenith 
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MUIs;  bare  been  wortcfng  there  a  little  over 
a  year.   In  going  to  the  mill  I  go  down  Oillls 
street  to  First  and  np  First  to  tlie  mill.    On 
the  day  of  this  accident  I  was  loading  cars 
at  the  mill.    First  noticed  tills  opening  at 
noon  when  I  went  to  dinner  at  Mrs.  Bodes. 
Going  to  dinner  I  went  nnder  tlie  cars  on  the 
track  next  to  tlie  mill  and  crossed  the  place 
where  Sites  was  injnred;   I   returned  tbe 
same  way,  heard  a  little  girl  hollo.    This  at- 
tracted my  attention  to  the  accident.    The 
place  tills  accident  occurred  or  about  that 
place  is  used   for  a  crossing  generally  by 
people  gtring  back  and  forth.    Quite  a  num- 
ber of  working  people  go  to  work  backwards 
and  forwards  morning  and  evening;  more  at 
that  time   than    any    other  time.    Tbe  mill 
hands  nse  tliat  spring  In  the  summer  when 
the  Ice  man  don't  come  aronnd.    They  cross 
the  tracks  and  go  through  the  cut  by  Mrs. 
Swhmey's  house.    The  school  children  cross 
at  the  place  where  Sites  was  Injured,  or  a 
little  below  that    When  mud  track  Is  full  of 
cars,  the  only  crossing  is  in  -front  of  Mra 
Bodes'  bouse,  unless  they  crawl  nnder  or  go 
over  the  cars.    At  the  time  of  this  accident 
the  tracks  were  full  of  cars,  on  account  of 
harvest  time.    When  you   come  down  the 
gnlch  and  mud  track  Is  full  of  cars  they  cross 
In  front  of  the  Rodes  house,  by  passing  the 
receiving  track.    I  cannot  say  It  Is  the  regu- 
lar   crossing    placa    It    Is    usnally    used. 
When  mud  track  Is  full  of  cars  they  cross 
almost  In  front  of  Mrs.  Rodes*  hons&"    On 
cross-examination  he  testified:  "People  cross 
at  the  mill   and  east  of  the  mill  wherever 
they  find  an  opening  in  tbe  cars;  no  regular 
eroding.    In  going  to  dinner  that  day,  I  had 
to  crawl  nnder  the  first  string  of  cars,  then 
went  down  and  found  fbis  opening  and  cross- 
ed over  almost  In  front  of  Mrs.  Rodes'  house. 
I  do  not  remember  how  I  got  through  the 
day  before.    Sometimes  the  opening  is  at  one 
point  and  sometimes  at  another.    Sometimes 
yon  have  to  go  zigzag.    The  openings  are 
not  made  straight    There  Is  no  special  place 
where  the  railroad  always  keeps  an  opening 
through  the  cars  standing  on  the  receiving 
track.    They  come  as  a  result  of  the  way  the 
can  happen  to  be  set  In.    One  pnll  of  cars 
would  be  set  In  and  go  pretty  near  the  west 
end  of  the  Belt  receiving  track,  then  another 
car  wUl  come  that  will  leave  an  opening. 
Another  pnll  be  set  In  that  will  leave  another 
opening.    That  is  the  way  they  are  formed, 
niere  is  no  special  place  kept  open  between 
tbe  cars  In  front  of  Mrs.  Rodes'  house." 

Charlie  Bums  testified  substantially  as 
follows:  "I  am  14  years  old  and  live  at  Sec- 
ond and  Tracy  street;  have  lived  there  about 
two  years.  On  the  day  of  this  accident  I  was 
sweeping  wheat  out  of  the  car  east  of  where 
the  accident  occurred.  Tbe  car  I  was  in  was 
standing  by  itself  east  of  this  train  of  cars. 
I  passed  this  opening.  It  was  about  four 
feet  wide.  Mud  track  was  full  of  cars. 
There  were  no  cars  east  of  the  one  I  was  in. 
There  was  a  string  of  cars  east  of  me,  but 


not  on  the  same  track.  Hie  string  of  cam 
west  of  me  bumped  against  the  c^ar  I  was  in. 
There  was  no  wlilstle  blown  or  bell  rung  be- 
fore tbe  bump.  I  was  where  I  could  have 
heard  It  When  tbe  bump  came,  I  heard  Mr. 
Sites  say,  'Oh,  my  Ck>d!'  I  jumped  oat  of 
the  car  and  ran  to  where  he  was  lying.  The 
switctiing  crew  had  gotten  to  him  before  I 
reached  there.  The  head  switchman  of  the 
Chicago  &  Alton  was  taking  his  name.  I  had 
been  there  about  three  hours  before  the  ac- 
cident The  cars  west  of  me  and  those  on 
mud  track  were  there  all  that  time.  When  I 
came  down  from  the  west  end  of  the  string 
of  cars  there  was  no  switch  engine  around 
there.  The  Chicago  &  Alton  switch  engine 
was  there  three  hours  before  but  not  on  this 
track.  There  Is  a  path  coming  down  from 
the  spring  and  goes  over  the  crossing;  right 
across  Forest  avenu&  It  goes  right  across 
the  track  there  from  the  spring.  People  on 
the  northwest  side  of  the  mill  come  up  by 
Rodes'  and  around  there  to  that  gulch.  A 
good  many  do  that  Some  cross  on  the  west 
part  of  the  mill  and  some  at  the  east  part, 
where  Forest  avenue  runs  through.  People 
north  and  west  of  the  mill  cross  In  front  of 
the  Rodes  house.  Almost  all  the  people  on 
the  north  of  the  track  nse  that  spring.  They 
have  to  cross  the  track  to  get  to  it  I  see 
one  or  two  people  come  off  the  bill  and  go 
down  to  the  mill  and  other  places  across  the 
track.  There  are  four  houses  on  tbe  north 
side  of  the  track.  On  the  south  side  there 
are  three  houses  on  the  hill  and  four  along 
the  Bide  of  the  hill."  On  cross-examination 
he  testified:  "I  was  sweeping  wheat  out  of 
the  cars  for  my  chickens.  There  were  seven 
or  eight  cars  ahead  of  the  car  I  was  in, 
then  this  space  and  then  the  car  I  was  in. 
These  cars  did  not  run  west  as  far  as  Oillls 
street  It  is  pretty  near  500  feet  from  the 
point  where  Sites  was  injured  to  Gillls  street 
These  cars  would  take  up  about  300  feet  I 
was  down  to  GlIIls  street  and  rememt>er  that 
the  cars  did  not  run  down  there.  I  came 
down  Oillls  street  and  down  the  track. 
People  coming  down  tbe  draw  would  cross 
over  mud  track  if  they  could  get  through  the 
cars  and  walk  over  to  the  opening  east  of  the 
mill.  Lots  of  them  do  that  that  are  going  to 
the  north.  If  they  find  the  track  fnll  they 
had  to  go  west  until  they  found  an  opening. 
There  was  no  regular  place  for  an  opening 
between  the  cars." 

J.  D.  Wilkinson  testified:  "On  the  day 
of  tbe  accident  I  was  working  at  the  Zen- 
ith Mills;  had  been  working  there  some- 
thing over  a  year  before  the  accident  Peo- 
ple living  09  the  north  and  south  sides  of 
tbe  track  are  accustomed  to  cross  the  trade 
along  abont  where  Sites  was  injured,  in 
front  of  tbe  Rodes  house.  Mud  track  is 
generally  filled  with  cars.  At  that  season 
of  tbe  year  it  Is  generally  filled.  People 
have  been  crossing  in  front  of  tbe  Bodes 
house  ever  since  I  have  been  there.  I 
see  cliildren  crossing  at  about  that  placa^ 
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Dont  know  whether  they  are  going  to 
school  or  not  A  little  girl  told  me  about 
the  accident  Troost  avenne,  If  cat  through, 
would  cross  the  trades  at  the  east  end  of 
the  mill  near  Mrs.  Rodea'  house.  Sites 
was  lying  right  In  front  of  this  house;  I 
usually  crossed  where  Sites  was  injured." 
On  cross-examination  he  testified :  "In  cross- 
ing the  tracks  I  crossed  at  differoit  places, 
according  to  where  I  found  an  opening.  Do 
not  always  find  the  opening  at  the  same 
place.,  If  I  bad  to  go  too  far  to  find  an 
opening,  I  would  climb  over  the  cars.  Peo- 
ple cross  at  different  points  betwem  OU- 
11s  and  Lydla  avenue.  Most  of  us  cross 
in  front  of  the  Bodes  house.  I  bave  seen 
them  cross  the  tracks  diagonally  from  the 
hollow  to  the  east  end  of  the  mill.  The 
Bodes  house  is  probably  a  half  a  Mock  from 
the  entrance  of  the  draw." 

Mrs.  Harriet  Bums  testified  substantially 
as  follows:  "I  live  in  the  bottom  close  to 
the  Zenith  Mllla  I  have  lived  in  that  neigh- 
borhood 16  years.  In  the  last  four  or 
five  years  I  have  noticed  the  people  cross- 
ing the  tracks,  and  would  say  they  are  all 
accustomed  to  crossing  there  by  Mrs.  Rodes' 
house;  not  just  exactly  at  one  place,  but 
somewhere  right  close  there.  I  had  to  use 
water  from  this  spring  for  quite  a  while; 
also  sent  the  children  after  water.  We 
usually  crossed  back  and  forth  at  this  place 
where  Mr.  Sites  was  injured.  Mud  track 
runs  within  10  feet  of  'my  front  gate.  It 
is  usually  filled  with  cars  they  are  not  us- 
ing. They  usually  left  a  passageway  when 
the  track  was  filled  with  cars.  I  don't  think 
they  left  it  at  Mrs.  Bodes'  bouse.  The 
passageway  was  generally  left  right  in  front 
of  my  grate.  The  passageway  Is  just  a 
little  east  of  the  Bodes  house;  about  straight 
across  the  end  of  mud  tnA."  On  cross- 
examination  she  testified:  "I  live  about 
200  yards  east  of  Mrs.  Bodes'  house,  near- 
er the  road.  People  pass  back  and  forth 
over  the  track  there.  We  live  under  the 
hill,  and  there  is  no  passageway  without 
coming  there.  They  pass  through  the  cars 
and  over  the  tracks  at  the  mouth  of  the 
gulch.  Go  diagonally  over  to  the  east  end 
of  the  mill.  Coming  down  the  gulch  go- 
ing to  the  coalyard,  they  have  to  go  to  the 
east  to  cross  the  tracks.  Some  pass  over 
the  track  west  of  the  mill;  bnt  It  is  not 
a  public  crossing.  This  gulch  comes  down 
across  the  track  at  the  east  end  of  the 
mill.  Most  of  the  crossing  is  at  that  place. 
The  reason  of  that  Is  there  Is  an  open  space 
with  a  path  winding  around  in  between 
these  houses.  The  gulch  is  about  100  feet 
from  the  Bodes  house." 

O.  S.  Peppard  testified  substantially  as 
follows:  "I  am  a  postman,  and  have  been 
In  the  service  28  years.  When  Mr.  Sites 
was  put  on  duty  he  was  given  the  west 
limits  of  my  route,  which  extended  to  Gil- 
lis  street     I  traveled  this  route  twice  a 


day  or  21  years.  Sites  traveled  It  three 
times  a  day.  He  was  assigned  to  this  route 
the  Ist  of  July,  1901.  In  making  my  route 
I  had  to  cross  from  north  of  the  Zenith  Mills 
over  to  Mrs.  Bodes'  house  and  deliver  her 
mall,  then  crossed  back  to  the  Zenith  Mills 
and  made  my  delivery.  I  generally  crossed 
In  front  of  Mrs.  Bodes'  bonse,  possibly  a 
little  close  to  the  west  end  of  tbe  mill;  gen- 
erally an  opening  In  front  of  her  house 
or  a  little  to  the  west  Tbe  track  in  front 
of  her  bouse  from  the  opening  in  front  of 
her  to  onus  street  was  generally  full  of 
cars.  Mud  track  was  generally  fnll  of 
cars  also.  People  generally  crossed  tbe 
track  in  front  of  Mrs.  Bodes'  house — any- 
where along  there.  People  going  over  to 
get  water  would  generally  cross  the  tracks 
in  front  of  Mrs.  Bodes'  house.  I  crossed 
wherever  I  could.  I  have  gone  under  tbe 
cars,  gone  over  them,  and  gone  around  them. 
There  was  more  often  an  opening  there  than 
any  other  place.  People  crossed  at  this 
place  ever  since  I  carried  mail  there.  Per- 
sons living  diagonally,  that  Is  below  Mrs. 
Bodes'  bouse  or  above,  or  anything  of  that 
kind,  they  might  go  in  a  different  way, 
but  persons  calling  on  Mrs.  Bodes  or  her 
family  or  boarders,  anything  of  that  kind, 
generally  crossed  in  front  of  her  house.  This 
was  the  best  opening  always."  On  cross- 
examination  he  testified:  "Delivering  mail 
there  I  noticed  people  crossing  the  tracks 
at  different  points  between  Gillls  and  Lydla 
avenue.  Speaking  generally,  the  people 
crossing  these  yards  bad  to  go  according 
to  where  they  could  find  an  opening  through 
tbe  various  strings  of  cars.  This  opening 
varied  according  to  the  way  the  cars  hap- 
pened to  be  placed  in  there.  It  was  not 
always  at  the  same  place  because  it  was  a 
switch  track.  People  living  west  of  the 
mill  would  cross  west  of  the  mill,  and  those 
living  east  of  the  mill  would  cross  east  of 
the  mill.  The  public  generally  that  crossed 
at  Mrs.  Bodes'  house  were  people  going 
to  her  house,  boarders,  some  of  the  family, 
or  myself.  As  a  general  proposition,  I  had 
more  mail  for  the  Bodes  house  than  any 
others  on  that  side.  After  delivering  mall 
to  her  house  and  other  families  living  on 
the  south  side  of  tbe  trails,  I  would  go 
down  to  Swlnney's  and  then  cross  over  to 
the  mill,  crossing  east  of  Mrs.  Bodes'  If 
I  could  find  an  opening.  It  was  the  shortest 
quickest  and  handiest  for  me  to  cross  in 
front  of  her  house;  generally  crossed  where 
I  could  find  an  opening.  Years  ago  there 
was  a  spring  between  the  Bodes  house 
and  the  gas  house.  At  that  time  people 
crossed  west  of  her  house  going  to  that 
spring." 

The  plat  hereto  referred  to  Is  here  in- 
serted. The  Chicago  &  Alton  tracks  ap- 
pearing in  white,  the  Kansas  City  Subur- 
ban Belt  tracks  in  yellow,  and  tb»  Hl»- 
souri  Padflc  tracks  in  red. 
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Ttaa  rallnMUl  tracks  referred  to  In  tbe  oplnloa  are  represented  thus: 
■"-—^    Cliicaso  ft  Alton,    (white) 
™^   Kaoasa  Citr  Suburban  Belt,    (yellow) 
^■"  Mlasonrl  Faolfle.    (red) 
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At  tbe  close  of  the  eTldence  on  the  part 
of  the  plaintiff  defendants  requested  the 
court  to  Instruct  tbe  Jury  to  return  a  verdict 
for  tbe  defendants.  This  Instruction,  which 
was  in  the  nature  of  a  demurrer  to  the  evi- 
dence, was,  bj  the  court,  denied,  to  wtilch  ac- 
tion of  the  court  defendants  duly  preserved 
their  objections  and  exceptions.  The  court 
then  proceeded  to  Instruct  the  Jury  (which 
instructions  will  be  given  attention  during  the 
course  of  tbe  opinion),  and  the  cause  was 
submitted  to  tbe  jury,  and  they  returned  a 
verdict  finding  tbe  Issues  for  the  plaintiff, 
and  assessing  her  damages  at  the  sum 
of  $6,000.  After  unsuccessful  motions  for 
new  trial  and  in  arrest  of  Judgment 
defendants  in  due  time  and  proi>er  form 
prosecuted  their  appeal  to  this  court,  and 
tbe  record  is  now  before  us  for  oooslderation. 

Samuel  W.  Moore  and  Cyrus  Crane,  for 
appellants.  A.  N.  Adams  and  Scarritt, 
Griffith  &  Jones,  for  respondent 

FOX,  J.  (after  stating  the  facts).  Tbe 
record  in  tbls  cause  presents  but  two  legal 
propositions  for  consideration:  JX)  It  is 
earnestly  insisted  that  the  trial  court  com- 
mitted error  in  submitting  this  cause  to  tbe 
Jury  upon  what  is  commonly  called  tbe  hu- 
manitarian doctrine.  '  (2)  It  is  contended  tliat 
tbe  ''facts  developed  upon  the  trial  were  in- 
sufficient to  warrant  tbe  court  in  submitting 
the  cause  to  tbe  Jury  upon  any  theory.  Tbe 
instruction  of  tbe  court,  which  undertakes 
to  cover  the  entire  case,  and  upon  which  ap- 
pellants predicate  their  complaints  of  error, 
was  as  follows:  "Tbe  Jury  are  instructed 
that  if  you  believe  from  tbe  evidence  that 
Wm.  R.  Sites  was  injured  and  killed  on  or 
about  tbe  6tb  day  of  September,  1901,  and 
that  at  that  time  and  for  a  long  time  prior 
thereto  the  plaintiff,  Laura  A.  Sites,  was  and 
bad  been  the  wife  of  said  Wm.  R.  Sites,  and 
that  on  or  about  tbe  6th  day  of  September, 
1900,  tbe  defendants,  Knott  and  Swinney, 
were  appointed  by  the  United  States  Circuit 
Court  of  the  Western  Division  of  the  Western 
District  of  Missouri  receivers  of  all  tbe  prop- 
erty and  effects  of  the  Kansas  City  Suburban 
Belt  Railway  Company,  and  that  thereupon 
the  defendants  took  possession  and  control 
of  said  property  and  continuously  thereafter, 
and  on  said  6tb  day  of  September,  1901, 
managed,  controlled,  and  operated  the  said 
railroad,  and  the  cars  and  engines  thereon 
through  their  servants  and  agents,  and  that 
defendants'  said  servants  and  agents  were 
on  the  said  6th  day  of  September,  1901,  en- 
gaged in  the  operation,  control,  and  manage- 
ment of  a  certain  switch  engine  on  ttie  tracks 
of  the  said  Suburban  Belt  Railway  Company 
at  or  about  the  intersection  of  said  tracks 
-with  Gillis  street  in  Kansas  City,  and  that 
on  said  day  there  were  at  and  near  tbe  inter- 
section of  Troost  avenue  and  First  avenue. 
In  Kansas  City,  Mo.,  a  number  of  railroad 
tracks,  extending  in  an  easterly  and  westerly 


direction,  along  which  there  were  stationed 
and  standing  a  large  number  of  cars  at- 
tached together  and  extending  from  about 
onus  street  eastward  to  a  point  at  or  near 
tbe  intersection  of  said  trades  with  said 
Troost  avenue,  and  that  the  place  last  afore- 
said said  cars  were  separated,  and  that  on  said 
date,  and  for  long  time  prior  thereto,  the  lo- 
cality on  both  sides  of  said  trades  at  tbe 
place  last  aforesaid  was  a  populous  neighbor- 
hood, and  that  on  said  date,  and  for  a  long 
time  prior  thereto,  persons,  and  tbe  public 
In  general,  having  occasion  so  to  do,  were 
accustomed  to,  and  did,  continuously  cross  and 
recrosB  said  tracks  at  the  place  last  afore- 
said, and  about  tbe  point  where  said  cars 
were  left  separated  as  aforesaid,  and  ttiat 
defendants,  through  their  servants  and  agents, 
knew  thereof,  and  that  on  or  about  tbe  date 
last  aforesaid,  the  said  William  R.  Sites  was 
lawfully  pursuing  bis  business  of  distributing 
mail  as  a  United  States  postman,  and  that 
be,  while  lu  tbe  exercise  of  that  degree  <^ 
care  wblcb  an  ordinarily  careful  and  prudent 
person  would  exercise  under  the  same  or 
similar  circumstances,  and  while  attempting 
to  cross  said  tracks  near  their  intersection 
with  Troost  avenue,  and  where  said  cars 
were  left  separated  as  aforesaid,  was  run 
against,  crushed,  and  killed  by  the  said  cars 
so  standing  on  one  of  said  tracks  being  witb 
force  and  violence  propelled  against  lUm, 
and  that  said  cars  were  proi)elled  against 
him  by  tbe  said  switch  engine  then  being 
operated  and  controlled  by  the  servants  and 
agents  of  defendants  In  charge  thereof,  and 
that  said  servants  and  agents  of  defendants 
in  charge  of  said  switch  engine  negligently 
propelled  tbe  same  against  said  cars  witb 
force  and  violence  without  giving  a  signal  or 
warning  of  the  approach  of  said  engine  or 
cars,  and  thereby  caused  tbe  said  injuries 
to  said  Sites  from  which  be  died,  or  if  tbe 
said  servants  and  agents  of  defendants  In 
charge  of  said  switch  engine  caused  or  per- 
mitted tbe  same  to  be  propelled  against  said 
cars,  and  tbe  said  cars  against  said  Sites, 
and  internally  injured  blm  after  they  saw,  or 
by  tbe  exercise  of  ordinary  care  might  have 
seen,  said  Sites  approaching  and  attempting 
to  cross  said  tracks  on  which  said  cars  were 
standing,  and  in  a  situation  of  peril  from  said 
cars,  and  after  tbe  said  servants  and  agents 
In  charge  of  same,  said  switch  engine,  might, 
by  tbe  exercise  of  ordinary  care,  have  stop- 
ped said  engine  and  avoided  such  injury, 
then  your  verdict  should  be  for  the  plaintiff 
In  the  sum  of  five  thousand  ($5,000)  dollars." 
It  will  be  observed  that  this  instruction  un- 
braced two  theories  upon  which  this  cause 
was  submitted  to  tbe  Jury:  First,  that  the 
place  where  plaintiff's  husband  was  killed 
was  a  regular  and  recognized  crossing  of  the 
railroad  trades  for  the  use  of  tbe  public,  and 
at  tbe  time  be  was  killed  there  was  an  oi>en- 
lug  for  tbe  purpose  of  allowing  persons  to 
pass  over  said  tracks  at  said  crossing,  and 
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that  Uie  agents  and  servants  of  defendants, 
operattDg  the  engine  and  cars  on  said  tracka, 
negligently  and  carelessly  caused  said  open- 
ing to  be  closed  up,  without  giving  any  signal 
or  warning  of  the  approach  of  the  engine, 
thereby  caiudng  the  Injuries  to  and  death  of 
plalntUTs  husband ;  second,  that  "If  the  said 
servants  and  agents  of  defendants  In  charge 
of  said  switch  engine  caused  or  permitted 
the  same  to  be  propelled  against  said  cars, 
and  the  said  cars  against  said  Sites,  and  in- 
ternally injured  him,  after  they  saw,  or  by  the 
.  exercise  of  ordinary  care  might  have  seen, 
said  Bites  approaching  and  attempting  to 
cross  said  tracks  on  which  said  cars  were 
standing,  and  In  a  sltnatloa  of  peril  from  said 
cars,  and  after  the  said  servants  and  agents 
In  charge  of  same,  said  switch  engine,  might, 
by  the  exercise  of  ordinary  care,  have  stopped 
said  engine  and  avoided  such  injury,  then 
yonr  verdict  should  be  for  the  plaintiff  in  the 
sum  of  five  thousand  ($5,000)  dollars." 

I.  We  have  indicated  In  the  statement  of 
this  cause  substantially  the  testimony  as  ap-' 
pUcable  to  the  vital  questions  presented  In 
the  record,  and  have  carefully  read  in  detail 
all  of  the  testimony  elicited  upon  the  trial 
«t  this  case,  and  we  are  unable  to  discover 
snob  a  state  of  facts  surrounding  this  ac- 
«id«grt  M  aathorlzed  the  court  to  submit  the 
cause  to  the  jury  upon  what  is  known  as  the 
humanitarian  doctrine.  This  doctrine  is  now 
well  settled  in  this  state  and  proceeds 
upon  the  theory  that  the  par^  injured  was, 
in  the  first  instance,  guilty  of  some  negligence 
by  placing  himself  in  a  position  of  peril, 
bat  that  such  n^IIgence  would  not  prevent  a 
recovery  if  the  agents  and  servants  operating 
the  engine  and  cars  could  have  seen  him  in 
such  position  of  peril  in  time  to  have  avoided 
the  Injury  by  the  exercise  of  ordinary  care 
on  tbelr  part  The  testimony  In  this  case 
is  by  no  means  clear  and  satisfactory  as  to 
the  approach  of  this  engine  to  GUIis  street 
preparatory  to  conpling  to  the  string  of 
<!ar8  which  were  standing  on  the  track  upon 
which  plaintiff's  husband  was  killed.  How- 
ever, for  the  purpose  of  treating  of  this  part 
of  the  instruction,  which  submitted  to  the 
jury  the  questlMi  of  the  negligence  of  the 
d^endants  in  falling  to  stop  the  engine  In 
time  to  have  avoided  such  Injury  after  having 
seen  the  deceased,  or  by  the  exercise  of  rea- 
sonable care  conld  have  seen  him,  in  a  posi- 
tion of  peril,  it  mf^y  be  conceded  that  this 
engine  was  cmning  from  a  southwesterly  di- 
rection through  a  deep  cut  which  hid  the  view 
of  the  place  where  plalntlfTs  husband  was 
undertaking  to  cross  the  track,  until  it  had 
almost  reached  the  west  side  of  Olllls  street 
The  facts  developed  upon  the  trial  of  this 
case  indicate  that  it  was  the  purpose  of 
plaintiff's  husband,  who  was  a  postman  and 
bad  mail  for  delivery  at  the  Zenith  Mills,  to 
go  from  the  Bodes  cottage  across  the  track, 
where  he  was  injured,  to  the  Zenith  Mills. 
The  testimony  farther  shows  that  there  was 
a  pile  of  ties  south  of  the  track  on  which  de- 


ceased was  Injured,  and  an  open  space  be- 
tween this  pile  of  ties  and  the  tra<ik  of  about 
five  feet  and  the  only  opportunity  that  the 
defendants'  «nploy68  on  the  engine  could  have 
of  seeing  the  deceased  would  be  as  he  passed 
north  of  the  pile  of  ties  along  this  5-foot 
space.  Let  the  presumption  be  Indulged  that 
the  engineer  saw  the  deceased  as  he  walked 
along  in  this  6-foot  space  in  which  the  testi- 
mony Indicates  that  he  might  have  been  en- 
abled to  see  him,  must  not  the  presumption  al- 
so be  equally  indulged  that  the  deceased  saw 
the  approaching  engine?  The  facts  in  this 
case  show  that  the  deceased  was  in  no  peril- 
ous position  until  he  undertook  to  go  through 
the  small  opening  between  the  cars  on  that 
track.  We  are  of  the  opinion  that  it  is 
logical  that  if  the  engineer  saw  the  deceased 
approaching  this  open  space  where  he  intend- 
ed to  cross  going  to  the  Zenith  Mills,  that 
it  must  be  presumed  that  the  deceased  also 
saw  the  engine,  and  that  If  this  was  a  regular 
and  recognized  crossing,  both  by  the  public 
and  the  defendants,  as  contended  tor  by  the 
respondent  with  the  presumption  that  the 
deceased  saw  the  approach  of  the  engine,  in 
view  of  the  fact  that  the  engine  was  abont 
to  couple  upon  the  string  of  cars  on  the 
track  which  the  deceased  was  seeking  to 
cross,  the  engineer  had  the  right  to  presume 
that  the  deceased  would  take  no  steps  that 
would  bring  him  into  danger  of  the  cars  in 
the  closing  of  the  opening. 

The  law  upon  this  branch  of  this  instmc- 
tlon  may  thus  be  briefly  stated:  If  the  place 
where  the  deceased  was  killed  was  a  regular 
and  recognized  crossing  of  the  track  at  that 
point  by  the  public  and  the  defendants,  and 
the  engineer  saw  the  deceased  approaching 
the  crossing,  he  had  the  right  to  presume 
that  the  deceased  had  due  r^ard  for  his 
own  safety  and  would  stop  before  he  reached 
the  point  of  peril  patent  before  him.  The 
physical  facts  show  that  the  crossing  of 
the  tracks,  as  Indicated  oa  the  plat  filed  in 
the  statement  of  this  case,  was  at  all  times 
attended  with  peril  and  danger  to  the  pedes- 
trian ;  In  other  words,  the  situation  confront- 
ed those  who  desired  to  cross  these  tracks 
with  danger  and  peril.  Therefore,  if  It  be 
conceded  that  the  engineer  could  have  seen 
the  deceased,  it  must  also  be  conceded  that 
the  deceased  could  have  seen  at  least  the 
engine  which  the  engineer  was  operating,  and 
indulging  the  presumption  that  he  did  see 
the  engine  and  was  approaching  a  crossing  of 
the  trade  for  pedestrians,  it  is  manifest  that 
the  engineer  had  the  right  to  Indulge  the 
presumption  that  the  deceased  would  not 
undertake  to  pass  through  the  small  open- 
ing left  between  the  cars  upon  the  trade 
npon  which  he  was  injured.  This  branch  of 
the  instruction  must  not  be  confounded  with 
the  other  theory  upon  which  this  cause  was 
submitted  to  the  jury,  that  Is,  of  the  fail- 
ure to  give  a  warning  or  signal  of  the  clos- 
ing of  the  opening  between  these  cars  at  a 
crossing  for  pedestrians.    For  upon  this  prop- 
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oBltlon  It  Is  not  a  question  as  to  whether  or 
not  It  wae  the  duty  of  the  engineer  to  give 
a  signal  or  warning;  that  is  involved  In 
another  separate  and  distinct  proposition. 
The  simple  question  here  confronting  us 
is  whether  or  not  the  facts  as  develc^jed 
Justified  that  part  of  the  instruction  which 
authorized  a  recovery  upon  the  allied  negli- 
gence of  defendants  in  failing  to  stop  its 
engine  in  time  to  have  avoided  the  injury. 
The  failure  to  ring  a  bell  or  to  give  any  warn- 
ing has  no  application  to  the  question  now 
under  oiscussion.  The  rule  as  above  in- 
dicated, applicable  to  the  facts  in  this 
case,  Is  fully  supported  by  the  uniform  ex- 
pression of  this  court  In  an  unbroken  line  of 
decisions  announcing  the  rule  in  cases  em- 
bracing a  similar  state  of  facts.  There  Is, 
however,  a  clear  and  well-preserved  dis- 
tlncti(xi  applicable  to  Infants  to  whom  con- 
tributory negligence  cannot  be  applied  and  to 
other  persons  where  the  facts  upon  the  trial 
of  the  cause  show  that  the  party  approaching 
the  crossing  is  obviously  unmindful  of  the 
approach  of  the  train  or  is  in  some  way 
hampered  or  Impeded  so  that  he  cannot  stop 
and  let  it  pass.  The  facts  in  this  case  do 
not  place  the  deceased  as  falling  within  the 
line  of  cases  preserving  this  distinction.  He 
was  a  man  of  ordinary  Intelligence;  no 
complaint  of  his  eyesight  or  hearing,  and 
was  simply  approaching  what  respondent 
contends  was  a  regular  crossing,  and  the  en- 
gineer had  a  right  to  indulge  the  presumption 
that  the  deceased  would  stop  before  under- 
taking to  cross  through  the  small  open  space 
between  the  cars  on  the  tra<^  An  infant 
Incapable  of  appreciating  danger,  is  in  a  peril- 
ous position  within  the  contemplation  of  the 
rule  announced,  wh^i  seen  by  the  operators 
of  the  train  approaching  a  crossing,  but 
such  Is  not  the  case  with  an  adult  This  dis- 
tinction was  drawn  in  the  case  of  Frlck  v. 
Railway  Co.,  76  Mo.  595.  It  was  said  by  the 
court  in  that  case  that  "the  defendant  con- 
tends that  the  first  and  second  Instructions 
given  at  the  request  of  the  plalntUT,  and  the 
first  and  second  Instructions  given  by  the 
court  of  its  own  motion,  are  erroneous,  in 
that  th^  fail  to  tell  the  Jury  that  the  de- 
fendant was  liable  only  in  case  its  servants 
failed  to  exercise  ordinary  care  to  prevent 
the  injury,  after  they  became  aware  of  the 
danger  to  which  the  plalntlfT  was  exposed. 
This  would  undoubtedly  be  a  proper  quali- 
fication of  the  Instructions  referred  to,  If 
this  were  the  case  of  an  adult  who  had  been 
guilty  of  contributory  negligence."  Where 
persons  are  upon  the  railroad  track  in  plain 
view  of  those  operating  the  engine,  appar- 
ently nnmlndful  of  the  approach  of  such  en- 
.  glne,  or  where  there  is  something  In  the  con- 
duct of  the  pers(»  approaching  the  crossing 
and  about  to  cross  tbe  track  at  a  point  where 
the  train  men  are  required  to  keep  a  lookout, 
showing  that  he  does  not  realize  the  danger 
or  Is  In  such  condition  as  not  to  appreciate 


it,  then  tbe  humanitarian  doctrine  Js  appli- 
cable and  tax  full  force.  Kellny  v.  Railway 
Co.,  101  Mo.  67,  18  8.  W.  806,  8  L.  R.  A.  783: 
Bunyan  v.  Railway,  127  Mo.  18,  29  S.  W.  842; 
Chamberlain  v.  Mo.  Pac.  Ry.  Co.,  133  Mo. 
687,  33  S.  W.  437,  34  &  W.  842;  Holden  v. 
Railway  Co.,  177  Ma  456,  76  S.  W.  973;  Morg- 
an V.  Railway  Co.,  169  Mo.  262,  60  S.  W.  195; 
Klockenbrlnk  v.  Railway  Co.,  172  Mo.  678, 
72  S.  W.  000.  In  Bunyan  v.  Railway  Co., 
127  Mo.  13,  29  S.  W.  842,  tbe  testimony  show- 
ed that  the  grlpman  discovered  that  de- 
ceased was  staggering  and  did  not  know . 
what  be  was  doing  when  at  least  five  or  six 
feet  from  the  track.  It  la  dear  that  a  party 
In  that  condition  approaching  a  track  was  in 
a  perilous  and  dangerous  ccmdltion  before 
going  onto  the  track,  and  no  presumption 
could  be  indulged  by  reasMi  of  such  conduct 
that  the  deceased  would  stop  and  avoid  tbe 
danger,  and  the  court  very  clearly  announces 
the  rule  under  that  state  of  facts,  that  "it 
was  the  duty  under  these  circumstances 
to  have  at  once  taken  precaution  to  pre- 
vent the  collision.  He  should  not  have  de- 
ferred action  until  the  deceased  had  placed 
himself  in  a  dangerous  position,  when  it 
was  manifest  to  him  that  he  was  heedlessly 
staggering  into  it"  On  the  other  hand,  it 
has  been  uniformly  held  by  tills  court  In 
the  absence  of  any  testimony  showlns  the 
condition  of  the  party  approaching  tbe  rail- 
road crossing,  that  he  is  unmindful  of  tbe 
approaching  danger  or  that  he  is  In  such  a 
condition  as  not  to  appreciate  it  those  in 
charge  of  the  train  have  the  right  to  pre- 
sume. In  the  first  place,  that  such  person 
will  keep  out  of  danger  and  not  until  they 
have  good  reason  to  believe  be  will  do 
so,  are  they  required  to  use  all  proper  means 
at  their  command  to  prevent  Injuring  him. 
Boyd  V.  Railway  Co.,  106  Mo.  371,  16  8.  W. 
909 ;  Ouyer  v.  Railway  Co.,  174  Mo.  344,  73 
S.  W.  684;  Van  Bach  v.  Railway  Co.,  171 
Mo.  338,  71  S.  W.  858;  Thompson  v.  Railway 
Co.,  93  Mo.  App.  648,  67  8.  W.  693;  Davies 
V.  Railway  Co.,  159  Mo.  1,  60  8.  W.  882; 
Reno  V.  Railway  Co.  (Ma  8np.)  79  8.  W. 
464;  McOauley  v.  Transit  Co.  (Mo.  8up.)  79 
S.  W.  461 ;  Evans  v.  Wabash,  178  Mo.  608.  77 
8.  W.  615;  Roenfeldt  v.  Railway  Oo.  (Mo. 
8up.)  79  8.  W.  706. 

The  rule  Is  nowhere  more  clearly  or  terse- 
ly stated  than  in  Guyer  v.  Railway  Ca,  174 
Mo.  844,  73  S.  W.  584.  yalliant  J.,  tn  speak- 
ing for  the  court  thus  stated  the  law:  "The 
theory  of  the  plalntitF  Is  that  the  man  run- 
ning the  engine  saw,  or  ought  to  have  seen, 
her  husband  as  he  was  thus  approaching  the 
tracks.  Suppose  the  engineer  saw  him;  w^hat 
did  he  have  a  right  to  presume?  It  was  day- 
light the  engine  coming  was  in  plain  view 
to  tbe  man  or  the  roller  as  he  was  to  the 
engineer.  There  was  nothing  to  suggest  to 
tbe  engineer  that  the  other  was  oblivious  to 
the  situation,  or  that  he  had  failed  to  use 
his  eyes  and  see  what  every  <me  else  there 
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nw.  Any  reasonable  man  In  fbe  engineer's 
positloiL  would  presume  that  the  man  on  the 
roller  would  stop  before  crossing  and  let  the 
engine  pass."  The  testimony  of  nearly  all 
tbe  witnesses  In  this  cause  Indicates  that  the 
■pace  between  the  cars  tliroagh  which  the 
deceased  was  attempting  to  pass,  was  only 
abont  two  feet.  Under  tbe  facts  dereloped 
In  this  case,  his  position  was  not  a  dangerous 
or  perilous  one  until  he  stepped  upon  the 
track,  and  there  Is  an  entire  absence  of  any 
testimony  that  after  he  did  so  that  defend- 
,  ants'  employes  could  have  in  any  way  averted 
'  the  Injury.  We  have  carefully  considered 
all  of  the  testimony  as  applicable  to  the  prop- 
osition now  under  discussion,  and  the  concln- 
sion  Is  inevitable,  as  was  ruled  in  the  cases 
of  Coyer  v.  Railway  Ca  and  Van  Bach  v. 
Railway  Co.,  supra,  that  evoi  though  it  be 
conceded  tliat  the  engineer  saw  the  deceased 
approaching  dangerously  near  the  crossing, 
;et  he  had  a  right  to  presume  that  Mr.  Sites, 
who  was  injured  and  killed,  had  used  bis 
eyes  and  would  act  as  a  reasonably  prudent 
man  under  the  circumstances  and  for  his 
own  preservation.  On  the  theory  that  tbe 
engineer  saw  tbe  deceased  and  that  the  de- 
ceased saw  the  engine,  the  presumption 
logically  follows  that  the  deceased  would 
itop  before  undertaking  to  cross  the  track 
through  this  narrow  passageway  between 
the  cars.  That  this  is  what  a  careful  and 
prudent  person  would  have  done  under  the 
circumstances  Is  emphasized  by  the  conduct 
and  actions  of  plalntlfTs  own  witness,  Mrs. 
Stanley,  who  crossed  at  the  same  place  only 
a  few  minutes  before  Mr.  Sites  was  killed. 
She  stopped  and  would  not  undertake  to  go 
through  that  narrow  passageway  until  she 
had  made  an  Investigation  as  to  whether  an 
engine  was  preparing  to  couple  upon  the 
string  of  cars  located  upon  said  track.  The 
testimony  in  this  cause  did  not  warrant  the 
snbmlsslon  of  the  case  to  tbe  Jury  upon  the 
theory  of  the  humanitarian  doctrine,  and  the 
rabmisslon  of  it  to  the  Jury  upon  that  theory 
constitutes  reversible  error. 

2.  Tbla  brings  us  to  the  consideration  of 
the  second  and  only  remaining  proposition 
Involved  in  this  proceeding;  that  Is,  was 
there  sufficient  testimony  to  authorize  tbe 
nibmlsslon  of  this  cause  to  tbe  Jury  upon  the 
charge  of  negligence  of  tbe  defendants  in 
falling  to  give  any  signal  or  warning  of  the 
approach  of  the  engine,  by  which  tbe  space 
or  opening  between  the  cars  on  tbe  railroad 
tnck  through  which  tbe  deceased  was  at- 
tonpting  to  pass,  was  closed.  At  the  very 
iBceptlon  of  the  consideration  of  this  propo- 
sition It  Is  manifest  that  the  testimony  on 
the  part  of  the  plaintiff  Is  by  no  means  clear 
or  satisfactory.  The  crucial  question  upon 
this  blanch  of  the  case  is  the  nature  and 
character  of  the  crossing  where  plaintiff's 
bosband  was  killed.  We  think  It  is  clear 
that  the  testimony  in  this  case  falls  to  show 
any  regularly  used  open  public  street  cross- 
ing of  tbe  tracks  at  tbe  point  where  plaintUCa 


husband  was  killed,  hence  tbe  question  is 
narrowed  down  as  to  whether  It  was  such  a 
crossing  as  is  Indicated  by  the  allegations 
in  the  petition  of  plaintiff,  that  is,  at  a  point 
where  "a  great  number  of  people  are,  and 
were  at  the  times  herein  referred  to  and  for 
a  long  time  prior  thereto,  accustomed  to  and 
did  dally  cross  the  said  tracks,  of  all  of  which 
facts  defendants,  through  their  servants  and 
agents  in  charge  of  their  said  railroad,  en- 
gines, and  cars,  had  notice;  that  at  all  tbe 
times  herein  referred  to  the  said  William  B. 
Sites,  while  engaged  In  the  service  of  Ibe 
United  States  government  in  carrying  and 
delivering  mail  to  tbe  residents  and  persons 
engaged  in  business  at  or  near  the  intersec- 
tion of  said  railroad  tracks  with  the  west 
line  of  Troost  avenue  In  said  city,  was  ac- 
customed to  and  did,  as  one  of  the  public, 
daily  cross  the  said  railroad  tracks  at  and 
near  the  west  line  of  tbe  said  Troost  avenue 
and  where  the  public  were  accustomed  to 
and  did  cross  as  aforesaid."  Tbe  testimony 
of  the  witnesses  on  the  part  of  the  plaintiff, 
as  is  substantially  indicated  in  the  statement 
of  this  cause,  upon  their  examination  in 
chief,  tends  to  show  that  the  point,  where 
the  deceased  was  killed,  had  been  used  for  a 
number  of  years  as  a  place  for  crossing  the 
tracks  by  the  public  in  that  community  and 
people  having  business  in  that  neighborhood; 
but  it  will  be  observed  upon  cross-examina- 
tion that  nearly  all  of  them  state  that  there 
was  no  regular  place  of  crossing  these  tracks 
In  the  yards;  that  people  crossed  at  various 
places  between  Glllls  street  and  Lydla  ave- 
nue, wherever  they  could  find  an  opening; 
in  other  words,  that  the  place  of  crossing 
these  tracks  largely  depended  upon  tbe  con- 
venience of  tbe  particular  person  and  where 
an  opening  could  be  found  through  the  cars, 
and,  in  fact,  tbe  record  discloses  that  there 
were  instances.  If  no  such  opening  was  found, 
persons  would  at  times  crawl  under  or  climb 
over  tbe  bumpers  on  the  cars.  While  tbe 
point  at  which  tbe  deceased  was  killed  may 
not  have  been  an  open  public  street,  yet  It 
does  not  follow  that  defendant  owed  no  duty 
to  the  public  In  crossing  its  tracks  at  that 
point  If,  at  tbe  place  where  deceased  was 
killed,  the  people  for  any  considerable  length 
of  time,  as  is  Indicated  by  tbe  allegations  in 
tbe  petition,  had  been  accustomed  to  and  did 
dally  cross  the  railroad  tracks  at  that  point, 
and  tbe  defendant  permitted  them  to  cross, 
and  recognized  their  right  to  do  so,  and  in 
recognition  of  this  custom  and  right  on  the 
part  of  the  public  to  cross  tbe  tracks  at  that 
point,  were  in  the  habit  of  leaving  openings 
for  tbe  public  to  pass  over  Its  tracks  at  that 
point,  under  such  circumstances  defendants 
owed  it  to  tbe  public  and  those  who  were  In 
the  habit  of  passing  through  such  openings 
to  give  some  reasonable  or  suitable  warning 
of  its  intention  to  close  this  opening,  and  it 
constitutes  negligence  if  It  failed  or  neglected 
BO  to  do.  On  the  other  hand,  if  these  railroad 
tracks  were  In  the  yards  of  the  railroad  corn- 
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"pnny,  across  which  there  were  no  open  pub- 
lic streets,  and  the  defendants  did  not  recog- 
nize the  right  of  the  public  to  cross  the  rail- 
road track  at  the  point  where  deceased  was 
■killed,  and  did  not,  by  Its  conduct  or  actions 
In  re8i)ect  to  the  management  and  control  of 
such  tracks,  indicate  Its  recognition  of  such 
right,  and  the  openings  between  these  cars 
■were  merely  chance  or  accidental  openings, 
then  persons  who  sought  to  pass  through 
such  openings  would  not  be  warranted  in 
treating  such  openings  as  an  implied  in- 
Tltatlon  to  use  such  openings  for  a  crossing, 
-and  the  defendants  would  not  be  required, 
under  such  circumstances,  to  give  a  warn- 
ing or  signal  of  the  closing  up  of  any  such 
-accidental  or  chance  opening,  and  would 
not  be  liable  for  Injuries  sustained  by  others 
In  undertaking  to  use  such  openings  as  a 
passageway  over  the  tracks  by  reason  of 
the  failure  to  give  such  signal  or  warning. 

If  the  point  where  plalntlfTs  husband  was 
Skilled  was  a  crossing  for  the  public  as  herein 
indicated,  and  the  public  bad,  for  any  con- 
■slderable  time,  been  using  same,  and  the  right 
•of  the  public  to  so  use  such  crossing  was 
recognized  by  the  defendants,  and  tliat  it 
was  the  customary  and  usual  method  of 
.placing  cars  on  said  tracks  so  as  to  leave  an 
■opening  for  the  public  to  cross,  and  plaintlfTs 
husband  came  to  said  crossing  and  found 
such  opening,  then  he  was  Justified  In  acting 
upon  this  Implied  iuTitation  to  cross,  and  11 
was  unquestionably  the  duty  of  the  defend 
ant  to  give  some  suitable  or  reasonable  warn 
-ing  before  closing  such  opening.  On  the  otb 
•er  hand,  it  must  not  be  overlooked  that  the 
opening  must  be  of  such  a  nature  and  char- 
4icter  as  to  Indicate  to  a  reasonably  prudent 
man  that  the  defendants  Intended  that  the 
public  should  use  such  opening  as  a  crossing. 
The  "case  of  Qurley  v.  Railway  Co.  was  three 
times  before  this  court;  first  In  93  Mo.  446, 
^8  S.  W.  218 ;  second  In  104  Mo.  211, 16  S.  W.  11, 
and  third  in  122  Mo.  141,  26  S.  W.  053.  The 
rules  of  law  as  announced  in  that  case  liave 
not  been  departed  from  by  this  court,  and 
we  know  of  no  case  where  the  law  as  appll- 
-cable  to  the  proposition  now  in  hand  Is  more 
•clearly  or  correctly  stated.  In  that  case 
plaintiff  sought  a  recovery  for  injuries  re- 
ceived while  crossing  through  a  passageway 
'between  the  cars  of  the  railway  company  at 
-the  town  of  Pleasant  Hill.  The  testimony  In 
that  case  clearly  indicated  the  point  of  cross- 
ing, and  it  was  sliown  by  the  agent  of  the 
defendant  that  it  constructed  a  sidewalk  be- 
tween its  rails  to  conform  to  the  walk  com- 
ing down  from  the  hotel  to  its  depot,  and  that 
be  kept  a  space  open  between  the  cars  for 
-the  public  travel.  In  fact  the  great  weight 
of  the  evidence  showed  that  more  citizens 
of  Pleasant  Hill  used  this  crossing  than  any 
other  crossing  in  the  city,  and  it  bad  been 
used  for  a  i)eriod  of  20  years.  There  was 
testimony  In  that  case  showing  that  the  de- 
fendant had  been  in  the  habit  of  leaving  an 
opes  apace  for  the  passage  of  the  public  at 


this  particular  point  crossing  the  tracka. 
This  cause  was  reversed  and  remanded  by 
this  court  In  83  Mo.  and  6  8.  W.,  with  the 
same  result  In  104  Mo.  and  16  S.  W.,  and  the 
judgment  for  $6,000  was  afllrmed  in  122  Mo. 
and  26  S.  W.  Gantt,  J.,  speaking  for  this 
court  in  104  Mo.  and  16  S.  W.,  in  that  case. 
In  discussing  the  roles  of  law  applicable  to 
the  leaving  of  a  space  or  opening  between  the 
cars  at  a  point  where  the  public  had  been  in 
the  habit  of  crossing,  said :  "Now,  it  may  t>e 
conceded  that  if  when  plalndfl  came  there 
the  cars  were  opened  as  If  to  Invite  the 
public  to  cross,  and  it  was  the  custom  of  the 
defoidant  when  it  had  finished  Its  switching 
to  leave  an  opening  between  the  cars  at  this 
crossing  for  the  public,  then  unquestionably 
It  would  be  the  duty  of  defendant  to  give 
some  suitable  or  reasonable  warning  before 
closing  the  same,  for  the  protection  of  those 
who  used  the  crossing,  and  plaintiff  might 
well  have  supposed  it  would  be  safe  to  cross 
If  he  was  not  otherwise  advised  that  the  de- 
fendant was  about  to  close  this  gap  or  open- 
ing, and  acting  upon  this  invitation  he  would 
be  protected."  During  the  course  of  tfae 
opinion  In  that  case  this  court  announced 
in  no  uncertain  or  ambiguous  terms  what 
should  have  been  told  the  jury  as  a  guide  In 
reaching  their  conclusions.  It  was  said: 
"We  hold  that  it  should  have  distinctly  said 
to  the  jury  that  If  the  company  was  in  the 
bablt  of  making  these  openings  for  the  public 
to  pass  over  Its  track  at  this  point,  and  when 
plaintiff  came  to  this  crossing  these  cars  were 
so  separated  as  to  Induce  plaintiff  and  the 
public  to  believe  the  company  intended  they 
should  use  it  for  a  crossing  and  he  did  so 
believe,  then  plaintiff  was  justified  in  acting 
upon  this  implied  invitation,  and  defendant 
owed  It  to  him,  under  such  circumstances, 
to  give  some  reasonable  or  suitable  warning 
of  its  intention  to  close  this  opening,  and  it 
would  be  liable  to  plalntifT  if  it  neglected  so 
to  do.  On  the  other  hand,  the  court  should 
have  said  to  the  jury  that.  If  the  company 
bad  placed  its  cars  In  such  close  proximity 
tliat  it  was  dangerous  or  tiazardous  for  any- 
one to  attempt  to  pass  between  them,  and  It 
would  appear  to  a  reasonably  prudent  man 
that  the  company  did  not  intend  the  public 
should  use  said  opening  as  a  crossing,  then 
the  Implied  Invitation  to  pass  was  revoked, 
and  plaintiff  was  not  justified  in  riskins 
himself  between  the  cars  at  said  croBsIng. 
This  was  a  question  for  the  jury,  under  the 
evidence  and  proper  instructions."  It  was 
further  stated,  during  the  course  of  the  opin- 
ion in  that  case,  that  "common  prudence  and 
care  required  of  plaintiff  to  look  and  ascer- 
tain whether  he  could  safely  pass  through 
that  train,  and  common  prudence  dictated 
tliat  he  should  not  recklessly  expose  himself 
to  tfae  danger  of  being  crushed  between  tfaoar 
cars.  Tbeir  very  position  was  a  warning  to 
a  man  of  ordinary  prudence  to  stay  out. 
The  plaintlfTs  conduct  savoni  of  redcless 
rashness." 
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Xow,  while  it  mnst  be  conceded  that  the  law 
■was  properly  and  correctly  declared  in  Gurley 
T.  Railway,  and  also  from  the  disclosures  of 
the  record,  had  Mr.  Bites  exercised  the  same 
care  and  prudence  that  Mrs.  Stanley,  a  wit- 
ness for  the  plaintlfF,  did,  before  undertaking 
to  alter  the  narrow  passageway  between  the 
cars,  that  this  accident  would  have  been 
arolded,  it  by  no  means  necessarily  follows 
tbat  the  instruction  given  by  the  court,  at  the 
request  of  the  plaintlfF,  upon  this  branch  of 
the  case  was  erroneous.  Upon  plaintilTs 
theory  of  this  case  it  declared  the  law  cor- 
rectly, and  if  the  defendants  desired  the  ques- 
tions more  sharply  presented,  and  the  facts 
in  this  case  were  sufficiently  similar  to  those 
in  the  Qurley  Case  to  warrant  the  court  In 
declaring  the  law  as  indicated  in  that  case, 
it  was  clearly  the  duty  of  the  defendants  to 
request  such  declarations  as  would  properly 
submit  the  questions  to  the  Jury.  If  the 
pialntifTs  husband  was  killed  through  the 
negligence  of  the  defendants  in  failing  to  give 
a  proper  signal  or  warning  of  the  dosing  up 
of  the  opening  between  the  cars  at  the  point 
wliere  death  resulted,  then  she  is  entitled 
to  recover.  But  on  the  other  band,  no 
essential  fact  should  be  Ignored,  and  if  the 
death  of  the  husband  of  plaintiff  resulted 
from  his  own  negligence,  there  should  be  no 
recovery.  The  affirmance  of  this  Judgment 
in  favor  of  plaintiff  can  only  be  justified  after 
a  submission  of  the  cause  to  the  Jury  upon 
InstmcUons  which  are  applicable  to  the  es- 
sentia] facts  necessary  to  a  recovery. 

We  have  Indicated  our  views  upon  the  le- 
gal propositions  presented  by  the  record  be- 
fore as,  and  to  the  end  that  the  parties  may 
be  fully  heard  upon  the  facts  of  this  case, 
and  the  law  declared  covering  every  feature 
of  the  case,  to  which  the  testimony  upon  a 
new  trial  may  be  applicable,  the  Judgment 
sbonld  be  reversed,  and  cause  remanded; 
and  it  Is  BO  ordered.  All  concur,  except 
OEAVE8,  J.,  not  sitting. 


CITY    OF   JOPLIN    r.    JACOBS. 

(Kansas  City  Conrt  of  Appeals.    Missouri. 
June  18,  1900.) 

iHTOxicATiNe  LiquoBS— MuNioiPii.  Rsoin^- 

noM— Pdbuc  Mobaxs. 

A  city  has  no  power  either  under  the  au- 
thority to  suppress  tippling  hoases,  or  nnder 
tbe  general  law  remilating  dramshops,  to  adopt 
aa  ordinance  making  it  unlawful  for  a  keeper 
of  a  dramshop,  defined  by  Rev.  St.  1886,  i  2990, 
as  a  person  permitted  by  law  to  sell  intoxicat- 
ing liquors,  to  allow  women  to  enter  the  dram- 
«)iap  and  obtain  liqnor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29. 
Cent  Dig.  Intoxicating  Liqnors,  (8  7-13.] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; Howard  Gray,  Judge. 

Louis  Jacobs  was  charged  with  violating 
an  ordinance  of  the  city  of  Joplln.  From 
A  Judgment  sustaining  a  demurrer  to  tbe 
complaint,  the  city  appeals.    AfDrmed. 


Geo.  J.  Qrayston,  for  appellant  F.  M. 
Cummlngs,   for   respondent 

BLLISON,  J.  The  defendant  is  a  licensed 
dramshop  keeper  In  the  city  of  Joplln.  He 
was  charged  with  violating  an  ordinance  of 
such  city  "in  relation  to  wlnerooms,"  by 
having  connected  with,  or  as  a  part  of  bis 
dramshop,  a  "wineroom"  where  female  per- 
sons were  allowed  to  enter  for  the  purpose 
of  being  supplied'  with  intoxicating  liquor, 
and  where  they  were  so  supplied.  There  was 
a  demurrer  to  the  complaint  and  it  was 
sustained  by  the  circuit  court  The  city 
appealed. 

Much  of  the  argument  in  this  case  has  beoi 
directed  to  an  ascertainment  of  the  mean- 
ing of  the  words  "tippling  house,"  as  dis- 
tinguished from  that  of  "dramshop."  The 
cause  of  such  contention  Is  that  tbe  char- 
ter of  cities  of  the  third  class,  to  which  Jop- 
lln belongs,  empowers  such  cities  to  suppress 
tippling  houses  and,  while  providing  for 
licensing  of  dramshops,  does  not  grant  au- 
thority to  suppress  them.  The  city's  theory 
is  that  a  dramshop  and  a  tippling  house  are 
one  and  the  same  thing,  and  that  authori- 
ty to  suppress  a  tippling  house  embraces 
authority  to  prevent  a  sale  of  liquor  to  wo- 
men by  a  dramshop  keeper.  In  some  Juris- 
dictions there  is  a  distinction  made  between 
a  dramshop  and  a  tippling  house;  in  others, 
no  distinction  is  recognised.  Both  are  places 
where  intoxicating  liquors  may  be  purchased 
at  retail.  To  tipple,  is  to  drink  intoxicat- 
ing liquors,  and  to  take  a  dram  is  the  same 
thing.  Whether  there  is,  in  reality,  any 
substantial  difference  between  a  dramshop 
and  a  tippling  shop,  we  need  not  inquire, 
for  the  reason  that  in  a  legislative  sense, 
there  is  a  recognized  difference  and  dis- 
tinction made  between  them  in  this  state. 
Our  Legislature  has  designated  a  licensed 
place  for  the  sale  of  intoxicating  liquors  as 
a  dramshop,  and  to  be  a  dramshop,  as  known 
to  the  law,  it  must  be  licensed.  Section 
2990,  Rev.  St  1899.  The  charter  of  cities 
of  the  third  class  does  not  authorize  the 
suppression  of  the  dramshop,  known  as  such 
by  the  general  law.  The  defendant  as  al- 
ready stated,  is  a  licensed  dramshop  keeper 
and  so  long  as  he  does  not  violate  the  gen- 
eral law,  or  any  valid  ordinance,  bis  dram- 
shop cannot  be  suppressed  by  the  city.  On 
the  other  hand,  there  is  no  provision  for 
licensing  a  tippling  house  in  cities  of  the 
third  class,  and  such  house  Is  therefore  an 
unlicensed  place,  and  power  to  suppress  it 
la  expressly  granted. 

The  defendant  is  charged,  as  a  dram- 
shop keeper,  with  tbe  violation  of  an  ordi- 
nance .which  forbids  the  keeping  of  a  room 
where  intoxicating  liquors  are  sold  to  women 
who  may  enter  such  room.  It  Is  evident 
from  the  face  of  tbe  ordinance  that  it  is 
not  Intended  merely  as  a  regulation  of  a 
dramshop,  of  a  character  like  those  which 
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provide  that  there  shall  not  be  Bide  doors, 
or  closed  doors,  or  window  shades,  or 
screens.  Nor  was  it  Intended  merely  to 
prevent  separate  rooms  for  women,  or 
women  and  men.  So  it  is  likewise  clear  that 
it  was  not  Intended  to  merely  regulate  the 
dramshop  as  to  any  particular  class  of  wo- 
men to  whom  liquor  must  not  be  sold,  for 
It  prohibits  a  sale  to  any  of  the  female  sex. 
It  was  clearly  Intended  to  prohibit  the  sale 
of  Intoxicating  liquor  to  female  persons;  for 
It  makes  it  unlawful  for  the  dramshop  keeper 
to  allow  any  such  person  to  come  Into  his 
dramshop  to  obtain  liquor.  It  is  an  ab- 
solute prohibition  against  the  sale  of  in- 
toxicating liquor  to  women. 

The  question  Is:  Is  such  an  ordinance  an- 
thorized  by  the  general  state  law  as  to  dram- 
shops? It  Is  easily  answered,  "No."  The 
general  state  law  has  a  large  variety  of 
provisions  made  In  the  regulation  of  dram- 
shops. Thus,  the  keeper  of  such  shop  can- 
not sell  to  minors,  nor  to  habitual  drunkards, 
nor  to  Indians  or  intoxicated  persons,  nor 
to  stndents.  Nor  can  be  keep  musical  in- 
struments. Nor  can  he  allow  sparring,  box- 
ing, billiards,  pool,  cards,  or  dice.  Nor  can 
be  employ  females  in  such  shop.  But  no- 
where Is  it  said  that  he  cannot  sell  to  a 
woman  merely  because  she  is  a  woman. 
Bnt,  notwithstanding  the  ordinance  Is  not 
authorized  by  the  general  state  law.  If  au- 
thorized by  the  charter  fOT  the  city,  it 
is  valid.  Ample  authority  on  such  an  ordi- 
nance is  found  in  the  charter  of  some  cities, 
as  for  instance,  Kansas  City.  Section  14, 
art  3,  p.  32,  Charter  of  Kansas  City.  But 
no  such  authority  appears  in  the  statutory 
charter  of  cities  of  the  third  class.  A  dram- 
shop keeper's  license,  authorized  by  the  char- 
ter in  such  cities,  is  obtained  under  the  gen- 
eral law,  and  the  dramsbc^  keeper,  during 
the  life  of  his  license  (It  not  being  revoked) 
would  exercise  whatever  substantive  right 
he  has  under  the  general  law.  State  ex 
rel.  V.  McOamiQon,  111  Mo.  App.  626,  86  S. 
W.  510;  subject,  of  conrse,  to  reasonable 
municipal  regulation,  not  Inconsistent  with 
the  general  law. 

The  ordinance  in  question  Is  like  one  or- 
dained by  the  city  of  Denver  in  Colorado, 
which  was  upheld  by  the  Supreme  Ck>urt  of 
that  state  and,  on  appeal,  by  the  Supreme 
Court  of  the  United  States.  Cronin  v. 
Adams,  102  U.  S.  108,  24  Sup.  Ct  219,  48 
L.  Bid.  365.  The  dramshop  keeper  in  thai 
case  claimed  that  the  ordinance,  in  pro- 
hibiting the  sale  of  liquor  to  women,  took 
from  him  a  right  guarantied  by  both  the 
state  and  federal  (Constitutions.  But  in 
that  case  the  power  was  exercised  by  the 
state  of  Colorado.  The  Legislature  of  that ' 
state  granted  to  the  city  of  Denver  excln- 
sive  power  to  prohibit  the  sale  of  intoxi- 
cating liquors,  while,  as  we  have  seen,  the 
IvCglslature  of  this  state  has  not  exercised 
such  power  itself,  nor  has  it  delegated  the 


power  to  cities  of  the  third  class.  There  Is 
no  doubt  of  the  power  of  the  state  to  annex 
to  the  license  of  a  dramshop  keeper  a  con- 
dition that  he  shall  not  sell  to  females.  For 
there  Is  no  right  to  sell  liquors;  It  Is  a 
privilege  only,  and  it  may  be  granted  on 
conditions  to  be  determined  by  the  Legisla- 
ture, or  It  may  be  withheld  altogether.  But 
so  long  as  the  Legislature  neglects  to  pro- 
hibit the  sale  of  liquor  to  women  and  neg- 
lects to  authorize  a  municipality  to  do  so, 
the  latter's  ordinance  to  that  effect  is  In- 
valid. Municipal  corporations  can  only  exer- 
cise such  powers  as  are  expressly  granted 
by  their  charters,  or  those  necessarily  In- 
cident to,  or  implied  In  the  powers  expressly 
granted.  Nevada  v.  Eddy,  123  Mo.  557, 
S68,  27  S.  W.  471.  If  there  be  any  ambigui- 
ty or  reasonable  doubt  as  to  the  grant  of  a 
power.  It  Is  resolved  against  the  munici- 
pality. State  V.  Butter,  178  Mo.  3111, 312,  77 
S.  W.  660;  City  of  C!orvallls  v.  Carlile,  10 
Or.  140,  141,  45  Am.  Rep.  IM;  1  Dillon  on 
Mnn.  Corp.  p.  145. 

Our  conclusion  is  that  the  trial  conrt  prop- 
erly interpreted  the  law,  and  the  JaO^ 
ment  will  be  affirmed.    All  concur. 


INKS   V.    BRAKEBILL   et   aL 

(Kansas  City  Conrt  of  Appeals.    Missouri. 
June  18,  1906.) 

1.  APPEAI/— DiBUISSAI/— lUPEBFBOT   ABSTBACT. 

The  fact  that  an  abstract  of  the  record 
filed  on  appeal  under  appellate  court  rule  No. 
15  (67  S.  W.  vi)  is  imperfect  is  no  ground  for 
dismissing  the  appeal. 

[Ed,  Note. — For  cases  in  iwint,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {{  2618,  312&] 

2.  SaUX— JUBISDICnON    OF    LOWKB    COUKT. 

An  appeal  will  be  dismissed  from  the  Oxitt 
of  Appeals  where  it  appears  that  the  action 
originated  in  a  justice  conrt,  bat  there  is  no 
record  showing  that  the  circuit  conrt  ever  ob- 
tained jurisdiction  by  an  appeal. 
«[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Client.  Dig.  Appeal  and  Error,  i  3124.] 

Appeal  from  Circuit  Court,  Hickory  Coun- 
ty; Argus  Cox,  Judge. 

Action  by  George  W.  Inks  against  John 
Brakebill  and  others.  From  a  judgment  in 
favor  of  defendants,  plalnttff  appeals.  Dis- 
missed. 

J.  W.  Montgomery,  Hazen  Oreen,  and  W. 
L.  Pitts,  for  appellant  Rechow  &  Pufahl  and 
F.  M.  Wilson,  for  respondents. 

BROADDUS,  P.  J.  It  appears  from  the 
record  that  this  suit  was  Instituted  before  a 
justice  of  the  peace,  but  there  Is  nothing  to 
show  that  it  was  there  tried  except  inciden- 
tally, or  how  it  aftCTwards  got  to  the  circuit 
court.  The  resimndents  make  the  point  that 
appellant  has  not  compiled  with  rule  15  of 
this  court  (67  8.  W.  vl),  in  that  they  have 
failed  to  file  an  abstract  of  the  case. 

Appellant  has  filed  printed  matter  contain- 
ing 14  pages,  on  the  cover    of  which  are  the 
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following  worOs:  "Statement  of  Case,"  "Ab- 
stract of  Becord,"  "Assignment  of  Brrors," 
and  "Brief  of  Appellant."  The  contents  are 
under  tbe  following  heads:  "Statement  of 
Case."  "Abstract  of  Becord  Proper."  "Bill 
of  Eixceptlons."  The  "Statement  of  the  Case" 
refers  to  the  evidence.  Tbe  abstract  contains 
the  bill  of  items,  the  fonndation  of  the  snlt 
and  amended  statement  filed  with  tbe  justice. 
There  is  no  showing  of  a  trial  befbre  tbe  Jos- 
tice:  no  Judgment;  and  no  appeal.  Then 
follows  trial  in  tbe  circuit  court.  Judgment 
In  favoE  of  defendant,  and  filing  of  plalntitTs 
motion  for  a  new  trial.  Then  follows  what 
pliilntlff  terms  a  "Bill  of  Bzceptions"  contain- 
In?  his  motion  for  a  new  bearing,  tbe  order 
of  tbe  court  giving  him  time  to  file  his  bill 
of  exceptions,  tbe  filing  of  bis  affidavit  for 
an  appeal,  tbe  granting  of  tbe  appeal,  and 
the  order  tor  filing  the  bill  of  exceptions. 
Then  follows  bis  points  and  anthorlties.  In 
addition,  plaintifr  has  brought  up  a  transcript 
of  tbe  bill  of  exceptions.  T^is  bill  contains 
the  record  proper  and  the  proceedings  of  tbe 
trial.  The  different  orders  of  the  court  re- 
ferred to  are  set  out  in  full,  but  are  not  at- 
tested separately  by  the  clerk.  But  at  tbe 
end  of  tbe  record  made  by  the  bill  tbe  clerk 
certifies,  "That  the  above  and  foregoing  Is  a 
tme  and  complete  transcript  of  tbe  record 
and  proceedings  in  the  cause  therein  named," 
etc.  Tbe  said  certificate  of  the  clerk  is  a 
sufficient  authorization  of  the  matters  con- 
tained in  the  record  proper,  which  are  set 
out  in  the  bill,  but  tbe  usual  and  proper  man- 
ner is  for  tbe  clerk  to  make  out  a  transcript 
of  sncb  record  separate  from  tbe  bill  of  ex- 
ceptions, as  tbe  purpose  of  tbe  latter  is  to 
make  tbe  proceedings  .of  the  trial  a  part  of 
tbe  record,  which  they  would  not  be  other- 
wise. We  snppose  plalntifl?  intended  that 
tbe  paper  be  filed  containing  bis  statement 
and  what  be  calls  a  "Bill  of  Exceptions," 
and  printed  on  the  back  thereof  a  statement 
and  abstract,  as  tbe  abstract  required  by  tbe 
mle.  But,  treating  it  as  such,  it  is  very  im- 
perfect, as  it  fails  to  state  matters  material 
to  tbe  case.  But  under  tbe  ruling  In  State 
ex  rel.  v.  Smith,  172  Mo.  446,  72  S.  W.  692, 
wblcb  practically  destroys  rule  15  as  to  ab- 
stract, an  imperfect  abstract  Is  not  a  ground 
for  dismissing  an  appeal. 

But  tbe  case  will  have  to  be  dismissed  l>e- 
cause  there  Is  no  record  of  any  kind  showing 
that  tbe  drcnlt  court  ever  obtained  Juris- 
diction of  tbe  case  by  appeal.    All  concur. 


PHELPS  V.  MANICKO  et  al. 

(Kansas  City  Court  of  Apneals.    Missouri. 
June  18,  190C.) 

1.  ChaMPEBTT   and   MAINTEMANCE — COKTBAOr 

TO  Conduct  I^itioation. 

Where  plaintiff,  who  was  not  an  attorney, 
agreed  to  take  np  W.'s  cause  of  action  against 
defendant,  employ  lawyers,  get  up  evidence  at 
bis  own  expense,  and  conduct  the  litigation  to 


a  termination,  the  contract  was  void  for  main- 
tenance. 

[Ed.  Note. — For  cases  In  noint,  see  vol.  0, 
Cent.  Dig.  Champerty  and  Maintenance,  {  4.] 

2.   CONIUACIB— IlXEOALITY  OF  CONSIDKKATIOM 
—    AOBBEUBHT    VOIO    FOB    MAIHTXNANOE    — 

Bills  and  Notes. 

Defendant,  after  liberally  watering  bis 
stock  of  whisky,  traded  bis  saloon  to  W.  for 
a  farm,  after  which  plaintiff,  who  had  no  con- 
nection with  the  trade,  agreed  with  W.  to 
secure  a  rescission  for  $1,000,  but  before  doing 
anything  plaintiff  contracted  with  defendant  to 
refrain  from  taking  up  W.'s  cause  for  $62.5,' 
for  $325  of  which  he  accepted  defendant's  note 
sued  on.  Held,  that,  plaintiff's  agreement  with 
W.,  being  void  for  maintenance,  the  surrender 
thereof  was  no  consideration  for  tbe  execution 
of  defendant's  note. 

Appeal  from  Circuit  Court,  Osage  County : 
R..  S.  Ryors,  Judge. 

Action  by  James  L.  Phelps  against  W.  C. 
Manlcke  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

W.  8.  Pope,  W.  L.  Vaugban,  and  W.  L.  Pln- 
neli,  for  appellants.  J.  W.  VoshoU  and  Mon- 
roe &  Zevely,  for  respondent 

ELLISON,  J.  Defendant  gave  to  plaintiff 
his  promissory  note  for  $325,  and  upon  re- 
fusal to  pay  it,  plaintiff  brought  the  present 
action  and  recovered  Judgment  in  tbe  trial 
court. 

It  is  rather  a  remarkable  case.  It  appears 
that  defendant  owned  a  saloon  in  tbe  town 
of  Belle,  Maries  county,  and  one  Jake  Wel- 
ler  owned  a  farm  in  that  county.  They 
made  a  trade  or  exchange  of  the  saloon  for 
the  farm.  It  seems  preparatory  to  tbe  trade 
defendant  liberally  mixed  water  with  his 
stock  of  whisky  and  for  that,  and  other  rea- 
sons, Weller,  as  tbe  lawyers  say,  wanted  to 
rescind;  but  be  himself  expressed  bis  de- 
sire rather  more  forcefully  on  tbe  witness 
stand,  by  testifying  that  being  drunk  when 
he  made  tbe  exchange  be  wanted  to  "rue 
back  on  tbe  trade."  It  became  known  In  the 
town  of  Belle  that  Weller  was  dissatisfied 
with  bis  bargain,  and  wanted  It  undone.  He 
spoke  of  bis  desire  to  this  plalntllt,  who, 
though  not  a  lawyer,  readily  entered  into 
an  arrangement  whereby,  for  $1,000  remun- 
eration, be  would  establish  tbe  status  quo 
between  tbe  parties;  or,  as  he  more  intelli- 
gibly explained  to  Wello:,  be  would  put  him 
back  on  bis  farm,  and  defendant  back  in  bis 
saloon.  It  appears  that  this  arrangement 
to  "break  up  tbe  trade"  came  to  defendant's 
ears,  and  he  became  alarmed  for  tbe  safety 
of  his  ];»x>flt  in  having  traded  water  for  land. 
It  does  not  appear  clearly  Just  how  plaintiff 
and  defendant  came  together,  nor  is  It  clear 
that  plaintiff  took  part  In  having  tbe  story  of 
bis  engagement  with  Weller  to  Interfere  with 
plaintiff's  affairs,  come  to  the  knowledge  of 
the  latter.  At  any  rate  plaintiff  was  not  at 
all  averse  to  the  story  reaching  defendant, 
and,  apparently,  he  did  not  sympathize  with 
defendant's  alarm,  for  be  Added  thereto 
somewhat  by   suggesting  that  he  purposed 
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bavlng  him  "pulled"  by  the  federal  conrt  for 
adulterating  whisky  In  violation  of  the  reve- 
nue law.  Defendant  now  became  nervously 
Bollcltons  as  to  plalntilTg  getting  into  the 
affair  and  began  making  ofFers  of  money  to 
hin)  to  etay  out  He  first  ofTered  $28  and 
pasture  for  some  horses,  which  plaintiff  re- 
jected as  "no  Inducement  at  all."  Defend- 
ant then  smt  for  him  and  offered  him  $250, 
which  he  rejected,  and  they  separated. 
Again  they  met,  and  defendant  offered  him 
$625.  He  took  this  offer  under  advisement 
and  considering  that  staying  with  Waller  in- 
volved "the  employment  of  lawyers"  and  that 
he  would  have  to  "get  up  the  evidence  to 
break  It  up,"  he  concluded  he  "would  not 
make  any  more  out  of  it  (Weller'a  offer) 
than  be  (defendant)  offered  me,  ao  I  went 
back  and  told  him  I  would  take  him  up  at 
that"  But  defendant  did  not  have  the  ready 
money,  and  plaintiff  must  have  It  So  it 
was  finally  arranged  that  defendant  would 
pay  $300  in  cash  and  give  his  note  (the  one  in 
suit)  with  a  surety,  for  $326.  As  just  stated, 
defendant  did  not  have  any  cash,  and  as  ha 
states,  having  before  his  eyes  a  violated  rev- 
enue law  and  a  federal  court  for  which  and 
before  which,  he  was  to  be  "pulled,"  he  gave 
another  party  $100  for  assisting  him  in  bor- 
rowing the  $300  paid  down  to  plaintiff.  This 
short  history  of  how  and  why  plaintiff  aban- 
doned Weller  and  took  up  with  the  other  side 
is  taken  from  plaintiff's  own  testimony  ex- 
cept where  otherwise  Indicated.  Plaintiff 
denies,  however,  that  he  made  the  suggestive 
and  pursuaslve  Intimations  about  the  reve- 
nue law  and  the  federal  court  And  as  we 
intend  to  lay  our  hand  on  the  plaintiff,  or 
rather,  take  the  trial  court's  hand  off  of  the 
defendant,  we  will  pass  that  by  and  only 
consider  the  case  as  made  by  the  evidence  in 
plaintiff's  behalf. 

The  Idea  urged  by  plaintiff  hn  support  of 
the  Judgment  is  that  there  was  a  valid  legal 
consideration  supporting  the  note  in  his  giv- 
ing up  his  bargain  to  serve  Weller  for  $1,000. 
It  is,  however,  a  matter  for  serious  cnsldera- 
tion  whether  in  the  conduct  of  plaintiff  and 
defendant  in  bringing  about  the  abandon- 
ment of  Weller  (If  the  proposed  service  was 
legal)  was  not  of  sufficient  turpitude  to  con- 
demn the  plaintiff.  If  the  law  catches  two 
in  an  evil  transaction,  it  will  frequently  pun- 
ish both,  but  it  never  lends  the  assistance  of 
the  courts  to  one  of  these  to  enforce  the 
other's  promise.  Not  that  the  law  favors 
the  promisee  more,  or  the  promisor  less,  but 
it  is  so  utterly  indifferent  between  the  two 
as  to  refuse  to  move  its  machinery  at  the 
request  of  either.  But  we  pass  by  that  sug- 
gestion to  take  up  one  made  by  defendant's 
counsel  upon  which  we  base  our  Judgment 
Plaintiff  was  an  outside  party  wholly  with- 
out interest  in  the  matters  out  of  which  a 
legal  controversy  might  arise  between  Wel- 
ler and  defendant,  and  according  to  his  own 
statement  he  was  to  take  up  Weller'a  cause, 


employ  lawyers,  and  get  up  evidence  tt  his 
own  expense.  EQs  engagement,  the  aban- 
donment of  which  he  relies  upon  for  con- 
alderation  to  support  the  note,  was  clearly 
and  plainly  what  the  law  calls  maintenance, 
and  was  tiierefore  unlawful.  Duke  v.  Har- 
per, 66  Mo.  Gl,  87  Am.  Rep.  814;  Gilbert  t. 
Holmes,  64  111.  548;  McGoon  v.  Ankeny,  11 
III.  568,  660.  We  considered  each  questioB 
in  a  recent  case  in  this  court,  pronouncing 
acts  of  maintenance  to  be  unlawful  in  this 
stata  Breeden  v.  Insurance  Co.,  110  Mo. 
App.  812,  85  S.  W.  930.  The  abandonment  of 
an  unlawful  enterprise  though  it  would  bare 
been  profitable,  is  not  a  valid  considnatlon. 
It  is  against  public  jimlicy  to  permit  one  to 
'demand  a  price  for  abstaining  from  an  un- 
lawful project  or  an  evil  deed.  In  such  case 
there  can  be  no  consideration,  for  the  wrong- 
doer has  not  lost  anything  which  he  had  any 
right  to  gain.  The  demurrer  offered  by  de- 
fendant's counsel  should  have  been  sustahied. 
The  Judgment  will  therefore  be  reversed. 
The  other  Judges  concur. 


WARNER   V.  MODERN   WOODMEN  OP 
AMERICA. 

(Kansas  City  Court  of  Appeals.    Mlssoori. 
June  18,  1806.) 

1.  iNSUBAItCB— Mdtuai.   Berxfit   Irsubarcc 

—  SUBPERSIOR   OF  MeKBEBS  —   RXUCmAIX- 

IfENT. 

Under  the  by-laws  of  a  mutual  benefit  as- 
sociation stipulating  that  a  member  in  anspen- 
sion  tor  more  than  60  days  and  leas  than  6 
months  on  account  of  non-payment  of  assess- 
ments may,  if  in  good  health,  be  reinstated  on 
furnishing  a  certificate  of  Kood  health  from  bis 
camp  physician  after  medical  examination  by 
him  made,  approved  by  the  head  physician  and 
on  payment  of  tbe  arrearages,  a  suspended 
member  cannot  be  considered  as  reinstated 
until  he  has  submitted  a  truthful  health  certifi- 
cate for  approval  to  the  head  physician,  and 
when  a  snspended  member  has  in  good  faitb 
complied  with  the  condition  of  the  by-laws  the 
society  cannot  refuse  him  as  a  member. 

2.  Sauk. 

A  by-law  of  a  mutual  benefit  society  pro- 
vided that  a  suspended  member  may,  if  in  good 
health,  be  reinstated  on  furnishing  a  certifi- 
cate of  good  health  from  his  camp  physician 
after  medical  examination  by  him  made,  ap- 
proved by  the  head  physician,  and  on  payment 
of  all  arrearges.  A  camp  physician  and  a 
suspended  member,  also  a  physician,  were  to- 
gether for  about  three  hours.  Two  days  there- 
after the  suspended  meml>er  requested  the  camp 
physician  to  issue  a  health  certificate,  stating 
that  he  had  forgotten  to  mention  the  matter  to 
him  the  day  they  were  together.  The  camp 
physician  issued  a  health  certificate  which  was 
mailed  on  the  day  it  was  written.  On  tbe  day 
after,  the  suspended  member  became  sick,  and 
on  the  following  day  his  father  mailed  a  money 
order  for  the  amount  of  the  arrearages,  which 
reached  tbe  clerk  the  following  day.  The  mem- 
ber died  the  day  after.  H^d  InsufiBcient  to 
show  that  the  suspended  member  had  been  re- 
instated. 

Appeal  from  Circuit  Court;  Jailer  Coun- 
ty;  Howard  Gray,  Judge. 
Action  by  Willis  Warner  agaUut  Um  Mod- 
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cm  Woodmen  of  America.  From  a  Judg- 
ment for  defmdant,  plaintiff  appeals.    Af- 

flrmed. 

F.  W.  Heed  and  Shannon  ft  Sbannon,  for 
appellant  Ben].  D.  Smltb,  Thomas  ft  Hack- 
ney, and  Barboor  ft  McDavld,  for  respondent 

BROAODUS,  P.  J.  The  cause  of  action 
set  forth  In  the  petition  Is  to  enforce  the  pay- 
ment of  a  bmefit  certificate  Issued  by  the  de- 
fendant to  Dr.  J.  A.  Warner,  who  died  at 
about  12  (yclotik  m.,  February  16,  1904,  at 
Beeda,  •  Ma,  his  place  of  residence.  The 
certiflcate  was  Issued  In  April,  1901,  for 
tlJOOO,  payable  on  the  death  of  the  insured 
to  bis  two  daughters,  the  plaintiff  being 
their  assignee.  The  deceased  failed  to  pay 
his  assessment  in  November,  1903,  and  there- 
by admittedly  became  suspended  in  accord- 
ance with  the  by-laws  of  the  association, 
from  and  after  December  1,  1903.  He  was 
a  member  of  the  local  camp  of  the  defend- 
ant's order  at  Sarcozle,  Mo.,  and  was  sub- 
ject to  be  reinstated  by  complying  with  sec- 
tion 52  of  defendant's  by-laws.  The  ques- 
tion for  our  consideration  is:  Was  he  re- 
stored as  a.  member  of  the  association  prior 
to  the  time  of  his  sickness  and  death?  Dr. 
Boper,  who  resided  at  Sarcoxle  and  was  camp 
physician  of  Strawberry  Camp  at  Sarcozle, 
on  February  9,  1904,  went  to  the  town  of 
Seeds  for  the  purpose  of  visiting  a  sick  pa- 
tient with  deceased.  They  were  together  on 
that  day  for  about  three  hours;  at  2  o'clock, 
the  end  of  the  time.  Dr.  Roper  returned  to 
Sarcoxle.  On  or  about  February  11th,  Dr. 
Roper  received  from  the  deceased  a  letter 
askbig  for  a  health  certiflcate,  and  stating 
that  he  had  forgotten  to  mention  the  matter 
to  him  when  they  were  together  previously. 
He  at  once  wrote  the  following  certificate: 
"Sarcoxle,  Missouri,  Feb.  11.  1901.  This  is 
to  certify  that  I  have  this  day  examined 
Dr.  J.  A.  Warner,  a  member  of  Strawberry 
Camp  at  Sarcoxle,  Missouri,  and  find  him  in 
good  and  perfect  health,  and  recommend  his 
reinstatement  In  our  Order.  W.  H.  Roper, 
M.  D.,  Med.  Ex.  for  Strawberry  Camp  No. 

."    Dr.  Roper  mailed  this  certificate 

on  the  day  it  was  written  to  Dr.  Warner  at 
Reeds,  but  it  appears  that  It  did  not  reach 
Mm  until  late  on  Saturday,  February  13th. 
On  the  evening  of  the  next  day,  Dr.  Warner 
was  unwell,  and  went  to  bed  and  from  that 
time  until  his  death  he  kept  his  room.  On 
the  next  day,  the  14th  of  February,  plaintiff, 
the  father  of  the  deceased,  bought  a  money 
order  of  the  amount  of  $3.50  and  mailed  It 
to  the  derk  of  the  camp  at  Sarcoxle,  which 
reached  said  clerk  on  the  morning  of  Feb- 
rnary,  the  15th.  On  the  morning  of  the  last- 
named  day  Dr.  Wise  of  Carthage  was  called 
in  professionally  to  see  deceased.  He  went 
to  see  him  again  about  noon  of  the  next  day, 
but  when  he  arrived,  Dr.  Warner  was  dead. 
There  Is  nothing  to  show  that  on  the  day 
Dr.  Warner  received  the  certificate  of  good 
health  be  was  in  other  than  good  health. 


It  was  shown  upon  the  part  of  plaintiff  that 
from  the  time  deceased  kept  to  his  room  he- 
was  not  confined  generally  to  his  bed,  but 
was  up  part  of  the  time,  talked  to  his  friends, 
and  prescribed  for  his  patients  up  to  within 
15  minutes  of  his  death. 

Section  52  of  the  by-laws  ta  as  follows, 
omitting  certain  parts:  "A  beneficial  member 
in  suspension  for  more  than  sixty  days  and- 
less  than  six  months,  on  account  of  nonpay- 
ment of  assessments,  fines,  or  dues.  If  In- 
good  health  •  •  •  may  be  rehistated  up- 
on furnishing  a  certiflcate  of  good  health 
from  his  camp  physician  •  •  •  upon- 
form  prescribed  by  the  executive  council,  af- 
ter medical  examination  by  him  made,  duly 
approved  by  the  head  physician,  and  upon 
payment  of  all  arrearages  of  every  kind. 
•  •  •"  Under  this  section,  the  deceased 
was  entitled  to  stand  as  reinstated  if  in 
good  health  upon  doing  certain  things,  vis., 
by  furnishing  a  certiflcate  of  the  medical  ex- 
aminer of  his  camp  as  to  his  good  health, 
after  medical  examination  by  him. made,  duly- 
approved  by  the  head  physician  of  the  order, 
and  the  payment  of  all  arrearages  to  the  as- 
sociation. Do  the  facts  show  that  deceasedb- 
compiled  with  the  by-law  in  question  T  A» 
it  was  a  part  of  the  contract  of  insurance. 
Its  provisions  should  have  been  substantially 
complied  with.  It  Is  an  admitted  fact  that 
the  medical  examiner  made  no  examination 
of  the  deceased,  and  did  not  know  his  condi- 
tion of  health  at  the  time  he  made  the  certifl- 
cate. It  is,  however,  urged  that  the  medical 
doctor  waived  such  examination.  In  sup- 
port of  this  view,  we  are  cited  to  a  number 
of  cases,  some  of  which  we  will  notice.  In 
Cauveren  v.  Ancient  Order  of  Pyramids,  98- 
Mo.  App.  433,  72  S.  W.  141:  "Deceased  af- 
ter his  default  In  his  dues  made  payment  of 
such  arrears  to  the  local  scribe  who  promised 
to  send  him  a  blank  'health  slip'  to  be  filled 
out  and  returned  to  him,  which  he  failed  to- 
do.  This  practice  appeared  in  other  casea 
without  objection  by  the  company.  Held, 
a  waiver  of  requirement  of  such  certiflcate 
at  the  time  of  paying  the  arrearages."" 
That  was  a  case  where  the  health  certifl- 
cate was  required  to  be  made  out  by  the  mem- 
ber himself,  and  as  It  was  a  practice  of  the- 
association  to  waive  such  certlflcates  the 
court  very  properly  held  that  it  amounted  to 
a  waiver.  In  Boward  v.  Bankers'  Union,  94 
Mo.  App.  442,  68  S.  W.  869,  the  suspended 
member  had  only  to  pay  his  arrearages  If  in 
good  health  to  be  reinstated.  No  certiflcate 
of  good  health  was  required.  It  was  there- 
fore a  question  of  fact  for  the  Jury  to  de- 
termine whether  at  the  time  he  paid  his  ar- 
rearages he  was  In  good  health.  In  Andre 
V.  Modem  Woodmen,  102  Mo.  App.  877,  76- 
S.  W.  710,  it  was  shown  that  the  associa- 
tion was  not  in  the  habit  of  exacting  prompt 
payment  by  members  of  their  dues.  It  was 
held  as  applied  to  that  case  a  waiver.  And 
the  holding  Is  similar  In  Cllne  v.  Sovereign- 
Camp,  Woodmen  Of  the  Wwld   (Mo.  App.) 
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86  8.  W.  SOI;  McMahon  v.  Maccabees,  161 
.Mo.  522,  52  S.  W.  384. 

But  there  was  no  evidence  In  this  case  of 
waiver  except  as  to  the  prompt  parment  of 
dues,  wbich  lias  nothing  to  do  with  the  Issue, 
as  there  was  no  delay  In  that  respect  after 
the  certificate  of  health  was  made  unless  the 
failure  of  the  medical  examiner  to  examine 
deceased  was  such  a  waiver;  and  we  find  no 
evidence  that  such  was  his  custom.  It  seems 
to  us  that  this  was  a  matter  that  the  medical 
examiner  could  not  waive.  He  was  not  an 
agent  of  the  association  with  authority  to 
manage  its  business  affairs  la  any  way  what- 
ever. He  was  simply  a  person  designated 
by  the  laws  of  the  order,  which  were  a  part 
of  the  contract  to  examine  and  make  certifi- 
cates of  health,  and  he  could  only  i)erform 
his  duty  in  that  respect  In  the  mode  provid- 
ed by  the  by-laws,  even  as  to  the  form  of  Us 
certificates.  Besides,  although  he  was  the 
medical  examiner  of  the  association,  he  was 
not  its  agent  in  making  the  health  certificate; 
he  was,  on  the  contrary,  the  agent  of  the 
deceased  In  that  particular  respect  If  In 
good  health.  It  was  the  duty  of  the  deceased 
to  have  bad  himself  examined  by  the  medical 
examiner  and  a  truthful  certiflcate  of  the  con- 
dition of  his  health  made  by  such  examiner 
for  the  approval  of  the  head  physician  of  the 
order.  Every  requirement  of  the  by-law, 
that  was  necessary  in  order  that  he  be  re- 
instated as  a  member,  was  a  duty  resting 
on  him  and  not  upon  the  order,  save  and  ex- 
cept that  of  the  approval  by  the  head  physi- 
cian of  his  health  certificate.  First  it  was 
his  duty  to  obtain  from  the  medical  examiner 
an  examination  and  a  certificate;  second,  to 
pay  his  arrearages,  upon  which  he  stood 
reinstated  when  the  head  physician  should 
have  approved  of  such  certificate.  The  latter 
condition  perhaps  might  be  waived  by  the  as- 
sociation accepting  a  member  as  reinstated, 
as  for  instance,  receiving  his  dues  and  allow- 
ing him  to  participate  In  the  business  of  the 
local  camp  as  other  members.  And  it  may 
be  said  that  a  suspended  member,  such  as 
the  deceased  was,  would  In  law  be  considered 
as  reinstated  if  he  should  pay  all  arrearages 
and  procure  the  required  health  certiflcate 
of  the  medical  examiner,  without  the  approv- 
al of  the  head  physician,  if  the  latter  should 
arbitrarily  and  without  Just  cause  withhold 
his  approval.  But  we  think  it  is  clear  that 
a  suspended  member  should  not  be  consid- 
ered as  reinstated  until  be  has  submitted  a 
truthful  health  certificate  for  approval  to 
the  bead  physldan.  This  provision  in  the 
by-law  is  not  without  meaning,  as  It  was 
evidently  Intended  to  protect  the  order  a- 
galnst  such  cases  as  the  one  ne  are  now 
considering,  a  case  of  collusion  between  the 
suspended  member  and  the  medical  exam- 
iner. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  had  the  said  examiner  made  an 
examination  of  the  deceased  when  he  did 
and  found  him  in  good  health  and  so  certified. 


and  deceased  had  paid  up  his  dues,  that  his 
subsequent  sickness,  if  it  was  such,  wonld 
have  been  a  Justifiable  cause  for  a  retunl 
of  the  head  physician  to  withhold  his  approv- 
al. When  a  suspended  member  has  in  good 
faith  complied  with  every  condition  of  the 
by-law  providing  for  his  reinstatement,  tlie 
society  cannot  refuse  him  as  a  member,  not- 
withstanding his  subsequent  sickness.  In 
this  case,  deceased  failed  in  two  of  the  most 
important  particulars  while  in  good  healtb, 
viz.,  obtaining  a  proper  certiflcate  of  healtli 
and  payment  of  all  dues.  It  is  no  answer 
to  say  that  there  was  evidence  of  good  health 
at  the  time  the  certiflcate  was  made,  and  that 
at  the  time  his  dues  were  paid  he  was  ap- 
parently suffering  from  a  mere  cold,  when 
in  fact  he  was  afflicted  with  the  sldmesa 
that  resulted  in  his  death  In  so  short  a  time 
afterwards.  Dr.  Wise,  who  was  available 
as  a  witness,  was  called  upon  to  attend  de- 
ceased the  day  before  his  death,  and  who 
came  a  second  time  to  see  him,  but  arrlTed 
too  late  to  see  him  alive,  perhaps  might  have 
thrown  some  light  upon  the  nature  of  his  af- 
fliction.   But  he  was  not  called.. 

It  may  be  said  that  the  deceased,  although 
a  doctor  himself,  did  not  anticipate  his  com- 
ing sickness,  but  we  are  impressed  with  the 
conviction  that  at  the  time  the  plaintiff,  the 
fatb^  of  deceased,  procured  the  money  order 
to  pay  the  arrearages  due  the  association, 
grave  apprehensions  existed  in  Ms  mind  as 
to  bis  son's  condition,  which  accounts  for 
bis  baste  in  making  the  payment  for  It  was 
at  this  time  Dr.  Wise  was  sent  for.  What- 
ever may  be  said  as  to  the  condition  of  Dr. 
Warner  at  the  time  be  procured  said  certi- 
ficate from  Dr.  Boper,  there  can  be  no  ques- 
tion but  what  the  former  at  the  time  the 
arrearages  were  sent  to  the  local  camp  knetr 
he  was  then  suffering  from  a  serious  disease, 
which  resulted  the  next  day  in  his  death. 
The  facts  show  beyond  all  reasonable  dispute 
that  deceased  was  not  In  good  health  at  all 
times  during  whl.:b  the  attempt  was  made  to 
reinstate  him  as  a  member  of  tbe  association. 
Under  such  a  state  of  facts  it  Is  unnecessary 
to  refer  to  precedents  In  order  to  sustain 
the  action  of  the  trial  ootirt  in  directing  a 
verdict  for  the  defendant  Its  doty  was  evi- 
dent And  It  exercised  that  Inberoit  power 
which  Is  lodged  In  all  courts  to  prevent  tbe 
consummation  of  an  Injustice  throng  the 
instrumentality  of  a  Jury. 

Affirmed.    All  concur. 


FOSTER    V.    BYRD. 

(Kansas  City  Court  of  Appeals.    MlssonrL 
June  18,  1900.) 

L  DXKDS  —  Mtstakb  —  Descbiftior  —  Evi- 

DBMCB. 

In  an  action  for  breach  of  covenants  o( 
seisin  and  warranty,  evidence  held  to  sustain 
a  finding  a^inst  defendant's  contention  that 
there  was  a  mutual  mistake  in  the  description 
in  the  deed  for  failure  to  exdnde  a  strip  of 
land  previously  sold  to  a  railroad  company. 
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2.  Sahi  —  Dbscriftior  —  Extekt  ov  Lard 
Cor  vktcd— Represem  ATI  o  n  s. 

Where  by  a  warranty  deed  defendant  cov- 
enanted to  give  plaintiff  an  indefeasible  seisin 
of  an  entire  qaarter  section  of  land,  which  he 
n-as  nnable  to  do  because  of  bis  prior  convey- 
ance of  a  strip  containing  more  than  three  acres 
to  a  railroad  company  for  a  right  of  way,  the 
recital  in  the  description  that  the  tract  con- 
tained 160  acres  more  or  less,  constituted  a  mere 
representation  of  the  grantor's  opinion,  and 
not  a  covenant  to  convey  that  quantity  of 
land,  nor  an  afrreement  restricting  the  extent 
of  the  grant  to  snch  represented  quantity. 

3.  CovEHANTB— Tbost   Deeds— SEcrrarrr  fob 
Pbicb— BrFEcrr. 

Defendant  executed  a  warranty  deed  pur- 
porting to  convey  to  plaintiff  an  entire  quarter 
section  of  land,  when  in  fact  he  did  not  own  a 
portion  thereof,  which  he  had  previously  con- 
veyed to  a  railroad  company  for  a  right  of  way. 
The  deed  was  deposited  In  escrow,  after  which 
plaintiff  executed  a  deed  of  trust  to  secure  the 
nnpaid  portion  of  the  price,  which  excepted  snch 
right  of  way  from  its  descriptioia.  when  the  deed 
vas  duly  delivered.  Held,  tliat  tiiere  was  no  in- 
consistency between  the  deed  and  the  deed  of 
trust,  and  hence  there  was  a  breacli  of  the  gran- 
tor's covenant  of  seisin  immediately  on  delivery 
of  the  deed. 

Appeal  from  Circuit  Court,  Linn  County; 
Jno.  P.  Butler,  Judge. 

Action  by  Henry  E.  Foster  against  Arthur 
S.  Byrd.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

C.  C.  Bigger,  for  appellant  A.  W.  Mullins, 
0.  F.  Llbby,  and  H.  J.  Llbby,  for  respondent. 

JOHNSON,  J.  This  is  an  action  to  re- 
cover damages  for  the  breach  of  covenants 
of  seisin  and  warranty  contained  in  a  war- 
ranty deed  executed  and  delivered  by  de- 
fendant to  plalntiil,  wherein  the  grantor 
undertook  to  convey  an  entire  quarter  section 
of  land  In  Linn  county.  A  Jury  was  waived 
and  the  court  found  the  issues  In  favor  of 
plaintiff  and  entered  Judgment  accordingly. 
Defendant  appealed. 

It  ap{)ear8  that  the  quarter  section  of  land 
described  in  the  warranty  deed  contains 
about  164  acres.  Defendant  at  one  time  owned 
the  whole  tract,  but,  in  1888,  deeded  to  a 
railroad  company  a  strip  50  feet  wide  along 
the  west  boundary  line  for  a  railroad  right 
of  way.  This  strip  contained  more  than 
three  acres  and  its  conveyance  left  defendant 
in  the  ownership  and  possession  of  a  frac- 
timi  more  than  160  acres.  Plaintiff,  then  a  citi- 
zen of  Illinois,  came  to  Linn  county.  In  Janu- 
aty,  1902,  to  buy  a  farm  and  accompanied  by 
a  real  estate  agent  visited  defendant's  farm 
:iQd  entered  Into  negotiations  with  him  for 
its  purchase.  Defendant  fixed  the  price  at 
which  he  would  sell  at  |8,800.  Plaintiff 
>-xamlned  the  land,  and,  observing  the  rail- 
road, states  that  he  asked  defendant  If  "It 
''ut  the  field"  and  was  told  that  it  did  not ; 
lie  then  inquired  ^t  defendant  owned  the  full 
Muarter,  and  the  latter  replied  that  he  did. 
This  conversation  Is  denied  by  defendant, 
who  testified,  "I  said  nothing  to  Mr.  Foster 
In  regard  to  the  strip  deeded  to  the  railroad. 
I  loid  him  the  quarter  section  of  land  witb- 
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out  saying  anything  to  him  about  that  strip ; 
he  has  a  quarter  section  Inside  the  fences; 
I  sold  him  what  land  I  had  there,  nothing 
was  excepted  in  the  contract  or  deed." 
Plaintiff  further  said,  but  in  this  was  con- 
tradicted by  defendant  that  the  price  was 
computed  by  the  defendant  at  $65  per  acre. 
On  the  next  day,  January  17th,  plaintiff  In- 
formed defendant  he  would  buy  the  place 
and  the  parties  met  in  a  lawyer's  office  in 
Laclede  and  entered  into  a  written  contract, 
which  expressed  the  following  agreement 
Defendant  agreed  to  execute  a  warranty 
deed  conveying  to  plaintiff  land  described  as 
"all  the  southeast  quarter  of  section  No.  30," 
etc.,  in  consideration  of  the  payment  of 
$8,800  on  these  terms:  $500  cash  was  to 
be  paid  on  the  signing  of  the  contract  and 
the  execution  of  the  warranty  deed  by  de- 
fendant ;  $3,500  to  be  paid  In  cash  on  March 
10th ;  and  plaintiff  was  to  execute  and  de- 
liver his  promissory  j  note  to  defendant  for 
the  remainder  of  the  purchase  money — $4,800, 
and  secure  its  payment  by  a  deed  of  trust  on 
the  land.  The  contract  and  warranty  deed 
were  to  be  deposited  in  a  bank  in  Laclede, 
the  latter  to  be  delivered  to  plaintiff  by  the 
banker  on  the  payment  of  the  $3,500  in 
cash  and  the  delivery  by  plaintiff  of  his  note 
for  $4,800  and  the  trust  deed  securing  it 
At  the  time  of  the  signing  of  this  contract 
defendant  and  his  wife  executed  and  ac- 
knowledged a  warranty  deed  in  which,  for 
the  expressed  consideration  of  $8,800,  they 
conveyed  to  plaintiff  the  land  as  described  In 
the  contract;  1.  e.,  the  entire  quarter  section 
without  excepting  the  part  thereof  previous- 
ly deeded  by  them  to  the  railroad  company. 
Both  plaintiff  and  defendant  could  read  and 
write.  The  former  states  the  contract  and 
deed  were  read  aloud  by  the  attorney  who 
prepared  them  before  they  were  signed,  but 
defendant  says  he  executed  the  papers  with- 
out reading  them  or  hearing  them  read.  The 
contract  and  deed  were  then  deposited,  as 
agreed,  with  the  banker  and  plaintiff  im- 
mediately returned  to  bis  home  in  Illinois. 
Shortly  thereafter  he  received  from  the  at- 
torney at  Laclede  an  abstract  of  title  to  the 
property  and  a  note  and  trust  deed  duly 
prepared,  so  the  attorney  stated  In  the  ac- 
companying letter,  In  accordance  with  the 
provisions  of  the  contract  respecting  the  de- 
ferred payment  of  $4,800.  The  trust  deed, 
however.  In  the  description  excepted  the 
strip  of  land  previously  conveyed.  Plaintiff 
noticed  this,  but  said  nothing  about  It  to  de- 
fendant or  the  Laclede  attorney,  and,  at  the 
appointed  time,  paid  $3,500  in  cash  to  the 
banker,  delivered  his  note  for  $4,800,  and  the 
trust  <ieed  duly  executed,  and  received  the 
warranty  deed  in  return.  He  then  brought 
this  suit  to  recover  the  value  of  the  three 
acres  contained  in  the  portion  of  the  quarter 
section  conveyed  to  the  railroad  company. 
In  his  answer,  defendant  alleges  "that  at 
the  time  said  warranty  deed  and  deed  of 
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trpst  were  so  wrlttcu,  executed,  and  delivered. 
It  was  well  known  to  plaintiff  the  defendant 
did  not  own  eald  strip  of  land  and  was  not, 
and  did  not  sell  or  attempt  to  sell  tbe  same 
to  plaintiff,  and  that  plaintiff  was  not  buying 
the  same,  and  that  said  strip  of  land  was 
Included  In  said  warranty  deed  through  and 
by  the  mutual  mistake  of  the  plaintiff  and 
defendant  and  the  scrlTener  who  prepared 
said  deed."  The  answer  concludes  with  a 
prayer  that  the  deed  be  reformed  to  express 
the  actual  agreement  of  tbe  parties  under 
which  the  sale  was  made.  Tbe  reply  Is  a 
general  denial.  No  declarations  of  law  were 
asked  by  either  party. 

In  this  state  of  tbe  case  the  judgment  of 
tbe  trial  court  will  be  accepted  as  a  finding 
against  defendant  on  the  issue  raised  In  tbe 
answer,  that  the  Inclusion  of  tbe  right  of 
way  In  the  description  of  the  land  conveyed 
In  the  warranty  deed  was  tbe  result  of  a 
mutual  mistake.  The  evidence  introduced 
by  plaintiff  strongly'  negatives  tbe  conclu- 
sion that  such  mistake  occurred.  He,  being 
a  stranger  to  tbe  land,  asked  defendant  If  he 
owned  the  entire  quarter,  and  received  an 
affirmative  answer.  If  bis  testimony  is  to 
be  believed  the  written  contract  of  sale  and 
warranty  deed  expressed  the  actual  agree- 
ment made.  We  are  not  satisfied  that  the 
prqionderance  of  the  evidence  Is  against  the 
finding  of  the  learned  trial  judge  on  this  issue, 
and  therefore  the  finding  will  not  be  disturb- 
ed. Taylor  v.  Cayee,  97  Mo.  242,  10  8.  W. 
832;  Rawlins  v.  Rawlins,  102  Mo.  563,  16 
S.  m  78;  Bank  v.  Murray,  88  Mo.  191; 
Parker  v.  Roberts,  116  Mo.  657,  22  S.  W.  914 ; 
Dunlvan  v.  Dunlvan,  157  Ma  157,  67  8.  W. 
711.  In  tbe  warranty  deed  defendant  cov- 
enanted to  give  plaintiff  tbe  indefeasible 
seisin  of  the  entire  quarter  section.  Tbe 
recital  In  the  description  that  the  tract  con- 
tained 160  acres,  more  or  less,  was  a  mere 
representation  of  the  opinion  of  tbe  grantor, 
and  not  his  covenant  to  convey  that  quanti- 
ty of  land,  nor  an  agreement  between  him 
and  the  grantee  to  restrict  the  extent  of 
tbe  grant  to  such  represented  quantity. 
Corrough  v.  Hamill  (Mo.  App.)  84  B.  W.  96; 
Hobeln  V.  Frick,  69  Mo.  App.  263;  Wood  v. 
Murphy,  47  Mo.  App.  539.  But  defendant  as- 
sumes that  the  delivery  of  tbe  warranty  deed 
In  escrow  was  not  a  delivery  thereof  to  plain- 
tiff, and  that  plaintiff  did  not  become  vested 
with  any  title  to  the  land  before  the  actual 
delivery  of  the  deed  to  him  and  argues  that 
as  this  delivery  was  concurrent  with  that 
of  the  deed  of  trust  from  plaintiff  to  de- 
fendant, both  deeds  should  be  construed  as 
one  Instrument.  We  may  stand  with  defend- 
ant on  this  ground  and  yet  find  ourselves 
unable  to  agree  with  bis  conclusion  that  the 
description  In  the  deed  of  trust  of  tbe  tract 
conveyed  serves  to  control  or  modify  the  ex- 
tent of  the  conv^ance  from  defendant  to 
plaintiff.  The  land  described  in  tbe  trust 
deed  Is  Included  within  tbe  description  ap- 


pearing in  tbe  warranty  deed,  and  the  mere 
fact  that  it  does  not  embrace  all  of  the  land 
conveyed  by  defendant  does  not  bring  the 
two  deeds  in  conflict  nor,  of  Itself,  even  sug- 
gest a  mistake  or  inconsistency.  (Certainly 
a  vendor  In  conveying  a  tract  of  land  ancl 
accepting  from  bis  vendee  a  trust  deed  con- 
veying a  part  only  of  the  tract  to  secure 
unpaid  purchase  money  does  not  raise  any 
question  relative  to  the  extent  of  tbe  grant 
That  is  controlled  by  tbe  covenants  of  tbe 
warranty  deed.  There  being  no  inconsist- 
ency between  tbe  terms  of  the  two  deeds, 
there  is  nothing  to  harmonize  and  tbe  prin- 
ciple followed  In  tbe  cases  of  Geer  v.  Red- 
man, 92  Mo.  376,  4  8.  W.  745,  and  Land  Com- 
pany V.  Campbell,  65  Mo.  App.  109,  has  no 
application.  Tbe  possession  of  the  three 
acres  In  question  was  not  and  cannot  be 
delivered  by  defendant  to  plaintiff;  tbe 
covenants  of  seisin  were  broken  by  def«id- 
ant  at  the  time  of  tbe  delivery  of  tbe  war- 
ranty deed  and  a  cause  of  action  then  ac- 
crued to  plaintiff  for  tbe  recovery  of  the  dam- 
age sustained.  Adklnson  v.  Tomlinson,  121 
Mo.  487,  26  8.  W,  673 ;  Murphy  v.  Price,  48 
Mo.  247 ;  Allen  v.  Kennedy,  91  Ma  824,  2 
S.  W.  142;  Pacare  v.  Chouteau,  13  Mo.  527. 
Tbe  judgment  la  affirmed.    All  concur. 


CLEM  V,  QUINCT,  O.  &  E.  O.  R.  00. 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  18,  1906.) 

1.  Railroads  —  KiLLiRO    Stock  —  Aotiohs- 

PETITION— SUFFICMMOY. 

A  petition  in  an  action  against  a  railwar 
company  for  killing  stock,  which  alleges  that 
the  company  failed  to  maintain  lawful  tencei 
and  cattle  guards,  as  required  by  law;  that 
by  reason  thereof  plaintiff's  animals,  without 
his  fault,  went  on  the  railroad  track  through 
the  defective  fences  and  cattle  gnarda,  at  a 
point  where  the  company  was  by  law  required 
to  erect  and  maintain  the  same,  is  good  after 
verdict,  for  it  cbargea  the  company  with  a 
breach  of  duty  imposed  by  Rev.  St.  1899,  { 
1105,  to  erect  and  maintain  fences  and  cattle 
guards  of  the  standard  fixed  by  section  3294. 

2.  Sake  —  Instructions  —  Subuissior  or 
Matters  of  Law. 

An  instruction  in  an  action  against  a  ndl- 
way  company  for  killing  animals,  submitting 
to  the  jury  the  question  whether  the  railroad 
company  maintained  lawful  fences  and  cattle 
guards,  was  erroneous  because  it  permitted 
the  jury  to  determine  the  law  as  well  as  the  fact 
involved  in  the  issue. 

8.  Appeal  —  Harmxesb  Error  —  Bbboneous 
Instbuctions. 

Where,  In  an  action  against  a  railway 
company  for  killing  animals,  the  evidence  show- 
ed the  failure  of  the  company  to  maintain 
fences  and  cattle  guards,  as  required  by  Rev. 
St.  1899,  S  1105,  and  the  Issue  was  whether 
the  animals  entered  the  track  through  a  gap 
in  the  fence,  or  from  an  adjoining  field  to  a 
wagon  road  and  thence  on  the  right  of  way 
over  a  cattle  guard,  the  errot  in  submittting' 
to  the  jury  the  question  whether  tbe  railroad 
maintained  lawful  fences  and  cattle  guards, 
was  harmless,  because,  whether  the  animala 
entered  the  right  of  way  through  the  open  gap 
in  the  fence  or  over  the  cattle  guard  the  rail- 
road  was   liable. 
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Appeal  from  Circuit  Conrt,  SolliTan  Goirn- 
tj;  Jno.  P.  Butler,  Judg& 

Action  by  W.  A.  Clem  against  the  Qulncy, 
Omaha  &  Kansas  City  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Affirmed. 

J.  0.  Trimble  and  Wilson  &  Clapp,  for  ap- 
pellant Wattenbarger  &  Bingham  and  B.  E]. 
Asb,  for  reqwndent 

JOHNSON,  3.  In  the  first  connt  of  the 
petition  plaintiff  seeks  to  recover  doable 
damages  under  the  provisions  of  section  1105, 
Bev.  St  1899,  for  the  killing  of  two  horses 
by  defendant.  He  had  Judgment  on  this 
count  in  the  sum  of  $470,  double  the  amount 
of  the  verdict  returned,  and  defendant  appeal- 
ed. In  addition  plaintiff  had  Judgment  on  the 
caases  of  action  pleaded  in  the  remaining  two 
counts  of  the  petition,  but  defendant  does  not 
claim  that  erfor  was  committed  In  the  trial 
of  either  of  them,  and  our  inquiry  will  be 
confined  to  the  cause  pleaded  In  the  first 
count 

First,  It  Is  Insisted  by  defendant  that  no 
rause  of  action  Is  pleaded.  The  allegations 
criticised  are  as  follows:  "Plaintiff  further 
states  that  on  said  28th  day  of  November, 
1903,  defendant  failed,  neglected,  and  re- 
fused to  keep  and  maintain  lawful  fences 
along  the  sides  of  Its  railroad  tr»ck  and  to 
construct  and  maintain  cattle  guards,  as  re- 
quired by  law,  where  said  road  passes 
through,  over,  and  across,  the  farm  and  culti- 
vated fields  of  plaintiff.  That  by  reason  of 
defendant's  failure  and  neglect  to  keep  and 
maintain  proper  and  lawful  fences  along 
the  sides  of  Its  said  track  and  to  construct 
and  maintain  cattle  guards  as  provided  by 
law  Inclosing  Its  railroad  on  plalntlfTs  farm, 
the  horses  afore&sdd,  owned  by  plaintiff  and 
by  him  k^t  on  said  farm,  without  the  fault 
or  procurement  of  plaintiff  went  upon  de- 
fendant's railroad,  and  upon  the  track  thereof 
through,  and  over,  said  defective  fences  and 
cattle  guards  where  said  railroad  passes 
through  plaintiff's  farm,  tn  Sullivan  county, 
Uon  at  a  point  where  defendant  was  by  law 
required  to  erect  and  maintain  good  and  law- 
ful fences  along  the  sides  of  its  said  railroad 
and  to  construct  and  maintain  cattle  guards, 
end  not  at  the  crossing  of  any  public  highway 
or  other  road  and  not  within  the  limits  of  any 
hicorporated  town  or  city."  No  attack  was 
made  on  this  pleading  by  demurrer  or  motion, 
but  defendant  answered  to  the  merits.  At 
the  trial  defendant  made  the  general  objec- 
tion that  this  count  of  the  i>etltion  fails  to 
^tate  a  cause  of  action,  but  did  not  state  the 
ground  of  the  objection.  In  the  motion  in 
arrest,  the  objection  was  renewed.  It  is  sup- 
ported here  by  the  argument  that  the  pleader 
Ehonld  have  stated  In  what  manner  the  fences 
and  cattle  guards  were  defective  and  that  the 
omission  of  such  averment  la  not  supplied  by 
the  statement  that  defendant  "failed,  eta,  to 


keep  and  maintain  lawful  fences,  *  *  • 
and  to  construct  and  maintain  cattle  guards 
as  required  by  law,"  since  such  statement  em- 
braces nothing  more  than  a  mere  legal  con- 
clusion. We  have  noted  the  fact  that  the  at- 
tention of  the  trial  court  was  not  called  to 
this  supijosed  defect  until  after  verdict  In 
this  state  of  the  case  the  defect,  If  one  exists, 
win  be  deemed  to  have  been  cured  by  ver- 
dict The  rule  is  well  settled  that  "after  ver- 
dict the  petition  should  not  be  most  strictly 
construed  against  the  pleader,  but  should 
be  construed  liberally  with  a  view  to  sub- 
stantial justice."  Saxton  v.  Railroad,  98 
Mo.  App.  494,  72  S.  W.  717;  Munchow  v. 
Munchow,  96  Mo.  App.  663,  70  S.  W.  386; 
Vivian  V.  Robertson,  176  Mo.  219,  76  S.  W. 
644.  It  cannot  be  denied  that  defendant  was 
notified  by  the  averments  under  consideration 
to  meet  the  charge  of  a  breach  of  the  duty 
Imposed  on  It  by  the  provisions  of  Rev.  St 
1899, 1 1106,  to  erect  and  maintain  on  the  land 
In  question  fences  and  cattle  guards  of  the 
standard  fixed  by  law,  Rev.  St  1899,  ^  8294, 
King  V.  Railway,  79  Mo.  328 ;  and  this  being 
true,  a  fair  and  liberal  construction  of  the  ^ 
petition  necessitates  the  Inference  that  the 
existence  of  the  essential  fact  was  sufficiently 
alleged  to  support  a  verdict 

The  conrt  at  the  request  of  plaintiff  gave 
the  following  instruction:  "The  court  In- 
structs the  jury  that  If  they  find  and  believe 
from  the  evidence  that  plaintiff  was  on  the 
28th  day  of  November,  1903,  the  owner  of 
the  farm  described  in  his  petition  and  that 
defendant  company  on  said  day  owned  and 
operated  a  railroad  through,  over,  and  across 
said  farm  and  the  Inclosed  and  cultivated 
fields  thereof  in  Ducan  township,  Sullivan 
county,  Mo.,  and  that  plaintiff  was  on  said 
date  the  owner  of  the  two  horses  mentioned 
In  said  petition,  and  that  said  horses  were 
kept  in  the  Inclosed  fields  of  plaintiff,  through, 
over,  and  across  which  defendant's  railroad 
passes,  and  that  said  railroad  was  not  in- 
closed by  lawful  fences  on  both  sides  thereof, 
and  that  by  reason  of  such  failure  to  keep 
and  maintain  good  and  lawful  fences  and  cat- 
tle guards  along  its  said  right  of  way,  plain- 
tiff's said  horses  escaped  from  the  pasture 
or  the  inclosed  and  cultivated  fields  as  afore- 
said, and  came  upon  defendant's  railroad, 
without  the  fault  or  procurement  of  defend- 
ant in  Ducan  township,  Sullivan  county.  Mo.,, 
by  reason  of  the  failure  and  neglect  of  de- 
fendant company  to  keep  and  maintain  good 
and  lawful  fences  and  cattle  guards  along 
the  sides  of  its  said  railroad  at  the  place 
where  said  horses  came  upon  the  said  rail- 
road as  required  by  law;  if  you  find  said 
horses  did  come  thereon,  and  that  said  horses 
were  struck  and  killed  by  defendant's  engine 
and  cars  while  being  run  and  operated  by  de- 
fendant's agents,  servants  and  employ&s  by 
reason  thereof,  then  your  verdict  will  be  for 
plaintiff  on  the  first  count  of  his  petition  for 
such  sum  as  jou  may  believe  said  horses 
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were  reasonably  worth,  not  to  exceed  the  sum 
of  $2S0."  In  thus  submitting  to  the  jury  the 
quMtion  of  whether  or  not  defendant  main- 
tained lawful  fences  and  cattle  guards  along 
Its  right  of  way  without  defining  the  term,  the 
court  permitted  the  jury  to  determine  the 
law  as  well  as  the  fact  Involved  in  that  Issue. 
This  was  error.  The  only  function  the  Jury 
has  Is  to  decide  issues  of  fact  and  it  Is  error 
to  submit  to  that  body  questions  of  law'  or 
mixed  questions  of  law  and  fact  Fugate  v. 
Carter,  6  Mo.  287;  Hlckey  t.  Ryan,  16  Mo. 
03;  Turner  v.  Railroad,  78  Mo.  261;  Carroll 
V.  Campbell,  110  Mo.  557,  19  S.  W.  809 ;  Estes 
V.  Fry,  22  Mo.  App.  80;  Boot  &,  Shoe  Co.  v. 
Bain,  46  Mo.  App.  581. 

But  plaintiff  contends  the  error  should  be 
regarded  as  harmless  for  the  reason  that  the 
uncontradicted  evidence  shows  that  the  fences 
and  cattle  guards  maintained  by  defendant 
along  its  right  of  way  through  the  field  where 
plaintiff  kept  bis  stock  were  not  lawful  fences 
and  cattle  guards  and  therefore  the  court 
would  hare  been  Jnstlfled  In  withdrawing 
tbat  fact  from  the  Issues  submitted  to  the 
.  Jury.  The  fact  that  the  animals  were  killed 
by  one  of  defendant's  trains  at  a  place  on  the 
rOad  where  It  runs  through  plaintiff's  farm  Is 
conceded.  Plaintiff  and  his  witnesses  testified 
that  for  some  12  months  before  the  occur- 
rence a  gap  several  yards  wide  existed  In  the 
right  of  way  fences,  that  permitted  the  pas- 
sage of  stock  In  the  adjoining  fields  of  plain- 
tiff to  and  across  defendant's  right  of  way. 
At  another  place,  the  fences  were  partially 
down,  and  stock  could  cross  over  at  that 
place.  A  public  wagon  road  bisected  plain- 
tiff's farm,  and  crossed  the  railroad  at  a 
right  angle,  and  It  was  shown  that  the  cattle 
gnards  maintained  by  defendant  at  this  cross- 
ing were  so  out  of  repair  that  they  were  In- 
snflScient  to  turn  stock.  All  these  facts  are 
in  effect  conceded  by  defendant,  and  the  only 
controverted  fact  on  this  branch  of  the  case 
is  whether  the  animals  entered  the  right  of 
way  through  the  open  gap  In  the  fence  or 
passed  from  the  adjoining  field  of  plaintiff  to 
the  wagon  road  through  a  gate,  traveled 
on  this  road  to  the  railroad  and  then  entered 
the  right  of  way  over  the  cattle  guard.  The 
facta  adduced  by  plaintiff  strongly  tend  to 
diow  that  the  right  of  way  was  reached 
throagh  the  opening  in  the  fence,  while  de- 
fendant attempted  to  show  that  It  was  en- 
tered by  way  of  the  public  road  and  cattle 
guard.  In  either  case,  we  do  not  perceive  how 
defendant  may  expect  to  escape  liability  un- 
der the  conceded  facts.  The  statute.  Rev.  St 
1899, 1  1105,  imposed  on  It  the  duty  to  main- 
tain cattle  guards  "sufficient  to  prevent  horses, 
etc,  from  getting  on  the  railroad."  This  duty, 
according  to  all  the  evidence,  It  did  not  per- 
form. Conceding  that  the  animals  may  have 
reached  the  wagon  road  through  the  careless- 
ness of  plaintiff  or  his  servant  in  leaving  open 
or  unfastened  the  gate  in  the  fence  that  sepa- 
rated his  field  from  the  wagon  road,  such  fact 
would  not  affect  the  Uabllity  of  defendant 


for  damages  sustained  in  consequence  of  the 
animals  reaching  its  track  by  way  of  the 
defective  cattle  guards. 

It  follows  that  the  error  in  the  Instruction 
could  not  have  been  prejudicial,  and  the  judg- 
ment accordingly   Is  affirmed.     All  concur. 


YOnNO  V.  RUHWEDBL. 

(Kansas  City  Court  of  Appeals.    MiasourL 
June  18,  1906.) 

1.  Pbincipai,  and  Aaxira— Sale  of  Lamu — 
Contract  by  Agent— Necessitt  of  Waii- 

TBN  AUTHOBITY. 

Rev.  St  1899,  (  3418,  provides  that  no  con- 
tract for  the  sale  of  lands  made  by  an  ugent 
shall  be  binding  on  the  principal,  unless  the 
agent  is  authorized  in  writing  to  make  such 
contract  Held  tliat  where  the  emploympnt  of  a 
broker  hj  a  landowner  was  not  evidenced  by  a 
writing  signed  by  the  landowner,  a  written  con- 
tract of  sale  made  by  the  broker  with  a  pur- 
chaser was  nnenforoeaole  against  the  landowner. 
[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  li  254,  380; 
vol.  23,  Gent  Dig.  Frauds,  Statute  of,  S  255.] 

2.  Bbokebs  —  CoiCKissioNS  —  Necessitx    of 
Wbitten   Eufloymknt. 

A  broker  who  has  found  a  purchaser  pur- 
suant to  an  oral  contract  of  employment  is 
entitled  to  recover  oommissiona  of  the  land- 
owner; the  statute  not  being  applicable  to  the 
contract  of  employment 

[Ed.   Note. — For  cases  In  point  see   vol.  8, 
Ont  Dig.  Brokers,  (  44.] 

8.  Sake— Bkplotmbnt— Relation   to   Pbik- 

OIPAL. 

Where  a  landowner  agreed  to  sell  his  land 
on  certain  terms  If  plaintiff  could  find  a  buyer 
within  a  specified  time,  and  plaintiff  was  to  re- 
ceive as  his  commission  all  that  he  could  obtain 
for  the  land  over  a  certain  price,  the  agree- 
ment created  an  agency,  and  not  an  option  to 
buy. 

4.  Contbacts  —  Conbidebation  —  Mutitax. 
Fbouises. 

A  contract  between  plaintiff  and  a  land- 
owner whereby  the  landowner  agreed  to  sell 
land  to  any  buyer  found  by  plaintiff,  on  specified 
terms,  plafntitE  to  have  as  a  commission  all  that 
he  could  obtain  for  the  land  above  a  specified 
sum,  was  not  without  consideration  moving  to 
the  landowner,  plaintiff's  agreement  to  perform 
the  service  t>eing  sufficient 
6.  Bbokebs— Right  to  (Joupensaiion — ^De- 
fenses. 

A  husband  who  employed  a  broker  to  find 
a  purchaser  for  the  homestead  could  not  on  per- 
formance by  the  broker  escape  liability  for 
failure  to  perform  because  of  the  fact  that 
the  wife  refused  to  sign  the  deed. 

6.  Sake— Pebfobmance    by    Bbokeb— Sitffi- 

CIENCY— PbODUCTION    OF    PlTBCHASEB. 

Rev.  St.  1899,  (  3418,  provides  that  no  con- 
tract for  the  sale  of  lands  made  by  an  agent 
shall  be  binding  on  the  principal  unless  the 
agent  is  authorized  in  writing  to  make  the  con- 
tract Held,  that  where  a  landowner  orally 
employed  a  broker  to  find  a  purchaser,  and  the 
broker  made  a  written  contract  with  the  pur- 
chaser, the  production  thereof  to  the  landowner 
was  equivalent  to  the  production  of  the  pur^ 
chaser,  since  if  the  owner  bad  diosen  to  rati^ 
the  contract,  it  would  have  been  binding. 

7.  Sake— Pubchaseb's  Ability  to  Pkbfobm — 

BUBDEN  OF  PBOOF. 

In  an  action  by  a  broker  to  recover  on  a 
contract  whereby  he  was  employed  to  find  a. 
purchaser  for  defendant's  land,  the  burden  ia 
on  plaintiff  to  show  that  the  purchaser  was  not 
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odI;  willing  to  buy  on  the  terms  proposed,  but 
ftble  to  pei^orm. 

8.  Sake— Bbeach  bt  Pbincifal— Measubx  or 

DAMA0E8. 

Where  a  broker  employed  to  sell  land  was 
to  receive  as  his  compensation  anything  that 
he  could  obtain  for  the  land  above  a  specified 
sum,  in  an  action  against  the  landowner  for 
failure  to  perform  the  contract  with  a  purchaser 
produced  by  plaintiff,  the  measure  of  damages 
was  the  amount  of  the  commission  earned  and 
lost 

9.  Same— Compensation  —  Contract  r-  C!on- 

SIBUCnON. 

Where  a  landowner  employed  a  broker  to 
sell  the  land  on  an  understanding  that  he  should 
hare  as  his  commission  anything  that  could  be 
obtained  over  a  specified  price,  the  broker  was 
entitled  to  bis  commission  out  of  the  first  pay- 
ment made  by  the  purchaser, 
IOl  Saio— Pbbfobilancb  bt  Bbokeb— Stttfi- 
CKRCT — Pubcbasxb's  Abilitt  to  Pebfobm. 
A  landowner  employed  plaintiff  to  find  a 
purchaser  on  terms  whereby  a  certain  cash  pay- 
ment waa  to  be  made  and  a  mortgage  given,  and 
on  production  of  a  purchaser  plaintiff  offered 
to  pay  the  whole  of  the  purchase  money  if  the 
landowner  was  not  satisfied  as  to  the  pur- 
chaser's ability  to  meet  deferred  payments  when 
they  fell  due.  Eeld,  that  such  offer  did  not 
remove  an  objection  as  to  the  ability  of  the  pur- 
chaser to  perform  the  contract,  as  it  amounted 
to  a  proposal  to  vary  the  terms  of  the  sale. 

Appeal  from  Olrcult  Court,  Randolph 
County;   A.  H.  Waller,  Judge. 

Action  by  Jobn  B.  Young  against  Conrad 
Ruhwedel.  From  an  order  to  sustain  a  mo- 
tion for  a  new  trial  and  In  arrest  of  Judg- 
ment, plaintiff  appeals.    Affirmed. 

P.  H.  Oollen,  J.  W.  Delventhal,  and  E. 
Rosenberger  &  Son,  for  appellant.  C.  E. 
Peers  and  Geo.  Robertson,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  real  estate 
agent,  sues  to  recover  commissions  which 
he  claims  to  have  earned  under  a  verbal 
contract  of  employment.  The  Jury  returned 
a  vwdlct  in  his  favor  In  the  sum  of  $1,100, 
bat  the  trial  court  sustained  the  motions 
for  a  new  trial  and  in  arrest  of  judgment 
filed  by  defendant,  and  plaintiff  appealed. 

At  the  time  the  contract  was  made, 
defendant,  the  head  of  a  family,  owned  and 
occupied  a  farm  of  237  acres  In  Warren 
county.  Plaintiff  testified  that  on  Novem- 
ber 6,  1908,  accompanied  by  a  Mr.  Forls- 
tell,  he  went  to  defendant's  home  for  the 
purpose  of  obtaining  employment  as  agent 
to  sell  the  farm.  Defendant  was  willing 
to  sell  and  valued  the  place  at  $5,900. 
Plahitiff  Inquired,  "Will  you  give  me  a 
commission  for  selling  your  place?"  De- 
fendant answered,  "No,  you  will  have  to 
make  your  commission  out  of  the  buyer, 
bnt.  If  you  get  a  buyer  for  me  for  $5,900, 
you  can  have  all  over  that  amount,  $5,900, 
t!mt  you  may  get,  for  your  commission." 
Terms  of  sale  were  then  discussed.  We 
quote  from  plalntifTs  testimony:  "I  said, 
'On  what  terms  will  you  sell  it?*  He  said, 
'I  am  not  particular,  but  I  will  leave  $3,000 
or  $3,500  on  the  place.'  I  said,  'How  much 
do  you  want  paid  down  to  bind  the  bargain?' 


He  said,  "I  am  not  particular;  $250,  $300,  or 
$400,  80  It  is  safe.'  I  said,  'If  I  furnish 
you  with  a  buyer,  will  you  furnish  a  good 
deed  and  furnish  an  abstract  and  deliver 
It?'  And  he  said  be  would.  *  •  •  In 
regard  to  possession  being  delivered  to  the 
purchaser.  Mi.  Ruhwedel  said  that  he  would 
have  to  have  time  to  have  his  sale  and  get 
away,  and  that  he  would  like  to  stay  until 
the  1st  of  March,  1904.  *  ♦  ♦  I  was  to 
have  30  days  within  which  to  find  a  pur- 
chaser. ♦  *  *  The  deferred  payments 
were  to  bear  5  per  cent  compound  interest 
to  be  secured  by  a  deed  of  trust  on  the 
land  for  the  deferred  payments  to  run  two 
years.  These  matters  were  all  discussed 
between  Mr.  Ruhwedel  and  myself,  the  de- 
tails gone  over  again  and  again;  $3,000 
or  $3,500  was  to  be  secured  by  deed  of 
trust  and  the  purchaser  was  to  pay  $250, 
$300,  or  $400,  to  bind  the  bargain  of  sale, 
and  the  balance  was  to  be  paid  on  or  before 
the  1st  day  of  March,  without  Interest" 

Defendant's  version  of  the  agreement 
made  is  stated  by  him  in  this  language: 
"I  agreed  with  Mr.  Young  to  take  $5,900. 
Mr.  Yotmg  asked  me  if  I  would  pay  him  a 
commission  If  he  sold  my  farm,  and  I  told 
blm  I  would  not  give  him  any  commission, 
that  I  wanted  $5,900  clear,  and  if  be  could 
make  any  commission  out  of  the  buyer,  he 
Could  do  it  that  way;  that  it  was  satis- 
factory to  me  for  him  to  sell  for  any  price 
he  saw  fit  so  I  got  $5,900,  and  be  would 
have  the  balance  for  his  commission.  I 
agreed  to  carry  $3,000  or  $3,500  on  the  place 
for  two  years  at  5  per  cent,  interest  I 
agreed  that  the  person  purchasing  the  farm 
might  pay  $500  on  any  interest  pay  day. 
I  agreed  to  give  possession  on  the  Ist  of 
March.  Mr.  Young  was  to  sell  the  place 
within  30  days,  or  have  no  right  to  sell  it 
at  all.  He  asked  me  If  I  had  an  abstract 
of  title,  and  I  told  him  I  bad,  and  I  told 
him  I  had  a  good  title  to  the  place.  Noth- 
ing was  said  about  a  payment  being  made. 
I  thought  I  was  to  be  paid  for  the  place 
when  I  delivered  the  deed.  Nothing  was 
said  about  making  the  deed  at  that  time, 
but  I  expected  to  be  paid  for  the  land  when 
I  gave  the  possession."  After  the  agreement 
was  made  plaintiff  retiumed  to  Warrenton, 
bis  home,  and  at  once  communicated  by 
telephone  with  a  firm  of  real  estate  dealers 
in  Mexico,  Mo.,  the  fact  that  he  was  author^ 
Ized  to  sell  defendant's  farm.  The  next 
day  the  Mexico  agents  brought  with  them 
to  Warrenton  a  Mr.  Snyder  of  Waukee, 
Iowa,  who  was  looking  for  a  farm.  Plain- 
tiff went  with  the  party  and  assisted  by  de- 
fendant and  his  family  showed  Snyder  the 
land  and  improvements.  No  sale  was  made 
at  the  farm,  but  after  the  return  of  plain- 
tiff and  Snyder  to  Warrenton  a  sale  was 
agreed  on  at  the  price  of  $7,000,  and  a  writ- 
ten contract  was  drawn  and  signed  by  Sny- 
der and  by  plaintiff  as  the  agent  of  defend- 
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ant  This  contract  proylded  tbat  the  sale 
was  made  "upon  the  following  terms:  $1,600 
In  hand  paid,  the  receipt  of  which  Is  hereby 
acknowledged;  $2,000  to  be  paid  on  or  be- 
fore March  1,  1904;  the  balance  of  the  pur- 
chase price,  $3,600,  to  be  secured  by  a  deed 
of  trust  on  the  real  estate  hereby  conveyed, 
payable  on  or  before  two  years  from  date 
thereof,  with  Interest  at  the  rate  of  5  per 
cent,  from  March  1,  1904,  interest  payable 
annually.  The  party  of  the  second  part 
[Snydar]  reserves  the  right  to  pay  the 
amount  of  $600  or  more  any  Interest  pay 
day.  The  party  of  the  first  part  [defendant] 
agrees  to  make  a  good  and  sufficient  warran- 
ty deed  with  abstract  of  title  within  80 
days  from  this  date.  The  party  of  the  sec- 
ond part  Is  to  have  SO  days  to  examine  the 
abstract  of  title  and  in  case  of  error  In  ab- 
stract the  party  of  the  first  part  Is  to  have 
30  days  to  correct  said  abstract  and,  if 
the  first  party  falls  to  show  good  merchant- 
able title,  then  this  sale  shall  be  null  and 
void,  and  the  party  of  the  first  part  is  to 
refund  the  money  paid  on  this  contract  The 
party  of  the  first  part  hereby  agrees  to 
deposit  the  deed  in  escrow  properly  signed 
in  the  Citizens'  Bank  of  Warrenton  within 
30  days  from  this  date.  The  party  of  the 
first  part  agrees  to  give  peaceable  posses- 
sion on  or  before  March  1,  1904,  at  the 
completion  of  this  contract"  At  the  exe- 
cution of  this  contract  Snyder  gave  plain- 
tiff his  check  for  $1,600,  drawn  on  a  bank 
in  Waukee,  Iowa,  to  make  the  first  payment 
It  was  shown  that  be  had  funds  on  deposit 
In  that  bank  sufficient  to  cover  the  amount  of 
the  check.  Plaintiff  accepted  It  and  gave 
Snyder  a  receipt  for  it  as  so  much  cash. 
Plaintiff  notified  defendant  through  Forls- 
tell  of  the  sale,  and,  being  informed  tbat 
defendant  would  not  execute  a  deed,  drove 
to  the  farm,  read  the  contract  of  sale  to  de- 
fendant and  urged  him  to  complete  the 
transaction.  This  Is  plaintlfTs  account  of 
what  transpired:  "The  only  reply  that  he 
made  was,  be  says,  *I  cannot  help  it  I 
have  to  back  out'  Mr,  Ruhwedel  said, 
'The  trade  Is  all  right  the  terms  are  all 
right  &nd  I  am  satisfied  and  ready  to  sign 
it  at  any  time,  and  I  wish  I  could  make  a 
deed  to  Mr.  Snyder  and  settle  It  but  my 
wife  will  not  sign  it'  That  Is  the  only  rea- 
son he  gave  me  for  not  signing  the  deed — 
that  his  wife  would  not  sign  It.  He  re- 
peated that  to  me  half  a  dozen  times  In  the 
presence  of  Mr.  Forlstell.  On  that  occasion 
I  offered  him  $400  In  money,  laid  $400  on 
the  table  in  the  presence  of  his  wife  and 
daughter  and  Mr.  Forlstell,  and  told  him 
that  I  had  collected  $1,500,  and,  'Here  la 
$400  or  here  Is  a  check  for  the  balance  that 
Is  due  you;  you  can  take  your  choice;  I 
cannot  afford  to  lose  this  trade.'  He  said 
that  he  was  very  sorry,  that  he  knew  It 
would  hurt  my  business,  but  his  wife  would 
not  sign  the  deed,  and  he  could  not  sign 


It  I  told  him  in  his  wife's  presence  if  he 
didn't  pay  me  I  would  bring  suit  against 
him.  *  *  •  His  wife  spoke  up  and  said 
'Mr.  Ruhwedel,  maybe  1  had  better  sign  it 
if  it  makes  trouble;  if  it  makes  trouble  I 
had  bptter  sign  It'  And  he  says,  'No,  yon 
will  not  sign  it  I  have  had  lawsuits  before.' 
•  •  •  I  told  Mr.  Ruhwedel  that  if  he  ob- 
jected to  the  terms  of  payment  on  the  con- 
tract if  he  didn't  think  Mr.  Snyder  was 
good,  or  If  be  didn't  want  to  leave  a  loan 
on  the  place  as  he  had  agreed  to,  tbat  I 
would  pay  him  all  the  money  In  cash,  ad- 
vancing it  to  Mr.  Snyder.  He  said  he  would 
rather  have  a  mortgage  ■  than  the  money 
and  he  again  r^eated  tbat  tlie  terms  and  the 
price  suited  him  and  that  I  had  done  all 
that  I  agreed  to  do  and  it  was  too  bad  tbat 
he  couldn't  make  the  deed.  At  tliat  time 
I  was  possessed  of  sufficient  money  to  have 
paid  the  purchase  price  to  Mr.  Ruhwedel 
If  he  had  demanded  It."  Defendant  admit- 
ted: "Everything  that  Mr.  Young  explained 
to  me  was  all  right  Bo  far  as  I  understood  it 
and  the  way  he  read  it  to  me.  I  told  him 
on  that  occasion  that  be  bad  gone  abead 
and  done  all  he  had  agreed  to  do  and  that 
I  was  sorry  I  couldn't  carry  out  the  con- 
tract but  on  accotmt  of  my  wife  refusing  to 
sign  the  deed  I  couldn't  do  It  I  don't  know 
whether  I  told  him  that  I  knew  my  back- 
ing out  would  hurt  his  business  or  not  I 
took  my  place  off  of  the  market  and  it  has 
not  been  for  sale  since.  •  *  •  The  only 
reason  I  gave  Mj:.  Young  for  not  signing 
the  deed  and  the  only  objection  tbat  I  made 
for  not  carrying  out  the  terms  of  the  sale 
was  that  my  wife  would  not  sign  the  deed." 
In  sustaining  the  motions  for  a  new  trial 
and  in  arrest  the  court  assigned  the  follow- 
ing reasons:  "First.  Because  the  court  erred 
In  refusing  to  sustain  defendant's  demurrer 
offered  at  the  close  of  plaintiff's  evidence 
in  chief  for  the  reasons:  (1)  Because  there 
is  no  evidence  tbat  defendant  appointed  plain- 
tiff bis  agent  or  that  any  contract  of  agency 
was  understandlngly  entered  Into  betwe^t 
the  parties;  they  were  dealing  with  each 
other  at  arm's  length;  (2)  because  the  ver^ 
bal  agreement  between  them  was  In  the 
nature  of  a  roving  option  to  buy  rather  than 
of  agency,  and  there  was  no  consideration 
to  support  the  agreement;  (3)  because  plain- 
tiff did  not  bind  himself  to  do  anything, 
hence  the  alleged  contract  was  not  mutually 
binding;  (4)  because  the  alleged  agreement 
is  within  the  statute  of  frauds.  Second. 
Because  the  court  erred  in  giving  plaintiff's 
Instructions  Nos.  2  and  8  for  the  reasons 
above  given.  Third.  Because  the  court  erred 
in  giving  plaintiff's  Instruction  Mo.  8,  for 
the  reason  tbat  the  court  peremptorily  In- 
structed the  jury.  In  case  they  found  for 
plaintiff,  to  assess  his  damages  at  $1,100, 
said  sum  being  grossly  excessive  under  the 
evidence  so  far  as  actual  damages  go. 
Fourth.  Because  the  greater  weight  of  th« 
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erldenee  to  that  plaintiff's  purchaser  was 
flDanclally  unable  to  perform  the  conditions 
of  the  alleged  Mmtract  of  sale  on  his  part, 
faeoce  the  verdict  of  the  Jtur  Is  against  the 
greater  weight  of  the  evidence,  and  is  for 
tbat  reaaon  set  aside.  Fifth.  Because  the 
nilt  was  prematurely  brought,  and  defend- 
uts  motion  In  arrest  of  Judgment  Is  seen 
and  heard  by  the  court  and  sustained. 

First,  we  will  consider  the  questions  In- 
Tolved  In  the  conclusion  of  the  learned  trial 
judge,  tbat  the  demurrer  to  the  evidence  of 
plaintiff  should  have  been  sustained:  As 
the  employment  of  plaintiff  by  defendant  to 
act  as  tbe  agent  of  the  letter  in  the  sale  of 
the  farm  was  not  evidenced  by  a  written  con- 
tract signed  by  defendant,  the  written  con- 
tract made  by  plaintiff  with  the  purchaser, 
Snyder,  falls  within  the  statute  of  frauds, 
so  far  as  defendant  is  concerned,  and  there- 
fore oonld  not  have  been  enforced  by  Snyder 
against  defendant.  Since  the  enactment  of 
tbe  provision  In  section  3418,  Rev.  St.  1899, 
that  "no  contract  for  the  sale  of  lands  made 
by  an  agent  shall  be  binding  upon  the  prin- 
cipal onless  such  agent  Is  authorized  In  writ- 
ing to  make  such  contract,"  It  has  been  held 
repeatedly  that  In  the  absence  of  written  au- 
thority to  sell,  signed  by  the  principal,  the 
fact  of  tbe  existence  of  the  relation  of  prin- 
cipal and  agent  does  not  of  Itself  confer  au- 
thority on  the  latter  to  bind  his  correlate 
with  respect  to  the  subject-matter  of  the 
employment  Johnson  v.  Fecht^  185  Mo.  335, 
83  S.  W.  1077;  Hawkins  ▼.  McGroarty,  110 
Ma  546,  19  a  W.  830;  Roth  v.  Goerger,  118 
Ma  556,  24  S.  W.  176;  Fox  r.  Courtney,  111 
Mo.  147,  20  a  W.  20;  Oremlng  v.  Steele, 
122  Mo.  287.  26  8.  W.  971.  But  we  are  not 
dealing  here  with  an  action  founded  on  the 
written  contract  of  sale  made  by  the  agent 
with  the  purchaser.  The  cause  asserted 
springs  from  the  agreement  of  defendant  to 
employ  plaintiff  as  his  agent  to  sell  land,  and 
the  procurement  by  the  agent  from  the  pur- 
chaser of  a  written  contract  was  but  an  In- 
cident of  the  employment — an  act  in  the  per- 
formance thereof,  and  the  importance  of  that 
contract  in  its  bearing  on  the  rights  of  the 
parties  does  not  arise  from  the  fact  that  it 
could  not  be  enforced  by  the  purchaser 
against  tbe  principal,  but,  as  we  shall  show, 
depends  on  the  construction  of  Its  terms  and 
the  result  of  a  comparison  of  them  with  the 
terms  of  sale  authorized  by  the  principal  in 
the  agency  agreement  In  other  words,  our 
consideration  of  that  contract  will  be  con- 
fined to  the  Inquiry,  did  the  agent  in  procur- 
ing and  offering  it  to  his  principal  in  legal 
effect  produce  a  purchaser  willing  and  able 
to  buy  the  land  on  the  terms  authorized  by 
defendant  in  his  instructions  to  plaintiff?  If 
ttaia  question  should  be  answered  In  the  af- 
firmative, and  should  it  appear  that  the 
verbal  agreement  made  by  plaintiff  and  de- 
fendant evidenced  their  mutual  intention  to 
«stat>Uab  tba  relation  between  them  of  prin- 


cipal and  agent,  then  the  refusal  of  defend- 
ant to  consummate  the  sale  constituted  a 
breach  of  the  contract  of  employment  and 
created  a  cause  of  action  in  favor  of  plaintiff; 
for  a  contract  providing  for  the  employment 
of  an  agent  to  sell  land,  to  be  valid  and  bind- 
ing on  the  owner,  la  not  required  to  be  in 
writing,  but  may  rest  entirely  In  parol.  It 
is  not  to  be  regarded  as  a  "contract  for  the 
sale  of  lands,"  but  as  an  agreement  enlisting 
the  services  of  another  to  aid  the  owner  In 
effecting  a  sale.  Section  8418  of  the  Revised 
Statutes  ot  1899  has  no  application  to  such 
contracts.  The  St  Louis  Court  of  Appeals 
in  the  case  of  G«rhBrt  v.  Peck.  42  Mo.  App. 
644,  observed:  "This  section  of  the  statute 
can,  by  no  sort  of  construction,  be  made  to 
apply  to  contracts  of  employment  between 
real  estate  brokers  and  their  principals.  The 
statute  only  prohibits  such  agents  from  bind- 
ing their  principals  in  contracts  of  sale  to 
third  persons  when  they  are  not  so  expressly 
authorized  in  writing  by  their  prlnclpalS|<' 
and  this  we  regard  as  a  correct  enunciation 
of  the  rule.  Gwlnnup  v.  Slbert  106  Mo.  App. 
709,  80  S.  W.  689.  We  do  not  agree  with  the 
view  tbat  the  verbal  agreement  between  the 
parties  was  not  a  contract  of  employment, 
but  "was  in  tbe  nature  of  a  roving  option  to 
buy  rather  than  of  agency,"  nor  can  it  be 
true  under  any  interpretation  of  the  evidence 
tbat  "the  parties  were  dealing  at  arm's 
length  with  «ach  other  and  did  not  nnder- 
standlngly  enter  Into  a  contract  of  agency." 
There  Is  no  dispute  between  the  parties  re- 
garding the  facts  relating  to  this  phase  of 
the  case.  Plaintiff  was  to  have  30  days  in 
which  to  find  a  buyer  <m  tbe  terms  stated, 
and  was  to  receive  as  his  commission  all 
that  he  could  obtain  for  tbe  land  above  tbe 
sum  of  $5,900.  There  was  neither  suggestion 
nor  thought  that  plaintiff  himself  was  to 
buy  the  land.  His  services  were  engaged 
for  a  specific  purpose,  and  the  amount  of  bis 
compensation  was  made  to  depend  on  the 
success  of  his  efforts  to  find  a  buyer  who 
would  be  wining  to  pay  more  than  the 
amoimt  demanded  by  defendant  as  his  share 
of  the  proceeds  of  a  sale.  The  terms  of  the 
agreement  were  definite  and  free  from 
ambiguity,  and  must  be  construed  as  con- 
stituting a  contract  for  the  employment  of 
an  agent  Tbe  parties  were  not  dealing  at 
arm's  length.  It  is  true  plaintiff  sought  the 
employment  but  equally  is  it  true  tbat  de- 
fendant engaged  his  services,  and  thereupon 
tbe  parties  ceased  to  deal  as  strangers  and 
entered  into  a  relation  of  trust  and  con- 
fidence. The  contract  was  supported  by  a 
sufficient  consideration;  the  agreement  of 
plaintiff  to  perform  the  services  required  by 
its  terms.  Our  conclusion  on  this  branch  of 
the  case  is  that  tbe  existence  of  the  agency 
must  be  assumed  under  the  admitted  facts, 
and  It  remains  to  be  ascertained  whether  or 
not  plaintiff  produced  a  purchaser  willing 
and  able  to  boy  tha  land  en  tbe  terms  an- 
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tborized  by  defendant,  and  thereby  earned  a 
commission  under  tbe  contrajct  of  employ- 
ment. 

Before  disposing  of  tbe  questions  presented 
by  tbis  feature  of  the  case,  we  will  deter- 
mine another  point  made  in  the  argument 
of  defendant  It  is  urged  that  as  the  farm 
was  tbe  homestead  of  defendant  and  his 
wife,  and,  therefore,  their  Joint  estate,  the 
contract  of  employment  must  be  held  void 
tiecause  tbe  wife  was  not  a  party  to  it.  Re- 
cently, in  tbe  case  of  Curry  v.  Whitmore,  110 
Mo.  App.  204,  84  S.  W.  1181,  where  the  sale 
made  by  the  agent  employed  by  the  husband 
alone  was  defeated  by  tbe  ref asal  of  the  wife 
to  sign  tbe  deed,  we  answered  tbe  argument 
that  the  husband  could  not  sell  the  home- 
stead without  his  wife's  consent  by  saying, 
"Neither  can  a  husband  sell  any  other  lands 
and  make  perfect  title  without  his  wife's 
consent.  But  neither  of  these  conditions  will 
relieve  him  of  liability  on  bis  contract  for 
the  sale  of  such  lands.  Ttiat  is  a  matter  he 
should  think  of  and  provide  against  at  the 
time  be  enters  into  his  obligation."  If  plain- 
tiff produced  a  purchaser  possessing  the  req- 
uisite qualifications,  defendant  offered'  no 
legal  excuse  for  his  failure  to  consummate  tbe 
sale  in  the  fact  of  bis  wife's  refusal  to  sign 
tbe  deed.  McCray  &  Son  t.  Pfost  (decided 
at  this  term),  94  &  W.  99S.  It  is  contended 
that  in  bringing  to  defendant  the  written 
contract  of  sale  plaintiff  did  .not  produce  a 
purchaser,  since  be  had  no  valid  authority 
on  behalf  of  his  principal,  and  tbe  only  thing 
be  was  authorized  to  do  was  to  find  a  buyer 
who  would  buy  the  place  on  tbe  terms  stated 
and  introduce  him  to  defendant  Notwith- 
standing, plaintiff  had  no  legal  authority  to 
bind  bis  principal  in  a  contract  of  sale,  the 
contract  he  made  with  Snyder  was  not  abso- 
lutely void,  as  erroneously  assumed  by  de- 
fendant It  was  valid  and  binding  on  the 
purchaser  at  the  election  of  defendant.  It 
cannot  be  denied  that,  had  defendant  chosen 
to  ratify  It,  the  purchaser  could  have  been 
held  in  damages  for  his  failure  or  refusal 
to  carry  out  its  terms.  The  production  of 
the  contract  was  legally  equivalent  to  the 
production  of  the  purchaser  himself.  Mc- 
Cray &  Son  V.  Pfost,  supra;  Hugglns  v. 
Heame,  74  Mo.  App.  86;  Rice  v.  Rublman, 
68  Mo.  App.  503;  Hayden  v.  Grillo,  85  Mo. 
App.  647;  Gelatt  t.  Ridge,  117  Mo.  553,  23 
S.  W.  882,  88  Am.  St  Rep.  683 ;  Cbipley  v. 
Lea  the,  60  Mo.  App.  15.  Defendant  admit- 
ted that  the  contract  embodied  the  terms  of 
sale  authorized  by  him.  The  willingness  of 
the  purchaser  to  perform  its  conditions  is 
conceded,  but  tbe  burden  is  on  plaintiff  to 
show  that  the  purchaser  not  only  was  will- 
ing to  buy  on  the  terms  Imposed,  but  was 
able  to  perform  the  conditions  of  his  con- 
tract We  are  asked  by  defendant  to  declare 
as  a  matter  of  law  that  plaintiff  failed  com- 
pletely to  meet  tbis  burden.  It  appears  that 
when  be  sustained  tbe  motions  for  a  new 
trial  and  in  arrest  the  learned  trial  judge 


entertained  the  view  that  tbe  facts  put  In 
evidence  by  plaintiff  tend  to  show  Snyder 
was  able  to  comply  with  the  conditions  of 
the  contract,  but  that  tbe  greater  weight  of 
tbe  evidence  is  against  plaintiff  on  that  issue. 
This  is  our  own  opinion  of  tbe  evidence,  and 
It  necessitates  the  holding  tbat  the  issue  Is 
one  of  fact  for  the  triers  of  fact,  and  not  of 
law  for  the  court  The  suit  was  not  prema- 
turely brought  Plaintiff  liad  the  right  under 
bis  contract  of  employment  to  provide,  as  be 
did,  for  the  payment  of  his  commission  out 
of  tbe  first  payment  made  by  the  purchaser. 
He  had  the  money  or  its  equivalent  in  hand 
and  defendant's  wrongful  refusal  to  carry 
out  the  contract  compelled  him  to  restore  to 
the  purchaser  the  commission  he  bad  earned. 
His  cause  of  action  became  complete  on  de- 
fendant's repudiation  of  the  sale,  and  tbe 
bringing  of  tbis  suit  followed  that  act  Nich- 
ols V.  Wtaitacre,  112  Mo.  App.  602,  87  S.  W. 
694;  Gwlnnup  v.  Sibert  supra.  It  follows 
from  what  we  have  said  tbat  no  error  was 
committed  in  tbe  refusal  to  give  a  demurrer 
to  the  evidence. 

Plaintiff's  instruction  No.  8  was  properly 
given.  The  measure  of  his  damages  is  the 
amount  of  the  commission  he  earned  and  lost 
through  defendant's  wrong.  Tbe  x>artie8  hi 
the  contract  of  employment  adopted  the  rule 
to  be  applied  in  fixing  the  compensation  of 
plaintiff  for  his  services  to  be  performed 
thereunder  and  tbis  rule  should  control. 
The  fourth  ground  assigned  by  tbe  court  In 
Its  order  granting  a  new  trial  must  be  sus- 
tained. The  facts  in  evidence  relative  to 
tbe  ability  of  tbe  purchaser  to  perform  his 
contract  justify  the  conclusion  reached  by 
the  learned  trial  judge  tbat  the  verdict  was 
agnlnst  the  weight  of  the  evidence.  Not 
only  was  it  within  bis  judicial  discretion  to 
grant  a  new  trial  on  that  ground,  but  he 
would  have  failed  in  the  proper  discharge  of 
his  duty  had  he  refused  to  sustain  tbe  mo- 
tion believing,  as  he  did,  that  an  Injustice 
bad  been  done.  Lawson  v.  Mills,  130  Mo. 
170,  31  S.  W.  1051;  Bank  v.  Armstrong,  92 
Mo.  265,  4  S.  W.  720.  Counsel  for  plaintiff 
argue  tbat  tbe  court  abused  its  discretion, 
because  of  the  imdisputed  fact  that  plaintiff, 
a  man  of  means,  offered  to  pay  the  whole  of 
the  purchase  money  if  defendant  was  not 
satisfied  on  tbe  point  of  Snyder's  ability  to 
meet  tbe  deferred  payments  when  they  fell 
due.  Defendant  did  not  wish  to  have  the 
whole  of  tbe  purchase  money  paid,  but  pre- 
ferred as  an  investment  to  carry  a  loan  of 
$3,000  or  $3 ,500. secured  by  deed  of  trust  (m 
the  land.  Being  the  owner  of  the  property, 
be  had  the  right  to  fix  the  terms  of  sale,  and 
this  he  did  in  the  contract  of  employment 
Plaintifl's  offer,  therefore,  was  in  effect  a  pro- 
posal to  vary  the  terms  of  sale  authorized  by 
defendant  in  a  substantial  particular.  He 
did  not  offer  to  advance  the  payment  of 
$2,000  Snyder  was  required  to  make  by 
March  1st,  and  look  to  Snyder  for  reimburse- 
ment, which,   if  accepted,  would  have  en- 
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abled  Snyder  to  meet  all  of  his  obligations 
In  tbe  manner  provided.  For  the  reason 
stated,  if  for  no  otber.  the  offer  must  be  re- 
jected as  valueless,  since  It  did  not  In  any 
way  add  to  the  ability  of  Snyder  to  perform 
tbe  contract  of  sale  In  all  Its  terms. 

We  do  not  And  it  necessary  to  comment 
farther  on  the  instructions  given  and  refused, 
as  the  views  expressed  will  furnish  a  suffi- 
cient guide  in  a  retrial  of  the  cause. 

Tbe  Judgment  is  affirmed.    All  concur. 


BARRIB  ▼.  ST.  LOUIS  TRANSIT  CO. 

(St.    Lonia    Court    of    Appeals.    Misaouri. 
June  5,   1906.) 

L  BTBrBT  RaTLBOADS— COLUBIOH  WITH  V«- 
HICLB— DiSCOTEBBD  PGBII<— BVIDBMCB — QUES- 
TIONS rOB  JUBT. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  caused  by  a  collison  between 
a  car  and  a  milk  wagon,  evidence  held  suflS- 
cient  to  require  anbmission  to  tiie  jury  of  tbe 
question  w&etber  the  motorman  had  an  oppor- 
tunity to  prevent  the  accident  after  having 
discovered  plaintiff's  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.   Dig.  Street  Railroads,  f|  251.] 

2.  Apfbai/— Sbcord  Affkai<— Law  or  tbx 
Cask. 

Where,  on  a  second  appeal,  the  evidence 
is  Bubstantiaily  the  same  as  that  involved  in 
tbe  first  appeal,  a  previous  ruling  as  to  the 
■nffieiency  of  the  evidence  to  require  submis- 
sion to  tbe  jury  will  be  treated  as  res  adjudicata. 
[Eld.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.    Dig.   Appeal   and   error,   U   4370-4379.] 

3.  Appeal— Inbtbuctionb—Habhless  Ebbob. 

In  an  action  for  personal  injuries,  an  in- 
struction that  the  burden  was  upon  plaintiff  to 
prove  by  the  evidence  that  defendant  was  guil- 
ty of  negligence,  while  objectionable  l>ecan8e 
failing  to  state  that  plaintiff  must  prove  this 
by  a  preponderance  of  the  evidence,  nevertheless 
was  not  cause  for  reversal,  where  various  other 
instructions  on  the  same  subject  required  proof 
by  a  preponderance  of  the  evidence,  and  a  view 
01  the  fact  that  defendant  submitted  no  evidence 
whatever. 

4.  TBIAIi— MULXrPLICITT    ow    Instbtjctions. 

Where,  In  an  action  for  personal  injuries 
in  which  the  issues  were  few  and  simple,  the 
court  gave  11  instructions  presenting  every 
possible  phase  of  the  defendant's  theory  of  the 
case,  a  refusal  to  give  a  twelfth  instruction  was 
sustainable  on  the  ground  that  further  instruc- 
tions would  tend  rather  to  confuse  than  en- 
lighten the  jury. 

5.  Stbket  Ratlboads— Opkbation— Cabx  Rb- 

qUIBBD  OF  MOTOBVAN.^ 

The  duty  of  a  motorman  to  check  the 
speed  of  his  car  to  avert  a  collision  with  a  ve- 
hicle on  the  track  is  not  limited  to  the  time 
whoi  the  vehicle  is  on  the  track  or  in  actual 
danger  of  collision  if  tbe  car  goes  forward,  but 
it  is  the  motorman'a  duty  to  exercise  ordinary 
care  by  checking  the  car  as  soon  as  he  sees,  or 
by  the  exercise  of  due  care  may  see,  a  person 
in  a  vehicle  approaching  the  track  with  the 
apparent  intention  of  crossing. 

[Ed.  Note. — For  cases  in  iKiint,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  {  192.] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty;  John  W.  McEIbinney,  Judge. 

Action  by  David  Barrie  against  the  St 
Louts  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 


The  plaintiff  was  the  driver  of  a  milk 
wagon  and  while  driving  across  defendant's 
street  car  tracks  on  Jefferson  avenue,  in 
tbe  city  of  St  Louis,  near  Geyer  avenue,  tbe 
rear  wheel  of  his  wagon  was  struck  by  a 
south-bound  car,  whereby  the  wagon  was 
overturned  and  he  was  injured.  Hence  tbls 
suit.  The  case  was  here  before  and  Is  re- 
ported. Barrie  v.  Transit  Co.,  102  Mo.  App. 
87,  76  S.  W.  706.  The  facts  developed  upon 
tiie  part  of  the  plaintiff  in  the  trial  court 
are  to  the  effect  that  tbe  plaintiff,  with  a 
horse  and  covered  wagon  laden  with  milk 
cans,  was  on  bis  route  delivering  milk  on 
the  day  of  the  injury.  It  was  in  the  day 
time,  and  he  drove  out  of  an  alley  near  Gey- 
er on  Jefferson  avenue,  and  across  the  de- 
fendant's street  car  tracks,  of  which  there 
are  two,  one  for  the  north-bound,  and  one 
for  the  south-bound  cars  on  Jefferson  avenue; 
his  purpose  being  to  supply  a  milk  customer 
on  the  west  side  of  said  avenue.  When  he 
drove  out  of  the  alley  and  onto  tbe  street 
be  was  sitting  in  bis  covered  wagon  on  the 
seat  usually  occupied  by  the  driver,  and  be- 
fore driving  upon  tbe  track  be  listened  for 
a  car  and  looked  from  under  tbe  cover  of 
his  wagon  both  north  and  south  for  some 
distance,  about  100  feet,  to  ascertain  If  there 
was  a  car  approaching  in  near  proximity,  and, 
not  seeing  a  car,  proceeded,  without  stopping 
his  horse,  to  cross  the  tradk.  It  is  in  evidence 
that,  had  he  desired  to  do  so,  he  might  have 
seen  the  car  for  at  least  three  blocks.  The 
space  between  tbe  curb  at  the  alley  where 
he  looked  and  listened  for  a  car  and  the 
east  rail  of  the  car  track  was  about  10  or 
12  feet,  and  his  horse  was  just  about  step- 
ping upon  the  car  track  at  the  time  he  peer- 
ed out  from  under  the  covering,  looking 
for  a  car.  He  desired  to  go  to  the  south- 
west. He  was  driving  slowly  or  In  a  walk 
in  that  direction,  and  crossed  the  tracks  at 
an  angle  of  about  45  degrees.  The  street 
was  rough  at  that  point  the  track  rails  ex- 
tending above  the  level  of  the  street  and 
by  so  crossing,  he  could  more  successfully 
convey  the  milk  without  jostling  the  Uds  off 
of  the  cans.  While  his  wagon  was  still  par- 
tially on,  but  In  the  act  of  leaving,  the  west 
track,  he  beard  a  noise  behind  him,  and,  look- 
ing around,  he  saw  the  car  within  10  feet  of 
his  wagon.  He  whlK>ed  up  bis  horse  in  an 
endeavor  to  escaiie,  but  the  car  struck  the 
rear  wheel  of  bis  wagon  between  the  hub 
and  the  felloe,  whereby  the  wagon  was  over- 
turned and  bis  leg  was  broken  and  other 
painful  injuries  Infficted  upon  blm.  He 
beard  no  gong  sounded  and  did  not  observe 
tbe  motorman  making  any  effort  to  stop  the 
car  at  the  instant  he  looked  around.  Mr. 
Tobias,  for  plaintiff,  testified  that  he  was 
a  passenger  sitting  on  the  front  seat  of  the 
car  which  collided  with  the  wagon.  The 
car  was  going  at  an  ordinary  rate  of  speed, 
when,  within  8  or  10  feet  of  the  plaliitlfrt 
wagon,  the  motorman  ehe<^ed  the  speed.  The 
body  of  the  milk  wagon  was  then  on  tbe 
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track  In  front  of  tbe  car  and  In  the  act  of 
leaving  tbe  same.  Just  at  that  time  he 
Bald,  In  speaking  of  the  car:  "It  slowed  up 
to  go  slower,  but  kept  on  going."  After  it 
bad  collided  with  tbe  wagon,  the  car  then 
went  backwarda  Witness  Hartman  testi- 
fied for  plaintiff  that  he  saw  the  accident; 
that  when  the  car  was  about  18  feet  from  the 
plalntlfTs  wagon  the  motorman  commenced 
to  put  on  the  brake  and  slow  down  the  car; 
that  the  wagon  was  then  in  the  act  of  cross- 
ing the  track,  but,  when  the  car  was  with- 
in 6  or  8  feet  of  the  wagon,  he  turned  on 
the  power  in  full  force  and  collided  with 
the  rear  wheel  before  it  became  clear  of 
the  car  in  Its  soatbward  course.  His  testi- 
mony on  this  question  is  as  follows:  "Q.  In 
what  manner  did  the  motorman  begin  to 
stop  the  car  when  he  began  to  turn  on  the 
brake?  Now,  state  to  tbe  jury  as  near  as 
you  can,  just  what  the  motorman  did.  A.  He 
started  to  turn  on  the  brake  when  he  was 
about  16  or  18  feet  from  the  wagon.  Q.  Too 
tiaye  told  us  that  Just  explain  to  tbe  jury 
or  tell  the  jury  what  efforts  did  he  make  be- 
fore he  struck  the  wagon  until  he  started  to 
stop?  A.  He  didn't  attempt  to  stop  It  at  all 
until  he  got  within  tiiat  distance.  Q.  State 
what  effort  he  made  as  near  as  yon  can — 
the  manner  in  which  he  applied  that  brake. 
A.  He  Blacked  it  down  slow  when  it  was 
about  that  distance,  then  all  of  a  sudden  he 
turned  it  at  full  force.  Q.  Where  was  he 
when  he  turned  It  at  full  force?  A.  With- 
in 6  or  8  feet  of  the  wagon.  Q.  Then  ^hen 
he  got  near  the  wagon  he  tnmed  it  at  full 
force?  A.  Yes,  sir."  The  defendant  intro- 
duced no  evidence. 

The  court  refused  a  peremptory  instmctlon 
to  find  the  issues  for  the  defendant  The 
court  submitted  the  case  on  behalf  of  the 
plaintiff  In  a  proper  instruction  upon  the 
assumption  that  the  plaintiff  was  negligent 
in  failing  to  exercise  due  care  to  discover 
the  approach  of  the  car  prior  to  going  up- 
on the  track,  and  instructed,  in  effect  that 
the  defendant  was  liable  to  him  only  In  the 
event  it  bad  a  last  clear  chance  to  avert  the 
Injury  by  the  use  of  the  appliances  at  hand, 
and  neglected  to  do  so  after  his  position  of 
danger  became  apparent  to,  or  by  the  exer- 
cise of  ordinary  care  could  have  been  dis- 
covered by,  the  motorman,  and  that  defend- 
ant's negligence  was  the  sole  and  proximate 
cause  of  the  injury  without  that  of  plaintiff 
directly  and  proximately  contributing  there- 
to. Among  other  Instructions,  the  court  gave 
the  following  at  the  Instance  of  the  plaintiff: 
"The  court  instructs  the  Jury  that  the  bur- 
den of  showing  that  plaintiff  was  guilty  of 
negligence  contrlbntlng  to  his  Injuries  is 
upon  the  defendant  company  to  establish  by 
a  preponderance  of  the  evidence.  But  you 
are  also  instructed  that  the  burden  is  upon 
the  plaintiff  to  prove  by  the  evidence  that 
the  defendant  was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  injuries  com- 
plained oL"    The  answer  of  the  defendant, 


besides  a  general  denial,  contained  a  plea 
of  contributory  negligence  on  the  part  of  tbe 
plaintiff  and  all  phases  of  the  case  on  tbe 
theory  of  plalntifTs  contributory  negligence 
were  properly  submitted  to  the  Jury  in  nu- 
merous Instructions  given  at  the  Instance  of 
the  defendant  as  well  as  tbe  doctrine  tint 
If  the  injury  resulted  from  the  ooncnrring 
negligence  of  both  parties,  plaintiff  conU 
not  recover.  In  all,  the  court  gave  11  in 
structlons  on  behalf  of  the  defendant  pre- 
senting every  phase  of  the  case  from  its 
standpoint,  among  which  InstructlonB  given 
on  behalf  of  defendant  was  the  following: 
"Plaintiff  alleges  as  his  cause  of  action  that 
while  he  was  driving  across  Jefferson  ave- 
nue. In  the  city  of  St  Louis,  Mo.,  from  tbe 
east  to  the  west  side  thereof,  at  a  point  near 
the  intersection  of  Geyer  avenue,  a  car  be- 
longing to  the  defendant  then  and  there  In 
charge  of  defendant's  agents,  approacbed 
at  a  high  rate  of  speed  from  the  north,  mov- 
ing in  a  southerly  direction  without  sound- 
ing a  gong  or  In  any  way  signalling  its  ap- 
proach, and  that  plaintiff  was  not  aware  of 
the  approach  of  said  car  nntil  It  was  near 
upon  him;  and  that  after  plaintiff's  dange^ 
ous  position  became  known  to  the  defend- 
ant's said  agents,  or  by  the  exercise  of  ordi- 
nary care,  ought  to  have  become  known  to 
them,  they  made  no  effort  to  stop  tbe  car  or 
check  its  speed,  and  failed  to  sound  tbe  gong, 
whereby  his  wagon  was  struck  and  he  was 
injured.  The  answer  of  defendant  denies 
each  and  all  of  these  allegations,  and  also 
avers  that  plaintifTs  alleged  Injuries,  if  any. 
were  caused  by  his  own  carelessness  and  neg- 
ligence contributing  thereto,  by  tbe  plaintilf, 
without  looking  or  listening  for  an  approacb- 
Ing  car  going  onto  defendant's  track  In  soch 
close  proximity  to  an  approaching  car  tbat 
tbe  same  came  Into  collision  with  bim,  when 
the  plaintiff  might  before  going  onto  said 
track,  by  looking,  have  seen,  and  by  listen- 
ing, have  heard  said  approaching  car  in  time 
to  have  remained  off  said  track  until  said  car 
passed  him,  and  thereby  have  avoided  a  col- 
lision with  said  car.  The  Jury  are  Instructed 
that  the  burden  is  on  the  plaintiff  tbron^nt 
tbe  wbole  case  to  show  to  the  satisfaction 
of  the  Jury,  by  the  greater  weight  of  the  evi- 
dence, that  tbe  acts  of  negligence  which  be  al- 
leges, or  some  one  of  them,  are  tbe  efficient 
and  proximate  cause  of  the  injuries  wblcb 
be  received,  and  that  without  such  negligence 
on  tbe  part  of  defendant's  agents  be  would 
not  have  been  Injured,  and  unless  the  plabi- 
tiff  has  so  proved  to  the  satisfaction  of  tbe 
Jury  by  the  greater  weight  of  the  evidence, 
that  the  acts  of  negligence,  or  some  one  of 
them  which  he  claims  the  defendants  agents 
were  guilty  of,  was  the  cause  of  his  alleged 
injuries,  tbe  verdict  should  be  for  the  defend- 
ant" The  court  refused  the  following  in- 
struction: "The  jury  are  histructed  tbat 
while  the  duty  of  watching  for  persons  and 
vehicles  on  or  near  tbe  tracks  devolves  npon 
those  in  charge  of  tbe  car,  nevertheless,  they 
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tmve  the  right  to  assume  that  persons  on 
the  street  will  be  prudent  and  keep  a  reason- 
able lookout  for  the  approach  of  cars,  and  It 
the  motorman  In  charge  of  the  car  at  the 
time  of  plaintiff's  alleged  Injuries  saw  the 
plaintiff  driving  on  the  street  near  the  track, 
he  had  a  right  to  assume  that  he  would  be 
on  the  lookout  for  a  car,  and  that  he  would 
not  drive  on  or  so  near  the  track  as  to  ex- 
pose himself  to  the  danger  of  a  collision,  and 
the  defendant's  motorman  had  a  right  to 
move  his  car  forward  upon  such  assumption, 
until  It  became  apparent,  or  by  the  exercise 
of  ordinary  care  ought  to  have  become  ap- 
parent, to  him  that  plaintiff  did  not  know 
of  tbe  approach  of  the  car,  or  that  he  Intend- 
ed to  drive  Immediately  in  front  thereof. 
And  In  this  connection  the  jury  are  further 
Instructed  that  by  the  allegation  In  the  pe- 
tition, that  defendant's  agents  In  charge  of 
said  car  were  aware  of  plaintiff's  dangerous 
position,  la  meant  that  the  plaintiff  was  in 
a  poBltlon  of  peril  a  sufl3clent  length  of  time 
to  enable  the  said  motorman  In  charge  of  tbe 
nmnlag  of  the  car,  by  the  exercise  of  ordi- 
nary care  and  by  tbe  use  of  such  instrumen- 
talities as  be  had  on  band  for  that  purpose 
to  enable  him  to  stop  the  car  and  avoid  the 
collision.  In  other  words,  until  the  plain- 
tiff was  upon  the  track,  or  in  actual  danger 
of  collision  with  the  car  by  going  forward, 
tbe  motorman  was  not  obliged  to  bring  ttte 
car  to  a  stop." 

After  a  verdict  and  Judgment  for  the  plain- 
tiff, defendant  appeals,  assigning  as  error: 
First  that  the  court  should  have  given  Its 
peremptory  instruction  to  find  the  issues 
for  the  defendant;  second,  the  giving  of 
plalntiflTs  second  Instruction,  supra;  and 
third,  the  refusal  of  its  instruction  copied 
In  the  statement  The  assignments  will  be 
noticed  in  tbe  opinion. 

Boyle,  Priest  &  Lehman,  for  appellant 
Ifarion  C.  Early,  for  respondent 

NORTONI,  J.  (after  stating  the  facts). 
1.  The  first  point  urged  for  a  reversal  of  the 
judgment  Is  that  the  court  erred  in  Its  refus- 
al to  peremptorily  direct  a  verdict  for  the  de- 
fendant. It  Is  true  that  the  plaintiff's  evi- 
dence showed  that  he  could,  by  exercising 
more  care  tlian  he  did.  have  seen  the  ap- 
proaching car  for  two  or  three  blocks,  and 
possibly  have  heard  the  same  for  nearly  one 
block  at  the  time  be  peered  from  under  his 
wagon  cover  and  looked  and  listened  there- 
for. Tet  by  looking  for  100  feet  In  either 
direction  and  neither  seeing  nor  hearing  Its 
approach,  he  evidently  satisfied  himself  that 
no  car  was  then  in  near  proximity  and  that 
It  would  be  safe  for  him  to  proceed  to  cross 
the  tracks.  But  It  is  entirely  unnecessary 
for  the  court  on  this  record,  to  pass  upon 
the  question  as  to  whetbo:  ordinary  pru- 
dence and  care  would  require  him  to  survey 
the  car  tracks  for  a  distance  beyond  the  100 
feet  In  either  direction  viewed  by  him  be- 
fore  driving  thereon,  or  to  listen  more  at- 


tentively for  an  approaching  car.  Inasmuch 
as  the  case  was  submitted  to  the  Jury  upon 
the  theory  that  plaintiff  was  first  negligent 
in  failing  to  exercise  ordinary  care  in  that 
hehalf,  and  It  was  only  for  the  last  breach 
of  duty  on  the  part  of  the  defendant  the 
negligence  of  the  plaintiff  after  he  became 
In  his  situation  of  peril  being  in  no  wise 
proximate  to  nor  concurring  In  bis  Ibjury, 
that  the  defendant  could  be  held  to  respond 
therefor.  There  is  ample  evidence  in  the 
record  to  sustain  a  recovery  on  this  theory 
of  the  case.  It  Is  palpable  that  the  motor- 
man,  by  exercising  ordinary  care  In  the  dis- 
charge of  his  duty  in  the  premises,  could 
have  seen  the  plaintiff  on  or  about  to  go  up- 
on the  tracks  in  time  to  have  averted  the  in- 
Jury  by  the  proper  employment  of  the  appli- 
ances therefor  at  hand.  The  motorman 
could  have  seen  the  plaintiff  In  the  act  of 
driving  toward  and  across  the  track  at  all 
times  after  he  drove  out  of  tbe  alley  and  to- 
ward the  tracks.  At  the  time  plaintiff  look- 
ed for  a  car,  his  horse  was  within  two  feet 
of  the  car  tracks,  so  It  is  said  in  the  evi- 
dence, and  the  fair  Inference  Is  that  the  car 
was  more  than  100  feet  distant  at  the  time, 
or  the  plaintiff  could  have  seen  It  Plaintiff 
then  being  In  the  act  of  driving  upon  the 
track  and  in  a  position  of  danger  from  the 
approaching  ear  under  the  control  of  the 
motorman,  it  became  Imperative  on  the 
motorman.  In  discharging  that  duty  owing 
from  his  master  to  the  plaintiff,  to  employ 
the  appliances  at  band,  In  the  exercise  of 
ordinary  care,  to  tbe  end  that  the  car  should 
be  under  such  control  as  to  avert  the  threat- 
ened collision;  for  under  tbe  law  of  this 
state,  it  was  his  duty  not  only  to  exercise 
ordinary  care  to  avert  the  Injury  after  dis- 
covering tbe  plaintiff  in  peril,  but  It  was  his 
duty  as  well  to  exercise  ordinary  care  to 
discovtf  the  plaintiff  when  approaching  the 
track  with  the  apparent  intention  to  drive 
upon  and  across  the  same.  The  evidence 
tended  to  prove  that  tbe  motorman  was 
negligent  with  respect  to  this  duty,  and 
moreover,  the  evidence  (that  of  Hartman) 
Is  to  the  effect  that  the  motorman  did  actu- 
ally discover  plaintiffs  position  of  peril 
In  time,  no  doobt  to  have  prevented  a  col- 
lision. Hartman  said,  and  the  same  infer- 
ence arises  from  the  testimony  of  Tobias, 
that  when  the  car  was  about  18  feet  from 
plaintiff,  the  motorman  "slowed  it  (the  car) 
down  slow  when  it  was  about  tliat  distance; 
then  of  a  sudden  he  turned  it  at  full  force. 
*  •  •  Q.  Where  was  he  when  he  turned 
It  at  full  force?  A.  Within  6  or  8  feet  of  the 
wagon."  From  this,  the  only  legitimate  In- 
ference that  can  possibly  arise  is  that  the 
motorman  had  the  car  under  control  and 
when,  within  6  or  8  feet  of  the  wagon, 
thinking  that  the  plaintiff  would  b»  able  to 
get  out  of  the  way,  negligently  turned  on 
the  power,  propelling  the  car  forward.  Just 
In  time  to  strike  the  rear  portion  of  the  rear 
wheel,  thereby  causing  the  wagon  to  over- 
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turn  and  the  plaintiff's  resnltant  injuries. 
Here  Is  abundant  evidence  authorizing  ttae 
submission  of  tbe  case  to  tbe  jury  under  ttae 
last  clear  chance  doctrine,  as  announced  by 
tbe  Supreme  and  appellate  courts  of  the 
state,  and  the  court  was  Justified  in  refusing 
the  peremptory  instruction.  Guenther  v. 
Railway,  95  Mo.  286,  8  S.  W.  371;  s.  c.  108 
Mo.  18,  18  S.  W.  846;  Morgan  v.  Wabash 
Ry.  Co.,  159  Mo.  202,  60  S.  W.  195;  Moore  v. 
St  Louis  Transit  C!o.  (Mo.  Sup.)  92  S.  W. 
390;  Klockenbrink  v.  Railway  Co.,  172  Mo. 
678,  72  8.  W.  900;  Klockenbrink  v.  Railway 
Co.,  81  Mo.  App.  351;  Cooney  v.  Railway 
Co.,  80  Mo.  App.  226;  Moore  v.  Transit  Co., 
96  Mo.  App.  728,  75  S.  W.  699;  Barrle  v. 
Transit  Co.,  102  Mo.  App.  87,  76  8.  W.  706. 

2.  We  have  thus  noticed  the  evidence  to 
demonstrate  the  correct  action  of  the  trial 
court  In  refusing  the  peremptory  instruction 
on  its  merits.  But  aside  from  this,  it  may 
be  said  that  this  qnestion  Is  no  longer  open 
for  review  In  this  case.  The  Identical  ques- 
tion on  the  Identical  facts  in  all  material  re- 
spects, between  the  Identical  parties  In  this 
same  case  was  presented  on  a  prior  appeal, 
wherein  it  was  adjudged  that  the  evidence 
was  sufficient  to  remove  the  case  beyond 
tbe  province  of  tbe  conrt  as  a  question  of 
law  and  within  tbe  province  of  the  Jury  as 
a  question  of  fact  See  Barrle  v.  Transit 
Co.,  102  Mo.  App.  87,  76  S.  W.  706.  If  the 
facts,  as  developed  in  the  former  trial,  as 
appears  from  the  report  of  the  case,  and 
those  in  the  record  now  before  us,  are  to  be 
differentiated  at  all.  It  is  In  favor  of  the 
plaintiff  here,  and,  under  these  circumstan- 
ces, tbe  rule  Is  well  established  that  on  a 
second  appeal,  as  In  this  case,  where  the  evi- 
dence Is  substantially  the  same,  without 
material  variance  from  that  before  the  conrt 
in  tbe  prior  adjudication,  the  previous  rul- 
ing will  be  considered  as  conclusive  for  the 
purpose  of  tbe  case  and  the  qnestion  treated 
thereafter  as  res  adjudicata,  unless  It  ap- 
pears that  tbe  court  overlooked  a  controlling 
statute  or  decision  and  therefore  erred  In 
Its  opinion  as  to  tbe  legal  effect  of  tbe  facts 
on  which  the  Judgment  of  the  court  was  pro- 
nounced. Baker  v.  Railway  Co.,  147  Mo. 
140-152,  48  S.  W.  838;  Hesse  I'tg.  Co.  v. 
Protective  Ass'n.  81  Mo.  App.  -467. 

3.  Tbe  court  Instructed  tbe  Jury,  at  tbt 
Instance  of  tbe  plaintiff:  "Tbe  conrt  In- 
structs the  Jury  that  the  burden  of  showing 
that  the  plaintiff  was  guilty  of  negligence 
contributing  to  his  injuries  is  upon  the  de- 
fendant company  to  establish  by  a  pr^wn- 
derance  of  tbe  evidence.  But  yon  are  also 
Instructed  that  the  burden  Is  upon  tbe  plain- 
tiff to  prove  by  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  wblcb  was 
the  proximate  cause  of  the  injuries  com- 
plained of."  Tbe  defendant  complains  that 
the  giving  of  this  instruction  was  error 
In  this,  that  while  the  first  clause  thereof, 
which   informB  tbe  Jury  that  It  devolved 


upon  tbe  defendant  to  establish  plaintiff's 
contributory  negligence  by  a  preponderance 
of  the  evidence,  is  proper  enough,  the  sec- 
ond clause,  which  informs  the  Jury  as  to 
the  measure  of  proof  required  on  behalf 
of  tbe  plaintiff,  Is  error  in  omitting  to  eni- 
ploy  the  word  "preponderance"  In  connection 
with  tbe  word  "evidence."  It  Is  argued  that 
while  the  defendant  was  required  to  es- 
tablish plaintiff's  negligence  by  a  prepon- 
derance of  tbe  evidence,  tbe  instruction  was 
especially  unfair  to  It  In  this  case,  inasmuch 
as  it  placed  no  witness  upon  the  stand 
in  defense,  and  that  ttae  lnstractl<m  was  cal- 
culated to  mislead  tbe  Jury  In  believing 
that  any  amoont  of  evidence,  whether  a 
preponderance  or  not  was  sufficient  to  estab- 
lish negligence  against  the  defendant  where- 
as the  greater  burden  of  proof  was  devolved 
upon  it  to  establish  tbe  negligence  against 
tbe  plaintiff.  Tbe  instruction  Is  subject  to 
criticism,  but  in  this  case,  where  the  de- 
fendant placed  no  witnesses  on  the  stand 
and  rested  its  rights  entirely  upon  the  evi- 
dence as  adduced  by  plalnturs  witnesses, 
we  are  unable  to  appreciate  the  force  of 
defendant's  argument,  for  there  was  no 
conflict  in  the  proof  and  plaintiff's  case  was 
uncontradicted.  All  the  evidence  In  tbe 
record  tended  to  prove  that  tbe  motorman 
was  negligent, '  and  no  one,  not  even  the 
motorman  himself,  waa  placed  on  the  stand 
to  controvert  It  for  defoidant,  and  under  these 
circumstances,  when  coupled  with  the  fact 
that  the  Jury  were  properly  Instructed  on 
tbe  question  on  the  part  of  tbe  defendant 
and  were  further  instructed  at  the  instance 
of  the  plaintiff  that  all  of  tbe  instructions  of 
tbe  court  must  be  read  together  and  taken 
as  their  guide,  tbe  Jury  were  certainly  not 
misled  as  to  the  fact  that  the  burden  was  on 
tbe  plaintiff  to  establish  bis  case  by  tb« 
greater  welgtat  or  preponderance  of  the  evi- 
dence. It  will  be  observed  that  tbe  portion 
of  the  Instruction  complained  of,  wblcb  omits 
the  word  "preponderance"  does  inform  tbe 
Jury  that  the  "burden"  is  on  tbe  plaintiff, 
and  this,  when  considered  by  tbe  Jury  In 
connection  with  that  given  on  the  same 
subject  for  defendant  and  together  with 
tbe  instruction  to  tbe  effect  that  it  was 
the  duty  of  the  jury  to  take  all  the  In- 
structions and  read  them  together  as  their 
guide  in  the  case,  is  quite  sufficient  to  per- 
suade us  that  the  Jury  were  not  likely  to 
be  misled  thereby.  In  the  first  instruction 
given  on  behalf  of  the  defendant  the  Jury 
were  told  as  follows:  "The  Jury  are  in- 
structed that  the  burden  is  on  the  plaintiff 
throughout  the  whole  case  to  show  to  tbe 
satisfaction  of  the  Jury,  by  the  greater 
weight  of  tbe  evidence,  that  tbe  acts  of  neg- 
ligence which  be  alleges,  or  some  one  of 
them,  are  tbe  efficient  and  proximate  cause 
of  the  injuries  which  be  received,  and  that 
without  such  negligence  on  tbe  part  of 
defendant's  agents  be  would  not  hava  been 


Digitized  by 


Google 


Mo.) 


BUDD  T.  AMERICAN  GUARANTEE  FUND  MUT.  FIRE  INS.  CO. 


237 


Injured,  and  unless  the  plaintiff  bas  so 
prored  to  the  satisfaction  of  the  imj  by 
the  greater  welgbt  of  the  eyldence,  that 
the  acts  of  negligence,  or  some  one  of  them, 
which  he  complains  the  defendant's  agents 
were  guilty  of,  was  the  cause  of  his  alleged 
injuries,  the  verdict  should  be  for  the  de- 
fendant" Here,  In  most  poeltlye  terms, 
the  Jury  were  repeatedly  told  that  unless 
the  plaintiff  proved  bis  allegation  by  a  great- 
er welgbt  of  the  evidence,  he  could  not  re- 
cover, and  further,  the  Jury  were  Instructed 
(plaintiff's  Instruction  Na  4)  :  "Tfa«  In- 
structions of  the  court  are  all  to  be  taken 
and  read  together,  and  the  law  therein  laid 
down,  applied  by  the  Jury  to  the  facts  of 
the  case,"  etc.  Elver  since  the  Supreme 
Court,  in  Owens  v.  Railway  Co.,  95  Mo. 
169,  8  S.  W.  350,  6  Am.  St  Rep.  39,  adopted 
the  views  of  Judge  Black,  expressed  in  his 
dissenting  opinion  in  Salllvan  v.  Railway 
Co.,  88  Mo.  169-188,  overruling  the  Sullivan 
Case,  the  rule  bas  been  uniformly  adhered 
to  in  this  state  that  the  error  in  one  in- 
stmctlon  will  not  constitute  rev««ible  error 
if  the  question  is  properly  covered  In  other 
instructions  so  that  when  taking  the  in- 
structions together  as  a  whole,  they  pre- 
sent the  issues  fairly  and  are  not  calcu- 
lated to  mislead  and  are  not  misleading 
to  the  jury.  Under  the  authority  of  these 
cases,  we  are  persuaded  that  the  error  in 
the  Instmction  complained  of,  in  view  of  the 
others  given,  was  not  such  as  to  mislead  the 
Jury  or  affect  the  substantial  rights  of  the  de- 
fendant Henry  v.  Railway  Co.,  118  Mo.  526, 
21S.W.  214;  Hughes  v.  C.  &  A.  Ry.  Co.,  127 
Mo.  447, 80  S.  W.  127 ;  Burdoin  v.  Trenton,116 
Mo.  858,  22  S.  W.  728 ;  Owens  v.  Railway  Co., 
95  Mo.  169,  8  8.  W.  850,  6  Am.  St  Rep.  89; 
Meade  v.  Railway  Co.,  68  Mo.  App.  92; 
Bphland  t.  Railway  Ca,  57  Mo.  App.  147; 
Sbaw  V.  Dairy  C<k,  66  Mo.  App.  521;  Nel- 
son DistiUlng  Co.  T.  Creatb,  46  Mo.  App.  169. 
4.  The  court  grave,  at  the  instance  of  de- 
fendant 11  Instructions,  covwing  in  all  seven 
pages  of  printed  abstract  In  this  case  where 
the  Issues  were  few  and  simple  and  refused 
one  instruction.  No.  12,  set  out  in  the  state- 
ment supra.  Error  is  assigned  because  of 
its  refusal.  In  those  given,  the  court  had 
submitted  every  possible  phase  of  defend- 
ant's theory  of  the  case  and  covered  all 
matters  incidental  thereto,  and  was  there- 
fore amply  justified  in  refusing  the  twelth 
instruction  requested,  if  on  no  other  ground 
than  tliat  a  multiplicity  of  instructions  would 
tend  rather  to  confuse  than  enlighten  the 
Jury  on.  the  issnes  and  law  of  the  case. 
Renshaw  ▼.  Firemen's  Ins.  Co.,  33  Mo. 
App.  894;  McAllister  v.  Barnes,  85  Mo. 
App.  668;  Crawshaw  v.  Snmner,  66  Mo. 
517.  By  reference  to  that  instruction,  how- 
ever. It  will  be  noted  that  after  telling  the 
Jury  a  number  of  things,  it  concludes:  "Or, 
in  other  words,  until  the  plaintiff  was 
upon  the  track  or  in  actual  danger  of  a 


collision  with  the  car  by  going  foiTward,  the 
motorman  was  not  obliged  to  bring  the  car 
to  a  stop."  This  is  not  the  law.  The  motor- 
man's  duty  to  exercise  ordinary  care  to 
avoid  injiulng  the  plaintiff  was  not  de-. 
ferred  until  the  plaintiff  was  "upon  the 
tradk  or  in  actual  danger  of  a  collision  with 
the  car  by  going  forward,"  but  on  the  con- 
trary, it  became  the  motorman's  duty  to 
exercise  ordinary  care  to  avoid  a  collision  by 
using  the  appliances  at  hand  as  soon  as 
he  saw,  or  by  the  exercise  of  due  care  could 
have  seen,  the  plaintiff  approaching  the  track 
apparently  Intending  to  pass  before  the  car 
and  thus  become  imperilled.  Moore  v.  Tran- 
sit Co.  (Mo.  Sup.)  92  S.  W.  890,  and  cases 
supra.  The  Instruction  told  the  Jury  that 
the  motorman  was  under  no  obligation  to 
act  until  the  plaintiff  was  upon  the  track 
or  in  actual  danger  of  a  collision  by  going 
forward.  If  the  duty  to  exercise  ordi- 
nary care  to  save  human  life,  is  thus  de- 
ferred by  the  law  until  actual  danger  of 
collision  by  going  forward,  then  the  principle 
which  requires  the  exercise  of  ordinary  care 
for  the  protection  of  those  going  toward 
the  track  with  the  apparent  intention  of  ' 
walking  on  or  across  the  same,  Is  of  no  force. 
In  our  opinion,  the  court  very  properly  re- 
fused this  instruction  for  the  reasons  given. 
Finding  no  reversible  error  In  the  record, 
the  Judgment  will  be  aflBrmed.  It  Is  so 
ordered. 

BLAND,  P.  J.,  and  600DB,  J.,  concur. 


RCDD  V.  AMERICAN  GUARANTEE  FUND 
MUT.  FIRE   INS.  CO. 

(St    Louis    Court    of    Appeals.    Missouri. 
June  6,  1906.) 

1.  IMSUBAMCB— Provisions  of  Policy— Waiv- 

EB— AUTHOalTY   OP   LoCAL    AGENT. 

Local  agents  of  insurance  companies  vested 
with  anthority  to  make  contracts  to  insure  and 
to  countersign  and  deliver  policies  and  receive 
premiums,  have  power  to  waive  stipulations  in 
the  policy,  although  it  contains  a  restriction  de- 
clarmg  that  its  provisions  can  only  be  waived 
by  an  agreement  in  writing  signed  by  the 
president  or  secretary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §§  948-965.] 

2.  Same— Ibon-Sate  Clause— Waives. 

Where  an  agent  of  a  fire  insurance  com- 
pany isiiues  a  policy  with  knowledge  that  the 
insured  has  no  iron  safe,  and  that  owing  to 
the  nature  of  his  business  it  is  impossible  for 
him  to  remove  his  books  from  the  insured  build- 
ing when  he  Is  absent  therefrom,  a  provision 
of  the  policy  making  it  void  unless  the  books 
are  kept  in  an  iron  safe,  or  removed  from  the 
building  when  insured  is  absent  therefrom,  is 
waived. 

3.  Saub— Effect  of  Adjustment  of  Loss. 

The  adjustment  of  a  loss  under  a  fire 
policy  waives  a  forfeiture  for  previous  viola- 
tion of  conditions  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  gi  1078-1082.] 

4.  Same— Action  on  Policy— iRSTBacTioNS. 

Where,  in  an  action  on  a  fire  policy  in 
which  it  was  claimed  that  an  agent  of  the  in- 
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aured  bad  adjusted  the  loss  and  agreed  to 
pay  it,  its  agent  testified  that  at  the  time  he 
agreed  on  a  settlement  he  did  not  know  that 
the  iron-safe  clauae  of  the  policy  bad  not  been 
complied  with,  and  that  the  books  of  insured 
bad  been  lost,  it  was  error  to  instruct  that  the 
agent's  agreement  to  settle  estopped  the  com- 
pany from  asserting  a  forfeiture  for  noncom- 
pliance with  the  iron-safe  clause,  without  re- 
quiring a  finding  that  at  tbe  time  the  agree- 
ment was  made  tbe  adjuster  had  knowledge  of 
tbe  destruction  of  the  books. 

5.  SaMB>— FORTEITUBB— WAIVKB     BY     ADJUST- 
MENT—AOBEEMENT  AS  TO  ADJUBTMENT. 

Where,  after  a  loss  under  a  fire  policy,  in- 
sured agreed  with  an  adjuster  sent  by  the 
company  that  any  action  taken  in  investiga- 
ting tbe  cause  of  tbe  fire,  and  tbe  amount  of 
loss  or  damage  should  not  waive  or  invalidate 
any  rights  of  either  of  the  parties  this  agree- 
ment did  not  prevent  a  final  adjustment  and 
promise  by  the  adjuster  to  pay  the  loss  from 
operating  as  an  estoppel  preventing  the  com- 
pany from  enforcing  a  forfeiture  for  previous 
noncompliance  with  a  provision  of  the  policy. 

6.  Tbiat— Instbuctions— Ignobino   Defensb 
— actioh  on  insubancb  polioy. 

Where,  in  an  action  on  a  fire  policy,  the 
insured  defended  on  the  ground  of  forfeiture 
for  failure  to  comply  with  tbe  iron-safe  clause, 
an  instmction  that  if  tbe  company  issued  the 
policy  and  while  it  was  in  force,  and  with- 
out the  fault  of  tbe  plaintiff,  part  of  the  prop- 
erty wa«  destroyed,  and  proper  proofs  of  loss 
made  or  wavied,  tbe  jun  should  find  for  plain- 
tiff, improperly  disregarded  tbe  defense,  and  was 
erroneous. 

Appeal  from  Olrcnlt  Court,  Dent  Oounty; 
Leigh  B.  Woodside,  Judge. 

AcUon  by  W.  E.  Rudd  against  the  Ameri- 
can Gnarantee  Fund  Mutual  Fire  Insurance 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

A.  E.  McOIashen  and  Barclay  &  Fanntle- 
roy,  for  appellant  Cope  &  ESmer,  for  re- 
spondent 

GOODEt  J>  This  Is  an  action  on  a  Are 
Insurance  policy  Issued  by  the  defendant 
company  October  16,  1903,  to  run  for  one 
year  and  covering  a  stock  of  drugs  and 
merchandise  contained  In  a  store  In  the  town 
of  Anntt,  In  Dent  county.  Mo.  The  stock 
was  entirely  destroyed  by  fire  July  25,  1904, 
the  store  building  having  been  ignited  by 
some  unknown  canse.  It  was  agreed  at  the 
trial  that  the  loss  to  plaintiff  on  the  property 
covered  by  the  policy  was  greater  than  $500, 
the  maximum  indemnity  to  be  paid  in  case 
of  loss  by  fire.  The  action  was  Instituted 
to  recover  that  sum.  A  few  days  after  the 
Are  tbe  company  sent  plaintiff  blank  proofs 
of  loss  which  he  filled  out  signed,  and  re- 
turned to  the  company.  No  point  is  made 
that  the  proofs  furnished  fell  short  of  com- 
plying with  the  requirements  of  the  policy. 
In  defense  a  violation  of  the  "Inventory  and 
iron-safe  clause"  of  the  policy  was  pleaded. 
This  stipulation  required  the  assured  to  take 
a  complete  inventory  of  stock  at  least  once 
in  each  calendar  year,  and  unless  such  Inven- 
tory had  been  taken  taken  within  12  months 
prior  to  the  date  of  the  policy,  to  take  one  in 
detail  within  30  days.  It  also  required  him 
to  keep  a  set  of  boolcs  clearly  setting  forth 


a  complete  record  of  the  boslness  transacted. 
for  cash  and  on  credit  Including  purchases, 
sales,  and  shipments,  from  the  date  of  the- 
Inventory,  and  during  the  continuance  of  the 
policy,  and  to  keep  such  books  and  inventory 
securely  locked  In  a  fireproof  safe  at  night, 
and  at  all  times  when  tbe  building  contain- 
ing the  insured  stock  was  not  open  for  busi- 
ness; or  failing  this,  to  keep  such  books  and 
inventory  In  some  place  not  exposed  to  a 
fire  which  might  destroy  the  building.  It 
was  further  provided  that  If  the  assured 
failed  to  produce  such  books  and  inventory 
for  the  Inspection  of  the  company  on  demand, 
the  policy  should  become  void,  and  there 
could  be  no  recovery  on  It  The  defendant 
alleged  that  plaintiff  failed  to  make  an  In- 
ventory In  compliance  with  the  clauses  we 
have  digested;  that  he  did  not  keep  a  set 
of  books  showing  purchases  and  shipments 
during  the  term  the  Insurance  contract  was 
In  force,  or  keep  such  books  and  Inventory 
locked  In  an  Iron  safe,  or  other  place  not 
exposed  to  fire,  and  did  not  produce  such 
books  on  demand  of  defendant,  though  tbe 
fire  occurred  when  the  building  where  plain- 
tiff kept  his  store  was  not  open  for  business; 
that  is,  did  not  occur  during  business  hours; 
that  whatever  Inventories  or  books  plaintiff 
kept  were  destroyed  by  the  fire  and  plaintiff 
was  unable  to  produce  any  books  or  invento- 
ries from  failure  to  preserve  the  same  In  a 
fireproof  iron  safe  or  other  place  not  exposed 
to  fire.  Therefore,  It  Is  alleged  the  policy 
became  null  and  void,  and  defendant  tendered 
Into  court  and  offered  to  return  to  plain- 
tiff, the  premium  paid  for  the-  Insurance. 

A  reply  was  filed  denying  each  allegatton 
of  the  answer  and  averring  In  avoidance  of 
defendant's  plea  In  bar,  that  John  M.  Ste- 
phens Is  defendant's  agent  at  Salem;  that 
plaintiff  made  application  to  said  Stephens 
for  Insurance  on  the  properly  covered  by  tbe 
policy,  and,  at  the  time  of  applying  fOr  It, 
Informed  Stephens  that  the  drug  store  and 
said  business  would  be  conducted  In  connec- 
tion with  plaintiff's  practice  as  a  physician; 
that  he  did  not  employ  a  clerk  nor  keep  the 
store  open  regularly  for  business;  that 
Stephens  was  also  Informed  at  the  time  of 
such  application  that  plaintiff  did  not  have 
an  Iron  safe  and  this  fact  was  well  known 
to  said  agent  from  a  personal  Inspection  of 
the  risk ;  that  Stephens  told  plaintiff  It  was 
not  necessary  to  have  an  Iron  safe;  that 
plalntifTs  profession  called  him  away  from 
tbe  store  at  all  times  of  the  day  and  night 
and  said  calls  for  his  professional  services 
were  so  urgent  that  plaintiff  was  compelled 
to  leave  without  having  time  to  put  his  books 
In  a  place  of  safety;  that  plaintiff  did  keep 
a  set  of  books  showing  the  sales  made  by 
blm,  and  invoices  of  all  goods  he  purchased, 
and  said  agent  knew  the  kind  and  character 
of  books  kdpt  and  where  they  were  expected 
to  be  kept,  and  assented  to  the  keeping  of 
them  In  such  manner,  and  waived  the  keep- 
ing of  them  in  an  Iron  safe;  that  with  this 
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nnd»8tandliig,  plaintiff  paid  the  agent  the 
premium,  and  It  waa  accepted  by  the  com- 
pany, and  the  policy  Issued;  by  which  act 
defendant,  through  Its  agent,  waived  all 
right  to  claim  any  benefit  from  said  condi- 
Itona  set  forth  In  the  answer;  that  plain- 
tiff can  produce,  and  has  offered  to  produce 
to  defendant's  adjuster,  and  now  offers  to 
produce  the  bills  of  Invoice  of  all  par- 
chases  made  by  him,  and  make  full  proofs 
of  loss,  but  the  same  were  not  demanded  by 
said  adjnster;  that  defendant's  adjuster 
agreed  to  pay  the  loss  to  plaintiff  by  reason 
of  said  fire,  at  the  expiration  of  the  time 
fixed  for  payment  of  losses  by  the  policy, 
said  adjuster  having  agreed  to  pay  plalntifTs 
loss  In  full  after  having  made  an  investiga- 
tion concerning  the  origin  of  the  fire;  that 
by  agreeing  to  pay  said  loss  In  fall,  there 
became  an  accord  and  satisfaction  of  dam- 
age and  loss  on  part  of  plaintiff,  and  defend- 
ant waived  any  forfeiture  of  the  policy  It 
might  have  asserted,  and  is  now  estopped 
firom  asserting  a  forfeiture. 

The  policy  contained  the  clauses  alleged  In 
the  answer,  and  It  was  proved  the  fire  occur- 
red at  night  when  the  store  was  not  open 
for  boslness;  that  plaintiff  told  Stephens, 
the  agent  to  whom  he  made  application  for 
Insurance,  that  plaintiff  kept  no  clerk,  and 
the  store  would  be  closed  at  Irregular  hours ; 
that  there  was  no  iron  safe  In  it ;  that  when- 
ever plaintiff  knew  he  was  to  be  away  for 
any  length  of  time  he  would  leave  his  books 
at  the  store  of  Mr.  Porter  In  the  same  town. 
When  negotiating  for  the  insurance,  plaintiff 
objected  to  the  Iron-safe  clause  in  the  poli- 
cy, explaining  to  the  agent  that  it  would  be 
impossible,  on  account  of  his  professional 
practice  to  secure  his  books '  from  fire  in 
the  manner  required  by  that  clause.  Both 
be  and  Stephens  swore  the  latter  consented 
to  accept  his  application  for  the  policy  on 
the  understanding  that  keeping  the  books  in 
an  Iron  safe  or  some  place  where  they  would  be 
safe  from  fire  which  might  consume  plaintiff's 
store  building,  would  not  be  obligatory  on 
plaintiff.  A  written  application  for  the  insur- 
ance was  signed  in  plaintiff's  name  by  his 
brother-in-law,  who,  according  to  plaintiff's 
testimony,  had  authority  to  act  for  him.  This 
application  was  dated  October  13,  1003,  and 
contained  certain  statements  and  warran- 
ties; among  others,  that  plaintiff  would  com- 
ply with  the  Inventory  and  Iron-safe  require- 
ment. One  clause  of  the  policy  was  the  fol- 
lowing: "Tbia  policy  Is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indors- 
ed hereon,  or  added  hereto,  and  no  officer, 
agent  or  other  representative  of  this  company, 
except  the  president  or  secretary,  shall  have 
potrer  to  waive  any  provision,  or  any  con- 
dition of  this  p<dicy,  except  such  as  by  the 
terms  of  this  policy,  may  be  the  subject  of 
agreement  Indorsed  hereon,  or  added  hereto^ 


and  as  to  such  provisions  and  conditions,  no 
officer,  agent  or  representative,  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such 
waiver,  If  any,  shall  be  written  upon  or  at- 
tached hereto.  Nor,  shall  any  privilege  or 
permission  affecting  the  Insurance  under  this 
policy  exist  or  be  claimed  by  the  insured, 
unless  BO  written  or  attached  and  signed  by 
the  general  agents." 

Some  six  weeks  after  the  fire  a  special 
agent  or  adjuster  visited  Anutt  for  the  pur- 
pose of  investigating  the  loss.  The  testi- 
mony for  plaintiff  Is  that  after  be  had 
looked  into  the  matter  this  adjuster  said  be 
was  satisfied  the  loss  was  an  honest  one  and 
greater  than  the  amount  of  Indemnity  provid- 
ed; that  plaintiff's  claim  would  not  be  con- 
tested by  the  company,  but  he  would  be 
paid  In  a  few  days;  that  the  money  would 
be  paid  to  the  Salem  Bank,  and  plaintiff 
must  deposit  his  policy  there,  and  a  receipt 
for  the  1500  to  be  paid  him.  The  adjuster 
denied  making  such  a  statement,  and  swore 
he  had  no  power  to  adjust  losses  except 
subject  to  the  company's  approval.  At  the 
time  of  his  visit  he  procured  plaintiff's  sig- 
nature to  the  following  document:  "It  is 
hereby  mutally  agreed  and  stipulated  by  and 
between  W.  E.  Rudd,  party  of  the  first 
part  and  the  Mercantile  Town  Mutual  Inror- 
ance  Company,  and  American  Ouaranty 
Fund  Mutual  Fire  Insurance  Company,  party 
of  the  second  part,  that  any  action  taken  by 
the  party  of  the  second  part  In  investigating 
the  cause  of  the  fire,  or  investigating  and 
ascertalnng  the  amount  of  loss  and  damage 
to  the  property  of  the  party  ot  the  first  part 
caused  by  fire  alleged  to  have  occurred  on 
the  26tb  day  of  July,  1904,  shall  not  waive  or 
Invalidate  any  of  the  conditions  of  the  pol- 
icy of  the  party  of  the  second  part,  held  by 
the  party  of  the  first  part,  a;id  shall  not  waive 
or  Invalidate  any  rights  whatever  of  either  of 
the  parties  to  this  agreement  The  intent  ot 
this  agreement  is  to  preserve  the  rights  of  all 
the  parties  hereto,  and  provide  for  an  inves- 
tigation of  the  fire  and  the  determination  of 
the  amount  of  the  loss  or  damage.  In  order 
that  the  party  of  the  first  part  may  not  be  de- 
layed unnecessarily  in  bis  business,  and  in 
order  that  the  amount  of  bis  claim  may  be 
ascertained  and  determined  without  regard 
to  the  liability  of  the  party  of  the  second 
part"  Defendant  objected  to  all  the  testi- 
mony regarding  conversations  between  plain- 
tiff and  Stephens,  the  local  agent  of  defend- 
ant at  Salem,  tending  to  show  an  agreement 
by  Stephens  made  anterior  to  the  issuance 
of  the  policy,  that  the  Inventory  and  iron- 
safe  clause  should  not  be  obligatory;  also, 
to  testimony  of  statements  by  the  adjuster 
that  the  loss  would  be  settled,  and  to  in- 
structions recognizing  such  statements  and 
acts  of  Stephens  as  a  waiver  of  compliance 
by  plaintiff  with  the  inventory  and  iron-sate 
clause,  and  a  waiver  by  the  adjuster  of  anj 
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forfeiture  for  noncompliance  even  if  Stephens 
Iiad  not  waived  the  clanse  in  making  the  con- 
tract. These  objections  were  oTerruled  and 
exceptions  saved.  The  verdict  and  Judgment 
were  for  plaintiff,  and  defendant  appealed. 

1.  There  was  evidence  for  the  Jury  on  the 
Issue  of  waiver  by  Stephens,  defendant's  lo- 
cal agent,  of  the  Inventory  and  Iron-safe 
clanse.  Indeed,  the  evidence  was  conclu- 
sive In  favor  of  a  waiver,  if  plaintiff  and 
Stephens  are  to  be  believed.  The  former  act- 
ed in  good  faith  about  the  requirement, 
notifying  Stephens  when  he  applied  for 
Insurance  that  it  would  be  impossible  for  him 
to  conform  to  it  because  his  practice  as  a 
physician  called  him  away  from  the  store, 
and  as  he  had  no  clerk  he  would  be  forced 
to  close  the  building  frequently  during  busi- 
ness hours,  instead  of  keeping  It  open  con- 
tinually. The  clause  in  question  required  the 
books  of  account  and  the  inventory  to  be 
kept  In  an  iron  safe  or  other  place  secure 
from  fire,  whenever  the  building.  In  which 
the  merchandise  was  contained,  was  closed; 
a  requirement  incompatible  with  the  pro- 
fessional engagements  of  plaintiff.  He  and 
Stephens  discussed  the  matter,  and  the  latter 
informed  him  in  effect,  that  the  company 
would  waive  the  stipulation,  and  he  need 
not  comply  with  it  This  case  must  be  deter- 
mined according  to  the  latest  decisions  of  the 
Supreme  Court,  which  are  in  conflict  with 
some  decisions  of  the  two  appellate  courts 
and,  perhaps,  with  earlier  decisions  of  the 
Supreme  Court  Local  agents  of  insurance 
companies  vested  with  authority  to  make  con- 
tracts to  insure  property,  countersign,  issue, 
and  deliver  policies  and  receive  premiums, 
stand  In  the  place  of  the  companies  in  deal- 
lug  with  applicants  for  policies,  and  may 
waive  stipulations  which  purport  to  be  essen- 
tial to  the  validity  of  the  contract.  Parsons 
V.  Insurance  Co.,  132  Mo.  683,  592,  31  S.  W. 
117,  34  S.  W.  476 ;  Rlssler  v.  Insurance  Co., 
150  Mo.  866,  374,  51  S.  W.  755 ;  Carr  v.  Insur- 
ance Co.,  100  Mo.  App.  602,  75  S.  W.  180; 
Springfield  etc.,  Co.  v.  Ins.  Co.,  151  Mo.  90, 
98,  52  S.  W.  238,  74  Am.  St  Rep.  521 ;  Weed 
V.  Insurance  Co.,  116  N.  Y.  117,  22  N.  B.  229 ; 
1  Joyce,  Insurance,  {  439.  According  to  these 
authorities,'  and  we  are  bound  by  them, 
this  rule  prevails  over  a  restriction  in  the 
policy  prescribing  a  particular  mode  in  which 
its  terms  may  be  waived  or  designating  par- 
ticular persons  who  alone  have  power  to 
waive  a  term.  Probably  the  rule  has  grown 
out  of  the  repugnance  of  equity  to  forfeitures 
and  its  unwillingness  to  permit  the  forfeiture 
of  an  insurance  policy  to  be  accomplished 
by  the  fraud  of  the  company.  No  point  Is 
made  that  the  authority  of  Mr.  Stephens  was 
too  narrow  to  make  this  rule  applicable  to 
the  facts  of  the  present  case. 

The  position  of  the  company  is  that,  as  the 
oral  assent  by  Stephens  to  plaintiff's  keeping 
bis  lK>oks  and  Inventory  in  the  storeroom  and 
exposed  to  destructiou  by  a  fire  which  would 


destroy  the  merchandise  was  given  during 
the  negotiation  for  Insurance  and  anterior  to 
the  delivery  of  the  policy.  It  was  supersed- 
ed by  this  document  which,  when  delivered, 
became  the  sole  evidence  of  the  contract  In 
other  words,  the  rule  is  invoked  that  oral 
evldoice  Is  not  admissible  to  contradict  or 
vary  the  terms  of  a  written  Instrument  or 
Ingraft  a  stipulation  on  it  The  position  that 
the  court  erred  In  receiving  testimony  re- 
garding the  oral  agreement  and  In  treating 
it  as  evidence  of  a  waiver  by  the  company 
of  the  iron-safe  clause,  is  untenable  under 
the  decisions  In  this  state,  and  In  many  other 
Jurisdictions.  Stephens,  as  the  full  repre- 
sentative of  the  company,  had  power  to 
waive  the  stipulation  in  question  and  did 
waive  it  by  accepting  the  premium,  and  per- 
mitting the  policy  to  stand  without  objection 
when  he  knew  the  stipulation  was  not  being, 
and  would  not  be,  observed.  Riley  v.  In- 
surance Co.  (Mo.  App.)  92  S.  W.  1147.  The 
law  Imputes  the  power  to  him.  In  such  in- 
stances the  waiver  contains  the  elements  of 
estoppel;  and  this  is  emphatically  true  in 
the  present  case,  wherein  the  defense  that 
plaintiff  did  not  comply  with  the  iron-safe 
clause  is  unconscionable,  in  view  of  the  fact 
that  the  policy  was  Issued  to  him,  and  his 
premium  accepted  after  he  had  declared  that 
it  was  impossible  for  him  to  observe  the 
clause,  and  he  would  take  the  insurance  only 
If  compliance  was  excused.  A  waiver  or  es- 
toppel has  been  allowed  against  an  insnrance 
•  company,  because  of  the  conduct  of  Its  local 
agent,  when  the  facts  before  the  court  were 
ezactiy  like  those  in  the  case  at  bar,  and 
when  the  facts,  though  different,  were  so 
analogous  as  to  render  the  point  calling  for 
decision,  the  same  in  principle  as  the  one 
involved  here.  Identical  cases  wherein  the 
issue  was  whether  the  acts  of  4he  local 
agents  at  the  time  the  applications  for  Insur- 
ance were  presented,  waived  the  necessity 
for  compliance  with  the  iron-safe  clause,  are: 
Parsons  v.  Insurance  Co.;  Rlssler  v.  Insur- 
ance Co.,  supra;  Bush  v.  Insurance  Co.,  86 
Mo.  App.  155;  Hanna  v.  Insurance  Co.,  109 
Mo.  App.  152,  82  S.  W.  1115.  Analogous 
cases  are  Springfield,  etc.,  Co.  v.  Insurance 
Co.,  supra;  Thompson  v.  Insurance  Co.,  169 
Mo.  12,  OS  S.  W.  880;  Ross-Langford  v.  In- 
surance Co.,  97  Mo.  App.  79,  71  S.  W.  720; 
Ormsby  v.  Insurance  Co.,  98  Mo.  App.  871,  72 
S.  W.  139;  Hackett  v.  Phlla.  Underwriters,  70 
.Mo.  App.  16.  The  last-cited  cases,  and  many 
others  which  might  be  collected,  hold,  in  ef- 
fect that,  If  the  agent  who  writes  the  policy 
is  aware  when  he  does  so  of  some  condition 
which  one  of  its  terms  makes  essential  does 
not  exist  and  notifies  the  Insured  that  such 
condition  is  Immaterial  or  will  not  be  re- 
quired, compliance  with  the  term  Is  waived. 
We  hold  that  the  court  committed  no  error 
in  refusing  to  instruct  for  a  verdict  for  the 
company  because  plaintiff  failed  to  preserve 
his  books  and  laventory  safe  from  the  fire, 
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and  in  Instmcting  that  If  be  communicated 
to  Stephens  facts  regarding  his  Inability  to 
comply  with  snch  clause  and  Stephens  con- 
sented to  waive  compliance,  the  failure  to 
comply  was  not  a  defense,  nor  in  refusing 
connterinstmctions  requested  by  defendant 
If  this  conclusion  is  opposed  to  the  judg- 
ments in  Crlgler  y.  Insurance  Co.,  49  Mo. 
App.  11,  and  Gillum  t.  Insurance  Co.,  106  Mo. 
App.  673,  80  S.  W.  283,  the  first  of  those  de- 
cisions may  be  treated  as  overruled  by,  and 
the  latter  as  opposed  to,  the  later  decisions 
of  oar  Supreme  Court 

2.  The  court  instructed  that  if  the  special 
agent  who  visited  the  locality  In  the  middle 
of  September  after  the  loss,  was  defendant's 
adjnster,  and  as  such  and  on  behalf  of  de- 
fendant, met  plaintiff,  and  they  agreed  on 
the  amount  of  the  loss,  and  the  agent  In  be- 
half of  defendant,  agreed  to  pay  plaintiff 
the  foil  amount  of  the  policy,  the  Jury  should 
find  for  plaintiff.  If  they  further  found  the 
agent  had  authority  from  the  company  to 
adjnst  and  settle  the  loss.  In  another  in- 
struction the  jury  were  told  what  authority 
was  neceseeary  to  constitute  an  agent  of  an 
insurance  company  an  adjuster.  The  defini- 
tion given  is  not  challenged.  The  same  In- 
struction advised  the  Jury  that  If  defendant's 
special  agent  had  the  authority  necessary  to 
constitute  him  an  adjuster,  and  authority  to 
agree  on  a  settlement  of  the  loss,  either  as 
adjuster  or  special  agent,  and  did  agree  with 
plaintiff  on  a  settlement,  then  the  company 
was  estopped  to  assert  a  forfeiture  of  the 
policy  on  the  grounds  set  up  In  the  answer ; 
that  is,  for  nonobservance  of  the  Iron-safe 
clause.  The  facts  In  proof  warranted  a  find- 
ing that  the  special  agent  who  visited  plain- 
tiff, came  as  an  adjuster  and  was  empowered 
to  settle  with  plaintiff.  When  the  agent 
Tislted  plaintiff  he  asked  about  the  books 
and  Inventory,  and  was  told  they  had  been 
consumed.  There  was  abundant  testimony 
that  after  he  knew  this  fact  the  agent  said 
he  was  convinced  the  loss  was  honest  and 
greater  than  the  Indemnity  named  in  the 
policy;  and  that  plaintiff  would  be  paid 
without  contest;  that  the  agent  told  plain- 
tiff to  deposit  his  iwllcy  and  a  receipt  with 
the  Salem  bank  saying  the  check  to  pay  the 
loss  wonld  be  forwarded  to  the  bank. 
Wbetbor  the  Iron-safe  clause  Is  intended 
simply  to  aid  In  ascertaining  the  amount  of 
the  damages  done  by  a  fire,  or  to  diminish 
the  risk  of  loss  by  preventing,  In  some  meas- 
ure, tbe  collection  of  exaggerated  Indemn- 
ities, It  Is  obvious  that  when  a  company  Is 
satisfled  both  that  a  fire  was  of  honest  origin, 
and  that  tbe  damage  was  greater  than  the 
amount  of  the  Indemnity,  all  purposes  which 
can  be  served  by  the  preservation  of  account 
books  and  an  Inventory  are  achieved  with- 
out tbose  data.  According  to  the  testimony 
for  plaintiff,  there  was  a  complete  adjustment 
of  tbe  loss  In  question,  and  everything  was 
done  looking  toward  settling  It;  except  mak- 
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Ing  the  payment  PlalntlflC  testified  that  be 
and  the  agent  agreed  on  a  settlement  This 
testimony  Is  corroborated  by  Stephens  and 
other  witnesses.  The  adjustment  of  a  loss 
waives  a  forfeiture  for  a  previous  violation 
of  the  policy.  McCollum  v.  Insurance  Co.,  61 
Mo.  App.  352;  Ramsey  v.  Association,  71 
Mo.  App.  383,  13  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  p.  326;  4  Joyce,  Insurance,  atSS; 
Levy  V.  Insurance  Co.,  10  W.  Va.  500,  27  Am. 
Eep.  598;  Egan  v.  Insurance  Co.,  10  W.  Va. 
583 ;  111.,  etc.,  Co.  v.  Archdeacon,  82  III.  236, 
25  Am.  Rep.  313 :  Farmers',  etc.,  Co.  v.  Gar- 
gett,  42  Mich.  280,  3  N.  W.  954;  Smith  v. 
Insurance  Co.,  62  N.  Y.  85;  Wagner  v.  In- 
surance Co.,  143  Pa.  338,  22  Atl.  885.  The 
adjuster  testified  that  If  he  said  he  would 
pay  the  loss  or  agreed  on  a  settlement,  K 
was  before  he  knew  the  books  had  been  con- 
sumed. An  essential  element  of  a  waiver  Is. 
of  course,  knowledge  of  the  fact  to  be 
waived.  Therefore,  this  testimony  of  the 
agent  presented  an  issue  of  fact,  and  the 
court  erred  in  Instructing  that  the  agent's 
agreement  to  settle  estopped  the  company 
from  asserting  a  forfeiture  for  noncompli- 
ance with  the  Iron-safe  clause,  without  re- 
qnlrlng  a  finding  that,  at  the  time  the  agree- 
ment was  made,  the  agent  had  knowledge 
of  tbe  destruction  of  the  books. 

3.  It  Is  Insisted  that  what  the  special  agent 
did  could  be  no  waiver  because  he  took  a  writ- 
ten agreement  from  plaintiff  that  an  Investi- 
gation Into  the  cause  of  the  fire,  and  the 
amount  of  the  loss  should  not  waive  any 
right  of  either  party.  Testimony  for  the 
plaintiff  goes  to  show  that  instrument  was 
produced,  and  plaintlfTs  signature  obtained 
after  there  had  been  an  agreement  to  settle 
the  loss.  We  have  recognized  the  right  of 
an  insurance  company  to  protect  itself  by 
such  an  instrument  and  likely  defendant  is 
protected  against  any  waiver  or  estopiwl 
which  might  be  asserted  from  an  Inquiry  In- 
to the  cause  and  tbe  extent  of  the  loss. 
Keet-Rountree  Co.  v.  Insurance  Co.,  100  Mo. 
App.  504,  74  S.  W.  460.  But  there  is  nothing 
In  tbe  terms  of  the  so-called  nonwaiver  agree- 
ment to  protect  the  company  against  the 
consequences  of  an  adjustment  or  settlement. 
The  document  provided  merely  that  any  ac- 
tion taken  by  the  insurance  company  In  In- 
vestigating and  ascertaining  tbe  cause  of 
the  fire,  and  the  amoimt  of  damage  done, 
should  not  create  a  waiver  or  Invalidate  any 
of  the  conditions  of  the  policy.  It  Is  not 
clear  that  an  investigation  of  those  matters 
would  waive  a  forfeiture  bad  no  nonwaiver 
writing  been  taken.  But  according  to  tbe 
testimony  for  plaintiff,  the  special  agent  did 
more.  He  agreed  to  settle  the  loss,  stated 
tbe  mode  In  which  tbe  settlement  would  be 
made  and  declared,  after  be  knew  the  l>ook3 
bad  been  destroyed,  that  the  Indemnity 
would  be  paid  without  contest  Tbe  rule  la 
that  such  conduct  waived  any  previous 
ground  of  forfeiture,  and  the  nonwaiver  In- 
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Btrument  neither  prerents,  nor  undertakes 
to  prevent  tbe  operation  of  the  rule. 

4.  It  is  said  that  the  Instructions  permitted 
a  recovery  on  an  alleged  accord,  which  was 
first  set  up  as  a  cause  of  action  in  the  reply. 
When  a  waiver  Is  relied  on,  we  prefer  to  see 
it  stated  In  the  petition.  But  it  is  not  true 
that  the  action  is  on  an  accord  or  new  agree- 
ment made  between  the  adjuster  and  plain- 
tiff after  tbe  fire,  instead  of  on  the  original 
contract  In  insurance  litigation  waiver  of 
conditions  may  be  proved  under  an  averment 
of  performance.  This  rule  enabled  plaintiff 
to  give  evidence  under  bis  petition,  going  to 
show  the  iron-safe  clause  was  waived  by 
Stephens  when  the  policy  was  written,  or, 
if  It  was  not,  that  a  forfeiture  for  noncompli- 
ance with  it  was  waived  by  a  settlement 
The  policy  Itself  provided  for  an  adjustment 
of  the  loss,  and  the  act  of  tbe  special  agent 
in  adjusting  it  was  but  carrying  out  the  orig- 
inal contract,  and  constituted  no  new  prom- 
ise on  which  plaintiff  sued.  This  was  ad- 
Judged  in  Oerhart  Realty  Co.  t.  Insurance 
Co.,  86  Mo.  App.  598. 

5.  Tbe  court  instructed  that  if  the  Jury 
found  tbe  company  issued  the  policy  sued 
on,  and  while  it  was  in  force,  and  without 
fault  of  plaintiff,  part  of  the  property  was 
destroyed,  and  plaintiff  made  proofs  of  loss 
on  blanks  furnished  by  tbe  company,  or  if 
such  proofs  were  waived  by  the  company, 
the  Jury  should  find  the  issues  for  plaintiff 
and  assess  his  damages  at  the  value  of  the 
goods  so  burned,  not  exceeding  |500.  That 
instmctlon  omitted  any  mention  of  tbe  de- 
fense in  the  case,  and  authorized  a  verdict 
for  plaintiff  on  a  finding  of  facta,  none  of 
which  was  contested.    It  was  erroneous. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded.    All  concur. 


KITRZ   V.   KURZ. 

(St.  Louis  Court  of  Appeaio.    MlasourL    June 
5,    1906.) 

HxTSBANo  ANo  Wife— Sefabatb  Sttppobt  Ann 
Maintenance— GaouNns—EviDKNOK  —  Smr- 

KCIENCT. 

In  an  action  by  a  wife  for  support  and 
maintenance  for  herself  and  children,  evidence 
considered,  and  held  snfficient  to  have  justi- 
fied the  wife  in  separating  from  the  husband. 

Appeal  from  Circuit  Court  Pike  County: 
David  H.  Eby,  Judge. 

Action  by  Mary  Kurz  against  John  Kuns 
to  compel  defendant  to  furnish  plaintiff  and 
her  children  support  and  maintenance.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Tapley  &  Fltzgerrell,  for  appellant  Pear- 
son &  Pearson,  for  respondent 

OOODE,  J.  These  parties  are  tansbandand 
wife,  and  this  action  is  to  compel  the  defend- 
ant to  furnish  support  and  maintenance  for 
plaintiff  and  her  two  minor  children.    The 


partis  are  both  Germans  by  blrfh,  were 
married  in  St  Louis  in  1875,  lived  there  some 
10  years,  and  then  moved  to  Ralls  county, 
where  they  have  lived  20  years.  Plaintiff 
Is  53  years  old,  and  defendant  66.  Tbe  s^- 
aratlon  occurred  September  2,  1903,  on  whicit 
day  plaintiff  left  her  home  in  Ralls  county 
and  went  to  live  with  her  married  daughter. 
Defendant  has  furnished  her  nothing  to  live 
on  ;3ince.  Seven  children  were  bom  of  this 
marriage,  four  sons  and  three  daughters, 
and  all  but  two  of  tbe  children  are  of  full 
age.  The  minors  lare  two  girls  of  10  and  12 
years,  respectively.  The  couple  have  pros- 
pered in  life,  for  the  evidence  shows  de- 
fendant has  a  farm  of  835  acres  in  Ralls 
county,  well  Improved  and  stocked  with  cat- 
tle and  horses,  and  supplied  with  farming 
Implements,  and  that  he  has  some  $14,000- 
to  116,000  of  money  loaned.  He  testified  that 
be  was  worth  $7,000  when  he  married,  but 
his  wife  testified  that  he  was  not  worth  over 
$2,000  at  that  time.  It  is  evident  that  he  has 
accumulated  much  property  since  his  mar- 
riage, and  evident,  too,  that  he  and  his  wife 
have  been  a  hard-working  couple.  She  car- 
ried on  the  usual  housework  on  a  farm,  sold 
eggs,  butter,  and  chickens  to  get  money  for 
her  personal  expenses,  and  in  every  way  con- 
tributed her  portion  of  the  industry  required 
to  succeed. 

The  petition  alleges  that  plaintiff  left  de- 
fendant because  bis  treatment  rendered  her 
condition  intolerable.  He  is  said  to  have 
subjected  her  to  indignities,  called  her  vile 
names,  to  have  been  morose  and  crabbed, 
never  to  have  exhibited  any  affection,  and  by 
persevering  continually  in  such  conduct  to 
have  driven  her  from  home.  The  testimony 
of  the  witnesses  Is  that  defendant  was  of 
a  morose,  taciturn,  and  gloomy  nature;  but 
there  was  some  confiict  regarding  the  manner 
in  which  he  treated  his  wife.  If  she  and  her 
children  are  to  be  believed,  this  treatmoit 
was  of  a  brutal  character  in  every  respect, 
except  that  he  never  offered  her  personal 
violence.  He  was  extremely  crabbed,  in- 
sulting, called  her  opprobrious  names,  was 
harsh  to  tbe  children,  on  one  occasion  kicked 
a  daughter  until  she  had  a  violent  nervous 
attack  in  consequence,  and  generally  de- 
meaned himself  In  a  way  that  was  imbear- 
able.  His  good  qualities  were  industry  and 
providing  well  for  the  family.  Plaintiff  was 
afflicted  with  a  cancer  on  her  head.  As  an  in- 
stance of  the  alleged  harsh  language  defend- 
ant would  use  to  her,  it  is  proved  he  said 
to  her,  regarding  her  disease,  that  she  was 
so  full  of  devils  that  one  had  burst  in  her 
head  and  wanted  to  get  out;  that  she  bad 
a  devil  in  her  head.  The  children  all  sym- 
pathized with  tbe  mother  in  her  domestic 
trouble,  and  their  testimony  strongly  corrob- 
orated bers  In  regard  to  the  intolerable 
harshness  of  defendant's  conduct  Suffice  to 
say  that  If  the  testimony  for  tbe  plaintiff  is 
true — and  in  our  opinion  it  greatly  prepon- 
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derates  over  that  for  the  defendant — ehe  was 
fully  Justified  in  leaving  home  and  separating 
from  her  husband.  She  was  In  extreme  mis- 
ery from  the  cancer,  and  was  entitled  to 
kindness,  If  not  affection;  bat  defendant's 
condnct  appears  to  have  been  unsympathetic 
and  callons  to  the  last  degree.  The  conrt 
awarded  plaintiff  $50  for  the  support  of  her- 
self and  the  minor  children  daring  their 
minority,  and  $30  for  her  own  support  after 
that  time,  as  small  an  award  as  could  be  ex- 
pected In  view  of  the  substance  of  the  par^ 
ties,  which  had  been  accumulated  in  part  by 
plalntltTs  labor. 

It  Is  contended  on  behalf  of  defendant 
that  he  and  his  wife  got  along  well  until 
be  went  to  Europe  in  1900,  leasing  out  the 
farm  daring  his  absence  to  the  two  oldest 
sons,  John  and  Adolph.  It  is  said  that  when 
be  returned  these  sons  wished  to  retain  the 
farm  and  deprive  defendant  of  his  rights 
aa  owner;  to  subordinate  him  In  the  house- 
hold and  practically  drive  him  from  home. 
It  is  said,  farther,  that  the  mother  took  the 
part  of  the  sons,  and  the  disagreement  be- 
tween them  and  the  father  was  the  cause  of 
the  separation.  It  is  certain  that  the  father 
fell  out  with  his  boys  and  gave  them  notice 
to  leave  the  farm,  which  they  did.  But  there 
Is  little  or  no  testimony,  aside  from  his  own, 
to  show  this  was  the  cause  of  bis  wife's 
leaving  him.  It  is  further  said  that  plain- 
tiff testified  herself  she  had  left  because 
Bbe  wanted  to  go  elsewhere  to  have  her  head 
treated.  That  she  wanted  treatment  for  the 
cancer  is  true;  but  the  record  by  no  means 
yields  the  conviction  that  she  left  the  de- 
fendant and  refused  afterwards  to  live  with 
him  for  that  reason.  No  question  of  Im- 
portance is  raised  on  this  appeal,  except  as 
to  the  snfllclency  of  the  evidence  to  Justify 
the  Judgment  of  the  court 

We  think  the  Judgment  is  well  supported 
by  testimony  and  Is  moderate.  Therefore  It 
is  affirmed.    All  concur. 


BADER  V.  8TR0THER. 
(St  Louis  Court  of  Appeals.     Missouri.    June 


ppeais. 
1906.) 


Appeai.— Review— EviDKHCB. 

Where,  in  an  action  by  plaintiff  for  an  al- 
leged balance  due,  the  verdict  was  rendered 
for  bim  on  conflicting  evidence.  It  will  not  be 
let  aside.  In  the  absence  of  a  preponderance 
of  the  evidence  in  favor  of  the  tiieory  that  ho 
bad  been  fully  paid. 

Appeal  from  Circuit  Court  Pemiscot  Ooon- 
ty;  Henry  0.  Riley,  Judge. 

Action  by  John  W.  Bader,  administrator, 
etc,  against  J.  D.  Strother.  Judgment  for 
plaintiff  and  defendant  appeals.   Affirmed. 

Chas.  G.  Sheppard,  for  appellant  S.  J. 
Corfoett  and  Brewer  Sc  Collins,  for  respondent 

GOODS,  J.  John  W.  Bader,  the  plaintiff, 
ti  administrator   of   the   estate   of   J.   W. 


Canady,  deceased.  In  that  capacity  be  Insti- 
tuted  the  present  action  against  defoidant 
for  an  accounting  and  judgment  for  whatever 
balance  might  be  found  due  on  a  certain  con- 
tract between  plaintiff  and  defendant  for  th* 
sale  of  timber.  This  timber  stood  on  a 
quarter  section  of  land  In  Pemiscot  county, 
which  bad  belonged  to  Canady,  the  deceased. 
Canady  bad  made  a  sale  of  the  fee  to  the 
land  in  Ids  lifetime,  but  had  reserved  a  right 
to  take  off  the  timber.  Pursuant  to  this  res- 
ervation, after  his  death,  Bader,  as  ad- 
ministrator, made  a  contract  with  Strother 
by  which  the  timber  on  the  land  was  sold 
to  the  latter  at  the  following  prices;  Oak, 
ash,  and  Cottonwood  timber,  $2  per  1000  feet; 
and  gum  timber,  $1  per  1000  feet  The  con- 
tract was  in  writing  and  provided  that 
Strother  could  make  an  estimate  every  30 
days  of  the  timber  cut  and  stacked  during 
the  previous  month  and  pay  for  it  These 
estimates  were  not  to  be  conclusive.  There 
was  a  clause  In  the  contract  stating  that  Af- 
ter all  the  timber  had  been  cut  there  should 
be  a  final  settlement  according  to  the  actual 
measurements  of  the  timber,  and  if  It  appear- 
ed in  this  settlement  that  Strother  bad  ei- 
ther overpaid  or  underpaid  in  the  monthly 
settlements,  the  error  should  be  rectified. 
The  petition  charges  that  Strother  refused  to 
make  an  estimate  every  80  days,  as  required 
by  the  agreement  or  to  pay  plaintiff  month- 
ly; that  according  to  the  best  Information 
plaintiff  had  been  able  to  obtain,  the  quan- 
tity of  timber  cut  by  defendant  exceeded 
500,000  feet  of  oak,  ash,  and  cottonwood,  and 
200,000  feet  of  gum— that  is  to  say,  was  over 
700,000  feet  in  all.  It  was  averred  that  on 
or  about  March  5,  1003,  defendant  had  paid 
$77.40,  and  on  or  about  April  6,  1903,  $140.62. 
^hlch  amounts  represented  the  total  pay- 
ments for  timber  made  by  Strother.  The  an- 
swer avers  that  estimates  and  payments 
were  made  each  SO  days.  It  further  pleads 
two  payments,  one  of  $150  on  October  80, 
1903,  and  another  of  $133.50  on  November 
16,  1903.  These  payments  are  stated  to 
have  been  the  final  payments,  and  to  have 
fully  compensated  plaintiff  for  all  the  timber 
cut  The  answer  further  avers  that,  after 
the  contract  had  been  executed,  defendant  at 
plaintiff's  request  gave  the  latter  an  item- 
ized statement  of  all  the  timber  cut  and  th« 
money  for  the  game. 

It  Is  contended  that  the  weight  of  the  evi- 
dence shows  plaintiff  had  been  paid  in  full, 
and  therefore  the  Judgment  ought  to  be  re- 
versed. The  evidence  on  the  question  of 
payments  Is  very  contradictory.  The  par- 
ties practically  agree  that  something  more 
than  700,000  feet  of  timber  was  taken  from 
the  land  by  defendant  and  that  It  was  worth 
over  $700.  The  Judgment  of  the  court  was 
in  favor  of  plaintiff  for  $435.56.  Plaintiff 
testified  that  two  monthly  payments  were 
made,  and  that  afterwards  he  never  could 
get  Strother  to  make  estimates  or  payments. 
The  credits  he  acknowledges  In  his  petition 
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were  two,  but  their  dates,  In  the  spring  of 
1903,  varied  from  two  checks  he  had  given 
plaintiff  In  October  and  November  of  that 
year.  Defendant  aaserted  the  two  checks 
represented  additional  payments;  whereas, 
plaintiff  said  he  had  been  misled  by  the 
statement  defendant  furnished,  and  hence 
had  affixed  erroneous  dates  to  the  payments 
acknowledged  In  hi>  petition;  that  the  two 
checks  were  the  only  paymoits  received. 
There  Is  some  confusion  about  the  payments. 
Defendant  contends  there  were  six  monthly 
payments  In  all.  As  to  the  Itemized  state- 
ment furnished  by  defendant  after  the  tim- 
ber had  been  cleared  off,  be  swore  plaintiff 
admitted  it  was  correct,  and  plainthTs  at- 
torney testified  positively  that  plaintiff  made 
no  such  statement,  but,  on  the  contrary,  de- 
nied its  correctness.  Nearly  all  the  evidence 
In  the  case  was  given  by  witnesses  on  the 
stand,  and  there  was  a  marked  discrepancy 
in  their  statements.  We  find  no  such  pre- 
ponderance of  the  evidence  In  favor  of  the 
theory  that  plaintiff  had  been  fnlly  paid  as 
would  Justify  us  in  setting  aside  the  finding 
of  the  court  below. 
The  Judgment  is  affirmed.    All  concur. 


WILSON    et    al.    v.    PABKB    et    ai. 

(St.  Louis  Court  of  Appeals.  Missouri.     May 
22,  1906.    Rehearing  Denied    June  5,  1906.) 

1.  FBAUDTTURT     CONVETANOKS  —  PURCHABEBS 
FBOU  FBAUDtTLENT  GbaNTEE— RIGHTS  AS  TO 

Cbeditobb  of  Obioinax.  Gbantob. 

A  conveyance  will  not  be  held  fraudulent 
as  to  the  grantee  on  the  mere  fact  that  his 
grantor  acquired  the  property  conveyed  through 
a  fraudulent  conveyance. 

[EM.  Note. — For  cases  In  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  (  608.] 

2.  Samk— Remedies  of  Cbeoitob— Bubden  of 
Proof. 

A  purchase  of  property  for  a  valuable  con- 
sideration is  presumed  to  be  bona  fide  until  the 
contrary  is  shown  by  direct  evidence,  or  by  the 
proof  of  facts  from  which  fraud  may  be  rea- 
sonably inferred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  (  819.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  N.  V.  Wilson  and  others  against 
H.  B.  Parke  and  others,  in  which  William 
Hewitt  and  another  intervene.  From  a 
Judgment  in  favor  of  plaintiffs,  mtervenerb 
appeal.    Reversed. 

R.  H.  Davis  and  W.  Cloud,  for  appellants. 
C.  y.  Buckley  and  H.  S.  Miller,  for  res- 
pondents. 

BLAND,  P.  J.  In  December,  1901,  H. 
B.  Parke,  under  the  trade-name  of  the  Went- 
wortb  Lead  ft  Zinc  Mining  Company,  ac- 
quired a  mining  lease  by  assignment,  on  a 
parcel  of  land.  In  the  S.  B.  %  of 
the  S.  W.  %,  section  1,  township  26, 
range  29,  In  Lawrence  county,  Mo.,  upon 
which   he   erected   a   reduction  plant   and 


placed  mining  machinery,  etc.,  for  the 
operation    of    the    mine.    On    August    16, 

1902,  the  Wentworth  Lead  &  Zinc  Mhilng 
Company,  H.  B.  Parke  and  wife,  by  their 
deed  of  trust,  duly  acknowledged,  conveyed 
the  leased  premises  and  machinery  and  tools 
thereon  situated  to  W.  B.  Scheldrup,  trus- 
tee, to  secure  the  payment  of  the  promissory 
note  of  said  Parke,  of  even  date  there- 
with, for  the  sum  of  $2,500,  to  the  Pierce 
City  National  Bank,  the  beneficiary  named 
In  the  deed  of  trust;  deed  recorded  Septem- 
ber 8,  1902.  On  September  30,  1903,  tbe 
Wentworth  Lead  &  Zinc  Mining  Company, 
Parke  and  wife,  executed  a  second  deed  of 
trust  on  the  same  property,  subject  to  the 
prior  one,  to  A.  L.  White,  trustee^  to  se- 
cure tbe  payment  of  several  sums  of 
money  due  fronn  Parke  to  N.  IT.  Wil- 
son and  the  other  plaintiffs,  aggregating 
$2,691.21;     deed    recorded    September    12, 

1903.  The  trustees  in  these  two  deeds  of 
trust  were  given  power  to  advertise  and  sell 
the  property  conveyed  in  case  of  default  of 
payment  of  the  sums  secured  thereby,  and 
provided  that  in  the  event  of  the  death,  or 
the  refusal  of  either  of  tbe  trustees  to  act, 
the  acting  sheriff  of  Lawrence  county  should 
be  authorized  to  advertise  and  sell.  De- 
fault was  made  In  the  payment  of  tbe  bank's 
note  and  deed  of  trust,  and  by  direction  of 
the  managing  officer  of  the  bank,  trustee 
Scheldrup  duly  advertised  the  property  for 
sale  under  tbe  deed  of  trust,  and  on  tbe  14tb 
day  of  December,  1903,  sold  the  same  in  ae 
cordance  with  tbe  terms  of  said  deed.  The 
bank  became  the  purchaser  of  the  entire 
property  at  the  sale,  for  tbe  sum  of  $2,000. 
On  the  following  day  the  trustee  made  and 
acknowledged  a  deed,  as  such,  conveying 
tbe  property  to  tbe  bank;  deed  recorded 
September  SO,  1903.  On  December  20,  1903, 
tbe  bank  by  Its  deed,  duly  executed  and 
acknowledged,  conveyed  the  property  to 
John  S.  Cooke,  of  the  county  of  Passlac,  in 
the  state  of  New  Jersey,  as  trustee.  This 
deed  was  recorded  March  16,  1904.  On 
AprU  22,  1904,  John  S.  Cooke,  trustee,  by  bis 
deed,  duly  executed  and  acknowledged,  con- 
veyed the  property  to  the  Jovis  Zinc  Mining 
Company,  a  New  Jers^  corporation.  This 
deed  was  recorded  April  26,  1904.  On  April 
22,  1904,  the  Jovls  Zinc  Mining  Company, 
at  the  county  of  Passlac,  In  the  state  of  New 
Jersey,  made  and  acknowledged  Its  deed  of 
trust  conveying  the  property  to  R.  H.  Davis, 
trustee,  to  secure  the  payment  of  $2,000  to 
William  Hewitt  the  beneficiary  named  in 
said  deed  of  trust  This  deed  was  also  re- 
corded. Default  was  made  in  the  payment  of 
the  $2,000  secured  by  said  deed  of  trust  and 
by  direction  of  Hewitt,  Davis,  as  trustee,  ad- 
vertised tbe  property  for  sale  under  tbe 
terms  of  said  deed. 

The  petition  alleged,  in  substance,  that 
the  deed  from  tbe  bank  to  Cooke,  the  one 
from  Cooke  to  the  Jovis  Zinc  Mining  Com- 
pany, and  the  deed  of  trust  from  the  min- 
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Ing  company  to  Davis,  trustee,  for  the  bene- 
fit of  Hewitt,  were  all  made  and  entered 
Into  for  the  purpose  of  defrauding  the  plaln- 
tUfB;  that  In  truth  and  In  fact,  Parke  fur- 
nished the  money  to  make  the  purchase 
from  the  bank,  and  procured  the  deed  made 
to  Oooke,  his  brother-in-law,  for  the  pur- 
pose of  concealing  the  real  title  to  the  prop- 
erty; that  the  deed  from  Cooke  to  the 
JoyIs  Mining  Company  was  made  for  the 
same  purpose,  and  the  deed  from  it  to  Davis, 
as  trustee,  for  a  like  purpose,  and  all  with 
the  fraudulent  intent  to  defeat  the  Hen  of  the 
philnturs  upon  said  property.  The  petition 
allied  that  Parke  is  the  real  owner  of  the 
property  and  asked  that  plaintiffs'  deed  of 
tniBt  be  declared  a  first  Hen  upon  said 
property,  and  that  It  be  foreclosed  and  the 
property  sold  to  satisfy  the  debts  due  the 
plaintiffs.  The  petition  further  alleged  that 
White,  the  trustee  named  In  the  deed  of 
trust  made  for  the  plaintiffs'  benefit,  refused 
to  act  as  such,  and  that  defendant  Connor, 
the  acting  sheriff  of  Lawrence  county,  also 
refused  to  sell  under  said  deed.  Pending 
the  suit  a  supplemental  petition  was  filed, 
praying  for  an  order  to  enjoin  Davis  and 
Hewitt  from  selling  the  property  under  the 
Davis  and  Hewitt  deeds  of  trust  A  tempo- 
rary injunction  was  granted,  which  was 
made  perpetual  on  the  final  hearing.  De- 
fendants Davis  and  Hewitt  filed  their  Joint 
answer,  denying  the  allegations  of  the  peti- 
tion and  alleging  the  bona  fides  of  the 
Hewitt  deed  of  trust  and  of  the  other  deeds 
charged  by  plaintiffs'  petition  to  have  been 
fraudulently  executed.  The  suit  was  com- 
menced in  the  Lawrence  circuit  court,  but 
was  removed  by  change  of  venue  to  the 
Greene  circuit  court,  where  It  was  tried, 
resulting  in  a  finding  by  the  conrt  in  favor 
of  the  plaintiffs,  and  a  Judgment  awarding 
the  relief  prayed  for  in  the  petition.  Davis 
and  Hewitt  appealed. 

The  only  connection  Davis,  who  resides  in 
Lawrence  county,  Mo.,  is  shown  to  have  had 
with  any  of  the  transactions  set  forth  herein 
Is  that  he,  without  his  knowledge,  was  named 
as  trustee  In  the  deed  of  trust  given  to  secore 
Hewitt,  and  when  requested  by  Hewitt  to  act 
as  trustee,  consented  and  at  Hewitt's  re- 
quest advertised  the  property  for  sale.  It 
api>ear8  from  the  evidence  that  Parke  and 
wife  were  residents  of  the  state  of  New  Jer- 
sey ;  that  the  leased  property  did  not  prove  to 
be  a  paying  mine  while  in  the  hands  of  Parke, 
and  be  became  Involved  in  debt  In  the  opera- 
tion of  the  mine.  A.  L.  White  was  presi- 
dent of  the  Pierce  City  NaUonal  Bank,  In 
1901,  1902,  and  190S,  and  was  on  intimate 
terms  with  Parke,  and  on  acconnt  of  his 
friendship  for  him  and  bis  wife  used  his 
Inflnence  to  postpone  the  foreclosure  of  the 
bank's  deed  of  trust  as  long  as  he  could,  and 
succeeded  at  one  time  In  having  a  sale  called 
off  which  had  been  advertised  to  take  place. 
It  was  at  White's  suggestion  that  Parke  and 
Tclfe  executed  the  second  deed  of  trust  to 


secure  Parke's  Indebtedness  to  the  several 
plaintiffs  and  by  agreement  of  parties  he  was 
named  as  trustee,  and  made  the  depository  of 
the  deed.    Wilson,  who  had  been  superintend- 
ent of  the  mine  while  It  was  in  the  possession 
of  Parke,  was  the  active  creditor  among  the 
plaintiffs.    Wilson  testified  that  he  went  to 
Pierce  City  on  Stmday  evening,  December  13, 
1903,  to  see  White,  president  of  the  bank, 
about  the  sale  that  was  to  take  place  unde( 
the  bank's  deed  of  trust  at  Mt  Vernon  on 
the  following  day;    that  White  was  not  at 
Pierce  City,   and  did   not  arrive  until    11 
o'clock  that  night,  when  be  met  him  at  the 
depot,  and  White  invited  him  to  come  around 
to  the  bank  the  next  morning  at  0  o'clock; 
that  he  did  so  and  White  showed  him  two  tel- 
egrams, one  from  Parke  and  one  from  Parke's 
wife,  who  were  both  In  New  Jersey  at  the 
time;    that  Parke's  telegram  read:    "Hold 
the  sale  for  a  week.    I  will  take  up  the  prop- 
osition, and  pay  you  your  money."    The  one 
from  Mrs.  Parke  was  an  appeal  to  White  to 
try   to   protect  their   interest,   and  not  let 
them  lose  everything.    The  witness  continued 
as  follows:  "I  did  all  of  the  business  for  the 
company  while  I  was  there.    I  worked  there 
for  two  years.    Mr.  White  and  I  had  talked 
this  matter  over.    In  fact,  the  property  had 
been  advertised  once  before  for  sale,  and  be- 
fore the  day  of  sale  Mr.  Parke  raised  $500 
and  paid  on  that  mortgage.    It  was  original- 
ly for  $2,500.    He  raised  $600,  and  paid  on 
the  mortgage  and  stopped  that  sale;    and 
we  had  often,  Mr.  White  and  I,  had  often 
talked  about  the  matter,  and  thought  that 
him,  or  some  of  his  friends,  or  her  friends,  , 
their  brother-in-law,  would  come  in  and  rescue 
the  property  and  not  let  it  sell.    When  I  saw 
these  telegrams  that  morning  I  says:    That 
settles  it,  Mr.  White,  they  are  going  to  take 
this  up.    We  have  talked  several  times,  and  I 
don't  think  I  had  better  interfere.    Let  them 
take  it  up,'  and  I  didn't  go  to  Mt  V^non. 
Q.  What  did  he  tell  you.  If  anything.  In  refer- 
ence to  what  the  bank  would  do?    A.  Well, 
I  urged  action,  so  I  would  know  what  to  do. 
The  board  was  called  together  that  morning, 
which  I  presume  they   are  every   Monday 
morning,  or  maybe  every  other  morning,  and 
had  a  meeting.     I  was  inside  the  directors' 
room,  and  also  in  behind  the  railing  of  the  tel- 
ler, Mr.  Coppock,  and  we  were  all  In  there 
together  and  were  talking  over  this  matter. 
He  says,  They  have  decided  to  give  Mr. 
Parke — to  sell  the  property  and  bid  it  in 
for  Just  their  claim,  and  give  Mr.  Parke  a 
week  to  take  It  up  In.'    I  says.  That  is  all 
right  but  if  he  don't  take  it  up,  I  am  ready 
to  take  it  up ;  I  am  ready  and  anxious,  and 
if  he  don't  take  it  op,  I  want  to  take  It  up, 
because  that  makes  my  trust  deed  good.'  Q. 
Did  you  leave  then,  or  was  there  anything 
further?    A.  I  stayed  around  there  until  the 
train  went  west  about  9:80.    There  was  a 
gentleman  with  me  who  was  going  to  take 
an  interest  in  the  property  with  me,  if  we 
had  to  bid  It  In.    We  went  down  and  looked 
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OTer  the  mine,  at  Mr.  White's  snggestlon. 
Q.  State  to  the  court  If  you  would  have  bid 
that  property  In  at  that  time,  except  for  what 
Mr.  White  told  yon?  A.  Certainly.  I  went 
there  for  that  purpose."  White  refused  to 
advertise  and  sMl  under  the  second  deed  of 
trust,  or  to  surrender  the  deed  to  Wilson, 
wberenpon  Wilson  requested  the  sberlft  (Con- 
nor) to  act  as  trustee.  Connor  at  first  con- 
sented to  advertise  and  sell  under  the  deed 
of  trust,  but  when  he  was  put  In  possession 
of  the  facts  growing  out  of  the  sale  under 
the  bank's  deed  of  trust,  he  refused  to  act 
further.  Wilson  then  procured  the  keys  to 
the  mining  plant  from  the  watchman  in 
charge,  and  took  possession,  and  held  pos- 
session from  two  to  three  weeks,  when  he 
was  forcibly  ejected.  He  then  brought  suit 
for  fcvcible  entry  and  detainer,  but  on  the 
trial  the  verdict  of  the  Jury  was  against 
him. 

The  following  letters  were  offered  in  evi- 
dence: 

"December  23,  1903. 
"Mr.  N,  TT.  Wilson.  Joplln,  Missouri — 
Dear  Sir:  Your  favor  of  yesterday's  date 
has  been  received.  From  the  way  things  look 
this  bank  will  have  no  trouble  in  disposing 
of  the  mining  plant  bought  in  by  sale  14th 
instant.  There  Is  an  option  on  this  property 
that  expires  26th  instant.  Price  of  plan  is 
what  It  cost  the  bank.  Now,  if  the  parties 
do  not  take  np  their  option  and  pay  cash  for 
the  property  on  or  l)efore  the  26th  instant, 
and  your  crowd  want  it  on  the  same  terms, 
will  see  that  you  can  get  it.  But  you  will 
>  have  to  notify  bank  Saturday,  26th,  that 
night,  or  the  Monday  following,  2Sth,  by  eight 
a.  m.  Bank  claims  will  not  exceed  $2,200, 
which  Includes  royalty  claims.  Answer. 
Tours  truly,  A.  L.  White." 

"Pierce  City,  Mo.,  Dec.  25,  1903. 
"Mr.  N.  U.  Wilson,  Joplln,  Mo.— Dear  Mr. 
Wilson:  Tour  letter  24th  received.  You  cer- 
tainly misunderstood  my  letter.  However 
there  is  no  explaining  matters  as  the  plant 
is  sold  and  money  paid  for  them.  Time  of 
option  to  Mr.  Parke  was  extended  and  yes- 
terday acceptance  was  wired  here.  Have 
every  reason  to  believe  that  one  of  Mr. 
Parke's  friends,  a  Mr.  Cooke,  furnished  the 
money  and  deed  will  be  made  out  in  bis 
name.  Had  that  end  not  taken  up  our  offer 
to  redeem,  your  crowd  would  have  had  a 
chance  to  take  np  the  property.  There  has 
been  no  desire  on  part  of  the  bank  to  keep 
the  property.  In  fact,  they  have  acted  Just 
as  I  told  you  they  would  do.  So  don't  you 
or  any  of  your  friends  think  to  the  contrary. 
Ail  the  bank  ever  wanted  was  to  get  the  mon- 
ey coming  to  them.  Am  home  and  not  welL 
Write  me  if  you  want  any  further  informa- 
tion.   Yours  truly,  White." 

"Pierce  City,  Mo.,  12/16/08. 
"Dear  Sir:    Sale  was  made  of  plant  yes- 
terday by.  trustee  and  bought  in  by  bank. 


No  other  bids.  If  Mr.  Parke  or  bis  friends 
on  Ills  behalf  want  property.  Bank  will  make 
deed  for  same  upon  its  claim  being  paid.  A- 
U  Whita" 

And  also  the  following  letter  from  Parke  to 
White:  "I  deposited  to-day  with  the  National 
Park  Bank  $2,190.06,  as  per  your  favor  of  the 
18th,  and  hold  their  receipt  therefor,  of 
which  they  are  to  advise  you  by  wire.  Kindly 
have  it  made  in  name  of  Jolm  8.  Cooke,  trus- 
tee, and  mail  him  at  Patterson,  New  Jer- 
sey. I  am  very  thankful  for  the  result,  and 
desire  to  extend  tlianks  for  the  opportunity." 

J.  B.  Coppock,  cashier  of  the  Pierce  Citr 
National  Bank,  testified  that  tlie  Imnk  had 
corresponded  all  the  time  with  Parke  until 
it  conveyed  the  property  to  Cooke,  and  on 
Deconber  18,  1903,  he  wired  Parke  that  the 
amount  due  the  bank  was  $2,190.06,  and 
wrote  him  the  same  day  giving  the  details, 
and  informing  blm  that  the  amount  could  be 
deposited  with  the  National  Park  Bank  to 
the  credit  of  the  Pierce  City  National  Bank, 
on  or  before  the  28th  of  December ;  that  Whiter 
president  of  the  bank,  wanted  to  postpone 
the  sale  but  was  overruled  by  the  board  of 
directors,  who  ordered  the  sale  to  proceed 
as  advertised,  and  Wilson  was  advised  to  that 
effect  on  the  morning  of  the  day  the  sale  took 
place. 

In  respect  to  the  condition  of  the  mine, 
Parke  gave  Hewitt  the  following  written 
statement  to  induce  him  to  aid  the  Jovla 
Zinc  Mining  Company:  "Wm.  Hewitt,  Esq.: 
The  financial  condition  of  the  Jovis  Zine 
Mining  Co.,  for  whose  benefit  your  loan- 
ing two  thousand  dollars,  taking  as  se- 
curity for  loan,  a  mortgage  on  the  plant 
owned  by  the  said  company  at  Wentworth, 
Mo.,  is  as  follows :  A  porcbase  money  mort- 
gage of  twenty-two  hundred  ($2,200)  dollars. 
The  mortgage  to  you  two  thousand  ($2,000) 
dollars,  and  a  floating  debt  of  about  three 
hundred  dollars  ($300).  The  capital  stock 
of  the  company  is  $50,000,  of  which  $43,300 
will  be  issued.  Yours.  H.  B.  Parke.  March 
23,  "M."  The  evidence  of  Hewitt  and  Cooke, 
the  latter  l>eing  president  of  the  Jovis  Zine 
Mining  Company,  shows  that  Hewitt  in- 
dorsed and  agreed  to  take  up  four  notes 
of  $500  each  for  the  mining  company,  and 
that  said  company  executed  the  deed  of  trust 
to  him  as  security  and  Hewitt  took,  np  and 
paid  off  the  said  four  notes. 

W.  C.  Van  Blarcon  testified  that  he  was 
a  traveling  salesman  and  knew  the  mining 
property ;  that  he  and  Cooke  Ix>ught  it  from 
the  Pierce  City  National  Bank,  Cooke  tak- 
ing the  deed  aa  trustee;  that  th^  paid 
$2,200  toe  it  and  afterwards  sold  It  to  the 
Jovis  Zinc  Mining  Company  and  took  a 
purchase  mortgage  for  $2,200.  The  balance 
of  the  purchase  price,  witness  stated,  was 
paid  In  the  stock  of  the  mining  company; 
that  Parke  was  the  manager  of  the  company, 
at  a  salary  of  $1,500  per  annum,  but  owned 
mo  stock  in  the  company  and  was  not  In  the 
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least  Interested  In  tbe  purchase  made  by 
himself  and  Cooke ;  that  the  pnrcbase  money 
-vraa  fnmlahed  by  himself  and  Cooke,  each 
furnishing  $1,100,  and  the  purchase  was 
made  for  their  sole  benefit ;  that  Cooke  was 
a  retired  locomotive  builder  and  an  ofiScer 
in  the  Patterson  National  Bank  of  Patterson, 
N.J. 

A.  h.  Wblte  testified  that  he  notified  all 
the  plaintiffs  of  the  sale  to  take  place  under 
the  bank's  mortgage ;  that  there  was  no  un- 
derstanding between  the  bank  and  Parke 
that  the  bank  would  sell  the  property,  bid 
it  in  and  give  Parke  the  option  to  redeem 
it,  but  after  the  sale  he  wired  Parke  that 
he  or  any  of  bis  friends  could  have  the 
property  at  what  it  had  cost  the  bank,  but 
that  the  offer  was  limited  to  December 
24th.  Witness  further  testified:  "1  have  writ- 
ten a  good  many  letters  as  an  individual, 
but  appertaining  to  the  bank,  claiming  that 
the  bank  Is  in  no  way  responsible,  for  I 
did  it  to  setUe  the  claim  of  the  bank,  and 
also  to  give  my  frirad,  Mr.  Wilson,  a  chance 
to  get  out  of  his  trouble,  and  all  communl- 
'Catlon  of  that  kind  are  signed  by  me  as  an 
Individual.  Furthermore,  at  two  different 
times  the  mining  plant  got  into  financial 
trouble,  and  through  my  efforts  the  work- 
Ingmen  were  paid  for  tbelr  labor."  Wit- 
ness also  testified  that  after  the  Jovls  Mining 
Company  acquired  the  property,  Parke  took 
charge  of  it,  as  superintendent,  and  oper- 
ated it  for  a  time,  and  though  from  $1,000 
to  $1,100  was  furnished  him  from  the 
East  to  operate  the  mine  he  was  not  able 
with  this  STim  and  the  proceeds  of  the  mine 
to  meet  expenses,  and  returned  to  the  East 
leaving  a  number  of  claims  for  labor  and 
supplies  unpaid. 

The  plaintiffs'  evidence  shows  that  Parke 
is  wholly  Insolvent.  The  most  favorable 
deduction  which  can  be  drawn  from  the 
evidence  is  that  Wilson  was  mislead  by 
the  promises  and  representations  of  White, 
president  of  the  Pierce  City  National  Bank, 
and  by  him  Induced  to  refrain  from  attend- 
ing the  foreclosure  sale  under  the  bank's 
deed  of  trust,  relying  on  White's  promise, 
that  If  Parke  did  not  redeem  the  property, 
the  plaintiffs  should  have  the  privilege  of 
baying  it  from  the  bank  at  its  cost  to  the 
bank.  If  tbis  deduction  be  drawn,  then  the 
transfer  of  the  property  by  the  bank  to 
Cooke,  if  made  with  the  intent  to  cut  out 
plaintiffs'  lien,  was  fraudulent  as  to  plain- 
tiffs. While  we  do  not  think  the  evidence 
warrants  this  deduction,  but  are  of  the  opin- 
ion that  Wilson,  after  seeing  Parke's  telft- 
gram  to  White,  relied  more  upon  liis  belief 
that  Parke  would  redeem  the  property  than 
on  any  promise  made  to  bim  by  White  to 
protect  the  plaintiffs'  lien,  yet,  for  the  pur- 
poses of  this  case,  we  may  concede  all  that 
plaintiffs'  claim,  in  respect  to  the  alleged 
fraudulent  conveyance  from  the  bank  to 
Cooke,  and  that  Cooke  held  the  property  in 


trust  for  Parke.  How  about  the  conveyanc* 
from  Cooke  to  the  Jovis  Zinc  Mining  Com- 
pany? There  is  not  a  scrap  of  evidence  In  the 
record  connecting  it  in  the  remotest  de- 
gree with  the  fraud  of  the  Pierce  City 
Bank,  Parke  and  Cooke.  Parke,  according 
to  the  evidence,  is  not  a  stockholder  In  the 
corporation,  nor  Is  there  a  ray  of  evidence 
showing  or  tending  to  show  that  the  cor- 
poration did  not  purchase  the  property  from 
Cooke,  in  good  faith,  and  for  a  valuable 
consideration.  A  court  may,  from  proven 
facts  and  drcnmstances,  find  a  conveyance 
was  made  to  defraud  the  creditors  of  the 
grantor  generally,  or  a  particular  creditor, 
or  set  of  creditors,  but  a  court  cannot  find 
a  conveyance  to  be  fraudulent  as  to  the 
grantee  on  the  mere  fact  that  his  grantor 
acquired  the  property  conveyed  throuj^  a 
fraudulent  conveyance.  A  purchase  of  prop- 
erty for  a  valuable  consideration  is  pre- 
sumed to  be  bona  fide  nntil  the  contrary  is 
shown  by  direct  evidence,  or  by  tbe  proof 
of  facts  and  circumstances  from  which  fraud 
may  t>e  reasonably  and  logically  Inferred. 
This  discussion  applies  with  greater  em- 
phasis to  tbe  Hewitt  deed  of  trust,  which, 
according  to  ail  the  evidence,  was  given  for 
a  valid  consideration,  and  In  perfect  good 
faith.  From  the  fact  that  the  deed  from 
Cooke  to  the  Jovls  Zinc  Mining  Company, 
and  the  deed  of  tmst  from  the  latter  to 
Hewitt  are  dated  on  tbe  same  day,  the  in- 
ference Is  that  the  Jovls  Zinc  Mining  Com- 
pany borrowed  the,  $2,000  of  Hewitt  for  the 
purpose  of  enabling  the  company  to  pay  Cooke 
for  the  property,  and  It  is  certain  that  this 
money  did  not  go  to  the  Pierce  City  National 
Bank,  for  it  bad  been  paid  for  the  property 
by  Cooke  or  Parke  at  a  prior  date  (De- 
cember 20,  1903).  and  there  is  not  a  ray  of 
testimony  to  connect  either  tbe  Jovls  Zinc 
Mining  Company  or  Hewitt  with  transac- 
tions between  tbe  Pierce  City  Bank  and 
Parke  or  Cooke,  except  they  derived  title 
through  them  by  mesne  conveyance  of  tbe 
property,  untinctured  by  fraud,  so  tar  as 
the  evidence  shows. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  Judgment  will  be  entered 
here  dissolving  the  injunction  and  dismisBlng 
plaintiffs'  suit  at  their  cost.    All  concur. 


HACKETT  et  al.  v.  VAN  FRANK. 

(St.  Louis  Coart  of  Appeals.    Missouri.    May 
22,  1906.    Rehearing  Denied  June  6,  1906.) 

1.  Fabties— Plkading — Auendicent. 

Wliere  snit  on  a  cause  of  action  in  favor 
of  a  corporation  was  commenced  in  the  names 
of  the  owners  of  all  the  corporate  stock,  an 
amendment  substituting  the  corporation  as  par- 
ty plaintiff  should  have  been  allowed,  and  was 
not  objectionable  as  changing  the  cause  of  ac- 
tion, within  Rev.  St.  1899,  |  657. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Parties,  |  162.] 
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2.  APPEAIr— DlSCBETION     OF     TbIAL    CJOUBT— 
AUBNDUENTS. 

By  miBtake  of  the  attorneys  for  the  plain- 
tiff, suit  on  a  cause  of  action  in  favor  of  a 
corporation  was  commenced  in  the  names  of 
the  holders  of  all  the  corporate  stock,  and  im- 
mediately after  plaintiff's  attorneys  discovered 
the  mistake,  a  motion  to  amend  by  substituting 
the  corporation  as  party  plaintiff  was  made 
after  due  notice.  If  the  action  had  been  abated 
and  a  new  action  commenced,  the  cause  of  ac- 
tion would  have  been  barred  by  limitation.  Held 
that,  while  the  trial  court  generally  has  dis- 
cretion as  to  the  allowance  of  amendments, 
nevertheless  under  the  circumstances  it  was 
proper  for  the  appellate  court  to  reverse  a 
judgment  refusing  to  permit  the  amendment 
and  remand  the  case,  with  directions  to  al- 
low it 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  S824.] 

Appeal  from  Circuit  Court,  Ste.  Genevieve 
Comity;  Cbae.  A.  Kllllan,  Judge. 

Action  by  James  ]j.  Hackett  and  otben 
against  PblUp  R.  Van  EVank.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions  to 
allow  amendment  of  the  petition. 

B.  H.  Wbltelaw,  for  appellants. 

OOODE,  J.  This  suit  was  brought  in  the 
Cape  Girardeau  court  of  common  pleas  to 
the  May  term,  1900.  On  appUcaton  of  de- 
fendant, the  venue  wa&  changed  to  the  cir- 
cuit court  of  Madlsou  county,  and  from  that 
court  the  cause  was  transferred  by  agree- 
ment of  the  parties  to  the  circuit  court  of 
Ste.  Genevieve  county,  whence  this  appeal 
comes.  The  action  is  to  recover  for  liquors 
alleged  to  hove  been  sold  and  delivered  to 
defendant  at  different  dates  between  June  23, 
1899,  and  November  ISth  of  that  year.  The 
case  haa  been  tried  three  times,  and  was 
once  before  appealed  to  this  court,  which 
reversed  the  Judgment  then  In  contest. 
Ha(^ett  V.  Van  Frank,  105  Mo.  App.  384, 
79  S.  W.  1013.  By  reading  the  opinion  given 
on  the  appeal  It  will  be  seen  that  the  de^ 
fense  was  that  the  liquors  were  not  pur- 
chased by  defendant,  but  by  bis  son-in-law 
without  authority  from  him.  The  petition 
is  In  the  ordinary  form  for  merchandise  sold 
and  delivered,  and  originally  ran  In  the  name 
of  Wm.  M.  Collins,  Jas.  U  Hackett;  and 
Graeme  McGowan,  who  are  alleged  to  have 
been  partners  under  the  style  of  Wm.  M, 
Collins  &  Co.  and  doing  business  In  Louis- 
ville, Ely.  This  allegation  never  was  put 
In  Issue  by  a  verified  answer.  The  firm 
originally  was  composed  of  Collins  &  Hack- 
ett, McGowan  never  having  had  any  interest 
In  it.  He  was  Its  bookkeeper.  Collins  died 
In  1895,  five  years  before  this  action  was  be- 
gun, but  his  death  was  not  suggested  until 
two  years  after  the  institution  of  the  action, 
which,  from  the  date  of  the  suggestion,  pro- 
ceeded In  the  name  of  Hackett  &  McGowan. 
The  firm  of  Wm.  M.  Collins  &  Co.  was  en- 
gaged In  the  liquor  business  prior  to  Sep- 
tember, 1891.  and  for  several  years  thei'e- 
after.  In  September  of  said  year  Collins, 
Hackett,    McGowan    and    two    men    named 


Brown,  incorporated  the  Greenbrier  Distillery 
Company  for  the  purpose  of  manufacturing 
liquors,  and  both  tbo  firm  and  the  dis- 
tillery company  conducted  business  until  No- 
vember, 1894.  By  that  time  all  the  stock 
In  the  company  had  been  acquired  by  Col- 
lins, Hackett;  and  McGowan,  and  It  was 
determined  to  merge  the  business  of  the 
partnership  with  that  of  the  Greenbrier  Dis- 
tillery Company.  In  pursuance  of  this  pur- 
pose the  parties  interested  entered  into  a 
written  agreement  and  filed  amended  articles 
of  incorporation.  The  distillery  company's 
business  had  been  chiefly  the  manufacture 
of  liquors;  whereas,  the  firm's  business  bad 
been  the  sale  of  liquors  at  wholesale. 
Hence,  the  firm  of  Wm.  M.  Collins  &  Co. 
was  well  known  to  the  trade,  and  it  was 
deemed  wise  to  retain  the  firm  name  In  sell- 
ing to  retail  dealers.  For  this  reason,  in 
the  articles  consolidating  the  business  of  the 
partnership  and  that  of  the  corporation,  the 
following  clauses  were  Inserted:  "It  Is  here- 
by agreed  that  the  Greenbrier  Distillery 
Company  may  continue  to  sell  goods  in  the 
name  of  Wm.  M.  Collins  &  Co.  and  use  that 
firm  name  as  it  deems  best,  and  that  the 
parties  to  this  agreement  shall  be  responsible 
for  any  and  all  obligations  so  Incurred  in 
the  name  of  Wm.  M.  Collins  &  Co.  as  part- 
ners, in  the  proportions,  as  between  them- 
selves, of  their  respective  Interests  In  the 
corporation  as  amended.  It  Is  further  agreed 
that  said  Greenbrier  Distillery  Company 
shall  collect  and  receive  all  the  assets  and 
complete  and  carry  out  all  of  the  contracts 
and  perform  all  of  the  obligations  and  satis- 
fy all  the  liabilities  of  the  existing  firm  of 
Wm.  M.  Collins  &  Co." 

Pursuant  to  those  clauses  the  Greenbrier 
Distillery  Company,  after  the  merger  and 
even  after  the  death  of  Collins,  continued 
to  take  out  a  wholesale  liquor  dealer's  license 
and  sell  liquors  In  the  name  of  Wm.  M. 
Collins  &  Co.,  and  when  the  goods  In  contro- 
versy in  this  suit  were  sold,  the  sale  and 
billing  were  in  the  name  of  Wm.  M.  Collins 
&  Co.,  and  under  that  name  they  were  ship- 
ped to  Van  Frank  at  Cape  Girardeau. 
When  this  sale  occurred  nobody  owned  any 
stodc  in  the  distillery  company  except  the 
plaintiffs  Hackett  and  McGowan,  who,  in 
May,  1898,  had  acquired  the  stock  previous- 
ly held  by  Collins,  and  remained  the  sole 
owners  of  all  the  stock  in  that  corporation 
until  August  27,  1900;  that  is,  during  the 
period  of  the  sales  of  the  liquors  in  contro- 
versy. After  the  case  was  returned  by  this 
court  for  another  trial,  the  deposition  of 
McGowan  was  taken,  and  therein  the  facts 
we  have  related  were  developed.  They  bad 
been  unknown  previously  to  the  attorneys 
for  plaintiffs,  who  inadvertently  instituted 
the  action  in  the  names,  as  the  attorneys 
supposed,  of  the  members  of  the  old  firm. 
When  the  business  of  the  firm  and  that  of 
the  corporation  were  merged,  it  was  pro- 
vided In  tbe  articles  of  consolidation,  as  will 
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be  seen  In  tbe  qnoted  clanses,  that  the  Green- 
brier Distillery  C!ompany  shonld  receive  all 
the  assets,  assume  all  the  obligations,  and 
carry  ont  all  the  contracts  of  the  firmi  of 
Wni.  M.  Colling  &  Go.  The  facts  hayingbeen 
ascertained,  plaintiffB'  attorneys  gave  notice 
that  they  would  ask  leave  to  amend  their 
petltlMi  so  as  to  make  the  suit  stand  In  the 
name  of  the  Greenbrier  Distillery  Company 
Instead  of  the  names  of  James  M.  Hackett 
and  Graeme  McGowan.  Previous  to  the  pres- 
entation of  this  motion,  but  after  service  of 
notice  that  It  would  be  presented,  defendant 
filed  an  amended  answer,  in  which,  among 
other  things,  it  was  averred  that  the  mer- 
chandise mentioned  in  tbe  petition  wag  the 
property  of  and  In  the  possession  of  the 
Greenbrier  Distillery  Company  when  sold; 
was  sold  by  said  company;  that  plaintiffs 
had  no  right  to  or  Interest  In  tbe  merchan- 
dise, and  no  right  or  claim  to  the  cause  of 
action  stated  in  the  petition,  the  Greenbrier 
Distillery  Company  being  the  real  party  in 
Interest  At  the  hearing  of  the  motion 
plaintiffs  introduced  the  original  petition, 
defendant's  amended  answer,  and  the  deposi- 
tion of  McGowan,  thus  showing  tbe  facts 
we  have  recited.  The  court  overruled  tbe 
motion  to  amend  and  plaintiffs  excepted. 
The  case  was  then  called  for  trial  and  both 
parties  announcing  ready,  a  jury  was  im- 
paneled. After  the  jury  was  sworn,  but 
before  any  evidraice  was  heard,  tbe  court, 
at  defendants  request,  instructed  that  un- 
der tbe  pleadings  plaintiffs  were  not  the 
real  parties  in  interest  were  not  suing  In 
a  representative  capacity,  or  as  trustees  of 
an  express  trust  and  a  verdict  should  be 
returned  for  defendant  An  exception  was 
saved  to  this  Instruction,  and  a  verdict  hav- 
ing been  returned  by  tbe  Jury  in  accordance 
with  It,  followed  by  final  judgment  the 
present  appeal  was  taken  after  appropriate 
prsllmlnary  motions. 

Tbe  flrm  of  Wm.  M.  Collins  &  Oo.  had  no 
existence  when  the  merchandise  in  con- 
troversy was  sold,  as  the  death  of  Collins 
In  1895,  had  dissolved  it.  even  If  it  continued 
to  be  a  legal  entity  subsequent  to  the  absorp- 
tion of  Its  obligations  and  assets  by  tbe  dis- 
tillery company.  There  is  no  proof  of  the 
organlEatlon  of  a  new  firm,  after  Collins* 
death,  by  Hackett  and  McGowan.  But  the 
old  name  was  still  used  by  the  corporation 
as  a  trade  designation  or  style,  in  order  to 
retain,  unimpaired,  tbe  good  will  enjoyed 
by  tbe  firm.  After  tbe  death  of  Collins  was 
suggested,  the  present  action  stood  in  tbe 
names  of  Hackett  &  McGowan.  The  indebt- 
edness owing  for  the  merchandise  was  an 
asset  of  the  Greenbrier  Distillery  Company, 
and  the  action  ought  to  have  been  In  Its  cor- 
porate name.  But  when  the  goods  were  so'd 
and  also  when  this  action  was  begun,  Hack- 
ett &  McCtowan  owned  the  entire  capital 
stock  of  the  corporation  and,  in  effect,  owned 
this  asset.  A  man  nampd  Thles  acquired 
on  August  27,  1900,  one  share  of  the  com- 


pany's stock.  This  was  after  the  Institu- 
tion of  the  present  case.  Tbe  question  for 
decl8l<m  is  whether  or  not,  with  these  facts 
conceded,  the  court  should  have  permitted 
plaintiffs  to  amend  tbeir  petition  by  sub- 
stituting the  name  of  the  company  for  their 
own  names.'  Though  amendments  should  be 
liberally  allowed  in  furtherance  of  Justice, 
the  right  to  amend  is  limited  by  a  proviso 
that  there  shall  not  be  a  substitution  of  an 
entirely  different  cause  of  action  for  tbe  one 
originally  pleaded.  Rev.  St  1889,  I  657; 
Heman  v.  Glann,  129  Mo.  325,  31  a  W.  680. 
Technically  regarded,  it  might  be  said  that 
a  cause  of  action  in  favor  of  a  corporation 
Is  entirely  distinct  from  one  In  favor  of  two 
persons  who  are  the  only  shareholders,  even 
though  the  subject-matter  of  tbe  demand  Is 
tbe  same.  If  tbe  question  Is  to  be  tested 
by  whether  tbe  same  evidence  will  support 
both  demands,  the  propriety  of  an  amend- 
ment substituting  a  corporation  as  plaintiff 
instead  of  its  sbareholders,  might  be  dubious, 
because  the  evidence  wblch  would  prove  a 
demand  due  to  the  shareholders  would  not 
prove  one  due  to  the  corporation.  It  Is  dif- 
ficult to  discern  the  reason  of  this  test,  in 
view  of  the  spirit  of  the  Code;  wblch  allows 
amendments  in  order  to  let  In  evidence  other* 
wise  inadmissible,  or  to  conform  to  evidence 
already  received.  Though  there  may  be 
diflSculty  in  reconciling  tbe  amendment  re- 
quested In  tbe  present  case  with  some  rules 
wblch  have  been  laid  down  regarding  tbe 
right  to  amend,  for  Instance,  the  one  just 
noticed,  the  conclusion  to  be  drawn  from  tbe 
precedents  Is  that  tbe  amendment  was  per- 
missible. 

In  tbe  case  of  Lilly  v.  Tobbeib,  103  Mo.  447, 
15  8.  W.  618,  23  Am.  St  Rep.  887.  which 
was  an  action  to  establlsb  a  will,  the  orig- 
inal plaintiff  was  an  unincorporated  society, 
a  church  association.  A  demurrer  was  sus- 
tained to  the  petition  on  tbe  ground  that  tbe 
unincorporated  society  bad  no  legal  power  to 
sue,  and  thereupon  an  amended  petition  was 
filed  in  which  were  added  as  plaintiffs  cer- 
tain members  of  the  society  by  their  individ- 
ual names,  with  tbe  allegation  that  they 
were  trustees  of  tbe  church,  and  also  other 
members  who  were  not  trustees.  A  demur- 
rer was  sustained  to  the  joining  of  tbe  un- 
incorporated association  as  a  plaintiff  in  the 
amended  petition,  but  overruled  as  to  tbe 
new  Individual  plaintiffs  introduced  by  the 
amendment  It  was  contended  on  appeal 
that  tbe  circuit  court  erred  In  allowing  com- 
petent individual  plaintiffs  to  be  substituted 
for  tbe  incompetent  association;  but  this  as- 
signment of  error  was  overruled.  In  Ward 
et  al.  V.  Pine,  50  Mo.  88,  a  suit  was  com- 
menced in  tbe  name  of  the  St.  Clair  Coal 
Mining  Company,  alleged  to  be  a  corporation 
organized  under  the  laws  of  Illinois.  Tbe 
plaintiffs  were  permitted  to  file  a  second 
petition  In  their  names,  alleging  that  they 
were  copartners  under  the  style  of  the  St 
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Clalr  Goal  Mining  Oompany.  Tbe  objection 
raised  to  this  alteration  was,  that  tbe  sub- 
stitution of  tbe  names  of  tbe  Individual 
plaintiffs  for  tbat  of  the  corporation,  was  a 
change  of  the  cause  of  action.  Tbe  Supreme 
-Court  upheld  the  amendment,  saying  It  did 
not  amount  to  the  substitution  of  a  new 
party,  but  was  only  a  "designation  of  the  In- 
■divlduals  who  were  In  reality  the  parties  su- 
ing as  a  corporation  when  It  was  only  a 
copartnership."  The  ruling  In  State  ex  rel. 
Longdon  t.  Shelby,  75  Mo.  482,  was  tbat  tbe 
petition  declaring  on  an  administrator's  bond 
In  the  name  of  Longdon  might  be  amended 
by  substituting  tbe  words  "State  upon  the 
relation  and  to  the  use  of  John  Longdon, 
Plaintiff,"  ifor  the  words  "John  Longdon, 
Plaintiff."  It  will  be  perceived  that  this 
amendment  changed  tbe  plaintiff;  tbe  new 
plaintiff  being  the  state  of  Missouri,  whereas 
the  original  one  was  Longdon.  In  Tayon  T. 
Ladew,  33  Mo.  20&,  It  was  ruled  tbat  an 
amendment  of  tbe  petition  at  tbe  trial  by 
striking  out  the  name  of  one  plaintiff  and 
substituting  another,  was  within  tbe  discre- 
tion of  tbe  court  When  the  suit  was 
.brought  one  of  tbe  parties  named  as  plaintiff 
was  a  daughter  who  claimed  an  Interest  In 
tbe  land  in  controversy  as  heir  of  her  motb- 
-er,  who  was  supposed  to  be  deceased.  Af- 
terwards, the  mother  was  ascertained  to  be 
alive,  and  ber  name  was  substituted  for  her 
daughter's.  This  ruling  was  approved.  In 
Winkelmaler  v.  Weaver,  28  Mo.  358,  It  having 
been  objected  at  tbe  trial  tbat  tbe  Interplead- 
er who  claimed  the  property  In  controversy 
bad  been  a  beneficiary  In  a  deed  of  trust, 
whereas  tbe  legal  title  was  In  bis  trustee,  it 
-was  held  tbat  the  trial  court  should  have 
allowed  tbe  trustee  to  be  substituted  as  In- 
terpleader. In  House  v.  Duncan,  60  Mo. 
-453,  It  was  beld  that  It  was  permissible  In 
tbe  circuit  court  to  amenQ  a  complaint  in  a 
-cause  appealed  from  a  Justice  of  the  peace 
fio  as  to  bring  In  a  new  party  plaintiff.  Tbe 
-opinion  disapproved  an  intimation  to  the 
contrary  in  Kraft's  Adm'ra  v.  Hurtz,  11  Mo. 
109.  In  Guntber  B^os.  v.  Aylor,  92  Mo.  App. 
161,  tbe  statement  filed  in  tbe  justice's  court 
where  tbe  case  originated,  omitted  to  name 
as  plaintiffs  two  of  tbe  parties  Interested  In 
tbe  demand.  In  the  circuit  court  an  amended 
complaint  was  permitted  to  be  filed,  joining 
those  parties  as  plaintiffs.  This  ruling  was 
approved  by  the  appellate  court 

In  Burk  v.  Andis,  98  Ind.  59,  It  waa  ruled 
that  an  amendment  substituting  new  plain- 
tiffs was  proper,  tbe  court  saying  tbe  change 
produced  no  delay,  and  put  tbe  defendant  to 
no  disadvantage.  In  Lake  Erie,  etc.,  R.  R.  v. 
Town  of  Boswell,  36  N.  E.  1103.  137  Ind.  336, 
an  action  by  a  town  to  enjoin  the  obstruction 
•of  a  street  the  substitution  of  the  town  itself 
as  plaintiff  instead  of  its  trustees,  was  ap- 
proved. Where  an  action  was  brought  In  tbe 
names  of  certain  Individuals  who  were  desig- 
nated as  "commissioners  of  highways  of  the 
Town  of  WaynesvlUe,"  an  amendment  strik- 


ing out  tbe  names  of  tbe  plalntlflCs  and  also  tbe 
title  of  tbe  office,  and  permitting  tbe  suit  to 
progress  In  the  name  of  the  "town  of  Waynes- 
vlUe," was  approved.  Yocum  v.  Waynes- 
vlUe, 89  111.  220.  In  Courtney  v.  Sbeeby,  38 
Mo.  App.  200,  which  is  cited  as  opposed  to  tbe 
right  to  amend  In  tbe  present  case,  tbe  action 
was  brought  before  a  justice  of  the  peace  In 
tbe  name  of  a  husband  when  tbe  claim  belong- 
ed to  tbe  wife.  At  the  close  of  tbe  evidence 
on  the  trial  in  tbe  circuit  court  whence  tbe 
case  had  been  appealed,  it  was  moved  tbat  tbe 
wife  be  made  a  party  plaintiff.  The  question 
for  decision  was  whether  tbe  statute  permit- 
ting statements  filed  before  a  Justice  to  be 
amended  in  the  circuit  court  authorized  tbe 
wife  to  be  united  as  a  plaintiff  with  ber  hus- 
band ;  and  it  was  ruled  In  the  negative,  aa  tbe 
result  would  be  to  substitute  a  new  suit  dif- 
ferent from  tbe  one  originally  institated  be- 
fore tbe  Justice.  The  same  question  arose  in 
Clements  v.  Greenwell,  40  Mo.  App.  589,  and 
in  Thieman  v.  Goodnight  17  Mo.  Aiv-  429. 
The  statute  construed  in  the  three  cases  was 
tbe  one  dealing  with  tbe  right  of  amendment 
on  appeals  from  Justices  of  the  peace.  In 
School  District  v.  Wallace,  75  Mo.  App.  317, 
the  court  said  tbe  change  of  party  plaintiff 
was  a  change  of  the  cause  of  action,  and 
therefore  inadmissible,  citing  Clements  v. 
Greenwell  and  Courtney  v.  Sbeeby,  snpra. 
Tbe  facts  before  tbe  court  did  not  call  for 
tbat  ruling,  because  it  was  held  there  bad 
been  no  change  of  parties  plaintiff;  and, 
further,  that  If  there  bad  been,  tbe  objection 
was  waived  by  tbe  defendant  These  cases 
from  outside  Jurisdictlona  permit  such  an 
amendment:  Reynolds  v.  Smathers,  87  N. 
C.  24;  Waltbour  v.  Spangler,  31  Pa.  523. 
These  cases  deny  the  right:  Llebmann  v. 
McGraw,  3  Wash.  St  520,  28  Pac.  1107;  Wil- 
son V.  Klesel,  0  Utah,  397.  35  Pac.  4S8;  Dub- 
hers  V.  Goux,  51  Cal.  153. 

This  case  is  to  be  distinguished  from  those 
In  which  one  corporation  was  sued,  and  tboe 
were  attempts  to  substitute  as  defendants 
other  corporations  which  bad  not  been  sued  or 
brought  into  court  by  service  of  process.  In 
such  instances  tbe  amendments  contended  for 
were  held  to  be  improper.  Haj^  v.  Benev. 
Society,  66  Mo.  App.  568 ;  Jordan  v.  Railroad. 
105  Mo.  App.  446,  79  S.  W.  1155.  So  where 
tbe  original  petition  stated  a  cause  of  action 
against  individuals  as  partners,  and  tlie 
amended  petition  waa  against  a  corporation. 
It  was  beld  the  court  could  have  no  Juris- 
diction over  the  corporation  until  It  was 
brought  Into  court  by  process  or  voluntarily 
appeared,  even  though  the  style  of  the  alleged 
partnership  was  tbe  same  as  tbat  of  the  cor- 
poration, and  the  stockholders  In  the  latter 
were  alleged  to  compose  the  partnership. 
Thompson  v.  Allen,  86  Mo.  85.  Tbe  facts 
before  us  show  the  defendant  will  not  be 
prejudiced  by  making  the  case  stand  in  tbe 
name  of  tbe  Greenbrier  Distillery  Con^utny, 
nor  will  tbe  form  or  substance  of  tbe  cause 
of  action  be  altered.    We  see  no  reason  why 
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■the  amendment  Is  not  legitimate  nnder  the 
decision  In  Ward  ▼.  Pine,  supra,  wherein  an 
4niendment,  which  was  the  exact  converse 
of  the  one  now  requested,  was  approved; 
that  is  to  say,  the  substitution  as  plaintiffs  of 
the  members  of  the  partnership  in  lieu  of  the 
-corporation. 

Generally  speaking  the  trial  court  has  dis- 
cretion about  i>ermlttlng  amendments;  but 
in  the  present  case,  timely  application  was 
made  as  soon  as  the  mistake  in  the  parties 
plaintiff  was  discovered,  due  notice  of  an  In- 
tention to  ask  leave  to  amend  was  given  to 
the  defoidant  before  court  convened,  and, 
as  the  demand  will  be  outlawed  by  limitation 
if  this  suit  Is  abated,  we  deem  It  proper  to 
.  reverse  the  Judgment  and  remand  the  cause, 
with  directions  to  the  trial  conrt  to  permit 
the  Greenbrier  IMstilllng  Company  to  be 
made  plaintiff,  and  the  litigation  to  be  con- 
■tlnaed  In  its  name.   All  concur. 


■STATE  ex  rcl.   GALBRAITH  et  al.  v.  Mc- 
CUTCHAN  et  al. 

(St  Lonls  Court  of  Appeals.    Missouri.    June 
6,    1806.) 

1.  Conara  —  JtTBiBDionoN  of  Apfeai  — Pbo- 

CEEDiNOS  TO  Open  Hiohwat. 

If,  on  appeal  from  proceedings  to  open 
a  highway,  the  contest  concerns  the  right  to 
take  private  property  for  the  road,  the  title 
to  real  estate  is  so  far  involved  that  the  juris- 
diction of  the  appeal  is  in  the  Supreme  Conrt 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  13, 
■Cent  Dig.  Courts,  {  657.] 

2  MAHOAituB— Highways  —  Pbooeedingb  to 
Open— Duty  of  County  Coubt. 

A  county  court  ordered  the  road  commis- 
sioner to  survey  a  road,  and  on  report  by  the 
commissioner  found  that  the  road  was  of  great 
poblie  utility,  and  appointed  freeholders  to  de- 
termine the  damages  to  a  person  who  refused 
to  relinquish  a  right  of  way  for  the  road. 
Upon  the  award  of  damages  this  landowner 
appealed  successively  to  the  circuit  and  appel- 
late oonrts,  which  latter  court  a£Srmed  the  Judg- 
ment of  the  circuit  court  as  to  the  amount  of 
damages,  leaving  it  discretionary  with  the  coun- 
O  conrt  as  to  whether  the  expense  of  opening 
the  toad  should  be  paid  from  the  county  funds. 
BeU,  that  It  was  not  obligatory  upon  the  coun- 
ty court  to  open  the  road  even  if  the  petitioners 
therefor  paid  the  cost,  so  that  the  discretion  of 
the  connty  court  in  refusing  to  open  the  road 
would  not  be  controlled  by  mandamus. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Oent  Dig.  Mandamus,  U  201,  134.] 

Appeal  from  Circuit  Court,  Lewis  Coun- 
ly;  Chas.  N.  Stewart,  Judge. 

Mandamus  proceedings  by  the  state,  on 
relation  of  H.  J.  Galbralth  and  others, 
against  John  S.  McCutchan  and  others.  From 
a  Judgment  sustaining  a  demurrer  to  the 
alternative  writ,  relators  appeal.     Affirmed. 

Richard  T.  McNally,  for  appellants.  Mar- 
cband  &  Ronse,  for  respondents. 

60ODB,  J.  An  alternative  writ  of  manda- 
■mus  was  Issued  at  the  suit  of  the  relators 
Against  the  respondents  as  Justices  of  the 


county  conrt  of  Lewis  county,  commanding 
respondents  to  make  and  enter  of  record 
In  due  form  an  order  that  a  certain  public 
road  be  opened  and  established  upon  the 
relators'  first  paying  to  the  treasurer  of 
Lewis  county  the  ascertained  damages  to 
William  H.  Prentice  and  the  proper  costs, 
or  Bho'w  canse  against  the  command  of  the 
alternative  writ  at  the  September  term, 
1905,  of  the  circuit  court  of  said  county. 
A  demurrer  was  sustained  to  the  altematlTe 
writ,  and,  relators  having  refused  to  plead 
further,  final  Judgment  was  entered  In  favor 
of  the  respondents,  from  which  judgment 
this  appeal  was  prosecuted. 

The  alternative  writ  describes  the  course 
of  the  public  road  which  relators  desired 
opened,  states  facts  showing  the  county 
court  of  Lewis  county  bad  acquired  Juris- 
diction of  a  proceeding  to  open  said  road, 
and  at  Its  August  term,  1901,  found  that 
the  probable  expense  of  locating  the  road 
through  the  lands  of  William  H.  Prentice 
would  be  $76,  whereupon  the  relators  de- 
posited $75  with  the  treasurer  of  Lewis  coun- 
ty to  the  use  of  Prentice,  who  was  the  only 
individual  through  whose  lands  the  proposed 
road  would  run  who  refused  to  relinquish 
the  right  of  way  for  it;  that,  on  said  deposit 
being  made,  the  county  court  ordered  the 
road  commissioner  of  said  county  to  sur- 
vey and  mark  out  said  road,  perform  the 
other  duties  required  of  him  by  law,  .and 
make  a  report  at  the  next  term  of  the  county 
court;  that  the  commissioner  reported  at  the 
November  term,  1901,  of  said  court,  showing 
the  location  and  survey  of  the  road,  the 
lands  through  which  It  would  run,  that 
the  tight  of  way  had  been  given  by  all  land- 
owners except  Prentice,  who  refused  either 
to  convey  the  right  of  way  through  his 
farm  or  agree  on  the  amount  of  damages 
be  would  sustain  from  opening  the  road; 
that,  at  the  same  term,  the  county  court 
found  Prentice  bad  refused  to  accept  the 
amount  deposited  by  relators  (petitioners 
in  the  original  proceeding  to  open  the  road), 
and  said  county  conrt  further  found  that 
said  proposed  road  was  of  great  public  utili- 
ty, and  appointed  three  freeholders  to  view 
Prentice's  premises  and  assess  his  damages, 
which  having  been  done,  the  commissioner 
reported  to  the  February  term,  1002,  of  the 
connty  conrt  a  description  of  the  tracts  of 
land  to  be  affected  by  the  road  and  the 
damages  assessed  In  favor  of  each  one  who 
had  not  relinquished  the  right  of  way;  that 
said  commissioner  assessed  Prentice's  dam- 
ages at  (276;  that  Prentice  filed  an  excep- 
tion to  said  report  at  the  same  term  of 
court,  whereupon  the  canse  was  continued 
to  the  May  term,  1902,  and  Prentice's  ex- 
ception was  tried  before  a  Jury  of  free- 
holders and  bis  damages  assessed  at  the 
sum  of  1500,  whereupon  It  was  ordered  that 
the  proposed  road  be  opened  and  estab- 
lished   upon    the    payment    by    petitioners 
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(relators  in  this  proceeding)  of  said  dam- 
ages and  costs;  that  thereafter  Prentice 
took  an  appeal  from  said  Judgment  of  the 
county  court  assessing  bis  damages,  to 
the  circuit  court,  wherein  there  Tvas  a  trial 
anew  of  his  damages  at  the  September 
term,  1902,  of  the  court  before  a  jury,  and 
a  verdict  was  returned  assessing  his  dam- 
ages at  the  sum  of  $300;  that  thereupon 
It  was  ordered  and  adjudged  by  said  cir- 
cuit court  that  l»rentlce  have  and  recover 
of  Lewis  county  the  sum  of  $300,  together 
with  his  costs  expended  In  his  trial  In  the 
county  court,  and  that  Lewis  county  recover 
of  Prentice  its  costs  expended  at  the  trial 
In  the  circuit  court,  and  that  execution  issue 
therefor;  that  Prentice  appealed  from  said 
judgment  to  the  St  Louis  C!ourt  of  Appeals, 
and  at  the  October  term,  1901,  of  the  last- 
named  court  snld  judgment  of  the  circuit 
court  was  In  all  things  affirmed,  except  that 
It  was  modified  so  as  to  leave  it  to  the  dis- 
cretion of  the  county  court  of  Lewis  county 
whether  the  damages  and  costs  of  opening 
the  said  road  would  be  paid  out  of  the  coun- 
ty funds;  that  thereafter  at  the  May  term, 
1906,  the  relators  appeared  before  the  coun- 
ty court  of  which  the  respondents  were 
Judges,  and  applied  to  said  county  court  for 
an  order  that  said  road  be  opened  at  the 
expense  of  Lewis  county,  which  application 
was  denied;  that  thereupon  relators  ofTered 
to  pay  all  tlie  damages  and  accrued  costs 
in  the  cause,  but  the  county  court  announced 
that  under  the  opinion  of  the  St  Louis 
Court  of  Appeals,  It  was  the  duty  of  said 
county  court  to  order  the  road  opened  at 
the  expense  of  Lewis  county  or  dismiss 
the  cause,  and  they  had  no  discretion  to 
order  the  road  opened  upon  payment  of 
damages  by  relators;  that  the  county  court 
arbitrarily  ordered  all  proceedings  in  the 
cause  dismissed;  that  the  offer  of  relators 
to  pay  the  damages  and  costs  does  not  ap- 
pear on  the  record  of  the  county  court,  for 
the  reason  that  one  of  its  judges  ordered 
the  clerk  not  to  make  an  entry  of  the  offer, 
wherefore  affidavits  were  filed  with  the  peti- 
tion for  the  alternative  writ  of  mandamus 
to  sppply  said  omission  from  the  record. 
The  alternative  writ  further  alleges  that 
the  opinion  of  the  St  Louis  Court  of  Ap- 
peals did  not  take  away  from  the  county 
court  Its  power  to  order  the  road  opened 
if  the  relators  would  pay  the  damages  and 
costs;  that  the  discretion  vested  in  said 
county  court  to  determine  whether  or  not 
said  road  was  of  sufficient  public  utility  to 
warrant  its  establishment  had  already  been 
exercised  and  expressed  by  that  court  in 
its  order  that  It  would  direct  said  road  to  be 
opened  upon  payment  of  damages  and  costs 
by  the  petitioners  (relators);  that  such  find- 
ing and  Judgment  of  the  county  court  ren- 
dered its  duty  to  order  said  road  opened 
upon  payment  of  damages  and  costs  by  re- 
lators a  ministerial  duty;    that  relators  are 


now  ready  and  willing  to  pay  all  damages 
and  costs  as  a  condition  precedent  to  the 
opening  and  establishment  of  said  road. 
Wherefore  the  alternative  writ  ordered  the 
county  court  to  enter  an  order  of  record  for 
the  opening  and  establishment  of  said  road 
or  show  cause  to  the  contrary. 

No  suggestion  again;',  the  jurisdiction  of 
this  court  has  been  made  in  the  present  case, 
nor  was  any  made  in  the  case  out  of  which 
it  grew.  Galbraith  v.  Prentice,  109  Mo.  App. 
498,  84  S.  W.  997.  Nevertheless,  on  reflection 
we  are  inclined  to  doubt  our  Jurisdiction  In 
the  former  case.  The  Supreme  Court  hears 
appeals  in  proceedings  to  open  roads  through 
private  lands.  Bennett  v.  Hall,  184  Mo.  407, 88 
S.  W.  439.  The  two  courts  of  appeals  liave. 
heard  such  cases,  too.  Aidridge  v.  Spears,  40 
Mo.  App.  527 ;  In  re  Gardner,  41  Mo.  Appi  489. 
But  if  the  contest  on  the  appeal  is  over  the 
right  to  take  private  property  for  a  road,  our 
opinion  is  that  the  title  to  real  estate  is  so  far 
involved  that  the  Jurisdiction  Is  ip  the  Su- 
preme Court  In  Galbraith  v.  Prentice,  su- 
pra, the  only  matter  In  controversy  In  the 
circuit  court  was  the  amount  of  damages 
that  ought  to  be  awarded  to  Prentice;  and 
though,  of  course,  his  land  would  be  subject- 
ed by  the  condemnation  to  an  easement  for 
the  highway,  it  did  not  occur  to  us  that  prob- 
ably this  circumstance  affected  our  Juris- 
diction. The  present  proceeding  is  of  a  collat- 
eral character  and  the  judges  of  the  county 
court  are  the  respondents.  That  court  mis- 
conceived the  opinion  delivered  in  Galbraith 
T.  Prentice  when  it  ruled  that  our  decision 
left  no  alternative  but  to  order  the  road  open- 
ed at  the  expense  of  the  county  or  dismiss 
the  entire  proceeding.  No  statement  in  the 
least  suggesting  such  a  thought  can  be  found 
in  the  opinion,  which  recognized  the  third 
contingency,  namely,  the  opening  of  the 
road  at  the  expose  of  the  petitioners.  But 
if  the  county  court  had  power  to  dismiss  the 
proceeding.  It  matters  not  that  it  did  so  for 
an  erroneous  reason.  The  error  cannot  be 
corrected  by  mandamus.  Mandamus  would 
not  He  If  there  Is  a  right  of  appeal  from  the 
dismissal  obtained  In  favor  of  the  relators, 
who  were  the  petitioners  in  the  proceeding 
to  open  the  road.  It  has  been  decided  by  the 
Supreme  Court  that  petitioners  for  the  open- 
ing of  a  highway  cannot  appeal  from  an  or- 
der refusing  to  open  it  Aidridge  v.  Spears, 
101  Mo.  400,  14  S.  W.  118.  Tet  we  find  a 
later  case  in  which  an  appeal  by  petitioners 
from  a  Judment  of  a  circuit  court,  whither 
a  road  case  had  gone  on  appeal  from  a  coun- 
ty court  was  entertained  by  the  Supreme 
Court  though  the  appeal  was  taken  from  a 
Judgment  dismissing  the  petition.  Bennett 
V.  Hall,  supra. 

Waiving  this  point  we  turn  to  the  Inquiry 
of  whether  or  not  the  county  court  was  bound 
to  have  the  road  opened  after  the  rendition, 
of  the  Judgment  of  the  circuit  court  and  its 
modification  and  affirmance  by  this  court. 
In  Bell  V.  County  Court  61  Mo.  App.  173,  it 
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wu  determined  that  mandamus  would  not 
lie  to  compel  a  county  court  to  order  the 
opening  of  a  pn^oaed  public  road,  though 
tlie  petitioners  were  willing  to  pay  all  dam- 
ages Incident  to  the  opening,  for  the  reason 
tliat  It  la  Incumbent  on  a  county  court  to  de- 
ttrmine  whether  a  road  Is  of  sufficient  public 
ntUIty  to  Justify,  not  (mly  opening  It,  but 
maintaining  It  at  the  expense  of  the  county; 
gnd,  as  the  offer  of  the  petitioners  was  only 
to  pay  the  damages  caused  by  the  opening, 
ttie  county  court  was  not  bound  to  open  the 
road,  but  might  dismiss  tue  petition  if,  in  Its 
Judgment,  tbe  burden  of  maintenance  was 
greater  than  the  county  ought  to  assume. 
That  case  and  Strahan  y.  County  Court,  66 
Ma  644,  treat  the  action  of  a  county  court  In 
determining  whether  or  not  a  proposed  high- 
way will  be  of  sufficient  public  utility  to  Jus- 
tify opening  and  maintaining  it  at  public  ex- 
pense as  a  question  luTolvlng  judicial  dis- 
cretion and  not  to  be  controlled  by  the  writ 
.)f  mandamus.  But  It  Is  contended  for  the  re- 
lators that  In  ordering  the  road  commission- 
er to  view,  surrey,  and  mark  out  the  road, 
and  In  appointing  a  board  of  freeholders  to 
assess  damages,  the  county  court  determined, 
in  effect,  that  the  road  was  of  sufficient  public 
ntlllty  to  Justify  its  maintenance  at  the  coun- 
ty's expense ;  whereby  this  matter  became  ad- 
judicated and  could  not  subsequently  be 
dunged.  The.  averment  of  the  alternatlTe 
writ  Is  not  that  the  county  court  found  the 
road  was  of  sufficient  public  utility  to  Justi- 
fy either  its  opening  or  maintenance  at  the 
expense  of  the  county,  but  that  the  county 
conrt  made  a  finding  that  it  would  be  of 
great  public  utility.  That  court  never  con- 
templated opening  the  road  at  public  ex- 
pense, but  always  at  the  expense  of  the  peti- 
Ooners.  Its  express  finding  regarding  the 
pabllc  utility  of  the  road  excludes  the  theory 
of  a  constructive  finding  by  having  the  route 
marked  and  the  damages  to  property  as- 
Kssed.  Now  what  the  court  expressly  found 
embraced  neither  the  conclusion  that  the  road 
oagbt  to  be  opened  or  ought  to  be  maintain- 
ed at  public  expense.  In  Aldridge  v.  Spears, 
40  Mo.  App.  527,  530,  It  was  held  that,  in  de- 
termining this  question  of  the  public  utility 
of  a  rood,  the  county  court  does  not  act  In  a 
Judicial  capacity,  nor  does  Its  decision  con- 
Bfitnte  res  adjudlcata.  This  conclusion  was 
reached  on  the  ground  that,  If  one  petition 
(or  a  road  is  dismissed  on  a  finding  that  the 
proposed  road  lacks  utility  to  Justify  open- 
log  it  and  maintaining  it  at  public  expense, 
tbe  county  court  may  immediately  entertain 
t  new  petition  and  decide  to  the  contrary. 
Tbe  ruling  was  apparently  Indorsed  by  the 
Supreme  CJourt,  to  which  the  cause  was  cer- 
Ufled.  Aldridge  v.  Spears,  101  Ho.  400,  405, 
14  S.  W.  lis.  It  U  difficult  to  reconcUe  this 
doctrine  with  the  rulings  in  the  Bell  and 
Straiian  Cases,  unless  the  discretion  spoKon 
of  la  the  latter  cases  is  a  ministerial  and  not 
a  Jndiclal  one.  Be  It  either,  other  tribunals 
ought  not  to  determine  how  It  shall  be  exer- 


cised. The  Aldridge  Case  also  holds  In  em- 
phatic language  that  no  appeal  lies  from  tbe 
refusal  of  a  county  court  to  open  a  road,  and 
puts  the  decision  on  the  ground  that  the 
whole  matter  is  within  the  county  court's 
discretionary  control  and  not  to  be  Interfered 
with  by  other  tribunals. 

The  relief  the  relators  seek  in  the  present 
proceeding  is  to  compel  the  county  conrt  to 
open  the  road  along  the  lines  marked  out  by 
the  county  road  commissioner  or  have  that 
officer  do  It  In  the  light  of  the  adjudications 
cited,  we  deem  It  Improper  to  control  the 
county  court's  action  in  that  regard  by  man- 
damus. Relators  say  that  tribunal  had  no 
power  to  dismiss  the  proceeding  at  a  term 
subsequent  to  the  one  at  which  It  had  enter- 
ed an  order  for  the  opening  of  the  road  on 
the  payment  of  Prentice's  damages  by  tbe 
petitioners.  This  point  need  not  now  be  de- 
termined. 

The  Judgment  is  affirmed.    All  concur. 


STEWART  T.  HUTCHINSON. 

(St.  Lonis  Court  of  Appeals.     Missouri.    June 
5,    1906.) 

1.  Oauiro — SPKcutATivB  TBARSAcrions— Op- 
tions—Statctes. 

Rev.  St.  1899.  §§  2337-2342,  prohibiting 
option  dealing,  and  declaring  that  all  contracts 
relating  thereto  shall  be  gambling  contracts  and 
void,  make  obligations  arising  out  of  option 
transactions  void  in  the  hands  of  one  who  was 
a  party  to  the  transactions,  though  he  acted 
in  ignorance  of  the  fact  that  a  delivery  of  the 
commodity  purchased  was  not  intended. 

[Bd.  Note. — For  cases  in  point,  see  vol.  24, 
Cent   Dig.   Gaming,   S   39.] 

2.  Same— Note  roa  Gauiro  Considebation. 

A  note  to  secure  a  balance  found  to  be 
due  the  payee  therein  from  the  maker  on  a 
settlement  of  Joint  speculations  on  the  rise  and 
fall  of  the  future  market  value  of  a  commodity 
is  void  under  Rev.  St  1809.  {$  2.S37-2342, 
prohibiting  option  dealing,  and  making  con- 
tracts relating  thereto  void. 

[Bd.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gammg,  §  38.] 

3.  Saub— Ikdkpendent  ConsiDEBATion. 

A  bank  in  good  faith  advanced  money  to 
plaintiff  and  defendant,  who  used  tbe  same  in 
joint  speculations  on  the  rise  and  fall  of  the  fu- 
ture market  value  of  a  commodity.  Plaintiff 
assumed  the  debt  to  the  bank,  and  defendant 

frave  his  note  to  plaintiff  for  his  share  of  the 
ndebtedness.  Held,  that  the  note  was  not 
vitiated  by  tbe  illegality  of  the  gambling  trans- 
action, but  was  supported  by  an  independent 
valuable  consideration. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Gaming,  H  39,  47;  48.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty:  F.  C.  Johnson,  Judge. 

Action  by  P.  W.  Stewart  against  F.  W. 
Hutchinson.  From  a  Judgment  for  defend- 
ant plaintiff  appeals.  Reversed  and  re- 
manded. 

McNatt  &  McNatt,  for  appellant 

GOODS,  J.  Action  on  a  promissory  note 
for  $2,200,  dated  April  S,  1902,  executed  by 
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defendant  and  payable  to  the  order  of  plain- 
tiff, drawing  interest  at  tbe  rate  of  S  per  cent, 
from  date.  In  bis  answer  the  defendant  ad- 
mitted the  execution  of  the  note,  but  plead- 
ed in  defense  that  tbe  consideration  for  It 
was  an  indebtness  contracted  In  gambling 
deals  in  which  be  and  plaintiff  were  jointly 
interested.  Tbe  gambling  deals  were  alleged 
to  be  speculations  on  tbe  rise  and  fall  of 
the  future  market  values  of  wheat,  tbe  part- 
ies not  contemplating  the  delivery  of  the 
wheat  they  pretended  to  purchase,  but  only  to 
gamble  on  Its  future  price.  It  Is  averred 
that  the  note  was  given  by  defendant  for 
that  proportion  of  tbe  joint  loss  sustained 
in  the  ventures,  which  plaintiff  had  borne 
in  excess  of  the  amount  of  loss  borne  by  de- 
fendant This  special  defense  was  put  in 
Issue  by  a  general  reply.  Plaintiff  intro- 
duced the  note  in  evidence  and  rested.  There- 
upon defendant  introduced  plalntifTs  dep- 
osition as  an  admission  against  interest 
The  deposition  and  other  testimony  would 
support  tbe  conclusion  that  plaintiff  and  de- 
fendant had  been  engaged  in  bucket-shop 
transactions  with  which  the  note  in  suit  was 
connected.  Indeed,  we  have  no  doubt  that 
their  dealings  were  of  a  gambling  character, 
consisting  of  marginal  speculations  on  the 
market  prices  of  wheat,  without  the  sellers 
Intending  to  deliver  the  wheat  or  the  buyers 
to  receive  it  The  buyers  were  the  two 
parties  to  this  action  and  a  man  named  Wil- 
son, who  was  connected  with  the  deals  in 
some  manner.  But,  though  tbe  evidence  to 
prove  the  business  of  tbe  parties  was  of  a 
gambling  nature  la  satisfactory,  tbe  plain- 
tiff swore  be  understood  the  wheat  was  to 
be  delivered  whenever  the  buyers  wanted 
it  He  did  not  swear  be  was  trading  in  the 
expectation  of  deliveries  being  wanted  or 
made.  The  dealings  in  which  the  parties 
were  interested  began  in  January,  1902,  and 
ceased  by  April.  They  had  borrowed  money 
to  use  from  the  Bank  of  Aurora.  Their  ven- 
tures entailed  a  heavy  loss,  and  when  over 
the  parties  owed  the  bank  $6,400;  for  which, 
at  different  times  during  the  period  of  the 
dealing,  they  had  given  six  or  seven  promis- 
sory notes  signed  by  both  of  them.  The 
bank  advanced  the  money  principally  on  the 
credit  of  plaintiff,  who  was  considered  good, 
and  deposited  collateral  obligations  for  se- 
curity. The  cashier  of  the  bank  demanded 
payment  of  the  notes  early  in  April,  and  at 
that  time  a  settlement  occurred  between  tbe 
parties  which  led  to  the  execution  of  the 
note  in  suit  The  Indebtedness  to  the  bank 
was  discharged  principally  by  the  plaintifC 
Defendant  sold  some  securities  he  owned 
and  with  tbe  money  thus  raised,  paid  $400 
on  what  be  and  plaintiff  owed,  and  plaintiff 
gave  his  Individual  note  and  collateral  for 
the  balance  of  $6,000.  Defendant's  part  of 
the  Indebtedness  was  $3,200,  and  as  be  only 
paid  $400,  plaintiff  assumed  $2,800  of  de- 
fendant's part  This  was  done  pursuant  to 
an  arrangement  made  the  day  the  bank  was 


settled  with,  and  was  partldpated  in  by  Da- 
vis, the  cashier.  That  is  to  say,  at  the  re- 
quest of  tbe  parties  Davis  made  whatever 
computations  were  necessary.  It  was  agreed- 
at  the  time  that  plaintiff  should  assume,, 
and  discbarge  the  balance  owing  the  bank^ 
and  that  defendant  should  give  him  n^o- 
tlable  promissory  notes  for  the  amount  as- 
sumed by  plaintiff  over  and  above  the  latter's- 
balf  of  the  indebtedness.  Thereupon,  as  we- 
have  stated,  tbe  partnership  notes  were  can- 
celed and  surrendered,  plaintiff  assuming  th» 
full  debt  to  the  bank,  and  defendant  executing 
and  delivering  to  plaintiff  12  promissory 
notes  for  $50  each  and  the  note  in  suit  for 
$2,200,  or  notes  amounting  In  all  to  $2,800. 
Defendant  paid  the  12  small  notes,  but  re- 
fused to  pay  the  large  one.  He  testlfle* 
that  when  the  settlement  occurred  he  and' 
Stewart  Jointly  owed  the  bank,  and  that  he- 
(defendant)  did  not  then  dispute  his  part  or 
the  indebtedness.  It  is  to  be  borne  in  mlnct 
that  defendant  paid  $400  to  the  bank,  plain- 
tiff gave  his  individual  note  for  the  remain- 
ing $6,000,  the  bank  surrendered  tbe  joint 
notes  of  plaintiff  and  defendant  and  the  lat- 
ter executed  to  the  former  tbe  note  In  suit 
and  the  12  small  notes  at  the  same  time- 
and  as  parts  of  one  transaction.  The  only 
conflict  Is  In  regard  to  tbe  extent  of  the- 
settlement  between  plaintiff  and  defendants 
Most  of  the  testimony  goes  to  show  the  settle- 
ment embraced  nothing  more  than  an  ar- 
rangement regarding  the  Indebtedness  to  the- 
bank  and  was  made  at  the  request  of,  and  tO' 
satisfy,  that  institution.  But  It  is  contended 
by  defendant  and  conceded  by  plaintiff,  that 
some  testimony  went  to  show  the  settlement 
of  the  parties  litigant  was  really  an  adjust- 
ment between  themselves  of  their  losses  li> 
speculations,  and  that  in  tbe  course  of  the- 
settlement  tbe  indebtedness  to  the  bank  was- 
adjusted.  As  plaintiff  concedes  there  was^ 
such  testimony  we  will  assume  there  was, 
though  we  find  little  or  no  trace  of  it  In  ttae- 
record  before  us.  Tbe  court  directed  a  ver- 
dict for  defendant,  and  plaintiff  appealed. 

PlalntifT's  testimony  that  he  was  innocent- 
of  any  knowledge  that  the  transactions  in 
which  he  and  defendant  were  engaged  were- 
of  a  wagering  character,  and  not  to  be  fol- 
lowed by  deliveries  of  wheat,  is  said  to  have- 
ralsed  an  issue  of  fact  for  the  jury  which; 
the  court  erred  in  Ignoring.  Though  ad- 
missions made  by  plaintiff  on  the  stand  re- 
garding his  knowledge  of  tlie  nature  of  the- 
transactlons,  went  far  to  refute  the  notioa 
that  he  believed  the  purchases  of  wheat  to 
be  genuine  and  not  marginal  dealings,  we 
may  concede,  for  argument's  sake,  that  an 
Inference  fairly  might  be  drawn  in  favor  of 
bis  innocence,  and  yet  It  does  not  follow- 
that  the  note  in  suit  was  valid,  and  he  enti- 
tled to  a  judgment  on  it  If  be  was  an  inno- 
cent party,  he  was  the  only  Innocent  one 
connected  with  the  transactions.  His  part- 
ners and  the  sellers  of  the  wheat  had  no 
thought  of  deliveries,  and  intended  to  BCttI» 
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the  profits  and  losses  of  the  deals  on  differ- 
ences. In  construing  the  act  of  March  9, 
18S9  (Rev.  St  1899.  fg  2337-2342,  Inclusive), 
the  Supreme  Court  has  held  that  obligations 
arising  out  of  option  transactions,  are  void  In 
tbe  hands  of  a  person  who  Is  a  party  to  such 
transactions,  even  though  he  acted  In  Ignor- 
ance of  tbe  fact  that  a  delivery  of  the  com- 
modity purchased  was  not  intended.  In  other 
irords,  that  the  purpose  of  one  of  the  parties 
to  a  trade  not  to  deliver  or  receive  the  prop- 
erty, invalidates  an  agreement  arising  out 
of  tbe  bxisiness.  This  was  tbe  interpretation 
given  to  the  statutes  by  the  decisions  in 
Oonnor  v.  Black,  119  Mo.  126,  24  S.  W.  184, 
s.  c.  132  Mo.  150,  33  S.  W.  783;  Edwards 
Brokerage  Co.  t.  Stevenson,  160  Mo.  616, 
527,  61  S.  W.  617.  Those  decisions  changed 
not  only  tbe  rule  which  prevailed  before  the 
enactment  of  the  statutes  in  question,  but 
the  interpretation  put  on  those  statutes  iu 
Molford  T.  Caesar,  S3  Mo.  Ai^.  263,  and 
Schreiner,  eta,  Co.  v.  Orr,  55  Mo.  App.  406. 
As  the  law  now  stands,  the  note  in  suit  is 
void  If  a  consideration  for  it  must  be  found 
In  the  wheat  speculations  of  plaintiff  and 
defendant;  tor  whatever  expectation  tbe 
plaintiff  may  have  had  about  the  delivery  of 
the  wheat.  It  Is  certain  that  his  partners  did 
not  intend  to  receive  or  the  sellers  to  deliver 
It 

We  have  referred  to  the  conceded  conflict 
In  the  evidence  regarding  the  scope  of  tbe 
settlement  which  occurred  when  the  note 
in  suit  was  given.  This  question  is  Impor- 
tant, because.  If  the  purpose  of  the  note  was 
to  secure  a  balance  found  to  be  due  plaintiff 
from  defendant  on  a  settlement  of  their  Joint 
speculations,  it  Is  tainted  by  an  illegal  con- 
sideration and  void.  Edwards  Brokerage  Co. 
v.  Stevenson,  160  Ma  616,  61  S.  W.  617; 
Crawford  v.  Spencer,  92  Mo.  498,  4  S.  W. 
713,  1  Am.  St  Eep.  745;  Schrelner,  etc.,  Co. 
V.  Orr,  55  Mo.  App.  406 ;  Armstrong  v.  Bank, 
133  D.  S.  433,  467,  10  Sup.  Ct  450,  33  L. 
Ed.  747  et  aeq.;  Pearce  v.  Foote,  113  111. 
228,  55  Am.  Rep.  414 ;  Barnard  T.  Backhaus, 
52  Wis.  593,  6  N.  W.  252,  9  N.  W.  595. 
Therefore  an  issue  of  the  fact  is  presented 
as  to  whether  the  note  was  given  pursuant 
to  a  general  settlement  between  the  parties 
and  for  a  balance  which  the  settlement  show- 
ed defendant  owed  plaintiff,  or  whether  it 
«ras  given  lo  consideration  of  plaintiff's  as- 
suming the  entire  indebtedness  to  the  bank, 
taking  op  tbe  joint  notes  and  executing  bis 
Individnal  note  in  lieu  of  them.  If  the  latter 
tiTpothesls  l8  true,  the  present  note  stands 
oa  an  independent  footing,  and  is  a  new  con- 
tract not  vitiated  by  the  illegality  of  the 
partnership  ventures.  In  such  a  contingency 
the  plaintiff  did  not  advance  for  defendant, 
money  to  settle  losses  Incurred  In  wagering 
transactions;  nor  did  defendant  execute 
big  note  to  plaintiff  to  make  the  latter  whole 
for  money  he  was  out  of  pocket  in  conse- 
qaence  ot  deals  In  excess  of  what  defendant 


had  disbursed.  Tbe  money  was  lent  by  the 
bank,  as  it  supposed,  for  lawful  purposes,  and 
the  debt  the  parties  owed  tbe  bank  was  al- 
together valid.  If  one  attends  exclusively 
to  tbe  rules  of  decision  laid  down  in  tbe 
books  for  cases  like  this  one,  the  law  appears 
to  be  clear.  But.  If  the  facts  In  tbe  cases  in 
which  recoveries  have  been  allowed  on  ob- 
ligations in  some  way  connected  with  pro- 
hibited affairs,  are  compared  with  tbe  facts- 
In  other  cases  in  which  recoveries  have  been 
denied,  some  conflict  is  discernible.  In 
truth,  the  application  of  tbe  rules  has  been 
inconsistent  Perhaps,  a  true  expression  of 
the  spirit  of  the  law  on  the  subject  may  be 
given  by  saying  that  the  intimacy  with 
which  the  agreement  sued  on  is  Iraund  up 
with  the  prior  Irregular  business.  Is  decisive- 
of  whether  or  not  the  agreement  will  be  en- 
forced. 

Tbe  important  inquiry  Is  this:  Is  tbe 
obligation  sought  to  be  enforced  a  new  and 
independent  contract?  In  practice  this  in- 
quiry always  leads  to  the  ultimate  question 
of  whether  the  obligation  is  supported  by 
a  detached  and  independent  consideration — 
a  new  consideration  unconnected  with  tbe 
prohibited  deals.  The  question  of  considera- 
tion is  decisive,  for  the  reason  that  the 
obligation  challenged  as  void  always  re- 
presents a  new  agreement  made  by  the  par- 
ties. But  every  agreement  is  not  a  contract 
To  be  valid,  as  a  contract,  an  agreement  must 
have  a  consideration.  Now,  In  all  the  cases- 
we  have  examined  no  question  was  raised 
that  the  obligation  in  suit  was  not  the  result 
of  a  new  agreement  That  was  conceded, 
and  whether  or  not  the  agreement  was  an 
enforceable  contract,  was  to  be  determined- 
by  ascertaining  if  a  consideration  for  it  ex- 
isted which  was  independent  of  prior  for- 
bidden transactions.  If  the  present  note  wa» 
given  to  plaintiff  on  account  of  a  balance 
coming  to  him  on  a  settlement  of  the  part- 
nership affairs,  the  consideration  for  it  was, 
of  course,  those  affairs  which  were  unlawful. 
In  other  words,  it  does  not  represent  a  new 
and  distinct  contract,  but  is  Intermingled 
with  tbe  original  undertaking.  The  partner- 
ship between  plaintiff  and  defendant  «m- 
templated  from  the  first  a  possible  profit 
or  loss,  which  should  be  adjusted,  and  borne 
equally  by  them.  Hence,  if  tbe  note  was 
executed  pursuant  to  an  adjustment  of  their 
affairs,  it  was.  In  effect,  a  continuation  of  the 
original  scheme,  and  invalid  because  the 
scheme  was  illegal.  But  plaintiff  was  under 
no  duty  to  defendant  to  assume  payment  of 
the  latter's  portion  of  tbe  Indebtedness  owed 
by  the  partnership  to  tbe  bank,  and  if  plain- 
tiff consented  to  the  assumption  on  defend- 
ant's promise  to  make  him  whole,  and  the 
note  in  suit  was  given  as  evidence  of  the 
promise,  the  arrangement  was  an  entirely 
new  agreement,  which  amounted  to  a  valid 
contract  because  supported  by  a  perfectly 
legal  consideration,  namely;    plaintiff's  as> 
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■umptlon  of  defendant's  debt  No  more  lu- 
minous exposition  of  the  law  of  the  subject 
can  be  found  than  the  two  opinions  in  Arm- 
strong T.  Toler,  11  Wheat  (U.  S.)  258,  6 
L.  Ed.  468.  The  opinions  are  those  of  Judge 
Washington  delivered  on  the  circuit  and  of 
Chief  Justice  Marshall,  speaking  for  the  Su- 
preme Court  of  the  United  States,  on  the 
appeaL  We  confidently  refer  to  them  as 
supporting  our  conclusion  In  the  present  case. 
In  it  the  various  decisions  to  that  date  were 
reviewed  and  their  determinations  stated. 
As  no  change  has  occurred  in  the  law  since, 
it  Is  sufficient  to  cite  the  reader  to  that  au- 
thority for  an  elucidation  of  the  subject  In 
commenting  on  the  case  Judge  Story  said: 
"The  recent  authorities  since  this  case  was 
decided,  have  not  entirely  cleared  the  sub- 
ject of  all  difficulty.  The  distinction  between 
the  cases  in  which  a  recovery  can  be  had,  and 
the  cases  in  which  a  recovery  cannot  be  had, 
of  money  connected  with  the  Illegal  trans- 
actions, which  seems  now  best  supported.  Is 
this:  That  wherever  the  party  seeking  to 
recover,  Is  obliged  to  make  out  his  case  by 
showing  the  Illegal  contract  or  transaction, 
or  through  the.  medium  of  the  illegal  contract 
or  transaction,  or  when  it  appears  that 
he  was  privy  to  the  original  contract  or 
transaction,  there  he  Is  not  entitled  to  re- 
cover any  advances  made  by  him,  connected 
with  that  contract  But  when  the  advances 
have  been  made  upon  a  new  contract  remote- 
ly connected  with  the  original  Illegal  con- 
tract or  transaction,  but  the  title  of  the  party 
to  recover  is  not  dependent  upon  that  con- 
tract, bat  his  case  may  be  proved  without 
reference  to  it,  there  he  Is  entitled  to  recover. 
Mr.  Evans,  in  his  edition  of  Pothler  on  Obli- 
gations, vol.  2,  App'x  No.  1,  pp.  1-18,  has 
examined  this  whole  subject  with  great  dili- 
gence and  ability.  His  conclurion  Is  that 
money  advanced  to  pay  the  debt  of  another, 
due  upon  an  Illegal  transaction,  may  be  re- 
covered by  the  party  lending  it  from  the 
party  for  whom  It  Is  advanced,  if  the  lender 
was  not  a  party  to  the  original  transaction, 
or  it  was  not  a  part  of  the  original  scheme ; 
although,  at  the  time  of  the  advance,  he 
knew  of  the  illegality."  2  Story,  Agency  (2d 
Ed.)  pp.  425,  426,  note.  A  case  In  Its  facts 
precisely  like  the  one  at  bar,  provided  the 
settlement  merely  embraced  the  indebtedness 
to  the  bank,  is  Falkney  v.  Reynous,  4  Bur- 
row, 2009,  in  which  Lord  Mansfield  permitted 
the  plaintiff  to  recover.  Other  apposite  au- 
thorities are  Farmer  t.  Russell.  1  B.  &  P. 
296;  Planters'  Bank  v.  Union  Bank,  16 
Wall.  4S3,  21  li.  Ed.  473 ;  McBlalr  v.  Gibbes, 
17  How.  232,  15  U  Ed.  132;  Brooks  ▼.  Mar- 
tin, 2  Wall.  70,  17  L.  Ed.  732;  Armstrong  v. 
Bank,  183  V.  S.  433,  469,  10  Sup.  Ct  450, 
33  L.  Ed.  747;  Hoffman  v.  McMuIIen,  83 
Fed.  372,  28  C.  C.  A.  178,  45  L.  R.  A.  410, 
417.  Perhaps,  cases  may  be  foimd  which 
would  warrant  a  recovery  by  plaintiff  even 
If  the  note  was  given  for  a  balance  due  on 


a  settlonent  of  the  losses  of  their  Joint  ven- 
tures. If  there  are  such  adjudications  we 
XI 111  not  follow  them;  for  we  consider  the 
rule  to  be  otherwise  In  tbla  and  most  Juris- 
dictions. It  is  plain  to  us  that  the  law  did 
not  preclude  these  parties  from  entering  into 
a  binding  arrangement  for  the  settlement  of 
what  they  owed  the  bank,  an  Innocent  lend- 
er, merely  because  they  had  borrowed  the 
money  for  gambling  purposes: 

On  another  trial  of  the  case  the  Jniy 
should  be  Instructed  In  accordance  with  the 
views  expressed  In  this  opinion.  The  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 


CITT  OF  BLSBERRT  ▼.  BLACK. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
6,    1906.) 

MUNICTFAI.  CORPOBATIOKS— PUBUC  IlfPBOVX- 

lOCNTS — Contracts— Validitt. 

Rev.  St  1899,  i  5989,  requires  the  letting 
of  a  contract  for  the  construction  of  a  street 
improvement  to  the  lowest  bidder.  Section 
6992  provides  that,  where  no  bids  are  received 
to  construct  sidewalks,  the  city  may  constr  .ct 
them.  A  city,  desiring  to  construct  a  side- 
walk, obtained  no  bids  for  the  work  and  the 
street  commissioner  and  street  committee  were 
directed  to  construct  the  walk  in  accordance 
with  the  specifications.  The  street  commissioner 
and  street  committee  entered  into  a  verbal  con- 
tract with  a  firm  of  paving  contractors  to  lay 
the  walk.  No  account  was  kept  of  the  separate 
amounts  expended  for  labor  and  material.  Beld, 
that  the  contract  was  unauthorized,  and  a  spe- 
cial assessment  against  property  for  the  im- 
provement could  not  be  approved,  thoueh  the 
owners  were  not  prejudiced  by  the  letting  of 
the  contract 

[Ed.  Note. — For  cases  in  point  see  voL  86, 
Cent  Dig.  Monicipal  Corporations,  i  854.] 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty ;  Houston  Johnston,  Judge. 

Action  by  the  dty  of  Blsberry  against 
Robert  E.  BlaCk.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Norton  and  Avery  &  Young,  for  appellant 
Dudley  &  Palmer,  for  respondent 

OOODE,  J.  This  is  an  action  on  a  special 
tax  bill  Issued  by  the  common  council  of  the 
city  of  Elsberry  In  favor  of  that  city  for  the 
construction  of  a  granitoid  sidewalk  laid  la 
front  of  a  lot  owned  by  appellant  There  was 
much  controversy  regarding  the  proceedings 
preliminary  to  the  letting  of  the  work  and 
also  as  to  whether  the  Job  when  completed 
was  a  substantial  compliance  with  the  plans 
and  specifications.  A  finding  of  facts  was 
made  by  the  trial  court  at  the  request  of  both 
parties  by  which  we  shall  abide,  and  therefore 
win  say,  regarding  the  facts  only,  that  the 
court  found  the  preliminary  proceedings  w«e 
regular  and  that  the  sidewalk  laid  pursuant 
to  them  conformed  to  the  specifications. 

The  point  cf  difficulty  In  respondent's 
cause  is  the  mode  In  which  the  contract  for 
laying  the  walk  was  let  There  was  a  proper 
advertisement  for  bids  for  the  work,  looking 
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to  letting  the  contract  to  the  lowest  bidder  to 
accordance  with  the  statute.    Rev.  St  1899, 
I  5989.    But  no  bids  were  received,  and  there- 
upon, as  the  trial  court  found,  the  city  council 
ordered   the    street    commissioner    and    the 
street  and  alley  committee  to  proceed  with 
the  construction  of  the  walk  in  accordance 
with  the  speclflcatlons  on  file  with  the  city 
clerk,  and  that  said  committee  and  commis- 
Bioner  keep  an  accurate  account  of  the  cost, 
Including  all  labor  and  material,     the  same 
to  be  charged  as  a  special  tax  against  the 
abutting  property.    This  proceeding  was  ac- 
cording to  the  statutes;    for  It  is  provided 
that  when  a  city  of  the  fourth  class  shall  ad- 
vertise for  bids  for  the  construction  of  a  new 
sidewalk  of  any  kind  and  shall  receive  no 
bids,  the  city  may  proceed  to  construct  or 
reconstruct  such  sidewalk  at  Its  own  expense, 
and  shall  keep  an  accnrate  account  of  the 
amount    expended   for   labor   and   material. 
Including  the   grading   and   filling   opposite 
each  lot  or  piece  of  ground,  and  present  the 
same  to  the  board  of  aldermen  for  assess- 
ment;  further  that  each  lot  abutting  on  the 
sidewalk  shall  be  liable  for  the  cost  thereof 
as  reported  by  the  officer  or  committee  having 
charge  of  the  matter.    Rev.  St  1899,  i  5992. 
Now  the  street  commissioner  and  the  street 
and  alley  committee  of  Elsberry,  Instead  of 
constructing  the  sidewalk  as  the  council  had 
ordered  them  to  do,  entered  Into  a  verbal  con- 
tract with  a  firm  of  paving  contractors  by  the 
name  of  Craft  &  Son,  to  lay  the  walk  for  13 
cents  a  square  foot,  said  price  to  cover  the 
entire  cost  of  labor  and  material.     No  ac- 
count was  kept  by  tbe  city  or  any  one  else 
of  the  separate  amounts  expended  for  labor 
and  material.    The  testimony  went  to  show 
that  tbe  price  paid  for  the  work  yielded  a 
a  profit  to  the  contractors.    We  know  of  no 
authority  for  constructing  sidewalks  by  cities 
of  the  fourth  class  In  tbe  manner  narrated. 
If  the  work  Is  to  be  done  by  an  independent 
contractor,  It  must  be  pursuant  to  a  contract 
entered   Into  after  competitive  bidding.     If 
no  bids  are  received,  the  only  method  of  lay- 
ing the  walk  provided  by  the  statutes  is  for 
tbe  city  to  do  the  work  at  Its  own  expense, 
keeping  an  account  of  the  Items  of  cost    For 
tbe  amount  of  these  items  a  special  tax  bill 
may  be  Issued  against  the  abutting  property. 
Tbe  law  seems  to  contemplate  that  when  the 
work  is  not  let  to  a  contractor  on  competitive 
bidding,  only  the  actual  cost  incurred  in  lay- 
ing the   walk  can  be   assessed  against  the 
property,  and  that  this  cost  shall  represent 
the  Itemized  exjwnse  Incurred  by  the  city 
authorities    in    doing   the   work.     In   other 
words,  a  contract  by  which  a  private  person 
may  do  the  work,  perchance  at  a  profit  which 
Is  not  limited  by  competition,  Is  unauthorized. 
We  wish  to  make  our  decision  no  broader 
than  the  facts  require  and  do  not  say  what 
would  be  the  legal  result  If  the  different  Items 
of  the  work  had  been  let  in  separate  con- 
tracts.   No  separate  account  of  the  Items  was 
96  S.W.— 17 


kept  but  both  the  letting  and  the  assessment 
were  for  one  sum. 

It  Is  argued  that  respondent  was  not  preju- 
diced In  any  way  by  the  city  letting  the  work 
to  competent  contractors,  and  possibly  this  Is 
true.  But  we  have  no  power  to  approve  a 
method  of  creating  special  assessments 
against  property  for  public  Improvements 
which  Is  a  radical  departure  from  the  method 
prescribed  by  the  Legislature  for  letting  the 
work. 

The  Judgment  Is  reversed.    All  concur. 


CITT  OF  ELSBERRY  v.  BLACK  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
6,  fljoe.) 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty ;  Houston  Johnston,  Judge. 

Action  by  the  city  of  Elsberry  against  R. 
E.  Black  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

GOODB,  J.  This  case  is  identical  with 
City  of  Elsberry  v.  Robert  E.  Black  (Mo. 
App.)  96  S.  W.  256;  and  for  the  reasons  giv- 
en in  the  opinion  In  that  case  the  judgment 
In  this  one  will  be  reversed.    All  concur. 


CITY  OF  SPRINGFIELD  ex  rel.  GILSO- 

NITB  CONST.  CO.  v.  SCHMOOK 

et  ai. 

(St  Louis  Court  of  Appeals.     Missouri.    June 
5,  1906.) 

1.  Mttnicipai,    Corpobatiors  —  PUBIIO    Im- 

FBOVEUENTS  —  CONTBACTS  —  TiMX    THE    ES- 
SENCE or. 

Wlien  the  particular  ordinance  directing 
a  public  improvement  in  a  city  provides  for  its 
completion  within  a  certain  time,  and  tlie  pre- 
scribed time  is  exceeded,  tax  bills  issued  for 
such  improvement  cannot  be  collected. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §f  894, 
1063.    10(56.] 

2.  Same— Bbeach  or  Contbact— Faii,tjbb  to 
Complete  Work— Question  of  Fact. 

Where,  in  an  action  to  enforce  tbe  lien 
of  tax  bills  issued  to  pay  for  street  paving  in 
front  of  defendant's  lot  it  was  alleged  that  the 
coirtractor  failed  to  complete  the  work  within 
the  time  specified,  the  question  whether  the 
excuse  assigned  for  not  completing  the  work 
sooner — i.  e.,  that  the  weather  was  unsuitable 
therefor — was  a  valid  one  raised  an  Issue  of 
fact  for  the  court  to  determine. 

3.  SAire— StBEET    iMPBOVElfENTS  —  Contbacts 

— Constbuction— Time  fob  Completion. 
Where  a  general  ordinance  relating  to  pub- 
lic Improvements  in  a  city  required  work  to 
be  performed  within  tbe  agreed  time,  the  con- 
tractor under  a  street  paving  contract  with 
the  city  was  bound  to  finish  the  work  within 
the  specified  time  and  was  not  entitled  to  a 
reasonable    time   thereafter. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
(3ent  Dig.  Municipal  Corporations,  {  894.] 

Appeal  from  Circuit  Court  Greene  CJounty; 
Jas.  T.  Neville,  Judge. 
Action  by  the  city  of  Springfield,  on   tUe 
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relation  of  the  Gllsonite  ConBtructlon  Com- 
pany, against  Henry  B.  Schmook  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Barbour  &  McDavId  and  M.  C.  Early,  for 
appellant  W.  D.  Tatlow  and  B.  D.  Merrltt, 
for  respondents. 

GOODE,  J.  This  is  an  action  to  enforce 
the  lien  of  three  tax  bills  Issued  to  pay  for 
paving  the  street  In  front  of  a  lot  In  the 
city  of  Springfield.  Those  of  the  defendants 
In  whom  the  title  to  the  lot  is  vested  are  the 
heirs  or  devisees  of  John  Schmook,  deceased, 
who  tras  the  owner  of  the  lot  when  the 
proceedings  in  question  occurred.  The  other 
defendants  are  interested  as  trustees  or  bene- 
ficiaries In  deeds  of  trust  The  property  lies 
on  the  west  side  of  Boonvllle  street,  a  thor- 
oughfare along  which  double  street  car 
tracks  run.  The  Improvement  for  which 
the  tax  bills  were  Issued  Is  an  asphalt  pave- 
ment, and  was  laid  by  the  Gllsonite  Roofing 
&  Paving  Company,  which  assigned  the  tax 
bills  to  the  Gllsonite  Construction  Company, 
to  whose  use  the  present  action  was  brought 
The  judgment  of  the  court  below  was  in 
favor  of  the  defendants.  Several  defenses 
were  interposed,  but  the  only  one  we  find  It 
necessary  to  consider  Is  that  the  work  was 
not  completed  within  the  time  required  by 
the  contract  between  the  city  and  the  origi- 
nal contractor,  the  Gllsonite  Roofing  &  Pav- 
ing Company.  The  proceedings  for  the  Im- 
provement of  the  street  were  started  by  two 
resolutions  passed  by  the  council  of  the  city 
of  Springfield,  June  9,  189&  Under  the  or- 
dinances of  the  city  and  the  franchises  by 
which  the  street  railway  company  (the 
Springfield  Traction  Company)  used  the 
street,  It  was  incumbent  on  It  to  pave  that 
portion  of  the  street  occupied  by  Its  rails  and 
two  feet  outside.  One  of  the  original  resolu- 
tions declared  It  was  necessary  to  improve 
the  street  by  paving  with  asphalt  that  por- 
tion of  the  roadway  on  either  side  of  the 
street  car  tracks  and  two  feet  from  them, 
and  the  other  resolution  declared  It  was  nec- 
essary to  pave  with  the  same  material  the 
center  of  the  street  occupied  by  the  car 
tracks  and  two  feet  beyond  the  outer  rails, 
and  ordered  the  traction  company  to  lay  that 
paving.  The  other  work  was  to  be  let  by  the 
city  to  a  contractor  to  be  done  In  conformity 
to  specifications  on  file  In  the  office  of  the 
city  engineer.  Bids  for  the  work  were  ad- 
vertised for  by  the  city,  and  that  of  the  Gll- 
sonite Company  was  accepted  by  an  ordinance 
approved  July  20,  1888.  This  ordinance  said 
nothing  about  the  time  in  which  the  work 
should  be  begun  or  finished ;  but  the  city  en- 
tered Into  a  contract  with  the  Gllsonite  Roof- 
ing &  Paving  Company,  dated  July  25,  1898, 
which  contained  a  provision  that  the  said 
company,  as  contractor,  should  complete  the 
work  according  to  specifications  in  90  days 
from  the  time  the  contract  took  effect    We 


quote  that  clause  of  the  contmct:  "Now. 
therefore,  the  said  party  of  the  first  part 
hereby  agrees  with  the  said  city  of  Spring- 
field to  do  and  complete  said  work  according 
to  specifications,  without  negligence  causing 
or  tending  to  cause  damage  to  private  prop- 
erty for  which  the  city  might  be  held  liable, 
furnishing  all  materials  therefor  at  his  own 
cost  and  expense,  within  ninety  days  from 
the  time  this  contract  goes  into  force  and 
effect  according  to  such  directions  as  the 
city  engineer  and  street  committee  of  the 
city  of  Springfield  may  from  time  to  time 
give  In  superintending  the  construction  of 
said  work,  and  in  accordance  with  the  plans 
and  specifications  of  said  work  prepared  by 
the  city  engineer  for  the  letting  of  a  contract 
for  said  work,  and  to  the  satisfaction  and 
acceptation  of  the  city  engineer  of  the  city 
of  Springfield,  and  said  specifications  are  at- 
tached hereto  and  made  a  part  of  this  con- 
tract :  Provided,  if  the  contractor  is  delayed 
by  Injunction  or  legal  proceedings,  or  by  any 
unavoidable  cause,  the  time  of  completion 
shall  be  extended  by  the  council  covering 
said  delay."  At  the  time  the  contract  was 
executed,  a  general  ordinance  of  the  city  of 
Springfield  was  In  force  which  provided  that 
every  person  who  should  bid  for  the  job  of 
constructing  a  public  Improvement  should 
enter  Into  a  written  contract  within  10  days, 
and  complete  the  Improvement  according  to 
the  plans,  specifications,  and  ordinances 
within  the  time  agreed  on,  without  negli- 
gence tending  to  cause  damage  to  private 
property.  On  September  13,  1888,  the  coun- 
cil directed  the  mayor  to  notify  both  the 
Springfield  Traction  Company  and  the  Gll- 
sonite Company  to  begin  the  Improvement. 
Shortly  afterwards  the  paving  company 
started  the  work.  The  traction  company  re- 
fused to  comply  with  the  city's  resolution 
directing  it  to  put  In  asphalt  paving  between 
the  tracks  and  two  feet  on  either  side,  and 
In  consequence  litigation  arose  between  It 
and  the  city.  On  account  of  the  action  of 
the  traction  company  the  mayor  pro  tem.  of 
the  city  served  a  written  notice  on  the  Gll- 
sonite Roofing  &  Paving  Company,  October 
17,  1898,  directing  It  to  cease  work  under  its 
contract  until  the  traction  company  could 
be  compelled  to  proceed  with  the  Improve- 
ment It  was  bound  to  make,  or  until  further 
notice  from  the  city  of  Springfleld-  The 
testimony  tends  to  show  that  on  receipt  of 
this  notice  from  the  mayor  the  paving  com- 
pany ceased  work,  and  shortly  thereafter 
the  weather  became  unsuitable  for  laying  as- 
phalt paving.  The  dispute  between  the  city 
and  the  traction  company  resulted  in  allow- 
ing the  latter  to  pave  that  portion  of  the 
street  It  had  to  pave  with  brick,  instead  of 
asphalt  On  January  19,  1899,  the  mayor  of 
the  city  notified  the  paving  company  to  go 
on  with  Its  work;  the  controversy  with  the 
traction  company  having  been  settled.  There- 
Is  testimony  that  early  In  the  spring,  and  as. 
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soon  aa  the  weather  permitted,  the  Ollsonite 
Company  went  ahead  with  the  Improrement 
and  completed  it  as  quickly  aa  possible.  It 
was  finished  early  in  July,  1899.  The  con- 
tract called  for  its  completion  within  90  days 
from  July  25,  1898,  unless  the  GUsonlte  Com- 
pany was  delayed  by  Injunctions,  legal  pro- 
ceedings, or  some  other  unavoidable  cause, 
iu  which  case  the  term  for  completion  should 
be  extended  by  the  council  to  cover  the  un- 
aroidable  delay.  An  attempt  was  made  to 
prove  that  the  acting  mayor  was  authorized 
to  serve  notice  on  the  Gilsonite  Roofing  & 
Paving  Company  to  cease,  work  until  the 
dispute  with  the  traction  company  was  set: 
tied,  but.  no  such  authority  was  in  fact 
shown.  In  the  court  below  no  declarations 
of  law  were  asked,  or  any  flndingrs  of  fact 
At  the  conclusion  of  the  evidence  the  court 
rendered  a  judgment  in  favor  of  the  defend- 
ants ;  and  on  the  facts  the  question  for  deci- 
sion is,  did  it  conclusively  appear  that  the 
work  was  completed  in  due  time  so  that  the 
tax  bills  were  valid?  or  was  the  court  justi- 
fied in  holding  completion  was  so  long  de- 
layed that  the  contract  was  not  complied 
with  by  the  paving  company  and,  therefore, 
the  tax  bills  were  void? 

When  the  particular  ordinance  which  or- 
ders an  improvement  provides  that  it  must 
be  completed  within  a  certain  time,  and  the 
prescribed  time  is  exceeded,  tax  bills  cannot 
be  collected.  Heman  v.  Gilliam,  171  Mo.  258, 
71  S.  W.  163.  The  law  seems  to  be  the  same 
way  when  the  particular  ordinance  is  silent 
regarding  the  time  for  cc»npletion,  but  there 
is  a  general  ordinance  relating  to  public  im- 
provements in  force,  requiring  the  work  to  be 
performed  within  the  agreed  tlt»e.  AUno 
v.  Labsap,  188  Mo.  692,  87  S.  W.  926 ;  Spring- 
field V.  Davis,  80  Mo.  App.  574;  Heman  v. 
GilUam,  171  Mo.,  loc.  clt  267,  71  S.  W.  163. 
The  present  contract  was  not  rendered  In- 
definite as  to  the  time  limit  for  finishing 
the  work  by  prescribing  a  per  diem  forfeiture 
for  failure  to  finish  in  the  time  stipulated, 
as  was  the  contract  in  Heman  v.  Gilliam. 
The  Davis  Case,  just  cited,  dealt  with  the 
same  general  ordinance  of  the  city  of  Spring- 
field with  which  we  must  deal  in  the  present 
case,  and  the  contract  under  which  the  work 
was  done  limited  the  time  of  completion  to 
60  days.  Applying  the  general  ordinance 
to  the  contract,  this  court  held  that  the  in- 
tention of  the  city  and  of  the  contractor  was 
to  provide  a  definite  and  specified  time  for 
t]>e  completion  of  the  work,  to  wit,  60  days. 
In  the  case  in  hand  the  contract  did  not  re- 
quire the  work  to  be  done,  at  all  events, 
within  a  certain  time — that  Is,  90  days — ^but 
allowed  some  indulgence  to  the  contractor  in 
case  it  was  delayed  by  injunction  suits  or  oth- 
er unavoidable  causes,  by  stipulating  that  in 
such  a  contingency  the  coimcil  should  extend 
the  time  for  the  completion  of  the  work.  If 
we  apply  the  Davis  Case,  we  must  hold  that 
this  contract,  read  in  connection  with  the  gen- 


eral ordinance,  made  time  of  the  essence  of 
the  agreement  and  required  the  work  to  bedone 
within  90  days,  barring  certain  named  contin- 
gencies. Now,  that  the  contracting  company 
was  prevented  or  interfered  with  by  injunc- 
tion suits  is  not  contended,  for  no  suits  were 
brought  against  It.  The  contention  is  that 
it  was  hindered  from  prosecuting  the  work 
by  a  notification  served  on  it  by  the  city, 
which  desired  the  paving  cbTtipnny  to  await 
the  settlement  of  the  dispute  with  the  trac* 
tlon  company  before  going  further  with  the 
work.  So  far  as  the  record  discloses,  the 
service  of  this  notice  by  the  acting  mayor  of 
the  city  was  without  authority  from  the  gov- 
erning body  of  the  city ;  that  is,  the  council. 
But,  if  we  grant  that  the  notice  was  a  good 
excuse  for  pausing  in  the  work,  the  fact  con- 
fronts us  that  in  January  the  paving  com- 
pany was  notified  to  resume  the  work,  as  the 
difficulty  with  the  traction  company  had  been 
adjusted.  The  paving  company  was,  there- 
fore, at  perfect  liberty  to  go  on  with  the  im- 
provement after  January,  and,  as  only  a 
week  or  so  was  required  for  its  completion, 
it  looks  like  the  job  might  have  been  finish- 
ed before  July. 

The  excuse  assigned  for  not  doing  It  sooner 
was  that  the  weather  was  unsuitable  thi'ough- 
out  the  winter  and  spring.  But  this  excuse 
certainly  raised  an  issue  of  fact  for  tha 
court  to  determine.  We  are  unable  to  say  the 
evidence  positively  shows  the  weather  stood  in 
the  way  of  performance  of  the  work  so  that  it 
could  not  be  finished  sooner,  and,  therefore, 
that  it  was  finished  in  a  reasonable  time. 
What  is  a  reasonable  time  for  the  doing  of  an 
act  of  performing  a  contract  is  ordinarily  a 
question  of  fact.  Burks  v.  Stam,  Go  Mo.  App. 
455.  We  can  think  of  no  instance  in  which  the 
question  would  be  more  properly  one  of  fact, 
to  be  found  by  the  trior  of  the  fact,  than  when 
it  arises  on  a  dispute  about  weather,  and 
whether  the  state  of  the  weather  for  several 
weeks  was  such  as  to  Interfere  with  the  pros- 
ecution of  a  given  kind  of  work.  However,  we 
do  not  agree  with  counsel  for  the  plaintiff  that 
the  tme  construction  of  the  contract,  read  In 
connection  with  the  general  ordinance,  was  to 
require  the  work  to  be  done  within  a  reason- 
able time.  Our  view  of  the  contract  is  that 
it  had  to  be  finished  in  90  days,  unless  finish- 
ing It  in  that  time  was  prevented  by  Injunc- 
tion suits  or  other  unavoidable  causes.  In 
any  view  of  the  matter  it  was  for  the  court  to 
decide  whether  the  contractor  was  unavoid- 
ably i»'evented  from  finishing  the  job  In  90 
days,  and  surely  it  was  for  the  court  to  say 
whether  some  unavoidable  cause  arose  which 
hindered  its  completion  earlier  than  July. 
The  work  extended  seven  or  eight  months 
over  the  stipulated  time,  during  which  In- 
terval the  street,  presumably,  was  torn  up 
and  In  bad  condition  for  travel.  We  detect 
in  the  record  no  facts  compelling  the  con- 
clusion that  the  paving  could  not  have  been 
finished  much  earlier  than  it  was.    As  the 
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parties  raised  no  legal  question  on  tills  branch 
of  the  case  by  declarations  of  law,  it  la 
presented  to  us  as  a  question  of  fact 

Justice  might  be  promoted  by  conforming 
the  law  of  special  assessments  to  that  gov- 
erning contracts  for  the  erection  of  build- 
ings. When  a  contractor  for  street  Improve- 
ments is  guilty  of  no  fraud  or  willful  vio- 
lation of  his  agreement,  he  ought  to  be  al- 
lowed a  recovery  on  a  quantum  meruit 
against  the  property  beneiited,  subject  to  pen- 
alties for  delay,  and  a  right  in  the  property 
owners  to  counterclaim  for  damages  on  that 
account,  or  for  any  other  shortcoming  which 
injures  him.  But  in  the  present  state  of 
the  law  we  think  the  judgment  of  the  court 
below  must  be  affirmed.  It  Is  so  ordered. 
All  concur. 


ELLIS  r.  ELLIS  et  at. 

(St.  Louis  Court  of  Appeals.    MissourL    June 

5,  1906.) 

BXEOUTOBS  AND  Administbatobs— WiDow's 
Statutobt  Aixowanck—Waiveb— Accept- 
ance OP  Will. 

The  acceptance  by  a  widow  of  a  bequest 
given  to  her  by  her  tiusband's  will,  witli  a 
provision  that  it  sliall  t>e  in  lieu  of  dower,  does 
not  destroy  her  right  to  the  allowance  given 
her  by  Rev.  St.  1899,  g  107,  providing  that  in 
addition  to  other  allowances  tbe  widow  shall 
be  entitled  to  select  and  receive  personai  prop- 
erty of  the  value  of  $400. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  i  89C.J 

Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  Catherine  V.  Ellis  against  John 
Bills  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal    Affirmed. 

Bali  &  Sparrow,  for  appellants.  Leslie  Ed- 
wards and  E.  J.  Major,  for  irespondent 

GOODE,  J.  This  case  involves  the  con- 
struction of  tbe  following  will: 

"I,  William  S.  Bills,  of  the  county  of  Pike 
and  state  of  Missouri,  being  of  sound  mind, 
do  make  and  publish  this  my  last  will  and 
testniueut,  revoking  all  others. 

"I  give,  devise  and  bequeath  all  of  my 
property,  real  and  personal  In  manner  fol- 
lowing, to  wit: 

"let.  I  desire  and  direct  that  all  my  just 
debts  be  paid.  Including  necessary  expenses 
that  may  be  Incurred  after  my  death. 

"2d.  I  give  and  bequeath  unto  my  beloved 
wife,  C.  y.  Ellis,  ail  my  household  goods 
on  hand  at  my  death. 

"3d.  I  give  and  bequeath  unto  my  said  wife 
one-half  of  all  my  personal  property,  except 
the  above  named  household  goods  In  lieu 
of  dower. 

"4th.  I  give  and  devise  unto  my  said  wife 
my  home  farm,  consisting  of  two  hundred 
and  nineteen  (219)  acres,  so  long  as  she  re- 
mains my  widow;  in  the  event  of  her  death 
or  her  marriage,  I  direct  that  my  real  estate 
shall  go  two-thii'ds  (%)  absolutely  to  my  be- 


loved son,  John  T.  Ellis,  and  one-third  (%) 
absolutely  to  my  beloved  grandson,  William 
A.  Ellis. 

"5th.  I  give  and  bequeath  unto  my  said 
son,  John  T.  Ellis,  one-third  (%)  of  all  my 
personal  property  other  than  household  goods 
above  disposed  of. 

"6th.  I  give  and  bequeath  unto  my  said 
grandson,  William  A.  Ellis,  one-sixth  (%)  of 
all  my  personal  property,  other  than  house- 
bold  goods  above  disposed  of. 

"Tth.  I  appoint  my  said  wife,  0.  V.  Bills, 
and  my  said  son,  John  T.  Ellis,  now  residing 
in  said  county  .of  Pike,  executrix  and  exe- 
cutor of  this  my  last  will  and  testament 

"In  testimony  whereof  I  have  hereunto  set 
my  band  this  fifth  day  of  May,  1898. 

"Wm.  S.  Ellis." 

The  testator  left  an  estate  in  personalty 
worth  nearly  |4,000.  His  widow,  the  pialn- 
tifr,  applied  for  an  allowance  of  $400  out  of 
this  personal  estate,  and  her  application  is 
contested  by  the  other  legatees  on  the  ground 
that  she  has  agreed  to  accept  the  testamen- 
tary provisions  made  for  her  which  are  said 
to  be  inconsistent  with  her  right  to  take  the 
allowance. 

The  general  rule  of  law  is  that  a  legatee 
must  choose  between  testamentary  bequests 
and  the  interest  or  estate  the  law  gives  him. 
Independently  of  the  will,  in  the  property 
of  the  deceased,  if  the  will  shows  a  clear 
intention  on  the  part  of  the  testator  that  the 
legatee  shall  not  enjoy  both  the  testamentary 
and  the  legal  provisions.  He  cannot  take 
both  under  the  will  and  in  opposition  to  It 
Graham  v.  Roseburgh,  47  Mo.  Ill;  Ball  v. 
Ball,  165  Mo.  312,  65  S.  W.  552.  For  a  wid- 
ow to  be  deprived  of  her  dower,  or  a  statu- 
tory allowance,  by  accepting  a  bequest  in  her 
favor  contained  in  the  will  of  her  deceased 
husband,  the  purpose  must  be  plain.  la 
support  of  the  position  that  plaintiff  is  en- 
titled to  take  both  the  legacies  and  the  stat- 
utory bounty  of  $400  out  of  her  husband's 
personalty,  reliance  is  placed  on  the  decision 
in  Glenn  v.  Glenn,  88  Mo.  App.  423.  In 
each  will  the  testator  undertook  to  dlef>ose 
of  all  his  personal  property  among  his  wife 
and  certain  other  legatees,  and  there  is  no 
material  difference  between  the  two  docu- 
ments, except  that  in  the  will  before  us  the 
bequest  to  the  wife  is  expressed  to  be  "in  lieu 
of  dower."  The  question  for  decision  is 
whether  by  accepting  the  bequests  of  person- 
alty when  the  terms  of  the  will  said  the  t>e- 
quests  should  be  in  lieu  of  dower,  tbe  plain- 
tiff lost  her  right  to  the  statutory  allowance. 
In  the  Glenn  Case  we  reviewed  the  author- 
ities bearing  on  this  question.  The  general 
rule  of  law  governing  the  effect  on  a  widow's 
right  to  statutory  allowances  out  of  her  hus- 
band's estate  of  the  acceptance  of  bequests 
In  Iier  favor,  is  tliat  the  bequests  do  not  ex- 
clude her  right  to  the  allowances  unless  the 
will  so  states  In  express  terms,  or  contains 
provisions  which  clearly  Indicate  that  it  was 
the  Intention  of  the  testator  that  she  should. 
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not  receive  both  the  bequests  and  the  allow- 
ances. Our  statutes  give  a  widow  a  dower 
in  the  personal  estate  of  a  deceased  husband. 
U  the  husband  leaves  children,  this  dower 
right  In  personalty  Is  taken  absolutely,  and 
is  equal  to  a  child's  share.  Rev.  St.  1899, 
I  2937.  It  Is  subject  to  the  debts  of  the  de- 
ceased. The  allowance  given  by  section  107 
of  the  Statutes  is  not  subject  to  his  debts. 
The  statute  does  not  designate  the  allowance 
of  $400  out  of  personal  estate  as  dower,  but 
nys  It  shall  be  deducted  from  the  widow's 
dowei  in  the  personalty.  Nevertheless,  it 
has  been  called  part  of  her  dower  occasion- 
ally. This  designation  of  It  has  been  con- 
demned as  Inexact  In  decisions  holding  that 
the  allowance  differs  in  Its  essential  attri- 
butes from  dower.  Inasmuch  as  the  Inten- 
tion of  the  testator  .to  exclude  plalntltr  from 
the  allowance  must  appear  In  order  to  pre- 
vent her  from  taking  lx)th  the  allowance  and 
the  bequests,  she  is  entitled  to  both,  unless  the 
allowance  Is  part  of  her  dower,  and  therefore 
excluded  by  the  words  excluding  her  dower. 
The  testator  undoubtedly  Intended  to  exclude 
plaintiff  from  dower  If  she  accepted  the  will; 
but  there  Is  nothing  in  the  will  to  show  he 
intended  to  exclude  her  from  any  other  estate 
which  the  law  gave  her,  except  dower.  That 
this  allowance  of  $400  Is  not  dower,  we  re- 
gard as  settled  by  several  deels'ons  of  the 
Supreme  Court  and  of  this  court,  notwith- 
standing the  fact  that  In  other  decisions, 
where  the  question  was  not  material,  the 
allowance  was  called  dower. 

In  Bryant,  Adm'r,  v.  McCune,  49  Mo.  640. 
It  appeared  that  the  deceased,  Buford,  had 
bequeathed  to  his  wife  a  large  portion  of  his 
estate,  both  real  and  personal,  to  hold  dur- 
ing her  life.  A  part  of  the  will  Is  copied 
In  a  subsequent  case  Involving  It,  and  there- 
in It  will  be  seen  the  wife  was  given  all  the 
testator's  estate,  both  real  and  personal,  for 
life,  with  an  absolute  power  to  dispose  of 
one-half  of  It  by  will.  Bryant,  Adn/r,  v. 
OhrlsHan,  Adm'r,  58  Mo.  98.  Shortly  after 
the  testator's  death,  his  wife  died.  The  lit- 
igation arose  between  the  executors  of  Bu- 
ford and  Bryant  as  admlnstrator  of  his  wife, 
concerning  her  right  to  take  the  allowances 
provided  by  section  S3  et  seq.  c.  121, 
Gen.  St  1866  (Wag.  St  p.  88,  {  33  et  seq.) 
Those  sections  are  the  same  as  section  105 
et  seq.  of  onr  present  statutes,  and  compose 
that  part  of  the  administration  law  provid- 
ing for  the  several  statutory  allowances  to 
widows.  The  argument  advanced  by  the  ex- 
ecutors of  Buford  was,  that  he  clearly  meant 
for  his  testamentary  dispositions  In  favor 
of  bis  widow  to  exclude  her  right  to  dower 
and  ber  statutory  right  to  the  allowances. 
But  the  decision  was  that  the  allowances 
were  not  ilspoaei  of  by  the  general  provis- 
ions of  the  will.  It  is  said  In  the  opinion 
that  the  statutory  allowances  are  not  part  of 
dower  proper,  although  partaking  of  Its  na- 
ture. In  Hnsenritter  v.  Hasenrltter,  77  Mo. 
162,  the  proceeding  was  for  $400  and  compen- 


sation in  lieu  of  a  year's  support  The  de- 
fense was  that  the  will  made  other  provi- 
sions for  the  widow,  and  she  had  accepted 
them.  The  will  gave  the  widow  certain  In- 
surance and  her  dower  in  the  testator's  real 
property  according  to  law,  and  bequeathed 
the  balance  of  the  estate,  real  and  personal, 
to  his  children.  The  contention  was  that  be 
evidently  Intended  all  his  personal  estate  - 
of  every  kind,  except  his  insurance  money, 
to  go  to  bis  children  and,  hence,  intended 
to  exclude  his  wife  from  the  statutory  pro- 
visions. This  argument  was  rejected.  In 
Klosterman  v.  I.«ngewlsch,  6  Mo.  App.  314, 
a  deceased  testator  had  made  a  speclflc  be- 
quest of  money  to  his  wife  who  afterwards 
died,  and  her  administrator  received  the  $400 
allowed  by  the  statute.  The  contention  was 
that  the  bequest  of  money  was  in  lieu  of  that 
allowance.  In  dealing  with  the  propos'tion 
the  court  said  that  the  statutory  provision 
was  often  called  the  widow's  "absolute  dow- 
er," and  that  it  partook  of  the  nature  of 
dower  In  being  free  from  the  claims  of  cred- 
itors and  not  subject  to  disposition  by  the 
husband's  will.  The  court  then  said  that 
whether  or  not  a  bequest  of  personalty  bar- 
red a  widow's  right  to  absolute  dower  In 
her  husband's  personalty,  depended  on  wheth- 
er the  husband  Intended  the  bequest  should  be 
In  lieu  of  the  statutory  provisions;  and  as 
the  provision  of  the  statute  was  a  clear  legal 
right  an  intention  to  exclude  it  must  be 
demonstrated  by  express  words,  or  clear  im- 
plication. It  was  held  that  the  will  showed 
no  such  intention. 

When  we  look  to  the  decisions  in  other 
jurisdictions,  we  find  a  practically  unani- 
mous opinion  that  this  statutory  bounty 
is  not  dower  in  the  strict  sense,  and  that 
a  provision  in  a  will  that  its  bequest  to  the 
widow  of  the  testator  shall  be  in  lieu  of 
dower  does  not  deprive  the  widow  of  her 
right  t»  the  allowance.    Cheek  v.  Wilson, 

7  Ind.  354;  Smith  v.  Smith,  76  Ind.  236; 
Shlpman  v.  Keys,  127  Ind.  863,  26  N.  B.  806; 
Langley  v.  Mayhew,  107  Ind.  198,.  6  N.  E.  317, 

8  N.  B.  157;  Hurley  v,  Mclver,  119  Ind.  53,  21 
N.  BL  325;  Compher  v.  Compher,  26  Pa.  31; 
Peeble's  Appeal,  157  Pa.  605,  27  Atl.  792; 
Miller  v.  Stepper,  82  Mich.  202;  Watts  v. 
Watts,  88  Ohio  St  480;  Williams  v.  Williams, 
6  Oray  (Mass.)  24.  There  is  a  more  elaborate 
examination  of  the  authorities  In  the  opinion 
in  the  Olenn  Case. 

The  Judgment  is  affirmed.    All  concur. 


MOOBSHBAD  v.  UNITBD  RTS.  CO.  et  al. 

(St.  Louis  Coart  of  Appeals.    Misaonri.    May 
22,  1906.    Rehearing  Denied  June  5,  1906.) 

1.  Stbeet  Railboads— Leases— OBDiRAncES. 
A  municipal  ordinance  aathorizing  enumer- 
ated street  railway  companies  and  their  buc- 
Ciissors  and  assigns  to  severally  sell,  convey,  or 
lease  their  property  rights,  privileges,  and  fran- 
chises to  any  of  the  companies  enumerated,  or 
to  a  company  designated,  ita  saccessors  and  aa- 
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tigos,  and  authorizing  the  company  acquir- 
ing the  property  rights  and  franchises  of  the 
enumerated  companies  to  hold  the  same  during 
the  term  of  the  ordinance,  authorizes  a  purchas- 
er of  the  property  and  franchises  of  the  enumer- 
ated companies  to  lease  the  same  to  the  desig- 
nated company  without  the  special  consent  of 
the  municipality,  notwithstanding  Const,  art. 
12,  §  20,  forbidding  a  street  railway  trans- 
ferring its  franchise  without  first  obtaining 
the   consent   of   the   municipality. 

2.  Same— CoNTBACTs  Between  CoMPANres— 
Construction  —  Creation  of  Pbincipai, 
AND  Agent. 

A  street  railroad  company  entered  into  a 
contract  with  another  street  railroad  company, 
which  recited  that  the  former,  in  considera- 
tion of  the  covenants  of  the  latter,  leased  its 
railways,  etc.  The  contract  devested  the  former 
company  of  the  possession  and  use  of  its  prop- 
erties for  40  years  in  consideration  of  a  specific 
rent  to  be  paid  by  the  latter  company  and  the 
performance  of  other  duties  in  the  nature  of 
rent,  and  provided  for  the  restoration  of  the 
property  to  the  former  at  the  end  of  that  term 
and  for  re-entry  if  the  latter  defaulted  in  the 
performance  of  Its  covenants  during  the  term. 
The  contract  did  not  provide  that  the  latter 
should  conduct  the  business  in  tlie  name  or 
for  the  benefit  of  the  former,  except  as  in  so 
far  as  the  former  was  benefited  by  the  consider- 
ation to  be  paid  by  the  latter.  Held  not  to 
establish  an  agency,  whereby  the  former  compa- 
ny was  principal  and  the  latter  agent. 

3.  Same— Cbeation    of   Pabtnbbsuip. 

The  contract  did  not  make  the  two  com- 
panies partners. 

4.  Same— IjEabe. 

The  contract  was  a  lease. 

5.  Same. 

A  contract  entered  into  by  one  street  rail- 
way company  with  another  street  railway  com- 
pany provided  that  in  consideration  of  the  cove- 
nants made  by  the  latter  company  the  former 
leased  its  railway  to  the  latter.  The  latter 
company  agreed  to  pay  an  annual  rental,  to 
operate  the  railway  of  the  former  at  its  own 
ezi>ense  and  make  the  necessary  repairs,  to 
pay  all  the  floating  debts  of  the  former,  to- 
gether with  assessments  of  all  kinds,  and  to 
apply  all  money  not  needed  for  current  lia- 
bilities or  interest  turned  over  to  It  by  the 
former,  or  on  hand  at  the  date  of  the  lease,  or 
received  by  the  former  thereafter  from  the  rent 
of  useless  property  to  the  improvement  of  the 
demised  property.  Held,  that  the  former  com- 
pany was  not  bound  to  turn  over  to  the  latter 
company  any  money  received  by  the  former 
from  any  source,  so  that  whatever  rent  the 
latter  paid  would  not  be  repaid  to  it. 
0.  Same— Opebation— Companies    and    Peb- 

soNs  Liable  fob  Injuries. 

Since  Rev.  St.  1899,  {  1187,  expressly  au- 
thorizes a  street  railway  company  to  lease  Its 
property,  and  since  section  4160  provides  that 
when  technical  words  having  a  peculiar  mean- 
ing are  used  in  a  statute  they  shall  be  under- 
stood according  to  their  technical  import,  a 
street  railroad  company  leasing  its  property 
and  franchises  to  another  street  railroad  com- 
pany is  not  liable  for  an  injury  to  a  passen- 
ger resulting  from  the  negligence  of  the  em- 
ployes of  the  latter  company ;  the  word  "lease" 
importing  a  contract  by  which  one  person  de- 
vests himself  and  anotiier  person  takes  posses- 
sion of  property  for  a  term. 

[Eld.  Note. — For  cases  in  point,  see  toL  44, 
Cent.  Dig.  Street  Railroads,  J  169.] 

Bland,   P.   J.,   dissenting. 

Appeal    from    St    Louis    Circuit   Couit; 
O'Neill  Ryan.  Judge. 
Action  by  Katie  A.  Moorsbead  against  the 


United  Railways  Company  and  another. 
From  an  order  sustaining  a  motion  fi:ed  by 
defendant  United  Railways  Company  for  a 
new  trial  after  verdict  for  plaintiff,  she  ap- 
peals.   Affirmed. 

R.  P.  &  C.  B.  Williams,  for  appellant 
Boyle  &  Priest  for  respondent 

GOODE,  J.  The  petition  alleges  that 
plaintiff  was  hurt  by  the  negligence  of  de- 
fendant's servants  In  suddenly  and  violently 
starting  a  street  car  on  which  she  was  a 
passenger  and  while  she  was  walking  In  the 
aisle  to  a  seat  The  action  was  Instituted 
against  the  St.  Louis  Transit  Company  and 
the  United  Railways  Company,  and  both  are 
alleged  to  have  owned  and  been  engaged  in 
operating  the  car  and  the  line  of  railway  on 
which  it  was  running.  The  answers  filed  by 
the  defendants  were  both  general  denials. 
Evidence  was  adduced  tending  to  prove  the 
plaintiff  was  injured  In  the  manner  alleged 
and  that  it  resulted  from  the  negligent  con- 
duct of  the  car's  crew.  It  Is  conceded  by  the 
plaintiff  that  the  evidence  proved  the  car 
was  operated  by  the  Transit  Company  under 
and  by  virtue  of  a  written  instrument  ex- 
ecuted by  the  two  companies  and  purporting 
to  be  a  lease.  The  only  evidence  relied  on 
to  fasten  liability  for  the  accident  on  the 
United  Railways  Company  was  this  contract 
The  jury  were  instructed  to  return  a  verdict 
against  both  the  defendants  if  they  found 
the  issues  for  the  plaintiff.  A  verdict  against 
both  having  been  returned,  the  court  sus- 
tained motions  filed  by  the  United  Railways 
Company  for  a  new  trial  and  in  arrest  on 
grounds  equivalent  to  an  express  ruling  that 
It  .was  not  liable  to  the  plaintiff.  Similar 
motions  filed  by  the  Transit  Company  were 
-overruled.  The  result  was  that  plaintiff  ap- 
pealed from  the  order  sustaining  the  motion 
of  the  United  Railways  Company  and  the 
Transit  Company  appealed  from  the  Judg- 
ment against  it  but  afterwards  dismissed 
its  appeal.  The  ordinances  of  the  city  of 
St  Louis  were  put  In  evidence,  one  of  which 
is  relied  on  as  giving  the  city's  consent  to 
the  leasing  by  the  United  Railways  of  the 
line  on  which  plaintiff  was  hurt  to  the  Tran- 
sit Company.  The  title  and  two  paragraphs 
of  that  ordinance  will  be  copied. 

The  title  Is  as  follows: 

"An  ordinance  for  the  greater  convenience 
and  further  transportation  of  passengers  on 
the  railways  of  the  Cass  Avenue  &  Fair 
Grounds  Railway  Company,  Citizens'  Railway 
Company,  Southwestern  Railway  Comptiny, 
Southern  Electric  Railroad  Company,  St 
Louis  Railroad  Company  and  Baden  &  St. 
Louis  Railroad  Company,  respectively,  and 
for  that  purpose  authorizing  change  of  mo- 
tive power,  the  connection  of  railway  tracks 
respectively,  and  the  running  of  cars  of  one 
or  more  of  said  companies  on  the  trackd  ot 
one  or  more  of  the  other  companies,  and  of 
such  companies  whose  tracks  may  be  inter- 


Digitized  by 


Google 


Mo.) 


MOORSHBAD  ▼,  UNITBD  RY&  CO. 


263 


sected  by  the  tracks  of  either  of  said  com- 
panies,  with  authority  to  run  ambulance^ 
funeral,  mail  and  express  cars,  and  also  an- 
tborlzhig  if  found  desirable  for  aald  purpose, 
the  sale,  conveyance  or  lease  of  the  rights, 
prlvllegefl^  franchises  atid  property  of  one 
or  more  of  said  companies,  and  of  the 
companies  whose  tracks  may  be  so  intersect- 
ed, to  another  of  said  companies  or  to  the 
St  Lonls  Transit  Company,  its  successors 
and  assigns,  and  the  acquisition  thereof,  with 
antbority  to  hold,  enjoy  and  operate  the 
same  for  a  period  expiring  with  t^e  term  of 
the  franchise  of  the  Southern  Electric  Rail- 
road Company,  as  provided  in  city  ordinance 
No.  fourteen  thousand,  eight  hundred  and 
thirty-seven,  and  to  regulate  the  speed  of 
cars,  and  authorizing  the  Southwestern  Rail- 
way Company  to  extend  its  tracks  on  Oravois 
avenue  from  Its  intersection  with  the  Mor- 
ganford  road  to  Bates  street,  and  there  to 
connect  with  the  tracks  of  the  Soathem  Elec- 
tric Railroad  Company,  and  extending  the 
time  for  the  completion  of  its  tracks  from 
Grand  avenue  on  Chippewa  street  and  Ora- 
vois avenue  to  the  Morganford  road,  and  the 
Soathem  Electric  Railroad  Company  to  ex- 
tend its  route  on  Loughborough  avenue,  Gra- 
vois  avenue  and  Bates  street,  and  to  operate 
the  same." 

The  first  and  third  sections  of  the  or< 
dtaiance  read: 

"Whereas,  it  will  be  to  the  great  advantage 
of  passengers  to  have  the  tracks  of  the  Cass 
Avenue  &  Fair  Grounds  Railway  Company, 
CItizena'  Railway  Company,  Southwestern 
Railway  Company,  Southern  Electric  Rail- 
road Company,  St'  Louis  Railroad  Company 
and  Baden  &  St  Louis  Railroad  Company, 
respectively,  connected,  and  the  cars  of  said 
companies  respectively,  run  on  the  track  or 
tracks  of  others  of  said  companies:  There- 
fore, the  St  Louis  Railroad  Company  is 
hereby  authorized  to  connect  its  tracks  on 
Broadway  with  the  tracks  of  the  Citizens' 
Railway  Company  at  Morgan  street  and 
Franklin  avenue,  and  to  connect  its  tracks 
on  Broadway  and  Walnut  street  with  the 
tracks  of  the  Cftss  Avenue  &  Fair  Grounds 
Railway  Company,  and  its  tracks  at  Broad- 
way and  Elm  street  with  the  tracks  at  that 
point  and  to  connect  its  tracks  at  or  near 
Broadway  and  Keokuk  street  with  the  tracks 
of  the  Southern  Electric  Railroad  Company; 
and  authority  is  given  to  the  Southwestern 
Railway  Company  to  connect  its  tracks  with 
the  Southern  Electric  Railroad  Company  at 
Chippewa  street  and  Jefferson  avenue;  and 
thereupon  with  the  consent  of  the  St  Louis 
Railroad  Company  and  said  Citizens'  Rail- 
way Company,  Cass  Avenue  &  Fair  Orounds 
Railway  Company,  Baden  &  St  Louis  Rail- 
road Company,  Southern  Electric  Railroad 
Company  and  the  Southwestern  Railway 
Company,  respectively,  the  cars  of  said  com- 
panies respectively,  may  be  run  on  each  other 
of  said  companies'  tracks  respectively,  and 
upon   the   tracks   of   any   railway   company 


with  which  any  of  the  tracks  of  said  com- 
panies may  intersect  and  as  may  be  agreed 
upon  l)etween  them  respectively,  and  with 
such  companies  whose  tracks  may  be  so  inter- 
sected, and  for  that  purpose  authority  Is  here- 
by given  to  make  desirable  curves  and  switch- 
es and  connections  therewith,  and  the  cars 
shall  be  run  at  the  same  rate  of  speed  on  the 
tracks  on  wlilcb  they  may  run  as  Is  now  pro- 
vided by  ordinance  for  the  running  of  can 
thereon." 

"Sec.  8.  For  the  better  effecting  the  purpose 
of  this  ordinance,  the  said  Cass  Avenue  & 
Fair  Grounds  Railway  Company,  Citizens' 
Railway  Company,  Southwestern  Railway 
Company,  Southern  Electric  Railroad  Com- 
pany, St  Louis  Railroad  Company,  Baden 
&  St  Louis  Railroad  Company  and  any  com- 
pany whose  tracks  may  be  intersected  by 
the  tracks  of  any  of  said  companies,  and  their 
successors  and  assigns,  are  hereby  severally 
authorized  to  sell,  convey,  or  lease,  if  found 
desirable,  their  property,  rights,  privileges 
and  franchises  now  owned  and  held  or  here- 
in granted,  respectively,  to  any  of  the  said 
companies  named  in  this  section,  or  to  the 
St  Louis  Transit  Company,  Its  successors 
and  assigns,  the  said  company  and  Its  suc- 
cessors and  assigns  so  acquiring  such  property, 
rights,  privileges  and  franchises,  is  hereby  au- 
thorized to  acquire,  hold  and  enjoy  the  same 
during  the  term  of  this  ordinance;  provided, 
however,  that  if  such  acquisition  is  had, 
passengerBshall  be  transported  over  the  whole 
or  any  part  of  said  railroads  or  railways, 
in  the  city  of  St.  Louis,  so  acquired,  on  one 
continuous  ride  for  one  fare,  and  for  that 
purpose  transfers  may  be  made  at  con- 
venient points." 

It  was  admitted  on  the  trial  that  the 
United  Railways  Company  (sometimes  called 
herein  the  Railways  Company)  acquired  by 
purchase  all  the  railroad  lines  named  in  par- 
agraph 1  of  the  ordinance;  that  two-thirds 
of  the  stockholders  of  the  two  corporations 
passed  resolutions  autliorlzing  the  lease  and 
that  the  contract  of  lease  was  duly  executed. 
The  contract  recited  that  the  United  Rail- 
ways Company  and  the  St  Louis  Transit 
Company  were,  at  the  date  of  the  instrument 
corporations  organized  under  the  laws  of  the 
state  of  Missouri;  that 'the  former  owned 
several  lines  of  railway  in  the  city  and  coun- 
ty of  St  Louis  and  certain  bonds  and  stocks 
described  in  a  deed  to  the  St  Louis  Transit 
Company  of  date  September  80,  1899;  that 
the  United  Railways  Company  was  willing 
to  lease  its  railway  lines,  property,  and  fran- 
chises, and  all  the  income  from  its  t)ond8 
and  stocks  to  the  Transit  Company  for  a 
period  beginning  October  1,  1899,  and  end- 
ing April  1,  1839,  and  that  the  Transit  Com- 
pany was  desirous  of  acquiring  said  lines 
and  franchises  by  lease.  The  contract  then 
proceeds  to  say:  "Now  therefore  this  agree- 
ment witnesseth,  that  United  Railways  for 
and  in  consideration  of  the  covenants  and 
agreement  hereinafter  contained  on  the  port 
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of  the  Transit  Company,  to  be  by  It  made, 
kept  and  performed,  has  granted,  devised 
and  leased,  and  by  these  presents  does  grant, 
demise  and  lease  unto  Transit  Company  all 
of  the  railways,"  etc  The  subsequent  por- 
tion of  the  instrument  may  be  summariaed. 
as  follows: 

The  transit  Company  acquired  from  Octo- 
ber 1,  18i»,  to  April  1,  1939:  First  All  the 
railroads  constructed,  owned,  or  operated 
by  the  United  Railways  Ck>mpany,  or  that 
it  might  thereafter  construct,  own,  or  ope- 
rate. Second.  All  the  property,  real,  person- 
al, or  mixed,  held  by  the  United  Railways 
as  owner  or  otherwise,  or  that  it  might  ac- 
quire. Third.  All  the  Income  derived  from 
any  bonds  or  stocks  owned  by  the  United 
Railways  or  which  It  might  acquire.  Fourth. 
All  franchises  belonging  to  the  United  Rail- 
ways, or  which  It  might  acquire,  except  the 
franchise  to  be  a  corporation  and  any  other 
right  or  franchise  necessary  to  preserve  its 
corporate  existence  and  organization.  Fifth. 
Exclusive  right  to  use,  manage,  and  ope- 
rate the  railways  and  fix  and  collect  tolls, 
but  not  at  higher  rates  than  United  Rail- 
ways was  empowered  to  fix  themt,  Sixth. 
All  money  of  the  United  Railways  on  hands 
at  the  date  of  the  lease  or  received  by  it 
afterwards  from  any  source  (paragraph  9). 

The  Transit  Company  as  consideration 
agrees:  First  To  pay  a  net  annual  rental 
of  $5  per  share  on  all  the  preferred  stock 
of  the  United  Railways  then  outstanding  or 
that  might  be  issued  with  the  consent  of  the 
Transit  Company;  said  rental  to  be  paid 
quarterly  on  the  lOtb  days  of  January, 
April,  July,  and  October  of  each  year.  Sec- 
ond. At  Its  own  cost  and  expense  and  with- 
out deduction  from  the  rent  (a)  to  maintain, 
operate,  work,  use,  and  run.  and  keep  in 
public  use  the  demised  railways  In  the  same 
manner  the  lessor,  the  United  Railways, 
was  required  to  do;  (b)  keep  the  demised 
railways  and  their  property  in  good  repair, 
working  order,  and  condition,  and  supplied 
with  rolling  stock  and  equipment  so  as  to 
develop  the  business;  (c)  make  any  repairs 
and  replacements  on  the  demised  property, 
and  all  additions  to  and  improvements  there- 
on, and  provide  such  new  and  additional 
rolling  stock  from  flme  to  time  as  might  be 
necessary  for  the  proper  operation  and  use 
of  the  property.  In  payment  for  the  addi- 
tions, acquisition,  betterments,  and  improve- 
ments made  by  the  Transit  Company  to  the 
property  demised,  the  contract  provided  that 
the  United  Railways,  when  requested  by 
the  Transit  Company  or  on  Its  order,  should 
deliver  to  the  latter  bonds  of  the  first  gen- 
eral mortgage  bonds  secured  on  the  rented 
railway  at  par,  and  authorized  to  be  issued 
for  improvements;  or,  In  lieu  of. said  bonds, 
any  unissued,  preferred  or  common  stock 
of  the  United  Railways  at  the  option  of  the 
Transit  Company.  Third.  In  addition  to  the 
regular  rental,  the  Transit  Company  agreed 
to  pay  the  United  Railways  Company  $1,000 


a  year  for  the  purpose  of  defraying  the  ex- 
penses of  maintaining  the  corporate  exist- 
ence of  the  United  Railways  and  companies 
connected  with  It  Fourth.  Pay  all  the  float- 
ing debts  of  the  United  Railways  Company. 
Fifth.  Pay  all  tolls,  assessments,  and  water 
rents  assessed  against  the  property  of  all 
kinds  of  the  United  Railways  Company. 
Sixth.  Pay  the  interest  on  the  bonds  there- 
on issued  by  the  United  Railways  and  the 
subordinate  companies  whose  lines  had  been 
acquired  by  the  United  Railways  Company 
and  Included  in  the  lease  to  the  Transit 
Company.  Seventeen  issues  of  bonds  aggre- 
gating about  $35,788,000  are  enumerated  un- 
der this  item  of  the  consideration  paid  by 
the  Transit  Company  for  the  lease.  Sevaith. 
Keep  the  demised  property  insured  at  Its 
own  expense.  Eighth.  Apply  all  net  surplus 
earnings  above  6  per  cent  annual  dividends 
on  its  capital  stock,  either  to  the  extension 
and  betterment  of  the  leased  lines  of  the 
railway,  or  the  redemption  of  the  mortgage 
indebtedness  of  the  leased  property.  Ninth. 
To  apply  all  money,  not  needed  for  current 
liabilities,  or  Interest  turned  over  to  it  by 
the  United  Railways,  or  on  band  at  the  date 
of  the  lease,  or  received  by  the  United  Rail- 
ways thereafter,  from  the  rent  of  useless 
property  to  the  Improvement  of  the  demised 
property,  (a)  The  Transit  Company  agreed 
to  "indemnify,  save  and  keep  harmless  the 
United  Railways  during  the  continuance  ot 
the  lease  from  all  costs,  charges  and  ex- 
penses arising  from  the  management  and 
operation  of  said  Railways  and  all  matters 
Incident  thereto"  (paragraph  1  of  lease),  (b) 
The  United  Railways  agreed  in  effect  to 
maintain  its  corporate  existence,  and  when 
requested  by  Transit  CJompany,  put  in  force 
and  exercise  each  and  every  right  It  owned 
or  might  acquire,  and  do  every  lawful  cor- 
ix>rate  act  necessary  or  proper  to  enable 
the  Transit  Company  to  avail  itself  of  the 
franchises  and  property  demised;  and  the 
Transit  Company  agreed  to  indemnify  the 
Railways  Company  "against  all  expenses, 
loss,  damage  or  liability  for  such  exercise 
of  corporate  power  or  performance  of  cor- 
porate acts."  (c)  The  right  of  re-entry  on 
the  demised  property  was  restored  to  the 
United  Railways  In  the  event  the  Transit 
(Company  failed  to  keep  any  of  its  covenants. 
It  was  provided  that  a  re-entry  for  nonper- 
formance ot  covenants  by  the  Transit  Com- 
pany should  not  prejudice  the  right  of  the 
United  Railways  to  recover  damages  for 
the  default,  (d)  All  cars,  machinery,  tools, 
appliances,  and  other  personal  property  be- 
longing to  United  Railways  should  be  turned 
over  to  Transit  Company  as  soon  as  the 
lease  took  effect  and,  in  case  of  the  termina- 
tion of  the  demise,  should  be  restored  to  the 
Transit  Company,  or  In  lieu  thereof  Its  value 
paid;  the  value  to  be  found  by  an  appraise- 
ment (e)  On  termination  of  the  contract 
for  breach  of  covenant  all  betterments  pre- 
vjously  made  by  the  Transit  Company  be- 


Digitized  by  VjOOQIC 


Mo.) 


UOORSHEAD  ▼.  UNITED  BYS.  CO. 


265 


came  the  property  of  the  United  Railways, 
(f)  The  Transit  Company  agi-eed  to  keep 
trae  accounts  of  its  receipts  and  dlsburse- 
mentB,  and  tliat  its  l>ooks  aliould  be  open 
to  Inspection  by  tbe  United  Railways,  (g) 
Differences  arising  between  the  two  parties 
regarding  tbe  meaning  of  any  part  of  tbe 
lease,  and  other  matters,  were  to  be  settled 
by   arbitration. 

That   tbe   United   Railways    Company   is 
liable  in  damages  to  plaintiff  notwithstand- 
ing the  contract  between  it  and  the  Tran- 
sit Company,  and  the  operation  of  the  line 
and  car  on  which  she  was  hurt  by  the  Tran- 
sit  Company  pursuant  to  tbe  contract,  is 
maintained  on  three  grounds:     First,  that 
if  the  contract  is  a  lease,  It  Is  Inoperative 
for  lack  of  consent  to  the  leasing  by  tbe 
city  of  St.  Louis;  second,  that  the  contract 
is  not  a  lease,  but  in  legal  ^ect  is  an  agree- 
ment by  the  Transit  Company  to  operate 
the  railway  lines  it  was  put  in  possession 
of  for  the  United  Railways  Company  as  tbe 
latter's    agent,    or    else    is    a    partnership 
agreement  between  the  two  companies;  third, 
that  If  a  valid  lease,  the  United  Railways 
Company,  as  lessor,  remained  liable  for  all 
torts   of    tbe  Transit   Company   as   lessee, 
because  the  statute  allowing  such  leases  by 
street  railway  companies  contains  no  clause 
expressly     exempting    a    leasing    company 
from  liability  for  the  acts  of  the  lessee.   The 
Constitution   of  the  state   forbids  the   en- 
actment of  a  statute  granting  tbe  right  to 
construct   and  operate  a  street  railway  in 
any  city  without  first  obtaining  the  consent 
of  tbe  local  authorities,  and  forbids,  too,  the 
transfer  of  a  right  or  franchise  to  occupy  a 
street  with  a  street  railroad  without  first 
obtaining   such   consent     Const   art   12,   { 
20.    The  argument  for  the  plaintiff  is  that 
the  ordinance  relied  on  as  giving  the  con- 
sent of  the  city  of  St  Louis  to  tbe  lease 
In  qnestion  did  not  in  truth,  give  consent, 
because  it  only  authorized  the  railway  com- 
panies named  in  it  to  lease  the  lines  of 
railway  named,  including  the  one  on  which 
plaintiff   was   hurt   and  did  not   authorize 
a  lease  of  the  property  by  the  United  Rail- 
ways Company,  which  was  not  named.     It 
wUl  be  seen  that  tbe  third  section  of  the 
«ity  ordinance,  which  we  have  quoted,  ex- 
pressly authorized  the  lease  of  tbe  line  on 
which  plaintiff  was  hurt  to  the  St  Louis 
Transit  Company  by  Its  original  owner,  one 
ot  the  companies  named,  which  one  is  not 
disclosed  by  tbe  evidence.     It  is  admitted 
ttat  the   United    Railways    Company    ac- 
quired by  purchase   all  the  lines  of  rail- 
vay  owned  and  operated  by  all  the  railway 
•Mmpaoles  mentioned  in  the  ordinance. 

Tbere  is  no  sound  reason  for  saying  that 
U>e  United  Railways  Company,  though  the 
owner  of  the  line  pursuant  to  a  valid  pur- 
cliase,  could  not  lease  It  to  the  Transit  Com- 
pany }nst  as  the  original  company  might, 
pursuant  to  the  permission   given   to  the 


latter  by  tbe  city.  The  city  bad  authorized 
the  Transit  Company  to  acquire  it  by  lease, 
and  municipal  Interests  could  not  be  helped 
by  permitting  the  original  owner  to  grant  , 

the  lease,  and  refusing  to  permit  a  lawful 
purchaser   to  do   so,   when   the   lessee,   in 
either  event,  would  be  the  same.    The  deci- 
sive fact  bearing  on  this  point  Is  not,  as 
plaintiff's  counsel   insists,   that  the  United 
Railways   Company   received   no   authority 
to  lease  the  Ihie  of  railway  on  which  plain- 
tiff was  hurt  to  the  Transit  Company.    It 
is  that  the  latter  was  authorized  to  take 
a  lease  of  it.    Hence  the  argument  that  the 
words  of  the  ordinance,  purporting  to  em- 
power the  street  railway  companies  named 
and  "their  successors  and  assigns,"  to  lease 
their  several  railway  lines,  did  not  operate 
and   empower  the   United   Railways   Com- 
pany as  purchaser  of  said  railway  lines  to 
lease  them  is  not  relevant  to  the  proposition 
tbat  the  lease  is  void  for  lack  of  the  city's 
consent    The  case  of  Oregon  Railroad  Com- 
pany V.   Oregonlan   Railroad  Company,   130 
U.  S.  1,  9  Sup.  Ct  400,  32  L.  Ed.  837,  de- 
cides  that   the   words   "successors   and   as- 
signs," as  used  In  various  state  statutes  in 
connection  with  specific  grants  of  power  to 
railway  companies,  did  not  necessarily  im- 
port that  the  Legislature  intended  to  em- 
power railway  companies  to  lease  or  sell 
their  entire  property.    There  was  no  Oregon 
statute    undertaking,    in    express   terms,    to 
empower  a  railway  company  to  assign  or 
lease  all  its  property;   but  an  attempt  was 
made  to  deduce  a  sweeping  power  of  that 
kind  from  general  statutes  grantmg  author- 
ity to  do  many  things  to  railway  companies, 
"their  successors  and  assigns."    These  stat- 
utes were  said  to  show  the  Legislature  in- 
tended that  any  power  or  franchise  granted 
to  a  railway  company  in  the  general  laws 
under    which    all    railway   companies    must 
be  Incorporated  in  Oregon,   might  be  exer- 
cised and  enjoyed  by  an  assignee  or  succes- 
sor of  the  original  company;    tbat  hence, 
tbe  statutes,  by  implication,   authorized  a 
company  to  assign  or  lease  its  entire  prop- 
erty.   It  is  plain  tbat  this  argument  was  far- 
fetched and  in  conflict  with  the  rule  uni- 
versally enforced   that   a   lease  or   assign- 
ment of  all  its  franchises  and  assets  by  a 
corporation  created  for  public  purposes  and 
charged    with    public    duties    thereby    dis- 
abling it  to  serve  the  public  is  void  unless 
authorized  by  statute.     Thomas  v.  Rallroaa, 
101  U.  S.  71,  25  Li.  Kd.  &50;  Pennsylvania  It. 
R.  V.  Railroad,  118  U.  S.  290,  309,  6  Sup.  Ot. 
1004,  30  1..  Ed.  83;  Beman  v.  Rufford,  1  Sltjx^ 
(N   S.)  550;   Great  Northern  Ry.  Co.  v.  B.a.VU 
way  Co.,  9  Hare,  805;   Winch  v.  Rallroaa,    ^ 
DeG.  &  S.  362.     The  proposition  decide^   ^ 
Oregon  Railway  Company  v.  Oregon\a.u  -jj^ 
Co.  gives  no  support  to  the  propoaVtVoix  ^^^; 
the  lease  by  the  United  Railways  Goxa^  "|;^ 
to    the   Transit    Company    is    voWl     Yi^^^^J 
not  assented  to  by  the  city,  for  tHe  ^^v,  ^\ 
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assent,  and  In  nonnecUon  with  Its  assent 
attended  to  the  detail  of  selecting  the  les- 
sees wblcb  might  take;  one  of  tbem  being 
the  Transit  Company,  which  did  take.  Were 
it  necessary,  other  cogent  reasons  conld  be 
given  against  the  position  that  the  lease 
contract  under  examination  Is  void  because 
In  conflict  with  the  constitutional  provision 
we  have  cited,  but  the  foregoing  are  deemed 
sufficient. 

Is  the  agreement  between  the  companies 
a  lease  or  a  contract  for  the  operation  of 
the  United  Railways  Company's  lines  by 
the  Transit  Company  as  the  agent  of  the 
former  company  and  for  Its  beneflt?  Did 
It  constitute  a  partnership?  We  will  first 
deal  with  the  legal  effect  of  the  Instrument 
as  ascertained  from  its  ternw,  and  not  with 
a  possible  ulterior  motive  or  purpose  which 
may  have  prompted  Its  execution.  If  the 
agreement  was  not  entered  Into  In  good  faith 
and  for  the  purpose  declared,  but  to  de- 
feat the  creditors  of  the  United  Railways 
Company  or  enable  Its  properties  and  fran- 
chises to  be  held  and  used  for  Its  beneflt 
in  a  manner  that  would  screen  It  from 
Judgments  and  relieve  it  pf  responsibility, 
no  doubt  the  United  Railways  Company 
would  be  held  liable  without  regard  to  the 
contract.  But  such  an  Issue  would  be  for 
the  Jury  unless  the  Instrument  itself,  or 
facts  In  evidence,  showed  the  truth  beyond 
dispute.  No  fact  aliunde  to  cast  suspicion 
on  the  transaction  was  shown;  and  if  the 
agreement  is  to  be  Ignored  on  the  ground 
that  it  was  not  entered  into  in  good  faith, 
the  ground  must  he  established  by  the  con- 
tents of  the  Instrument  This  matter  will 
be  recurred  to  again.  The  question  to  be 
-settled  first  is  as  to  the  legal  nature  of  the 
agreement  as  written.  It  Is  apparent  that 
the  contract  Is  more  than  an  operating  one, 
for  it  transferred  to  the  Transit  Company 
other  property  than  the  railways  and 
their  appurtenances  belonging  to  the  United 
Railways  Company  and  required  the  Trans- 
It  Company  to  perform  other  acts  besides 
■operating  the  railway  lines.  The  Transit 
-Company  acquired  every  franchise  held  by 
the  United  Railways  Company  except  the 
franchise  to  be  a  corporation;  all  the  latter 
<x>mpany's  property,  real  and  personal  and 
mixed;  all  the  income  derived  from  its 
"bonds  and  stocks;  the  money  it  had  on  hand 
at  the  date  of  the  agreement,  and  what  it 
might  receive  afterwards  by  the  sale  of  un- 
usable property.  Besides  operating  the  rail- 
ways, the  Transit  Company  was  bonnd  to  do 
various  acts,  such  as  keeping  tbem  in  re- 
pair, making  extensions  and  improvements, 
and  meeting  the  interest  on  bonded  obliga- 
tions. Therefore,  It  is  obvious  that  if  the 
agreement  between  the  two  companies  was 
•one  for  the  operation  of  the  rall-i^ays,  that 
term  in  the  agreement,  though  perhaps  the 
principal  and  most  important  one,  was 
mingled   with  others  of  much   Importance. 


We  can  think  of  only  three  conditions  on 
which  the  Transit  Company  could  operate 
the  United  Railways  Company's  lines  tor 
the  beneflt  of  the  latter.  These  are:  First, 
operate  tbem  for  absolutely  no  reward  and 
as  a  mere  gratuity  to  the  United  Railways 
Company;  second,  for  compensation  either 
in  the  form  of  a  regular  payment  by  the 
United  Railways  Company  for  the  service 
of  for  a  percentage  of  the  earnings;  third,  on 
a  partnership  arrangement  between  the  two 
companies.  The  agreement  certainly  did  not 
contemplate  that  the  Transit  Company 
should  operate  the  railways  for  nothing,  nor 
was  It  allowed  a  fixed  stipend  or  a  percent- 
age of  the  receipts  in  payment  for  Its  servi- 
ces. On  the  contrary,  instead  of  being  paid 
to  operate  the  line,  It  agreed  to  pay  the 
United  Railways  Company  for  the  posses- 
sion and  use  of  the  property  during  a  stat- 
ed period,  payments  to  be  made  at  regular 
intervals  and  bearing  all  the  characters  of 
a  fixed  rent  charge.  The  agreement  did  not 
provide  that  the  Transit  Company  should 
conduct  the  business  In  the  name  of  or  for 
the  benefit  of  the  United  Railways  Company 
except  In  so  far  as  the  latter  company  was 
benefited  by  the  consideration  to  be  ren- 
dered by  the  Transit  Company.  It  would 
be  a  very  forced  construction  for  us  to  tor- 
ture the  agreement  by  which  the  Transit 
Company  was  to  yield  fixed  sums  at  regular 
intervals  for  the  use  of  the  property,  into 
a  contract  of  agency  which  made  the  United 
Railways  Company  principal  and  the  Tran- 
sit Company  agent.  All  the  elements  of 
such  a  relationship  are  absent.  Neither  did 
the  contract  make  the  two  companies  part- 
ners, either  between  themselves,  or  as  to 
third  parties.  A  division  of  the  profits  of 
a  business  is  not  alone  sufficient  to  con- 
stitute a  partnership.  The  essential  test 
is  whether  the  parties  asserted  to  be  in 
partnership  Intended  to  establish  that  re- 
lation. McDonald  v.  Matney,  82  Mo.  358; 
Mackle  v.  Mott,  146  Mo.  230.  47  S.  W.  8&7. 
Manifestly  the  two  defendant  companies 
had  no  thought  of  becoming  partners;  and, 
as  they  did  not  bold  themselves  out  to  tbe 
world  as  such,  there  is  no  ground  for  hold- 
ing they  were.  Therefore,  we  find  that 
neither  tbe  relation  of  principal  and  agent 
nor  of  partnership  can  be  applied  with  pro- 
priety to  the  contract. 

Does  the  contract  iMssess  the  elen<ents  of 
a  lease?  In  this  connection  it  Is  proper  to 
remark,  in  the  first  place,  that  goods,  chat- 
tels, and  franchises  may  be  leased  as  well 
as  lands  and  tenements.  1  Piatt,  Leases,  p.  24 ; 
1  Wood,  L.  &  T.  (2d  Ed.)  {  202;  1  McAdam,  L. 
&  T.  (2d  Ed.)  p.  258;  1  Taylor,  Ii.&  T.(9th  Ed.) 
$$  17,  18.  The  statutes  of  tbe  state  gave 
the  United  Railways  Company  the  right  to 
lease  its  franchises,  railway  lines  and  every 
other  property,  and  by  tbe  same  statute  the 
Transit  Company  bad  tbe  right  to  acquire 
every   character   of   property   belonging   to 
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tbe  United  Railways  Oompany,  Inclnding  Its 
frandiises.  Rer.  St  1899,  g  1187.  We  need 
not  be  tronbted  abont  the  i>ower  of  tbe  two 
companies  to  enter  Into  a  tease  covering  all 
tbe  properties  mentioned  In  tbe  instrument 
Tbe  contract  In  qnestlon  devested  the  United 
Railways  Company  of  the  possession  and  use 
of  tbe  properties  during  the  period  named 
(40  years)  In  consideration  of  a  specific  rent 
to  be  paid  by  the  Transit  Company,  and  other 
duties.  In  the  nature  of  rent,  to  be  i)erfonned 
by  the  latter;  provided  further  for  the  rever- 
sion of  the  property  to  the  grantor,  tbe 
United  Railways  Company,  at  the  end  of  the 
tenn,  and  for  re-entry  If  the  Transit  Com- 
pany  defaulted  In  the  performance  of  Its 
covenants  during  tlie  term.  Those  ingredi- 
ents in  the  agreement  suffice  to  constitute 
a  lease.  1  McAdam,  U  &  T.  |  47,  p.  127. 
rbe  contract  on  its  face  shows  that  It  was 
Intended  to  be  a  lease  and  contains  elements 
essential  to  constitute  one.  Therefore  there 
is  no  reason  for  hesitating  to  pronounce  it 
a  lease  In  legal  effect  and  only  to  be  im- 
peached by  facts  sho^-ing  it  was  not  exe- 
rated  in  good  faith.  Docoments  of  like  tenor 
bave  been  before  courts  for  construction 
Beveral  times  and  they  were  treated  as  leases. 
Mayor  v.  Railway,  113  N.  X.  311,  21  N.  B. 
00;  MUler  v.  Railway  Co.,  125  N.  X.  118, 
26  N.  B.  35;  nriscoll  v.  Railroad,  65  Conn. 
230,  32  Atl.  354;  Terre  Haute,  etc.,  R.  R.  v. 
Cox,  102  Fed.  825,  42  C.  C.  A.  654.  In  fact, 
most  of  tbe  cases  relied  on  by  the  plaintiff 
accept  such  contracts  as  leases,  though  for 
different  reasons  the  lessors  were  held  re- 
sponsible to  third  parties  for  torts  of  the 


We  are  cited  to  the  case  of  St  Jos.,  etc., 
R.  R.  v.  St  Louis,  etc.,  R.  R.  Co.,  135  Mo. 
173. 36  8.  W.  602,  S3  U  R.  A.  607,  as  construing 
a  contract  like  tbe  one  under  review  to  be 
an  agreement  by  a  nominal  lessee  to  operate 
a  railway  for  the  benefit  of  a  nominal  les- 
sor, and  bence,  in  legal  effect  not  a  lease 
bnt  an  operating  agreement  But  In  that 
rase,  tbe  terms  of  tbe  instrument  construed 
were  quite  different  from  those  of  the  instru- 
ment before  us.  The  decision  of  the  court 
that  it  was  a  mere  operating  contract,  was 
rested  principally  upon  the  fact  of  there  being 
no  stipulation  for  rent  to  be  paid  for  the  use 
of  the  property  which  was  the  subject-matter 
of  the  contract  In  that  case  the  Iron  Moun- 
tain Railway  Company,  which  was  alleged 
to  be  a  lessee  of  the  lines  of  railway  owned 
by  the  Wabash  Railway  Company,  was  obli- 
gated by  the  supposed  lease  to  pay  nothing 
In  tbe  way  of  rent  except  what  might  be 
earned  by  the  operation  of  the  roads.  That 
is  to  say,  tbe  Iron  Mountain  Company  sim- 
ply took  over  the  roads  to  operate  and  apply 
the  earnings  for  tbe  benefit  of  the  Wabash 
Company.  Tbe  Iron  Mountain  Company  did 
not  assume  any  Individual  liabilily  of  any 
Und  in  consideration  of  tbe  supposed  lease, 
nor  bind  Itself  or  its  assets  for  any  rent  It 
was  tor  this  fact  that  the  contract  between 


the  two  companies  was  held  not  to  be  a 
lease  but  an  operating  agreement  The  opin- 
ion says:  "After  a  careful  consideration  of 
all  Its  terms  and  stipulations,  we  are  con- 
strained to  hold  that  it  is  not  (1.  e.,  a  lease). 
Its  use  of  tbe  words  'demise'  and  'lease'  can- 
not be  held  to  be  controlling.  Fbr  want  of  a 
better  definition  it  may  be  styled  an  operating 
contract,  under  the  stipulations  of  which  the 
Wabash  retains  all  the  substantial  and  bene- 
ficial Interest  in  its  several  railroads  and 
leased  lines  and  in  which  the  Iron  Mountain 
railroad,  under  the  power  of  attorney  therein 
granted,  assumes  to  operate  tbe  Wabasfa 
System,  collect  the  tolls  and  freights,  and  dis- 
burse them  for  the  sole  use  and  benefit  of  the 
Wabash,  subject  at  all  times  to  the  super- 
vision of  the  board  of  directors  of  the  Wa- 
bash OS  to  Its  management  and  the  right  to 
inspect  its  books  and  the  accounts  of  the 
earnings  and  disbursements.  It  will  be  ob- 
served that  tbe  Iron  Mountain  nowhere  in 
said  contract  binds  itself  to  pay  the  Wabash 
a  certain  rent  unconditionally  out  of  its 
own  moneys  and  revenues.  It  merely  under- 
takes that,  out  of  the  eai-nlngs  of  the  Wa- 
bash, it  will,  so  far  as  they  will  suffice,  pay 
the  fixed  charges  which  the  Wabash  had 
already  assumed,  and  if  there  is  any  sur- 
plus, to'  pay  this  over  as  directed  by  the 
board  of  directors  of  the  Wabash.  Under 
no  circumstances  are  the  earnings  of  the 
Wabash  System  or  any  part  therof  to  become 
Che  property  of  the  Iron  Mountain.  All 
Idea  of  individual  liability  of  tbe  Iron  Moun- 
tain over  and  beyond  tbe  earnings  of  the 
Wabash  for  any  of  the  obligations  assumed 
is  carefully  and  studiously  excluded.  There 
is  no  right  on  the  part  of  the  Wabash  to  a 
certain  profit  issuing  periodically  out  of  its 
properties  as  rent  reserved.  Instead  of  passing 
to  the  Iron  Mountain  a  definite,  determinate 
estate  of  which  it  should  be  the  absolute 
owner,  it  seems  to  us  that  the  true  effect 
of  the  whole  Instrument  was  to  leave  the 
beneficial  estate  in  the  Wabash  and  to  con- 
stitute the  Iron  Mountain  its  agent  to  manage 
and  operate  the  road  subject  to  the  super- 
vision of  the  Wabash,  and  with  the  right  of 
the  Wabash  to  know  at  all  times  that  the 
earnings  and  receipts  were  being  disbursed 
for  its  use  and  benefit  While  it  was  a 
perfectly  valid  contract,  it  is  a  misnomer  to 
call  it  a  lease  or  a  sublease.  State  ex  rel.  v. 
Scbweickardt,  109  Ma.  406,  19  S.  W.  47 ;  Ang- 
lade  V.  St  Avit  67  Mo.  434.  To  transform 
this  carefully  guarded  undertaking,  merely  to 
operate  the  road  for  the  Wabash  and  ac- 
count to  it  for  all  the  earnings  and  disburse 
them  for  Its  sole  use,  Into  the  unconditional 
and  absolute  liability  assumed  by  the  Wabash 
in  the  lease  from  plaintiff  to  it  would  cer- 
tainly be  subversive  of  the  clear  intention 
of  the  Wabash  and  the  Iron  Mountain,  and, 
as  already  said,  this  ought  never  to  be 
done  unless  the  established  rules  of  law 
will  permit  no  other  alternative." 
By  the  contract  before  us  the  Transit  Corn- 
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paoy's  liability  for  rent  was  not  confined  to 
the  earnings  of  the  leased  property.  The 
Transit  Ck>mpany  was  a  corporation  with  a 
capital  stock  running  Into  millions,  and 
Its  property  was  all  subject  to  the  obligation 
of  its  contract  with  the  United  Railways 
Company  to  pay  the  various  charges  and 
items  of  rent  enumerated  in  the  lease.  But 
It  Is  Insisted  that  psa-agrapb  9  of  the  lease 
bound  the  United  Railways  Company  to  turn 
over  to  the  Transit  Company  any  money 
received  by  the  former  from  any  source  and, 
therefore,  whatever  rent  the  Transit  Com- 
pany paid  would  be  repaid  to  It;  thus  show- 
ing there  wjba  no  real  consideration  for  the 
lease.  One  item  of  rent  is  to  be  used  to 
maintain  the  corporate  existence  of  the  Unit- 
ed Railways  Company.  Another  Item  to  be 
paid  quarterly,  is  in  the  nature  of  a  dividend 
on  the  preferred  stodc  of  the  Railways  Com- 
pany. We  hardly  think  the  ninth  paragraph 
intends  that  those  cash  Items  of  rent,  which 
are  to  be  paid  to  the  Railways  Company,  must 
be  returned  by  it  to  the  Transit  Company; 
but  that  the  fair  interpretation  of  the  lease, 
taking  Into  consideration  all  its  terms  with 
reference  to  this  point.  Is  that  It  aimed  to 
transfer  all  the  lessor's  assets  of  every  kind 
for  an  agreed  rental.  The  Transit  Company 
became  entitled  to  all  the  assets  of  the  Rail- 
ways Company,  including  cash  on  band,  or 
that  might  come  to  It  from  the  sale  of  proper- 
ty or  other  sources  except  the  rent,  which 
was  the  consideration  to  be  paid  for  the 
transfer  to  and  use  by  the  lessee  of  the  assets. 
The  purpose  of  paragraph  9  seems  to  be  to 
bind  the  Transit  Company  to  use  the  cash  re- 
ceived from  the  Railways  Company  In  keep- 
ing the  leased  property  In  good  repair.  How- 
ever, we  are  not  called  on  to  construe  the 
ninth  paragraph  as  to  this  question ;  because 
no  one  will  contend  that  Its  language  bound 
the  Railways  Company  to  reimburse  the 
Transit  Company  for  money  paid  by  the  lat- 
ter as  rent,  not  to  the  Railways  Company,  but 
to  third  persons  on  the  obligations  of  the 
Railways  Company.  Now  the  Transit  Com- 
pany, as  lessee,  agreed  to  pay  all  the  float- 
ing debts  of  the  Railways  Company  (para- 
graph 4),  all  Its  taxes,  assessments,  and 
water  rents  (paragraph  5),  the  interest  on 
the  various  issues  of  bonds  secured  on  the 
different  lines  of  railway  (paragraph  6), 
and  the  Insurance  premiums  on  the  property 
(paragraph  7).  These  chief  items  of  the 
rent,  running  annually,  no  doubt,  into  many 
thousands  of  dollars,  the  lessee  was  bound 
to  pay  to  third  parties  and  not  to  the  lessor, 
and  there  la  nothing  in  paragraph  9,  or  any 
other  part  of  the  lease,  which  bound  the 
lessor  to  reimburse  the  lessee  for  the  amount 
thus  paid.  And,  as  said,  the  Transit  Com- 
pany was  bound  to  pay  these  and  the  other 
Items  of  rent  even  though  the  operation  of  the 
railways  failed  to  earn  enough  money  to 
meet  the  obligations.  This  contract  Is  there- 
fore radically  different  from  the  one  con- 


strued In  St  Jos.,  etc,  R.  R.  t.  Iron  lit.  R^ 
R.  Co.,  supra,  and  presents  the  essential 
elements  of  a  lease. 

The  proposition  next  to  be  considered  Is, 
conceding  that  the  contract  was  a  lease,  did 
the  United  Railways  Company  nevertheless 
remain  responsible  for  injuries  to  a  passenger 
resulting  from  the  negligence  of  the  Transit 
Company?  In  other  words,  is  a  leasing  rail- 
way company  so  far  liable  for  the  torts  of 
the  lessee  that  it  must  answer  in  damages  for 
a  tortious  injury  to  the  passenger?  This  ques- 
tion is  one  on  which  there  Is  a  great  diversi- 
ty of  Judicial  opinion;  but  It  la  proper  to 
state,  as  a  circumstance  bearing  on  the  weight 
of  authority,  that,  in  most  of  the  cases  a£9rm> 
ing  the  liability  of  the  lessor,  there  were  dis- 
sents. I  think  the  preponderance  of  author- 
ity, and  the  great  preponderance  of  reason, 
are  against  the  liability  of  the  lessor  in 
such  cases.  I  think,  too,  that,  as  a  rule  of 
law,  the  doctrine  that  the  lessor  is  liable, 
is  at  war  with  the  general  rules  and  princi- 
ples governing  the  liability  of  lessors  for  the 
acts  of  their  lessees  and  the  settled  canons 
of  statutory  construction.  As  the  statutes 
of  this  state  give  a  street  railway  company 
power  to  lease  all  of  its  property  to  another 
street  railway  company,  there  was  direct 
statutory  authority  for  the  lease  in  dispute; 
and  only  those  adjudications  are  exact  pre- 
cedents wherein  statutory  authority  for  the 
controverted  lease  existed.  The  particular 
statute  authorizing  such  leases  appears  In  the 
Revised  Statutes  of  1899  as  a  new  section 
1187.  It  Is  said  not  to  have  gone  into  force 
until  November  1,  1899,  and  too  late  to  confer 
authority  for  the  contract  we  are  dealing 
with,  which  was  dated  September  30,  1899, 
and  took  effect  on  October  1st,  or  the  next 
day.  But  the  statute  was  enacted  with  an 
emergency  clause  and  approved  June  19, 
1899  (Laws  1899,  p.  377,  c  156,  f  13),  prior 
to  the  contract  in  question.  It  Is  further  said 
that  the  enactment  only  conferred  the  power 
to  lease  on  corporations  formed  under  the  act 
and  that  both  the  United  Railways  Company 
and  the  Transit  Company  were  Incorporated 
under  prior  statutes.  But  by  section  16  of 
the  act,  any  street  railroad  company  thereto- 
fore organized  under  any  general  or  special 
law  of  the  state  was  granted  all  the  powers, 
benefits  and  privileges  of  the  act  If  it  would 
file  in  the  ofiBce  of  the  Secretary  of  State  a 
resolution  of  its  board  of  directors,  accepting 
the  provisions  of  the  act  and  paying  into  the 
state  treasury  the  fees  required  by  section  13. 
The  present  record  does  not  show  whether 
or  not  the  United  Railways  Company  or  the 
Transit  Company  complied  with  section  15; 
but  in  considering  this  point  it  Is  to  be  remem- 
bered that  the  United  Railways  Company  did 
not  introduce  in  evidence  the  contract  with 
the  Transit  Company  as  matter  of  defense^ 
and  hence  was  not  bound  to  show  affirmative- 
ly It  bad  power  to  execute  the  contract,  as 
would  have  been  Incumbent  on  It,  had  It 
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■ought  to  evade  liability  by  proving  tbe  lease. 
The  Instrument  was  Introduced  by  the  plain- 
tiff to  fasten  liability  on  the  United  Railways 
Company,  and  there  was  no  contention  that 
the  said  Company  was  without  power  to  exe- 
cute It  because  ot  failure  to  take  advantage 
-of  the  act  of  July  19, 1899,  In  the  manner  pro- 
vided In  section  13.  The  plaintiff  relied  on 
an  Instrument,  which  she  contended  the  Unit- 
ed Railways  Company  had  executed,  to  prove 
said  company  was  liable  to  her  on  several 
grounds;  none  of  which  was  lack  of  statutory 
power  to  make  a  lease.  Hence  it  ought  to  be 
presumed.  In  the  absence  of  proof  to  the  con- 
trary, that  tbe  two  companies  which  were 
parties  to  the  alleged  lease,  or  at  least  the 
United  Railways  Company,  had  compiled  with 
the  requirement  of  the  statute  authorizing 
street  railway  leases  end  had  become  entitled 
to  tbe  benefits  and  powers  conferred  on 
complying  companies. 

Cases  aflSrmIng  the  liability  of  a  leasing 
railway  company  for  torts  of  the  lessee  should 
be  classified  with  reference  to  the  existence 
of  such  a  statute  when  the  lease  was  execu- 
ted. All  courts  agree  that  In  the  absence  of  a 
statute,  a  Jease  of  Its  property  and  franchises 
by  a  railway  company,  does  not  relieve  it 
of  its  public  duties  and  responsibilities,  and 
that  the  lessor  remains  liable  for  the  torts 
of  the  leasee.  In  other  vrorda,  there  Is  no 
common  law  authority  for  such  leasing  by 
railroad  companies,  at  least  In  so  far  as 
the  contract  impairs  the  right  of  tbe  pub- 
lic to  bold  the  lessor  answerable  for  the 
proper  discbarge  of  the  duties  it  assumed  In 
consideration  of  the  powers  granted  to  it 
by  tbe  sovereignty.  Railway  Co.  v.  Brown, 
17  Wall  (U.  S.)  445,  21  li.  Ed.  675;  Thomas 
v.  Railroad,  101  U.  S.  71,  25  L.  Ed.  950; 
CboUette  v.  Same,  26  Neb.  169,  41  N.  W.  1106, 
4  L.  R.  A.  135;  Muntz  v.  Same  (La.)  35 
Sontb.  624,  64  L.  R.  A.  222,  100  Am.  St.  Rep. 
4S5.  Before  going  Into  a  discussion  of  the 
-question  on  principle,  it  is  well  to  classify 
the.  adjudications,  so  that  those  directly  In 
point  may  be  studied  more  readily,  and  those 
wherein  tbe  proposition  afilrmed  is  not  Identi- 
cal with  tbe  one  Involved  here  may  have  at- 
tached to  them  the  value  they  merit  as  con- 
taining the  lucubrations  of  Judges  on  the  gen- 
eral question  and  not  treated  as  precedents 
on  tbe  exact  question  before  us.  When  the 
lease  is  authorized  by  statute,  the  leasing 
company,  of  course,  remains  liable  for  tbe 
acts  of  the  lessee  If  the  statute  says  It  shall. 
Smith  T.  Railroad,  61  Mo.  17;  Markey  v. 
Railroad.  185  Mo.  348,  84  S.  W.  61 ;  Main  v. 
Same,  18  Mo.  App.  388;  Brown  v.  Same,  27 
Mo.  App.  396 ;  McCoy  v.  Same,  36  Mo.  App. 
445;  Quested  v.  Railroad,  127  Mass.  204; 
Daniels  v.  Hart,  Treas.,  118  Mass.  543 ;  Bow- 
er T.  Railroad,  42  Iowa,  546 ;  Whitney  v.  Rail- 
road, 44  Me.  362,  69  Am.  Dec.  103;  Steams 
V.  Railroad,  46  Me.  95.  When  the  statute 
antborizes  the  leasing,  but  says  nothing 
M  to  whether  the  lessor  shall  remain  liable, 
-a  few  courts  hold  that  nevertheless  tbe  les- 


sor is  liable  as  fully  as  tbe  lessee  Itself  would 
be  for  tbe  latter's  tortious  acts ;  and.  In  pur- 
suance of  this  extreme  view,  these  courts  have 
held  tbe  leasing  company  liable  for  negligent 
injuries  Inflicted  by  the  lessee  on  Its  own  serv- 
ants. Chicago,  eta,  R.  K.  v.  Hart,  209  111.  414, 
70  N.  B.  654,  66  li.  R.  A.  75;  Logan  v.  Rail- 
road Co.,  116  N.  C.  040,  21  S.  E.  959;  Harden 
V.  Same,  129  N.  O.  354,  40  8.  B.  184,  55  L.  R. 
A.  784,  85  Am.  Sfc  Rep.  747;  Singleton  v. 
Same,  70  Ga.  404,  48  Am.  Rep.  574;  Bank  v. 
Same,  25  S.  C.  216;  Hart  v.  Same,  33  S.  C  .427, 
12  S.  E.  9,  10  L.R.  A.  794.  In  tbe  case  last 
cited  tbe  court  went  so  far  as  to  bold  tbe 
lessor  liable  In  punitive  damages  for  the 
wrongful  conduct  of  the  lessee.  The  doctrine 
of  other  tribunals  Is  that  the  leasing  compa- 
ny remains  liable  to  third  persons  for  an  In- 
jury received  because  of  tbe  Improper  con- 
struction or  bad  repair  of  the  roadbed,  sta- 
tion houses,  or  other  real  property,  on  the 
ground  that  It  was  the  peremptory  duty  of 
the  lessor  to  maintain  Its  properties  In  good 
condition  for  the  use  of  the  general  public. 
Including  as  part  of  the  public  the  servants 
of  the  leasing  company.  Lee  v.-  Railroad,  116 
Cal.  97,  47  Pac  932,  38  L.  R.  A.  71,  58  Am. 
St  Rep.  140.  In  certain  cases  which  main- 
tained the  doctrine  that  the  lessor  is  not  ex- 
onerated by  a  statutory  lease  from  responsi- 
bility for  the  wrong  performance  by  the  lessee 
of  any  charter  power  or  duty.  It  Is  held  that 
the  safe  operation  of  cars  and  trains  on 
which  passengers  are  carried  is  a  charter 
duty.  Railway  Co.  v.  Culberson,  72  Tex.  375, 
10  S.  W.  706,  3  L.  R.  A.  567,  13  Am.  St  Rep. 
805.  We  have  found  no  Missouri  statute,  re- 
lating either  to  the  chartering  of  companies  ■ 
or  to  their  regulation,  which  undertakes  to  Im- 
pose on  street  car  companies,  by  special 
legislative  enactment,  the  duty  of  careful 
operation  of  cars  for  the  security  of  passen- 
gers, though  such  companies  are  under  a 
common-law  duty  of  that  sort  There  are 
cases  wherein  the  general  principle  that  the 
leasing  company  remains  responsible  for  the 
proper  performance  of  its  charter  duties  Is 
adhered  to,  but  the  (q[)eratIon  of  trains  and 
cars  Is  declare  not  to  be  one  of  those  duties. 
Mahoney  v.  Railroad,  63  Me.  68;  and  note  to 
Ohio,  etc.,  R.  E.  v.  Dunbar  (111.)  71  Am.  Dec. 
291,  wherein,  on  page  297,  It  is  said  that  a 
case  holding  the  contrary  does  not  accord 
with  sound  principle  or  authority.  Other  de- 
cisions repudiate  these  various  distiuctions 
as  of  no  importance,  and  ground  the  nonliabil- 
ity of  the  lessor  on  the  grant  of  statutory 
power  to  make  a  lease,  holding  that  this  Im- 
ports a  lease  with  all  tbe  usual  Incidents  and 
consequences  of  that  sort  of  a  contract,  one 
of  which  Is  that  if  tbe  property  is  In  safe 
and  good  condition  when  turned  over  to  the 
lessee,  the  lessor  Is  not  responsible  for  subse- 
quent injuries  arising  from  its  bad  repair. 
Fisher  v.  Railroad,  34  Hun  (N.  Y.)  433 ;  Mil- 
ler V.  Railroad,  125  N.  Y.  118,  26  N.  E.  35. 
The  foregoing  cases  may  be  classified, 
too,   with    refer^ice   to   the  principles   on 
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which  they  bold  the  leasing  company  re- 
sponsible. Some  courts  profess  to  do  this 
because  public  policy  requires  It,  but  dis- 
agree as  to  what  particular  public  policy 
Is  to  be  subserved  by  the  rul&  Some  ground 
the  responsibility,  as  we  hare  seen,  on 
the  fact  that  a  railway  company  la  an  arti- 
ficial person,  deriving  its  powers  from  the 
sovereignty  and  in  consideration  of  those 
powers,  agreeing  to  perform  certain  du- 
ties for  the  sovereignty;  hence  should  be 
held  strictly  accountable  for  their  proper 
performance.  Other  cases  declare  that  char- 
ter duties  cannot  be  transferred  and  that 
It  is  a  charter  duty  to  carry  passengers 
safely.  Others  that  neither  charter  nor  com- 
mon-law duties  can  be  transf^red  to  a  lessee 
so  as  to  shift  responsibility  from  the  lessor ; 
and  that  If  the  safe  carriage  of  passengers 
Is  not  a  charter  duty  of  the  leasing  company, 
it  is  at  least  a  common-law  duty,  for  the 
due  performance  of  which  the  company  that 
owns  the  railway  is  answerable.  Much  stress 
Is  laid  in  some  decisions  on  the  supposed 
fact  that  if  one  railway  company  is  permit- 
ted to  lease  °  its  property  to  another,  and 
thereby  relieve  itself  from  Uabtlity  for  the 
lessee's  torts,  leases  may  be  made  to  Irre- 
sponsible companies  and  the  public  left 
remediless.  Harden  v.  Railroad.  129  N.  C.  354, 
40  S.  E.  184,  55  L.  R.  A.  784,  85  Am.  St  Rep. 
747.  There  Is  one  case — ^perhaps  there  may  be 
others — which  held  the  lessor  responsible, 
apparently  on  the  ground  that  the  lease  did 
not  transfer  every  franchise  possessed  by 
the  lessor.  Brasiin  v.  SomervUle,  145  Mass. 
64,  13  N.  E.  65.  Still  other  cases  hold  the 
lessor  responsible  because,  by  the  terms  of 
the  lease,  it  retains  control  of  the  manage- 
ment nud  operation  of  the  leased  property. 
Driscoii  V.  Railroad,  65  Conn.  230,  32  Atl. 
354. 

It  will  be  seen  from  the  foregoing  analysis 
that  there  is  a  wide  divergence  of  opinion 
among  courts  holding  the  leasing  railway 
company  liable  for  the  misfeasance  of  the 
lessee,  both  as  to  the  extent  of  the  liability 
(1.  e.,  what  instances  of  tortious  conduct  it 
covers)  and  the  principles  on  which  it  is 
founded.  A  more  direct  reference  to  some 
of  the  cases  may  aid  In  elucidating  the 
doctrines  held  and  the  somrces  whence  they 
are  derived.  The  Illinois  cases  run  back 
to  Ohio,  eta,  R.  R.  v.  Dunbar,  20  111.  623, 
71  Am.  Dec.  291,  In  which  a  leasing  railway 
company  was  held  answerable  for  breach  of  a 
contract  by  the  lessee  to  carry  freight  The 
point  came  up  on  demurrer  to  a  plea  of  the 
lease  by  way  of  defense.  No  statute  author- 
izing such  a  lease  was  In  force  at  the  time 
and  the  contract  was  held  to  be  ultra  vires. 
In  later  cases,  after  such  a  lease  had  been 
authorized  by  statute,  the  Supreme  Court 
of  Illinois  founded  the  liability  of  the  les- 
sor, at  first,  on  the  theory  that  the  lessee 
was  Its  agent  for  the  operation  of  the  rail- 
way.   West  V.  Railroad,  63  111.  545.    After- 


wards this  theory  was  discarded  as  nnsonnd 
and  the  notion  adopted  that  public  policy 
forbade  the  leasing,  because  an  insolvent 
lessee  could  be  selected  and  all  responsi- 
bility to  the  public  evaded  by  the  company 
to  whom  the  state  had  granted  franchises. 
Chicago,  etc.,  R.  R.  v.  Hart,  209  111.  414>  70 
N.  E.  654,  66  L.  R.  A.  75.  The  North  Car- 
olina cases  are  traceable  to  Aycock  v.  Rail- 
road, 89  N.  C.  321,  wherein  a  company  which 
bad  permitted  another  company  to  run 
trains  over  its  track  was  made  to  pay  for 
damage  done  by  fire  communicated  to  ad- 
jacent farms,  from  rubbish  permitted  to 
accumulate  on  the  right  of  way  and  ignited 
by  sparks  from  an  engine  having  no  spark 
arrester.  There  was  no  lease  and  it  did  not 
appear  that  the  defendant  was  not  actually 
operating  trains  on  its  road.  See  dissenting 
opinion  in  Harden  v.  Railroad,  129  N.  C.  354, 
40  S.  E.  184,  55  L.  R.  A.  784  86  Am.  St 
Rep.  747.  The  Massachusetts  case  of  Bras- 
iin T.  Railroad  Co.,  supra,  lays  stress  ou 
the  facts  that  only  a  portion  of  the  railroad 
of  the  lessor  company  was  leased ;  that  said 
company  was  not  going  out  of  business  and 
that  Indemnity  was  taken  by  It  for  the  acts 
of  the  lessee,  thereby  showing  that  both 
parties  understood  defendant  was  not  to  be 
released  by  the  contract  from  the  discharge 
of  its  public  duties.  The  Georgia  cases 
begin  with  Singleton  v.  Railroad,  70  Ga.  464, 
4S  Am.  Rep.  574,  in  which  the  defendant 
permitted  its  lessee  to  do  business  in  Its 
name,  and  in  Its  name  sell  plaintiff  the 
ticket  on  which  be  was  traveling  when  hurt 
by  the  negligence  of  the  lessee.  It  Is  appar- 
ent that,  though  this  was  a  case  of  leasing, 
the  defendant  lessor  was  responsible  because 
It  had  permitted  the  lessee  to  hold  it  out  as 
the  principal  in  making  contracts  with 
the  public  and  particularly  with  the  plain- 
tiff. In  the  Kentucky  case  of  McCabe's 
Adm'r  v.  Railroad,  112  Ky.  861,  60  S.  W. 
1054,  .we  gather  from  the  opinion  tliat  tbe 
Constitution  of  the  state  retained  the  lia- 
bility to  the  public  of  the  original  com- 
pany in  the  event  of  a  lease  or  other  trans- 
fer of  its  properties.  In  Muntz  v.  Railroad 
(La.)  35  South.  024,  64  L.  R.  A.  222,  100 
Am.  St  Rep.  495,  the  opinion  leaves  one 
In  doubt  as  to  whether  tbe  lessor  was  held 
responsible  because  there  was  no  legislative 
authority  for  the  lease,  or  because  all  the 
franchises  and  property  of  the  leasing  com- 
pany were  not  transferred,  or  from  motives 
of  public  policy.  In  tbe  Driscoii  Case,  65 
Conn.  230,  32  Atl.  354,  tbe  lessee  agreed  to 
indemnify  the  lessor,  not  only  against  costs, 
charges,  and  expenses  In  the  management 
of  the  leased  property,  as  was  done  In  the 
case  at  bar,  but  also  against  damages  in- 
curred In  the  operation  of  the  property; 
and  moreover  it  was  agreed  that  the  super- 
intendent of  the  lessee,  who  was  given 
power  to  hire  employes,  must  be  satis- 
factory to  the  lessoi.    Two  judges  dissented 
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in  that  cose.  The  majority  opinion  said 
the  sole  question  was  whether  or  not  the 
defendant  (lessor)  had  transferred  the 
property  to  the  lessee.  In  Lee  t.  Railroad, 
116  Cal.  97,  47  Pac.  832,  88  L.  R.  A.  71, 
58  Am.  St.  Rep.  140,  a  brakeman  was  hart 
becanse  of  bad  rails  and  roadbed.  The  Con- 
stitution of  the  state  contained  a  clause 
inhibiting  the  release  of  the  property  of  a 
lessor  from  liabilil?  for  damages  incurred 
In  the  construction  and  operation  of  the  road ; 
but  the  case  was  decided  against  the  defend- 
ant on  the  ground  that,  in  the  absence  of  an 
express  statutory  exemption,  It  remained  li- 
able, notwithstanding  the  lease,  for  the  prop- 
er construction  of  the  road,  station  houses, 
etc.  The  opinion  approves  the  doctrine  of 
St  liOnis,  etc,  R.  R.  t.  Curl,  28  Kan.  622, 
which  holds  a  leasing  company  liable  for  the 
->missIon  of  a  duty  In  the  construction  of  the 
road,  but  exonerates  it  from  responsibility 
for  torts  in  the  handling  of  trains  and  the 
uianagement  of  the  road.  The  Kansas  opinion 
was  prepared  by  Justice  Brewer,  now  of  the 
Supreme  Court  of  the  United  States,  and  in- 
'lorsed  the  New  Tork  decisions  concerning 
the  liability  of  lessors  for  injuries  due  to 
defects  in  leased  property,  citing  Swords  v. 
Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295,  and 
Ditchett  y.  Railroad,  67  N.  Y.  425.  In  Rail- 
road Co.  V.  Morris,  68  Tex.  49,  3  S.  W.  457, 
there  was  no  statutory  authority  for  the 
lease.  The  South  Carolina  cases  most  strong- 
ly support  the  plaintiff's  position;  whereas 
the  Massachusetts  cases  can  hardly  be  said 
to  lend  it  any  support  Opinlous  holding  the 
lessor  liable  for  the  torts  of  the  lessee,  when 
the  leasing  is  authorized  by  statute,  leave 
the  impression  that  the  courts  lay  hold  of 
rarloos  general  rules  of  corporation  law, 
having  very  remote  bearing  on  the  Immedi- 
ate question,  In  order  to  enforce  what  the 
deciding  tribunal  happens  to  think  would  be 
a  salutary  rule.  Much  stress  Is  laid  on  the 
fact  that  the  corporation  Is  an  artlfldal,  in- 
ittead  of  a  natural,  person  and  derives  Its 
[lowers  from  the  state.  How  this  dogma  can 
restrict  the  right  of  a  railway  company  to 
lease  its  property  when  the  statute  gives  the 
right  in  unqualified  terms.  Is  not  easy  to 
perceive.  The  proposition  that  a  railway 
company  is  bound  to  i)€rform  all  Its  charter 
duties,  and  all  Its  primary  duties  to  the  pub- 
lic, whether  Imposed  by  the  charter  or  the 
common  law,  is  sound.  But  the  proposition 
that  the  Legislature  may  authorize  it  to 
transfer  to  any  other  company  by  lease  the 
performance  of  those  duties  is  equally  sound. 
The  mischief  which  it  is  supposed  would  re- 
salt  If  leasing  railway  companies  are  not 
held  responsible  for  torts,  In  that  leases 
to  Irresponsible  companies  would  be  made 
for  the  purpose  of  evading  liabilities,  is  met 
by  two  answers:  First,  if  that  was  the  in- 
tention, on  proof  of  the  fact,  the  lease  would 
be  disregarded  like  any  other  fraudulent  con- 
r^ance,    and   the  lessor   held   responsible; 


second,  our  statutes  require  one  half  of  the 
capital  stock  of  a  street  railway  company 
to  be  subscribed  and  10  per  cent  of  the  sub- 
scriptions to  be  paid  up  in  cash ;  and  to  that 
extent,  at  least,  a  lessee  company  would  have 
to  start  with  assets.  Rev.  St  1899,  {  1186. 
In  the  case  at  bar  the  capital  stock  of  the 
Transit  Company  Is  $20,000,000,  and  it  must 
have  $LOOO,000  of  paid-up  capital. 

The  policy  of  the  state  in  regard  to  such 
contracts  was  settled  by  the  Legislature 
when  it  authorized  the  leasiug  of  the  prop- 
erty of  one  street  railway  company  to  an- 
other. The  policy  is,  of  course,  to  permit 
such  leases;  for  the  very  highest  evidence 
of  the  public  policy  of  any  state  Is  its 
statutory  law.  But  it  is  said  that  the  true 
public  purpose  Is  to  penult  the  lease,  but 
bold  the  leasing  company  answerable  for  the 
torts  of  the  lessee.  Inasmuch  as  there  is 
legislation  on  the  subject,  the  policy  of  the 
state  must,  as  said,  be  derived  from  the  en- 
acted laws.  If  it  appears  on  a  fair  inter- 
pretation of  the  statutes  authorizing  the 
leasing  that  the  Legislature  contemplated 
a  continuance  of  the  liability  of  the  lessor, 
the  law'  should  be  so  declared;  but  if  it 
appears  that  the  Legislature  did  not  construe 
this  liability  agaiust  the  leasing  company, 
but  authorized  leases  of  street  railway  prop- 
erties with  all  the  legal  effects  pertaining  to 
lease  contracts  at  common  law,  then  the 
courts  have  no  right  to  partially  annul  the 
legislative  intention,  or  engraft  on  the  law 
an  exception  in  the  Interest  of  what  they  be- 
lieve would  be  good  policy.  This  whole 
question  is  not  one  of  public  policy  at  all. 
but  of  legislative  intention — of  statutory 
construction.  The  public  policy  notion  mis- 
conceives and  misses  the  essential  inquiry. 
We  have  a  statute  broadly  authorizing  con- 
tracts like  the  one  before  us,  and  the 
primary  inquiry  Is  whether  or  not  the  stat- 
ute discloses  an  intention  on  the  part  of 
the  Legislature  to  hold  the  leasing  railway 
company  responsible  for  torts  after  the  lease 
is  executed  and  the  property  transferred. 
The  first  rule  for  the  interpretation  of  stat- 
utes Is  that  their  meaning  must  be  collected, 
if  possible,  from  the  language  used.  Of 
ooorse,  if  a  certain  interpretation  would  lead 
to  absurd  or  Iniquitous  results.  It  will  not 
be  adopted  unless  compelled  by  the  language. 
Bowers  v.  Smith,  111  Mo.  45,  20  S.  W.  101, 
16  L.  R.  A.  754,  33  Am.  St  Rep.  491;  Fos- 
burgh  V.  Rogers,  114  Mo.  122,  21  a  W.  82, 
19  L.  R.  A.  201;  Chouteau  v.  Railway  Co., 
122  Mo.  376,  22  S.  W.  458,  30  S.  W.  299; 
Lamar,  etc.,  v.  Lamar,  128  Mo.  188.  26  S. 
W.  1025,  31  S.  W.  756,  82  L.  R.  A.  157.  We 
may  allow,  therefore,  that  the  court  may 
take  into  consideration  what  It  believes 
would  be  for  the  common  weal  to  this  ex- 
tent namely,  that  if  one  construction  would 
be  mischievous  and  another  beneficial,  and 
the  language  of  the  enactment  permits  either 
to  be  adopted,  the  salntary  one  will  be  pre- 
ferred.   The  statute  with  which  we  are  deal- 
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Ing,  after  enumeratllig  otber  powers  of  street 
railway  compaules  organized  under  tlie  law, 
provides:  "Seventh,  to  purchase,  lease,  or 
acquire  by  other  lawful  contract,  which 
shall  include  the  right  to  purchase  the  cap- 
ital stock  and  bonds  of  other  street  rail- 
road companies,  and  to  bold  and  dispose  of 
the  same,  and  to  hold,  use  and  operate  any 
street  railroad  or  roads,  with  all  and  singu- 
lar its  or  their  franchises  and  properties 
of  every  description  belonging  to  any  other 
street  railroad  corporation  or  corporations: 
Provided,  that  such  purchase,  lease  or  other 
contract  be  authorized  or  approved  by  the 
vote  of  the  holders  of  two-thirds  In  amount 
of  the  capital  stoclc  of  the  company  so  pur- 
chasing, leasing  or  otherwise  contracting 
therefor  at  a  meeting  called  for  that  pur- 
pose upon  twenty  days'  notice  published  In 
some  newspaper  of  the  city  or  county  where 
the  general  office  of  such  street  railroad  com- 
pany may  be  located,  or  by  written  notice 
mailed  to  the  last  known  address  of  each 
registered  stockholder  twenty  days  before 
such  meeting;  and  provided  further,  such 
roads  connect  with  or  intersect  each  other 
80  as  to  allow  a  single  passage  one  way 
over  each  road  f6r  a  single  fare.  Klghth,  to 
sell,  lease  or  dispose  of  by  any  other  lawful 
contract,  to  any  other  street  railroad  com- 
pany. Its  railroad  rights,  franchises,  includ- 
ing the  right  to  be  a  corporation,  and  all 
and  singular  Its  other  properties  of  every 
character  and  description:  Provided,  that 
such  sale,  lease  or  other  contract  disposing 
of  Its  railroad,  franchises  and  other  proper- 
ties, sliall  be  first  authorized  or  approved 
by  the  vote  of  two-thirds  in  amount  of  the 
holders  of  its  capital  stock  at  a  regular  or 
called  meeting  of  Its  stockholders  convened 
pursuant  to  such  notice  as  Is  required  In 
the  next  preceding  clause."  Rev.  St  1899, 
i  1187. 

It  will  be  seen  that  the  statute  author- 
izes any  railway  company  to  purchase,  lease, 
or  acquire  by  other  lawful  contract,  all  the 
franchises  and  property  of  every  description 
belonging  to  any  other  street  railway  cor- 
poration, Including  the  stock  and  bonds  of 
the  latter,  and  further  authorizes  the  pur- 
chasing or  leasing  company  to  hold,  use, 
and  operate  the  railway  leased.  The  stat- 
ute further  authorizes  any  street  railway 
company  to  sell,  lease,  or  dispose  of  by  any 
other  lawful  contract,  to  anotlier  company, 
its  railroad  rights  and  franchises.  Includ- 
ing the  right  to  be  a  corporation,  and  all 
and  singular  Its  other  properties  of  every 
description.  We  remark  that  as  the  Leg- 
islature granted  street  railway  companies 
the  power  to  dispose  of  their  franchise 
to  be  a  corporation,  It  could  never  have 
been  the  Intention  to  hold  such  companies 
responsible  for  the  acts  of  a  company  ac- 
quiring the  franchises.  When  a  company 
disposes  of  Its  right  to  be  a  corporation.  It 
practically  passes  out  of  existence,  and  can- 
not be  held  responsible  In  any  legal  method 


which  occurs  to  us.  Moreover  a  company 
is  authorized  by  said  lease  or  other  lawful 
contract,  to  dispose  of  all  its  property,  which 
shows  that  the  lawmaking  body  did  not 
expect  it  to  still  stand  responsible  for  the 
acts  of  the  vendee;  for  how  could  It  be  held 
responsible  after  all  its  property  was  gone? 
But  it  is  argued  that  those  provisions  take 
effect  only  in  the  case  of  sales.  The  words 
of  the  statute  are  "to  sell,  lease  or  dispose 
of  by  any  other  lawful  contract."  Take  the  In- 
stance of  a  lease  for  a  long  term  of  years, 
covering  all  the  leasing  company's  property 
of  every  kind  and  character;  in  what  way 
would  it  be  practicable  to  collect  Judgments 
from  such  a  company?  It  is  true  the  rever- 
sion of  the  property  might  be  sold  under  ex- 
ecution, but  that  would  be  of  very  little 
value  to  the  purchaser  if  it  was  under  an 
unexpired  term  longer  ttian  an  ordinary 
lifetime.  To  our  minds,  it  is  palpable  from 
the  statute  itself,  that  the  Legislature  never 
thought  of  holding  the  leasing  company  an- 
swerable for  the  torts  of  the  lessee.  It  fully 
intended  to  make  the  latter  responsible;  at 
least  for  all  torts  occurring  in  the  operation 
of  the  road.  -  Moreover,  It  is  repugnant  to 
every  principle  of  law  or  Justice  to  hold  one 
person  or  company  responsible  for  the  neg- 
ligence of  another  which  It  had  no  power  to 
prevent  The  statute  empowers  the  lessee 
company  to 'Operate  the  road,  and  unless  the 
power  of  control  Is  reserved  by  the  lessor  In 
the  lease,  the  operation  will  be  without  any 
Interference  by  the  lessor.  Could  the  Legis- 
lature expect  that.  In  that  contingency,  the 
lessor  should  stand  answerable  for  negligent 
torts?  To  BO  hold  would  largely  annihilate 
the  privileges  granted  by  the  statute — would 
frustrate  the  purpose  of  the  lawmaking  body. 
That  the  lessee  company  Is  not  responsible  Is 
a  view  strongly  enforced  by  our  statute  In 
regard  to  the  construction  of  laws,  the  first 
clause  of  which  declares  that  "when  technical 
words  and  phrases,  having  a  peculiar  and  ap- 
propriate meaning  In  law,  are  used  in  a  stat- 
ute, they  shall  be  understood  according  to 
their  technical  import  unless  that  meaning 
Is  plainly  repugnant  to  the  Intent  of  the 
Legislature,  or  of  the  context  of  the  same 
statute."    Rev.  St  1899,  S  4160. 

Now,  the  word  "lease"  has  a  settled  tech- 
nical Import  It  Imports  a  contract  by  which 
one  pei-sou,  either  natural  or  artificial,  de- 
vests himself  or  Itself  of,  and  another  person 
takes  possession  of,  lands  or  chattels  for  a 
term.  Certain  immunities  and  responsibili- 
ties attach  to  every  lease  by  the  well-settled 
rules  of  law  unless  there  are  covenants  to 
the  contrary.  One  of  these  incidents  Is  that 
if  the  demised  property  la  turned  over  to  the 
lessee  in  good  condition,  the  lessor  Is  not 
afterwards  liable  for  damages  resulting  from 
the  negligent  use  of  the  property  by  the  les- 
sea  Ward  v.  Fagin,  101  Mo.  669,  14  S.  W. 
738,  10  L.  R.  A.  147,  20  Am.  St  Rep.  050; 
Gordon  v.  Peltzer,  56  Mo.  App.  599;  Maneuso 
T.  Kansas  City,  74  Ma  App.  138.    According 
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to  th«  mandate  of  the  Btatntes  for  tber  con- 
struction of  laws,  the  word  "leased*  in  tbe 
■treet  railway  atatntea  must  receive  Its  or- 
dinary legal  meanins,  for  there  is  nothing 
In  the  context  repugnant  to  that  meaning; 
but,  on  the  other  hand,  all  the  contextual 
language  points  to  a  conclusion  that  the  Leg- 
islature used  the  word  In  its  usual  sense. 
Hence  we  bold  that,  in  authorizing  a  street 
railway  company  to  lease  its  property  and 
antliorlzing  the  lessee  to  operate  the  property 
thus  leased,  the  Legislature  Intended  that  the 
lessee  should  be  answerable  for  tbe  manner 
In  which  It  used  tbe  property  and  the  lessor 
should  not  be.  Furthermore,  it  happens  that 
there  have  been  other  statutes  enacted  in 
this  state  antliorlzing  a  railway  company  to 
lease  its  property,  )n  which  the  Legislature 
expressly  provided  for  the  retention  of  liabil- 
ity on  the  part  of  the  lessor  for  the  proper 
performance  of  the  duties  it  owed  the  public. 
McCoy  V.  Railroad  C!o..  86  Mo.  App.  445. 
The  same  court  which  decided  the  McCoy 
Case,  stated  in  Brown  v.  Railroad,  27  Mo. 
App.  394,  400,  that  railway  companies  can- 
not "by  a  lease  without  the  consent  of  the 
■tate^  escape  responsibility  for  the  acts  of 
the  lessee  •  •  •  but  with  such  consent 
may  undoubtedly  do  so";  citing  various 
cases,  including  Mahoney  v.  Railroad,  63  Me. 
68.  Tbe  opinion  then  calls  attention  to  the 
fact  tliat  by  section  790  of  the  Revised  Stat- 
utes of  1879  (section  1060,  Rev.  St  1899)  It 
Is  provided  that  any  railroad  company  in  this 
state  leasing  its  road  to  a  corporation  of  an- 
other state,  should  remain  liable  Just  as  if  It 
operated  tbe  road  Itself.  See,  too,  Main  v. 
Railroad,  18  Mo.  App.  38a  In  Markey  v. 
Railroad,  185  Mo.  348, 84  S.  W.  61,  the  liability 
of  the  leasing  compaay  was  eicpressly  re- 
served by  the  statutes  and  hence  the  case  is 
not  In  point  as  an  authority  on  tbe  question 
before  us.  But  from  it  and  other  cases,  and 
from  the  statutes  themselves,  we  learn  that 
tbe  Legislature  of  this  state  has  not  omitted 
from  enactments  authorizing  railway  leases, 
clauses  reserving  liability  against  a  leasing 
railway  company  for  tbe  torts  of  the  lessee, 
when  the  purpose  was  to  continne  the  re- 
sponsibility of  the  former.  Hence  It  is  fair 
to  presnnae  that  when  no  reservation  of  lia- 
bility was  made  in  the  act,  either  by  express 
words  or  by  implication,  the  intention  was 
that  the  lessee  alone  should  be  answerable 
for  its  torts.  That  this  interpretation  of  tbe 
statute  is  a  sound  one,  is  maintained  by 
practically  all  the  elementary  treatises  and, 
lo  our  Judgment,  by  the  weight  of  Judicial 
opinion.  The  following  cases  are  directly  in 
point  Arrowsmltb  v.-  Nashville,  etc.,  Co. 
(C.  C.)  57  Fed.  166:  Heron  v.  Railroad,  68 
Mhin.  542,  71  N.  W.  706 ;  Hayes  v.  Railroad, 
74  Fed.  279,  20  C.  O.  A.  52;  Caruthers  v. 
Railroad  (Kan.)  54  Pac.  678,  44  L.  R.  A.  737; 
Mahoney  v.  Railroad,  63  Me.  69 ;  St  L.  R.  R. 
V.  Curl,  28  Kan.  622;  Scziwak  v.  Railroad, 
4  Pa.  Dist  R.  339;  Lakln  v.  Railroad.  13  Or. 
436,  11  Pac:  68,  67  Am.  Bep.  26;  Gwathney 
96  S.W.— 18 


T.  Railroad,  12  Ohio  St  92;  Texas,  etc.,  v. 
Mangum,  68  Tex.  342,  4  S.  W.  617;  Fisher  v. 
Railroad,  84  Hun  (N.  Y.)  433;  Dltchett  v. 
Railroad,  67  N.  Y.  425;  Mayer  v.  Railroad, 
113  N.  Y.  811,  21  N.  B.  60;  Miller  y.  Railroad, 
126  N.  Y.  118,  26  N.  B.  35. 

The  reasoning  of  these  cases  Is,  in  the 
main,  that  when  the  Legislature  by  statute 
confers  the  authority  on  a  railroad  company 
to  lease  its  properties,  and  on  another  com- 
pany to  take  and  operate  them,  and,  pursuant 
to  such  statute,  a  lease  is  made  turning  over 
all  property  in  an  unrestricted  way  to  the 
lessee,  the  proper  view  Is  that  the  Legisla- 
ture intended  that  all  the  ordinary  incidents 
of  a  lease  should  accompany  tbe  transaction 
and  the  lessor  not  remain  liable  for  operat- 
ing torts.  In  Plnkerton  v.  Railway  (Pa.) 
44  Atl.  284,  tbe  court  said :  "The  last  point 
made  by  appellant  Is  that,  even  if  the  Penn- 
sylvania Traction  Company  was  Incorporat- 
ed, the  lease  to  it  by  the  Columbia  ft  Donegal 
Railway  did  not  exonerate  the  latter  from 
liability.  But  such  a  proposition  is  contrary 
to  all  tbe  established  rules  of  law  in  regard 
to  lessor  and  lessee.  The  latter  steps  Into 
the  place  of  the  former.  Is  substituted  for 
him,  and  assumes  all  subsequent  liabilities 
incurred  in  the  operation  of  the  property 
leased.  That  Is  the  very  ground  on  which 
It  is  held  that  a  corporation  cannot  lease  or 
transfer  any  part  of  its  franchises  without 
express  legislative  or  charter  authority.  Nel- 
son V.  Railroad  Co.,  26  Vt  721,  62  Am.  Dec. 
614.  If  a  lease  did  not  exonerate  tbe  lessor, 
but  left  bis  liability  unaffected,  and  only 
added  the  liability  of  tbe  lessee,  no  one  could 
possibly  be  hurt  by  it  or  have  any  standing 
to  complain.  It  is  conceded  that  a  franchise 
is  a  duty  Imposed,  as  well  as  a  privilege 
granted,  by  the  state,  and  the  duty  cannot 
be  avoided  or  transferred  to  another  with- 
out the  state's  authority.  But  when  such  au- 
tliority  is  shown,  as  in  the  act  of  1887,  to 
motor-power  companies  to  assume  by  lease 
the  operation  of  passenger  railway  compan- 
ies, it  must  be  construed  as  a  grant  with  all 
the  ordinary  attributes  of  such  authority  be- 
tween lessor  and  lessee,  unless  tbe  statute 
or  the  contract  makes  a  reservation  of  con- 
tinuing liability  In  the  lessor.  Neither  is 
alleged  in  the  present  case.  Neither  Van 
Steuben  v.  Railroad  Co.,  178  Pa.  887,  35  Atl. 
992,  34  L.  R.  A.  577,  nor  Hanlon  v.  Turnpike 
Co.,  182  Pa.  115,  37  AU.  943,  have  any  bear- 
ing on  the  present  question.  In  the  former 
the  lessee  was  a  New  Jersey  company,  and  it 
was  held  that  the  statute  authorizing  rail- 
roads to  lease  their  lines  did  not  extend  to  a 
foreign  corporation ;  and  in  the  latter  It  was 
said  that  there  was  no  evidence  of  authority 
to  make  the  lease.  The  remarks  on  this  sub- 
ject must  therefore  be  taken  as  applied  to 
the  state  of  facts  then  before  the  court  In 
other  states  there  is  some  conflict  in  the 
cases,  and  some  difference  of  opinion  among 
the  text-writers  as  to  the  weight  of  author- 
ity.   But,  as  is  well  said  In  5  Thompson, 
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Corik  I  5884,  note,  after  statins  the  admitted 
rule  that,  if  the  lease  is  not  valid,  there  la  a 
contlnning  liability  of  the  lessor:  'Some  of 
the  courts  state  the  doctrine  loosely,  without 
any  apparent  regard  to  the  question  whether 
the  lease  was  lawful  or  unlawful.  *  *  • 
But,  by  running  back  through  the  decisions 
of  these  courts  on  the  subject.  It  will  gen- 
erally be  found  that,  In  the  first  case  stating 
the  doctrine,  stress  was  laid  on  the  fact  that 
the  Legislature  had  not  authorized  the  rail- 
road company  to  assign  Its  franchises,  or 
devolve  its  public  duties  upon  another  per- 
son or  corporation.'  This  points  out  clearly 
the  source  of  most  of  the  conflict  in  the  cases. 
Two  of  them  are  specially  relied  on  by  appel- 
lant, and  were  cited  In  Hanlon  v.  Turnpike 
Co.,  supra,  Nelson  v.  Railway  Co.,  26  Vt  717, 
62  Am.  Dec.  614,  and  Railway  Co.  v.  Brown, 
84  U.  8.  446,  21  L.  Ed.  675.  In  the  former  it 
nowhere  appears  that  the  lease  was  author- 
ized by  law,  and  in  the  latter  the  railroad 
was  operated  Jointly  by  the  lessee  and  the  re- 
ceiver of  the  lessor,  and  the  passage  ticket 
which  was  the  basis  of  the  action  was  Issued 
In  the  name  of  the  lessor  company.  On  the 
general  subject  see  Booth,  St  Ry.  Law,  425 ; 
Pierce,  R.  R.  283;  Patt  Ry.  Ace.  Law,  130, 
131;  19  Am.  &  Bng.  Bnc.  Law,  891,  note. 
After  consideration  of  both  views,  we  are  of 
opinion  that  the  settled  principles  of  law  and 
the  decided  weight  of  authority  are  in  favor 
of  the  rule  that  where  a  lease  is  duly  author- 
ized by  law,  there  is  no  further  liability  of 
the  lessor  for  negligence  of  the  lessee  in  the 
operation  of  the  road."  In  the  Heron  Case, 
68  Minn.  542,  71  N.  W.  700,  It  is  said  that  In 
enacting  a  statute  authorizing  the  lease  with- 
out retaining  the  liability  of  the  lessor,  the 
Legislature  impliedly  relieved  It  from  liabil- 
ity. The  same  doctrine  Is  maintained  in  the 
Carmthers  Case  decided  by  tbe  Supreme 
Court  of  Kansas,  and  in  most  of  the  other 
cases  cited  above.  Tbe  New  Tork  courts 
hold  that  an  unrestricted  lease  of  a  railway, 
made  pursuant  to  a  statute  which  confers  on 
tbe  lessee  tbe  right  to  take  and  operate  the 
property,  stands  like  any  other  case  of  leas- 
ing, and  that  If  tbe  lessor  turns  the  property 
over  to  the  lessee  without  any  reservation  of 
control,  the  latter  alone  is  responsible  for  the 
negligent  use  of  It  In  tbe  following  text- 
books the  doctrine  that  tbe  lessor  ceases  to 
be  responsible  Is  maintained.  2  Elliott  Rail- 
roads, {  469;  Pierce  on  Railroads,  213,  2S4; 
Booth,  St  Ry.  Law,  |  425;  6  Thompson,  Cor- 
porations, f  5884;  Nellls,  Surface  Railroads, 
p.  266,  {  16;  Nellls,  St  R.  Ace.  Law,  p.  488,  { 
6;  Noyes,  Intercorporate  Relations,  {  219,  par- 
ticularly page  816.  See,  also,  comments 
made  by  Judge  Redfleld  in  his  work  on  Rail- 
ways on  the  decision  of  Nelson  v.  Railroad, 
26  Vt  721,  62  Am.  Deo.  614.  In  commenting, 
he  says  that  the  effect  of  legislative  con- 
sent to  the  lease  was  not  met  or  decided  in 
the  Nelson  Case.  Redfleld,  Railways,  p.  618, 
note. 
Of  course,  those  commentators  recognize 


the 'division  of  judicial  authority  on  tbe  qnea- 
tion;  but  every  one  of  them  gives  his  voice 
in  favor  of  the  soundness,  on  principle,  of 
tbe  pn^KMltlon  that  tbe  leasing  company  Is 
not  responsible  for  damage  entailed  by  tbe 
negligence  of  the  lessee  in  the  operation  of 
tbe  road  when  the  leasing  is  done  under  stat- 
utory authority.  Plaintiffs  injury  was  not 
caused  by  a  bad  roadbed,  or  by  anything  but 
the  carelessness  of  the  crew  of  tbe  car  on 
which  she  was  riding;  that  is,  tbe  careless- 
ness of  the  Transit  Company's  employes, 
whom  the  United  Railways  Company  had 
not  the  least  opportunity  to  control  There- 
fore, for  the  foregoing  reasons,  we  think  the 
Judgment  in  favor  of  the  United  Railways 
'Company  on  the  present  record,  was  for  the 
right  party,  and  should  be  affirmed.  If  evi- 
dence was  adduced  to  show  tbat  it  was  con- 
templated from  tbe  flrst  by  the  Incorporation 
of  the  two  companies  that  the  property  should 
be  leased  to  the  Transit  Company  in  order  to 
accomplish  a  fraudulent  purpose,  and  that 
the  alleged  lease  was  a  sham;  or  any  other 
fact  was  proved  to  show  it  was  not  made  In 
good  faith,  but  to  protect  the  United  Railways 
Company  from  debts  and  Judgments,  a  very 
different  proposition  would  be  presented  for 
decision.  The  essential  fact  to  be  shown  to 
overthrow  the  lease  is  that  it  was  not  tx>na 
fide,  but  colorable — was  a  fraudulent  con- 
veyance. This,  however,  la  purely  a  question 
of  fact  to  be  established  by  relevant  evidence 
In  the  bill  of  exceptions  touching  such  an  is- 
sue. The  proposition  squarely  asserted  is 
that  the  United  Railways  Company  is  re- 
sponsible, as  a  matter  of  law,  for  tbe  injuries 
of  the  plaintiff,  even  If  its  contract  with  the 
Transit  Company  was  a  lease  in  legal  effect 
and  executed  with  an  honest  purpose.  We 
do  not  assent  to  tbat  proposition,  but  think 
the  liability  of  the  Railways  Company  de- 
pends on  facts  in  pals  and  cannot  be  estab- 
lished by  construing  the  writing  purporting 
to  be  a  lease. 
Tbe  Judgment  Is  affirmed. 

NOBTONI,  J.  (concurring).  1.  It  is  urged 
with  much  force  by  the  learned  counsel  for 
appellant  that  the  document  introduced  in 
evidence  la  not  a  lease,  but  la  rather  an  oi>- 
eratlng  contract  whereby  tbe  Transit  Com- 
pany operated  the  street  railroad  mentioned 
therein,  and  especially  the  line  on  which  the 
plaintiff  received  her  Injury,  either  as  an 
agent  for,  or  the  partner  of,  the  United  Rail- 
ways Company,  the  owner,  and  the  liability 
of  the  United  Railways  Company  is  therefore 
asserted,  first,  upon  the  theory  tbat  tbe 
principal  is  responsible  for  the  negligent  acts 
of  the  agent  committed  within  the  scope  of 
tbe  agent's  authority,  and  while  conducting 
tbe  business  of  the  principal  in  pursuing  the 
agency;  or,  second,  upon  tbe  principle  of 
agency  aa  applicable  to  partnerablps  in  and 
about  the  conduct  of  the  partnership  bnsl- 
nessw  As  appears  from  the  separate  opinlona 
of  each  of  my  associates,  tbere  la  no  disagree- 
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nent  between  the  members  of  this  court  <m 
this  Question.  After  mature  deliberation 
we  all  agree:  First  That  the  legal  effect  of 
the  Instrument  Is  not  such  as  to  establish 
file  relation  of  principal  and  agent,  nor  that 
of  copartnership  between  the  parties,  so  that 
tiie  United  Railways  Company  Is  liable  for 
the  negligent  acts  of  tde  Transit  Company. 
It  is  the  nnanlmous  opinion  of  the  court  on 
the  record  before  us,  and  that  is  a  record  de- 
void of  either  allegation  or  proof  of  fraud 
pertaining  to  the  transaction,  that  the  docu- 
ment  on  Its  face  Is,  as  a  matter  of  law,  a 
lease,  whereby  the  United  Railways  Com- 
pany, the  lessor,  demised  to  the  Transit  Com- 
pany, the  lessee,  the  property  therein  men- 
tioned, etc  Second.  We  are  likewise  all  of 
the  same  opinion  with  respect  to  the  sufiS- 
dency  of  the  showing  made  to  the  effect  that 
the  city  of  St  Louis  had,  by  ordinance,  ac- 
corded Its  assent  to  the  leasing  of  the  rail- 
roads In  question,  in  conformity  with  the 
constltntlonal  proyisions  in  that  behalf. 
From  these  facts.  It  appears  that  there  re- 
mains but  one  question  in  the  case  about 
which  there  Is  conflict  of  opinion,  and  on 
this  qnestlcm  I  fully  and  freely  agree  in  the 
doctrine  and  reasons  therefor  announced  In 
the  very  able  opinion  of  the  court  prepared 
by  Judge  €k>ode. 

2.  Inasmuch  as  the  Identical  question  here 
presented  has  never  been  determined  by  the 
conrts  of  last  resort  in- this  state,  I  deem  it 
not  Improper,  In  view  of  the  difference  of 
opinion  entertained  by  the  members  of  this 
conrt,  to  set  out  a  few  of  the  reasons  which 
have  impelled  me  to  the  conclaslon  announ- 
ced In  the  opinion  of  the  conrt  I  do  not 
write  because  I  feel  that  anything  which 
shonld  have  been  said,  has  been  left  unsaid, 
or  that  I  can  add  anything  of  substantial 
worth  to  the  very  able  and  exhaustive  re- 
view and  reasoning  to  be  found  In  that  opin- 
ion; bnt,  on  the  contrary,  I  contribute  my 
views  for  no  other  purpose  than  to  say  that 
after  an  extended,  careful,  and  candid  in- 
vestigation of  the  subject.  It  has  revealed  it- 
self to  my  mind  as  a  marvel  of  simplicity, 
which  bad  become  much  enmeshed  In  the  In> 
trlcate  reasoning  of  learned  Judges  and  con 
founded  by  the  misapplication  of  wholesome 
general  principles  not  in  the  least  pertinent 
here,  bat  pertaining  to  a  wise  and  sound  pub- 
lic policy  with  respect  to  such  corporations 
as  are  chartered  by  the  state  to  serve  all  of 
the  people,  and,  therefore,  in  their  nature, 
public  Institutions.  And  In  this  connection, 
I  may  say  that  I  have  read  and  re-read  each 
and  all  of  the  authorities  cited  in  the  opinions 
by  my  learned  associates,  both  Judges 
BLAND  and  QOODE,  as  well  as  each  and 
all  of  the  anthwltles  cited  In  the  various 
briefs  on  file  and  ancb  other  cases,  both  in 
this  country  and  In  England,  that  have  come 
under  my  observation,  and  I  have  studied 
every  case  upon  its  merits  with  respect  to  the 
facts  before  the  court  In  each  Individual  in- 
stance, candidly  and  eamestiy  seeking  to  ar- 


rive, with  that  degree  of  accmracy  of  which 
the  subject  Is  worthy,  at  the  correct  principle 
which  should  Influence  the  court  In  its  adjudi- 
cation, if  there  be  any  principle  pertinent 
thereto  other  than  that  which  applies  be- 
tween citizens  generally  In  like  transactions. 
My  labors  In  this  behalf  have  been  rewarded 
by  ascei-talning,  beyond  peradventure,  as  far 
as  my  own  Judgment  and  conscience  are  con- 
cerned, that  the  same  principle  applies  here 
in  determining  the  liability  of  the  lessor  with 
respect  to  the  negligent  acts  of  its  lessee.  In 
which  it  did  not  participate  and  over  which 
It  had  no  control,  as  applies  between  citizens 
generally  arising  out  of  the  relation  of  land- 
lord and  tenant,  and  that  none  other  than 
that  is  pertinent 

There  Is,  Indeed,  a  marked  conflict  notice- 
able upon  the  first  or  cursory  reading  of  the 
authorities.  When  the  cases  are  carefully 
and  studiously  examined,  this  confilct  is 
discovered  to  be  more  apparent  than  real. 
Many  of  the  adjudicated  cases  rest  upon 
facts  where  no  statutory  authority  of  any 
sort  for  the  lease  was  had,  and  of  course  In 
such  cases,  on  the  principle  that  a  chartered 
corporation  cannot  absolve  itself  of  its  obli- 
gation to  the  public  without  the  consent  of 
the  state,  the  lessor  has  been  held  liable. 
Yet  others  rest  upon  facts  where  the  statute 
under  which  the  lease  was  executed.  In  ex- 
press terms,  reserves  the  liability  of  the  les- 
sor, and  of  course.  In  these  cases,  the  liability 
has  been  properly  adjudged  against  the  les- 
sor. In  others,  the  injury,  for  which  the  les- 
sor is  sought  to  be  held  to  answer,  was  oc- 
casioned by  the  neglect  of  the  lessor  in  the 
original  construction  of  the  property  leased, 
and  the  lessor  in  such  cases  has  been  held 
responsible  on  the  same  principle  that  the 
landlord  of  a  building  would  be  held  resiMU- 
slble  for  an  injury  resulting  from  the  negli- 
gent construction  of  a  building  In  the  oc- 
cupancy of  his  lessee.  In  other  cases,  the  In- 
jury, for  which  the  lessor  is  sought  to  be  held, 
was  occasioned  by  the  neglect  of  some  pos- 
itive duty  affixed  by  the  charter  or  general 
statutes  against  the  lessor,  which  cases  pro- 
ceed upon  the  theory  that  such  positive  statu- 
tory obligation  cannot  be  shifted  except  by 
equally  clear  and  positive  statutory  exemp- 
tion therefrom.  And  the  other  class  of  cases, 
like  the  one  at  bar,  present  the  question  of  a 
lease  having  been  made  under  competent  leg- 
islative authority  without  either  express  ex- 
emption from  or  reservation  of  liability  in 
the  lessor,  and  this  latter  class,  and  none 
other,  are  in  point  as  precedents  in  the  case 
before  the  court  The  cases  are  all  properly 
classified  by  Judge  GOODE  In  the  opinion  of 
the  court  and  I  will  not  Increase  my  labor 
by  unnecessarily  pointing  them  out  Many 
of  the  cases  are  classified  by  Judge  Lnrton 
in  Arrowsralth  v.  Nashville,  etc,  Ry.  Co.  (C. 
0.)  67  Fed.  166.  As  said,  it  results  from 
all  of  this  that  but  one  of  the  several  classes 
of  cases  referred  to  are  precedents  here,  and 
that  is  the  line  of  cases  in  which  it  is  sought 
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to  enforce  the  lessor,  under  a  statute  in 
broad  terms  anthorlzlng  tbe  lease  without 
any  express  exemption  from  or  reservation 
of  liability  of  tbe  lessor,  to  respond  for  tbe 
negligent  acts  of  tbe  lessee  whereby  a  third 
party,  not  in  the  employ  of  either,  is  injured. 
Such  are  the  cases  of  Carutbers  ▼.  Railway 
(Kan.)  54  Pac.  673,  44  L.  R.  A.  737,  where  Is 
to  be  found  a  very  learned  and  able  note  on 
the  question.  See,  also,  Arrowsmith  y.  Rail- 
way Co.  (0.  0.)  57  Fed.  165;  Hayes  v.  Rail- 
way, 74  Fed.  279,  20  C  G.  A.  52;  Heron  y. 
Railway  Ck).,  68  Minn.  542,  71  N,  W.  706; 
Mahoney  y.  Railway,  63  Me.  69;  Scizwnk 
y.  Railway  Co.,  4  Pa.  Dist  R.  339;  Laltin 
y.  Railway  Co.,  13  Or.  463,  U  Pa.  68,  57  Am. 
Rep.  25;  Gwatbney  y.  Ry.  Co.,  12  Ohio  St. 
92;  Texas,  etc,  v.  Mangnm,  68  Tex.  342,  4  S. 
W.  617;  Fisher  v.  Railway  Co.,  34  Hun 
(N.  T.)  433;  Ditchett  y.  Railway  Co.,  67  N. 
Y.  425;  Mayor,  etc.,  y.  Railway  Co.,  113  N. 
T.  811,  21  N.  B.  60;  Miller  y.  Railway  Co., 
125  N.  T.  118,  26  N.  B.  35;  Railway  Co.  v. 
Curl,  28  Kan.  622.  In  tbe  case  last  cited, 
then  Judge  Brewer,  now  Mr.  Justice  Brew- 
er of  the  Supreme  Court  of  the  United  States, 
clearly  and  aptly  pointed  out  what  appears 
to  me  to  be  the  correct  distinction  as  follows: 
"Defendant  contends  that  where  the  statute 
authorizes  the  lease  by  one  railway  com- 
pany to  another  of  Its  track,  the  lessor  com- 
pany is  not  responsible  for  Injuries  caused 
by  the  torts  of  the  lessee  company,  and  In 
support  of  that  doctrine  cites  some  author- 
ities. To  a  certain  extent  this  proposition 
is  true.  If  the  Injury  results  from  negligence 
in  tbe  handling  of  trains  or  In  the  omis- 
sion of  any  statutory  duty  connected  with 
the  management  of  the  road,  matters  in  re- 
spect to  which  tbe  lessor  company  could,  in 
the  nature  of  things,  have  no  control,  then 
the  lessee  company  will  alone  be  responsible; 
but  when  the  Injury  results  from  tbe  omis- 
sion of  some  duty  which  the  lessor  itself 
owes  to  the  public  In  the  first  instance — 
something  connected  with  the  building  of  tbe 
road — ^then  we  think  the  company  assum- 
ing tbe  franchise  cannot  divest  itself  of 
responsibility  by  leasing  its  track  to  some 
other  company."  It  presents  Itself  to  my 
mind  as  being  entirely  a  question  of  statu- 
tory construction  or  Interpretation.  Inas- 
much as  the  Legislature  is  presumed  to 
know  the  law,  and  to  know  and  understand 
the  meaning  of  words  in  common  use,  it 
seems  that  when  it  authorized  the  lease  In 
broad  language  without  either  express  ex- 
emption or  reservation  pertaining  to  the  li- 
ability of  tbe  lessor,  it  must  be  understood 
to  have  employed  the  word  "lease"  as  reason- 
able .men  employ  tbe  same  word,  with  tbe 
same  understanding  of  the  law  and  the  mean- 
ing of  tbe  word,  and  to  have  authorized 
the  lease  with  the  same  immunities  and  obli- 
gations as  are  attribute  and  appurtenant  to 
a  lease  between  citizens  generally,  and  that 
the  lessor  could  no  more  be  held  responsible 
under  such  circumstances  for  the  negligent 


acts  of  tbe  lessee  in  which  lie  did  not  partic- 
ipate and  over  which  be  bad  no  control,  than 
a  lessor  of  a  farm  could  be  held  responsible 
for  the  n^ligent  acts  of  his  tenant  in  which 
he  did  not  participate  and  over  which  he 
had  tio  control.  And  for  the  life  of  me,  I  can 
see  no  reason  why  this  principle  is  not  con- 
ducive to  tbe  end  fUways  sought  to  be  at- 
tained by  our  system  of  Jurisprudence,  and 
that  is,  equal  rights  for  one  apd  all  before 
the  law.  On  principle  and  common  Justice 
It  seems  that  the  obligations  and  immunitiea 
Incident  to  a  lease  should  be  Identical  be- 
tween persons,  natural  or  artificial. 

Before  proceeding  further  on  this  line  of 
argument,  however,  I  desire  to  comment 
upon  that  class  of  cases  in  point  and  hold- 
ing contra  to  the  views  herein  indicated. 
Three  points  are  especially  noticeable  about 
those  cases  holding  tbe  lessor  liable  in  a 
lease  authorized  by  the  statute  without  res- 
ervation of  liability  to  such  third  parties 
for  the  negligent  acts  of  the  lessee — cases 
of  the  following  class:  Railway  Co.  v.  Hart, 
209  111.  414,  70  N.  B.  654,  06  L.  R.  A.  75; 
Harden  y.  Railroad,  129  N.  a  354.  40  S.  E. 
184,  65  li.  R.  A.  784.  85  Am.  St  Rep.  747; 
Brown  v.  Railroad,  131  N.  C.  459,  42  S.  B. 
911;  Hawkins  v.  Railroad,  119  Oa.  159,  46 
S.  B.  82.  And  these  three  points  should  be 
enough  In  themselves  to  place  a  careful  and 
discriminating  lawyer  on  bis  guard.  They 
are:  First  The  same  reasoning  Is  scarcely 
employed  in  any  two  of  them.  Now  all  men 
must  concede  this  to  be  a  true  proposition ; 
that  is,  but  one  conclusion  on  any  given 
subject  can  be  the  correct  conclusion,  and  to 
reach  that  conclusion,  but  one  set  of  reasons 
can  lead  inevitably  thereto.  Therefore,  when 
we  see  several  courts  reaching  the  same  con- 
clusion on  a  given  subject  and  each  advancing 
new  and  different  reasons  therefor,  we  are 
usually  dubious  as  to  the  correctness  of  that 
conclusion.  One  of  two  things  is  evident 
with  respect  to  those  cases;  either  the  courts 
have  reached  the  wrong  conclusion  entirely, 
or,  if  the  conclusion  be  correct,  then  some  of 
them  have  assigned  wrong  reasons  therefor,  as 
they  are  evidently  not  in  accord  as  to  why 
their  conclusion  is  correct  This  is  sufBdent  to 
shake  the  confidence  of  the  profession  in  the 
conclusion  reached.  Second.  Another  point 
at)ont  those  cases  Is  that  many  of  them  are 
decided  by  a  divided  court,  and  the  majority 
opinion  is  usually  accompanied  with  an  able 
and  vigorous  dissent  and  this  is  sufDcient  of 
Itself,  ordinarily,  to  shake  one's  confidence  In 
the  authority  of  the  adjudication.  See  Rail- 
road Company  v.  Hart  209  111.  414,  70  N.  B. 
654,  66  L.  R.  A.  75,  where  three  judges  join  in 
a  forceful  dissenting  opinion.  In  Harden  ▼. 
Railroad  Company,  129  N.  C.354, 40  S.  E.  184, 
55  li.  R.  A.  784,  85  Am.  St  Rep.  747,  there 
is  a  very  able  dissenting  opinion  by  Judge 
Cook,  and  also  in  Brown  v.  Railroad  Com- 
pany, 131  N.  C.  455,  42  S.  E.  911,  Judge  Cook 
dissents.  Third.  Several  of  those  cases  are 
predicated  upon  first  or  prior  cases,  where- 
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In  the  question  decided  In  the  latter  case  was 
not  Inrolved,  and  the  thought  Is  suggested, 
from  the  confidence  with  which  the  court  has 
cited  such  prior  case,  that  the  matter  could 
not  have  been  thoughtfully  considered  with 
dne  care  therein,  or  else  such  prior  case  would 
not  hare  been-  cited  as  having  decided  the 
identical  question.  But  all  of  this  is  fully 
treated  of  in  the  opinion  of  the  court  in  this 
case  by  Judge  Goode,  and  I  will  say  no  more 
of  it  except  that  those  considerations  have 
Iirored  suffld'ent  to  shake  my  confidence  in 
those  adjudications. 

Now  It  seems  to  me  tliat  the  correct  view 
to  adopt  with  respect  ta  this  subject  is  that 
It  Is  essentially  one  of  statutory  construction, 
for  we  are  seeking  to  ascertain  what  was  the 
true  intention  of  the  Legislature  in  authoriz- 
ing this  lease.  Entertaining  this  view,  I  have 
aongtat  to  gather  that  intention  from  the 
words  of  the  statute  itself,  and  from  such 
other  legitimate  sources  as  are  competent, 
and  I  learn  that.  In  section  1187,  Rev.  St. 
1899,  every  street  railroad  corporation  is 
declared  to  "have  power"  to  do,  among  other 
things,  the  following :  "Seventh,  to  purchase, 
lease  or  acquire  by  other  lawful  contract, 
which  shall  include  the  right  to  purchase 
the  capital  stock  and  bonds  of  other  street 
railroad  companies,  and  to  hold  and  dispose 
of  the  same,  and  to  hold,  use  and  operate  any 
street  railroad  or  roads,  with  all  and  singular 
its  or  their  franchises  and  properties  of  every 
description  belonging  to  any  other  street 
railroad  corporation  or  corporations:  Pro- 
vided, that  such  purchase,  lease  or  other  con- 
tract be  authorized  or  approved  by  the  vote 
of  the  holders  of  two-thirds  In  amount  of  the 
capital  stock  of  the  company  so  purchasing, 
leasing  or  otherwise  contracting  therefor  at 
a  meeting  called  for  that  purpose  upon  twenty 
days'  notice  published  In  some  newspaper  of  the 
city  or  county  where  the  general  oflSce  of  such 
street  railroad  company  may  be  located,  or  by 
written  notice  mailed  to  the  last  known  ad- 
dress of  each  registered  stockholder  twenty 
days  before  such  meeting;  and  provided  fur- 
ther sndi  roads  connect  with  or  Intersect  each 
other,  so  as  to  allow  a  single  passage  one  way 
over  each  road  for  a  single  fare.  Eighth,  to 
sell,  lease  or  dispose  of  by  any  other  lawful 
contract,  to  any  other  street  railroad  company, 
its  railroad  rights,  franchises,  including  the 
right  to  be  a  corporation,  and  all  and  singu- 
lar its  other  properties  of  every  character 
and  description;  provided,  that  such  sale, 
lease  or  other  contract  disposing  of  its  rail- 
road, franchises  and  other  properties,  shall 
be  first  authorized  or  approved  by  the  vote  of 
two-thirds  In  amount  of  the  holders  of  Its 
capital  stock  at  a  regular  or  called  meeting 
of  its  stockholders  convened  pursuant  to  such 
notice  as  is  required  In  the  next  preceding 
clause;"  Power  to  execute  the  lease  is  here 
conferred  by  the  competent  legislative  author- 
ity of  the  state  in  broad  terms  without  any 
express  exemption  from  or  reservation  of 
liability  Is  the  lessor.   The  Legislature,  In  its 


endeavor  to  expressly  authorize  the  lease, 
went  so  far  as  to  say  that  the  lessor  company 
Is  not  only  authorized  to  demise  Its  tangible 
property,  but  expressly  provided  as  well  that 
it  might  lease  out  "Its  right  to  be  a  corpora- 
tion." Now  it  seems  to  me  that  when  the 
lessor  Is  authorized  to  farm  out  Its  right  to 
existence,  which  seems  to  preclude  the  notion 
of  Its  remaining  in  esse.  It  Is  manifest  from 
this  alone  that  there  could  be  no  Implication 
arising  from  a  fair  construction  of  the  con- 
text of  the  act;  that  the  company,  after  hav- 
ing parted  with  Its  right  and  rendered  Itself 
Incap.nble  of  existence,  should  remain  liable 
for  the  acts  of  Its  lessee.  We  are  endeavor- 
ing now  to  ascertain  the  legislative  Intent 
from  the  words  of  the  act  Of  course  It  Is 
understood  that  the  lessor  In  this  case'  did 
not  purport  to  demise  its  right  to  be  a  corpo- 
ration, but,  on  the  contrary,  It  expressly  re- 
served that  right  by  apt  words  In  the  lease. 
Assuming,  for  the  purpose  of  ascertaining  the 
legislative  Intent,  tliat  the  company  did  ac- 
tually farm  out  its  right  to  be  a  corporation 
to  another,  it  seems  to  me  that  the  lessor,  in 
the  very  nature  of  things,  having  parted  with 
Its  right  to  existence,  parted  as  well  with  Its 
existence  and  thereby  rendered  Itself,  as  an 
entity,  Incapable  of  answering  for  the  defaults 
of  its  lessee.  I  must  confess,  however,  that 
I  cannot  reconcile  this  provision  with  the  idea 
of  a  lease;  for  to  constitute  a  valid  lease, 
there  must  be  a  reservation  of  rents  and  the 
I  lessor  must  have  an  existence  in  order  to  en- 
force such  reservation  of  rents.  But  be  that 
as  It  may,  it  is  a  provision  of  the  statute  be- 
fore the  court,  and  It  Is  proper  to  take  It  Into 
consideration  when  seeking  to  determine 
whether  the  lawmakers  Intended  that,  by 
Implication,  the  lessor  should  remain  liable. 
The  provision  positively  militates  against  the 
notion  of  implied  continued  liability  resting 
upon  the  lessor  for  the  negligent  acts  of  the 
lessee  In  which  it  has  not  participated  and 
over  which  it  had  no  control.  Now,  in  as- 
certaining the  meaning  of  the  I.ieglslature  in 
this  behalf  and  interpreting  its  language, 
we  must  remember  that  it  is  fundamental  and 
axiomatic  that  "the  Legislature  are  presumed 
to  know  existing  statutes  and  the  state  of  the 
law  relating  to  the  subjects  with  which  they 
deal."  Sutherland  on  Stat  Const  (2  Ed.)  | 
447.  With  this  rule  before  us,  let  us  examine 
and  ascertain  what  was  the  state  of  the  law 
and  existing  statutes  in  the  minds  of  the  Leg- 
islature. The  answer  must  be  and  is  that 
the  Legislature  knew,  when  It  employed  the 
word  "lease"  in  the  statute,  that  the  term  had 
a  well-understood  and  definite  meaning  in 
the  law.  To  lease  Is  to  transfer,  for  a  term 
specified  therein,  from  the  lessor  to  the  lessee, 
the  property  therein  demised.  There  are 
certain  well-known  qualities,  incidents,  obli- 
gations, and  Immunities  pertaining  to  a  lease 
which  are  well  ascertained  and  settled  in  the 
law,  among  which  Is  that  at  common  law,  the 
lessor  is  not  answerable  for  the  tenant's  n^- 
llgence  in  the  use  or  occupancy  of  the  leased 
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premises  resulting  In  Injury  to  a  third  person, 
unless  some  right  of  control  In  such  re8i)ect 
la  retained  by  the  lessor.  2  Wood,  L.  &  T. 
(2d  Ed.)  851.  Now  this  being  the  state  ot 
the  law  on  the  question,  the  rule  of  construc- 
tion stated  supra  requires  the  court  to  hold 
that  the  Legislature  knew  this  full  well  and 
knew  what  other  reasonable  men  knew;  1.  e., 
unless  it  affixed,  by  express  language,  other 
and  additional  obligations  as  Incident  to  the 
word  "lease"  thus  employed  than  those  which 
were  ascertained  and  settled  in  the  law,  it 
would  be  understood  to  have  Intended  none. 
Entertaining  this  view,  as  said  before,  the 
whole  matter  seems  to  me  to  be  one  of  great 
simplicity  and  after  much  wandering  through 
mazes  of  authorities,  which,  to  my  mind,  con- 
fuse the  subject  by  attempting  the  application 
of  farfetched  principles  and  remote  doctrines 
pertaining  to  public  corporations  and  public 
policy  with  respect  thereto,  I  am  persuaded 
that  the  only  correct  solution  is  to  be  found 
by  the  courts  remaining  in  close  proximity 
to  the  subject  and  adhere  to  the  reasoning 
Indicated,  just  as  we  would  were  a  citizen  at- 
tempting to  bold  a  farmer,  who  had  let  his 
premises  to  a  tenant  without  reserving  any 
portion  of  the  management  or  control,  for  the 
negligent  acts  of  such  tenant,  in  which  the 
lessor  did  not  participate  and  over  which  he 
had  no  control.  And  in  such  case,  no  one 
would  attempt  to  argue  or  affix  liability  on 
the  lessor.  Now,  that  this  is  the  correct  view 
appears  to  me  to  be  settled  beyond  all  ques- 
tion from  the  language  of  the  first  clause 
of  oiir  statute  on  "laws"  or  the  "construction 
of  statutes  "  bearing  in  mind,  as  said  by  Mr. 
Sutherland,  "The  Legislature  are  presumed 
to  know  the  existing  statutes  and  the  state 
of  the  law  relating  to  the  subjects  with  which 
they  deal."  We  find  that,  at  the  time  the 
Legislature,  in  its  wisdom,  provided  the 
act  authorized  In  the  lease,  it  bad  before 
it  the  following  statutory  provision  on  the 
c()nstructlon  of  statutes:  "The  construction 
of  all  statutes  of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless  such  con- 
struction be  plainly  repugnant  to  the  intent 
of  the  Legislature,  or  of  the  context  of  the 
same  statute:  First,  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases  hav- 
ing a  peculiar  and  appropriate  meaning  in 
law,  shall  be  understood  according  to  their 
technical  import,"  etc.  Section  41(«>,  Rev.  St 
1890.  Now  with  this  statute,  addressed  as 
It  Is  to  the  courts  commanding  that  they  shall 
so  hold  with  respect  to  the  meaning  of  the 
word  "lease"  employed,  on  what  legitimate 
process  of  reasoning  can  the  court  arrive 
at  a  conclusion  other  than  that  the  Legisla- 
ture Intended  that  the  court  should  perform 
its  positive  duty  Imposed  by  this  statute  and 
hold  that  the  word  "lease"  employed  by 
them  Is  a  lease  as  understood  in  the  law  with 
Its  ordinary  qualities,  incidents,  attrlbates. 
Immunities,  and  obligations,  and  none  other. 


Now,  the  only  presumption  the  couK  can  in- 
dulge Is  that  of  laudable  motives  and  correct 
conduct.  We  cannot  and  we  will  not,  for  It 
is  against  common  sense  and  good  morals  to 
do  so,  presume  that  the  Legislature  deliber- 
ately enacted  the  statute  employing  the  word 
"lease,"  intending  that  the  courts  should 
stultify  themselves  by  as  deliberately  proceed- 
ing contrary  to  the  positive  commands  of  the 
statute  on  the  construction  of  law,  quoted 
supra,  and  hold  that  the  word  "lease,"  as 
employed,  was  intended  to  have  a  meaning 
other  tlian  that  ordinarily  understood  In  the 
law.  To  sustain  the  contention  of  appellant 
in  this  case,  and  engraft  upon  the  word 
"lease"  an  additional  Incident  which  affixes 
an  obligation  upon  the-  landlord  or  lessor 
other  than,  and  in  addition  to,  the  obligation 
of  the  same  parties  at  common  law,  amounts 
to  no  more  or  less  than  the  court's  deliberate-  - 
ly  closing  its  eyes  to  this  positive  statute 
and  stultifying  Itself  In  attempting  to  apply 
some  high-toned  and  refined  dogma  of  pub- 
lic policy  to  this  question,  when  it  is  entirely 
beside  the  case,  inasmuch  as  all  questions 
of  public  policy  are  forever  foreclosed  to  the 
court  by  the  positive  legislative  enactment  au- 
thorizing the  leasa  As  far  as  I  am  con- 
cerned, the  positive  provisions  of  our  statute 
on  the  construction  of  laws  quoted,  is  con- 
clusive on  the  courts  of  this  state  as  to 
what  meaning  should  be  given  to  the  word 
"lease"  In  this  case  and  the  consequent  in- 
cidents, attributes.  Immunities,  and  obliga- 
tions ai^urtenant  thereto,  and  I  am  autlior- 
Ized  to  say  that  Judge  GOODE  fully  concurs 
in  what  I  have  said.  It  seems  that  the  mat- 
ter ought  to  be  rested  on  this  alone,  and  I 
am  perfectly  wlHIlng  to  eo  rest  It,  but.  Inas- 
much as  the  question  Is  new  In  Missouri,  and 
of  paramount  Importance,  I  feel  that  a  char- 
itable profession  will  not  be  so  unkind  as  to 
condemn  me  for  ottering  further  reasons 
in  support  of  the  Judgment  of  the  court 

It  appears  from  other  statutes  that  the 
Legislature,  acting  with  the  full  knowledge  of 
the  prior  state  of  the  law  as  pertaining  to  the 
obligations  and  Immunities  Incident  to  leases, 
and  with  a  full  understanding  of  Its  mandate 
addressed  to  the  courts  of  the  state,  command- 
ing them  to  give  to  technical  words  employed 
their  technical  Import,  has  seen  fit  to  provide 
other  statutes  authorizing  railroad  leases, 
and  Indulging  the  reasonable  presumption, 
of  course,  that  courts  will  do  their  duty  iu 
construing  such  statutes,  and  attach  to  the 
word  "lease"  Ita  technical  import  as  com- 
manded, the  Legislature  therefore  signified 
Its  Intention  with  respect  thereto  when  it 
sought  to  affix  additional  obligations  upon 
the  lessor,  as  In  section  1080,  Rev.  St  1899. 
authorizing  the  lease  of  a  domestic  railroad 
to  a  foreign  and  connecting  road,  by  expressly 
reserving  the  liability  of  the  lessor.  This 
enactment  however,  cannot  be  said  to  change 
the  meaning  of  the  word  "lease."  The  re- 
suit  is  only  a  positive  statutory  obligation 
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aflbed  against  and  upon  those  lessors  who 
avail  tiiemselres  of  tbe  provisions  of  the 
statute  by  leasing.  But  It  Is  suggested  that 
the  lawmaking  power  was  moved  to  this 
wltb  the  wholesome  purpose  of  retaining 
within  the  jurisdiction  of  the  state  some 
responsible  party  for  the  Injury  inflicted  by 
the  operation  of  a  road.  In  virtue  of  the 
franchises  It  had  granted,  to  the  end  of 
protecting  the  rights  of  citizens  by  afford- 
ing them  ample  redress  for  private  injuries 
In  tbe  state  courts  against  a  domestic  coi^ 
poratlon;  all  of  which  Is  true,  but  this 
laudable  purpose  entertained  and  enacted  In- 
to law  by  the  li^slature  can  In  no  manner 
relieve  the  proposition  of  Its  intrinsic  worth 
and  weight  In  the  case  at  bar,  for  it  is  ob- 
vious, and  the  thought  to  i>e  gleaned  there- 
from is.  that  had  not  tbe  Legislature  under- 
stood full  well  that  the  lessor  could  not  be 
held  to  respond  for  the  acts  of  tbe  lessees 
and  that,  by  its  statute  on  laws,  It  bad 
commanded  tbe  courts  to  give  to  the  word 
"lease"  Its  technical  import.  It  certainly 
would  have  proceeded  upon  the  theory  that. 
In  virtue  of  the  public  policy  notion,  the 
lessor  would  remain  liable  at  all  hazards 
without  the  express  reservation  of  liability 
contained  in  that  statute.  This  statute  Is 
referred  to  as  tending  to  show  that  It  Is 
tbe  policy  of  our  Legislature  on  this  ques- 
tion when  it  seeks  to  enjoin  an  additional 
burden  upon  the  lessor,  it  does  so  by  express 
words  and  does  not  shirk  its  responsibility 
by  enacting  statutes  silent  on  the  subject,  ex- 
pecting the  courts  to  engraft  the  additional 
incident  upon  the  word  "lease"  by  construc- 
tion and  thereby  Impose  an  additional  bur- 
den upon  the  lessor  which  it  is  competent 
for  the  legislative  authority  alone  to  do. 

Many  of  tbe  cases  holding  the  lessor  in 
an  authorized  lease  liable  for  the  negligent 
acts  of  the  lessee  cite  as  authority  for  the 
proposition  the  earlier  English  case  cited 
by  Judge  Redfield  in  Nelson  v.  Railway  Co., 
26  Vt.  717,  62  Am.  Dec.  614,  as  well  as  the 
cases  of  Railway  Co.  v.  Barron,  6  Wall. 
(O.  S.)  90,  18  L.  Ed.  591;  Railway  Co.  v. 
Brown,  17  Wall.  (U.  S.)  445,  21  L.  Ed.  675; 
Railway  Co.  v.  WInans,  17  How.  (U.  S.)  30, 
15  I*  Ed.  27;  Railway  Co.  v.  Dunbar,  20 
111.  623,  71  Am.  Dec.  291,  and  such  later 
cases  as  Thomas  v.  Railway,  101  U.  8.  71, 
25  Lt.  Bd.  950,  and  numerous  others  which 
It  could  serve  no  good  purpose  here  to  as- 
semble, in  view  of  the  diligence  in  that  be- 
half displayed  in  Judge  GOODE'S  opinion. 
Now  It  Is  proper  to  say  of  the  Nelson  Case, 
that  the  author  of  that  opinion.  Judge  Red- 
field,  in  the  fifth  edition  of  his  work  on  Raii- 
roadis.  In  a  note  on  page  618,  vol.  1,  points 
out  a  fact  which  does  not  appear  in  the  opin- 
ion, to  wit,  that  the  question  of  a  lease  au- 
thorized by  statute,  was  not  before  the  court 
in  that  case  at  all.  In  the  other  cases  last 
above  cited,  resting  uiwn  considerations  of 
public  iwlicy,  there  was  no  legislative  au- 
thority few  the  lease,  and  in  that  event,  the 


public  policy  doctrine  was  certainly  correct, 
for  it  is  a  matter  within  tbe  province  of  the 
Legislature  to  authorize  the  lease  or  not,  as 
it  sees  fit,  and  in  tbe  event  no  such  authoriza- 
tion is  had,  tbe  proposition  is  absolutely 
sound,  for  It  is  most  certainly  against  put>- 
lic  policy  to  permit  the  transfer  of  tbe  du- 
ties and  obligations  appurtenant  to  public  cor- 
porations and  involved  in  such  transfers 
without  the  consent  of  the  state.  Tbe  doc- 
trine is  eminently  sound  as  predicated  upon 
the- principle  that  the  act  of  incorporation 
and  accepting  a  charter  from  the  state,  con- 
stitutes a  contract  l>etween  the  corporation 
and  the  state.  This  being  true,  the  attempt- 
ed lease,  whereby  one  party  to  ttiis  contract 
seeks  to  shift  the  responslbiUtes  arising  in 
virtue  thereof  upon  a  lessee  of  ita  own  choice 
without  the  consent  of  the  state,  tbe  other 
contracting  party,  first  being  had  and  obtain- 
ed, must  fall  ^  being  in  conflict  with  the 
most  elemental  principles  of  contract  law. 
Tills  must  be  true  in  such  cases  the  same  as 
the  Identical  proposition  Is  true  in  ordinary 
contracta  between  individuals,  but  the  doc- 
trine of  those  cases  should  have  no  applica- 
tion in  this,  where  tbe  other  party  to  the 
contract,  tbe  state,  has  first  given  its  consent 
to  execute  the  lease.  Now  it  appears  to  me 
that  this  public  policy  notion,  as  applicable 
to  an  authorized  lease.  Is  In  confiict  with 
fundamental  principles,  unsound  and  entirely 
foreign.  Where  is  there  any  question  of  pub- 
lic policy  in  the  record  before  this  court?  I 
have  been  unable  to  discover  any  fact  which 
raises  that  question  for  our  consideration. 
By  the  legislative  act  authorizing  tbe  lease, 
all  questions  of  public  policy  in  this  case 
are  forever  foreclosed  so  far  as  the  courte 
are  concerned. 

I  will  devote  a  moment  to  what  seems  to 
me  to  be  a  conclusive  answer  to  this  entire 
proposition,  and  it  ought  not  to  require  but 
a  moment  to  dispose  of  a  question  so  palpably 
at  variance  with  fundamental  principles.  In 
the  first  place,  all  lawyers  know  that,  in  a 
representative  government,  it  Is  axlomatlcai- 
iy  true  that  the  legislative  authority,  within 
tbe  limits  of  the  Constitution,  Is  the  general 
guardian  of  the  policy  of  tbe  state  pertain- 
ing to  all  Internal  affairs.  This  proposition 
must  be  true  under  our  form  of  government, 
and  it  necessarily  follows  that  when  the 
competent  legislative  authority  has,  by  sol- 
emn enactment,  nrovided  thus  or  so,  on  any 
given  subject  wuhin  its  constitutional  pow- 
ers, that  this  enactment  is  a  manifestation 
of  the  public  policy  of  the  state  on  that 
question,  of  the  very  highest  and  first  im- 
portance, and  that  the  Judicial  department 
thereof  is  bound  thereby,  and  while  the  gen- 
eral sources  for  determining  the  public  policy 
of  a  state  are  ita  Constitution,  laws,  and  de- 
cisions of  the  judicial  tribunals,  it  is  pri^ 
marily  true  that  a  legislative  enactment, 
witliln  the  constitutional  limits,  is  of  vei-y 
first  Importance  and  the  judicial  department 
is  without  authority  to  hold  otherwise.    This 
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proposition  1b  so  thoronghly  groimded  In  both 
principle  and  the  reasons  underlying  and 
supporting  the  oonstitutlonal  and  representa- 
tive government  that  no  one  will  dispute  it 
It  Is  laid  down  as  a  proposition  nnlveraally 
true  in  15  Amer.  &  Eng.  Ency.  Law  (2d 
Ed.)  934k  as  follows:  "Where  the  Legisla- 
ture, by  a  statute  not  objectionable  ag  being 
unconstltational,  expressly  authorizes  the 
execution  ot  a  particular  contract  or  class 
of  contracts,  the  courts  are  without  power 
to  declare  such  contracts  Illegal  as  against 
public  policy,  as  when  the  government 
through  its  legislative  branch  has  determined 
its  public  policy  the  judicial  branch  is  bound 
thereby."  See,  also,  large  number  of  cases 
cited  in  note  1  thereunder.  It  is  unnec- 
essary to  multiply  authorities  on  this  proposi- 
tion which  is  familiar  to  the  entire  profes- 
sion. This  being  true,  I  am  at  a  loss  to  un- 
derstand how  this  or  any  other  court  could 
predicate  upon  a  question  of  public  policy 
which  has  been,  by  legislative  enactment,  en- 
tirely foreclosed  to  It  and  say  that  the  contract 
of  lease  authorized  by  it  is  a  different  and 
distinct  lease  from  that  ao  universally  under- 
stood in  the  law,  or  that  any  rule  of  public 
policy  asserted  could  be  violated  by  the 
lessor  transferring  the  operation  of  Its  prop- 
erties to  another  under  such  express  stat- 
utory authority  from  the  express  guardian 
of  all  public  policy. 

Now,  it  Is  certain  that  the  lease  would  be 
wholly  Invalid  without  legislative  authority. 
The  Legislature  might  permit  it  if  it  saw 
fit,  and  it  might  afiSx  whatever  burdens  It 
saw  fit  in  connection  with  the  authority,  but, 
having  affixed  none  and  granted  broad  au- 
thority to  lease.  It  is  not  for  the  courts  to 
Invade  its  province  and  incumber  the  right 
which  It  has  freely  granted.  Indeed,  on  this 
question,  the  reasoning  of  the  very  learned 
and  able  judge  Elliott  seems  to  me  so  terse, 
exhaustive,  and  complete  that  I  adopt  it  here 
in  full  at  the  expense  of  prolonging  the  opin- 
ion: "Our  opinion  is  that  where  the  lease 
is  executed  under  the  provisions  of  a  stat- 
ute. In  accordance  with  its  requirements,  is 
made  to  a  company  having  authority  to  ac- 
cept it,  and  Is  made  in  good  faith  and  not 
for  the  purpose  of  transferring  duties  or  ob- 
ligations to  an  Irresponsible  party,  the  lessor 
company  is  not  liable  for  injuries  caused  by 
the  negligence  of  the  lessee  and  not  attrib- 
utable to  a  breach  of  any  public  duty  of  the 
company  that  executed  the  lease.  It  must 
be  assumed  that,  In  granting  the  authority 
to  execute  a  lease,  the  Legislature  had  in 
mind  former  statutes  as  well  as  the  estab- 
lished rules  of  the  common  law.  When  pow- 
er to  execute  a  lease  Is  conferred  upon  a 
corporation,  the  Legislature  must.  In  the  ab- 
sence of  countervailing  language,  be  deemed 
to  intend  to  authorize  the  execution  of  such 
an  Instrument  as  the  established  law  re- 
gards as  a  lease.  The  law  enters  as  a  si- 
lent factor  Into  every  contract,  and  hence  of 
every  lease  it  is  an  Important  element    The 


legal  effect  of  a  lease  is  to  transfer  for  a 
prescribed  period  of  time  the  possession  and 
control  of  the  property  to  the  lessee.  In  au- 
thorizing the  execution  of  a  lease,  the  Legis- 
lature grants  the  right  to  execute  and  carry 
Into  effect  such  an  instrument  as  divests  the 
lessor  of  possession  and  control  and  places 
it  in  the  lessee  to  the  exclusion  of  the  les- 
sor. The  possession  of  the  one  party  is  ex- 
cluded, and  that  of  the  other  is  made  com- 
plete by  the  legislative  sanction.  If  a  sale 
is  made  under  valid  legislative  authority  the 
company  that  acquires  the  property  acquires 
an  exclusive  right  and  interest  and  the  les- 
see by  virtue  of  the  lease  acquires  a  similar 
right,  so  far  as  possession,  control,  and  man- 
agement are  concerned,  for  the  term  for 
which  the  property  was  leased.  It  cannot  be 
doubted  that  a  statute  conferring  general  au- 
thority to  sell  means  a  complete  and  effec- 
tive sale,  and  upon  the  same  principle  it 
must  be  concluded  that  the  power  to  lease, 
unless  qualified  and  limited  by  statute,  is 
a  power  to  make  a  complete  and  effective 
lease.  A  complete  and  effective  lease  certain- 
ly vests  the  right  of  possession,  control,  and 
management  In  the  lessee,  since  no  other  ef- 
fect can  be  assigned  such  a  lease  without  a 
direct  and  palpable  violation  of  long  and 
well-established  principles  of  law.  The  les- 
sor company  does  no  wrong  In  executing  a 
lease  which  the  law  of  the  land  gives  It  full 
power  to  execute,  so  that.  In  executing  the 
lease,  there  is  no  Improper  motive,  no  Illegal 
act,  nor  any  wrongful  attempt  to  escape  a 
duty.  In  granting  authority  to  lease,  the 
Legislature  empowers  the  lessor  company  to 
transfer  the  duty  of  .operating  the  road  to 
the  leasees,  and  in  doing  what  the  Legislature 
authorizes  no  rule  of  public  policy  is  violated. 
It  is.  Indeed,  inconceivable  that  there  can  be 
a  violation  of  a  rule  of  public  policy  where  the 
act  done  by  a  party  is  done  under  a  legislative 
enactment  and  In  accordance  with  its  provi- 
sions. The  cases  which  hold  the  lessor  lia- 
ble, although  the  lease  is  an  authorized  one, 
upon  the  ground  that  there  must  be  an  ex- 
press exemption  from  liability  in  order  to 
exonerate  the  lessor,  concede — ^what  could 
not  t>e  denied  without  leaving  the  domain  of 
reason — ^that  the  Legislature  may,  by  ex- 
preaa  enactment,  exonerate  the  lessor,  so 
that  even  upon  that  theory  (which  we  be- 
lieve to  be  unsound),  the  question,  at  bottom, 
is  one  of  statutory  construction.  The  com-ts 
which  assert  the  theory  mentioned  tacitly  as- 
sume that  in  granting  authority  to  lease,  the 
Legislature  granted  something  less  than  an 
authority  to  lease.  We  believe  that  the  only 
theory  that  can  be  defended  on  principle  is 
that  in  granting  authority  to  execute  a  lease 
the  Legislature  conferred  authority  to  exe- 
cute an  effective  Instrument  with  all  the  qual- 
ities and  incidents  with  which  the  law  in- 
vests a  lease.  If  this  be  true  then  the  lease 
does  not  transfer  possession  and  control  from 
one  party  to  the  other  for  the  term  of  the 
lease,  and  the  rights  and  obligations  of  the 
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parties  are  snch,  and  snch  only,  as  the  law 
annexes  to  the  relation  of  lessor  and  lessee. 
For  negligence  in  managing  Eind  using  the 
demised  premises  the  lessor  Is  not  responsi- 
ble. If  it  bad  performed  its  duty  In  con- 
stmctlng  tracks  and  the  necessary  structures, 
it  cannot  be  held  responsible  for  the  negli- 
gence of  the  lessee  in  employing  incompetent 
servants,  or  in  negligently  handling  trains,  or 
In  negligently  overloading  cars,  or  in  negli- 
gently failing  to  provide  a  sufficient  number 
of  persons  to  manage  trains,  or  for  any 
negligence  which  relates  solely  to  the  mode 
operating  the  leased  road."  2  Elliott  on  Rys. 
<469. 

The  reasoning  of  Judge  Elliott,  quoted,  is 
to  my  mind  so  illuminating,  exhaustive,  and 
conclusive  on  the  question  in  its  entirety 
that  I  shall  leave  the  subject  except  to  say 
that  we  find  the  almost  unanimous  views  of 
the  text-writers  to  the  same  effect,  which 
can  only  augur  that  those  truly  learned  in 
this  department  of  the  law,  who  have  de- 
voted much  time,  careful  thought,  and  labor 
to  Investigating  the  adjudications  thereon, 
have,  with  marked  unanimity,  arrived  at 
the  conclusion  announced  by  this  court 
And  It  is  worthy  in  this  connection  to  say 
that  Judge  Thompson,  who  is  always  found 
lifting  his  voice  in  favor  of  equal  rights  for 
all  before  the  law,  says,  in  his  work  on  Pri- 
vate Corporations  (volume  6,  {  5884),  on  this 
question:  "On  the  other  hand.  If  the  lease  has 
beoi  made  under  authority  of  law,  then,  on 
principle  and  the  better  opinion,  the  lessor 
company  is  not  liable  for  damages  done  by 
the  lessee  company,  or  its  servants,  in  oper- 
ating the  road,  unless  there  is  a  statutory 
reservation  of  such  liability."  See,  also,  the 
following  authors:  Hutchinson  on  Carriers 
(2d  Ed.)  S  515;  Pierce  on  Railroads,  p.  283; 
Booth,  Street  Railway  Law,  f  425;  5  Thomp- 
son on  Private  Corporations,  §  5884;  Nellls, 
Street  RaUway  Accident  Law,  p.  488,  (  6: 
Kellis,  Surface  Railroads,  p.  26C,  i  16;  Noyes, 
Intercorporate  Relations,  {  219,  particular- 
ly page  316.  See  also,  comments  of  Judge 
Redfleld  In  his  work  on  Railways,  discussing 
the  case  of  Nelson  v.  R.  R.,  26  Vt  721,  62 
Am.  Dec.  614,  heretofore  cited;  2  Elliott  on 
Railways,  S  469.  It  Is  also  worthy  of  men- 
tion that  this,  too,  is  the  opinion  entertained 
by  the  author  of  the  very  able  and  instructive 
note  on  the  subject  to  Caruthers  v.  Railway 
(Kan.)  54  Pac.  673,  44  L.  R.  A.  737,  as  ap- 
pears on  page  745,  where  it  is  said  that  If  the 
lease  Is  authorized  by  statute  and  made  with- 
out reservation  of  any  control  over  the  oper- 
ation of  the  road,  the  lessor  Is  exempt  from 
liability  for  the  torts  committed  by  the  les- 
see. 

For  the  reasons  given,  I  concur  with  Judge 
60ODE,  in  the  opinion  that  under  a  valid 
lease  of  this  character  authorized  by  the 
I>egislature  without  reservation  of  liability 
thereon,  the  lessor  is  no  more  responsible  for 
the  negligent  acts  of  the  lessee.  In  which  It 
did  not  participate  and  over  which  it  had  no 


control,  than  Is  the  landlord  at  common  law 
liable  under  the  same  clrcnmstances  for  the 
negligent  acts  of  his  tenant  Entertaining 
these  views,  I  am  of  opinion  that  the  very 
learned  trial  Judge  properly  ruled  in  sustain- 
ing the  motion  for  a  new  trial  as  to  the  de- 
fendant. United  Railways  Company,  and  that 
his  ruling  should  be  sustained. 
The  Judgment  should  be  affirmed. 

BLAND,  P.  J.  (dissenting).  Suit  was  be- 
gan against  the  St  Louis  Transit  Company 
and  the  United  Railways  Company,  as  Joint 
owners  and  Joint  operators  of  the  Eighteenth 
Street  line  of  railroad,  in  the  city  of  St 
Louis.  The  petition  alleged  that,  through 
the  negligence  of  these  two  companies  in 
operating  one  of  their  cars,  on  said  Eiight- 
eenth  Street  line,  upon  which  plaintiff  was  a 
passenger,  she  was  Injured.  The  answer  was 
a  general  denial.  Plaintiffs  evidence  shows 
negligence  in  the  operation  of  a  car,  on 
which  she  was  a  passenger,  on  said  line,  caus- 
ing injury  to  her.  It  is  admitted  that  the 
Transit  Company  alone  operated  the  car.  To 
connect  the  other  defendant  with  the  Trans- 
it Company  In  the  operation  of  the  car,  or  to 
make  it  liable  for  the  negligence  of  the 
Transit  Company,  the  plaintiff  offered  In  evi- 
dence the  following  contract  of  lease  and 
showed  that  the  Eighteenth  Street  line  of 
railroad  is  included  In  the  terms  of  the  lease: 

"Contract  of  Lease  between  United  Railways 
of  St  Louis  and  St  Louis  Transit  Com- 
pany. 

"This  agreement  made  and  entered  Into  be- 
tween the  United  Railways  Company  of  St 
Louis,  hereinafter  called  'United  Railways,* 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri,  party 
of  the  flrst  part  and  the  St  Louis  Transit 
Company,  hereinafter  called  'Transit  Com- 
pany,' also  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Mis- 
souri, party  of  the  second  part,  wltnesseth 
that 

"Whereas,  'United  Railways'  is  the  owner 
of  several  lines  of  railway  in  the  city  and 
county  of  St  Louis,  In  the  state  of  Missouri, 
and  of  certain  bonds  and  stocks  more  specifi- 
cally described  In  a  certain  deed  of  trust 
to  the  St  Louis  Trust  Company  bearing 
date  September  20,  A.  D.,  1899,  and  is  will- 
ing to  lease  all  of  its  said  lines  of  railway 
lying  and  being  situated  in  the  city  and  coun- 
ty of  St  Louis,  Including  all  the  property  and 
franchises  appurtenant  thereto,  together  with 
all  Income  to  be  derived  from  said  bonds 
and  stocks  to  'Transit  CJompany'  for  the 
period  beginning  on  the  flrst  day  of  October, 
A.  D.  1899,  and  ending  on  the  flrst  day  of 
April,  A.  D.  1939,  upon  the  terms  and  condi- 
tions hereinafter  stated;  and 

"Whereas,  Transit  Company  Is  deslrious  of 
acquiring  the  said  lines  of  railway  Including 
all  the  property  and  franchises  appurtenant 
thereto,  together  with  any  and  all  Income 
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derived  from  the  ownership  of  the  bonds  and 
Btocks  now  owned  by  United  Railways  or 
which  It  may  hereafter  acquire  during  the 
term  of  this  lease: 

"Now,  therefore,  this  agreement  wltness- 
etb,  that  United  Railways  for  and  in  con- 
sideration of  the  covenants  and  agreements 
hereinafter  contained  on  the  part  of  the 
Transit  Company,  to  be  by  it  made,  Icept  and 
performed,  has  granted,  demised  and  leased, 
and  by  these  presents  does  grant,  demise  and 
lease,  unto  Transit  Company,  all  of  the  rail- 
ways now  constructed,  owned  or  operated  by 
It,  or  which  may  be  hereafter  constructed, 
owned  or  operated  by  it,  and  all  Its  right, 
title  and  interest  In  and  to  all  its  property, 
real,  personal  and  mixed,  now  held  by  it, 
as  owner  or  otherwise,  with  all  franchises  of 
every  sort  and  kind,  to  it  now  belonging,  or 
which  It  may  hereafter  acquire,  as  fully  as 
it  now  holds,  or  owns,  or  may  acquire  the 
same,  together  with  all  income  derived  from 
any  bonds  or  stocks  now  owned  by  United 
Railways,  or  which  may  be  hereafter  ac- 
quired by  It,  provided,  always,  however,  that 
nothing  herein  contained  shall  operate  to 
grant  or  demise,  or  be  construed  to  include, 
the  franchise  to  be  a  corporation  heretofore 
granted  to  the  said  party  of  the  first  part, 
or  any  other  right,  privilege  or  franchise, 
which  is,  or  may  be,  necessary  to  preserve 
the  corporate  existence  or  organization  of 
the  party  of  the  first  part  under  its  charter, 
and  all  the  rights,  privileges  and  franchises 
last  aforesaid  are  hereby  expressly  reserved 
and  excepted  from  these  presents. 

"To  have  and  to  hold  said  demised  prop- 
erty, real,  personal  and  mixed,  with  the 
franchises  unto  Transit  Company,  its  suc- 
cessors and  assigns,  for  the  full  term  from 
the  first  day  of  October,  A.  D.  1899,  until 
the  first  day  of  April,  A.  D.  1939. 

"In  consideration  of  the  premises  United 
Railways  covenants  and  agrees  that  Trans- 
It  Company,  its  successors  and  assigns,  shall, 
at  all  times  during  the  term  aforesaid,  have 
full  and  exclusive  power,  right  and  au- 
thority to  use,  manage  and  operate  the  said 
railways  of  United  Railways  and  shall  have 
the  right  to  fix  the  tolls  thereon,  but  not  at 
a  higher  rate  thau  United  Railways  Is  au- 
thorized so  to  do;  and  further,  that  Transit 
Company  shall  have  the  full,  free  and  ex- 
clusive right  to  charge  and  collect  all  the 
tolls  to  accrue  from  the  railways  of  United 
Railways  during  the  said  term  and  appro- 
l)rlate  the  same  to  its  own  use,  and  shall 
have,  use  and  exercise  all  the  rights,  powers 
and  authorities  aforesaid,  and  all  other  law- 
ful powers  and  privileges  which  can  be  law- 
fully exercised  and  enjoyed  on  or  about  the 
said  demised  railways,  properties,  franchises 
and  premises  as  exclusively,  fully,  amply  and 
entirely  as  the  same  might  or  could  have 
been  used  by  United  Railways  had  this  lease 
and  contract  not  t>een  made. 

"And  In  consideration  of  the  premises 
Transit  Company  has   agreed,  and  does  by 


these  presents  agree,  to  and  with  United 
Railways  as  follows,  to  wit: 

"(1)  That  it.  Transit  Company,  shall  and 
will  during  the  continuance  of  this  lease, 
at  its  own  proper  cost  and  expense,  and  with- 
out deduction  from  the  rent  herein  provided 
to  be  paid,  maintain,  operate,  work,  use  and 
run,  and  keep  in  public  use  the  said  demised 
railways  in  the  same  manner  as  United  Rail- 
ways, as  the  owner  or  lessor  thereof,  is  now, 
or  at  any  time  hereafter  may  be  required 
to  do.  And  Transit  Company  shall  and  will, 
at  its  own  proper  cost  and  expense  and 
without  deduction  from  the  rent  herein  pro- 
vided to  be  paid,  at  all  times,  during  the 
continuance  of  this  lease,  maintain,  operate 
and  keep  the  railways,  property  and  premises 
hereby  demised,  and  every  part  of  the  same, 
in  good  repair,  working  order  and  condition, 
and  supplied  with  rolling  stock  and  equip- 
ment, so  that  the  business  of  said  demised 
railways  shall  be  increased  and  developed. 
And  Transit  Company  hereby  agrees  and 
promises  to  and  with  Railways  Company, 
that  It,  Transit  Company,  shall  and  will, 
at  its  own  proper  cost  and  expense,  and 
without  deduction  from  the  rent  aforesaid, 
from  time  to  time,  during  the  term  afore- 
said, do,  or  cause  to  be  done,  to  and  upon 
the  said  demised  premises  and  railways,  any 
and  all  repairs  and  replacements  and  any 
and  all  additions  thereon  and  improvements 
which  may  be  reasonably  required  for 
the  purposes  aforesaid,  and  provide  thereon 
such  new  and  additional  oolllng  stock,  equip- 
ments and  other  appliances,  as  shall  and  may 
be  reasonably  required  for  the  purpose  afore- 
said; and  Transit  Company  shall  and  will 
use  all  reasonable  efforts  to  maintain,  de- 
velop and  increase  all  the  business  of  the 
railways    hereby    demised. 

"Transit  Company  shall  and  will  keep  a 
complete  and  accurate  record  of  ail  addi- 
tions, acquisitions,  betterments,  and  Improve- 
ments made  by  It  upon  said  demised  premises 
and  property  and  the  amounts  of  money  ex- 
pended therefor,  and  shall,  from  time  to 
time,  file  the  same  with  Railways  Company, 
and,  thereupon,  when  requested  by  resolu- 
tion of  the  board  of  directors  of  Transit 
Company,  Railways  Company  will  deliver  to 
Transit  Company,  or  Its  order,  any  of  Its 
unissued  first  general  mortgage  bonds  at 
par  on  payment  for  the  money  so  expended, 
which  It  would  be  authorized  to  use,  for  the 
same  purpose  under  the  terms  and  conditions 
of  the  mortgage  securing  said  bonds;  or. 
In  payment  for  said  sums  of  money  so  ex- 
pended by  Transit  Company,  Railways  Com- 
pany will  deliver  at  par,  when  requested,  as 
aforesaid,  to  Transit  Company  any  of  Its 
unissued  preferred  or  common  stock. 

"And  Transit  Company  will  indemnify, 
save  and  keep  harmless,  during  the  con- 
tinuance of  this  lease.  United  Railways  from 
all  costs,  charges  and  expenses  arising  from 
the  management  and  operation  of  said  rail- 
ways, and  all  matters  incident  thereto. 
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"(2)  That  Transit  Company  Bliall  pay  to 
Railways  Company  a  net  annnal  rental  of 
five  dollars  ($5.00)  per  share  upon  all  the 
preferred  stock  of  Railways  Company,  now 
outstanding  or  which  may  hereafter  be  Issued 
by  Railways  Comi>any  with  the  consent  of 
Transit  Company,  said  rental  shall  be  pay- 
able quarterly  on  the  tenth  days  of  January, 
April,  July  and  October  during  each  and 
every  year  hereafter  for  the  full  period  of 
this  lease^  provided,  however,  that  the  first 
quarterly  payments  shall  be  made  on  the 
tenth  day  of  April,  1900.  Payments  of  the 
rental  herein  provided  for  shall  be  made  at 
the  office  of  the  Transit  Company  in  the  city 
of  St  Louis,  or  at  the  agency  of  the  Transit 
Company  in  the  city  of  New  York,  either  or 
both,  as  Transit  Company  shall,  from  time 
to  time,  determine^ 

"(8)  That  in  addition  to  the  rental  pro- 
Tided  to  be  paid  by  Transit  Company  in  para- 
graph two  of  this  lease.  Transit  Company 
shall  pay  to  the  United  Railways  the  further 
sum  of  one  thousand  dollai;s  ($1000)  per  an- 
num, for  the  purpose  of  defraying  the  ex- 
penses of  maintaining  the  corporate  existence 
of  the  railway  and  traction  companies  con- 
nected with,  or  interested  in,  the  properties 
and  franchises  herein  mentioned,  which  sums 
shall  be  paid  semi-annually  in  equal  install- 
ments at  the  times  and  at  the  place  or 
places  hereinabove  provided  for  the  payment 
of  the  rental. 

"(4)  That  in  addition  to  the  amounts 
hereinabove  provided  to  be  paid  by  Transit 
Company  to  United  Railways  in  paragraphs 
two  and  three  hereof.  Transit  Company  here- 
by assumes  and  agrees  to  pay  all  of  the 
floating  debts  of  United  Railways  when  and 
wherever  the  same  may  become  due  and 
payable. 

"(5)  That  Transit  Company  shall  and  will 
also  during  the  continuance  of  this  lease, 
pay  all  taxes  and  assessments  and  water 
rents  which  may  be  assessed  upon  the  real 
estate,  persopal  property,  franchises,  capital 
stock,  busineS's,  rental.  Income,  dividends  and 
Indebtedness  of  United  Railways  or  any  of 
the  lines  of  railways  or  property  leased  or 
operated  by  it 

"(6)  That  Transit  (Company  shall  and  will 
also  pay  the  interest  accrued  and  to  accrue, 
as  the  same  becomes  respectively  due  and 
payable,  on  ail  the  bonds  heretofore  issued, 
and  now  outstanding,  by  Railways  (Company, 
or  any  of  the  subordinate  companies  whose 
property  and  franchises  Railway  Company 
has  acquired,  said  bonds  being  as  follows: 

"The  Missouri  Railroad  Company  five 
per  cent  bonds,  of  date  February  27th,  1896, 
doe  March  1st- 1900,  seven  hundred  thousand 
dollars  ($700,000.00). 

"The  Forest  Park,  Laclede  &  Fourth  Street 
Railroad  Company  seven  per  cent  bonds,  of 
date  May  1st  1885,  due  June  Ist  1900, 
ninety-two  thousand  and  one  hundred  dollars 
($92,100.00). 

"The  Lindell  Railway  Company  five  per 


cent  hasxAa,  of  date  August  1st  1881.  due  Au- 
gust 1st  1911,  one  million  five  hundred  thou- 
sand dollars  ($1,500,000.00). 

"The  Compton  Heights,  Union  Depot  & 
Merchants  Terminal  Railroad  C!ompany  six 
per  cent  bonds,  of  date  July  1st  1893, 
due  July  1st  1913,  one  million  dollars 
($1,000,000.00). 

"The  Taylor  Avenue  Railway  Company  six 
per  cent  bonds  of  date  July  1st  1893,  and 
due  July  1,  1914,  five  hundred  thousand  dol- 
lars ($500,000). 

"The  Union  Depot  Railroad  (Company  six 
per  cent  bonds,  of  date  October  1st  1890, 
due  October  1st  1910,  seven  hundred  and 
ninety-one  thousand  dollars  ($791,000.00). 

"The  Union  Depot  Railroad  six  per  cent 
bonds  of  date  June  1st  1883,  due  June  1st 
1918,  two  million  four  hundred  and  nine 
thousand  dollars  ($2,409,000.00). 

"The  Mound  City  Railway  Company  (road 
subsequently  acquired  by  Union  Depot  Rail- 
way (Company)  six  per  cent,  bonds,  of  date 
October  1st  1890,  due  October  1st  1910, 
three  hundred  thousand  dollars  ($300,000.00). 

"The  Jefferson  Avenue  Railroad  C!ompany 
five  per  cent  bonds  of  date  November 
2nd,  1895,  due  November  2nd,  1905,  two 
hundred  and  seventy-seven  thousand  dollars 
($277,000.00). 

"The  People's  Railway  Company  (property 
now  owned  by  St  Louis  Traction  Company  1 
six  per  cent  bonds,  of  date  May  1st  1882, 
due  May  1st  1902,  one  hundred  and  twenty- 
five  thousand  dollars  ($125,000.00). 

"The  People's  Railway  Company  (property 
now  owned  by  St.  Louis  Traction  Company) 
seven  per  cent  bonds,  of  date  May  1st  1880, 
due  May  1st  1902,  seventy-five  thousand 
dollars  ($75,000.00). 

"The  Southern  Electric  Railroad  Company 
six  per  cent  bonds,  of  date  May  1st  1884, 
due  May  1st  1904,  one  hundred  and  sixty- 
four  thousand  dollars  ($1&1.000.00). 

"The  Southern  Electric  Railroad  Company 
six  per  cent  bonds,  of  date  May  6th.  1890, 
due  May  1st,  1915,  three  hundred  and  thirty- 
six  thousand  dollars  ($33B.0O0.0O). 

"The  Southern  Electric  Railroad  CJompany 
five  per  cent,  bonds,  of  date  August  Ist,  1800, 
due  August  1st  1916,  two  hundred  thousand 
dollars    ($200,000.00). 

"The  Cass  Avenue  and  Fair  Grounds  Rail- 
way Company  five  per  cent  bonds,  of  date 
July  1st  1^92,  due  July  Ist  1912,  one  million 
eight  hundred  and  thirteen  thousand  dollars 
($1,813,000.00). 

"The  Citizens'  Railway  Company  six  per 
cent  bonds,  of  date  July  1st  1887,  due 
July  1st  1907,  one  million  five  hundred  thou- 
sand dollars  ($1,500,000.00). 

"The  United  Railways  Company  of  St 
Louis  first  general  mortgage  four  per  cent 
bonds,  of  date  September  20th,  1899.  due 
July  1st  1934,  twenty-three  million  dollars 
($23,000,000);  and  Transit  Company  shall 
and  will  also  pay  all  Interest  that  shall  ac- 
crue upon  all   further  Issue  of  said   First 
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General  Mortgage  Bonds  issued  by  Ball- 
ways  Company,  under  the  terms  and  con- 
ditions of  the  said  mortgage  deed  of  In- 
denture securtag  the  same. 

"(7)  That  Transit  Company  shall  and  will, 
at  all  times,  keep  the  property  of  Railways 
Company  Insured  against  loss  by  fire,  pay- 
ing the  premiums  therefor  from  Its  own 
funds,  and  will,  at  the  expiration  of  this 
lease  and  contract,  yield  and  deliver  up 
the  hereby  demised  railways  and  properties 
and  their  appurtenances.  In  the  same  good 
order  and  repair  as  the  same  are  now  in, 
or  may  be  put  In  during  the  hereby  de- 
mised term  (reasonable  wear  and  tear  ex- 
cepted), excepting  any  property  sold  In  cc- 
cordance  with  this  agreement  and  contract 

"(8)  That  Transit  Company  shall  and  will 
during  the  continuance  of  this  lease  apply 
all  net  surplus  earned  by  It  over  and  above 
the  six  per  cent,  annual  dividend  upon  the 
$20,000,000.00  of  capital  stock  which  Tran- 
sit Company  is  now  authorized  to  issue,  or 
so  much  thereof  as  may  from  time  to  time 
be  outstanding,  to  the  betterment,  improve- 
ment, or  extension  of  the  property  or  rail- 
way lines  now  owned,  or  which  may  hereafter 
be  acquired  by  Hallways  Company,  or  to 
the  redemption,  payment  or  retirement  of 
the  mortgage  Indebtedness  of  Railways  Com- 
pany or  of  its  subordinate  companies.  In 
case  Transit  Company  shall  iiurcha»3  out 
of  said  surplus  earnings  any  of  the  under- 
lying bonds  Issued  by  any  of  the  subordinate 
companies,  whose  property,  franchlBcs  or 
stock  has  been  acquired  by  Railways  Com- 
pany, Transit  Company  shall  have  the  same 
right  to  use  the  first  general  mortgage  four 
per  cent  bonds,  which  Railways  Contpany,  un- 
der Its  mortgage,  Is  authorized  to  receive  in 
exchange  from  said  underlying  bonds  of  said 
subordinate  companies,  In  the  same  manner 
and  to  the  same  extent  as  Railways  Company 
would  have  the  right  under  said  mortgage 
to  use  the  same,  the  Railways  Company 
shall  and  will  do  all  things  requisite  or  neces- 
sary on  Its  part  to  be  done  to  carry  this 
provision  into  full  force  and  effeft 

"(9)  That  Transit  Company  shall  and  will 
apply  all  moneys  received  by  it  from  Rail- 
ways Company  at  the  time  that  this  lease 
goes  into  effect  save  and  except  what  may 
be  necessary  to  meet  current  liabilities,  in- 
cluding Interest  accrued  upon  all  mortgage 
Indebtedness,  to  the  Improvement  of  the 
premises  hereby  demised  and  shall  make  like 
disposition  of  ail  moneys  that  Transit  Com- 
pany may  subsequently  receive  from  Rail- 
ways Company  through  the  sale  of  property 
that  may  become  useless  In  the  conduct  of 
the  business  of  Railways  Company ;  and  Rail- 
ways Company  shall  and  will  turn  over  to 
Transit  Company  all  moneys  of  every  char- 
acter In  Its  possession,  or  to  which  It  may  be 
entitled,  at  the  time  that  this  indenture  goes 
Into  effect  and  all  other  moneys  that  It  may 
subsequently  become  possessed  of  from  any  ', 


source  whatever,  during  the  term  of  this- 
lease. 

"(10)  That  it  is  the  purpose  and  understand- 
ing of  the  parties  hereto  that  these  presents 
shall  go  into  effect  immediately  m>on  their 
execution  and  delivery,  and  all  the  rights 
and  llabilltieB  of  the  parties  hereto,  as  here- 
in assumed,  covenanted  for  and  agreed  to, 
shall,  upon  due  execution  and  delivery  hereof, 
become  fixed  and  ascertained.  United  Rail- 
ways Company  turning  over  ail  assets  of  ev- 
ery character  to  Transit  Company,  and 
Transit  Company  assuming  all  liabilities  of 
every  character  of  United  Railways. 

"(11)  That  United  Railways  shall  and  will, 
during  the  term  of  this  contract  maintain  its 
corporate  existence  and  organization,  and  at 
all  times,  from  time  to  time,  during  the  said 
term,  and  when  requested  by  Transit  Com- 
pany, its  successors  or  assigns,  shall  and  will 
put  In  force  and  exercise  each  and  every 
right  and  do  each  and  every  corporate  act 
which  it  may  now,  or  at  any  time  hereafter, 
lawfully  put  In  force,  or  exercise,  to  enable 
Transit  Company  to  enjoy  and  avail  itself 
of  every  right,  franchise  and  privilege  in  re- 
spect to  the  use,  management  renewal,  ex- 
tension or  improvement  of  the  premises  here- 
in described,  or  Intended  so  to  be,  or  the  busi- 
ness to  be  carried  on.  Transit  Company  agree- 
ing to  indemnify  and  save  harmless  United 
Railways  against  ail  expense,  loss,  damage 
or  liability  for  such  exercise  of  corporate 
power  or  performance  of  corporate  acts  when 
exercised  or  done  at  the  request  of  Transit 
Company. 

"(12)  That  in  case  Transit  Company,  its  suc- 
cessors or  assigns,  shall,  at  any  time  or 
times  hereafter,  during  the  continuance  of 
this  lease,  fall,  or  omit  to  pay,  as  the  same 
becomes  due  and  payable,  the  Interest  due 
upon  any  of  the  bonded  indebtedness  recited 
In  section  six  of  this  lease,  or  In  case  Transit 
Company,  its  successors  or  assigns,  shall  fail 
or  omit  to  pay  the  floating  Indebtedness  here- 
inbefore mentioned  and  provided  to  be  paid 
by  Transit  Company,  Its  successors  or  as- 
signs, or  any  part  thereof,  when  the  same 
shall  become  due  and  payable,  as  hereinbe- 
fore specified,  then  Immediately  upon  the  hap- 
pening of  such  event  It  shall  be  lawful  for 
United  Railways,  at  Its  option,  to  treat  this 
lease  as  forfeited;  or  in  case  Transit  Com- 
pany, Its  successors  or  assigns,  shall  fall  or 
omit  to  keep  and  perform  the  covenants  and 
agreements  herein  contained,  or  any  of  them, 
and  shall  continue  in  default  in  respect  to 
the  performance  of  such  covenants  or  agree- 
ments for  the  period  of  sixty  (60)  days,  then 
and  In  either  and  every  such  case  It  shall  be 
lawful  for  United  Railways,  Its  successors  or 
assigns,  to  treat  this  lease  as  forfeited;  and 
In  case  United  Railways  shall,  for  any  such 
cause,  decide  to  treat  the  lease  as  forfeited, 
it  shall  be  lawful  for  United  Railways  its 
successors,  or  assigns,  at  Its  own  option,  to 
enter  at  once  upon  the  railways  and  premises 
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hereinbefore  demised,  and  along  and  npon 
every  part  thereof,  and  remove  all  persona 
ther^rom,  and  from  thencefortb  the  eald  de- 
mised railways  and  premises,  with  the  equip- 
ments and  appurtenances  thereof,   to   have, 
hold,  possess  and  enjoy  as  of  the  first  or  for- 
mer estate  of  United  Railways  In  the  said 
d«nlsed  premises,  and  upon  such  entry  for 
nonpayment  of  the  Interest  on  the  bonded  In- 
debtedness as  above  provided,  or  for  nonpay' 
ment  of  the  floating  Indebtedness  as  herein 
provided,  for  nonpayment  of  rent,  or  breach, 
«r  nonperformance  of  any  covenant  or  agree- 
ment therein  contained  to  be  by  Transit  Com- 
pany, its  successors  or  assigns,  observed  or 
performed,  all  the  estate,  right,  title,  Interest, 
property,  possession,  claim  and  demand  what- 
soever of  Transit  Company,  its  successors  or 
assigns,  in  or  to  the  addition  and  improve- 
ments above  mentioned,  and  in  or  to  the  same 
demised  railways  and  premises,  or  either,  or 
any  part  of  them,  as  well  as  all  the  right, 
title  and  Interest  of  Transit  Company,  its 
successors  and  assigns,  In,  under  and  by  vir- 
tue of  this  lease,  shall  wholly  and  absolutely 
cease,  terminate  and  become  void,  anything 
hereinbefore  contained  to  the  contrary  in  any- 
wise notwithstanding. 

"And  In  case  of  the  re-entry  aforesaid,  the 
floating  Indebtedness,  Interest  and  rent  pro- 
vided herein  to  be  paid,  shall,  np  to  and  un- 
til the  date  of  re-entry,  be  deemed  and  taken 
as  due  and  payable,  and  the  same  shall  be 
paid  by  the  Transit  Company  its  successors 
and  assigns. 

"And  It  Is  further  declared  and  agreed  that 
such  re-entry  shall  not  waive  or  prejudice 
any  claim  or  right  of  Railways  Company,  Its 
successors  or  assigns,  for  damages  against 
Transit  Company,  Its  successors  or  assigns, 
on  account  of  such  nonperformance  or  breach 
of  any  of  the  terms  of  this  lease;  and  all  such 
claims  and  rights  are  hereby  expressly  pre- 
served to  the  said  Railways  Company,  Its 
successors  or  assigns. 

"(13)  That  all  cars,  machinery,  tools,  appli- 
ances, etc.,  generally  called  personal  property, 
of  every  sort  and  kind  belonging  to  the  Unit- 
ed Railways  Company,  or  held  by  It  as  les- 
see, shall,  when  this  lease  goes  Into  effect,  be 
delivered  to  Transit  Company.  The  same 
shall  be  valued  by  mutual  agreement,  and.  In 
case  said  parties  cannot  agree  as  to  the  value, 
then  by  appraisers  to  be  appointed  In  the 
manner  hereinafter  provided.  In  case  of  the 
termination  of  this  lease  and  contract  for  any 
cause.  Transit  Company  shall  return  the 
said  property  as  inventoried  and  appraised, 
In  as  good  order  and  condition  as  when  re- 
ceived, or  the  equivalent  thereof,  or  pay  the 
amount  ot  such  valuation  to  United  Railways, 
with  Interest  from  the  date  of  the  termina- 
tion of  this  lease. 

"(14)  Upon  the  termination  of  this  lease, 
for  any  cause  arising  from  breach  of  covenant 
by  Transit  Company,  all  such  property  neces- 
sary to  the  operation  of  the  lines  of  Unit- 
ed Railways,  as  enumerated  In  section  13  of 


this  agreement,  and  all  betterments  to  the 
property  that  may  be  made  by  Transit  Ck>m- 
pany,  by  which  Is  meant  all  cars,  tools, 
tracks,  rails,  roadbeds,  wires,  poles,  motors 
and  appliances  that  may  by  Transit  Company 
be  put  upon  the  lines  and  property  of  United 
Railways,  and  necessary  to  the  operation  of 
the  said  road,  shall  become  the  property  of 
United  Railways. 

"(15)  That  Transit  C!ompany  shall,  at  all 
times,  keep  at  Its  office  In  the  city  of  St 
Louis,  full,  true  and  just  accounts  of  any  and 
all  moneys  received  and  business  done  upon 
the  said  demised  railways,  and  of  all  moneys 
paid,  laid  cut  and  expended,  all  liabilities  in- 
curred in  connection  with  the  same.  The  ac- 
counts to  be  kept  by  Transit  Company  as 
above  provided,  and  any  and  all  accounts 
which  shall,  and  may  be  kept.  In  relation 
to  the  said  demised  railways,  or  the  business 
of  the  same,  shall,  at  all  reasonable  hours 
and  times  during  the  continuation  of  this 
lease,  be  open  to  the  inspection  and  examina- 
tion of  the  president  of  the  United  Railways 
and  such  other  person  or  persons  as  United 
Railways  shall,  from  time  to  time,  by  resolu- 
tion of  its  board  of  directors,  appoint  to  ex- 
amine the  same. 

"(16)  That  all  differences  which  may  arise 
between  the  parties  hereto  at  any  time  here- 
after, as  to  the  construction  of  this  agree- 
ment, or  as  to  the  due  performance  of  any 
covenant. herein  contained,  or  as  to  the  value 
of  any  property  to  be  allowed  by  either  to 
the  other,  shall  be  conclusively  settled  by  the 
decision  of  three  arbitrators,  or  by  a  ma- 
jority of  them  In  case  of  disagreement;  such 
arbitrators  to  be  chosen  In  the  manner  fol- 
lowing, to  wit:  Railways  Company  shall 
select  one  of  the  arbitrators  and  Transit 
Company  shall  select  one,  and  the  two  thus 
chosen  shall  select  a  third.  In  case  either 
party  shall  fall  to  select  an  arbitrator  for 
the  period  of  ten  days,  after  a  request  in 
writing  delivered  to  the  president,  then  the 
arbitrator  appointed  by  the  party  not  in  de- 
fault'shall  select  an  arbitrator  for  the  de- 
faulting party,  and  these  two  shall  proceed 
as  herein  provided  in  case  of  the  selection  by 
each  party. 

"(17)  That  all  the  terms  and  covenants  of 
thU  lease  and  agreement  shall  bind  the  par- 
ties, their  respective  successors  and  assigns; 
It  being  intended  that  the  benefits  of  all 
covenants  shall  accrue  to  successors  and  as- 
signs, as  well  as  to  the  original  parties,  and 
that  performance  shall  be  by  successors  and 
assigns  as  well  as  by  original  parties. 

"(18)  That  Railways  Company  covenants 
and  agrees  from  time  to  time  to  make  any 
further  deed  or  Indenture  to  carry  out  these 
presents  that  Transit  Company  may  reason- 
ably demand." 

Plaintiff  also  showed  that  on  January  23, 
1904,  the  day  on  which  plaintiff  was  injure 
ed,  the  following  constituted  the  board  of 
dljfectors  of  the  Transit  Company,  to  wit: 
Murray  Carleton,  Oorwln  H.  Spencer,  Henry 
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S.  Priest,  James  Campbell,  Bobert  McOol- 
lough,  George  L.  Edwards,  Finis  E.  Marshall, 
Eugene  Delano,  Alonson  D.  Brown,  and  Louis 
A.  Cella — Murray  Garleton  being  president 
and  James  Adklns  secretary — and  that  on  the 
same  date  the  board  of  directors  of  the  Unit- 
ed Railways  Company  consisted  of  Murray 
Carleton,  Corwin  H.  Spencer,  Henry  S.  Priest, 
'  James  Campbell,  Robert  McCulIough,  Gteorge 
L.  Edwards,  Finis  E.  Marshall,  Eugene  De- 
lano, Alonson  D.  Brown,  and  Edward  G.  Oon- 
rads;  Murray  Carleton  being  president,  Cor- 
win H.  Spencer,  vice  president,  and  James 
A.  Adifins,  secretary.  It  was  admitted  that 
since  the  beginning  of  the  suit  ttie  United 
Railways  Company  has  taken  the  leased  prop- 
erty the  Transit  Company  was  operating  un- 
der the  lease,  and  has  operated  it  since  tak- 
ing it  from  said  company. 

Defendant  offered  in  evidence  a  number  of 
ordinances  of  the  city  of  St  Iiouls,  authoris- 
ing the  construction  of  a  number  of  street 
railways  In  tlie  streets  of  said  city,  includ- 
ing the  Eighteenth  Street  line,  and  ordi- 
nance No.  19,738;  in  the  first  paragraph  of 
the  first  section  of  which  ordinance,  a  number 
of  street  railways,  including  the  Eighteenth 
Street  line,  are  named.  Section  3  of  the  or- 
dinance authorized  corporations  owning  the 
roads  named  in  paragraph  1  of  section  1  "to 
sell,  convey  or  lease,  if  found  desirable,  their 
property,  rights,  privileges  and  franchises, 
*  *  *  to  any  of  the  said  companies  nam- 
ed In  this  section,  or  to  the  St  Louis  Transit 
Company,  its  successors  and  assigns."  It 
was  admitted  that  the  United  Railways  Com- 
pany acquired  by  purchase  ail  the  railroads 
mentioned  In  the  first  paragraph  of  section 
1.  It  was  also  admitted  that  two-thirds  of 
the  stockholders  of  the  Transit  Company  and 
of  the  United  Railways  Company  duly  pass- 
ed resolutions  consenting  to  and  authoriz- 
ing the  aforesaid  contract  of  lease,  and  that 
the  lease  was  properly  executed. 

Under  the  instructions  of  the  court,  the 
Jury  found  for  plaintiff,  and  awarded  her  snb- 
stantlal  damages.  The  United  Railways 
Company  filed  Its  separate  motion  for  a  new 
trial  and  In  arrest  of  Judgment  The  court 
sustained  its  motion  for  new  trial  on  the 
sixth,  fourteenth,  and  fifteenth  grounds  as- 
signed in  said  motion.  They  are  as  follows: 
"(6)  The  court  erred  In  allowing  the  case  to 
go  to  the  Jury  as  to  this  defendant"  "(14) 
The  court  erred  In  admitting,  over  the  ob- 
jection of  this  defendant,  the  lease  offered 
in  evidence  by  plaintiff.  (15)  The  court  err- 
ed In  refusing  to  give  the  peremptory  in- 
structions in  the  nature  of  demurrers,  offered 
by  this  defendant  at  the  close  of  plalntlflrs 
evidence  and  at  the  close  of  all  the  evidence." 
From  the  order  granting  a  new  trial,  plain- 
tiff duly  appealed  to  this  court 

By  the  eighth  clause  of  section  1187,  Rev. 
St  1899,  street  railroad  companies  of  this 
state  are  expressly  authorized  to  lease  tjieir 
roads,  therefore  the  question  of  power  in  the 
United  Railways  Company  (discussed  In  the 


brlefa)  to  execute  the  lease  Is  eliminated  by 
the  statute.  The  statute  conferring  the  pow- 
er to  lease  Is  silent  In  regard  to  the  liability 
of  the  lessor  company  for  the  torts  of  the 
lessee  company.  It  neither  declares  the  les- 
sor liable  for  the  torts  of  its  lessee  nor  ex- 
empts It  from  liability  for  the  negligence  of 
the  lessee  In  the  operation  of  the  leased 
roads,  and  the  many  cases  cited  In  the  briefs, 
decided  upon  express  statutes,  liolding  the 
lessor  company  liable  for  the  torts  of  the 
lessee  company,  are  not  in  point  The  facts 
In  Judgment  raised  but  two  questions  for  de- 
cision: The  first  is  whether  or  not  the  con- 
tract denominated  a  lease  is  a  lease,  in  fact, 
or  a  mere  operating  contract  under  which  the 
Transit  Company  was  operating  the  United 
Railways  Company's  lines  of  railroad  as  the 
agent  of  the  latter  company;  second,  if  the 
contract  Is  found  to  be  a  lease,  Is  the  de- 
fendant liable  for  the  neglig»ice  of  the  lessee 
In  the  operation  of  cars  over  the  leased  lines 
of  railroad,  in  the  absence  of  a  statute  de- 
claring it  shall  be  so  liable?  An  analysis  of 
the  contract  of  lease  shows  that,  by  the  grant- 
ing clause,  the  United-  Railways  0>mpany 
granted,  demised,  and  leased  to  the  Transit 
Company,  for  a  term  of  40  years,  all  the 
railways  the  lessor  then  owned  In  the  city  of 
St  Louis  and  the  county  of  St  Louis,  all 
that  it  might  thereafter  own  or  construct  or 
operate,  and  all  its  right,  title,  and  Interest 
in  all  Its  property,  real,  personal,  or  mixed, 
with  all  Its  franchises  of  every  sort,  reserv- 
ing, however.  Its  right  to  continue  to  be  a 
corporation.  AH  the  powers  and  rights,  in 
regard  to  collecting  tolls,  etc.,  as  were  pos- 
sessed by  the  lessor,  were  also  granted  to 
the  Transit  (Company,  subjected,  however,  to 
the  same  legal  restrictions  as  were  Imposed 
on  the  lessor,  the  Transit  Company  agreeing 
to  Indemnify,  save,  and  keep  harmless,  dur- 
ing the  continuance  of  the  lease,  the  United 
Railways  Company  from  all  costs,  charges, 
and  expenses  arising  from  the  management 
and  operation  of  said  railroads  and  all  mat- 
ters incident  thereto.  As  nearly  as  could  be, 
the  contract  shod  the  Transit  Company  with 
the  shoes  of  the  United  Railways  Company, 
the  Transit  Company  assuming  all  the  duties 
and  liabilities  of  the  United  Railways  C!om- 
pany.  By  paragraphs  1  to  6  inclusive,  the 
Transit  Oompany  assumed  the  payment  of  all 
the  obligations  of  the  United  Railways  Com- 
pany, Including  all  taxes  to  be  assessed 
against  all  its  property,  water  rates,  etc., 
and  agree  to  pay,  in  addition,  as  rental,  |6 
per  share  on  all  the  preferred  stock  of  the 
United  Railways  Company  and  $1,000  per  an- 
num for  the  purpose  of  defraying  the  ex- 
penses of  maintaining  the  corporate  exist- 
ence of  the  United  Railways  Oompany.  The 
seventh  paragraph  requires  the  lessee  to  keep 
the  leased  property  Insured  against  loss  by 
fire  and  to  surrender  the  property  to  the  les- 
sor in  good  order  at  the  expiration  of  the 
lease.  The  eighth  paragraph  requires  tie 
lease  to  apply  surplus  earnings^  over  and 
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abore  6  per  cent  per  umnm  on  $20,000,000 
of  its  capital  stock,  to  the  betterment,  Im- 
proTement,  and  extension  of  the  leased  rail- 
roads or  to  tbe  redemption  of  bonds  named  in 
tbe  clause.  The  ninth  paragraph  provides  that 
the  lessor  shall  turn  over  all  moneys  of  every 
character  in  its  possession  at  the  date  of  the 
execution  of  the  lease,  all  that  it  might 
thereafter  receive  during  tbe  life  of  the  lease 
from  the  sale  of  any  of  its  property,  and  ob- 
ligates the  lessee  to  pay  certain  liabilities 
out  of  such  moneys,  including  accrued  inter- 
est on  the  mortgage  indebtedness  and  the  Im- 
provement of  the  property.  The  tenth  para- 
graph provides  that  the  contract  shall  take 
Immediate  effect,  and  states  that  the  United 
Ballways  Company  Is  "taming  over  all  assets 
of  every  character  to  Transit  Company,"  and 
that  the  latter  is  "assuming  all  llabUltiea  of 
every  character  of  United  Railways."  The 
eleventh  paragraph  provides  that  the  United 
Railways  Company  will  maintain  its  corpo- 
rate existence  and  exercise  Its  charter  rights 
for  the  purpose  of  enabling  the  Transit  Com- 
pany to  enjoy  and  avail  itself  of  every  right, 
etc.,  in  respect  to  the  use,  management,  etc., 
of  the  leased  property,  the  Transit  Company 
agreeing  to  save  the  United  Railways  Com- 
pany harmless  against  all  expense  and  loss. 
The  twelfth  paragraph  provides  that  when- 
ever the  Transit  Company  should  fall  for  60 
days  to  pay  the  rent  or  meet  the  obligations  It 
assumed,  the  United  Railways  Company 
should  have  the  option  to  treat  the  lease 
as  forfeited  and  take  possession  of  the  prop- 
erty, in  which  event  tbe  interest  of  the  Trans- 
It  Company  In  and  to  the  property  should 
cease.  By  the  tblrtemtb  paragraph,  the 
United  Railways  Company  agreed  to  turn 
over  all  its  cars,  machinery,  tools,  and  other 
personal  property  to  the  Transit  Company, 
the  property  turned  over  to  be  appraised, 
and  the  Transit  Company  agreed  to  return 
it  In  as  good  condition  as  when  received,  or 
its  equivalent,  or  to  pay  the  appraised  value 
at  the  termination  of  the  lease.  The  tovr- 
teenth  paragraph  is  not  important  to  a  de- 
termination of  the  question  in  hand.  Tbe 
lifteenth  paragraph  required  tbe  Transit 
Company  to  keep  correct  books  of  account 
of  all  receipts  and  disbursements,  the  books 
to  be  open  at  ail  times  for  the  inspection 
of  the  president  of  the  United  Railways  Com- 
pany. The  seventeenth  and  eighteenth  para- 
graphs throw  no  light  on  tbe  question  be- 
fore us. 

In  Edwards  ▼.  Noel,  88  Mo.  App.,  toe.  elt 
440,  this  court  approvingly  quoted  the  follow- 
ing definition  of  a  lease :  "A  lease  Is  a  con- 
tract for  tbe  possession  and  profits  of  land 
and  tenements,  either  for  life  or  a  certain 
term  of  years,  or  during  the  pleasure  of  the 
parties."  Bonvl»''s  Law  Dictionary.  Substan- 
tially tbe  same  definiticm  of  a  lease  is  given 
in  Thomas  v.  Railroad,  101  U.  S.  71,  26  L.  Ed. 
950,  in  Heywood  t.  Fulmer  (Ind.  Sup.)  82  N. 
SL  574, 18  Ll  R.  a.  491,  and  in  many  other  cas- 
es that  might  be  cited.    In  aioore  v.  Miller,  8 


Pa.,  loa  dt  28S,  it  is  said:  "An  agreement 
that  Miller  should  enter  and  dig  for  ore, 
build  bouses,  etc.,  be  to  pay,  as  a  compensa- 
tion to  the  owner  of  the  land,  60  cents  a  ton 
for  sr&ej  ton  of  ore,  was.  In  substance  and 
fact,  a  lease."  In  Walls  v.  Preston,  25  Cal. 
69,  It  was  ruled  that  an  agreement  in  writ- 
ing by  which  one  party  leased  to  another,  for 
a  specific  term,  certain  land,  the  second  party 
agreeing  to  cultivate  and  plant  the  land  at 
his  own  expense  and  deliver  one-sixth  of  the 
crops  to  the  first  party,  was  a  lease  and  not 
a  contract  for  tbe  services  of  the  second 
party.  In  18  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  p.  697,  t  1,  a  lease  Is  defined  to  be  "a 
contract  for  the  possession  and  profits  of 
lands  and  tenements  on  the  one  side,  and 
the  recompense  of  rent  or  property  on  the 
other;  or,  in  other  words,  a  conveyance  to  a 
person  for  life,  years,  or  at  will,  in  consid- 
eration of  a  return  of  rent  or  other  recom- 
pense." 

The  contract  comes  within  tbe  foregoing 
definition  of  a  lease,  and,  in  terms,  conveys 
what  tbe  statute,  in  effect,  declares  should 
constitute  a  lease  of  a  street  railroad,  to  wit, 
tbe  right  to  hold,  use,  and  operate  the  road. 
It  is  contended  by  the  appellant,  however, 
that  as  the  contract  shows  the  United  Rail-' 
ways  Company  agreed  to  turn  over  to  the 
Transit  Company  all  Its  assets,  including 
money  on  band  and  any  it  might  thereafter 
acquire  from  any  source  whatever,  with  all 
Income  derived  from  any  bonds  or  stocks 
then  owned  by  It  or  which  It  might  there- 
after acquire,  retaining  nothing  whatever  but 
the  bare  right  to  continue  to  be  a  corpora- 
tion, the  Transit  Company  assuming  all  11a- 
bflltles  of  every  character  of  the  United  Rail- 
ways Company  and  agreeing  to  Indemnify  and 
save  harmless  tbe  United  Railways  Company 
against  all  expense,  loss,  damage,  or  liability 
for  the  exercise  of  its  corporate  powers  and 
franchises  and  the  performance  of  corporate 
acts  when  exercised  or  done  at  the  request 
of  the  Transit  Company,  and  that  for  better- 
ments and  improvements  to  be  made  by  the 
Transit  Company  It  should  be  reimbursed  by 
the  bonds  of  the  United  Railways  Company, 
the  Transit  Company  became  the  partner  or 
agent  of  the  United  Railways  Company.  The 
bonds  and  stocks  the  United  Railways  Com- 
pany agreed  to  turn  over  to  the  Transit  Com- 
pany aro  not  specifically  named,  but,  as  the 
lease  shows  that  the  lines  of  road  It  acquired 
had  outstanding  bonds  and  stocks  which  the 
United  Railways  Company  was  expressly  au- 
thorized to  acquire  by  the  seventh  clause  of 
section  1187,  supra,  the  reasonable  inference 
Is  that,  in  making  the  purchase,  It  acquired 
stocks  and  bonds  of  some  or  all  of  these  lines 
of  railroad  and  that  it  was  these  stocks  and 
bonds  thus  acquired  that  It  agreed  to  turn 
over  to  the  Transit  Company.  This  inference 
Is  strengthened  by  the  farther  fact  that  the 
Transit  Company  agreed  to  pay  the  lnter«Bt 
on  the  bonds  of  these  lines  as  part  payment 
of  the  rent  reserved,  and  that  these  ldentl»a> 
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lines  were  leased  to  It  It  is  contrary  to  leg- 
islatire  policy  for  a  corporation  to  become  a 
member  of  a  partnership  (Aurora  State  Bank 
T.  Oliver,  62  Mo.  App.,  loc.  cit  393,  and  cases 
cited)  and  a  conclusion  should  not  be  drawn 
that  the  purpose  of  the  parties  to  the  contract 
was  to  form  a  copartnership  unless  the  con- 
trary clearly  appears.  In  Missouri  Bottler's 
Ass'n  y.  Fennerty,  81  Mo.  App.,  loc.  clt.  534, 
it  is  said :  "The  fundamental  idea  of  a  part- 
nership inter  sese  Is  that  It  Is  formed  for 
the  purpose  of  trade  or  gain  in  business,  and 
that  each  has  the  right  to  part  participate 
in  the  profits."  The  contract  of  lease  no- 
where shows  that  the  United  Railways  Com- 
pany was  to  participate  in  the  profits  to  ac- 
crue from  the  operation  of  the  leased  proper- 
ty, and  In  no  sense  of  the  term  did  the  con- 
tract create  the  relation  of  partners  between 
the  two  companies. 

An  agent  has  be^i  judicially  defined  to  be 
"one  who .  undertakes  to  transact  some  busi- 
ness, or  manage  some  affair  for  another,  by 
authority  and  on  account  of  the  latter  and 
to  render  an  account  of  It."  Wynegar  v. 
State,  157  Ind.,  loc.  clt  679,  62  N.  B.  88; 
Metzger  t.  Huntington  (Ind.  Sup.)  37  N.  B. 
1084.  Paragraphs  13  and  16  of  the  contract 
are  relied  on  to  bring  the  Transit  (Company 
within  the  definition  of  an  agent  Paragraph 
13  required  the  Transit  Company  to  turn 
back  all  cars,  machinery,  tools,  etc.,  it  re- 
ceived in  as  good  condition  as  when  received, 
or  their  equivalent  or  to  pay  their  appraised 
value.  It  is  immaterial  whether  this  arrange- 
ment Is  called  a  lease  or  a  hiring  of  the  equip- 
ment and  other  personal  property,  the  effect 
is  the  same.  It  shows  that  the  Transit  Com- 
pany did  not  take  it  to  use  as  the  agent  of 
the  United  Railways  Company  but  to  use  for 
its  own  benefit  The  fifteenth  paragraph  re- 
quired the  Transit  Company  to  keep  correct 
Ixwk  accounts  of  all  receipts  and  disburse- 
ments to  be  open  at  all  times  for  the  inspec- 
tion of  the  president  of  the  United  Railways 
Company.  This  paragraph  should  not  be  con- 
strued separate  and  apart  from  the  other  pro- 
visions of  the  contract  whereby  it  is  shown 
that  the  Transit  Company  agreed  to  expend 
the  surplus  of  its  net  earnings  in  betterments 
and  Improvements  or  in  the  purchase  of  bonds 
of  the  acquired  lines  of  railroad.  When 
viewed  in  connection  with  this  stipulation  in 
the  contract  it  has  no  meaning  other  than 
that  the  lessor  should  have  the  privilege  of 
ascertaining  from  time  to  time  whether  the 
lessee  was  expending  Its  surplus  earnings 
in  accordance  with  the  provisions  of  the 
.  contract  Both  corporations  had  a  board  of 
10  directors  at  the  time  of  the  trial.  Nine 
members  of  the  board  of  directors  of  the 
United  Railways  were  also  members  of  the 
board  of  directors  of  the  Transit  Company, 
and  both  companies  were  served  by  the  same 
president  and  the  same  secretary,  but  wheth- 
er or  not  this  or  a  similar  condition  existed 
at  the  time  the  lease  was  executed  or  at  the 
time  of  the  accident  is  not  shown  by  the 


evidence.  Therefore,  if  any  unf arorable  Infer- 
ence can  be  drawn  from  the  fact  that  botli 
corporations  have  at  the  present  time  a  com- 
mon board  of  directors  and  are  served  by  the 
same  president  and  the  same  secretary,  the 
Inference  cannot  be  made  to  relate  back  to 
affect  the  contract  of  lease,  which  may  have 
been  executed  when  no  such  condition  exist- 
ed. Besides,  this  Issue  is  not  in  the  case,  for 
it  Is  not  alleged  in  the  answer  that  the  two 
corporations  were  identical  in  government  and 
interest  or  that  the  lease  was  made  in  bad 
faith.  We  do  not  think  there  is  anything  in 
the  contract  or  the  evidence  to  show  that  the 
Transit  Company  was  appointed  the  mere 
agent  of  the  United  Railways  Company.  The 
contract  is  loaded  with  many  details  not 
usually  found  in  a  lease,  but  the  nature  of 
the  property  leased  and  the  purpose  for  which 
it  was  to  be  operated,  and  the  many  subordi- 
nate and  varied  interests  that  the  Transit 
Company  agreed  to  protect  made  it  necessary 
to  either  Incorporate  these  details  In  the  con- 
tract of  lease  or  to  provide  for  tbem  by  a 
contemporaneous  supplemental  contract  The 
fact  that  they  were  put  In  the  lease  does  not 
destroy  the  character  of  that  Instrument 

2.  Having  legislative  and  municipal  con- 
sent to  lease  its  lines  of  railroad,  is  the 
respondent  nevertheless,  liable  for  damages 
caused  by  the  negligent  operatiuu  ui  cars  on 
the  leased  lines  by  its  lessee?  The  auuior- 
ities  on  this  question  are  not  barmonions. 
In  Harmon  v.  Railroad,  28  S.  C.  401,  5  S.  B. 
836,  13  Am.  St  Rep.  686,  the  defendant  com- 
pany, under  a  right  given  In  its  charter  to 
"let  or  farm  out"  Its  road  to  another  com- 
pany, leased  its  road.  The  court  held  tliat 
the  lease  did  not  exempt  the  lessor  from 
responsibility,  in  the  absence  of  any  pro- 
vision granting  such  exemption,  and  that  It 
was  liable  for  cattle  negligently  killed  by  a 
train  of  cars  operated  by  the  lessee.  Beach, 
on  the  authority  of  this  case,  says:  "The 
lessor  continues  to  be  liable  for  all  acts  done 
by  the  lessee  In  operating  the  road,  whether 
the  cause  of  action  I>e  ex  delicto  or  ex  con- 
tractu. •  •  •  And  this  Is  so  although  the 
charter  of  the  former  authorizes  it  to  lease 
its  road.  *  •  *  The  original  obligation 
can  only  be  discharged  by  a  legislative  enact- 
ment, consenting  to  and  authorizing  the  lease, 
with  an  exemption  granted  to  the  lessor  com- 
pany." 1  Beach  on  Private  Corporations, 
$  366.  Harmon  v.  Railroad,  supra,  followed 
NaUonal  Bank  v.  Railway,  25  S.  C.  225,  and 
was  in  turn  followed  by  Parr  v.  Railroad, 
43  S.  0.  197,  20  S.  B.  1009,  49  Am.  St  Rep. 
826. 

In  Chicago  &  Grand  Trunk  Railway  Co.  T. 
Hart  200  111.  414,  70  N.  B.  654,  66  L-  R.  A. 
75,  the  rule  annoimced  In  the  South  Carolina 
cases  was  not  only  approved  but  was  made 
to  extend  to  an  employ^  of  the  lessee  company 
who  had  been  injured  by  its  negligence.  The 
argument  in  support  of  the  rule  is  thus  stated 
by  the  learned  Judge  writing  the  opinion: 
'There  is  a  confilct  In  adjudicated  cases  on 
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the  question  whether  a  lessor  railroad  com- 
pany is  liable  to  a  servant  of  the  lessee  com- 
pany for  inj-nrles  occasioned  by  the  negli- 
gence of  the  lessee  company  in  the  operation 
of  the  leased  road.  Mr.  Elliott,  In  his  work 
on  Railroads  (volume  2,  p.  610),  says  that 
be  Inclines  to  the  opinion  that  the'  lessor 
company  is  not  so  liable  where  the  Injuries 
to  the  servant  of  the  lessee  company  are  caus- 
ed solely  by  the  negligence  of  the  lessee  com- 
pany In  (derating  the  road,  but  this  author 
says  that  the  weight  of  authdt-lty  Is  against 
the  view  that  he  Is  Inclined  to  adopt.  We 
think  this  court  Is  committed  to  the  view  held 
by  the  current  of  authorities  on  the  question, 
and  moreover,  that.  In  soimd  reason  and  as 
the  better  public  policy,  the  doctrine  should 
be  maintained  that  the  lessor  company  shall 
be  required  to  answer  for  the  consequences  of 
the  negligence  of  the  lessee  company  In  the 
operation  of  the  road,  not  only  to  the  public, 
but  also  to  servants  of  the  lessee  company 
\rho  have  been  Injured  by  actionable  negli- 
gence of  the  lessee  company.  The  charter 
of  the  lessor  company  empofvered  It  to  con- 
stmct  this  line  of  railroad  and  operate  trains 
thereon.  It  became  its  duty  to  exercise  those 
chartered  powers,  otherwise  they  would  be- 
come lost  by  nonuser.  The  statute  authorized 
It  to  discharge  that  duty  through  a  lessee,  and 
it  adopted)  that  means  of  performing  the 
duty  which  the  state  had  created  it  to  per- 
form. The  statute  which  authorized  It  to 
operate  its  road  by  means  of  a  lessee  did 
not  however,  purport  to  relieve  it  of  the 
obligation  to  serve  the  public  by  operating 
the  road,  nor  of  any  of  the  consequences 
or  liabilities  which  would  attach  to  It  If  It 
operated  the  road  Itself.  3  Starr  &  C.  Ann. 
St  1896,  p.  3247,  c.  114.  Statutory  permission 
to  lease  its  road  does  not  relieve  a  railroad 
company  from  the  obligations  cast  upon  it  by 
Its  charter  unless  such  statute  expressly  ex- 
empts the  lessor  company  therefrom.  Bals- 
ley  V.  St.  Louis,  Alton  &  Terre  Haute  Rail- 
road Co.,  119  111.  68,  8  N.  B.  869,  59  Am.  Rep. 
784.  While  the  duty  which  rests  upon  the 
lessor  companies  to  operate  their  roads  Is  an 
obligation  which  they  owe  to  the  public,  the 
permission  given  by  the  legislature,  as  the 
representative  of  the  public,  to  perform  that 
dnty  through  lessees  has  no  effect  to  absolve 
such  companies  from  the  duty  of  seeing  that 
the  lessee  company  provides  and  maintains 
safe  engines  and  cars,  and  that  the  employes 
of  the  lessee  companies  to  whom  is  intrusted 
the  operation  of  their  roads  are  competent 
and  that  they  perform  the  duties  devolving 
upon  them  with  ordinary  care  and  skill,  for 
upon  the  character  and  condition  of  safety'  of 
each  engines  and  cars,  and  on  the  competency 
and  care  of  such  employes,  depend  the  lives 
and  property  of  the  general  public."  In  Chi- 
cago &  Western  Indiana  Railroad  Company 
T.  Doan,  195  III.  168,  62  N.  E.  826,  it  Is  said: 
"The  negligence  of  a  lessee  of  the  tracks  of  a 
railroad  company  is  Imputable  to  the  lessor 
company."  The  same  doctrine  Is  stated  In 
ie  S.W.— 19 


Chicago  &  Erie  Railroad  Company  v.  Meech, 
163  111.  306,  45  N.  E.  290. 

In  Ayoock  v.  Railroad,  89  N.  C.  321,  Smith, 
C.  C,  for  the  court,  said:  "The  cases  cited  in 
the  well-prepared  brief  of  the  plaintiflTs  coun- 
sel fully  sustain  the  proposition  that  the  de- 
fendant company,  leasing  the  use  of  its  road 
or  permitting  the  use  of  It  by  another  com- 
pany, remains  liable  for  the  consequences  of 
the  mismanagement  of  the  train  In  charge  of 
the  servants  of  the  latter,  and  the  injury 
thence  resulting,  to  the  same  extent  as  If 
such  mismanagement  was  the  act  or  neglect 
of  Its  own  servants  operating  Its  own  train." 
This  case  has  been  followed  and  approved  In 
Logan  V.  Railroad,  116  N.  C.  940,  21  S.  B. 
959,  In  Harden  v.  Railroad,  129  N.  C.  354,  40 
S.  E.  184,  55  L.  R.  A.  784,  85  Am.  St  Rep. 
747,  In  Smith  v.  Railroad,  130  N.  C.  844,  42  S. 
B.  139,  and  in  Brown  v.  Railway,  131  N.  C. 
455,  42  8.  E.  911. 

In  Singleton  v.  Railroad,  70  Ga.  464,  48 
Am.  Rep.  574,  the  court  held:  "The  ori^nal 
obligation  of  the  railroad  company  to  the 
public  could  not  be  discharged  except  by  leg- 
islative enactment  consenting  to  and  author- 
izing the  lease,  with  an  exemption  granted  to 
the  lessor  company  from  liability.  Legisla- 
tive consent  to  the  lease  Is  not  alone'  suffi- 
cient. There  must  be  a  release  from  the  ob- 
ligations of  the  company  to  the  public,"  and 
further  held  that  the  lessor  company  was  lia- 
ble for  injuries  to  a  passenger,  caused  by  the 
netjilgence  of  the  lessee  company  In  putting 
him  off  the  train.  At  page  467  of  70  Ga.  (48 
Am.  Rep.  674),  the  court  said:  "It  Is  now 
a  well-settled  principle  that  a  corporation, 
being  the  creature  of  the  law,  has  only  the 
powers  conferred  upon  It  by  Its  charter,  and 
that  all  others  not  necessarily  Implied  there- 
from are  withheld.  Its  grants,  whether  of 
power  or  exemption,  are  always  to  be  strict- 
ly construed,  and  Its  obligations  are  to  be 
strictly  performed,  whether  they  may  be  due 
to  the  state  or  to  Individuals.  It  seems  also 
to  be  well  settled  that  a  railroad  corporation, 
and  it  Is  with  such  that  we  are  dealing  In 
this  case,  cannot  without  special  authority 
of  statute,  alienate  its  franchise  or  prop- 
erty acquired  under  the  right  of  eminent 
domain,  or  essential  to  the  performance  of  its 
duty  to  the  public,  whether  by  sale,  mortgage, 
or  lease.  Thomas  v.  R.  Co.,  101  tJ.  8.  71,  25 
L.  Ed.  950;  Rai{road  Co.  v.  Wlnans,  17  How. 
80,  15  L.  Ed.  27;  Pearce  v.  R.  R.  Co.,  21  How. 
441,  16  Xj.  Ed.  184;  Pullan  v.  Cincinnati  & 
G.  Air  Line  R.  Co.,  4  Blss.  35,  Fed.  Cas.  No. 
11,461;  Commonwealth  v.  Smith,  10  Allen 
(Alass.)  448,  87  Am.  Dec.  672."  This  case 
was  followed  In  Hawkins  v.  Railway,  119  Ga. 
169,  46  S.  E.  82. 

In  Braslln  v.  Railroad,  145  Mass.  64,  13  N. 
E.  65,  the  defendant  had  leased  Its  road  to 
another  company  which  lease  was  subsequent- 
ly ratified  by  the  Legislature.  The  plaintiff, 
while  a  passenger  on  a  car  operated  by  the 
lessee  company,  was  thrown  from  the  car  and 
Injured.    The  court  held  the  defendant  lessor 
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company  liable.  In  the  dlscassion,  Allen,  J., 
writing  the  opinion  (at  page  68  of  145  Mass., 
at  page  68  of  13  N.  B.)  said:  "The  provls- 
ions  of  the  lease.  Including  those  which  are 
Incorporated  by  reference,  define  the  duties 
and  obligations  of  the  contracting  parties  as 
between  themselves,  and  appear  to  be  suffi- 
cient effectually  to  bind  the  lessee  to  indem- 
nify the  lessor  against  loss.  But  it  is  no- 
where stated  that  the  lessor  should  be  ex- 
onerated from  responsibility,  nor  was  it  pos- 
sible for  the  parties  to  make  a  contract  which 
should  have  that  effect  The  sanction  of  the 
Legislature  was  given  to  the  contract  as  made 
by  the  parties,  but  added  nothing  by  way  of 
exemption  from  the  primary  responsibility  of 
the  lessor.  The  lease  did  not  purport  to 
transfer  the  lessor's  franchise,  or  the  whole 
of  ttA  property.  The  lessor  was  not  going  out 
of  business  entirely,  but  only  leased  a  portion 
of  its  road,  with  provisions  for  restoration  of 
the  leased  property  at  the  end  of  the  term, 
and  for  re-entey.  It  was  under  a  posltiva 
duty  and  obligation  to  the  public,  and  the 
consent  of  the  Legislature  to  the  making  of 
the  lease  did  not  imply  a  discharge  from  the 
duty  and  obligation.  Indeed,  there  Is  a  cer- 
tain implication  that  the  parties  did  not  con- 
template any  such  discharge,  arising  from  the 
stipulation  for  indemnity  'during  said  term,' 
that  is,  during  the  whole  term  of  the  lease. 
Where  a  corporation  seeks  to  escape  from  the 
burdens  imposed  upon  it  by  the  Legislature, 
clear  evidence  of  a  legislative  assent  to  snch 
exoneration  should  be  fonnd." 

In  Chollette  v.  Railroad  (Neb.)  41  N.  W. 
1106,  4  L.  R.  A.  135,  the  court  held:  "The 
original  obligation  of  a  railroad  company  to 
the  public  cannot  be  discharged  by  a  trans- 
fer of  Its  franchises  to  another  company, 
except  by  legislative  enactment  consenting 
to  and  authorizing  snch  transfer,  with  an 
exemption  granted  to  such  company  relieving 
It  from  liability.  Legislative  consent  to  the 
transfer  Is  not  alone  sufficient ;  there  must  be 
a  release  from  the  obligations  of  the  company 
to  the  publig." 

In  McCabe's  Adm'x  v.  Railroad,  112  Ky. 
861,  66  S.  W.  1054,  it  was  held  that  a  provis- 
ion In  the  charter  of  a  railroad  corporation 
empowering  the  corporation  to  "make  con- 
tracts with  individuals,  corporations,  and  oth- 
er railroad  companies  for  the  building,  com- 
pletion, and  operating  of  said  road  or  any 
part  thereof,"  authorized  the  corporation  to 
lease  its  road,  but  did  not  relieve  it  from 
liability  for  the  negligence  of  the  lessee  in 
the  operation  of  a  train  whereby  a  person  on 
the  track  was  struck  and  killed. 

In  Heron  v.  Railway,  68  Minn.  542,  71  N. 
W.  706,  It  was  ruled  that  exemption  from 
liability  on  the  part  of  the  lessor  cuuiyany  for 
damaged  for  acts  of  the  lessee  company  is  not 
necessarily  Implied  from  a  lease  made  with 
legislative  authority,  giving  the  lessee  com- 
pany exclusive  control  and  possession  of  the 
road. 

McCk>y  ▼.  Railway,  86  Mo.  App.  445,  cited 


by  appellant,  where  the  lessor  company  was 
held  liable  for  damages  caused  by  fire  escap- 
ing from  the  engine  of  the  lessee  company,  la 
not  in  point,  for  the  reason  the  statute  au- 
thorizing the  lease  expressly  reserved  that 
the  lessor  should  not  escape  any  of  the  re- 
sponsibility it  owed  to  the  puoitc.  Neither 
is  the  case  of  Anderson  v.  Railroad,  161  Mo. 
411,  61  S.  W.  874,  cited  by  appellant,  in  point, 
nor  any  other  Missouri  case  cited  by  counsel 
for  either  side.  • 

As  stated  in  23  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  784,  "there  Is  a  sharp  conflict  of 
author!^  as  to  whether  the  lessor  of  a  rail- 
road is  liable  for  injuries  to  personal  prop- 
erty caused  by  the  wrongful  or  negligent  acts 
or  omissions  of  the  lessee  in  the  operation 
of  the  road,  as  distinguished  from  the  non- 
performance of  a  duty  which  the  lessor's 
charter  or  the  general  law  Imposes  primarily 
on  the  lessor."  Judge  Elliott,  in  his  work  on 
Railroads,  after  noticing  the  conflict  of  au- 
thority, says:  "Our  opinion  is  that  where 
the  lease  Is  executed  under  the  provisions 
of  a  statute,  in  accordance  with  its  require- 
ments, is  made  to  a  company  having  author- 
ity to  accept  it,  and  is  made  In  good  faith 
and  not  for  the  purpose  of  transferring  duties 
or  obligations  to  an  irresponsible  party,  the 
lessor  company  is  not  liable  for  Injuries  caus- 
ed by  the  negligence  of  the  lessee  and  not  at- 
tributable to  a  breach  of  any  public  duty 
of  the  company  that  executed  the  lease."  2 
Elliott  on  Railroads,  §  469.  Nellls  on  Street 
Railroad  Accident  Law,  p.  488,  without  re- 
ferring to  the  conflict  of  authority  or  com- 
menting on  any  of  the  cases,  says:  "Where 
the  railroad  company  Is  authorized  by  law  to 
lease  its  road  to  another  railroad  company, 
the  company  leasing  its  road  is  not  liable  for 
the  misconduct  in  the  management,  if  the 
persons  in  charge  at  the  time  are  not  in  fact 
its  servants  or  agents,  but  are  the  servants 
or  agents  of  the  lessee."  Hutchinson  on  Car- 
riers (2d  Ed.)  {  515b,  says:  "An  authorized 
lease,  however,  not  otherwise  providing,  will 
absolve  the  lessor  from  the  torts  of  the  lessee 
resulting  from  the  negligent  operation  and 
handling  of  its  trains  and  the  general  man- 
agement of  the  leased  road  over  which  the 
lessor  has  no  control" — citing  Nugent  v.  Rail- 
road, 80  Me.  62,  12  Atl.  797,  6  Am.  St  Rep. 
151,  and  Mahoney  v.  Railroad,  63  Me.  68,  as 
authority  for  this  rule.  But  no  reference  is 
made  in  the  note  by  the  author  to  cases  hold- 
ing to  the  contrary.  On  the  authority  of  the 
Maine  and  New  York  cases.  Pierce  says: 
"The  lease  of  a  railroad  under  due  author- 
ity of  law  effects  a  transfer  of  rights  and 
liabilities  in  Its  management  so  that  the 
corporation  owning  the  railroad  is  discharged 
from  responsibility  for  the  lessee's  torts."- 
Pierce  on  Railroads,  {  283.  Pattlson,  on  the 
authority  of  the  Maine  and  New  York  cases 
states  the  same  doctrine.  Pattlson  on  Rail- 
way Accident  Law,  $  131.  Wood  on  Rail- 
roads (volume  8,  p.  2056)  says:  "Where  the 
lease  is  made  under  due  authority,  so  that 
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there  can  be  no  objection  to  Its  Ta\,ldlt7,  some 
antborltleB  hold  that  the  lessor  is  relieved 
from  liability  for  Injuries  resulting  from  the 
negligent  operation  of  the  road.  Bnt  this 
admits  of  serious  question  unless  the  lease 
contains  specific  proTlsion  for  the  lessor's 
exemption  from  liability."  In  a  footnote  the 
author  cites  some  of  the  conflicting  cases  bnt 
refrains  from  an  expression  of  individual 
opinion  in  regard  to  the  rule. 

In  Arrowsmith  v.  Railroad,  (a  a)  67 
Fed.  165,  most  of  the  authorities  are  re- 
viewed by  Judge  Lnrton  and  the  conclusion 
reached  Is  that  where  a  railroad  company 
leases  its  line  by  authority  of  law,  and  there 
l8  no  exemption  from  future  liability,  either 
by  express  terms  of  the  statute  or  the  terms 
of  the  lease,  nevertheless  the  lessor  is  not 
liable  for  injuries  to  a  passenger  traveling 
under  a  contract  with  the  lessee,  when  such  in- 
juries are  caused  wholly  by  the  lessee's  negli- 
gence in  operating  the  road.  This  case  was 
followed  in  Hayes  v.  Northern  Pacific  R.  R. 
Co.,  74  Fed.  279,  20  O.  G  A.  52.  In  Dltchett  v. 
Railroad,  67  N.  T.  425,  It  was  held  that  a  re- 
covery could  not  be  had  by  a  plaintiff,  suing 
as  administrator  for  injuries  caused  his  in- 
testate by  falling  into  a  cut  made  by  the  de- 
fendant for  the  purpose  of  its  railway,  said 
cut  having  been  made  by  the  lessor  and  In- 
closed by  a  substantial  fence  before  the  mak- 
ing of  the  lease,  which  fence  was  permitted 
to  become  out  of  repair  by  the  lessee  corpora- 
tion. The  court  applied  to  the  case  the  ordi- 
nary rule  that  a  lessor  of  premises,  who 
parts  with  them  while  they  are  In  proper 
condition,  is  not  bound  to  see  that  they  are 
thereafter  properly  cared  for  by  his  lessee, 
and  is  not  responsible  for  their  subsequent 
condition.  The  same  ruling  was  applied  by 
the  same  court  In  Miller  v.  Railroad,  126 
N.  Y.  118,  26  N.  B.  35.  In  Caruthers  v. 
Railroad  (Kan.  Sup.)  54  Pac.  673,  44  L.  R. 
A.  737,  It  was  held :  "In  the  case  of  a  lease 
made  by  one  railroad  company  to  another 
under  the  statute  authorizing  leases  between 
railroad  companies,  the  lessor  company  Is 
not  liable  'to  third  persons  for  Injuries  re- 
sulting from  the  negligent  operation  of  the 
leased  line  by  the  lessee  company,  where 
the  lease  la  general  in  its  terms,  and  con- 
fers upon  the  lessee  company  the  exclusive 
right  to  run  and  operate  its  trains  of  cars 
over  and  upon  the  track  of  the  lessor  com- 
pany,' without  reserving  to  the  latter  any 
right  of  control  over  the  operation  of  the 
road  by  the  former."  In  Plnkerton  v, 
Pennsylvania  Tractloa  Co.  (Pa.)  44  Atl. 
284^  It  was  ruled  that  where  a  lease  of  a 
street  railway  Is  duly  authorized  by  law,  the 
lessee  only  is  liable  for  negligence  in  Its 
operation.  In  Buckner  v.  Railroad  (Miss.) 
18  South.  449,  and  in  Virginia  M.  Ry.  Co.  v. 
Washington  (Va.)  10  S.  E.  927,  7  L.  R.  A. 
344,  It  was  held  that  the  lessor  company 
was  not  liable  for  injuries  caused  by  the  neg- 
ligence of  the  lessee  company  to  Its  employes 
In  the  operation  of  the  road. 


The  authority  of  the  case  of  Nelson  v.  Rail- 
road, 26  Vt  717,  62  Am.  Dec.  614,  holding  the 
lessor  liable  for  the  negligence  of  the  lessee 
In  the  operation  of  a  train  over  the  leased 
road,  is  somewhat  shaken  by  Judge  Redfleld, 
in  a  note  to  paragraph  8  (volume  1,  p.  636) 
in  his  work  on  Railways.  The  paragraph 
reads  as  follows:  "But  even  where  such 
contracts  have  been  made,  by  permission  of 
the  Legislature,  it  has  been  held  in  this  coun- 
try that  the  company  leasing  itself  does  not 
thereby  escape  all  responsibility  to  the  pub- 
lic; but  that  the  public  generally  may  still 
look  to  the  original  company,  as  to  all  Ita 
obligations  and  duties,  which  grow  out  of  Its 
relations  to  the  public,  and  are  created  by 
charter  and  the  general  laws  of  the  state, 
and  are  Independent  of  contract  or  privity 
between  the  party  Injured  and  the  railway." 
In  a  footnote  he  refers  to  the  Nelson  Case  and 
says:  "But  it  is,  perhaps,  worthy  of  con- 
sideration, in  regard  to  this  case,  that  the 
effect  of  the  legislative  consent  to  the  lease 
is  not  made  a  point  in  this  case." 

The  courts  of  all  the  states,  except  New 
York,  BO  far  as  we  have  been  able  to  see, 
have  held  that  a  railroad  company  Is  not  ab- 
solved from  its  public  or  statutory  obliga- 
tions by  leasing  its  road  to  another  company, 
though  authorized  by  the  Legislature  to  exe- 
cute the  lease,  unless  the  statute  authorizing  it 
to  lease  grants  the  exemption.  A  street  rail-  - 
road  corporation  Is  a  quasi  public  coirporation, 
enjoying  a  monopoly,  and  is  created  for  the 
primary  and  almost  exclusive  purpose  of  car- 
rying passengers,  and  the  acceptance  of  its 
charter  implies  an  assumption  on  its  part 
of  an  obligation  In  favor  of  the  public  to 
operate  its  road  until  discharged  from  the 
obligation  by  the  state,  hence  Its  duty  to 
carry  passengers  Is  a  public  one.  State  v. 
Railroad,  28  Conn.  53S;  1  Morawetz  on  Pri- 
vate Corporations,  S  116.  A  distinction  has 
been  drawn  between  the  common-law  obli- 
gation of  a  railroad  company  to  carry  freight 
and  passengers  and  its  statutory  obligation  to 
fence  its  road,  build  cattle  guards  at  public 
highway  crossings,  prevent  sparks  from  es- 
caping from  Its  engine  and  setting  out  fire 
on  the  land  of  adjoining  proprietors,  and 
other  like  statutory  requirements.  The  statu- 
tory duties  are  denominated  public  ones,  from 
a  performance  of  which  a  lessor  company  is 
not  absolved  unless  the  exemption  is  granted 
by  the  legislature,  while  the  obligation  to  car- 
ry passengers  Is  generally  called  a  private  du- 
ty arising  out  of  contract.  It  seems  to  me  this 
distinction  Is  mqre  subtle  than  sound.  The 
duty  to  fence,  etc.,  is  imposed  by  statute. 
The  obligation  to  carry  passengers  Is  ground- 
ed In  the  common  law.  Both  duties  are 
legal  and  the  company  assumes  to  discharge 
both  by  the  acceptance  of  Its  charter,  and  I 
cannot  see  on  what  rational  ground  one  Is 
classed  as  a  public  and  the  ot^er  as  a  private 
duty.  They  are  of  equal  dignity,  of  equal 
force,  and  the  performance  of  either  may 
be  enforced  by  the  state  la  a  proceeding  by 
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mandamus  (State  v.  Railroad,  supra),  and 
It  Is  only  true  In  a  relative  sense  that  a  pas- 
senger Is  received  and  carried  by  a  railroad 
company  by  -virtue  of  a  private  contract 
made  by  bim  with  the  company.  By  Incor- 
porating under  the  general  laws  of  the  state, 
the  defendant  agreed  to  carry  passengers  for 
a  fare  to  be  flxed  by  the  municipal  assembly 
of  the  city  oif  St  Louis  (J  1187,  supra).  It 
also  agreed  to  submit  to  and  observe  such 
reasonable  municipal  regulations  In  regard 
to  stopping  Its  cars  for  receiving  and  dis- 
charging passengers  as  the  general  assembly 
of  the  city  might  prescribe  by  ordinance. 
The  fare  has  been  fixed  by  ordinance,  and 
police  regulations,  in  regard  to  the  operation 
of  its  cars  and  the  reception  and  discharge 
of  passengers,  have  been  enacted;  so  that 
the  state  and  the  city  on  the  one  side,  for 
the  benefit  of  the  public,  have  fixed  the  fare 
to  be  paid,  designated  the  places  on  the 
streets  where  passengers  shall  be  received 
and  discharged,  and  the  company  on  the 
other,  by  Incorporating  under  the  goieral 
laws,  agreed  to  the  terms  prescribed  by  the 
state  and  city,  and  all  that  is  required  of  the 
individual  to  become  a  passenger  is  to  accept 
the  terms  of  the  contract  exacted  of  the  com- 
pany by  the  state  and  city  for  his  benefit,  and 
when  be  presents  himself  for  carriage  at 
the  proper  time  and  place  and  tenders  the 
fare  fixed,  the  company  is  bound  to  receive 
and  carry  him;  to  refuse  to  do  so  would 
be  a  repudiation  of  the  very  purpose  of  its 
charter  and  a  violation  of  the  highest  of  its 
obligations  to  the  public.  The  following 
clause  in  the  lease,  to  wit:  "And  Transit 
Company  will  indemnify,  save  and  lieep 
harmless,  during  the  continuance  of  this 
lease.  United  Railways  from  all  costs,  charg- 
es and  expenses  arising  from  the  manage- 
ment and  operation  of  said  railways,  and  all 
matters  Incident  thereto,"  Indicates  that  de- 
fendant United  Railways  Company  recog- 
nized that  one  of  Its  public  duties  was  to 
carry  passengers,  and  took  from  the  Transit 
Company  an  obligation  to  indemnify  and  save 
it  harmless  for  ail  costs  and  damages  that 
might  accrue  from  the  negligent  performance 
of  the  duty  by  its  lessee.  It  exacted  of  the 
Transit  Company  an  exemption  from  its  ob- 
ligation to  transport  passengers  in  safety — an 
exemption  the  Legislature  withheld  when 
granting  the  power  to  lease.  But  it  seems 
to  me  that,  whether  the  obligation  of  a  street 
railroad  company  to  carry  passengers  is 
classed  as  an  obligation  the  company  pe- 
culiarly owes  to  the  public,  and  for  that 
reason,  cannot  be  shifted  to  a  lessee,  without 
legislative  grant,  or  as  a  mere  private  obli- 
gation to  the  individual  passenger,  arising 
out  of  contract,  expressed  or  implied,  the 
obligation  is  so  far-reaching  and  of  such 
paramount  Importance  to  turban  populations 
that  exemption  from  the  obligation  cannot 
be  bad  in  any  other  way  than  by  express 
legislative  grant    The  defendant  has  not  re- 


ceived this  grant,  and  I  think  It  would  best 
conserve  1;he  legislative  policy  of  the  state 
to  follow  the  rule  as  declared  by  the  cases 
cited  from  the  states  of  Massachusetts,  Ver- 
mont, Illinois,  Kentucky,  Georgia,  North  and 
South  Carolina,  and  hold  the  defendant  liable 
for  injuries  caused  by  the  negligent  operation 
of  its  cars  by  tbe  Transit  Company,  Its  lessee. 
The  foregoing  statement  and  opinion  were 
written  and  in  tbe  bands  of  the  other  mem- 
bers of  the  court  for  months  before  their  opin- 
ions were  prepared,  and,  In  view  of  the  fact 
that  they  have  discussed  questions  not  noticed 
in  my  opinion,  I  deem  It  proper  to  add  my  in- 
dividual views  touching  these  qaestions,  and 
proceed  to  do  so.  The  argument  of  my  learn- 
ed associates,  to  tbe  effect  that  the  Legisla- 
ture, by  using  the  term  "lease"  in  section 
1187,  Rev.  St.  1899,  without  restricting  or 
qualifying  its  ordinary  meaning,  intended  tbe 
lease  therein  authorized  should,  as  to  tbe 
public  and  as  to  third  persons,  in  respect  to 
the  management  and  use  of  the  leased  prop- 
erty, stand  on  tbe  same  footing  and  be  gov- 
erned by  the  same  rules  of  law  as  a  lease  be- 
tween private  persons,  it  seems  to  me  is 
strained  and  wholly  tmsound.  A  private  per- 
son acquires  property  for  his  sole  use,  and, 
when  acquired,  it  is  wholly  his  own  and  he 
may  do  as  he  will  with  it,  provided  be  does 
no  legal  wrong  in  his  use  or  disposition  of  it. 
This  is  not  80  in  respect  to  a  street  railway 
company.  It  procures  a  franchise  to  lay  its 
tracks  in  the  public  streets  of  a  city,  with 
tbe  distinct  understanding  that  It  will  pro- 
vide the  necessary  rolling  stock  and  equu>- 
ment  to  carry  the  traveling  publico  Prop- 
erty thus  acquired  is  not  for  the  sole  use  of 
the  company,  but  is  also  for  the  use  of  the 
public,  and  the  public  has  an  interest  in 
it,  and  hence  is  directly  interested  iti  its 
management  and  operation  (Muntz  v.  Rail- 
way [L«.]  35  South.  C24,  64  I*  R.  A,  222, 
100  Am.  St  Rep.  405)  and  is.  In  no  narrow- 
er sense,  a  party  In  interest  to  every  con- 
tract affecting  the  vse  and  managemeuit 
of  the  property;  and  the  rules  of  law  de- 
fining the  several  duties  and  obligations  of 
the  lessor  and  lessee  of  private  property  are 
wholly  Inadequate  to  protect  the  interests  of 
the  public  in  street  railway  property  operat- 
ed under  a  lease,  and  it  seems  to  me,  on 
grounds  of  public  policy,  that  the  lessor  com- 
pany should  be  held  to  a  strict  performance 
of  the  duties  imposed  upon  It  by  law,  chief 
among  which  is  to  carry  passengers  safely. 
I  also  find  In  both  opinions  an  argument  or 
rather  an  inference,  which  I  think  is  un- 
sound and  not  warranted  by  any  language 
found  in  the  statute.  It  is  this,  that  the 
section  (1187)  evinces  a  legislative  intent  that 
the  public  policy  of  the  statute  shall  be  to 
exempt  the  lessor  company  from  liability'  for 
Injuries  to  passengers  caused  by  the  negli- 
gence of  the  lessee.  Sherwood,  J.,  in  Kitch- 
en y.  Greenabaum,  61  Mo.,  loc  clt  115,  said: 
"Courts  have  never  yet  ventured  to  define 
in  specific  terms  the  meaning  of  the  phrase^ 
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'public  policy.'"  In  Enders  v.  Enders,  164 
Pa.,  loc.  cit  271,  .SO  AtU  129,  27  L.  R.  A. 
56, 44  Am.  St  Rep.  598,  the  court  said:  "Pub- 
lic policy.  In  tbe  administration  of  the  law 
by  the  coorts,  la  essentially  different  from 
wbat  may  be  public  policy  in  the  view  of  the 
Legislature.  With  the  Legislature,  It  may  be,, 
and  often  is,  nothing  more  than  expediency." 
In  People  t.  Hawkins  (N.  Y.)  51  N.  E..  loc. 
dt.  200,  42  L.  R.  A.  490.  68  Am.  St  Rep. 
736,  It  Is  said  by  the  New  York  Court  of  Ap- 
peals: "The  courts  have  often  found  it  neces- 
sary to  define  Its  [public  policy]  judicial 
meaning,  and  have  held  Uiat  a  state  can 
have  no  public  policy  except  what  Is  to  be 
found  In  Its  Constitution  and  laws."  In 
Swann  v.  Swann  (C.  C.)  21  Fed.,  loc.  clt  301, 
it  is  said:  "The  only  authentic  and  admis- 
sible evidence  of  the  public  policy  of  a  state 
on  any  given  subject  are  Its  Constitution, 
laws,  and  judicial  decisions."  A  llUe  ruling 
was  made  In  Hartford  Fire  Ins.  Co.  v.  Rail- 
way, 70  Fed.  201,  17  C.  C.  A.  62,  30  L.  R.  A. 
193. 

Prior  to  1899,  when  section  1187  was  pass- 
ed, on  grounds  of  public  policy,  street  rail- 
road companies  were  denied  the  power  to 
lease  their  roads.  By  the  act  of  1899,  the 
Legislature  abrogated  this  public  policy  and 
declared  a  different  policy  by  granting  them 
tbe  power  to  lease.  To  this  extent  tbe  stat- 
ute Is  declaratory  of  the  public  policy  of  the 
state  respecting  the  right  of  street  railroad 
companies  to  lease  their  property.  Tbe  stat- 
ute is  absolutely  silent  as  to  whether  or  not 
a  lease  shall  or  shall  not  exempt  tbe  lessor 
company  from  liability  for  failure  to  perform 
the  statutory  duties  required  of  all  street  rail- 
road companies,  or  from  liability  for  injur- 
ies to  a  passenger  caused  by  the  negligence  of 
tbe  lessee;  and  I  am  unable  to  see  upon 
what  rational  ground  it  can  be  said  the 
Legislature,  by  granting  tbe  power  to  lease, 
also,  by  its  alienee,  declared  a  public  policy 
that  should  follow'  the  exercise  of  the  power, 
when  tbe  policy  is  In  nowise  connected  with 
or  essential  to  a  full  and  complete  exercise 
of  tbe  power  granted.  In  case  of  an  absolute 
sale  of  the  property  and  franchises  of  a 
street  railway  company,  no  question  of  lia- 
bility of  the  selling  company  can  arise.  But 
a  lease  is  not  a  sale.  In  the  lease  contract, 
the  United  Railways  Company  expressly  re- 
served its  right  to  be  a  corporation,  main- 
tained ownership  In  all  Its  property,  personal 
and  real,  held  on  to  Its  charter,  to  its  fran- 
chises and  privileges,  and  the  question  Is, 
can  it  do  this  and  at  the  same  time  shift  all 
liability  for  tbe  non  or  mal  performance  of 
the  duties  it  contracted  to  perform  as  a  con- 
sideration for  tbe  grant  of  Its  franchise  by 
the  state  by  merely  delegating  to  another 
company,  under  tbe  form  of  a  lease,  author- 
ity to  possess,  manage,  and  operate  its  road? 
If  tbe  Legislature,  with  the  power  of  a  lease, 
bad  also  granted  the  exemption.  It  would 
have  declared  what  should  be  the  future 
public  policy  of  tbe  state  respecting  the  ques- 


tion under  consideration.  As  it  did  not  do 
this,  tbe  question  Is  one  tu  be  answered  by 
the  courts,  not  on  anything  that  Is  found  in 
tbe  statute,  for  that  Is  absolutely  silent,  but 
by  the  general  tenor  of  legislation  respect- 
ing these  public  service  corporations,  and 
the  decisions  of  the  Supreme  Court,  from  both 
of  which  It  Is  manifest  that  the  public  policy 
of  tbe  state  Is,  and  always  has  been,  to 
hold  railroad  companies,  both  steam  and 
street,  to  a  strict  accountability  for  the  man- 
ner in  which  they  manage  and  operate  their 
roads,  and  to  exact  from  them  tbe  exercise 
of  the  very  highest  degree  of  care  for  the 
safety  of  their  passengers.  If  this  rule  of 
public  policy  Is  adhered  to.  It  seems  to  me 
that  nothing  short  of  a  legislative  grant  of 
exemption  will  be  effectual  to  shift  liability 
from  the  lessor  to  the  lessee  company  for  an 
injury  to  a  passenger  caused  by  the  negli- 
gence of  the  lessee. 

Entertaining  these  views,  I  am  unable  to 
concur  In  the  reasoning  or  result  reached  by 
my  learned  associates;  and  from  the  dis- 
cussion in  the  case  of  Markey  v.  Railroad, 
185  Mo.  348,  84  S.  W.  61, 1  think  the  opinions 
of  the  majority  are  opposed  to  the  views  of 
the  Supreme  Court  In  the  Markey  Case,  and 
therefore  ask  that  the  case  be  certified  to 
the  Supreme  Court  for  final  decision. 


MERCANTILE  TRUST  CO.  v.  NIGGB- 
MAN. 

(St  Louis  Court  of  Appeals.    Missouri. 
June  5, 1906.) 

1.  Broebbs  —  Commissions  —  Contbacts  — 

Statutes — Cokstbuction  . 

Laws  1903,  p.  161,  makes  it  an  oSeose  for 
any  person  to  offer  for  sale  real  property  with- 
out the  written  authority  of  the  owner  there- 
of or  of  his  attorney  in  fact  appointed  in  writ- 
ing. An  owner  orally  authorized  his  son  to 
offer  his  property  for  sale.  The  son  entered  into 
a  contract  with  a  broker,  employing  him  to  sell 
the  property.  The  broker  procured  a  purchaser, 
and  tbe  owner  ratified  the  sale,  and  offered  per- 
formance of  the  contract  on  her  part  by  ex- 
ecuting and  tendering  a  deed  conveying  title. 
Held,  that  the  broker  was  entitled  to  his  com- 
mission, the  statute  only  aiming  to  prevent  the 
negotiation  of  tbe  sale  of  real  estate  without 
the  knowledge  of  the  owner  by  irresponsible 
persons  acting  as  real  estate  agents  with  a 
fraudulent  Intent  of  making  a  proSt  to  them- 
selves, and,  though  the  broker  violated  tbe  letter 
of  the  statute,  he  did  not  violate  the  Intent 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent   Dig.   Brokers,   {  44.] 

2.  Same— Ratification  or  Agent's  Act. 

An  owner  verbally  authorized  an  agent  to 
otter  her  real  estate  for  sale.  Tbe  agent,  in  tbe 
name  of  the  principal,  gave  a  broker  vrritten 
authority  to  procure  a  purchaser  for  tbe  land. 
The  owner  subsequently  ratified  the  agent's  act 
by  offering  a  performance  of  a  contract  of  sale 
to  a  purchaser  procured  by  the  broker  by  tender- 
ing a  deed  conveying  the  premises.  Held,  that 
the  defect  in  tbe  appointment  of  the  agent  was 
cured  by  the  owner's  acts,  constituting  a  rati- 
fication. 

[Ed.   Note. — For  cases  In  pomt,  see  vol,  8. 
Cent    Dig.    Brokers,    S   41J 
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3.  Municipal    Cobporations  —  Stbeet     Im- 
PBOVEMBNTS— Liens— Statutes. 

Scheme  and  Charter  of  the  City  of  St. 
Louis,  art.  6,  t  24  (Rev.  St  1S99,  p.  2513),  pro- 
rides  for  making  out  special  tax  bills  for  the 
construction  of  public  works.  Section  25  pro- 
vides that  the  tax  bills  shall  be  a  lien  on  the 
property  charged  therewith.  Beld,  that  the  tax 
bills  are  not  a  lien  until  they  are  delivered  to 
the  person  designated  in  the  charter  to  receive 
them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  i  1224.] 

4.  Bboksbs — CouKissioNS— When   Eabned. 

A  broker  was  employed  to  procure  a  pur- 
chaser of  real  estate.  He  procured  a  pur- 
chaser, who  contracted  for  the  purchase  there- 
of. The  owner  executed  a  warranty  deed  con- 
veying the  premises  to  the  purchaser.  The  deed 
was  not  delivered  and  the  purchase  price  paid 
over  because  of  the  refusal  of  the  owner  to  pay 
the  cost  of  sewer  tax  bills  which  would  be 
subsequently  issued;  the  construction  of  the 
sewer  being  in  progress  during  the  transactions. 
The  attorney  of  the  broker  erroneously  advised 
that  the  owner  was  liable  for  the  tax  bills. 
Held,  that  the  broker  was  not  entitled  to  bis 
commission. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  {  02.] 

Appeal  from  Circuit  Court,  City  of  St 
Louis;  Walter  B.  Douglas,  Judge. 

Action  by  the  Mercantile  Trust  Company 
against  Mary  A.  Nlggeman.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, without  remanding. 

In  January,  1904,  the  defendant  was  the 
owner  in  fee  of  certain  real  estate,  situated 
in  the  city  of  St  Louis,  known  and  desig- 
nated as  "No.  5807  Von  "Versen  Avenue." 
Defendant  verbally  authorized  her  son,  R.  A. 
Nlggeman,  to  offer  the  property  for  sale. 
On  the  Tth  of  January,  1904,  R.  A.  Nlggeman, 
as  the  agent  of  bis  motber  and  In  ber  name, 
entered  Into  a  written  contract  with  the 
plaintiff,  whereby  it  was  appointed  the  agent 
of  defendant  to  sell  the  property  for  $7,750, 
for  which  services  It  was  to  receive  2^  per 
cent  commission  on  the  pm-chase  price.  It 
was  agreed  that  defendant's  title  was  to  be 
perfect  and  the  property  free  of  Incumbran- 
ces. Plaintiff  in  a  short  time  found  a  pur- 
chaser, Mary  L.  Grlffln,  who  was  ready, 
willing,  and  able  to  purchase  the  property 
for  $7,750,  and  on  January  8,  1904,  signed 
and  acknowledged  a  written  agreement 
whereby  she  bound  herself  to  purchase  the 
property  at  the  price  of  $7,750  and  deposited 
$100  with  plaintiff  as  earnest  money  and  as 
part  payment  of  the  purchase  price.  On  be- 
ing Informed  of  the  sale,  defendant  executed 
and  acknowledged  a  general  warranty  deed 
conveying  the  premises  to  Mary  Griflln,  and 
placed  the  same  In  the  hands  of  John  J.  Mc- 
Neary,  her  brother,  to  be  by  him  delivered  to 
Mrs.  Grlffln  on  the  payment  of  the  pm-chase 
price.  Mrs.  Grlffln  and  McXeary  met  at  the 
Mercantile  Trust  Building,  in  the  city  of  St 
Louis,  to  close  the  transaction.  It  appears 
that  a  city  sewer,  known  as  the  "Blackst<Hie 
sewer,"  was  at  the  time  under  construction 
in  the  district  in  which  defendant's  property 
Is  situated,  and  that  plaintiff's  legal  counsel- 


or gave  a  written  opinion  to  both  parties  that 
the  proportionate  share  of  the  cost  of  the 
construction  of  the  sewer  was  a  lien  upon  the 
premises,  and  plaintiff  advised  McNeary 
to  leave  $300  of  defendant's  money  on  de- 
posit with  it  to  pay  off  the  special  tax  bill 
against  the  property  when  it  should  be  Is- 
sued. McNeary  declined  to  make  the  de- 
posit tendered  the  deed  to  Mrs.  Griffin,  and 
demanded  the  purchase  price  of  her.  She  re- 
fused to  accept  the  deed  or  pay  the  purchase 
price,  for  the  reason  defendant  would  not 
make  the  deposit  to  meet  the  sewer  tax 
bill  when  it  should  be  issued.  Plaintiff  there- 
upon return  to  Mrs.  Grlffln  the  $100  de- 
posited with  it  as  part  payment  of  the  pur- 
chase price  of  the  property  and  brought  suit 
In  a  justice's  court  to  recover  its  commission 
for  making  the  sale.  In  due  course  the 
case  was  appealed  to  the  circuit  court  where, 
on  a  trial  anew,  plaintiff  recovered  judg- 
ment for  the  agrreed  per  cent  of  commission, 
from  which  judgment  defendant  appealed. 

Henry  A.  Hamilton,  for  appellant  E.  M. 
Grossman,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  In  1903,  the  Legislature  passed  an  act, 
consisting  of  two  sections,  the  first  of  whicb 
reads  as  follows: '  "In  cities  of  three  hundred 
thousand  inhabitants  or  more,  any  person 
who  shall  offer  for  sale  any  real  property 
without  the  written  authori^  of  the  owner 
of  such  property,  or  of  his  attorney  in  fact 
appointed  in  writing,  or  of  a  person  who  has 
made  a  written  contract  for  the  purchase  of 
such  property,  with  the  owner  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor  and  fined 
In  a  sum  of  not  less  than  ten  dollars  nor 
more  than  three  hundred  dollars."  Laws 
1903,  p.  161.  It  Is  conceded  that  defendant 
did  not  In  writing,  appoint  her  son,  R.  A. 
Nlggeman,  ber  attorney  In  fact  to  sell  or 
offer  for  sale  ber  real  estate.  On  tbis  evi- 
dence defendant  insists  that  the  contract 
relied  upon  by  plaintiff  to  recover  was  void, 
and  that  it  was  guilty  of  a  misdemeanor  in 
accepting  the  contract  and  offering  the  prop- 
erty for  sale,  and  for  these  reasons  no  re- 
covery can  be  had.  Had  defendant  repu- 
diated the  sale  when  she  learned  of  it  or  re- 
fused to  carry  It  out  we  think  there  would 
be  no  doubt  of  the  soundness  of  ber  position; 
but  she  did  not  do  this.  On  the  contrary, 
she  ratified  the  sale  and  offered  a  full  per- 
formance of  the  contract  on  her  part  by 
executing  and  tendering  a  deed  conveying 
title  to  the  property  to  the  purchaser,  Mrs. 
Griffin.  It  Is  not  Immoral  to  sell  real  estate, 
nor  Is  It  contrary  to  any  public  policy  of  the 
state;  nor  was  the  statute,  supra,  enacted 
for  tbe  purpose  of  hindering  or  restricting 
the  exercise  of  the  right  of  the  owner  to  sell 
his  lands  by  himself,  or  through  bis  duly 
appointed  agent  This  section  and  the  suc- 
ceeding one  are  aimed  at  an  evil  which  was 
prevalent  In  the  city  of  St  Louis,  to  wit  that 
of  negotiating  the  sal«  or  the  mortgaging  of 
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real  estate,  wltLont  the  knowledge  or  consent 
of  the  owner,  by  IrresiMnalble  and  nncon- 
sclonable  persona  acting  as  real  estate  agents, 
vrlth  the  frandulent  Intent  to  make  a  profit  to 
themselves.  The  two  sections  will  effectu- 
ally prevent  these  frauds,  for  In  a  suit  to  re- 
over  commission  or  other  compensation  for 
negotiating  a  sale  or  mortgage,  If  the  owner 
denies  the  authority  of  the  agent,  nnd» 
the  statute,  the  agent  must  show  bis  authority 
In  writing  from  the  owner  or  his  attorney 
In  fact,  appointed  In  writing.  But  If  the 
owner  acknowledges  'the  authority  In  the 
agent  to  make  the  sale,  or  ratifies  it  after  It 
Is  made,  and  accepts  or  offers  to  accept  the 
benefits  arising  therefrom,  we  can  see  no 
reason  and  know  of  no  law  that  would  deny 
him  the  right  to  recover  a  Just  reward  for 
his  labor;  and  the  cases  cited  by  defendant, 
holding  that  a  contract  prohibited  by  law, 
one  that  Is  Immoral,  or  one  that  Is  opposed 
to  public  policy,  or  made  to  defeat  the  reve- 
nue laws,  cannot  be  enforced  In  a  court  of 
justice  or  furnish  the  basis  for  a  recovery 
for  services  rendered  or  money  expended 
under  it,  have  no  application  to  the  facts  In 
this  case.  Nor  do  we  agree  with  defendant 
that  plaintiff  committed  a  misdemeanor  by 
acting  on  the  written  authority  it  had  to  sell 
the  premises.  It  violated  the  letter,  but  not 
the  spirit  and  Intent,  of  the  statute.  The 
agent,  who,  in  the  name  of  his  principal, 
gave  plaintiff  authority  to  sell  the  lot,  was 
not  wltiiout  authority  to  sign  the  contract 
His  appointment,  as  agent,  was  only  de- 
fectively made  because  not  in  writing.  This 
defect  was  cured  by  the  subsequent  ratifica- 
tion by  the  principal  of  the  agent* s  act  All 
the  elements  essential  to  constitute  a  crime 
are  lacking  in  the  transaction. 

2.  Section  24,  art  G,  of  the  scheme  and 
charter  of  the  city  of  St  Louis  (Rev.  St  1889, 
p.  2513),  provides  for  making  out  special  tax 
bills  for  the  construction  of  certain  public 
works,  including  the  construction  of  district 
sewers  .(after  the  work  Is  completed  and  ac- 
cepted). The  succeeding  section  (26)  provides 
that  these  "tax  bills  shall  be  and  become  a 
lien  on  the  property  charged  therewith,"  etc. 
In  ESverett  v.  Marston  (Mo.  Sup.)  85  S.  W.  540, 
oar  Supreme  Court  construing  the  provision 
of  the  charter  of  Kansas  City  relating  to  the 
same  subject  and  containing  substantially 
the  same  provisions  as  sections  24  and  25, 
snpra,  of  the  charter  of  St.  Louis,  held  that 
special  tax  bills  are  not  a  lien  on  the  prop- 
erty chargeable  with  the  cost  of  the  work 
nntll  they  are  delivered  to  the  board  of 
public  works.  Under  the  St  Louis  charter 
these  special  tax  bills  are  required  to  be  de- 
livered to  the  party  in  whose  favor  they  are 
Issued.  The  case  Is  authority  for  holding 
that  special  tax  bills  are  not  a  lien  until  they 
are  delivered  to  the  party  designated  in  the 
charter  to  receive  'them;'  hence  plaintiff's 
counselor  was  in  error  when  he  gave  It  as 
his  c^inlon  that  the  construction  work  on  the 
Bladkstone  district  sewer  (not  then  complet- 


ed was  a  Hen  upon  defendant's  lot  There 
is  no  pretense  that  this  advice  was  not  bon- 
estiy  given,  but  its  effect  was  to  defeat  the 
sale,  and  it  was  plaintlfTs  fault;  for  It  is 
bound  by  what  its  agents,  including  its 
legal  counselor,  did  In  the  premises.  That 
the  deed  was  not  delivered  and  the  purchase 
price  paid  over  to  defendant  resulted  from 
plaintiff's  erroneous  advice  to  the  purchaser. 
It  Innocentiy  defeated  the  consummation  of 
the  sale  It  had  made  as  defendant's  agent 
and  we  cannot  see  upon  what  principle  of  law 
or  Justice  It  Is  entltied  to  recover  commission 
for  undoing  the  very  work  which  entitied  It 
to  compensation. 

We  therefore  reverse  the  Judgment  with- 
out remanding  the  cause  for  rehearing: 
All  concur. 


KNAPP  V.  KNAPP. 

(St    Loals    Court   of   Appeals.    Missouri, 

April  10.  1906.    On  Rehearinx.  June  6. 

1906.) 

1.  BaILMKNT— RSQinSITlCS— IDENTTTY. 

Intestate  on  mheriting  certain  funds  from 
an  English  estate,  went  to  Bngland,  and.  af- 
ter obtaisinx  the  money,  obtained  a  draft  tor  a 
I>ortion  thereof,  payable  to  Us  mother,  which 
she  cashed  and  gave  to  defendant,  Jier  daughter, 
$2,000,  which  the  daughter  deposited  to  her 
individual  credit  with  a  trust  company.  Held, 
that  defendant  was  a  bailee  though  it  was  not 
agreed  or  intended  that  the  identical  money 
which  she  received  from  her-  mother,  as  dis- 
tinguished from  a  similar  sum,  should  be  re- 
turned to  intestate. 

[EM.  Note. — For  cases  in  point  see  vol.  6, 
C^nt.  Dig.  Bailment  {  1.] 

On  Rehearing. 

2.  Fbauduuent  Convktanccs  —  BAHjairrs— 
Yauditt  as  Between  Pasties. 

Where  plaintiff's  intestate  balled  certain 
funds  with  defendant  for  the  purpose  of  fraud- 
ulently preventing  a  creditor  from  enforcing  his 
claim,  but  intestate  never  actually  deivested 
himself  of  title  to  the  funds,  his  fraudulent  in- 
tent was  no  defense  to  an  action  by  his  admin- 
istratrix to  recover  the  fund  from  the  bailee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  t(  623,  533- 
639.] 

Appeal  from  St  Louis  Circuit  Court;  War^ 
wick  Hough,  Judge. 

Action  by  Olara  P.  Knapp,  as  administra- 
trix of  the  estate  of  Ralph  H.  P.  Knapi>, 
deceased,  against  Georgia  Knapp.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John  S.  Leahy  and  Bond,  Marshall  &  Bond, 
for  appellant  Henderson  &  Trigg,  for  re- 
spondent 

BLAND,  P.  J.  Omitting  caption,  the  peti- 
tion Is  as  follows:  "Plaintiff  states  that 
Ralph  H.  Pybus  Knapp,  deceased,  late  of 
the  city  of  St  Louis,  state  of  Missouri,  de- 
parted this  life  on  or  about  the  20th  day  of 
January,  1904,  leaving  him  surviving,  as  his 
widow,  the  plaintiff  herein;  that  thereafter, 
to  wit  on  the  18th  day  of  April,  1904,  the 
plalutifl  was,  by  the  probate  court  in  and.  tor 
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tbe  city  and  state  aforesalil  duiy  appointed 
administTatrlz  of  the  estate  of  tbe  said  Ralph 
H.  Pybus  Knapp,  deceased;  that,  under  which 
appointment,  she  has  duly  qualified,  and  la 
now  in  charge  of  said  estate  as  the  adminis- 
tratrix thereof.  Plaintiff  states  that  in  or 
about  the  month  of  May.  1002,  the  said  Ralph 
H.  Pybus  Knapp,  deceased,  placed  in  the 
keeping,  care,  and  custody  of  the  defendant 
a  large  sum  of  money,  to  wit,  the  sum  of 
$5,000,  with  and  under  tbe  understanding  and 
agreement,  then  bad  and  made,  that  said 
simi  of  money  should  be  held  and  retained 
by  the  defendant  for  the  said  Ralph  H.  Pybus 
Knapp,  and  to  be  repaid  and  redelivered  to 
the  said  Ralph  H.  Pybus  Knapp,  upon  re- 
quest; that  the  defendant,  since  said  lost- 
mentioned  date,  has  continued  to  retain  tbe 
possession  and  custody  of  said  sum  of  money; 
that,  though  the  payment  of  said  sum  of 
money  has  been  demanded  by  the  plaintiff, 
as  such  administratrix,  defendant  has  wrong- 
fully refused,  and  still  refuses  to  pay  the 
same,  or  any  part  thereof,  to  the  plaintiff. 
Wherefore  plaintiff  prays  Judgment  for  the 
sum  of  $5,000,  with  Interest,  and  the  costs  of 
this  action."  The  answer  was  a  general 
denial.  Tbe  cause  was  submitted  to  tbe 
court  without  the  Intervention  of  a  Jury, 
who,  after  hearing  tbe  evidence,  found  the 
issues  for  plaintiff  and  rendered  Judgment  in 
her  favor  for  $2,180  and  Interest  thereon. 
After  taking  the  usual  preliminary  steps,  de- 
fendant appealed. 

Tbe  history  out  of  which  tbe  litigation 
grew,  briefly  stated.  Is  as  follows:  In  1902, 
Ralph  Knapp,  as  the  elder  son  of  his  father, 
was,  under  the  law  of  primogeniture,  entitled 
to  an  estate  or  Interest  in  an  estate  In  Eng- 
land of  the  value  of  about  $7,000.  He  em- 
ployed tbe  law  firm  of  Dodge  &  MulvihiU,  of 
the  city  of  St  Louis,  to  establish  his  right 
in  the  estate.  His  attorneys  were  successful, 
nnd  as  soon  as  the  matter  was  settled  in  bis 
favor  be  sailed  for  England  and  collected 
about  $7,000  of  tbe  estate.  He  purchased 
a  draft  in  London  for  $5,811.43,  payable  to 
bis  mother,  and  sent  it  to  her.  She  received 
the  draft,  cashed  it,  and  out  of  the  proceeds 
handed  or  gave  her  daughter,  the  defendant 
herein,  $2,000,  which  the  latter,  on  January 
23,  1903,  deposited  to  her  individual  credit 
with  the  Mississippi  Valley  Trust  Cktmpany. 
Ralph  Knapp  spent  the  greater  portion  of  the 
balance  of  his  inheritance  in  seeing  Europe, 
and  then  returned  to  bis  home  in  St  Louis. 
On  his  return  he  refused  to  pay  Dodge  &  Mul- 
vihiU their  fee  of  $1,800.  They  brought  suit 
against  him  to  recover  the  fee,  and  obtained 
a  Judgment  for  tbe  amount  claimed.  The 
Judgment  was  collected  of  Knapp's  mother 
through  garnishment  proceedings. 

It  is  practically  conceded  by  defendant  that 
Ralph  Knapp  placed  the  $3,811.43  In  tbe 
bands  of  his  mother  for  the  fraudulent  pur- 
pose of  defeating  Dodge  &  Mulrihill  in  the 
collection  of  tbe  debt  he  owed  them.    Defend- 


ant testified  that  she  had  kept  a  deposit  ac- 
coimt  with  the  Mississippi  Valley  Trust  Com- 
pany for  several  years  prior  to  1903.  The 
state  of  her  account  on  Blay  16,  1903,  was 
as  follows: 

Balanes  |     M  77 

Jan.  23.  1903    1,000  00 

Jan.  20,  1903    30  00 

Feb.    4,1903     67  00 

Feb.    B,  1903    |       7  00 

Feb.    9,1903    J,180  00 

Hay  IS,  1903    4  77 

«  »2,191  77  J2,191  77 

Defendant's  evidence  shows  that  her  In- 
come from  all  sources  was,  and  bad  been,  for 
several  years,  $35  per  month.  She  testified 
that  after  ber  brother  returned  from  Eng- 
land she  gave  him  several  checks  on  her  banlE 
account  for  tbe  purpose  of  enabling  him  to 
pay  bis  bills,  and  at  one  time  gave  him  a 
check  for  $100.  On  February  19,  1903,  de- 
fendant accomimnled  by  Mrs.  Mull  ins,  a 
friend,  went  to  the  Mississippi  Valley  Trust 
Company  and  withdrew  $2,180  In  currency, 
which  she  placed  In  tbe  bosom  of  ber  shirt- 
waist Defendant  and  her  friend  then  walk- 
ed over  to  the  William  Barr  Dry  Goods  Com- 
pany where  they  met  Ralph  Knapp  and 
Charles  Ramiose,  who  bad  been  waiting  there 
for  them  for  about  half  an  hour.  When  the 
parties  met  Ralph  Knapp,  addressing  de- 
fendant his  sister,  said.  "Well,  did  you  get 
my  money.  Sis?"  Defendant  answered,  "Yes, 
Ralph;  I  bave  it  here,"  pointing  to  tbe  bosom 
of  Ber  shirtwaist  Defendant  testified  that 
after  she  withdrew  the  money  from  the  trust 
company  she  took  it  home  and  kept  it  there. 
The  evidence  t&ida  to  show  that  defendant 
apprehended  she  might  be  garnished  on 
process  against  her  brother,  and  withdrew 
the  money  from  the  trust  company  to  defeat 
the  garnishment  It  also  shows  that  on 
several  occasions  she  stated  that  she  was  tak- 
ing care  of  ber  brother's  money  for  the  pur- 
pose of  avoiding  tbe  payment  of  what  she 
said  was  "an  unjust  claim  against  him."  On 
tbe  death  of  Ralph  Knapp,  defendant  made 
arrangements  for  bis  funeral  and  stated  she 
bad  some  $400  or  $500  of  bis  money  with 
which  she  intended  to  pay  the  funeral  ex- 
penses, but  she  never  paid  them.  The  evi- 
dence f^r  the  defendant  tends  to  show  that 
tbe  money  sent  from  England  by  Ralph 
Knapp  to  bis  mother  was  In  part  paym«it  of 
a  debt  he  owed  her,  and  that  out  of  this 
money  she  made  defendant  a  present  of 
$2,000. 

It  is  contended  by  defendant  tbat  tbe  evi- 
dence tends  to  show  two  theories — one,  that 
the  money  sent  by  Ralph  Knapp  to  his  mother 
was  in  payment  of  a  debt  he  owed  ber,  and 
the  other,  that  the  money  was  transferred 
to  her  by  Ralph  for  the  purpose  of  defraud- 
ing his  creditors;  and  It  is  strenuously  con- 
tended there  is  no  evidence  tbet  the  money 
was  deposited  by  Ralph  Knapp  with  bis  moth- 
er to  be  returned  to  blm,  and,  hence,  there 
ie_uo  proof  of  a  bailment    If  either  theory 
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of  defendant  Is  correct,  then  the  Judgment 
Bbould  be  reversed,  for  if  the  money  was 
sent  from  England  to  pay  a  debt,  which 
Ralph  owed  his  mother,  of  course,  It  cannot 
be  recovered,  nor  can  It  be  recovered  by 
Ralph's  administratrix  If  he  conveyed  it  to 
his  mother  for  the  purpose  of  defrauding 
his  creditors.  Brown's  Adm'r  v.  Finley,  18 
Mo.  375;  Hall  v.  Callahan,  66  Mo.,  loc.  cit. 
322;  Zoll  V.  Soper,  75  Mo.,  loc.  cit  462; 
Jackman  v.  Robinson,  6i  Mo.,  loc.  cit  292; 
Roan  v.  Winn,  93  Mo.  503,  4  S.  W.  730; 
Thomas  v.  Thomas,  lOT  Mo.  459,  18  S.  W. 
27;  Goldstein  v.  Winkelman,  28  Mo.  App. 
432.  There  Is  no  evidence  showing  or  tend- 
big  to  show  an  arrangement  or  understanding 
that  Ralph  Knapp's  mother  should  hold  the 
London  draft  for  him,  or  that  she  should 
cash  It  and  hold  the  identical  cash  to  be  re- 
turned to  him  on  demand;  and  defendant 
contends  that  for  this  reason  (that  the  identi- 
cal tUng  or  property  was  not  to  l>e  returned) 
It  is  conclusive  there  is  no  bailment  in  the 
case.  The  general  rule  Is  that  there  can  be 
no  bailment  unless  the  Identical  thing  bailed 
Is  to  be  returned  to  the  bailor.  Coleman  t. 
Lipscomb,  18  Mo.  App.  443;  Potter  v.  Mt 
Vernon  Roller  Mill  Co.,  101  Mo.  App.  581, 
73  S.  W.  1005;  Trunick  v.  Smith,  63  Pa., 
loc  cit  23.  Bailment  in  most  instances  is 
founded  on  contract  but  not  in  every  In- 
stance. As  said  in  Hale  on  Bailments,  p.  14 : 
"Wberever  possession  of  a  thing  Is  knowingly 
acquired,  unaccompanied  by  the  right  of  own- 
ership, a  bailment  relation  Is  established, 
and  the  person  in  possession  holds  the  things 
«CTnlred  simply  as  bailee."  Schouler  says: 
"The  simple  fact  of  knowingly  holding  pos- 
session of  proi>erty  which  belongs  to  another 
will  oblige  the  possessor,  no  matter  how  he 
came  by  it  to  apply  a  certain  care  and  dili- 
gence, and  stand  to  a  certain  bailment  ac- 
conntability."  Scbouler's  Bailments  &  Car- 
riers  (3d  Ed.)  {  3. 

There  Is  evidence  In  the  record  tending  to 
show  that  defendant  knowingly  came  Into 
possession  of  the  $2,000  In  money  belonging 
to  Ralph  Knapp,  unaccompanied  with  the 
right  of  ownership  In  herself.  If  so,  then  she 
became  and  was,  as  to  such  money,  a  bailee. 
Bat  her  counsel  insists  that  as  she  deposited 
this  money  with  the  Mississippi  Valley  Trust 
Company  to  her  personal  credit,  and  as  there 
was  no  nnderstandlng  that  the  identical  mon- 
ey she  received  from  her  mother  should  be 
returned  to  her  brother,  there  was  no  bail- 
ment In  ReppUer  v.  Jacobs,  149  Pa.  167, 
at  page  168,  24  Atl.  191,  the  court,  speaking 
In  respect  to  the  necessity  of  identifying  mon- 
ey, said:  "The  argument  that  it  was  not 
ttie  same  mon^  (the  same  argument  made 
here)  that  pialntiET  originally  deposited  but 
part  of  the  winnings  of  the  illegal  transac- 
tions Is  of  no  weight  The  cases  where  mon- 
ey is  required  to  be  earmarked,  or  where  the 
law  win  inquire  whether  it  is  the  identical 
coin  or  bank  notes  are  exceptional.    For  ai. 


ordinary  purposes  In  law  as  in  the  business 
of  life,  the  same  sum  of  money  Is  the  same 
money,  whether  It  is  represented  by  the  Iden- 
tical coin  or  not"  This  is  sound  reasoning 
and  sound  practical  common  sense  to  mej^e 
use  of  In  the  ordinary  purposes  of  the  law 
and  in  business  life.  It  has  been  repeatedly 
held  In  circumstances  where  the  Identical 
grain  commingled  with  other  grain  Is  not  to 
be  returned  to  the  depositor,  but  a  like  quan- 
tity of  the  same  kind  and  quality  Is  to  be 
returned,  are  not  sufficient  to  convert  the 
transaction  from  a  bailment  Into  a  contract 
of  sale.  See  authorities  cited  In  Potter  v. 
Mt  Vernon  Roller  Mill  Co.,  101  Mo.  App. 
at  page  584,  73  S.  W.  at  page  1006.  The 
same  rule  has  been  applied  In  replevin  suits 
to  recover  specific  personal  property,  as  where 
the  goods  replevied  are  mixed  with  others, 
but  are,  nevertheless,  of  the  same  nature  and 
value,  as  In  the  case  of  grain,  though  an 
actual  separation  cannot  be  made  by  identify- 
ing each  particle.  If  a  division  of  equal 
value  can  be  made,  It  has  been  repeatedly 
held  the  plalntilT  may  seize  his  aliquot  part 
Kaufmnnn  v.  Schilling,  58  Mo.  218;  Groff 
V.  Belche,  62  Mo.  400;  Huflf  v.  Henry.  57 
Mo.  App.  841;  Story  on  B.allments,  §  40.  • 
As  demonstrated  by  the  foregoing  cases, 
the  law  Is  not  so  much  concerned  with  tech- 
nical rules  and  subtle  reasoning  to  reach 
a  correct  conclusion  as  It  Is  to  adopt  prac- 
ticable and  workable  rules  suitable  to  the 
ordinary  business  of  life:  and  we  do  not 
think  it  was  of  any  consequence  that  the 
defendant  after  receiving  the  $2,000  from 
her  mother,  deposited  It  with  the  Mississippi 
Valley  Trust  (Company  to  her  individual  cred- 
it. If  the  money  came  Into  her  possession 
unaccompanied  by  the  right  of  ownership, 
and  she  knew  it  was  her  brother  Ralph's 
money;  nor  is  it  of  any  significance  that 
the  money  was  not  earmarked.  The  same 
sum  of  money  she  received  is,  for  all  practi- 
cal purposes  and  In  law,  the  same  money. 
There  is  abundant  evidence  In  the  record  in 
support  of  the  finding  of  the  learned  circuit 
Judge,  that  the  defendant  held  tb^  money 
as  bailee,  and  for  this  reason  this  finding  is 
conclusive  here.  But  we  think  the  Judgment 
is  excessive.  There  is  not  a  ray  of  evidence 
that  defendant  ever  received  more  than  $2,000 
of  her  brother's  money.  Out  of  this  the 
plaintiff  proved  that  defendant  had  returned 
to  her  brother  at  one  time,  $100  to  pay  on 
some  mining  stock  he  had  bought.  Defend- 
ant also  testified  that  she  gave  him  checks 
at  other  times  to  pay  his  bills.  The  evidence 
shows,  too,  that  defendant  bad  a  balance  of 
$94.77  to  her  credit  on  her  account  with  the 
Mississippi  Valley  Trust  Company  when  she 
deposited  the  $2,000  and  that  she  afterwards 
deposited  $97.  There  is  no  evidence  that  any 
part  of  either  of  these  sums  was  the  money 
of  Ralph  Knapp,  therefore,  the  evidence 
shows  that  when  defendant  drew  the  $2,180 
from  the  trust  company,  she  drew  out  her 
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Individual  money  as  well  as  the  money  she 
held  as  bailee,  and  placed  the  package  of 
money,  her  own  and  her  brother's  in  the 
bosom  of  her  shirtwaist  The  only  possible 
theory  on  which  the  court  could  have  found 
that  she  held  the  entire  snm  as  bailee,  is  on 
the  evidence  that  when  asked  by  her  brother 
at  Barr's  store.  If  she  had  his  money,  she 
answered:  "Yes,  I  have  It  here,"  and  point- 
ed to  the  bosom  of  her  shirtwaist.  Her  ad- 
mission. In  the  circumstances,  was  not  an 
admission  that  all  the  money  she  had  In  the 
bosom  of  her  shirtwaist  was  her  brother's 
money.  At  that  time,  according  to  plaintiff's 
own  evidence,  defendant  could  not  have  had 
over  $1,900  of  her  brother's  money  in  her 
possession,  and  the  Judgment  should  have 
been  for  that  sum  with  6  per  cent  interest 
thereon  from  the  date  the  suit  was  com- 
menced. May  20, 1004. 

Wherefore  it  Is  considered  by  the  court 
that  the  Judgment  be  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court 
to  render  Judgment  for  plaintiff  In  the  sum  of 
$1,900  with  6  per  cent  interest  thereon  from 
May  20,  1904.    All  concur. 

On  Rehearing. 

NORTONI,  J.  The  learned  counsel  for  ap- 
pellant Insists,  seemingly  with  much  earnest- 
ness, In  their  motion  to  transfer  this  case  to 
the  Supreme  Court,  that  the  adjudication 
herein  Is  In  conflict  with  Coleman  v.  Lips- 
comb, 18  Mo.  App.  443,  decided  by  the  Kansas 
City  Court  of  Appeals,  wherein  it  was  held 
the  law  Is  well  settled  that  In  order  to  consti- 
tute a  bailment  the  parties  must  have  Intend- 
ed that  there  i^hould  be  a  return  or  delivery  of 
the  Identical  article  balled,  and  also  as  being 
In  conflict  with  the  decision  of  that  court  In 
Com  V.  City  of  Cameron,  19  Mo.  App.  673, 
wherein  It  is  said  that  money  deposited  In 
bank  becomes  eo  Instanti  the  money  of  the 
bank,  and  not  that  of  the  depositor  and  the 
relation  of  creditor  and  debtor  arises  thereby 
between  the  depositor  and  the  bank.  After 
having  re-examined  the  question,  we  are  of 
opinion  that  the  result  In  this  case  In  no  way 
conflicts  with  either  of  those  adjudications. 

1.  In  respect  to  the  proposition  that  to  con- 
stitute a  bailment  the  parties  must  have  In- 
tended that  there  should  be  a  return  or  deliv- 
ery of  the  Indentlcal  thing;  It  Is  well  settled 
In  law  and  the  nature  of  some  transactions  Is 
such  that  the  rule  can  only  be  sufficiently  an- 
swered by  returning  other  property  of  like 
value  and  kind.  As  said  by  the  Supreme 
Court  of  Pennsylvania,  In  Reppller  v.  Jacobs, 
149  Pa.  167,  24  Atl.  194,  and  as  said  by  Judge 
Bland  In  the  opinion  of  the  court  In  this  case: 
"For  all  ordinary  purposes  In  law,  as  In  the 
business  of  life,  the  same  sum  of  money  is  the 
same  money,  whether  It  Is  represented  by  the 
identical  coin  or  not"  This  Is  certainly  rea- 
sonable, and  we  do  not  understand  that  it 
necessarily  Infringes  upon  the  doctrine  that  a 
deposit  in  bank  constitutes  the  bank  the  own- 


er of  the  money ;  or,  in  other  words.  Ipso  fac- 
to, transfers  the  title  of  the  money  to  the 
bank  and  creates  the  relation  of  debtor  with 
respect  to  such  bank  in  favor  of  the  depositor, 
who  is  thereby  constituted  a  creditor,  for.  In 
the  very  nature  of  things,  when  one  In  such 
circumstances  has  clearly  Indicated  that  no 
Intention  is  present  to  create  the  relation  of 
creditor  and  debtor,  but  on  the  contrary,  it 
Is  manifest  that  the  parties  Intended  to  create 
the  relation  of  bailor  and  bailee,  we  are  un- 
able to  see  why  the  court  should  not  enforce 
such  intention  even  though  the  bailee  has 
employed  in  business  or  transferred  the  ac- 
tual amount  deposited  to  another,  and  was 
thereby  rendered  unable  to  make  restitution 
of  the  Identical  subject  of  bailment  The 
question  with  which  the  court  has  to  deal  is 
the  Intention  of  the  parties  in  creating  the 
relation  rather  than  the  manual  possession  of 
the  subject  of  bailment  and  we  know  no 
reason  why,  when  it  is  apparent  that  a 
bailment  was  Intended  by  the  parties,  that 
the  bailor  shall  be  precluded  of  bis  rights 
therein  because,  forsooth,  the  Identical 
thing  is  Incapable  of  being  returned  to  the 
owner  because  of  no  fault  on  his  part  We 
are  persuaded  that  the  authorities  hold- 
ing that  the  same  sum  of  money  in  bailment 
for  the  purpose  of  the  law  of  bailment  Is 
the  same  money  when  found  to  be  In  posses- 
sion of  the  bailee  under  an  arrangement 
whereby  the  parties  Intended  such  bailment 
are  sound.  The  same  doctrine  is  announced 
with  respect  to  grain  In  possession  of  the 
warehouseman  where  the  parties  intended  a 
bailment  in  the  case  of  Potter  v.  Mt  Vernon 
Roller  Mills  Company,  101  Mo.  App.  681,  73 
S.  W.  1005,  and  It  was  held  that  different  grain 
of  like  kind  and  value  la,  within  the  meaning 
of  the  law,  the  same  or  identical  grain  as  that 
balled.  It  is  apparent  from  the  authorities 
that  the  crucial  question  In  these  cases  with 
which  the  courts  are  called  upon  to  deal,  and 
the  principle  which  should  properly  Influence 
the  adjudication,  is  the  intention  with  which 
the  subject  of  bailment  was  placed  in  the 
possession  of,  or  is  held  by,  the  alleged  bailee.  . 
When  the  case  Is  measured  by  the  question  of 
intention,  as  above  indicated,  we  are  of  opin- 
ion that  there  can  be  no  conflict  between  this 
ruling  and  the  cases  holding  to  the  doctrine 
of  debtor  and  creditor,  arising  out  of  the  ordi- 
nary business  of  banking.  The  decisive  ques- 
tion in  this  case  is  that  the  case  was  tried  in 
the  court  below  on  the  theory  that  the  de- 
fendant had  possession  of  the  moneys  of  the 
plalntlfTs  intestate,  as  bailee.  Now  on  the 
19th  day  of  February,  at  Barr's  store,  the 
plaintiff's  intestate,  inquired  of  the  defendant 
In  the  presence  of  witnesses,  speaking  of  the 
moneys  withdrawn  from  the  Mississippi  Val- 
ley Trust  Company,  as  follows:  "Well,  did 
you  yet  my  money.  Sis?"  and  she  answered: 
"Yes,  Ralph,  I  have  it  here,"  pointing  to  the 
bosom  of  her  shirt  waist;  thus  recognizing 
and  admitting  that  the  moneys  which  she  held 
were  the  property  of  the  plaintiff's  intestate. 
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This  and  otber  dftnmstances  In  the  record 
are  auSlclent  evidence  to  support  the  finding 
of  tbe  learned  trial  JndgQ  that  the  parties  In- 
tended a  bailment,  and  that  the  defendant 
bad  possession  of  the  moneys,  not  as  a  debtor, 
bnt  as  bailee  of  the  plaintiff's  intestate. 

Z  It  to  next  insisted  that  the  adjudication 
la  this  case  is  contrary  to,  and  in  conflict 
witb,  a  number  of  decisions  of  our  Supreme 
Coart  holding  to  the  doctrine  that  one  having 
transferred  or  conveyed  his  property  in  fraud 
of  creditors,  cannot  afterwards  Invoke  the 
power  of  the  courts,  either  of  law  or  equity, 
to  set  aside  such  transfer  or  conveyance,  and 
reinvest  title  thereto  In  himself,  and  that 
this  doctrine  applies  with  the  same  force  as 
against  the  executors,  administrators,  heirs, 
and  devisees  of  such  fraudulent  grantor.    We 
are  persuaded  that  the  learned  counsel  have 
entirely  overlooked  the  fundamental  distinc- 
tion with  reference  to  cases  where  a  fraud- 
ulent grantor  has  actually  transferred  or  con- 
veyed his  property  whereby  title  is  divested 
from  him,  and  those  cases  in  which  he  Is  not 
K  divested  of  title,  as  In  that  of  bailment. 
The  distinction,  as  we  understand  It  and  It 
Is  certainly  borne  out  in  all  of  the  authorities. 
Is  that  where  a  fraudulent  grantor  has  ac- 
tually transferred  or  conveyed  property  in 
fraud  of  his  creditors,  and  actually  divest- 
ed himself  of  title  thereto,  the  courts  will 
not  aid  bim  or  his  representatives  in  an  at- 
tempt to  recover  title  thereto,   for  having 
thus  fraudulently  divested  himself  of  the  ti- 
tle, courts  are  prone  to  leave  him  where,  by 
his  own  misconduct,  he  lias  placed  himself. 
This  role  obtains  in  both  law  and  equity. 
On  the  other  band,  where  the  party,  as  in 
this  case.  Is  not  a  grantor  at  all,  and  has 
done  no  act  by  which  lie  has  transferred  title 
to  the  property  from  himself,  the  courts  will, 
and  do,  permit  him  to  recover  the  property, 
even  though  it  were  placed  In  bailment  with 
tbe  fraudulent  Intent  to  defeat  the  rights  of 
creditors.    Tbto  doctrine  Is  sustained  upou 
tbe  principle  that  by  permitting  the  bailor 
to  recover  tbe  property,  in  no  sense  is  tbe 
court  called  upon  to  set  aside  the  conveyance 
or  adjudicate  title  out  of  the  fraudulent  gran- 
tee and  into  the  fraudulent  grantor,  but  Is 
only  called  upon  to  reinstate  tbe  fraudulent 
bailor  in  whom  the  title  Is,  and  has  been  dur- 
ing the  entire  period  of  bailment,  in  posses- 
aion  as  well  as  tbe  Identical  property  balled. — 
And  in  this  case  the  same  sum  of  money  Is, 
in  the   law,   the  same  money.    Authorities 
supra.     Among  the  reasons  assigned  for  the 
doctrine  are  that  by  such  proceedings  the 
contemplated  fraud  is  disaffirmed  and  un- 
done, and  by  reinstating  the  property  to  the 
party  In  whom  the  title  rests,  tbe  real  owner, 
the  true  facts  are  thereby  made  to  appear  as 
to  its  ownership.    It  is  no  longer  concealed, 
but  is  uncovered  and  thereby  rendered  avail- 
able to  the  claims  of  creditors  as  assets  In 
the  hands  of  the  debtor  and  the  law  thus 
serves  a  wholesome  purpose  in  lending  its 
aid  In  disaffirmance  and  undoing  of  the  orig- 


inal' wrong  intended.  The  doctrine  last  men- 
tioned Is  amply  supported  by  the  adjudica- 
tions of  tbe  Supreme  Court  of  this  state  as 
well  as  the  courts  of  first  authority  elsewhere. 
See  Oowan's  Adm'r  v.  Gowan,  90  Mo.  472; 
Block  v.  Darling,  140  U.  S.  234.  11  Sup.  Ct 
832,  85  L.  Ed.  476;  Taylor  v.  Bowers,  1  Q.  B. 
D.  291.  See,  also,  Bowes  v.  Foster,  2  H.  & 
N.  (Exc.)  779,  In  which  the  entire  case  pro- 
ceeds upon  and  recognizes  this  principle.  As 
indicated,  the  theoi«jr  upon  which  the  courts 
sustain  actions  of  this  nature  being  that  in- 
stead of  the  fraudulent  party  invoking  tbe 
aid  of  the  court  to  enforce  a  recovery  upon 
tbe  contract  or  arrangement,  bom  In  iniquity 
and  made  in  fraud,  he  is,  by  this  proceeding, 
rather  seeking  a  disaffirmance  of  such  ar- 
rangement and  the  law  aids  tbe  party  who 
is  receding  from  his  original  fraudulent  pur- 
pose to  become  repossessed  of  bis  property 
in  those,  cases  where  the  parties  intended 
bailment,  and  there  has  been  no  transfer  of 
title.  Now  that  is  tbe  case  before  the  court 
here.  There  are  facts  in  tbe  record  which 
constitute  substantial  evidence  sustaining  the 
finding  of  the  trial  court  that  in  this  Instance 
the  money  was  held  by  the  defendant  as 
bailee,  tbe  purpose  being,  no  doubt,  to  de- 
fraud tbe  creditors  of  the  bailor,  and  the 
court  found  the  transaction  to  have  been  a 
bailment  rather  than  a  transfer  of  title. 
Had  the  court  found  that  title  to  the  money 
was  transferred  to  the  defendant  for  the  pur- 
pose of  defrauding  creditors  of  the  plaintiff's 
deceased,  then  most  certainly  the  courts 
would  lend  no  aid  to  the  plaintiff  in  setting 
aside  such  fraudulent  conveyance. 

Now,  because  of  tbe  great  similarity  of  tbe 
reasons  thus  given  to  the  reasoning  of  tbe 
cases  permitting  the  penitent  party  to  recover 
what  he  has  advanced  under  an  illegal  con- 
tract, which  remains  unexecuted,  It  Is  urged 
by  learned  counsel  that  the  doctrine  mention- 
ed is  identical  with  that  pertaining  to  Illegal 
contracts  generally  and  therefore  it  is  subject 
in  Its  application,  to  the  limitation  of  the 
locus  poenitenti«e,  and  in  order  for  the  bailor 
to  avail  himself  of  his  right  to  recover  from 
the  bailee  the  property  which  be  has  placed 
In  bailment  in  fraud  of  creditors,  he  must  dis- 
affirm the  fraud  and  move  to  that  endy  prior 
to  its  consummation  by  tbe  creditors  having 
been  actually  defrauded  by  reason  of  the  bail- 
ment, and  therefore  the  purpose  to  defraud 
the  creditors,  Dodge  &  Mulvihill,  having  been 
actually  consummated  so  far  as  was  pos- 
sible, and  the  bailor  not  having  become  pen- 
itent and  receded  from  the  fraud  intended 
prior  thereto,  no  right  of  recovery  can  now 
be  predicated  upon  this  principle  Inasmuch 
as  he  failed  to  avail  himself  of  the  right  to 
recede  from  the  fraud  and  recover  within 
tbe  period  of  a  locus  poenltentlse,  properly 
speaking.  And  It  is  argued  that  the  affirm- 
ance of  the  Judgment  in  this  case  will  es- 
tablish tbe  principle  in  Missouri  that  a  fraud- 
ulent bailor  may  recover  the  subject  of  bail- 
ment from  the  bailee  even  after  the  fraudu- 
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lent  purpose  of  tbe  bailment  is  accomplished. 
It  la  error  to  say  that  such  affirmance  In  this 
case  will  establish  this  doctrine,  for  the  doc- 
trine has  long  since  been  settled  with  ns  by 
the  Supreme  Court  In  Gowan's  Adm'r  t.  Gow- 
an,  supra.    Indeed,  the  principle,  as  applica- 
ble to  illegal  contracts  generally,  is  subject 
to  the  limitation  suggested  and  with  this  in 
mind,  we  have  been  quite  diligent  in  attempt- 
ing to  ascertain  if  tbe  t  proposition  be  true 
with  respect  to  proceedings  of  this  nature  as 
well.    We  have  been  unable  to  discover,  how- 
ever, that  the  doctrine  that  the  fraudulent 
bailor  can  recover  from  the  bailee  the  proper- 
ty In  bailment,  is  predicated  entirely  upon 
the  same  principle  which  influences  cases  of 
illegal  contracts  generally  in  the  law.    Now,  it 
seems  that  the  doctrine  with  respect  to  bail- 
ments  Is   that  although  the  bailment  was 
made  In  fraud  of  creditors,  yet  the  bailor  is 
bound  to  return  the  goods  held  by  blra  as 
bailee,  and  Is  precluded  by  the  very  nature 
of  the  transaction  from  setting  up  the  ille- 
gality thereof.    At  least  that  is  the  law  in 
this  state,  as  appears  by  a  case  in  ipoint  de- 
cided by  our  Supreme  Court,  which  Is  control- 
ling authority  so  far  as  this  court  Is  concern- 
ed, and  we  understand  it  to  be  the  law  uni- 
versally settled  hi  America  on  tbe  question. 
See  Gowan's  Adm'r  v.  Gowan,  30  Mo.  472; 
also  Block  V.  Darling,  140  U.  S.  234,  "ll  Sup. 
Ct  832;  Allgear  v.  Walsh,  24  Mo.  App.  134. 
In  Gowan's  Adm'r  v.  Gowan,  supra,  the 
property  in  bailment,  a  slave,  was  transport- 
ed by  the  owner  from  Tennessee  to  Missouri 
for  tbe  purpose  of  defrauding  his  creditors, 
20  years  prior  to  the  Institution  of  the  litiga- 
tion with  respect  thereto.    The  owner  after- 
wards returned  to  Tennessee  and  there  de- 
parted this  life.    Tbe  slave  remained  in  the 
fraudulent  bailment  16  years  in  this  state, 
when  suit  was  instituted  by  the  administrator 
of  the  bailor  seeking  to  recover  therefor,  and 
it  was  held  by  the  Supreme  Court  that  the 
fraudulent  bailee  would  not  be  permitted  to 
plead  tbe  fraudulent  bailment  in  defense  of 
that  action,  20  years  having  elapsed  after 
the  removal  of  the  slave  to  this  state  in 
order  to  defraud  creditors,  although  It  does 
not  appear  In  tbe  opinion,  the  fair  inference 
Is,  the  fraud  contemplated  and  Intended  20 
years  before,  had  actually  been  accomplished. 
Although  th^s  identical  phase  of  the  question 
does  not  seem  to  have  been  noticed  by  tbe 
court  in  the  opinion,  the  adjudication  that  the 
bailor  cannot  set  up  the  fraud  in  defense  on 
tbe  facts  of  that  case,  without  noticing  the 
limitation  of  the  doctrine  contended  for  by 
counsel  here,  is  a  complete  answer  to  the 
argument  advanced  In  this  case,  and  is  con- 
clusive on  this  count.     See,  also,  Watson  v. 
Harmon,  85  Mo.  44.1 ;  and  Charles  v.  McCune, 
67  Mo.  1C6,  where  the  principle  Is  recognized 
without  mentioning  tbe  limitation  contended 
for.    It  Is  proper  to  say  here  that  tbe  Kan- 
sas City   Court  of  Appeals,   in   Allgear  v. 
Walsh,  supra,  while  going  Into  the  subject 


very  fully,  wholly  failed  to  notice  the  limita- 
tion upon  the  doctrine  urged  in  this  court 
In  Block  V.  Darling,  supra,  tbe  Supreme 
Court  of  the  United  States  squarely  adjudicat- 
ed the  doctrine  that  the  fraudulent  bailor 
may  recover  from  the  bailee  for  property  in 
bailment  even  though  it  was  held  by  the 
bailee  In  fraud  of  creditors,  and  that  august 
tribunal  did  not  notice  tbe  limitation  con- 
tended for  by  the  learned  counsel  here.    Nor 
did  It,  by  any  expression  or  by  inference,  limit 
the  right  of  recovery  during  the  period  of  a 
locus  i>aenltentl«e  or  prior  to  the  consummated 
fraud.    Nor  did  the  other  cases  supra  ex- 
press or  decide  any  ancb  limitation,  save  the 
Eugliah  case  of  Taylor  v.  Bowes,  1  Q.  B.  D. 
291,  in  which,  although  the  question  was  not 
necessary  to  decision,  inasmuch  as  the  court 
said  the  contemplated  fraud  had  not  been 
actually  accomplished.    It  was  said,  however, 
in  the  opinion,  that  tbe  right  of  tbe  bailor  to 
recover  under  such  circumstances  exists  prior 
to  tbe  consummation  of  the  fraudulent  pur- 
pose of  bailment ;  or,  in  other  words,  the  court 
in  that  case  seems  to  proceed  upon  the  prin- 
ciple which  applies  to  Illegal  contracts  gen- 
erally, that  courts  will  only  aid  tbe  bailor 
when  he  has  become  penitent  and  seeks  to 
recede  from  bis  fraud  prior  to  Its  consum- 
mation.   From  the  adjudications  in  all  of 
the  cases,  however,  coming  under  our  ob- 
servation, except  the  English  case  mentioned. 
It  is  apparent  that  while  the  courts  limit  the 
doctrine  with  respect  to  illegal  contracts,  that 
the  law  will  aid  the  penitent  party  in  dis- 
affirmance of  a  fraudulent  contract  prior  to 
tbe  actual  consummation  of  the  fraud  by  the 
execution  of  the  contract,  and  rest  It  upon 
the  principle  that  in  so  doing.  It  is  encourag- 
ing and  rewarding  the  penitence  of  wrong- 
doers and  at  the  same  time  undoing  the  con- 
templated fraud.    The  doctrine  with  respect 
to  aiding  a  fraudulent  bailor  to  recover  prop- 
erty In  bailment  from  the  bailee  Is  not  pre- 
cisely the  same:    no  doubt  It  does  rest,  with 
respect  to  the  plaintiff's  right  to  recover.  In 
part  uiion  the  same  considerations.    It  seems, 
however,  not  to  be  identical  therewith  in  this 
respect    The  distlngulBhing  feature  of  the 
doctrine    pertaining    to    bailor    and    bailee 
predicates  appropriately,  upon  the  principle 
that  the  bailee  cannot  be  heard  to  question 
the  right  or  title  of  tbe  bailor  under  whona 
he  holds.    Now,  while  the  cases  usually  give 
as  a  reason  for  permitting  a  recovery  In  such 
cases  under  the  theory  of  bailment  that  by 
so  doing  they  reinstate  tbe  property  to  tbe 
estate  of  the  true  owner,  thus  rendering  it 
available  to  creditors,  and  also  aid  in  tbe 
undoing  of  a  fraud,  this  is  true  In  so  far  as 
the  plaintiff's  rights  are  concerned,  but  it 
seems  to  us  that  tbe  principle,  entirely  sound 
with  respect  to  precluding  the  defense  of 
fraud  by  the  bailee  in  such  action,  upon  which 
tbe  doctrine  must  predicate.  Is  that  the  bailee, 
having  accepted  tbe  bailment  of  tbe  goods 
from   the  bailor,   ttiereby  impliedly  admits 
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title  in  the  bailor,  and  Is  precluded  from 
thereafter  questioning  his  right,  asserting 
-claims  adverse,  or  denying  the  bailor's  title 
thereto,  analogous  to  the  pG|nciple  which  pre- 
cludes a  tenant  from  questioning  the  right 
of  or  asserting  title  adverse  to  the  landlord 
under  whom  be  occupies,  and  we  are  quite 
confident  that  the  authorities,  when  analyzed, 
will  sustain  this  proposition.  The  doctrine 
thus  stated,  rested  upon  the  principle  last 
mentioned.  Is  In  no  manner  subject  to  the 
influence  of  the  principle  pertaining  to  Il- 
legal contracts  with  respect  to  the  locus 
pc^nltentlee  and  the  bailor  can  recover  the 
property  even  after  the  fraud  has  been  ac- 
complished, for  it  Is  his  property  all  of  the 
time,  and  the  bailee  is  precluded  from  deny- 
ing his  right  This  Is  the  law  with  respect 
to  such  bailments  as  we  understand  it 

S.  The  principle  contended  for  here  and 
which  prevades  the  entire  law  of  Illegal  con- 
tracts Is  to  the  efTect  that  if  money  be  paid 
•or  property  delivered  on  a  contract  which 
is  illegal,  as  being  contrary  to  public  law, 
good  morals,  or  public  policy,  and  such  con- 
tract has  been  actually  executed,  then  both 
parties  are  thereby  rendered  In  pari  delicti 
and  neither  of  them  can  recover  from  the 
other  money  so  paid  or  the  property  delivered, 
for  in  such  case  the  wrong  Is  consummated 
and  the  title  to  the  money  or  property  is 
vested  under  such  unlawful  contract,  con- 
taminated with  fraud,  and  the  general  policy 
of  l)oth  law  and  equity  forbids  the  enlistment 
of  the  courts,  either  In  aid  of  said  contract, 
or  In  divesting  the  rights  acquired  or  reinvest- 
ing the  rights  surrendered  in  its  consumma- 
tion. This  principle  extends  no  further  than 
this,  however,  for  on  the  other  hand,  the  «!nme 
policy  of  the  law  which  forbids  the  aid  of 
the  courts  In  furtherance  of  such  contract 
or  In  divesting  from  one  and  Investing  in 
another,  titles  and  rights  which  have  already 
paitsed  and  vested  by  such  Illegally  consum- 
mated contract  will,  in  furtherance  of  the 
undoing  of  the  unlawful  purpose,  aid  the  par- 
ties by  reinstating  them  to  their  former  situa- 
tion, while  such  contract  remains  executory 
at  any  time  prior  to  the  consummation  of  the 
contemplated  wrongful  purpose,  and  If  the 
party,  having  paid  the  money  or  property  In 
such  unlawful  purpose,  so  desires,  prior  to 
its  consiunmation,  and  seelcs  to  recede  from 
bis  original  evil  Intention,  he  may  do  so, 
and  the  law  will  aid  him  to  that  end  by  per- 
mitting bim  to  recover  that  with  which  he 
has  parted.  This  Intermediate  state  between 
the  Inception  of  the  original  evil  purpose  and 
its  actual  consummation  by  the  execution 
of  such  contract  is  sometimes  mentioned  as 
a  locus  poenitentis  wherein  the  parties  may 
become  penitent  with  respect  to  the  evil  pur- 
pose contemplated  and  the  rlgbts  of  the  par- 
ties, not  having  become  absplutely  fixed  by 
the  executed  contract  and  thereby  contami- 
nated with  the  real  turpitude  of  the  trans- 
action Intended,  the  power  of  the  courts  may 
Ate  Invoked,  not  in  aid  of  the  contract,  but 


in  disaffirmance  thereof  In  re-establishing  the 
penitent  party  to  bis  former  estate.  And 
therefore  It  Is  well  settled  that  while  courts 
will,  In  no  case,  lend  their  aid  in  an  ac- 
tion which  predicates  upon  the  affirmance  of 
an  unlawful  contract,  it  la  a  universal  rule 
that  they  will,  proceeding  upon  the  theory 
that  such  contracts  are  void,  prevent  the  de- 
fendant from  retaining  the  benefit  which 
he  derives  from  the  unlawful  act  by  rein- 
stating the  party  seelclng  to  recede  from  his 
action  as  in  disaffirmance,  and  this  doctrine 
is  consonant  with  the  spirit  and  policy  of 
the  law.  Adams  Ex.  Co.  v.  Reno,  48  Mo. 
264;  Skinner  v.  Henderson,  10  Mo.  205; 
Spring  Co.  v.  Knowlton,  103  U.  S.  4&-58,  26 
L.  Ed.  347;  Lawson  on  Contracts.  (2d  Bd.) 
p.  60;  2  Parsons  on  Contracts  (9th  Ed.)  746; 
1  Story  on  Contracts  (5th  Ed.)  S  617;  Chitty 
on  Contracts  a2th  Bd.)  pp.  104,  105,  072;  2 
Greenleaf  on  Evidence  (Lewis'  Ed.)  i  111; 
16  Amer.  &  Eng.  Ency.  Law  <2d  Ed.)  1007; 
Humphreys  v.  Magee,  13  Mo.  435.  This  doc- 
trine has  no  application  to  this  case  between 
bailor  and  bailee. 

The  following  cases,  cited  by  appellant  as 
holding  to  a  doctrine  contrary  to  that  an- 
nounced in  the  opinion  in  this  case,  we  re- 
gard as  wholly  Inappropriate  to  the  issue  as 
found  by  the  court  Brown's  Adm'r  v.  Pin- 
ley,  18  Mo.  375,  Involved  the  question  of 
where  the  property  had  been  transferred  by 
gift  from  father  to  daughter  In  fraud  of  the 
father's  creditors.  The  court  very  properly 
refused  to  aid. the  administrator  of  the  fa- 
ther's estate  In  setting  aside  such  fraudulent 
conveyance.  In  George  v.  Williamson,  26  Mo. 
190.  72  Am.  Dec.  203,  the  transaction  involved 
a  transfer  of  lands  by  a  father  to  his  daugh- 
ter In  fraud  of  creditors,  and  the  court  re- 
fused to  aid  the  administrator  to  set  such 
transfer  aside.  Jackman  v.  Robinson,  64  Mo. 
289,  decided  no  more  than  that  the  adminis- 
trator cannot  Impeach  the  fraudulent  con- 
veyance of  his  Intestate.  Hail  v.  Callahan,  66 
Mo.  316,  holds  that  a  conveyance  in  fraud  of 
creditors  cannot  be  impeached  by  the  grantor 
or  his  administrator.  Ober  v.  Howard,  11  Mo. 
425,  decided  that  a  father,  for  a  fraudulent  pur- 
pose, having  conveyed  lands  to  trustees  for  the 
benefit  of  two  of  his  children,  after  his  death, 
his  heirs  cannot,  in  equity,  set  such  convey- 
ance aside  on  the  ground  of  such  fraud. 
Thomas  v.  Thomas,  107  Mo,  450,  18  S.  W.  27, 
holds  that  the  heir  cannot  Impeach  the  acts 
of  his  ancestor  In  the  disposition  of  his  prop- 
erty on  the  ground  of  fraud.  Davidson  v. 
Dockery,  17»  Mo.  687,  78  S.  W.  624,  holds 
that  the  devisees  of  the  grantor  In  a  fraudu- 
lent conveyance  cannot  be  heard  to  ask  a 
court  of  equity  to  set  aside  a  fraudulent  deed 
of  bis  grantor,  for  the  devisees  take  under 
the  fraudulent  grantor  and  their  rights  can- 
not be  superior  to  those  of  the  grantor.  Zoli 
V.  Soper,  75  Mo.  460,  announces  the  familiar 
doctrine  supra,  that  an  administrator  cannot 
impeach  the  voluntary  conveyance  of  his  in- 
testate for  fraud  as  to  creditors,   although 
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the  estate  may  be  iDgoIvent.  Merry  t.  Fre- 
mon,  44  Mo.  518,  holds  that  a  conveyance  by 
his  Intestate  cannot  be  impeached  by  the  ad- 
ministrator as  being  fraudulent  on  the  part 
of  the  grantor.  McLaughlin  v.  McLaughlin's 
Adm'r,  16  Mo.  242,  decided  that  a  conveyance 
of  an  Intestate  cannot  be  Impeached  by  bis 
administrator  or  heirs  of  the  grantor  for 
fraud  as  to  creditors,  holding  that  none  bnt 
the  creditors  themselves  or  those  In  privity 
with  them  can  avoid  It.  Crook  v.  Tnll,  111 
Mo.  283,  20  S.  W.  8,  holds  that  neither  a  gran- 
tor  nor  his  administrator  can  assail  the  gran- 
tor's conveyance  because  made  in  fraud  of 
creditors.  Hamilton  v.  Scull's  Adm'r,  25  Mo. 
165,  69  Am.  Dec.  460,  holds  that  the  deceased 
having  given  a  note  to  the  plalntlflF  In  further- 
ance of  an  attempt  on  the  part  of  the  maker 
of  the  note  to  defraud  his  creditors,  and  af- 
terwards died,  such  note  having  been  filed 
as  a  demand  against  his  estate,  the  adminis- 
trator of  the  maker  of  the  note  will  be  pei^ 
mltted  to  say  that  the  note  had  Its  origin  In 
the  fraudulent  purpose  mentioned,  and  In 
event  of  such  showing,  the  court  will  decline 
to  enforce  the  note  by  allowing  It  as  a  de- 
mand against  the  estate. 

The  following  cases  decided  by  the  courts 
of  appeals  and  relied  upon  by  appellant  as 
being  In  conflict  with  the  adjudication  In  this 
case  are  as  follows:  Tyler  v.  Larlmore,  19 
Mo.  App.  445,  holds  in  an  action  founded  on 
a  fraudulent  contract  by  one  of  the  parties 
to  the  fraud,  seeking  to  enforce  its  provisions 
against  the  other  party  that  the  courts  will 
close  their  doors  against  the  complainant. 
Hayes  v.  Fry,  110  Mo.  App.  20,  83  S.  W.  772, 
holds  that  neither  the  administrator  nor  the 
heirs  can  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  intestate.  Such 
action  can  only  be  maintained  by  creditors 
and  those  in  privity  with  them.  Goldstein  ▼. 
Wlnkelman,  28  Mo.  App.  432,  holds  that  the 
administrator  of  the  deceased  payee  in  a  prom- 
issory note,  although  also  a  judgment  cred- 
itor of  the  estate,  cannot  disaffirm  his  intes- 
tate's transfer  as  in  fraud  of  creditors  or  re- 
call to  himself  the  title  of  the  note. 

It  Is  apparent  that  each  of  the  cases  above 
referred  to  are  adjudications  resting  upon  an 
entirely  different  proposition  than  that  before 
the  court  in  this  case,  and  each  and  all  of 
them  announce  the  well-settled  rule  that  the 
courts  will  not  aid  the  enforcement  of  a  con- 
tract made  in  fraud,  nor  will  tb^  aid  an  at- 
tempt to  set  aside  a  conveyance  made  in 
fraud  and  reinvest  the  title  in  the  fraudulent 
grantor  or  his  representatives,  whereas  the 
question  before  the  court  Is  wnolly  unlike 
that  proposition,  Inasmuch  as  here,  the  plain- 
tiff does  not  Invoke  the  aid  of  the  law  to 
set  aside  a  conveyance  nor  to  enforce  a  fraud- 
ulent contract  All  that  she  prays  is  that 
the  moneys  which  were  placed  in  t>allment  by 
her  deceased  in  order  to  defraud  creditors 
may  be  reinstated  to  the  estate  of  which  she 
is  administratrix,  and  In  which  title  right- 
fully rests ;  that  is,  that  the  moneys  be  rehi- 


stated  to  the  rightful  ovmer  where  the  tltle,^ 
all  of  the  time,  has  remained,  for  under  the 
theory  of  the  law  of  bailments,  the  title  has 
ever  rested  in  her  deceased,  the  bailor,  and 
upon  his  death,  in  the  estate  of  which  she  is 
administratrix.  So  we  see  by  this  proceed- 
ing the  court  is  aiding,  not  the  fraud,  but 
its  undoing,  and  thus  renders  the  mcmeys  In 
fraudulent  bailment  available  to  ctedltorsr 
and  the  bailee  will  not  be  permitted  to  qus- 
tlon  the  right  of  her  bailor. 

We  are  unable  to  see  where  the  principles 
of  the  cases  last  above  cited  are  at  all  per- 
tinent here,  and  the  motion  for  rehearing  and 
to  transfer  to  the  Supreme  Court  will  be 
overruled.    All  concur. 


WALD  V.  WALD. 

(St.    Loois    Court    of    Appeals.    Missouri. 
April  24,  1906.    Rehearing  Denied 
June  6,  1906.) 

1.  APPEAI.— FlRDINOS— GORCLUSIVBRSBS. 

The  appellate  court,  in  a  suit  for  divorce, 
will  defer  to  the  finding  of  the  trial  court,  who 
saw  and  heard  the  witnesses. 

[Ed.  Note. — For  cases  in  point,  see  toL  S. 
Cent  Dig.  Appeal  and  Error,  {3955.] 

2.  DiVOBCB— Gbounds— Sdfficienct. 

A  husband  on  innumerable  occasiooa  dar- 
ing a  period  of  several  years  called  liis  wife 
vile  and  abusive  epithets  in  the  presence  of 
others.  He  continaally  nagged  at  lier,  and 
qnarreled  with  her,  and  pursued  her  with  pettv 
and  contemptible  accusations,  rendering  her 
home  life  unendurable.  For  weeks  at  a  time  be 
would  not  speak  to  her,  and  told  her  that  she 
was  only  his  servant,  and  that  he  did  not  in- 
tend to  treat  her  otherwise  than  as  a  servant. 
He  denied  her  ail  recreations,  and  cut  her  off  from 
all  social  intercouise  with  her  friends.  Be  re- 
fused to  furnish  her  with  sufficient  medical 
treatment,  and  when  she  was  ill  he  dedarvd 
that  she  was  shamming  illness  and  mnning 
up  doctors'  bills  unnecessarily.  He  frequentl; 
declared  to  her  that  he  had  not  the  slightest 
affection  or  regard  for  her  and  that  he  wislied 
to  be  rid  of  her.  On  numerous  occasions  he 
ordered  her  to  leave  him  and  threatened  to  kick 
her  out  of  the  house  bodily  if  she  did  not  do  so. 
Held  to  warrant  a  decree  of  divorce  under  the 
statute,    as   rendering   her   life   intolerable. 

[Ed.  Note. — ^For  cases  in  point,  see  \dl.  17, 
Cent.  Dig.  Divorce,  f<  67.  68,  83.] 

3.  APPEALr— OBJKCTIORS  TO  EVIDEItCK— NKCK- 
SITT. 

Where  evidence  was  admitted  without  ob- 
jection, and  no  motion  was  made  to  strike  it 
out,  the  adverse  party  is  in  no  position  to 
complain  of  it  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal   and  Error,  JS   125S-I2S0.) 

4.  Afpeai.— Haruless  Esbob— Ebborko'its  Ad- 
xissiON  OF  Evidence. 

Where,  in  a  suit  for  divorce,  the  court 
ruled  that  the  wife  as  plaintiff  was  Incompetent 
to  testify  to  confidential  communications  be- 
tween herself  and  husband,  but  in  a  few  in- 
stances in  the  course  of  her  examination  she 
testified  to  the  conduct  of  her  husband  when 
it  was  not  shown  affirmatively  that  a  third  per- 
son was  present,  it  will  be  presumed  that  in 
weighing  the  evidence  the  court  did  not  take 
into  consideration  the  incompetent  evidence, 
especially  where  the  competent  evidence  pre- 
ponderates in  favor  of  the  finding. 

[Ed.  Note. — For  cases  in  point,  see  vol.   S. 
Cent  Dig.  Appeal  and  Error,  {{  4ld5,  4042.] 
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5.  DrvQXCB— Statutobt  raovisiows— Poblio 
Policy. 
The  Legislature,  by  aiieclfipally  enumerat- 
ing the  ground*  on  which  the  courts  may  grant 
diTorcea,  declares  the  policy  of  the  state  in 
respect  to  the  nonnds  for  divorce,  and  a  party 
asking  for  a  divorce  is  as  much  entitled  to  a 
decree,  on  establishing  the  statutory  ground 
relied  on  by  clear  and  oiMivincing  proof,  as  he 
would  be  to  recover  in  any  other  civil  suit  on 
evidence  dearly  establishing  his  demand. 

Appeal  from  St  LouIb  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  Cad  Scott  Wald  against  Emlle 
M.  Wald.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Samuel  D.  Hodgdon,  L.  Frank  Ottofy,  and 
Valle  Reybum,  for  appellant  Warren  Hil- 
ton, for  respondent 

BLAND,  P.  3.  The  suit  is  for  a  divorce, 
care  and  custody  of  a  minor  child,  and  for 
alimony.  Omitting  caption,  the  petition  is  as 
follows:  "Plaintiff  states  that  on  the  22d 
day  of  April,  1896,  In  the  state  of  Missouri, 
she  was  lawfully  married  to  the  defendant 
and  that  she  continued  to  live  with  him  as 
his  wife  from  and  after  said  date  until  on 
or  about  the  22d  day  of  January,  1904;  that 
(luring  all  that  time  plaintiff  demeaned  her- 
self toward  the  defendant  with  kindness  and 
affection,  and  discharged  all  her  duties  as 
his  wife.  And  for  a  cause  of  action  plaintiff 
sayg  that  since  the  time  of  the  said  mar- 
riage and  during  the  cohabitation  of  plaintiff 
and  defendant  as  husband  and  wife  said  de- 
fendant has  offered  to  plaintiff  such  Indig- 
nities as  to  raider  her  condition  as  bis  wife 
intolerable,  said  indignities  being  in  part  as 
follows,  to  wit:  (1)  That  almost  from  the 
time  of  tbelr  said  marriage  the  defendant 
has  exhibited  a  most  violent  and  evil  tem- 
per, causing  him,  without  the  slightest  ex- 
cuse, to  manifest  toward  plaintiff  the  most 
furious  wrath  and  hatred;  that  on  Innumer- 
able such  occasions,  and  in  the  presence  of 
tbelr  little  cliild,  Lucille,  now  six  years  old, 
the  defendant  has  raved  and  cursed  at  plain- 
tiff, telling  her  to  'go  to  hell  and  be  damned,' 
and  calling  her  'terror,'  'devil,'  'prostitute,' 
and  countless  other  vile  and  abusive  epithets; 
ttiat  in  the  presence  of  their  said  child  and 
of  other  persons  defendant  has  said  to  plain- 
tiff that  she  was  'a  very  Ignorant  woman,' 
was  'maitally,  morally,  and  physically  dwarf- 
ed.' was  'lewd  and  low  In  her  thoughts  and 
actions,'  and  applied  to  her  numerous  other 
similar  expressions.  (2)  That  during  nearly 
all  the  time  that  plaintiff  lived  with  defend- 
ant he  continually  nagged  at  her  and  quarrel- 
ed with  bar  and  pnroued  her  with  petty  and 
contemptible  accusations,  so  that  her  home 
life  became  wretchedly  unhappy  and  finally 
unendurable.  (3)  That  while  plaintiff  and 
defendant  lived  together,  defendant  on  sever- 
al occasions  refused  to  speak  to  plaintiff  for 
long  periods  of  time,  even  as  long  as  six  or 
seven  weeks,  telling  plaintiff  that  she  was 
only  his  servant  and  that  be  did  not  Intend 
to  gpeak  to  her  or  treat  her  as  more  than  a 


servant  (4)  That  defendant  has  scarcely 
ever  taken  plaintiff  anywhere  for  several 
years,  and  has  insisted  upon  her  remaining 
at  home  at  all  times,  denying  her  all  recrea- 
tions and  cutting  her  off  from  all  social  in- 
tercourse with  her  friends;  that  when  any 
of  plaintiff's  frloids  would  call  upon  her  be 
would  treat  them  with  such  Insulting  dis- 
courtesy that  plaintiff  would  suffer  most  in- 
tense humiliation  and  mortlflcation;  that  on 
one  occasion,  so  unusual  that  it  is  clear  in 
plaintifTs  memory,  defendant  permitted  plain- 
tiff to  attend  a  concert  with  her  married 
sister,  expecting  her  to  return  home  about 
10  o'clock  p.  m.,  but  when  plaintiff  did  not 
arrive  at  that  hour  defendant  called  in 
neighbors  to  care  for  their  said  child,  Lucille; 
while  be  went  out  to  hunt  tor  plaintiff,  and 
when  plaintiff  reached  home,  about  10:4S 
p.  m.,  defendant  cursed  and  raved  at  her 
and  told  her  'be  would  make  her  stay  at 
home  after  that  if  he  had  to  lock  her  in.'  (5) 
That  since  the  time  of  their  said  marriage 
plaintiff  has  several  times  been  seriously  ill, 
so  as  to  require  the  services  of  a  physician; 
that  at  such  times  the  defendant  has  not 
only  failed  to  display  the  least  solicitude  for 
ber  recovery,  but  has  continually  quarreled 
with  her  and  railed  at  her,  declaring  that 
she  was  shamming  illness  and  running  up 
doctors'  bills  unnecessarily,  and  the  he  would 
not  pay  such  bills  when  presented,  and  that 
he  would  not  again  permit  a  physician  to 
be  summoned,  and  insisting  that  she  should 
get  np  from  her  sickbed  and  scrub  the  floors 
and  do  other  heavy  work  about  the  bouse; 
that  on  certain  occasions  of  this  kind  the  de- 
fendant's conduct  toward  her  was  of  so 
outrageous  and  brutal  a  character  as  to  en- 
danger her  life.  (6)  That  the  defendant  has 
frequently  declared  to  plaintiff  and  to  other 
persons  that  he  had  not  the  sllghest  affection 
or  regard  for  plaintiff  and  that  he  wished 
he. were  rid  of  her.  (7)  That  defendant  has 
on  numerous  occasions  ordered  plaintiff  to 
leave  him  and  threatened  to  "kick  ber  out  of 
the  house  bodily'  if  she  did  not  do  so,  and 
that  these  threats  have  been  expressed  in 
coarse  and  brutal  language  and  uttered  in 
the  presence  of  their  child,  Lucille.  (8)  That 
although  defendant  has  property  to  the  value 
of  more  than  $5,000,  and  a  monthly  Income  of 
over  $100,  he  has  allowed  plaintiff  but  $3S 
per  month  out  of  which  to  provide  food  for 
their  table,  clothing  for  herself  and  child, 
and  pay  all  other  expenses  incident  to  their 
housekeeping,  except  rent  and  fuel,  and  that 
in  spite  of  his  niggardly  provision  for  her,  de- 
fendant continually  accused  plaintiff  of  bleed- 
ing him  for  bis  money,  and  continuing  to 
live  with  him  only  for  the  money  that  she 
could  get  from  him,  when  as  a  matter  of 
fact  plaintiff  bore  the  indignities  offered  her 
by  defendant  only  because  of  her  considera- 
tion and  love  for  her  child.  Plaintiff  states 
that  there  was  born  of  the  marriage  afore- 
said but  one  child,  the  aforesaid  Lucille,  a 
girl,  now  about  six  years  of  age.    Plaintiff 
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further  states  tliat  she  Is  now  a  resident  of 
this  state,  and  of  the  city  of  St.  Louis,  and 
has  resided  within  this  state  one  whole  year 
next  before  the  filing  of  this  petition.  Plain- 
tiff further  states  that  defendant  Is  seised 
and  possessed  of  real  estate  of  the  value  of 
$5,000  and  personal  estate  of  the  value  of 
$2,000,  and  that  she  is  wholly  without  the 
means  of  support  and  for  the  prosecution  of 
this  suit.  Wherefore  plaintiff  prays  to  be 
divorced  from  the  bonds  of  matrimony  con- 
tracted as  aforesaid  with  defendant;  that 
she  may  have  the  custody  and  care  of  her 
said  infant  child,  and  that  the  court  will  ad- 
Judge  to  her  out  of  the  property  of  said  de- 
fendant such  support  and  maintenance,  and 
for  such  time,  as  the  nature  of  the  case  and 
circumstances  of  the  parties  may  require; 
that.  If  necessary,  defendant  may  be  com- 
pelled to  give  security  for  such  maintenance; 
and  that  the  coiurt  will  make  such  further 
orders  and  Judgments  from  time  to  time, 
touching  the  premises,  as  to  the  court  shall 
seem  meet  and  Just."  The  answer  was  a 
general  denial.  The  decree  was  for  plaintiff, 
granting  her  a  divorce  and  awarding  her  the 
care  and  custody  of  the  minor  child,  Lucille, 
and  a  Judgment  for  alimony  at  $30  per  month. 
Defendant  appealed. 

The  evidence  of  the  plaintiff  tends  to  prove 
each  of  the  seven  specifications  of  Indignities 
alleged  In  her  petition;  that  especially  dur- 
ing the  last  12  months  plaintiff  lived  with 
her  husband  his  conduct  was  most  vexing 
and  provoking;  that  he  was  fault-finding  and 
quarrelsome,  scolded  her  when  she  was 
sick,  constantly  nagged  at  her,  ordered  her 
about  as  though  she  was  a  hireling,  exacting 
of  her  unremitting  toil  and  menial  service, 
practically  cutting  her  off  from  the  ameni- 
ties of  social  life  by  refusing  to  escort  her  to 
entertainments  or  places  of  amusement,  by 
Insulting  her  friends  and  neighbors  when  they 
called  to  visit  her,  by  shutting  the  door  In 
their  faces,  or,  if  In,  by  sulking  in  a  comer 
or  refusing  to  see  them  at  all.  His  conduct, 
according  to  plaintiff's  evidence,  was  such  as 
to  make  the  life  of  any  woman  possessing 
ordinary  sensibilities  intolerable.  Plaintiff 
testified  that  defendant  was  so  violent  and 
Ill-tempered  that  she  became  alarmed  and 
left  him  for  fear  he  would  do  her  some  per- 
sonal violence.  Plaintiff's  evidence  tending 
to  prove  the  indignities  charged  was  corrob- 
orated by  her  mother,  sister,  and  brother-in- 
law,  by  J.  A.  Mateer,  B.  L.  Bartlett  and  wife, 
and  Dr.  L.  M.  Camp.  Her  evidence,  In  which 
she  was  also  corroborated,  tends  to  show  that 
at  all  times  she  treated  her  husband  with 
kindness  and  affection  and  faithfully  dis- 
charged all  her  duties  as  his  wife.  The  de- 
fendant testified  In  his  own  behalf.  He  em- 
phatically denied  all  tl>e  Indignities  specified 
In  the  petition,  but  admitted  that  at  one 
time  be  said  to  his  wife  that  she  was  "a 
mental  and  moral  dwarf,"  but  said  he  was 
provoked  to  make  this  remark  by  his  wife  In- 
sinuating that  he  bad  visited  an  Immoral  re- 


sort the  previous  night.  Be  It  raid  to  bis 
credit,  defendant  testified  to  nothing  agaiust 
his  wife,  professed  to  love  her  very  sincerely, 
and  expressed  a  desire  to  live  with  her.  De- 
fendant also  testified,  and  In  this  he  wa<: 
corroborated  by  other  witnesses,  that,  while 
he  was  not  fond  of  society  himself,  he  did 
not  object  to  his  wife  entertaining  her  friends 
or  attending  places  of  amusement,  and  dcrin; 
the  heated  terms  of  two  seasons,  by  his  per- 
mission, she  was  eutertained  for  two  rr 
more  weeks  at  a  time  by  his  brother-! n-lav 
at  Arcadia,  Mo.  The  trial  court,  after  hear- 
ing the  evidence,  held  the  case  under  advl>c- 
ment  for  some  time,  and  evidently  carefully 
considered  and  weighed  all  the  evidence  be- 
fore rendering  Its  Judgment.  We  have  care- 
fully read  the  testimony  of  all  the  witnesses, 
as  preserved  in  the  bill  of  exceptions,  and 
have  no  hesitancy  in  saying  that  the  evidence 
preponderates  In  favor  of  the  plaintiff.  Id 
these  circiunstances,  an  appellate  court 
should  defer  to  the  finding  of  the  trial  court, 
who  saw  and  beard  the  witnesses  and  ws* 
therefore  In  a  much  better  position  to  judge 
of  their  credibility  than  is  an  appellate  court, 
who  has  neither  seen  nor  heard  the  witnesses 
and  must  form  Its  conclusions  on  the  testi- 
mony as  it  appears  in  print.  Pennlngroth  v. 
Penningroth,  72  Mo.  App.,  loc.  clt  333: 
Griesedleck  v.  Grlesedleck,  56  Mo.  App.  9i. 
That  the  indignities  allced  In  the  petition 
and  established  by  plalntifTs  evidence  were 
sufficient  under  the  statute  to  warrant  a  de- 
cree of  divorce,  we  do  not  think  admits  of 
a  doubt  Lynch  v.  Lynch,  87  Mo.  App.  32; 
Goodman  v.  Goodman,  80  Mo.  App.  274. 

Error  is  assigned  In  the  admission  of  evi- 
dence for  plaintiff  over  the  objection  of  the 
defendant.  The  objection  was  made  that 
plaintiff  was  Incompetent  to  testify  to  ant 
communications  between  herself  and  bos- 
band,  unless  some  third  person  was  pre^nt 
The  court  sustained  the  objection.  But  in 
a  few  Instances  in  the  course  of  plalntUTs  ex- 
amination she  testified  to  the  conduct  of  her 
husband  (such  as  threatening  to  kldc  her 
out  of  the  house  and  to  opprobrious  epithets 
he  applied  to  her)  when  It  was  not  shown 
affirmatively  a  third  person  was  present 
This  evidence  went  In  without  objection  at 
the  time  it  was  offered,  nor  was  a  motion 
made  to  strike  it  out  after  It  was  In.  There- 
fore defendant  is  In  no  position  to  complain 
of  It  on  this  appeal;  and,  besides,  as  the 
court  ruled  that  plaintiff  was  Incompetent  to 
testify  to  confidential  commimlcations  be- 
tween herself  and  husband,  It  is  to  be  pre- 
sumed that  in  weighing  the  evidence  the 
court  did  not  take  into  consideration  incompe- 
tent evidence,  If  any  was  admitted.  Espe- 
cially should  this  presiuuptlon  be  Indulged  in 
a  case  like  this,  where  the  competent  evi- 
dence on  the  issues  of  fact  preponderates  In 
favor  of  the  plaintiff.  As  opposed  to  the 
decree,  counsel  for  defendant  ably  and  earn- 
estly urges  upon  our  consideration  the  fnrt 
that  the  public  policy  of  the  state  Is  oppos.d 
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to  the  granting  of  divorces.  Tbls  policy  had 
Us  origin  in  the  ecclesiastical  courts  of  Eng- 
land, and  was  founded  upon  the  Idea  that 
marriage  Is  a  religious  sacrament  and  there- 
fore sacred  In  the  eyes  of  God  and  man.  We 
have  separated  our  civil  government  from  the 
church,  but  we  have  not  separated  ourselves 
from  the  public  policy  that  opposes  the  grant- 
ing of  divorces.  We  adhere  to  it  for  the  rea- 
son marriage  Is  the  cornerstone  of  civilized 
society.  Some  of  the  rigors  of  that  policy, 
as  established  by  the  ecclesiastical  courts, 
have  been  ameliorated  by  legislative  enact- 
ment Our  Legislature  has  speciflcally  enu- 
merated the  grounds  upon  which  the  courts 
may  grant  divorces,  and  has  thus  declared 
what  the  policy  of  the  state  is  In  respect  to 
the  grounds  for  a  divorce.  This  phase  of 
the  policy  opposing  the  granting  of  divorces, 
to  wit,  what  shall  be  grounds  for  a  divorce, 
is  therefore  no  longer  a  subject  of  judicial 
interpretation  with  us;  and  a  party  to  a 
suit  aslUng  for  a  divorce  is  as  much  entitled 
to  his  or  her  decree,  if  he  or  she  establishes 
the  statutory  ground  relied  on  by  clear  and 
convincing  proof,  as  he  or  she  would  be  to 
recover  In  any  other  civil  suit  on  evidence 
clearly  establishing  his  or  her  demand.  Ul- 
rey  v.  TJlrey,  80  Mo.  App.  48;  Kllpatrlck  v. 
Eilpatrick,  80  Mo.  App.  70;  Lynch  v.  Lynch, 
supra.  Plaintiff  alleged  one  of  the  statutory 
grounds  In  her  petition  (such  indignities  as 
to  render  ber  condition  in  life  Intolerable), 
and  we  think  satisfactorily  proved  ber  case 
by  competent  evidence. 

The  judgment  Is  therefore  affirmed.   All 
concur. 


BADER  ▼.  JONES. 

(St.   Louis    Gonrt   of   Appeals.     Missouri. 

May  22,  lOOC.    Dissenting  Opinion, 

June   S,    1906.) 

1.  Justices  o*  the  Pcacb— Appkai.— Dbtkct- 
IVE  Affidavit— Effect. 

Under  Rev.  St  1809,  S  4071,  providing  that 
tlie  circuit  court  shall  be  possessed  of  a  cause 
on  lodgment  of  the  papers  therein  on  appeal 
from  a  justice,  and  section  4072,  providing  that 
no  appeal  shall  be  dismissed  for  want  of  a  prop- 
er affidavit  a  defective  affidavit  for  appeal 
from  a  justice  confers  jurisdiction  on  the  cir- 
cuit court  on  the  justice  transmitting  the 
papers  in  the  case  in  the  manner  pre8cril)ed 
by  section  4064,  though  section  4062  forbids 
Ilim  to  allow  an  appeal  where  the  affidavit 
is  insofficient 

(Ed.  Note. — For  cases  in_point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  {{  539,  S40, 
605.] 

2.  Sxire— RioHT  TO  Dismiss  AppeaI/— Waiveb. 

Where  appellee,  in  an  appeal  to  the  cir- 
cnit  court  from  a  judgment  of  a  justice,  failed 
to  avail  himself  of  his  right  to  demand  by  mo- 
tion a  sniBclent  affidavit  for  appeal,  or  have 
the  appeal  dismissed  for  the  insufficiency  thereof, 
as  authorized  by  Rev.  St  1809,  {  4072.  he 
waived  the  defective  affidavit  and  the  circuit 
<oart  bad  jurisdiction. 

3.  JuvoioHT  —  Default  —  Right  to  Open- 
Time  OF  Application. 

A  justice  of  the  peace  rendered  judgment 
m  favor  of  defendant    Plaintiff  took  an  appeal 
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to  the  circuit  court.  Defendant  failed  to  ap- 
pear, and  plaintiff  recovered  a  judgment  by 
default  Tlie  judgment  was  recovered  at  the 
Noveml>er  term,  1002.  At  the  February  term, 
1904,  defendant  filed  a  petition  to  set  aside 
the  judgment  on  the  ground  that  the  circuit 
court  acquired  no  jurisdiction.  Held,  that  the 
petition  was  filed  too  late,  and  was  properly 
dismissed  under  the  express  provisions  of  Bev. 
St  1899,  {  777. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  t{  30(M04.] 

Bland,  P.  J.,  dissenting  In  part 

AiHieal  from  Circuit  Ck>urt  Pemiscot  Coun- 
ty; Henry  O.  Bliey,  Judge. 

Action  by  John  W.  Bader,  administrator 
of  the  estate  of  Oharles  Hill,  deceased,  against 
H.  B.  Jones.  From  a  judgment  dismissing 
defendant's  petition  to  review  the  judgment 
of  the  circuit  court  rendered  against  him 
on  appeal  from  a  judgment  of  a  justice's 
court   in   his   favor,    he    appeals.    Affirmed. 

PlaintiflF,  as  administrator  of  the  estate  of 
Charles  Hill,  deceased,  commenced  this  suit 
in  unlawful  detainer  before  Charles  A.  Grif- 
fith, a  justice  of  the  peace  in  Pemiscost  coim- 
ty,  for  the  recovery  of  the  possession  of  the' 
parcel  of  land  described  In  the  complaint  and 
for  one  year's  rent  The  defendant  filed  a 
counterclaim.  A  change  of  veuue  was  award- 
ed to  B.  F.  Allen,  justice  of  the  peace  in  Haytl 
township.  In  said  county,  where  a  trial  was 
had  resulting  In  a  verdict  and  Judgment  for 
the  defendant  on  his  counterclaim.  Within 
10  days  from  the  rendition  of  the  judgment, 
plaintiff  filed  with  the  justice  the  following 
affidavit  (omitting  caption)  for  an  appeal  to 
the  circuit  court,  to  wit:  "J.  W.  Bader,  be- 
ing duly  sworn,  upon  his  oath  says  that  his 
application  for  an  appeal  Is  not  made  for 
vexation  or  delay,  but  because  he  believes 
the  api)ellant  to  be  injured  by  the  judgment 
of  the  justice,  in  an  action  of  unlawful  de- 
tainer, and  he  believes  himself  entitled  to 
recover  possession  of  the  premises  described 
In  the  complaint"  At  the  same  time,  the 
plaintiff  filed  his  appeal  bond  with  the  Jus- 
tice, which  was  approved.  The  justice  made 
no  entry  In  his  docket  allowing  the  appeal, 
but  transmitted  the  papers,  with  a  transcript 
of  his  docket  entries  in  the  case  to  the  clerk 
of  the  circuit  court  of  Pemiscot  county,  who 
entered  the  case  on  the  court's  docket  for  the 
June  term,  1902.  Notice  of  the  appeal  was 
timely  served  on  defendant  The  cause  was 
continued  from  the  Jime  to  the  November 
term,  1902,  at  which  term,  defendant  failing 
to  appear,  the  plaintiff  filed  his  motion  for 
judgment,  which  was  sustained  by  the  court, 
and  Judgment  rendered  for  the  plaintiff  for 
the  possession  of  the  premises,  $85  damages 
for  their  wrongful  detention,  and  the  values 
of  the  monthly  rents  were  found  to  be  $10.70. 
Shortly  after  the  rendition  of  the  judgment. 
It  Is  recited  In  the  transcript  Bader  resigned 
as  administrator,  and  J.  D.  Hoffman,  public 
administrator  of  the  county,  took  charge  of 
Hill's  estate  as  administrator  de  bonis  non, 
and  by  order  of  the  court  was  substituted  as 
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party  plalntlfF  in  the  judgment  It  Is  not 
stated  Just  when  this  order  of  substltntion 
was  made.  The  Inference  is,  and  the  pre- 
sumption should  be  Indulged,  that  it  was  at 
the  same  term  the  judgment  was  rendered. 
At  the  February,  1901,  term  of  court,  defend- 
ant filed  his  petition  asking  to  have  the  judg- 
ment reviewed,  set  aside,  and  the  case  open- 
ed for  hearing,  alleging  that  he  had  a  good 
and  Talid  defense  to  the  action;  that  he 
was  prevented  from  attending  the  November, 
1902,  term  of  the  court,  by  reason  of  sudden- 
ly becoming  so  sick  as  to  be  physically  unable 
to  attend  court  It  Is  also  alleged  in  the  pe- 
tition for  review  that  the  circnit  court  ac- 
quired no  jurisdiction  of  the  cause  by  the 
attempted  appeal.  Plaintiff  filed  his  motion 
to  dismiss  the  petition,  for  the  reason  Bader 
was  not  the  administrator  of  the  Hill  estate 
and  was  not  a  proper  party  to  the  proceed- 
ings for  a  review.  The  court  sustained  the 
motion  to  dismiss  the  petition  in  review. 
Defendant,  after  taking  the  proper  steps  to 
preserve  bis  exceptions  to  the  rulings  of 
the  court  in  dismissing  his  petition  In  re- 
view, appealed  to  this  court 

W.  W.  Oorbett,  for  appellant  8.  J.  CJor- 
bett  and  Duncan  &  Bragg,  for  respondent 

BliAND,  P.  J.  (after  stating  the  facts). 
In  respect  to  appeals  from  justices*  courts, 
the  statute  (section  4062,  Rev.  St  1899)  pro- 
vides: "No  appeal  shall  be  allowed  unless 
the  party  applying  therefor,  or  some  person 
for  him,  will  make  affidavit  that  the  applica- 
tion for  an  appeal  is  not  made  for  vexation 
or  delay,  but  because  he  believes  the  appellant 
Is  Injured  by  the  judgment  of  the  justice, 
and  stating  whether  such  appeal  is  from  the 
merits  or  from  an  order  or  judgmoit  taxing 
costs."  In  Van  Scoyoc  v.  Wolfe.  73  Mo.  App., 
loc.  dt  432,  the  Kansas  City  Court  of  Ap- 
peals, In  respect  to  a  defective  affidavit  for 
an  appeal,  said:  "While  this  defect  did  not 
altogether  deprive  the  circuit  court  of  juris- 
diction, yet  when  attention  was  called  to  the 
Insufficiency  of  the  affidavit  by  motion  of  the 
opposite  party,  the  defendant  was  bound  to 
amend  before  the  motion  was  determined, 
or  his  appeal  should  have  been  dismissed.  It 
has  been  several  times  so  ruled  by  this  court 
Spencer  v.  Beasley,  48  Mo.  App.  97;  Welsh 
v.  Batiway,  66  Mo.  App.  699;  Oreischar  v. 
Alexander,  56  Mo.  App.  68.  In  this  case  the 
defendant  who  was  the  appellant  in  the 
circuit  court,  did  not  offer  to  amend  his  af- 
fidavit His  appeal  then  should  have  been 
dlsmlsed."  In  Whitehead  t.  Cole  &  Rodg- 
ers,  49  Mo.  App.,  loc.  cit  429,  the  same  court 
said:  "In  every  case  of  an  appeal  from  one 
court  to  another  It  is  a  fundamental  principle 
that  It  Is  essential  to  the  jurisdiction  of  the 
appellate  court  that  the  appeal  was  taken  In 
the  manner  prescribed  by  law,  and  that, 
where  It  is  not  so  taken,  the  appellate  court 
has  no  Jurisdiction  to  proceed  to  an  examin- 
ation on  the  merits."    This  court,  in  Green 


V.  Castello,  35.  Mo.  App.  127,  made  a  like 
ruling  on  an  appeal  from  the  judgment  of  a 
probate  court;  and  In  Hyatte  v.  Wheeler,  101 
Mo.  App.,  loc.  cit  359,  73  S.  W.  1100,  through 
Reybum,  J.,  writing  the  opinion,  said:  "A 
literal  compliance  with  the  requirements  ot 
the  statute  is  the  only  mode  by  which  the 
appellate  tribunal  can  acquire  Jurisdiction 
of  the  subject-matter  of  the  former  trial. 
The  decisiota  of  the  Inferior  court  is  final, 
unless  reopened  according  to  law.  Robinson 
V.  Walker,  4o  Mo.  117;  Green  v.  Castello,  35 
Mo.  App.  127;  Devore  r.  Staeckler,  49  Ma 
App.  647." 

In  these  cases,  the  courts  fro>u  which  the 
appeals  were  taken  had  exclusive,  original 
Jurisdiction  of  the  subject-matter  of  the  suits, 
and  the  rulings  were  put  upon  the  well-set- 
tled doctrine  that  it  is  not  within  the  power 
of  parties  to  a  suit  to  confer  Jurisdiction  of 
the  subject-matter  by  consent  In  that  class 
of  cases  where  concurrent  jurisdiction  of  the 
subject-matter  Is  given  to  the  court  from 
which  and  to  which  the  appeal  is  taken,  a  dif- 
ferent rule  obtains.  In  such  cases,  if  the  ap- 
pellee appears  to  the  action,  and  makes  no  ob- 
jection to  the  defective  or  insufficient  affidav- 
it for  appeal,  he  will  be  deemed  to  have  waiv- 
ed the  defect  and  will  not  be  heard  to  urge 
the  Insufficiency  of  the  affidavit  after  Judg- 
ment or  in  the  appellate  court  Poston  v.  Wil- 
liams, 99  Mo.  App.  513,  73  S.  W.  1099;  Ger- 
hart  Realty  Company  v.  Welter,  108  Mo.  App. 
248,  83  S.  W.  27&  Justices  of  the  peace,  by 
chapter  44,  Rev.  St  1899,  are  given  exclusive 
original  Jurisdiction  in  all  actions  of  unlawful 
detainer.  The  affidavit  for  the  appeal  from 
the  Judgment  of  the  Justice  neither  literally 
nor  substantially  complies  with,  the  statute, 
and,  therefore,  was  Ineffectual  to  confer  juris- 
diction of  the  snbject-matter  on  the  circuit 
conrt,  and  for  this  reason  Its  judgment  Is 
utterly  void.  But  the  appeal  is  not  from  the 
Judgment  but  from  the  refusal  of  the  court 
to  set  it  aside  at  a  term  subsequent  to  the  one 
at  which  it  was  rendered.  Defendant  not 
only  appeared  at  the  trial  before  the  Justice, 
but  was  the  successful  party  In  that  court 
and  was  personally  served  with  notice  of  the 
appeal.  His  petition  for  review — ^motion  for 
new  trial  would  be  the  more  appropriate 
title — came  too  late,  and  no  error  was  com- 
mitted by  dismissing  it  or  refusing  to  enter- 
tain it  Rev.  St  1889,  !  777;  Jones  v.  Driskill. 
94  Mo.  191,  7  S.  W.  Ill;  Hyatt  v.  Wolfe,  22 
Mo.  App.  191.  But  we  think,  when  the 
court's  attention  was  called  to  the  fact  that 
the  Judgment  was  a  nullity,  it  should  have 
set  the  same  aside,  ordered  the  case  redocket- 
ed,  and  granted  plaintiff  leave  to  amend  the 
affidavit  for  appeal.  This  may  yet  be  done, 
but  the  record  before  us  Is  not  such  as  1x> 
warrant  us  to  order  It  done. 

The  Judgment  Is  therefore  affirmed.    All 
concur. 

NORTONI,  J.    We  do  not  omcnr  In  that 
portion  of  the  opinion  saying  the  Judgment  of 
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tbe  circuit  court  which  wag  sought  to  l>e  re- 
viewed in  this  case  was  void.  The  doctrine 
announced  by  the  Kansas  City  Court  of  Ap- 
peals In  Whitehead  v.  Cole  &  Bodgers,  ^  Mo. 
App.  429,  which  is  to  the  effect  that  a  defect- 
ive affidavit  for  appeal  from  a  Justice  of  the 
peace  confers  no  Jrurisdiction  upon  the' circuit 
court,  is  expressly  disapproved  in  Welsh  t. 
Railway,  56  Mo.  App.  69&,  by  the  same  court 
Now,  our  statute  with  respect  to  appeals 
from  Justice  of  the  peace  courts  to  the  circuit 
courts,  among  other  things,  provides  as  fol- 
lows: "No  appeal  allowed  by  a  Justice  sliall 
be  dismissed  for  want  of  an  affidavit  or  re- 
cognizance, or  because  the  affidavit  or  recogni- 
sance made  or  given  is  defective  or  Insuffi- 
cient, if  the  appellant  or  some  person  for  him 
will,  before  the  motion  to  dismiss  is  deter- 
mined, file  in  the  appellate  court  the  affidavit 
required,  or  enter  into  such  recognizance  as 
be  ought  to  have  entered  into  before  the  al- 
lowance of  the  appeal,  and  pay  all  costs  that 
sliail  be  incurred  by  reason  of  such  defect  or 
omission,  with  respect  to  such  affidavit  or 
recognizance."    Section  4072,  Rev.  St  1899. 

We  are  of  the  opinion,  inasmuch  as  this 
statute  expressly  authorizes  the  amendment 
of  the  affidavit  for  appeal  in  the  circuit  court 
and  authorizes  the  court  to  dismiss  the  appeal 
for  the  failure  of  appellant  to  amend  upon 
motion  to  dismiss  because  of  a  defective  affi- 
davit that  the  question  is  therefore  not  one 
going  to  the  Jurisdiction  of  the  court  in  any 
class  of  cases  within  the  purview  of  the  stat- 
ute quoted.  As  a  proposition,  it  must  be  true 
that  if  there  is  sufficient  affidavit  upon  which 
an  amendment  can  operate,  then  this  affidavit 
although  insufficient  is  a  thing  of  substance, 
which,  together  with  the  certification  by  the 
Justice  and  lodgment  of  the  papers  and  the 
transcript  by  him  in  the  circuit  court  confers 
upon  the  court  Initial  Jurisdiction  of  the 
cause.  If  the  affidavit  may  be  amended,  it 
mwst  be  a  thing  of  substance  on  which  an 
amendment  can  operate,  and  will  necessarily 
have  an  operative  effect  in  removing  the  cause 
from  an  inferior  to  a  superior  court  It  is 
no  doubt  true  that  the  Justice  may  refuse  to 
allow  the  appeal  unless  tbe  necessary  affidavit 
to  made  in  conformity  with  the  statute.  In 
tnith,  he  to  forbidden  by  section  4062,  Rev. 
St.  1899,  from  allowing  the  appeal  in  the  first 
instance  except  the  affidavit  be  sufficient  un- 
der that  section,  but  if  the  Justice,  notwith- 
standing the  affidavit  is  defective,  nevertheless 
allows  the  appeal  and  certifies  the  transcript 
and  papers  to,  and  lodges  them  with,  the  dr- 
cult  court  as  to  his  duty  under  section  4000, 
tben  we  understand  that  this  certification  of 
the  case  on  an  insufficient  affidavit  and  the 
lodgment  thereof  in  the  circuit  court  is  suffi- 
cient to  and  does  confer  Jurisdiction  thereon. 
At  least  section  4071,  Rev.  St  1899,  says: 
•The  court  shall  be  possessed  of  the  cause" 
npon  lodgment  of  the  papers  therein.  The 
section  reads  as  follows:  "Upon  the  return 
of  the  Justice  l>eing  filed  in  the  clerk's  office, 
tbe  court  shall  be  iiossessed  of  the  cause,  and 


shall  proceed -to  hear,  try,  and  determine  the 
same  anew,  without  regarding  any  error,  de- 
fect or  other  imperfection  in  the  original 
summons  or  the  service  thereof,  or  on  the 
trial.  Judgment  or  other  proceedings  of  tbe 
Justice  or  constable  in  relation  to  the  cause." 
Now  there  to  no  question  but  that  if  the 
appellee  bad  appeared  and  moved  the  dis- 
missal of  the  appeal  in  this  case  because  of 
the  insufficiency  of  the  affidavit  for  appeal, 
and  the  appellant  either  failed  or  refused  to 
file  an  amendment  and  sufficient  affidavit  un- 
der the  statute  first  quoted,  it  would  have 
been  the  duty  of  the  court  to  dismiss,  the 
cause  for  such  failure.  No  such  motion  was 
filed  In  this  case.  The  facts  are,  tbe  case  was 
certified  on  the  insufficient  affidavit  to,  and 
the  papers  and  transcript  were  lodged  in, 
the  circuit  court  Afterwards,  due  notice  of 
the  appeal  under  the  statute  was  given  and 
served  upon  the  appellee,  his  counsel  accept- 
ing service  thereof,  and  he  failed  to  appear 
and  avail  himself  of  his  right  to  demand,  by 
motion,  a  sufficient  affidavit  for  appeal,  or 
have  the  appeal  dismissed  for  the  insuffi- 
ciency thereof.  Having  thus  failed  to  appear 
and  move,  the  defect  In  the  affidavit  must  be 
considered  as  waived  by  him  and  the  circuit 
court  was  "possessed  of  the  cause."  The 
Judgment  of  the  court  thereafter  rendered  in 
the  case  to  not  void  for  want  of  jurisdiction. 
The  reasoning  of  the  case  of  Welsh  v.  Rail- 
way, 65  Mo.  App.  699,  is  satisfactory  to  a 
majority  of  this  court  on  this  proposition. 
For  numerous  authorities,  see,  also,  reply 
brief  of  appellant  in  that  case. 

600DB,  J.,  concurs  In  the  views  herein  ex- 
pressed. 


WILUAMS  T.  ST.  LOUIS,  M.  &  S.  B.  R.  CO. 

(St  Louis  Court  of  Appeals.  Missouri.  May 
22,  1906.    Rehearing  Denied  June  5,  1906.) 

1.  Cabbibrs  —  Rahkoads  —  Ejectment  fbom 
Cab— Misconduct  of  Passenger— Actioks 
— Instructions. 

In  an  action  against  a  railroad  for  wrong- 
fully ejecting  plaintiff  from  defendant's  train, 
it  was  not  error  to  fail  to  instruct  that  the 
use  of  profane  and  vulgar  language  in  the 
presence  of  ladies  on  board  a  railroad  car  was 
misconduct. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1498.] 

2.  TWAir— Inbteuctions  —  Request  —  Necbs- 

BITT. 

A  party  desiring  an  extension  of  an  in- 
struction must  request  it 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  S  628.] 

3.  CABBIERS— RAILBOAD&— DUTT     TO     PBOTECT 

Passbngebs— Rights  of  Conductob— EJject- 
icBNT  FBOM  Cab — Actions — Instbuctions. 
In  an  action  for  wrongfully  ejecting  plain- 
ti£E  from  defendant's  car,  an  instruction  that  it 
was   the   duty   of  the   railroad   to   protect   its 
passengers  from  rude,  boisterous,  or  unseemly 
conduct  on  the  part  of  other  passengers,   and 
from  annoyance  oy  profane,  obscene,  or  vulgar 
language,  and  that  if,  at  the  tune  defendant's 
conductor  compelled  plaintut  to  leave  the  cap. 
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plaintiff  waa  rude,  or  waa  nalnc  profane,  or 
vnlgar  langnase  In  the  presence  of  other  passen- 
eera,  the  conductor  dia  no  more  than  be  waa 
authorized  to  do,  sufficiently  informed  the  jury 
of  defendant's  duty  to  protect  its  passengers, 
and  of  the  right  of  the  conductor  to  enforce 
such  protection. 

4.  Same— Measukb  of  Daicaoeb. 

In  an  action  for  wrongfully  ejecting  plain- 
tiff from  a  train,  an  instruction  authorizing 
the  jury  to  assess  plaintifTs  damages  at  such 
sum  as  they  believed  would  fairly  compensate 
him  for  any  pain  of  body  and  mind  suffered 
by  him  as  a  result  of  the  wrongful  act  of 
defendant's  conductor  In  ejecting  him  was 
proper. 

[Ed.  Note. — For  cases  In  point,  aea  vol.  9,' 
Cent.  Dig.  Oarrien,  {§  1483-1491.] 

5.  Same— Pdnitive  Damages— Etidenok. 

In  an  action  against  a  railroad  for  wrong- 
fully ejecting  plaintiff  from  defendant's  train, 
evidence  that  the  assault  on  plaintiff  by  defend- 
ant's conductor  was  unprovoked,  and  the  con- 
duct of  the  conductor  wanton,  reckless,  and 
malicious,  justified  the  assessment  of  punitive 
damages. 

(Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1489.] 

6.  Same  —  Excessive  Damages  —  Passion  ob 
Pbejuoice. 

Where,  in  an  action  against  a  railroad  for 
wrongfully  ejecting  plaintiff  from  defendant's 
train,  plaintiff  testified  that  the  blow  inflicted 
upon  his  head  by  defendant's  conductor  caused 
him  a  great  deal  of  pain  and  waa  still  the 
source  of  frequent  headaches,  and  the  evidence 
showed  that  the  assault  on  plaintiff  by  the 
conductor  was  unprovoked,  and  that  the  con- 
duct of  the  conductor  was  wanton,  reckless, 
and  malicious,  a  verdict  for  plaintiti  for  $400 
as  compensatory  damages  and  $150  as  punitive 
damages,  was  not  excessive  nor  indicative  that 
the  jury  was  influenced  by  passion  or  prejudice. 
[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Damages,  M  357,  372;  vol.  9, 
Cent  Dig.  Carriers,  {  1490.] 

Appeal  from  Circuit  Court,  Butler  County ; 
W.  N.  Evans,  Judge. 

Action  bj  Jos^h  Williams  against  the  St. 
Louis,  Memphis  &  Southeastern  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

James  Orchard,  for  appellant.  David  W. 
Hill,  for  respondent 

BliAND,  P.  J.  On  December  25,  1902, 
plaintiff  was  a  passenger  on  one  of  defend- 
ant's trains  traveling  south  from  Poplar  Bluff, 
in  this  state.  Plaintiff's  evidence  tends  to 
show  that  while  he  was  peaceably  In  the 
car,  the  conductor  of  the  train  accosted  blm 
In  a  rude,  violent  manner,  struck  him  on 
the  bead,  arm,  and  hand  with  a  revolver 
and  forced  blm  from  the  first-class  passenger 
coach,  where  be  was  and  had  a  right  to  be, 
into  the  smoking  car.  To  the  contrary,  de- 
fendant's evidence  tends  to  show  that  plain- 
tiff entered  the  car,  where  there  were  ladiee, 
in  an  intoxicated  condition,  was  indecent  in 
his  behavior,  used  loud,  offensive,  and  pro- 
fane language,  to  the  disturbance  of  the  la- 
dles and  other  passengers,  and  persisted  in 
this  misconduct,  tliougb  warned  by  the  con- 
ductor to  desist,  until  It  became  necessary, 
for  tiM  protection  of  tb*  other  passengers, 


to  remove  blm  from  the  car;  that  he  waa 
removed  in  an  orderly  and  peaceable  manner, 
and  was  not  assaulted  or  struck  by  the  con- 
ductor. The  court  gave  the  following  in- 
structions for  the  plaintiff:  "The  court  hi- 
atructs  the  Jury  that  if  you  believe  and  find 
from  the  evidence  in  this  cause  that  the  de- 
fendant's conductor  wrongfully  and  reck- 
lessly cursed  plaintiff  and  assaulted  plalntlflf 
by  striking  him  on  the  bead,  arm,  and  hand 
with  a  pistol  and  forcibly  ejected  plaintiff 
from  the  car  by  punching  plaintiff  In  the 
back  with  a  pistol,  and  that  prior  to  such 
assault  plaintiff  bad  not  been  requested  to 
leave  said  c^r  by  any  one,  and  that  plalntlCC 
had  not  at  any  time  used  Improper  language, 
and  had  not  been  guilty  of  improper  conduct, 
then  you  will  find  the  issues  in  this  cause  for 
the  plaintiff.  The  court  instructs  the  Jury 
that,  if  you  find  the  Issues  in  this  cause  for 
the  plaintiff,  you  should  assess  his  damages 
at  such  sum  as  you  may  believe  from  the 
evidence  will  be  a  fair  compensation  to  blm 
for  any  pain  of  body  or  mind  suffered  by 
blm  as  a  result  of  the  wrongful  act  of  de- 
fendant's conductor,  not  to  exceed  the  sum  of 
$1,000,  and,  if  you  further  find  that  the 
wrongful  acts  of  defendant's  conductor  to- 
wards plaintiff  were  malicious  and  wanton, 
you  may  assess  such  further  damages  by 
way  of  punishment  as  you  see  fit,  not  to 
exceed  the  sum  of  $3,000."  And  the  follow- 
ing for  defendant:  "Tou  are  Instructed  that 
It  is  the  duty  of  the  railroad  company  carry- 
ing passengers  to  protect  those  passengers 
from  rude,  boisterous,  or  unseemly  conduct 
on  the  part  of  other  passengers,  and  from 
annoyance  caused  by  the  use  of  profane,  ob- 
scene, o^  vulgar  language  by  other  passen- 
gers; and  if  In  this  case  you  find  that  at  or 
Immediately  prior  to  the  time  defendant's 
conductor  compelled  this  plalnOff  to  move 
from  one  car  to  another,  or  from  one  com- 
partment to  another,  he  was  rude,  boisterous, 
or  was  using  profane,  obscene,  or  vulgar 
language  In  the  presence  of  the  other  pas- 
sengers, then  the  conductor  did  no  more  than 
he  was  authorized  to  do,  and  your  verdict 
should  be  for  the  defendant"  The  Jury  re- 
turned the  following  verdict:  "We,  the 
Jury,  find  the  issues  in  this  cause  for  the 
plaintiff  and  assess  his  personal  damages  at 
$400.  Furthermore  we  assess  $150  as  pun- 
ishment damages  against  the  defendant  J. 
N.  Cardwell,  Foreman."  A  timely  motion 
for  new  trial  was  filed  and  overruled,  where- 
upon defendant  appealed 

1.  Defendant's  chief  contention  Is  that  the 
court  failed  to  define  the  duties  of  the  con- 
ductor, or  to  define  what  would  be  mis- 
conduct of  a  passenger  traveling  in  a  first- 
class  passenger  coach  In  which  there  were 
ladles.  We  do  not  think  it  necessary  to  In- 
struct the  average  Missouri  Jury  that  it 
would  be  misconduct,  on  board  a  railroad  car, 
or  elsewhere  for  that  matter,  for  any  one 
to  use  profane  and  vulgar  language  in  the 
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presence  of  ladles.  If  defendant's  able  coun- 
sel Is  of  the  contrary  <^luion,  and  thought 
such  an  Instruction  to  a  Butler  county  Jury 
necessary,  he  should  have  asked  It  The  de- 
fendant's Instruction  was  sufficient  to  in- 
form the  Jury  of  defendant's  duty  to  protect 
Its  passengers,  and  of  the  right  of  the  con- 
ductor of  the  train  to  enforce  such  protec- 
tion. No  further  instruction  on  this  score 
was  needed. 

2.  We  see  no  objection  to  the  instruction 
on  the  measure  of  damages;  in  fact,  other 
elements  of  damages,  not  mentioned  In  the  in- 
struction, might  have  been  included.  On  the 
plaintiff's  evidence,  the  case  was  a  proper 
one  for  the  assessment  of  punitive  damages, 
as  it  tended  to  show  the  assault  was  unpro- 
voked, and  the  conduct  of  the  conductor 
wanton,  reckless,  and  malicious. 

3.  Complaint  is  made  that  the  compensa- 
tory damages  are  excessive.  Plaintiff  testi- 
fied that  the  blow  upon  his  head  caused  him 
a  great  deal  of  pain,  and  was  still  the  source 
of  frequent  headaches.  In  Waechter  v.  Rail- 
road. 113  Mo.  App.  270,  88  S.  W.  147,  in 
respect  to  similar  evidence  in  a  like  case, 
we  held:  "Where  pain  of  body  and  mental 
anguish,  resulting  from  an  injury,  are  ele- 
ments which  enter  into  the  estimate  of  dam- 
ages sought  to  be  recovered,  the  question  of 
amount  is  one  which  must  be  deferred  to 
the  Jury  and  the  trial  court;  a  verdict  of 
the  Jury  in  such  a  case  will  not  be  disturbed 
on  account  of  being  excessive,  unless  so  ex- 
cessive as  to  shock  the  moral  sense,  or  else 
It  clearly  appears  that  the  Jury  was  In- 
fluenced by  passion  or  prejudice."  We  do  not 
think  the  damages  are  excessive,  or  indicate 
that  the  Jury  was  Influenced  by  passion  or 
prejudice. 

The  Judgm^it  Is  affirmed.    All  concur. 


NOB  T.   HEADLEY  et  al. 

(St.  Louis  Court  of  Appeals.     Missouri.     'May 

22.  IflOO.    Rehearing  Denied  June  5,  lOOC.) 

1.  Vesdob  ano  PuBcnASEB— Bona  Fide  Pcb- 
CHASERS— RiQirrs. 

Where  real  estate  belonRinfr  to  a  corpora- 
tion which  had  expired  by  lapse  of  time  was 
illesally  conveyed  by  two  of  tlie  corporation's 
trustees  to  a  third  trustee,  and  by  liim  to  in- 
nocent purchasers  for  value,  stockholders  of 
the  corporation  could  not  disturb  such  pur- 
chaser's title. 

(Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  S§  58,3-591.] 

2.  CORPOBATIONS  —  TEBMINATION  —  LAPSE     OF 

Time — Conveyance  to  Trustees— PsoFtTS. 
After  the  expiration  of  the  life  of  a  cor- 
poration two  of  its  directors,  acting  as  trustees, 
rooveyed  certain  of  its  land  to  H.,  a  third 
trastee,  and  he  later  conveyed  the  land  to  others 
et  a  profit.  Held,  that  H.,  being  solvent,  was 
alone  liable  to  account  for  the  profits  so  made 
for  the  benefit  of  the  stockholders  of  the  cor- 
poration. 

Appeal  from  Circuit  Court,  Greene  County ; 

3.  E.  Mellette,  Special  Judge. 

Action  by  D.  M.  Noe  against  O.  M.  neadley 


and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Judgment  reversed,  and 
Judgment  for  reduced  sum  rendered  against 
defendant  Headley  alone. 

BenJ.  U.  Massey,  for  appellants.  W.  D. 
Tatlow,  for  respondent 

BLAND,  P.  J.  In  November,  1881,  plain- 
tiff and  others  associated  themselves  and  in- 
corporated under  the  laws  of  this  state,  under 
the  name  of  the  Springfield  Driving  Park  & 
Fair  Association,  with  a  capital  stock  of  $4,- 
000,  divided  ^nto  40  shares  of  $100  each,  paid 
up.  Plaintiff  took  1  share  of  stock,  which  he 
still  holds.  With  the  |4,000  subscribed  and 
paid  in,  the  corporation  acquired  about  7C 
acres  of  land  in  or  near  the  city  of  Spring- 
field. Afterwards  the  capital  stock  of  the 
corporation  was  Increased  to  $10,000,  and  16 
additional  shares  of  ^tock  were  sold  for 
$1,000.  With  this  money  and  $000  or  $700 
additional  borrowed  by  the  corporation,  it  con- 
structed a  race  track  and  made  other  im- 
provements on  the  land.  At  a  still  later  date 
the  tract  of  land  was  leased  to  the  Spring- 
field District  Fair  Association  (another  corpo- 
ration) for  a  rental  of  $100  per  annum.  The 
rent  money  was  expended  in  the  payment  of 
taxes  and  the  $600  or  $700  of  borrowed  mon- 
ey. About  1886  O.  M.  Headley,  C.  B.  Mc- 
Afee, and  H.  F.  Denton  were  chosen  as  direct- 
ors of  the  corporation,  and  continued  to  act 
as  such  until  the  life  of  the  corporation  ex- 
pired by  limitation,  November,  1901.  In  Au- 
gust 1003,  Headley,  McAfee,  and  Denton, 
having  first  obtained  the  consent  of  all  the 
stockholders  in  the  corporatlou,  except  plain- 
tiff, sold  46.76  acres  of  the  76-acre  tract  to 
the  Springfield  District  Fair  Association  for 
$12,525,  and  two  days  thereafter  McAfee  and 
Denton  sold  the  remainder  of  the  76-acre 
tract  to  O.  M.  Headley  for  $10,000.  Deeds 
purporting  to  be  made  by  the  Springfield 
Driving  Park  &  Fair  Association  were  execut- 
ed and  delivered  to  each  of  the  purchasers. 
Afterwards  a  deed  was  executed  to  the 
Springfield  District  Fair  Association  by  Head- 
ley,  McAfee,  and  Denton,  as  trustees  of  the 
defendant  corporation,  and  a  deed  to  Head- 
ley  was  made  by  McAfee  and  Denton,  as  trus- 
tees. The  (fase  was  tried  to  Hon.  J.  E.  Mel- 
lette, as  special  judge,  who  found,  and  there 
is  evidence  to  support  the  finding,  that  Head- 
ley,  by  the  resale  of  the  land  he  acquired,  re- 
alized $17,296,  or  a  profit  of  $7,296.  The 
court  found  that  the  deed  from  McAfee  ai>d 
Denton,  as  trustees,  to  Hendley,  was  void: 
but,  for  the  reason  the  land  liad  passed  to 
Innocent  purchasers  for  valuable  con-^ildera- 
tlons,  the  plaintiff  was  not  in  a  position  to 
disturb  their  title.  It  also  found  that  plain- 
tiff, as  a  stockholder  in  the  defunct  corpora- 
tion, was  entitled  to  participate  In  the  profits 
made  by  Headley,  and  found  his  share  of 
such  profits  to  be  $134,  and  rendered  judg- 
ment In  his  favor  against  McAfee  and  Head- 
ley  for  $100,  the  amount  conceded  to  be  his 
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dlstrlbutlTe  share  from  the  proceeds  of  the  sales 
of  the  76  acres  of  land,  plus  the  $184  found 
to  be  his  share  of  the  profits  made  by  Head- 
ley.  The  suit  was  In  equity,  brought  against 
Headley,  McAfee,  and  Denton,  and  all  other 
parties  who  claimed  any  Interest  in  or  title 
to  any  of  the  land,  and  whose  title  was  de- 
rived through  the  deed  made  by  Headley,  Mc- 
Afee, and  Denton,  and  the  one  made  by  Mc- 
Afee and  Denton.  The  petition  alleged  the 
lands  were  sold  at  much  less  than  their  ac- 
tual value,  and  prayed  for  an  accounting. 
Denton  died  pending  the  suit.  It  was  dis- 
missed as  to  him,  and  the  court  found  that 
plalntlfT  had  no  cause  of  action  against  any 
of  the  defendants,  except  McAfee  and  Head- 
ley.    They  alone  appeal. 

There  Is  not  a  syllable  of  evidence  sbowlng 
or  tending  to  show  any  actual  fraud  In  the 
sale  to  Headley,  or  that  the  sale  to  him  and 
the  one  to  the  Springfield  District  Fair  As- 
sociation were  for  less  than  the  market  value 
of  the  land  at  the  time  the  several  sales  were 
made.  To  the  contrary,  the  evidence  shows 
that  the  land  had  been  on  the  marlcet  for  over 
a  year,  and  but  for  the  fact  that  the  Spring- 
field District  Fair  Association  wanted  the 
land  it  purchased  for  fair  purposes,  It  could 
not  have  been  sold  for  the  price  obtained,  and 
that  Headley  was  enabled  to  make  a  profit 
on  the  portion  of  the  land  be  purchased,  for 
the  reason  it  was  subsequently  selected  to 
make  up  the  site  of  the  Southwest  (or  Spring- 
field) Normal  School,  established  by  the  state. 
The  evidence  shows  that  plaintiff  never  took 
any  interest  In  the  affairs  of  the  Springfield 
Driving  Park  &  Fair  Association  during  the 
life  of  said  association  and  made  no  effort 
to  close  up  its  affairs  after  it  expired  by  lim- 
itation. There  Is  no  evidence  in  the  record 
to  show  that  plaintiff  assented  to  the  sale  to 
Headley;  hence,  under  the  well-settled  rule 
that  a  trustee  most  account  to  his  cestui  que 
trust  for  profits  made  out  of  the  trust  prop- 
erty, Headley,  the  trustee,  who  made  the 
profit,  is  liable  to  plaintiff  for  his  share  of 
such  profits,  found  by  the  court  to  be  $184. 
McAfee,  though  a  co-trustee,  was  not  a  oo- 
owner  in  the  tract  of  land  out  of  which  Head- 
ley  made  the  profit,  received  none  of  said 
profits,  is  not  entitled  to  any  of  them,  and 
there  Is  no  principle  of  law  or  equity  by 
which  be  should  be  held  liable  in  this  suit; 
Headley  being  entirely  solvent  There  was 
no  occasion  to  sue  for  the  $400,  plaintllCB 
pro  rata  share  of  the  assets  of  the  corpora- 
tion; for,  according  to  the  evidence,  this  sum, 
ever  since  the  sales  of  the  land  were  made, 
has  been  held  for  him,  and  the  only  reason 
he  has  not  received  it  is  because  he  has  re- 
fused to  call  for  it  According  to  the  facts 
found  by  the  learned  trial  Judge,  and  we 
think  they  were  correctly  found,  the  Judg- 
ment should  have  been  against  Headley 
alone,  and  only  for  $134.  If  the  $400  is  not 
paid  on  demand,  then  suit  against  McAfee 
and  Headley  to  recover  It  will  be  in  order. 
But  a  suit  to  recover  the  $400  and  the  profits 


made  by  Headley  cannot  be  Joined,  for  the 
reason  McAfee  is  not  liable  for  the  profits. 
The  Judgment  is  reversed,  and  Judgment 
will  be  entered  here  against  Headley  alone 
for  $134,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  July  6,  1906,  the 
date  the  suit  was  commenced. 

NORTONI,  J.,  concurs.    600DB,  3^  not 
Bitting. 


GLASSEY  V.  SLIGO  FURNACE  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
6,  1900.) 

1.  PixADino— Objections   to    Rulings   on 
Deicdrbeb— Waiver  bt  Pleadino  Ovkb. 

A  pleading  over  on  the  overruling  of  a 
demurrer  waives  the  demurrer. 

[Ed.  Note. — For  cases  in  point  see  vol,  39, 
Cent    Dig.    Pleading,    §{    1403-1406.] 

2.  Taovim  AND  CoNVBBSioN— Demand— SuFW- 

OIENOT. 

In  an  action  for  the  conversion  of  cattle 
placed  by  plaintiff  in  defendant's  pasture  under 
a  contract  of  pasturage  for  a  season,  the  evi- 
dence showed  that  plaintiff  was  notified  to 
come  for  his  cattle;  that  in  response  to  the 
Qotice  he  sent  his  agent  to  receive  tliem,  when 
it  was  discovered  that  14  head  were  missing; 
that  defendant's  superintendent  promised  plain- 
tiff's agent  to  have  the  cattle  hunted  up,  and 
to  notify  plaintiff  when  they  were  found.  The 
cattle  were  never  found,  and  defendant's  agent 
never  gave  the  notice.  Held  to  show  a  demand 
for  the  lost  cattle,  sufficient  to  entitle  plain- 
tiff to  maintain  the  suit 

3.  Animals  — Agistubnt  —  Contbact  — Con - 
stbuction. 

An  owner  of  a  pasture  inclosed  by  a  fence 
contracted  with  an  owner  of  cattle  to  pasture 
the  cattle  for  a  season  in  consideration  of 
receiving  a  specified  sum  per  head.  He  also 
agreed  to  employ  a  man  to  give  his  entire  at- 
tention to  looking  after  the  stock  in  the  pasture, 
and  to  see  that  the  same  were  properly  salted, 
and  had  access  to  water.  Held,  that  the  owner 
of  the  pasture  obligated  himself  to  use  reason- 
able care  to  confine  the  cattle  to  the  pasture, 
either  by  watching  and  keeping  up  its  fence 
around  the  pasture  or  by  herders,  and  if, 
on  account  of  his  negligence  or  that  of  his 
employes  cattle  escaped  and  were  lost  be  was 
liable. 

[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cent   Dig.  Animals,   {  43.] 

4.  Affkai.  — Rulings  as  to  Evidencs- Ob- 
JXCTIONB  IN  Tbial  Coubt— Nxoesbitt. 

A  ground  of  objection  to  the  admissibility 
of  evidence,  not  made  at  the  trial,  cannot  be 
made   on   appeal. 

[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  f{  1258-1280.] 

Appeal  from  Circuit  Court,  Dent  County; 
L.  B.  Woodside,  Judge. 

Action  by  Armstrong  Olassey  against  the 
Bligo  Furnace  Cktmpany.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Defendant  Is  a  corporation  cvganlaed  un- 
der the  laws  of  this  state,  and  has  its  princi- 
pal place  of  business  at  Sllgo,  Dent  county. 
Mo.  It  owns  a  body  of  land  containing 
2,700  acres,  lying  in  Dent  county  and  the 
adjoining  county  of  Crawford,  inclosed  by 
a  post  and  wire  fence.    It  Is  pasture  land. 
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and  mnch  of  It  Is  covered  with  a  thick 
growth  of  nnderbrush.  On  May  5,  1904,  de- 
feodaat  received  from  plaintiff  26  Bteers  and 
4  heifers  to  be  pastured  on  its  land  during 
the  season  of  that  year,  and  executed  and 
delivered  to  plaintiff  the  following  receipt 
and  contract  respecting  the  cattle:  "Re- 
ceived of  J.  W.  Glassey  this  day,  May  5th, 
1904,  twenty-slz  steers  and  four  heifers, 
branded  as  follows:  17  'G'  on  right  hip, 
13  'G'  on  left  hip,  labeled  on  right  ear — on 
wbI(Ai  this  company  has  received  one  dollar 
($1.00)  per  head,  being  in  advance  on  the 
season's  pasturing  of  1904,  balance  of  the 
dollar  ($1.00)  per  head  to  be  paid  when  cattle 
are  taken  out,  the  price  agreed  upon  being 
two  dollars  per  head  for  the  season  of  1904, 
In  consideration  of  which  the  Sllgo  Furnace 
Company  agrees  to  allow  the  aforementioned 
J.  W.  Glassey  to  place  the  aforementioned 
number  of  cattle  on  what  are  known  as  its 
fenced  pastures  in  Crawford  and  Dent  coun- 
ties, Missouri,  and  to  employ  a  man  who 
win  give  hla  entire  attention  to  looking  after 
the  stock  In  said  pasture  and  who  will  see 
that  the  said  stock  are  pr(^erly  salted  and 
have  access  to  plenty  of  water,  at  the  ex- 
pense of  the  Sllgo  Furnace  Company,  and  It 
Is  farther  agreed  and  expressly  understood 
that  having  compiled  with  the  above,  the 
Sllgo  Furnace  Company  will  not  be  held  re- 
sponsible nor  guarantee  the  return  of  each 
and  every  head  of  stock,  but  will  use  due 
diligence  and  give  all  attention  above  enum- 
erated, with  the  Intention  of  returning  to  the 
rightful  owner  of  stock  placed  and  paid  for 
In  Its  care  and  pastures.  All  stock  must  be 
plainly  labeled  or  branded  at  the  owner's 
expense  and  any  unruly  or  breachy  stock 
must  be  taken  away  at  the  owner's  expense, 
when  the  said  ovraer  has  been  duly  notified 
by  mail  of  such  unruilness  or  breachlness, 
said  notice  to  be  mailed  to  bis  last  known 
P.  O.  address,  Cuba,  Missouri.  What  is  un- 
derstood by  the  season  Is  that  stock,  when 
placed  there,  whether  remaining  until  the 
close  of  the  season  or  a  part  of  the  same, 
shall  he  paid  for  as  if  they  remained  there 
the  entire  time.  Sllgo  Furnace  Company  (G. 
L.  Morrison)."  Plaintiff  paid  defendant  $30 
—^1  per  head — in  advance  for  the  pasturage 
of  the  cattle.  In  October  following,  plaintiff 
was  notified  by  James  Cooksey,  an  employe 
of  defendant  having  charge  of  the  cattle,  to 
come  to  Sllgo  and  get  his  cattle.  Plaintiff 
soit  his  agent  to  receive  the  cattle.  When 
the  round-up  of  the  cattle  was  made,  14  bead 
of  the  steers  were  missing  and  have  never 
been  fomid.  The  suit  is  to  recover  the  value 
of  these  14  steers.  The  evidence  Is  all  one 
way,  that  the  pasture  was  well  watered  and 
plenty  of  salt  was  kept  in  It  at  all  times 
for  the  cattle ;  also  that  defendant  employed 
James  Cooksey  to  look  after  the  cattle.  In 
regard  to  the  fence,  the  defendant's  evidence 
tends  to  show  that  It  was  composed  of  white 
«nd  post-oak  posts,  set  10  feet  apart,  upon 


which  were  strung  8  strands  of  barbed  wire; 
making  the  fence  4^^  feet  high;  that  on 
a  Saturday  In  June  of  1904  some  person  or 
persons  cut  the  wire  In  one  panel  of  the 
fence  and  left  it  open;  that  this  yischlef 
was  not  discovered  by  Cooksey  until  the  fol- 
lowing Monday,  when  he  closed  the  breach. 
There  is  no  evidence  showing  or  tending  to 
show  at  what  date  plaintiff's  cattle  escaped 
from  the  pasture.  They  were  not  missed  un- 
til the  round-up  In  October.  After  they  were 
missed,  defendant  had  the  pasture  and  the 
surrounding  country  bunted  over  to  find  them 
but  no  trace  of  them  was  ever  discovered. 
Cooksey  teetlfled  that  either  be  or  one  of 
bis  boys  went  around  the  fence  at  least  three 
times  each  week,  and  at  no  time  discovered 
a  breach  in  the  fence  before  or  after  the  one 
made  In  June.  In  rebuttal  plalntlfTs  evi- 
dence tends  to  show  that  the  fence  had  been 
built  for  about  8  years;  that  some  of  the 
posts  had  rotted  off  and  others  were  burned 
off,  and  in  places  the  staples  holding  the 
wire  had  dropped  out  and  the  wire  bad  been 
pressed  down  so  that  a  steer  could  easily  step 
over  It;  and  In  one  other  place,  where  the 
fence  crossed  a  ravine,  the  wire  had  pulled 
loose  from  the  posts  and  sprung  up ;  leaving 
a  space  large  enough  for  a  steer  to  walk 
under  Ijhe  wire. 

The  court  of  its  own  motion  gave  the  fol- 
lowing Instructions  to  the  Jury:  "(1)  The 
plaintiff  has  sued  the  defendant  for  the  loss 
of  certain  cattle  which  were  put  in  defend- 
ant's pasture  under  contract  made  with  de- 
fendant about  May  6,  1904.  (2)  Under  said 
contract  the  defendant  has  agreed  to  employ 
a  man  who  should  give  his  entire  attention 
to  looking  after  the  stock  In  said  pastures 
and  who  should  see  that  the  said  stock  were 
properly  salted  and  had  access  to  plenty  of 
water,  and  If  It  complied  with  the  provisions 
It  was  not  to  be  responsible  for  the  loss  of 
any  of  said  cattle.  The  said  contract  would 
also  require  the  defendant  to  maintain  the 
fences  as  hereinafter  defined.  (3)  If  the 
plaintiff  has  shown  that  he  put  cattle  in  said 
pasture,  under  said  contract,  for  the  season 
of  1904,  and  at  the  end  of  said  season  made 
demand  of  defendant  for  the  return  thereof, 
and  if  any  of  said  cattle  were  not  so  re- 
turned, then  It  devolves  upon  the  defendant 
to  show  and  prove  that  its  failure  to  return 
said  cattle  was  not  caused  by  Its  failure  to 
comply  with  the  conditions  of  said  contract 
to  be  performed  on  Its  part,  and  in  such 
case,  if  It  has  not  so  proven,  your  verdict 
should  be  for  the  plaintiff  on  the  first  count 
of  the  petition.  (4)  Under  the  said  con- 
tract the  defendant  was  required  to  have  a 
man  give  his  entire  attention  to  looking  after 
said  stock  and  provide  them  water  and 
salt,  and  also  to  use  reasonable  diligence  in 
maintaining  the  fence  around  said  pasture. 
(5)  Reasonable  diligence  to  maintain  the 
fences  means  that  he  should  use  reasonable 
diligence  to  discover  any  breaks  in  the  fence 
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tfaroogb  which  the  cattle  might  escape,  and  If 
any  such  breaka  occorred  to  mend  the  same 
In  a  reasonable  time  after  the  discovery  of 
such  breaks  or  after  he  should  have  dis- 
ooveredtthem  by  nse  of  reasonable  diligence. 
(6)  Reasonable  diligence  and  reasonable 
time,  as  used  In  these  Instractlons,  means 
such  diligence  and  time  as  a  prudent  man 
could  exercise  or  employ  in  or  about  his 
own  affairs.  (7)  If  you  find  for  the  plain- 
tiff yon  will  assess  his  damages  at  such 
sum  as  you  may  find,  from  the  erldeqce, 
that  would  have  been  the  reasonable  value  of 
said  cattle,  at  the  close  of  the  season,  that 
yon  find  were  lost  If  any,  by  reason  of  the 
failure  of  defendant  to  comply  with  the  re- 
quirements of  said  contract,  aa  herein  de- 
fined, if  yon  so  find;  leas  $1  per  head,  pas- 
ture rent  still  due.  (8)  Although  you  may 
find  that  the  defendant  did  fail  to  comply 
with  any  of  the  requirements  of  said  con- 
tract, this  would  not  make  it  liable  in  the 
case,  unless  yon  find  from  the  evidence  that 
the  loss  of  the  cattle  was  the  result  of,  or 
was  caused  by,  such  failure."  And  refused 
the  following  asked  by  the  defendant :  "(1) 
The  court  instructs  the  Jury  that  defend- 
ant did  not  agree  to  be  responsible  for  the 
loss  of  said  cattle,  provided  that  it  gave  the 
attention  specified  in  said  contract,  to  wit: 
to  employ  a  man  who  should  give  his  entire 
attention  to  looking  after  said  stock,  salting 
and  seeing  that  same  had  access  to  plenty 
of  water,  and  If  said  man  did  so  give  his 
entire  attention  to  looking  after  the  same, 
and  provided  them  with  plenty  of  salt  and 
access  to  plenty  of  water,  you  will  find  for 
the  defendant  (2)  The  conrt  Instructs  the 
Jury  that  if  the  defoidant  employed  James 
Cookaej  to  give  his  entire  attention  to  look- 
ing after  the  cattle  in  Its  pastures ;  and  that 
said  Cooksey  did  give  his  entire  attention 
to  looking  after  the  stock  in  said  pastures, 
and  saw  that  said  stock  was  properly  salted 
and  had  access  to  plenty  of  water,  then 
said  company  fully  complied  with  the  terms 
of  said  contract,  and  are  not  liable  for  the 
loss  of  said  cattle."  The  jury  found  the 
Issues  for  plaintiff  and  assessed  his  dam- 
ages at  $462.  A  motion  for  new  trial  prov- 
ing of  no  avail,  defendant  api>ealed. 

Wm.  P.  Elmer  and  J.  J.  Cope,  for  appel- 
lant J.  A.  Watson  and  A.  E.  McGlasham, 
for  respondent 

BLAND,   P.  J.    (after  stating  the   facts). 

1.  Defendant  demurred  to  plaintiff's  peti- 
tion. The  conrt  overruled  the  demurrer. 
Defendant  did  not  stand  on  Its  demurrer, 
but  answered.  One  of  the  assignments  of  er- 
ror is  that  the  court  should  have  sustained 
the  demurrer.  That  an  answer  ever  waives 
a  demurrer  is  too  well  settled  to  require  the 
citation  of  authorities. 


2.  D^endant  Insists  that  the  evidence  falla 
to  show  a  Remand  was  made  on  it  for  the 
missing  steers.  The  evld«ice  is  that  plaintiff 
was  notified  by  Cooksey  to  come  to  Sllgo  for 
his  cattle,  and  in  response  to  the  notice  he 
sent  his  agent  to  receive  them,  ana  wnen  It 
was  discovered  14  head  were  missing,  Mc- 
Boberts,  defendant's  superintendent,  promised 
plaintlfTs  agent  to  have  the  cattle  hunted  up 
and  to  notify  plaintiff  when  they  were  foond. 
As  they  were  never  found,  McRoberts  never 
gave  the  notice  This  evidence,  for  all  prac- 
tical purposes,  shows  a  demand  for  the  cattle, 
and  there  was  no  necessity,  under  the  cir- 
cumstances, of  making  a  formal  demand  to 
entitle  plaintiff  to  maintain  the  suit 

3.  Defendant's  construction  of  the  contract 
is  that  It  did  not  obligate  itself  to  keep  its 
pasture  fence  in  a  reasonably  safe  condition 
to  hold  the  cattle,  that  it  only  undertook  to 
provide  salt  and  water  and  a  man  to  look  af- 
ter the  cattle.  Fencing  Is  not  mentioned  In 
the  written  contract  but  the  pasture  is,  and 
It  is  In  the  contract  that  piainntrs  cattle 
should  be  kept  upon  the  2700-acre  pasture.  It 
was  a  matter  of  Indifference  to  plaintiff 
whether  the  cattle  were  held  In  restraint  on 
the  pasture  by  a  fence  or  by  herders.  De- 
fendant, for  a  consideration,  obligated  itself 
to  use  reasonable  care  to  confine  the  cattle 
to  the  pasture.  It  undertook  to  discbarge 
this  duty  by  watching  and  keeping  up  its 
fence  around  the  pasture  and  If  on  account 
of  Its  negligence  or  that  of  Its  employ^,  in 
the  discharge  of  this  duty,  the  cattle  escaped 
and  were  lost  It  Is  unquestionably  liable,  and 
the  trial  court  took  this  view  of  the  contract, 
as  is  shown  by  its  Instructions  to  the  Jury. 
We  think  It  was  clearly  right  and  correctly  re- 
fused defendant's  instructions. 

4.  Respecting  the  value  of  the  cattle,  plain- 
tiff's evidence  tends  to  prove  they  were  worth 
from  $30  to  $35  per  head  at  the  date  of  their 
delivery  to  defendant  Defendant  objected  to 
this  evidence,  on  the  ground  "that  under  the 
terms  of  the  contract  the  defendant  Is  not 
liable  for  the  escape  or  loss  of  any  cattle 
thereunder,  and  for  the  further  reason  the 
testimony  does  not  show  any  grounds  for  the 
liability  at  this  time  against  the  defendant  for 
the  loss  of  said  cattle."  It  now  makes  the 
objection,  that  the  evidence  was  inadmissible 
for  the  reason  the  approved  measure  of  dam- 
ages in  such  cases  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion.  This 
ground  of  objection  was  not  made  on  the  trial, 
and  cannot  be  made  here  for  the  first  time. 
Wibracht  v.  Annan,  89  Mo.  App.  863;  Caris 
V.  Nimmons  &  Bennett,  92  Mo.  App.  66;  State 
V.  Ooddard,  162  Mo.  198,  62  S.  W.  697;  Kan- 
sas City  V.  March  Oil  Co..  140  Mo.  458.  41 
S.  W.  043;  Gayle  v.  Missouri  Car  &  Foundry 
Co.,  177  Mo.  427,  76  S.  W.  987.     . 

Discovering  no  reversible  error  In  the  rec- 
ord, the  Judgment  Is  afilrmed.    All  concur. 
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HBATH  T.  SCHSOBB.* 

(E^anMa    City    Court    of    Appeals.    Mlaaoorl. 

Jane  4»  1900.) 

L  Frattd— False  Rxfbe8entatioz7S. 

Where  property  owned  by  plaintiff  and 
■abject  to  certain  incnmbrancea  was  condemned 
by  a  city.  Judgment  for  a  certain  amount  in 
plaintiff's  favor  less  the  total  of  the  incum- 
brances being  rendered,  and  to  secure  sudi 
judgment  for  a  sum  greatly  less  than  ita  value, 
defendant  employed  an  agent  to  obtain  from 
plaintiff  a  quitclaim  deed  to  the  property  by 
paying  her  a  small  amount  through  fraudulent 
representations  that  the  incumbrances  which 
would  have  to  be  paid  out  of  the  judgment 
would  more  than  consume  it,  and,  after  aecnring 
Bach  deed,  secured  from  plaintiff  an  order  on 
the  city  comptroller  for  the  amount  of  the 
judgment  by  representing  to  plaintiff  that  she 
had  no  interest  therein  amounting  to  anything 
remaining  over  the  incumbrances,  defendant  was 
liable  to  plaintiff  for  the  amount  of  the  judg- 
ment, less  the  total  incumbrances  and  the  sum 
paid  by  him  for  the  deed. 
2.  Pbincipai.  ahd  Agbnx— Feaud  o»  Agent— 

LlABILTTT  OF  PBINCIPAI.. 

The  agency  of  the  party  employed  by  de- 
fendant to  secure  the  deed  from  plaintiff  ren- 
dered defendant  liable  for  his  part  in  the 
fraudulent  representations  and  deceptions  prac- 
ticed on  plaintiff  so  far  as  regarded  the  money 
nnjastly  realized  by  reason  of  suc^  fraud. 
S.  Equity  —  Reuef  ok  Obourd  of  Fbaui>— 
Pasties. 

In  an  action  for  equitable  relief  on  account 
of  such  fraud,  it  was  unnecessary  to  make 
either  defendant's  agent,  the  grantee  in  the  quit- 
claim deed  executed  by  plamtiff,  or  the  city 
comptroller  parties  defendant. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Wm.  B.  Teasdale,  Judge. 

Action  by  Mary  E.  Heath  against  Gerhard 
Schroer.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Milton  CampbeU,  for  appellant.  W.  O.  Cul- 
bertson  and  Scarritt,  Griffith  &  Jones,  for  re- 
spondent 

ELLISON,  J.  This  action  Is  in  equity,  and 
the  plaintiff  prevailed  in  the  trial  court.  It 
appears:  That  in  the  year  1902  plaintiff  was 
tbe  wife  of  Frank  H.  Heath,  though  they 
were  not  living  together.  At  that  time  she 
was  tbe  owner  of  a  certain  lot  in  Kansas  City, 
Mo.,  which  was  Incumbered  by  a  deed  of  trust 
and  various  special  taxes  and  penalties  for 
paving,  sewers,  sidewalks,  etc.,  as  well  as  gen- 
eral taxes.  That  the  city  of  Kansas  City  had 
Instituted  proceedings  for  condemnation  of 
said  property  with  other  lots  or  tracts,  which 
resulted  in  the  condemnation  thereof  and  an 
allowance  to  plaintiff  by  tbe  Jury  of  $2,000, 
which  allowance  was  confirmed  by  a  Judgment 
of  tbe  circuit  court  of  Jackson  county, 
whereby  plaintiff  was  entitled  to  receive  said 
sum,  lees  the  total  of  incumbrances  to  which 
we  have  referred,  amounting  to  $930.89,  leav- 
ing tbe  sum  of  $1,069.31  to  which  plaintiff  was 
entitled  to  be  paid  by  said  Judgment  Tbe 
defendant  became  aware  of  the  existence  of 
this  judgment  in  plaintiff's  favor  and  of  the 
Incumbrances  thereon,  and,  conceiving  the 
(randulent  design  to  obtain  it  from  her  for  a 
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■nm  greatly  less  than  its  value,  he  engaged  or 
employed  said  Frank  Heath  (who  was  at  tbat 
time  plaintiff's  husband  but  from  whom  she 
was  separated,  as  before  stated)  to  obtain 
from  plaintiff  a  quitclaim  deed  to  the  lot  by 
paying  her  $100.  That  said  Heath,  acting  for 
defendant  Induced  plaintiff  to  sign  a  quit- 
claim deed  to  the  lot  for  $100  to  one  Fudge, 
by  fraudulently  and  falsely  representing  to 
her  that  the  incumbrances  aforesaid,  which 
would  have  to  be  paid  out  of  her  Judgment 
of  $2,000,  would  taiore  than  consume  it  and 
that  the  $100  was  more  than  she  could  other- 
wise get  out  of  it  That  plaintiff  did  not 
know  the  amount  of  the  incumbrances  and  re- 
lied upon  Heath's  fraudulent  and  false  state- 
ment That  in  order  to  conceal  from  plain- 
tiff the  real  purchaser,  tbe  deed  was  made  to 
Fudge,  who  immediately  conveyed  to  defend- 
ant. The  deed  from  plaintiff  did  not  convey 
or  assign  the  judgment,  and  when  defendant 
endeavored  to  obtain  the  benefit  of  tbe  Judg- 
ment, tbe  city  officials  so  advised  bim. 
Afterwards,  the  defendant  and  bis  wife  called 
on  plaintiff,  and,  representing  to  her  that 
she  bad  no  interest  in  the  Judgment,  tbat 
she  bad  conveyed  It  by  her  deed,  and  tbat  aft- 
er deducting  Incumbrances,  there  was  very  lit- 
tle, if  anything,  left  induced  her  to  give  bim 
an  order  on  the  comptroller  of  the  city  for  tbe 
amount  of  said  Judgment  for  $2,000.  Tbat 
defendant  thereupon  presented  said  order  and 
received  from  the  city  said  sum  of  $2,000. 
less  tbe  incumbrances  heretofore  mentioned, 
amounting  to  $930.69. 

The  foregoing  is  the  substance  of  the  find- 
ing of  facts  made  by  the  trial  court  Tbat 
court  thereupon  stated  an  account  between  de- 
fendant and  plaintiff  In  which  the  total  Incum- 
brances are  placed  at  $930.69,  to  which  is  add- 
ed $100  paid  by  defendant  through  Heath 
for  the  deed  to  Fudge,  making  a  total  of 
$1,030.69,  which  deducted  from  tbe  $2,000 
fraudulently  obtained  from  plaintiff,  as  here- 
in set  out  left  a  balance  of  $969.31,  for  which 
Judgment  was  rendered.  An  examination 
of  the  evidence  has  satisfied  us  with  the  find- 
ing of  tbe  trial  court  The  unfair  treatment 
of  plaintiff  and  the  fraud  of  defendant  and 
his  agents  were  fully  established.  The  agency 
of  Heath  for  defendant  makes  tbe  latter  liable 
for  his  part  in  the  fraudulent  representations 
and  deceptions  practiced  upon  the  plaintiff  so 
far  as  regards  the  money  unjustly  realized  by 
reason  of  such  fraud.  Greer  v.  Lafayette 
County  Bank,  128  Mo.  659, 30  S.  W.  819;  Phlpps 
V.  Mallory  Com.  Co.,  105  Mo.  App.  67,  78 
8.  W.  1007.  Many  objections  are  made  to  the 
Judgment  In  great  part  they  are  based  up- 
on technicalities  which  do  not  Involve  the 
merits  of  the  controversy.  We  do  not  consid- 
er any  of  them  is  well  founded.  We  do  not 
consider  that  plaintiff  made  any  mistake  In 
not  -moklng  either  Heath,  Fudge,  or  the  comp- 
troller parties  defendant  It  could  serve  no 
useful  purpose  and  need  not  prevent  a  full 
and  fair  investigation  of  defendant's  conduct. 
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nor  complete  relief  against  him.  The  several 
agencies  used  by  a  wrongdoer  In  consummat- 
ing a  fraud,  are  not,  necesarlly,  Joint  parties 
in  compelling  him  to  disgorge  a  sum  of  money 
be  has  received  vrhicb  belongs  to  the  one  de- 
frauded. 

Though  It  was  not  necessary  that  Fudge, 
Heath,  or  the  comptroller  be  made  a  party  In 
order  to  obtain  the  relief  granted  the  plain-- 
tIfC  by  the  trial  court;  yet  It  Is  doubtless  true 
that  defendant's  objection  pn  account  of  In- 
sufficiency of  parties  has  arisen  by  reason  of 
plaintiff  asking  in  the  prayer  to  her  petition 
that  her  quitclaim  deed  to  Fudge  and  her  or- 
der to  the  city  officials  given  to  defendant  be 
set  aside  and  cancelled.  It  was  not  necessary 
to  plaintiff's  relief  that  she  put  that  request 
ta  her  prayer  and  the  trial  court  In  the  decree 
in  response  to  that  part  of  the  prayer  only 
set  aside  those  Instruments  "In  so  far  as  they 
or  either  of  them  affect  the  right  of  the  plain- 
tiff to  have  and  recover  from  the  defendant 
the  residue  of  the  amount  of  said  award"  to 
plaintiff.  It  Is  plain  that  the  whole  scheme 
was  to  get  from  plaintiff  her  judgment  of  con- 
demnation money  and  not  the  land.  The 
quitclaim  deed  to  the  land  was  a  mistaken 
means  to  that  end.  The  land  upon  payment 
of  the  money  for  condemnation,  which  has 
been  paid  to  defendant,  became  public  prop- 
erty. The  deed,  whether  set  aside,  or  left  un- 
touched, Is  equally  of  no  practical  consequence. 
The  reference  In  the  decree  to  a  partial  set- 
ting aside,  so  far  as  is  necessary,  need  not 
have  been  made;  but  it  Is  not  of  sufficient 
moment  or  Importance  In  this  controversy  to 
require  that  the  cause  be  remanded  for  cor- 
rection to  be  made  in  that  respect  There  Is 
no  effort  made  against  the  action  of  the 
comptroller  or  the  city  In  paying  the  money 
to  the  defendant,  nor  is  there  any  pretense  of 
affecting  the  rights  or  obligations  of  either. 

We  have  examined  the  several  objections 
made  by  defendant,  though  we  do  not  deem  It 
necessary  to  enter  Into  any  further  comment 
thereon,  suffice  It  to  say  that  we  think  plain 
tiff  pursued  the  right  remedy  and  that  the 
result  was  manifestly  for  the  right  party. 

The  Judgment  Is  affirmed.    All  concur. 


CITY  OP  LANCASTER  v.  BRIOGS  et  al. 

(Kansas  City  Coart  of  Appeals.    Missouri. 
Jane  4,   1906.) 

1.  MUNICIPAI,  COBFOBATIONS— Use  of  SrSKSTfl 

— Teijephonb. 

The  use  of  the  streets  and  alleys  of  a  city 
to  carry  the  poles,  lines,  and  wires  necessary  to 
the  operation  of  a  telephone  exchange  u  a 
proper  and  legal  use, 

[Ed.  Note. — For  cases  in  point,  see  voL  86, 
Cent.  Dig.  Municipal  Corporations,  {  1463.]    ■ 

2.  Same— Reottlationb. 

The  use  of  streets  and  alleys  for  the  main- 
tenance of  a  telephone  system  is  subject  to 
regulation  by  the  city,  including  the  power  to 
Impose  a  money  charge  as  a  condition  to  the 
enjoyment  of  the  right. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Coit.  Dig.  Municipal  Corporations,  {  1470.] 


3.  Saue— Obdinanoe— Telephonk  Fbahohise. 

Where  a  city  ordinance  granted  a  fran- 
chise to  maintain  a  telephone  system  "within 
the  preaent  and  future  corporate  limits  of  the 
city  on  condition  that  2  per  cent,  of  the  gross 
receipts  collected  from  the  use  of  the  system 
be  paid  to  the  city,  while  the  city  is  not  en- 
titled to  collect  the  percentage  of  the  receipts 
from  the  operation  of  long  distance  lines.  It 
may  collect  the  percentage  of  the  receipts  from 
the  use  of  the  system  within  the  city  in  con- 
nection with  the  long  distance  line. 

4.  Appeal— rsESENTATiON  of  Case  ih  Loweb 

CotTBT. 

Where,  In  the  trial  of  a  cause,  both  par- 
ties proceeded  on  the  theory  that  a  city  ordi- 
nance was  a  valid  contract  between  the  parties, 
an  objection  that  there  was  no  proof  that  the 
ordinance  and  acceptance  thereof  was  in  writing 
and  signed  by  the  parties  could  not  be  made 
on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  S  1066.] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; N.  M.  Sbelton,  Judge. 

Actl<ni  by  city  of  Lancaster  against  R.  W. 
Briggs  and  another.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

P.  O.  Sansberry  and  HIgbee  &  Mills,  for 
appellant    C.  C.  Fogle,  for  respondents. 

JOHNSON,  J.  Plaintiff,  a  dty  of  the 
fourth  class,  brought  this  action  to  recover 
2  per  cent  of  the  gross  receipts  derived 
by  defendants  from  the  operation  of  a  tele- 
phone exchange  In  the  city  during  the  period 
beginning  June  1,  1900,  and  ending  January 
1,  1903.  A  demurrer  to  plalntlfTs  evidence 
was  sustained,  and  plaintiff  appealed.  The 
right  of  plaintiff  to  receive  2  per  cent  of  the 
gross  receipts  of  the  exchange  during  the 
period  mentioned  Is  predicated  upon  an  or- 
dinance of  the  city,  which  it  Is  alleged  in 
the  petition  and  shown  in  proof  was  ap- 
proved December  17,  1808,  and  which  it  Ib 
alleged  was  immediately  accepted  and  acted 
upon  by  defendants  who  built  and  operated 
the  exchange  under  the  terms  of  the  agree- 
ment thus  expressed.  The  ordinance  was 
admitted  in  evidence  and  the  first  section 
thereof  provides  "that  a  right,  franchise, 
and  privilege  to  erect,  maintain,  operate,  and 
use  a  telephone  system  for  a  period  of  20 
years  within  the  present  and  future  corporate 
limits  of  the  city  •  •  •  Is  hereby  grant- 
ed to  Robert  W.  Briggs  and  Winfred  Melvln 
[defendants],  their  heirs,  etc.,  upon  the  fol- 
lowing conditions:  In  consldwatlon  of  the 
grant  of  franchise  herein  stated,  the  said 
Briggs  and  Melvln  agree  to  pay  to  the  city 
*  •  «  2  per  cent  per  annum  of  the  gross 
receipts  collected  from  the  use  of  said  tele- 
phone system;  the  same  being  payable  quar- 
terly, and  they  shall  present  the  city  treasur- 
er's receipt  therefor,  •  •  •  together  with 
a  sworn  statement  of  the  gross  receipts 
from  said  telephone  system  during  that  quar- 
ter. •  •  •  The  narties  to  whom  the  fran- 
chise is  hereby  granted  shall  have  the 
right  to  use  the  public  streets  and 
alleys,   highways,  and    public  grounds    of 
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said  city  for  tbe  erection  of  poles  and 
wires,  and  all  '  other  necessary  appli- 
ances for  the  successful  construction  and 
operation  of  said  telephone  system."  The 
next  section  fixes  the  maximum  rates  that 
defendants  may  charge  "for  the  use  of  a 
telephone  In  said  system  for  the  first  five 
years"  and  then  follows  a  section  requiring 
defendants  to  give  a  "bond  with  approved 
security  •  •  •  for  the  construction  and 
operation  of  said  system,  and  for  payment 
■of  all  moneys  due  the  city  from  tbe  owners 
and  operators  of  said  system,  and  for  full 
compliance  with  the  ordinance  herein  grant- 
ing said  franchise."  The  ordinance  con- 
tains other  stipulations,  bnt  those  detailed 
suffice  for  the  consideration  of  the  questions 
now  before  as.  Defendants  filed  the  re- 
quired statements,  and  paid  to  the  city  the 
sums  shown  In  them  to  be  due  under  the 
ordinance;  but  It  is  contended  by  plaintiff 
that  Items  of  revenue  earned  by  the  business 
and  received  by  defendants  were  omitted  and 
this  suit  Is  for  the  recovery  of  2  per  cent 
of  the  aggregate  of  such  omitted  ttema  It 
Is  conceded  by  defendants  that  tbe  receipts 
reported  were  confined  to  those  derived  solely 
from  the  rental  of  telephones  In  the  city,  and 
it  Is  argued  by  them,  and  this  was  the  view 
takoi  by  the  learned  trial  Judge,  that  the 
ordinance  Imposed  no  other  burden  on  de- 
fendants than  to  pay  to  the  city  2  per  cent 
of  the  gross  receipts  from  such  rentals,  while 
plaintiff  Insists  that  the  words  "gross  receipts 
collected  from  the  use  of  said  telephone 
system"  Include  earnings  received  from  "long 
distance"  service  rendered  by  defendants  to 
their  patrons  as  well  as  roitals  collected  for 
telephones  ased  in  the  city.  Tbe  use  of  the 
streets  and  alleys  of  a  city  to  carry  the  pole 
lines  and  wires  necessary  to  the  operation  of 
a  telephone  exchange  Is  a  proper  and  legal  use. 
City  of  Plattsburg  v.  Telephone  Co.,  88  Mo. 
App.  306:  Julia  Bldg.  Ass'n  v.  Telephone  Co., 
88  Mo.  258,  57  Am.  Rep.  898;  Schopp  v.  City 
of  St  Loais.  117  Mo.  136,  22  S.  W.  898.  20 
IaR.  A.783;  California  v.  Telephone  Co.,  112 
Mo.  App.  722,  87  S.  W.  604.  But  the  exercise 
of  the  right  to  such  use  is  subject  to  regula- 
tion by  the  municipality  and  the  power  to 
regulate  carries  with  It  the  power  to  impose 
a  money  charge  as  a  condition  to  the  en- 
joyment of  the  right  Authorities,  snpra;  St 
Louis  T.  Telegraph  Co.,  148  U.  S.  92,  13  Sup. 
Ct  486,  87  I<.  Ed.  380. 

An  ordinance  accepted  and  acted  upon  by  Its 
grantees,  which  provides  that  In  consideration 
of  tbe  granting  of  the  right  so  to  use  the 
public  streets  the  grantees  are  to  pay  to  tbe 
city  a  stated  i>ercaitage  of  the  gross  receipts 
derived  from  tbe  conduct  of  their  business, 
does  not  Impose  a  tax;  but  as  was  said  in  the 
case  of  City  of  Plattsburg  v.  Telephone  Co., 
supra,  is  to  be  construed  as  "a  sale  or  rental 
of  necessary  portions  of  the  streets  of  the 
city  for  a  specified  time  for  the  purpose  of 
carrying  on  a  business  in  wliich  defendants 
bad  a  rigbt  to  engage."    Tbe  charge  Imposed 


is  not  to  be  regarded  as  a  demand  of  sover- 
eignty, but  as  a  demand  of  proprietorship: 
St  Louis  V;  Telegraph  Co.,  supra.  These  con- 
clusions require  us  to  look  upon  the  accepted 
ordinance  as  a  contract  which  l>oth  parties 
thereto  had  the  legal  right  to  make,  and,  in 
the  interpretation  of  the  term  in  dispute,  a 
controlling  influence  must  be  accorded  to  the 
mutual  Intention  of  the  parties  to  be  col- 
lected from  the  language  of  the  Instrument 
and  from  the  circumstances  in  which  it  was 
made.  Evidently,  it  was  not  intended  that 
the  charge  provided  should  apply  to  proceeds 
received  by  defendants  from  the  operation  of 
telephone  lines  or  exchanges  outside  the 
present  or  future  limits  of  the  city.  In  the 
term  "gross  receipts  collected  from  the  use 
of  said  telephone  system,"  the  last  three 
words  refer  to  a  system  "within  the  present 
and  future  corporate  limits  of  the  city." 
This  clearly  appears  from  the  context,  and 
leaves  no  room  for  doubt  that  the  city  agreed 
to  restrict  Its  charge  to  the  earnings  of  that 
part  of  defendants'  system  within  the  terri- 
tory over  which  the  city  exercised  Jurisdic- 
tion. Therefore,  If  defendants  operated  long 
distance  lines  connecting  Lancaster  with 
other  cities  and  towns  over  which  they  con- 
ducted a  toll  business,  or  as  a  part  of  their 
business  operated  exchanges  in  neight)orlng 
towns,  the  earnings  of  such  divisions  of  their 
telephone  system  would  not  be  subject  to 
the  charge  under  consideration.  IJut  it 
equally  is  as  clear  the  parties  intended  that 
the  earnings  from  all  sources  of  the  system 
within  the  city  should  be  Included  in  the 
term  "gross  receipts."  These  earnings,  it  is 
fair  to  assume  in  tbe  state  of  the  case  before 
us,  consisted  not  only  of  rentals  paid  for  tbe 
use  of  telephone  instruments  in  the  city,  but 
also  Included  a  percentage  received  by  de- 
fendants of  the  proceeds  of  toll  line  business 
that  required  the  service  of  the  Lancaster  ex- 
change in  its  transaction.  All  such  income 
actually  received  by  defendants  under  con- 
tracts with  the  owners  of  independent  con- 
necting lines  on  account  of  the  service  of  the 
Lancaster  exchange  in  the  transmission  or 
delivery  of  long  distance  business  certainly 
belong  to  the  gross  receipts  of  that  exchange 
and  with  respect  to  tolls  received  by  defena- 
ants  for  long  distance  service  over  lines  and 
exchanges  operated  entirely  by  them,  the 
reasonable  value  of  the  services  rendered  by 
the  Lancaster  exchange  to  that  class  of  busi- 
ness should  be  regarded  as  a  part  of  the 
gross  receipts  of  that  exchange.  This  is  the 
plain  meaning  of  the  contract  and  we  per- 
ceive no  good  reason  for  withholding  the  en- 
forcement of  the  manifest  intention  of  the 
parties.  In  answer  to  the  argument  that  the 
city  was  without  power,  even  by  contract  to 
levy  tribute  on  the  earnings  of  lines  and  ex- 
changes beyond  Its  territorial  limits,  we  have 
already  observed  that  the  contract  so  re- 
stricts the  imposition  of  the  charge,  and  con- 
sequently the  question  is  here  without  prac- 
tical importance.    The  city  la  entitled  to  ita 
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percentage  of  all  of  tbe  earnings  of  that 
exchange  received  from  all  classes  of  patron- 
age, and  to  nothing  more,  and  the  court  erred 
In  its  Interpretation  of  tbe  term  "gross  re- 
ceipts." 

Farther,  it  Is  argued  by  defendants  that 
the  judgment  should  be  affirmed,  for  the 
reason  that  under  section  6739,  Rev.  St  1899, 
the  ordinance  and  defendants'  acceptance 
thereof  were  required  to  be  In  vrrlting  and 
signed  by  the  parties,  and  that  these  facts 
are  neither  pleaded  in  the  petition  nor  prov- 
en. Conceding  for  argument  that  this  stat- 
ute applies  to  the  subject  In  hand,  we  find 
that  the  substance  of  the  ordinance  and  the 
facts  of  its  passage,  approval,  and  acceptance 
by  defendants  are  all  pleaded  In  the  petition, 
and  that  no  objection  to  the  sufficiency  of  the 
petition  was  made  by  motion  or  demurrer. 
At  the  trial,  plaintiff  Introduced  the  ordi- 
nance in  evidence,  and  proved  the  facts  of 
its  approval,  and  did  not  malce  formal  proof 
of  its  acceptance  by  defendants  nor  of  tbe 
fact  that  ordinance  and  acceptance  were  in 
writing,  etc  The  case,  however,  was  tried 
by  both  parties,  and  the  court  on  the  assump- 
tion of  the  existence  of  all  facts  necessary  to 
make  the  ordinance  a  valid  contract  between 
the  parties  as  will  appear  from  this  extract 
from  the  proceedings.  Counsel  for  Plaintiff: 
"We  offer  to  show  by  the  witness  that  they  re- 
ceived varioas  sums  during  the  years  men- 
tioned in  the  petition  amounting  to  some 
thousand  dollars  a  year  in  excess  of  the  sums 
from  the  telephones  in  the  city  of  Lancaster." 
Counsel  for  Defendants:  "We  object,  It  is 
not  within  the  provisions  of  the  ordinance — 
of  the  contract  existing  between  the  plaintiff 
and  defendant."  Counsel  for  Plaintiff:  "Do 
you  say  that  you  made  returns  for  the  year 
prior  to  1900?"  Counsel  for  Defendants: 
"Yes,  sir,  made  returns  for  every  year." 

Defendants  waived  the  objection,  and  will 
not  be  permitted  to  profit  by  it  now.  Being 
made  here  for  the  first  time,  it  comes  too 
late. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  T.  LOONEY. 

(St.  Lonis  Conrt  of  Appeals.     Missonrl.     Feb. 
13.   1906.) 

Cbiminai.  Law— AppEAi^-JuBisnicnoN— lEtEV- 

BNTTE  Laws— Federai,  Constitution. 

Where  a  prosecution  for  peddling  without 
a  license  involved  a  construction  of  tbe  revenue 
laws  of  the  state  and  the  interstate  commerce 
clause  of  the  federal  Constitution,  the  Supreme 
Court,  and  not  the  Court  of  Appeals,  had  juris- 
diction of  an  appeal  therein. 

Appeal  from  Circuit  Court,  Oregon  County; 
W.  N.  Evans,  Judge. 

One  Looney  was  convicted  of  peddling 
without  a  license,  and  be  appeals.  Case  trans- 
ferred to  Supreme  Court 

Geo.  M.  Mlley,  for  appellant  J*  P.  Nor- 
man, for  tbe  State: 


PER  CURIAM.  We  incline  to  the  opinion 
that  tbe  Jurisdiction  of  this  appeal  Is  in  the 
Supreme  Court  as  involving  a  construction 
of  the  revenue  laws  of  the  state.  It  involves, 
too,  the  interstate  commerce  clause  of  the 
national  Constitution,  if  that  point  was  prop- 
erly raised  below.  Several  appeals  in  identi- 
cal cases  have  been  taken  to  the  Supreme 
Court  and  retained  by  It  State  v.  Emert,  103 
Mo.  241.  15  S.  W.  81,  11  L.  R.  A.  219,  23  Am. 
St  Rep.  784;  State  y.  Smitfason,  106  Mo.  149. 
17  S.  W.  221;  State  t.  Parsons,  124  Mo.  436, 
27  S.  W.  1102,  46  Am.  St  Rep.  457. 

Order  transferred  to  the  Supreme  Court 
for  decision. 


HARDISTER    t.    SUPREME    ORDER    OP 

MARRIED  MEN'S   LEAGUE  OF 

AMERICA. 

(Kansas  City  Conrt  of  Appeals.  MissoturL 
June  4,  19060 

Insurance— Benefit    Cebtxpicatb— Instbuc- 

TIONS. 

In  an  action  on  a  benefit  certificate,  the 
conrt  charged  that  if,  after  the  issuance  of  the 
certificate  and  before  the  injuries  causing  in- 
sured's death,  he  changed  his  occupation  and 
the  change  imposed  a  greater  hazard  on  his 
life,  the  jury  should  find  for  the  defendant. 
Another  instruction  required  plaintiff  to  prove 
that  insured  did  not  violate  any  of  the  condi- 
tions of  the  certificate  'or  of  the  application, 
and  did  not,  during  the  life  of  the  certificate, 
change  his  occupation  to  one  more  hazardous 
than  his  occupation  when  the  certificate  was 
issued.  Beld.  that  such  instructions  covered 
a  requested  charge  that  in  order  for  defendant 
to  be  entitled  to  a  verdict  it  was  not  necessary 
that  it  should  prove  that  deceased  at  the  time 
of  his  death  was  engaged  in  any  special  line 
of  duty  connected  with  the  mill  where  he  was 
killed,  hut  that  if,  after  becoming  a  member  of 
defendant  association,  he  abandoned  his  occupa- 
tion as  a  farmer  previous  to  his  death  and 
engaged  in  operating  a  sawmill,  and  such 
changed  occnpation  was  more  hazardous  than 
the  occupation  of  a  farmer,  and  such  change  was 
without  the  consent  of  the  defendant  associa- 
tion, and  deceased  met  his  death  after  having 
abandoned  his  occupation  as  a  farmer  and  after 
having  engaged  in  such  new  line  of  occupation, 
defendant  was  entitled  to  a  verdict 

Appeal  from  Circuit  Ck)urt,  Randolph  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  Rose  E.  Hardlster  against  the 
Supreme  Order  of  Married  Men's  League  of 
America.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Will  A.  Rothwell  and  Thomas  H.  Bacon,  for 
appellant    Willard  P.  Cave,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  by  plain- 
tiff on  a  benefit  certificate  Issued  by  defend- 
ant on  the  life  of  her  father,  W.  P.  White. 
The  petition  makes  the  usual  allegations  of 
the  Issuing  of  tbe  certificate,  a  compliance 
with  its  conditions  in  every  essential  par- 
ticular, the  death  of  the  Insured  and  proof 
thereof,  demand,  and  refusal  of  defendant 
to  pay  the  amount  of  tbe  Insurance.  The  an- 
swer denies  that  said  White  complied  with 
all  the  terms  and  conditions  in  said  certificate. 
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and  for  a  defense  alleges  that  in  hla  appli- 
cation, which  was  made  a  part  of  the  con- 
tract of  insurance,  the  said  White  represented 
himself  as  a  farmer,  and  that  In  said  applica- 
tion he  agreed,  among  other  things,  that  he 
would  not  change  his  occupation  to  a  more 
dangerons  one  withoat  the  written  consent 
of  defendant :  that  he  did  not  keep  said  agree- 
ment in  this :  that  after  said  certificate  was 
Issued,  from  December,  1002,  he  changed  his 
occupation  up  to  the  time  of  his  death,  with- 
out the  written  consent  of  defendant,  to  a 
more  dangerous  one,  to  wit:  He  bought  a 
steam  sawmill  and  personally  engaged  in 
running  and  conducting  the  same,  when,  on 
the  22d  day  of  May,  1003,  he  was  struck  and 
killed  by  the  operation  of  the  iuachlnery  of 
said  mill.  The  defendant  further  alleges  that 
whatever  premiums  were  received  by  defend- 
ant on  said  certificate  were  received  with- 
out notice  or  knowledge  of  the  change  the 
said  White  had  made  previously  of  his  occu- 
pation. The  plaintiff  recovered  Judgment  in 
the  sum  of  $1,000,  from  which  defendant  ap- 
pealed. 

As  the  only  question  raised  on  the  appeal 
relates  to  the  alleged  error  of  the  court  in 
refusing  to  give  instruction  numbered  5,  asked 
by  defendant,  it  will  only  be  necessary  to 
atate  evidence  that  has  a  bearing  upon  that 
matter,  and  for  that  purpose  we  adopt  the 
statement  made  by  appellant,  which  respond- 
ent admits  to  be  correct: 

Statement:  "The  plaintiff  read  in  evidence 
the  deposition  of  Mrs.  Addle  L.  Hlggs,  daugh- 
ter of  Insured.  Witness  did  not  see  the  ac- 
cident but  saw  her  father  immediately  after- 
wards. The  mill  was  not  running,  but,  while 
be  was  looking  at  the  machinery,  he  slipped 
and  fell  in  the  sawdust,  and,  in  falling,  he 
caught  a  rope  that  started  the  engine  to  run- 
ning, whereby  he  was  caught  In  the  machinery 
and  injured  so  that  he  died  about  five  hours 
later.  May  21, 1903.  'He  did  not  make  a  hand 
at  the  mill  but  he  was  overseer,  paid  off  the 
bands,  and  saw  that  the  men  were  working.' 
R.  A.  Hardlster,  plalntUTs  husband,  testified 
tbat  Mr.  White  was  very  seldom  there  at  the 
mill,  and  the  witness  was  looking  after  that 
part  of  the  business;  The  mill  had  become 
ont  of  order  and  the  cylinder  had  to  be  t>ored 
out,  and  it  had  been  brought  back  from  Tex- 
arkana.  Steam  had  been  raised  but  the  en- 
^ne  was  not  running.  Mr.  White,  standing 
near  the  sawdust  pit,  slipped  and  fell  in 
among  the  belts  and  started  the  machinery, 
flo  as  to  inflict  mortal  Injuries.  Deceased  had 
In  his  hand  a  piece  of  broken  rope.  O.  B. 
Ooodson  was  not  at  the  mill  at  the  time.  He 
was  over  in  the  woods.  E.  Russell  Jones  was 
at  the  northwest  comer  of  the  boiler  room — 
not  near  the  place  of  the  accident.  The  per- 
sons present  were  Jack  Halney,  the  fireman, 
Mrs.  Hlggs,  and  Mrs.  Hardlster,  plaintiff, 
the  wife  of  witness.  Mr.  Ernest  Powell  had 
been  the  regular  sawyer.  He  had  left  there 
about  May  1st;  the  first  part  of  May,  1903. 
Witness  went  to  the  mill  about  March  10^ 


1003.  Mr.  Powell  was  there  then  and  had 
been.  Cross-examination:  Mr.  White  had 
owned  a  farm  in  Randolph  county,  Mo.,  but 
had  sold  it  Then  he  went  down  to  Arkansas. 
About  March  1,  1903,  the  witness  and  his  wife 
and  sister-in-law  loaded  all  their  household 
goods  In  a  chartered  onlgrant  car  and  went 
down  to  Boggy,  Miller  county,  Ark.,  where 
the  mill  was.  Mr.  White  was  not  engaged  in 
any  farming  business  there.  He  was  on  the 
road  selling.  Witness  attended  to  making  the 
payments  of  dues  and  assessments.  They 
were  all  paid  up  to  June,  1903.  Harry  Mc- 
CuUough,  brother-in-law  of  witness,  paid  them 
to  the  agent  at  Moberly,  Mo.,  Mr.  Seelen. 
Recross-ezamination :  Mr.  White  attended 
to  all  outside  business,  the  delivery  of  ties. 
It  was  admitted  and  agreed  that  all  the 
dues  and  assessments  against  W.  P.  White 
were  paid  under  the  original  application  of 
said  W.  P.  White  as  a  farmer.  H.  E.  Powell 
testified  that  he  arrived  at  Boggy,  Ark.,  Feb- 
ruary 1,  1903,  and  then  and  there  took 
charge  of  the  sawmill  of  W.  P.  White  as 
his  sawyer,  and  the  mill  was  so  in  charge  of 
witness  until  May  9,  1903,  when  the  witness 
went  back  to  his  home  in  Glasgow,  Mo.  Mr. 
White  did  not  make  a  band  at  the  mill.  He 
delivered  ties  to  the  railroad;  he  saw  after 
that  and  the  timber  business,  cutting  timber, 
and  paid  the  hands — that  was  all.  Witness 
did  not  suppose  that  Mr.  White  was  there  an 
hour  in  the  day.  And  then  he  was  not  about 
the  mill  but  in  the  log  yard  and  the  lumber 
yard  measuring  lumber,  loading  lumber,  etc. 
His  dwelling  house  was  about  a  hundred  feet 
fiom  the  mill.  Occasionally  he  was  in  Shreve- 
port  three  or  four  days  at  a  time,  and  he 
also  went  to  Tezarkana — looking  after  the 
tie  business.  Mrs.  Rose  Emma  Hardlster,  the 
plaintiff,  testified  that  she  was  present  at  the 
accident,  but  did  not  see  it  as  a  stack  of 
lumber  Intervened.  The  mill  was  not  run- 
ning. As  her  father  fell,  he  grabbed  a  rope 
which  started  the  machinery,  so  it  seemed." 
Instruction  numbered  B  is  as  follows: 
"The  court  instructs  the  jury,  as  a  matter 
of  law.  In  this  case  tbat  in  order  for  the  de- 
fendant association  to  be  entitled  to  a  verdict 
In  its  behalf,  it  Is  not  necessary  that  said  de- 
fendant be  required  to  prove  that  the  de- 
ceased, W.  P.  White  was,  at  the  time  of  bis 
death,  engaged  in  any  one  special  or  particu- 
lar line  of  duty  connected  with  the  mill  where 
he  was  killed;  but  on  the  contrary,  if  the 
Jury  believe  and  find  from  the  evidence  that 
W.  P.  White  bad,  after  becoming  a  member 
of  defendant's  association,  abandoned  the  oc- 
cupation of  a  farmer  previous  to  bis  death, 
and  had  engaged  in  a  different  line  of  occupa- 
tion relating  in  anywise  to  the  running, 
managing,  and  overseeing  or  operating  of  the 
sawmill  described  in  evidence ;  and  that  sucb 
changed  and  different  line  of  occupation  was 
more  hazardous  than  the  occupation  of  a 
farmer;  and  that  such  changed  occupation 
was  engaged  in  by  said  White  without  the 
consent  of  said  defendant  association;  and 
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that  said  White  met  his  death  after  having 
abandoned  the  occupation  of  a  farmer  and 
after  having  engaged  In  such  new  line  of  oc- 
cupation, then  the  finding  of  the  Jury  must 
be  for  the  defendant,  and  the  jury  will  so 
state." 

It  Is  not  denied  by  respondent  that  said 
Instruction  contains  the  law,  but  she  claims 
that  the  same  was  a  mere  repetition  of  others 
given.  The  defendant's  third  instruction  Is 
as  follows:  "The  court  instructs  the  Jury 
that  if,  from  the  evidence,  they  find  that 
after  the  Issuance  of  the  certificate  sued  on, 
and  prior  and  up  to  the  time  of  the  Injuries 
causing  the  death  of  said  W.  P.  White,  he 
changed  his  occupation  as  a  farmer  to  the 
occupation  of  running  and  conducting  a  saw- 
mill ;  and  that  said  change  of  occupation.  If 
any,  imposed  on  the  life  of  said  W.  P.  White 
a  greater  hazard  than  the  hazard  of  his  oc- 
cupation as  a  farmer,  the  Jury  will  find  for 
the  defendant"  The  plaintiff's  instruction 
numbered  1  contains  the  following  as  one  of 
the  conditions  of  the  contract;  that  plaintiff 
must  prove  to  the  satisfaction  of  the  Jury  be- 
fore she  was  authorized  to  recover:  "And 
that  said  William  P.  White  did  not  violate 
any  of  the  conditions  of  the  said  policy,  or  of 
the  application  forming  a  part  thereof,  and 
did  not,  during  the  life  of  said  policy  or  cer- 
tificate of  Insurance,  change  bis  occupation 
to  one  more  hazardous  than  his  said  occupa- 
tion at  the  date  of  said  certificate  of  Insur- 
ance," eta 

The  appellant,  to  rastain  Its  position,  cites 
the  following  cases :  McClure  v.  Feldmann,  184 
Mo.  710,  84  S.  W.  16,  and  Porter  v.  Harrison, 
52  Mo.  524.  In  the  former,  the  court  holds 
that  "where  the  defense  to  an  action  of  neg- 
ligence is  along  two  lines  not  Inconsistent  with 
themselves.  Instructions  which  separately  pre- 
sent each  defense  are  not  inconsistent"  and 
should  be  given.  In  the  latter  case,  the  hold- 
ing is  that  "instructions  should  always  be 
framed  with  reference  to  the  facts  In  evidence 
to  which  they  apply,  and  it  Is  much  more 
satisfactory  for  an  Instruction  not  only  to  be 
framed  in  reference  to  the  plaintiff's  theory 
of  the  case,  but  also  to  cover  the  grounds 
assumed  by  the  defendant  in  his  defense; 
but  this  is  not  always  so,  provided  the  Instruc- 
tions given,  all  taken  together,  fairly  present 
the  law  of  both  sides  of  the  case  to  the  Jury, 
and  all  the  whole  case  In  a  way  that  Is  not 
calculated  to  mislead."  There  was  only  one 
question  before  the  Jury  and  that  was,  was 
the  changed  occupation  of  the  deceased  more 
hazardous  than  that  of  a  farmer?  The  de- 
fendant's third  Instruction  presents  the  issue 
In  a  clear  and  comprehensive  manner;  and, 
supplemented  as  it  was  by  plaintiff's  Instruc- 
tion, the  whole  Issue  was  fully  and  fairly 
presented  to  the  jury,  and,  strictly  speaking, 
In  compliance  with  the  rule  announced  in 
Porter  v.  Harrison,  supra,  and  all  the  au- 
thorities. 

Affirmed.    All  concur. 


GREENE  et  al.  T.  DAVIS. 

(Kansas  City  Ck>urt  of  Appeals.    Missouri. 
June  4,   1906.) 

Intebpucader— Intebest   in    Contbovebst— 
Nectbautt  Between  Ci<aiuamt8. 

Defendant  ezecated  a  note,  which  was 
indorsed  to  his  father,  who  indorsed  it  to  plain- 
tiffs, and  also  prior  to  his  death  executed  a  cuu- 
tract  assigning  to  plaintiffs  ail  his  property. 
After  the  death  of  liis  father,  defendant  pro- 
cured an  administrator  to  be  appointed  of  th« 
father's  estate,  defendant  signing  the  adminis- 
trator's lx)nd  as  surety,  and  then,  while  ad- 
mitting that  he  owed  the  note,  filed  an  answer 
in  the  nature  of  a  bill  of  interpleader  alleging 
that  the  note  was  claimed  by  the  administrator, 
and  that  at  the  time  the  contract  was  made 
deceased  was  incapacitated,  and  tiiat  the  con- 
tract was  made  through  fraud  and  nndue  in- 
fluence. At  the  trial,  defendant  did  not  testify 
and  refused  to  identify  his  father's  indorsement 
to  the  note.  Held,  that  defendant  was  not 
nentral  between  plaintiffs  and  the  administrator, 
and  was  therefore  not  entitled  to  maintain  a  bill 
of  interpleader. 

Appeal  from  Circuit  Court,  Putnam  Conn- 
ty;  Geo.  W.  Wanamaker,  Judge. 

Action  by  Sarah  J.  Greene  and  anotbtt 
against  Irving  Davis,  In  which  defendant 
filed  an  answer  In  ^e  nature  of  a  bill  of 
interpleader.  From  a  judgment  oismlssing 
the  bill,  he  appeals.    Affirmed. 

Wilson  &  Clapp,  for  appellant  N.  A. 
Franklin  and  B.  L.  Roblson,  for  respondents. 

JOHNSON,  J.  Action  on  a  promissory 
note.  The  amended  answer  on  which  the 
case  was  tried  Is  In  the  nature  of  a  bill  of 
Interpleader.  The  issues  presented  by  that 
answer  and  plaintiffs'  reply  thereto  were  de- 
cided adversely  to  defendant  Judgment 
was  entered  in  favor  of  plaintiffs  on  the  note, 
and  defendant  appealed. 

October  20,  1903,  defendant  executed  and 
delivered  to  Clara  Davis  his  negotiable  prom- 
issory note  for  $400,  payable  on  or  before 
one  year  after  date.  Before  maturity  the 
payee  sold  and  transferred  it  to  C  J.  Davis, 
and  indorsed  it  as  follows:  "For  value  re- 
ceived I  assign  the  within  note  to  C  J.  Davis, 
Clara  Davis."  After  this  and  before  maturi- 
ty, C.  J.  Davis  delivered  it  to  plaintiffs  with 
this  Indorsement:  "For  value  received  I  as- 
sign the  within  note  to  Sarah  J.  Greene  and 
Samantha  E.  Piercy,  C.  J.  Davis."  On  June 
28,  1004,  while  he  was  the  holder  of  the  note 
and  before  he  assigned  and  delivered  It,  Mr. 
Davis  entered  Into  a  contract  in  writing  with 
plaintiffs  (his  daughters)  whereby.  In  consid- 
eration of  past  services  and  of  their  agree- 
ment to  "pay  all  of  his  funeral  expenses,  doc- 
tor bills  for  his  last  sickness,"  etc.,  he  declar- 
ed that:  "I,  Cebern  J.  Davis,  •  •  •  • 
hereby  give,  grant  and  assign  to  them  [his 
daughters]  all  of  my  property  of  every  name 
and  natnre  including  personal  effects,  mon^ 
and  certificates  of  deposits,  notes  and  otl>er 
property  of  which  I  am  now  seised  or  which 
I  may  own  at  the  time  of  my  death,  I  to  re- 
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talD  possession  and  foil  use  and  control  of 
all  my  said  property  until  my  death.  That 
my  said  daughters  to  take  possession  of 
as  their  own  of  all  my  property  Immediately 
after  my  death."  He  died  July  19,  1904,  and 
on  or  about  October  13tb,  following,  George 
W.  Davis  was  appointed  administrator  of  hla 
estate  by  the  probate  court  of  Putnam  coun- 
ty. Defendant  signed  the  administrator's 
boDd  as  surety.  The  petition  In  this  suit  was 
filed  October  25th.  The  original  note  bear- 
ing the  indorsements  above  mentioned  was  at- 
tached to  It  as  an  exhibit,  and  plaintiffs  al- 

l(>ged  that :    "On  the day  of  July,  1904, 

said  G.  J.  Davis  for  value  received  sold  and 
transferred  said  note  to  these  plaintiffs  and 
they  are  now  the  legal  owners  and  holders 
of  the  sanie."  In  his  original  answer,  filed 
November  28th,  defendant,  a  son  of  C.  J. 
Davis,  admitted  the  execution  and  delivery  of 
the  note  and  Its  assignment  before  maturity 
to  C  J.  Davis;  denied  Its  transfer  to  plain- 
tiffs, and  its  ownership  by  them;  and  alleged 
"that  by  operation  of  law  the  title  to  said 
Dote  passed  to  and  became  vested  in  the  said 
administrator,  and  that  he  alone  has  the  right 
to  Bue  and  recover  on  said  note."  Defendant 
also  filed  a  motion  that  plaijitlffs  be  required 
to  give  security  for  costs  and  pressed  It  to 
a  determination.  On  November  30th,  defend- 
ant filed  his  amended  answer.  In  that  plead- 
ing he  admits  "that  the  said  note  is  past  due, 
and  that  he  owes  the  eame";  but  avers  that 
"the  said  administrator  ever  since  his  ap- 
pointment has  been  and  is  now  demanding 
the  payment  of  the  same  to  him  as  adminis- 
trator. •  •  •  has  always  claimed  and 
mil  claims  that  the  said  C.  J.  Davis  never 
assigned  or  transferred  the  said  note  to  plain- 
tiffs, and  that  at  the  time  of  his  alleged  as- 
xlgmnent  to  them  the  said  0.  J.  Davis  was 
Incapable  of  transacting  his  business  or  of 
managing  his  affairs,  and,  if  any  such  itrans- 
fer  or  assignment  was  In  fact  made,  the  same 
was  obtained  throngh  frand  and  undue  in- 
fluence." He  then  avers  his  willingness  "to 
pay  the  said  note  to  whomsoever  It  of  right 
belongs,"  but  "is  in  doubt  as  to  whether  the 
same  should  be  paid  to  plaintiffs  or  the  ad- 
ministrator." He  prays  "that  he  may  be  al- 
lowed to  bring  the  amount  due  on  said  note 
Into  foort,"  and  that  the  administrator  "be 
made  to  Interplead  therefor."  He  was  per- 
mitted to  pay  the  money  Into  the  registry  of 
the  court.  Plaintiffs,  in  their  reply,  in  ef- 
fect charge  that  all  of  the  steps  taken  by  de- 
fendant in  relation  to  this  suit  were  the 
result  of  collusion  between  him  and  the  ad- 
ministrator, who,  it  is  alleged,  "have  at  all 
times  since  the  Institution  of  this  suit  had  a 
Inll,  complete,  and  perfect  understanding  with 
each  other  and  have  been  and  are  conspir- 
ing together  to  defeat  the  plaintiffs  out  of 
the  proceeds  of  said  not&"  One  of  defend- 
ant's attorneys  testified  that,  when  he  prepar- 
ed and  filed  the  motion  for  costs  and  the 
first  answer,  he  did  not  know  of  the  Indorse- 
ment and  delivery  of  the  note  to  plaintiffs  by 


decedent,  but,  supposing  that  he  retained  the 
I>ossessIon  and  ownership  of  the  note  to  the 
date  of  his  death,  and  that  the  title  assert- 
ed by  plaintiffs  was  founded  upon  the  written 
contract  they  had  with  their  father,  advised 
defendant  that  the  legal  title  to  the  note  pass- 
ed from  decedent  to  the  administrator  of  his 
estate,  and  consequently  plaintiffs  could  not 
maintain  their  action.  After  filing  the  an- 
swer, witness  chanced  to  meet  the  attorney, 
who  had  drawn  the  contract,  and  was  In- 
formed by  him  of  the  fact  that  the  note  it- 
self had  been  transferred  by  Indorsement  to 
plaintiffs.  He  then  advised  his  client  to 
file  a  bill  of  interpleader.  It  is  worthy  of 
note  that  this  attorney  prepared  and  present- 
ed the  application  for  the  appointment  of  the 
administrator.  Neither  defendant  nor  the  ad- 
ministrator testified,  and  plaintiffs  offered  no 
testimony  bearing  on  the  subject  of  the  good 
faith  of  defendant  In  filing  his  bill.  After 
the  court  dismissed  the  bill,  defendant  refus- 
ed to  plead  further,  and  this  colloquy  occur- 
red. "By  Mr.  Franklin  (counsel  for  plain- 
tiffs): Will  you  admit  this  Is  the  signature 
of  C.  J.  Davis?  By  Mr.  Wilson  (counsel  for 
defendant) :  I  don't  know  anything  about  It 
Mr.  Franklin :  Show  it  to  your  client  I  can 
swear  to  it  but  don't  want  to.  Mr.  Wilson : 
Mr.  Irving  Davis  (defendant)  says  It  is  not 
like  his  father's  signature  the  way  it  used 
to  be,  whether  his  signature  Just  before  his 
death  or  not  he  doesn't  know."  Mr.  Franklin 
then  testified  that  the  name  signed  to  the  In- 
dorsement was  In  the  handwriting  of  Mr.  C. 
J.  Davis,  and  the  statement  was  suffered  to 
go  unchallenged  by  defendant 

The  conduct  of  defendant  exhibited  In  the 
facts  detailed  clearly  betrays  a  fixed  pur- 
pose to  defeat  the  object  expressed  In  the 
written  contract  As  an  heir  of  the  grantor, 
he  had  a  pecuniary  Interest  to  serve.  The 
appointment  of  an  administrator  was  a  pre- 
liminary step  to  an  attack  on  any  claim  of 
plaintiffs  based  on  the  contract  and  defend- 
ant participated  in.  If  he  did  not  wholly  In- 
stigate, this  initial  movement  The  right  to 
an  administration,  in  the  face  of  a  contract 
that  attempted  to  give  all  of  his  father's 
property  to  plaintiffs,  was  predicated  on  the 
assumption  that  the  contract  by  Its  terms 
does  not  show  a  gift  either  inter  vivos  or 
causa  mortis,  and  that  as  the  legal  title 
to  the  property  was  vested  in  the  grantor  at 
the  time  of  his  death,  it  passed  by  operation 
of  law  to  his  estate,  and  not  to  plaintiffs  as 
the  beneficiaries  of  the  contract  This  view 
finds  support  In  the  case  of  Tye  ▼.  Tye,  88 
Mo.  App.  330,  and  in  the  authorities  there 
cited.  With  the  legal  title  to  the  property 
vested  in  the  administrator,  defendant  ex- 
pected to  destroy  the  efi9cacy  of  the  contract 
by  showing  that  its  execution  by  the  grantor 
was  the  result  of  undue  influence  exerted  over 
him  by  plaintiffs  when  he  was  incapable  of 
transacting  business.  The  success  of  such  ef- 
fort would  clear  the  way  for  defendant  to 
Share  in  the  distribution  of  the  estate.    It  Is 
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not  necessary  to  look  beyond  the  pleadings 
and  record  evidence  In  reaching  a  correct  un- 
derstanding of  the  attitude  of  defendant  to- 
wards the  claim  of  plalntlfTs  asserted  in  this 
action.  Admitting  that  he  owed  the  debt,  he 
actively  contested  plaintiffs'  title  to  It,  as- 
sisted in  the  procurement  of  an  adverse 
claimant,  and  espoused  his  claim. 

A  bin  of  interpleader  cannot  be  maintained 
by  one  who  has  an  Interest  in  the  subject  of 
controversy.  Hathaway  v.  Foy,  40  Mo.  B40; 
Hartsook  v.  Chrlssman  (Mo.  App.)  90  S.  W.  116; 
Groves  v.  Sentell,  153  U.  S.  465, 14  Sup.  Ct  898, 
88  L.  Ed.  785.  Nor  by  one  who  denies  the  title 
of  one  of  the  claimants,  lends  aid  to  another 
in  the  establishment  of  his  claim  (Marvin  v. 
Bllwood,  11  Paige  [N.  T.]  865),  or  Instigates 
a  contest  for  the  fund  in  his  possession 
(Swain  V.  Bartlett,  82  Mo.  App.  642).  He 
who  invokes  this  form  of  relief  must  stand 
in  the  ixwition  of  a  neutral  between  conflict- 
ing claimants,  who  is  in  danger  of  being 
drawn  into  a  controversy  in  which  he  has 
DO  concern  save  as  an  impartial  stakeholder. 
A  manifestation  of  partisanship  for  one  or 
hostility  to  another  claimant  U  incompatible 
with  a  position  of  neutrality,  and  therefore 
destructive  of  an  essential  element  of  the 
right  to  relief.  Arn  v.  Am,  81  Mo.  App. 
133;  Wing  v.  Spaulding,  64  Vt  83,  23  Atl. 
615;  Wells  v.  Miner  (C.  C.)  25  Fed.  533;  Cogs- 
well V.  Armstrong,  77  111.  139;  Patterson  v. 
Perry,  14  How.  Prae.  (N.  T.)  605;  Greene  v. 
Mumford,  4  R.  L  313;  8  Pomeroy'8  Eq.  Juris. 
i  1325;  Tiedeman  on  Eq.  Juris,  i  570;  11 
Ency.  PI.  &  Pr.  458;  Story's  Eq.  Pi.  (9th  Ed.) 
{  297.  Counsel  for  defendant  say  that  his 
opposition  to  the  enforcement  of  plaintiffs' 
claim  ceased  when  he  learned  of  the  fact  that 
hit  father  bad  Indorsed  and  deUvered  the 


note  to  plaintiffs,  and  thenceforth  bis  con- 
duct was  wholly  impartial  and  disinterested. 
It  devolved  on  defendant  to  show  affirma- 
tlvely  that  his  attitude  was  that  of  a  disin- 
terested stakeholder.  Very  po'tlnent  is  this 
excerpt  from  the  opinion  of  Judge  Ellison  in 
Swain  V.  Bartlett,  supra:  "The  whole  the- 
ory upon  which  an  interpleader  is  allowed  is 
that  the  claims  against  the  plaintiff  have 
been  made  against  him  without  his  procure- 
ment (Belcher  v.  Smith,  9  Bing.  82)  and  with- 
out collusion  with  either  claimant  Indeed, 
an  oath  to  that  effect  is,  in  many  jurisdic- 
tions, required  of  him.  In  this  case,  Bartlett 
himself  broaght  the  rival  claim  into  existence 
by  voluntarily  going  into  the  probate  court 
and  having  an  administrator  appointed  to 
the  end  that  there  might  be  contested  claims. 
He  brought  his  trouble  upon  himself."  De- 
fendant has  failed  to  establish  his  neutrality. 
Manifestly,  bis  purpose  now  is  the  same  as  it 
was  at  the  beginning — ^to  use  an  adminis- 
tration as  the  instrument  to  defeat  plaintiffs' 
claim  and  thus  advantage  himself.  Charged 
with  collusion  in  plaintiffs'  reply,  and  burden- 
ed with  the  duty  to  show  impartiality  be- 
tween rival  claimants,  he  failed  to  testify, 
though  present  in  court  during  the  hearing, 
but  relied  on  his  attorney's  want  of  knowl- 
edge of  an  Important  fact  as  an  excuse  for 
the  open  fight  he  made  on  plaintiffs'  title, 
and  even  refused  to  identify  his  own  father's 
signature  to  the  indorsement  on  the  note. 

All  of  the  facts  convince  us,  as  they  did 
the  learned  trial  Judge,  that  defendant,  not- 
withstanding the  averments  of  his  amended 
answer,  is  yet  engaged  In  waging  war  on  plain- 
tiffs' title,  and  this  he  cannot  do  in  the  guise 
of  a  disinterested  stakeholder. 

The  Judgm«it  is  affirmed.    All  concur. 
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MOORB  V.  STATE. 
(Coart  of  Criminal  Appeals  of  Texaa.    March 

14,  1906.    On  Rehearing,  Jnne  28,  1906.) 
1.  CanfiNAi.  Law  —  Venue  —  Remand— CoN- 

8TBU0TION   OF  JUDGMENT. 

The  judgment  of  the  district  conri:  of  F. 
coanty  reciting  that  the  venue  in  the  cause  had 
been  improperly  changed  to  .that  county  from 
the  district  court  of  L.  county,  by  reason  where- 
of the  district  court  of  F.  county  had  no  juris- 
diction of  the  cause,  and  adjudging  that  the 
cause  be  stricken  from  the  docket  of  said  court, 
and  transferred  back,  to  the  district  court  of  Lk 
connty,  with  all  papers  in  the  cause,  Is  not  a 
diamissal  of  the  cause,  but  merely  a  retransfer 
of  It 
S.  Same— Pbocedubx. 

Code  Crim.  Proc  art  475,  providing  thab 
when  a  cause  has  been  Improvidently  trans- 
ferred  to  a  court  which  has  no  jurisdiction  of 
it,  such  court  shall  order  it  retranaferred  to  the 
proper  court,  the  same  proceedings  to  be  had 
as  in  the  case  of  the  original  transfer,  has  no  ap- 
plication to  transfers  on  change  of  venue,  where 
tli<  cause  goes  from  one  county  to  another,  bnt 
only  to  transfers  from  one  court  to  another  in 
the  county  in  which  the  indictment  was  pre- 
ferred, for  the  purpose  of  taking  it  from  a  court 
not  having  jurisdiction  to  one  having  it. 
8.  Sams  —  ApItsai.  —  Biii  o»  Bxckptiohs  — 

Change  or  Ventte. 

To  authorize  review  on  appeal  of  the  action 
of  the  court  in  changing  the  venue,  a  bill  of 
•xceptions  must  be  reserved  in  the  county  from 
which  the  venue  was  changed. 

(Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  g  2837.] 

4.  Sams— Change  or  Venue— Paoor  or  Pbej- 

UDICB. 

The  fact  that  on  a  motion  In  L.  county, 
where  the  indictment  was  presented,  to  change 
the  venue,  the  conrt  found  that  prejudice  ex- 
isted In  B.  connty  which  would  prevent  de- 
fendant having  a  fair  trial  there,  and  changed 
the  venue  to  F.  connty,  does  not  show  error  in 
the  refusal  of  the  court  of  D.  county,  on  the 
venue  being  transferred  there  at  a  subsequent 
term,  to  transfer  the  venue  to  another  county, 
as  the  feeling  in  D.  county  towards  defendant 
may  have  changed. 
B.  Wttnesse.s— I/Eadino  Qukstiors. 

The  question  asked  a  witness  in  a  homicide 
case  "Did  defendant  stoop  as  he  came  along 
the  fence  with  the  gun  in  his  hand?"  is  not 
snfllciently  suggestive  of  a  desired  answer  as 
to  make  it  prejudicial  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Oent.  Dig.  Witnesses,  g  838.] 

6.  Cbiminai.  Law— Habmlebs  Ebbob— Ques- 
tion TO  Witness. 

Allowing  the  question  in  a  homicide  case, 
whether  or  not  witness  saw  or  knew  of  a  pistol 
beins  put  in  the  pocket  of  deceased  while  lying 
on  the  ground,  was  not  prejudicial  to  defend- 
ant ;  it  having  been  answered  in  the  negative. 

[E3d.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  g  3130.] 

7.  Same  —  Ghabactgb  op  Deceased  —  Evi- 

DENCe. 

Where  defendant  in  a  homicide  case  was  re- 
lying for  a  defense  on  threats  made  by  deceased, 
and  a  previous  assault  by  deceased  on  defendant 
was  shown,  it  was  not  error,  as  allowing  the 
state  to  prove  the  good  character  of  deceased, 
to  permit  it  to  ask  defendant  on  cross-examina- 
tion whether  there  had  been  any  charge  against 
deceased  except  the  one  in  which  the  difficulty 
occnrred  between  them. 
&  Same— Evidence— Declaration. 

Evidence  that  a  few  minutes  after  the 
shooting,  as  witness  entered  the  place  wliere  de- 
ceased was  lying,  struggling  and  groaning  and  in 
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great  agony,  deceased  exclaimed,  "Why  did  be 
do  it?"  is  admissible;  the  idea  of  a  concocted 
story  being  precluded. 

[Ed.  Note. — For  cases  In  point,  ses  vol.  14, 
Cent.  Dig.  Criminal  Law,  g  811.] 

9.  Same— Motive— Evidence. 

The  admission  in  a  homicide  case  of  an  In- 
dictment against  deceased,  found  before  the  kill- 
ing, charging  with  aggravated  assault  against 
defendant,  is  harmless,  even  if  it  is  not  ad- 
missible to  show  motive;  the  facts  in  re- 
gard to  the  assault  of  defendant,  forming  the 
basis  of  said  indictment,  having  been  fully 
proved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  g  3138.] 

10.  Homicide — Sklf-Defense— Instructions. 
A  charge  is  not  erroneous  as  making  self- 
defense  depend  on  defendant  being  attacked 
where  it  also  states  that  the  homicide  was  justi- 
fiable If  it  reasonably  appeared  to  defendant 
from  the  demonstration  of  deceased  that  he  was 
in  danger  of  death  or  serious  bodily  harm. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  g  620.] 

11.  Suhdat- Receiving  and  Entebiro  Veb- 

DICI. 

A  verdict  may  be  received  and  entered  on 
the  minutes  on  Sunday. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Sunday,  g  82.] 

12.  Criminal  Law  —  Judgment  —  Time  ot 
Bntby— Recitals. 

The  recitation  in  a  judgment  that  on  » 
certain  day,  which  was  a  Sunday,  there  was  re- 
turned into  court,  and  received  by  it  and  "ib 
here  now  entered  on  its  minutes,"  a  certain 
verdict,  does  not  show  that  the  judgment  was 
entered  on  that  day. 

On  Rehearing. 

13.  Same— Continuance— Absent  Witness- 
Showing  Diligence. 

•  An  application  for  a  second  continuance 
for  an  absent  witness,  who  had  been  indicted 
for  perjury  and  was  a  fugitive  from  justice, 
stating  merely  that  Information  had  recently 
been  received  by  defendant  that  he  was  in  a  cer- 
tain county  in  another  state,  and  that  there 
had  not  been  time  to  ^t  his  deposition,  is  in- 
sufficient in  not  showing  the  efforts  to  ascer- 
tain the  whereabouts  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  g  1336.J 

14.  Same  —  Change  of  Venue  —  Remand  — 
Jurisdiction. 

Where  the  court  to  which  venue  is  erron- 
eously changed  retransfers  the  case  to  the  court 
from  which  it  came,  the  latter  acquires  juris- 
diction. 

Appeal  from  District  Conrt,  Delta  County; 
R.  L,  Porter,  Judge. 

R.  H.  Moore  was  convicted  of  manslaughter, 
and  appeals.    AfDrmed. 

B.  B.  Sturgeon,  B.  M.  McMahan,  Fred  Dud- 
ley, and  Bennett  &  Spearman,  for  appellant. 
Jas  H.  Lyday,  McGrady  &  McMahon,  and 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  eonviot- 
ed  of  manslaughter,  and  his  punishment  fix- 
ed at  five  years'  confinement  in  the  peniten- 
tiary. 

The  opinion  delivered  on  the  former  ap- 
peal is  found  In  79  S.  W.  565,  10  Tex.  Ct  Rep. 
26.    To   dispose   of    some   of   the   questiona 
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arising  on  tbe  plea  to  the  Jurisdiction  and 
the  motion  to  change  the  venue,  It  is  neces- 
sary to  recite  a  brief  history  of  the  case.  The 
killing  occurred  in  Lamar  county,  and  on 
Change  of  venue  was  transferred  to  Fannin 
county.  Oonvlctlon  was  had.  Appeal  was 
prosecuted  resulting  in  a  reversal,  because 
of  error  In  changing  the  venue  to  Fannin 
county.  When  the  case  was  first  called  In 
Lamar  county,  motion  was  made  by  appellant 
to  change  the  venue  to  Red  River  or  Delta 
county.  After  hearing  the  testimony  the 
court,  as  before  stated,  seut  the  case  to  Fan- 
nin county.  One  of  the  questions  upou  which 
reversal  occurred  was  the  order  of  the  court 
changing  the  venue  to  Fannin  county.  When 
tbe  mandate  was  returned  to  the  district 
court  of  Fannin  county,  the  court  there  en- 
tered an  order  returning  the  case  to  Lamar 
coonty.  It  is  urged  that,  by  the  peculiar 
verbiage  of  tbe  judgment  retransferring  the 
case,  the  prosecution  was  actually  dismissed 
from  the  docket,  and  therefore  It  was  neces- 
sary to  find  another  indictment  in  order  to 
further  prosecute  appellant.  The  Judgment 
retransferring  the  case,  among  other  things, 
recites  that  the  venue  in  said  cause  bad  been 
improperly  and  erroneously  changed  to  Fan- 
nin county,  Tex.,  from  the  district  court  of 
Tjamar  county,  at  a  former  term  of  said  dis- 
trict court  of  Lamar  county;  and  it  further 
appearing  that  by  reason  thereof  the  district 
court  of  Fannin  county  has  no  Jurisdiction 
of  said  cause.  "It  is  ordered,  adjudged,  and 
decreed  by  the  court  that  said  cause  be  stride- 
en  from  the  docket  of  this  court,  and  the 
cause  be  transferred  back  to  the  district  court 
of  Lamar  county,  of  the  Sixth  Judicial  dis- 
trict, and  that  the  clerk  of  this  court  trans- 
mit to  the  clerk  of  tbe  district  court  of  La- 
mar county,  for*  tbe  Sixth  Judicial  district, 
forthwith,  all  of  the  papers,  records,  and 
mandates  in  this  cause,  togeth»  with  tbe  bill 
of  Indictment  and  the  appearance  bond  of 
defendant  herein,  to  be  refiled  and  dodieted 
by  said  clerk  of  the  district  court  of  Lamar 
county,  Tex.,  on  the  docket  of  said  court, 
together  with  a  certified  copy  of  this  order 
and  decree."  We  cannot  concur  with  the 
view  of  counsel  that  this  was  a  dismissal  of 
tbe  prosecution.  The  wording  of  tbe  decree 
and  order  itself  excludes  this  Idea,  and  shows 
the  only  purpose  of  entering  the  decree  was 
to  retransfer  the  case  to  Lamar  county  in 
obedience  to  the  mandate  of  tbe  Court  of 
Criminal  Appeals.  There  is  nothing  to  indi- 
cate the  purpose  on  the  part  of  tbe  state  In 
making  tbe  motion  to  retransfer,  or  tbe  court 
In  entering  the  Judgment  thereon,  to  dismiss 
the  prosecution.  The  only  purpose  was  to 
send  the  case  back  to  Lamar  county.  Nor  do 
we  think  that  article  475  Code  Civ.  Proc.  has 
any  reference  to  cases  that  have  been  im- 
properly transferred  on  change  of  venue. 
That  article  has  reference  only  to  cases  that 
have  been  Improperly  transferred  from  one 
court  to  another  in  tbe  county  where  the  In- 
dictment was  preferred;  that  is,  from  a  court 
not  having  Jurisdiction  to  one  that  did.    It 


has  no  connection  with  or  relation  to  trans- 
fers on  change  of  venue  where  tbe  cases  go 
from  one  county  to  another.  When  the  court 
met  in  Lamar  county,  tbe  Judge  transferred 
tbe  case  on  change  of  venue  to  Delta  county, 
and  It  seems  from  the  bill  of  exceptions  and 
the  record  that  be  used  the  former  applica- 
tion of  tbe  appellant  to  change  the  venue  as 
the  basis  for  bis  action.  We  will  let  that 
matter  rest  with  the  statement  that  a  bill 
of  exceptions  was  not  reserved  in  Lamar 
county  to  the  action  of  tbe  court  changing 
tbe  venue  to  Delta  county.  In  order  to 
bring  before  tbe  court  for  review  on  appeal 
tbe  action  of  tbe  court  changing  the  venue 
from  one  county  to  another,  a  bill  of  excep- 
tions must  be  reserved  In  the  county  from 
which  the  venue  was  changed.  This  was 
not  done. 

When  the  case  was  called  in  Delta  county 
for  trial,  plea  to  the  Jurisdiction  was  urged, 
insisting  that  the  prosecution  had  been  dismis- 
sed In  Fannin  county.  It  was  further  urged 
that  tbe  change  of  venue  should  have  gone 
from  Fannin  to  Red  River.  We  do  not  pur- 
pose discussing  this  matter  any  further,  and 
dispose  of  It  by  the  statement  that  a  bill  of 
exceptions  was  not  reserved  as  above  stated. 
This  motion  having  been  overruled,  appellant 
filed  an  application  to  change  tbe  venue  from 
Delta  to  Red  River  county.  The  evidence 
introduced  and  tbe  grounds  relied  upon  as  a 
basis  for  this  change  of  venue  was  the  for- 
mer decree  in  Lamar  county,  wherein  the  court 
adjudicated,  in  the  first  Instance,  that  the  same 
condition  of  things  existed  in  Delta  as  In 
Lamar  county,  and  In  which  the  court  re- 
fused to  change  tbe  venue  to  Delta  on  account 
of  such  condition.  Tbe  state  controverted 
this  and  introduced  in  support  thereof  the 
testimony  of  tbe  sheriff  of  Delta  county. 
His  evidence  was  to  the  effect  that  there  was 
no  such  prejudice  against  appellant  as  pre- 
cluded a  fair  trial;  and  further  attacked 
the  only  compurgator  of  appellant  by  show- 
ing he  was  a  comparative  stranger  in  tbe 
county,  not  having  lived  there  more  than  one 
or  two  years,  and  that  bis  means  of  knowl- 
edge was  not  sufBcient  to  Justify  bis  svp- 
porting  affidavit.  The  circumetances  found 
by  tbe  court  existing  In  Delta  county  origi- 
nally may  have  been  true  or  not  Elven  if 
they  were  true  at  the  time  the  court  so  held, 
it  would  not  be  conclusive  evidence  of  the 
fact  that  tbe  condition  of  public  sentiment 
bad  not  changed,  and  It  would  not  be  suffi- 
cient as  a  predicate  for  this  court  to  bold 
erroneous  the  ruling  of  the  trial  court  In 
the  subsequent  application,  in  order  to  have 
raised  such  question  properly,  the  condition 
of  tbe  public  sentiment  in  regard  to  appellant, 
and  that  It  was  adverse,  should  have  been 
made  to  apear  by  the  evidence  and  incorpo- 
rated in  bill  of  exceptions  on  the  second  ap- 
plication. The  fact  that  the  court  bad,  at  a 
former  term  in  Lamar  county,  adjudicated 
that  the  circumstances  were  adverse  to  ap- 
pellant having  a  fair  trial  In  Delta  county. 
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was  not  a  safflclent  basis  for  the  cbange  of 
venae  on  the  eubsequeut  appUcatiOD  from 
Delta  county.  As  we  understand  the  law  In 
this  state,  the  fact  that  prejudice  may  exist 
at  one  term  of  the  court  Is  not  eldence 
tbat  It  exists  at  a  subsequent  term.  The 
condition  of  the  public  feeling  may  have 
undergone  a  change,  and  the  only  evidence  we 
have  In  regard  to  it  Is  from  the  sheriff,  which 
shows  that  there  was  no  such  prejudice  In 
the  connty  as  militated  against  a  fair  and 
Impartial  trial.  So  there  was  no  error  in 
the  court  refusing  to  change  th'e  venue  from 
Delta  to  Red  River  county  as  this  record 
presents  the  matter  to  this  court 

Miss  Jennings  testified  that  she  saw  defend- 
ant, just  before  the  shooting,  coming  towards 
South  Main  street,  along  the  partition  fence 
between  defendant's  house  and  the  Brown 
house,  where  deceased  then  was  with  the  gun 
In  bis  band  The  state  then  asked  the  fol- 
lowing question:  "Did  the  defendant  stoop 
as  he  came  along  the  fence  with  the  gun  In 
his  hands?'  Objection  was  urged  to  this 
qnestlon  as  being  leading  and  suggestive  of 
the  desired  answer;  and  tbat  it  was  intend- 
ed by  this,  to  show  that  appellant  was  slip- 
ping up  on  the  deceased.  The  objections  being 
overruled,  she  answered  in  the  affirmative. 
While  the  question  may  have  been  somewhat 
leading  in  Its  character,  yet  the  answer  was 
proper,  If  the  question  had  lieen  free  from  the 
intimation  of  its  being  leading.  It  is  hardly 
snffidently  suggestive  of  an  answer  on  the 
part  of  tbe  witness  that  appellant  was  slip- 
ping np  on  the  deceased.  The  fact  that  be 
was  going  along  the  fence  In  a  stooping  posi- 
tion was  clearly  admissible;  and  If  It  be 
conceded  tbat  tbe  question  was  leading  In 
Its  character,  still  It  Is  not  of  sufficient  Im- 
portance to  require  a  reversal.  But  it  did  not 
necessarily  suggest  an  affirmative  answer. 

Dr.  Hooks  was  asked  If  he  saw  a  stranger 
or  anybody  place  a  pistol  In  the  pocket  of 
deceased  while  stooping  over  him;  and 
whether  or  not  be  knew  a  pistol  was  placed 
in  the  pocket  of  deceased  while  lying  on  the 
ground.  Objection  was  urged,  and  over- 
ruled; and  the.  answer  was  in  the  negative. 
Tbls  could  not  have  injured  appellant.  An 
affirmative  answer  might  have  possibly 
made  this  ruling  error.  But  as  the  answer 
was  In  the  negative  there  was  nothing  drawn 
ont  from  the  witness  calculated  to  injure  ap- 
pellant 

Appellant  on  cross-examination  was  asked, 
whether  or  not  there  had  ever  been  any 
charge  against  McLaughlin,  the  deceased, 
except  the  one  In  which  the  difficulty  oc- 
curred between  appellant  and  McLaughlin. 
Tbe  answer  was  in  the  negative.  The  objec- 
tion was  that  It  tended  to  place  McLaugh- 
lin's character  In  issue  before  the  jury.  Tbe 
court  qualifies  the  bill  by  stating  that  ap- 
I)ellant  bad  voluntarily  testified  to  some  re- 
ports in  regard  to  the  deceased  seeking  to 
bum  certain  houses.  Whether  this  qnallfl- 
catlon  has  anything  to  do  with  the  bill  or 


not  we  do  not  see  how  this  testimony  could 
have  injured  appellant  He  was  relying 
upon  threats  made  by  deceased.  Deceased 
had  made  a  previous  assault  upon  appellant 
which  was  shown.  We  do  not  believe  there^ 
was  any  error  in  admitting  this  testimony. 
Nor  is  it  In  conflict  with  the  former  opinion 
of  this  court  in  this  case,  where  the  state 
was  erroneously  permitted  to  prove  the  good 
character  of  deceased  and  his  chivalrous 
bearing  towards  women. 

Witness  Maxwell  was  permitted  to  testify 
that  when  he  entered  the  store  where  de- 
ceased was  lying  on  his  back,  with  his  bead 
in  Mrs.  Breneman's  lap,  he  was  struggling 
and  groaning  and  in  great  agony ;  and  that  he 
exclaimed,  "Why  did  he  do  it?"  This  was  in 
a  very  few  moments  after  the  shooting  oc- 
curred. Witness  had  gone  hurriedly  the- 
dlstance  of  about  100  yards;  and  deceased 
was  shown  to  be  in  great  agony — predluding 
the  idea  of  a  concocted  story.  It  was  not 
urged  that  this  was  an  opinion  of  the  wit- 
ness, put  in  the  form  of  a  query.  The  main 
Insistence  was  that  It  was  not  res  gestae,  and 
did  not  preclude  the  Idea  that  parties  had  so 
worked  upon  his  mind  as  to  induce  him  to 
make  the  statement  The  bill  of  exceptions 
shows  none  of  the  environments  further  than 
as  stated,  and  we  think  precludes  any  Idea  of 
a  concocted  story. 

Nor  was  there  any  error  In  admitting  In 
evidence  the  indictment  against  deceased, 
charging  him  with  an  aggravated  assault  up- 
on appellant  This  was  a  previous  matter, 
and  It  was  introducible  for  the  purpose  of 
showing  the  relations  of  the  parties  and  the 
motive  on  the  part  of  appellant.  ■  Crass  v. 
State,  81  Tex.  Or.  R.  812;  20  S.  W.  579. 

Objection  is  urged  to  the  thirteenth,  four^ 
teenth,  and  fifteenth  paragraphs  of  the 
charge,  because  they  made  appellant's  right 
of  self-defense  depend  upon  the  fact  that  he 
was  "attacked"  by  deceased.  These  charges, 
taken  as  a  whole,  are  not  snbject  to  this  criti- 
cism, as  we  understand  them;  but  present 
clearly.  In  appellant's  favor,  the  law  of  self- 
defense.  To  illustrate,  the  court  charges  the 
Jury:  "Homicide  is  Justifiable,  and  is  no 
ofFense  against  the  law  when  committed  In 
necessary  self-defense.  This  occurs  when 
one  is  attacked  in  such  a  manner  as  to  pro- 
duce in  his  mind  a  reasonable  apprehension 
of  death  or  serious  bodily  injury,  (^  where 
It  reasonably  appears  to  one  from  the  act  or 
acts  coupled  with  the  words  of  the  person 
killed  that  he,  the  slayer,  is  thereby  In 
danger  of  death  or  serious  bodily  Injury, 
and  he  kills  to  protect  himself  from  such 
danger,  then  such  killing  Is  deemed  to  be 
Justifiable  self-defense:"  Again,  "When  a 
person  is  attacked  by  his  adversary,  and  his 
adversary  makes  a  demonstration  as  if  to 
draw  a  weapon  and  his  adversary  retreats, 
and  it  reasonably  appears  to  tbe  person  so 
attacked,  or  against  whom  the  demonstra- 
tion Is  made,  that  his  adversary  Is  only  re- 
treating for  tbe  purpose  of  getting  in  to  a 
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bettir  attitude  or  condition  to  carry  on  or 
renew  such  attack,  then  the  person  so  at- 
tacked or  the  person  against  whom  the  dem- 
onstration has  been  made  has  the  right  to 
Inflict  yiolence  upon  his  adrersarr  so  long 
aa  such  reasonable  appearances  of  danger 
continue."  The  same  charge  Is  given  in  con- 
nection with  threats.  This  charge  is  favor- 
able to  appellant  It  is  true  that  he  charges 
with  reference  to  an  attack,  but  the  charge 
goes  further  and  gives  the  appearances  of 
danger  Independent  of  the  attack,  and  in  the 
alternative.  So  it  places  before  the  Jury 
two  avenues  of  escape  for  appellant  along 
the  theory. of  aelf-defense,  independent  of 
threats;  and  then.  In  addition  gives  the  same 
charges  In  connection  with  threats.  Swain's 
Case,  86  S,  W.  835,  12  Tex.  <3t  Bep.  812; 
Phipps  v.  State,  34  Tex.  Or.  B.  660,  and  608, 
81  8.  W.  897,  are  not  In  point  In  those 
cases  the  charge  on  self-defense  confined  ap- 
pellant's right  to  an  attack,  omitting  the 
question  of  appearances  of  danger  from  any 
other  view  than  frbm  such  attack.  In  this 
case,  however,  he  is  given  the  benefit  of  both 
theories,  and  instead  of  It  being  injurious, 
In  our  Judgment,  It  was  favorable  to  appel- 
lant 

Appellant  assigns  error  cm  the  recitation 
In  the  judgment  that  the  verdict  was  re- 
ceived, and  the  Judgment  entered  on  June^ 
25, 1905,  and  that  this  court  Judicially  knows 
that  day  was  Sunday.  It  is  shown  that  the 
case  came  on  for  trial  on  the  20tfa  of  June. 
The  Judgment  makes  the  following  recita- 
tion to  regard  to  the  return  of  the  jury  into 
court  to  wit:  "June  26,  1905,  were  brought 
Into  open  court,  by  the  proper  officer,  and  de- 
fendant and  his  counsel  being  present,  and 
in  due  form  of  law  returned  Into  open  court 
the  following  verdict  which  was  received 
by  the  court,  and  is  here  now  entered  upon 
the  mtontes  of  the  court,  to  wit;"  and  then 
follows  the  verdict  It  la  contended  that  the 
court  will  take  Judicial  knowledge  of  the 
fact  that  June  25,  1905.  was  Sunday.  Con- 
cede this  to  be  true,  this  recitation  does  not 
show  that  the  Judgment  was  entered  on  that 
day.  It  simply  recites  the  fact  that  the  ver- 
dict was  received  and  entered  upon  the  min- 
utes of  the  court  As  to  the  legal  authority 
for  this  act,  there  can  be  no  question. 
This  is  not  a  sufficient  showing  that  the 
Judgment  was  entered  on  Sunday,  and  It 
will  be  noted  in  this  connection  that  the  point 
was  raised  for  the  first  time  on  appeal,  and 
was  not  urged  In  the  court  below.  If,  as  a 
matter  of  fact,  the  judgment  was  entered  on 
Sunday,  It  was  easilv  susceptible  of  proof. 
There  is  no  evidence  showing  that  the  Judg- 
ment was  so  entered,  and  the  recitations  In 
the  Judgment  do  not  manifest  that  the  judg- 
ment was  entered  on  Sunday.  Brown  v. 
State,  32  Tex.  Cr.  R.  19,  22  S.  W.  596.  It 
is  unnecessary,  in  the  condition  of  the  record 
aa  this  point  Is  presented,  to  discuss  further 
the  question  as  to  whether  a  judgment  can 
be  entered  on  Sunday,  where  the  verdict  Is 


returned  on  that  day.  It  to  not  Bbown  tbzt 
such  was  the  case  here,  and  therefore  'wre  do 
not  discuss  that  phase  of  the  law. 

Without  reviewing  the  bills  of  exception 
at  length  to  regard  to  the  argument  of  at- 
torneys for  the  prosecution,  we  are  of  oip\D- 
Ion  that  as  qualified  by  the  trial  judge,  the 
argument  did  not  go  sufficiently  beyond  what 
was  right  and  proper  to  authorize  a  reversal. 
Much  of  the  argument  complained  of  was  in 
reply  to  statements  made  by  appellant's 
counsel.  As  the  record  is  presented  to  us 
we  do  not  believe  the  errors  complained  of 
are  of  such  importance  as  require  a  rever- 
sal of  the  Judgment,  and  it  to  therefore  af- 
firmed. 

On  Rehearing. 

At  the  Dallas  term,  the  judgment  was 
affirmed.  On  motion  for  rehearing  It  was 
transferred  to  the  present  term  for  disposi- 
tion. 

Appellant  instots  that  the  original  opinion 
to  in  several  respects  erroneoua  Among 
others,  that  we  should  have  reversed  t>ecanse 
of  a  failure  of  the  trial  court  to  grant  a  con- 
tinuance. The  court  quallfytog  the  bUI  says 
that  there  had  been  a  previous  application 
for  continuance  which  had  been  overmled 
for  one  of  the  witnesses,  and  tliat  the  dili- 
gence was  totally  Insufficient  for  both  wit- 
nesses. In  regard  to  the  second  witness,  he 
was  Indicted  for  perjury,  and  was  a  fugitiTe 
from  Justice,  and  the  application  states  that 
toformation  had  recently  been  received  by 
appellant  to  the  effect  that  witness  was  prob- 
ably In  Miller  county.  Ark.,  and  no  effort 
had  been  made  to  get  hto  testimony  because, 
since  the  alleged  discovery  of  his  where- 
abouts, sufficient  time  had  not  elapsed  to 
prepare  the  depositions.  We  do  not  believe 
the  showing  was  sufficient  The  appUcatia 
does  not  show  the  efforts  to  ascertain  tlie 
whereabouts  of  the  witness  who  bad  left  tlie 
state,  and  In  addition  to  this,  the  fact  that 
he  was  indicted  for  perjury  would  strength- 
en the  proposition  that  they  would  not  be 
able  to  find  and  obtain  his  testimony.  This 
being  a  subsequent  application,  the  questloo 
of  diligence  Is  much  more  Important  and 
requisite  than  if  It  had  been  the  first  applica- 
tion. We  do  not  believe  there  was  any  error 
In  the  court's  refusal  to  continue  the  case. 

Without  going  into  a  restatement  of  the 
facta  In  regard  to  the  change  of  venue  from 
Lamar  to  Fannin  county,  and  retransfer  to 
Lamar  and  filing  and  redocketlng  the  ca^ 
in  Llimar  county,  we  refer  to  the  original 
opinion  for  these  matters.  Perhaps  it  may 
be  necessary  to  state  tlUs  much  in  addition 
in  regard  to  the  transfer  from  Lamar  to 
Delta  county  after  the  case  had  been  retrans- 
ferred  to  Lamar  from  Fannin  county.  When 
the  case  was  called  In  Lamar  county,  aft^r 
Its  retransfer,  it  Is  stated  in  the  bill  of  excep- 
tions that  Judge  Denton  (of  the  Lamar  dis- 
trict court)  sustained  appellant's  demurrer 
to  the  state's  contest  of  his  original  applica- 
tion for  a  change  of  venue  from  Lamar  to 
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D«ltB  county.  It  was  upon  the  bearing  of 
this  original  appUcatiim  that  Judge  Denton 
transferred  the  case  to  Fannin  county,  over 
the  protest  of  appellant,  and  It  was  upon  ap- 
pellant's appllcatim  that  the  case  was  re- 
tnmed  from  Fannin  to  Lamar  county.  When 
Jodge  Denton  sustained  appellant's  demurrer 
to  the  state'B  contest,  after  the  retransfer, 
be  ordered  the  case  sent  to  Delta  county. 
It  Is  contended  by  appellant  that  In  doing 
this,  Judge  Denton,  haying  eliminated  the 
state's  contest,  acted  upon  the  original  ap- 
plication to  change  the  venue,  filed  at  a  pre- 
Tions  term  of  the  court  an  a  b""t8  of  the 
wder  changing  the  yenne  to  Delta  county; 
and  that  this  was  error,  because  Ijamar 
county  was  without  Jurisdiction  to  entertain 
the  case  on  retransfer  from  Fannin  county. 
In  fact,  as  we  understand  appellant's  con- 
tention, when  the  case  was  retransferred 
from  Fannin  to  Iiamar  county,  by  the  pe- 
collar  expression  of  the  judgment  the  cauB« 
was  entirely  dismissed,  and  that  all  Jurisdic- 
tion or  attempted  Jurisdiction  In  Lamar 
county  by  reason  of  the  transfer  was  void, 
and  that  court  conld  not  acquire  Jurisdic- 
tion. If  the  order  of  retransfer  from  Fannin' 
to  Lamar  county  was  correct,  then  Lamar 
oonnty  obtained  Jurisdiction,  and  Judge 
Denton  had  authority  to  dispose  of  the  case 
as  If  it  had  not  been  transferred  to  Fannin. 
We  are  of  opinion  that  the  retransfer  and 
redocketing  and  refiling  of  the  case  In  Lamar 
county  waa  legal,  and  that  court  obtained 
Jurisdiction  and  authority  over  the  case  and 
the  person  of  the  defendant  Defendant  ap- 
peared before  the  court,  and  was  present  in 
court  at  the  time  the  order  was  entered 
changing  tbe  venue  from  Lamar  to  Delta 
county,  and  made  no  objection,  and  reserved 
no  exception.  When  the  case  was  called  In 
Delta  county,  plea  was  filed  to  the  Jurisdic- 
tion of  Delta  county,  because  of  the  fact  that 
the  case  was  Improperly  transferred  from 
Lamar  to  Delta  county.  We  do  not  agree 
with  appellant's  contention  in  regard  to  this 
matter.  We  believe.  In  the  first  Instance, 
that  Lamar  county  had  Jurisdiction;  and 
wcond.  that  Judge  Denton  had  the  author- 
ity, either  of  his  own  motion,  or  for  any  of 
tbe  reasons  set  ont  in  the  statute,  to  change 
the  venne.  He  did  have  the  authority  to 
change  tbe  venue,  and  in  our  Judgment  if 
appellant  wanted  to  raise  any  question  In  re- 
gard to  that  change  of  venue,  and  the  orders 
moving  the  case  from  Lamar  to  Delta,  he 
Aould  have  reserved  bla  bill  of  exceptions 
at  tiie  time  tiie  order  was  entered  in  Lamar 
county.  Onr  statute  requires  this,  and  the 
Uniform  and  unbroken  line  of  decisions  in 
this  state  sustains  this  view.  If  as  a  matter 
of  law  or  In  fact  Lamar  county  did  not  ac- 
qnlre  Jnrladiction  by  reason  of  the  retransfer 
from  Fannin  to  Lamar,  then  appellant's 
contention  would  be  correct;  and  the  au- 
thorities cited  by  him  would  be  in  point  and 
nistaln  that  contention.  But,  as  before 
stated,  we  art  of  ofrfnion  tbat  Lamar  county 


did  bave  Jurisdiction  by  reason  of  the  trans- 
fer from  Fannin  to  Lamar  county. 

This  plea  to  the  Jurisdiction  of  Delta  coun- 
ty  being  overruled,  appellant  filed  an  appli- 
cation to  change  the  venue  from  Delta  to 
Red  River  county,  relying  mainly  upon  the 
previous  ruling  of  Judge  Denton,  overrul- 
ing appellant's  original  application  to  trans- 
fer It  to  Delta,  and.  ordering  it  to  Fannin 
county,  contending  that  this  order  of  Judge 
Dentcni  at  tbe  previous  term  of  tbe  court  was 
res  adjndicata  of  conditions  in  Delta  coun- 
ty as  being  adverse  to  appellant  obtaining 
a  fair  trial  in  that  county.  One  of  appel- 
lant's counsel  also  testified  in  tbe  case  iden- 
tifying these  matters  and  connecting  them 
up  so  as  to  show  that  there  was  no  further 
application  made  to  change  the  venue  from 
Lamar  county  than  that  originally  filed  by 
appellant  The  state  introduced  the  testi- 
mony of  Tubervllle,  sheriff  of  Delta  county, 
showing  that  appellant  under  existing  con- 
ditlona,  could  obtain  a  fair  trial  in  said  coun- 
ty. Tbe  trial  Judge  explains  this  bill  of 
exceptions  at  some  length,  showing  that 
when  the  case  was  transferred  from  Lamar 
to  Delta  there  was  no  objection  in  Lamar 
county  urged  by  appellant  and  the  matters 
were  raised  for  the  first  time  in  Delta  coun- 
ty. In  impaneling  the  Jury  he  saw  nothing 
to  Indicate  tbat  there  was  any  sufficient  feel- 
,lng  In  the  county  to  authoriee  the  conclusion 
that  appellant  could  not  obtain  a  fair  trial. 
Be  that  as  it  may,  tbe  only  testimony  tbat 
was  introduced  as  to  the  then  condition  of 
the  public  mind  and  state  of  feeling  in  Delta 
county  was  tlirough  the  testimony  of  the 
sheriff  of  Delta  county.  So  we  gather  from 
the  contest  over  this  application  to  change 
the  venue  from  Delta  to  Red  River  county 
that  appellant  relied  upon  the  previous  or- 
ders and  rulings  of  Judge  Denton  in  Lamar 
county,  finding  that  a  state  of  filing  at 
that  time  existed  in  Delta  county  which  au- 
thorized blm  to  refuse  In  the  first  Instance 
to  transfer  the  case  to  that  county;  and  the 
state,  by  the  testimony  of  tbe  sheriff,  that 
at  the  time  of  the  trial  such  a  state  of  feel- 
ing did  not  exist  It  has  been  the  uniform 
ruling  in  this  state  In  regard  to  this  question 
that  the  condition  and  state  of  feeling  in  tbe 
county  at  a  prior  term  of  the  court  Is  not  tbe 
criterion  of  the  condition  and  state  of  feel- 
ing at  a  subsequent  term  of  the  court  We 
are  cited  to  Blaln  v.  State,  34  Tex.  Or.  R. 
448,  81  S.  W.  S68,  to  sustain  tbe  contention, 
we  suppose,  tbat  tbe  state  of  feeling  as  found 
by  Judge  Denton  originally  existing  in  Delta 
county  still  existed  subsequently  and  at  the 
time  of  the  application  for  a  change  of  venue 
from  Delta  to  Red  River  county.  If  such 
was  the  intended  contention,  the  Blaln  Case 
does  not  support  It  as  we  understand  the 
case.  In  the  Blaln  Case  this  language  Is 
fotmd:  "These  records  show  tbat  on  tbe  18th 
day  of  July,  1892,  as  to  said  case,  wbidi 
was  an  indictm«it  for  murder,  there  exist- 
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ed  against  the  defendant,  In  connection  with 
said  case,  so  great  a  prejudice  that  be  could 
not  get  a  fair  and  Impartial  trial,  in  the  opin- 
ion of  the  Judge  tiying  the  motion  for  a 
change  of  venne,  and  that  this  state  of  prej- 
udice Btlll  existed  against  defendant  on  July 
25,  1894,  In  said  case,  which  was  a  new  in- 
dictment  for  the  same  charge  of  murder. 
Said  records,  giving  them  tbeir  fullest  effect, 
only  showed  that  In  connection  with  said 
charge  of  murder  there  existed  prejudice  at 
that  time  against  defendant.  It  cannot  be 
held,  as  claimed,  that  they  show,  even  as  to 
said  case,  that  snch  prejudice  still  existed 
when  this  case  was  tried  in  March,  1895,  and 
much  less  do  they  establish  that  such  prej- 
udice existed  against  the  defendant  with  ref- 
erence to  the  case  for  which  he  was  then  be^ 
Ing  tried.  Conceding,  however,  that  they 
were  admisrible  as  evidence  tending  to  show 
the  standing  of  defendant  in  Gonzales  coun- 
ty as  to  the  prejudice  against  him  at  that 
time,  we  will  consider  said  orders  along  with 
the  other  testimony  In  the  case  offered  by 
the  state  and  the  defendant  on  the  ques- 
tion of  a  change  of  venue."  The  Blain  Case 
is  not  authority  that  the  matter  was  res 
adjudicate.  The  effect  of  tlie  decision  is  to 
hold  the  other  way.  Nor  do  we  understand 
that  the  Blain  Case  is  out  of  line  or  out  of 
harmony  with  the  general  current  of  opinion 
In  this  state  or  with  the  original  opinion  In 
this  case.  The  matters  in  regard  to  the 
previous  action  of  Judge  Denton  In  Lamar 
county  in  regard  to  the  condition  of  things 
In  Delta  county  was  Introduced  In  evidence 
by  appellant,  and  was  met  by  the  state 
through  the  testimony  of  the  witness,  Tuberr 
ville.  The  fact  that  Judge  Denton  had  de- 
cided adversely  to  appellant's  contention  In 
regard  to  Delta  county  in  the  original  appli- 
cation was  used  as  a  fact  to  be  taken  Into 
consideration  by  the  district  Judge  of  Delta 
county  on  the  trial  of  the  motion  to  change 
the  venue  from  that  county  to  Red  River.  It 
was  not  a  conclusion,  nor  was  It  res  adjndl- 
cata  any  further  than  to  ascertain  the  con- 
dition of  feeling  In  Delta  county  at  the  time 
Judge  Denton  rendered  his  decision.  That 
decision  could  not  have  affected  the  future 
state  of  feeling  In  Delta  county.  The  feel- 
ing in  that  county  was  subject  to  change, 
and  when  the  application  under  discussion 
was  made  the  condition  of  the  feeling  tow- 
ards appellant  In  Delta  county  was  the  cor- 
rect criterion,  and  not  that  previously  as- 
certained by  Judge  Denton  In  the  orig'nal 
application  In  Lamar  county.  So  we  are  of 
opinion  that  the  retrnnsfer  from  Fannin  to 
Lamar  was  legal  and  correct;  that  Lamar 
county  had  acquired  jurisdiction  of  the  case 
and  person  of  appellant  by  the  retransfer; 
that  Judge  Denton  had  the  legal  authority 
to  transfer  the  case  from  Lamar  to  Delta 
county  on  change  of  venue,  and  that  in  or- 
der to  revise  his  action  in  the  matter  it 
\B  necessary  for  appellant  to  reserve  a 


bill  of  exceptions.  We  do  not  believe  with 
counsel  that  It  was  a  question  of  jurisdic- 
tion under  the  record  before  us.  His  dlfCer- 
ent  pleas  to  the  Jurisdiction  of  the  different 
courts  are  not  well  taken. 

It  Is  urgently  insisted  that  the  court  should 
have  reversed  the  case  on  account  of  the 
testimony  of  Miss  Jennings.  We  have  re- 
viewed tills  question  again,  and  the  author- 
ities cited  by  appellant  to  support  his  con- 
tention. In  most  of  the  cases  cited,  the  Judg- 
ments on  appeal  were  affirmed.  In  the  Ran- 
gel  Case,  22  Tex.  App.  642,  8  S.  W.  788, 
the  question  was  there  held  to  be  leading 
and  suggestive  of  the  answer.  However, 
the  Judgment  was  reversed  and  in  part  upon 
another  proposition.  While  it  was  held  the 
trial  court  was  in  error  In  regard  to  the  ad- 
mission of  the  testimony  of  the  witness 
Bravo,  It  does  not  put  the  reversal  upon  that 
ground;  in  fact,  we  are  led  to  believe  that 
it  was  put  upon  the  error  In  the  court's 
charge.  We  have  not  been  cited  to  any  case 
where  a  Judgment  was  reversed  exclusively 
for  the  reason  that  leading  questions  had 
been  asked  and  answered.  It  is  not  impos- 
sible that  such  a  case  might  arise.  But 
as  before  stated,  we  do  not  believe  that 
this  question  was  sufficiently  suggestive  of 
a  desired  answer  to  place  it  within  the  cate- 
gory of  a  leading  question  that  would  re- 
quire a  reversal  of  the  Judgment  by  reason 
of  any  damaging  effect.  The  answer  of  the 
witness  would  have  been  yes  or  no  to  the 
question.  It  was  in  the  affirmative.  But  It 
barely  suggested  any  more  au  affirmative  than 
a  negative  answer;  and  if  so,  rather  slight- 
ly. We  do  not  believe  it  is  of  sufficient  im- 
portance, even  if  erroneous,  to  require  a 
reversal  of  the  judgment 

It  is  earnestly  Insisted  that  we  were  la 
error  in  holding  that  the  trial  court  did  not 
err  In  admitting  in  evidence  the  Indictment 
against  deceased  charging  him  with  an  ag- 
gravated assault  upon  appellant.  '  The  ob- 
jection mainly  was  that  this  was  a  matter 
occurring  between  other  parties,  and  for 
which  appellant  was  in  no  way  responsible, 
and  could  in  no  manner  be  bound.  The  mere 
fact  that  the  grand  jury  returned  an  indict- 
ment was  not  binding  upon  appellant,  and 
may  not  have  affected  him  one  way  or  the 
other,  so  far  as  the  deceased  Is  concerned. 
But  this  character  of  testimony  has  always 
been  introduolbie,  as  we  understand  the  au- 
thorities In  Texas.  In  this  connection,  we 
might  state  that  the  record  shows  by  tlie 
verbal  testimony  that  deceased  had  shot 
at  appellant  three  times  prior  to  this  trans- 
action, and  it  seems  to  have  formed  the  bas- 
is of  the  indictment  introduced  In  evidence. 
Previous  difficulties  between  the  accused 
party  and  the  deceased  (for  whose  death  the 
accused  was  being  tried)  Is  introducible 
on  the  question  of  motive,  and  even  for  oth- 
er reasons.  Kunde  v.  State,  22  Te*.  App. 
65,  8  8.  W.  325;    Hudson  v.  State,  28  Tex. 
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App.  323,  13  S.  W.  388;  Barkman  v.  State 
(Tex.  Or.  App.)  52  S.  W.  78;  Attaway  v.  State, 
41  Tex.  Cr.  B.  307,  56  S.  W.  45;  Weaver  v. 
State,  46  Tex.  Cr.  B.  617,  81  S.  W.  89.  If 
It  be  conceded  that  we  are  In  error  in  re- 
«;ard  to  the  admission  of  tbis  Indictment 
against  deceased,  as  this  record  Is  before  us 
it  will  be,  in  our  Judgment,  harmless  or 
at  least  of  not  safflclent  gravity  to  require 
a  reversal.  The  facts  in  regard  to  tbe  shoot- 
ing of  appellant  by  deceasea,  which  occur- 
red some  time  prior  to  this  homicide,  and 
forming  the  basis  for  said  Indictment,  were 
fully  proved,  and  without  objection.  The 
full  effect  of  tbe  previous  difficulty  was  be- 
fore the  Jury  through  the  testimony  of  wit- 
nesses. 

We  have  gone  over  this  case  with  con- 
fliderable  care,  because  of  the  earnestness 
with  which  appellant's  counsel  urged  the 
grounds  of  the  motion  for  rehearing,  but  we 
do  not  l)elleve  there  was  any  such  error  com- 
mitted on  the  trial  of  the  case  as  would 
Justify  a  reversal. 

The  motion  for  rehearing  Is  overruled. 

BBOOKS,  Jn  absent 


MOORB  V.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    March  7, 
1906.    On  Behearmg,  March  23,  1006.) 

1.  Cbtminai.  Law— Appead— Exceptions. 

The  overruling  of  a  motion  for  continuance 
cannot  be  considered,  in  the  absence  of  a  bill 
of  exceptions. 

[Kd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  2812.] 

2.  Sams— Continuance. 

Tbe  mere  statement  that  a  continuance  was 
desired  to  examine  into  the  case  and  to  ascertain 
what  testimony  could  be  procured  was  not  a 
sufficient  showing  of  ground  therefor. 

[Ed.   Note. — For  cnses  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  if  1815-1341.] 

&  Witnesses— Childbkn— Competency. 

A  child  witness  must  manifest  sufficient  in- 
telligence to  convince  the  court  that  the  nature 
and  obligation  of  the  oath  administered  was 
understood. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §{  97,  98,  105.] , 

■4.  Cbiminal  Law— Appeai^-Pbesumftions. 

In  the  absence  of  a  showing  in  the  bill  of 
exceptions  of  the  facts  attending  the  examina- 
tion of  a  child  witness,  it  will  be '  presumed 
that  enough  facts  were  developed  to  sustain 
the  ruling  of  the  court  that  the  witness  was  of 
sufficient  intelligence  to  understand  the  nature 
and  obligation  of  the  oath. 
O.  Same  —  Instbuctions  —  Cibcumstaittiai. 

EVIOENCE. 

Where  the  prosecutrix  in  a  prosecution  for 
rape  testified  as  to  the  facts,  no  charge  on  cir- 
cnmstantial  evidence  was  required,  even  if  she 
he  regarded  as  an  accomplice. 

[Bd.  Note. — For  cnses  in  point,  see  vol.  14, 
Cent.  Dig.  Oriminai  Law,  $  1883.] 

<t  Rape— PuNisHMEira. 

Confinement  In  the  penitentiary  for  99 
years  is  not  an  excessive  punishment  for  rape 
on  a  female  9  years  old. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  42, 
Cent.  Dig.  Bape,  i  106.] 


Appeal  from  District  Court,  Williamson 
County ;  Y.  L.  Brooks,  Judge. 

Albert  Moore  was  convicted  of  rape,  and 
appeals.    Affirmed. 

H.  N.  Oraves,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  rape,  and  his  punishment  fixed  at  con- 
finement In  the  penitentiary  for  a  term  of  99 
years;  hence  this  appeal. 

Appellant  complains  of  the  action  of  tbe 
court  overniilng  his  motion  for  continuance. 
There  Is  no  bill  of  exceptions  to  the  over- 
ruling of  said  motion,  and  consequently  the 
same  cannot  be  considered.  However,  an  ex- 
amination of  the  motion  does  not  disclose 
a  cause  for  continuance.  Where  a  trial  oc- 
curs shortly  after  tbe  offense  was  alleged  to 
have  been  committed,  and  a  few  days  after 
Indictment  found,  there  might  occur  equitable 
causes,  outside  of  the  statute,  which  should 
induce  the  court  to  grant  a  continuance,  but 
here  such  a  cause  Is  not  disclosed.  It  is 
stated  generally  that  a  continuance  was  de- 
sired to  examine  Into  the  case,  and  to  ascer- 
tain what  testimony  could  be  procured  for 
appellant  If  In  this  connection  It  had  been 
shown  that  hy  being  hurried  Into  trial,  ap- 
I)ellant  was  deprived  of  important  testimony, 
and  the  nature  of  that  testimony  shown, 
there  might  be  cause  for  continuance,  and 
on  refusal  a  reversal  might  ensue.  But  the 
application  does  not  show  that  appellant  was 
deprived  of  any  testimony,  or  that  any  testi- 
mony has  been  since  discovered  that  would 
have  been  important  in  his  case.  Indeed,  no 
facts  are  stated  in  connection  therewith. 
Even  if  a  bill  of  exceptions  had  t>een  reserv- 
ed, we  could  not  say  that  the  court  erred  in 
this  regard. 

Appellant  reserved  an  exception  to  the  ac- 
tion of  the  court  permitting  Suaddle  Brown, 
who  was  over  nine  years  of  age,  to  testify 
against    appellant     Since    the    decision    in 
Freasier  ».  State  (Tex.  Cr.  App.)  84  S.  W. 
860,  the  last  Legislature  has  passed  an  act 
which   authorizes   such   witness  to   testify. 
Of  course  a  child  witness  must  manifest  suf- 
ficient intelligence  to  convince  the  court  that 
the  nature  and  obligation  of  the  oath  admin- 
istered was  understood.    It  Is  shown  in  tbe 
bill  that  the  child  witness  was  examined  as 
to  her  Intelligence,  and  the  court  was  satis- 
fled  that  she  sufficiently  understood  and  com- 
prehended the  nature  and  obligations  of  the 
oath,  and  permitted  her  to  testify.    But  the 
facts  developed  in  said  examination  in  regard, 
to  the  child's  intelligence  are  not  dlscloaetl 
in  the  bill.    In  order  to  have  been  a  good 
bill,  the  facts  should  have  been  shown,     o^ 
course.  In  the  absence  of  a  showing  in  .^^^ 
bill  Itself  of  tUe  facts  attending  the  exatnVna- 
tion  of  the  witness,  it  will  be  prestimea  ttxat 
enough  facta  were  developed  to  stistaVix   tbe 
action  of  the  court  regarding  the  wltneaa  Yvft- 
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Ing  of  BnflSclent  intelligence  to  understand  the 
nature  and  obligations  •t  the  oath. 

Appellant  complains  that  there  was  a  fail- 
ure on  the  part  of  the  court  to  charge  the  law 
in  rej^rd  to  circumstantial  evidence.  This 
was  not  a  case  of  circumstantial  evidence; 
prosecutrix,  on  whom  the  offense  is  alleged  to 
have  been  committed,  being  present  at  the 
time  and  testifying  to  the  facts.  Even  If  it 
be  conceded  that  she  was  an  accomplice,  which 
under  our  decisions  Is  not  the  case^  It  would 
still  be  a  case  oi  positlTe  testimony. 

It  Is  also  strenuously  Insisted  by  appellant 
that  the  verdict  of  the  Jury  Is  excessive.  Of 
course,  more  outrageous  cases  of  rape  are 
committed  than  Is  shown  by  this  testimony, 
yet  prosecutrix  at  the  time  was  only  nine 
years  old,  and  she  testified  to  the  act  of  pen- 
etration, and  other  circumstances  support  her 
testimony.  Though  she  as  well  as  appellant 
were  evidently  a  low  class  of  people,  still, 
under  the  law,  the  amount  of  punishment 
was  authorized,  and  we  are  not  prepared  to 
say,  under  the  circumstances  of  this  case, 
that  the  jury  were  not  justified  in  assessing 
such  punishment 

There  being  no  errors  in  the  record,  the 
judgment  is  afiSmied. 

On  Rehearing. 

The  judgment  was  affirmed  at  a  previous 
day  of  the  term,  and  is  now  before  us  on  mo- 
tion for  rehearing.  Appellant  strenuously 
insists  that  the  case  should  be  reversed  be- 
cause the  court  below  should  have  postponed 
this  case  when  It  was  called  for  trial  and  the 
continuance  requested.  In  that  connection  be 
insists  the  showing  filed  by  him  pince  the  ad- 
journment of  the  district  court  of  Williamson 
county  should  be  considered  as  a  sufficient 
showing  as  in  the  nature  of  newly  discovered 
evidence  in  regard  to  the  Insanity  of  appel- 
lant. In  the  original  opinion  we  held  that 
the  application  for  continuance  did  not  show 
that  appellant  had  been  deprived  of  any  tes- 
timony by  the  action  of  the  court  overruling 
his  motion  for  continuance,  or  that  any  testi- 
mony had  since  been  discovered  that  would 
have  been  important  in  his  case;  that  Indeed 
no  facts  were  stated  in  connection  therewith, 
even  If  the  bill  of  exceptions  had  been  re- 
served, which  was  not  the  case.  In  urging 
his  motion  appellant  relies  on  Ransom  v. 
State  (Tex.  Cr.  App.)  70  S.  W.  960,  which  is 
authority  for  holding  that  the  court  had  ju- 
risdiction of  Its  judgments  during  the  term, 
although  a  motion  for  new  trial  may  have 
been  previously  overruled  during  the  term, 
that  same  can  subsequently  during  the  term 
be  set  aside,  and  the  question  of  a  new  trial 
reconsidered.  However,  we  fall  to  see  how 
this  can  help  appellant  As  we  understand 
appellant's  contention,  he  went  to  the  judge 
on  next  to  the  last  day  of  the  term  with  a 
motion  for  new  trial,  and  asked  the  court  to 
set  aside  the  previous  order  made  overruling 


his  motion,  and  let  him  file  the  same.  This 
the  court  refused  to  do.  No  other  action  was 
taken  during  the  term.  If  appellant  had  a 
meritorious  cause  for  setting  aside  said  order 
overruling  his  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  the 
court  refused  his  motion  to  file  the  same,  he 
should  then  during  the  term  have  taken  a 
bill  of  exceptions  to  the  action  of  the  court 
If  the  court  had  refused  to  allow  him  bis 
bill  of  exceptions,  he  should  have  proven  up 
his  bill  by  bystanders  as  provided  by  statute 
It  does  not  appear  that  he  pursued  this  course. 
After  the  adjournment  of  the  term,  and  with- 
out any  order  to  file  bill  of  exception  subse- 
quent to  the  term,  he  procured  a  certificate 
from  the  judge  and  appended  his  amended 
motion  for  new  trial  thereto,  and  also  ap- 
pended some  letters  and  affidavits.  We  know 
of  no  authority  of  law  which  authorizes  us  to 
consider  these,  even  if  it  be  conceded  that 
they  contain  merit 

Accordingly  the  motion  for  rehearing  is 
denied. 


PARKS  V.  STATffl. 

(Court  of  Oiminal  Appeals  of  Texas.    May  SO, 
1906.) 

1.  EuccnoNB  — Notice   op  Holding— Locai. 
Option  Law— Terrei-i,  Election  Law. 

The  Tbrrell  election  law  (Gen.  Laws  2Sth 
Leg.  1903,  p.  133,  c.  101)  did  not  repeal  the  local 
option  law,  and  hence  notices  of  local  option 
elections,  posted  as  required  by  the  IomJ  option 
law,  were  not  objectionable  because  not  posted 
for  the  length  of  time  required  by  tiie  Teirell 
election  law. 

2.  Intoxicating    Liquoeb— Oxtknbbs— G.    O. 
D.  Sales— Place. 

Whisk;  was  sent  0.  O.  D.  to  defendant  in 
0.  county,  and  he,  on  the  application  of  the 
witness  S.,  gave  an  order  on  the  express  agent, 
directing  him  to  turn  the  package  over  to  S. 
6.  presented  the  order,  paid  the  C  O.  D.  and 
express  charges,  and  received  the  whisky.  Held, 
to  constitute  a  sale  of  the  whisky  in  C.  county. 
[Ed.  Note. — ^For  cases  In  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors.  S  162.} 

Appeal  from  Coryell  Coimty  Court;  B.  B. 
West,   Judge. 

L.  D.  Parks  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

J.  E.  Yantis,  Asst  Atty.  Uen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and. 
his  punishment  fixed  at  a  fine  of  $25  and 
20    days'    confinement    in    the    county    jail. 

It  Is  agreed  that  the  local  option  election 
was  valid  and  In  force  in  Coryell  county 
at  the  time  of  the  alleged  offense,  unless 
notices  of  the  holding  of  the  election  should 
have  been  posted  under  the  Terrell  election 
law.  (Oen.  Laws  28th  Leg.  1903,  p.  133,  a 
101).  This  question  was  decided  adversely 
to  appellant's  contention  in  Ex  parts  Keitb, 
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83  &  W.  683,  11  Tex.  Ct  Rep.  001,  it  being 
tbere  held  tbat  as  to  notices  of  local  option 
election,  the  Terrell  election  law  did  not 
apply ;  that  It  was  only  necessary  to  comply 
with  the  character  of  notices  required  under 
the  local  option  election  law.  It  Is  not 
stated  whether  this  election  was  held  under 
the  former  Terrell  election  law,  or  under 
the  one  passed  by  the  Twenty-Ninth  Iie^s- 
lature.  We  take  it,  that  it  was  nnder  the 
former  election  law. 

The  question  is  presented  whether,  under 
the  facte,  this  was  a  sale  at  Gatesville,  Cor- 
yell county,  by  appellant  The  statement  of 
facte  shows  that  the  whisky  was  sent  C. 
O.  D.  to  L.  D.  Parks,  at  Oatesriile;  and 
Parks,  on  the  application  of  witness  Shoaf, 
gave  an  order  on  the  express  agent  to  turn 
over  the  package  of  whisky  to  Shoaf;  Shoaf 
presented  the  order,  paid  the  C.  O.  D.  and 
express  charges  on  the  whisky,  and  received 
tbe  package.  This  would  constitute  a  sale 
In  Ck)ryell  county.  Dunn  t.  State,  86  S. 
W.  82a  12  Tex.  Ct  Rep.  803;  Caton  v. 
State  (May  2,  1006)  05  S.  W.  SiO;  Mc- 
Elroy  V.  State  (April  18,  1906)  95  8.  W.  639. 
The  same  question  as  to  S.  P.  Sadler,  being 
with  the  grand  Jury  when  tbe  Indictment 
was  presented.  Is  decided  against  appellant's 
contention  in  McElroy  t.  State,  supra. 

No  error  appears,  and  the  Judgment  i> 
Kffirmed. 

BROOKS,   J.,  absent 


MATS  V.  STATE. 

fConrt  of  Criminal  Appeals  of  Texas.    May  0, 

1006.    On  Rebearings.  May  30,  & 

and  June  26,  1006.) 

Ob  Rehearing. 

1.  Jubt—Tamsmxn—Sbmotion— Statutes— 
constbuotion. 

Oen.  Iiaws  29th  I/eg.  p.  17,  c.  14,  amending 
Code  Cr.  Proc.  1895,  art  647a,  provides  that 
whenever  the  names  of  persons  selected  by  the 
Jaiy  commissioners  to  do  jary  service  for  the 
term  shall  have  been  drawn  once  to  answer  a 
venire  facias,  the  names  of  the  persons  selected 
by  the  commissioners,  and  which  form  the  spe- 
cial venire  list,  shall  be  taken  into  court,  from 
which  shall  I>e  drawn  the  number  of  names  re- 
quired for  further  venire  service,  from  which 
names  sliall  be  drawn  and  a  list  made  and  de- 
livered to  the  sheriff  for  service,  etc.  Held, 
that  such  act  had  no  application  to  the  selec- 
tion of  talesmen,  and  hence,  where  the  original 
special  venire  drawn  and  summoned  In  a  capi- 
tal case  was  exhausted,  it  was  proper  for  the 
eoort  to  direct  the  sheriff  to  summon  talesmen 
according  to  his  own  selection,  as  authorized  by 
Code  Cr.  Proc.  1895,  art  649. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  31, 
Cent  Dig.  Jury,  |f  333-^42.] 

2.  Cbimikai.  Law— ABBAiONinnT— Tike. 

Where,  because  of  oversight  accused  was 
not  arraigned  at  the  l>eirinning  of  the  trial,  an 
arraignment  while  the  trial  was  in  progress  and 
tlie  Jury  was  being  impaneled  was  sufficient 

[Ed.  Note. — ^For  cases  ,in  point  see  voL  14, 
Coit.  IMg.  Criminal  Law,  |  618.] 


8.  Saicb— Absence  or  Jubobs. 

Before  accused  oonid  complain  of  lieing 
compelled  to  proceed  in  tbe  absence  of  certain 
Jurors  who  had  l>een  summoned,  he  must  have 
asked  that  the  case  be  postponed  a  reasonable 
time  to  enable  the  alwent  Jurors  to  lie  procured. 
[Eld.  Note.— For  cases  in  point  see  vol.  45, 
Cent    Dig.    Criminal    Law,   ({   2647,    2659.] 

4.  Jury— QUALmCATIONS— HOUSEHOLDEBS. 

Where  a  Juror  owned  and  controlled  a  room, 
he  was  qualified  as  a  householder. 

[Ed.  Note. — For  casM  in  point  see  vol.  31. 
Cent  Dig.  Jury,  |  256.] 

5.  Cbikinal  Law  —  Tbial  —  Mibconduoi  or 

COUNBEIr— AbOUMENT. 

Remarlcs  of  the  district  attorney  In  his 
closing  argument  in  which  he  attempted  to  pic- 
ture to  the  Jury  the  graveyard,  the  new-made 
pave,  etc.,  the  gray-beaded  father  and  the 
broken-hearted  mother  shedding  tears  over  the 
grave  of  their  only  son,  slain  by  the  defendant, 
while  objectionable,  were  not  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1670.] 

&  HomaoE  —  Mansiauobteb  —  Instbuc- 

noNS. 

A  day  or  two  before  the  homicide,  deceased, 
a  boy  18  or  20  years  of  age,  called  defendant, 
a  negro,  "Irish."  Defendant  was  offended,  and 
warned  deceased  not  to  so  refer  to  him  again; 
bnt  deceased  did  so  on  two  subsequent  occasions, 
whereupon  defendant  drew  a  pistol  and  shot 
deceased,  causing  his  death.  Seld,  that  such 
facta  were  insnfflcient  to  require  a  charge  on 
manslanghter. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  §§  650-053.] 

7.  Cbiihnai.  Law— AppeaI/— Bill  or  Excep- 
tions—Pbejudioial  Kbeob. 

Where  a  bill  of  exceptions  recited  that  ac- 
eosed  was  foreed  to  exercise  a  peremptory  chal- 
lenge with  reference  to  a  Juror  claimed  to  be 
disqualified  because  be  was  not  a  householder, 
and  was  thereby  compelled  to  accept  S.,  a 
further  objectionable  juror.  It  was  insufflcient 
to  show  prejudice,  for  failure  to  allege  that  ac- 
cused exnausted  his  peremptory  challenges,  or 
in  what  manner  8.  was  objectionable. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Edward  Dwyer,  Judge. 

H.  L  Mays  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Affirmed 
on  rehearing. 

T.  M.  West  and  C.  A.  Davles,  for  appellant 
McOrady  &  McMahon  and  J.  E.  Yantis,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,    J.      Appellant   was   con- 
victed of  murder  In  the  first  degree,  and  his 
punishment  assessed  at  death;    hence  this, 
appeal. 

The    circumstances    of    the    case,    briefly 
stated,  are  to  the  effect  that  appellant  (a 
negro)  was  working  about  the  yards  of  the 
Southern    Pacific    Railroad    Company,    and 
deceased,  a  white  boy  about  18  or  20  years 
old,  was  also  an  employe  about  the  yarAa, 
A  day  or  two   before  the  homicide  it   a^, 
pears    that   the   white   boy   called   appeWatvt 
"Irish."     Appellant  seemed  to  get  offen^^^ 
and  told  hlro  not  to  call  him  that;     -ttx^V 
his    name    was    Mays.      That    evening 
the  next  day  be  caUed  him  "Irish"    ^^^Yi^I 
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Appellant  again  warned  him  not  to  call  blm 
^'IrlBb,"  that  bis  name  was  Mays,  and  told 
tblm,  if  be  called  bim  tbat  again,  tbe  tbird 
lime  was  tbe  charm,  or  something  to  that  ef- 
fect Snbsequently  on  tbe  same  day,  or  tbe 
next  day,  as  appellant  was  passing  where 
•deceased  was,  deceased  remarked  to  those 
-with  blm,  so  appellant  could  bear  him, 
■"There  goes  Irish,"  or  "What  Is  tbe  matter 
with  Irish?"  Whereupon  appellant  drew  a 
pistol  and  shot  deceased  through  the  window; 
deceased  at  the  time  being  in  the  office.  He 
shot  a  second  time.  These  shots  cause'd  the 
death  of  deceased.  The  plea  of  appellant 
was  insanity. 

In  the  view  we  take  of  this  case,  it  is 
«nly  necessary  to  determine  one  question; 
that  Is,  the  action  of  the  court  in  ordering 
talesmen  to  fill  out  the  8i)ecial  venire  after 
the  original  list  was  exhausted.  It  appears 
that  after  tbe  original  special  venire  was  ex- 
hausted the  court  ordered  the  sheriff  to  sum- 
mon talesmen;  tbat  is,  to  select  them  him- 
self. Tbe  first  list  of  talesmen  ordered  was 
80,  and  after  tbls  was  exhausted  a  second 
list  was  ordered  for  100.  From  these  lists 
tbe  Jury  was  completed ;  only  three  of  the 
Jurors  being  impaneled  from  the  original  spe- 
cial venire.  This  action  of  tbe  court  Is  chal- 
lenged In  two  bills  of  exceptions,  which 
bring  in  review  the  proper  Interpretation  of 
tbe  act  of  1905,  with  reference  to  talesm«i 
or  special  venires,  as  required  by  the  amend- 
ment to  title  62,  cc.  4,  5,  Rev.  St  1895,  and 
of  title  8,  c.  2,  Code  Cr.  Proc.  1895,  passed 
by  the  Twenty-Ninth  Legislature.  Acts  29th 
Leg.  p.  17.  An  interpretation  of  this  act  has 
been  before  this  court  so  far  in  only  two 
cases,  to  wit.  Oabler  v.  State  (decided  at  pre- 
sent term)  95  S.  W.  521.  in  which  it  was  held 
that  the  original  venire  list  must  be  drawn 
according  to  the  old  law  (article  647,  Code 
Gr.  Proc:  1805),  and  Thomas  Moore  v.  State 
^decided  at  tbe  present  term)  95  S.  W.  514, 
In  which  it  was  held  that  if  the  name  of  a 
Juror  appears  more  than  twice  on  the  spe- 
cial venire,  tbe  same  is  not  a  ground  for 
quashing  said  special  venire,  but  only  af- 
fords a  ground  for  excusing  or  challenging 
tbe  particular  Juror.  Formerly,  after  tbe 
original  special  venire,  as  drawn  by  the  clerk 
and  issued  under  article  647,  was  exhausted, 
then  the  sheriff  was  authorized  under  the 
order  of  the  court  to  summon  talesmen  to 
complete  the  Jury  of  bis  own  selection  un- 
<ler  article  648,  Code  Cr.  Proc.  1895.  The 
amendment  by  tbe  Twenty-Ninth  Legislature, 
referred  to  above,  was  evlQently  to  change 
this  mode  of  procedure,  and  to  require  of 
tbe  court  in  order  to  constitute  a  list  of 
talesmen  from  which  the  Jury  should  be 
completed,  after  the  original  special  venire 
had  been  exhausted,  to  require  tbe  Jury  com- 
missioners to  "select  one  man  for  every  one 
hundred  of  population  in  any  county,  or  a 
neater  or  less  naml>er,  if  so  directed  by 


the  court,  and  these  shall  constitute  a  spedil 
venire  list  from  wliich  sbail  be  drawn  tit 
names  of  those  who  shall  answo:  tbe  sum- 
mons to  the  special  venire  facias,  after  tbe 
petit  Jurors  for  the  term  have  been  drann 
on  any  venire  one  time  during  such  term," 
etc.  Evidently  it  was  Intended  by  tbe  Legis- 
lature to  take  out  of  the  b^ds  of  tbe  sberifl 
entirely  tbe  selection  of  talesmen  to  complete 
tbe  Jury  after  tbe  special  venire  list  bad  been 
exhausted,  and  to  provide  a  list  of  Jurors  se- 
lected by  tbe  Jury  commissioiiers,  wbldi 
slioiiid  in  every  capital  case  constitute  a 
list  out  of  which  should  be  drawn  talesmen 
to  complete  the  Jury,  and  these  should  be 
famished  to  the  sheriff,  and  be  directed  to 
summon  only  these.  We  think  this  con- 
struction is  manifest  from  all  tbe  provisions 
of  tbe  act  As  was  held  in  Moore's  Case, 
supra,  the  provisions  of  said  act  providing 
against  a  Juror  being  drawn  more  than  twice 
on  any  venires  at  tliat  term,  etc,  does  not 
render  tbe  act  of  the  clerk  void,  or  tbe  writ 
void,  in  case  a  Juror  is  drawn  more  tban  twice 
from  said  venire  list  but  affords  merely  a 
privilege  to  the  Juibr,  etc;  thus  not  antagoni- 
zing, but  strengthening,  tbe  construction  ve 
have  placed  upon  the  act  of  tbe  Lesislnture 
which  provides  for  the  repeal  of  all  laws  and 
parts  of  law  in  conflict  with  the  provisions 
of  the  amendment  Now,  as  stated  above,  tbe 
court  did  not  follow  this  amended  law  of  tbe 
Legislature,  but  proceeded  under  the  law  as 
it  existed  l>efore  tbe  amendment;  and  this 
was  done  over  appellant's  exceptions.  Was 
tbe  Jury  so  constituted  a  legal  tribunal  for 
the  trial  and  disiwsltlon  of  his  case?  It  la 
not  a  question  as  to  tbe  fairness  or  hnpar- 
tiallty  of  tbe  Jury  that  tried  the  ease,  but 
simply  involves  the  proposition,  was  the  ap- 
pellant tried  by  a  Jury  provided  by  law  for 
tbe  trial  of  bis  case?  Tbe  law,  as  we  have 
seen,  required  tbe  court  to  resort  to  a  spe- 
cial venire  list  provided  to  be  drawn  by 
Jury  commissioners.  Instead  of  using  tbis 
list,  be  authorized  the  sheriff  to  proceed  to 
select  talesmen  himself,  thus  doing  the  very 
thing  which  we  believe  the  new  law  was 
intended  to  provide  against  We  hold  tbat 
appellant  was  thus  deprived  of  the  Jury  l'** 
of  talesmen  which  tbe  law  authorized,  and 
the  list  thus  furnished  was  not  one  author 
ized  by  law.  As  was  said  in  Clay  ▼.  State. 
40  Tex.  Cr.  R.  603,  51  8.  W.  370:  "And  if 
the  court  can  abrogate  the  statute,  as  was 
done  In  this  case,  be  can  do  It  in  every  in- 
stance; and.  Instead  of  fumisbing  ttie  de- 
fendant with  a  special  venire  as  provided 
by  law,  tbe  court  may  furnish  the  defendant 
with  a  Jury  selected  by  the  court  and  not 
through  tbe  legal  machinery  as  required  by 
our  statutes  on  the  subject  It  is  not  nec- 
essary here  to  discuss  the  Importance  to  a 
defendant  in  a  capital  case  of  being  tried 
by  a  Jury  of  his  peers  as  provided  by  law. 
Its  Importance  ia  too  well  recognized  to  re- 
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'Qulre  discasslon  or  authority,  and  all  of  our 
statutes  in  Uils  connection  are  made  as  safe- 
truarda  to  preserve  it;  and  to  bold  that  the 
Jury  as  gnminoned  in  this  case,  and  who  re- 
sponded to  the  summons,  was  a  legal  venire, 
would  be  to  undo  and  destroy  the  procedure 
provided  by  law,  and  to  authorize  another 
mode  of  summoning  the  Jury  in  a  capital 
case."  Burries  v.  State,  86  Tex.  Cr.  R.  14, 
35  S.  W.  1€4;  Farrar  v.  State,  70  S.  W. 
209,  5  Tex.  Ct  Rep.  907;  White  y.  State, 
45  Tex.  Cr.  R.  687,  78  S.  W.  1066.  We  ac- 
cordingly hold  that  the  court  committed  re- 
versible error  In  authorizing  the  sheriff  to 
select  and  ^summon  talesmen  to  complete 
the  Juiy  which  tried  appellant 

In  view  of  another  trial,  we  would  sug- 
gest that  the  court's  charge  on  murder  in 
tbe  second  degree  be  more  fully  given,  and 
tbat  tbe  court  In  that  respect  define  ade- 
quate cause.  We  would  further  siiggeat 
tbat,  while  a  sudden  transport  of  passion 
without  adequate  provocation  may  reduce  to 
manslaughter,  this  charge  la  not  comprehen- 
sive of  all  manslaughter.  There  may  be  | 
manslaughter,  as  defined  by  our  statutes  and 
decisions,  without  same  originating  In  a  sud- 
den transport  of  passion.  Gaines  ▼.  State 
<Tex.  Cr.  App.)  53  S.  W.  623.  We  would 
further  observe  that  it  does  not  occur  to 
us,  as  the  record  now  presents  itself,  that  | 
manslaughter  is  In  thb  case.  However,  if 
proof  should  be  made  on  a  subsequent  trial 
tbat  by  the  use  of  tbe  term  "Irish"  appel- 
lant understood  deceased  to  question  his  le- 
gitimacy—that Is,  to  refer  to  him  as  a  bas- 
tard—a charge  on  manslaughter  may  be- 
come necessary. 

For  the  error  discussed  on  the  formation 
of  the  Jury,  the  Judgment  is  reversed,  and 
tbe  cause  remanded. 

On  Rehearing. 

This  case  was  reversed  at  a  previous  day 
of  tbe  term,  and  now  comes  before  us  on  ' 
tbe  state's  motion  for  rehearing.     In  con-  ; 
section  with  tbe  brief  of  the  Assistant  At-  ' 
tomey   General,   there  Is  also   filed  a   very  I 
able  brief  by  Messrs.  McGrady  &  McMahon,  I 
of  tbe  Bonham   bar.     By   the   motion   and 
briefs  tbe  original   opinion  construing  the 
special  venire  law  passed  by  the  Twenty-  I 
Ninth  Legislature  (Gen.  Laws,  p.  17,  c.  14)  ! 
is  questioned,  and  we  are  asked  to  reconsider  ^ 
tbe  holding  of  tbe  court  on  tbat  subject 
In  the  original  opinion  we  held  tbat  after 
the  original  special  venire  drawn  and  sum-  ; 
■Honed  in  the  case  was  exhausted,  in  sum-  | 
moning  talesmen  the  court  was  required  to  ' 
resort  to  the  special  venire  list  drawn  by 
tbe  Jury    commissioners    at    the   preceding 
term  of  the  court  and  draw  them  from  this 
and  make  a  list  of  them,  and  that  the  sher- 
iff should  summon  these  as  talesmen  In  order 
to  complete  the  Jury,  and  that  the  sheriff 
was  not  authorized  to  summon  talesmen  in-  , 


discriminately  of  bis  own  selection  as  un- 
der the  former  law.  A  careful  review  of 
tbe  amendment  constrains  us  to  hold  we 
were  wrong  lu  our  interpretation  and  con- 
struction of  said  amended  law.  It  will  be 
noted  that  the  act  of  the  Legislature  is  an 
amendment  in  one  act  of  the  Revised  Civ- 
il Statutes,  and  is  also  an  amendment  of 
article  647a  of  the  Code  of  Criminal  Proced- 
ure of  1895.  Tbe  amended  or  added  articles 
all  relate  to  special  venires.  We  held  tbat 
one  of  4be  objecte  and  purposes  of  tbe 
amendment  was  to  take  from  the  sheriff  the 
selection  of  special  veniremen.  We  were 
in  error  as  to  that  matter,  as  a  closer  scrut- 
iny of  the  act  in  question  indicates  that  the 
purpose  of  tbe  new  law  was  to  equalize,  as 
near  as  practicable,  the  Jury  service  among 
those  amenable  to  the  same,  and  to  prevent 
Imposing  on  any  one  Juror  tbe  burden  of 
service  in  more  than  two  special  venires 
at  any  one  term  of  the  court  Of  course,  tbe 
amended  statutes  have  tbe  rlg^t  of  way, 
and  by  tbe  very  terms  of  tbe  act  (section  4) 
repeal  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  the  amendment.  It 
was  not  meant  however,  to  repeal  other  laws 
not  In  conflict  therewith,  and,  before  we 
would  be  authorized  to  Indulge  a  repeal  by 
Implication,  the  evidence  of  legislative  in- 
tent to  make  the  repeal  must  be  clear  and 
manifest 

Now,  bearing  in  mind  the  object  and  pur- 
pose of  the  Legislature  In  making  tbe  amend- 
ment as  above  stated,  we  find  tbat  article 
Si  69a  gives  to  the  Jury  commissioners  sim- 
ply a  new  authority  to  that  possessed  by 
them  under  the  old  law,  and  this  authority 
Is  stated,  "to  select  one  man  for  every  one 
hundred  in  population  in  any  county,  or  a 
greater  or  less  number,  if  so  directed  by 
the  court,  and  these  shall  constitute  a  spec- 
ial venire  list,"  and  in  addition  they  are 
authorized  to  be  drawn  after  the  petit  Jur- 
ors for  the  term  have  all  been  drawn  one 
time  on  venires,  provided  tbat  no  citizen 
shall  be  compelled  to  serve  more  than  twice 
on  special  venires  during  one  term  of  the 
court,  or,  if  such  Juror  has  served  one  week 
during  the  term  on  petit  Juries,  be  cannot 
be  compelled  to  serve  on  more  than  one  spe- 
cial venire.  There  is  nothing  here,  nor  In 
any  part  of  the  amended  act  suggesting  a 
change  as  to  the  manner  of  procuring  the 
orlffinal  special  venire,  as  was  held  in  the 
original  opinion;  but,  as  is  man'fest,  tbe 
purpose  of  the  act  being  to  equalize  Jury  ser- 
vice among  the  citizens  amenable  thereto, 
in  order  to  increase  the  number  of  special 
veniremen — that  Is,  those  who  shall  consti- 
tute special  venires  In  the  first  Instance, 
after  the  Jurors  for  the  week  have  been  ex- 
hausted in  obtaining  special  venires  in  cap- 
ital cases  to  be  tried  during  the  term — ^tbls 
amended  article  provides  a  further  list  of 
names  from  which  special  venires  are  to  be 
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drawn  after  the  Jnrora  for  tbe  term  have 
been  drawn  once  on  any  special  venire.  By 
reference  to  article  647a,  which  Is  Intended 
to  take  Its  place  In  tbe  Code  of  Criminal 
Procedure  immediately  succeeding  article 
647,  It  is  provided  that,  In  drawing  spec'al 
venires,  "whenever  tbe  names  of  tbe  persons 
selected  by  the  jury  commissioners  to  do 
Jury  service  for  the  term  shall  have  been 
drawn  one  time,  to  answer  summons  to  ven- 
ire facias,  then  the  names  of  the  persona 
selected  by  the  said  commissioners,  and 
which  form  tbe  special  venire  list,  shall  be 
placed  npon  tickets,"  put  in  the  box,  and 
drawn  as  Is  provided  for  drawing  special 
venires,  etc  and  it  malies  it  the  duty  of 
the  clerk  to  prevent  tbe  names  of  any  per- 
son from  appearing  more  than  twice  on  all 
special  venires.  Of  course,  this,  being  on 
the  same  subject.  Is  construed  in  pari  mater- 
la  with  what  had  gone  before,  and  evidently 
refers,  not  to  talesmen,  but  to  additional 
special  venires.  This  article  nowhere  men- 
tions talesmen,  and  only  authorizes  the  spe- 
cial venire  list  drawn  by  the  commissioners 
in  accordance  with  tbe  amended  Civil  Stat- 
utes to  be  resorted  to  after  the  jurors  for 
tbe  term  have  been  exhausted  by  drawing 
each  of  said  jnrors  once  upon  any  special 
venire  list  Nothing  is  said  abont  talesmen, 
and  no  provision  of  either  of  the  amended 
articles  relates  to  the  selection  and  summon- 
ing of  talesmen.  Nor  is  there  any  conflict 
between  the  provtsions  of  said  amended  ar- 
ticles, and  article  649,  Code  Cr.  Proc.  1895, 
which  relates  to  the  selection  and  summoning 
of  talesmen.  Said  article  649  Is  as  follows: 
"When  from  any  cause  there  is  a  failure 
to  select  a  Jury  from  those  who  have  been 
summoned  npon  a  special  venire,  the  conrt 
shall  order  the  sherifT  to  summon  any  num- 
ber of  persons  that  it  may  deem  advisable 
for  the  formation  of  the  jury."  There  being 
no  inconsistency  between  the  amendment 
to  the  old  law  relating  to  talesmen,  of  course, 
both  stand,  and  the  manner  of  selecting  tales- 
men remains  unchanged. 

It  appears  from  appellant's  bill  of  excep- 
tions No.  2  that  after  the  original  special 
venire  list  was  exhausted  tbe  conrt  ordered 
tbe  sheriff  to  summon  80  men,  selecting  the 
same  as  be  was  authorized  under  article  649. 
Bill  No.  8  shows  that  this  list  of  80  men 
was  exhausted  and  the  jnry  was  left  In- 
complete, when  tbe  judge  ordered  the  sher- 
iff to  summon  100  additional  talesmen  out 
of  which  to  complete  the  jury,  to  be  selected 
by  him  as  heretofore  stated.  It  further 'ap- 
pears from  tbe  bills  that  the  oath  was  ad- 
ministered to  the  sheriff  and  his  deputies  by 
tbe  conrt  at  the  time  the  talesmen  were  or- 
dered. Said  oath  is  provided  for  in  article 
3184,  Sayles'  Rev.  Civ.  St.  Appellant's  ex- 
ception, as  shown  in  tbe  original  opinion, 
challenged  this  method  of  selecting  tales- 
men.   We  now  bold,  in  accordance  with  the 


views  hereinbefore  expressed,  that  the  meth- 
od adopted  was  correct  and  in  accordance 
with  law. 

We  note  that  appellant  made  a  motion 
to  quash  the  original  special  venire  because 
of  alleged  defective  return  of  tbe  sheriff. 
We  have  examined  the  same,  and  in  our 
opinion  tbe  return  was  sufficient,  and  there 
was  no  error  in  the  action  of  the  court  On- 
ly 78  out  of  the  list  of  100  ordered  to  be  sum- 
moned were  served,  and  we  think  as  to  those 
not  served  the  excuse  shown  by  the  sheriff 
for  failing  to  serve  them  was  sufficient;  at 
least  it  did  not  authorize  a  qnasbal  of  tbe 
writ 

Appellant  excepted  to  the  time  and  man- 
ner of  bis  arraignment  The  bill  shows  that 
appellant  from  some  cause,  was  not  arraign- 
ed at  the  beginning  of  the  trial;  bat  while 
it  was  in  progress,  and  while  the  jury  was 
being  impaneled,  the  attention  of  tbe  court 
was  called  to  the  matter,  and  he  was  then 
arraigned.     We  think  this  was  sufficient. 

Appellant  excepted  to  tbe  action  of  the 
court  in  forcing  him  to  proceed  in  the  at>- 
sence  of  certain  jurors  who  bad  been  sum- 
moned. The  court  shows  that  In  each  la- 
stance,  when  a  jnror  who  had  been  sum- 
moned failed  to  answer,  tbe  court  ordered 
the  clerk  to  issue  an  attachment  for  him  to 
appear  Instanter,  which  was  done;  and  it 
Is  not  shown  In  the  bill  that  appellant  crav- 
ed a  postponement  of  the  case  on  account 
of  the  absence  of  any  particular  jnror,  to 
enable  said  juror  to  be  procured.  Before 
be  would  be  in  condition  to  complain,  he 
should  have  asked  that  tbe  case  be  postpon- 
ed a  reasonable  time  to  enable  the  absent 
juror  to  be  procured. 

We  think  the  Juror  Frits  Strubner  was 
a  householder.  He  owned  and  controlled 
a  room. 

Appellant  excepted  to  certain  remarks  of 
the  district  attorney  in  bis  closing  argrument, 
in  which  he  suggested  to  the  jury  to  go  with 
him  to  the  graveyard,  see  a  new-made  grave, 
etc.,  and  the  gray-beaded  father  and  brok- 
en-hearted mother  shedding  tears  over  the 
grave  of  their  only  son  slain  by  this  defend- 
ant Appellant  asked  a  special  charge  elim- 
inating this  matter  from  the  consideration 
of  the  jury.  The  court,  in  explanation,  sayB 
that  it  was  in  response  to  an  appeal  by  de- 
fendant's counsel  to  consider  his  relatives. 
It  does  not  occur  to  us  that  such  an  appeat 
on  the  part  of  defendant  would  antborlz«» 
the  remarks  made  by  the  district  attorney. 
However,  this  is  not  reversible  error. 

The  charge  of  the  conrt  on  murder  In 
the  first  and  second  degrees,  as  stated  In 
the  original  opinion,  is  not  subject  to  tlie  ex- 
ceptions urged  by  appellant.  A  special 
charge  given  at  the  instance  of  appellant 
supplemented  the  charge  on  murder  in  th» 
second  degree  given  by  the  conrt,  and  that, 
in  connection  with  the  original  charge,  folly- 
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Bafeiraarded  appellant's  rights.  There  was 
no  chargre  on  manslaughter,  nor  do  the  facts 
presented  In  this  record  require  such  a 
charge.  The  charge  on  Insanity  was  full. 
The  requested  charges  of  appellant  on  man- 
slaughter and  Insanity  were  not  required; 
the  court  having  given  a  sufficient  diarge 
on  manslaughter. 

No  error  appearing  In  the  record,  the  Judg- 
ment is  affirmed. 

BROOKS,  J.,  absent 

On  Second  Behearlng. 

HBNDEKSON,  X  Appellant  has  filed  a 
motion  for  rehearing.  Among  other  things 
he  urgently  Insists  that,  If  we  adhere  to  the 
holding  in  the  McArthur  Case,  57  S.  W. 
847,  which  followed  Lane's  Case,  29  Tex. 
App.  310,  15  S.  W.  827,  this  case  must  be 
reversed,  because  the  court  overruled  ap- 
pellant's challenge  to  the  Juror  Fritz  Stmb- 
ner,  whom  appellant  claims  was,  In  accord- 
ance with  the  decisions,  not  a  householder. 
It  does  appear  in  said  cases  that  said  Juror 
would  not  be  regarded  as  a  householder, 
though  there  Is  some  difference  between  the 
facts  connected  with  the  Juror's  qualification 
In  this  case  and  those  cases.  However,  If 
It  be  conceded  that  said  cases  are  correct, 


and  that  this  Juror  comes  within  the  rule 
there  laid  down,  and  not  under  the  doctrine 
of  Bobles  V.  State,  S  Tex.  App.  846,  still 
appellant's  bill  is  not  in  a  condition  to  raise 
this  question.  It  does  not  show  that  appel- 
lant exhausted  Ms  peremptory  challenges  and 
an  objectionable  Juror  was  forced  upon  him. 
The  bill  says  In  that  respect  as  follows: 
"That  the  defendant  was  forced  to  exercise 
a  peremptory  challenge  as  to  said  Juror, 
and  thereby  force  upon  him  a  further  ob- 
jectionable Juror,  to  wit,  H.  L.  Scott"  This 
does  not  show  that  appellant  exhausted  his 
peremptory  challenges,  nor  does  it  show.  In 
accordance  with  the  decisions  of  this  court 
that  H.  L.  Scott  was  In  any  wise  objection- 
able; that  is,  that  be  was  not  a  fair  and  Im- 
partial Juror.  The  mere  statement  that  H. 
L.  Scott  was  objectionable  Is  not  sufficient 
We  hold  that  no  error  was  shown  by  appel- 
lant's bill  of  exceptions  with  reference  to  the 
action  of  the  court  as  to  this  matter. 

We  have  reviewed  sufficiently  the  other 
questions  rnised  in  the  motion,  and  do  not 
deem  it  necessary  to  discuss  them  farther. 
We  adhere  to  the  views  expressed  In  the 
original  opinion. 

The  motion  for  rehearing  la  overruled. 

BROOKS,  J.,  absent 
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SECOND  NAT.  BANK  T.  PREWBTT  et  al. 
(Supreme  Court  of  Tennessee.  Sept.  1,  1900.) 
!•  Bills  and  Notes— iNDOBSKMKWT—PATiitNT 

— DiSCRABGK  OF  INDOBSEBB. 

Plaintiff  held  a  note  on  which  defendants 
were  indorsers,  subject  to  a  collateral  agreement 
that  the  maker  was  entitled  to  pa;  off  the  note 
at  any  time  and  obtain  a  rebate  of  interest.  The 
makers  paid  the  note,  and  within  a  few  days 
thereafter,  a  petition  in  bankruptcy  was  filed 
against  them,  and  the  trustee  recovered  the 
amount  of  such  payment  from  plaintiff  as  a 
preference.  Held,  that  such  payment  was  in- 
sufficient to  discharge  the  indorsers. 
2.  Same— Bankbuitct    of    Makeb— Failubk 

TO  File  Claim  in  Bankbuptct. 

Where  after  the  makers  of  a  note  had  paid 
the  same  to  the  holder,  their  trustee  in  bank- 
ruptcy recovered  the  payment  as  a  preference, 
it  was  the  holder's  duty  to  file  the  note  as  a 
claim  against  the  bankrupt's  estate,  and  hence  on 
its  failure  so  to  do,  it  was  entitled  to  recover 
from  the  indorsers  only  the  difference  between 
the  amount  of  the  note  and  interest,  and  the 
amount  of  the  dividends  it  would  have  received 
from  the  bankrupt's  estate.  If  the  note  had  been 
properly  filed. 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Cent.  Dig.  BiUs  and  Notes,  H  706,  71B.1 

Appeal  from  Chancery  Court,  Madison 
County;  A.  O.  Hawkins,  Chancellor. 

Action  by  the  Second  National  Bank 
against  R.  E.  Prewett  and  another.  From  a 
Judgment  In  favor  of  the  latter,  the  former 
appeals.     Reversed. 

W.  H.  Biggs,  for  appellant  0.  G.  Bond, 
for  appellees. 

NEIL,  J.  On  the  l©th  of  January,  1900, 
Prewett  &  Co.  executed  to  the  order  of  J.  T. 
Rushing,  R.  E.  Prewett,  and  J.  T.  Jones, 
a  note  in  the  sum  of  $2,500,  maturing  12 
months  after  date.  This  note  was  Indorsed 
by  the  payees,  waiving  demand  and  notice 
to  the  Second  National  Bank.  The  Indorsers 
had  no  beneficial  interest  In  the  transac- 
tion, the  note  having  been  made  merely  for 
the  accommodation  of  Prewett  &  Co.  When 
the  note  was  negotiated  to  the  bank,  there 
was  a  collateral  contract  entered  Into  be- 
tween It  and  Prewett  &  Co.  to  the  effect  that 
the  latter  should  have  the  right  to  pay  the 
debt  before  due,  and  to  have  a  rebate  of  in- 
terest from  the  time  between  the  date  of  pay- 
ment and  maturity. 

On  the  18th  of  September,  1900,  Prewett  ft 
Co.,  through  their  representative,  J.  J.  Prew- 
ett, claimed  of  the  bank  toe  right  to  pay  off 
the  note,  and  were  permitted  to  do  so;  a  re- 
bate of  $68  being  allowed  for  the  difference 
of  time. 

Within  a  few  days  after  this  payment,  the 
creditors  of  Prewett  &  Co.  filed  a  petition 
In  bankruptcy  against  them,  and  they  were 
duly  adjudged  bankrupt.  An  action  was 
brought  by  Harris,  the  trustee  In  bankruptcy, 
against  the  bank,  and  he  recovered  in  this 
action  the  full  amount  which  had  been  paid 
to  the  bank.  The  aggregate  was  $3,100,  and 
interest.  This  Included  not  only  the  payment 
on  the  $2,500  note,  but  likewise  payment  of 


an  overdraft  of  about  $600.  and  vaxX.  pay- 
ment of  a  note  of  $793,  Indorsed  by  J.  T. 
Rushing. 

The  controversy  In  the  Harris  Case  is  re- 
ported imder  the  name  of  Harris  v.  Bank,  lift 
Tenn.  239,  75  8.  W.  1053. 

The  amount  recovered  from  the  tmnk  wa» 
paid  into  the  bankruptcy  court,  and  was  there 
prorated  among  the  other  creditors  of  Prew- 
ett &  Co.;  the  bank  not  bavins  filed  any 
claim. 

After  the  bank  had  paid  the  Judgment,  It 
brought  the  present  suit  against  U.  IS.  Prew- 
ett and  J.  T.  Rushing,  indorsers  on  the  $2,- 
500  note^  to  recover  two-thirds  thereof;  the 
other  Indorser,  J.  T.  Jones,  having  already 
paid  one-third  without  suit 

The  defendants  Insist  that  tbey  are  not 
liable  and  refer  for  authority  to  Harris  v. 
Bank,  supra.  In  that  case,  the  court  did 
not  have  before  It  the  question  here  presented, 
and  what  was  said  upon  the  liability  of  in- 
dorsers, appeared  only  In  a  quotation  from 
Bartholow  v.  Bean,  18  Wall.  (U.  S.)  633. 
21  U  Ed.  866.  Tliere  is  nothing  In  the  opin- 
ion in  Harris  v.  Bank  that  in  any  way  bears 
upon  the  present  controversy,  except  the  ob- 
servation that  the  bank  was  not  compelled 
to  accept  payment  of  the  amount  of  the 
note  on  penalty  of  releasing  the  indorsers. 
In  the  present  case,  it  appears  there  was  t 
collateral  agreement  between  tlie  bank  and 
the  makers  to  the  effect  that  the  makers 
would  have  the  right  to  pay  the  note  before 
maturity  and  obtain  a  rebate.  This  agree- 
ment was  In  the  nature  of  a  security  or  coun- 
ter security  for  the  benefit  of  the  indorsers, 
and  If  the  bank  had  refused  to  accept  the 
money  thereon,  the  indorsers  could  after- 
wards have  claimed  a  release. 

The  bank  was,  then.  In  this  position.  A 
valid  payment  was  offered  to  It,  wliich  it 
dared  not  refuse  on  penalty  of  losing  its  in- 
dorsers. It  is  said,  however,  that  Prewett 
&  Co.  were  Insolvent,  and  the  bank  knew  such 
to  be  the  fact,  This  Is  true,  but  there  might 
never  be  any  proceeding  in  bankruptcy  in- 
stituted against  them.  In  that  event  the 
payment  would  continue  good.  The  indors- 
ers were  entitled  to  this  benefit,  and  If  the 
bank  had  refused  when  offered,  they  would 
have  had  Just  ground  of  complaint  What 
was  said  in  Bartholow  v.  Bean  as  to  the 
nonliability  of  the  indorser  was  mere  dictum. 
The  case  did  not  call  for  It  The  action 
there  was  by  the  assignee  in  bankruptcy 
against  a  creditor  who  had  received  a  pref- 
erence to  recover  the  amount  so  paid.  No 
question  of  the  liability  of  an  indorser  was 
involved.  See,  on  the  general  subject,  Swarts 
V.  Fourth  National  Bank,  117  Fed.  1,  9-13,  M 
0.  C.  A.  387;  and  caises  cited;  Watson  v. 
Poague,  42  Iowa,  582,  683;  Prltcbard  v. 
Hitchcock,  6  Man.  &  G.  151;  Petty  v.  Cooke, 
L.  R.  6  Q.  B.  790,  794-796. 

The  facts  in  Watson  v.  Poague  et  al.  were 
these:  Watson  held  a  promissory  note  for 
$500  executed  Jointly  by  Poague,  and  Wood 
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and  one  John  W.  Orlffltb.  After  the  note  be- 
came due,  Griffith  made  «  payment  of  409.- 
95  on  It,  and  within  four  months  thereafter 
was  adjodged  a  bankrupt  on  the  petition  of 
creditors  other  than  Watson.  After  the  ad- 
judication In  bankruptcy,  Poague  and  Wood 
paid  to  Watson's  clerk,  who  was  ignorant  of 
tlie  circumstances,  the  residue  of  the  note, 
and  took  it  up.  The  assignee  In  bankruptcy 
recovered  of  Watson  the  amount  which  had 
been  paid  him  by  Griffith.  Watson  there- 
upon brought  his  suit  in  equity  against  Poague 
and  Wood,  praying  that  they  be  ordered 
to  deliver  up  the  note,  that  the  entry  of 
credit  thereon  of  $400.&1  paid  by  Griffith, 
l)e  declared  void,  and  that  the  plaintiff,  Wat- 
son, have  judgment  against  the  defendants 
Poague  and  Wood  for  that  sum,  with  inter- 
est and  costs.  In  affirming  a  judgment  In 
favor  of  Watson  for  the  amount  claimed,  the 
court  said  that  the  true  ground  of  relief 
was,  not  that  the  entry  of  credit  was  made 
by  mistake,  but  that  Watson  had  lost  the 
benefit  of  the  payment  for  which  the  entry  of 
credit  was  made  on  account  of  the  subsequent 
pnxvedings  In  bankruptcy,  "an  event  which, 
at  the  time  of  payment,  was  wholly  contln- 
(ront,  and,  therefore,  beyond  the  knowledge 
of  any  bimian  being";  that  it  was  immaterial 
whether  he  did  or  did  not  know  the  provisions 
of  the  bankrupt  act,  ©r  whether  he  did  or 
did  not  know  that  Griffith  was  insolvent; 
that  it  was  proper  for  him  to  receive  the  pay- 
ment, but  if  he  received  It  knowing  that 
Cirilfitb  was  insolvent,  he  received  It  subject 
to  tbe  rightfal  claim  of  an  assignee  in  bank- 
ruptcy should  an  adjudication  take  place 
npon  petition  filed  within  four  months  there- 
after. 

"It  is  true,"  continued  the  court,  "that  the 
receiving  of  the  payment  under  such  circum- 
stances is  called,  in  the  bankrupt  act,  ac- 
cepting a  fraudulent  preference,  but  it  was 
not  an  actual  frand,  nor  would  it  have  been 
even  a  constructive  fraud,  if  an  adjudication 
in  bankruptcy  had  not  taken  place  npon  a 
[letltlon  filed  within  four  months.  Besides, 
whatever  was  done  was  not  done  wltii  intent 
to  wrong  the  defendants,  but  rather  to  protect 
them.  If  plaintiff  had  declined  to  receive 
tbe  payment,  especially  If  Griffith  was  In- 
solvent, tbe  defendants  might  justly  have 
complained.  There  was  at  least  a  possibility 
that  no  adjudication  in  bankruptcy  would 
take  place  npon  a  petition  filed  within  fonr 
months.  But  it  did  take  place,  and  now 
tbe  plaintiff  asks  relief,  not  against  his  own 
frand,  but  because  the  payment  which  he 
properly  received  has  been  held,  by  reason  of 
what  afterwards  transpired,  and  under  the 
pecnliar  provisions  of  the  bankrupt  law,  to 
have  been  made  to  him  in  trust,  for  all  of 
the  creditors  of  Griffith." 

•  in  Pritdiard  ▼.  Hltcbco<^,  it  appeared  that 
tbe  plaintiff  had  lent  to  William  Hltchco<^ 
a  large  snm  of  money,  the  payment  of  which 
was  guaranteed  by  George  Hitchcock.  Sub- 
seijuently  WllUam  paid  tbe  debt,  but  was 


at  that  time  "in  a  state  of  complete  insol- 
vency." Within  a  few  days  thereafter  & 
"flat  in  bankruptcy"  issued  against  William, 
the  assignee  under  which  brought  an  action, 
against  Pritchard  to  recover  the  money  scv 
paid  by  the  bankrupt,  upon  the  grotmd  that 
the  payment  was  a  fraudulent  preference,  in- 
which  action  they  succeeded.  Thereupon 
Pritchard  brought  his  action  against  the 
guarantor,  George  Hitchcock.  It  was  held 
that  the  payment  did  not  amount  to  a  satis- 
faction. 

In  Petty  ▼.  Cooke,  the  facts  were  that 
Cooke  for  the  accommodation  of  Steele  exe- 
cuted with  him  a  promissory  note  for  $100,. 
payable  to  Petty.  Steele  paid  it  In  contem- 
plation of  insolvency,  and  Petty  innocently 
accepted  the  amount.  Afterwards  Steele's- 
trustee  In  bankruptcy  recovered  of  Petty 
the  amount  which  the  latter  had  received 
from  Steele.  Petty  then  brought  an  action 
against  Cooke,  the  accommodation  maker, 
and  he  pleaded  that  the  acceptance  by  the- 
plaintiff  of  the  payment  which  bad  been- 
made  by  Steele  discharged  him,  Cooke,  from 
liability  as  a  co-maker  or  surety.  The  court 
of  Queen's  Bench  held  otherwise. 

Blackburn,  J.,  said:  "Is  there  any  gase- 
whlch  says  that  an  innocent  act,  uncon- 
sciously done,  discharges  the  surety? 
•  •  •  The  creditor  accepts  the  money 
which  he  had  no  right  to  refuse,  and  the  ac- 
ceptance of  which  he  had  no  means  of  know- 
ing would  Injure  tbe  surety.  He  therefore- 
dld  no  act  Injurious  to  the  surety,  and  the- 
surety  is  not  discharged."  Lush,  J.,  said: 
"I  ^  of  the  same  opinion.  The  rule  of  law 
and  equity  with  regard  to  the  rights  of  a 
surety  is  the  same.  I  do  not  entertain  the 
slightest  doubt  tbat  the  act  of  the  creditor 
which  discbarges  the  surety  must  be  an  act 
involving  something  Inequitable  at  the  time- 
it  is  done,  and  which  Interferes  with  the- 
rigbts  of  a  surety;  an  acceptance  of  money 
from  the  debtor,  which  the  creditor  thought 
at  the  time  be  accepted  It  was  a  good  and 
valid  payments,  cannot,  therefore,  discbnrge- 
the  surety.  The  creditor,  under  the  present 
circumstances,  could  not  have  refused  to  ac- 
cept the  money;  Its  acceptance  was  an  ad- 
vantage, not  an  injury,  to  the  surety."  Han- 
ner,  J.,  said :  "I  am  also  of  the  same  opin- 
ion. Lord  Eldon  puts  It  that  the  surety  is- 
discharged  when  the  creditor  has  done  any- 
thing which  is  'against  tbe  faith  of  his  con- 
tract* How  can  It  be  against  the  faith  or 
his  contract  for  the  creditor  to  do  that  which 
It  was  his  duty  to  do,  namely,  to  receive- 
payment?  It  turned  out  afterwards  that  the- 
payment  was  not  a  good  payment,  and  there- 
fore the  surety  is  not  discharged." 

Judge  Santwrn,  after  citing  the  foregoing- 
opinion,  said  in  Swarts  v.  Fourth  National 
Bank,  supra,  a  case  presenting  a  similar- 
question  : 

"Those  opinions  are  well  grounded  in  rea- 
son, clear  and  persuasive.    They  lead  to  just: 
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and  equitable  results,  and  they  are  exactly 
applicable  to  tbe  facts  of  tbis  case.  Tbe 
bank  was  guilty  of  no  fraud  or  wrong  when 
it  accepted  payment  from  the  Insolvent  Tbe 
Indorsers,  as  well  as  tbe  bank,  knew  that 
any  payments  made  upon  tbe  notes  by  tbe 
principal  debtor  were  liable  to  be  recalled 
as  a  condition  of  tbe  allowance  of  tbe  claim 
of  the  bank  against  its  estate,  If  the  maker 
of  the  note  was  adjudged  a  bankrupt  upon  a 
petition  filed  within  four  months  of  tbe  pay- 
ments. Their  contract  was  conditioned  by 
this  fact,  and  by  the  statute  which  called  it 
into  being.  Tbe  acceptance  of  such  payments 
was  not  forbidden  by  the  moral  or  by  the 
civil  law.  Tbe  bank  did  not  know,  and  could 
not  foresee,  that  the  principal  debtor  on  tbe 
note  would  become  a  bankrupt  within  four 
months  from  the  payments.  The  holder  of 
a  surety's  obligation  may  discharge  It  If  be 
knowingly  does  any  act  to  diminish  his  se- 
curity or  his  opportunity  to  enforce  It,  or 
any  act  to  increase  his  liability.  But  the  ac- 
ceptance of  these  payments  did  none  of  these 
things.  A  refusal  to  accept  them  might  well 
have  been  held  to  be  an  act  so  likely  to  en- 
tall  unnecessary  loss  upon  the  accommoda- 
tion makers  that  It  would  discharge  them. 
But  the  receipt  of  the  money  was  an  act  of 
reasonable  diligence — an  act  in  the  ration- 
al discbarge  of  the  duty  of  the  bank  towards 
the  sureties.  It  hoped  and  believed  that  the 
money  it  received  would  be  a  payment  upon 
the  debt  If  It  returns  it,  no  payment  has 
been  made  by  tbe  receipt  of  It  The  debt 
remains  unpaid,  because  the  money  received 
turns  out  to  be. the  property  of  the  bankrupt 
estate,  which  the  bank  holds  In  trust  for 
and  returns  to  the  state  under  the  law.  Tbe 
sureties  are  not  discharged  by  tbe  payment 
and  satisfaction  of  any  part  of  tbe  notes, 
because  no  payment  and  satisfaction  were 
affected.  They  are  not  discharged  by  any 
act  or  negligence  of  tbe  creditor,  because  it 
has  been  guilty  of  none  which  either  Increas- 
ed their  liability  or  diminished  their  security 
or  their  opportunity  to  enforce  It  The  only 
Just  and  equitable  conclusion  Is  that  the  ac- 
commodation makers,  Indorsers  or  sureties 
upon  the  obligation  of  an  Insolvent  debtor 
are  not  discharged  from  liability  to  pay  them 
by  the  Innocent  acceptance  by  their  creditor, 
of  payments  thereon  from  tbe  insolvent  debt- 
or which  the  creditor  is  subsequently  requir- 
ed to  and  does  surrender  to  the  latter's 
tnistee  In  bankruptcy  as  a  condition  of  tbe 
allowance  of  Its  claim  under  section  57g  of 
the  bankruptcy  act."  Act  July  1,  1898,  c. 
541.  80  Stat  660  [U.  S.  Comp.  St  1901,  p. 
344.S]. 

The  duty  of  the  present  complainant  was. 
upon  tbe  adjudication  In  bankruptcy  of 
Prewptt  Sc  Co.,  to  surrender  the  preference 
and  file  its  claim  for  allowance.  5  Cyc.  330, 
K^^.  It  was  compelled  to  restore  the  money, 
but  failed  to  file  Its  claim  asalnst  the  estate. 
Tbe  extent  of  tbe  injutj  suffered  by  tbe  In- 


dorsers through  tbis  failure  Is  measured  by 
the  amount  that  would  have  been  realized 
by  the  bank  If  it  had  filed  tbe  claim,  and 
which  was  lost  by  not  filing  it  For  tbis  In- 
Jury  the  bank  must  account  in  tbe  abatement 
of  its  demand. 

The  record  shows,  without  controversy, 
the  amount  of  tbe  debts  filed  In  this  proceed- 
ing, tbe  assets,  and  the  pro  rata  paid.  To 
tbe  debts  should  be  added  tbe  $2,500  note, 
and  tbe  pro  rata  figured  on  that  basis  as  of 
tbe  date  of  tbe  pro  rata  which  was  made  In 
the  banknvtcy  proceedings.  Tbe  pro  rata 
amount  thus  ascertained  for  tbe  $2,500  note 
will  show  tbe  sum  the  bank  would  have  re- 
ceived had  it  filed  Its  claim.  Tbe  amount  so 
found  must  be  deducted  from  tbe  note. 

It  is  conceded  that  on  tbe  basis  above 
fixed,  tbe  pro  rata  amount  applicable  to  tbe 
$2,500  note  would  have  been  $837.  Deduct 
this  amount,  also  the  sum  paid  by  Jpnes,  the 
third  indorser,  and  enter  Judgment  for  the 
bank  for  the  balance  and  interest,  against 
defendants  Prewett  and  Rushing. 

It  Is  Insisted  that  the  settlement  should 
be  made  on  the  basis  of  the  bank's  filing  the 
whole  of  Its  demand  against  Prewett  &  Co., 
that  Is  tbe  overdraft  and  the  amount  which 
had  been  received  on  tbe  Rushing  nota  We 
cannot  deal  with  that  phase  of  the  matter 
in  the  present  case.  The  bank  had  no  duty 
resting  on  It  to  any  third  party  In  respect 
of  the  overdraft  Nor  can  we  deal  with  the 
$795  note;  that  matter  Is  not  before  us.  We 
have  referred  to  It  In  a  preceding  part  of  the 
opinion,  merely  in  an  incidental  way,  In 
stating  tbe  history  of  the  transaction. 

Judgment  as  above  directed. 


WATERS-PIERCE  OIL  CO.  ▼.  BURROWS. 

(Supreme  Court  of  ArkanBas.    Nov.  11,  1905.) 

1.  Jdbt— Pebemptobt  Cuaixerges  —  Numbeb 

At.t.owbti 

Under  Kirby's  Dig.  i  4536,  declaring  that 
in  civil  cases  each  party  shall  nave  three  per- 
emptory challenges,  and  section  4540,  provid- 
ing that  where  there  are  several  persons  on  the 
same  side,  the  challenge  of  one  shall  be  the 
challenge  of  all.  all  the  defendants  in  a  case 
are  entitled  in  the  aggregate  to  only  three  per- 
emptory challenges. 

[Ed.  Note.— For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  {{  607-«09.] 

2.  Explosives  —  iNJUBiKe   fbou  Accident- 
Actions— Evidence— PBtJuoiciAL  Effect. 

In  an  action  against  ^  oil  company  for 
damages  caused  by  an  ezplotion  alleged  to  have 
resulted  from  the  negligence)  of  the  oil  company 
in  delivering  gasoline  to  a  ilink  connected  with 
a  private  lighting  system,  in  appeared  that  the 
gasoline  was  emptied  from  ittie  barrel  Into  the 
tank  by  means  of  a  siphon  vid  a  funnel.  An 
employ^  of  the  defendant  wa&\  asked  why  the  oil 
company  got  a  certain  rotai^  pump,  and  an- 
swered that  the  one  they  had  (would  not  do,  a«d 
was  further  asked  if  it  was  *ot  true  that  they 

f;ot  the  pump  for  the  purpose  tof  delivering  gaso- 
ine  into  the  tank  in  quest!  ki,  and  responded 
that  he  did  not  remember.  Htld,  that  this  testi- 
mony was  not  prejudicial  to  (lefendant. 
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8.  Appeai,  and  Ebrob  —  Habuless  Bbbob— 
Admissioi^  ov  Evidenck. 

The  admission  of  evidence  tending  to  eetab- 
lish  an  nndisputed  fact  is  not  prejudicial. 
4.  Samx. 

In  an  action  against  an  oil  company  for 
injuries  resulting  from  an  explosion  of  gasoline 
which  it  was  alleged  escaped  because  of  the 
negligence  of  one  of  defendant's  servants  in  fill- 
ing a  tank  connected  with  a  private  lighting 
system,  it  was  claimed  that  defendant  was  neg- 
ligent in  the  use  of  a  siphon  and  funnel  in  filling 
the  tank.  Evidence  was  admitted  of  a  conversa- 
tion between  defendant's  servant  and  the  per- 
son who  installed  the  lighting  ^lant,  which  con- 
versation occurred  on  an  occasion  prior  to  that 
when  it  was  alleKd  that  the  gasoline  was  negli- 
sently  spilled  and  during  which  the  person  who 
uiatalled  the  plant  told  defendant's  servant  not 
to  undertake  to  fill  the  tank  with  a  siphon,  but 
to  oae  a  rotar?  pump,  and  that  the  siphon  was 
not  safe  beoiase  the  rate  of  flow  could  not  be 
controlled  as  it  could  when  a  pump  was  used. 
Held,  that  the  testimony  as  to  this  conversation 
w^aa  incompetent,  but  not  prejudicial. 
6.  Explosives— iHJTJBiiB  fbou  Accidents— 

AcnONS— EVIDEHCB. 

Evidence  by  the  person  who  installed  the 
plant  that  the  pump  was  safer  than  the  siphon, 
Decanse  the  flow  of  gasoline  in  the  former  could 
not  be  controlled,  and  that  he  had  tested  the 
siphon  and  bad  fonnd  it  impracticable,  was 
competent. 

Appeal  from  Circuit  Court,  Garland  Oonn- 
ty;    A.  M.  Duffle,  Judge. 

Action  by  J.  C.  Burrows  against  the 
Waters-Pierce  Oil  Company  and  others. 
From  a  judgment  for  plalntlfT,  the  above- 
named  defendant  appeals.    Affirmed. 

This  action  was  brongbt  in  the  Oarland 
circuit  court  by  J.  C.  Burrows  against  Wa- 
ters-Pierce Oil  Company,  Arkansas  Gas  Com- 
pany, Chambers  &  Walker,  Sam  Mayer,  and 
Iico  Mayer,  to  recover  damages  for  personal 
injuries  caused  by  an  explosion  of  gasoline 
▼apor,  wlilch  occurred  on  the  24th  day  of 
December,  1902,  in  a  building  at  Hot 
Springs  known  as  the  "Turf  Exchange," 
'wblle  gasoline  was  being  delivered  by  an 
employ^  of  the  Waters-Pierce  Oil  Company 
in  a  storage  tauk  connected  with  a  gas 
generating  machine  on  the  premises  of  the 
Turf  Exchange.'  Plaintltr  alleged  in  his 
complaint  that  the  defendants,  "acting  to- 
getb»  and  in  concert  through  their  agents, 
■eryantSk  and  e&ploySs,  then  and  there 
nnlawfnily,  carelessly,  and  negligently  pro- 
ceeded to  transfer  the  gasoline  from  the 
ressel  in  which  it  was  carried"  to  the  lot 
on  which  the  Turf  Exchange  is  situated, 
"and  in  so  transferring  the  gasoline  the  de- 
fendants unlawfully,  negligently,  and  care- 
lessly allowed  the  gasoline  to  escape  and 
run  out  and  under  the  floor  of  the  building 
on  the  lot,  and  unlawfully,  negligently,  and 
carelessly .  allowed  the  gasoline  to  explode 
and  wreck  the  building,  and  inflict  grreat  and 
serious  injuries"  upon  the  plaintiff,  he  be- 
ing in  the  building  at  the  time.  For  the 
damages  sustained  by  him  be  asked  for 
judgment  in  the  sum  of  $10,000. 

The  defendant  Waters-Pierce  Oil  Com- 
pany answered  and  denied  specifically  each 
86  S.W.-22 


allegation  of  the  complaint  as  to  its  negli- 
gence, or  that  of  its  agents  or  employdi. 

The  action  was  dismissed  as  to  Sam  and 
Leo  Mayer,  and  the  jury  returned  a  verdict 
in  favor  of  the  Arkansas  Gas  Company  and 
Oliambers  &  Walker,  and  in  favor  of  tbe 
plaintiff  against  tbe  defendant  Waters- 
Pierce  Oil  Company,  and  assessed  his  dam- 
ages at  $1,100. 

Statement  of  Facts. 

The  evidence  adduced  at  the  trial  in  tbe 
case  tended  to  prove  the  following  among 
other  facts: 

Tbe  defendants,  Chaml>er8  &  Walker, 
"were  lessees  of  a  two-story  building  in 
Hot  Springs,  In  this  state,  known  as  the 
'Turf  Exchange'  in  which  they  conducted  a 
saloon  and  gambling  rooms.  The  first  floor 
was  a  large  single  room  which  opened  on 
Central  avenue  and  extended  back  west- 
wardly  the  entire  lengtb  of  the  building  to 
an  open  area  extending  I>ack  to  Exchange 
street  There  was  a  bar  in  the  front  of 
this  room  on  Central  avenue,  and  in  the 
portion  back  of  the  bar,  separated  by  a  iow 
partition,  Sam  and  Leo  Mayer,  as  copartners 
and  sublessees  of  Chambers  &  Walker  con- 
ducted a  poolroom  in  which  they  sold  pools, 
or  accepted  wagers  on  horse  races." 

A  short  time  before  the  24th  of  December, 
1002,  "Chambers  &  Walker  entered  into  a 
contract  with  tbe  defendant,  Arkansas  Gas 
Company,  to  place  on  the  Turf  Exchange 
premises  an  automatic  gas  machine  plant  for 
supplying  vapor  Illuminating  gas  •  *  • 
in  the  entire  Turf  Exchange  Building." 
Tbls  was  done,  and  the  machine  "was  ac- 
cepted and  put  In  operation  by  Chambers 
&  Walker  four  or  five  days  before  the  ex- 
plosion occurred." 

"In  the  rear  and  a  few  Inches  lower  than 
the  first  floor  of  the  Turf  Exchange  was 
an  open  area  or  yard,  which  was  of  the 
same  width  as  tbe  building,  and  extended 
back  about  16  feet  to  a  stone  retaining  wall 
12  or  13  inches  thick  located  on  the  line  of 
Exchange  street,  on  which  the  rear  of  the 
premises  abutted.  The  top  of  this  retaining 
wall  was  8  or  9  feet  above  the  area  and  on 
a  level  with  tbe  adjoining  sidewalk,  and 
had  on  It  a  board  fence  6  or  7  feet  high, 
with  a  door  opening  from  the  street  to  a  plat- 
form and  stairway  leading  down  into  the 
area. 

"The  area  was  paved  with  granitoid,  ex- 
cept Inside  of  a  coal  shed  located  at  the 
southwest  corner  of  the  area.  This  shed 
was  about  10  feet  by  6  feet  square,  and  its 
west  wall  was  a  part  of  the  stone  retain- 
ing wall  and  of  the  board  fence  on  top  of 
the  latter. 

"At  the  time  the  gas  machine  plant  was 
placed  on  the  premises,  there  was  near  tbe 
rear  wall  of  the  Exchange  Building,  at  tbe 
northeast  comer  of  the  area,  a  drain  open- 
ing with  a  grated  cover,  for  draining  the 
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area;  there  Trere  also  two  narrow  hori- 
Bontal  ventilator  openings,  one  on  eltber  side 
of  the  rear  door,  through  the  wall,  two  or 
three  Inches  above  the  floor  of  the  area, 
which  opened  into  the  space  over  the  i>ool- 
room.  On  the  south  side  of  the  area  there 
was  a  wall  of  a  building,  partly  bricks  and 
partly  boards,  and  on  the  north  side  was  a 
high  board  fence. 

"The  gas  machine  plant  consisted  of  an 
engine,  generator,  etc.,  a  galvanized  iron  stor- 
age tank  for  holding  a  supply  of  gasoline, 
with  pipes  (two),  connecting  the  engine  and 
tank,  and  also  a  line  of  pipe  connecting  the 
storage  tabk  with  an  Iron  receiving  box  in 
the  sidewalk  <m  Exchange  street  outside  of 
the  retaining  wall.  , 

"The  engine  and  generator  were  placed  in 
a  small  house,  covered  with  sheet  Iron,  and 
located  In  the  southeast  corner  of  the  area 
next  to  the  rear  wall  of  the  Turf  Exchange 
Building  and  the  wall  of  the  building  ad- 
joining on  the  south.  This  little  engine 
bouse  was  raised  on  blocks  two  or  three 
inches  above  the  granitoid  paving  so  as  to 
leave  a  clear  space  underneath,  and  there 
was  a  space  of  three  feet  three  inches  be- 
tween it,  and  the  east  wall  of  the  coal  shed. 
That  (the  east)  wall  of  the  coal  shed  was 
double.  The  outside  boards  of  the  same 
were  nailed  into  the  frame  of  the  shed, 
horizontally,  close  together,  the  lower  board 
resting  on  the  granitoid  pavement,  and  a 
tier  of  open  board  shelves  were  hung  on  the 
outside  wall,  and  extended  over  towards  the 
opposite  wall  of  the  little  engine  bonse.  On 
these  shelves  were  laid  a  lot  of  empty  glass 
bottles. 

"The  galvanized  Iron  storage  tank  was 
cylindrical  In  form,  6  feet  6  inches  long, 
and  18  Inches  In  diameter,  and  would  hold 
67  gallons  of  gasoline.  It  was  placed  hori- 
zontally between  the  engine  house  and  the 
coal  shed,  by  cutting  through  the  granltold- 
ing  of  the  area  and  excavating  sufficient 
soil  to  permit  of  its  being  laid  about  one- 
half  of  Its  diameter  below  the  surface.  Aft- 
er it  was  laid  in  the  trench,  the  tank  was 
covered  with  two  layers  of  brick  laid  on 
edge  In  cement  plaster,  and  the  whole  was 
plastered  over  with  a  thick  layer  of  cement, 
in  such  a  way  as  to  form  a  smooth  arched 
mound,  7  to  7^  feet  long  and  rising  about 
12  Inches  above  the  level  of  the  area  floor, 
which  practically  filled  up  the  space  between 
the  engine  house  and  the  coal  shed,  with  a 
slope  towards  each. 

"The  tank  was  connected  with  the  gen- 
erating machine  proper  by  two  small  iron 
pipes,  through  one  of  which  the  machine 
automatically  drew  from  the  tank  Its  sup- 
ply of  gasoline,  and  through  the  other  dis- 
charged back  into  the  tank  any  surplus  of 
fluid.  Neither  these  connecting  pipes  nor 
the  engine,  were  Involved  in  any  way  in  the 
explosion,   but  atlll  a  knowledge   of  their 


location,  etc..  Is  essential  to  a  proper  under- 
standing of  how  the  explosion  occurred. 

"There  was  also  attached  to  the  top  of 
the  tank,  near  Its  south  end  as  It  lay  em- 
bedded in  the  area,  an  upright  Iron  pipe 
10  or  12  inches  long  and  1%  inches  in  di- 
ameter, which  Is  called  in  the  testimony 
the  'T-pIpe'  or  the  'upright  T-pIpe.'  The 
upper  end  of  this  pipe  had  threads  cut  in 
It,  and  was  fitted  with  an  iron  cap  which 
could  readily  be  screwed  off  or  on  the  pipe. 
Inside  the  tank  was  a  "fioat"  with  an  up- 
right wooden  stick  less  than  an  inch  in 
diameter,  which  extended  up  through  the 
upright  T-plpe  for  the  purpose  of  indi- 
cating the  quantity  of  gasoline  there  was  In 
the  tank  while  the  latter  was  being  filled, 
etc.  With  the  cap  of  the  upright  pipe  off, 
the  end  of  this  stick  would  rise  up  out  of 
the  pipe  as  the  gasoline  was  filled  into  the 
tank.  When  the  tank  was  full,  the  stick 
would  stand  about  6  or  8  Inches  out  of  the 
pipe,  and  when  empty  the  end  of  the  stick 
would  be  flush  with  the  end  of  the  pipe. 
This  pipe  was  to  be  kept  closed  except  when 
the  tank  was  being  filled,  or  it  was  desirable 
to  know  how  much  gasoline  was  In  the 
tank. 

"The  line  of  pipe  connecting  the  storage 
tank  with  the  receiving  box  was  arranged  as 
follows:  The  end  of  a  line  of  pipe,  of  the 
same  Inside  diameter  as  the  upright  T-pIpe  on 
the  storage  tank  was  attached  at  right  angles 
to  the  latter  pipe  where  it  joined  the  top  of 
the  tank,  and  extended  thence,  horizontally 
and  obliquely  with  the  tank,  from  3  to  3^ 
feet  to  very  near  the  outside  east  wall  of  the 
coal  shed;  thence  up  vertically  through  the 
tier  of  shelves  6  feet  8  Inches;  thence  at 
right  angles  with  the  tank,  through  the  east 
wall  of  the  coal  shed,  and  the  stone  re- 
taining wall,  to  a  point  about  12  to  15  inches 
outside  the  latter  wall  and  12  Inches  below 
the  surface  of  the  sidewalk  on  Exchange 
street;  thence  vertically  about  6  Inches  to 
the  bottom  of  a  cast-iron  box,  designated  In 
the  testimony  as  a  "receiving  box,"  and 
having  a  1%  Inch  opening  through  the  bot- 
tom to  which  the  end  of  the  6-Inch  vertical 
pipe  was  attached. 

"The  receiving  box  was  about  6  Inches 
long,  5  inches  wide,  and  6  Inches  deep,  with 
a  hinged  lid,  and  lock  for  locking  the  same 
when  the  box  was  not  being  used.  It  also 
had  extending  up  from  the  bottom  some  2 
or  3  inches  an  open  nipple  or  pipe,  with 
thread  on  it  for  receiving  a  cap.  This  open 
nipple  was  a  continuation  of  the  opening  in 
the  end  of  the  pipe  attacned  to  the  bottom 
of  th^  box.  The  box  had  also  another  ope& 
nipple  extending  through  Its  bottom,  but  it 
was  not  utilized  in  any  way  in  connection 
with  this  particular  apparatus,  and  was  filled 
underneath  with  the  soil  which  the  bottom  of 
the  box  rested  on.  The  box  was  sunk  In  the 
sidewalk  a  few  Inches  outside  the  stone  re- 
taining wall,  and  bricks  were  laid  around 
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It,  ana  covered  with  cement  In  a  way  to 
leave  about  one  Inch  of  the  box  projecting 
above  the  bricks  and  the  surface  of  the  side- 
walk. The  sidewalk  was  not  otherwise 
paved,  but  was  reasonably  solid  and  even. 

"The  line  of  1%  inch  pipe  and  the  receiv- 
ing box  at  the  Turf  Exchange  were  placed 
in  the  manner  mentioned,  so  that  the  storage 
tank  could  be  filled  from  time  to  time  with 
gasoline,  by  passing  the  gasoline  through  the 
pipe  opening,  in  the  receiving  box  on  the 
sidewalk,  and  permitting  It  to  run,  by  gravita- 
tion, through  the  line  of  pipe  into  the  stor- 
age tank  In  the  area." 

The  Water-Pierce  Oil  Company  is  a 
wholesale  dealer  In  petroleum  oils,  etc.,  and 
keeps  a  stock  of  oils.  Including  gasoline,  al- 
so an  agent  at  Hot  Springs,  Ark.,  and  at 
other  towns  and  cities  In  the  state.  Four 
or  five  days  before  the  explosion  in  question 
the  Waters-Pierce  Oil  ■  Company's  agent  at 
Hot  Springs,  In  pursuance  of  an  order  re- 
ceived over  the  telephone  that  day,  sent  an 
Iron  barrel  of  what  Is  known  commercially 
as  "88  degree  gasoline"  to  the  Turf  Ex- 
change, In  charge  of  Ben  Murray,  the  com- 
pany's driver,  for  use  In  the  gas  plant.  At 
that  time  the  storage  tank  was  sunk  In  the 
ground  In  the  area,  and  had  the  upright 
T-plpe  attached  In  position,  but  the  tank 
was  not  bricked  and  cemented  over,  nor  was 
the  line  of  pipe  extending  up  and  out  to  the 
receiving  box  on  the  sidewalk,  in  position  or 
connected  with  the  upright  T-plpe.  When 
Murray  reached  the  rear  of  the  Turf  Ex- 
change on  Exchange  street,  with  the  bar- 
rel of  gasoline,  he  found  the  superintendent 
of  the  Arkansas  Gas  Company,  Humphrey 
by  name,  directing  the  work  then  in  pro- 
gress on  the  gas  plant,  and  Murray  unloaded 
the  barrel  of  gasoline,  and  placed  it  on  end 
on  the  platform  at  the  top  of  the  flight  of 
steps  leading  Into  the  area.  Murray  had 
with  bim  a  hose  having  an  Iron  "goose  neck" 
nozzle  at  one  end,  used  for  siphoning  oils 
and  gasoline  from  one  receptacle  to  another, 
and  proceeded  to  siphon  the  gasoline  from 
the  barrel  Into  the  tank,  immediately  through 
the  upright  T-plpe  on  the  tank.  The  inside 
diameter  of  the  hose  was  one  inch,  and  of 
the  nozzle  three-fourths  of  an  inch.  Mur- 
ray at  that  time  was  standing  in  the  area  at 
tbe  tank,  and  when  the  gasoline  started  to 
flow  through  the  hose,  for  some  reason,  a 
small  iiortlon  of  it  was  spilled  or  escaped 
through  the  opening  on  the  side  and  near 
the  base  of  the  upright  T-pipe,  In  which  the 
end  of  the  line  of  the  pipe  leading  to  the 
receiving  box  was  Intended  to  be  inserted. 
Murray  says  that  It  escaped  there,  while 
Humphrey  says  that  It  splattered  out  of  the 
goose  neck  when  Murray  quit  sucking  and 
pnt  his  hand  over  the  end  of  the  "goose 
neck."  Whatever  the  cause  may  have  been, 
Murray,  at  Humphrey's  direction,  quit  si- 
phoning the  gasoline  and  left  the  barrel  of 
(asoUne  standing  on  the  platform. 

Some  time   later  the  receiving  box  was 


placed  in  position  in  the  sidewalk  and  con- 
nected with  the  tank  by  means  of  the  line 
of  pipe,  in  the  manner  heretofore  explained. 
And,  according  to  the  testimony  of  Humphrey, 
the  barrel  of  gasoline  was  empted  Into  the 
storage  tank  by  placing  the  barrel  on  its  side 
near  tbe  receiving  box,  inserting  a  three- 
fourths  inch  spigot  in  the  end  of  the  barrel 
immediately  over  the  funnel  Inserted  in  the 
pipe  opening  in  the  receiving  box,  opening 
the  spigot,  and  permitting  the  oil  to  run  in- 
to the  funnel. 

When  that  barrel  of  gasoline  was  trans- 
ferred to  the  storage  tank,  the  gas  machine 
was  started,  and  the  entire  Turf  Exchange 
premises  were  illuminated  with  the  gas  gen- 
erated from  It 

The  explosion  In  question  here  occurred 
while  the  next  barrel  of  gasoline  was  being 
delivered  Into  the  storage  tank,  and  the 
facts  and  circumstances  leading  up  to  It 
were  these: 

On  December  24,  1902,  four  or  flv^  days 
after  the  first  barrel  of  gasoline  was  deliv- 
ered at  the  Turf  Exchange,  the  Waters- 
Pierce  Oil  Company's  agent  at  Hot  Springs, 
received  over  the  telephone  an  order  to  de- 
liver at  the  Turf  Exchange  another  barrel 
of  gasoline,  with  directions  for  the  driver 
to  go  to  the  porter  at  tbe  Turf  Exchange 
for  the  key  to  the  receiving  box.  Thereupon, 
an  iron  barrel  containing  53  gallons  of  88 
degree  gasoline  was  loaded  on  a  platform 
wagon  and  driven  by  Murray,  the  same  driv- 
er who  delivered  the  other  barrel,  to  the 
Turf  Exchange  premises  on  Exchange  street. 
Murray  arrived  at  the  rear  of  the  premises 
about  4  o'clock  p.  m.,  left  his  team,  and  went 
into  the  poolroom  to  look  for  the  porter. 
Murray  there  saw  a  negro  with  a  uniform 
cap  on  which  Indicated  that  he  was  a  porter 
about  the  place.  It  afterwards  developed 
that  the  porter's  name  was  Arthur  Harris. 
Murray  said  to  him  that  he  had  a  barrel  of 
gasoline  for  the  place.  The  porter  replied 
In  substance:  "All  right  We  have  got  It 
fixed  all  right  now."  The  porter  testified 
that  he  got  the  key,  and  then  went  with 
Murray,  and  unlocked  the  receiving  box.  On 
the  other  hand,  Murray  testified  that  they 
went  out  on  tbe  sidewalk  first,  found  the 
receiving  box  closed,  and  the  porter  then 
said,  "I  will  go,  and  get  the  key."  Murray 
discovered  he  had  no  wrench  with  him  to 
take  tbe  iron  cap  off  of  the  bung  In  the  head 
of  the  barrel,  and  went  to  a  neighboring 
store  to  procure  one  while  the  porter  went 
for  the  key.  When  Murray  returned  with 
the  wrench  he  found  the  porter  at  the  re- 
ceiving box,  and  the  end  of  the  receiving  pipe 
In  it  open.  Murray  asked  the  porter  for  a 
funnel,  and  the  porter  said  they  did  not  have 
one.  Murray  then  made  a  funnel  with  a 
piece  of  manllla  wrapping  paper,  and  placed 
it  in  the  receiving  pipe  of  the  box,  took  the  * 
cap  off  of  the  bung  hole  In  the  Iron  barrel, 
Inserted  one  end  of  the  same  hose  In  the 
barrel,  and  by  sucking  at  the  end  of  the  goose 
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neck  Btarted  the  gasoline  to  flowing  Into  the 
funnel.  The  barrel  was  at  the  time  stand- 
ing upright  on  the  wagon  about  six  feet  from 
and  about  three  or  four  feet  above  the  re- 
ceiving box,  and  part  of  the  hose  between 
the  barrel  and  the  goose  neclc  laid  on  the 
ground.  Murray  testified  that  the  porter  was 
holding  the  funnel  when  the  gasoline  started 
tb  Sow  Into  it,  but  could  not  remember  how 
long  he  held  it;  that  he  could  not  remember 
liow  long  the  porter  stayed  at  the  box  be- 
fore going  down  to  the  area,  bat  thinks  it 
was  five  or  eight  minutes ;  nor  whether  the 
porter  went  down  of  bis  own  accord  or  at 
Murray's  suggestion;  that  "perhaps"  half 
of  the  gasoline  bad  run  Into  the  receiving 
box  when  the  porter  left  him,  and  went  down 
Into  the  area,  and  that  the  porter  "hollered 
right  after  he  g<jt  down  there." 

"On  the  other  hand,  the  porter  testineO 
that  as  soon  as  Murray  got  ready  to  start  the 
gasoline  to  flow  from  the  siphon  he  left  Mur- 
ray, and  went  down  to  the  storage  tank,  un- 
screwed the  cap  tram  the  end  of  the  upright 
T-pipe,  and  sat  down  astraddle  of  the  moun'd 
over  the  tank,  facing  the  pipe,  to  watch  the 
indicator  stick  which  at  that  time  protruded 
out  of  the  end  of  the  pipe. 

"It  aptiears  that  Humphrey,  the  manager 
of  the  Arkansas  Gas  Company,  had,  with  the 
concurrraice  of  Chambers  &  Walker's  repre- 
sentative, selected  the  porter  to  see  to  the 
filling  of  the  tank,  and  told  him  that  he 
(Humphrey)  would  order  another  barrel  of 
gasoline  to  be  put  in  the  tank  that  day, 
Humphrey  also  told  the  porter  to  watch  the 
Indicator  stick  when  the  tank  was  being  fill- 
ed, and  when  it  rose  to  a  certain  height.  Indi- 
cating that  the  tank  was  nearly  full,  to  stop 
the  filling.  This  precantlon  was  necessary,  as 
the  person  at  the  receiving  box  on  the  side- 
walk directing  the  flow  of  gasoline  into  the 
box  could  not,  because  of  the  Intervening 
fence  and  coal  shed,  see  the  mound  of  the 
tank  and  the  upright  T-pipe  in  the  area  be- 
low. 

"The  porter,  Arthur  Harris,  also  testlfled 
that  aft»  he  sat  down  on  the  tank — he  did 
not  know  bow  long — a  man  named  Guy  Wool- 
stan  came  out  of  the  poolroom  Into  the  area, 
and  called  his  attention  to  a  stream  of  gaso- 
line running  over  the  granitoid  paving  from 
under  the  front,  or  north  side,  of  the  li.Ue 
engine  house,  diagonally  and  near  the  foot  of 
the  stairs  toward  the  rear  wall  of  the  Tfirf 
Exchange  Bnllding  and  the  drain  opening  in 
the  northeast  comer  of  the  area.  The  stream 
reached  to  the  drain  opening.  The  porter  at 
once  called  to  Murray  to  "Hold!  Stop!"  got 
up  from  where  he  was  sitting  on  the  mound, 
and  walked  over  to  the  steps  leading  down 
from  the  sidewalk. 

"Guy  Woolstan  testified  that  about  4  o'- 
clock m  the  afternoon  of  December  24,  1902, 
*  as  be  passed  out  of  the  back  door  of  the 
poolroom  Into  the  area,  he  saw  a  stream  of 
gasoline,  seven  or  eight  inches  wide,  running 
over  the  pavement  of  the  area  from  under 


the  door  of  the  little  engine  house  over  to 
the  drain  opening  in  the  northeast  comer  of 
the  area.  He  did  not  see  gasoline  anywhere 
else.  The  porter,  Arthur  Harris,  was  at  this 
time  sitting  on  the  mound  over  the  tanli,  with 
his  back  towards  Woolstan.  Woolstan  at 
once  said,  'This  is  gasoline.'  The  porter  Im- 
mediately cried,  'Hold  on  I'  or  something  like 
that,  and  Murray  came  down  the  st^s  into 
the  area  from  the  sidewalk.  Woolstan  re- 
mained in  the  area  but  a  moment,  walked 
quickly  through  the  crowd  In  the  poolroom, 
about  80  feet,  to  a  point  near  the  partition 
between  the  poolroom  and  the  bar,  when  the 
explosion  occurred.  He  did  not  notice  the 
upright  T-pipe  while  be  was  In  the  area. 

"Murray  testlfled  that  as  soon  as  he  heard 
the  porter  call,  'Hold!  Stop!'  he  stopped  the 
flow  of  gasoline  into  the  receiving  box,  bung 
the  siphon  hose  on  the  wagon,  and  went  down 
the  steps  to  the  area.  He  saw  the  gasoline 
running  over  the  granitoid  pavement  from 
under  the  little  engine  house,  as  mentioned 
by  Harris  and  Woolstan.  Murray  started  to 
find  where  the  gasoline  was  escaping  from, 
and  to  close  the  door  and  windows  opening 
from  the  poolroom,  where  the  explosion  oc- 
curred. This  was  all  the  testimony  on  this 
feature  of  the  case. 

"The  center  or  main  force  of  the  explosion 
was  under  the  floor  of  the  poolroom.  Appel- 
lee was  In  the  room  at  the  time  and  was, 
with  a  number  of  others.  Injured." 

Other  facts  will  be  noticed  in  the  opinion. 

MehafFy  &  Armistead  and  John  D.  Johnson, 
for  appellant  Wood  &  Henderson,  for  ap- 
pellee. 

BATTLE,  J.  (after  stating  the  facts).  In 
the  Impaneling  of  the  Jury  In  the  case  the 
trial  court  refused  to  allow  the  Waters- 
Pierce  Oil  Company  to  peremptorily  challenge 
three  Jurors.  The  appellant  insists  that  the 
court  erred.  But  we  do  not  think  so.  The 
statutes  (section  4536,  KIrby's  Dig.),  expressly 
provide  in  civil  cases  that  "each  party  shall 
have  three  peremptory  challenges;"  and  (sec- 
tion 4540)  that  "where  there  are  several  persona 
on  the  same  side,  the  challenge  of  one  shall  be 
the  challenge  of  all."  All  the  defendants  are 
not  entitled  In  the  aggregate  to  more  than 
three  peremptory  challenges.  The  statutes 
do  not  provide  that  they  shall,  in  any  case,  be 
entitled  to  more     KIrby's  Dig.  8§  4534-4540. 

During  the  progress  of  the  trial  the  follow- 
ing questions  were  asked  E.  R.  Russell,  a  wit- 
ness, and  answered  by  him,  over  the  objec- 
tions of  the  Waters-Pierce  OH  Company . 
"Why  did  you  (oil  company)  get  that  rotary 
pump?"  He  answered,  "The  one  we  (oil  com- 
pany) had  there  would  not  do."  He  was  then 
asked:  "Had  you  and  him  (Humphrey,  em- 
ploy6  of  Arkansas  Gas  Company)  had  any 
conversation  about  getting  a  rotary  pump  for 
the  purpose  of  delivering  this  oil  into  this 
tank?  He  answered:  "He  asked  me  if  I  had 
anything  to  empty  this  barrel  with."  Plain- 
tiff asked  bim:    "State  whether  or  not  It  is 
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true  that  you  got  that  pump  for  the  purpose  of 
delivering  gasoline  Into  this  tank  put  In  by 
Humphrey?"  And  he  answered:  "I  don't 
remember  now  whether  we  got  It  for  that 
purpose  or  not"  There  la  no  reason  given  In 
the  answer  to  these  questions  for  purchasing 
the  rotary  pump,  except  the  one  the  oil  com- 
pany had  would  not  do,  and  no  opinion  as  to 
the  relative  merits  of  the  siphon  and  the 
rotary  pump  was  expressed.  We  do  not  think 
that  the  testimony  was  prejudicial. 

A  witness  was  allowed  to  testify  over  the 
objections  of  the  oil  company  as  to  an  agree- 
ment of  that  company  with  the  Arkansas  Gas 
Company  to  deliver  gasoline  into  the  tanks  of 
the  latter  wherever  its  plants  were  used  in  this 
state,  and  wherever  the  former  had  an  agent 
This  was  for  the  purpose  of  showing  that 
gasoline  was  dangerous,  and  required  care-, 
ful  handling.  This  was  an  undisputed  fact 
and  the  testimony  was  not  prejudicial. 

The  appellant  says: 

"The  court  also  erred  In  permitting  counsel 
to  ask  John  Humphrey  about  filling  the  tank 
on  Saturday  evening  before,  and  to  ask  him 
what  occurred  there.  He  was  asked:  'Was 
Murray  there?'  and  answered:  'Yes.'  He 
was  also  asked :  T>ld  you  undertake  to  empty 
that  or  put  it  into  the  tank?'  and  he  answer- 
ed :  'Tes.'  He  was  then  asked :  'How?*  The 
court  also  permitted  the  plaintiff  to  ask  this 
witness  and  the  latter  to  answer  questions 
as  to  the  situation  and  condition  of  the  tank 
and  conuectlons  on  the  Saturday  evening  be- 
fore the  explosion,  and  where  Murray  was 
and  what  he  did.  Witness,  in  answer  to  ques- 
tion, said:  'He  (meaning  Murray)  came 
down,  and  took  the  pipe  out  of  my  hands,  and 
undertook  to  siphon  it'  And  be  was  asked : 
•What  were  you  doing  with  the  hose?"  and  he 
answered:  'I  Just  had  my  hand  on  the  hose. 
Had  the  goose  ne<4c  stuck  in  that  opening 
there,  and  be  came  down  and  grabbed  hold  of 
It.  and  as  soon  as  I  saw  what  he  started  to 
do,  I  grabbed  it  away.  Meanwhile,  I  hallooed 
to  the  man  above,  and  he  bad  pulled  the 
bose  out  of  the  tank.'  He  was  then  asked : 
'Did  you  say  anything  about  the  manner  of 
filling  that  tank  at  that  time,  and  how  it 
ahonld  be  filled;  state  to  the  Jury?'  The 
witness  answered:  'When  he  undertook  to 
siphon  It  after  taking  the  nozzle  out  of  the 
opening  away  from  me,  I  saw  what  he  was 
doing,  I  grabbed  it  away  from  blm,  and  I 
got  very  angry  about  it,  because  I  thought 
he  knew  better.  I  told  him  never  to  under- 
take to  siphon  gasoline  out  of  one  of  those 
barrels  Into  the  storage  tank.  I  told  him  he 
coaldn't  control  the  flow;  that  he  had  his 
tank  upon  a  high  elevation  and  It  wasn't 
safe  to  do  it  I  told  him  to  do  It  no  more. 
I  told  him  it  wasn't  safe  at  all,  that  he 
could  not  control  the  flow  was  the  main 
thing.  I  knew  that  we  could  put  It  in  there 
by  the  use  of  a  rotary  pimip,  and  thought 
they  were  using  It  1  gave  Murray  instruc- 
tions to  use  the  rotary  pump.  Counsel  then 
asked:    'State  what  you  said?'  and  the  wit- 


ness answered:  'I  thought  he  was  using  it; 
tbaf  8  how  I  come  to  tell  him  not  to  try  and 
siphon  it  when  he  took  it  from  me.'  He  said : 
'The  pump  won't  worlt.'  I  said:  'Then  we 
will  not  put  any  In  there,  but  we  will  let 
the  barrel  stay  on  the  sidewalk  and  let  it 
remain  there  tmtU  Monday  morning.'  I  said, 
'We  won't  fill  it  by  siphon,'  and  for  Iiini 
never  to  undertake  to  fill  the  tank  that  way 
because  It  wasn't  safe,  because  he  couldn't 
control  the  flow  of  gasoline.  He  was  then 
asked :  'Did  you  tell  him  how  to  fill  it  7*  and 
the  witness  answered :  'With  the  rotary  pump 
always,  because  he  could  control  it;  that 
the  slower  he  pumped  the  slower  it  would 
flow.'  Counsel  asked:  'Did  yon  tell  him  to 
use  anyttilng  else?'  The  witness  answered: 
'A  metal  fuimel.'  This  witness  was  asked: 
'Didn't  you  mean  by  that  that  this  was  the 
only  place  by  which  it  could  get  out  if  it 
went  in  at  that  pipe?'  to  which  he  answered : 
'Yes.'"  This  testimony  was  inadmissible. 
But  the  effect  of  It  was  to  show  that  the 
witness  was  of  the  opinion  that  the  rotary 
pump  was  safer  than  the  siphon,  because  the 
flow  of  the  gasoline  In  the  former  could  be 
controlled,  and  it  could  not  be  In  the  latter, 
and  for  this  reason  the  former  should  be  used. 
This  was  the  only  objection  he  urged  against 
the  use  of  the  siphon.  He  testified  to  the 
same  effect  and  that  he  bad  tested  the  siphon, 
and  found  it  Impracticable.  This  was  com- 
petent We  think  the  Incompetent  testimony 
was  not  prejudicial. 

Appellant  complains,  because  the  court  re- 
fused to  Instruct  the  jury  to  return  a  verdict 
in  its  favor.  The  court  instructed  the  Jury 
as  follows: 

"The  mere  fact  of  an  explosion  and  that 
plaintiff  was  injured  thereby,  is  not  sufficient 
to   warrant   a   verdict  against   the   Waters- 
Pierce  Oil  Company.    Before  you  can  find  a 
verdict  against  It,  you  must  also  find  by  a 
fair  preponderance  of  the  evidence,  that  Mur- 
ray was  guilty  of  negligence  in  the  manner  la 
which  he  delivered  the  gasoline  Into  the  pipe 
in  the  receiving  box,  and  that  bis  negligence 
in  so  delivering  It,  without  the  Intervention 
of  any  other  independent  agency,  caused  or 
contributed  to  the   injury;    and  unless  the 
plaintiff  has  established  by  a  fair  preponder- 
ance of  the  evidence  each  of  these   facta, 
your    verdict   must    be    for   the    defendant. 
Waters-Pierce  Oil  Company." 

"Even  if  you  should  believe  from  the  evi- 
dence that  Murray  was  guilty  of  negligence  tn 
the  manner  In  which  he  delivered  the  gasoline 
Into  the  pipe  In  the  receiving  box  on  Exchange 
street  still,  you  could  not  find  against  tb« 
defendants,  Waters-Pierce  Oil  Company,  m^_ 
less  you  should  further  find  by  a  fair  p»-^_ 
ponderance  of  the  evidence  that  the  gason^ 
escaping  because  of  his  negligence,  got  do-w-^ 
into  the  area  and  caused  the  explosion,   a.^^^- 
If  the  plalntlft  has  failed  to  establish  elt^,^ 
of  these   facts   by   a  fair  preponderance*     ^* 
the  evidence,  your  verdict  must  be  for  tU^  ^^ 
fendant  Waters-Pierce  Oil  Company.-  ^*^- 
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"The  Jury  are  also  Instructed  that  if  they 
believe  and  find  from  the  evidence  that 
either  the  defendant,  the  Arkansas  Oas  C!om- 
pany,  or  the  defendants,  Chamtiers  &  Walker, 
employed  witness  Harris  to  watch  the  open, 
nprlght  pipe  attached  to  the  tank  in  question 
while  gasoline  was  being  poured  into  said 
tank  through  the  receiving  box  and  pipe  by 
the  witness  Murray  and  to  observe  whether 
the  gasoline  flowed  out  of  said  upright  pipe; 
that,  as  a  matter  of  fact,  the  gasoline  which 
caused  the  explosion,  and  resulted  in  Injury 
to  plaintiff  did  flow  out  of  said  upright  pipe, 
without  the  knowledge  of  said  Murray,  while 
gasoline  was  being  passed  into  said  receiving 
box  and  pipe,  by  the  said  Murray  on  the  24tb 
day  of  December,  1902,  and  the  said  Harris 
negligently  failed  to  observe  the  same,  or  if  he 
observed  the  same,  failed  to  notify  the  said 
Murray  In  time  to  enable  him  to  stop  the  flow 
of  gasoline  into  said  receiving  box  and  pipe, 
and  thereby  prevented  said  overflow  and  re- 
snlting  explosion,  then  the  said  Murray  was 
not  guilty  of  negligence,  and  you  should  find 
a  verdict  for  the  Waters-Pierce  Oil  Com- 
pany." 

Before  the  Jury  could  have  returned  a 
verdict  In  favor  of  appellee,  J.  C.  Burrows, 
against  the  appellant,  Waters-Pierce  Oil  Com- 
pany, according  to  these  instructions,  it  was 
necessary  for  them  to  find  that  the  stream 
of  gasoline  that  ran  over  the  granitoid  pave- 
ment through  the  engine  room  on  the  premises 
leased  by  Chambers  &  Walker,  known  as  the 
"Turf  Exchange,"  was  caused  by  Murray 
transferring  gasoline  Into  the  pipe  in  the  re- 
fwlvlng  box.  In  a  negligent  and  careless  man- 
ner. They  obviously  so  found,  and  there  was 
evidence  sufllclent  to  sustain  their  verdict  in 
this  court.  They  so  found  under  Instructions 
given  at  the  request  of  appellant,  and  It  can- 
not legally  complain  in  .this  court,  of  the 
court's  refusal  to  Instruct  the  Jury  to  return 
a  verdict  In  Its  favor. 

Numerous  Instructions  were  given  to  the 
Jury,  and  exceptions  to  many  of  them  were 
saved. 

Instructions  were  asked  by  appellant  and 
refused  by  the  court.  Construed  as  n  whole, 
as  they  should  be.  we  find  no  reversible  error 
In  those  given.  The  Instructions  refused,  so 
far  as  they  are  correct  and  were  applicable, 
were  Included  In  Instructions  that  were  given. 

Judgment  aflSrmed. 


WATERS-PIERCE  OIL  CO.  v.  KNISEti. 
(Supreme  Court  of  Arkansas.     July  9,  1906.) 

1.  Explosives  —  Cabe  Required  in  Han- 
dling. 
A  company  engaged  In  selling  and  deliv- 
ering gasoline  is  required  to  use  ordinary  care 
in  transferring  the  gasoline  into  a  tank  con- 
nected with  a  private  lishtins  system,  and  if  It 
fails  to  do  80  it  is  liable  for  any  injury  which 
is  the  direct  result  of  such  want  of  care. 

[Ed.  Note.— For  cases  in  point,  see  voL  23, 
Cent.  Dig.  EzpIosives,>8S  3,  4.] 


2.  Neouqence — Actions— Bdbden  or  Proof. 

In  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  defendants  negligence, 
the  burden  of  proving  negligence  is  on  the 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Negligence,  fS  217,  224.] 

3.  Appxai,  and  Error— Con clusivrnkss  or 
Verdict— Verdict  in  Conflict  with  Pdrs- 
ICAL  Facts. 

In  determining  whether  the  evidence  is  suf- 
ficient to  support  the  verdict,  the  court  will  give 
the  strongest  probative  force  to  all  the  testimony 
tending  to  support  the  verdict  and  indulge  every 
presumption  which  can  be  fairly  drawn  from 
such  testimony ;  but,  if  the  physical  facts  are 
such  that  the  sustaininj;  of  the  verdict  would 
require  the  court  to  believe  tliat  which,  in  the 
very  nature  of  things,  could  not  be  true,  and  is 
contrary  to  human  experience  and  common  ol>- 
servation,  it  is  the  duty  of  the  court  to  reverse 
the  case  upon  the  ground  tliat  the  evidence  is 
not  sulBclent  to  sustain  the  verdict. 

4.  Explosives  —  Neolioence  in  Handlino 
Oasoune— Evidence. 

In  an  action  for  injuries  caused  by  an  ex- 
plosion of  gasoline  which  had  escaped  while  de- 
fendant's servant  was  filling  a  tank  connected 
with  a  private  lighting  plant,  evidence  held  in- 
sufficient to  show  that  the  gasoline  escaped  be- 
cause of  the  negligence  of  defendant's  servant 
in  using  a  defective  funnel  in  filling  the  tank. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty:   Alex.  M.  Duffle,  Judge. 

Action  by  Martin  Knisei  against  the  Wa- 
ters-Pierce Oil  Company  and  others.  From 
a  Judgment  for  plaintiff,  the  atMve-named 
defendant  appeals.    Reversed. 

This  is  a  suit  brought  by  Martin  Knisei 
in  the  Garland  circuit  court  against  the  ap- 
pellant, Waters-Pierce  Oil  Company,  here- 
after called  the  "Oil  Company,"  Arkansas 
Gas  Company,  R.  C.  Chambers,  Charles  Walk- 
er, Ed  Burke,  and  Sam  and  Leo  Mayer,  to  re- 
cover damages  on  account  of  personal  lnjurie> 
alleged  to  have  been  caused  by  the  Joint  negli- 
gence of  the  defendants  In  producing  an  ex- 
plosion of  gasoline  vapor  in  a  building  called 
the  "Turf  Exchange,"  in  Hot  Springs,  on 
the  24th  day  of  December,  1902.  It  is  al- 
leged in  the  complaint  that  "the  defendants, 
acting  in  concert  through  their  agents,  serv- 
ants, and  employes,  then  and  there  wrong- 
fully, unlawfully,  carelessly,  and  negligently 
proceeded  to  transfer  the  gasoline  from  the 
vessel  in  which  it  was  carried"  to  the  Turf 
Exchange  premises,  "and  In  so  transferring 
&ald  gasollnr  the  defendants  unlawfully, 
negligently,  and  carelessly  allowed  a  large 
quantity  of  said  gasoline  to  leak,  escape,  and 
run  on,  and  under,  the  floor  of  the  Turf  Ex- 
change Building,  and  unlawfully,  negligently, 
and  carelessly  allowed  said  gasoline  to  ex- 
plode and  wreck  said  building,  thereby  in- 
flicting serious  and  permanent  Injuries  upon 
the  person  of  the  plaintiff,  he  being  In  said 
building  at  the  time,"  and  prays  Judgment 
for  §10,000  on  account  of  such  injuries.  The 
defendants  filed  separate  answers  denying 
all  the  material  allegations,  and  were  repre- 
sented by  different  counsel.  A  Jury  trial 
was  had,  and  a  verdict  was  rendered  against 
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the  oil  company  alone,  and  It  appeals  to  this 
•court. 

The  physical  and  established  facts,  as  dis- 
closed by  the  record,  are  substantially  as 
follows:  The  building  known  as  the  "Turf 
Exchange"  was  located  between  Central  ave- 
nue and  Exchange  street  in  the  city  of  Hot 
Springs,  about  40  feet  wide  and  fronting 
-east  on  Central  avenue.  The  building  was 
two  stories  high.  On  the  first  floor  was  a 
large  single  room  which  opened  on  Central 
avenue  and  extended  back  west  to  an  open 
area  which  extended  back  to  Exchange  street 
Chambers  and  Walker,  as  copartners  under 
the  Arm  name  of  Chambers  &  Walker,  were 
lessees  of  the  building,  and  they  conducted 
a.  saloon  In  the  front  part,  and  Sam  and  Leo 
Mayer,  as  copartners  and  sublessees  of  Cham- 
bers &  Walker,  ran  what  is  called  a  "pool- 
room" In  the  rear  of  the  building,  where 
pools  on  horse  races  were  sold,  the  saloon 
and  poolroom  being  separated  by  a  low  parti- 
tion or  screen.  Immediately  in  the  rear  of 
the  poolroom  was  an  open  space  or  area 
the  full  width  of  the  building  and  extending 
back  about  16  feet  to  a  stone  retaining  wall 
some  12  Inches  thick  on  a  line  and  parallel 
with  Exchange  street  The  top  of  this  re- 
taining wall  was  some  8  or  9  feet  above  the 
area,  and  practically  on  a  level  with  the 
adjoining  sidewalk  on  Exchange  street  On 
the  top  of  this  stone  retaining  wall  was  a 
close  board  or  plank  fence  some  6  or  7  feet 
high  with  a  door  opening  from  Exchange 
street  to  a  small  platform  and  stairway  lead- 
ing down  to  the  floor  or  base  of  the  open 
area.  On  the  north  side  of  this  area  there 
was  a  high  board  or  plank  fence;  the  south 
Bide  was  the  wall  of  a  building,  and  the 
east  side  was  the  rear  end  of  the  poolroom, 
thus  entirely  Inclosing  this  area,  except  a 
door  leading  Into  It  from  the  rear  end  of 
the  poolroom,  and  a  small  stairway  leading 
down  into  It  froni  Bxchange  street,  as  before 
mentioned.  Hie  floor  or  base  of  this  open 
area  was  originally  dirt  and  practically  level, 
slightly  inclining  to  the  north  and  east.  In 
the  northeast  comer  there  was  an  open  grate 
or  drain  opening  for  draining  the  area. 
There  were  also  two  small  ventilator  open- 
ings about  on  a  level  with  the  floor  or  base 
of  the  area  opening  into  the  space  under  the 
poolroom.  There  was  a  coal  shed  or  house 
In  the  southwest  corner  of  this  area  about 
10  feet  north  and  south  by  6  feet  east  and 
-west  Its  west  wall  was  a  part  of  the  stone 
retaining  wall  and  the  close  board  or  plank 
fence  'on  top  of  It  There  was  a  doorway 
opening  into  the  coalhouse  through  the 
board  fence  above  the  stone  retaining  wall 
near  the  stairway  leading  down  to  the  area 
from  Exchange  street.  The  south  wall  was 
-tlie  wall  of  the  building  adjoining  the  area 
and  the  Turf  Exchange  building  on  the 
south.  The  north  wall  was  made  of  plank, 
and  the  east  wall  was  a  double  wall  made 
Jn  this  way:    There  was  scantling  or  stud- 


ding 2  by  4  or  2  by  5  Inches  placed  perpen- 
dicular, the  usual  distance,  some  2  or  3  feet 
apart,  along  the  east  side  of  the  coalhouse, 
and  planks  three-fourths  of  an  Inch  thick 
were  placed  horizontally  close  together,  and 
nailed  to  these  studding  on  the  east  and 
west  side  of  the  same,  the  lower  plank  rest- 
ing on  the  floor,  thus  making  the  thickness 
of  the  east  wall  6  or  7  Inches  with  the  inner 
opening  the  width  of  the  studding,  4  or  5 
Inches.  The  floor  of  the  coalhouse  was 
made  of  loose  plank  running  north  and  south. 
About  a  year  or  so  before  the  explosion 
which  caused  the  injuries  complained  of,  a 
granitoid  floor  was  placed  over  the  entire 
area,  except  that  portion  of  It  occupied  by 
the  coalhouse  above  described,  thus  making 
that  part  of  the  floor  covered  by  the  granitoid 
higher  than  the  floor  of  the  coalhouse;  the 
thickness  of  the  granitoid  not  being  definitely 
disclosed  by  the  record. 

A  short  time  before  the  explosion  which 
caused  the  injuries  complained  of  the  defend- 
ants Chambers  &  Walker  entered  into  a  con- 
tract with  the  defendant  Arkansas  Gas  Com- 
pany to  install  on  the  premises  at  the  Turf 
Exchange  a  gas-generating  machine  to  supply 
the  entire  Turf  Exchange  building  with  vapor 
Illuminating  gas  generated  from  gasoline. 
This  gas  machine  was  Installed  by  the  gas 
company  and  was  accepted  and  put  in  opera- 
tion by  the  defendants  Chambers  &  Walker 
some  four  or  five  days  before  the  explosion. 
This  gasoline  plant  consisted  of  a  small  en- 
gine, generator,  etc.,  a  galvanized  cylindrical 
iron  storage  tank  for  holding  a  supply  of 
gasoline,  about  18  Inches  in  diameter  and 
about  6  feet  0  Inches  long,  wlilch  would  hold 
about  67  gallons  of  gasoline,  with  two  small 
pipes  connecting  the  engine  and  tank,  one 
for  the  purpose  of  supplying  the  machine 
with  gasoline  to  be  converted  Into  vapor 
Illuminating  gas,  and  the  other  to  return 
from  the  machine  to  the  tank  any  excess  or 
surplus  of  gasoline  conveyed  by  the  other 
pipe  from  the  tank  to  the  machine;  and 
also  a  line  of  pipe  connecting  the  storage  tank 
with  a  small  iron  receiving  box  placed  in  the 
sidewalk  on  Exchange  street  outside  of  the 
retaining  wall,  and  about  12  inches  from 
said  wail.  The  engine  and  generator  were 
placed  In  a  small  house  covered  with  sheet 
iron,  and  located  In  the  southeast  comer  of 
the  area  next  to  the  rear  wall  of  the  Turf 
Exchange  building  and  the  wall  of  the  build- 
ing adjoining  on  the  south.  This  little  engine 
house  rested  on  blocks  two  or  three  Inches 
above  the  granitoid  floor,  thus  leaving  an 
open  space  underneath.  The  space  between 
the  west  wall  of  the  engine  house  and  the 
east  wall  of  the  coalhouse  was  3  feet  3  inches. 
A  storage  tank  was  placed  horizontally  be- 
tween the  engine  bouse  and  the  coalhouse, 
by  cutting  through  the  granitoid  floor  and 
excavating  the  soil  beneath,  so  as  to  let  about 
half  of  the  diameter  of  the  tank  rest  below 
the  surface.    It  was  then  covered  with  two 
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layers  of  brick  laid  on  edge  In  cement,  and 
the  wbole  plastered  oyer  with  cement,  tbus 
making  a  smooth  arched  momid  and  rlshig 
about  12  Inches  above  the  floor,  which  practi- 
cally filled  the  space  between  the  little  engine 
house  and  the  coalhouee.  Near  the  south 
end  of  the  tank  there  was  Inserted  an  upright 
iron  pipe,  called  a  T-pIpe,  10  or  12  inches 
long  and  l\t,  inches  in  diameter.  Threads 
were  cut  on  top  of  this  pipe,  and  It  was  fitted 
with  an  iron  cap  which  could  be  easily 
screwed  oil  or  on  the  pipe.  Inside  the  tank 
there  was  a  float  with  an  upright  wooden 
stick  less  than  an  Inch  In  diameter,  which 
extended  up  through  the  upright  T-plpe  for 
the  purpose  of  hidlcatlng  the  quantity  of 
gasoline  In  the  tank  while  it  was  being  filled. 
With  the  cap  of  the  upright  T-plpe  off,  the 
end  of  this  stick  would  rise  as  the  gasoline 
was  put  in  the  tank.  This  pipe  was  to  be 
kept  closed  except  when  it  was  desired  to 
know  how  much  gasoline  was  In  the  tank. 
The  pipe  connecting  the  storage  tank  with 
the  receiving  box  placed  near  and  outside 
the  retaining  wall  was  arranged  as  follows: 
The  end  of  the  line  of  pipe  of  the  same  Inside 
diameter  as  the  upright  T-plpe  on  the  storage 
tank  was  attached  at  right  angles  with  the 
latter  pipe  where  It  joined  the  top  of  the 
tank,  and  extended  thence  horizontally  and 
obliquely  with  the  tank  from  3  to  3i^  feet  to 
very  near  the  outside  east  wall  of  the  coal- 
house;  thence  up  vertically  through  several 
shelves  6  feet  3  inches;  thence  at  right  angles 
with  the  tank  through  the  east  wall  of  the 
coalhouse  and  extending  on  through  the  coal- 
bonse  and  stone  retaining  wall  to  a  point 
about  12  inches  beyond  the  outer  edge  of  said 
wall  and  about  12  Inches  below  the 
surface  of  the  sidewalk  on  Exchange  street; 
thence  vertically  about  6  Inches  Into  the 
bottom  of  the  receiving  box,  and  was  thero 
connected  with  a  short  receiving  nipple  or 
pipe  about  5  Inches  long  extending  from  the 
bottom  of  the  receiving  box  to  within  about 
2  inches  of  Its  top.  This  receiving  box  was 
about  6  inches  long  and  6  Inches  wide  and 
0  inches  deep,  with  a  hinged  Iron  lid  and 
lock  for  locking  it  when  the  box  was  not 
being  used.  The  receiving  box  had  also 
another  open  nipple  or  pipe  extending  through 
the  bottom,  and  extending  up  to  within  about 
one  Inch  of  the  top  of  the  box.  The  opening 
at  the  bottom  of  this  nipple  or  pipe  rested 
upon  the  earth  immediately  below  the  box. 
The  box  was  sunk  in  the  sidewalk  about 
12  Inches  outside  of  the  stone  retaining  wall, 
and  bricks  were  laid  around  It  and  covered 
with  cement  so  as  to  leave  the  top  of  the 
box  about  one  Inch  above  the  surface  of  the 
sidewalk.  The  sidewalk  was  not  paved,  but 
had  a  slight  descent  towards  the  street  The 
1%-incb  pipe  connecting  the  storage  tank 
with  the  receiving  box  was  about  19%  feet 
long,  12  feet  of  which  was  horizontal  and 
T  feet  6  inches  vertical.  The  receiving  box 
was   thus  placed  connecting  with   the  1^^- 


Incb  pipe  which  extended  trom  the  receiving 
box  to  the  storage  tank,  so  the  storage  tank 
could  be  filled  from  time  to  time  by  passing 
the  gasoline  through  the  pipe  opening  in  the 
receiving  box  on  the  sidewalk,  and  thus  al- 
lowing it  to  run  by  gravitation  through  the 
line  of  pipe  Into  the  storage  tank.  Another 
small  pipe,  about  half  an  Inch  In  diameter, 
was  connected  with  the  top  of  the  tank  and 
extended  horizontally  to  the  outside  wall  of 
the  little  engine  house,  and  thence  up  ver- 
tically about  3  feet.  The  ui^er  end  of  this 
pipe  was  left  open,  but  Immediately  above 
It  a  little  metal  hood  was  attached  to  the 
wall  of  the  engine  house  so  as  to  extend  or 
bang  over  the  open  end  of  the  pipe.  The 
purpose  of  this  pipe  was  to  permit  the  escape 
of  vapor  gas  which  would  rapidly  form  in 
the  tank  while  the  same  was  behig  filled 
with  gasoline,  because  If  there  were  not  such 
vent  the  gas  thus  generated  would  prevent 
the  free  inflow  of  gasoline. 

A  few  days  before  the  explosion  which 
occasioned  the  injuries,  the  agent  of  the  oil 
company,  pursuant  to  an  order  received 
over  the  telephone,  sent  a  barrel  of  gasoline 
to  the  Tnrf  Exchange  in  charge  of  one  Mur- 
ray, its  driver,  for  use  in  the  gas  plant  At 
that  time,  the  pipe  extending  from  the  stor- 
age tank  bad  not  been  connected  with  the 
receiving  box  In  the  rear  of  the  retaining 
wall  on  Exchange  street  and  the  barrel  of 
gasoline  was  placed  upon  the  platform  at 
the  top  of  the  steps  leading  down  Into  the 
area,  and  a  part  of  the  gasoline  emptied 
into  the  storage  tank  by  means  of  a  hose 
having  what  is  called  an  "iron  goose-neck 
nozzle"  at  one  end,  and  the  other  end  was 
placed  In  the  barrel,  and  the  gasoline  was 
siphoned  into  the  storage  tank  through  the 
T-pIpe.  The  inside  diameter  of  the  hose 
was  one  inch  and  the  nozzle  three-fourths 
of  an  inch.  A  day  or  two  after  this,  the 
storage  tank  was  connected  with  the  re- 
ceiving box,  and  the  balance  of  the  first 
barrel  of  gasoline  was  put  Into  the  tank  by 
placing  the  barrel  on  Its  side  near  the  re- 
ceiving box  and  inserting  a  spigot  three- 
fourths  of  an  inch  in  diameter  in  the  end 
of  the  barrel  Immediately  ovier  the  funnel 
inserted  in  the  small  receiving  pipe  in  the 
receiving  box,  thus  allowing  the  gasoline 
to  fiow  Into  the  storage  tank.  On  the  24th 
day  of  December,  1002,  some  four  or  five 
days  after  the  first  barrel  of  gasoline  bad 
been  delivered  at  the  Turf  Exchange,  the 
oil  company  received  over  the  telephone  an 
order  to  deliver  another  barrel  of  gasoline 
at  the  Turf  Exchange  with  directions  for 
the  driver  to  go  to  the  porter  at'  the  Turf 
Exchange  building  for  the  key  to  the  re- 
ceiving box,  into  which  the  gasoline  was  to 
be  emptied.  Thereupon  a  barrel  containing 
53  gallons  of  gasoline  was  loaded  upon  a 
wagon,  and  driven  by  the  same  driver,  Mur- 
ray, to  the  Turf  Exchange  premises  on  Ex- 
change street    Murray  reached  there  with 
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the  oil  at  about  4  p.  m.,  and  called  for  the 
porter,  a  colored  man  by  the  name  of  Arthur 
Harris,  who  he  was  told  would  show  him 
where  to  deliver  the  oil.  The  porter  got  the 
key,  and  went  with  Murray  to  the  receiving 
box,  and  unlocked  It  Murray  had  no  fun- 
nel to  Insert  Into  the  receiving  pipe,  so  he 
made  one  of  a  piece  of  manllla  wrapping 
paper  about  one  foot  square,  and  placed  It 
in  the  receiving  pipe  of  the  box,  and  Inserted 
one  end  of  the  same  hose  into  the  barrel 
oa  the  wagon,  and  by  sucking  at  the  other 
end  of  the  goose  neck  started  the  gasoUnr 
to  flowing  Into  the  funnel.  About  this  time, 
the  porter,  Arthur  Harris,  went  down  into 
the  area  to  watch  the  indicator  while  the 
gasoline  was  being  emptied  into  the  tank, 
and  before  Murray  finished  drawing  the 
gasoline  from  the  barrel  he  was  told  to  stop 
by  some  one  down  In  the  area,  and  he  did 
BO  immediately,  and  went  down  into  the 
area.  When  be  reached  there,  the  gasoline 
In  quite  a  large  stream  some  8  or  10  inches 
wide  was  flowing  from  under  the  north  side 
of  the  little  engine  house,  and  moving  in 
the  direction  of  the  open  grated  sink  in  the 
northeast  comer  of  the  area.  A  few  mo- 
ments after  this,  the  explosion  occurred. 
The  porter,  Arthur  Harris,  had  been  desig- 
nated by  Humphreys,  the  manager  of  the 
gas  company,  with  the  consent  of  Chambers 
&  Walker,  to  see  to  the  filling  of  the  tank. 
He  was  instructed  to  watch  the  indicator 
In  the  T-pipe  and  when  it  had  risen  to  a 
certain  point,  indicating  when  the  tank  was 
foil,  to  stop  the  filling.  This  was  necessary 
because  the  person  at  the  receiving  l>ox  on 
the  sidewalk  directing  the  flow  of  the  gaso- 
line into  the  box  could  not  see  the  tank  be- 
low in  the  area  on  account  of  the  plank 
fence  resting  on  the  retaining  wall.  The 
receiving  box  had  been  designated  as  the 
place  where  the  gasoline  was  to  be  delivered, 
and  emptied  into  the  storage  tank  by  means 
of  the  pipe  extending  from  the  receiving 
box  to  the  storage  tank. 

There  was  other  testimony  in  the  case, 
and  that  part  of  it  which  is  considered  mate- 
rial  will  be  referred  to  hereafter. 

Mehaffey  &  Armistead  and  Rose,  Heming- 
way,  Cantrell  &  Lorborough  (J.  D.  Johnson, 
of  counsel),  for  appellant  Wood  ft  Hender- 
wm,  for  appellee. 

HOUSE,  Special  Judge  (after  stating  the 
facts).  Several  questions  are  raised  In  the 
record  as  to  alleged  errors  In  not  permitting 
certain  witnesses  to  answer  certain  questions 
propounded  to  them  by  the  appellant  the 
answers  to  which  it  is  contended  would  have 
had  a  tendency  to  discredit  or  Impeach  such 
witnesses  before  the  Jury,  and  It  Is  also  con- 
tended by  appellant  that  the  trial  court  erred 
in  giving  certain  instructions  asked  by  ap- 
pdlee;  but  in  view  of  the  opinion  of  the 
majority  of  the  court.  It  is  unnecessary  to 
pass  upon  these  questions.    The  real  ques- 


tion to  be  considered  and  determined  is  as 
to  whether  the  evidence  is  legally  suflSclent 
to  sustain  the  verdict  of  the  Jury.  Under 
the  facts  In  this  case,  it  was  the  duty  of  the 
oil  company  to  use  ordinary  care  In  transfer- 
ring or  emptying  the  gasoline  delivered  by 
it  Into  the  receiving  box  on  Exchange  street, 
and  if  It  failed  to  exercise  such  care  and  the 
plaintiff  was  Injured  thereby,  the  oil  com- 
pany would  be  liable  if  such  injury  was  the 
direct  result  of  such  want  of  care,  or  if  such 
injuries  could  have  been  reasonably  anticipat- 
ed or  foreseen  as  the  probable  result  of  such 
want  of  care  or  negligent  act;  otherwise,  It 
would  not  be  liable.  In  Derry  v.  Flitner,  118 
Mass.  ISl,  the  court  said:  "The  rule  is  well 
settled,  and  is  constantly  applied  in  this 
commonwealth,  that  one  who  commits  a 
tortious  act  Is  liable  for  on  injury  which  Is 
the  natural  and  probable  consequence  of 
his  misconduct.  He  is  liable  not  only  for 
those  injuries  that  are  caused  directly  and 
Immediately  by  bis  acts,  but  also  tor  such 
consequential  injuries  as,  according  to  the 
common  experience  of  men,  are  likely  to 
result  from  his  act.  •  *  *  The  true  in- 
quiry iB  whether  the  injury  sustained  was 
such  as,  according  to  common  experience 
ond  the  usual  course  of  events,  might  l>e 
reasonably  anticipated."  In  Braun  v.  Cra- 
ven (111.)  61  N.  E.  657,  42  L.  B.  A.  199,  the 
court  said:  "That  before  the  plaintiff  can 
recover  he  must  show  a  damage  naturally 
and  reasonably  arising  from  the  negligent 
act,  and  reasonably  to  be  anticipated  as  the 
result."  In  Hoadley  v.  Northern  Transporta- 
tion Co.,  115  Mass.  304,  15  Am.  Rep.  106,  the 
court  said:  "The  legal  damages  that  follow 
any  wrong  are  only  such  as,  according  to 
common  experience  and  the  usual  course 
of  events,  might  reasonably  be  anticipated. 
The  defendant's  liability  extends  only  to 
natural  and  probable  consequences."  In 
Hoag  V.  Railroad  Co.,  85  Pa.  293,  27  Am.  Bep. 
653,  the  court  said:  "In  determining  what 
is  proximate  cause,  the  true  rule  is  that  the 
injury  must  be  the  natural  and  probable 
consequence  of  the  negligence;  such  a  con- 
sequence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
How  from  his  acts."  In  Railway  Co.  v. 
Elliott,  5  C.  C.  A.  S48,  55  Fed.  961,  20  L. 
B.  A.  682,  the  court  said:  "An  injury  that 
is  the  natural  and  probable  consequence  of 
an  act  of  negligence  is  actionable,  but  an  in- 
Jury  that  could  not  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  re- 
sult of  the  negligence  is  not  actionable." 
The  burden  of  proving  the  oil  company  was 
negligent  In  transferring  or  emptying  the 
gasoline  into  the  receiving  box  was  upon  tho 
plaintiff.  Negligence  Is  never  presumed,  but. 
like  any  other  fact  must  be  proven.  Hence. 
It  necessarily  follows  that  to  entitle  the 
plolntlff  to  recover  he  must  show  that  the 
oil  company  was  negligent  In  the  matter  of 
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the  delivery  of  tbe  gasoline  Into  the  receiv- 
ing t>oz,  and  that  bis  Injuries  were  tbe  di- 
rect result  of  such  negligent  act.  or  that 
such  Injuries  might  in  the  usual  course  of 
things  have  been  reasonably  anticipated  or 
foreseen. 

It  is  contended  by  the  appellee  (plaintiff 
in  the  court  below)  that  the  oil  company  was 
negligent  in  emptying  the  gasoline  into  tbe 
receiving  box;  that  In  the  use  of  a  paper 
funnel  It  became  crumpled  and  stopped  the 
flow  of  tbe  gasoline  to  some  extent  through 
the  receiving  pipe,  and,  therefore,  a  part  of 
the  gasoline  flowed  Into  the  receiving  box 
until  it  was  filled  to  a  point  above  the  other 
small  nipple  or  pipe  in  the  receiving  l>ox, 
and  then  made  its  way  down  this  little  pipe 
to  the  earth,  then  following  the  track  or 
line  of  pipe  connecting  the  receiving  box 
witb  tbe  storage  tank  through  tbe  soil  some 
10  or  12  Inches  to  the  stone  retaining  wall; 
then  through  the  retaining  wall  Into  tbe 
coalhouse;  then  It  flowed  down  the  wall  a 
foot  or  two  to  tbe  loft  or  old  door,  with  one 
end  inserted  in  the  retaining  wall,  the  other 
end  extending  obliquely  downward  to  or 
near  the  inner  wall  of  the  east  side  of  the 
coalhouse;  then  to  the  bottom  of  tbe  said 
inner  wall;  then  through  the  double  wall  of 
the  coalhouse ;  then  on  to  tbe  granitoid  floor ; 
then  flowing  between  the  south  end  of  the 
mound  covering  the  tank  and  the  south  wall 
of  the  open  area;  then  under  tbe  engine 
house,  coming  out  at  the  north  end,  continu- 
ing down  to  the  grated  sink  in  the  northeast 
comer  of  the  area,  and  in  a  few  moments 
after  tbe  oil  was  seen  thus  flowing  the  ex- 
plosion occurred  wrecking  the  poolroom 
where  the  plaintiff  was  at  the  time  with 
perhaps  150  or  200  other  persons,  and  tbe 
plaintiff  was  Injured  as  alleged.  The  oil  com- 
pany controverts  this  contention.  It  denies 
that  it  was  negligent  In  any  way  whatever 
in  emptying  the  gasoline  Into  the  receiving 
box.  It  contends,  flrst,  that  all  the  gasoline 
which  was  taken  from  the  barrel  was  con- 
veyed Into  the  receiving  pipe  in  tbe  receiving 
box;  second,  that,  even  if  the  gasoline  had 
flowed  into  the  receiving  box  and  above  tbe 
opening  of  tbe  other  small  nipple  or  pipe.  In 
the  very  nature  of  things  It  could  never  have 
found  Its  way  Into  the  open  area  as  contended 
by  appellee;  third,  that,  even  If  It  should 
have  reached  the  area  in  this  way,  Murray, 
who  delivered  the  gasoline  for  the  oil  com- 
pany, could  not  have  reasonably  anticipated 
or  foreseen  such  a  result,  and,  -Uierefore,  tbe 
oil  company  Is  not  liable  for  the  Injuries 
complained  of;  and,  the  oil  company  further 
contends  that  the  gasoline  which  caused 
the  explosion  escaped  from  the  T-pIpe  or 
from  some  leak  in  tbe  engine  or  generator 
while  In  the  process  of  being  emptied  into 
tbe  receiving  box,  that  gasoline  Is  exceeding- 
ly volatile  and  when  subjected  to  great  com- 
motion It  readily  forms  a  gas,  and  as  it  was 
turned  Into  the  receiving  pipe  to  flow  through 
the  pipe  connecting  the  receiving  box  with 


the  storage  tank  its  tendency  was  to  form 
a  gas,  which  forced  a  part  of  the  gasoline 
to  flow  or  spurt  out  at  the  top  of  the  T-plpe, 
and  then  mn  under  the  engine  house  and 
over  tbe  granitoid  floor  to  the  grated  sink. 
In  the  effort  to  sustain  these  conflicting 
theories,  a  great  deal  of  testimony  was  taken 
on  both  sides,  and  to  understand  and  give 
this  testimony  its  proper  bearing  upon  tbe 
issues  thus  presented  has  entailed  upon  the 
court  much  time  and  care.  It  appears  from 
tbe  testimony  that  when  the  driver  Murray 
reached  tbe  Turf  Exchange  premises  with 
tbe  second  barrel  of  gasoline,  there  was  13 
gallons  in  tbe  storage  tank,  that  after  the 
explosion  there  was  40  gallons  In  It,  thus 
showing  that  25  gallons  of  the  second  de- 
livery was  in  the  tank.  There  was  53  gal- 
lons in  tbe  barrel.  When  It  was  returned 
there  was  n\i  gallons  In  It,  thus  showing 
that  the  driver  Murray  had  drawn  85i^  gal- 
lons from  the  barrel,  26  gallons  of  which 
was  in  the  tank  after  the  explosion,  while 
10^  gallons  found  its  way  into  the  open 
area,  and  Its  flow  was  seen  coming  from 
under  the  north  end  of  the  engine  house  and 
extended  down  to  the  opening  in  the  north- 
east comer  of  tbe  area.  This  was  tbe 
gasoline  which  caused  tbe  explosion. 

Now,  the  question  is,  bow  did  tbe  gaso- 
line escape,  and  bow  did  it  reach  the  open 
area?  The  oil  company  Introduced  a  num- 
ber of  witnesses  showing  that  it  had  made 
two  or  more  tests  with  tank  and  pipe  ilka 
the  one  at  the  Tuxf  Exchange  under  con- 
ditions as  near  as  practicable  the  same  as 
there,  the  only  difference  perhaps  l>elng  in 
the  temperature,  and  it  was  shown  at  all 
of  these  tests  tliat  when  gasoline  was  emp- 
tied Into  the  receiving  box  it  would  bub- 
ble or  spurt  out  of  the  T-pipe  at  intervals 
at  different  heights  from  an  Inch  to  two 
feet  high;  that  in  putting  In  25  gallons,  10 
gallons  of  it  would  escape  through  the  T- 
plpe.  One  of  tbese  tests  was  made  public- 
ly at  the  courthouse  In  Hot  Springs,  at  which 
everybody  was  invited,  and  among  those 
present  were  the  learned  counsel  for  the  ap- 
pellee. On  tbe  other  hand,  the  testimony 
shows  that  the  gas  company  also  made  two 
or  more  tests  of  similar  character,  but  the 
conditions  were  not  the  same  as  they  ex- 
isted at  the  Turf  Exchange.  At  these  tests, 
tbe  bottom  of  tbe  barrel  was  only  raised 
high  enough  to  siphon  it  out  of  the  barrel 
Into  the  receiving  box.  Tbe  hose  used  was 
10  or  12  feet  long.  The  bottom  of  tbe  bar' 
rel  from  which  tbe  gasoline  was  taken  was 
about  a  foot  and  a  half  higher  than  the  tank, 
and  on  a  level  with  tbe  receiving  box,  thus 
showing  that  the  gasoline  in  flowing  from 
tbe  barrel  Into  tbe  receiving  box  and  Into 
the  tank  through  a  hose  10  or  12  feet  long 
only  had  a  fall  of  about  one  foot  and  a 
half,  while  at  the  test  made,  by  the  oil 
company  the  gasoline  was  taken  from  a 
barrel  which  stood  In  tbe  wagon  some  2% 
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or  3  feet  above  tbe  receiving  box,  and  when 
it  reacbed  the  receiving  box  It  was  ctmveyed 
tbroagb  a  line  of  pipe  19%  feet  long,  abont 
12  feet  of  which  was  horizontal  and  7  feet 
«  In.  vertical,  and  adding  to  this  the  2^ 
feet  the  barrel  stood  above  tbe  receiving 
box,  the  gasoline  bad  a  fall  of  10  feet  At 
the  test  made  by  the  gas  company,  it  was 
shown  that  no  oil  would  escape  from  the 
T-plpe. 

Willie  we  do  not  Intend  any  harsh  crltl- 
-cism  as  to  the  manner  In  which  the  tests 
were  made  by  the  gas  company,  it  is  per- 
fectly obvious  that  th^  were  not  made 
-nnder  tbe  same  conditions  as  existed  at  tbe 
Turf  Exchange,  and  can  servte  but  little 
purpose  in  solving  tbe  question  at  Issue. 
Tbe  height  of  the  source  of  supply  above 
the  tank  would  have  some  effect  on  tbe  flow 
of  the  gasoline.  The  higher  tbe  source  of 
supply,  the  greater  would  be  tbe  weight  of 
tbe  column,  and  the  gasoline  would  thereby 
he  forced  more  rapidly  into  the  storage 
tank,  causing  great  commotion,  and  thus  in- 
crease the  tendency  to  form  gasoline  vapor 
«r  gas,  and  thereby  force  the  gasoline  out 
•of  tbe  T-plpe.  The  oil  company  made  fur- 
ther tests  by  pouring  first  abont  20  gallons 
of  water  in  the  space  occupied  by  tbe  re- 
ceiving box  on  the  outside  of  the  retaining 
,  wall,  and  none  of  it  found  its  way  into  the 
<»alhouse,  but  tbe  water  flowed  south  and 
west.  Then  waiting  about  10  minutes,  they 
dischai^ed  20  gallons  of  water  through  a 
siphon  against  tbe  retaining  wall,  the  west 
side  of  the  coalhouse.  Then,  waiting  10 
mlnntes  longer,  20  gallons  were  dischar- 
ged against  the  inside  of  the  east  wall, 
and  20  gallons  In  the  southeast  corner  of 
the  coalhouse,  thus  making  60  gallons  of 
water  turned  onto  the  coalhouse,  and  none 
of  It  fonnd  its  way  to  the  granitoid  pave- 
ment in  the  open  area.  There  was  a  little 
coal  In  the  coalhouse,  the  most  of  It  slack. 
On  tbe  other  hand,  the  colored  porter, 
Arthur  Harris,  testified  in  behalf  of  tbe  ap- 
pellee to  tbe  effect  that  when  the  driver 
Murray  began  to  empty  tbe  gasoline  into 
tbe  receiving  pipe,  he  (Harris)  went  down  to 
tbe  storage  tank,  took  the  cap  off  of  the 
T-plpc,  and  sat  right  over  it  to  watch  the 
indicator,  so  as  to  notify  Murray  when  the 
gasoline  tank  was  full;  that  he  watched 
tbe  indicator;  that  It  never  moved  while  be 
was  there,  and  no  gasoline  came  out  of  tbe 
T-plpe.  The  evidence  tends  to  show,  how- 
ever, tliat  after  the  explosion  the  Indicator 
stick  was  in  perfect  order,  and  that  In  put- 
ting in  as  much  as  25  gallons  of  gasoline  the 
Indicator   stick   would   rise   several   Inches. 

It  is  contended,  however,  by  appellee  that 
tbe  evidence  only  shows  two  places  at  which 
the  gasoline  could  have  escaped — one  at  the 
receiving  Iwx,  the  other  at  the  T-pIpe — and 
the  porter,  Arthur  Harris,  having  testified 
that  it  did  not  escape  at  tbe  T-plpe,  the  Jury 
had  a  right  to  believe  him,  and  that  their 


finding  is  conclusive,  and  that  tbe  effect  of 
this  finding  is  to  establish  the  fact  that  tbe 
gasoline  escaped  at  the  receiving  box,  and 
made  its  way  to  the  granitoid  floor.  If 
the  determination  of  the  question  as  to 
whether  the  evidence  is  legally  sufficient  to 
sustain  the  verdict  depended  solely  upon  tbe 
testimony  of  the  porter,  Arthur  Harris,  and 
the  driver  Murray  who  testified  that  he  ex< 
erdsed  due  'care  in  transferring  the  gaso- 
line from  the  barrel  to  the  receiving  box, 
that  none  of  it  escaped  Into  the  receiving 
box,  but  all  of  it  was  emptied  into  the  re- 
ceiving pipe,  our  duty  would  be  at  an  end. 
We  should  afiirm  the  case  upon  the  doctrine 
tliat  this  court  will  not  disturb  a  verdict 
based  upon  the  weight  of  evidence.  But,  in 
determining  this  question,  we  must  look  al- 
so to  the  physical  facts  disclosed  by  the  rec- 
ord about  which  there  is  no  dispute,  and  if, 
upon  a  full  and  fair  consideration  of  these 
facts,  to  sustain  tbe  verdict  would  require 
the  court  to  believe  that  which  in  the  very 
nature  of  things  could  not  be  true,  to  believe 
tliat  which  is  contrary  to  human  experience 
and  common  observation  then  it  would  be 
the  duty  of  the  court  to  reverse  the  case, 
upon  the  ground  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict  It  bas 
been  the  settled  policy  of  this  court  In  pass- 
ing upon  this  question,  to  give  the  strongest 
probative  force  to  all  the  testimony  tending 
to  support  the  verdict  and  to  indulge  in 
every  presumption  which  could  be  fairly 
drawn  from  such  testimony,  and  when  the 
evidence  Is  conflicting  or  when  the  facts  are 
of  such  character  that  different  minds  might 
honestly  draw  different  conclusions,  the  ver- 
dict of  the  Jury  Is  upheld.  In  other  words, 
a  case  should  not  be  reversed  for  the  want 
of  testimony  to  support  tbe  verdict  unless 
the  conclusion  follows,  as  a  matter  of  law, 
that  no  recovery  can  be  had  upon  any  view 
which  could  be  properly  or  reasonably  taken 
of  the  facts  the  evidence  tends  to  establish, 
and  the  court  has  no  inclination  or  disposi- 
tion to  modify  or  change  this  ruling.  This 
doctrine  is  sanctioned  and  approved  by  tbe 
Supreme  Court  of  the  United  States  and 
by  nearly  or  quite  all  of  tbe  courts  of  last 
resort  In  the  states. 

It  Is,  however,  often  difficult  to  apply  a 
principle  of  law  to  the  facts  of  any  given 
case;  hence  the  variety  of  expressions  used 
by  the  courts,  such  as:  "The  case  will 
not  be  reversed  where  there  is  a  conflict  in 
the  evidence."  "A  verdict  will  not  be  set 
aside  if  the  evidence  is  legally  sufficient  to 
sustain  It"  "A  verdict  will  not  be  disturb- 
ed because  It  is  against  the  weight  of  evi- 
dence." "A  verdict  supported  by  the  evi- 
dence is  conclusive."  "A  flnding  of  the  Jury 
is  conclusive  though  against  the  weight  of 
evidence."  "Where  the  evidence  Is  not  suf- 
ficient to  support  a  verdict  a  new  trial  will 
be  awarded."  "Where  there  is  no  evidence 
to  support  the  verdict,  a  new  trial  will  be 
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granted" — and  many  otber  like  expressions. 
These  expressions  do  not  convey  a  concrete, 
definite  Idea  which  can  be  applied  to  every 
given  case,  but  they  all  tend  alike  to  the 
same  result.  The  thought  Intended  to  be 
conveyed  in  them  Is  that  the  Jury  should  be 
permitted  to  return  a  verdict  according  to 
its  own  view  of  the  facts,  unless,  upon  an 
honest  consideration  of  the  whole  evidence 
and  giving  effect  to  every  Inference  to  be 
fairly  and  reasonably  drawn  from  it,  the 
case  Is  manifestly  for  the  party  asking  a 
peremptory  InBtruction.  When  a  case  reach- 
es this  point.  It  then  becomes  a  question 
of  law  for  the  court,  and  not  one  of  fact 
for  the  Jury.  Railway  v.  Martin,  61  Ark. 
549,  33  S.  W.  1070;  St  Railway  v.  Hll- 
dreth,  72  Ark.  672,  82  S.  W.  245.  In  Rail- 
way v.  Rice,  61  Ark.,  at  page  476, 11  S.  W.,  at 
page  700,  Justice  Sandels,  In  delivering  the 
opinion  of  the  court,  said :  "It  is  the  settled 
policy  of  this  court  to  uphold  the  verdicts 
of  Juries  where  they  have  passed  upon  dis- 
puted matters  of  fact,  provided  the  evidence 
be  legally  sulflclent  to  support  their  finding. 
Of  this,  it  Is  the  province  of  the  court  to 
Judge  move."  In  Catlett  v.  Railway,  67  Ark., 
at  page  466,  21  S.  W.  1062,  88  Am.  St.  Rep. 
264,  Chief  Justice  OockriU,  speaking  for  the 
court,  said:  "The  Constitution  provides 
that  'Judges  shall  not  charge  Juries  with 
regard  to  matters  of  fact,  but  shall  declare 
the  law.'  Article  7,  i  23.  This  provision 
shears  the  Judge  of  a  part  of  his  magisterial 
functions,  but  It  confers  no  new  power  upon 
the  Jury.  It  was  the  Jury's  province  before 
this  provision  was  ordained  to  pass  only  up- 
on questions  of  fact  about  which  there  was 
some  real  conflict  In  the  testimony,  or  where 
more  than  one  Inference  could  reasonably  be 
drawn  from  the  evidence.  The  Constitution 
has  not  altered  their  province.  It  commands 
the  Judge  to  permit  them  to  arrive  at  their 
conclusion  without  any  suggestion  from  him 
as  to  bis  opinion  about  the  facts.  As  Judge 
Battle  expressed  it  in  Sharp  v.  State,  51 
Ark.  166,  10  S.  W.  231  (14  Am.  St  Rep.  27) 
'the  manifest  object  of  this  prohibition  was 
to  give  the  parties  to  the  trial  th6  full 
benefit  of  the  Judgmrat  of  the  Jury,  as  to 
facts,  unbiased' and  unaffected  by  the  opin- 
ion of  Judges.'  If  there  Is  no  evidence  to 
sustain  an  issue  of  fact  the  Judge  only 
declares  the  law  when  he  tells  the  Jury  so. 
'The  legal  sufficiency  of  proof,  and  the  moral 
weight  of  legally  sufficient  proof  are  very 
distinct  in  legal  idea.  The  first  lies  within 
the  province  of  the  court  the  last  within  the 
province  of  the  Jury.*  " 

Under  these  familiar  rules,  when  all  the 
evidence  In  this  case  is  fairly  considered, 
and  giving  to  it  its  strongest  probative  force 
and  every  Inference  which  can  be  fairly 
drawn  from  it  we  do  not  think  the  evidence 
is  legally  sufficient  to  support  the  verdict 
While  the  evidence  tends  to  show  that  the 
soil  immediately  below  the  small  nipple  or 


pipe  in  the  receiving  box  through  which  It  is 
contended  the  gasoline  which  caused  the  ex- 
plosion passed,  was  firm  and  solid,  and  it 
may  be  conceded  that  the  soil  immediately 
under  this  pipe  and  the  soil  filling  around  the 
receiving  pipe  from  the  receiving  box  to  the 
stone  retaining  wall  was  open  or  porous,  and 
it  may  be  further  conceded  that  10  or  more 
gallons  of  gasoline  found  its  way  Into  the 
small  nipple  or  pipe,  yet  in  the  very  nature 
of  things,  the  gasoline  which  caused  the  ex- 
plosion could  not  have  passed  along  the  line 
of  pipe  through  or  on  the  soil  to  the  retain- 
ing wall,  then  through  and  down  the  wall  ta 
the  loft  or  door,  then  along  the  loft  or  door 
to  the  east  wall  of  the  coalhouse,  then  down 
the  wall  to  the  board  floor,  then  through  the 
double  wall  of  the  coalhouse  to  the  granitoid 
floor  In  the  open  area.  Such  a  contention 
would  be  not  only  highly  Improbable,  but  it 
would  be  irrational,  and  at  war  with  the 
physical  facts,  and  contrary  to  all  human 
experience  and  common  information.  Hence, 
the  testimony  of  Arthur  Harris  can  have  no 
probative  force  when  It  Is  in  direct  conflict 
with  the  conceded  or  physical  facts,  and  to 
believe  it  would  Involve  an  absurdity  in  rea- 
son and  common  experience.  This  doctrine 
has  been  frequently  applied.  In  Continental 
Life  Ins.  Co.  v.  Tung  (Ind.)  15  N.  E.  222,  3 
Am.  St  Rep^  at  page  632,  the  court  said: 
"That  the  evidence  which  tends  to  support  the 
finding  may  be  contradicted  does  not  Justify 
this  court  in  ordering  a  new  trial.  Where 
competent  evidence  appears  in  the  record 
which,  if  believed,  necessarily  tends  to  sup- 
port the  finding,  unless  the  evidence  relied  on 
is  of  such  character  as  that  to  believe  it  would . 
necessarily  Involve  an  absurdity  In  reason, 
or  an  impossibility  according  to  the  very 
nature  of  things,  this  court  cannot  say,  how- 
ever much  such  evidence  may  be  opposed  by 
other  testimony,  that  it  is  conclusively  con- 
tradicted." 

The  question  has,  perhaps,  arisen  more  fre- 
quently in  suits  for  personal  injuries  received 
at  railroad  crossings.  Suppose  the  plaintiff 
in  such  a  case  testifies  that  his  sense  of  sight 
and  hearing  are  good,  that  Just  before  step- 
ping on  the  track  he  stopped,  looked  and  lis- 
tened for  an  approaching  train,  and  neither 
saw  nor  beard  one,  that  the  day  was  clear 
and  bright  and  after  stopping,  looking  and 
listening  he  Immediately  attempted  to  step 
on  the  track,  and  was  injured  by  the  train, 
when  the  physical  or  conceded  facts  showed 
that  the  track  at  the  place  of  the  accident 
was  .straight  and  level  for  a  distance  of  a 
quarter  or  half  a  mile,  and  there  was  nothing 
to  obstruct  his  view,  and  nothing  to  prevent 
his  hearing  an  approaching  train.  Could  the 
court  hesitate  a  moment  to  set  aside  a  ver- 
dict based  upon  such  testimony?  Certainly 
not  Why?  Because  such  evidence  would 
be  conclusively  contradicted  by  the  physical 
facts,  and  would  be  entitled  to  no  probative 
force  whatever.  Stafford  v.  Chippewa  Coun- 
ty, 110  Wis.  331,  85  N.  W.  1036;   Mariand  v. 
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Railway,  123  Pa.  487,  490,  16  AtL  624, 10  Am. 
St  Rep.  541;  Myers  v.  Railway,  IBO  Pa.  386, 
390,  24  Aa  747 ;  Railway  v.  Stick,  143  Ind. 
449,  459,  463,  41  N.  B.  366 ;  Kelsay  y.  Railway 
(Mo.)  30  S.  W.  339 ;  Payne  v.  Railway  (Mo.) 
38  S.  W.  308,  811-314.  In  Payne  v.  Chicago 
&  A.  R.  Co.,  supra,  at  pages  311-318,  the  conrt 
said:  "The  headlight  was  brightly  burning. 
The  bell  wa$  ringing  and  the  train  was  on 
time.  The  engineer  and  fireman  were  at 
their  respective  posts.  The  train  was  mak- 
ing the  usual  noise  and  the  plaintiff  was  ex- 
pecting that  very  train.  But  be,  alone,  of 
all  others,  when  he  went  to  cross  the  track, 
though  a  bright,  active  boy,  with  a  good 
mind  and  eyesight,  and  acquainted  with  the 
locality  and  the  dangers  incident  to  crossing 
the  track,  though  he  listened,  could  not  hear 
the  whistle  blown,  nor  the  bell  constantly 
ringing,  nor  the  rumble  of  the  train,  nor  see, 
with  his  good,  young  eyes,  the  blazing  head- 
light of  the  trahi  as  It  rapidly  advanced  upon 
blm.  Such  testimony  as  this  is  so  contrary 
to  the  dally  experience  of  common  life,  so 
at  war  with  the  conceded  and  Indisputable 
physical  facts  In  this  case,  that  neither  courts 
nor  juries  can,  without  stultifying  themselves, 
yield  to  it  an  lota  of  probative  force  or  effect 
It  la  a  proposition  too  monstrously  Improbable 
for  rational  human  belief.  To  argue  to  the 
contrary  of  this  Is  to  endeavor  the  transmu- 
tation of  the  impossible  Into  possibility. 
*  ♦  •  But  In  this  Instance,  it  Is  plainly 
proved,  beyond  peradventure,  that  the  state- 
ment of  plaintiff  'that  be  did  all  in  his  power 
to  ascertain  whether  there  were  any  trains 
approaching,'  eta,  was  not,  and  Indeed,  conid 
not,  be  true.  This  matter  of  denying  proba- 
tive force  even  to  direct  and  afflrmatlve  testi- 
mony, when  such  testimony  is  plainly  at  war 
with  the  physical  facts  and  surroundings,  has 
passed  into  precedent.  Thus,  In  the  leading 
case  of  Artz  v.  Railroad  Co.,  34  Iowa,  153,  It 
te  said:  'But  it  Is  urged  by  the  appellee's 
counsel  that  the  plaintiff  testified  that  he  did 
both  look  and  listen  to  see  and  hear  the 
trala,  but  did  not;  and  that  this  testimony 
shows  that  he  was  not  guilty  of  contributory 
n^ligence,  or,  at  the  very  least  It  made  that 
a  question  of  fact  for  the  Jury.  The  dlfll- 
cnlty,  however,  with  the  position  Is,  that  the 
conceded  or  undisputed  facts  being  ti-ue,  this 
testimony  cannot  In  the  very  nature  of 
tblngs,  be  true.  It  constitutes,  therefore,  no 
conflict  Suppose  the  fact  is  conceded  that 
tbe  sun  was  shining  bright  and  clear  at  a 
spedfled  time,  and  a  witness  having  good 
eyes  should  testify  that,  at  the  time,  he  looked, 
and  did  not  see  it  shine.  Could  the  testimony 
be  true?  The  witness  may  have  been  told 
tbat  It  was  necessary  to  prove  In  the  case 
tbat  he  did  look,  and  did  not  see  the  sun 
shine;  he  may  have  thought  of  it  with  a 
desire  that  it  should  have  been  so;  be  may 
bave  made  himself  first  believe  It  was  so,  and 
this  belief  may  have  ripened  Into  a  conviction 
of  its  verity ;  and,  possibly,  he  even  may  testi- 
fy to  it  In  the  self-coDsclousness  of  integrity. 


But,  after  all.  In  the  very  nature  of  things. 
It  cannot  be  true,  and,  hence,  cannot,  in  the 
law,  form  any  basis  for  a  conflict  upon  which 
to  rest  a  verdict'  " 

The  same  doctrine  has  been  frequently  up- 
held In  criminal  cases  where  life  or  liberty 
was  involved.  Suppose  a  man  was  to  be 
tried  upon  a  charge  of  murder,  and  at  the 
trial  half  a  dozen  witnesses  were  to  swear 
that  they  witnessed  the  homicide  through  a 
solid  brick  or  stone  wall  3  feet  thick,  100  feet 
long  and  50  feet  high  with  no  openings  In  It ; 
that  the  defendant  was  the  aggressor;  tliat 
he  brought  on  the  attack  and  stabbed  or  shot 
the  deceased  to  death — In  other  words,  that 
the  killing  was  a  cold-blooded  murder— while, 
on  the  other  band,  the  defendant  alone  testi- 
fied that  the  deceased  was  the  aggressor; 
tbat  he  brought  on  the  attack,  and  the  killing 
was  done  In  actual  self-defense;  and  ai>on 
this  testimony  alone  the  defendant  was  con- 
victed. Could  such  a  verdict  stand?  Cer- 
tainly not  Why  so?  Because  the  finding  of 
the  Jury  would  be  In  direct  conflict  with  the 
physical  facts.  The  testimony  of  the  six  wit- 
nesses would  have  no  probative  force.  It 
would  not  even  amount  to  what  Is  called  "a 
scintilla  of  evidence,"  and  the  court  conld  not 
sustain  sucb  a  verdict  without  closing  Its 
eyes  to  reason  and  common  experience  and 
stultifying  Itself.  This  it  should  not  do. 
State  V.  Anderson  (Mo.)  1  S.  W.  140;  State 
v.  Turlington  (Mo.)  16  S.  W.  141.  So  it  Is 
here.  If  It  be  conceded  that  the  only  two 
places  where  the  gasoline  could  have  escaped 
were  at  the  receiving  box  and  at  the  T-plpe, 
and  the  porter,  Arthur  Harris,  testified  that 
It  did  not  escape  at  the  T-pipe,  his  testimony 
Is  not  entitled  to  any  credit  because  he  Is 
contradicted  by  the  physical  facts  about 
which  there  can  be  no  doubt  In  State  v.  Tur- 
lington, supra,  at  page  147,  the  court  said: 
"All  the  other  facts  and  circumstances  point 
to  the  same  conclusion.  Defendant's  words 
cannot  be  believed  when  contradicted,  as 
they  are  by  the  physical  facts.  Neither 
courts  nor  Juries  should  be  required  to  base 
their  actions  or  beliefs  on  physical  impossi- 
bilities." This  view  of  the  case  Is  strength- 
ened by  the  other  testimony  In  the  case.  In 
the  first  place,  'gasoline  has  a  tendency  to 
rapid  evaporation,  and  It  it  was  poured  Into 
the  small  nipple  or  pipe  In  the  receiving  box 
It  would  have  been  rapidly  abeorljed  and  de- 
flected through  every  crack  and  crevice  over 
which  it  flowed,  and  the  process  of  evapora- 
tion would  have  been  so  rapid  that  no  part 
of  it  would  have  ever  reached  the  granitoid 
floor.  In  the  second  place,  the  experiments 
made  by  the  oil  company  with  pipe  and  tank 
and  all  equipment  under  substantially  the 
same  condictions  as  existed  at  the  Turf  Ex- 
change on  the  day  of  the  explosion  show  that 
with  the  T-plpe  uncovered  the  gasoline  would 
escape  through  It  In  greater  or  lesser  quanti- 
ties during  the  process  of  emptying  it  Into 
the  storage  tank.  And,  In  the  third  place, 
the  pouring  water  in  the  coalhouse  at  the 


Digitized  by 


Google 


360 


86  SOUTHWESTERN  REPORTER. 


CArk. 


potntu  -where  It  Is  contended  the  oil  passed, 
and  none  of  It  reached  the  granitoid  floor 
fornlshes  a  very  strong  and  potent  reason 
that  the  gasoline  poured  Into  the  email  nipple 
or  pipe  In  the  receiving  box  could  never  have 
reached  the  granitoid  floor  below. 

It  follows  from  these  views  that  this  case 
must  be  reversed  and  remanded;  and  it  Is 
BO  ordered. 


SHACKLEFORD   y.    WILLIAMS. 

(Supreme  Court  of  Arkansas.    June  18,  1906.) 

1.  Appeal — Conci.tj8ivenes8  of  Vebdict. 

If  a  verdict  is  supported  by  legally  suffi- 
cient evidence,  it  will  not  be  interfered  with  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  3928.] 

2.  Monet  Received— Attobnet  and  Cliknt 
— Patkents  to  Attobnet— Evidence. 

In  an  action  by  a  client  to  recover  money 
which  he  alleged  he  had  paid  to  defendant  as 
his  attorney  to  satisfy  a  judgment,  evidence 
held  sufficient  to  support  a  verdict  for  plaintiff. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Edward  W.  Wlnfleld,  Judge. 

Action  by  Alexander  Williams  against 
John  D.  Shackleford.  From  a  Judgment  for 
plalntiflT,   defendant   appeals.     AfiBrmed. 

Alex  Williams  alleged  that  he  was  an 
Ignorant  colored  man,  and  that  be  employed 
Jno.  D.  Shackleford,  an  attorney  at  law,  to 
represent  bim  In  a  suit  in  the  chancery  court 
of  Pulaski  county  in  which  a  decree  was 
rendered  against  him  for  about  $2,400,  and 
foreclosing  a  vendor's  Hen  on  a  certain 
tract  of  land  which  be  bad,  some  20  years 
before,  purchased  from  one  W.  N.  Young. 
He  says  that  on  the  advice  of  bis  attorney 
(the  api>ellant)  he  appealed  the  case,  and 
In  order  to  supersede  the  decree  of  the  Pa 
laskl  chancery  court,  until  the  appeal  could 
be  beard  in  the  Supreme  Court,  be  requested 
appellant  and  one  W.  E.  Lenon  to  make 
bond  for  blm,  -which  they  did  upon  bis  exe- 
cuting to  them  a  mortgage  on  his  home- 
stead, and  upon  bis  paying  to  Lenon  $100 
In  cash,  and  bis  further  agreeing  to  de- 
posit with  appellant  from  time  to  time 
money  to  pay  ofT  the  decree  against  him, 
should  the  decree  be  affirmed.  He  says  that 
on  or  about  November  1,  1900,  be  commenced 
to  deposit  with  appellant  money  to  pay  off 
the  decree  In  case  It  was  Affirmed,  and 
continued  to  do  so  until  be  bad  deposited 
with  appellant  for  the  purpose  mentioned 
$2,250.  He  avers  that  appellant  promised 
to  refund  the  money  if  the  decree  should 
be  reversed,  and  to  apply  the  money  de- 
posited with  blm  on  the  decree  If  It  should  be 
affirmed.  He  says  the  decree  was  affirmed, 
and  appellant  failed  to  pay  the  money  de- 
posited with  him  on  the  decree,  and  failed 
on  demand  to  pay  same  over  to  appellee, 
wherefore  he  brought  this  suit,  and  asked 
Judgment  for  the  amount  named  with  Inter- 


est. Appellant  answered,  denying  that  ap- 
pellee ever  deposited  with  appellant  any 
money  to  be  used  In  the  payment  of  any 
claim  or  debt  other  than  amount  due  by 
appellee  to  appellant,  and  he  averred  that 
after  all  amounts  due  appellant  had  been 
paid  there  would  be  a  small  balance,  tho 
exact  amount  of  which  could  not  then  be 
ascertained.  He  set  up  that  Judgment  had 
been  rendered  against  appellee  in  a  Justice- 
court,  that  an  appeal  bad  been  taken  from 
that  Judgment,  and  that  appellant  bad  made 
bond  for  appellee  to  appeal,  and  that  It 
was  agreed  that  whatever  balance  there 
might  be  In  appellant's  hands  due  appellee 
should  remain  until  said  Judgment  was  de- 
feated or  satisfied,  and  that  the  cause  was 
still  pending.  Wherefore  be  asked  that  the 
complaint  be  dismissed,  etc. 

The  cause  was  submitted  to  a  Jury  upon 
the  following  evidence  on  behalf  of  appellee: 

Appellee  testified :  "I  gave  Mr.  SbackleforA 
$2,100.  I  gave  It  to  blm  to  be  paid  on  the 
Judgment  against  me,  should  my  case  be 
affirmed  In  the  Supreme  Court  He  said  he 
could  get  me  a  bondsman  and  I  paid  him 
$100  for  him.  He  never  said  anything  to 
me  about  the  briefs.  He  never  said  anything 
about  the  fees  for  the  trial  or  the  bond  in 
the  Justice  of  the  peace  court  He  was  t» 
try  my  case  in  the  Supreme  Court  for  noth- 
ing unless  be  could  win  It,  and  then  I  was 
to  pay  blm  $500.  I  did  not  want  to  appeal 
the  case.  He  never  said  anything  to  me 
about  keeping  any  of  the  money  wben  be 
went  on  my  bond  In  Lonoke  county.  I 
paid  blm  $300  for  the  trial  of  the  case  la 
chancery  court  I  have  receipts  for  $1,858. 
I  paid  him  more.  I  paid  him  fees  In  chan- 
cery court,  In  addition  to  these  receipts,  that 
be  gave  me  no  receipts  for.  He  owes  me 
now  about  $2,100.  That  is  the  money  I  put 
In  his  hands  to  pay  on  the  Judgment  against 
me,  which  be  hasi  refused  to  do.  I  went  te 
see  him  about  settling  with  me  after  the 
case  was  decided,  and  be  gave  me  this  state- 
ment He  would  not  settle  with  me.  Here 
are  the  receipts  he  gave  me  for  the  money 
I  paid  blm.  He  gave  me  no  receipts  for  the 
money  I  paid  him  for  the  trial  of  my  case 
in  chancery  court  I  paid  him  money  for 
which  I  have  no  receipts.  No  receipts  here 
for  money  I  paid  him  before  case  was 
appealed.  When  the  Supreme  Court  affirm- 
ed the  Judgment  I  borrowed  the  money  and 
paid  It  off,  the  amount  being  more  than 
$2,500,  and  I  then  asked  Mr.  Shackleford 
to  pay  me,  but  he  never  paid  me  anything." 
Appellee  exhibited  receipts  signed  by  ap- 
pellant amounting  In  the  aggregate  to  $1,858. 
These  are  set  forth  In  the  record.  The  first 
five,  amounting  to  $250,  show  on  their  face 
that  they  are  "on  attorney  fee";  the  next 
is  a  receipt  for  "sixty  dollars  in  case  of 
Young  V.  Williams  In  Pulaski  chancery 
court";  the  next  Is  a  receipt  for  "one  hun- 
dred dollars  on  payment  on  supersedeas  bond 
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In  case  of  Maggie  Yonng  et  al.  against 
Alexander  WlllianiB  et  al.  In  Pulaski  chan- 
CM7  court" ;  the  next  Is  for  "seventy  dollars 
to  be  paid  on  costs  and  taxes" ;  the  next  is 
for  "elgbt  dollars  on  his  case  with  C.  N. 
Alexander."  This  receipt  is  dated  April  3, 
1900.  All  the  receipts  to  that  date  specify 
'What  they  are  giv«i  for.  After  that,  be- 
ginning in  November  1, 1900,  various  receipts 
are  ^ven  from  time  to  time  till  November 
24,  1902,  but  they  do  not  specify  on  their 
face  for  what  purpose  the  money  was  re- 
ceived. 

W.  B.  lienon  testified :  "Mr  Shackleford  re- 
quested me  to  go  on  bond  for  Alex  Wil- 
liams with  him.  I  was  to  get  $100.  Mr. 
Shackleford  paid  me  $50." 

J.  E.  Bush  testified :  "I  was  at  Mr.  Shack- 
leford's  ofiice  with  Alex  Williams,  and  they 
were  at  my  office.  They  wanted  me  to 
make  bond  for  Williams.  Mr.  Shackleford 
said  If  I  would  make  bond  for  Williams  he 
vrould  attend  the  case  in  the  Supreme  Court 
for  nothing,  nnless  he  could  win  It  I  re- 
fused to  make  the  bond." 

The  testimony  on  behalf  of  appellant  Is 
aa  follows: 

John  D.  Shackleford  testified:  "I  am  the 
defendant  in  this  case.  In  the  fall  of  1897, 
Jost  before  Christmas,  Alex  Williams  came 
to  my  oflBce  and  told  me  he  was  getting 
Into  trouble  with  C.  N.  Alexander.  I  took 
the  matter  up  for  him,  and  on  New  Year's 
day,  1898,  I  drove  down  to  Galloway  to  see 
Mr.  Alexander.  Mr.  Alexander  was  the  ad- 
ministrator of  the  estate  of  Capt  W.  N. 
Young.  He  showed  me  his  books,  and  there 
seemed  to  be  a  balance  of  some  $600  or  $700, 
and  two  notes  for  $400  each,  executed  In 
1880  and  given  as  part  purchase  money  for 
certain  lands.  Williams  brought  me  his  re- 
ceipts, and,  after  examining  into  the  mat- 
ter, I  advised  him  that  I  thought  be  had 
a  good  defense  to  the  notes.  It  was  agreed 
between  us  that  I  should  have  a  fee  of  $300 
for  the  trial  of  the  case  In  the  chancery  court. 
Tbe  suit  of  Maggie  Young  et  al.  v.  Alex 
Williams  was  filed,  the  case  was  tried,  and 
^dgment  was  given  against  Williams.  He, 
of  course,  was  very  much  worried  about  it. 
He  wanted  to  appeal  the  case,  and  the 
question  was  who  would  go  on  his  bond.  Be 
was  about  town  here  some  ten  days  or  two 
weeks  before  the  matter  was  arranged.  He 
tried  to  get  Ches  Cates  and  3.  E.  Bush  to 
make  his  bond,  and  I  went  with  him  to 
see  them.  I  told  them  that  as  they  were 
men  of  Williams'  own  color  they  ought  to 
make  his  bond,  and  if  they  were  willing  to 
stand  by  him  on  bis  bond  I  would  go  through 
tbe  Supreme  Court  for  nothing,  if  I  could 
not  win ;  that  I  thought  he  had  a  good  case. 
They  finally  refused  to  make  the  bond. 
Williams  then  consulted  Col.  Caruth,  and 
came  up  and  told  me  that  Col.  Caruth  want- 
ed to  see  me  and  for  me  to  bring  the  papers 
In  the  Williams'  Case.    I  went  to  Caruth's 


office  and  carried  the  papers.  After  that 
Williams  and  I  called  to  see  what  Col. 
Caruth  had  to  say  about  It  The  colonel  was 
not  sure,  but  thought  we  had  a  good  fight- 
ing chance,  and  If  he  (Williams)  could  make 
a  bond  so  as  to  keep  the  land  from  being 
sold  he  would  try  It  Williams  told  me 
that  be  thought  he  could  make  the  bond,  and 
that  if  we  could  win  the  case  he  told  Col. 
Caruth  and  I  that  he  would  give  us  half  the- 
amount  of  the  Judgment;  that  is,  $1,200. 
He  failed  to  make  the  iDond,  and  Col.  Carutb 
had  no  more  to  do  with  It  He  then  wanted 
me  to  make  the  bond.  I  told  him  that  I  watr 
not  worth  It,  but  that  I  might  get  some  one 
to  go  on  the  bond  with  me,  and  that  I  would 
see  about  It  I  did  so.  I  went  to  see  Mr. 
Lenon,  who  said  he  would  go  on  the  bond 
with  me  if  I  would  see  that  no  liability  come 
against  him  on  the  bOnd.  I  agreed  to  pro- 
tect him  from  liability,  and  asked  him 
what  he  would  charge  Williams  for  going 
on  tbe  bond,  and  be  said  $100.  I  reported 
to  Williams  that  I  bad  found  a  man  who, , 
for  $100,  would  go  on  the  bond  with  me. 
'Now,'  I  said,  "you  say  the  rent  on  the  land 
Is  worth  $300  per  year  to  you,  and  I  have 
already  kept  you  in  possession  of  It  for  two 
years,  and  if  I  make  a  bond  for  you  I  will 
be  able  to  keep  yon  in  possession  of  it  for 
two  or  three  years  more,  and  then  the  lia- 
bility I  assume  in  going  on  your  bond.  I 
will  save  you  from  $600  to  $900  in  rents.  I 
will  tell  you  what  I  will  do.  I  will  make 
your  bond  and  do  the  necessary  work  in 
briefing  your  case,  and  If  necessary  will 
make  an  oral  argument  to  the  court,  and 
whatever  else  may  be  necessary,  for  a  fee  of 
$600,  and  if  I  win  the  case  you  are  to  pay 
me  enough  more  to  make  $1,200.'  This  he 
agreed  to,  and  T  never  tbought  there  was  any 
misunderstanding  about  it  He  said  the- 
rents  would  more  that  pay  the  expenses.  I 
never  heard  of  any  disagreement  or  dissatis- 
faction on  bis  part  until  he  fell  in  the  hands 
of  Lofton,  the  Jew,  on  East  Markham  street 
By  our  agreement  Williams  was  to  put 
money  In  my  hands  to  pay  all  necessary  ex- 
penses. I  gave  him  receipts  for  all  the 
money  he  gave  me.  I  gave  him  receipts  for 
$1,858.  This  is  every  dollar  that  he  gave  me, 
except  $50,  which  I  kept  out  of  a  $300  note 
which  I  Indorsed  for  him  on  Septeml)er  12, 
1900,  and  $5,  which  he  borrowed  on  the  9th 
day  of  August  and  returned  on  the  21st 
day  of  August,  1902.  The  receipts  Wil- 
liams has  are  correct  On  the  12th  day  of 
September,  1900,  I  indorsed  a  note  for  $300 
for  Williams,  and  got  Mr.  Lenon  to  go  on 
it  with  me,  so  Williams  could  raise  the 
money  to  pay  his  part  on  a  cotton  gin  that 
he  and  two  other  parties  bad  decided  to 
build  near  Williams'.  Here  Is  the  note.  By 
arrangement  the  money  was  placed  In  bank 
in  my  name  and  I  checked  it  out  at  Williams' 
direction.  On  that  date  I  began  to  keep 
a  book  account  of  all  moneys  received  and 
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expended  on  Williams'  account  Here  is  my 
book  entries.  Williams  was  to  bring  me 
tbe  money  with  wblcb  to  pay  off  tbe  notes, 
as  well  as  tbe  otber  matters.  1  cbarged  blm 
up  witb  tbe  note  and  tbe  otber  items  as 
tbey  appear  in  tbis  account  after  September 
12,  1900,  and  gave  blm  credit  with  all 
moneys  paid  me  after  that  date.  The  rea- 
son I  did  not  make  a  charge  for  tbis  $500  in 
this  account  was  because  the  matter  was 
understood  between  us.  Tbe  purpose  of  mak- 
ing the  other  matters  was  because  I  oonld 
not  recollect  all  those  small  matters  on  tbe 
different  dates,  and  I  put  tbem  down,  so 
that  I  would  have  something  to  refer  to, 
the  same  as  I  did  when  I  made  a  note  of 
tbe  Items  that  make  up  tbe  $300  note,  so 
I  could  tell  what  went  witb  It  I  paid  his 
taxes,  as  tbe  receipts  show,  and  as  these  en- 
tries show,  and  let  him  have  cash  to  tbe 
amounte  and  on  the  dates  shown  in  tbe  ac- 
count Tbe  charges  for  fees,  as  tbe  en- 
tries show,  were  all  made  by  agreement 
Tbe  first  150  was  for  looking  after  deed 
to  bis  first  piece  of  land.  The  other  $50  waa 
for  bringing  ejectment  against  O.  N.  Alex- 
ander to  stop  blm  from  destroying  Williams' 
fence  and  interfering  with  bis  bouse  and 
bam  and  horse  lot  Tbe  $100  was  allowed 
me  to  cover  making  and  printing  of  brief  In 
case  of  Young  y.  Williams  In  Supreme  Court 
This  was  satisfactory  to  Williams.  Tbe 
printer's  fee  was  $49.66,  as  I  remember  it 
I  may  be  mistakoi  about  tbe  exact  amount 
I  am  not  sure.  Tbe  brief  bad  49  pages. 
Tbe  rest  of  the  money  was  to  compensate 
me  for  tbe  manual  work  In  preparing  tbe 
brief,  sucb  as  I  would  have  paid  a  type- 
writer or  shorthand  reporter.  In  the  fall  of 
1902  Williams  got  Into  several  lawsuits  with 
parties  In  bis  neighborhood  over  a  pile  con- 
tract be  got  into.  There  was  some  five  or 
six  cases  at  Kerr  Station  and  three  cases 
at  Scott's  Crossing,  for  attending  to  which 
I  charged  him  $25.  Afterwards  there  w^ 
three  or  tour  more  cases  at  Kerr  Station  and 
one  at  Baucum  Station,  and  for  attending  to 
wblcb  I  charged  blm  $15.  I  beat  all  tbe  cases 
except  tbe  ones  at  Scotf  s  Crossing.  Tbem  I 
bad  to  appeal  to  the  Lonoke  circuit  court 
I  paid  my  railway  fare,  and  for  the  tran- 
script and  appeal  $3.25.  I  made  Williams' 
appeal  bond,  and  it  was  agreed  between  us 
that  tbe  balance  I  bad  In  my  bands,  which 
was  not  much  more  than  the  amount  of  tbe 
bond,  which  was  for  $150,  should  remain  in 
my  hands  until  the  cases  were  disposed  of 
to  indemnify  me  on  the  bond.  The  bond 
was  not  made  on  the  day  tbe  cases  were 
disposed  of  at  Scott's,  but  afterwards  at 
my  office.  Williams  came  to  my  office,  and 
we  fixed  op  tbe  bond.  Tbe  cases  are  still 
pending  In  the  Lonoke  circuit  court  I  owe 
him  nothing  under  our  contract  until  the 
cases  are  disposed  of  at  Lonoke  and  liability 
satisfied.  Tbe  $50  paid  me  on  January  6, 
1898;   the  $100  paid  me  February  8,  1888; 


tbe  $50  paid  me  on  November  15,  1896;  tbe 
$25  paid  me  on  October  27,  1899;  tbe  $23 
paid  me  on  November  22,  18!)9 ;  tbe  960  paid 
me  on  December  18,  1809 — was  for  fees  in 
tbe  trial  of  the  Young-Williams  Case  io 
chancery  court  The  $100  paid  me,  for  which  I 
receipted  him  on  the  bond,  was  $50  of  It  to  be 
paid  Mr  Lenon  and  the  otber  $50  was 
to  be  paid  blm  later,  I  becoming  responsible 
to  Mr.  Lenon  for  it  Fifty  dollars  of  tbe  f  100 
I  was  to  keep  on  tbe  fee  for  tbe  deed  matt«. 
The  $70  was  to  be  paid  on  taxes  that  bad 
been  unpaid  on  a  part  of  bis  land  that  bad 
forfeited,  and  on  tbe  costs  of  tbe  transcript 
in  the  appeal  in  tbe  chancery  case,  and 
that  was  not  enough  and  I  bad  to  advance 
tbe  rest  Tbe  $8  was  paid  to  me  to  pay  cost 
In  tbe  suit  against  Mr.  Alexander  to  pre- 
vent blm  from  going  through  Mr.  Williams^ 
house  and  horse  lot  and  stables.  The  $250 
paid  me  on  November  1,  1900,  was  to  pay 
on  the  $300  note,  and  tbe  otber  $300  paid 
me  on  December  15,  1900,  and-  the  $330  paid 
me  on  February  25,  1901,  and  tbe  $40 
paid  me  on  October  18,  1901,  and  tbe  $160 
paid  me  on  November  23, 1901,  and  tbe  $100 
paid  me  on  December  23,  1901,  and  tbe 
$190  paid  me  on  March  24,  1902,  was  aU 
paid  me  on  tbe  $500  agreed  upon  between 
us  and  for  sucb  otber  expenses  as  migbt  come 
up,  and  to  cover  tbe  contingency  as  to  the 
otber  $700  as  far  as  what  might  be  left 
would  go  if  I  won  the  suit  in  the  Supreme 
Court  I  went  to  see  Williams  in  tbe  fall 
of  1902  and  called  his  attention  to  tbe  fact 
that  the  case  was  likely  to  be  disposed  of 
at  any  time,  and  that  I  felt  sure  that  I 
would  win  it  and  I  wanted  him  to  get  me 
some  more  money.  He  said  be  wonid 
have  some  more.  He  did  not  bring  it  as 
agreed,  and  I  saw  him  again,  and  be  re- 
fused to  g^ive  me  any  more  until  tbe  case  was 
decided,  saying  he  had  given  me  enough  to 
cover  everything  up  to  date.  He  would  not 
pay  me  any  more.  So,  after  tbe  case  was 
decided  against  him  in  tbe  Supreme  Court 
be  came  to  my  office  one  day  wh«a  I  was 
in  from  the  country,  complaining  that  I  bad 
no  business  to  pay  bis  texes  wltboot  letting 
him  know  about  it,  and  wanted  a  state- 
ment of  what  I  had  been  paying  out  for 
him.  He  seemed  to  be  very  much  dissatis- 
fied. X  was  in  a  hurry,  and  bad  but  a 
few  mlnates  to  talk  to  blm.  I  waa  then  liv- 
ing in  the  country  on  account  of  tbe  coo- 
dltion  of  my  eyes.  I  gave  him  a  copy  of 
the  entries  contained  in  my  book.  He  made 
no  complaint  about  anything,  except  be 
thought  I  onght  not  to  have  paid  bis  taxes 
without  letting  blm  know  abont  it  He 
went  away,  and  tbe  next  time  I  saw  bim 
was  In  the  fall,  and  be  wanted  me  to 
give  him  some  money.  I  called  bis  attention 
to  our  agreement  when  I  went  on  bla  bond 
In  the  appeal  cases  to  tbe  Lonoke  (drcnit 
court  and  he  said  be  would  take  care  or 
that  and  see  that  I  would  not  bare  any  of 
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that  to  pay.     He  came  back  another  time 

oot  long  after,  and  told  me  that  U  1  did  not 

give  him  some   money  be  wonld  ane  me. 

Tbe  next  tblng  I   knew   about  It  8ummon» 

was  served  on  me  In  this  snit." 

Appellant  exhibited  his  book  showing  the 

following: 

Account  with  Alex  WilUanu: 

Not*  for I  JOOM 

Intereit 6  20 

Roeenbtum    225  00 

Caib  S  88 

WUltanu   15  00 

SbicUetort   CO  00 

$  800  OS 

1100.  Dr.         Cr. 

8epL  12.    Note  tor t300  00 

April  10.    Balance  due  on  taxea 9  30 

April  lOi    Back  taxea  tor  '97,  '9S,  tt..      20  <0 
Sept  11    Deed  br  C.  N.  Alexander..     SO  00 

Sept  U.    William*  r.  Alexander SO  00 

Sept  U    wnuama  t.  Alexander I  SO  00 

Not.  1 ISO  00 

Dec.  15 80000 

UOL 

Feb.   X 81000 

Aprilia    Taxes  for  ItOO 40  U 

Jul7  tt.    Caeb 20  00 

Sept   IS.    Briefs 100  00 

Oct  IS «  00 

Not.    tt 180  00 

Dec.    28 100  00 

1902. 

Feb.  IS.    Cash    10  00 

March24 ISO  00 

UtjU.    Caab  2500 

HaTl4.    Tax   1101   3S  U 

June  14.    Cash    25  00 

Angustl.    5  00 

Angnst  S E  00 

f^ept.  4.    Cash  8  50 

Sept  1*.   Cases  at  Kerr  aad  Seott's. .     IS  00 
Oct  18.    Fare  to   Scott's,   transcript 

and  appeal 8  25 

Not.  T.   Trip  to  Kerr  and  Baaemn. .     15  00 

1788  86  81.425  00 
736  8B 

8688  15 
500  00 

8188  15 

The  verdict  and  Jndgment  were  for  $1,321.- 
(K>.  The  motion  for  new  trial  contained  the 
following  grounds:  "First  Because  the  ver- 
dict Is  not  sustained  by  the  evidence.  Sec- 
ond. Because  the  verdict  la  excessive  and  not 
supported  by  the  testimony.  Third.  Because 
the  verdict  is  contrary  to  law." 

T.  M.  Mehaffy,  J.  H.  Harrod,  Ous  Palk, 
and  J.  H.  Carmlchael,  tor  appellant  W.  S. 
McCain,  for  appellee. 

WOOD,  J.  (after  stating  the  flicts).  We 
have  set  forth  the  evidence  In  full,  because 
tbe  only  question  presented  here  Is  the 
"ufficlency  of  the  evidence  to  support  the 
verdict.  It  will  be  observed  that  appellant 
received  from  appellee,  according  to  the  re- 
ceipts, $1,858.  Appellant  contends  that  this 
was  all  he  received,  and  that  it  was  not  to  be 
nsed  In  paying  off  any  decree  against  the  ap- 
pellee but  for  other  purposes;  while  appellee, 
On  tbe  other  hand,  contends  that  appellant 
received  more  money  from  him  than  the 
written  receipts  show,  that  he  paid  appellant 
f<>«5lnthe  chancery  court  in  addition  to  these 
receipts,  that  appellant  gave  no  receipts  for, 
96S.W.-23 


'  and  that  be  paid  appellant  $2,100  "to  be  paid 
I  on  the  judgment"  etc,  which  "he,  appellant 
'  now  owes."    It  Is  not  the  province  of  this 
:  court  to  reconcile  conflicting  statements  in 
I  tbe  testimony  of  any  witness,  or  to  harmo- 
nize contradictions  among  different  witnesses. 
That  Is  peculiarly  the  province  of  the  Jury. 
However  much  we  might  differ  with  the  Jury 
On  mere  questions  of  fact  where  there  is 
l^rally  suflaclent  evidence  to  support  the  ver- 
dict we  will  not  disturb  It    This  Is  the  es- 
tablished doctrine  of  this  court  by  a  long  line 
of  declsiona.    Waters-Pierce  OH  Co.  v.  Bur- 
rows (Ark.)  96  S.  W.  336;  Kail  way  Co.  v.  Mc- 
UUlan  (Ark.)  88  S.  W.  846;  St  Louis  South- 
western By.  Co.  V.  Byrne,  73  Ark.  877,  84  8. 
W.  469,  and  cases  dted.    We  cannot  say,  as 
matter  of  law,  that  there  was  no  evidence  to 
support  this  verdict 
The  judgment  Is  therefore  affirmed. 


WATBBS-PIBRCE  OIL  CO.  v.  PARKER. 
(Supreme  Court  of  Aikansas.     June  9,  1906.) 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Alexander  M.  Duffie,  Judge. 

Action  by  J.  W.  Parker  against  the  Waters- 
Pierce  Oil  Company.  From  a  Judgmmt  for 
plaintiff,  defendant  appeals.    Reversed. 

Mehaffy  ft  Armistead,  Rose,  Hemingway, 
Cantrell  &  Loughborough  (J.  D.  Johnson, 
of  counsel),  for  appellant  Wood  Hend- 
erson, for  appellee. 

HOUSE,  Special  Judge.  This  Is  also  a 
suit  for  personal  Injuries  alleged  to  have  been 
caused  by  the  same  explosion,  and  tbe  facts 
are  substantially  like  those  In  tbe  case  Just 
decided  (96  S.  W.  342);  and  tbe  same  order 
will  be  made  In  this  as  in  the  other  case. 


WOOD,  J.,  dlsqualifled. 


LITTLE  ROOK  RT.  &  BLECTRIO  CO.  ▼. 

DOYLE. 
(Supreme  Court  of  Arkansas.    June  18,  1906.) 

L  CABBIEBS— INJUBT     TO     Passenokb  —  Skt- 

TiNQ  Down  Passenoeb. 

Where,  on  the  signal  of  a  passenger  for  a 
stop,  the  speed  of  a  street  car  was  slackened  to 
the  speed  at  which  it  was  nsoal  for  passengers  to 
alight  It  was  negligence  for  tbe  operatives  of 
the  car  to  then  cause  it  to  start  suddenly  for- 
ward. 

[EM.  Note. — For  cases  In  point  see  voL  9, 
Cent  Dig.  Carriers,  g{  1228,  12284^.] 

2.  Nkolioence  —  Action  —  iNSTBUcrnoRS— 

BUBDEN   OF  PBOOF. 

In  an  action  for  Injuries  the  court  in- 
structed that  if  plaintiff  was  guilty  of  negli- 
gence in  certain  respects  and  it  contributed  to 
his  injury,  he  could  not  recover,  though  defend- 
ant might  have  been  negligent,  and  also  in- 
structed that  the  burden  of  proving  contribu- 
tory negligence  was  on  defendant  Held,  that 
the  latter  Instruction  was  not  prejudicial  to 
defendant,  because  it  did  not  contain  the  quali- 
fication that  the  burden  was  upon  defendant 
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unless   such   negligence   appeared   from   plain- 
tiff's evidence. 

[Ed.  Note. — For  cases  in  point,  lee  vol.  SI, 
Cent.  Dig.  Negligence,  U  382-399.] 

Appeal  from  Circuit  Court,  Pulaski  Cona- 
ty;    Edward  W.  Wlnfleld,  Judge. 

Action  by  T.  N.  Doyle  against  the  Little 
Rocli  Railway  &  Electric  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    AfBrmed. 

Rose,  Hemingway,  Gantrell  tc  Lougli- 
borougti,  for  appellant  J.  W.  it  M.  House, 
for  appellee. 

BATTLE,  J.  T.  N.  Doyle  brought  this 
action  against  the  Little  Rock  Railway  ft 
Electric  Company.  He  alleged  In  his  com- 
plaint "that  on  the  6th  day  of  June,  1003, 
the  defendant  injured  him  through  the  care- 
lessness and  negligence  of  its  employes  oper- 
ating a  car;  that  plaintiff  was  a  passenger 
on  a  South  Main  car,  and  when  the  car  was 
near  18th  and  Main,  be  motioned  the  con- 
ductor to  stop  for  him  to  get  off,  and  the  con- 
ductor obeyed  and  slowed  the  car  as  plain- 
tiff was  advancing  to  the  rear  end,  and  con- 
tinued to  slacken  Its  speed  until  he  reached 
the  step  on  the  rear  platform;  that  while  he 
was  standing  on  the  rear  of  the  car  with  bis 
left  hand  holding  the  hand  rail  of  said  car, 
and  when  the  speed  had  been  Blackened  to  a 
speed  when  it  was  customary  for  male  pas- 
sengers to  alight,  and  so  that  plaintiff  could 
step  from  the  car  with  safety,  and  Just  as 
he  raised  bis  right  foot  with  the  intention  of 
stuping  to  the  ground,  bis  left  hand  still 
holding  the  handle  bar  and  bis  left  foot 
still  upon  the  step  of  the  car,  the  car  was 
negligently  started  forward  and<the  sudden 
Jerk  threw  him  backwards  and  caused  him  to 
fall  to  the  ground,  thereby  fracturing  the 
bones  of  his  left  wrist,  and  lacerating  the 
ligaments  at  his  wrist  and  elbow,  and  bruis- 
ing his  left  knee;  that  the  Injuries  are 
permanent,  and  greatly  impair  his  ability  to 
work,  and  that  his  left  arm  has  been  per- 
manently disfigured  at  the  wrist  He  prayed 
damages  for  medical  expenses,  $250,  and  for 
pain  and  suffering  510.000." 

The  defendant  answered,  and  denied  the 
allegations  in  the  complaint,  and  alleged  that, 
"If  he  was  injured  by  failing  from  the  car, 
the  accident  was  due  to  his  own  negligence 
in  attempting  to  alight  from  a  moving  car 
In  a  negligent  manner,  and  pleaded,  generally, 
his  contributory  negligence." 

A  Jury  tried  the  Issues  In  the  case  and 
returned  a  verdict  In  favor  of  the  plaintiff 
for  $780,  and  the  defendant  appealed. 

The  evidence  adduced  in  the  trial  tended 
to  prove  the  allegations  In  the  complaint 

The  court  instructed  the  Jury  over  the 
objections  of  the  defendant  in  part,  as 
follows : 

"(3)  The  Jury  are  instructed  that  If  they 
believe  from  the  testimony  that  at  the  date 
of  the  alleged  Injuries  the  plaintiff  was  a 
passenger  on  one  of  the  defendant's  cars,  and 


that  at  or  near  where  Eighteenth  street 
would  intersect  Main  street  be  signaled  or 
notified  the  conductor  that  he  desired  to 
get  off,  and  thereupon  In  response  to  such 
signal  the  speed  of  the  car  was  slackened  or 
slowed  up,,  and  the  plaintiff,  while  the  speed 
of  the  car  was  l>elug  slackened,  stepped  upon 
tlie  rear  step  of  the  platform  when  the  car 
was  moving  slowly,  and,  while  be  was  in 
the  act  of  stepping  from  the  car,  Its  speed 
was  suddenly  Increased  and  thereby  threw 
the  plaintiff  down,  causing  the  injuries  com- 
plained of,  then  the  defendant  company 
would  be  guilty  of  negligence,  and  you  must 
find  for  the  plaintiff  unless  you  further  be- 
lieve from  the  testimony  that  the  plaintiff,  in 
undertaking  to  step  from  the  car  while  in 
motion,  was  guilty  of  contributory  negligence, 
which  proximately  contributed  to  the  Injuries 
complained  of." 

"(5)  The  burden  of  proving  the  negligence 
of  the  defendant  company  Is  upon  the  plain- 
tiff, and  the  burden  of  proving  the  contribu- 
tory negligence  of  the  plaintiff  is  upon  the 
defendant  company." 

And  the  court  instructed  the  Jury,  In  part 
at  the  request  of  the  defendant,  as  follows: 

"(4)  If  you  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence,  either  in 
attempting  to  alight  from  the  car  while  it 
was  In  motion,  or  in  the  manner  in  which  be 
stepped  from  the  car,  and  that  bis  negligence 
contributed  to  cause  bis  injury,  then  he  can- 
not recover  in  this  case,  even  though  you 
may  find  that  defendant's  employes  were  neg- 
ligent. 

"(5)  If  you  find  from  the  evidence  that 
plaintiff  attempted  to  alight  from  the  car 
while  it  was  In  motion,  and  In  doing  so  he 
stepped  off  backwards  (that  is,  with  his  back 
to  the  front  of  the  car),  at  the  same  time  hold- 
ing on  to  the  band  rail  with  his  right  band, 
and  was  thrown  by  the  forward  motion  of  the 
car,  then  he  was  guilty  of  contributory  negli- 
gence and  cannot  recover,  even  though  you 
may  find  that  the  car  moved  forward  witii  a 
sudden  or  accelerated  motion. 

"(6)  If  you  find  from  the  evidence  that 
plaintiff  failed  to  exercise  reasonable  care 
in  alighting  from  the  car,  and  that  such 
failure  proximately  contributed  to  cause  bits 
Injury,  if  any,  then  he  cannot  recover,  even 
though  you  may  further  find  from  the  evi- 
dence that  the  defendant's  employes  were 
also  negligent  in  operating  the  car." 

Appellant  objects  to  the  Instruction  num- 
bered 3,  given  over  its  objection,  because 
"it  told  the  Jury  that  If  plaintiff  notified  the 
conductor  that  be  wanted  to  get  off,  and  the 
conductor  then  caused  the  speed  of  the  oar 
to  be  slackened  for  that  purpose,  and  while 
plaintiff  was  in  the  act  of  alighting  from  the 
slowly  moving  car,  its  speed  was  suddenly 
increased,  then  the  defendant  was  guilty  of 
negligence."  And  contends  that  there  was  no 
evidence  that  the  speed  of  the  car  was  sud- 
denly Increased.  But  this  is  not  accurate. 
There  was  evidence  which  tended  to  prove 
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tbat  "the  apeed  of  the  car  was  slackened  so 
that  it  was  only  running  at  a  speed  of  from 
three  to  four  miles  an  hour,  or  about  as  fast 
as  a  man  would  ordinarily  walk"  when  it 
was  started  forward  with  a  sudden  Jerk,  and 
It  ran  from  100  to  200  feet  uphill  before  stop- 
ping. There  was  evidence,  as  we  understand 
It,  which  tends  to  prove  that  the  speed  of  the 
car  was  suddenly  Increased. 

Appellant  farther  Insists  that  It  was  objec- 
tionable for  the  "reason  that  it  required  the 
defendant  to  anticipate  that  plaintiff  would 
alight  from  the  car  before  it  stopped."  If 
such  was  Its  ^ect,  it  is  not  erroneous.  It 
mlgh  reasonably  have  anticipated  that  plain- 
tiff wonld  alight  when  the  speed  of  the  car 
was  so  slackened  that  he  could  do  so  In 
safety,  and  that  he  might  be  injured  If  it 
was  started  forward  while  he  was  doing  so 
with  a  sudden  Jerk.  The  evidence  tended  to 
show  that  it  was  usual  for  male  passengers 
to  alight  when  the  car  was  running  so 
slowly  that  they  could  do'so  In  safety. 

Appellant  also  contends  that  "Instruction 
No.  6,  given  by  request  of  the  plaintiff,  was 
also  erroneous,  because,  in  announcing  the 
burden  of  proving  contributory  negligence  to 
be  on  the  defendant,  it  did  not  contain  the 
qnaliflcatlon  that  this  was  true  unless  such 
contributory  negligence  appeared  from  the 
plaintiff's  testimony."  What  the  court  said 
in  Indianapolis  &  St  Louis  Railroad  v. 
Horst,  98  U.  S.  291,  298,  23  L.  ESd.  898,  In 
answer  to  an  objection  to  a  similar  Instruc- 
tion Is  an  appropriate  answer  to  appellant's 
objection.  "The  court  did  not  say  that  if 
such  negligence  were  established  by  the  plain- 
tiff's evidence,  the  defendant  could  have  no 
benefit  from  It,  nor  that  the  fact  could  only 
be  made  effectual  by  a  preponderance  of  evi- 
dence, coming  exclusively  from  the  party 
on  whom  rested  the  burden  of  proof.  It  Is 
not  Improbable  that  the  charge  was  so  given 
by  the  court  from  an  apprehension  that  the 
Jury  might,  without  it  be  misled  to  believe 
tbat  it  was  incumbent  on  the  plaintiff  to  show 
affirmatively  the  absence  of  such  negligence 
on  bis  part  and  that  if  there  was  no  proof, 
or  Insuffidoit  proof,  on  the  subject,  there 
was  a  fatal  defect  in  his  case.  It  was  there- 
fore eminently  proper  to  say  upon  whom  the 
burden  of  proof  rested,  and  this  was  done 
without  in  any  wise  neutralizing  the  effect  of 
the  testimony  the  plaintiff  had  given.  If  there 
were  any,  bearing  on  the  point  adversely 
to  bim." 

Other  instructions  of  the  court  which  were 
given  upon  the  same  subject  were  sufficient 
to  prevent  the  Jury  being  misled  by  the  in- 
stmctlon  objected  to. 

Construed  as  a  whole  with  reference  to  the 
evidence  In  the  case,  as  they  should  have 
been,  there  was  no  prejudicial  error  In  the 
Instructions  of  the  court  and  the  evidence 
was  sufficient  to  sustain  the  verdict  of  the 
Jury. 

Tndgmoit  affirmed. 


DICKINSON  T.  HARDIB. 

(Supreme  Court  of  Arkansas.    Jane  18,  1908^ 

Taxation  —  Tax   Title  —  Aotiok    Aqairst 
Claimant— Limitations. 

Kirby's  Dig.  |  6061,  reqnirlng  seisin  with- 
in two  years  by  one  bringing  action  for  the 
recovery  of  land  sold  for  "nonpayment  of  taxes," 
protects  the  purchaser  at  a  sale  which  was 
made,  though  the  taxes  were  In  fact  paid  at  the 
time  of  the  sale. 

Appeal  from  Desha  Chancery  Court;  Mar- 
cus L.  Hawkins,  Chancellor. 

Action  by  W.  T.  Hardie  against  J.  W. 
Dickinson.  EVom  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

J.  W.  Dickinson,  for  appellant  Baldy 
Vinson,  for  appellee 

HILL,  C.  J.  Passing  other  questions  rais- 
ed and  discussed,  and  going  to  the  core  of 
the  controversy,  these  facts  are  developed: 
Dickinson  bought  the  land  in  suit  at  tax  sale 
in  18S8  and  received  clerk's  deed  therefor  In 
1890,  and  went  Into  possession  Immediately 
and  held  actual  possession  continuously  un- 
tU  this  suit  was  brought  In  1896.  After 
many  delays  the  case  finally  came  to  trial  as 
to  this  tract  (other  tracts  in  the  suit  had 
been  previously  disposed  of)  in  September, 
1904,  in  which  It  was  found  that  the  taxes 
were  paid  on  the  land  two  days  before  the 
sale,  and  a  decree  was  entered  for  Hardie, 
who  had  succeeded  to  the  title  of  the  person 
who  owned  the  land  at  time  of  the  tax  sale. 
The  action  Is  barred  by  section  6061,  KIrby's 
Dig.  The  appellee  argues  that  this  section 
cannot  apply,  because  this  could  not  be  a  sale 
for  nonpayment  of  taxes;  that  the  collector 
no  more  than  any  other  citizen  of  the  state 
has  the  right  to  sell  lands  unless  in  fact  there 
has  been  a  nonpayment  It  is  true  that  the 
collector  has  no  such  right,  but  still  he  did 
sell  for  an  alleged  nonpayment,  and  the  pur- 
chaser went  into  possession  under  deed  based 
upon  such  sale  and  continued  In  possession 
for  more  than  two  years  before  this  suit  was 
brought  This  is  purely  a  statute  of  limita- 
tions, and  runs  against  void  sales  as  well  as 
voidable  sales  or  regular  sales.  The  statute 
is  not  In  favor  of  those  holding  under  valid 
deeds  Issued  pursuant  to  valid  tax  forfeitures 
and  valid  sales,  but  is  In  favor  of  the  pos- 
session for  two  years  under  deeds  therein 
mentioned,  one  of  which  Is  the  deed  under 
which  Dickinson  held  here. 

A  statute  of  repose  Is  not  needed  in  favor 
of  purchasers  at  valid  tax  sales.  The  valid- 
ity of  the  sale  and  precedent  proceedings 
effectually  carries  the  title  and  renders  un- 
necessary such  statutes,  and  they  are  enacted 
for  the  benefit  of  those  acquiring  these  state 
titles  and  quieting  these  questions  after  two 
years'  possession  under  them.  This  whole 
matter  was  gone  into  fully  and  conclusively 
in  the  recent  case  of  Ross  v.  Royall  (Ark., 
Dec.  23, 1905)  91  S.  W.  17& 
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The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  enter  decree  for 
Dickinson. 


BROMLBT  T.  ATWOOD  et  bL 
(Snpreme  Court  of  Arkansas.     June  18,  1006.) 

1.  Wllia— FOBQIVIWO     DkBT— CONBTBUCTIOR. 

After  makinx  Tarioos  bequests  to  a  legatee 
a  will  provided  that  the  said  legatee  was  to 
make  no  charges  "against  m^  estate  for  any- 
thing I  owe  her,  or  for  waiting  on  me  during 
my  sickness  at  any  time.  Said  gifts  above  be- 
ing given  to  satisfy  all  of  such  claims,  and  her 
kindness  to  me  during  her  lifetime,  and  wait- 
ing on  me  during  my  sickness."  Held,  to  show 
on  its  face  an  intention  to  give  such  bequests 
in  lieu  of  a  business  settlement  of  testator's 
affairs  with  the  legatee. 

2.  EVIDENOK  —  Paboi,  Tbstikont  —  Admisbi- 
BIUTT. 

Parol  testimony  on  an  issue  whether  or 
not  a  legacy  or  devise  was  intended  to  forgive 
a  debt  due  from  the  legatee  or  devisee  Is  ad- 
missible, and  does  not  offend  against  therule  for- 
bidding the  varying  or  altering  of  a  written 
instrument  by  parol  testimony. 

3.  Wiixs— FoBQiviNG  Debt— SurnoiKHCT  of 
Evidence. 

Evidence  examined,  and  held  sufficient  to 
show  that  testator  intended  to  forgive  a  debt 
owing  to  him  by  a  legatee. 

4.  Appeal— Findings  or  Oibouit  Comrr— Ex'- 

TECT. 

Where  the  evidence  is  nndispnted,  and  it 
is  a  mere  question  of  its  effect  and  construction, 
the  findings  of  the  circuit  court  are  not  bind- 
ing on  appeal. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.   Dig.   Appeal  and  Error,  SI  3955-3969.] 

Appeal  from  Circnlt  Court,  Cleveland  Coun- 
ty ;  Zachariah  T.  Wood,  Judge. 

Petition  by  M.  A.  Bromley  against  O.  O. 
and  W.  D.  Atwood,  executors.  From  the 
decree,  petitioner  appeals.    Reversed. 

C.  B.  Atwood  died  in  Cleveland  county, 
Arlc.,  about  the  3d  day  of  May,  1901,  leaving 
personal  property  of  the  value  of  $10,292.10 
and  also  certain  real  property.  His  will, 
made  May  1,  1904,  after  providing  for  the 
payment  of  his  debts  was  substantially  as 
follows:  "(2)  I  give,  bequeath,  and  devise 
to  Mrs.  M.  A.  Bromley,  who  is  now  keying 
house  for  me,  the  following  real  and  personal 
property,  to  wit:  East  half  of  northeast 
■quarter  of  section  seven  (7)  In  township  nine 
<9)  south,  range  ten  (10)  west,  containing 
80  acres,  with  all  improvements  thereon,  and 
my  horse,  one-horse  wagon,  and  harness ;  all 
household  and  kitchen  goods  and  furniture  of 
every  kind  and  description  that  I  may  own 
at  my  death;  all  com  and  other  feed  stuff; 
one  tool  chest  and  all  carpenter  tools;  all 
farming  tools  and  implements,  and  all  pro- 
visions, meat,  com,  etc.,  that  I  may  own  at 
my  death  (except  one  mower  and  reaper); 
two  baskets ;  all  chickens  that  I  may  own ;  two 
cows  and  calves,  and  seven  head  of  sheep  to 
be  selected  by  her ;  also  the  sum  of  five  hun- 
dred ($500.00)  dollars  to  be. paid  to  her  by 
my  said  executors  as  soon  as  possible  after  my 
death.    But  the  said  Mrs.  M.  A.  Bromley  is 


to  make  no  charges  against  my  estate  for  any- 
thing I  owe  her,  or  for  waiting  on  me  during 
my  sickness  at  any  time.  Said  gifts  above 
being  given  to  satisfy  all  of  said  claims,  and 
her  kindness  to  me  during  her  lifetime,  and 
waiting  on  me  during  my  sickness.  (3)  I 
give,  bequeath,  and  devise  to  my  brothers  and 
Bister  all  the  rest  of  my  real  and  personal 
property  of  every  kind  and  description,  debts 
or  evidences  of  debts,  after  the  first  and  sec- 
ond paragraphs  are  compiled  with,  and  all 
moneys  or  anything  else  that  I  may  own  at 
my  death,  to  have  and  to  hold,  sell,  and  dis- 
pose of  as  they  may  see  fit  (4)  I  do  hereby 
appoint  my  brothers,  O.  C.  Atwood  and  W.  D. 
Atwood,  my  executors  of  this  my  last  will 
and  testament,  to  take  charge  of  my  property 
and  dispose  of  same  as  directed  above,  di- 
recting my  said  executors  not  to  disturb  said 
Mrs.  M.  A.  Bromley  in  any  way  in  the  pos- 
session of  land  or  stock,  or  anything  given 
to  her,  but  to  let  her  remain  on  said  land,  and 
at  once  allot  to  her  the  property  so  given,  and 
to  pay  over  to  her  the  money  so  given  as  soon 
as  possible." 

Plaintiff,  Mrs.  M.  A.  Broml^,  filed  a  peti- 
tion In  the  probate  court  of  Cleveland  county, 
stating  that  deceased  had  devised  and  be- 
queathed to  her  certain  lands  and  personal 
property.  Including  $500  In  money,  and  di- 
recting a  payment  thereof  to  her  as  soon  as 
possible  after  testator's  death;  tliat  she  was 
not  indebted  to  the  estate  of  deceased,  nor 
to  the  latter  at  his  death,  deceased,  on  the 
contrary,  being  largely  indebted  to  her  for 
cooking,  washing,  keeping  house,  and  waiting 
on  him :  that  she  was  willing  to  relinquish  all 
demands  against  the  estate,  accepting  in  lieu 
thereof  the  money  and  property  bequeathed 
to  her — and  prayed  that  the  executors  be 
directed  to  pay  over  to  her  such  sum  of  $500. 
It  was  admitted  by  the  executors  that  plain- 
tiff commenced  keeping  house  for  deceased 
in  the  year  1886,  under  a  contract  whereby 
he  was  to  pay  her  $45  per  year  for  her  ser- 
vices. An  account  book  kept  by  deceased  in 
his  own  handwriting  showed  an  account 
against  plaintiff  for  $374.03  for  merchandise, 
money,  and  orders  to  various  stores  for 
clothing,  etc.;  the  last  credit  in  plaintiff's 
favor  entered  In  the  account  being  In  Janu- 
ary, 1893,  as  follows,  to  wit,  "Work,  1801 
and  1892,  $90.00,"  and  the  account  subsequent 
to  such  last  entry  never  having  been  balanced 
or  changed.'  A  witness  for  plaintiff  testlfleO 
that  he  was  present  when  deceased  made  the 
will,  and  that  Immediately  after  the  signing 
thereof  testator  requested  faim  to  put  down 
on  paper  what  he  -had  willed  to  plaintiff; 
that  witness  did  so,  putting  down  the  $500 
mentioned  In  the  will,  together  with  what 
testator  considered  the  value  of  the  other 
property  devised  to  her;  that  when  It  was  all 
added  testator  remarked  that  "he  had  done  a 
very  good  part  by  Mrs  Bromley  [plaintiff]." 
Soon  after  the  will  was  probated,  the  execu- 
tors turned  over  to  plaintiff  all  the  property 
given   her  thereby,   except  the  $500,   from 
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which  they  deducted  the  account  of  $374.93, 
which  they  claimed  ahe  owed  the  estate,  and 
tendered  plaintiff  the  balance  of  $125.07, 
which  she  declined.  The  court  adjudged  that 
plaintiff  owed  the  estate  such  sum  of  $374.93, 
and  gave  her  Judgment  against  the  executors 
for  the  balance  of  $126.07.  PlalntlfTs  motion 
for  a  new  trial  was  overruled,  to  which  plain- 
tiff excepted  and  appealed. 

Taylor  ft  Jones,  for  appellant  W.  S. 
Amis,  for  appellees. 

HILL,  C.  3.  The  reporter  will  state  the 
Issues,  set  out  the  will,  and  give  a  summary 
of  the  evidence,  and  from  this  statement 
of  facts  It  will  be  seen  that  three  questions  are 
In  the  case:  (1)  Does  the  will  on  the  face 
of  it  forgive  the  legatee's  debt  to  the  testator? 
(2)  Does  the  evidence  show  that  the  testator 
intended  to  forgive  the  debt  of  the  l^^atee 
to  him?  (8)  Was  a  debt  in  fact  proved  a- 
gainst   the   legatee? 

1.  After  making  various  bequests  to  Mrs. 
Bromley  amounting  to  a  substantial  sum, 
the  Instrument  proceeds:  "But  the  said  Mrs. 
M.  A.  Bromley  Is  to  make  no  charges  against 
my  estate  for  anything  I  owe  her,  or  for 
waiting  on  me  during  my  sickness  at  any 
time.  Said  gifts  above  being  given  to  sat- 
ilsfy  all  of  said  claims,  and  her  kindness  to 
me  during  her  lifetime,  and  waiting  on  me 
during  my  sickness."  This  shows  the  object 
of  the  devise  to  be  twofold:  (1)  The  sat- 
isfaction of  charges  which  the  testator  felt 
Mrs.  Bromley  would  be  entitled  to  make 
■gainst  his  estate  for  services  for  which  be 
owed  her;  and  (2)  In  gratitude  for  her  kind- 
ness the  legacy  and  devise  is  evidently  made 
much  larger  than  a  mere  payment  for  ser- 
vices. While  this  language  does  not  literally 
reach  to  a  forgiveness  of  a  debt  due  him 
from  her,  yet  It  does  indicate  that  there  is 
no  such  debt  He  could  not  be  indebted  to 
her  for  services  If  they  had  been  overpaid 
by  the  matters  set  forth  In  this  account  when 
be  made  this  will,  which  was  only  two  days 
before  his  death.  The  account  exhibited 
against  Mrs.  Bromley  is  all  In  Mr.  Atwood's 
handwriting  and,  of  course,  he  was  possessed 
of  exact  knowledge  of  it  While  not  free  of 
donbt  It  seems  that  the  will  on  Its  face 
showed  an  intention  to  give  these  bequests 
In  lieu  of  a  business  settlement  of  his  affairs 
with   Mrs.   Bromley. 

2.  Whatever  doubts  there  are  on  this  sub- 
ject derived  from  an  examination  of  the  will 
alone  are  dispelled  when  the  testimony  is 
considered.  In  the  first  place,  it  may  be  said 
that  parol  testimony  on  an  issue  whether  or 
not  a  legacy  or  devise  was  Intended  to  for- 
l^ve  a  debt  from  the  legatee  or  devisee  Is 
admissible,  and  does  not  offend  against  the 
mle  forbidding  the  varying  or  altering  of 
a  written  instrument  by  oral  testimony. 
Rood  on  Wills,  {  737;  Ziegle  v.  Eckert  (Pa.) 
47  Am.  Dec  428;  Gilliam  v.  Brown,  43  Miss. 
641.    After  the  will  was  written  the  testator 


had  Mr.  Sadler  to  cast  up  the  value  of  the 
property  given  Mrs.  Bromley,  putting  esti- 
mates upon  each  item,  and  then  said  when 
the  total  was  stated  that  he  had  done  a  very 
good  part  by  her.  Clearly  baring  in  mind 
that  this  total  was  what  she  was  to  have, 
not  that  sum  less  what  she  owed  him. 

3.  It  is  doubtful  whether  under  the  evi- 
dence that  appellees  have  proved  the  debt 
Mrs.  Bromley  was  charged  with  the  various 
items  making  up  the  account  from  time  to 
time,  but  she  was  not  credited  since  Jan- 
uary, 1893,  with  her  services  at  the  agreed 
sum  of  $45  per  annum.  It  was  proved  that 
these  services  continued  tmtll  Mr.  Atwood's 
death  In  May,  1904.  If  she  was  credited  with 
this  salary  then  Mr.  Atwood  would  have 
been  in  her  debt  $130  Instead  of  the  account 
standing  $394.93  against  her.  There  Is  but 
one  way  to  escape  the  conclusion  that  Mr. 
Atwood  was  in  debt  to  her;  and  that  Is  to 
infer  that  he  paid  her  salary  in  cash  and. 
hence.  It  was  not  entered  upon  the  account. 
It  is  much  more  probable  that  it  was  a  fixed 
charge,  and  he  did  not  think  of  entering  It 
and  merely  charged  her  with  items  as  she 
got  them.  It  Is  not  necessary  to  pursue  this 
question  whether  the  debt  was  proved  or 
not  The  court  is  of  the  opinion  that  the 
will  and  the  evidence  shows  that  Mr.  Atwood 
Intended  to  give  Mrs.  Bromley  the  items 
named  In  the  will  Irrespective  of  the  state 
of  the  account  between  them  and  in  Ilea  of 
all  compensation  for  her  services,  and  also 
as  a  token  of  his  gratitude  to  her.  It  is  not 
consistent  with  his  conduct  that  he  intended 
the  accounts  to  be  cast  up,  and  a  balance 
recovered.  This  Is  not  a  case  where  the 
findings  of  the  circuit  court  are  binding.  The 
evidence  Is  undisputed,  and  it  Is  a  mere 
question  of  Its  effect  and  construction. 

Judgment  reversed,   and  cause  remanded. 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  v.  BILLINGS- 
LEY. 
(Supreme  Court  of  Arkansas.    June  11,  1906.) 

1.  Cabbikbs— Injttkt    to    Pabsenobb  — Con- 
tributobt    negligence  —  qctestion    fob 

JUBT. 

Tlie  mere  fact  that  a  woman  passenger 
who  had  boarded  the  passenger,  coach  of  a  mixed 
train  at  the  station  platform  went  to  the  front 
end  of  tlie  coach  to  get  a  drink  of  water  while 
the  coach  was  standing  and  while  switching 
was  being  done  by  the  engine  for  the  purpose 
of  making  up  the  train  did  not  make  her  guilty 
of  contributory  negligence  as  a  matter  of  law. 

2.  Same— Nboligencb— StnnoiKKCT  of  Evi- 
dence. 

Evidence  examined,  and  held  to  support  a 
finding  that  an  injury  to  a  passenger  caused  bv 
the  bumping  of  a  car  against  a  passenger  coach 
was  due  to  the  negligence  of  the  defendant's 
employes. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   Frederick  D.  Fulkerson,  Judge. 

Action  by  W.  A.  BIlilnKSley,  administrator 
of  the  estate  of  Mary  L.  Hurley,  deceased, 
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against  the  St  lionls  Iron  Mountain  &  Soatb- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

B.  S.  Johnson,  for  appellant  Stuckey  & 
Stuckey,  Jos^h  W.  Phillips,  and  S.  D. 
Campbell,  for  appellee. 

RIDDICK,  J.  On  the  80th  of  November, 
1903,  a  mixed  passenger  and  freight  train 
of  the  defendant  company  was  scheduled 
to  leave  Batesvllle  for  Newport,  Ark.,  at 
about  7  o'clock  in  the  morning.  Mrs.  Mary 
Ii.  Hurley,  a  lady  77  years  old,  went  to  the 
depot  at  BatesYllle  for  the  purpose  of  going 
to  Newport  on  this  train.  The  passenger 
coach  of  the  train  was  standing  on  the  track 
opposite  the  waiting  room  of  the  depot 
It  being  near  the  time  for  the  departure  of 
the  train,  Mrs.  Hurley  got  on  the  passenger 
coacli.  About  a  half  car  length  from  this 
coach  was  a  freight  car  standing  on  the 
track.  After  Mrs.  Hurley  got  In  the  pas- 
senger coach  she  went  to  the  front  end  of 
the  coach  for  the  purpose  of  getting  a  drink 
of  water,  and  while  she  was  in  the  act  of 
getting  the  water,  two  freight  cars  were 
kicked  back  against  the  freight  car  standing 
a  short  distance  from  the  passenger  coach. 
They  struck  the  car  with  considerable 
force,  and  it  rolled  back  and  struck  the  pas- 
senger coach  in  which  Mrs.  Hurley  was 
standing  getting  water,  and  the  force  of 
the  collision  was  such  that  she  was  thrown 
down  and  injured.  A  part  of  her  thigh  bone 
near  the  hip  Joint  was  fractured.  On  ac- 
count of  her  age,  or  for  some  other  reason, 
the  fractured  bone  did  not  unite,  and,  after 
three  weeks,  she  died  from  the  effect  of  the 
injury.  The  administrator  of  her  estate 
brought  this  action  to  recover  damages  for 
the  pain  and  suffering  paused  by  the  in- 
jury. On  the  trial  he  recovered  a  judgment 
for  $5,000. 

It  seems  to  be  conceded  that  the  court 
instructed  the  Jury  correctly  as  to  the  law 
of  the  case.  But  the  defendant  contends 
that  the  facts  show  that  Mrs.  Hurley  was 
guilty  of  contributory  negligence,  and  that 
on  that  account,  her  administrator  cannot 
recover.  The  only  act  of  negligence  shown 
on  her  part  is  that  she  went  to  the  front  of 
coach  to  get  a  drink  of  water.  It  was  not 
shown  that  she  remained  standing  longer 
than  was  necessary  for  that  purpose,  and  the 
mere  fact  that  she  attempted  to  get  a 
drink  of  water  while  the  coach  was  stand- 
ing and  while  switching  was  being  done  by 
the  engine,  for  the  purpose  of  making  up  the 
train  does  not  in  our  opinion,  conclusively 
show  negligence  on  her  part  The  defendant 
employes  had  placed  the  passenger  coach 
on  the  track  in  front  of  the  waiting  room 
of  the  depot  with  doors  unlocked.  It  was 
near  the  time  for  the  departure  of  the  train, 
and  Mrs.  Hurley  was  justified  in  supposing 
that  the  coach  was  ready  for  the  reception 
of  passengers.    While  a  passenger  on  a  lo- 


cal freight  or  mixed  train  might  be  charged 
with  negligence  if  he  stood  up  and  unneces- 
sarily exposed  himself  to  danger,  yet  it  is 
often  necessary  for  passengers  to  have  water, 
and  the  law  requires  passenger  coaches  to 
be  supplied  with  it  It  is  not  usually  con- 
sidered dangerous  for  a  passenger  who 
exercises  due  care  in  other  respects  to  stand 
np  the  short  time  required  to  get  a  drink  of 
water  and  the  court  cannot  say,  as  a  mat- 
ter of  law,  that  it  is  negligence  to  do  so; 
that  question  we  think  was  properly  left  to 
the  Jury.  A  box  car  had  been  placed  on 
the  track,  about  a  half  car  length  distant 
from  and  in  front  of  the  passenger  coach. 
The  brakes  on  this  were  set  and  It  thus 
acted  as  a  sort  of  fender  for  the  passenger 
coach  to  protect  It  from  being  struck  by 
other  cars  kicked  down  by  the  engine  or  al- 
lowed to  roll  down.  But  two  cars  were 
allowed  to  strike  ttiis  box  car  with  such 
force  that  the  brakes  did  not  bold  it  and 
It  rolled  on  down  and  struck  the  passenger 
coach,  causing  the  injury  complained  of. 
The  evidence  was  sufficient  we  think,  to 
support  the  finding  of  the  Jury  that  the  in- 
Jury  was  caused  by  negligence  of  the  de- 
fendant's  employes. 

The  result  of  this  Injury  was  that  Mrs. 
Hurley  suffered  greatly  for  three  weeks, 
and  then  died.  We  are  not  able  to  say  that 
a  verdict  for  the  amount  recovered  la  ex- 
cessive, and  the  Judgment  is  affirmed. 


KELLBY  V.  McDDFFT. 
(Supreme  Court  of  Arkansas.    June  11,  1900.) 
Taxation— Limitations— Tax  ob  Donatiow 

Deeds— CONSTITDTIONALITT. 

The  two-year  statute  of  limitatiODB  under 
tax  deeds  or  donation  deeds  from  the  state  is 
constitutional. 

Appeal  from  Circuit  Court  Phillips  Coun- 
ty; Hance  N.  Hutton,  Judge. 

Action  in  ejectment  by  Harry  B.  Kelley 
against  MasslUon  McDuffy  to  recover  a  tract 
of  land  In  Phillips  county.  From  a  verdict 
and  judgment  In  favor  of  the  defendant  the 
plaintiff  appeals.    Affirmed. 

W.  G.  Phillips,  for  appellant  R.  W. 
Nicholls  and  John  I.  Moore,  for  appellee. 

McCULiLOCH,  J.  The  defendant  claimed 
title  to  the  land  in  controversy  under  a  dona- 
tion deed  from  the  state  of  Arkansas,  and, 
as  a  defense  to  the  action,  he  pleaded  actual, 
adverse  occupancy  under  said  deed  for  more 
than  two  years  next  before  the  commence- 
ment of  the  action.  Counsel  for  appellant 
contends  that  the  two-year  statute  of  limita- 
tion under  tax  deeds  or  donation  deeds  from 
the  state  is  unconstitutional  and  void,  and 
he  relies  mainly  on  the  decision  of  the 
United  States  Circuit  Court  of  Appeals  in 
the  case  of  Alexander  v.  Gordon,  101  Fed. 
96,  41  0.  C.  A.  228. 

This   court    had    previously    upheld   this 
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statute  In  nmneroaa  cases,  bat  we  recently 
re-examined  the  question  In  the  case  of 
Boss  T.  Royal,  91  S.  W.  178,  and  adhered 
to  the  former  decisions  of  the  court  We 
see  no  reason  now  for  receding  from  that 
position. 
Judgment  affirmed. 


HENDERSON  v.  STATE. 
{Supreme  Court  of  Arlcansas.    June  11,  1006.) 

Labcewt—Aspobtation— Necessity. 

Evidence  tliat  defendant  resold  lumber  which 
he  bad  previonsly  sold  to  anotUer,  and  that  the 
bnyer  hauled  it  away  is  InsufBclent  to  sustain 
a  conviction  of  larceny  in  the  absence  of  evi- 
dence to  connect  defendant  with  the  carrying 
away  of  the  lumber,  as  to  constitute  larceny 
there  must  be  an  asportation  of  the  goods. 

[Ed.  Note.— For  cases  in  point,  see  vol.  S2, 
Cent.  Dig.  Larceny,  {  30.] 

Appeal  from  Circuit  Court,  Scott  County; 
Styles  T.  Rowe,  Judge. 

Frank  Henderson  was  convicted  of  grand 
larceny,  and  appeals.  Reversed,  and  re- 
manded for  new  trial. 

Carmlchael,  Brooks  &  Powers,  for  appel- 
lant. Robt.  L.  Rogers,  Atty.  Gen.,  and  O. 
W.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

HILL,  C.  J.  Henderson  was  Indicted  for 
grand  larceny  charged  with  stealing  16,000 
feet  of  lumber,  the  property  of  Oliver  &  Hud- 
son, was  convicted,  sentenced  to  one  year  in 
the  penitentiary,  and  appealed. 

The  state  proved  that  Henderson  bought 
of  Oliver  &  Hudson  a  boiler  and  engine  for 
$100  payable  In  lumber  at  |5  per  1000;  that 
16,000  feet  were  delivered,  checked  up,  and 
left  standing  In  stacks  on  Henderson's 
lumber  yard.  That  It  staid  there  for  several 
months  for  the  convenience  of  Oliver  &  Hud- 
son; In  the  meantime  Henderson  moved  bis 
mill  s«t  to  another  place.  Hearing  that  the 
lumber  was  being  hauled  away,  Hudson  went 
to  see  Henderson  about  It,  and  was  told  that 
the  haulers  were  taking  It  away,  and  that  he 
conld  not  prevent  them  doing  so;  he  told 
Hudson  where  seven  or  eight  loads  of  it 
were.  Hudson  tried  to  get  Henderson  to 
bave  It  hauled  back  and  replace  what  was  be- 
yond recovery,  and,  upon  Henderson  failing 
to  do  so,  had  him  arrested.  The  state  also 
proved  that  Hudson  sold  this  lumber  to 
Hhrrls,  and  that  Harris  had  caused  It  to  be 
banled  away.  Appellant  testified,  and  he 
was  cOTToborated  by  others,  that  In  the  sale 
to  Harris  this  lumber  was  excluded,  and  that 
he  had  tried  to  prevent  Harris'  haulers  carry- 
ing ofT  this  lumber;  that  he  had  posted  It  as 
belonging  to  Oliver  &  Hudson,  and  had  made 
haulers  unload  it  when  he  found  them  taking 
from  these  stacks.  But,  disregarding  ap- 
pellant's evidence  where  It  is  found  in  con- 
flict with  the  state's  evidence,  and  testing  the 
conviction  by  the  state's  evidence  alone,  it  Is 
found  Insufficient    There  is  a  total  dearth  of 


evidence  to  connect  Henderson  with  the 
carrying  away  of  the  lumber;  on  the  con- 
trary the  state's  evidence  showed  he  tried  to 
prevent  It,  and,  on  this  point  there  Is  uncon- 
tradicted evidence  on  behalf  of  the  appellant 
of  Instances  where  he  tried  to  prevent  it 

The  Question  narrows,  then,  to  whether  the 
evidence  of  Harris  that  Henderson  sold  this 
lumber  to  him  of  Itself  Is  sufficient  to  sus- 
tain a  conviction  for  larceny.  To  constitute 
larceny  there  must  be  an  asportation  of  the 
goods.  2  Bishop  Crim.  Law,  8  T94;  Rapalje 
on  Larceny  &  Kindred  Offenses,  ${  26,  27. 
The  sale  to  Harris,  If  a  good  sale,  authorized 
Harris  to  have  the  lumber  hauled  away. 
Henderson  was  not  present  permitting  or 
consenting  to  the  hauling  other  than  by  the 
Implied  authorization  to  It  This  may  have 
made  him  an  accessory  before  the  fact  justi- 
fying the  state  proceeding  against  him  in 
that  way,  or  the  sale  may  have  been  a  crime 
against  Harris  In  obtaining  money  from  him 
for  the  sale  of  property  not  his.  These  are 
not  questions  In  this  case;  the  question  be- 
ing whether  this  sale  of  Itself  made  larceny 
when  Harris,  not  Henderson,  caused  the 
lumber  to  be  taken,  and  manifestly  it  did 
not    2  Bishop  Crim.  Law,  f  836,  par.  6. 

Judgment  reversed,  and  cause  remanded 
for  new  triaL 


NATIONAL  COOPERAGE  &  WOOD- 
ENWARE  CO.  V.  A.  L.  AXDE- 
LOTT  &  CO. 
(Supreme  Court  of  Arkansas.    June  11,  1906.) 

Appeal — CoNrxjCTina    Evidence  —  Conclu- 
siveness or  Findings. 

The  finding  of  the  trial  court  on  conflict- 
ing evidence  is  hinding  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  8  3983.] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty, Southern  District;  George  M.  Chapllne, 
Judge. 

Action  by  the  National  Cooperage  &  Wood- 
enware  Company  against  A.  L.  Aydelott  & 
Co.  to  set  aside  a  default  Judgment  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

0.  F.  Greenlee,  for  appellant  J.  H.  Har- 
rod,  for  appellees. 

HILL,  C.  J.  There  was  an  action  In  the 
common  pleas  court  of  Prairie  county  (South- 
em  district)  wherein  the  appellees,  Aydelott 
&  Co.,  were  plaintiffs,  and  G.  W.  Evltts 
and  the  appellant,  National  Cooperage  & 
Woodenware  Company,  were  defendants. 
Judgment  by  default  was  rendered  and  sub- 
sequently execution  Issued,  and  then  appel- 
lant commenced  an  action  In  the  common 
pleas  court  to  vacate  the  Judgment  The 
substance  of  the  complaint  and  evidence  to 
sustain  It  was  that  there  had  been  an  agree- 
ment between  the  respective  attorneys  for 
the  cause  to  be  continued  unless  a  certala 
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contingency  occurred  In  which  the  attorney 
for  the  plnlntlffB  (appellees  here)  was  to 
notify  appellant's  attorney,  In  that  event 
appellant's  attorney  had  arranged  for  an- 
other attorney  to  try  the  case,  as  he  conld  not 
be  present  at  that  time,  and  appellant's  wit- 
nesses were  notified  not  to  be  at  that  term  of 
court,  and  that  in  Tlolatlon  of  this  agreement 
and  without  this  notice  the  Judgment  was 
taken.  The  attorneys  for  appellees  denied 
that  any  such  agreement  was  reached,  and 
on  the  contrary  said  the  attorney  had  told 
him  he  would  not  ask  further  time,  and  if  he 
could  not  be  present  would  have  some  one 
else  to  represent  him.  There  was  also  evi- 
dence that  appellant's  attorney  asked  appel- 
lee Aydelott  a  few  days  after  the  Judgment, 
about  the  case  and  Aydelott  told  him  of  the 
default  Judgment,  and  the  attorney  said  that 
he  had  overlooked  the  matter  and  did  not 
know  that  court  had  been  held.  These  facta 
were  heard  by  the  circuit  court,  trying  the 
case  on  appeal,  and  it  found  in  favor  of  ap- 
pellees. If  appellees'  testimony  Is  true  cer- 
tainly appellants  were  not  entitled  to  re- 
lief, and  the  finding  of  the  circuit  court  up- 
on this  conflict  In  the  evidence  is  binding 
on  this  court. 
•  Judgment  afilrmed. 


THBASH  T.  STATE. 
(Supreme  Court  of  Arkansas.   June  11,  1906.) 

1.  REcxivino  Stolen  Ooods— Statutes. 

Receiving  a  stolen  bog  is  an  offense,  though 
Kirb^a  Dig.  §  1829,  relating  to  the  crime  of 
receiving  stolen  animals,  does  not  mention  bogs; 
section  1830,  providing  that  whoever  shall  re- 
ceive any  other  goods  or  chattels,  knowing  them 
to  be  stolen,  with  intent  to  deprive  the  owner 
thereof,  shall  be  punished  as  for  larceny  of  snch 
goods  or  chattels. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receiving  Stolen  Goods,  (  4.] 

2,  WrrwEssEB  —  Ihcompetknct— Conviotioh 

OF    CbIMBJ— BVIDBNOT. 

Incompetency  of  a  witness  by  reason  of  his 
conviction  of  an  offense  cannot  be  established 
by  his  admission,  but  only  by  the  record  of  the 
conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  199.J 
8.  Labcent— Intent— Evidence. 

It  is  sufficient  evidence  of  intent  to  steal 
a  hoc  belonging  to  A.  that  it  was  found  in 
defendant's  possession  with  its  earmarks  chan- 
ged, that  he  offered  to  and  did  then  buy  it  of 
A.,  that  he  claimed  to  have  bought  it  of  P., 
and  that  P.  testified  that  he  did  not  sell  or  de- 
liver it  to  defendant. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; George  M.  Cbapline,  Judge. 

Wes  Thrash  appeals  from  a  conTlctlon. 
Afiirmed. 

The  grand  Jury  of  Monroe  County  returned 
an  Indictment  against  appellant,  Wes  Thrash, 
containing  two  counts;  one  charging  the 
crime  of  grand  larceny  by  stealing  a  hog, 
and  the  other  the  crime  of  receiving  stolen 
property.    He  was  ti-led  and  convicted.    The 


jury  returned  a  general  verdict,  without  spec- 
ifying the  count  upon  which  the  verdict  rest- 
ed, and  fixed  the  punishment  at  a  term  of 
one  year  in  the  penitentiary. 

Geo.  F.  Chapline,  for  appellant  Robert 
I/.  Rogers,  Atty.  Gen.,  and  G.  W.  Hendricks, 
Asst  Atty.  Gen.,  for  the  State. 

Mcculloch,  J.  (after  stating  the  facts). 
1.  It  is  contended  by  appellant  that  the  sec- 
ond count  of  the  indictment  for  receiving 
stolen  property  does  not  charge  the  commis- 
sion of  a  public  offense,  and  In  support  of 
that  contention  it  is  pointed  out  that  section 
1829,  Klrby's  Digest,  relating  to  the  crime  of 
receiving  stolen  animals,  does  not  mention 
hogs'.  Counsel  for  appellant  has  doubtless 
overlooked  section  1830,  Klrby's  Digest,  which 
provides  that  "whoever  shall  receive  or  buy 
any  other  goods,  money  or  chattels,  knowing 
them  to  be  stolen,  with  intent  to  deprive  the 
true  owner  thereof,  shall,  upon  conviction, 
be  punished  as  is,  or  may  be,  by  law  pre- 
scribed for  the  larceny  of  such  goods  or  chat- 
tels in  cases  of  larceny."  The  indictment, 
in  apt  terms,  charges  an  offense  under  this 
section. 

2.  The  state  introduced  as  a  witness  one 
James  Parks  to  prove  an  essential  element 
of  the  crime,  and  on  cross-examination  he 
admitted  that  he  had  been  convicted  of  pet- 
it larceny  before  a  Justice  of  the  peace  of 
the  county.  The  defendant  then  asked  tliat 
the  testimony  be  excluded  on  the  ground  that 
he  was  Incompetent  to  testify,  and  saved  ex- 
ceptions to  the  refusal  of  the  court  to  ex- 
clude the  testimony.  This  court  held  in 
Vance  v.  State,  70  Ark.  272,  68  S.  W.  37, 
that  the  incompetency  of  a  witness,  by  rea- 
son of  previous  conviction  of  an  infamous 
crime,  could  be  established  only  by  Intro- 
duction of  the  record  of  the  conviction;  that 
the  admission  by  the  witness  of  his  convic- 
tion was  Insufficient  to  establish  his  incom- 
petency, though  the  admission  might  go  to 
the  Jury  on  impeachment  of  his  credibility. 
We  do  not  feel  disposed  to  overrule  that  case, 
and  It  is  conclusive  of  the  question. 

8.  It  Is  earnestly  argued  that  the  evidence 
Is  insufficient  to  warrant  a  conviction  of  the 
defendant  In  that  it  fails  to  establish,  beyond 
a  reasonable  doubt,  an  Intent  to  steal.  The 
defendant  is  charged  with  stealing  a  hog. 
the  property  of  one  Bias  Anderson.  Ander- 
son found  the  bog  with  the  earmarks  chan- 
ged. In  defendant's  possession,  and  tiie  lat- 
ter, after  a  parley,  offered  to  buy  and  did 
buy  it  from  Anderson.  He  claims  to  havo 
bought  the  hog  from  James  Parks.  Parks  was 
introduced  by  the  state  and  testified  that  be 
did  not  sell  or  deliver  the  hog  to  defendant 
The  defendant's  explanation  of  bis  posses- 
sion of  Anderson's  hog  was  corroborated,  in 
some  measure,  by  the  testimony  Of  other 
witnesses  introduced  by  him;  but  we  can- 
not say  that  the  Jury  were  unwarranted  in 
believing  the  statement  ot  Parks,   instead 
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of  those  of  defendant,  and  In  rejecting  hla 
explanation  of  the  possession  of  the  hog. 

Appellant  also  complains  at  the  refusal  of 
tbe  court  to  give  certain  instmctlons  which 
he  asked,  but  we  find  that  they  were  sub- 
stantially covered  by  tbe  instructions  given 
by  the  court  of  Its  own  motion.  There  was, 
therefore,  no  error. 

Affirmed. 


WBSTERN   COAL   &    MINING    CO.   v. 

HONAKBR  et  al. 

(Supreme  Court  of  Arkansas.    June  11,  1906.) 

1.  Master    and    Sebvakt  — Neouokncb  — 
Plbadinq  and  Pboov. 

Bridence  in  an  action  for  injury  to  one  em- 
ployed in  a  coal  mine  to  tend  a  door  to  let  can 
through,  by  being  struck  by  a  car,  that  slack, 
slate,  and  rock  thrown  up  loosely  was  piled  to 
a  height  of  2  to  2\^  feet  beside  the  track, 
■loping  back  from  it  to  tbe  wall  2%  to  8  feet 
back  &om  the  rail ;  that  the  jar  of  cars  would 
■hake  rocks  looee  and  cause  them  to  fall  down ; 
and  that  the  car  was  thrown  from  the  tracks 
by  a  rock  lying  on  the  rail,  is  responsive  to  tbe 
allegations  of  the  complaint  that  defendant  al- 
lowed  slate,  rocks,  stones,  and  other  d6bris  to 
accumulate  in  and  on  the  track  in  such  quan- 
tities as  to  allow  the  flanges  of  the  car  to  rise 
thereon,  thereby  causing  the  car  to  run  off  the 
track  and  strike  plaintiff. 

2.  DamAOES— iNJtlBT  TO  CHILD— BVIDBNOB. 

Testimony  of  plaintiff  in  an  action  for  dam- 
ages by  reason  of  injury  to  his  minor  son,  who 
was  confined  in  bed  for  six  months,  that  he 
lost  eight  whole  days  in  nursing  him,  and  that  he 
was  earning  at  the  time  $120  per  month.  Is  not 
improper,  in  connection  with  bis  testimony 
that  be  had  to  quit  his  work  one  or  two  hours 
earlier  in  the  evening  and  go  home  and  assist 
in  dressing  the  son's  wounds ;  such  testimony 
indicating  that  the  condition  of  his  son  made  it 
necessary  for  him  to  quit  his  work  to  assist  in 
dressing  the  son's  wounds,  and  the  measure  of 
bis  damages,  if  such  was  the  case,  being  what  he 
lost  by  reason  of  having  to  quit  his  work. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  §  480.] 

S.  Appeal— Habhless  Ebbob— Aomibsion  or 

Evidence. 

Admission  of  evidence  as  to  Improper  dam- 
aces  is  harmless,  where,  excluding  it,  tbe  ver- 
dict is  not  excessive  on  the  undisputed  proof. 

[Ed.  Note. — For  cases  in  point,   see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {i  4153,  4175.] 

4.  Dakaqes— Pebuanent  Injtjbt— Evidence. 

Evidence  in  an  action  for  injury  to  a  boy, 
tbe  calf  of  one  leg  having  been  torn  from  the 
bone  down  to  the  ankle,  and  tbe  muscle  having 
been  torn  from  the  bone  just  above  the  ankle 
on  tbe  other  leg,  held  sufficient  to  go  to  tbe 
Jury,  on  tbe  question  whether  there  would  be 
any  diminution  in  bis  earning  capacity  after 
attaining  bis  majority. 

5.  Tbiai/— SuBuissioN  OF  Thkobiks  or  Acci- 
dent. 

Where,  In  an  action  for  injury  to  one  em- 
ployed In  a  coal  mine  to  let  cars  through, 
caused  by  being  struck  by  a  car,  plaintiff's  evi- 
dence was  that  slack,  slate,  and  rock  was 
piled  up  loosely  close  to  the  track  to  a  height 
of  2  to  2%  feet;  that  the  jar  of  cars  would 
shake  rocks  loose  and  cause  them  to  fall  down, 
and  that  a  rock  several  inches  in  diameter  on 
tbe  rail  caused  the  car  to  leave  the  track,  and 
defendant's  evidence  was  that  the  accident  was 
caused  by  plaintiff  slipping  off  a  rail  beside  the 
track  onto  the  car.  It  was  proper  to  refuse  to 


submit  to  the  jury  the  theory  that  the  Injury 
might  have  been  produced  by  a  rock  in  some 
"unknown  and  accidental  way  getting  on  the 
track." 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty, Ozark  District;   Jeptha  H.  Evans,  Judge. 

Action  by  J.  M.  Honaker  and  another 
against  tbe  Western  Coal  &  Mining  Com- 
pany. Judgment  for  plalntifts.  Defend- 
ant appeals.    Affirmed. 

Joe  Honaker,  minor  son  of  J.  M.  Honaker, 
was  injured  In  appellant's  coal  mine,  for 
which  injuries  suit  was  brought  by  the 
father  to  recover  loss  of  his  son's  services, 
medical  expenses,  etc.,  and  suit  also  brought 
by  tbe  father,  as  next  friend  of  his  son,  to 
recover  for  mental  and  physical  autFerlng, 
and  for  reduced  capacity  to  earn  money 
after  arriving  at  full  age.  By  agreement, 
as  both  suits  grew  out  of  tbe  same  accident, 
they  were  tried  together,  separate  verdicts 
being  rendered.  The  father  recovered  judg- 
ment for  $200  and  the  son  tor  $1,000,  from 
which  appellant  appealed. 

The  allegations  of  negligence  upon  which 
plalntlfTs  relied  are  tbe  same  in  both  cases, 
and  are  as  follows:  "That  the  defendant 
allowed  and  permitted  slate,  rock,  stones, 
coal  slack,  and  other  debris  to  accamulate 
In  and  upon  the  track  In  said  mine  and  en- 
try over  which  the  said  car  was  to  pass, 
in  such  quantities  as  to  allow  and  permit 
the  flanges  to  tbe  wheels  on  said  car  to  rise 
upon  and  mount  said  slack,  rocks,  stones, 
slate,  and  other  dfibris,  thereby  causing  the 
said  car  to  run  off  the  rails  of  said  track 
and  strike,  knock  down,  and  ran  over  plain- 
tiff as  herein  complained  of."  The  answer 
denied  all  the  material  allegations,  and  set 
up  defenses  of  assumed  risks  and  contribu- 
tory negligence.  Appellee,  Joe  Honaker,  a 
youth  between  13  and  14  years  of  age,  was 
In  tbe  employ  of  appellant  as  trapper  In 
one  of  its  coal  mines.  It  was  bis  duty  to 
stand  near  the  track  In  tbe  entry  and  open 
and  close  a  large  door  across  the  entry,  so 
as  to  let  In  and  out  through  this  door  a 
mule  and  Its  driver  with  a  car  load  of  coal. 
Honaker  had  worked  as  trapper  In  coal 
mines  for  about  one  year,  but  had  been 
working  at  the  partlcuJar  entry  where  he 
was  Injured  about  one  week.  He  earned, 
as  wages,  75  cents  per  day,  which  were  paid 
to  his  father.  The  track  in  the  entry  on 
which  the  cars  were  run  was  built  like  a 
railroad  track,  only  it  Is  much  smaller.  The 
cars  hold  about  two  tons  of  coal.  They 
have  trucks  under  them  at  each  end  and  the 
wheels  have  flanges  that  extend  down  be- 
low the  surface  of  the  rail  about  1%  of  an 
Inch  and  ran  on  the  Inside  of  the  rail  to 
hold  the  cars  on  the  track.  A  witness  for 
appellee  who  went  to  the  place  where 
Honaker  was  injured  about  a  half  hour 
afterwards  testified  In  part  as  follows:  "I 
found  where  the  head  car  had  been  off  of 
the  track— that  Is  the  car  next  to  the  door. 
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I  could  see  where  this  car  had  run  along  on 
top  of  the  dirt  between  the  rails  and  the 
dirt  on  the  outside  of  the  rails.  The  gob 
wall  had  been  built  too  close  to  the  track; 
it  had  been  piled  up  about  2  or  2%  feet  high 
and  slanted  back  from  the  rail  in  the  track 
to  the  rib  or  wall  of  the  entry.  This  gob 
wall  was  made  of  slack,  slate,  and  rocks; 
they  were  Just  thrown  up  loosely  for  a  dis- 
tance of  30  or  40  feet  along  the  side  of  the 
track.  The  jar  of  the  cars  passing  by  It  or 
rats  (and  the  mine  was  full  of  them)  In 
running  over  this  gob  wall  could  shake  the 
rocks  loose,  and  cause  them  to  fall  down. 
I  found  a  rock  lying  on  the  rail  of  the  track 
back  up  20  or  30  feet  from  the  door.  This 
rock  was  about  three  or  four  inches  thick 
and  nine  Inches  In  dtametar,  and  was 
mashed  and  showed  that  it  had  been  run 
over  by  the  car.  It  was  here  at  this  rock, 
or  near  it,  where  I  noticed  the  marks  of  a 
car  wheel  on  the  ground  between  tbe  rails 
and  outside  of  the  rails.  The  car  that  struck 
Joe  was  off  of  the  track  and  np  against  the 
door.  It  had  crushed  the  timbers  In  the 
door,  and  had  knocked  some  of  the  timbers 
4own  and  splintered  them  up.  I  know  that 
this  was  the  car  that  struck  him,  because 
I  found  some  pieces  of  flesh  and  blood  on 
the  bolt  at  the  front  end  of  the  car.  The 
dirt  between  the  rails  of  the  track  where 
the  car  went  off  was  up  so  high  that  the 
flanges  of  the  car  wheel  would  cut  grooves 
in  it  near  the  rails.  This  gob  wall  that  I 
«peak  of  was  made  by  some  of  the  com- 
pany's men  cutting  out  a  place  In  the  roof 
of  the  mines  for  the  purpose  of  putting  in 
this  door,  and  in  cutting  it  out  this  rock  and 
slate  had  been  piled  up  along  by  tbe  side 
of  the  car,  and  bad  been  there  for  a  month  or 
two  before  Joe  was  hurt  I  saw  nothing 
there  to  cause  this  car  to  leave  tbe  track 
except  this  rock  and  the  dirt  being  too  high 
between  the  rails  so  that  the  wheel  would 
not  run  on  the  rails  without  the  flanges  cut- 
thig  into  the  dirt"  He  further  testified  that 
he  and  another  employ^  "put  off  that  morn- 
ing a  steel  rail  about  10  feet  long  ou  tbe  gob 
wall  between  the  rail  and  the  rib  on  the 
south  of  tbe  track."  The  rail  was  Just 
thrown  off  on  the  gol^  wall.  The  conditions 
when  this  witness  was  examined  were  the 
«eame  as  they  were  immediately  after  the 
accident;  they  had  not  been  changed. 
Honaker  himself  testified  in  part  that  he  did 
not  know  how  he  got  hurt.  He  was  knocked 
senseless,  and  did  not  know  anything  for 
a  day  or  two.  At  the  time  he  was  struck 
by  the  car  he  was  at  his  post  of  duty,  and 
was  holding  up  the  door  for  the  car  to  pass 
tlirough.  He  did  not  know  of  anything  be 
could  be  knocked  against  except  the  door  or 
post  on  which  it  was  hung,  or  the  rib  of 
coal.  It  was  near  a  foot  or  two  from  the 
track  to  the  rib  of  coal,  and  this  rib  was 
near  the  wall  of  the  entry.  Honaker  was 
.asked  on  cross-examination  if  he  did   not 


tell  Claude  Mcintosh,  shortly  after  he  was 
hurt,  and  while  they  were  taking  him  oat  of 
tbe  entry,  that  he  was  standing  upon  a 
piece  of  track  rail  that  bad  been  thrown  off 
near  the  track,  and  that  he  slipped  off  this 
piece  of  rail,  or  that  It  turned,  and,  by  slip- 
ping off,  his  legs  were  thrown  under  the  cars. 
He  was  also  asked  if  he  did  not  tell  Tom 
Green  shortly  after  he  was  hurt,  and  while 
he  was  being  carried  out  of  the  entry,  that 
he  slipped  or  stumbled  on  the  rail  near  the 
track,  and  that  it  rolled  him  under  the  car 
and  caught  his  legs.  He  denied  telling  tbe 
witnesses  named  this  or  anything  like  It 
One  witness,  testifying  on  behalf  of  appellee, 
said:  "I  was  there  the  next  day  after  be 
was  hurt  and  noticed  that  the  rock,  slate, 
and  dirt  taken  out  of  the  entry  for  the  pur- 
pose of  putting  In  a  door  across  tbe  entry 
was  piled  along  near  the  south  rail  and  the 
track  and  between  tbe  rib  or  wall  of  the 
entry  and  tbe  trutik.  From  tbe  rib  to  the 
soutb  rail  Is  supposed  to  be  2%  or  8  feet 
This  gob  was  on  tbe  outside  near  where  the 
boy  would  have  to  stand  to  open  tbe  door. 
There  was  loose  slate  and  rock  lying  on  top 
of  this  gob.  The  track  between  the  rails 
is  2  feet  10  inches,  and  in  some  places  It 
gets  pretty  muddy  in  the  center  of  tbe  track, 
and  mud  gets  up  to  tbe  top  of  the  rails. 
Tliere  was  dirt  up  near  tbe  top  of  the  track. 
I  saw  where  the  car  bad  been  off  of  the 
track.  I  saw  a  mark  on  the  gob  like  that 
made  by  the  flanges  of  the  wheel  of  tbe 
car."  Another  witness,  speaking  of  this 
gob,  says:  "There  was  dirt  rocks,  and  slate 
plied  along  the  entry  on  the  south  side  near 
the  track.  It  was  piled  down  towards  tbe 
door  to  the  frog  near  the  switch  where  the 
track  turns  in  to  the  southeast  entry.  This 
dirt  rock,  and  slate  was  called  'a  gob,'  and 
it  was  piled  about  as  high  as  it  could  be  to 
keep  from  going  down  on  the  track.  It  was 
fi\4  feet  from  the  bottom  to  the  top,  and 
this  gob  wall  was  piled  about  one-half  way 
up.  It  was  about  2%  or  3  feet  from  tbe 
south  rail  to  the  rib  or  wall  of  the  entry.  I 
noticed  where  the  car  had  Jumped  off  the 
track  Just  before  the  car  got  to  the  trap." 
The  appellant  objected  to  the  testimony 
as  to  the  gob,  its  construction,  and  as  to 
it  being  composed  of  rock,  slate,  and  dirt, 
because  the  same  was  Incompetent;  there 
being  no  allegation  In  the  complaint  char- 
ging negligence  in  regard  to  the  condition  of 
the  gob  or  that  slate,  dirt  or  rock  was  Im- 
properly piled  in  the  gob,  and  no  allegation 
that  the  construction  of  the  gob  In  any  way 
contributed  to  the  accident  and  moved  tbe 
court  to  exclude  this  testimony,  which  ob- 
jection was  overruled,  and  defendant  ex- 
cepted. 

The  complaint  of  J.  M.  Honaker,  the  father, 
contains  the  following  allegation :  "Plaintiff 
says  that  in  nursing  and  caring  for  him,  the 
said  Joe  Honaker,  that  he  has  been  compelled 
to  lay  out  and  expend  for  doctors  and  surgical 
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bills,  none  hire,  and  attention,  the  earn  of 
f200,  as  shown  in  Exhibit  A,  hereto  attached, 
and  made  part  hereof."  The  account  referred 
to  is  as  follows: 

"Ezhlblt  A. 

To  nnnlng  of  Joa  Honakar  by  Belt  124  day* 
at  n  per  day tU<  W 

To  three  ■yrlnciM,  tl'25  each t  ti 

To  Mrvlces  ot  Henry  Honaker  tor  nursing 
Joa  Honaker  10  days,  at  ^.00  per  day....     SO  00 

To  amonnt  paid  Mrs.  Elmer  Smith  tor  serr- 
Ices  In  nursing  Joe  Honaker,  and  washlns 
Boiled    clothing   and    bedding 40  00 

To  amount  paid  tor  medicine  to  Western 
Coal  ft  Mining  Co.  and  Schrlver  Drug 
Store  at  Altus 12  25." 

The  elder  Honaker  told  of  the  Injuries, 
and  suflerlngs  of  his  boy,  and  of  his  own 
losses  Incident  to  the  attention  In  nursing 
blm,  etc,  as  follows:  "I  found  the  calf 
of  his  left  leg  had  been  punctured  with  some 
blunt  instrument;  it  had  entered  the  flesh 
Just  below  the  back  of  the  knee  and  had  torn 
the  calf  of  his  leg  entirely  from  the  bone  as 
low  down  as  his  ankle ;  Just  above  the  heel. 

•  •  •  We  could  see  a  part  of  the  bone  in 
bis  leg  where  it  was  exposed  from  the  flesh 
being  torn  from  It  I  also  found  that  some 
kind  of  blunt  Instrument  had  penetrated  my 
son's  right  leg  just  above  the  ankle,  and  had 
torn  the  muscle  from  the  bone.  Joe  was  in 
bed  from  these  injuries,  and  unable  to  walk 
or  help  himself  for  a  period  of  about  six 
months.  He  complained  a  great  deal,  and  for 
three  months  he  had  more  or  less  fever  from 
It,  and  seemed  to  suffer  a  great  deal  most 
all  of  the  time  except  when  be  was  under  the 
Influence  of  some  easing  powders  that  we 
gave  him.  He  was  not  able  to  work  on  ac- 
count of  these  Injuries  for  seven  or  eight 
months.  I  was  getting  out  of  his  wages  at  the 
time  be  was  Injured  about  $15  a  month.  He 
Is  not  able  now  to  work  all  the  time,  and  has 
not  been  since  he  was  Injured.  •  •  • 
While  he  was  sick  I  did  not  work  all  the  time 
because  I  had  to  quit  my  work  an  hour  or 
two  earlier  in  the  evening  and  go  home  and 
assist  in  dressing  his  wounds.  My  wife  and 
one  of  my  older  sons  were  with  him  nursing 
blm  every  day  during  these  six  months.  Be- 
sides this,  I  bad  to  employ  help  to  look  after 
blm.  I  employed  a  Mrs.  Smith,  and  paid  her 
for  ber  services,  $40.  I  lost  the  services  of 
my  other  son,  who  was  also  a  miner,  and 
oaming  about  $20  a  month.  I  paid  out  $12 
or  $15  for  medicine  for  Joe,  and  $3  or  $4  for 
syringes  used  In  washing  his  wounds.  I  lost 
eight  whole  Says  in  nursing  Joe,  and  was  at 
that   time    earning   $120    a    month    myself. 

•  •  •"  To  the  statement  contained  In  the 
last  sentence  above  appellant  objected,  and, 
upon  its  objection  being  overruled,  saved  its 
exceptions.  The  wounds  of  Honaker  were  ex- 
hibited to  the  jury.   They  hnd  not  yet  healed. 

Claude  Mcintosh,  a  witness  for  appellant, 
testified  that  he  was  driver  on  the  entry 
where  the  accident  happened,  and  had  been 
for  a  good  while  before  It  occurred;  that  the 
accident  happened  about  10  o'clock  In  the 
morning;   that  he  passed  the  place  where  It 


occurred  with  a  trip  of  cars 'about  every  20 
minutes  since  7  o'clock  in  the  morning ;  that 
during  the  two  or  three  months  he  had  driven 
on  the  entry  he  would  average  about  three 
trips  an  hour.  At  the  time  of  the  injury,  Tom 
Green  was  on  the  front  car  driving,  and  he 
on  the  second.  There  were  four  cars  in  the 
trip  and  the  third  one  ran  over  Joe  Honaker. 
Cars  had  never  been  off  the  track  at  this 
place  while  be  had  been  driving.  Some  few 
minutes  before  the  accident,  he  laid  a  piece 
of  rail  on  the  gob.  After  getting  Joe  Honaker 
from  under  the  cars  he  asked  him  bow  it  hap- 
pened, and  he  said  that  he  got  on  or  was 
standing  on  this  rail  and  that  it  turned  and 
threw  him  under  the  car.  He  went  back 
with  Pearl  Abbott  after  the  accident  and  saw 
no  rock  or  anything  on  the  track  to  cause  a 
wreck.  There  was  nothing  on  the  track 
where  Joe  Honaker  was  taken  out  except  the 
end  of  the  rail,  which,  as  above  stated,  he  put 
on  the  side  of  and  parallel  with  the  track. 
This  rail,  when  Honaker  was  gotten  out,  was 
on  the  track  up  against  the  car  yrheel  and  In 
front  of  It,  and  Honaker's  leg  up  against 
the  rail  and  the  front  wheel  of  the  car  was 
off  the  track.  "Joe's  statement  was  that  he 
was  holding  the  door  open,  stepped  on  the 
rail,  and  it  turned  and  rolled  under  the  car. 
He  was  conscious,  and  I  was  holding  bis  head 
on  my  lap  when  he  was  telling  about  IL" 
Oross-examlnatloa  "Did  not  see  where  he 
was  standing,  but  he  was  holding  the  door 
open  for  me  to  drlv%  through.  The  rail  spo- 
ken of  was  put  on  top  of  the  gob  alon?  the 
track  one  or  two  feet  from  It  The  gob  had 
loose  rock  and  shale  on  It  Can't  swear  the 
rail  derailed  the  car.  Saw  no  signs  of  the 
cars  leaving  the  track  except  where  Honaker 
was  caught  Conversation  with  Honaker  oc- 
curred In  this  way :  I  said,  'Joe,  what  In  hell 
caused  this?'  and  he  replied  that  he  got  on 
the  rail  and  It  turned  and  threw  him  under 
the  car.  There  was  dirt  between  the  track, 
and  there  might  have  been  some  pieces  of 
slate  on  it  that  had  been  there  all  the  time. 
There  were  bumpers  on  each  side  of  the  car 
In  front,  which  extended  forward  five  or  six 
Inches.  Body  of  the  cars  extended  over  the 
track  about  one  inch.  The  cars  did  not  un- 
couple. The  door  across  the  entry  was  jam- 
med up  but  not  knocked  to  pieces.  I  have 
been  convicted  of  larceny,  but  have  been 
pardoned." 

Tom  Green,  also  for  appellant,  testified  that 
he  had  been  driving  on  the  entry  about  a 
month  or  so  before  Honaker  was  hurt;  that 
he  was  on  the  front  ear  when  the  Injury 
happened,  and,  as  he  passed  through  the  door, 
saw  Honaker  holding  It  open.  After  two  cars 
had  pa.ssed  the  door,  he  felt  a  jar  and  heard 
Honaker  call,  stopped  the  trip  quick,  went 
back,  and  found  his  legs  and  the  rail  In  front 
of  the  ear  wheel  that  was  off  the  track,  and 
the  end  of  the  car  up  against  the  door.  After 
getting  Honaker  out,  he  stated  that  he  slijiped 
or  stumbled  over  the  rail  that  was  lying  on 
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the  gob,  and  tbnt  It  rolled  him  off  and  under 
the  car.  "When  we  got  him  out,  found  some 
blood  and  flesh  on  the  car  next  to  him.  I 
think  Mcintosh  was  on  the  fourth  car  Instead 
of  the  second.  There  had  never  been  any 
wrecks  or  any  cars  to  go  off  the  track  at  that 
place  since  I  had  been  driving,  except  this 
time." 

The  court  gave  the  following  among  other 
Instructions:  "(2)  The  gravamen  of  the 
charge  In  each  case  is  the  charge  that  the 
defendant  was  negligent  in  the  maintenance 
of  Its  trtick  in  the  mine,  and  that  this  negli- 
gence caused  the  injury  sued  for.  Negli- 
gence as  charged  means  the  absence  of  that 
care  to  keep  and  maintain  the  track  In  a 
reasonably  safe  condition  for  service  that  a 
man  of  ordinary  care  and  prudence  under 
the  circumstances  of  the  business,  consider- 
ing Its  perils,  dangers,  and  necessities,  would 
have  used.  If  defendant  used  such  care 
as  this,  It  Is  not  negligent,  but  If  it 
failed  to  do  so,  it  was  negligent,  and,  if 
this  negligence,  if  it  existed,  caused  the  In- 
Jury  sued  for,  you  should  find  for  the  plain- 
tiff." "(4)  It  was  the  duty  of  the  defendant 
to  use  the  care  and  prudence  that  a  man  of 
ordinary  care  and  caution  would  use  under 
the  circumstances  of  defendant's  business  of 
operating  a  mine  to  provide  and  maintain 
a  reasonably  safe  track  for  the  cars  of  coal 
to  run,  or  be  pulled  upon,  and  if  it  used 
such  care  It  is  not  guilty  of  negligence,  but 
if  it  did  not,  then  it  is  guilty  of  negligence. 
Of  this  the  jury  are  to'  be  the  Judges  from 
all  the  evidence  In  the  case."  "(6)  If  you  find 
for  the  plaintiff,  Joe  Honaker,  you  will  as- 
sess his  damages  at  such  a  sum,  not  exceed- 
ing the  sum  sued  for  In  the  complaint,  which 
Is  $2,000,  as  will  from  the  evidence,  in  the 
Judgment  of  the  Jury,  compensate  him  for  the 
pain  and  suffering,  mental  and  physical, 
which  he  suffered,  if  any,  arising  from  the 
injury,  whether  such  pain  and  suffering  be 
past,  present,  or  prospective,  and  for  the 
inconvenience  and  diminution  of  capacity 
to  earn  a  livelihood,  if  any,  arising  from  the 
injury  existing  after  he  arrives  at  21  years 
of  age,  if  you  find  any  such  will  then  exist 
from  the  injury,"  To  these  appellant  object- 
ed and  saved  its  exceptions.  The  other 
instructions  given  by  the  court  on  Its  own 
motion  relate  to  the  burden  of  proof  and  as- 
sumed risks  and  contributory  negligence. 
Apjpellant  does  not  abstract  them  and  urges 
no  objection  to  them  here. 

At  the  request  of  appellant,  the  court  gave 
the  following:  "(4)  If  the  Jury  believe  from 
the  evidence  that  plaintiff,  In  some  way, 
slipped,  fell,  or  was  thrown  under  the  cars 
as  the  trip  was  passing,  and  in  this  way  was 
Injured,  he  Is  not  entitled  to  recover."  "(7) 
If  the  evidence  Is  equally  balanced  in 
weight  and  credibility,  as  to  whether  the 
accident  was  caused  by  the  negligence  al- 
leged In  the  complaint  or  by  reason  of  plain- 
tiff failing  or  slipping  from  and  off  the  rail 
or  other  substances  near  the  track,  or  by 


reason  of  the  rail  turning  over,  or  by  his 
stumbling  over  same,  and  in  this  way  having 
his  legs  thrown  under  the  car  wheels,  they 
should  find  for  defendant." 

The  court  refused  to  give  each  of  the 
following  Instructions:  "(A)  You  are  instruct- 
ed to  return  a  verdict  for  the  defendant 
(B)  The  negligence  charged  against  defend- 
ant In  plaintiff's  complaint  is  that  it  allowed 
and  permitted  slate,  rock,  stones,  coal  slack, 
and  other  dObrls  to  accumulate  in  and  upon 
the  track  in  Its  mine  and  entry  over  which 
defendant's  cars  passed.  In  such  quantities 
as  to  cause,  allow,  and  permit  the  flanges 
of  the  car  wheels  to  mount  such  slate,  rock, 
stones,  and  other  dSbrls,  and  to  cause  same 
to  run  off  the  said  track  and  to  run  over 
Joe  Honaker.  Now,  if  the  evidence  shows 
that  no  obstructions  were  allowed  or  permit- 
ted by  defendant  to  accumulate  upon  its 
said  track,  but  that  the  accident  was  caused 
on  account  of  a  rock  being  thrown,  carried, 
sliding,  or  falling  from  the  gob  near  the 
track,  or  by  a  rock  In  some  unknown  and 
accidental  way  getting  on  the  track,  then 
under  the  complaint  plaintiff  cannot  recover. 
<C)  The  law  does  not  require  defendant  to 
insure  its  employes  against  accidents  and 
injuries,  nor  is  it  required  to  so  conduct  its 
business  that  accidents  will  not  happen.  If 
the  evidence  in  this  case  shows  that  the 
plaintiff  was  Injured  by  and  on  account  of 
a  rock  in  some  way  accidentally  getting  on 
or  near  the  track,  then  plaintiff  is  not  en- 
titled to  recover.  (D  If  the  Jury  believe 
from  the  evidence  that  about  one  month  be- 
fore the  accident  a  trapdoor  near  where 
plaintiff  was  Injured  was  constructed;  that 
he  was  put  to  work  at  this  door;  that  when 
said  door  was  constructed  the  waste  sub- 
stances were  thrown  into  the  space  near  the 
track,  called  a  'gob';  that  after  this  cars  at 
the  rate  of  an  average  of  about  40  trips  a 
day  passed  over  the  tracks  near  this  gob 
without  accident  or  injury;  that  on  the  day 
of  the  accident  several  trips  had  passed  over 
said  tracks;  that  then,  and  after  the  two 
front  cars  of  the  trip  Injuring  plaintiff  had 
passed,  the  third  car  was  derailed  by  and  on 
account  of  a  rock  In  some  unknown  manner 
getting  on  the  track — this  would  not  In  law 
show  such  negligence  under  the  allegations 
In  the  complaint  as  would  entitle  the  plain- 
tiff to  recover.  (E)  If  the  jury  are  unable  to 
determine  from  the  evidence  whether  the 
Injury  to  plaintiff  was  caused  by  the  specific 
acts  of  negligence  alleged  in  the  complaint, 
or  by  reason  of  plaintiff  slipping  from  the 
steel  rail,  rocks,  or  debris  along  and  near  the 
track  and  thereby  falling  under  the  i)a8sing 
cars,  they  should  find  for  the  defendant  (F) 
If  the  jury  believe  from  the  evidence  that 
the  accident  to  plaintiff  was  not  caused  by 
reason  of  rock,  slate,  or  other  dfibrls  ac- 
cumulating on  the  track,  but  that  same  was 
caused  by  reason  of  a  rock,  between  trips 
made  in  hauling  cars  along  the  track,  getting 
on  the  track  in  some  unknown  way  from  th» 
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gob  or  from  s(»ne  place  outside  of  the  track 
after  one  or  more  cars  bad  safely  passed, 
then,  under  tbls  state  of  facts,  no  such  negli- 
gence la  sbown  as  would  make  defendant 
liable."  To  the  ruling  of  tbe  court  refusing 
these,  appellant  objected  and  excepted. 

Ira  D.  Oglesby,  for  appellant.  Sam  B. 
Chew,  for  appellees. 

WOOD,  J.  (after  stating  tbe  facts).  1.  The 
testimony  as  to  tbe  construction  and  condi- 
tion of  tbe  gob  as  explained  in  the  evidence 
was  competent,  and  responsive  to  the  al- 
legation of  tbe  complaint  that  "the  defend- 
ant allowed  and  permitted  slate,  rock,  stones, 
coal  slack,  and  qtber  d6bris  to  accumulate  In 
and  upon  the  track  In  said  mine  and  entry 
over  which  the  said  car  was  to  pass,"  etc. 
The  gob  was  so  close  to  tbe  track  that  it 
was  Impossible  to  allow  tbe  accumulation 
of  rock,  stones,  coal  slack,  etc.,  apon  it,  be- 
yond a  certain  limit,  without  endangering 
the  tra(&  Itself.  This  is  clearly  sbown  by 
tbe  evidence.  Tbe  evidence  tended  to  show 
that  debris  had  accumulated  on  tbe  gob  to 
the  extent  of  making  it  dangerous  to  tbe 
track.  The  testimony  only  dlsdosed  the  man- 
ner in  which  and  the  means  by  which  the 
track  had  become  obstructed. 

2.  Tbe  testimony  of  J.  M.  Honaker,  that 
be  lost  eight  whole  days  In  nursing  Joe,  and 
that  he  was  earning  at  that  time  $120  per 
month,  was  not  Improper,  when  taken  in 
connection  with  tbe  other  part  of  his  state- 
ment, to  wit:  "I  had  to  quit  my  work  an 
hour  or  two  earlier  in  the  evening,  and  go 
home  and  assist  in  dressing  bis  wounds." 
This  testimony  indicated  tliat  tlie  condition 
of  bis  son  made  it  necessary  for  him  to  quit 
bis  work  to  assist  In  dressing  bis  son's 
wounds.  It  sncb  was  the  case,  then  tbe 
measure  of  his  damage  would  be  what  be 
lost  by  reason  of  "having  to  quit"  his  work. 
Appellant  did  not  undertake  on  cross-examin- 
ation, or  otherwise,  to  show  that  the  condi- 
tion of  young  Honaker  was  not  such  as  to 
require  tbe  attention  of  his  father  for  eight 
wbole  days.  Tbe  proof  showed  that  Honaker 
was  confined  to  Iiis  bed  about  six  months, 
loosing  an  hour  a  day  for  that  length  of  time 
would  make  many  more  tban  eight  whole 
working  days  of  10  hours  per  day.  But  if 
tbe  testimony  showed  an  Improper  measure 
of  damage,  its  only  effect  would  be  to  pro- 
duce excess  In  the  amount  which  J.  M. 
Honaker,  Individually,  recovered.  Tbe  other 
proof  in  the  record  showed  that  tbe  amount 
he  recovered  ($200)  was  not  excessive. 
Young  Honaker  was  earning  $16  per  month, 
which  bis  father  received.  He  lost  seven  or 
eight  months,  and  was  not  able  at  the  time 
of  the  trial  to  work  regularly.  His  father 
paid  for  nurse  hire,  medicine,  etc.,  at  least 
$55,  and  be  testified  that  on  account  of  the 
Injury  to  Joe  he  lost  the  services  of  another 
minor  son  who  had  to  attend  him  $20  per 
month.    Upon  the  undisputed  proof  tbe  Ter- 


dlct'was  not  excessive  even  if  tbe  testimony 
complained  of  Is  excluded;  therefore  appel- 
lant was  not  prejudiced  by  it,  if  it  were  er- 
roneous. 

3.  We  find  no  error  in  tbe  court's  instruc- 
tion on  tbe  measure  of  damages  to  be  award- 
ed Joe  Honaker.  Objection  is  urged  to  that 
clause  which  permits  the.  Jury  to  consider 
damages  "for  the  Inconvenience  and  diminu- 
tion of  capacity  to  earn  a  livelihood.  If  any, 
arising  from  tbe  Injury  existing  after  he  ar- 
rives at  21  years  of  age."  The  nature  of 
Honaker's  injuries  was  described  to  the 
Jury,  and.  In  addition  to  this,  his  wounds 
were  exhibited,  and  were  sbown  to  be  still 
unhealed  at  the  time  of  tbe  trial.  We  are 
of  the  opinion  that  It  was  a  question  for  the 
Jury  from  the  description  In  the  evldenc-e, 
and  their  observation  of  the  boy's  Injuries, 
as  to  whether  or  not  there  would  be  any 
diminution  In  bis  capacity  to  earn  a  live- 
lihood after  he  arrived  at  21  years  of  age. 
But,  aside  from  this,  the  sum  of  $1,000  for 
the  actual  pain  and  suffering  which  this  boy 
must  have  endured  from  the  terrible  injury 
he  received,  at  tbe  time,  and  during  the 
months  following  while  he  was  confined  to 
his  bed,  was  not  excessive. 

4.  We  find  no  error  In  tbe  court's  refusal 
to  present  specifically  appellant's  theory  that 
Honaker's  injuries  might  have  been  produced 
by  a  rock  In  some  "unknown  and  accidental 
way  getting  on  tbe  track."  Tbls  idea  was 
couched  In  some  of  tbe  refused  requests. 
There  Is  nothing  in  tbe  evidence  to  justify 
such  a  theory.  Under  tbe  proof  this  Injury 
was  produced  either  by  tbe  negligence  of 
appellant  in  allowing  rocks,  slate,  coal  dust, 
mud  and  other  debris  to  accumulate  on  or 
so  near  its  track  as  to  obstruct  and  endanger 
same,  or  it  was  caused  by  Joe  Honaker 
stumbling  over  or  slipping  off  of  the  steel 
rail  that  was  lying  on  the  gob  onto  the 
track.  These  were  tbe  confilcting  theories 
presented  by  the  evidence.  The  court's 
charge  covered  the  questions  of  negligence, 
contributory  negligence,  and  assumed  risks, 
as  they  were  presented  In  the  pleadings  and 
proof,  and  it  was  correct. 

The  Judgment  Is  oflBrmed. 


PEOPLE'S  FIRE   INS.   CO.  v.  OOTNB. 

SAME  T.  BIRD.    SAME  T.  H.  J. 

PREELAND  &  BUO. 

(Supreme  Oonrt  of  Arkansas.    Jane  11,  1900.) 

1.  INSOBANCE— Acts  of  Agent— Estoppei,. 

An  insurance  company  is  estopped  by  the 
conduct  of  its  agent,  acting  within  the  apparent 
scope  of  his  authority,  from  availing  itself  of 
a  false  answer  to  a  material  question  in  an 
application  for  insurance,  or  other  breach  of 
warranty  or  violation  of  the  provisions  of  the 
application,  notwithstanding  the  application 
or  policy  provides  that  the  company  shall  not 
be  bound  by  any  snch  conduct  of  its  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {  952.] 
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2.  Sam«  —  Stipxti^tiow    in    Applicatioh  — 

Waives— Parol  Evidence. 

That  the  agent  of  an  insurance  company 
employed  to  procure  insurance  waived  the 
falsity  of  answers  in  an  application  for  insur- 
ance may  be  proved  by  parol  evidence,  though 
the  application  or  policy  stipulates  that  no  waiv- 
er shall  be  effective  unless  indorsed  in  writing 
on  the  policy  at  the  home  office  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  |  1020.J 

Appeal  from  Circuit  Court,  Ashley  County ; 
Zachariah  T.  Wood,  Judge. 

Separate  actions  by  W.  R.  Goyne,  by  H.  Ij. 
Bird,  and  by  H.  J.  Freeland  &  Bro.  against 
the  People's  Fire  Insurance  ABSociatlon  of 
Arkansas.  From  Judgments  for  plaintiffs  in 
each  action,  defendant  appeals.    AfBrmed. 

There  was  a  Jury  trial  in  Goyne's  Case  re- 
sulting In  verdict  and  Judgment  for  him 
against  the  Insurance  company  in  the  sum  of 
$l,0ia24.  Bird's  Case  and  Freeland's  Case 
were  tried  before  the  court  sitting  as  a  Jury, 
by  consent,  and  resulted  in  judgment  for 
11,044.40  and  $569,  respectively.  The  Insur- 
ance company  appeals,  and  this  Is  Its  state- 
ment of  facts :  These  three  actions  are  based 
upon  three  policies  of  insurance  issued  by  the 
appellant  on  the  14th  day  of  December,  1903. 
The  applications  for  the  policies  were  taken 
by  the  same  agent  of  appellant,  were  made 
by  the  respective  appellees  on  the  same  day 
upon  property  alleged  to  be  situated  In  the 
same  town,  and  the  losses  claimed  to  have 
been  sustained  were  caused  by  the  same 
fire,  which  occurred  on  the  10th  day  of  Jan- 
uary, 1904.  The  facts  and  principles  of  law 
Involved  are  practically  the  same  In  each 
case.  Hence  counsel  have  agreed  to  submit 
them  together. 

In  Goyne's  Case,  No.  6,902,  the  appellant 
denied  liability  because,  it  alleged,  the  policy 
was  obtained  by  fraud  and  misrepresentation 
and  concealment  of  a  material  fact  on  the 
part  of  appellee,  in  this,  that  In  his  applica- 
tion for  the  Insurance,  which,  by  the  terms 
and  conditions  of  the  policy,  formed  a  part  of 
the  contract  of  Insurance,  be  represented  that 
there  was  no  building  nearer  to  his  store 
building,  upon  which  he  desired  insurance, 
than  90  feet,  when  In  fact  there  was  another 
building  less  than  10  feet  therefrom,  thereby 
largely  increasing  the  risk  assumed  by  ap- 
pellant without  its  knowledge  or  consent, 
either  at  the  time  of  issuing  the  policy  or  at 
any  time  previous  to  the  Are. 

In  Bird's  Cane,  No.  5,003,  the  complaint 
stated  that  appellee  was  the  owner  of  lot  3, 
in  block  11,  in  the  town  of  White,  Ashley 
county,  together  with  a  one-story  frame  build- 
ing situated  thereon  and  occupied  as  a  store, 
and  that  this  building  and  a  stock  of  goods, 
etc.,  located  and  being  therein,  were  Insured 
by  appellant  The  policy  of  Insurance  is- 
sued by  appellant  was  filed  with  and  made 
part  of  the  complaint  In  its  answer  appel- 
lant denied  that  appellee  was  the  owner  of 
said  lot  and  building.  It  admitted  the  issu- 
ance of  the  policy   upon  the  building  and 


goods  described  in  the  complaint  and  their 
loss  by  Are,  but  denied  liability,  because  it 
alleged,  said  policy  was  obtained  by  fraud 
and  misrepresentation  and  concealment  of 
material  facts,  In  this,  that  appellee.  In  his 
application  for  the  Insurance,  which  was, 
by  the  terms  and  condltlona  of  the  policy, 
a  part  of  the  contract  of  Insurance,  represent- 
ed that  there  was  no  building  nearer  to  his 
said  store  building  than  30  feet,  when.  In 
fact,  thwe  was  another  building  less  than  20 
feet  therefrom,  thereby  largely  increasing  the 
risk  assumed  by  appellant  without  its  knowl- 
edge or  consent,  either  at  the  time  of  issuing 
the  policy,  or  at  any  time  previous  to  the 
fire ;  and  In  this,  that  appellee  was  a  United 
States  postmaster  and  kept  the  post  ofllce  In 
Bald  building  at  the  time  of  making  his  said 
application,  which  fact  largely  increased  the 
risk,  and  was  concealed  from,  and  unknown 
by,  appellant  until  after  the  fire. 

In  Freeland's  Case,  No.  5,004,  the  complaint 
alleged  ownership  by  appellees  of  lot  7,  In 
block  H,  together  with  household  and  kitchen 
furniture  contained  in  said  building.  The 
policy  was  made  part  of  the  complaint.  In 
Its  answer  appellant  denied  that  appellees 
were  the  owners  of  said  lot  and  building. 
It  admitted  the  Issuance  of  the  policy,  but 
denied  liability  because  it  alleged  that  It  was 
obtained  by  fraud  and  misrepresentation  and 
concealment  of  material  facts  by  appellees, 
In  this,  that  in  their  application  for  Insurance, 
which  by  the  terms  and  conditions  of  the 
policy,  was  a  part  of  the  contract  of  insur- 
ance, the  appellees  represented  that  there  was 
no  building  within  100  feet  of  the  building  to 
t>e  insured,  when  in  fact  there  was  another 
building  less  than  10  feet  therefrom,  thereby 
largely  Increasing  the  risk  assumed  without 
the  knowledge  or  consent  of  appellant,  elQiec 
at  the  time  of  Issuing  the  policy  or  at  any 
time  previous  to  the  fire;  and.  In  this,  that 
in  said  application  appellees  represented  that 
the  building  was  occupied  as  a  private  board- 
ing house,  when  In  fact  it  was  occupied  and 
used  as  a  public  hotel  or  tavern,  by  reason  of 
which  the  risk  assumed  was  largely  Increased 
without  its  knowledge  or  consent  at  any  time; 
and  In  this,  that  in  said  application  appellees 
represented  that  said  building  was  occupied 
as  a  private  boarding  house,  when  in  fact  It 
was  also  used  as  a  general  store  for  the  sale 
of  merchandise,  and  at  that  time  contained 
some  $1,500  worth  of  merchandise,  and  was 
also  used  as  a  barber  shop,  all  under  one  roof 
and  described  In  said  application  as  one 
building,  thereby  increasing  the  risk  assumed 
without  the  knowledge  or  consent  of  appellant 
at  any  time. 

In  each  case,  both  in  the  pleadings  and  the 
proof,  it  was  shown  and  admitted  that,  as 
soon  as  appellant  ascertained  the  facts  set 
out  In  its  answers,  it  denied  its  liability,  and 
returned  the  premiums  received  by  it,  which 
were  refused  by  each  of  the  ai^ellees,  and 
Id  its  answers  again  tendered  them.  Goyne's 
title  to  the  property  Insured  was  not  put  in 
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Issue,  but  Bird's  and  Freeland  &  Bro.'s  were,  i 
The  proof  showed  that  neither  Bird  nor  Free- 
land  &  Bro.  were  the  owners  of  the  land  or 
lots  npon  which  the  Insured  buildings  were 
located.  In  Bird's  Case  the  policy  Insured 
a  bnlldlng  on  lot  8,  block  11,  in  the  town  of 
White,  and  certain  goods  while  contained 
therein.  Th?  proof  showed  that  all  the  land 
owned  by  Bird  was  lot  10,  In  block  E,  in  the 
town  of  White.  In  Freeland  &  Bro.'s  Case, 
the  policy  insured  a  private  dwelling  house 
and  contents  situate  on  lot  7,  in  block  H, 
In  the  town  of  White.  The  proof  showed 
that  all  the  land  they  owned  was  an  Indefi- 
nitely described  lot  9,  in  block  O,  and  an  in- 
definitely de8crll>ed  lot  8,  In  block  G,  in  Ash- 
ley county.  Ark.,  and  that  the  building  there- 
on was  a  imbllc  hotel  or  tavern,  and  not  a 
dwelling  house,  nor  a  private  boarding  house. 
These  facts'  are  not  disputed  anywhere  In  the 
record.  In  fact,  each  allegation  of  each  an- 
swer In  the  three  cases  was  clearly  proved, 
and  Is  not  disputed,  but  appellees  rely  wholly 
upon  the  fact  that  appellant's  agent  was  pres- 
ent, saw  the  proper^,  examined  the  deeds, 
and  made  out  the  applications  for  Insurance, 
and  that  therefore  appellant  Is  bound  by  his 
knowledge,  or  his  means  for  having  knowl- 
edge. They  testified,  with  perfect  uniform- 
ity, that  this  agent  was  an  entire  stranger  to 
them,  and  that  they  did  not  read,  nor  hear 
read,  nor  ask  to  have  read,  either  of  the  ap- 
plications, but  signed  them  upon  this  agent's 
assurance  that  they  were  all  right,  at  the 
same  time  admitting  that  they  knew  that 
they  could  not  get  the  insurance  unless  they 
signed  the  applications.  H.  J.  Freeland  said 
that  he  could  not  read  nor  write,  but  that 
his  brother,  who  was  his  partner,  could  do 
both,  and  that  he  signed  their  application. 
This  agent  was  only  authorized  to  solicit  and 
forward  applications  for  Insurance  and  col- 
lect the  premiums  therefor.  He  could  not 
Issue  policies,  nor  did  he  make  any  pretense 
of  being  a  general  agent  The  applications 
exhibited  with  the  answers  and  introduced 
as  evidence  clearly  state  that  the  company 
shall  not  be  held  liable  for  any  loss  or  dam- 
age, or  for  any  Insurance,  until  they  were 
received  and  approved  at  the  home  office.  In 
Little  Bock,  Ark.  Appellees  also  testified 
that  this  agent  asked  them  no  questions,  and 
that  they  made  no  answers,  but  simply  trust- 
ed the  whole  matter  to  him,  and  did  not  even 
see  him  make  out  the  applications. 

The  above  and  foregoing  statement  fairly 
presents  the  facts.  In  addition  thereto  it 
may  be  added  that  it  was  shown,  without 
dispute  that  each  matter  relied  upon  as 
avoiding  the  policy  was  well  known  to  the 
agent.  In  Goyne's  Case  the  agent  was 
shown  the  building  nearest  to  the  house 
where  the  property  Insured  was  located, 
was  fnlly  Informed  of  the  facts,  and  wrote 
the  application  containing  the  misstatement 
The  same  was  true  in  Bird's  Case  In  re- 
gard to  the  location,  and  the  agent  knew 


Bird  was  postmaster  and  kept  the  poet  office 
in  his  store,  and  he  (the  agent)  received 
mall  at  It;  the  same  facts  as  to  location 
existed  In  Freeland's  Case,  and  as  to  the 
representation  of  the.  building  being  used 
as  a  private  boarding  house,  when  in  fact 
It  was  a  hotel;  the  agent  stopped  at  the 
house  for  several  days,  slept  in  the  best  room 
and  on  the  only  feather  bed,  and  knew  the 
facts  concerning  the  character  of  the  house 
as  well  as  the  owner.  In  regard  to  the 
description  of  the  lots  in  Bird's  and  Free- 
land's  Cases  the  property  was  all  either  of 
them  owned  in  the  place,  was  pointed  out 
to  the  agent  and  he  was  given  the  deeds 
to  write  in  the  proper  description.  It  seems 
that  this  was  a  new  town  and  a  recent  plat 
had  been  made,  and  descriptions  were  un- 
certain, probably  not  in  conformity  to  the 
new  plat  The  agent  wrote  all  the  applica- 
tions on  Information  given  him.  No  false 
answers  were  made  to  him.  None  of  the  in- 
sured read  over  the  applications.  They  sign- 
ed them  without  reading  them.  All  had 
opportunity  to  read  them. 

The  following  clauses  in  the  applications 
and  policies  are  material  to  the  issues  pre- 
sented: "This  application  shall  be  consider- 
ed a  part  of  the  contract  for  Insurance  and 
a  warranty  by  the  applicant  and  It  is 
further  understood  and  agreed  that  this  as-  • 
soclatlon  will  not  be  bound  by  any  repre- 
sentations of  the  applicant  or  promise  of 
the  agent  or  solicitor  not  contained  herein; 
and  I  further  agree  that  the  answers  to 
all  questions  are  my  own,  or  by  my  express 
authority.  1  warrant  the  foregoing  appli- 
cation to  contain  a  full  and  true  description 
and  statement  of  the  condition,  situation, 
value,  occupation,  and  title  of  the  property 
proposed  to  be  Insured  in  the  Peoples'  Fire 
Insurance  Association  of  Arkansas,  and  I 
warrant  the  answer  to  each  of  the  foregoing 
questions  to  be  true,  full,  complete,  and  cor- 
rect and  the  same  shall  be  a  part  of  my 
policy  of  insurance  In  said  association." 
This  application  is  signed  by  appellee. 
Across  the  face  of  the  application,  in  red 
Ink,  is  the  following:  "Notice  to  applicant: 
This  association  will  not  be  bound  or  held 
liable  for  any  Insurance  this  application 
calls  for  until  this  application  is  received 
and  approved  by  the  association  at  its  home 
office  at  Little  Rock,  Ark." 

In  the  body  of  the  policy  are  the  following 
terms  and  condiOons:     'This  entire  policy 
shall  be  void  if  the  assured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any 
material    fact   or    circumstance   concerning 
this  insurance  or  the  subject  thereof;   or  If 
the  Interest  of  the  assured  in  the  property 
be  not  truly  stated  herein;    or  in  case  of 
any  fraud  or  false  swearing  by  the  Insured 
touching  any  matter  relating  to  this  insur- 
ance or  the  subject  thereof,  whether  before 
or  after  a  loss." 

Below   the  numbered   lines  are   the    fol- 
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lowing  terms  and  conditions :  "Special  refer- 
ence Is  had  to  insured's  application,  wtiich 
is  his  warranty,  and  is  the  basis  upon  which 
this  policy  ia  Issned,  and  is  made  a  part  of 
this  contract"  This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other 
provisions,  agreements,  or  conditions  as  may 
be  indorsed  hereon  or  added  hereto  at  the 
home  office,  and  no  officer,  agent  or  other 
repr^ntatiTe  of  this  association  shall  have 
power  to  waive  any  provision  or  condition 
of  this  policy,  except  such  as  by  the  terms 
of  this  policy  may  be  the  subject  or  agree- 
ment indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  liave 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under 
tills  policy  exist  or  be  claimed  by  the  Insured 
unless  so  written  or  attached." 

Daniel  W.  Jones  and  J.  H.  Hamlter,  for 
appellant  Oeo.  W.  Norman,  for  appellee 
Bird.  R.  E.  Craig  and  Pugh  &  Wiley,  for 
other  appellees. 

HILL,  O.  J.  (after  stating  the  facts). 
These  are  the  questions  involved  in  these 
cases:  May  an  Insurance  company  be  estop- 
ped by  the  conduct  of  its  agent  acting  within 
the  apparent  scope  of  his  authority  from 
availing  itself  of  a  false  answer  to  a  mate- 
rial question  or  other  breach  of  warranty 
or  violation  of  the  provisions  of  the  applica- 
tion or  policy  notwithstanding  clauses  In  the 
application  or  policy  to  the  effect  that  the 
company  shall  not  tie  bound  by  any  such 
conduct  or  representation  of  its  agent?  And, 
if  such  estoppel  is  available,  may  it  be  prov- 
ed by  parol  evidence  in  the  face  of  clauses 
in  the  policy  or  application  to  the  effect  that 
no  waiver  shall  be  effective  unless  indorsed 
in  writing  on  the  policy  at  the  home  office 
of  the  company? 

The  leading  case  for  many  years  upon 
the  subject  was  the  case  of  Insurance  Co.  v. 
Wilkinson,  18  Wall.  (U.  S.)  222,  20  L.  Ed. 
617.  The  opinion  was  delivered  by  Mr.  Jus- 
tice Miller,  and  concurred  in  by  the  entire 
court  Mr.  Justice  Miller  said :  "If,  how- 
ever, we  suppose  the  party  malting  the  in- 
surance to  have  been  an  individual,  and  to 
have  been  present  when  the  application  was 
signed,  and  soliciting  the  assured  to  make 
the  contract  of  insurance,  and  that  the  In- 
surer himself  wrote  out  all  these  repre- 
sentations, and  was  told  by  the  plalntift  and 
his  wife  that  they  knew  nothing  at  all  of 
this  particular  subject  of  inquiry,  and  that 
they  refused  to  make  any  statement  about 
it,  and  yet  knowing  all  this,  wrote  the  re- 
presentation to  salt  himself,  it  is  equally 
clear  that  for  the  insurer  to  insist  that  the 
policy  Is  void  because  It  contains  this  state- 


ment would  be  an  act  of  bad  faith  and  of 
the  grossest  injustice  and  dishonesty.  And 
the  reason  for  this  is  that  the  representation 
was  not  the  statement  of  the  plaintiff,  and 
that  the  defendant  knew  it  was  not  when  be 
made  the  contract;  and  that  it  was  made 
by  the  defendant  who  procured  the  plain- 
tiff's signature  thereto.  It  is  ,ln  precisely 
such  cases  as  this  that  courts  of  law  in 
modem  times  have  introduced  the  doctrine 
of  equitable  estoppels,  or,  as  it  is  sometimes 
called,  est«H>pels  In  pals.  The  principle  Is 
that  where  one  party  has  by  his  representa- 
tiopa  or  his  conduct  induced  the  other  party 
to  a  transaction  to  give  blm  an  advantage 
which  It  would  be  against  equity  and  good 
conscience  for  him  to  assert  he  would  not 
In  a  court  of  Justice  be  permitted  to  avail 
himself  of  that  advantage.  And  although 
the  cases  to  which  this  principle  Is  to  be  ap- 
plied are  not  as  well  defined  as  could  be 
wished,  the  general  doctrine  Is  well  under- 
stood, and  is  applied  by  courts  of  law  as 
well  as  equity  where  the  technical  advantage 
thus  obtained  is  set  up  and  relied  on  to 
defeat  the  ends  of  Justice  or  establish  a  dis- 
honest claim.  It  has  been  applied  to  the 
precise  class  of  cases  of  the  one  before  us 
In  numerous  well-considered  Judgments  by 
the  courts  of  this  country." 

In  Insurance  Co.  v.  Brodie,  52  Ark.  11,  11 
S.  W.  1016,  this  court  followed  Insurance 
Company  v.  Wilkinson  and  quoted  largely 
from  the  opinioa  After  quoting  from  this 
opinion  the  court  proceeded  to  review  the 
authrities  of  other  courts  upon  the  subject 
and  concluded  that  the  Insurance  company 
was  estopped  from  taking  advantage  of  the 
falsity  of  an  answer  where  Its  agent  knew  it 
was  false,  and  had  notice  of  the  falsity  at 
the  time  It  was  made,  and  the  court  further 
said  in  that  case,  and  cited  to  support  It 
many  authorities,  that  the  waiver  may  be 
proved  by  either  written  or  oral  evidence  not- 
withstanding the  declaration  In  the  policy  to 
the  contrary.  If  this  case  is  followed,  there 
would  be  no  question  but  what  the  Judgm^its 
in  these  cases  should  be  affirmed,  for  In  prin- 
ciple the  answers  are  of  exactly  the  same 
character  as  In  the  Brodie  Case.  The  Su- 
preme Court  of  the  United  States  In  Northern. 
Assurance  Company  v.  Grand  View  Bidg. 
Ass'n,  183  U.  S.  808,  22  Sup.  Ct  138,  46  L. 
Ed.  218,  has  decided  these  questions  other- 
wise. Mr.  Justice  Shiras  delivered  the  opin- 
ion of  the  court  and  the  case  of  Insurance 
Go.  V.  Wilkinson  and  the  other  cases  In  the 
Supreme  Court  of  the  United  States  along 
the  same  line  were  "distinguished"  In  name, 
but  in  fact  were  overruled,  and  the  Wilkin- 
son Case  was  almost  in  terms  overruled. 
Part  of  Its  language  was  disapproved  without 
designating  what  part  went  under  the  ban. 
The  fact  that  the  Supreme  Court  of  tlie 
United  States  has  decided  differently  from 
this  court  upon  a  question  of  general  law 
calls  for  a  careful  examination  of  the  quen- 
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tlon  In  order  to  see  If  error  has  been  commit- 
ted, and  if  possible  to  obtain  uniformity  of 
decision  upon  important  questions  constantly 
arising  In  both  federal  and  state  courts. 
After  a  review  of  the  authorities,  Mr.  Justice 
Siiiras  stated  the  position  of  the  court  as  fol- 
lows:  "They  may  be  briefly  stated  thus: 
That  contracts  in  writing,  if  In  unambiguous 
terms,  must  be  permitted  to  speal^  for  them- 
Belves,  and  cannot,  by  the  courts,  at  the  instance 
of  one  of  the  parties,  be  altered  or  contradicted 
by  parol  evidence,  unless  in  case  of  fraud 
or  mutual  mistake  of  facts;  that  this  prin- 
ciple is  applicable  to  cases  of  insurance  con- 
tracts as  fnlly  as  to  contracts  on  other  sub- 
jects; that  provisions  contained  in  Are  in- 
surance policies,  that  such  a  policy  shall  be 
void  and  of  no  effect  if  other  Insurance  is 
placed  on  the  property  In  other  companies, 
without  the  knowledge  and  consent  of  the 
company,  are  usual  and  reasonable;  that  It 
Is  reasonable  and  competent  for  the  parties 
to  agree  that  such  knowledge  and  consent 
shall  be  manifested  4n  writing,  either  by  In- 
dorsement upon  the  policy  or  by  other  writ- 
ing ;  that  it  is  competent  and  reasooable  for 
Insurance  companies  to  make  it  matter  of  con- 
dition in  their  policies  that  their  agents  shall 
not  be  deemed  to  have  authority  to  alter  or 
contradict  the  express  terms  of  the  policies 
as  executed  and  delivered;  that  where  fire 
Insurance  policies  contain  provisions  whereby 
agents  may,  by  writing  indorsed  upon  the 
policy  or  by  writing  attached  thereto,  ex- 
press the  company's  assent  to  other  Insurance, 
such  limited  grant  of  authority  is  the  measure 
of  the  agent's  power  in  the  matter,  and  where 
such  limitation  Is  expressed  In  the  policy, 
executed  and  accepted,  the  Insured  Is  pre- 
sumed as  a  matter  of  law  to  be  aware  of  such 
limitation;  that  Insurance  companies  may 
waive  forfeiture  caused  by  nonobservance 
of  such  conditions;  that  where  waiver  is 
relied  on,  the  plaintiff  must  show  that  the 
company,  with  knowledge  of  the  facts  that 
occasioned  the  forfeiture  dispensed  with  the 
observance  of  the  condition ;  that  where  the 
vv-aiver  relied  on  is  an  act  of  an  agent,  it  must 
be  shown  either  that  the  agent  had  express 
authority  from  the  company  to  make  the 
vrniver,  or  that  the  company  subsequently, 
with  knowledge  of  the  facts,  ratified  the 
action  of  the  agent."  This  position  does  not 
commend  itself  as  sound  in  principle. 

Insurance  contracts  are  not  as  a  rule  made 
like  other  contracts.  They  are  prepared  by 
one  party  to  the  contract,  and  the  other  party 
tbereto  has  no  opportunity  to  deal  with  his 
contractor  as  to  the  terms,  conditions,  and 
limitations  of  the  contract  The  only  option 
open  to  him  Is  to  contract  or  not  to  contract, 
and  when  he  contracts  it  is  upon  terms  pre- 
pared In  advance  by  the  other  party,  and  re- 
duced to  printed  form  which  Is  sought  to  be 
as  unchangeable  as  the  laws  of  the  Medes  and 
Persians.  To  procure  these  contracts  of  in- 
snrance  agents  are  sent  forth  whose  duties 
are  limited  to  procuring  Insurance,  and  var- 
96  S.W.-24 


lous  clauses  are  Inserted  in  policies  and  in  the 
applications  therefor  disabling  the  agent  from 
binding  the  company  in  any  manner  not 
stipulated  in  the  policy.  Can  one  party  to  a 
contract  thiu  prevent  himself  being  bound  by 
the  ordinary  principles  governing  principal 
and  agent?  If  a  man  sends  forth  an  agent 
and  clothes  him  with  authority  to  do  cer- 
tain acts,  his  acts  within  the  scope  of  that 
authority  are  binding  upon  the  principal; 
and,  moreover,  if  be  clothes  him  with  ap- 
parent authority  to  do  certain  acts  and 
privately  instructs  him  to  the  contrary,  and 
the  agent  proceeds  to  do  those  acts  within  the 
apparent  scope  of  his  authority,  but  contrary 
to  his  private  Instructions,  still  the  principal 
is  Iwund.  When  an  agent  does  anything 
within  the  real  or  apparent  scope  of  his 
authority,  it  is  much  the  act  of  the  prin- 
cipal as  if  done  by  the  princpal  himself. 
These  ore  fundamental  doctrines  in  the 
law  of  principal  and  agent  and  have 
been  applied  in  every  court  where  the 
common  law  prevails.  When  a  person  does 
an  act  or  makes  a  representation  which  leads 
another  person  to  a  certain  course  of  conduct 
which  he  would  not  otherwise  have  pursued, 
the  party  causing  this  action  Is  estopped  to 
take  advantage  of  anything  contrary  in  fact 
to  his  misleading  conduct  or  representation. 
Courts  of  law  as  well  as  of  equity  apply  the 
doctrine  of  equitable  estoppel  or  estoppel  In 
pais.  As  was  stated  by  Mr.  Justice  Miller  in 
the  Wilkinson  Case,  and  the  cases  cited  In 
the  footnote  thereto,  that  principle  prevails 
generally.  The  application  of  these  familiar 
doctrines  of  agency  and  estoppel  to  Insurance 
contracts  and  Insurance  agents  necessarily 
sustains  the  decision  in  the  Wilkinson  Case 
and  in  the  Brodle  Case.  It  will  not  do  to 
say  that  an  agent  can  go  forth  clothed  on  the 
one  hand  with  authority  for  insuring,  and  on 
the  other  handi  is  disabled  from  binding  the 
company  In  regard  to  the  Insurance  which  be 
is  procuring.  The  scope  of  his  authority  is 
to  obtain  that  insurance,  and  for  that  purpose 
he  Is  furnished  with  applications  and  usually 
with  policies.  His  business  Is  to  have  those 
applications  filled  out  truthfully,  to  the  end 
that  an  Insurance  contract  or  policy  be  ob- 
tained by  the  applicant  If  the  company 
clothes  him  with  that  power  It  is  necessarily 
bound  by  his  action  in  performing  that  power. 
If  be  has  sufficient  power  to  obtain  benefits 
for  his  company  In  this  particular  matter 
he  has  power  to  Impose  liability  upon  the 
company  in  the  very  matter  in  which  he  is 
entrusted  with  the  power.  The  power  to  act 
for  the  company  in  a  particular  case  gives 
the  power  to  bind  In  that  selfsame  instance. 
One  cannot  be  disassociated  from  the  other. 
In  Fidelity  Mutual  Life  Ins.  Co.  v.  Bussell 
(Ark.)  86  S.  W.  814,  it  was  pointed  out  tliat 
this  court  had  always  confined  the  waiver 
by  an  agent  to  an  act  within  the  scope  of  the 
authority  conferred,  and  to  a  matter  which 
could  be  waived,  and  the  decisions  in  this 
court  to  that  effect  are  therein  cited.    There- 
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fore  these  decisions  each  In  its  own  way 
seems  to  sustain  the  principle  of  the  Brodle 
Case  and  Is  antagonistic  to  this  new  doctrine 
In  the  Supreme  Court  of  the  United  States. 

Can  such  an  estoppel  or  waiver  be  proved 
by  parol?  The  courts  excluding  the  estoppels 
nnd  waivers  do  so  upon  the  rule  against  vary- 
ing and  contradicting  a  written  contract  by 
parol  as  well  as  upon  sustaining  the  con- 
tractanl  right  to  exclude  such  estoppels 
and  waivers.  No  court  has  been  found  which 
holds  the  estoppel  or  waiver  available  which 
excludes  parol  evidence  to  prove  It  Some 
rest  the  omission  upon  the  theory  of  fraud 
or  mistake  to  prove  which  parol  evidence 
is  always  admissible;  others  rest  it  ui>on 
the  theory  that  an  estoppel  against  the  con- 
tract or  a  waiver  of  its  terms  is  not  varying 
or  contradicting  the  written  instrument  In 
the  one  Instance  the  writing  cannot  be  assert- 
ed, and  in  the  other  it  Is  no  longer  in  force 
because  abrogated  by  the  waiver.  The  court 
Is  convinced  that  the  reasoning  In  Assurance 
Co.  V.  BIdg.  Association  Is  not  sound  and 
should  not  be  followed,  and  that  the  Brodle 
Case,  following  the  Wilkinson  Case,  states 
the  true  rule  In  such  matters.  The  court 
is  reinforced  in  that  opinion  by  the 
decisions  of  many  other  courts  on  the 
same  subject  since  the  decision  of  As- 
surance Co.  V.  Building  Ass'n.  In  Thomp- 
son V.  Traders'  Ins.  Co.  the  Supreme  Court 
of  Missouri  said:  "But  the  defendant  re- 
lies upon  the  case  of  Northern  Assurance  Co. 
V.  Grand  View  Building  Ass'n,  decided  by 
the  Supreme  Court  of  the  United  States,  on 
January  6,  1902,  and  reported  in  188  U.  S. 
808,  22  Sup.  Ct.  133,  46  L.  Ed.  213,  and  upon 
a  number  of  like  cases  In  other  Jurisdictions, 
and  upon  the  authority  of  those  decisions 
contends  that  the  Missouri  rule  Is  wrong,  be- 
cause every  principal,  insurance  company 
as  well  as  individual,  has  a  right  to  limit  the 
power  and  authority  of  his  agent,  and  Is 
not  bound  by  any  act  of  the  agent  in  excess 
of  his  power. 

With  every  possible  respect  for  the  courts 
whose  decisions  are  cited,  and,  also  for  the 
learning  of  the  able  counsel  for  the  defendant 
In  this  case,  It  Is  only  necessary  to  say  that 
the  Missouri  rule  does  not  impair  the  power 
of  a  principal  to  limit  the  authority  of  bis 
agent  nor  does  It  bind  the  principal  for  the 
acts  of  the  agent  done  in  excess  of  the 
power  conferred  on  the  agent.  On  the  con- 
trary, it  holds  the  principal  liable  Just  as  far, 
and  no  further,  as  he  has  made  himself  re- 
sponsible. It  measures  the  responsibility 
of  the  principal  for  the  acts  of  the  agent 
not  alone  by  the  terms  of  the  original  power 
conferred  on  the  agent  but  also  by  the  sub- 
sequent power,  written  or  parol,  expressly 
conferred,  or  such  as  is  necessarily  implied 
from  the  conduct  of  the  principal,  and  of  his 
agent  with  his  knowledge,  and  from  their 
course  of  business  with  third  persons,  and 
which  conduct  and  course  of  business  estop 


the  principal  from  denying  the  power  of  the 
agent  to  do  the  particular  act  relied  on,  al- 
beit the  power  to  do  that  act  was  not  con- 
ferred, but  on  the  contrary,  was  expressly 
denied  to  the  agent  by  the  original  contract 
In  other  words,  the  Missouri  cases  give  full 
effect  to  the  contractual  power  of  the  princi- 
pal to  limit  the  authority  of  his  agent  In 
the  original  appointment  or  at  any  other 
time,  but  those  cases  also  give  like  effect  to 
all  subsequent  powers  conferred  by  the  prin- 
cipal upon  his  agent  either  expressly,  or  by 
Implication,  or  by  estoppel,  notwithstanding 
such  powers  are  in  conflict  with,  in  deroga- 
tioa  of,  or  in  enlargement  of,  the  powers 
originally  conferred.  And  this  rests  upon  the 
doctrine  that  In  each  instance  the  prin- 
cipal binds  himself,  not  that  the  agent  binds 
the  principal  beyond  his  power  to  bind 
him.  The  act  of  the  principal  limiting  the 
power  of  the  agent  is  not  irrevocable  at  the 
will  of  the  principal.  As  the  principal  has 
the  freedom  to  contract  to  impose  the  limit- 
ations upon  the  power  and  authority  of  the 
agent  iu  the  first  place,  so  also  the  principal 
has  the  freedom  to  contract  to  remove, 
abolish,  alter,  diminish,  or  increase,  the 
limitations  originally  imposed  upon  the  pow- 
er of  the  agent  and  this  the  principal  may 
do  In  any  manner  that  in  law  will  be  bind- 
ing upon  him,  but  in  every  case  It  is 
the  act  of  the  principal,  that  the  law 
simply  enforces,  and  not  the  unauthor- 
ized act  of  an  agent  done  in  excess  of  the 
authority  conferred.  The  cases  relied  oa  by 
defendant  fail  to  compel  conviction  or  to  be 
accepted  as  authority  in  other  Jurisdictions, 
because  they  lose  sight  of  these  fundamen- 
tal principles  of  law."  169  Mo.  24,  68  S.  W. 
801. 

The  Supreme  Court  of  Appeals  of  Virginia 
in  Insurance  Co.  v.  Richmond, Mica  Co.  (Va.) 
46  S.  E.  463,  Bald:  "Much  reliance  has  been 
placed  by  counsel  for  the  plaintiff  in  error  up- 
on the  opinion  of  Mr.  Justice  Shiras  in  the 
case  of  Northern  Assurance  Company  v. 
Grand  View  Bldg.  Ass'n,  183  U.  S.  308,  22 
Sup.  Ct  133,  46  L.  Ed.  214,  reversing  the 
Judgment  of  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit.  While  the  pronouBCe- 
ments  of  that  great  court  must  always  coih- 
mand  the  highest  respect,  Its  judgment  In  the 
particular  case  is  deprived  of  much  value 
as  a  precedent  by  the  circumstance  that  it 
Is  not  In  harmony  with  m^ny  former  de- 
cisions of  that  court,  and  that  the  Chief  Jus- 
tice, Mr.  Justice  Harland  and  Mr.  Justice 
Feckham  did  not  concur  in  the  opinion  of 
the  majority.  Since  that  decision  was 
rendered  Mr.  Justice  Shiras  has  retired  from 
the  bench,  and  been  succeeded  by  Mr.  Justice 
Day,  who  presided  in  the  Circuit  Court  of 
Appeals  in  the  case  of  Queen  Ins.  Co.  v. 
Union  Bank  &  Trust  Co.,  Ill  Fed.  690,  49 
C.  C.  A.  555,  where  a  different  conclusion 
was  reached.  So  there  are  now  on  that 
bench  at  least  tour  Justices  who  oitertaln 
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▼lews  oppo-sed  to  those  of  the  majority, 
as  expressed  in  the  case  referred  to.  lu  this 
state  of  the  law,  this  court  can  hardly  be 
expected  to  abandon  its  own  well-consldered 
precedents  to  follow  the  questionable  rul- 
ing of  another  tribunal." 

The  Court  of  Appeals  of  Kentucky  In 
German-American  Ins.  Co.  v.  Yellow  Poplar 
Lumber  Co.  (Ky.)  84  S.  W.  551,  said:  "The 
fact  that  the  contract  provides  that  no  sub- 
sequent agreement  shall  be  valid  unless  In 
writing  and  endorsed  on  the  policy  does  not 
change  the  rule,  for  this  part  of  the  contract 
stands  like  any  other  part  of  It,  and  may  be 
changed  by  a  subsequent  parol  agreement, 
Just  as  any  other  provision  of  the  contract 
may  be  subsequently  modified.  This  rule  is 
supptfrted  by  the  previous  cases  referred  to, 
and  by  the  decisions  of  a  majority  of  the 
states.  Appellant  relies  very  strenuously  up- 
on an  opinion  of  the  Supreme  Court  of  the 
United  States,  the  case  of  Northern  Ins.  Co. 
T.  Grand  View,  etc.,  Ass'n,  183  C  S.  308,  22 
Sup.  Ct.  133,  46  h.  Ed.  213.  Deference  and 
great  respect  Is  always  due  this  exalted  tri- 
bunal, but  in  this  case  it  should  be  borne  in 
mind  that  the  Supreme-  Court  was  not  con- 
struing a  provision  of  the  Constitution  of  the 
United  States,  an  Act  of  Congress  a  treaty, 
or  giving  an  exposition  of  law  upon  which 
Its  Judgment  .would  be  final  and  conclusive 
bere  and  elsewhere.  The  court  was  dealing 
with  a  question  of  general  jurisdiction,  upon 
which  it  was  privileged,  as  this  court  Is 
privileged,  to  exercise  an  Independent  judg- 
ment It  is  no  new  thing  for  this  court 
and  the  honorable  Supreme  Court  to  be 
In  disagreement  upon  questions  of  gen- 
eral law.  To  review  the  long  line  of  authori- 
ties In  Kentucky,  and  bring  them  In  accord 
with  the  conclusion  reached  by  the  Supreme 
Court  of  the  United  States  in  the  case 
quoted  above,  would  be  to  confess  previous 
inability  of  this  court  to  make  and  declare 
the  law  governing  the  rights  and  responsibil- 
ities of  insurance  companes  and  their  patrons 
In  this  state." 

The  Supreme  Court  of  Illinois  In  Orient 
Ins.  Co.  V.  McKnight  (111.)  64  N.  E.  339,  said: 
"Counsel  for  appellant  have  referred  to  cases 
holding  otherwise.  Including  Northern  As- 
surance Co.  V.  Grand  View  BIdg.  Ass'n,  de- 
cided by  the  Supreme  Court  of  the  United 
States,  at  its  October  term,  1901,  by  a  divided 
court  (183  U.  S.  308,  22  Sup.  Ct.  133,  46  L. 
Ed.  213);  but  wb  have  adopted  a  different 
rule  In  this  state,  and  It  must  be  applied  in 
tbls  case."  The  Appellate  Division  of  the 
Supreme  Court  of  New  York  pursued  a  like 
course  in  Benjamin  v.  Insurance  Co..  80  N.  Y. 
Supp.  256,  but  that  was  not  the  court  of  last 
resort,  and  hence  was  not  at  liberty  to  change 
tbe  rule,  if  desii'ed.  The  same  is  true  of  the 
Ck)urt  of  Civil  Appeals  In  Texas  in  Insurance 
Co.  V.  Nichols.  72  S.  W.  440. 

More  notable  than  any  of  these  cases  is 
tbe  case  of  Grand  View  Bldg.  Ass'n  v.  North- 


em  Assurance  Co.  in  the  Supreme  Court  of 
Nebraska  (102  N.  W.  246),  beUig  the  same 
case  decided  by  the  Supreme  Court  of  the 
United  States,  In  183  U.  S.  308,  22  Sup.  Ct 
133,  46  L.  Ed.  213,  heretofore  referred  to, 
which  was  brought  in  the  form  of  a  chancery 
proceeding  after  the  Supreme  Court  of  the 
United  States  had  decided  in  favor  of  tbe 
insurance  company.  The  Nebraska  court 
In  102  N.  W.  246,  said:  "From  the  final  de- 
cision in  the  former  action,  4  out  of  the  9 
Judges  of  the  United  States  Supreme  Court 
dissented.  The  opinion  of  the  majority,  be- 
ing the  adherence  to  the  letter  of  an  anti- 
quated and  worn-out  technical  formality, 
seems  to  us  to  be  an  Ironical  commentary 
upon  the  oft-repeated  judicial  hoast  that  tbe 
law  Is  a  progressive  science,  and  that  the 
courts  are  continually  adapting  their  process- 
es and  proceedings  to  changing  social  business 
needs  and  customs.  Either  so,  or  else,  as  we 
consider,  the  court  fell  into  a  still  more  griev- 
ous error.  The  familiar  maxim  that  equity 
regards  that  as  having  been  done  which  was 
agreed  to  be  done  and  ought  In  good  con- 
science to  have  been  done,  has  not  for  a  long 
time  been  a  stranger  in  courts  of  law  In 
cases  In  which  equitable  matters  are  prop- 
erly in  Issue."  Mr.  Robert  J.  Brennan  wrote 
a  review  of  this  Nebraska  case  in  60  Cent 
Law  J.  484. 

The  Supreme  Court  of  Appeals  of  West 
Virginia  in  Maupin  v.  Insurance  Co.,  53  W. 
Va.  557,  45  S.  E.  1003,  followed  the  Northern 
Assurance  Case.  Judge  Poffenbarger  filed 
a  dissenting  opinion,  reviewing  at  great 
length  the  Northern  Assurance  Case  and  dis- 
agreeing with  it  Fifteen  months  later  the 
same  question  came  before  the  court  again 
In  Medley  v.  Insurance  Co.,  55  W.  Va.  344, 
47  S.  E.  101.  Judge  Poffenbarger  wrote  the 
opinion  this  time  and  had  secured  two  of  his 
brethem  to  agree  with  iilm,  and  the  former 
decision  was  overruled;  two  of  the  judges 
dissenting.  A  somewhat  careful  Investiga- 
tion fails  to  discover  any  decision  following 
the  Northern  Assurance  Case  except  the  fed- 
eral and  territorial  courts  which  are  con- 
cluded by  it,  save  only  West  Virginia,  and  as 
stated,  it  quickly  receded  from  that  position. 

One  of  the  best  discussions  of  this  question 
is  to  be  found  in  Stemaman  v.  Met.  Life  Ins. 
Co.,  170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318. 
88  Am.  St  Rep.  625,  decided  in  the  month 
following  the  decision  in  Northern  Assurance 
Case,  but  evidently  without  having  seen  that 
decision.  The  majority  of  the  court  reached 
the  same  conclusion  as  did  this  court  In  the 
Brodle  Case,  the  minority  opinion  was  writ- 
ten by  Chief  Judge  Alton  B.  Parker.  The 
two  theories  are  well  presented  In  that  case. 

Mr.  Ashley  Cockrill  in  an  interesting  and 
instructive  address  before  the  Arkansas  Bar 
Association  at  its  1905  session  (page  62)  re- 
viewed the  history  of  Northern  Assurance 
Co.  V.  Building  Ass'n  and  strongly  supported 
It    His  address  furnishes  a  careful  survey  of 
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the  dedslona  on  tbis  question  before  and  after 
the  rendition  of  tbU  decision  and  bis  Investi- 
gation bos  lightened  the  labor  of  this  exam- 
ination of  the  cases.  In  addition  to  the 
cases  heretofore  cited,  which  bare  not  fol- 
lowed the  decision  of  the  Supreme  Court  of 
the  United  States,  and  which  have  been  de- 
cided since  that  decision,  are  the  following, 
all  of  which  sustain  the  position  here  taken. 
Most  of  these  cases  are  found  In  Mr.  Cock< 
rill's  article,  but  some  are  more  recent  Fire 
Ass'n  T.  Yeagley  (Ind.  App.)  72  N.  E.  1035; 
Vesey  t.  Com.  Union  Ass'n  Co.  (S.  D.)  101 
N.  W.  1074;  Fire  Ass'n  t.  Masterson  (Tex. 
Civ.  App.)  83  S.  W.  49;  Nute  v.  Hartford  Fire 
Ins.  Co.  (Mo.  App.)  83  S.  W.  83;  CJontinental 
Ins.  Co.  V.  Thomasson  (Ky.)  84  S.  W.  546; 
Madden  v.  Phoenix  Ins.  Co.,  70  S.  C.  295, 
49  S.  E.  855;  Foster  v.  Insurance  Co.  (Wash.) 
79  Pac.  708;  Ohio  Farmer  Ins.  Co.  v.  Vogel 
(Ind.  App.)  73  N.  B.  612;  Johnson  ▼.  JEtna 
Fire  Ins.  Co.  (Qa.)  61  S.  E.  339;  Rellly  v. 
Empire  Life  Ins.  Co.  (Sup.)  90  N.  y.  Supp. 
p.  866;  German-American  Ins.  Co.  v.  Yeag- 
ley (Ind.  Sup.)  71  N.  E.  897.  In  the  cases  of 
Spalding  V.  New  Hampshire  Fire  Ins.  Co. 
(N.  H.)  52  Atl.  858,  the  authorities  upon  this 
subject  are  fully  reviewed  and  It  Is  there 
shown  that  the  great  weight  of  the  American 
authority  sustains  the  position  taken  by  this 
court,  and  since  that  time  many  more  de- 
cisions have  been  rendered  upon  the  same 
side  of  the  question. 

It  is  unfortunate  that  the  Supreme  Court 
of  the  United  States  should  take  this  depart- 
ure. It  puts  In  force  a  different  rule  on  the 
same  subject  In  federal  courts  than  Is  in 
force  In  the  great  majority  of  the  state 
courts,  and  such  a  condition  Is  to  be  regretted. 
But  to  avoid  this  situation  it  cannot  be  ex- 
pected that  the  state  courts  should  abandon 
their  own  decisions  which  were  frequently 
bottomed  upon  the  doctrine  announced  from 
an  undivided  court  in  the  opinion  written  by 
that  great  jurist,  Mr.  Justice  Miller  In  the 
Wilkinson  Case,  and  change  because  that 
court  has  changed.  Especially  reluctant 
should  the  state  courts  be  to  do  so  where  as 
In  this  state  the  other  doctrine  has  become 
woven  Into  the  jurisprudence  of  the  state 
and  should  not  be  changed  except  for  the 
weightiest  reasons.  The  law  must  adjust  It- 
self to  new  conditions  arising  In  the  commer- 
cial and  industrial  growth  of  the  country,  and 
the  flexibility  of  the  common  law  has  always 
been  one  of  Its  sources  of  strength.  It  be- 
came the  duty  of  the  courts  to  adjust  and 
adapt  to  these  new  questions  arising  from  a 
new  method  of  contracting  and  conducting 
affairs  the  elemental  principles  governing  the 
subject-matter  so  as  to  effect  Justice  and  to 
prevent  the  rules  of  law  becoming  engines 
of  oppression  or  injustice.  The  adaptation 
of  the  doctrine  of  estoppel  and  the  usual  rules 
applicable  to  principal  and  agent  to  these  in* 
surance  contracts  was  meeting  with  element- 
al principles  the  exigencies  of  the  case.  To 
deny  application  to  them  after  being  so  long 


in  force  in  iMtb  federal  and  state  coorts  ti  i 
retrogression  which  tills  court  decUnes  to 
make. 
The  judgments  are  affirmed.    . 

McCULLOCH,  J.,  nonpartlcipating. 


MARTIN,  County  Treasurer,  r.  UTATB,    I* 

Use  of  SCOTT  COUNTY. 
(Supreme  Court  of  Arkansas.    Jane  4,  1006.) 

1.  Counties— Deposit   of   Couhty  Fhsds- 
BiDS— Filing  and  Afpbovai.  of  Bond. 

In  Acts  1905.  p.  412,  providing  for  the 
depositing  of  county  funds  in.  the  bank  offer- 
ing to  pay  the  highest  rate  of  interest,  die 
£rovision  that  the  county  court  shall  require  a 
and  to  be  filed  with  each  bid,  which  bosd 
shall  be  approved  by  the  court,  is  maodatoir, 
80  that  an  order  of  court  directing  tlie  deposit 
of  the  funds  in  a  bank  which  had  filed  no 
bond  when  it  made  its  bid,  and  the  l>ond  of 
which  when  filed  was  approved  by  the  jad;( 
in  vacation,  was  void. 

[EJd.  Note.. — For  cases  in  point,  see  vol.  13. 
Cent.  Dig.  Ounties,  (  223.] 

2.  CoNSTiTUTioNAi.  Law— Vauditt  of  Stat- 
X7TB— Necessity  of  Conbtbuctioh. 

The  constitutionality  of  a  statute  will  not 
be  determined  when  the  decision  can  be  rested 
on  some  other  ground. 

[Ed.  Note. — For  cases  in  point,  see  wl.  10, 
Cent.  Dig.  Constitutional  Law,  S  43.] 

Appeal  from  Circuit  Court,  Scott  Conntr; 
Styles  T.  Bowe,  Judge. 

Proceedings  under  Acta  JS05,  p.  412,  t» 
obtain  bids  for  the  deposit  of  tbe  eoostj 
funds  of  Scott  county,  in  which  an  order 
was  entered  requiring  John  M.  Martin,  u 
county  treasurer,  to  deposit  tbe  funds  in  t 
certain  bank.  On  bis  failure  to  do  so,  suit 
was  Instituted  by  tbe  state,  to  the  use  of 
Scott  county,  on  tbe  official  bond  of  tlie 
treasurer,  and  judgment  was  rendered  ugamsi 
him.  From  both  the  order  and  Judgnen!, 
Martin  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  action  ami 
vacate  tbe  order. 

The  General  Assembly  of  1905  passed  u 
act  (Acts  1905,  p.  412)  providing,  to  snl)- 
stance:  That  the  treasurer  and  collector  of  • 
Scott  county  deposit  all  county  funds  in 
their  possession  In  the  bank  in  Scott  conntT 
which  will  pay  the  highest  rate  of  taterefl 
on  dally  balances  of  the  same;  provided  tli)t 
tbe  bank  receiving  said  funds  make  a  good  and 
sufficient  bond  equal  to  1%  times  the  amoont 
of  cash  that  is  held  at  any  time  during  anj 
year,  to  be  approved  by  the  county  comt 
That  each  stockholder  of  the  bank  recelvia? 
said  funds  be  Jointly  and  severally  liable; 
that  tbis  liability  shall  not  relieve  the  bondi^ 
men  of  the  treasurer  or  collector  from  lisbi'- 
ity  for  said  funds,  except  In  case  of  loss  of 
funds  deposited  in  a  bank,  as  provided  Id 
the  act  The  county  court  shall  annnall.v 
make  an  order  for  the  deposit  of  funds  after 
advertising  for  bids.  The  section  contaia- 
ing  these  provisions  concludes  as  follows: 
"Tbe  court  siiall  require  a  good  and  suffidect 
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bond  to  be  filed  with  each  bid;  provided  no 
order  of  deposit  be  made  by  the  court  for 
a  longer  period  than  the  second  Monday  In 
July   In  each  year,   after  notice  has  been 
given  as  provided  In  this  act"    It  Is  also  pro- 
vided that  the  treasurer  and  collector  shall, 
within  five  days  after  the  order  Is  made,  de- 
posit the  public  funds  In  the  designated  bank. 
Then    follow    provisions    rendering   the    of- 
ficers guilty  of  a  misdemeanor  In  oflSce  for 
failure  to  comply  with  such  order,  and  pro- 
vides for  fines  and  penalties  against  them  and 
vacation  of  their  offices.     The  county  Judge 
gave  notice  In  conformity  to  the  act  and 
received  a  bid  from  the  First  National  Bank 
of  Waldron  to  pay  4  per  cent  per  annum 
on  the  county  funds.    T.  G.  Bates,  a  tax- 
payer, filed  remonstrance.     The  court  con- 
Bldered  the  bid  and  the  remonstrance  and 
made  an  order  requiring  the  money  deposit- 
ed In  the  said  bank,  and  Bates  excepted  to 
the  order  and  filed  affidavit  and  bond  for 
appeal.     Subsequently  the  treasurer  Martin 
obtained  an  appeal  and  adopted  Bates'  remon- 
strance.    The  order  Is  as  follows:    "In  the 
Matter  of  Bids   for  the   County  Funds  by 
the  First  National  Bank  of  Waldron.   Hemon- 
Btrance  by  T.  d.  Bates.     Now  on  this  day, 
this  cause   coming  on   to   be  heard,   comes 
M.  C.  Malone,  cashier  of  the  First  National 
Bank  of  Waldron,   In  person,   and  offers  4 
per  <ent  dally  deposits  or  balances  of  county 
funds,  and  thereupon  comes  T.  G.  Bates,  In 
person,  and  files  bis  remonstrance  against 
any  order  being  made  by  the  court  with  refer- 
ence to  the  county  fundq.    And  upon  hearing, 
and   the  court  being   well    and   sufficiently 
advised  in  the  premises,  the  remonstrance  of 
T.  G.  Bates  Is,  after  due  consideration  by 
tbe  court,   dismissed,   and  thereupon  It   is 
ordered   by  the  court  that  all   the  county 
funds   be   deposited   in   the  First  National 
Bank  of  Waldron,  Arkansas,  upon  said  bank 
filing   a   good   and  sofflcient   bond  therefor, 
conditioned  as  required  by  law,  and  In  due 
form  of  law,  given  to  the  penal  sum  of  $25,- 
000.00,  which  shall  be  approved  by  the  Judge 
of  the  county  court.  In  vacation,  to  which 
rnllngs,  orders  and  Jadgmoit  of  the  court 
in  this  cause  said  T.  G.  Bates  at  the  time 
excepted,  and  thereupon  filed  his  affidavit 
and  bond  and  prayer  for  appeal  in  this  cause 
to  the  circuit  court,  and  thereupon  the  matter 
of  granting  or  rejecting  the  appeal  to  the 
circuit  coort  in  this  cause  is  by  the  court 
continued  imtll  the  second  day  of  the  next 
regular  October  term,  1905,  of  this  court" 
The   treasurer  did   not  deposit  tbe  money 
within  the  time.    He  gave  supersedeas  bond 
with  his  appeal  from  the  order,  and  contend- 
ed that  It  superseded  the  order.    Suit  .was 
brought  by  the  state  against  him  for  penal- 
ties for  failing  to  comply  with  the  order 
depositing  the  money  in  the  said  depository. 
The  circuit  court  held  section  2  of  the  act, 
providing  for  liability  upon  the  stockholders 
of  tile  bank  obtaining  the  deposit,  to  be  un- 


conditional, and  sustained  the  remainder  of 
the  act  as  valid,  and  held  the  order  properly 
made,  and  gave  Judgment  against  the  treasur- 
er for  $360,  as  Interest  on  the  money  In  his 
hands  not  deposited  in  said  bank.  The 
treasurer  has  appealed  from  both  Judgments, 
and  the  appeals  have  been  submitted  to- 
gether. 

Ira  D.  Oglesby  (F.  A.  Toumans,  of  coun- 
sel), for  appellant  J.  H.  Carmichael,  for 
appellee. 

HILL,  O.  3.  (after  stating  the  facts).  The 
act  (Acts  1905,  p.  413,  §  1)  said:  "The  court 
shall  require  a  good  and  sufficient  bond  to 
be  filed  with  each  bid."  The  bond  was  not 
filed  with  the  bid,  was  not  filed  prior  to  the 
acceptance  of  the  bid,  and  was  not  filed  till 
after  the  order  was  made,  and  the  court 
adjourned.  The  order  as  made,  that  upon 
a  good  bond  In  the  sum  of  $23,000,  condi- 
tioned as  required  by  law,  being  approved 
by  the  county  court  or  Judge  in  vacation, 
was  that  the  funds  be  deposited  with  this 
bank.  The  order  was  made  August  28,  and 
tbe  bond  filed  and  approved  September  4, 
1905.  The  act  makes  it  the  duty  of  the 
treasurer  and  collector  to  make  tbe  deposits 
within  five  days  after  the  order  of  the  coun- 
ty court  is  made,  under  heavy  penalties  for 
a  failure  to  do  so.  In  this  case  no  bond  was 
presented  and  approved  until  more  than  five 
days  after  the  order.  Tbe  order  was  made 
subject  to  the  approval  by  the  court  or  Judge 
In  vacation  of  such  bond,  thereby  substituting 
a  vacation  order  as  the  point  from  which 
the  five  days  should  run,  instead  of  having 
the  whole  matter  settled  in  the  county  court 
as  required  by  the  act.  The  safety  and  secu- 
rity of  the  county  funds  were  to  be  rested 
primarily  upon  the  bond,  whatever  may  be 
the  other  securities,  and  the  act  plainly  re- 
quired It  to  be  filed  with  the  bid,  and  that 
It  should  be  a  good  and  sufficient  bond,  and 
it  should  be  approved  by  the  county  court 
and  not  the  Judge  in  vacation.  All  of  these 
provisions  were  disregarded  here,  and  the 
question  turns  on  whether  these  provisions 
are  directory  or  mandatory.  When  directions 
In  a  statute  reach  to  the  very  essence  of  the 
thing  to  be  done,  and  where  a  failure  to  ob- 
serve them  prejudice  rights  sought  to  be  pre- 
served by  these  directions,  then  they  are 
mandatory,  and  not  merely  directory.  Kali- 
way  V.  Gaster,  20  Ark.  438;  Neal  v.  Burrows, 
84  Ark.  491;  Rector  v.  Board,  50  Ark.  116, 
6  S.  W.  519;  Watkins  v.  Griffith,  59  Ark. 
344,  27  S.  W.  231;  Benjamin  v.  Birmingham, 
60  Ark.  439,  8  S.  W.  183;  School  District 
V.  Bennett  52  Ark.  511,  13  S.  W.  132;  Son- 
field  V.  Thompson,  42  Ark.  46,  48  Am.  Rep. 
49.  Applying  these  principles  to  the  case 
at  bar,  it  is  apparent  that  thesp  directions 
as  to  presenting  a  good  and  sufficient  bond 
with  the  bid  and  its  approval  by  the  court  in 
term  time,  and  as  a  condition  precedent  to 
the  operation  of  the  order  depositing  the 
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funds,  reach  to  the  essence  of  the  thing  to  be 
done  and  are  mandatory,  and  a  failure  to 
obey  them  should  avoid  the  order  In  question. 

The  appellant  assails  the  act  as  unconsti- 
tutional and  Invalid  for  many  reasons  stated 
in  the  brief,  and  the  circuit  court  held  one 
section  of  it  unconstitutional.  This  court  has 
long  followed  and  approved  this  doctrine 
thus  stated  by  Judge  Cooley  as  to  its  duty 
to  decide  questions  affecting  the  validity  of 
acts  of  the  General  Assembly:  "While  courts 
cannot  shun  the  discussion  of  constitutional 
questions  when  fairly  presented,  they  will 
not  go  out  of  their  way  to  find  such  topics. 
•  •  •  It  Is  both  proper  and  more  respect- 
ful to  a  co-ordinate  department  to  discuss 
constitutional  questions  only  when  that  la 
the  very  lis  mota.  •  •  ♦  In  (iny  case, 
therefore,  where  a  constitutional  question  Is 
raised,  though  It  may.  be  legitimately  present- 
ed by  the  record,  yet.  If  the  record  also  pre- 
sents some  other  clear  ground  upon  which  the 
court  may  rest  Its  Judgment,  and  thereby  ren- 
der the  constitutional  question  Immaterial  to 
the  case,  that  course  will  be  adopted,  and  the 
question  of  constitutional  power  will  be  left 
for  consideration  until  a  case  arises  which 
cannot  be  disposed  of  without  considering  It. 
and  when,  consequently,  a  conclusion  upon 
such  question  will  be  unavoidable."  Rail- 
way V.  Smith,  60  Ark.  240.  29  S.  W.  7B2. 

Finding  a  clear  and  positive  ground  for  de- 
cision of  this  case  under  the  act  itself,  the 
court  has  not  considered  the  constitutional 
question  raised  against  the  act 

The  Judgments  are  reversed  and  remanded, 
with  directions  to  dismiss  the  suit  against 
the  treasurer  and  vacate  the  order  requiring 
the  deposit  of  the  funds. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  v. 
HUTCHISON. 

(Supreme  Court  of  Arkansas.    June  4,  1906.) 

1.  b\ti,r0ads— inxttbies  to  animals— action 
—Burden  of  Proof. 

Where  plaintiff  showed  that  his  horse  was 
killed  by  the  operation  of  defendant  railroad, 
the  burden  was  on  It  to  show  that  it  was  not 
the  result  of  Its  negligence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {{  1576,  1577.] 

2.  WiTNESBKO— CBEnlBILITT    —    INCONSISTENT 

Testxiiont 

The  Jury  are  warranted  in  disbelieving  a 
witness  on  account  of  inconsistencies  and  con- 
tradictions in  bis  testimony. 

[Ed.  Note.— For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  {  1079.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; George  M.  ChapUne,  Judge. 

Action  by  W.  B.  Hutchison  against  the  St 
LoulB  Southwestern  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Sam  H.  West  and  J.,  C.  Hawthorne,  for 
appellant    0.  P.  Greenlee,  for  appellee. 


BATTLE,  J.  The  plaintiff,  W.  B.  Hutchi- 
son, proved  that  his  horse  was  killed  by  the 
operation  of  the  railway  of  the  defendant,  the 
St  Louis  Southwestern  Railway  Company. 
This  was  sufficient  to  show  that  the  killing 
was  the  result  of  the  negligence  of  the  de- 
fendant, unless  evidence  adduced  proved  the 
contrary.  Plaintiff  thereby  cast  upon  the  de- 
fendant the  burden  of  excusing  the  killing. 
To  do  so  It  Introduced  two  witnesses.  But 
the  testimony  of  each  of  these  witnesses  is 
Inconsistent  with  and  contradictory  to  Itself. 
If  the  Jury  disbelieved  their  testimony  on 
account  of  these  Inconsistencies  and  contra- 
dictions, the  law  warranted  them  in  disre- 
garding It,  which  they  did,  as  shown  by  their 
verdict  Railway  Company  v.  Chambliss,  54 
Ark.  214.  16  S.  W.  469.  It  will  not  be  profit- 
able, or  serve  any  useful  purpose,  to  set  out 
the  Inconsistencies  and  contradictions. 

Judgment  affirmed. 


OZARK  INS.  CO.  V.   LEATHERWOOD. 
(Supreme  Court  of  Arkansas.    June  4,  1906.) 

1-  Judgment— DEFAUtT—FArLtTRE  to  Plead. 
Under  Kirby's  Dig.  §J  6111,  6188,  provid- 
ing that  on  the  fourth  day  of  the  term  the  court 
shall  render  Judgment  by  default  in  all  actions 
wherein  no  defense  has  been  filed  within  the  time 
required,  there  is  no  duty  upon  a  court  to  ren- 
der Judgment  by  default  against  a  defendant  on 
failure  to  answer,  but  it  may  grant  further  time. 
[Ed.  Note.— For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  8S  208-221.] 
2.  Same- Amount. 

In  an  action  to  recover  $4(X),  defendant 
filed  a  demurrer  and  answer  after  the  time  lim- 
ited, and  upon  being  informed  that  the  parties 
had  compromised,  and  upon  motion  to  strike 
the  pleadings  of  defendant  from  the  files,  the 
court  took  testimony  and  ascertained  that  the 
parties  liad  agreed  that  defendant  should  pay 
$250,  and  upon  the  refusal  of  defendant  to  pay 
that  sum,  struck  its  pleadings  from  the  files 
and  rendered  judgment  against  it  for  $400. 
Beld.  that  such  action  was  error,  as  judgment 
should  have  been  rendered  in  favor  of  plaintiff 
for  $260  and  costs  upon  plaintiff  remitting 
all  of  the  sum  sued  for  above  that  amount  and 
upon  plaintiff's  failing  or  refusing  to  do  so  the 
court  should  have  granted  defendant  the  privi- 
lege of  pleading  and  maintaining  its  defense. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Styles  T.  Rowe,  Judge. 

Action  by  Mrs.  E.  Leatherwood  against 
the  Ozark  Insurance  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed  on  condition  that  plalntlil 
remit  a  part  of  the  Judgment;  otherwise, 
reversed. 

Ira  D.  Oglesby,  for  appellant  Winchester 
&  Martin,  for  appellee. 

BATTLE,  J.  On  the  20tli  day  of  May, 
1904,  Mrs.  E.  Leatherwood  commenced  an  ac- 
tion In  the  Sebastian  circuit  court  for  the 
Ft  Smith  district  In  Sebastian  county.  In 
this  state,  against  the  Ozark  Insurance  Com- 
pany, on  a  policy  of  fire  Insurance  tanci  the 
following  sureties  on  Its  bond,  E.  Bu  Steren*> 
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son,  A.  J.  Ingle,  G.  W.  Moss,  HlUiard  Bry- 
an, and  Houston  J.  Payne,  for  $400,  the 
amount  agreed  to  be  paid  to  plaintUC  by  the 
Insurance  company  as  indemnity  for  loss  by 
fire.  Summons  for  the  defendant  was  Is- 
sned,  and  was  served  on  the  2l8t  day  of 
May,  1901.  On  the  6th  day  of  June,  1904, 
tbe  circuit  court  of  Sebastian  county  for  tlie 
Fort  Smith  district  was  begun  and  held. 
After  the  commencement'  of  the  term  the 
defendants  appeared  In  court  and  asked  that 
the  case  go  over  until  Monday  following, 
-which  was  the  13tb  day  of  June,  1904,  and 
said  that  "tbe  case  would  be  settled."  On 
tbe  13th  of  June  tbe  defendants,  without  the 
consent  of  plaintiff  and  in  the  recess  of  court, 
filed  a  demurrer  and  answer.  On  June  21, 
1904,  tbe  plaintiff  moved  to  strike  these 
pleadings  from  tbe  flies  of  tbe  court,  flrst, 
because  they  were  not  filed  in  apt  time  as 
provided  by  law;  and  second,  because  the 
action  was  compromised  by  the  plaintiff  and 
tbe  Insurance  company  on  the  8th  day  of 
June,  1904,  the  last  day,  when,  under  the 
law,  the  defendants  could  plead.  Thereupon 
tbe  court  heard  testimony  adduced  in  support 
of  and  against  the  motion,  and  found  from 
tbe  evidence  that  the  liabilities  and  obliga- 
tions of  the  Insurance  company  to  plaintiff 
and  plaintiff  to  insurance  company,  including 
a  note  for  $24,  for  premium,  were  adjusted 
on  tbe  8th  day  of  June,  1904,  and  it  was 
agreed  that  the  insurance  company  would 
pay  $250,  in  liquidation  and  discharge  of 
all  such  liabilities  and  obligations;  and  noti- 
fied the  defendants  that  unless  the  sum  of 
$250  was  paid  into  court  by  9  o'clock  a.  m. 
of  June  21, 1904,  the  motion  of  plaintiff  would 
be  sustained;  and  the  defendants,  announ- 
cing that  it  would  not  be  paid,  struck  the  de- 
murrer and  answer  from  the  files,  and,  on  the 
next  day,  rendered  Judgment  by  default  for 
-want  of  an  answer,  against  the  defendants 
in  favor  of  the  plaintiff  for  $400  the  amount 
flued  for,  and  6  per  cent,  per  annum  Interest 
tliereon  from  May  20,  1904,  until  paid,  and 
costs.    The  defendants  appealed. 

Tbe  statutes  of  this  state  provide:  "The 
defense  to  an  action  at  law  shall  be  filed  on 
or  before  the  third  day  of  the  term,  •  •  • 
-when  tbe  summons  has  been  served  ten  days 
before  the  commencement  of  the  term  in  the 
county  in  which  the  action  is  brought"  etc. 
"On  the  fourth  day  of  the  term  the  court 
flhall  render  judgment  by  default  In  all  ac- 
tions at  law  wberelit  due  service  has  been 
bad  as  provided  in  section  6111,  and  no  de- 
fense has  been  filed;  provided,  tbe  court 
may,  for  good  cause,  allow  further  time  for 
flUng  a  defense."    Kirby's  Dig.  H  6111,  6188. 

Under  these  statutes  there  is  no  duty  rest- 
ing upon  a  court  to  render  a  Judgment  by 
default  against  a  defendant  on  failure  to 
answer.  Such  Is  within  the  discretion  of 
tbe  court  It  may  grant  further  time.  Such 
power  is  manifestly  given  to  tbe  court  to 
prevant  onneiMssary  delays  in  pleading  and 


for  the  speedy  enforcement  of  the  administra- 
tion of  Justice.  The  authority  to  give  fur- 
ther time  to  plead  is  manifestly  for  the  pur- 
pose of  preventing  injustice  and  oppression 
which  might  follow  a  Judgment  by  default 
on  a  failure  to  plead  In  the  time '  prescribed 
by  tbe  statute:  and  it  should  not  be  used  to 
defeat  the  purpose  for  which  it  was  given. 
Such  an  exercise  of  it  would  be  an  abuse  of 
discretion. 

Judgments  by  default  upon  a  failure  to  an- 
swer are  based  uiKin  an  implied  confession 
by  the  defendants  of  the  allegations  in  the 
complaint  Hence  such  allegations  must  be 
sufficient  to  authorize  and  sustain  It  if  true. 
But  the  court  did  not  proceed  upon  that  the- 
ory in  this  case.  Upon  being  Informed  that 
tbe  parties  had  compromised,  and  upon 
motion  to  strike  tbe  pleadings  of  defendants 
from  the  files  of  tbe  court.  It  proceeded  to 
take  testimony  and  ascertained  that  the  par- 
ties had  adjusted  their  differences  by  an 
agreement  that  the  insurance  company 
should  pay  to  appellee  $250;  and  willing 
that  they  should  do  so,  offered  to  enforce 
it  upon  the  payment  of  the  $250;  and  upon 
tbe  refusal  of  the  defendants  to  do  so,  struck 
their  pleadings  from  file,  and  rendered  Judg- 
ment against  them  for  $400,  interest  and 
costs,  at  least  $150  more  than  the  amount 
the  plaintiff  had  agreed  to  accept  in  full  of 
all  her  demands. 

Tbe  court  ascertained  that  a  valid  settle- 
ment of  differences  bad  been  made.  This 
settlement  was  virtually  an  admission  or 
confession  that  $260  of  tbe  $400  sued  for  was 
due  and  owing;  and  inasmuch  as  the  de- 
fendants had  lost  the  right  to  plead,  except 
upon  terms  fixed  by  tbe  court  that  are  just  and 
reasonable,  judgment  should  have  been  ren- 
dered, as  upon  default  in  favor  of  plaintiff 
for  that  amount  and  interest  from  the  8th 
of  June,  1904,  and  costs,  upon  tbe  plaintiff 
remitting  all  of  the  sum  sued  for  above  that 
amount;  and  ui)on  her  falling  or  refusing 
to  do  so  the  court  should  have  granted  to  tbe 
defendants  tbe  privilege  of  pleading  and 
maintaining  their  defenses. 

Now,  if  appellee  will,  within  two  weeks 
from  this  day,  remit  all  of  the  judgment  In 
this  action  above  the  $250  and  Interest  there- 
on from  tbe  8th  of  June,  1904,  the  date  of 
the  compromise,  and  costs.  Judgment  will 
be  rendered  In  her  favor  against  the  defend- 
ants by  this  court  for  that  amount  and  in- 
terest, and  costs  In  the  circuit  court;  and 
tbe  trial  court  having  offered  to  accept  $250 
in  satisfaction  of  the  amount  sued  for.  Judg- 
ment will  also  be  rendered  in  her  favor  for 
ail  costs  of  appeal ;  and  such  Judgment  will 
be  in  bar  of  any  action  on  the  note  for  pre- 
mium on  insurance ;  otherwise,  the  Judgment 
of  tbe  circuit  court  will  be  reversed,  and 
tbe  cause  will  be  remanded,  with  directions 
to  the  court  to  allow  tbe  defendants  the 
privilege  of  pleading  and  maintaining  their 
defenses. 
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ST.  LOUIS  ft  8.  P.  RY.  CO.  ▼.  WYATT. 
(Supreme  Court  of  Arkansas.     June  4,  1900.) 

1.  RAiiAOADa  — Injuries  to  Travelers— Ap- 
FROACRiRO  Cbossino  —  Pbesumptiom  of 
Knowixdoe. 

A  traveler  approaching  a  railway  croasing 
ia  presumed  to  nave  seen  or  heard  what  is 
plainly  to  be  seen  or  heard,  and  if  by  looking  he 
could  have  seen  the  engine  by  which  he  was 
struck  approaching,  he  is  charged  with  having 
seen  it,  and  will  not  be  beard  to  say  that  be  did 
not  see  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  SS  1121,  1122.] 

2.  Same  —  CoNTRiBUTOBT  Neougekcb  —  Evi- 
dencb— QuESTion  fob  Jubt. 

In  an  action  for  injuries  to  a  traveler  in  a 
collision  at  a  railroad  crossing,  evidence  held  to 
require    submission    of   plaintiff's   contributory 
negligence  to  the  jury. 
Battle  and  McCullodi,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Craighead 
County;  Allen  Hughes,  Judge. 

Action  by  W.  P.  Wyatt  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  J.  Orr,  for  appellant  F.  G.  Taylor,  for 
appellee. 

HILL,  0.  J.  The  Instructions  were  more 
favorable  to  the  appellant  than  it  was  en- 
titled to,  and  the  sole  question  in  the  case  is 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  for  the  appellee.  Culberhouse  street. 
In  the  city  of  Jonesboro,  runs  north  and 
south,  and  crosses  at  right  angles  the  tracks 
of  appellant  railroad.  The  first  traclt  on  the 
north  Is  called  the  "belt  line."  and  it  Is  41 
feet  from  center  to  center  of  the  next,  or 
main  line,  track.  There  are  36  feet  In  the 
clear  between  these  tracks.  The  street  Is 
somewhat  downgrade  from  the  belt  line 
track  to  the  main  line.  As  one  witness  ex- 
pressed it,  "It  is  enough  downhill  for  your 
wagon  to  run  up  on  your  team."  Between 
these  tracks,  and  on  the  east  of  the  crossing 
is  a  coal  chute,  and  west  of  the  chute  is  a 
projection  to  It,  built  of  heavy  timbers. 
Coming  from  the  north  on  Culberhouse  street 
it  is  impossible  to  see  an  engine  on  the 
main  track  beyond  the  point  of  the  coal  chute 
until  just  about  to  the  main  line  track;  and 
this  projection,  or  scaffolding,  partially  ob- 
structed the  view  from  where  it  begins.  It 
is  52  steps  (156  feet)  from  the  main  line  cross- 
ing to  the  coal  chute,  and  it  is  37  steps  (111 
feet)  from  the  same  point  to  the  projection 
to  the  chute.  Mr.  Wyatt  the  plaintiff  below, 
was  an  old  man  of  82  years  at  the  time  of 
his  Injury.  He  was  driving  a  pair  of  mules 
to  a  wagon  partially  loaded  with  corn,  and 
he  was  sitting  on  his  load.  He  was  going 
south  on  Culberhouse  street,  and  as  he  ap- 
proached the  crossing  he  stopped  before 
reaching  the  belt  line  track.  He  looked  and 
listened  there.  He  was  afflicted  with  the 
"hard  hearing"  of  old  age.  The  belt  line 
track  was  filled  with  box  cars  on  either  side 


the  street  and  a  space  of  about  20  feet  teft 
to  pass  through.  It  was  impossible  to  em 
east  on  the  main  line  from  where  Mr.  Wyitt 
stopped.  Seeing  and  heariitg  nothhig  ei  t 
train,  he  drove  on  rapidly,  intending  to  msi 
on  through  the  crossing,  as  he  thoaght  bo 
train  was  then  approaching  and  that  it  wu 
best  to  get  across  the  tracks  quickly.  A 
switch  engine  moving  rapidly  from  the  esst 
struck  the  rear  of  bis  wagon,  upsetting  it  aid 
severely  Injuring  him.  The  mules  were  on  tbe 
main  line  track,  or  near  to  it,  when  be  first 
saw  the  engine,  which  appeared  to  him  to  to 
only  lO  or  12  steps  away.  He  was  uncertain 
whether  it  was  safest  to  try  to  back  bis 
mules  or  run  them  across,  and  tried  tbe  lat- 
ter, and  got  hit  Mr.  Wyatt  beard  no  b*n 
ringing  or  whistle  sounding,  and  sevenl 
other  witnesses  testified  that  the  lignab 
were  not  given. 

In  regard  to  looking  and  continuiDg  t» 
look  and  to  look  both  ways  the  testimony  of 
Mr.  Wyatt  Is  not  as  clear  as  it  might  he  airf 
is  contradictory.  All  of  it,  so  far  as  relates 
to  this  point.  Is"  as  follows;  On  dlrert  ex- 
amination be  was  asked.  "Were  you  loi^inf 
as  yon  approached  the  track?"  and  answe^ 
ed,  "I  was  looking."  On  cross-examlnatioi! 
this  Is  the  statement:  "You  didn't  stop  any 
more  until  you  were  hit?  No,  sir.  You  didn't 
look  to  tbe  right  or  left  until  you  got  on  tbe 
track?  No,  sir."  The  following  is  the  rMi- 
rect  and  recross  examination  in  foil:  Bedl- 
rect  examination:  "Q.  At  the  time  yon  stop- 
ped to  look  and  listen  before  yon  started 
across,  could  yon  bear  any  bell  ringing  or 
whistle  sounding?  A.  No,  sir.  Q.  Or  engine 
puffing?  A.  I  could  not  bear  anything.  <^ 
And  when  you  saw  that  you  could  not  see  « 
bear  any  train  yon  started  across  there.  A. 
Yes,  sir.  Q.  After  you  got  past  the  box  cais. 
could  you  see  any  train  then?  A.  I  saw  tte 
engine  when  I  got  past  tbe  box  cars.  Q. 
But  at  the  time  yon  saw  it  yon  think  yoar 
mules  were  just  about  on  the  track?  A. 
That  is  my  idea;  that  they  were  on  the 
track  the  engine  was  on.  Q.  And  you  conM 
not  back  them  ?  A.  I  could  not  back  off  or 
mn  across  fast  enough  to  keep  from  gettl-i: 
caught  Q.  Now,  as  you  approached  this 
crossing,  were  you  looking  for  a  train?  A. 
I  was  looking.  I  never  crossed  there  but 
what  1  was  looking.  Q.  And  you  conid  fft 
part  of  the  way  on  both  sides  of  yon?  A. 
Yes,  sir."  Recross-examination:  "Q.  Yon 
say  yon  were  looking  as  yon  approaelxsl 
that  crossing.  That  was  before  yon  stopp*i 
was  it?  A.  Yes,  sir;  I  looked  then,  &i>3 
afterward,  top.  Q.  You  could  not  see  thwe 
for  tbe  box  cars?  A.  I  was  looking  to  we 
whether  or  not  there  was  any  person  to  tfll 
me  whether  or  not  there  was  any  danger." 

While  Mr.  Wyatt  stated  on  cross-examina- 
tion that  he  did  not  look,  yet  he  stated  posi- 
tively in  tbe  same  examination  that  be  d!d 
look,  and  no  point  was  then  made  that  h^ 
had  contradicted  himself,  and  his  attention 
was  not  called  to  it    The  jury  were  instnicc- 
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cd,  ir  be  failed  to  look,  to  find  against  him, 
and  their  finding  in  his  favor  is  a  flndlng 
that  be  did  look,  and  his  testimony  fnmlshes 
substantial  basis  for  It  There  is  nothing 
In  his  testimony  that  reflects  npon  his  can- 
dor In  the  least  except  this  nnreconcUed  con- 
tradiction on  a  material  matter,  and  proba- 
■  bly  the  Jury  concluded  that  his  hard  hearing 
had  caused  him  to  misunderstand  the  ques- 
tion. The  questions  he  answers  later  to  the 
effect  he  did  look  show  he  did  understand 
them;  for  they  are  not  answered  in  mono- 
syllables, but  the  answers  are  responsive  to 
the  qnestlons  and  show  understanding  of 
them.  There  Is  evidence  to  justify  the  Jury 
in  finding  that  be  did  comply  with  the  re- 
quirement to  continue  to  look  In  both  di- 
rections until  the  danger  was  passed.  But 
the  traveler  "Is  deemed  to  have  seen  or  heard 
what  Is  plainly  to  be  seen  or  beard." 
Railway  v.  Dlllard,  M  S.  W.  61  ^  If  Mr. 
Wyatt  conld  have  seen  the  engine  approach- 
ing by  looking,  he  is  charged  with  having 
seen  it;  for  the  courts  will  not  hear  a  party 
say  that  he  did  not  see  what  was  plain  to 
be  seen.  Therefore  bis  conduct  must  be 
measured  with  his  duty.  He  not  only  looked 
and  listened  before  he  crossed  the  belt  line 
track,  but  he  stopped  to  better  see  and  hear. 
Then,  seeing  an  opening  for  passage  and 
failing  to  see  or  bear  an  approching  train, 
he  attempted  to  make  the  crossing  rapidly. 
There  was  only  36  feet  between  these  tracks, 
and  be  was  going  rapidly  on  a  downgrade. 
It  was  his  duty  to  continue  to  look  and  listen 
as  he  approached  the  track.  He  could  not 
see  to  the  east  until  he  cleared  the  cars  on 
the  l>elt  line,  and  then  he  had  an  unobAtruct- 
ed  view  for  only  HI  feet  east,  and  a  possible 
view  for  only  156  feet  east  He  says  he  was 
looking,  and  the  question  narrows  to  whether 
he  could  have  seen  the  approaching  engine 
before  he  got  on  the  main  line  track.  It  Is 
apparent  that  It  depends  entirely  upon  how 
fast  the  engine  was  going  as  to  whether  it 
was  In  sight  when  he  cleared  the  box  cars 
and  approached  the  main  line.  He  was 
something  like  30  feet  from  the  main  line 
before  he  could  see  at  all,  and  his  mules 
much  nearer  to  It  and  going  rapidly,  and 
then  If  the  engine  was  more  than  111  feet 
enst  of  the  crossing  it  was  i^ot  plainly  to  be 
seen,  and  if  more  than  156  feet  not  to  be 
seen  at  all.  And  as  the  evidence  shows  it 
was  going  rapidly  it  is  at  once  apparent 
that  his  testimony  that  he  looked,  but  could 
not  see,  is  not  contradicted  by  the  physical 
facts.  Of  course,  he  could  have  seen  It  at 
some  time  before  it  struck  him.  He  puts 
that  distance  <Mtly  10  or  12  steps  away. 
While  be  must  continue  to  look,  yet,  as 
stated  In  the  Dlllard  Case,  that  does  not 
mean  tliat  he  must  be  constantly  turning 
from  one  direction  to  the  other.  It  does 
mean  a  strict  and  sensible  compliance  with 
this  requirement  to  be  vigilant  for  his  own 
safety — sach  vigilance  as  Is  expected  of  men 


of  reasonable  prudence,  care,  and  under 
standing. 

One  of  appellant's  witnesses,  while  con- 
tradicting Mr.  Wyatt  as  to  the  signals  being 
given,  yet  strongly  strengthens  his  position 
that  he  was  looking  and  yet  unable  to  escape. 
These  excerpts  from  their  witnesses'  testi- 
mony explain  the  situation  better  than  Mr. 
Wyatt  did:  "Before  he  crossed  the  belt  line 
he  stopped  and  raised  up  like  he  was  looking 
for  something,  and  I  saw  the  train  would 
catch  him,  and  I  pulled  off  my  cap  and  waiv- 
ed It  to  him,  and  be  didn't  pay  me  any  at- 
tention, and  when  he  got  up  beyond  the  box 
car  where  he  conld  see  the  engine  his  horses 
were  on  the  track  and  the  engine  was  in  15 
or  20  feet  of  tilm,  and  he  commenced  holloa- 
ing at  them."  "When  he  ran  onto  the  track 
the  engine  was  In  about  20  feet  of  him,  and 
when  he  got  to  where  he  could  see  the  engine 
the  engine  was  in  about  four  rail  lengths  of 
the  crossing.  And  bis  mules  were  right  on 
the  crossing  then,  were  they?  No,  sir;  they 
were  not,  but  with  the  force  he  was  going  he 
could  not  have  stopped  before  got  on  the 
track  to  save  his  life."  While  the  distances 
given  vary  from  Mr.  Wyatt's  somewhat,  yet 
both  reach  exactly  the  same  explanation  of 
the  collision — ^that  where  and  when  Mr. 
Wyatt  could  first  see  the  engine  It  was  then 
too  late  to  avoid  the  collision.  Whether  Mr. 
Wyatt  exercised  the  care  required  of  him  In 
discharging  the  duty  enjoined  on  him  pre- 
sented a  question  upon  which  the  minds  of 
prudent  and  reasonable  men  might  draw 
different  conclusions,  and  hence  was  proper 
to  be  determined  by  a  Jury.  Railway  v. 
Robert  Hltt,  88  S.  W.  008,  090. 

The  Judgment  Is  afiSrmed. 

BATTLE  and  McCULLOCH,  JJ.  (dissent- 
ing). We  think  that  the  testimony  of  the 
plaintiff  shows  plainly  ttiat  he  did  not  look  or 
llsteif  for  approaching  trains  after  be  crossed 
the  belt  track.  He  could  not  see  up  or  down 
the  track  until  after  he  passed  the  belt  track, 
and  It  was  his  duty  to  look  and  listen  at  a 
point  before  he  went  upon  the  track,  where 
he  conld  see  and  hear.  Stopping  to  look 
and  listen  before  he  passed  the  belt  track, 
where  the  view  up  and  down  the  other  track 
was  so  obstructed  that  he  could  not  see,  was 
not  a  performance  of  his  safety.  According 
to  bis  own  statement  of  the  facts,  he  was 
guilty  of  negligence  and  should  not  recover. 


CARTER  et  al.  v.  GRAY  et  al. 

(Supreme  Court  of  Arkansas.     June  4,  1906.) 

1.  Specific  Pebpobuarob— Pabties. 

In  consideration  of  a  transfer  of  a  one- 
eighth  interest  in  a  placer  mining  claim,  it  was 
agreed  that  a  certain  portion  of  the  claim  cov- 
ered also  by  a  lode  claim  owned  in  part  by  the 
owner  of  the  one-eighth  interest,  should,  after 
patent,  be  retransferred  to  the  owner  of  the  one- 
eighth  interest  It  was  also  agreed  by  a  sepa- 
rate contract  that  an  interest  in  the  same  part 
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of  the  claim  should  be  transferred  to  the  owner 
of  the  remaining  interest  in  the  lode  claim. 
Held,  that  the  owners  of  the  lode  claim  properly 
joined  in  an  action  for  specific  performance  of 
the  contracts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {  345.] 

2.  Principal  and  Agent— Liability  as  to 
Third  Person — Ratifioation — NoTic»-rRE- 
CEiPT  OP  Benefits. 

One'  holding  title  to  seven-eighths  of  a  pla- 
cer mining  claim,  gave  a  power  of  attorney  to 
an  agent  to  procure  a  patent.  The  agent  con- 
tracted with  the  owner  of  the  other  one-eighth 
interest  in  the  placer  claim,  who  also  in  con- 
nection with  a  third  person  owned  a  prior  lode 
claim  covering  a  portion  of  the  same  ground, 
that  the  one-eighth  interest  should  be  deeded 
to  the  principal,  who  after  the  patent  was  ob- 
tained, should  transfer  to  the  owners  of  the  lode 
claim  the  ground  covered  thereby.  Held,  that 
by  accepting  the  deed  to  the  one-eighth  interest 
the  principal  became  charged  with  notice  of  the 
contract  whereby  it  was  obtained. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  f  679.] 

8.  Sair. 

Where  an  agent  holding  title  to  an  interest 
in  a  mining  claim  for  his  principals,  for  the 
purpose  of  securing  a  patent,  becomes  charged, 
by  the  receipt  of  its  benefits,  with  notice  of  a 
contract  entered  into  by  a  subagent  by  which 
title  to  an  outstanding  interest  is  secured,  and 
an  agreement  made  to  retransfer  after  patent 
a  certain  portion  of  the  claim,  such  notice  ia 
chargeable  also  to  the  principals. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  S  679.] 

4.  Corporations  —  Incobporatioh  —  Acts  of 
Corporators. 

Where  a  corporation  is  formed  for  the  pur- 
pose of  receiving  title  to  a  mining  claim  from 
the  incorporators  for  a  nominal,  price,  the  cor- 
poration IS  bound  to  retransfer  a  portion  of  the 
claim  to  outside  parties  in  accordance  with  a 
contract,  with  notice  of  which  the  incorporators 
were  charged,  whereby  title  to  a  corresponding 
portion  of  the  claim  was  secured  to  the  agent 
of  the  incorporators  that  he  might  obtain  a  pat- 
ent to  the  whole  claim. 

[Ed.  Note.— For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  S  1789.] 

5.  Specifio  Performance  —  Contracts  En- 
forceable— Leoalitt  of  Contract — Fraud. 

An  owner  of  a  one-eighth  interest  in  a  pla- 
cer claim  turned  it  over  to  the  owners  of  the 
other  interests  for  the  purpose  of  securing  a 
patent,  and  under  an  agreement  that  after  pat- 
ent a  portion  of  the  placer  claim  covered  by  a 
lode  claim  owned  by  himself  and  a  third  per- 
son, should  be  retransferred  to  them.  Held,  that 
since  the  patent  excepted  any  lode  then  known 
to  exist,  and  since  an  interest  in  a  placer  claim 
formed  the  consideration  for  the  contract  spe- 
cific performance  might  be  enforced  in  equity, 
the  United  States  not  objecting,  though  a  pat- 
ent on  a  placer  claim  costs  less  than  one  on  a 
lode  claim. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Edgar  Q.  Mitchell,  Judge. 

Action  for  specific  performance  by  John 
G.  Gray  and  another  against  W.  Frank 
Carter  and  others.  From  a  decree  In  favor 
of  plaintiffs,  defendants  appeal.    Affirmed. 

In  1890  John  6.  Gray  and  N.  T.  Bennett 
were  the  owners  of  a  mining  claim  of  20 
acres  in  Marlon  county.  Ark.,  known  as  the 
Blue  John  lode  claim.  Afterwards,  In  De- 
cember, 1891,  John  O.  Gray,  William  E. 
V.  M.  Powell,  J.  O.  Berry,  C.  W.  Heqaen- 


burg,  J.  H.  Bethuno,  C.  B.  Adams,  and  W. 
A.  Dripps  located  a  mining  claim  known  as 
the  Blue  John  placer  claim.  This  placer 
claim  contained  160  acres.  It  covered  the 
20  acres  of  the  Blue  John  lode  claim  and 
140  acres  additional,  the  situation  of  these 
two  to  each  other  Is  shown  by  the  follow- 
ing plat: 


All  of  the  parties  who  located  this  placer 
claim  except  Gray  conveyed  their  Interests 
to  W.  Prank  Carter  of  St  Louis.  Carter 
thus  became  the  owner  of  this  160-acre 
mining  claim  with  the  exception  of  the  one- 
eighth  interest '  held  by  Gray.  Carter  was 
not  the  real  owner,  but  held  the  title  as  the 
agent  and  trustee  of  other  St  Louis  parties. 
As  Carter  desired  to  secure  a  patent  to  this 
land  and  as  he  lived  in  St  Louis  some  dis- 
tance away,  he  executed  the  following  power 
of  attorney  to  E.  V.  M.  Powell:  "Know  all 
men  by  these  presents,  that  I,  W.  Frank 
Carter,  of  the  city  of  St.  Louis,  state  ot 
Missouri,  a  citizen  of  the  United  States,  do 
hereby  constitute  and  appoint  B.  V.  M. 
Powell,  county  of  Marlon,  state  of  Arkansas, 
my  attorney  In  fact,  for  me  and  in  my  name 
to  make  application  for  patent  of  the  United 
States  In  the  proper  land  office  upon  any 
and  all  placer  mining  claims  owned  by  me 
or  in  which  I  may  be  Interested  sltucted  in 
Buffalo  mining  district,  county  of  Marlon, 
state  of  Arkansas,  and  to  make  or  cause 
to  be  made,  any  and  all  surveys,  relocations, 
affidavits,  and  all  necessary  papers  which 
may  be  required  In  the  prosecution  of  such 
application,  or  to  perfect  or  protect  the 
title  thereto,  and  to  do  all  acts  and  things 
In  and  about  the  premises  which  I,  myself. 
If  present,  could  do,  until  patent  is  finally 
delivered.  Also  in  case  of  adverse  claim, 
I  authorize  him  to  employ  counsel  and  take 
all  measures  necessary  to  defend  against 
said  adverse  claim  or  suit  in  support  there- 
of, either  In  the  land  office  or  in  Judicial 
proceedings,  and  In  such  proceedings  to  exe- 
cute any  bouia  or  other  papers,  and  Verify 
all  proceedings,  to  and  including  appeal  or 
writ  of  error.  Witness  my  hand  and  seal 
this  24th  day  of  September,  A.  D.  1892.  W. 
Frank  Carter.  [Seal.]"  This  power  of  at- 
torney was  duly  acknowledged. 

Afterwards  Powell  made  a  contract  with 
Gray  and  Bennett,  the  owners  of  the  lode 
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claim,  that  Gray  sbonld  also  convey  to 
Garter  his  one-elgbtb  interest  In  the  Blue 
John  placer  claim,  and  that  Carter  so  soon 
as  the  patent  was  procured  should,  upon  the 
payment  of  their  pro  rata  of  the  total  ex- 
penses In  procuring  the  patent,  convey  to 
Gray  and  Bennett  such  portion  of  the  laud 
as  was  covered  by  the  Blue  John  lode 
claim.  In  pursuance  of  such  agreement 
Powell  executed,  in  the  name  of  Carter,  a 
bond  to  Gray  as  follows,  to  wit:  "Know  all 
men  by  these  presents,  that  I,  W.  Frank 
Carter,  of  the  city  of  St  Louis,  state  of 
Missouri,  am  firmly  bound  unto  John  G. 
Gray,  of  Webb  City,  state  of  Missouri  In 
the  sum  of  five  thousand  dollars  ($5,000)  by 
these  presents  do  firmly  bind  my  heirs, 
executors  and  assigns  to  the  full  amount  of 
the  above  stated  five  thousand  dollars 
(15,000).  The  conditions  of  thl«  bond  are 
as  follows:  That,  whereas  the  said  John 
G.  Gray  did  by  deed  dated  October  1,  1892, 
convey  all  bis  right,  title  and  Interest  In 
nnd  to  what  is  Icnown  as  the  Blue  John 
placer  claim.  No.  two  thousand  five  hundred 
and  thirty  four  (2,534)  situated  in  the  Buf- 
falo mining  district,  to  the  end  that  I  might 
make  application  for  a  patent  for  the  same 
from  the  TJnited  States  g^ovemment:  Now, 
when  I  Bhail  have  received  a  patent  from 
the  United  States  government.  If  I  shall 
cause  to  be  made  or  make  unto  the  said  John 
G.  Gray,  upon  receipt  from  him  his  pro  rata 
proportion  of  the  total  amount  of  expenses  in- 
curred by  reason  of  obtaining  a  patent  to 
the  Blue  John  placer  mining  claim,  a  good 
and  sufficient  deed  for  such  portions  of  the 
said  Blue  John  placer  mining  claim  as  Is 
covered  by  what  is  known  as  the  Blue  John 
lode  claim,  and  so  set  forth  in  deed  from 
William  Kaler  and  B.  V.  M.  Powell,  to 
John  Q.  Gray,  conveying  the  Blue  John 
lode  claim,  which  Is  duly  recorded  in  the 
office  of  the  recorder  of  the  Buffalo  mining 
district,  at  Yellvllle,  Arkansas,  then  the 
above  bond  shall  be  void  and  of  no  force, 
otherwise  to  remain  in  full  force  and  effect 
Witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  tBls  the  19th  day  of  Octo- 
ber, 1892.  W.  Frank  Garter,  by  B.  V.  M. 
Powell,  Attorney  In  Fact"  Powell  also 
in  the  name  of  Carter  executed  a  bond  for 
titie  to  Bennett  reciting  that  Bennett  was 
the  owner  of  a  one-fourth  Interest  in  the  Blue 
John  lode  claim,  and  obligating  himself  that 
upon  a  receipt  of  a  patent  from  the  United 
States  to  160  acres  of  the  Blue  John  placer 
ckim  that  he  would,  upon  the  payment  by 
Bennett  of  his  pro  rata  of  expenses,  make  a 
good  and  sufficient  warranty  deed  to  him  for 
bis  Interest  in  the  Blue  John  lode  claim. 

After  the  patent  was  procured  by  Carter, 
be  conveyed  the  land  to  the  southwestern 
Zinc  Company  and  this  company  refused  to 
perform  the  contract  made  by  Powell  with 
Gray  and  Bennett  They  brought  this  action 
for    specific    performance.     The    chancellor 


gave  a  decree  In  favor  of  plaintiffs  from 
which  decree  defendants  appealed.  The 
other  facts  are  stated  in  the  opinion. 

J.  M.  &  M.  House,  Jno.  T.  Hicks,  and  De 
Boose  Bailey,  for  appellants.  Woods  Bros., 
for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  appeal  from  a  judgment  of  the 
chancery  court  of  Marlon  county  ordering  a 
specific  performance  of  a  contract  to  convey 
land.  The  facts  briefly  stated  are  that  in  1902 
the  plaintiff,  John  G.  Gray  and  N.  L.  Bennett 
were  the  owners  of  a  mining  claim  in  Marion 
county,  Ark.,  Imown  as  the  Blue  John  lode 
claim  which  covered  20  acres.  This  claim 
was  located  in  1887.  In  1801  Gray  and  seven 
others  located  a  mining  claim  known  as  tUe 
Blue  John  placer  claim.  This  Blue  John 
placer  claim  covered  100  acres  of  land  and 
included  the  20  acres  of  the  Blue  John 
lode  claim,  owned  by  Gray  and  Powell. 
Afterwards  the  appellant  W.  Frank  Carter 
of  St  Louis  became  the  legal  owner  of 
of  the  Blue  John  placer  claim  with  the  ex- 
ception of  the  one-eighth  Interest  held  by 
Gray.  Although  the  legal  title  to  this  inter- 
est in  the  Blue  John  placer  claim  was  held 
by  Carter,  he  held  it  as  trustee  and  agent 
for  other  parties.  As  Carter  lived  in  St 
Louis  he  and  the  parties  for  whom  he  acted 
had  another  agent,  Powell,  In  Marlon  county, 
Ark.,  to  look  after  and  perfect  the  title  to 
this  and  other  mining  claims.  In  order  to 
carry  out  this  purpose  Carter,  as  the  legal 
owner  of  a  part  of  this  claim,  executed  and 
delivered  to  Powell  a  power  of  attorney  which 
is  set  out  in  the  statement  of  facts  and  which 
authorized  Powell  to  make  applications  for 
patents,  sign  papers,  and  make  affidavits  in 
the  name  of  appellant  Frank  Carter,  and  do 
ail  things  necessary  to  secure  patents.  He 
was  also  authorized  In  case  of  an  adverse 
claim  to  employ  counsel,  and  do  whatever  might 
be  necessary  to  protect  the  Interests  of  Carter. 
This  agent  Powell  concluded  that  it  would  be 
to  the  interest  of  Carter  and  the  others  whom 
he  represened  to  get  a  conveyance  to  Carter 
from  Gray  of  Gray's  Interest  in  the  Blue  John 
placer  claim.  Powell  thereupon,  acting  as 
the  agent  of  Carter  and  those  he  represented, 
made  a  contract  with  Gray  and  Bennett  that 
Gray  should  convey  his  interest  in  the  placer 
claim  to  Carter  and  that  Carter  should  pro- 
cure a  patent  to  the  100  acres  as  a  placer 
mine,  and  that  when  the  patent  was  procured 
he  should  reconvey  to  Gray  and  Bennett 
the  portion  of  the  160  acres  covered  by  their 
lode  claim.  This  arrangement  was  carried 
into  effect  Gray,  under  this  argreement 
with  Powell,  conveyed  his  one-eighth  Interest 
in  the  placer  claim  to  CJarter,  and  Powell  act- 
ing for  Carter  and  in  his  name  executed 
bonds  for  title  to  Gray  and  Bennett  by  which 
he  obligated  himself,  upon  the  receipt  of  a 
patent  to  the  160  acres  of  the  Bhie  John 
placer  claim,  to  convey  to  Gray  and  Bennett 
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tbat  part  'of  the  tract  whlcb  was  covered  by 
the  Blue  John  lode  claim.  This  20-acre  tract 
lay  in  the  northwest  portion  of  the  IttO  acres, 
the  position  of  which  can  be  better  understood 
by  reference  to  the  plat  accompanying  the 
statement  of  facts.  The  statute  of  the  United 
States  under  whlcb  mining  claims  of  that 
kind  were  patented  required  that  at  least  $500 
worth  of  improvement  In  the  way  of  develop- 
ing the  mine,  should  be  made  on  each  claim 
before  a  patent  therefor  would  be  issued. 
Gray  and  Bennett,  the  owners  of  the  lode 
claim  referred  to  above,  had  done  work  on 
their  claim  and  by  procuring  the  co-operation 
of  these  parties  Carter  was  enabled  to  use 
this  Improvement  as  a  part  of  the  Improve- 
ment required  to  be  made  on  bis  claim. 
By  acting  for  them  In  this  way  be  obviated 
any  contest  between  himself  and  these  owners 
of  the  lode  claim  and  became  In  effect  a 
trustee  for  them  for  their  Interest  in  this 
land.  In  this  way  Powell,  acting  for  Carter, 
obtained  the  patent  to  the  160  acres  In  Car- 
ter's name.  But  although  the  patent  was 
obtained  in  tbat  way  for  Carter,  It  seems 
that  Carter  and  the  parties  In  St  Louis  whom 
he  represented  had  no  actual  notice  of  the 
agreement  made  by  Powell  In  the  name  of 
Carter  with  Gray  and  Bennett  These  par- 
ties In  St  Louis,  who  were  represented  by 
Carter  and  Powell,  organized  In  1894  a  corpo- 
ration known  as  the  Southwestern  Zinc  Com- 
pany, for  the  purpose  of  having  this  property 
transferred  to  It  when  the  title  was  obtained 
by  Carter.  Powell  was  agent  of  this  company 
also.  The  patent  to  the  160  acres  of  land  was 
obtained  by  Carter  In  1893,  and  In  1896  Car- 
terconveyed  the  land  to  the  Southwestern  Zinc 
Company  by  quitclaim  deed  for  the  nominal 
consideration  of  $1,  and  the  company  Issued 
stock  to  the  parties  Interested  In  the  mining 
claim  for  whom  Carter  had  procured  the  pat- 
ent to  the  extent  of  their  Interest  In  the  land. 
The  Zinc  Company  afterwards  refused  to 
convey  to  Gray  and  Bennett  any  Interest  In 
the  land  and  they  brought  this  action  against 
Carter  and  the  Zinc  Company  to  compel  the 
company  to  carry  out  the  contract  made  by 
Powell,  the  agent,  with  Carter  and  Gray. 
The  company  denied  that  Powell  had  au- 
thority to  make  such  a  contract  and  alleged 
that  It  was  a  purchaser  for  value  without 
notice  of  the  claims  of  plaintiffs.  The  de- 
fendant also  filed  a  motion  to  dismiss  on 
the  ground  that  the  causes  of  action  set  up 
by  Gray  and  Bennett  were  separate  and 
distinct  and  could  not  be  joined. 

First  we  are  of  the  opinion  that  there 
was  no  misjoinder  of  actions.  By  reference 
to  the  bond  for  title  executed  by  Powell  in 
the  name  of  Carter  to  Gray  it  will  be  seen 
that  Powell  agreed  that  Carter,  so  soon  as  he 
obtained  the  title  to  the  placer  claim,  shall, 
upon  payment  by  Carter  of  his  part  of  the 
expenses,  convey  to  Carter  all  of  that  por- 
tion of  the  placer  claim  covered  by  the  Bine 
John  lode  claim.    In  other  words  he  agreed 


to  convey  to  Gray  the  full  20  acres  covered 
by  the  lode  claim,  notwithstanding  Bennett 
was  Interested  in  the  lode  claim.  It  will  be 
noticed  tbat  as  Gray  was  the  owner  of  a 
one-elgbtb  interest  in  the  160-acre  placer 
claim,  amounting  to  20  acres,  he  conveyed  to 
Carter  the  same  amount  of  land  that  Pow- 
ell for  Carter  agreed  to  reconvey  to  him. 
But  Powell  acting  for  Carter  also  agreed 
to  convey  to  Bennett  a  one-fourth  Interest 
in  that  part  of  the  place  land  covered 
by  the  lode  claim.  In  other  words  he  agreed 
to  convey  to  Bennett  one-fourth  of  the 
same  land  he  agreed  to  convey  Gray.  As 
the  contracts  made  by  Powell  in  the  name 
of  Carter  with  Gray  and  Bennett  though 
separate,  covered  the  same  land  In  port  It 
was  proper  for  both  of  these  parties  to  Join 
in  the  action  in  equity  so  that  the  seeming 
conflict  b^ween  these  two  contracts  could 
be  determined  and  the  title  cleared  In  one 
action.  The  omission  of  the  name  of  Gray 
at  one  place  in  the  deed  from  him  to  Carter 
is  a  matter  of  no  moment  as  it  is  plain  that 
It  was  a  mere  clerical  omission  that  does 
not  affect  the  validity  of  the  deed  In  law 
much  less  In  equity. 

Coming  down  to  the  merits  of  the  case, 
as  Powell  was  the  agent  of  Gray  and  also  of 
the  Zinc  Company,  these  defend^ints  must  be 
held  to  have  had  notice  of  the  means  by 
which  be  obtained  for  them  the  Interest  of 
Gray  in  this  placer  claim.  Gray  was  the 
owner  of  a  one-eighth  Interest  In  the  160- 
acre  placer  claim.  At  the  request  of  Powell, 
the  agent  of  Carter,  he  conveyed  this  land 
to  Carter  under  a  written  contract  that  Car- 
ter would  reconvey  to  him.  Carter  accepted 
the  deed,  and  now  claims  the  right  to  hold 
the  land  on  the  ground  that  he  bad  no  no- 
tice of  the  contract  made  by  Powell.  But 
he  had  no  reason-  to  suppose  that  Gray  was 
making  a  gift  of  this  land  to  him,  and  before 
he  accepted  the  deed  he  should  have  ascer- 
tained the  consideration  to  be  paid  for  it 
If  Carter  authorized  Powell  to  acquire  title 
to  the  mining  claims  and  accept  deeds  for 
the  same  In  the  name  of  Carter,  then  notice 
to  Powell  was  notice  to  Carter.  So  we  think 
that  It  Is  plain  that  he  must  be  treated  aa 
having  notice  of  this  contract  made  by  Powell 
with  the  plaintiffs.  If  be  had  notice  then 
the  parties  whom  he  represented  must  be 
held  to  have  had  notice,  and  if  they  had  notice, 
the  Zinc  Company,  formed  by  them  for  the 
express  purpose  of  having  Carter  convey 
these  lands  to  It  had  notice.  Parties  affected 
with  notice  of  that  kind  cannot  escape  the 
consequences  thereof  by  forming  a  corpora- 
tion and  having  their  agent  convey  the  land 
to  the  corporation  and  then  set  up  that  the 
corporation  Is  an  Innocent  purchaser  for 
value.  These  parties  were  the  officers  and 
agents  of  the  corporation  and  notice  to  them 
was  notice  to  the  corporation.  If  the  case 
turned  solely  on  the  authority  of  Powell  to 
bind  his  principal  by  a  contract  of  the  kind 
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which  pltdntiffs  seek  to  baye  performed  in 
thla  case,  we  might  hesitate  to  hold  that  he 
had  such  authority  under  the  power  of  at- 
torney executed  by  Garter  to  him.  But  the 
contract  so  far  as  plaintiffs  are  concerned 
bas  been  executed,  and  defendants  have  ac- 
cepted the  benefits  of  It  Whether  their 
agent  had  the  authority  to  make  the  contract 
or  not,  equity  will  not  permit  these  defend- 
ants to  accept  the  benefits  of  this  contract 
and  at  the  same  time  escape  Its  burdens. 
But  for  this  agreement  made  with  plaiutltF 
Carter  could  never  have  procured  the  legal 
title  to  this  claim  formerly  owned  by  plain- 
tiffB.  It  was  to  the  mutual  benefit  of  these 
parties  that  the  legal  title  of  this  land 
should  be  conveyed  to  Qarter.  Bnt  he  held 
it  In  trust  as  well  for  Gray  and  Powell  as 
for  tiie  other  owners,  and  we  see  no  reason 
why  he  and  the  Zinc  Company  should  not  be 
made  to  carry  out  the  contracts  made  by 
Powell  with  Gray  and  Bennett. 

The  only  question  as  to  which  we  have 
felt  some  doubt  is  whether  this  c«d  tract 
which  is  asked  to*  be  enforced  was  not  one  in 
fraud  of  the  rights  of  the  government  The 
price  required  by  law  to  be  paid  the  United 
States  for  a  patent  to  a  lode  claim  Is  $5 
while  the  price  for  a  patent  to  a  placer  claim 
Is  only  half  that  amount.  For  this  reason 
counsel  for  appellant  say  that  If  plaintlCts' 
statements  are  true,  then  this  land  was  con- 
veyed by  Gray  to  Carter  for  purpose  of  hav- 
ing him  procure  a  patent  to  it  as  a  placer 
claim  and  thus  cheat  the  United  States  out 
of  $2.50  i>er  acre.  But  this  contention  can- 
not be  sustained  for  the  patent  to  Carter 
expressly  excepts  any  lode  or  vein  of  valu- 
able metal  known  to  exist  within  the  limits 
of  the  grant  previous  to  November  2,  1002. 
As  the  Blue  John  lode  claim  was  located  In 
1887  it  does  not  seem  that  the  rights  of  the 
United  States  to  any  lode  or  vein  then  linown 
to  exist  within  the  bounds  of  the  tract  con- 
veyed by  this  patent  would  be  affected  there- 
by. Again,  Gray  had  an  interest  not  only  In 
the  lode  claim  but  in  the  placer  claim  also. 
If  we  disr^ard  entirely  the  rights  of  Gray 
and  Bennett  that  are  founded  on  the  lode 
claim,  still,  as  Gray  was  a  joint  owner  with 
Carter  of  this  placer  claim,  there  Is  certainly 
no  reason  why  the  defendants  should  not  be 
con:u)elled  to  perform  their  contract  with 
Oray.  But  the  contract  with  Gray  calls  for 
the  full  20  acres  claimed  by  plaintiff.  If 
Gray  is  willing  to  turn  over  one-fourth  of 
the  20  acres  to  Bennett  defendants  are  not 
thereby  injured,  nor  are  the  rights  of  the 
government  In  any  way  affected.  In  fact  the 
government  Is  not  complaining,  and,  so  far 
as  the  evidence  shows,  the  motives  of  the 
parties  In  making  this  contract  were  legiti- 
mate and  proper. 

On  the  whole  case  we  are  of  the  opinion 
that  the  decree  was  in  accordance  with 
«qulty  and  right    It  is  therefore  aflQrmed. 


TILLAB  V.  WILSON. 
(Supreme  Court  of  Arkansas.    June  4,  10Q6.) 
L  Refobuation  or  Ihbtbuuknts— Evidenok 

— SuFrlCIENCT. 

In  a  suit  to  reform  an  instrument,  a  mere 
preponderance  of  evidence  that  it  did  not  sfiow 
the  agreement  of  the  parties  is  insufficient 

[Bd.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  SI  157- 
192.] 

2.  Sake— Gbounos  fob  Refobuation  —  Mis- 
take. 

In  an  action  against  a  co-surety  for  contri- 
bution, the  defense  was  tiiat  an  agreement  ex- 
ecuted l)etween  the  parties,  which  in  terms  con- 
stitued  a  settlement  of  litigation  lietween  them 
growing  out  of  a  dissolution  of  a  partnersliip 
between  them,  and  which  made  no  reference  to 
the  note  in  suit,  had  been  intended  to  include 
the  note,  and  it  appeared  that  defendant  had  read 
the  agreement  and  caused  bis  attorney  to  read 
it,  and  that  it  had  been  signed  by  defendant 
without  any  objection  on  the  part  of  himself 
or  his  attorney.  Held,  that  there  was  no  ground 
for  a  reformation  of  the  Instrument. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Reformation  of  Instruments,  i  72.] 

3.  Evidence— Pabol  E3videncb— ContbadiCt- 
iNo  Written  Instbument. 

Where  the  execution  of  a  note,  and  the 
payment  of  the  same  by  one  of  the  sureties,  had 
no  connection  with  the  affairs  of  a  partnership 
between  the  two  sureties,  and  in  an  action  for 
contribution  It  appeared  that  an  instrument  had 
been  executed  between  the  sureties,  which,  in 
terms,  constituted  a  settlement  of  partnership 
litigation  and  made  no  reference  to  tlie  note, 
testimony  tending  to  show  that  the  agreement 
was  intended  to  settle  the  liability  on  the  note 
was  inadmissible,  as  contradicting  a  written 
instrument. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Suit  by  T.  F.  Tiilar  against  T.  O.  Wilson. 
From  a  decree  In  favor  of  defendant,  plaintiff 
appeals.    Reversed  and  rendered. 

Appellant  and  appellee  were  co-sureties  on 
notes  executed  by  the  Gravity  Boiler  Feeder 
Company,  a  corporation,  to  tlie  Bank  of  Com- 
merce. The  notes  were,  respectively,  for 
1300  and  $.500.  Appellant  paid  the  notes, 
and  this  suit  was  brought  by  him  against 
appellee  as  co-surety  for  half  the  amount 
paid.  Appellant  alleging  in  his  complaint 
that  the  maker  and  the  two  other  Indorsers 
were  insolvent.  Appellee  by  his  original 
and  amended  answer  set  up  a  certain  agree- 
ment which  he  alleges  was  understood  to  he 
and  was  a  settlement  of  "all  matters,  claims, 
and  differences  of  every  kind  existing  be- 
tween them."  and  he  avers  that  If  the  claim 
sued  on  was  not  In  terms,  included  In  the 
written  agreement  for  settlement.  It  Is  be- 
cause appellee  through  mistake  or  misap- 
prehension did  not  fully  understand  the  true 
meaning  thereof.  He  says  that  the  settle- 
ment of  the  claim  sued  on  was  a  part  of 
the.  consideration  of  the  written  agreement, 
and  he  prays,  among  other  things,  that  If 
necessary  the  agreement  be  reformed,  so  as 
to  express  the  intention  and  understanding 
of  the  parties  thereto.  In  reply  appellant 
denied  that  the  written  agreement  was  In- 
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tended  to  embrace  the  liability  s^t  up  In  the 
complaint,  and  denied  that  there  was  any 
mistake  or  misapprehension  on  the  part  of 
the  appellee  as  to  the  meaning  of  the  writing. 
The  agreement  set  up  In  the  answer  Is  as 
follows:  "This  Is  to  show  that  T.  O.  Wil- 
son and  T.  F.  Tlllar  have  this  day  com- 
promised the  litigation  between  them  growing 
out  of  the  salt  now  pending  In  the  Pulaski 
chancery  court,  for  a  dissolution  of  the  firm 
of  Tlllar  &  Wilson,  and  the  appeals  taken 
therefrom.  The  terms  of  this  compromise 
are  as  follows:  TiUar  takes  all  assets  of  the 
firm,  and  to  that  end  Wilson  hereby  assigns  to 
Tlllar  all  his  (Wilson's)  Interest  in  such  assets, 
andTillaralsoassumes  and  agrees  to  pay  all 
the  liabilities  of  the  firm  of  Tlllar  &  Wilson, 
together  with  all  unpaid  costs,  including  the 
receiver's  fee,  and  Tlllar  shall  be  anthorlzed 
to  prosecute  for  his  own  benefit  suit  against 
the  Cypress  Lumber  &  Shingle  Company  now 
pending  in  the  Supreme  Court  In  considera- 
tion of  the  foregoing,  Tlllar  has  this  day 
paid  Wilson  $1,750  In  cash,  and  agrees  to 
pay  him  an  additional  amount  of  $1,500  with- 
in 30  days'  from  this  date.  If  the  latter 
amount  Is  not  paid  within  the  30  days,  then 
this  compromise  shall  become  null  and  void, 
and  the  cash  paid  herein  Is  to  be  accoimted 
for  by  Wilson  In  the  settlements  of  the  ac- 
counts of  the  partnership  of  Tlllar  &  Wilson. 
In  addition  to  the  payment  of  the  aggregate 
sum  of  $3,250  by  Tlllar  to  Wilson,  as  herein- 
above set  out,  Tlllar  agrees  to  hold  Wilson 
harmless  from  any  and  all  claims  of  the 
creditors  of  the  firm  of  Tlllar  &  Wilson.  Til- 
lar  Is  to  pay  off  the  debts  within  the  30 
days  or  give  Wilson  a  satisfactory  bond  that 
they  will  be  paid.  Dated  this  January  23, 
1904.  [Signed]  T.  F.  Tlllar.  T.  O.  Wilson." 
Appellee,  after  testifying  concerning  a 
partnership  that  had  existed  between  him- 
self and  appellant,  and  after  showing  that 
suit  was  brought  by  appellant  to  dissolve 
the  partnership  and  that  growing  out  of  the 
affairs  of  the  partnership  and  Its  dissolution 
a  suit  was  pending  in  the  Supreme  Court  In- 
volving differences  between  them  which 
amounted  to  several  thousand  dollars,  and 
out  of  which  be  expected  to  realize  should 
the  litigation  terminate  in  his  favor  about 
$6,000  as  against  appellant,  further  testifies 
as  follows:  "Tlllar  had  at  one  time  handed 
me  a  statement  showing  that  he  had  paid 
out  for  the  Gravity  Boiler  Feeder  Company 
about  $1,600.  So,  on  January  S,  1904,  I 
wrote  Tillar  a  letter  asking  blm  to  advance 
me  $3,000  on  account  of  the  balance  that 
would  be  due  me  on  the  final  settlement  of 
the  Tillar  &  Wilson  firm,  and  proposing  that 
If  he  would  make  the  advance  I  would  as- 
sume and  pay  half  the  amount  he  had  paid 
out  for  the  Gravity  Boiler  Feeder  Company, 
but  denying  that  I  was  really  liable  for  any- 
thing on  the  latter  account.  Tlllar  did  not 
accept  my  proposition — not  directly.  Shortly 
afterwards  he  visited  Little  Rock  and  wanted 


to  know  the  least  I  would  take  to  settle  up 
everything  between  us,  and  I  told  him  $4,000. 
He  said  he  would  go  home  and  think  about 
it  In  a  few  days  I  went  over  to  the  office  . 
of  bis  attorney,  W.  S.  McC:aln,  and  said  to 
blm  that  decisions  by  the  Supreme  Court  in 
the  Ferguson  Lumber  Case  and  in  the  Grady 
Shingle  Case  might  not  be  reached  In  two  or 
three  years,  and  I  asked  his  attorney  to  In- 
form Tlllar  that  I  would  compromise  by  ac- 
cepting from  him  $3,500,  he  to  take  all  the 
assets  and  give  me  a  receipt  In  full.  Tlllar  * 
came  up  on  February  23d,  and  he  proposed 
that  we  go  over  to  the  office  of  his  attorney, 
W.  8.  McCain.  We  did  so,  and  there  we 
talked  the  matter  over.  He  tried  to  get  me 
to  take  less  than  $3,500.  He  proposed  $3,000, 
but  we  finally  agreed  on  $3,250.  The  con- 
tract was  drawn  up  by  Judge  McCain,  as  fol- 
lows." Here  appellee  makes  a  part  of  his 
testimony  the  agreement  set  out,  supra.  He 
then  continues:  "We  did  not  sign  the  agree- 
ment at  McCain's  office,  but  we  came  over  to 
the  office  of  my  attorney,  Judge  Allen,  and 
I  told  Judge  Allen  I  would  like  for  him  to 
look  over  the  agreement  and  see  whether  It 
needed  any  changes  or  corrections.  Judge 
Allen  took  It  and  said:  'Is  this,  in  full?  Is 
It  a  settlement  of  everything  between  you?" 
and  I  said,  TTes,'  and  he  asked  Mr.  Tlllar 
the  same  question  and  he  said  Tea.'  We 
then  signed  up  the  contract  and  Tlllar  gave 
a  check  for  the  $1,750.  This  contract  was  In 
settlement  of  everything  between  ns  Individ- 
ually as  well  as  the  partnership."  All  of 
the  foregoing  testimony  was  given  over  the 
objection  of  plaintiff  as  being  irrelevant  and 
incompetent. 

Samuel  R.  Allen  testified:  "I  was  the  at- 
torney of  T.  O.  Wilson  in  the  litigation  be- 
tween him  and  Tlllar  In  regard  to  the  disso- 
lution of  the  firm  of  Tillar  &  Wilson.  Wil- 
son had  a  desk  in  my  back  office.  The  two 
came  Into  my  room  and  Tlllar  said,  'Wilson 
and  I  have  settled  all  our  difficulties,'  and 
Wilson  said,  "Tlllar  has  bought  me  out  We 
have  been  down  to  Judge  McCain's  office  and 
have  come  to  an  agreement.  I  suppose  some 
paper  Is  necessary  and  we  have  had  one  pre- 
pared, which  I  would  like  to  have  you  look 
over  and  see  if  It  Is  sufficient'  They  handed 
me  a  paper,  and,  before  reading  It  I  asked 
them  If  they  meant  to  say  that  they  had  set- 
tled all  matters  of  every  kind  and  nature 
between  them,  and  they  said  'Tes.'  I  then 
took  the  paper,  the  one  copied  above,  prepared 
by  McCain,  and  read  It  over  carefully,  and  I 
then  remarked  to  them  'that  this  paper  in 
itself  seems  to  refer  solely  to  the  affairs  of 
Tlllar  &  Wilson,"  and  they  said  It  covers 
everything  between  ua  except  an  account  Wil- 
son owed  the  firm  of  Tillar  &  Co.  for  Knights 
of  Honor  dues  they  had  paid  for  blm,  and 
I  said.  'I  will  just  make  this  remark,  so  there 
will  be  no  afterclap:  While  this  paper  is  not 
quite  as  explicit  as  I  would  have  made  It 
and  while  It  does  not  cover  the  matter  entire- 
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ly.  I  thtiik  It  win  «a'  I  knew  at  the  time 
tbat  Tlllar  was  claiming  something  from  Wil- 
son on  accoimt  of  the  notes  paid  the  bank  for 
the  Qravity  Boiler  Company,  and  I  had  this 
In  mind  when  they  were  talking  to  me." 
Appellant's  comisel  objected  to  all  of  the 
foregoing  testimony  of  Allen,  and  filed  a  mo- 
tion to  suppress  the  depositions  of  Wilson 
and  Allen,  and  particularly  that  part  relat- 
ing to  conversations  at  and  before  the  time 
of  the  signing  of  the  written  agreement  and 
explaining  the  meaning  of  the  contract  The 
court  overruled  the  motion,  to  which  ruling 
plalntlfT  excepted. 

Appellant  testified  In  his  own  behalf  as 
follows:  "I  was  a  co-surety  with  Wilson  on 
the  notes  of  the  Gravity  Boiler  Company  to 
the  bank,  and  I  paid  them.  This  business 
of  tbe  boiler  company  had  nothing  to  do  with 
the  shingle  and  timber  business,  of  Tlllar  & 
Wilson.  The  court  realized  about  $16,000 
on  the  sale  of  the  Tlllar  &  Wilson  assets. 
At  the  time  we  made  tbe  agreement  in  Judge 
Allen's  office  there  was  no  agreement  except 
tbe  written  agreement  and  that  related  en> 
tirely  to  tbe  business  of  Tlllar  &  Wilson. 
My  attorney,  W.  S.  McCain,  wrote  it  np, 
and  it  was  then  referred  to  Judge  Allen. 
We  went  to  Judge  Allen's  office  and  signed 
it  up  there.  Jndge  Allen,  Wilson,  and  I  only 
were  present  There  was  no  other  agreement 
except  tbat  which  was  I;i  the  writing  signed. 
Jndge  Allen  is  mistaken  in  his  recollection  of 
what  was  said,  and  what  he  and  Wilson 
testified  to  in  their  depositions  is  untme, 
so  far  as  relating  to  any  other  than  the  Tll- 
lar &  Wilson  matter." 

The  chancellor  entered  a  decree  for  appel- 
•lee.  and  this  appeal  was  taken. 

W.  S.  McCain,  for  appellant  Ratcllffe 
&  Fletcher,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
Tbe  chancellor  found  "that  at  the  time  tbe 
agreement  as  set  forth  in  the  answer  was 
executed  it  was  understood  by  and  between 
tbe  plalntlfT  and  the  defendant,  and  as  part 
of  the  consideration  for  said  agreement  that 
tbe  claim  sued  upon  herein  as  set  forth  In 
tbe  complaint  was  to  be  fully  settled  and 
satisfied  and  was  so  settled  and  satisfied  by 
said  agreement"  If  this  finding  were  correct 
tbe  settlement  of  the  amount  due  by  appellee 
to  appellant  on  account  of  tbe  payment  by 
fbe  latter  of  the  Oravity  Boiler  Feeder  Com- 
pany's notes  was  Intended  to  be  embraced 
In  tbe  written  agreement,  and  its  omission 
tberefrom  was  a  mistake  common  to  both 
parties  which  would  call  for  a  reformation 
of  tbe  written  agreement  so  as  to  effectuate 
tbelr  purpose.  The  decree  of  the  court  in 
favor  of  appellee  was  In  effect  tantamount 
to  this.  Tbe  testimony  of  appellee  and  Jndge 
Allen  tends  to  show  that  the  parties  to  tbe 
agreement  Intended  that  it  shonld  settle  all 
matters  between  them.  But  the  testimony 
of  appellant  tends  to  show  that  It  was  In- 
folded  to   settle  only   differences   growing 


out  of  the  partnership  transactions.  So  there 
Is  a  conflict  and  with  the  view  most  favor- 
able to  appellee,  it  can  only  be  said  that  there 
Is  a  mere  preponderance  of  tbe  evidence  in 
his  favor.  But  this  Is  not  sufficient  to  en- 
title a  party  to  reformation.  The  proof  must 
be  "clear,  nnequivocal,  and  decisive."  Goerke 
V.  Rodgers,  75  Ark.  72,  86  S.  W.  837;  Me- 
Oulgan  V.  Gaines,  71  Ark.  614,  77  S.  W.  62. 
We  do  not  find  It  so  in  this  case.  The  ex- 
plicit language  of  the  instrument  shows  that 
it  has  had  reference  solely  to  the  compromise 
of  the  litigation  then  pending  between  ap- 
pellant and  appellee,  and  to  the  settlement 
of  tbe  affairs  of  their  partnership  and  nothing 
else.  Language  could  not  more  plainly  set 
forth  the  purpose  of  this  agreement  and  the 
utmost  stretch  of  construction  could  not  make 
It  hiclude  the  settlement  of  appellee's  liabil- 
ity on  the  notes  mentioned,  yet  appellee  read 
this  agreement  or  had  It  read  In  his  presence. 
He  then  had  his  attorney  to  read  same,  and 
notwithstanding  Its  failure  to  compass  tbe 
specific  object  of  including  the  settlement  of 
appellee's  liability  to  appellant  on  account  of 
the  notes,  as  one  of  the  purposes,  which  appel- 
lee contemplated  and  hud  In  mind,  at  tbe  time 
he.  nevertheless,  signed  the  agreement  with- 
out mentioning  this  particular  matter  to  ap- 
pellant So,  likewise  his  attorney  had  this 
specific  thing  In  mind,  but  failed  to  mention 
It  specifically  to  appellant  and  failed  to  sug- 
gest a  modification  of  the  agreement  to  cover 
it  although  he  says  "It  was  not  quite  as  ex- 
plicit as  I  would  have  made  It.  and  does  not 
cover  the  matter  entirely."  This  certainly 
tends  to  prove  that  If  appellee  had  this  matter 
In  mind  at  tbe  time  of  signing  the  agreement 
he  failed  to  mention  It  to  appellant  and  It 
does  not  at  all  contradict  appellant's  evidence 
that  "there  was  no  other  agreement  except 
that  which  was  In  the  writing  signed."  There 
was  no  ground  for  reformation. 

Second.  The  testimony  of  appellee  and  S. 
R.  Allen,  to  the  effect  that  the  agreement  was 
intended  to  settle  the  liability  of  appellee  to 
appellant  on  account  of  the  notes,  was  In  con- 
tradiction, and  not  explanation  of  the  terms  of 
the  written  contract  between  the  parties.  It 
tended  to  vary  those  and  thus  contravened 
the  rule  which  excludes  parol  evidence.  1 
Gr.  Bv.  f  275  et  seq.,  notes;  Colonial  &  XJ.  S. 
Mortgage  Co.  v.  Jeter,  71  Ark.  185,  71  8.  W. , 
945;  Moore  v.  Terry,  66  Ark.  393,  50  S.  W. 
998,  and  cases  cited;  West  v.  Waller,  66  Ark. 
445,  51  S.  W.  820.  In  the  subject-matter  of 
the  written  agreement  was  the  compromise 
of  the  lawsuit  pending  in  the  Supreme  Court 
and  the  settlement  of  tbe  affairs  of  the  part- 
nership that  had  existed  between  them.  The 
payment  of  the  Gravity  Boiler  Feeder  Com- 
pany's notes  and  appellee's  contributor's  share 
thereof  which  was  due  appellant  had  not 
even  tbe  remotest  connection,  under  the  proof, 
with  the  affairs  of  the  partnership  between 
Tlllar  and  Wilson,  much  less  with  the  law- 
suit that  was  pending  In  the  Supreme  Court 
Here  the  entire  contract  relating  to  the  sub- 
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Ject-matter  about  which  the  parties  were 
contracting  as  Indicated  by  the  terms  of  the 
instrmnent  were  reduced  to  wrltlns,  and 
there  is  no  ambiguity  about  them.  The  cases 
of  Weaver  &  Weaver  v.  Fletcher  &  Botze,  27 
Ark.  610,  and  Kelly  v.  Carter,  69  Ark.  112, 
17  S.  W.  706,  cited  by  appellee,  are  not  ap- 
plicable. 

The  decree  is  reversed,  and  Judgment  will 
be  entered  here  In  favor  of  appellant  tor  the 
amount  sued  for  in  his  complaint,  with  inter- 
est 

So  ordered. 


FLETCHER  v.  VERSER. 
(Supreme  Court  of  Arkansas.     June  4,  1906.) 

1.  CoNTBACTS  —  Breach  —  Abardonkent  bt 
Otbgb  Pabtt— Justification. 

Where  defendant  contracted  with  plaintiff, 
to  keep  cut  a  supply  of  logs  sufficient  to  keep 
employed  plaintiff's  teams  until  defendant's  tim- 
ber wa^  all  hauled,  bis  failure  so  to  do  was  a 
violation  of  the  contract,  justifying  the  abandon- 
ment thereof  by  plaintiff. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11, 
Cent.  Pig.  Contracts,  81  1174,   1175.] 

2.  Same— Actions— iNSTBUCTioNS. 

Where,  in  an  action  to  recover  for  services 

Eerformed  by  plaintiff  under  an  agreement  to 
aul  defendant's  logs,  plaintiff  alleged  defend- 
ant's breach  of  his  part  of  the  contract  to  keep 
on  hand  a  supply  of  Iorr  sufficient  to  keep  plain- 
tiff's teams  employed,  by  reason  whereof  plain- 
tiff abandoned  the  contract,  an  instruction  that 
if  plaintiff  abandoned  his  contract  before  com- 
pleting the  work,  the  jury  must  find  for  defend- 
ant, was  misleading,  in  view  of  plaintiff's  admis- 
sion that  be  had  abandoned  bis  contract  before 
completion,  but  setting  up  as  a  justification 
therefor,  defendant's  breach  of  bis  part  of  the 
contract. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent.  Dig.  Contracts,  §§  1829,  1830.] 
8.  Same. 

The  court  having  already  told  the  Jury 
that  if  defendant  failed  to  keep  a  supply  of 
logs  on  hand,  as  agreed,  plaintiff  had  a  right 
to  abandon  the  contract  on  that  ground,  an  in- 
struction that  If  plaintiff  "wrongfully"  aban- 
doed  the  contract,  he  could  not  recover,  was  not 
misleading. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;   Alexander  M.  DufiBe,  Judge. 

Action  by  J.  D.  Verser  against  R.  M. 
Fletcher.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Mehaffey  &  Armstead,  tor  appellant  E. 
Hi  Vance,  Jr.,  for  appellee. 

RIDDICK,  J.  J.  D.  Verser  brought  this 
action  against  R.  M.  Fletcher  before  a  Jus- 
tice of  the  peace  In  Hot  Spring  county  to 
recover  the  sum  of  $76.89  which  he  claimed 
was  due  him  by  the  defendant  for  hauling 
logs  to  defendant's  mill.  The  Justice  gave 
Judgment  in  favor  of  Verser  for  the  amount 
claimed  by  him,  and,  on  another  trial  in  the 
circuit  court  where  the  case  was  carried  by 
appeal.  Judgment  was  rendered  against  the 
defendant  for  the  sum  of  $05.95. 


The  evidence  showed  that  Verser  bad  made 
an  oral  agreement  with  Fletcher  to  haul  the 
logs  from  a  certain  tract  of  timber  land. 
Verser  hauled  a  portion  of  the  logs,  and  de- 
fendant admitted  that  according  to  the  con- 
tract price  be  would  owe  Verser  $65.95  for 
the  logs  banled  had  he  not  abandoned  his  con- 
tract and  refused  to  haul  the  remainder  of 
the  logs.  But  Verser  testified  that  one  of 
the  conditions  of  the  contract  was  that  thf 
defendant  sboald  keep  a  sufficient  quantity 
of  logs  cut  to  keep  the  teams  of  plaintiff 
employed,  and  that  plaintiff  was  compelled 
to  quit  because  the  defendant  failed  to  per- 
form this  condition  of  the  contract  and 
failed  to  keep  a  supply  of  logs  for  plaintiff 
to  haul.  There  was  some  conflict  in  the  evi- 
dence on  this  point,  but  it  was  sufficient  to 
support  the  finding  of  the  Jury  that  Fletcher 
failed  to  carry  out  this  provision  of  the  con- 
tract and  failed'  to  have  enough  logs  cut  to 
keep  the  teams  of  Verser  employed,  and  that 
for  this  reason  Verser  was  Justified  In  quit- 
ting the  work.  The  court  told  the  Jury  that 
If  Fletcher,  as  part  of  his  contract  with 
Verser,  agreed  to  keep  a  supply  of  logs  cut 
sufficient  to  keep  the  teams  of  Verser  em- 
ployed until  the  timber  was  all  hauled  and 
failed  to  do  so,  that  this  violation  of  the  con- 
tract on  the  part  of  Fletcher  gave  Verser 
the  right  to  abandon  bis  part  of  the  contract; 
and  this  was  clearly  right  The  defendant 
then  asked  the  court  to  give  an  Instruction 
to  the  Jury  that  If  Verser  abandoned  bis 
contract  before  completing  the  work  they 
should  find  for  defendant  This  Instruction 
as  asked  was  clearly  misleading,  for  Verser 
admitted  that  be  had  abandoned  bis  con- 
tract before  completing  the  hauling,  bat  tA 
a  Justification  therefor,  he  stated  that  the 
defendant  Fletcher  had  failed  to  perform  his 
part  of  the  contract  by  not  keeping  logs 
cut  for  plaintiff  to  haul.  The  question  for 
the  Jury  was,  then,  not  whether  the  plaintiff 
bad  abandoned  bis  contract  he  admitted  that 
he  had  done  so,  but  whether  the  defendant 
had  agreed  to  keep  plaintiff  supplied  with 
logs,  and  had  failed  to  do  so;  for,  if  that 
was  true,  the  plaintiff  was  Justified  in  quit- 
ting the  work.  The  circuit  court  therefore, 
modified  the  Instruction  asked  by  defendant 
80  as  to  tell  the  Jury  that  if  plaintiff  wrong- 
fully abandoned  his  contract  be  could  not 
recover. 

Counsel  for  defendant  say  that  the  inser- 
tion of  the  word  "wrongfully"  in  the  instruc- 
tion rendered  It  erroneous,  for  the  reason  that 
whether  or  not  a  contract  was  wrongfully 
abandoned  Is  a  question  of  law.  That  may  be 
true  In  some  cases  but  when  all  the  Instruc- 
'  tlons  are  read  together  there  was  nothing 
misleading  in  the  instructions  In  this  case. 
The  court  bad  already  told  the  Jury  that  If 
the  defendant  failed  to  perform  a  condition 
of  the  contract  requiring  blm  to  keep  a 
supply  of  logs  on  hand  the  plaintiff  had  a 
right  to  abandon  dis  contract  on  that  ground. 
And  when  the  court  told  than  that  If  plain- 
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tiff  wTongfally  abandoned  bis  contract  be 
could  not  recover,  tbey  must  bare  onderstood 
from  tbla  tbat  the  plaintiff  bad  no  right  to 
abandon  bis  contract  If  the  defendant  bad 
performed  bis  part  of  the  contract  and  kept  a 
supply  of  logs  on  hand  for  that  was  the  only 
question  at  Issue. 

Taken  as  a  whole,  we  think  the  law  of  the 
case  was  clearly  stated  to  the  Jury,  and  the 
evidence  Is  amply  sufficient  to  sustain  the 
verdict. 

Judgment  afflrmeo. 


LITTLE  ROCK  TRACTION  A  BLBCTRIC 

CO.  et  al.  V.  HICKS. 
(Supreme  Coart  of  Arkansas.     June  4,  1908.) 

1.  Justices  of  th«  Pbacb— AppBAii— Bbinq- 
INQ  IN  New  Defendants— Juwbdictiom. 

After  appeal  from  a  justice  to  the  circuit 
court  in  an  action  against  a  railroad  for  less 
than  $100,  anotlier  corporation,  which  had 
agreed  to  assume  the  liabilities  of  the  railroad, 
was  made  a  defendant,  by  an  amendment  of 
the  complaint,  and  aoswered.  Held  tbat,  the 
amount  sued  for  being  less  than  $100,  the  cir- 
cuit court  had  no  jurisdiction  of  such  corpora- 
tion and  the  judgment  rendered  against  it  was 
void. 

[Ed.  Note. — For  cases  In  point,  see  vol.  81, 
Cent.  Dig.  Justices  of  the  Peace,  f  670.] 

2.  Evidence— Subjects  or  Opinion  Evidxnoe 
— Opebation  of  Vehicles. 

In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff's  cow,  it  was  proper  to  per- 
mit a  witness  to  testify  that  he  did  not  know 
how  fast  the  car  was  runoing  but  that  judg- 
ing from  the  ordinary  speed  of  cars,  being  6 
to  8  miles  per  hour,  the  car  was  running  at 
a  speed  of  ttbont  20  miles. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  2270.] 

8.  Stbeet  Railboadb— Injubieb  to  Animai.s— 

CONTBIBUTOBT  NBGUOKNCE. 

Permitting  a  cow  to  run  at  large  outside 
the  "stock  limit"  was  not  contributory  negli- 
gmux,  and  hence  did  not  preclude  a  recovery 
from  a  street  railroad  for  Injuries  to  the  cow. 

AK>eal  from  Circnlt  Court,  Pulaski  County ; 
EMward  W.  Wlnfleld,  Judge. 

Action  by  Mrs.  H.  L.  Hicks  against  the 
Little  Rock  Traction  ft  Electric  Company  and 
another.  From  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.  Judgment  set  aside 
as  to  the  Little  Rock  Railway  ft  Electric 
Company,  and  affirmed  as  to  the  other  de- 
foidant 

Cantrell  ft  Loughborough,  for  appellants. 
W.  C.  Adamson,  for  appellee. 

BATTLE,  J.  Mrs.  H.  L.  Hicks  brought  an 
action  before  a  justice  of  the  peace  of  Pulas- 
ki county  against  the  Little  Rock  Traction  ft 
Eilectric  Company,  a  street  railway  company, 
for  damages  caused  by  it  negligently  injuring 
a  cow  belonging  to  her.  The  amount  sued 
for  was  $75.  In  a  trial  before  the  justice  of 
the  peace  the  defendant  recovered  judgment 
Plaintiff  then  appealed  to  the  circuit  court, 
and  on  the  Ist  of  October,  1901,  filed  In  that 
court  an  amendment  to  her  complaint  in 
which  she  made  the  Little  Rock  Railway  ft 
96  S.W.— 25 


Electric  Company  a  party  defendant,  alleging 
tbat  It  had  purchased  the  property  of  the 
Little  Rock  Traction  ft  Electric  Company, 
and  bad  assumed  the  payment  of  its  obliga- 
tions, and  asked  for  judgment  against  the 
former  company  for  the  $75.  The  Little  Rock 
Railway  ft  Electric  Company  answered  and 
admitted  that  it  had  purchased  from  the  Lit- 
tle Rock  Traction  ft  Electric  Company  Its 
property  and  assumed  its  liabilities,  and 
adopted  its  answer,  and  asked  for  judgment 
against  plaintiff. 

On  October  4,  1904,  the  issues  in  the  case 
were  tried  by  a  jury  which  returned  a  ver- 
dict in  favor  of  plaintiff  In  the  sum  of  $35; 
judgment  was  rendered  for  that  amount 
against  both  defendants,  and  from  this  judg- 
ment tbey  .prosecute  an  appeal  to  this  court. 

The  evidence  adduced  at  the  trial,  which 
sustained  the  verdict  of  the  jury,  toided  to 
prove  the  following  facts : 

On  the  night  of  the  Slst  of  August,  1902, 
about  the  hour  of  9:06  p.  m.,  a  cow  of  Mrs. 
H.  L  Hicks  was  seriously  Injured  and  greatly 
damaged  by  a  collision  with  a  car  on  the 
street  railway  of  the  Little  Rock  Traction  ft 
Electric  Company  in  the  city  of  Little  Rock. 
The  night  was  fair  and  the  stars  were  shin- 
ing. In  the  locality  in  which  the  collision 
occurred,  on  tbat  night,  at  the  time  of  the 
collision,  a  cow  lying  down  could  have  been 
seen  140  feet  away.  If  standing  on  the  track, 
she  could  have  been  seen  by  the  motorman 
In  his  place  100  yards  ahead  of  the  car; 
if  near  the  sidewalk  on  the  street,  she  could 
have  been  seen  by  him  100  feet  ahead  of  the 
car ;  and  If  4  or  5  feet  from  the  track  of  the 
railway,  could  have  been  seen  about  100 
yards  away.  No  houses  or  trees  cast  a  shad- 
ow in  the  street.  The  car  was  recklessly 
propelled  at  a  great  speed  to  the  great  dan- 
ger of  persons  and  property  on  the  track. 
One  witness  testified  over  the  objections  of 
the  appellants:  "I  have  no  means  of  telling 
how  fast  the  car  was  running  but  judging 
from  the  ordinary  speed  of  cars,  being  6  or 
8  miles  an  hour,  this  car  was  running  at  a 
speed  of  about  20  miles  per  hour."  The  car 
struck  the  cow  with  great  force,  making  a 
loud  noise,  pushing  her  a  distance  of  SO  feet 
tearing  up  the  ground ;  one  witness  testify- 
ing that  "there  was  a  great  big  ditch  in  the 
ground  where  she  (the  cow)  had  been  drag- 
ged." The  cow  was  severely  mangled  by  the 
collision.  A  witness  who  found  her  imme- 
diately after  the  accident  says :  "Several  of 
the  cow's  ribs  were  broken,  and  she  wds 
hurt  internally.  Blood  was  coming  out  of 
her  eyes  and  nose  and  mouth.  Her  hip  was 
mashed  and  she  was  skinned  all  over."  In 
the  locality  In  which  this  accident  occurred 
stock  were  not  prohibited  from  running  at 
large.  The  car  running  at  the  rate  of  8 
miles  an  hour  could  have  been  stopped  in  60 
feet;  the  usual  rate  of  speed  of  such  cars 
being  from  6  to  8  miles  an  hour. 

The  court  Instructed  the  jury,  over  the  ob- 
jection of  the  defendants,  as  follows:    "The 
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court  Instructa  the  jury  tliat  If  they  find 
from  the  evidence  that  the  cow  was  lying, 
standing  or  walking  on  the  track,  and  that 
the  motorman  eaw  her,  or  could,  by  the  uae 
of  ordinary  care,  have  seen  her,  in  time  to 
hare  avoided  striking  her,  by  the  use  of  or- 
dinary care  and  failed  to  use  such  care,  then 
you  will  find  for  the  plaUitlff." 

First  It  Is  first  insisted  that  the  circuit 
court  had  no  Juriadlctlon  as  to  the  Little 
Rock  Railway  A  Electric  Company.  This 
contention  Is  correct  The  basis  of  proceed- 
ing against  that  company  is  the  contract  it 
made  with  the  Little  Rock  Traction  &  Elec- 
tric Company  to  assume  the  liabilities  of  the 
latter  company.  It  was  not  a  party  to  the 
tort  Involved  In  this  action,  and  the  only 
means  by  which  the  appellee  sought  to  make 
it  liable  therefor  was  the  contract  it  made 
with  the  latter  company.  By  an  amendment 
to  her  complaint  in  the  circuit  court  she  at- 
tempted to  enfoi'ce  this  contract  by  an  action 
thereby  instituted  against  It  in  that  court 
The  amount  involved  being  less  than  $100 
the  circuit  court  acquired  no  Jurisdiction; 
and  the  judgment  rendered  against  it  is  void. 

Second.  It  is  contended  that  the  court  erred 
In  allowing  Trnstin  Hicks  to  testify  as  fol- 
lows: "I  have  no  means  of  telling  how  fast 
the  car  was  running,  but  Judging  from  the 
ordinary  Bi>eed  of  cars,  being  6  to  8  miles  per 
hour,  this  car  was  running  at  a  speed  of 
about  20  miles  per  hour."  The  ground  of 
the  contention  Is  Hicks  did  not  show  that  he 
was  an  expert  The  testimony  was  obvious- 
ly introduced  for  the  purpose  of  showing  that 
the  car  was  running  at  an  unusual  rate  of 
speed.  It  did  not  require  an  expert  to  ascer- 
tain that  fact  especially  when  the  difference 
between  the  usual  rate  and  the  speed  it  was 
traveling  at  the  time  of  the  accident  was 
very  great  It  was  admissible  to  show  that 
the  car  was  running  rapidly  and  at  unusual 
rate  of  speed. 

Third.  Appellant's  objection  to  instruction 
copied  above  is  it  Ignored  the  negligence  of 
appellee  In  allowing  her  cow  to  run  at  large. 
As  the  cow  was  running  outside  the  "stock 
limit"  the  appellee  was  not  guilty  of  con- 
tributory negligence  in  allowing  her  to  run 
at  large,  and  the  objection  was  not  well  taken. 
tittle  Rock  Railway  &  Electric  Company  v. 
Newman  (Ark.)  92  S.  W.  864. 

Fourth.  The  evidence  was  sufiScient  to  sus- 
tain the  verdict 

.The  judgment  as  to  the  Little  Rock  Rail- 
way &  Electric  Company  is  set  aside,  and 
the  action  as  to  it  is  dismissed;  and  the 
judgment  against  Little  Rock  Traction  & 
Electric  Company  Is  affirmed. 


JOHNSON  et  al.  v.   SMOTHERS. 

(Supreme  Court  of  Arkansas.    June  4,   1906.) 

1.  Payment— Assignment— Election. 

Plaintiff  resigned  as  president  of  an  in- 
surance society,  which  was  in  embarras!!ed  cir- 
cumstances and  wlilcb  owed  plaintiff  $5,393.97 


on  general  account  together  with  a  $200  note, 
on  defendant's  agreement  to  pay  plaintiff  $1,000 
as  soon  as  the  assets  of  the  association  permit- 
ted. Defendant  claimed  that,  immediately  after 
the  contract  was  signed,  he  asked  plaintiff  what 
he  would  take  therefor,  and  that  plaintiff  said 
$500,  which  he  (defendant)  accepted,  while 
plaintiff  claimed  that  there  was  no  such  ac- 
ceptance. Thereafter  defendant  wrote  plaintiff 
that  the  society  was  in  good  financial  condition 
and  able  to  pay  its  indebtedness,  and  later  did 
pay  the  $200  note,  after  which  defendant  wrote 
another  letter  inclosing  a  draft  for  $500,  asking 
plaintiff  to  sign  and  return  the  inclosed  "re- 
ceipt," and  stated  that  he  would  send  plaintiff 
a  new  statement  of  the  society's  report  soon. 
The  indosure  was  not  a  receipt,  but  an  assign- 
ment of  plaintiff's  claim  for  $1,000  against  the 
society.  Held,  that  such  assignment  was  not 
responsive  to  the  latter  and  did  not  reqnire 
plaintiff  to  elect  either  to  execute  the  release 
or  return  the  $500  but  that  plaintiff  was  en- 
titled to  keep  such  sum  and  credit  it  on  bis  claim 
against  the  society. 
2.  CoNTBACTs—CoNSTBUonoR— Question  i«b 

JUBT. 

Where  extrinsic  evidence  Is  introduced  to 
aid  in  the  construction  of  a  written  contract 
it  is  not  error  for  the  court  to  submit  the  con- 
struction  thereof  to  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  11, 
Cent.  Dig.  Contracts,  {§  767-770.] 

Appeal  from  Circuit  Court.  Pulaski  Coun- 
ty; Edward  W.  Winfleld,  Judge. 

Action  by  L.  S.  Smothers  against  M.  H. 
Johnson  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Smothers  was  president  and  Rowe  was 
secretary  of  the  Planters'  Mutual  Insurance 
Association,  The  association  was  In  em- 
barrassed circumstances  and  the  president 
and  secretary  bad  only  credit  on  the  books 
for  their  salaries  and  conunisslons  instead  of 
the  cash  therefor.  The  amount  of  Smothers' 
credit  was  $5,383.97.  The  association  also 
owed  him  a  $200  note  and  some  small  amount^ 
on  personal  account  not  included  in  the  other 
account  Johnson  was  Interested  In  the  as- 
sociation, and,  desirous  of  saving  It  from  In- 
solvency, brought  about  an  arrangement  for 
Cotnam  to  take  Rowe's  place  as  secretary 
and  he  to  take  Smothers'  as  president  The 
result  of  these  negotiations  were  embodied  la 
the  following  proposition,  which  was  accepted 
by  Smothers:  "Little  Rock,  October  21,  1899. 
Mr.  L.  S.  Smothers — Dear  Sir:  In  consider- 
ation of  your  resignation  as  president  of  the 
Planters'  Mutual  Insurance  Association  of 
Arkansas,  and  the  transfer  of  your  credit 
therein,  we  hereby  agree  to  pay  you  $1,000.00 
at  such  times  as  the  assets  of  the  association 
will  permit  By  this  Is  meant  and  under- 
stood that  when  the  losses  and  other  obliga- 
tions of  the  company  have  been  met  and  paid, 
and  the  assets  of  the  association  remaining 
are  sufficient  to  cover  the  re-insurance  on  a 
basis  of  55  per  cent  on  the  total  premiums, 
that  payment  out  of  the  surplus  shall  be  made 
on  this  account  until  the  whole  amount  is 
paid.    (Signed)  AL  H.  Johnson.  T.  T.  Cotnam.'» 

Johnson  testifies  that  after  this  contract 
was  signed  that  he  asked  Smothers  what  he 
would  take  for  the  above  obligation,  and 
Smothers  said  $500;   and  that  he  (Johnson) 
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said:  "All  right;  as  soon  as  I  can  get  the 
money  i  will  send  It  to  you."  Smothers  says 
that  Johnson  asked  him  if  be  wanted  to  sell, 
and  he  replied:  "Well,  I  do  not  know.  Do 
70a  want  to  bny  it?"  and  that  Johnson  walk- 
ed away  without  response.  Smothers  left  the 
state  the  night  this  contract  was  dated,  and 
the  parties  did  not  meet  after  thla  conversa- 
tion, so  differently  stated,  occurred. 

The  following  correspondence  explains  it- 
self: 

"LitUe  Rock,  December  4,  189d. 

"Mr.  I*  S.  Smothers,  Ashley,  Ohio— Dear 
Sir:  I  am  glad  to  tell  you  that  the  Planters 
Mntnal  Insurance  Company  is  in  good  finan- 
cial fix  and  able  to  pay  all  the  indebtedness 
they  owe.  If  you  will  send  that  $200.00  note 
of  yours  to  me,  or  to  any  bank  in  town,  we 
will  cash  it  promptly.  In  regard  to  the  other 
money  that  is  dne  you  for  your  Interest  in 
the  company,  that  will  be  attended  to  about 
January  1.  With  kindest  regards,  I  ani 
yours  very  truly,  M.  H.  Johnson." 

"LltUe  Rock,  December  11,  1899. 

"Mr.  L,  8.  Smothers,  Ashley,  Ohio — Dear 
Sir:  I  enclose  herewith  New  York  draft  for 
$226.00,  the  amount  of  your  note  and  interest 
The  boys  did  not  have  time  to  day  to  check 
up  your  personal  account,  but  they  will  do  so 
at  once,  and  I  will  then  send  yon  a  draft  for 
tbe  amount  due  yon.  B.  C.  Is  still  with  us 
and  seems  to  be  doing  very  well.  With  kind 
regards,  I  am  yours  very  truly,  M.  H.  Jobn^ 
son." 

"Little  Rock,  Ark.,  February  18,  1900. 

'^r.  li.  S.  Smothers,  Care  Davidson,  Col- 
umbus, Ohio — ^Bily  Dear  Mr.  Smothers:  Your 
letter  of  the  3rd  ult  has  been  received  several 
days.  When  I  received  it  I  intended  to  an- 
swer it  Immediately,  but  I  have  been  busy 
and  put  it  off  from  day  to  day.  I  enclose 
you  herewith.  New  York  draft  for  $500,  and 
I  will  ask  you  to  please  sign  the  enclosed  re- 
ceipt and  return  to  me  promptly.  I  am  glad 
to  know  you  are  enjoying  yourself  and  having 
good  health.  I  have  nothing  very  new  to 
report,  but  I  am  glad  to  say  that  the  Planters 
la  moving  along  smoothly  and  gaining  every 
day.  The  auditors  are  now  in  the  office 
cbecking  up  the  bnsinesa  for  the  past  year, 
and  they  will  soon  be  able  to  report  When 
tbey  do,  I  will  be  glad  to  send  you  tbe  result 
ot  their  investigation.  Please  let  me  know  at 
once  when  you  will  be  in  Little  Rock.  Yours 
Tery  truly,  M.  H.  Johnson." 

Accompanying  this  letter  and  inclosed  with 
It  was  a  blank  transfer  In  these  words: 

"UtOe  Rode,  Ark.,  February  13,  1900. 
In  consideration  of  one  dollar  and  other 
Taluable  considerations,  I  hereby  transfer  and 
assign  to  M.  H.  Johnson  all  my  right  title 
and  Interest  in  and  to  the  account  in  my  favor 
'With  Planters  Mutual  Insurance  Association 
of  Arkansas,  and  transfer  to  him  all  credits 
to  which  I  was  entitled  as  a  director  and 
«^cer  during  my  term  of  ofBce." 


"February  22,  1900. 
"Friend  Johnson:    l  will  be  in  L.  R.  about 
March  10,  and  will  talk  with  you  on  business.. 
$500.00  payment  received.    Respectfully,  L.  b. 
Smothers." 

The  subsequent  correspondence  between  the 
parties  only  fortified  the  respective  positions 
assumed  by  each.  On  November  — ,  1900, 
the  $1,000  obligation  to  Smothers  was  paid 
to  Johnson,  and  the  Smothers  account  closed. 
This  suit  was  brought  by  Smothers  to  recover 
tbe  remaining  $600  of  the  obligation.  John- 
son claimed  that  Smothers  had  sold  it  to  him 
for  $600 ;  that  he  accepted  the  draft  sent  blm 
in  letter  of  February  13,  1900,  in  payment  of 
the  purchase.  The  case  went  to  the  jury  un- 
der Instructions  telling  them,  in  substance, 
that  If  there  was  a  sale  of  the  obligation  to 
Johnson  that  Smothers  could  not  recover, 
and  submitting  that  issue  to  them  for  d»- 
termination. 

The  court  refused  the  following  Instructions 
requested  by  Johnson  and  Cotnam:  "(1) 
When  M.  H.  Johnson  wrote  the  letter  of  Feb- 
ruary 13,  1900,  Inclosing  the  bank  check  and 
written  Instrument  to  be  signed  and  returned, 
it  was  the  duty  of  Smothers,  when  he  re- 
ceived the  letter  with  the  check,  to  either  sign 
and  return  the  transfer  which  was  enclosed 
with  the  letter,  or  to  decline  to  accept  or 
collect  the  check.  And  when  he 'used  the 
check,  as  he  admits  In  bis  testimony  he  did 
do,  he  thereby  became  estopped  from  making 
any  further  claim  on  the  Instrument  set  out 
In  the  complaint  (2)  When  Smothers  re- 
ceived a  letter  written  to  him  by  M.  H.  John- 
son, March  19,  1900,  It  was  bis  duty  to  make 
his  election  as  to  wbetther  he  would  keep 
the  $500  sent  to  him  by  Johnson,  or  hold  on  to 
his  claim  against  Johnson  and  Cotnam  under 
the  contract  set  out  in  the  complaint;  and 
If  he  elected  to  keep  the  $500  and  did  not  re- 
turn it  then  he  lost  his  right  to  make  any  - 
further  claim  on  said  contract  and  he  can- 
not recover  in  this  suit" 

From  a  verdict  and  Judgment  In  favor  of 
Smothers,  Johnson  and  Cotnam  appeal. 

W.  S.  McCain,  for  appellants.  Jno.  M. 
Moore  and  W.  B.  Smith,  for  appellee. 

HILL,  a  J.  (after  stating  the  facts).  Ap- 
pellants contend  that  when  Johnson  wrote 
the  letter  of  February  13,  1900,  to  Smothers 
and  Inclosed  the  draft  for  $500_and  form  of 
transfer  to  be  signed,  Smothers  was  put  to 
his  election  to  either  decline  or  accept  the 
offer,  and  the  appropriation  of  the  draft  of 
Itself  was  such  election.  This  position  is  not 
tenable,  because  the  letter  upon  its  face  does 
not  show  any  proposition  calling  for  such  ae- 
tlon.  It  shows  It  Is  a  reply  to  one  of  Smoth- 
ers', subject  not  disclosed;  then  It  states  tbe 
Inclosure  of  draft  and  asks  for  receipt  to  be 
signed  and  returned.  The  Inclosure  is  not  a 
receipt  but  Is  a  transfer  for  a  nominal  con- 
sideration of  Smothers'  account  against  the 
association  and  all  credits  to  which  be  was 
entitled  as  officer  and  director,  and  does  mot 
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refer  to  those  otatters  being  reduced  to  the 
$1,000  obligation.  The  transfer  was  not  re- 
sponsive to  tbe  statements  In  the  letter  and 
without  explanation  did  not  call  for  tbe 
elec'tiou  sought  to  be  made  from  It  Tbe 
oral  explanations  of  tbe  transactions  to  which 
the  letter  referred  were  necessary  In  order 
to  make  the  letter  Intelligible.  No  contract 
fould  be  reached  from  it  alone;  and  when 
tbe  parol  testimony  Is  turned  to  to  shed  light 
on  the  meaning  of  tbe  writing  It  Is  found 
.to  be  In  conflict.  If  Johnson's  version  be 
taken,  then  the  acceptance  of  the  money  In 
consummation  of  tbe  agreed  sale  of  tbe  ob- 
ligation was  the  end  of  it;  if  Smothers'  ver- 
sion Is  taken,  there  was  no  sale  to  be  con- 
summated, for  he  says  he  had  never  agreed 
to  sell  for  $500  or  any  other  sum;  and  no 
estoppel  can  be  Invoked  because  the  .facts 
justifying  an  estoppel  are. only  found  In  John- 
son's oral  explanation  and  th^  are  denied 
by  Smothers. 

It  cannot  be  said  that  this  letter  and  In- 
dosnre  carried  on  their  face  knowledge  of 
Johnson's  Intention  to  purchase  for  this  price, 
but  rather  to  the  contJrary.  The  writer  speaks 
of  the  pro!:perou8  condition  of  the  association, 
and  promises  an  early  report  of  its  affairs. 
Prior  to  that,  December  4th,  be  bad  written 
of  its  prosperous  condition,  offered  to  pay 
the  $200  note  it  owed  Smothers,  and  said  tbe 
money  due  bim  for  his  interest  in  the  com- 
pany would  be  paid  about  Janurary  Ist. 
That  was  followed  by  payment  of  note,  and 
promised  payment  of  personal  account  due 
him.  Following  In  the  same  tone  was  the 
letter  of  February  ISth  sending  one-half  the 
amount  of  tbe  obligation,  and  promising  early 
report  on  the  flnancfal  condition  of  tbe  asso- 
ciation. There  Is  not  the  least  Indication 
therein  of  this  being  in  consummation  of  an 
oral  purchase  of  tbe  obligation  on  the  21st  of 
the  preceding  October.  The  inclosed  blank 
transfer,  it  is  true,  called  for  an  assignment 
of  all  Smothers'  account  and  credits,  to 
Johnson;  but  It  failed  to  show  for  tbe  con- 
sideration Johnson  claims;  and  in  fact  It  Is 
a  transfer  of  the  $5,383.97  account  and  not  of 
tbe  $1,000  obligation  of  Johnson  and  Cotnam 
made  on  behalf  of  the  company  in  lieu  of  said 
account  Smothers,  finding  that  It  was  no  re- 
ceipt at  all.  and  something  not  responsive  to 
tbe  statements  in  the  letter,  was  authorized 
to  disregard  it  and  accept  the  money  bs  a 
payment  on  his  obligation  and  receipt  accord- 
ingly. It  follows  from  this  view  of  the  trans- 
action that  tbe  court  was  right  in  refusing 
appellants'  Instructions  which  stated  their 
position  In  this  matter  in  the  form  of  peremp- 
tory Instructions. 

Appellants  appeal  to  the  elementary  doc- 
trine that  a  written  Instrument  must  be  con- 
strued by  the  court ;  but  the  difficulty  In  that 
doctrine  helping  appellants  Is  that  the  writ- 
ings here  require  extrinsic  evidence  to  explain 
tbem,  and  are  not  complete  of  themselves. 
When  the  extrinsic  evidence  comes  In,  It 
phows  one  construction  of  the  writings  if 
one  story  is  believed,  and  another  if  the  other 


story  be  accepted.  The  draft  was  to  be  a 
payment  on  tbe  obligation,  and  tbe  transfer 
a  bad  form  of  receipt ;  or,  pursuant  to  a  prior 
oral  agreement  the  obligation  was  sold  for 
this  sum,  and  tbe  draft  was  in  consummation 
thereof  and  the  transfer  the  written  evidence 
of  It  The  Jury  settled  the  construction  of 
the  contract  not  by  construing  It  but  deter- 
mining In  which  light  it  should  be  read. 
Judgment  affirmed. 


WADE  T.  GOZA  et  aL 

(Supreme  Court  of  Arkansas.    Feb.   17,   1906. 
Rehearmg  Denied  April  7,  1906.) 

L    PUiADIRG— ANSWEB— DBItlAL. 

Where  a  complaint  alleged  that  the  land 
In  controversy  had  been  granted  to  die  state  of 
Arkansas  by  the  United  States  as  swamp  and 
overflowed  lands,  an  answer  allp$;ing  that  de- 
fendants are  not  advised  that  tbe  lands  were 
granted  to  the  state  as  swamp  and  overflowed 
lands,  and  that  defendants  have  no  information 
that  the  lands  were  patented  to  the  state  as 
swamp  and  overflowed  lands,  was  not  a  sufficient 
denial  of  the  allegation  in  the  complaint 

[Ed.  Note. — ^For  cases  in  point  see  vol.  39, 
Cent.  Dig.  Pleading,  {S  244,  245.] 

2.  Same— Tbsttes  and  Pboof. 

Where,  in  an  action  Involvinfc  title  to  cer- 
tain land,  the  allegation  in  the  c-ouiplaint  that 
the  land  had  been  granted  to  the  state  as  swamp 
and  overflowed  lands  was  not  denied  In  the 
answer,  it  was  not  error  for  the  court  to  ad- 
mit the  certificate  of  the  state  land  commis- 
sioner showing  a  sale  by  the  state  without  proof 
that  the  land  had  been  confirmed  to  the  state 
by  the  United  States  as  swamp  and  overflowed 
land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Pleading,  §g  1228-1234.] 

8.  Appeal— Objections  at  Tbial. 

Where  defendant  did  not  object  at  the 
trial  to  the  introduction  of  certain  state  land 
certificates,  instead  of  the  patents  called  for, 
on  the  ground  that  the  certificates  were  not  the 
best  evidence,  he  could  not  object  to  such  cer- 
tificates on  that  ground  on  appeal. 
4.  New  TbiaIt-Objections  to  Instbuctiohs. 

Where  one  of  the  grounds  of  a  motion  for 
a  new  trial  was  that  the  court  erred  in  giving 
five  instructions,  referred  to  by  number,  the  ol^ 
jection  was  in  gross,  and  was  unsustainable  If 
any  of  the  instructions  were  correct 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  g  239. 

B.  Appeal— Recobd—Tbanscbipt. 

Where  the  bill  of  exceptions  in  another  suit 
was  not  embodied  in  the  transcript  of  the  record 
In  the  suit  at  bar,  it  could  not  be  considered 
on  appeal. 

6.  Sake— Gboss- Appeal. 

A  cross-appeal  only  brings  up  for  review 
questions  decided  in  favor  o{  appellant  or  any 
co-appellee  against  the  appellee  praying  the 
cross-appeal,  as  provided  by  Kirby's  Dig.  i 
1223. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §{  3S74-3576, 
4413.] 

7.  Advebse  Possession— Colob  of  Titlk. 

Where  W.  was  in  possession  of  the  land  in 
controversy  under  a  donation  deed  valid  on  i*^* 
face,  based  on  a  sale  of  forfeited  lands  to  tUe 
state  on  October  23,  1882,  he  was  entitled  to 
hold  the  land,  in  the  absence  of  anything  in  the 
record  of  a  suit  to  determine  the  title  to  the 
land,  to  impeach  such  donation  deed. 
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8.  Bankroptot— Kebidub  or  Pbopebtt— Rb- 

VEB8I0K. 

Where  a  surplus  remains  in  the  hands  of 
a  trustee  in  bankruptcy  after  the  termination 
of  the  proceeding,  and  the  debts  proved  have 
been  paid,  such  surplus  reverts  to  the  bankrupt 
in  equity. 

9.  Limitation  of  Actions— Time. 

Where,  in  trespass  to  try  title,  limitations 
are  relied  on  as  a  defense,  the  running  of  the 
statute  should  b<>.  reckoned  from  the  date  of  the 
<ic>«ds  under  which  the  parties  in  possession 
claim  title  until  the  beginning  of  the  suit  against 
them  to  recover  possestdon. 

Appeal  from  Circuit  Court,  Chicot  County; 
Z.  T.  Wood,  Judge. 

Action  by  James  M.  Goza  and  another 
against  J.  W.  Wade.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

Baldy  Vinson,  for  appellant  B.  F.  Mer- 
rltt,  for  appellee. 

WOOD,  J.  1.  Tbe  issue  as  made  by  the 
oomplalnt  and  answer,  and  tbe  proof  that  bad 
been  taken  at  the  time  the  motion  to  trans- 
fer to  tbe  law  court  was  made,  presented  a 
cause  for  the  law  court  Moreover,  appel- 
lant did  not  except  to  the  ruling  of  the  court 
transferring  the  cause  to  the  law  court,  and 
as  tills  court  had  Jurisdiction  imder  tbe  Is- 
sues presented,  no  error  is  shown  In  this  re- 
spect. Tbe  answer  and  proof  showed,  when 
the  motion  to  transfer  was  passed  on,  that  ap- 
pellants were  in  possession  of  the  lands  in 
suit  Appellant  did  not  insist  on  the  demur- 
rer nor  motion  to  dismiss  In  the  court  below. 
They  answered  and  went  to  trial  on  the  mer- 
its, and  appellant  cannot  complain  here. 
There  Is  no  error  presented  in  the  first  and 
second  grounds  of  the  motion  for  new  trial. 

2.  Tbe  complaint  with  suflSclent  deflnite- 
ness  set  up  that  the  land  in  controversy  "had 
been  granted  to  the  state  of  Arkansas  by 
the  United  States  as  swamp  and  overflowed 
lands."  A  duplicate  of  the  patents  is  prof- 
fered with  the  complaint,  and  filed  as  Exhib- 
its D  and  E.  The  answer,  in  response  to 
these  allegations,  says  that  defendants  "are 
not  advised  that  they  (tbe  lands)  were  grant- 
ed to  the  state  as  swamp  and  overfiowed 
lands"  and  that  defendants  tiave  no  informa- 
tion "that  the  lands  were  patented  to  the 
state  as  swamp  and  overflowed  lands."  This 
presented  no  denial  of  tbe  allegations  of  the 
complaint  that  these  lands  were  duly  granted 
to  tbe  state  by  the  United  States  government 
as  swamp  and  overflowed  lands.  Haggart  v. 
Ranney,  73  Ark.  344,  74  S.  W.  703.  The  third 
ground  of  the  motion  for  new  trial  assigns 
an  error  tbe  admission  of  the  certificate  of 
tbe  state  land  commissioner  of  tbe  sale  by  the 
state  to  Craig  and  Clopton  of  the  land  In 
controversy  without  proof  that  the  land  had 
l>een  confirmed  to  the  state  by  the  United 
States  as  swamp  and  overflowed  land.  The 
allegations  of  tbe  complaint  as  to  this  being 
sufficient  and  not  denied  must  l>e  taken  as 
true,  and  there  was  no  error  presented  by 
tbls  assignment    True,  appellant  called  for 


the  patents  to  Craig  and  Clopton  in  the  an- 
swer, but  he  went  to  trial  without  insisting 
upon  a  mling  on  his  motion  to  produce  them, 
and  when  the  certificate  of  the  land  commis- 
sioner was  offered  as  evidence.  Appellant 
did  not  object  to  same,  nor  move  afterwards  to 
exclude  it  on  tbe  ground  that  it  was  not  the 
tiest  evidence,  and  not  competent  as  seconda- 
ry evidence  until  the  proper  foundation  had 
been  laid  for  its  Introduction,  by  a  showing 
that  the  patents  to  Craig  and  Clopton  were 
lost,  destroyed,  or  otherwise  beyond  the  pow- 
er of  appellees  to  produce  them.  It  thus  ap- 
pears that  appellant  in  tbe  court  below  did 
not  avail  himself  of  the  rule  applicable  in 
such  cases  as  declared  try  this  court  in  Driver 
v.  Evans,  47  Ark.  297,  1  S.  W.  618,  Boynton 
V.  Ashabranner  (Ark.)  88  S,  W.  566,  and  Car- 
penter V.  Smith  (Ark.)  88  S.  .*.  976. 

3.  Nothing  is  presented  for  onr  considers' 
tion  in  tbe  fourth  ground  of  the  motion  for 
new  trial,  which  is  as  follows:  "That  ther 
court  erred  In  giving  the  following  instruc- 
tions for  appellees  over  objection  of  this  ap- 
pellant: Instructions  for  plaintiff  nimibered 
3,  5,  7,  8,  and  10  above  set  out."  The  bill  of 
exceptions  recites  that  "the  court  gave,  over 
the  objections  of  defendant,  the  following  in- 
structions"— setting  them  out,  and  number- 
ing them  consecutively  3,  5,  7,  8  and  10. 
The  objection  to  the  Instructions  given  was 
in  gross,  and  at  least  one  of  the  Instructions 
was  correct 

4.  Tbe  fifth  ground  of  the  motion  for  new 
trial  Is  "that  tbe  court  erred  in  refusing  to 
give  instructions  numbered  4  and  6  asked  by 
appellant"  No.  5  is  as  follows:  "(5)  The 
jury  are  Instructed  that  under  no  circumstan- 
ces presented  in  this  case  can  they  find  a 
verdict  for  plaintiffs  for  possession  of  the  land 
Involved  in  this  suit"  Request  for  instruc- 
tion No.  5  should  have  been  granted.  It  ap- 
peared that  appellant,  Wade,  was  in  posses- 
sion of  the  land  claimed  by  him  under  a  do- 
nation deed,  good  on  its  face,  based  on  a  sale 
of  forfeited  lands  to  tbe  state  October  25, 
1882.  It  is  contended  by  appellees  that  this 
sale  was  void  for  the  reason  uiat  the  decree 
of  tbe  Chicot  chancery  court  rendered  at  an 
adjourned  term  thereof  beginning  on  tbe  25th 
day  of  September,  18S2,  ordering  the  lands 
reassessed  and  sold,  was  void.  But  this  con- 
tention is  not  established  by  the  proof.  We 
have  searched  the  records  in  vain  to  find  when 
this  land  was  forfeited  and  how  it  was  sold. 
If  sold  under  a  decree  of  the  Chicot  chancery 
court,  at  an  adjourned  term  beginning  Sep' 
tember  25,  1882,  which  was  void  t>eeause  ren- 
dered by  a  special  Judge,  when'  the  regular 
Judge  of  the  circuit  was  at  the  same  thne- 
holding  court  elsewhere,  the  record  nowhere 
shows  it  True,  we  find  among  tbe  papers- 
what  purports  to  be  an  original  bill  of  ex- 
ceptions in  the  case  of  James  M.  Goza  et  al. 
V.  H.  S.  Caldwell  et  al.,  pending  in  the  Chicot 
circuit  court  In  which  It  appears  that  James 
M.  Goza  et  al..  the  plaintiffs,  appealed  from 
a  Judgment  in  favor  of  certain  defendants  in 
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that  suit,  to  wit,  Asbury  Mosee,  Jane  Jones, 
8.  B.  Brown,  James  Brown,  and  Henry  Love, 
and  that  the  bill  of  exceptions  sets  forth  the 
decree  of  the  Chicot  chancery  court  at  the  ad- 
journed term  beginning  September  25,  1882, 
which  appellee  contends  renders  the  sale  and 
donation  deed,  under  which  appellant  claims 
title  herein,  void.  Bat  that  bill  of  excep- 
tions, even  If  it  disclosed  what  appellee  claims 
for  it,  was  never  embodied  in  the  transcript 
•f  this  record. 

The  appeal  by  appellees  here  against  the 
parties  named  In  that  bill  of  exceptions,  and 
in  whose  favor  judgment  was  rendered  In  the 
court  below,  was  never  perfected  by  the  filing 
of  the  transcript  in  this  court  as  the  law 
requires.  Appellee  prayed  a  cross-appeal  In 
this  case  December  9,  1905.  But  this  cross- 
appeal  only  brings  up  questions  decided  in 
favor  of  appellant  or  any  co-appellee  against 
the  appellee  praying  cross-appeal.  Section 
1225,  Klrby's  Dig.  And  we  can  only  look  to 
the  transcript  of  the  record  in  this  court  to 
determine  what  those  questions  are.  Now, 
the  parties  who  were  Joined  with  Wade  as 
defendants  In  the  court  below,  and  in  whose 
favor  Judgment  was  rendered  have  not  ap- 
pealed, and  Wade's  appeal  brings  up  no  ques- 
tion against  them.  They  are  not  co-appellees 
with  the  appellees  Goza  and  Kimberlin. 
They  are  therefore  not  parties  to  this  record. 
So,  we  find  nothing  in  this  record  to  impeach 
the  donation  deed  of  Wade.  The  court  erred 
therefore  in  not  granting  aippellant's  request 
for  Instruction  No.  5.  The  giving  of  this 
"would  have  rendered  the  granting  of  other 
requests  asked  by  him  unnecessary.  But  in 
view  of  a  new  trial  in  which  the  same  ques- 
tions may  be  raised.  It  is  proper  to  say  that 
we  find  no  error  in  the  refusal  of  the  court 
to  grant  appellant's  requests  for  Instructions 
2  and  6.  The  court  properly  submitted  the 
questions  embraced  in  these  instructions  In 
those  numbered  2  and  6  which  were  given. 
It  was  a  question  for  the  jury  under  the  evi- 
dence, as  to  whether  or  not  the  title  to  the 
land  In  controversy  had  passed  out  of  Aaron 
Goza  by  the  proceedings  in  bankruptcy.  If 
the  lands  for  any  reason  were  not  disposed 
of  by  the  referee  In  bankruptcy,  such  title 
as  Ooza  had  at  the  beginning  of  such  pro- 
ceedings, reverted  to  him,  upon'  their  ter- 
mination. Where  a  surplus  remains  in  the 
hands  of  the  assignee  or  trustee,  after  the 
proceeding  has  terminated,  and  the  debts 
proved.  If  any,  have  all  been  paid,  such 
surplus  reverts  to  the  bankrupt  In  equity 
he  would  be  the  owner  <  of  such  real  estate 
as  might  remain  even  if  a  decree  Were  neces- 
sary to  revest  title  in  him.  16  A.  and  Eng. 
Enc.   Law,    699,   700,    notes. 

The  court  did  not  err  in  adding  the  clause 
"or  that  the  lands  were  not  disposed  of  by 
tbe  referee  In  the  administration  of  the  bank- 
rupt's estate,"  to  appellant's  request  for  In- 
atruction  2,  and  giving  it  as  thus  modified, 
likewise,  the  court  properly  modified  appel- 


lant's request  for  Instruction  No.  6,  by  mak- 
ing it  show  the  statute  of  limitations  would 
be  reckoned  from  the  date  of  the  deeds, 
where  the  parties  were  then  In  possession 
claiming  under  them,  till  the  beginning  of 
the  suit  against  them,  for  possession.  If 
they  bad  not  acquired  title  under  their  dona- 
tion  deed  by  the  two-year  statute  of  limita- 
tions, prior  to  the  Institution  of  the  suit  for 
possession,  they  could  not  acquire  It  after 
that  time,  and  while  such  suits  were  pend- 
ing. Of  request  numbered  4  by  appellant, 
and  refused,  it  suflSces  to  say  that  It  Is  im- 
possible to  forecast  what  would  be  a  proper 
Instruction  upon  the  question  of  taxes,  In- 
terest, improvements,  and  rents.  For  we 
cannot  anticipate  what  the  proof  on  another 
trial  may  develop  as  to  these.  But  nearly 
all  questions  that  can  arise  concerning  these 
matters  have  already  been  passed  upon  by 
this  court,  and  in  some  recent  cases.  See 
Bender  v.  Bean,  52  Ark.  132,  12  S.  W.  180, 
241,  McCann  v.  Smith,  65  Ark.  305,  45  S.  W. 
1067,  CJowley  v.  Spradlln  (Ark.)  91  8.  W. 
560,  and  Cowley  v.  Thompson  (Ark.)  91  a 
W.  552. 

For  the  error  of  the  conrt  In  refuting  to 
grant  request  of  appellant  for  instruction 
No.  5,  the  Jndgm«it  is  reversed,  and  the 
cause  Is  remanded  for  new  trlaL 


BRADBURT   et   al.   v.   DUMOND. 
(Supreme  Court  of  Arkansas.    July  23,  1906.) 

1.  Advkbse  Possession— Color  of  Titlb— Ne- 
cessity FOB  Color  of  Title. 

Color  of  title  is  not  necessary  to  give  title 
by  adverse  possession,  bat  is  necessary  to  ex- 
tend the  title  acquired  beyond  the  limits  of 
actual  possession. 

[Ed.   Note. — For  cases  in   point,  see   vol.   1, 
Cent.  Dig.  Adverse  Possession,  §g  65,  387-393.] 

2.  Same — Continuity  ok  Possession. 

The  grantee  in  a  deed  constituting  color  of 
titie  went  into  possession,  cleared  and  cultivated 
the  land,  but  during  one  year  is  was  unoccupied 
by  the  grantee  and  not  occupied  by  any  tenant 
under  him.  but,  though  the  fences  were  broken 
down  in  places,  clear  fields  and  houses  remained. 
Held,  that  there  was  no  such  abandonment  as 
broke  the  continuity  of  possession. 

[Ed.   Note. — For  cases   in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession.  §§  266-270.] 

3.  Same— What  Constitutes  Colob  ob  Titlb 
— Tax  Deed. 

A  deed  based  on  a  void  tax  sale,  which  de- 
scribes on  its  face  the  land  and  purports  to  con- 
vey it,  constitutes  color  of  title. 

[Ed.  Note. — For  cases   in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  {$  459-462. 

4.  Vendor  and  Pubchaseb— Action  to  Fore- 
close Lien — ^Evidence. 

Where,  in  an  action  to  foreclose  vendor's 
lien  notes,  defendant  set  up  a  failure  of  title 
and  prayed  for  rescission,  plaintiff  was  entitled 
to  show  title  by  adverse  possession,  though  he 
bad  not  pleaded  it. 

5.  Judgment— Persons    Concluded — Vendor 
AND  Purchaser. 

In  an  action  to  foreclose  vendor's  lien  notes, 
wherein  defendant  pleaded  failure  of  title,  the 
fact  that  a  judgment  by  default  had  been  ren- 
dered against  defendant  for  the  possession  of 
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the  land  br  a  third  person  did  not  affect  the 
rights  of  plaintiff,  who  was  not  a  party  to  that 
action. 

Appeal  from  Arkansas  Chancery  Oonrt; 
John  M.  Elliott,  Chancellor. 

Action  by  Lou  Bradbury  and  another 
against  S.  li.  Dumond.  From  a  Judgment  In 
favor  of  plaintiffs,  granting  insufficient  re- 
lief, they  appeal.  Reversed  and  remanded, 
with  directions  to  enter  judgments  In  ac- 
cordance witb  the  oplnioa 

H.  A.  Parker  and  W.  N.  Carpenter,  for 
appellants.    John  F.  Park,  for  appellee. 

HILL,  C.  J.  Appellants  sold  appellee  two 
tiracts  of  adjacent  land,  one  a  40  and  the  oth- 
er an  80,  gave  him  bond  for  title,  and  he 
executed  notes  for  purchase  price.  This  was 
a  suit  on  the  notes  and  for  enforcement  of 
vendor's  lien.  Appellee  answered,  setting  up 
a  misrepresentation  and  failure  of  title  as  to 
tbe  80  and  praying  rescission  as  to  it.  The 
cbancellor  gave  judgment  against  bim  for 
balance  of  purchase  money  due  on  the  40, 
and  rescinded  tbe  contract  as  to  the  80, 
and  the  vendors  bring  the  case  here. 

The  extent  of  the  fraudulent  or  false  rep- 
resentation was  that  the  appellants'  father 
bad  a  tax  title  and  owned  the  land.  Tbe 
bond  for  title  stipulated  that  they  were  to 
convey  the  40-acre  tract  "by  a  good  and  suffi- 
cient deed,  *  *  *  conveying  a  good  and 
clear  title  to  the  same  free  from  Incumbran- 
ces"; but  as  to  the  80-acre  tract  It  was  "to 
be  conveyed  by  quitclaim  deed,"  without  any 
of  the  assurances  of  title  given  as  to  the  40- 
acre  tract,  The  father  of  appellants  ac- 
■qulred  a  clerk's  deed  to  the  land  under 
tie  act  of  1879  for  the  redemption  of  de- 
linquent lands,  which  was  duly  executed  on 
20th  of  May,  1882.  tJnder  the  terms  of  the 
act,  if  the  owner  of  the  delinquent  land  fail- 
ed to  redeem  within  a  year,  then  during  the 
next  year  any  one  who  would  pay  the  tax, 
penalty,  and  coats  required  to  redeem  should 
receive  from  the  clerk  "a  proper  deed  of  con- 
veyance." Bradbury  received  such  deed,  apt- 
ly describing  the  land  redeemed,  and  purport- 
ing, for  the  consideration  received,  to  "grant, 
bargain,  and  sell  It"  unto  Mm  and  bis  beirs 
and  assigns,  with  all  appurtenances  thereto 
belonging.  Under  It  Bradbury  went  into  pos- 
session In  the  winter  of  1886,  and  commenced 
clearing  and  cultivating,  and  he  and  his 
beirs  continued  In  unbroken  possession  until 
December,  1804,  when  his  heirs,  Bradbury 
baving  died,  sold  the  land  to  appellee.  Ap- 
pellee was  In  possession  as  tenant  during 
the  year  1894.  During  1893  tbe  land  lay  out 
and  was  not  cultivated,  the  fences  became 
broken  and  dilapidated;  but  appellee  rented 
it,  notwithstanding  it  was  in  sorry  condition, 
went  onto  it,  and  cultivated  It  In  1894.  Bach 
tract  was  fenced,  there  being  a  line  fence 
between  the  tracts,  houses  on  both,  and  con- 
siderable part  of  each  in  cultivation  every 
year  except  1803.  The  continuity  of  the  pos- 
aession  was  not  broken  by  a  failure  to  have 


tenants  for  a  year.  The  property  was  not 
abandoned.  It  only  fell  into  a  sorry  state 
of  repair,  which  was  necessarily  incident  to 
its  tenantlcss  condition.  The  cleared  fields, 
tbe  houses,  the  fences,  even  If  broken  down  at 
places,  kept  the  flag  of  possession  flying. 
It  had  not  gone  so  far  into  decay  but  that 
appellee  moved  on  It  the  first  of  the  succeed- 
ing year  and  paid  rent  for  the  privilege  of 
being  on  It  and  cultivating  It  The  evidence 
falls  to  show  such  abandonment  as  would 
break  the  continuity  of  possession. 

The  act  under  which  Bradbury  received 
his  deed  was  declared  unconstitutional  In 
Bagley  v.  Castile,  42  Ark.  77.  After  holding 
the  act  in  contravention  of  the  Constitution, 
the  court  further  held  that  purchasers,  like 
Bradbury,  under  the  act,  and  their  vendees, 
had  a  Hen  on  the  land  for  the  burden  of 
taxes  discharged,  both  bi  the  purchase  and 
for  subsequent  taxes  paid.  The  question  Is 
squarely  presented  as  to  the  effect  of  seven 
years'  possession  of  part  of  a  tract  under 
such  a  deed.  Color  of  title  Is  not  necessary 
to  give  title  by  adverse  possession,  but  it  is 
necessary  to  extend  the  title  acquired  beyond 
the  limits  of  the  actual  possession.  Actual 
possession  of  part  of  a  tract,  with  color  of 
title  for  the  whole  tract,  carries  the  posses- 
sion to  the  limits  of  the  land  described  in 
the  deed  giving  color.  This  Is  tbe  general 
rule,  and  the  court  in  this  case  Is  not  con- 
cerned with  any  of  its  exceptions.  1  Cyc.  p. 
1084.  There  is  a  conflict  of  authority  as  to 
whether  a  deed,  void  on  Its  face,  will  give 
color  of  title.  See  the  authorities  on  each 
side  of  that  question  cited  in  1  Cyc  p.  1087, 
and  notes.  This  court  has  adopted  the  view 
that  a  deed  based  on  a  void  tax  sale,  on  its 
face  describing  the  land  and  purporting  to 
convey  It,  Is  color  of  title  within  the  statute 
of  limitations.  See  the  cases  recently  re- 
viewed on  that  subject  in  Ross  t.  Royal 
(Ark.)  01  S.  W.  17a 

It  Is  contended  that  the  deed  in  question 
is  not  one  of  tbe  kind  protected  by  the  two- 
year  statute  of  limitation.  Section  6061, 
Kirby's  Digest.  The  court  recently,  In  Dick- 
inson V.  Uardie,  W  8.  W.  355,  applied  the 
two-year  statute  to  a  void  tax  sale;  and,  if 
this  deed  falls  within  those  described  In  said 
statute,  that  case  and  Boss  v.  Royal,  supra, 
are  conclusive.  But  concede  that  the  deed 
does  not  fall  within  that  statute  and  it  does 
not  help  appellee,  the  evidence  sustains 
seven  years'  possession  under  color  of  title, 
and  of  course  that  statute  would  apply. 
Appellee  says  that  the  seven-year  statute 
cannot  be  Invoked,  because  not  pleaded;  but 
that  position  Is  not  tenable.  The  suit  was 
on  the  notes  and  to  foreclose  a  vendor's 
Hen.  Appellee  answered  to  It,  setting  up 
failure  of  title  and  praying  rescission  of  con- 
tract, thus  forming  the  issue  whether  or  not 
appellants  had  title  when  they  conveyed  to 
him.  They  did  have  title.  The  seven  years' 
possession  under  the  deed  giving  color  to  the 
80-acre  tract  ripened  and   perfected  their 
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title  thereto.  Appellee  permitted  a  judgment 
by  default  to  be  rendered  against  him  for 
the  possession  of  the  land  by  one  Allen;  but 
that  is  his  misfortune,  and  cannot  affect  the 
rights  of  appellants,  who  were  not  parties  to 
that  suit. 

Decree  reversed,  and  cause  remanded,  with 
directions  to  give  Judgment  against  appel- 
lee on  the  notes  and  for  foreclosure  of  Tea- 
dor's  Uen. 


McKEWEN  T.  AliLEN  et  aL 
(Supreme  Court  of  Arkansas.    July  23,  1906.) 
Advebsb    Possession  —  Pleadiro  —  Supfi- 

CIENCT. 

A  plea  of  limitations,  reciting  that  defend- 
ant states  that  the  cause  of  action  in  ejectment, 
if  cause  of  action  it  be,  did  not  accrue  within 
seven  years  next  before  the  commencement  of 
the  suit,  and  that  defendant  "here  sets  up  and 
pleads  and  asks  that  he  receive  the  benefit  of 
the  two-year  statute  of  limitations  applicable 
to  tax  sales,"  was  sufficient  to  raise  the  issue 
that  defendant  relied  on  seven  years'  adverse 
possession  as  a  defense  under  the  general  stat- 
ute of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Big.  Adverse  Possession,  §  638.] 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Action  by  J.  W.  Allen  and  others  against 
Sarah  I.  McKewen.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

H.  A.  Parker  and  W.  N.  Carpenter,  for  ap- 
pellant   John  F.  Park,  for  appellees. 

Mcculloch,  J.  Appellants  occupied  the 
land  In  controversy,  a  quarter  section,  under 
a  deed  of  conveyance  executed  by  the  county 
clerk  pursuant  to  the  provisions  of  the  act 
of  March  14,  1879,  authorizing  the  convey- 
ance of  lands  returned  delinquent  and  for- 
feited for  nonpayment  of  taxes.  Appellants 
claimed  to  have  occupied  the  land  advei-sely 
for  more  than  seven  years  before  the  com- 
mencement of  this  suit.   Instituted  against 


them  by  appellees  to  cancel  said  deed  as  a 
cloud  upon  the  title.  It  Is  contended  by  ap- 
pellees (1)  that  the  clerk's  deed,  being  void 
on  its  face,  was  not  effective  as  color  of 
title  under  either  the  two-year  or  seven- 
year  statute  of  limitation;  (2)  that  the  seven- 
year  statute  of  limltatlcm  was  not  pleaded; 
and  (3)  that  the  proof  is  not  sufficient  to 
sustain  a  plea  of  adverse  possession  for  sev- 
en years. 

The  first  two  questions  stated  above  are 
disposed  of  in  the  case  of  Bradbury  v.  Dum- 
ond  (this  day  decided)  96  S.  W.  390,  and  neetl 
not  be  again  discussed  in  this  opinion.  Ap- 
pellant's plea  of  limitations  is  In  the  follow- 
ing form.  In  the  separate  answer  filed  by 
both  of  them:  "Defendant  states  that  this 
cause  of  action,  if  cause  of  action  It  be,  did 
not  accrue  within  seven  years  next  before 
the  commencement  of  this  suit;  and  defend- 
ant here  sets  up  and  pleads  and  asks  that  he 
receive  the  benefit  of  the  two-year  statute 
of  limltatious  applicable  to  tax  sales."  No 
objection  was  made  to  the  form  of  the  plea; 
no  request  or  motion  presented  that  It  be 
made  more  definite  and  certain.  The  statute 
of  limitation,  to  be  available  as  a  defense, 
must  be  pleaded  in  some  form '  in  cases  in 
equity  as  well  as  at  law.  Straybom  v.  Mc- 
Call,  95  S.  W.  455,  and  cases  cited.  We  think 
the  plea  In  this  case  was  sufficient  to  apprise 
the  plalntiCF  that  seven  years'  adverse  posses- 
sion was  relied  upon  as  a  defense  under  the 
general  statute  of  limitations.  The  form  of 
the  plea  was  not  questioned,  and  the  proof 
was  directed  specially  to  that  issue.  The 
proof  was  sufficient  to  sustain  the  plea  of  con- 
tinuous adverse  possession  for  seven  years. 
The  clerk's  deed  was  executed  to  John  W. 
White,  appellant's  gi-antor,  August  5,  1882, 
and  he  testified  that  he  went  Into  possession 
the  next  year  and  occupied  it  continuously. 

The  chancellor  erred  in  rendering  a  decree 
for  the  plaintiffs,  and  the  same  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  decree  dismissing  the  complaint  for 
want  of  equity. 
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HARTFORD  FIRE  INS.  CO.  t.  ENOCH. 
(Supntme  Court  of  Arkansaa.     Jolr  2,  1906.) 

1.  APPEAI/—RBVXB8AI.— Remand— New  Tbiax. 

Where,  on  appeal  or  writ  of  error,  a  cause 
is  reversed  and  remanded  for  a  new  trial,  the 
case  stands  as  if  no  action  had  been  taken  bj 
the  trial  court 

[E<d.  Note. — ^For   cases  in   point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  gg  4710-4713.] 

2.  Same— Law  of  thx  Case. 

The  rule  of  the  law  of  the  case  has  no  appli- 
cation to  questions  of  fact,  so  that  nothing  said 
on  a  former  appeal  as  to  the  facts  can  bind 
the  trial  conrt  or  be  conclusive  on  a  second 
appeal. 

[Ed.   Note. — For  cases  in   point,   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4361,  4665.] 

8.  Same. 

Where,  in  an  action  on  a  policy,  the  Su- 
preme Court  reversed  a  judgment  in  favor  of 
glaintiff  and  remanded  the  cause  for  new  trial, 
olding  that  the  policy  was  void  for  breach  of  a 
condition,  and  that  the  facts  proved  did  nut 
establish  a  waiver  thereof,  such  judgment  was 
not  res  Judicata  of  the  issue  of  waiver  on  the 
retrial  at  which  the  evidence  was  materially 
different 

[Ed.   Note. — For  cases  in  point,   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  4361,  46C5.] 

4.  iHStiBANCB— Policy— CohDrnoNS— Waives. 
Where,  notwithstanding  a  policy,  provided 
that  It  should  be  void  if  the  insured's  interest 
in  the  property  was  other  than  unconditional 
and  sole  ownership,  insured  informed  the  insur- 
er's agent,  who  issued  the  policy,  at  the  time 
It  was  issued,  that  the  title  to  the  property  in- 
sured was  not  in  him,  and  that  insurer,  after 
loss,  knowing  that  insurer  did  not  have  the 
nnconditional  and  absolute  title  to  the  proper- 
ty, demanded  further  proofs  of  loss,  such  facts 
were  sufficient  to  justify  a  finding  that  such 
condition  of  the  policy  had  been  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  gf  968-974,  1071-1075.] 

6.  Same— Pboofb  or  liOss— Good  Faith— Ob - 

JKCriONS. 

Where  insured,  in  good  faith  and  within 
the  stipulated  time,  does  what  he  intends  as  a 
compliance  with  the  reijuirements  of  his  policy 
in  respect  to  furnishing  proofs  of  loss,  it  Is 
the  duty  of  the  insurer  to  promptly  notify  him 
of  objections  thereto  so  as  to  afford  a  reason- 
able opportunity  to  obviate  them. 

[Bid.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  ig  1358,  1393-1397.1 

6.  Same  — Action  on  Policy  —  Tbial  —  Ii»- 
BTBUcnoNS— Applicability  to  Evidence. 

Where  insured,  though  not  the  absolute 
owner  of  the  property,  had  an  insurable  in- 
terest therein,  an  instruction  that  he  could  not, 
in  any  event,  recover  for  insurance  on  property 
whidi  he  did  not  own,  was  properly  refused. 
I  Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  gg  601-605,  1771.] 

7.  Same- Invalidity    of   Policy— Waivee— 
Irstbuotions. 

In  an  action  on  a  fire  policy,  an  instmc- 
tion  that  a  requirement  of  additional  proofs 
of  loss  by  defendant  Insurance  company  or  its 
agents  authorized  to  represent  it,  in  adjusting 
losses,  would  not  preclude  the  company  from 
relying  on  the  invalidity  of  the  policy  by  rea- 
son of  a  requirement  therein,  that  the  property 
belonged  to  assured  as  the  sole  and  uncondi- 
tional o^'ner,  was  erroneous  and  properly  re- 
fused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  Sg  1071-1076.] 

8.  Same— Modiptcation. 

An  instruction  that,  where  a  policy  pro- 
vides that  it  shall  be  void  if  insured  is  not  the 


sole  and  nnconditional  owner  of  the  property, 
such  sole  ownership  in  assured  is  a  condition 
precedent  to  a  right  of  recovery,  was  properly 
modified  by  adding  a  clause  that  such  was  the 
the  law,  unless  the  jury  believed  by  a  prepon- 
derance of  the  evidence  that  the  condition  was 
waived. 
9.  Same— Amount  of  Recoveby— Intebest. 

In  an  action  on  a  fire  policy,  interest  was 
allowed  only  from  the  date  the  policy  was  made 
payable,  not  from  the  date  of  the  fire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  gg  1494,  1791.] 

Hill,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Howard  County ; 
Jamea  S.  Steel,  Judge. 

Action  by  S.  Enoch  against  the  Hartford 
Fire  Insurance  Company.  E^m  a  Judgment 
for   plaintiff,    defendant   appeals.    Affirmed. 

The  sixth  instruction  given  by  the  court 
and  the  sixth,  eleventh,  and  twelfth  instruc- 
tions  refused  which  are  referred  to  in  the 
opinion  were  as  follows: 

No.  6.  If  the  Jury  find  for  the  plaintiff,  they 
win  assess  his  damages  for  his  loss  on  the 
building  at  the  sum  of  $200,  the  amount  for 
which  said  building  was  insured ;  and  on  the 
personal  property  insured  they  will  assess  his 
damages  at  three-fourths  the  value  of  the 
property  destroyed,  not  exceeding,  however, 
the  amount  for  which  said  policy  was  Issued, 
together  with  6  per  cent  Interest  per  an- 
num on  said  loss  from  January  3,  1901. 

No.  6.  (refused  except  as  modified)  Where 
a  policy  of  insurance  provides  that  it  shall 
be  void  In  the  event  the  insurer  Is  not  the  sole 
and  unconditional  owner  of  the  property  cov- 
ered thereby,  such  sole  and  unconditional 
ownership  in  the  assured  is  a  condition  pre- 
cedent to  a  right  of  recovery.  The  court  re- 
fused to  give  instruction  No.  6,  but  added 
the  following  words:  "And  unless  you  be- 
lieve by  a  preponderance  of  the  evidence  that 
same  was  waived  by  defendant,  you  should 
flqd  for  defendant"  This  amoidment  was 
properly  excepted  to. 

No.  11.  The  Jury  are  Instructed  that  a  re- 
quirement of  amended  proofs  of  loss  by  the 
defendant  Insurance  company,  or  its  agents 
authorized  to  represent  it  In  adjusting  losses, 
will  not  preclude  the  company  from  relying 
on  the  invalidity  of  the  policy  sued  on,  by 
reason  of  any  requirement  therein  that  the 
property  mentioned  In  the  policy  belonged 
to  the  assured  as  the  sole  and  unconditional 
owner.     (Refused.) 

No.  12.  The  Jury  are  Instructed  that  the 
plaintiff  could  not,  In  any  event,  recover  for 
Insurance  on  property  which  be  did  not  own. 
(Refused.) 

This  Is  a  suit  by  appellees  on  a  standard 
policy  of  flre  insurance.  The  complaint  al- 
leged the  issuance  of  the  policy,  the  loss,  a 
compliance  by  appellees  with  the  require- 
ments of  the  policy  as  to  notice  and  proof 
of  loss,  and  prayed  for  Judgment  in  the  sum 
of  |1,250,  the  amount  of  the  policy  with  In- 
terest Appellants  answered  denying  all  ma- 
terial allcg.itlous,  and  set  up  "  that  the  policy 
In  suit,  provides,  inter  alia,  that  the  entire 
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policy  shall  be  void  and  of  no  force  if  the 
Interest  of  the  Insured  be  other  than  nncon- 
dltional  and  sole  ownership,  and  that  the 
Interest  of  said  S.  Enoch,  to  whom  said  policy 
was  issued  at  the  time  of  the. alleged  fire, 
was  not  an  unconditional  and  sole  ownership ; 
that  the  policy  also  provided  that  if  the 
building  should  be  located  on  ground  not 
owned  by  assured  in  fee  simple,  the  policy 
should  be  void,  and  that  plaintiff  was  not 
the  owner  In  fee  simple  of  the  land  upon 
which  the  building  was  located."  Appellants 
also  set  up  a  plea  of  res  judicata  alleging  "that 
by  the  Judgment  and  determination  of  the 
Supreme  Court,  the  policy  of  insurance  was 
declared  and  adjudged  void,  and  that  the  re- 
quirements to  furnish  proof  of  loss  had  not 
been  waived."  Appellants,  to  support  the 
plea  of  res  judicata,  introduced  the  opinion 
and  mandate  of  this  court  on  the  former  ap- 
peal. 72  Ark.  47,  77  S.  W.  809.  In  that  opin- 
ion, among  other  things,  we  said,  page  60  of 
72  Ark.,  page  900  of  77  S.  W. :  "It  was  shown 
that  appellee  purchased  a  large  portion  of 
the  property  Insured  conditionally;  that  the 
vendor  retained  title  to  the  same  until  the 
purchase  money  was  fully  paid,  and  that  It 
had  not  been  paid.  The  evidence  tended  to 
prove  that  these  facts  as  to  the  ownership  of 
the  property  were  discovered  by  appellant 
after  the  fire."  We  further  said :  "Appellee 
was  not  the  absolute  and  unconditional  owner 
of  a  part  of  the  property  insured,  and  the  poli- 
cy, according  to  Its  own  terms,  is  void.  But 
appellee  contends  that  this  condition  was 
waived.  The  burden  was  upon  him  to  prove 
such  waiver,  knew  or  had  notice  that  the 
policy  unless  appellant,  at  the  time  of  the  al- 
leged waiver,  knew  or  had  notice  that  the  poli- 
cy was  forfeited  on  account  of  the  failure  of 
the  condition.  The  evidence  adduced  for  the 
purpose  of  showing  a  waiver  was  to  the  effect 
that  appellant  was  informed  that  there  was  a 
Hen  on  the  property  for  unpaid  purchase 
money,  and  thereafter  demanded  additional 
proof  of  loss,  which  was  furnished.  That 
was  not  sufficient  The  lien  might  have  exist- 
ed, and  appellee  might,  nevertheless,  have 
been  the  absolute  and  unconditional  owner  of 
the  property.  The  evidence  wholly  falls  to 
show  a  waiver.  Reversed  and  remanded  for 
new  trial."  The  court  overruled  the  plea  of 
res  adjudlcata. 

W.  C.  Rodgers,  for  appellant.  Sain  ft  Hat- 
1^,  for  appellee. 

WOOD  J.  (after  stating  the  facts).  Appel- 
lant contends: 

First  That  this  court  decided  on  a  for- 
mer appeal  that  the  policy  in  suit  was  void, 
and  that  its  Invalidity  had  not  been  waived, 
and  that  therefore  Its  plea  of  res  judicata 
should  have  been  sustained.  In  Robinson  y. 
Thornton  (Cal.)  46  Pac.  79,  it  Is  held  that 
(quoting  syllabus)  "where  a  Judgment  is  re- 
versed on  appeal,  and  remanded  for  new 
trial,  the  holding  of  the  appellate  court  on  a 
question  of  fact  based  on  the  evidence  in  the 


record,  is  not  conclusive  as  to  mch  question 
on  a  subsequent  trial  on  new  evidence." 
"The  rule  of  the  law  of  the  case  lias  no  ap- 
plication to  questions  of  f»ct  and  nothing 
said  on  a  former  appeal  as  to  the  facts  can 
bind  the  trial  court  upon  a  second  trial  or  t>e 
conclusive  upon  a  second  appeal.  Where  the 
facts  appearing  upon  a  second  appeal  are  the 
same  as  those  upon  a  former  appeal,  the  legal 
effect  of  the  facts  is  determined  by  the  decision 
on  the  former  appeal  (77  S.  W.  899)  which  is 
the  law  of  the  case  for  the  second  appeal." 
Benson  v.  Shotwell,  103  CaL  163,  37  Pac.  147 ; 
Wallace  v.  Slsson  (Cal.)  46  Pac  1000 ;  Eckert 
V.  Blnkley,  134  Ind,  614,  33  N.  E.  619.  34  N. 
E.  441.  When,  on  appeal  or  writ  of  error,  a 
cause  is  reversed  and  remanded  for  new  trial, 
the  case  stands  as  if  no  action  had  been  taken 
by  the  lower  court  Harrison  v.  Trader,  29 
Ark.  86;  Heard  v.  Ewan,  73  Ark.  613,  80  S.  W. 
240.  If  the  facts  developed  on  second  trial 
remain  the  same  as  they  were  on  tlie  first 
trial,  the  lower  court  must  be  governed,  In  ap- 
plying the  law  to  the  facts,  by  the  principle 
announced  by  this  court  In  that  case  as  con- 
trolling. If  the  ttiCtB  are  different  then  the 
lower  court  may  apply  a  different  rule  of 
law.  It  follows  that  the  trial  court  did  not 
err  in  overruling  the  plea  of  res  adjudlcata, 
and  in  refusing  requests  by  appellant  for  In- 
structions covering  same  proposition  as  set 
up  in  plea.  The  proof  as  to  the  title  to  the 
property  in  the  present  case  was  the  same 
as  on  the  former  trial,  and  therefore  what 
we  said  on  the  former  appeal  as  to  the  policy 
being  void  on  account  of  the  false  warranty 
by  appellee  that  he  was  the'  sole  and  uncon- 
ditional owner  of  the  property  insured  was 
and  Is  the  law  on  that  subject  But  on  the 
question  of  whether  or  not  this  condition 
that  avoided  the  policy  and  worked  a  for- 
felture  was  waived  by  appellants,  the  proof 
was  different  On  the  first  trial,  the  proof 
as  to  the  waiver  showed  tliat  appellant  was 
Informed  that  there  was  a  Hen  on  the  prop- 
erty for  unpaid  purchase  money,  and  that 
thereafter,  appellant  demanded  additional 
proof  of  loss.  We  said  that  was  not  suffi- 
cient because  the  lien  might  have  existed 
and  appellee  still  have  been  the  sole  and  un- 
conditional owner  of  the  property  Insured. 
But  Id  the  present  case  there  was  testimony 
that  appellant  was  Informed  and  knew,  after 
the  loss  occurred,  that  appellee  did  not  have 
the  absolute  and  unconditional  title  to  the 
property,  and,  after  acquiring  such  knowl- 
edge, that  it  demanded  "further  proofs"  of 
loss. 

There  was  testimony  in  this  case,  also,  to 
show  that  appellee  Informed  the  agent  of  the 
insurance  company,  who  Issued  the  policy, 
and  at  the  time  It  was  Issued,  that  the  title 
to  the  vehicles  insured,  was  not  In  him. 
There  was  no  such  testimony  as  this  In  the 
former  trial.  Therefore  what  we  said  on 
the  first  appeal  about  there  being  no  waiver 
of  the  forfeiture.  Is  not  appHcable.  Love- 
well  T.  Bowen,  76  Atk.  462,  88  S.  W.  670. 
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The  case  of  Hill  ▼.  Draper,  63  Ark.  141,  37 
8.  W.  674,  whlcb  learned  counsel  for  appel- 
lants relies  upon,  does  not  support  ixim  and 
is  not  In  conflict  with  the  rule  here  announ- 
ced. That  was  a  chancery  proceeding.  On 
the  first  appeal  a  pure  question  of  law  was 
passed  upon,  the  Judgment  of  the  lower  court 
was  "reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer."  Upon 
the  second  appeal  the  merits  were  passed 
upon  and  the  cause  was  "remanded  for  fur- 
ther proceedings  consistent  with  the  opinion 
delivered"  on  the  first  appeal,  and  on  the 
third  appeal,  this  court  simply  held  that  the 
proceedings  of  the  last  trial  were  not  con- 
sistent with  the  decree  of  this  court  on  the 
first  appeal,  and  with  its  decree  and  direc- 
tions on  the  second  appeal.  The  cause  was 
never  "reversed  and  remanded  for  new 
trial,"  and  the  question  had  been  previously 
adjudicated  by  this  court  upon  its  merits, 
and  the  last  reversal  was  because  the  pro- 
ceedings of  the  lower  court  were  inconsis- 
tent with  such  adjudication. 

Second.  The  evidence  as  to  "proofs  of  loss" 
being  fnmlshed  is  that  appellee  made  out 
his  proof  of  loss,  swore  to  It,  and  registered 
It  to  the  company  at  Hartford,  on  January 
28,  1901  (the  fire  occurred  January  3,  1901), 
and  received  a  receipt  therefor.  Afterwards 
wben  the  adjuster  told  appellee's  attorney 
that  the  proof  of  loss  was  Insufficient,  be 
made  out  another,  had  appellee  to  swear  to 
It,  and  likewise  registered  it  to  the  company. 
The  last  "proof  of  loss"  bears  date  February 
IS,  1901.  Appellee  also  obtained  registered 
receipt  for  this.  So  far  as  the  record  dis- 
closes no  objection  was  ever  made  to  the 
form  of  this- proof  of  loss,  and  appellee  was 
never  advised  or  Informed  that  the  company 
did  not  accept  same  as  a  full  compliance 
with  the  requirements  of  the  policy.  No  de- 
fects in  it  were  pointed  out  to  appellee.  Ap- 
I>ellants  contend  that  the  proofs  of  loss  do 
not  comply  with  the  requirements  of  the  pol- 
icy because  in  one  of  them  appellee  does  not 
8tate  whom  the  property  belongs  to,  and  In 
tbe  other  he  swears  "tbat  no  one  has  any  in- 
terest in  said  property  except  as  follows; 
J.  W.  Cottlngham  holds  a  note  for  |75  for 
balance  of  purchase  money  of  lot  and  I  bave 
deed  to  same.  A.  L.  SklUern  has  my  prom- 
issory note  for  $420  and  Interest  for  balance 
of  the  purchase  money  due  on  surreys,  hacks, 
and  buggies."  These  objections  to  the  proofs 
of  loss  cannot  avail  appellants.  Appellee 
bad  his  attorney  to  prepare  proofs  of  loss, 
and  forwarded  same  to  the  company.  He 
did  this  evidently  because  he  desired  and 
Intended  to  comply  with  the  terms  of  the 
policy  In  this  respect  Tbe  company,  some 
time  after  receiving  tbe  first  proof  of  loss, 
notified  appellee  through  bis  attorney  tbat 
tt  was  insufficient  in  that  It  "Included  prop- 
erty not  Included  In  the  policy."  Appellee 
thereupon  had  bis  attorney  to  prepare  and 
register  another  proof  of  loss  which  the  reg- 


istry recdpt  shows  that  appellant  received, 
and  it  is  not  shown  that  any  objection  was 
made  to  this,  presumably  for  the  reason  that 
appellee  in  his  last  proof  of  loss  had  over- 
come tbe  only  objection  made  to  tbe  first, 
to  the  entire  satisfaction  of  the  company. 
In  Gould  V.  Dwelling  House  Insurance  Co., 
134  Pa.  570,  19  AtL  793,  19  Am.  St  Rep.  717, 
it  is  held  tliat  if  the  insured,  in  good  faltb 
and  within  the  stipulated  time,  does  what 
be  plainly  intends  as  a  compliance  with  the 
requirements  of  his  policy  in  respect  to 
proofs  of  loss,  good  faith  requires  that  the 
insurer  shall  promptly  notify  him  of  objec- 
tions thereto  so  as  to  give  him  the  oppor- 
tunity to  obviate  them,  and  mere  silence  may 
so  mislead  him  to  bis  disadvantage  as  to  be 
of  itself  sufficient  evidence  of  waiver  by  es- 
toppel." See  notes  to  this  case  in  19  Am. 
St  Rep.  722;  Whitmore  v.  Dwelling  House 
Ins.  Co.,  148  Pa.  406,  23  Atl.  1131,  33  Am.  St 
Rep.  838  and  notes;  Welsh  v.  London  As- 
surance Corporation,  161  Pa.  607,  25  Atl. 
142,  31  Am.  St  Rep.  786.  See,  also,  Burling- 
ton Ins.  Co.  V.  Lowery,  61  Ark.  108,  32  S.  W. 
383, 64  Am.  St,  Rep^  196,  on  a  question  some- 
what analogous.  In  other  cases  It  is  held  tbat 
"an  insurance  company  waives  objections  to 
proofs  of  loss  by  retaining  them  without  point- 
ing out  specific  objections  to  them."  Ins.  Co. 
V.  McDowell,  60  III.  120,  99  Am.  Dec.  497; 
Weed  V.  Hamburg,  eta,  Ins.  Co.,  133  N.  X. 
394,  31  N.  B.  231;  Davis  Shoe  Co.  v.  Klttan- 
ning  Ins.  Co.,  138  Pa.  73,  20  Atl.  838,  21  Am. 
St  Rep.  904,  note;  Vanglndertaelen  v.  Phe- 
nlx  Ins.  Co.,  82  Wis.  112,  51  N.  W.  1122, 
33  Am.  St  Rep.  29,  and  note. 

Tbe  court  did  not  err  in  refusing  appel- 
lant's request  for  Instruction  No.  12  (Re- 
porter set  forth  In  note).  As  an  abstract 
proposition  of  law  It  was  correct,  but  It  bad 
no  application  here,  for  appellee,  although 
not  the  absolute  owner,  had  an  Insurable  in- 
terest in  tile  property  covered  by  this  pol- 
icy. Holbrook  v.  Ins.  Co.,  26  Minn.  229; 
Reed  V.  Williamsburg  City  Fire  Ins.  Ca, 
74  Me.  637.  See  Tyler  v.  iEtna  Ins.  Co.,  12 
Wend.  (N.  Y.)  607;  Berry  v.  American  Cen- 
tral Ins.  Co.,  132  N.  y.  49,  30  N.  K  254,  28 
Am.  St  Rep.  548;  Strong  v.  Manfs.  Ins.  Co., 
10  Pick,  (Mass.)  40,  20  Am.  Dec.  507,  note, 
pages  570-611 ;  Merrett  v.  Farmers'  Ins.  Co., 
42  Iowa,  13;  Williams  v.  Roger  Williams  In& 
Co.,  107  Mass.  377-379,  9  Am.  Rep.  41 ;  Hart- 
ford Fire  Ins.  Co.  v.  Keating,  86  Md.  130, 
38  Atl.  29,  63  Am.  St  Rep.  499,  note. 

Request  for  instruction  No.  11  (Reporter 
set  out  in  note)  was  In  conflict  with  the  doc- 
trine announced  by  this  court  In  Qerman  In- 
surance Company  v.  Gibson,  53  Ark.  494,  14 
S.  W.  672.  See,  also,  Planter's  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  56  S.  W.  44;  Peoples  Fire 
Ins.  Co.  V.  Goyne  (Ark.)  96  S.  W.  36o. 

The  court  did  not  err  in  refusing  request 
for  Instruction  No.  6.  for  appellants,  and  in 
giving  it  with  the  added  words  (Reporter  set 
forth  in  note). 
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The  iostmction  as  amended  by  the  court 
and  given  was  based  upon  the  evidence  and 
la  In  conformity  with  the  doctrine  annoanced 
by  the  court  In  Insurance  Co.  t.  Brodle,  52 
Ark.  11,  11  B.  W.  1016,  4  L.  R.  A.  458;  Sprott 
V.  Insurance  Co.,  53  Ark.  215,  13  S.  W.  799; 
German  Ins.  Co.  v.  Humphrey,  62  Ark.  348, 
35  S.  W.  428,  54  Am.  St  Rep.  297 ;  Pbceniz 
Ins.  Co.  T.  Flemmlng,  65  Ark.  54,  44  S.  W. 
464,  89  L.  R.  A.  789,  67  Am.  St  Rep.  900 ; 
Peoples  Fire  Ins.  Co.  v.  Ooyue  (Ark.)  96  S. 
W.  365;  Security  Mutual  Ins.  Co.  v.  Wood- 
son (Ark.)  95  S.  W.  481. 

We  find  no  reversible  error  in  the  grant- 
ing or  refusing  requests  for  instructions,  ex- 
cept the  sixth  mentioned  below.  The  sixth 
instruction  given  on  behalf,  of  the  appellee, 
directing  the  Jury  to  calculate  the  Interest 
from  the  date  of  the  fire,  is  erroneous.  In- 
terest should  have  been  computed  from  the 
date  the  policy  Is  made  payable  which,  in 
the  present  case,  is  60  days  after  the  proof 
of  loss.  Insurance  Co.  v.  White,  58  Ark. 
277,  24  S.  W.  425.  The  proof  of  loss  as 
shown  by  the  registry  receipt,  was  given  to 
the  company  on  the  13th  of  February,  1901. 
Interest  therefore  should  have  been  calculat- 
ed from  April.  18,  1901. 

Appellee  offers  to  remit  the  excess  of  in- 
terest over  the  proper  amount  The  clerk 
will  therefore  enter  the  proper  remittitur, 
and  the  Judgment  for  the  residue  will  be  af- 
firmed. 

HILL,  C.  J.  (dissenting).  The  appellee's 
testimony  showed  that  an  adjuster  of  appel- 
lant company  came  to  Nashville  after  the 
fire  to  investigate  and  adjust  the  loss;  that 
be  was  informed  of  the  condition  of  the 
title  to  the  surreys,  buggies,  etc.;  and  that. 
In  a  subsequent  conversation,  the  adjuster 
told  appellee's  representative  that  the  first 
proof  of  loss  which  had  been  sent  in  was  not 
sufficient  as  It  included  property  that  was 
not  included  in  the  policy  and  that  further 
proofs  would  have  to  be  furnished.  The  ap- 
pellee did  furnish  thereafter  correct  proofs. 
This  statement  of  the  adjuster  should  not  be 
sufficient  to  work  an  estoppel  against  the 
company  proving  the  contract  of  insurance 
had  been  violated  by  appellee.  The  adjuster 
was  on  an  investigating  tour  gathering  all 
the  facts  necessary  and  proper  to  pass  on 
the  claim,  and  most  likely  the  course  of  the 
company  would  not  be  determined  till  his 
report  was  in.  He  volunteered  to  point  out 
nn  insufficiency  in  the  proof  of  loss  in  order 
that  It  might  be  corrected  and  the  claim 
not  defeated  on  any  ground  connected  with  a 
defect  in  the  proofs.  An  estoppel  should  be 
invoked  covering  any  other  defect  In  the 
proofs  of  loss  than  the  one  mentioned  by  the 
adjuster,  but  I  do  not  think  the  estoppel 
should,  from  this  mere  statement,  be  invoked 
against  defending  the  action  on  its  merits. 

This  Is  the  view  1  took  of  the  cnse  on  the 
hearing,  but  I  did  not  formally  dissent ;  but 


on  the  rehearing  my  impressions  have  been 
deepened  and  I  have  concluded  to  file  this 
dissent 


RICE    T.    PALMER. 
(Supreme  CV>art  of  Arkansas.    April  23,  1906.) 

1-    CONSTTTDTIONAI.        LAW  —  CONSTrrCTIORAI. 
AUEN  DKENT  —  ADOPTIOH—  POPOLAB     VOTE— 

Detebmikation   of  Resitlt  —  Review    bt 

COUBTS. 

Kirby's  Dig.  {  716,  provides  that  county 
election  commissioners  shall  certify  the  vote 
on  constitutional  amendmenta  to  the  Secretary 
of  State,  who  shall  transmit  the  sealed  returns 
to  the  speaker  of  the  House  of  Representatives, 
in  the  same  manner  that  the  returns  for  Gov- 
ernor and  other  executive  officers  are  transmit- 
ted. Section  2852  requires  the  speaker,  in  the 
presence  of  both  houses  of  the  General  Assem- 
bly, to  open  and  publish  the  votes  cast  for 
(Sovemor,  etc,  and  the  person  receiving  the 
highest  number  of  votes  shall  be  declared  elected. 
Section  717  provides  that  the  returns  shall  be 
opened  and  counted  in  the  presence  of  the 
General  Assembly  in  joint  convention  assembled, 
and  section  718  provides  that  if  it  appears  that 
a  majority  of  the  electors  voting  at  such  elec- 
tion adopt  such  an  amendment,  the  speaker 
shall  declare  it  duly  adopted.  Held,  that  the 
canvassing  of  the  returns  on  a  constitutional 
amendment  under  such  provisions  did  not  con- 
stitute a  determination  of  the  question  whether 
it  had  l>een  adopted  by  a  spedally  con8titute<i 
tribunal,  but  that  such  determination  was  a 
Judicial  question  reviewable  by  the  courts. 
2.  Sakb— Eleotion— Majoritt  of  Vote. 

Kirby's  Dig.  {  718,  with  reference  to  the 
adoption  of  a  constitutional  amendment,  declares 
that  if  it  shall  appear  that  a  majority  of  the 
ejectors  voting  at  the  election  at  which  the 
amendment  is  submitted  adopt  such  amend- 
ment, then  the  speaker  of  the  House  of  Repre- 
sentatives, on  canvassing  the  returns,  shall  de- 
clare such  proposed  amendment  duly  adopted, 
etc.  Hdd,  that  such  section  required  the  affirm- 
ative vote  of  a  majority  of  the  electors  voting 
at  the  election  in  order  that  a  constitutional 
amendment  should  be  adopted,  and  not  merely 
a  majority  of  the  electors  voting  on  the  propo- 
sition. 
Riddick  and  McCuilough,  JJ.,  dissenting.  , 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Proceeding  by  R.  R.  Rice  against  H.  D. 
Palmer  to  recover  possession  of  the  office  of 
circuit  clerk  of  Lincoln  county.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Cantrell  &  Loughborough,  Rose,  Hemingway 
&  Rose,  and  R.  R.  Rice,  for  appellant  Tay- 
lor &  Jones,  for  appellee. 

HILL,  G.  J.  This  is  a  contest  over  the  of- 
fice of  circuit  clerk  of  Lincoln  county,  and 
calls  for  a  decision  as  to  whether  amendment 
No.  8,  authorizing  the  Governor  to  fill  va- 
cancies by  appointment  was  legally  adopted 
as  part  of  the  Constitution.  Rice  holds 
under  an  appointment  made  by  the  Governor, 
and  against  his  claim  to  the  office  thereunder 
Palmer  asserts,  first  that  amendment  No.  3 
■was  not  legally  adopted,  and  second,  that 
there  was  no  vacancy  in  the  office  wlthlu  tlie 
meaning  of  the  law.    The  view  the  court 
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takes  of  the  first  question  renders  itnneces- 
e&Ty  a  decision  of  the  second. 

The  danse  of  the  Ck>n8tItution  under 
question  Is  section  22,  art  19,  as  follows: 
"Either  branch  of  the  Cteneral  Assembly  at 
a  regular  session  thereof  may  propose  amend- 
ments to  this  Constitution,  and,  if  the  same 
be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  such  proposed  amend- 
ments shall  be  entered  on  the  Journals  with 
the  yeas  and  nays,  and  published  in  at  least 
one  newspaper  in  each  county,  where  a  news- 
paper is  published,  for  six  months  imme- 
diately preceding  the  next  general  election  for 
Senators  and  B^resentatlves,  at  which  time 
the  same  shall  be  submitted  to  the  electors  of 
the  state  for  approval  or  rejection;  and  If  a 
majority  of  the  electors  voting  at  such  elec- 
tion adopt  such  amendments  the  same  shall 
become  a  part  of  this  Constitution;  but  no 
more  than  three  amendments  shall  be  pro- 
posed or  submitted  at  the  same  time.  They 
•ball  be  so  submitted  as  to  enable  the  electors 
to  vote  on  each  amendment  separately."  The 
county  election  commissioners  are  required  to 
eexttty  the  vote  on  the  amendment  to  the 
Secretary  of  State,  and  the  Secretary  of  State 
is  required  to  transmit  these  sealed  returns 
to  the  speaker  of  the  House  of  Representa- 
tives at  the  time  and  in  the  same  manner  that 
the  returns  for  Governor  and  other  executive 
officers  are  required  to  be  transmitted  to  the 
8i>eaker.  Klrby'a  Dig.  g  716.  The  speaker  Is 
required,  during  the  first  week  of  the  session, 
in  the  presence  of  both  houses  of  the  General 
Assembly,  to  open  and  publish  the  votes  cast 
for  Governor,  Secretary  of  State,  Treasurer, 
Auditor,  and  Attorney  General,  and  the  per- 
son having  the  highest  number  of  votes  for 
each  respective  oflSce  shall  be  declared  duly 
elected  thereto,  and  the  president  of  the  Sen- 
ate and  speaker  of  the  House  shall  file  a  cer- 
tificate with  the  Secretary  of  State  declaring 
what  persons  tiave  been  elected  to  the  offices 
named.  Section  2852,  Klrby's  Dig.  On  the 
occasion  of  the  ascertainment  and  declaration 
of  the  vote  for  Governor  and  said  other  execu- 
tive officers,  the  returns  on  the  amendment 
"shall  be  opened  and  counted  in  the  presence 
of  the  General  Assembly  in  Joint  convention 
assembled."  Klrby's  Dig.  f  717.  Then  fol- 
lows this  provision :  "If  it  shall  appear  that 
a  majority  of  the  electors  voting  at  such 
election  adopt  such  amendment,  then  the 
spetLker  shall  declare  such  proposed  amend- 
ment duly  adopted  by  the  people  of  Arkan- 
sas." Then  follow  provisions  for  certificate 
to  be  filed  with  the  Secretary  of  State  and  for 
the  Governor  to  make  proclamation  of  the 
adoption  of  this  amendment.  Section  718, 
Klrby's  Dig.  The  declaration  of  the  speaker 
as  to  the  result  of  the  vote  for  Governor,  Sec- 
retary of  State,  Treasurer,  Auditor,  and  At- 
torney General  Is  not  necessarily  the  final 
conclusion,  for  a  contest  may  be  had  thereaft- 
er and  It  shall  be  settled  by  the  Joint  vote  of 
twtli  bouses,  in  which  Joint  meeting  the  presi- 
dent of  the   Senate  shall  preside.    Section 


2877,  Klrby's  Dig.  There  is  no  statutory  pro- 
vision for  any  tribunal  to  determine  a  contest 
over  the  result  of  the  election  on  an  amend- 
ment, and  the  section  above  quoted,  requir- 
ing the  speaker  to  declare  the  result  from  the 
votes  then  before  him,  Is  the  only  method  of 
ascertainment  of  the  result  prescribed  by 
statute. 

In  thfc  general  election  of  1899,  amendment 
No.  3  received  43,446  votes,  and  there  were 
40,207  votes  against  It,  and  there  were  126,986 
votes  cast  for  Governor.  The  speaker,  in 
Joint  session  of  the  General  Assembly  of  1895, 
upon  the  votes  aforesaid  then  before  him,  de- 
clared the  amendment  adopted.  It  was  duly 
certified  by  the  president  of  the  Senate  and 
speaker,  and  proclamation  made  by  the  Gov- 
ernor. Two  questions  are  involved:  First, 
is  the  action  of  the  speaker,  followed  by  the 
executive  proclamation,  the  ultimate  decision 
of  this  question  which  the  courts  cannot  re- 
view because  committed  to  the  other  depart- 
ments of  state  to  determine,  or  is  It  a  Judicial 
question  not  to  be  settled  until  settled  right  In 
a  Judicial  court?  Second,  does  an  amend- 
ment require  a  majority  of  all  the  votes  cast 
In  the  election  or  a  majority  voting  on  the 
question?  First.  It  is  strongly  pressed  up- 
on the  court  that  the  General  Assembly  has 
delegated  to  the  speaker,  as  the  servant  and 
the  mouthpiece  of  the  Joint  session,  the  pow- 
er to  determine  as  to  whether  a  constltntlonal 
amendment  has  been  adopted ;  and  that  ques- 
tion is  a  political  one,  determined  by  a  co- 
ordinate department  of  government,  and  the 
Judiciary  is  precluded  from  entertaining  it 
This  argument  has  often  been  made  in  simi- 
lar cases  to  the  courts,  and  It  Is  found  In 
many  dissenting  opinions,  but  with  possibly  a 
few  exceptions  it  is  not  found  in  the  prevail- 
ing opinion  of  any  court  of  last  resort  The 
authorities  are  practically  uniform  In  hold- 
ing that  whether  a  constitutional  amendment 
has  been  properly  adopted  according  to  the 
requirements  of  the  existing  Constitution 
is  a  Judicial  question,  and  it  is  a  paramount 
duty  of  the  courts  to  pass  upon  it  An  ex- 
amination of  some  of  the  leading  cases  may 
be  both  Interesting  and  profitable. 

This  exact  question  came  before  the  New 
Jersey  Court  of  Errors  and  Appeals  on  writ 
of  error  from  the  Supreme  Court.  The  law 
of  New  Jersey  provided  that  the  Governor 
should  summon  four  or  more  members  of  the 
Senate  to  sit  with  him,  and  they  should  con- 
stitute a  board  of  canvassers  to  canvass  and 
estimate  the  vote  given  for  and  against  Con- 
stitutional amendment  which  had  been  voted 
on,  and  the  board  was  empowered  to  "de- 
termine and  declare"  which  amendments  were 
adopted  and  to  certify  the  same,  and  Its  cer- 
tificate would  make  the  amendment  part  of 
the  organic  law.  After  the  board  had  decided 
an  amendment  relating  to  lotteries  and  one 
relating  to  appointments  to  ofl9ce  were  adop- 
ted and  one  on  woman's  suffrage  was  re- 
jected, citizens  and  taxpayers  caused  the 
question  to  get  Into  courts,  and  the  final 
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court  said:  "The  qnestlon  naturally  arising 
first  In  this  case  concerns  the  legitimate 
scope  of  our  Inquiry:  Have  we  authority  to 
consider  and  decide  whether  the  determination 
of  the  board  of  state  cauTasaera,  that  the  pro- 
posed amendment  had  been  adopted,  was  law- 
ful, or  did  that  determination,  followed  by 
the  proclamation  of  the  Ctovemor,  preclude 
judicial  cognizance  of  the  subject?"  After 
stating  the  exact  questions  involved  In  regard 
to  the  amendments  and  how  the  case  arose 
In  the  Supreme  Court  (there  a  court  of  gen- 
eral and  original  jurisdiction),  the  court  con- 
tinues :  "It  thus  becomes  manifest  that  there 
was  present  in  the  Supreme  CJourt,  and  la  now 
present  in  this  court,  every  element  tending 
to  maintain  jurisdiction  over  the  subject- 
matter,  unless  it  be  true,  as  insisted,  that  the 
judicial  department  of  the  government  has 
not  the  right  to  consider  whether  the  legisla- 
tive department  and  its  agencies  have  ob- 
served constitutional  Injunctions  in  attempt- 
ing to  amend  the  Constitution,  and  to  annul 
their  acts  in  case  they  have  not  done  so. 
That  such  a  proposition  is  not  true  seems  to 
be  Indicated  by  the  whole  history  of  jurispru- 
dence in  this  country."  The  court  then  goes 
into  an  Interesting  review  of  the  authorities, 
and  then  says :  "The  examination  made  sup- 
ports the  assertion  of  Chief  Justice  Day 
[of  Iowa]  that  the  decisions,  so  far  as  they 
deal  with  the  existence  of  the  principle,  are 
not  In  conflict  The  only  case  found  In  which 
the  jurisdiction  of  the  court  was  denied  is 
Worman  v.  Hagan,  78  Md.  162,  27  Atl.  616, 
21  L.  R.  A.  716."  The  court  then  discusses 
this  case,  which  will  be  referred  to  later. 
Bott  V.  Wurts  (N.  J.  Err.  ft  App.)  43  Atl.  744, 
46  L.  R.  A.  251. 

In  Mississippi  a  case  arose  as  to  the  adop- 
tion of  a  constitutional  amendment,  and  the 
first  qnestlon  which  arrested  the  attention 
of  the  court  was  whether  it  was  a  judicial 
or  a  political  question.  Chief  Justice  Whit- 
field, In  a  clear  and  positive  decision,  puts  at 
rest  any  doubts  on  the  question.  He  reviews 
the  decided  cases  on  the  subject  and  says 
It  is  settled  by  an  overwhelming  weight  of  au- 
thority that  this  is  a  judicial  question,  and 
then  he  continues:  "The  true  view  is  that 
the  Constitution,  the  organic  law  of  the  land, 
Is  paramount  and  supreme  over  Governor, 
Le^slature,  and  courts.  When  it  prescribes 
the  exact  method  In  which  an  amendment 
shall  be  submitted,  and  prescribes  positively 
the  majority  necessary  to  its  adoption,  these 
are  constitutional  directions  mandatory  on 
all  the  departments  of  government,  and  with- 
out strict  compliance  with  which  no  amend- 
ment can  be  validly  adopted.  Whether  an 
amendment  has  been  validly  submitted  or 
validly  adopted  depends  upon  the  fact  of 
compliance  or  noncompliance  with  the  con- 
stitutional directions  as  to  how  such  amend- 
ment shall  be  submitted  and  adopted,  and 
whether  such  compliance  has  in  fact  been 
had  must,  in  the  nature  of  the  case,  be  a  ju- 


dicial question."  State  t.  Powell,  77  MIbsl. 
545,  27  South.  927,  48  L.  R.  A.  652. 

In  the  case  of  Koehler  v.  Hill,  60  Iowa, 
545,  14  N.  W.  738,  16  N.  W.  609,  a  very  ex- 
haustive examination  of  this  question  was- 
bad.  There  was  a  majority  and  minority 
opinion,  and  then  on  motion  for  rehear ing 
tbls  question  was  threshed  over.  Chief  Jus- 
tice Day  delivered  a  vigorous  opinion  over- 
ruling the  motion  for  rehearing.  He  review- 
ed the  adjudged  cases  fully,  and  concluded 
his  opinion  on  this  branch  of  the  case  as  fol- 
lows: "We  have  then  seven  states,  Ala- 
bama, Iflssourl,  Kansas,  Michigan,  North 
Carolina,  Mississippi,  and  Indiana,  In  wbicb 
the  jurisdiction  of  the  courts  over  the  adop- 
tion of  the  amendment  to  the  Constitutioa 
has  been  recognized  and  asserted.  In  no  de- 
cision, either  state  or  federal,  has  this  juris- 
diction been  denied.  We  may  securely  rest 
our  jurisdiction  upon  the  authority  of  these 
cases.  He  would  be  a  bold  jurist,  indeed, 
who  would  ride  rough  shod  over  such  an  un- 
broken current  of  Judicial  authority,  so  for- 
tified In  principle,  sustained  by  reason,  and 
so  necessary  to  the  peaceful  admlnlstratlOB 
of  the  government." 

The  Alabama  court  said:  "The  Constitu- 
tion is  the  supreme  and  paramount  law. 
The  mode  by  which  amendments  are  to  be 
made  under  it  is  clearly  defined.  It  la  said 
that  certain  acts  are  to  be  done,  certain  req- 
uisitions are  to  be  observed,  before  a  change 
can  be  effected.  But  to  what  purpose  ar* 
these  acts  required  or  their  requisitions  en- 
joined, if  the  Legislature  or  any  other  de- 
partment of  the  government  can  dispense 
with  them?  To  do  so  would  be  to  violate 
the  Instrument  they  are  sworn  to  support; 
and  every  principle  of  public  law  and  sound 
constitutional  policy  requires  the  court  t» 
pronounce  against  every  amendment  which 
is  shown  not  to  have  been  made  in  accord- 
ance with  the  rules  prescribed  by  the  fun- 
damental law."  Collier  v.  Frlerson,  2* 
Ala.  108. 

The  following  states  In  the  following  cases 
have  entertained  Jurisdiction  of  suits  to  de- 
termine the  validity  of  the  adoption  of  con- 
stitutional amendments,-  and  treated  such 
question  as  a  judicial  question:  MissourU 
State  V.  McBrlde,  4  Mo.  803,  29  Am.  Dec 
636;  North  Carolina,  University  of  N.  O.  v.  Mc- 
Iver,  72  N.  C.  76;  Michigan,  Westinghausen  v. 
People,  44  Mich.  265,  6  N.  W.  641;  Indiana, 
State  V.  Swift,  69  Ind.  505;  Wisconsin,  State  v. 
Tlmme,  54  Wis.  318,  11  N.  W.  785;  Califor- 
nia, Oakland  Paving  Co.  v.  Hilton,  69  Cal. 
479,  11  Pac.  3;  Kansas,  Prohibitory  Amend- 
ment Cases,  24  Kan.  700;  Minnesota,  Se- 
comhe  v,  Klttleson,  29  Minn.  555,  12  N.  Wi 
519;  New  Jersey,  Bott  v.  Wurts  (N.  J.  BJrr. 
ft  App.)  43  Atl.  744,  45  L.  R.  A.  251;  Ala- 
bama, Collier  V.  Frlerson,  24  Ala.  108;  Iowa. 
Koehler  v.  Hill,  60  Iowa,  543,  14  N.  W.  738, 
15  N.  W.  609;  Mississippi,  State  v.  Powell. 
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77  Miss.  545,  27  South.  027.  And  against 
this  array  of  authorities  Is  only  the  Mary- 
land court  In  Worman  t.  Hagan,  78  Md. 
152,  27  Ati.  616,  21  L.  R.  A.  716. 

The  strength  of  appellant's  contention  Is 
Id  the  argoinent  that  the  General  Assembly 
delegated  to  the  speaker,  as  the  presiding  of- 
ficer of  the  joint  session,  the  determination 
ot  this  question.  Chief  Justice  Whitfield 
said.  In  State  v.  Powell,  supra:  "It  may  be 
that  when  the  Constitution  creates  a  special 
tribunal,  and  confides  to  that  tribunal  the 
exclusive  power  to  canvass  votes  and  declare 
the  result,  and  make  the  amendment  part 
of  the  Constitution,  as  a  result  of  such  dec- 
laration, by  a  proclamation,  or  otherwise 
prescribed  method  fixed  for  such  tribunal  by 
the  Constitution,  then  the  action  of  the  spe- 
cial tribunal  would  be  final  and  conclusive, 
whether  its  action  be  Judicial  or  not  This 
Is  so  because  it  was  competent  for  the  sove- 
reign people,  speaking  through  their  Consti- 
tution, so  to  provide."  It  will  be  noticed 
that  Chief  Justice  Whitfield  limits  the  ex- 
ception to  constitutionally  created  tribunals, 
but  other  courts  recognize  statutory  tribunals 
as  possessing  the  same  power  of  ultimate 
conclusion  where  the  Legislature  expressly 
provided.  Judge  Cooley  thus  expressed  It  In 
an  analogous  proposition:  "As  the  election 
officers  perform  for  the  most  part  ministerial 
functions  only,  their  returns  and  certificate 
of  election  which  are  issued  upon  them  are 
not  conclusive  in  favor  of  the  ofllcers  who 
would  thereby  appear  to  be  chosen,  but  the 
final  decision  must  rest  with  the  courts. 
This  is  the  general  rule,  and  the  exceptions 
are  those  cases  where  the  law  under  which 
the  canvass  is  made  declares  the  decision 
conclusive,  or  where  a  special  statutory 
board  is  established  with  power  of  final  de- 
cision."   Cooley,  Con.  LIm.  p.  937. 

In  view  ot  this  exception  to  the  rule  of 
Judicial  review,  which  has  In  a  few  Instan- 
ces been  applied  to  adoption  of  constitution- 
al amendments,  it  Is  Important  to  consider 
whether  section  718,  Klrby's  Dig.,  can  be 
construed,  as  creating  the  speaker,  either 
Individually  or  as  the  representative  of  the 
Joint  session,  a  tribunal  to  determine  the  re- 
sult of  the  election  on  amendments.  It  is 
true  that  he  must  make  declaration  of  the 
apparent  result  from  the  votes  before  him, 
just  as  be  makes  declaration  of  the  election 
of  Governor  and  other  officers  from  the  votes 
before  him.  In  the  event  of  contest  over 
one  of  the  executive  offices,  It  is  expressly 
provided  that  the  Joint  session,  at  a  meeting 
presided  over  by  the  president  of  the  Senate, 
shall  determine  it,  thereby  showing  clearly 
that  there  is  no  finality  to  this  declaration 
from  the  face  of  the  returns.  Must  It  be 
taken,  because  there  Is  no  express  provision 
for  the  joint  session  or  other  tribunal  to 
determine  a  contest  over  an  election  on  the 
amendment,  that  the  only  determination  of 
It  shall  be  the  prima  facte  one  from  the  face 


of  the  returns  before  the  speaker?  Suppose 
a  few  votes  determine  the  fate  of  an  amend- 
ment, and  the  returns  from  one  county  are 
known  to  be  Indubitably  stained  with  fraud 
and  the  proof  is  at  hand.  The  speaker  Is 
powerless  to  do  more  than  declare  the  result 
as  It  appear  from  these  returns  sent  him 
by  the  Secretary  of  State,  who  hands  them 
^to  him  as  received  from  the  county  ttoards. 
Is  It  to  be  thought  for  a  moment  that  It  was 
ever  Intended  that  this  perfunctory  duty  of 
the  speaker,  limited  to  the  face  of  the  re- 
turns, should  preclude  Inquiry  and  permit 
the  organic  law  to  be  changed  contrary  to 
the  expressed  wishes  of  a  majority  of  the 
people?  Can  it  b^  possible  that  the  lawmak- 
ers Intended  the  organic  law  to  be  changed 
on  the  face  ot  the  returns  and  yet  no  office 
from  Governor  to  constable  Is  necessarily 
concluded  by  the  face  of  the  returns?  The 
statement  of  the  position  carries  its  own  ref- 
utation. Certainly  no  such  intention  can 
be  Imported  Into  the  legislation  which  im- 
posed this  formal  duty  on  the  speaker,  as 
the  words  of  the  act  negative  the  thought 
of  a  final  decision  ot  the  question  by  the 
speaker.  "If  it  shall  appear  that  a  majori- 
ty," etc.,  is  the  language  employed.  The 
Century  Dictionary  gives  six  definitions  of 
the  word  "appear,"  comprehending  all  shades 
of  meaning  attached  to  it,  and  none  of  them 
conveys  the  Idea  of  judicial  or  final  determina- 
tion or  decision,  but  all  convey  the  thought  of 
the  surface,  the  apparent,  the  obvious,  that 
which  Is  to  be  seen  at  first  sight  The  use 
of  this  word  In  defining  the  duties  of  the 
speaker  In  this  regard  was  quite  apt  and 
properly  Imposed  the  formal  and  ministerial 
function  of  casting  up  and  declaring  In  open 
session,  what  would  appear  to  be  the  result 
The  votes  on  the  principal  state  offices  were 
then  before  him,  and  from  these  he  could 
reach,  at  least  approximately,  the  votes  in 
the  election,  and  the  votes  on  the  amendment 
would  give  the  other  necessary  data  to  a 
prima  facie  decision  from  the  face  of  the 
returns,  and,  in  the  language  of  Judge  Cool- 
ey, "the  final  decision  must  rest  with  the 
courts." 

The  strongest  case  cited  by  appellant  is 
Bott  V.  Wurts  (N.  J.  Sup.)  40  Atl.  740,  but 
this  was  not  the  final  decision  of  that  case, 
and,  while  the  Judgment  was  affirmed,  the 
ultimate  conclusion  on  this  question  was  dif- 
ferent In  the  court  of  last  resort,  the  gist 
of  which  has  been  given.  Worman  v.  Ha- 
gan, 78  Md.  152,  27  Atl.  616,  21  L.  R.  A.  716. 
seems  to  support  the  appellant  although 
Chief  Justice  Whitfield,  in  State  v.  Powell, 
supra,  treats  this  case  as  one  where  a  con- 
stitutionally created  special  tribunal  took  it 
out  of  the  general  rule,  and  does  not  regard 
it  as  antagonistic  In  principle  with  the  other 
cases;  while  it  is  possible  for  that  distinc- 
tion to  be  made  and  save  it  from  being  an 
exception,  yet  the  Maryland  court  itself  did 
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not  make  that  distinction,  and  this  appears 
to  be  merely  a  case  of  out  of  plumb. 

Luther  v.  Borden,  7  How.  (U.  S.)  1,  12  L. 
Ed.  581,  IB  relied  upon  by  counsel  here  as  it 
has  been  by  counsel  on  the  losing  side  In 
most  of  the  other  cases.  There  Is  a  state- 
ment In  the  body  of  the  opinion  to  this  effect: 
That  in  forming  the  Constitutions  of  the  vari- 
ous states  and  In  the  various  changes  and 
alterations  which  have  since  been  made,  that 
the  political  department  has  always  deter- 
mined whether  the  proposed  Constitution  or 
amendment  was  ratified  or  not  by  the  people, 
and  the  Judicial  power  has  followed  the  deci- 
sion. This  was  not  a  point  decided  in  the 
case,  and  the  statement  was  made  merely  in 
the  course  of  the  argument  leading  to  the 
points  decided.  The  case  grew  out  of  "Dorr's 
Rebellion"  In  Rhode  Island.  The  question 
was  not  as  to  an  amendment  of  the  Constitu- 
tion, nor  as  to  the  adoption  of  the  "Dorr 
Constitution,"  but  was  when  there  were  two 
opposing  governments  in  a  state,  that  the  de- 
termination of  which  was  the  legitimate  gov- 
ernment was  a  political  and  not  a  judicial 
question,  and  where  the  courts  of  the  state 
decide  which  was  the  proper  government  un- 
der its  own  laws,  the  federal  courts  must  fol- 
low the  state  decision.  That  this  case,  not- 
withstanding some  general  language,  Is  not 
an  authority  for  appellant  Is  obvious,  but 
if  any  doubt  remains  on  the  subject  the  ana- 
lysis of  the  case  by  Chief  Justice  Day  in 
ICoehler  v.  Hill,  supra,  will  remove  it  There 
can  be  little  doubt  that  the  consensus  of 
judicial  opinion  is  that  It  Is  the  absolute 
duty  of  the  judiciary  to  determine  whether 
the  Constitution  has  been  amended  In  the 
exact  and  precise  manner  required  by  the 
Constitution,  unless  perchance  a  special  tri- 
bunal has  been  erected  to  determine  this  ques- 
tion, and  even  then  many  of  the  authorities 
hold  that  this  tribunal  cannot  1>e  permitted 
to  illegally  amend  the  organic  law.  There- 
fore it  Is  the  duty  of  the  court  to  decide  the 
question  on  its  merits. 

Second.  This  brings  us  to  a  consideration 
of  the  question  whether  In  fact  the  amend- 
ment was  adopted  as  required  by  the  Con- 
stitution. The  Constitution  provides  how 
amendments  shall  be  passed  through  the 
General  Assembly  for  submission  to  the 
people,  and  for  publication  for  at  least  six 
months  "Immediately  preceding  the  next  gen- 
eral election  for  Senators  and  Representa- 
tives, at  which  time  the  same  shall  be  sub- 
mitted to  the  electors  of  the  state  for  ap- 
proval or  rejection;  and  if  a  majority  of  the 
electors  voting  in  such  election  adopt  such 
amendments  the  same  shall  become  a  part 
of  the  Constitution."  Art.  19,  §  22.  "Such 
elections"  evidently  refers  to  the  general 
election  for  Senators  and  Representatives. 
Any  other  construction  would  be  straining 
the  natural  meaning  of  clear  and  proper  Elng- 
llsh.  The  majority  necessary  to  adopt  It 
must  be  the  majority  of  electors  voting  at  the 
general  election  for  Senators  and  Represea- 


tatlves,  and  not  a  mere  majority  voting  on 
the  subject  of  the  amendment.  The  framers 
of  the  Constitution  of  1874  used  plain  and 
simple  English.  They  knew  what  they  want- 
ed and  what  they  did  not  want,  and  more 
than  any  Constitution  of  the  state.  It  is  full 
of  details  and  explicit  limitations.  The  time 
In  which  it  was  framed  begot  positlveness 
and  strong  convictions.  This  method  of 
amending  the  Constitution  by  direct  vote  of 
the  people  is  an  adaptation  to  the  American 
Constitutional  system  of  the  initiative  and 
referendum  of  the  Swiss  Republic.  Tor  a 
change  there  to  be  made  In  the  organic 
law  it  must  secure  a  majority  not  only  of  all 
the  citizens  of  the  Republic,  but  of  all  the 
cantons  of  the  Republic.  This  system  Is  com- 
mon to  many  states,  and  the  prevailing  rule 
Is  to  require  a  majority  of  all  the  voters  in 
the  election,  and  not  a  mere  majority  of  those 
voting  on  the  question.  Of  course  the  fram- 
ers of  the  Constitution  could  have  provided 
for  either  method;  there  were  precedents  for 
either  when  that  clause  was  written,  but, 
having  deliberately  and  clearly  adopted  the 
rule  that  it  must  be  a  majority  of  the  electors 
voting  in  the  election  instead  of  a  majority 
voting  on  this  question,  it  Is  only  for  the 
court  to  bow  to  the  express  terms  of  the  Con- 
stitution. This  language  needs  no  extrinsic 
aid  to  discover  its  meaning,  but  the  court  is 
not  without  authority  for  this  construction. 
Similar  or  almost  similar  language  has  been 
before  the  courts  many  times,  and  while 
there  Is  some  conflict  In  the  decisions,  still 
the  conflict  Is  more  apparent  than  real,  and 
arises  more  from  difference  In  language 
employed  than  In  principles  of  construction. 
The  authorities  on  this  subject  are  reviewed 
at  length  by  Judge  Trleber  In  Knight  v. 
Shelton  (C.  C.)  134  Fed.  423,  and  by  Chief 
Justice  Whitfield  in  State  v.  Powell,  77 
Miss.  645,  27  South.  927.  The  case  law  Is 
carefully  gone  over  In  these  opinions,  and 
It  would  be  an  Idle  task  to  repeat  what  has 
been  so  well  done.  These  two  decisions  dem- 
onstrate that  the  great  weight  of  authority 
sustains  the  construction  reached  by  the 
court  as  above  stated. 

In  view  of  the  foregoing  opinion,  it  neces- 
sarily follows  that  the  conclusion  Is  that 
amendment  No.  3  was  not  adopted,  and  there- 
fore the  Grovemor  did  not  have  authority  to 
appoint  Rice  circuit  clerk.  This  was  the 
judgment  of  the  circuit  court,  and  It  Is  af- 
firmed. 

BATTLE  and  WOOD,  JJ.,  concur.  RID- 
HlbK,  J.,  concurs  In  the  judgment,  and  bla 
reasons  will  be  stated  in  an  individual  opin- 
ion. 

RIDDIOK,  3.  (dissenting).  The  facts  in 
this  case  are  as  follows:  H.  D.  Palmer  was 
at  the  general  election  in  September,  1902. 
elected  to  the  office  of  circuit  clerk  of  Lin- 
coln county.  On  the  2l8t  day  of  October, 
1902,  be  duly  qualified  and  entered  upon  tlia 
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duties  of  the  office,  and  bas  continned  to  dis- 
charge the  duties  thereof  up  to  this  time. 
At  the  general  election  In  September,  1904, 
B.  A.  Meroney  was  elected  to  the  same  office, 
but  he  died  on  tbe  20tfa  day  of  October,  1904, 
before  be  bad  received  bis  commission,  and 
before  he  bad  qualified  or  entered  upon  the 
duties  of  tbe  office.  Afterwards,  on  the  Slst 
day  of  October,  1904,  tbe  Governor  of  the 
state  appointed  R.  R.  Rice  to  the  office,  and 
Issued  a  commission  to  him  as  circuit  clerli 
of  Lincoln  county.  Palmer,  who  bad  posses- 
sion of  tbe  office,  claimed  that  be  had  the 
right  to  continue  in  office  until  bis  snccessor 
was  elected  and  qualified,  and  refused  to 
surrender  it  to  the  appointee  of  tbe  Gover- 
nor, and  Rice  brought  this  action  In  tbe  cir- 
cuit court  to  recover  possession.  The  clr- 
cutt  QDurt  decided  against  his  claim,  and  he 
appealed. 

There  are  two  questions  presented  by  this 
appeal.  (1)  Whether  amendment  No.  3  to  the 
state  Constitution  which  authorizes  the  Gov- 
ernor to  fill  vacancies  by  appointment  was 
legally  adopted.  (2).  If  this  amendment. bas 
been  adopted  and  Is  a  part  of  the  Constitu- 
tion whether  there  was  any  vacancy  In  the 
office  of  circuit  clerk  of  Lincoln  county  that 
the  Governor  could  fill  by  appointment. 

As  to  tbe  first  question:  The  amendment 
was  duly  submitted  at  a  general  election. 
Tbe  returns  on  tbe  election  were  sent  to  the 
Secretary  of  State  In  sealed  envelopes  who 
presented  them  to  the  speaker  of  the  House 
of  Representatives  by  whom  they  w«e  opened 
and  counted  In  the  presence  of  the  General 
Assembly  In  Joint  convention  assembled,  and 
tbe  result  declared  that  the  amendment  bad 
been  duly  adopted  by  the  people  of  the  state. 
Tbis  was  a  decision  of  the  question  by  tbe 
duly  constituted  and  proper  tribunal,  and 
I  do  not  think  we  can  go  behind  or  question 
the  correctness  of  that  decision  in  this  pro- 
ceeding. But  as  that  matter  has  been  fully 
discussed  by  Mr.  Justice  McCullocb  I  shall 
not  do  more  than  say  tbat  I  fully  concur  in 
bis  opinion,  and  In  the  conclusion  that  he 
bas  reached  on  that  point  If,  however,  as 
the  majority  of  the  Judges  have  concluded, 
we  are  free  to  review  this  decision  of  the 
speaker  and  tbe  General  Assembly  it  seems 
to  me  that  It  was  correct  There  were  polled 
43.446  votes  for  tbe  amendment  to  40,207 
against  It  It  thus  received  a  clear  majority 
of  over  It.OOO  votes  cast  on  that  question. 

The  section  of  the  Constitution  which  di- 
rects bow  amendments  shall  be  adopted  pro- 
vides that  tbe  proposed  amendment  shall  be 
published  "for  six  months  Immediately  pre- 
ceding tbe  next  general  election  for  Senators 
and  Representatives,  at  which  time  tbe 
same  shall  be  submitted  to  the  electors  of 
tbe  state  for  approval  or  rejection;  and  If 
a  majority  of  tbe  electors  voting  at  such 
election  adopt  such  amendment  the  same 
Rball  become  a  part  of  this  Constitution.'' 
Const  1874,  art  19,  g  22.  Now  the  words 
"if  a  majority  of  tbe  electors  voting  at  such 
9e  S.W.— 26 


election"  may  mean  either  a  majority  of  the 
electors  voting  for  Senators  and  Representa- 
tives, or  they  may  mean  a  majority  of  all 
electors  voting  at  that  general  election 
whether  for  the  amendment  or  for  any  of  the 
candidates  voted  for  at  that  election,  or  they 
may  mean  a  majority  only  of  tbe  electors 
voting  on  the  question  of  tbe  adoption  of  the 
amendment.  As  we  have  stated,  the  amend- 
ment received  a  majority  of  over  3,000  of 
the  votes  cast  on  that  question.  It  is  not 
shown  how  many  votes  were  cast  for  Senat- 
ors and  Representatives  The  only  thing 
shown  against  tbe  amendment  Is  that  the 
amendment  did  not  receive  a  majority  of 
the  votes  cast  for  Governor  at  that  election. 
So,  to  hold  this  amendment  invalid  under 
the  facts  of  this  case,  we  must  conclude  that 
to  adopt  an  amendment  tbe  Constitution  re- 
quires that  It  shall  receive  the  votes  of  a 
majority  of  all  the  electors  voting  at  that 
election  whether  for  the  amendment  or  for 
Senators  and  Representatives  or  for  any  of 
tbe  numerous  officers  voted  for  at  a  general 
election.  And  tbis  Is  what  a  majority  of 
the  court  holds,  and  as  the  number  of  those 
voting  for  tbe  amendment  Is  not  equal  to  a 
majority  of  those  voting  for  Governor  the 
court  holds  that  tbe  amendment  was  not  le- 
gally adopted.  I  dissent  from  tbis  conclu- 
sion. 

If  the  framers  of  the  Constitution  intended 
that  In  order  to  adopt  an  amendment  a  ma- 
jority not  only  of  those  voting  for  tbe 
amendment  but  of  all  who  voted  at  the  elec- 
tion whether  for  Senators,  Representatives  or 
other  officers,  It  seems  to  me,  they  would 
have  used  language  which  would  have  put 
the  matter  beyond  question.  Tbe  usual  rule 
when  an  officer  is  to  be  elected  or  a  question 
is  to  be  settled  by  a  majority  vote  Is  to  con- 
sider only  those  votes  cast  for  that  office  or 
on  the  particular  question  to  be  decided. 
AH  "voters  who  absent  themselves,  or  who, 
being  present  do  not  vote  on  tbe  question 
are  presumed  to  assent  that  tbe  matter  may 
be  decided  by  tbe  majority  of  those  voting, 
unless  the  law,  under  which  the  election  Is 
held,  clearly  shows  to  the  contrary.  .Vance 
V.  Austell,  46  Ark.  400;  Carroll  County  v. 
Smith,  111  U.  S.  550,  4  Sup.  Ct  539.  28  L. 
Ed.  517;  Cass  County  v.  .Johnston,  95  U.  S. 
860,  24  L.  Bd.  416.  16  Cyc.  388;  10  Am.  & 
Eng.  Bncy.  Law.  (2d  Bd.)  754.  This  prin- 
ciple, it  seems  to  me,  applies  not  only  when 
the  question  Is  submitted  at  a  special  elec- 
tion, but  also  where  the  law  requires  It  to 
be  decided  by  a  majority  vote  at  a  general 
election.  Tbe  object  In  requiring  tbe  sub- 
mission to  be  made  at  a  general  election  is 
that  at  such  an  election  more  of  the  electors 
will  attend  tbe  election  and  vote,  and  thus 
a  fuller  expression  of  tbe  opinion  of  the  elect- 
ors will  be  secured.  But  if,  after  attending, 
any  of  them  choose  to  vote  for  certain  candi- 
dates, and  not  to  vote  for  or  against  the 
amendment  It  should  be  presumed  that  they 
assented  to  the  decision  of  the  majority  who 
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did  not  vote  thereon.  Their  fallnre  to  vote 
should  not  be  allowed  to  defeat  the  will  of 
those  who  do  vote  unless  the  meaning  of  the 
Constitution  to  that  effect  Is  clear.  Vance 
y.  Austell,  45  Ark.  400;  Rex  t.  Foxcraft,  2 
Burrows  (Eng.)  lOlT;  Walker  v.  Oswald,  68 
Md.  146,  11  Atl.  711;  Montgomery  County 
Court  V.  Trimble,  104  Ky.  629,  47  S.  W. 
773,  42  L.  R.  A.  738;  Gillespie  v.  Palmer, 
20  Wis.  572.  It  is  said  In  McClurg  T.  Pow- 
ell, 77  Miss.  583,  27  South.  927,  48  L.  R. 
A.  652,  that  Gillespie  t.  Palmer  had  been 
overruled,  but  this  seems  to  be  an  error.  It 
was  criticised  In  Bound  v.  Railroad  Co.,  45 
Wis.  579,  but  the  judge  who  did  so  was  writ- 
ing a  dissenting  opinion,  and  did  not  speak 
for  the  court. 

In  discussing  a  question  of  this  kind  in  a 
recent  case  the  Court  of  Appeals  of  Ken- 
tucky said:  "It  is  a  fundamental  principle 
in  our  system  of  government  that  Its  affairs 
are  controlled  by  the  consent  of  the  gov- 
erned; and  to  that  end,  it  is  regarded  as  Just 
and  wise  that  a  majority  of  those  who  are 
interested  sufficiently  to  assemble  at  places 
provided  by  law  for  the  purpose  shall,  by 
the  expression  of  their  opinion,  direct  the 
manner  in  which  Its  affairs  shall  be  conduc- 
ted. When  majorities  are  spoken  of,  it  is 
meant  a  majority  of  those  who  feel  an  in- 
terest in  the  government,  and  who  have 
opinions  and  wishes  as  to  bow  it  shall  be 
conducted,  and  have  the  courage  to  express 
them.  It  has  not  been  the  policy  of  our 
government  in  order  to  ascertain  the  wishes 
of  the  people,  to  count  those  who  do  not  take 
sufficient  Interest  in  its  affairs  to  vote  upon 
questions  submitted  to  them.  »  •  •  Be- 
fore reaching  a  conclusion  that  those  who 
framed  our  fundamental  law  intended  to 
change  a  well-settled  policy  by  allowing  the 
voter  who  is  silent,  and  expresses  no  opin- 
ion on  a  public  question  to  be  counted  the 
same  as  the  one  who  takes  an  interest,  in 
and  votes  upon  It,  we  should  be  satisfied  that 
the  language  used  clearly  indicates  such  a 
purpose.  Montgomery  Fiscal  Court  v. 
Trimble,  104  Ky.  629,  47  8.  W.  773,  42  L.  R. 
A.  738.  The  court  In  that  case  held  that  a 
majority  of  those  voting  on  the  question  was 
sufficient  without  regard  to  how  many  votes 
were  cast  for  the  various  candidates  voted 
for  at  that  election.  In  doing  so,  it  over- 
ruled one  or  two  earlier  cases  that  bad  held 
to  the  contrary. 

The  simplest  and  the  most  common  way  to 
submit  a  question  for  determination  bypopular 
vote  Is  to  count  only  those  who  vote  on  that 
particular  question.  To  require  that  a  ques- 
tion submitted  to  a  popular  vote  at  a  general 
election  should  be  determined  by  the  ma- 
jority of  votes  cast  not  only  for  it  but  for 
all  of  the  various  candidates  voted  for  at 
that  election  is  such  an  Inconvenient,  awk- 
ward, and  unusual  way  of  deciding  questions 
by  popular  vote  that  we  should  not  expect 
such  a  conception  from  the  framers  of  our 
Constitution;   much   less   should   we  expect 


that,  having  that  idea,  they  would  give  not 
even  a  bint  as  to  how  the  majority  of  all  the 
electors,  voting  at  a  general  election  for  so 
many  different  offices,  township,  county,  dis- 
trict, and  state,  should  be  determined.  Cer- 
tainly, no  such  construction  should  be 
adopted  unless  the  language  clearly  shows 
that  such  was  the  Intention.  But  It  does  not 
do  80.  If,  leaving  out  all  other  considera- 
tions, we  stick  alone  to  a  close  technical 
meaning  of  the  words  used  they  may  be 
said  to  require  a  majority  of  all  electors 
voting  for  Senators  and  Representatives. 
There  would  be  something  definite  and  tang- 
ible about  such  a  rule,  much  more  In  con- 
sonance with  the  character  of  the  framers 
of  the  Constitution,  whom  the  majority  of 
the  court  speak  of  as  men  of  "positive  and 
strong  convictions,"  fond  of  detail  and  "ex- 
plicit limitatlonB"  and  users  of  "plain  and 
simple  English,"  than  what  the  court  holds 
that  they  intended.  For  the  court,  after  hav- 
ing complimented  those  men  in  that  way,  pro- 
ceeds to  hold  that  they  did  a  thing  the  very 
opposite  of  what  one  should  expect  from 
men  of  that  kind.  We  should  expect  of 
such  men  that  they  would  require  that  the 
adoption  of  the  amendment  should  be  de- 
termined by  the  votes  on  that  measure  alone, 
either  by  a  simple  majority  or  by  a  two- 
thirds  majority  If  thought  necessary,  for 
that  would  be  definite  and  certain,  and  would 
exclude  any  possibility  of  mistake.  It  is 
possible  that  men  of  that  kind  might  make  a 
majority  of  those  voting  for  Senators  and  Rep- 
resentatives or  for  some  other  office  the  test, 
but  It  seems  to  me  inconceivable  that  they 
should  make  the  test  a  majority  of  all  the 
votes  cast  for  the  numerous  offices  voted  for  at 
a  general  election  without  giving  any  rule 
by  which  such  majority -could  be  determined. 
For  that  would  be  so  general,  inexplicit,  and 
Impracticable  that  the  Legislature  would  be 
compelled  to  provide  some  method  by  which 
such  majority  could  be  approximately  de- 
termined. Surely,  men  of  "strong  convic- 
tions" fond  of  "detail"  and  "explicit  limita- 
tions" would  not  have  left  their  work,  on 
such  a  vital  point,  in  a  condition  that  it 
must  be  at  once  retouched  by  the  legislative 
hand.  Either  the  majority  of  the  court  are 
mistaken  in  the  character  of  those  framers 
of  the  Constitution,  or  they  are  mistaken  In 
the  meaning  of  their  language.  I  think  they 
are  mistaken  in  the  meaning  intended  to  be 
conveyed.  As  before  stated,  the  simplest, 
most  direct,  and  the  most  common  way  to  de- 
termine a  question  by  popular  vote  Is  to  con- 
sider only  those  who  vote  on  that  question. 
If  there  are  others  who  do  not  vote  they 
(to  quote  the  language  of  an  old  case  by  a 
great  judge)  should  be  held  "to  acquiesce  In 
the  election  made  by  those  who  do."  Lord 
Mansfield  In  Rex  v.  Foxcraft,  2  Burrows, 
1017. 

The  natural  presumption  where  there  Is 
any  doubt  should  t>e  that  the  makers  of  the 
Constitution   intended  to   follow   the  usual 
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rule,  and  to  require  for  the  adoption  of  an 
amendment  a  majority  of  those  voting  on 
that  question.  In  my  opinion,  the  'Aords  "If 
a  majority  of  the  electors  voting  at  such 
election  adopt  the  amendment,"  refers  to  a 
majority  voting  on  the  question  of  the 
adoption  of  the  Constitution.  Thl»  lan- 
guage has  been  so  construed  by  the  speaker 
and  the  General  Assembly  not  only  when  the 
returns  on  this  amendment  were  before  them, 
but  as  to  the  several  other  amendments  that 
have  been  declared  adopted.  These  amend- 
ments have  for  years  been  treated  as  valid 
parts  of  the  state  Constitution.  Appointments 
made  by  the  Governor  by  virtue  of  this 
amendment  have  been  received  by  the  people 
of  the  state  as  valid,  and  have  been  recognized 
as  such  by  this  court  Childers  v.  Duvall, 
.89  Ark.  836,  63  8.  W.  802.  Whether  the  de- 
cisions of  the  speaker  and  the  General  As- 
sembly on  the  adoption  of  these  amendments 
Is  conclusive  or  not  they  are  certainly  per- 
suasive, and  every  reasonable  doubt  should 
now  be  rpsolved  In  their  favor.  When  this 
rule  Is  applied  It  seems  clear  to  me  that 
this  amendment  should  be  sustained.  I  cite 
cases  the  reasoning  of  which  tends  more  or 
less  to  support  this  view,  though  this  being  a 
question  concerning  the  meaning  of  our  own 
Constitution,  I  attach  no  great  weight  to  de- 
.  dslons  from  other  states,  for  the  language 
construed  Is  seldom  the  same  In  all  respects 
as  that  before  us.  Vance  v.  Austell,  45  Ark. 
400;  Childers  v.  Duvall,  69  Ark.  336,  63  S.  W. 
802;  County  of  Cass  v.  Johnston,  95  U.  S. 
860,  24  L.  Bd.  416 ;  Carroll  County  v.  Smith, 
111  U.  S.  566,  4  Sup.  Ct  539,  28  L.  Ed.  517 ; 
Walker  v.  Oswald,  68  Md.  146,  11  Atl.  711; 
Montgomery  County  Board  v.  Trimble,  104 
Ky.  629,  47  8.  W.  773,  42  I<.  R.  A.  738; 
Gillespie  V.  Palmer,  20  Wis.  672;  State 
V.  Langlle,  6  N.  D.  594,  67  N.  W.  958, 
32  L.  R.  A.  723 ;  State  v.  Grace,  20  Or.  164,  25 
Pac.  382 ;  Smith  v.  Proctor,  130  N.  T.  819,  29 
N.  E.  312,  14  L.  R.  A.  403;  Metcalfe  v. 
Seattle,  1  Wash.  St  303.  25  Pac.  1010. 
There  are  other  cades  to  the  same  effect  as 
these,  and  as  many  probably  more  cases  to 
the  contrary.  One  of  the  best-considered  and 
ablest  being  the  decision  In  Knight  v.  Shel- 
ton,  134  Fed.  423,  delivered  by  the  U.  8.  Cir- 
cuit Court  for  the  Eastern  District  of  this 
state.  But  for  the  reasons  stated,  I  am  un- 
able to  concur  In  the  conclusion  reached  In 
that  case  and  by  the  court  in  this  case  for 
In  my  opinion  only  a  majority  of  those  vot- 
ing on  that  question  Is  necessary  to  adopt  an 
amendment  to  our  Constitution. 

As  I  think  that  this  amendment  is  now  a 
valid  part  of  our  state  Constitution  It  follows 
that  In  my  opinion  the  Governor  has  power 
to  fill  a  vacancy  In  a  county  oflSce  by  ap- 
pointment, and  I  shall  proceed  to  consider 
the  question  as  to  whether  there  was  a  va- 
cancy In  the  oflSce  of  circuit  clerk  of  Lin- 
coln county  to  be  filled.  A  vacancy  In  an 
office  may  be  caused  by  the  death,  resigna- 
tion, or  removal  of  the  official  holding  the 


office,  or  by  the  creation  of  a  new  office. 
Smith  V.  Askew,  48  Ark.  89,  2  8.  W.  349. 
"As  a  general  mle  there  is  a  vacancy  in 
office  whenever  there  is  no  incumbent  to  dis- 
charge the  duties  of  the  office,  that  Is  when- 
ever the  office  Is  empty  or  unfilled,  but  as  long 
as  there  Is  any  one  authorized  to  discharge 
the  duties  of  the  office  the  office  Is  not  to  be 
deemed  vacant  so  as  to  authorize  the  exercise 
of  the  power  to  fill  vacancies  in  office."  23 
Am.  &  Eng.  Ency  Law  (2d  Ed.)  348,  349; 
State  V.  Harrison,  113  Ind.  434,  16  N.  E.  384, 
3  Am.  St  Bep.  663;  People  v.  Edwards,  93 
Cal.  157,  28  Pac.  831 ;  Baxter  v.  Latimer,  116 
Mich.  356,  74  N.  W.  726. 

Now,  our  Constitution  provides  that  "all 
officers  shall  continue  in  office  after  the  ex- 
piration of  their  official  terms  until  their  suc- 
cessors are  elected  and  qualified."  Article  19, 
S  6,  Const  1874.  Meroney  who  was  elected 
to  fill  the  office  of  circuit  clerk  as  successor 
to  Palmer,  having  died  before  the  expiration 
of  Palmer's  term  of  office  and' before  he  had 
taken  the  oath  of  office,  and  qualified  as  such 
official,  his  death  created  no  vacancy  for 
Palmer  has  under  the  Constitution  the  right 
to  continue  in  office  until  hla  successor  la 
both  elected  and  qualified.  If  Meroney  had 
been  commissioned,  and  had  qualified  and 
entered  upon  the  duties  of  the  office,  and  then 
died)  his  death  would  have  caused  a  vacan- 
cy In  office.  But  he  died  before  this.  He 
had  not  been  conunissioned,  and  bad  not 
qualified,  and  held  no  office  when  he  died, 
and,  as  before  stated,  his  death  created  no 
vacancy.  Palmer's  right  to  the  office  until  his 
successor  is  elected  and  qualified  Is  as  clear 
as  that  of  any  clerk  In  the  state.  As  there 
was  no  vacancy  In  the  office  the  Governor  had 
no  right  to  appoint  and  his  appointment  con- 
ferred nothing  upon  his  appointee  Rice. 

The  Judgment  of  the  circuit  court  In  favor 
of  Palmer  was  correct  and  for  the  reasons 
stated  I  concur  In  the  Judgment  of  affirmance. 
Mr.  Justice  WOOD  authorizes  me  to  say  that 
he  also  Is  of  the  opinion  that  there  was  no 
vacancy  to  be  filled,  and  concurs  In  this  opin- 
Ion  to  that  extent 

Mcculloch,  J.  (dissenting).  I  do  not 
agree  with  the  majority  of  the  court  In  the 
conclusion  reached  In  this  case.  I  will  not 
discuss  the  question  as  to  the  number  of 
votes  required  by  the  Constitution  to  adopt 
an  amendment,  as  It  seems  plain  to  me  that 
the  ascertainment  of  the  result  of  the  elec- 
tion made  by  the  Joint  session  of  the  Legis- 
lature and  Its  declaration,  made  through  the 
speaker  of  the  House,  of  the  adoption  of  the 
proposed  amendment.  Is  conclusive  of  that 
fact  and  must  be  accepted  by  the  courts  as 
final.  I  fully  concur,  however.  In  all  that 
is  said  by  Mr.  Justice  RIDDICK  In  his 
separate  opinion,  to  the  effect  that  the  fram- 
ers  of  the  Constitution  meant  to  require,  for 
the  adoption  of  an  amendment,  <»ily  the  af- 
firmative vote  of  a  majority  of  all  the  elect- 
tors  voting  upon  that  question  at  the  election. 
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Tbe  ConBtitntlon  provides  how  amendmentB 
thereto  may  be  originated  and  SDhmitted  to 
the  people  for  adoption,  but  it  la  silent  as  to 
the  method  bj  which  the  result  of  elections 
upon  the  question  of  adoption  or  rejection  shall 
be  ascertained  and  declared.  At  least  there  Is 
no  express  provision  of  that  Instrument  up- 
on the  subject,  except  that  they  shall,  at  the 
next  succeeding  general  election  for  Senators 
and  Representatives  "be  submitted  to  the 
electors  of  the  state  for  approval  or  rejec- 
tion; and  if  a  majority  of  the  electors  voting 
at  sucb  election  adopt  such  amendments  the 
same  shall  become  a  part  of  this  Constitu- 
tion." Tbe  nearest  approach  to  an  express 
provision  of  the  Ckinstitution  on  the  subject 
is  found  In  a  section  of  tbe  same  article 
^section  24,  art  19)  as  follows:  "Tbe  Gen- 
eral Assembly  shall  provide  by  law  tbe  mode 
of  contesting  elections  In  cases  not  specifical- 
ly provided  for  in  this  C!onstltutlon."  But 
whether  this  be  held  to  be  authority  for  the 
liCglsIature  to  provide  a  method  of  ascertain- 
ing, declaring,  and  contesting  the  result  of 
an  election  upon  the  adoption  or  rejection  of 
a  proposed  amendment  to  the  Constitution, 
certainly  nothing  is  found  anywhere  in  that 
Instrument  restricting  the  power  of  the  Leg- 
islature in  this  regrard.  According  to  the 
American  system  of  government  the  Consti- 
tution of  a  state  is  not  a  grant  or  enumera- 
tion of  powers  vested  in  tbe  legislative  de- 
partment, but  Is  a  mere  limitation  upon  tbe 
exercise  of  such  powers.  The  Legislature 
can  exercise  all  the  powers  not  expressly  or 
by  fair  implication  prohibited  by  the  Con- 
stitution, '^be  Legislature,"  said  Mr.  Jus- 
tice Lacy  lo  delivering  the  opinion  of  this 
court  In  State  v.  Ashley,  1  Ark.  613.  "then 
can  exercise  all  the  power  that  is  not  ex- 
pressly or  Impliedly  prohibited  by  tbe  Con- 
Btitntlon; for  whatever  powers  are  not  lim- 
ited or  restricted,  they  Inherently  possess  as 
a  portion  of  tbe  sovereignty  of  the  state." 
The  same  doctrine  has  been  so  often  announ- 
ced that  It  has  become  elemental.  I  am 
not  aware  of  It  ever  having  been  controvert- 
ed. State  V.  Falrcbild,  15  Ark.  619;  Bason 
V.  State.  11  Ark.  481;  Baxter  v.  Brooks,  29 
Ark.  ITS;  Buddell  v.  Childress,  81  Ark.  611; 
Dabbs  V.  State,  39  Ark.  853,  43  Am.  Rep. 
276:  Cooley,  Const  Llm.  g  205.  Then,  if  It 
•be  held  that  the  Legislature  possesses  the 
power  to  provide  a  method  for  ascertaining 
and  declaring  the  result  of  an  election  ujwn 
the  submission  of  a  proposed  amendment  to 
the  Constitution,  It  seems  equally  clear  that 
the  Legislature  of  tbe  state  has  done  so. 

The  statutes  on  the  subject  after  provid- 
ing for  the  method  of  publication  of  the  pro- 
posed amendmentB.  the  form  of  tbe  ballots 
and  duties  of  the  judges  of  election  with 
respect  to  certifying  the  returns,  are  as  fol- 
lows: 

"Sec  718.  County  election  commissioners, 
at  the  same  time  and  in  tbe  same  manner 
that  they  are  required  to  send  the  abstracts 


of  election  of  Senators  and  Bepresentativea 
in  the  General  Assembly,  shall  send  to  the 
Secreta^  of  State  copies  of  the  abstracts 
filed  in  their  office  of  tbe  returns  of  the  vote 
on  said  amendment,  plainly  marked  on  the 
envelope   thereof   tbe   wonls:    'Betums   of 

vote  on  amendment  No.  .    From  tbe 

county  of  .'  And  In  case  of  a  fall- 
to  receive  any  returns  of  such  vote  at  tbe 
seat  of  government  for  ten  mails  after  the 
same  is  due,  the  Secretary  of  State  shall  dis- 
patch a  messenger  to  the  county  from  which 
returns  have  not  been  received,  with  direc- 
tions to  bring  up  sucb  returns  or  copies 
thereof. 

"Sec.  717.  When  all  the  returns  have  been 
received  by  the  Secretary  of  State  said  secre- 
tary shall  keep  such  returns  in  the  original 
envelopes  with  the  seals  unbroken  until  the 
General  Assembly  shall  convene,  when  be 
shall  send  such  returns  to  the  speaker  of 
tbe  House  of  Representatives  at  the  same 
time  and  in  the  same  maimer  as  is  now  pro- 
vided by  law  for  sending  in  the  election  re- 
turns for  Governor  and  other  state  officers, 
and  said  returns  shall  be  opened  and  counted 
in  tbe  presence  of  the  General  Assembly  in 
joint  convention  assembled. 

"Sec.  718.  If  It  shall  appear  that  a  ma- 
jority of  the  electors  voting  at  such  election 
adopt  such  amendment  then  the  speaker ' 
shall  declare  such  proposed  amendment  duly 
adopted  by  the  people  of  Arkansas.  And 
when  so  declared  adopted,  tbe  speaker  of 
the  House  of  Representatives  shall  cause  a 
true  copy  of  such  amendment  to  the  Consti- 
tution of  tbe  state  of  Arkansas,  signed  by 
tbe  president  and  'the  speaker  of  the  House 
of  Bepresentatlves,  and  attested  by  the  secre- 
tary of  the  Senate  and  tbe  clerk  of  the  House 
of  Representatives,  to  be  filed  in  the  office 
of  the  Secretary  of  State,  and  the  same  shall 
be  and  remain  a  record  of  said  office.  Tbe 
Governor  shall,  thereupon,  publish  his  proc- 
lamation in  some  newspaper  of  general  cir- 
culation, announcing  the  ratification  and 
adoption  of  said  proposed  amendment,  and 
it  shall  have  all  the  force  and  etTect  of  any 
other  part  of  the  present  Constitution,  and 
shall  be  recognized  by  tbe  legislative,  execu- 
tive and  judicial  departments  of  tbe  state  of 
Arkansas,  from  tbe  filing  of  sucb  certified 
copy  in  the  office  of  the  Secretary  of  State 
as  a  part  of  the  organic  law  of  the  state." 

It  appears  that  the  provisions  of  the  stat- 
ute were  compiled  with  as  to  canvassing  tbe 
returns  and  declaring  the  adoption  of  the 
amendment  In  question.  The  record  of  the 
joint  session  of  the  two  houses  of  the  Leg- 
islature recites  the  following  proceedings: 
"Tbe  joint  assembly  then  proceeded  to  open 
and  canvass  and  publish  the  returns  of  the 
election  held  September  8,  1894,  for  amend- 
ment No.  4,  and  against  amendment  No.  4. 
Tbe  speaker  of  the  House  declared  the  result 
of  said  election  as  appears  from  the  returns 
80  opened  and  published  to  be  as  follows: 
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For  amendment  No.  4,  42,426.  Against 
amendment  No.  4,  40^7.  And  It  appearing 
from  the  said  returns  that  tlie  majority  of 
the  electors  voting  at  said  election  voted 
ft>r  said  amendment,  the  speaker  of  the 
House  of  Representatives  declared  the 
amendment  adopted  by  the  people  of  Arkan- 
sas." That  the  statutes  in  question  con- 
template a  final  and  conclusive  determina- 
tion of  the  result  of  the  election  and  the 
adoption  of  the  amendment,  there  can  scarce- 
ly be  a  doubt  They  provide  that  when  the 
speaker  declares  the  adoption  of  the  amend- 
ment,'and  a  duly  attested  copy  thereof  la 
filed  In  the  office  of  the  Secretary  of  State, 
the  "Governor  shall,  thereupon,  publish  his 
proclamation  In  some  newspaper  of  general 
circulation  announcing  the  ratification  and 
adoption  of  said  proposed  amendment,  and 
it  shall  have  all  the  force  and  effect  of  any 
other  part  of  the  present  Constitution,  and 
shall  be  recofirnlzed  by  the  legislative,  execu- 
tive and  judicial  departments  of  the  state 
of  Arkansas,  from  the  filing  of  such  certified 
copy  In  the  office  of  the  Secretary  of  State 
as  a  part  of  the  organic  law  of  the  state." 
It  Is  contended  by  those  who  deny  the  le- 
gal adoption  of  the  amendinent  that  the  speak- 
er of  the  House  of  Representatives,  in  com- 
plying with  the  terms  of  the  statute,  only 
performs  a  ministerial  duty  In  announcing 
the  result  of  the  election,  and  that  no  de- 
termination of  thfr  result  is  thereby  recorded. 
The  majority  of  the  court  are  pleased  to 
refer  to  the  ascertainment  and  declaration  of 
the  result  of  the  election  as  the  act  of  the 
speaker  alone.  I  think  this  is  entirely  too 
nnrrow  a  scope  to  give  to  the  statute.  It 
Is  Inconceivable  to  my  mind  that  if  the  fram- 
ers  of  the  statute  intended  to  grive  no  more 
force  and  effect  to  It  than  that,  they  would 
not  have  provided  for  the  useless  ceremony 
of  having  both  houses  of  the  General  As- 
sembly convene  In  Joint  session  in  order 
to  sit  idly  by  and  witness  the  performance 
of  so  perfunctory  a  duty.  If  tiie  members 
of  the  two  houses,  representing,  as  they  do, 
the  sovereignty  of  the  people,  were  to  do  no 
more  than  stand  as  silent  witnesses  to  the 
ceremony,  without  power  to  protest  against 
or  correct  a  false  or  erroneous  declaration  of 
the  result  of  the  election,  as  well  might  the 
result  be  declared  to  bare  walls  instead  of 
In  the  presence  of  the  Assembly.  As  well 
might  the  retnms  be  left  with  the  Secretary 
of  State  to  open  them  and  declare  the  result, 
the  same  as  he  does  with  the  returns  of  the 
election  of  certain  state  officers  which  are 
not  required  to  be  certified  to  the  speaker 
of  the  House  of  Representatives.  The  speak- 
er is  the  mouthpiece,  the  creature  and  serv- 
ant of  the  House,  not  its  master  in  any 
sense  or  in  the  performance  of  any  duty. 
He  merely  does  the  bidding  of  the  House. 
And,  according  to  all  settled  rules  of  statu- 
tory construction  and  of  parliamentary  law, 
if  be  should,  In  the  performance  of  the  duty 


Imposed  upon  him  by  this  statute,  announce 
a  result  differing  from  the  will  of  the  major- 
ity of  the  members  of  the  Joint  session,  tiiat 
body  would  undoubtedly  have  the  power  to 
revise  or  reverse  the  mling  and  correctly 
declare  the  result  of  the  election.  The  Joint 
session  of  the  two  houses  also,  in  my  opin- 
ion, has  the  power  to  bear  and  determine  a 
contest  as  to  the  result  of  the  election.  It 
is  not  essential  that  the  word  "contest"  should 
have  been  used,  if  it  may  be  fairly  implied 
from  the  terms  of  the  act  that  it  was  meant 
to  give  the  Joint  session  the  power  to  ascer- 
tain and  declare  the  correct  result  of  the 
election.  The  power  to  hear  and  determine 
a  contest  for  the  purpose  of  ascratainlng 
the  correct  result  of  the  election  would  neces- 
sarily follow. 

This  court,  in  Baxter  v.  Brooks,  28  Ark. 
178,  In  dealing  with  the  power  of  the  Legis- 
lature to  hear  contest  for  the  office  of  Gtov- 
emor,  said:  "The  mere  failure  on  the  part 
of  the  Legislature  to  provide  a  mode  of  con- 
ducting the  trial  would  no  more  oust  the 
Jurisdiction  than  a  failure  to  establish  laws 
governing  actions  before  Justices  of  the 
peace  or  probate  courts  would  destroy  their 
constitutional  Jurisdiction  and  g^ive  the  power 
to  bestow  it  somewhere  else,  by  a  simple 
enactment"  In  other  words,  the  framers 
of  the  Constitution,  by  falling  to  expressly 
provide  for  a  method  of  ascertaining  and 
declaring  the  result  of  elections  for  the  adop- 
tion of  amendments,  or  for  contesting  the 
result  by  proceeding  in  the  courts,  have  left 
it  to  the  legislative  branch  of  government 
for  treatment  as  a  political  qoestion,  the 
same  as  the  election  of  certain  officers  and 
contests  thereof,  and  the  same  as  the  enact- 
ment of  laws  for  the  welfare  of  the  peo- 
ple. Viewing  the  question  in  that  light,  the 
courts  have  nothing  to  do  with  It  further 
than  to  decide  whether  or  not  amendments 
have  been  properly  proposed  and  submitted 
to  the  people  and  the  result  of  elections  there- 
on determined  and  proclaimed  by  the  proper 
legislative  authority.  It  Is  noteworthy,  as 
indicative  of  the  legrlslative  intention  In  fram- 
ing the  statute  in  question,  that  the  returns 
of  an  election  upon  the  adoption  or  rejec- 
tion of  an  amendment  are  required  to  be 
certified  and  delivered  to  the  speaker  of  the 
House  of  Representatives,  the  same  as  re- 
turns of  the  election  of  those  state  officers 
(Governor,  Secretary  of  State,  Treasurer, 
Auditor,  and  Attorney  General),  contests  of 
which  the  Constitution  provides  shall  be  be- 
fore the  General  Assembly.  This  indicates 
an  Intention  to  provide  a  tribunal  not  only 
for  the  ascertainment  and  declaration  of  the 
result  but  also  for  a  contest  over  a  disputed 
result 

Much  may  be  said,  In  support  of  this  con- 
tention, of  the  expediency  of  a  speedy  and 
definite  ascertainment  of  the  result  of  such 
an  election  so  that  the  people  at  large,  and 
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especially  those  who  are  charged  with  en- 
forcement of  the  law,  may  be  informed  as 
to  changes  In  the  organic  law  and,  knowing 
them,  may  obey  Its  mandate.  I  can  conceive 
of  no  more  Intolerable  condition  of  public 
affairs  than  that  of  having  the  result  of  an 
election  for  the  adoption  or  rejection  of  an 
amendment  to  the  Constitution  left  in  doubt 
until  such  time  as  the  adjudication  in  the 
courts  of  personal  rights  shall  demand  a 
decision  of  the  question.  It  Is  chaotic.  For 
so  long  as  the  question  of  fact,  whether  or 
not  a  proposed  amendment  has  received  the 
approval  of  a  majority  of  the  voters  remains 
unascertained  by  some  final  arbiter  of  that 
question,  no  man  may  with  certainty  know 
the  law.  In  the  very  nature  of  things,  the 
courts  can  only  adjudicate  the  validity  of 
an  amendment  to  tiie  Constitution  when  it 
is  drawn  in  question  In  suits  involving  priv- 
ate rights,  and  can  then  base  a  judgment 
only  npon  the  facts  proved  and  presented 
In  the  record  of  that  particular  case.  No 
decision  of  the  question  In  one  case  can  ever 
become  binding  upon  the  court  or  parties 
in  another  case  where  the  proof  Is  different 
as  to  number  of  votes  cast  at  the  general 
election  at  which  the  proposed  amendment 
has  been  submitted;  therefore  the  question 
can  never  be  regarded  as  definitely  settled, 
if  its  settlement  Is  a  judicial  question  to  be 
adjudicated  by  the  courts.  To  illustrate: 
Amendment  No.  6,  known  as  the  "Road  Tax 
Amendment,"  received  only  a  small  major- 
ity of  all  the  votes  cast  at  the  general  elec- 
tion of  September,  ISftS,  at  which  it  was  sub- 
mitted for  adoption  or  rejection,  if  the  total 
number  of  votes  cast  for  the  several  can- 
Idates  for  Governor  be  taken  as  the  test. 
According  to  the  decision  of  the  court,  how- 
ever, the  vote  for  Governor  does  not  neces- 
sarily afFord  the  test  and  it  is  always  open 
to  question  the  actual  number  of  votes  cast 
Now,  suppose  that  in  a  suit  by  one  taxpay- 
er to  restrain  the  collection  of  the  road  tax 
assessed  against  his  property,  he  should 
prove  to  the  satisfaction  of  the  court,  by 
proper  certificates  of  the  total  number  of 
votes  cnst  for  the  various  candidates  for  coun- 
ty officers,  that  the  vote  for  Governor  did 
not  represent  the  total  vote  cast  at  the  elec- 
tion, and  that  the  amendment  did  not  receive 
a  majority  of  all  the  votes  cast  at  the  elec- 
tion. The  trial  court  would  then  declare 
that  the  amendment  was  not  adopted  and 
that  the  assessment  of  road  tax  was  void, 
and  this  court  on  appeal  would,  of  course, 
affirm  the  decision.  Let  us  suppose,  also, 
that  another  taxpayer  should  bring  suit  for 
the  same  purpose  but  should  be  less  diligent 
than  the  other  successful  litigant  in  getting 
proof  of  the  total  number  of  votes  cast  at 
the  election  and  content  hlmsolf  with  the 
proof  of  the  number  of  votes  cast  for  can- 
didates for  Governor.  The  trial  court  would 
In  that  case  declare  the  amondment  to  have 
been  legally  adopted  and  enforce  the  payment 


of  the  tax,  and  this  court  woald,  of  course, 
afi^m  the  decision.  We  would  then  have 
presented  the  novel  epectacle  of  this  court 
declaring,  in  one  case,  the  amendment  le- 
gally adopted  as  a  part  of  the  organic  law 
of  the  State,  and  in  another  case  declaring 
it  to  have  been  rejected.  Who,  then,  could 
know  the  law? 

But  it  la  said  that  this  is  necessarily  a 
judicial  question,  to  be  settled  by  the  courts. 
Why  so?  Haven't  the  people.  In  framing  the 
Constitution  of  the  state,  the  right  to  leave 
with  the  Iiegislature,  as  a  political  question, 
the  power  to  provide  a  method  of  ascertain- 
ing and  declaring  the  result  of  an  election 
uiMn  an  amendment?  It  seems  plain  to  me 
that  in  framing  the  Constitution  of  1874  they 
have  done  so,  and  that  the  Legislature  has 
provided  a  method  of  definitely  and  finally 
ascertaining  the  result  of  such  election.  I 
can  see  no  reason,  either  as  a  matter  of  ex- 
pediency or  of  law,  why  this  could  not  be 
done  or,  with  due  deference  to  the  opinions 
of  my  Brothers,  how  a  conclusion  can  be 
reached  that  It  has  not  been  done.  Other 
questions  of  like  Import  and  equal  importance 
have  t>een  left  with  the  legislative  branch  of 
government  for  final  decision,  and  this  court 
has  recognized  the  binding  effect  of  the  pro- 
vision. The  Constitution  of  1868  provided 
that  the  General  Assembly  should  canvass 
the  returns  of  the  election  of  Governor,  Secre- 
tary of  State,  Treasurer,  Auditor,  and  At- 
torney General,  and  declare  the  result,  and  hear 
contests  for  said  officers,  and  this  court  has 
held  that  It  was  a  valid  provision  or  the  final 
settlement  of  the  reqiilt  of  such  election  as 
a  political  question.  No  suggestion  has  ever 
been  made  that  that  is  a  judicial  question, 
which  must  be  settled  by  the  courts.  On  the 
contrary,  this  court  has  held  that  the  courts 
cannot  review  the  decision  of  the  Legisla- 
ture. Baxter  v.  Brooks,  29  Ark.  173.  This 
decision  Is  sustained  by  the  great  weight  of 
authority.  Taylor  v.  Beckham,  108  Ky.  278, 
56  S.  W.  177,  49  L.  R.  A.  258,  94  Am.  St  R^. 
357 ;  Batman  v.  Megowan,  1  Mete.  (Ky.)  533 ; 
State  V.  Marlow,  15  Ohio  St  144;  People  v. 
Goodwin,  22  Mich.  496.  The  Constitution 
provides  that  no  local  or  special  bill  shall 
be  passed,  unless  notice  of  the  Intention  to  ap- 
ply therefor  shall  have  been  published  in  the 
locality  where  the  matter  or  the  thing  to  be 
affected  may  be  situated,  but  this  court  has 
repeatedly  held  that  the  question  whether 
the  notice  has  been  given  is  one  exclusively 
for  the  Legislature,  and  that  \be  courts  will 
not  treat  it  as  a  judicial  question  and  review 
the  action  of  the  Legislature.  Davis  v. 
Gaines,  48  Ark.  870,  3  S.  W.  184 ;  Waterman 
V.  Hawkins  (Ark.)  86  S.  W.  844.  The  Con- 
stitution also  provides  that  *'ln  all  cases 
where  a  general  law  can  be  made  applicable 
no  special  law  shall  be  enacted"  by  the  Gen- 
eral Assembly,  but  this  court  has  often  held 
that  the  question  whether  the  desired  re- 
sult can  be  aecompllshed  by  a  general  act  must 
be  determined  by  the  General  Assembly  and 
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that  its  determination  Is  conclusive.  Boyd 
▼.  Bryant,  35  Ark.  69,  87  Am.  Rep.  6 ;  Davis 
V.  Gaines,  supra;  Carson  v.  Levee  District, 
59  Ark.  B13,  27  S.  W.  590;  St  L.  S.  W.  Ry. 
Co.  T.  Grayson,  72  Ark.  119,  78  8.  W.  777; 
Waterman  y.  Hawkins,  supra.  The  court, 
to  the  case  last  cited,  quoted  with  approval 
the  -following  language  of  Judge  Cooley; 
"The  moment  a  court  ventures  to  substitute 
Its  own  judgment  for  that  of  the  Legislature 
In  any  case  where  the  (institution  has  vested 
the  Legislature  with  power  over  the  subject, 
that  moment  it  enters  upon  a  field  where  it 
is  Impossible  to  set  limits  to  its  authority, 
«nd  where  its  discretion  alone  will  measure 
the  extent  of  its  Interference."  Cooley's 
<3onst  Llm.  (7th  Ed.)  p.  236.  The  Constitu- 
tion provides  that  no  appropriation  of  money 
shall  I>e  made,  except  for  defraying  the  neces- 
sary expenses  of  government,  and  for  cer- 
tain other  parpoasB  named,  without  the  con- 
-cnrrence  of  a  majority  of  two-thirds  of  the 
Cieneral  Assembly,  yet  this  court  held  that 
the  General  Assembly  must  be  the  Judge 
whether  the  object  of  an  appropriation  is 
for  "necessary  expenses  of  government," 
and  that  its  determination  Is  binding  upon 
the  courts.  State  v.  Sloan,  66  Ark.  675,  53 
B.  W.  47,  74  Am.  St  Rep.  100 ;  State  v.  Moore 
<Ark.)  88  S.  W.  881,  70  L.  R.  A.  671. 

If  these  are  not  Judicial  questions  to  l>e 
determined  by  the  courts  alone,  how  can  it 
properly  be  said  that  the  result  of  an  election 
upon  the  adoption  or  rejection  of  a  proposed 
amendment  to  the  Constitution  is  essentially 
a  Judldai  question  which  must  be  determined 
by  the  court,  even  though  the  framers  of  the 
Constitution  have  seen  fit  not  to  restrict  the 
power  of  the  Legislature  to  provide  a  method 
of  finally  and  conclusively  ascertaining  the 
result  of  such  election?  It  is  not  material 
whether  the  Constitution  itself  provides  that 
the  Legislature  shall  determine  the  result 
of  the  election,  or  whether,  by  silence  upon 
the  subject  and  by  falling  to  restrict  the 
power  of  the  Legislature  in  that  respect  It 
has  left  that  branch  of  government  free  to 
provide  a  method  of  ascertainment  The 
effect  is  the  same,  for,  as  we  have  already 
seen,  the  Legislature  is  vested  with  sovereign 
power  except  as  is  expressly  or  by  fair  Im- 
plication restricted  by  the  Constitution.  I 
think  the  views  I  have  expressed  are  fully 
sustained  by  authority.  The  following  cases 
sustain  the  doctrine  that  where  the  Legisla- 
ture, by  authority  of  the  Constitution,  has 
erected  a  tribunal  for  the  purpose  of  determin- 
ing the  result  of  an  election  upon  any  sub- 
ject, the  decision  of  such  tribunal  is  conclu- 
sive, and  cannot  be  reviewed  by  the  courts. 
Oovan  V.  Jackson,  32  Ark,  633;  Batman  v. 
Megowan,  1  Mete.  (Ky.)  533 ;  Taylor  v.  Beck- 
ham, 108  Ky.  278,  66  S.  W.  177,  49  L.  R.  A. 
238,  94  Am.  St  Rep.  367 ;  Luther  v.  Borden, 
7  How.  (U.  a)  1,  12  L.  Ed.  581;  Taylor  v. 
Beckham,  178  U.  S.  648,  20  Sup.  Ct.  890,  44 
I^  Ed.  1187;  State  v.  Harmon,  31  Ohio  St 
250 ;  Corbitt  v.  McDanlel,  77  Ga.  544,   2   S. 


B.  892;  Simpson  v.  Mecklenburg  Com'rs,  84 
N.  C.  168;  Miles  v.  Bradford,  22  Md.  170,  85 
Am.  Dea  643;  Worman  v.  Hagan,  78  Md. 
152,  27  Atl.  618,  21  L.  R.  A.  716.  The  case  of 
Worman  v.  Hagan,  supra,  is  precisely  in 
point,  except  that  the  Maryland  Constitution 
provided  that  the  returns  of  election  should 
be  made  to  the  Governor,  and  that  he  should 
ascertain  and  declare  the  result  The  court 
said:  "It  will  be  seen  that  the  Constitution 
confides  to  the  Governor  exclusively  the  pow- 
er and  duty  of  ascertaining  the  result  of  the 
vote  from,  an  examination  of  the  returns 
made  to  him.  And  on  his  proclamation  that 
a  proposed  amendment  has  received  a  majori- 
ty of  the  votes  cast  it  becomes  eo  Instantl  a 
part  of  the  Constitution.  There  is  no  refer- 
ence of  the  question  to  any  other  ofllcer,  or 
any  other  departmoit  It  is  committed  to 
the  Governor  without  qualification  or  reserve, 
and  without  appeal  to  any  other  authority. 
Most  certainly  no  Jurisdiction  is  conferred 
on  this  court  to  revise  his  decision.  It  may 
be  asked  what  is  to  be  done  in  case  the  Gov- 
ernor should  violate  his  duty,  and  wrongfully 
proclaim  an  amendment  as  adopted  which 
in  point  of  fact  had  been  rejected.  It  would 
not  be  becoming  In  this  court  to  suppose  that 
such  a  contingency  would  ever  happen.  The 
courtesy  due  to  the  executive  department  for- 
bids us  to  entertain  such  a  conjecture.  But 
if,  unhappily,  in  future  times  it  should  ever 
occur,  assuredly  a  sufficient  remedy  will  be 
found.  The  resources  of  a  free  government 
are  ample,  and  will  always  l>e  found  ade- 
quate to  punish  and  repress  ofTenses  against 
its  sovereignty." 

I  do  not  think  that  the  conclusion  of  the 
majority  of  the  court  upon  this  question  is 
by  any  means  sustained  by  the  array  of 
authorities  cited  to  the  opinion.  Few,  if 
any .  of  theia,  ate  decisive  of  the  precise 
point  presented.  The  case  of  Koehler  v. 
HUl,  60  Iowa,  543,  14  N.  W.  738,  16  N.  W. 
609,  which  seems  to  be  relied  upon  with 
much  confidence  in  the  optoion  of  the  ma- 
jority, decides  a  totally  different  proposi- 
tion. The  Constitution  of  Iowa  provided 
that  constitutional  amendments  might  be  pro- 
posed by  one  session  of  the  General  As- 
sembly and  "entered  on  the  Journals  with 
the  yeas  and  nays  taken  thereon,  and  re- 
ferred to  the  Legislature  to  be  chosen  at 
the  next  general  election,"  and  the  same 
published  for  three  months  before  such 
election,  and,  if  agreed  to  by  a  majority 
of  the  members  elected  to  each  house  of 
the  next  session,  it  should  then  be  submitted 
to  the  people  for  adoption.  The  question 
arose  whether  or  not  the  amendment  had 
been  properly  proposed  at  the  first  (eigh- 
teenth) session  of  the  General  Assembly; 
the  Journals  of  that  session  disclosing  the 
fact  that  the  amendment  as  proposed  at 
that  session  was  materially'  different  in 
phraseology  from  the  one  agreed  to  at  the 
next  session  and  voted  upon  by  the  people. 
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It  was  contended  <m  behalf  of  those  who 
maintained  the  valldltr  of  the  amendment 
that  the  Joint  resolution  adopted  at  the  next 
session  agreeing  to  the  proposed  amend- 
ment was  a  conclusive  determination  of 
the  fact  that  It  had  been  legally  proposed 
at  the  previous  session,  but  the  court  (quot- 
ing the  syllabus)  said:  "When  the  Eight- 
eenth General  Assembly  proposed  an  amend- 
ment to  the  Constitution,  a  recital  of  such 
proposed  amendment  by  the  Nineteenth  Gen- 
eral Assembly,  In  a  Joint  resolution  agree- 
ing to  the  same,  is  not  conclusiye  upon  the 
court  as  to  the  form  of  such  amoidment  as 
originally  proposed,  nor  as  to  whether  the 
Eighteenth  General  Assembly  actually  agreed 
to  the  same  in  the  manner  required  by  the 
Constitution;  and  sucb  recital  does  not 
preclude  and  estop  the  courts,  in  a  proper 
case,  from  examining  the  Journals  of  the 
Eighteenth  General  Assembly,  to  ascertain 
whether  or  not  the  amendment,  as  originally 
proposed,  was  in  fact  the  same  as  that  re- 
cited and  agreed  to  by  the  Nineteenth  Gen- 
eral Assembly  and  whether  or  not  it  was 
legally  and  constitutionally  agreed  to  by  the 
Eighteenth  General  Assembly."  The  several 
opinions  of  the  court  took  a  very  wide 
range  In  discussing  the  question  stated 
above,  bot  nowhere  was  the  question  in- 
volved In  the  case  at  bar  raised  or  discussed. 
It  is  therefore  not  an  authority  on  this 
question.  No  question  was  Involved  there 
of  the  conclusiveness  of  the  findings  of  a 
tribunal  especially  created  to  determine  the 
result  of  an  election  upon  a  proposed 
amendment  On  the  contrary,  the  opinion 
in  that  case  expressly  recognized  the  force 
of  former  decisions  of  that  court  (Ryan 
V.  Varga,  37  Iowa,  78;  West  v.  Whltaker, 
87  Iowa,  598)  holding  that,  under  a  statute 
authorizing  township  trustees,  upon  presen- 
tation of  the  petition  of  one-third  of  the 
resident  taxpayers,  to  order  an  election  to 
vote  a  tax  In  aid  of  railroads,  the  decision 
by  the  trustees  of  the  question  whether  or 
not  the  petition  contained  the  requisite 
number  was  Judicial  and  could  not  be  re- 
viewed collaterally  by  the  court  The  same 
court  had  previously  held,  in  the  case  of 
Baker  v.  Board,  etc.,  40  Iowa,  226,  Chief 
Justice  Day,  who  delivered  the  opinion  of 
the  court  In  Koebler  v.  Hill,  also  delivering 
the  opinion  In  this  case,  that  (quoting  the 
syllabus)  "the  decision  of  the  board  of  super- 
visors that  a  petition  asking  for  a  sub- 
mission of  the  question  of  relocating  a 
county  seat  Is  signed  by  a  majority  of  the 
legal  voters  in  the  county  is  Judicial  and  is 
conclusive  until  set  aside  or  reversed  upon 
appeal,  writ  of  error,  certiorari,  or  other 
method  provided  for  direct  review." 

None  of  the  decisions  of  the  courts  of 
Missouri,  North  OaroUnn.  Indiana,  Michigan, 
Wisconsin.  California.  Kansas,  Minnesota,  or 
Alabama,  In  the  cases  cited  by  the  majority, 
are  upon  the  questions  presented  In  the  case 


at  bar.  At  most  they  only  decide  that  the 
courts  may  declare  proposed  amendments  to 
the  Conutltutlon  not  legally  adopted,  where 
It  is  shown  that  they  have  not  been  made 
in  accordance  with  the  requirements  of 
the  CTonstitution,  but  In  none  of  them  la 
the  question  raised  or  decided  aa  to  the 
powers  of  the  legislative  branch  of  govern- 
ment to  create  a  tribunal  for  the  final  and 
conclusive  determination  of  the  result  of 
an  election.  The  North  Carolina  court  in 
the  case  cited  by  the  majority  decided  that 
a  certain  amendment  had  bem  legally  adopt- 
ed; and  subsequently.  In  Simpson  y.  Com- 
missioners, 84  N.  O.  158,  and  Cain  t.  Com- 
missioners, 86  N.  (X  8,  the  same  court  held, 
that  the  decision  of  the  commissioners  to 
the  effect  that  a  majority  of  the  voters 
favoring  the  adoption  of  the  provisions  of 
a  fence  law  was  final,  and  oonid  not  be  re- 
viewed by  the  courts.  The  Michigan  court, 
in  the  case  cited  by  the  majority,  merely 
held  that  an  amendment  had  beoi  submitted 
to  the  people  at  a  general  election  as  au- 
thorized by  the  Constitution  and  had  I>een 
legally  adopted.  The  same  court  In  a 
later  case  (Hipp  v.  Board,  etc.,  62  Mich. 
466,  20  N.  W.  77),  held  that  the  decision  of 
a  board  of  commissioners  announcing  the 
result  of  an  election  for  removal  of  a  coun- 
ty seat  was  conclusive,  and  could  not  be  re- 
viewed. The  Minnesota  Case  cited  by  the 
majority,  instead  of  sustaining  their  views, 
held  valid  an  amendment  to  the  (Tonstitn- 
tlon  of  that  state  upon  grounds  whldb 
would  uphold  the  amendment  we  are  now 
considering.  That  court  held.  In  the  case 
cited,  that  acquiescence  by  the  officials  and 
people  in  the  terms  of  an  amendment 
amounted  to  a  ratification  thereof.  The 
court,  speaking  through  Judge  Mitchell,  said; 
"As  ultimate  sovereignty  is  in  the  people, 
from  whom  all  legitimate  civil  authority 
springs,  and  Inasmuch  as  In  the  Inceptltm 
of  all  political  organizations,  it  is  this  orig- 
inal and  supreme  will  of  the  people  which 
organizes  civil  government,  a  court  has  no 
right  to  Inquire  too  technically  into  any 
mere  irregularity  In  the  manner  of  propos- 
ing and  submitting  to  the  people  that  which 
they  have  solemnly  adopted  and  subsequoit- 
ly  recognized  and  acted  upon,  as  part  of 
the  fundamental  law  of  the  state.  We  doubt 
whether  a  precedent  can  be  found  in  the 
books  for  the  right  of  a  court  to  declare 
void  a  Constitution,  or  amendment  to  a  Con- 
stitution, upon  such  grounds.  But,  however 
this  may  be,  there  are,  in  our  opinion,  two 
conclusive  reasons  why  the  right  to  inquire 
Into  any  Irregularities  In  the  mode  and 
means  by  which  this  constitutional  amend- 
ment was  proposed  and  adopted  must  be 
now  forever  closed.  First:  Such  irregular- 
ities, if  any,  must  be  regarded  as  healed 
by  the  subsequent  act  of  CSongress  admitting 
Minnesota  into  the  Union.  Second:  -They 
must  be  deemed  cured  bj  the  recognition 
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and  ratification  of  tbls  amendment,  as  a 
part  of  the  Constitution,  by  tbe  state  after 
Its  admission  into  the  Union.  Tills  was 
done  by  the  Issue  of  the  state  railroad  bonds, 
and  accepting  tbe  security  for  the  protec- 
tion of  the  state  under  its  provisions,"  etc 
Amendment  No.  S,  as  well  as  several  other 
amendments  to  tbe  Constitution  which  are 
by  this  decision  declared  not  to  have  been 
legally  adopted,  have  for  many  years  been 
acquiesced  in  and  treated  as  a  part  of  tbe 
organic  law  of  the  state  by  tbe  people  and 
by  all  the  departments  of  government  alike. 
Judges  have  sat  upon  the  bench  holding 
omnmlsslons  from  the  Governor  pursuant  to 
.the  authority  of  this  amendment  Offlcera 
<»f  all  departments  of  government  have  been 
appointed  by  tbe  Governor  to  flII  vacancies, 
and  no  one  bas  heretofore  questioned  his 
power  to  do  so.  In  fact,  this  court  has  up- 
held the  validity  of  such  appointments.  For 
more  than  12  years  amendmoit  Na  2,  which 
falls  by  this  decision,  has  limited  the  right 
of  every  dtlzen  to  vote  at  elections  to  the 
payment  of  a  poll  tax,  and  no  one  has  ques- 
tioned its  validity.  For  several  years  a  road 
tax  has  been  regularly  levied  and  paid,  with- 
out objection.  In  most  of  tbe  counties  of  tbe 
state  pursuant  to  amendment  No.  5,  and  Its 
validity  is  yet  to  be  adjudicated.  I  do  not 
mean  to  express  the  view  that  this  amounts 
to  a  legal  ratification  of  the  amendments, 
but  I  mention  the  matter  In  order  to  call 
attention  to  the  fact  that  the  Minnesota 
decision  dted  by  the  majority  In  support 
of  their  views,  instead  of  doing  so,  the 
application  of  doctrines  therein  declared 
would  uphold.  Instead  of  rendering  Invalid, 
the  amendment  we  are  now  passing  upon. 
The  two  decisions  of  the  MlsslBslppl  and 
New  Jersey  courts  are  the  only  cases  cited 
In  tbe  opinion  of  the  majority  which  in 
any  degree  tend  to  support  their  views  on 
this  question.  The  MlBslsslppI  Case  (State 
▼.  Powell,  77  Miss.  B4S,  27  South.  927,  48 
Lu  R.  A.  6ES2)  Is  not  precisely  In  point,  be- 
cause It  does  not  appear  that  either  the 
Constitution  or  statutes  of  that  state  provide 
that  the  returns  of  the  election  shall  be  made 
to  the  Legislature  or  that  that  body  shall 
ascertain  and  declare  the  result  Some  of 
the  reasons  stated  in  the  opinion  in  that 
case  sustain  the  majority  view,  but,  though 
it  expresses  the  views  of  a  court  of  great 
learning  and  ability  and  was  delivered  by 
a  learned  judge  for  whose  opinions  on  any 
subject  I  entertain  the  utmost  respect,  I  am 
nnwilllng  to  follow  Its  lead,  believing,  as 
I  do,  that  it  Is  based  upon  unsound  reason- 
ing. The  New  Jersey  court  bases  Its  con- 
clusions upon  the  fact  that  the  proceedings 
in  which  the  question  of  tbe  adoption  or 
rejection  of  the  amendment  was  a  direct  and 
not  a  collateral  attack  upon  the  findings  of 
tbe  state  board  of  canvassers,  and  that  it 
was  In  that  way  subject  to  review.  The 
murt  reached  a  conclusion  upon  the  facts 


In  accord  with  the  findings  of  the  state 
board  and  approved  the  findings  to  the  eflTect 
that  the  amendment  had  received  the  neces- 
sary majority  and  had  been  legally  adopted. 

I  am  therefore  firmly  convinced  that  the 
majority  have  reached  the  wrong  conclu- 
sion in  this  case,  and  on  account  of  the  Im- 
portance of  the  question  feel  constrained  to 
record  my  dissent  therefrom. 

I  am  authorized  to  say  that  Mr.  Justice 
RIDDIOK  concurs  In  the  views  I  have  here- 
in expressed. 


ST.  liODIS  SOUTHWBSTEBN  RT.  CO.  ▼. 

KAVANAUGH  et  al. 
(Supreme  Oonrt  of  Arkansaa.     July  9,  1906.) 
OowsTrrunowAi.  IiAW— AiccNDiasnT  or  Oon- 

VriTUTION. 

While  Kirby's  Dig.  i|  716-718,  confines 
the  evidence  as  to  whether  an  amendment  to 
the  Constitution  has  been  adopted  by  "a  majorl- 

S'  of  the  electors  voting  at  sach  (general)  elec- 
on,"  as  required  by  Const  art  19,  i  22,  to 
the  returns  fbr  tbe  Governor  and  other  state  ex- 
ecutive ofBcers  sent  to  the  Speaker  of  the 
House  of  Representatlvea,  It  in  so  doing  is 
reasonable,    and   therefore   constitutional. 

[Bd.  Note.— For  cases  in  point  see  toL  10, 
Cent  Dig.  ConstltuUonai  Law.  |  7.] 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart  Chancellor. 

Action  between  the  St  Louis  Southwestern 
Hallway  Company  and  Kavanaugh,  ex-of- 
flcio  collector,  and  othenL  BYom  an  adverse 
Judgment  the  railway  company  appeals.  Af- 
firmed. 

S.  H.  West  and  Bridges  ft  Wooldridge,  for 
appellant  Jaa.  P.  Clarke,  J.  C.  Marshall, 
Gray  &  Grade,  Fulk,  Fulk  &  Folk,  for  ap- 
pelleea 

HILL,  C  J.  This  appeal  questlona  the 
validity  of  amendment  No.  6  to  the  Consti- 
tution, commonly  called  the  "Boad  Tax 
Amendment"  which  was  declared  adopted 
by  the  Speaker  of  the  House  of  Represoi- 
tatives  on  tbe  18th  day  of  January,  1890, 
and  duly  certified  and  proclaimed  as  part 
of  tbe  organic  law.  Const  art  0,  I  8,  re- 
quires tbe  returns  for  the  election  for  Gover- 
nor, Secretary  of  State,  Auditor,  Treasurer, 
and  Attorney  General  to  be  sealed  up  sep- 
arately and  transmitted  to  the  Speaker  of 
the  House  of  Representatives,  who,  during 
the  first  week  of  the  session,  shall  open  and 
publish  the  vote  cast  for  each  of  the  candi- 
dates for  said  offices  in  the  presence  of  both 
Houses  of  the  General  Assembly.  The  act 
of  March  1, 188S  (Laws  1888,  p.  70),  as  modi- 
fled  by  the  general  election  law  of  1891  (now 
sections  716-718,  Kirby's  Dig.),  requires  the 
vote  on  amendments  to  be  separately  sealed 
and  delivered  to  the  Speaker  and  opened, 
and  the  result,  as  it  appears  from  the  re- 
turns then  before  him,  ascertained  and  de- 
clared at  the  same  time  tbe  vote  on  said  offi- 
ces Is  opened  and  published.    When  this  was 
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done  in  regard  to  the  amendment  In  question, 
it  was  found  ttiat  there  -were  67,209  votes 
for  the  amendment  and  24,071  votes  against 
It,  and  the  highest  vote  cast  for  the  candidates 
for  any  one  of  the  five  ofiSces  then  before  the 
Speaker  was  for  the  oflSce  of  Governor;  the 
total  vote  cast  for  the  four  candidates  for 
that  office  being  111397.  A  simple  calcnla- 
tlon  demonstrated  that  the  amejidment  re- 
ceived a  large  majority  voting  on  that  ques- 
tion, and  received  1,260  more  votes  than  a 
majority  of  electors  voting  for  any  of  the 
said  state  offices  and  the  Spealcer  declared, 
on  these  returns,  the  amendment  to  have  been 
adopted.  To  overcome  this  result  the  ap- 
pellant shows  from  the  returns  on  file  with 
the  Secretary  of  State  that  if  the  highest  vote 
cast  in  each  county  for  any  office  voted  for 
is  taken  as  a  basis,  and  these  highest  votes 
aggregated,  that  It  shows  116378  electors 
voted  for  some  office  at  said  election,  and 
that,  therefore,  the  amendment  lacked  970 
votes  of  receiving  "a  majority  of  the  electors 
voting  at  such  election."  The  Speaker  had 
none  of  these  county  returns  before  blm, 
showing  that  there  were  more  votes  cast 
than  appeared  from  the  returns  before  him 
on  the  said  state  officers. 

This  court  recently  said.  In  regard  to  the 
Speaker's  duty  in  this  matter:  "The  votes 
on  the  principal  state  officers  were  then  be- 
fore him,  and  from  these  be  could  reach,  at 
least  approximately,  the  votes  in  the  election, 
and  the  votes  on  the  amendment  would  give 
the  other  necessary  data  to  a  prima  facie 
decision  from  the  face  of  the  returns,  and 
in  the  language  of  Judge  Cooley  'the  final 
decisions  must  rest  with  the  courts.' "  Bice 
V.  Palmer  (Ark.)  96  S.  W.  396.  In  the  Bice 
Palmer  Case  the  Speaker  had  declared 
amendment  No.  3  adopted,  although  the  votes 
before  him  showed  that  It  did  not  receive 
a  majority  of  the  electors  voting  for  any  of 
said  state  officers;  the  Speaker  was  acting 
upon  the  erroneous  theory  that  the  vote  on 
the  question  of  the  amendment  alone  con- 
trolled. The  court  held  that  the  decision  of 
the  Speaker  was  not  a  finality,  and  where 
it  was  shown  to  be  wrongt  as  in  that  case, 
the  courts  must  declare  the  true  result.  Now 
this  is  a  case  where  the  Speaker  acted  cor- 
rectly on  the  returns  before  him,  and  as  the 
Integrity  of  the  returns  were  not  and  are  not 
questioned,  the  only  point  for  decision  Is 
whether  the  Speaker  and  the  courts  will  be 
bound  to  confine  the  evidence  of  the  "majori- 
ty of  the  electors  voting  at  such  election" 
to  the  votes  cast  for  said  five  officers,  or  shall 
the  courts  receive  evidence  that  more  elec- 
tors voted  in  the  said  election  on  other  of- 
fices or  questions  than  upon  the  offices  whose 
votes  were  before  the  Speaker? 

It  was  the  evident  purpose  of  the  act  of 
1883  to  confine  the  evidence  to  the  votes  sent 
to  the  Speaker.  The  act  does  not  In  terms 
so  declare,  but  when  read  in  the  light  of  the 
history  of  the  legislation  in  this  subject  all 
doubt  as  to  this  fact  Is  removed.    The  clause 


of  the  Constitution  providing  for  the  sub- 
mission of  constitutional  amendments  (article 
19,  §  22)  was  not  self-executing,  and  the  re- 
quired legislation  to  effectuate  its  purpose. 
The  General  Assembly  of  1879  (Laws  1879, 
p.  128)  provided  the  machinery  for  amending 
the  Constitution  and  the  same  Assembly  sub- 
mitted to  the  electors  amendment  No.  1,  com- 
monly called  the  "Flsbback  Amendment" 
This  act  required  the  election  Judges  to  count 
the  votes  for  the  amendment  separately  from 
the  offices,  but  to  return  the  same  with  the 
other  returns  to  the  county  clerk,  and  the 
clerk  was  required  to  sepaiately  abstract  the 
vote,  but  to  make  return  of  it  to  the  Secre- 
tary of  State  in  like  manner  as  the  returns 
on  the  candidates  voted  for.  It  was  then 
provided  that  when  all  the  returns  were  in 
the  office  of  the  Secretary  that  the  Governor, 
Secretary  of  State,  and  Attorney  General 
should  canvass  the  vote ;  "and  If  it  be  found 
that  a  majority  of  the  votes  (voters)  of  the 
state  voting  at  such  election  have  voted  for 
any  such  amendment,  the  officers  herein  di- 
rected to  canvass  the  same  shall  certify  the 
fact,"  etc.  In  the  general  election  of  1880 
the  Flsbback  amendment  received  a  large 
majority  of  the  votes  cast  on  the  subject, 
and  a  clear  majority  of  the  votes  cast  on  the 
state  office  receiving  the  highest  vote.  But 
the  count  was  not  based  on  any  of  these 
votes.  It  was  thus  explained  by  the  Secre- 
tary of  State:  "As  no  provision  was  made 
by  law  for  ascertaining  the  actual  number  of 
votes  cast  at  the  election  of  September  6th, 
as  contemplated  by  the  Constitution,  in  or- 
der to  ascertain  the  same  I  addressed  a  cir- 
cular letter  to  all  the  coun^  clerks  in  the 
state,  In  which  they  were  required  to  certify 
to  this  office  the  actual  number  of  votes  cast 
at  each  and  all  the  precincts  In  the  several 
counties,  as  shown  by  the  poll  books  of  each 
and  every  precinct  In  each  county."  See 
Public  Documents  of  Arkansas  1880,  1881, 
pp.  17,  18.  The  aggregate  vote  made  up  in 
this  way  demonstrated  that  the  amendment 
had  not  received  "a  majority  of  all  the  elec- 
tors voting  at  such  election,  and  was  declared 
defeated."  See  Public  Documents  Id.,  pp. 
3i-38;  Hempstead's  History  of  Arkansas, 
pp.  281-288.  This  result  was  very  unsatis- 
factory to  the  supporters  of  the  Flsbback 
amendment  and  Its  adoption,  and  a  dif- 
ferent method  of  ascertaining  the  vote  upon 
amendments  became  public  questions  of  mo- 
ment. The  General  Assembly  of  1883  resub- 
mitted the  amendment  to  the  electors,  and 
the  same  Assembly  repealed  this  act  of  1879, 
and  substituted  the  present  system  therefor, 
which,  briefly  stated,  segregates  the  vote 
on  the  amendments  from  all  the  other  returns 
except  said  five  offices  which  are  the  only 
returns  going  before  the  General  Assembly, 
and  required  the  Speaker  from  the  votes 
then  before  him  to  declare  the  result  of  the 
election  on  the  amendment  This  bit  of 
history  explains  this  legislation  and  points 
its  evident  purpose. 
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While  the  Speaker's  duty  is  perfunctory 
and  confined  to  narrow  lines,  yet  It  is  con- 
templated that  be  shall  have  the  true  basis 
to  ascertain  the  result  which  be  must  de- 
clare, and  this  basis  must  be  accepted  by 
the  court,  as  well  as  the  Speaker,  If  It  was 
competent  for  the  Legislature  to  create  this 
basis  as  the  only  evidence  of  the  number 
•of  electors  voting  In  the  election  for  the 
purpose  of  deciding  whether  or  not  an  amend- 
ment has  been  adopted.  The  court  has 
held  that  It  was  a  Jndldal,  as  contradis- 
tinguished from  political,  question,  whether 
the  Constitution  has  been  amended  in  the 
manner  prescribed  by  the  Cionstltution  it- 
self. In  other  words,  that  it  Is  the  para- 
mount duty  of  the  court  to  see  that  the 
constitutional  requirements  have  been  ful- 
filled. But  this  holding  is  far  from  deciding 
that  the  Legislature  cannot  prescribe  rules 
of  evidence  for  reaching  the  question  at 
Issue.  The  case  then  resolves  Itself  into 
an  inquiry  whether  the  rule  of  evidence 
furnished  is  a  reasonable  compliance  with 
the  Constitution  or  whether  it  is  an  eva- 
sion of  It.  Appellant's  counsel  frankly  meets 
the  issue  and  the  force  of  their  argument  In 
brief  and  at  bar  is  in  the  contention  that 
the  act  of  1883  is  unconstitutional.  They 
contend  that  holding  the  question  .to  be  a 
Judicial  one  lets  in  any  competent  evidence 
to  establish  the  fact  that  more  electors  voted 
In  the  general  election  than  appeared  from 
the  votes  given  on  the  amendment  and  on 
the  five  offices  whose  vote  goes  to  the  Gen- 
eral Assembly.  The  evidence  they  offer  la 
practically  of  the  same  kind  which  the  can- 
-vasslng  board  received  when  it  declared  the 
Tishback  amendment  defeated  In  1880,  and 
to  avoid  which  the  act  of  1883  was  passed. 
Uecognlzlng  tUs  act  as  an  obstacle  in  the 
-way  of  their  position,  they  say  It  must  be 
stricken  down  as  unconstitutional.  If  in 
truth  it  Is  unconstitutional,  the  court  must 
so  declare,  and  then  any  competent  evidence 
to  prove  the  fact  In  issue  would  be  admis- 
sible. Passing,  then,  to  the  clause  of  the 
Constitution  invoked,  it  Is  found  that  it  can- 
not be  literally  construed.  It  describes  the 
election  as  the  "general  election  for  senators 
and  representatives."  The  vote  on  senators 
and  representatives  cannot  be  taken,  be- 
caase  only  one-half  of  the  state  votes  on 
senators  in  each  biennial  election,  and  many 
counties,  like  Pulaski  and  Sebastian,  have 
more  than  one  representative,  and  it  is 
practically  impossible  to  tell  the  number  of 
voters  participating  In  such  contest  But 
the  Constitution  did  not  mean  to  be  taken 
literally,  the  term  was  intended  to  be  de- 
scriptive, not  definitive  of  the  election,  and 
meant  the  general  election  at  which  senators 
and  representatives  were  elected.  It  is  a 
matter  of  great  difficulty  to  obtain  the  evi- 
dence of  the  number  of  electors  voting  in  a 
ie;eneral  election.  No  basis  can  be  obtained 
^hicb  will  yield  the  exact  truth  in  such  a 


matter.  The  appellant  says  that  If  the 
Legislature  required  the  election  Judges  of 
each  precinct  to  return  to  the  county  com- 
missioners, the  total  number  of  votes  cast 
as  shown  by  the  poll  books  and  the  county 
commissioners  then  required  to  return  the 
total  number  of  votes  in  each  county  to  the 
Secretary  of  State  or  the  Speaker,  together 
with  the  vote  on  the  amendment,  that  this 
would  give  the  total  number  of  electors  vot- 
ing in  the  state,  and  with  such  returns  it 
could  be  easily  and  accurately  determined 
whether  or  not  the  amendment  received  the 
required  majority.  This  method  could  have 
been  adopted  by  the  Legislature,  and  it  looks 
like  the  natural  method  to  adopt  to  comply 
literally  with  the  Constitution;  but  even 
this  method  is  only  an  approximation.  It 
Is  common  knowledge  that  many  electors 
vote  a  blank  ticket,  and  others  vote  de- 
fective tickets,  and  they  are  not  coimted  as 
voting  in  the  election,  but  would  be  counted 
as  voting  on  the  amendment,  under  this 
plan,  as  this  number  would  Increase  the 
majority  required  to  be  reached  to  adopt 
the  amendment  An  examination  of  the 
returns  of  any  general  election  discloses  this 
fact  also.  Many  electors  vote  on  the  subject 
of  license  who  do  not  vote  for  any  office; 
they  are  only  Interested  in  the  sale  or  pro- 
hibition of  the  sale  of  whisky.  This  is  not 
voting  In  the  "general  election"  within  the 
meaning  of  this  clause,  and  yet.  If  the  method 
proposed  was  adopted,  their  votes  would 
swell  the  total  number  of  electors  voting, 
and  increase  the  majority  required  to  be 
reached  to  adopt  an  amendment  The  same 
may  be  true  when  one  or  more  amendments 
are  submitted,  an  elector  may  vote  for  or 
against  one  or  more,  and  not  vote  otherwise 
in  the  election.  Sometimes  a  hot  contest  for 
Justice  of  the  peace  or  constable  will  cause 
the  electors  to  vote  on  those  offices,  and  not 
touch  the  state  or  county  ticket  and  then 
electors  frequently  go  to  the  polls  to  vote 
for  a  single  individual.  In  a  sense  in  all 
of  these  instances  the  electors  participated 
in  the  election;  but  in  a  broader  sense  they 
were  no  more  participants  in  the  generaji 
election  for  state  and  county  officers  than 
the  electors  who  passed  by  the  polls  without 
stopping  to  cast  their  ballots.  In  its  final 
analysis  no  basis  is  exactly  accurate  in 
these  matters. 

The  Constitution  of  Kansas  contains 
this  clause:  "No  county  seat  shall  be  chan- 
ged without  the  consent  of  a  majority  of  tbe 
electors  of  the  county."  The  Legislature 
enacted  a  statute  making  the  number  of 
votes  cast  the  evidence  of  the  number  of 
electors  in  the  county.  Manifestly,  this  was 
no  nearer  the  true  yard  stick  than  the  one 
furnished  in  the  case  at  bar.  The  Supreme 
Court  of  Kansas,  speaking  through  that  em- 
inent jurist  Mr.  Justice  Brewer,  then  an 
Associate  Justice  of  that  court  said: 
"Doubtless  the  Legislature  might  make  other 
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tblngB  evidence  of  tbis  fact  It  migbt  re- 
quire, &B  preliminary  to  every  election,  a 
registration,  and  make  ttiat  registration  the 
evidence.  We  do  not  mean  that  it  may,  by 
the  mere  machinery  of  rules  of  evidence, 
override  or  set  at  naught  the  restrictions  of 
the  Constitution,  or  that  it  could  arbitrarily 
make  conclusive  evidence  of  the  number  of 
voters,  any  list,  or  roll,  which  in  the  nature 
of  things  has  no  connection  with  that  fact, 
and  does  not  reasonably  tend  to  prove  It 
But  when  It  adopts  as  conclusive  evidence 
of  the  fact  anything  which,  according  to 
the  rules  of  human  experience,  reasonably 
tends  to  prove  the  fact,  the  coorts  are  not 
at  liberty  to  ignore  or  go  behind  such  evi- 
dence." County-seat  of  Linn  County,  15 
Kan.  600.  The  Constitution  of  1874  provides , 
that:  "For  every  two  hundred  electors  there 
shall  be  elected  one  justice  of  the  peace, 
but  every  township,  however  small,  shall 
have  two  justices  of  the  peace."  Article  7, 
I  89.  The  General  Assembly  in  1893  passed 
a  statute  (Acta  1808,  p.  40,  No.  24),  declaring 
that  in  ascertaining  the  number  of  justices 
of  the  peace  to  be  voted  for  and  oommls- 
sloned,  that  the  number  of  votes  cast  in  the 
preceding  general  election  should  be  taken 
as  conclusive  evidence  of  the  number  of 
electors  in  the  township.  It  was  found  that 
according  to  the  vote  at  the  election  In  ques- 
tion tliat  there  were  1,800  electors,  but  at 
the  preceding  election  only  1,846;  and  It  was 
contended  that  the  Legislature  could  not 
make  the  number  of  votes  at  a  preceding 
election  control  when  the  last  vote  furnished 
evidence  that  the  townslilp  was  entitled  to 
two  more  justices. 

Tbis  court  speaking  through  Chief  Justice 
Bnnn,  said:  "It  was  the  duty  and  within 
the  province  of  the  Legislature  to  adopt  some 
method  of  determining  the  number  of  electors 
in  a  township,  in  order  to  determine  there- 
frwD  the  number  of  justices  of  the  peace  to 
which  it  Is  entitled;  for,  without  the  es- 
tablishment of  such  a  method,  there  would 
be  no  election  of  certain  validity.  The  plan 
adopted  by  the  act  of  1893  is  certainly  not 
accurate,  for  changes  in  the  nnml)er  of 
electors  are  at  least  liable  to  take  place 
within  two  years;  but  the  question  really 
addressed  to  the  Legislature  was,  not  to 
adopt  a  perfect  method,  but  the  most  perfect 
available  under  the  circumstances.  In  its 
final  conclusion  on  the  subject  it  doubtless 
reasoned  that  the  harm  that  migbt  be  done 
by  the  adoption  of  the  best  available,  but 
inaccurate,  method,  would  be  by  no  means 
equal  and  commensurate  with  the  evil  aris- 
ing from  the  absence  of  all  method,  or  from 
the  expense  and  Inconvenience  of  endeavor- 
ing to  make  everything  subservient  to  mere 
accuracy.  •  •  •  In  other  words,  the 
act  In  question  was  doubtless  the  eml>odi- 
ment  of  the  very  best  methods  the  Legis- 
lature conld  conceive  under  the  circum- 
stances.    This  being  the  case,   we  do  not 


feel  at  liberty  to  declare  the  enactment  ud- 
constitutlonal."  Alford  v.  State,  68  Ark. 
436,  64  S.  W.  217. 

Applying  these  principles  to  the  act  under 
review,  it  seemed  to  the  Legislature  that  this 
was  the  best  available  method,  even  if  in- 
accurate, because  the  other  method  had  been 
tried  and  found  unsatisfactory  and  uncertain 
in  these  particulars:  First  It  left  the  evi- 
dence of  adoption  to  depend  upon  the  vote 
for  so  many  offices,  largely  local,  that  it 
was  difficult  of  ascertainment ;  and  when  as- 
certained liable  to  be  unsettled  by  a  local 
contest  or  a  series  of  local  contests.  It 
was  certainly  an  unstable  basis  for  a  part 
of  the  organic  law  to  rest  lumn.  Second. 
While  the  Oonstltntloa  requires  the  aflBrma- 
tive  vote  of  a  majority  of  electors  voting  ia 
the  general  election  to  adopt  an  amendment, 
yet  it  contranplated  a  majority  of  those 
really  participating  in  the  "general  election 
for  senators  and  representatives,"  but  the 
method  pursued  enabled  those  who  voted 
merely  on  license  the  amendment,  or  some 
one  county  or  township  candidate  to  so  swell 
the  total  vote  that  an  amendment  supported 
by  a  good  majority  of  electors  voting  for 
state  officers  was  defeated. 

This  system  tiaving  worked  unsatisfactor- 
ily, the  General  Assembly  of  1888  sought  to 
remedy  what  it  conceived  to  be  a  mischief 
in  the  act  of  1870,  and  presented  this  rule 
of  evidence  to  govern  the  ascertainment  of 
the  number  of  electors  voting  in  the  election. 
Can  this  be  said  to  be  "mere  machinery  of' 
mles  of  evidence"  to  "override  or  set  at 
naught  the  restricttons  of  the  Constitution?" 
If  it  Is,  the  court  must  annul  it,  but  if  it 
"has  a  connection  with  the  fact,  and  does 
reasonably  tend  to  prove  it,"  it  must  be  sus- 
tained. Instead  of  taking  one  vote  on  one 
office  as  is  done  in  some  states,  this  act  takes 
the  vote  on  the  five  principal  executive 
offices  as  the  test  This  guards  against  un- 
popular candidates  for  any  one  office  reduc- 
ing the  vote  below  a  fair  average.  The  vote 
on  these  offices  would  naturally  excite  the 
greatest  interest  and,  therefore,  call  for  the 
largest  vota  The  evident  purpose  is  not  to 
evade  the  highest  vote,  bnt  to  secure  the 
highest  vote  by  taking  the  offices  when  such 
vote  is  to  be  expected.  The  various  county 
returns  could  be  used,  bat  would  not  their 
uncertainty  in  involving  so  many  more  fac- 
tors and  their  liability  to  be  upset  in  con- 
tests over  which  the  Legislature  had  no 
jurisdiction  or  cognizance  or  information 
render  this  unwise?  Would  not  the  reason- 
ing In  Alford  ▼.  State,  supra,  apply  to  this? 
"In  its  [the  Legislature's]  final  conclusion 
on  the  subject  it  doubtless  reasoned  that  the 
harm  that  might  be  done  by  the  adoption  of 
the  best  available,  but  inaccurate,  method, 
would  be  by  no  means  equal  and  commensu- 
rate with  the  evil  arising  from  the  absence 
of  all  methods,  or  from  the  expense  or  incon- 
venience of  endeavoring  to  make  everything 
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subservient  to  mere  accuracy."  The  Inac- 
curacy may  or  may  not  be  great  under  the 
act  of  1888.  If  there  are  a  large  number  of 
Totera  on  single  candidates  on  the  township 
or  county  ticket  or  the  questions  on  the  bal- 
lot who  do  not  vote  the  state  ticket.  It  may 
be  large;  on  the  other  hand,  it  Is  susceptible 
of  being  absolutely  accurate;  and  as  the  tn- 
accnracy  can  only  be  made  great  by  those 
who  do  not  fully  participate  In  the  general 
election,  their  exclusion  from  the  count  can- 
not offend  the  spirit  of  the  Constitution. 

In  the  election  at  bar  the  inaccuracy  was 
not  great,  and  there  is  no  special  circum- 
stance to  mark  this  election  as  one  out  of  the 
ordinary.  The  certificate  in  the  transcript 
shows  that  in  one-tbird  of  the  state  the 
greatest  vote  was  cast  for  one  or  another  of 
tbose  five  offices;  and  an  examination  of  the 
fnll  returns  shows  no  great  differences  be- 
tweoi  'the  office  receiving  the  highest  vote 
and  some  one  of  those  state  offices;  In  some 
Instances  the  difference  Is  less  than  a  half 
dozen.  Taking  it  "by  large  and  by  small" 
there  is  no  reason  why  the  vote  on  these 
offices  should  not  be  a  fairly  accurate 
method  of  reaching  the  number  of  electors 
voting  in  the  general  election.  Certainly  its 
Inaccuracy  is  not  so  great  that  it  shows  a 
purpose  of  defeating.  Instead  of  effectuating, 
the  object  of  the  Constitution.  The  language 
of  Mr.  Justice  Brewer  is  applicable:  "When 
it  [the  Legislature]  adopts  as  conclusive 
evidence  of  the  fact,  anything  whlcB,  accord- 
ing to  the  rules  of  human  experience,  reason- 
ably tends  to  prove  the  fact,  the  courts  are 
not  at  liberty  to  ignore  or  go  behind  such  evi- 
dence.'' It  also  baa  merits  which  would 
Justify  the  Legislature  In  sacrificing  a  small 
degree  of  accuracy  to  safeguard  this  gravely 
important  matter.  This  method  offers  a 
certain  and  fixed  standard;  the  evidence  Is 
in  highest  form,  and,  submitted  and  In- 
spected in  the  forum  of  the  people  —  a  Joint 
session  of  the  Oeneral  Assembly.  On  the 
whole  this  act  is  considered  a  fair  and  sub- 
etantJal  fulfillment  of  the  Constitution,  and 
seems  to  make  the  constitutional  require- 
ment as  to  the  number  of  electors  voting  In 
the  election  more  stable;  and  thereby  the 
win  of  the  framers  of  the  Constitution  is  the 
better  effectuated. 

The  Judgment  Is  affirmed. 

RIDDIOK,  X,  concuTB  in  the  Judgment 


■WALNUT  RIDGE  MERCANTILE  CO.  v. 
COHN. 

(Supreme  Court  of  Arkansas.     Jnne  11,  1006. 
On  Rehearing,  July  23,  1906.) 

1.  TBIAI^-lNSTBtTCnOHS— ExOEPnONB. 

An  exception  in  ktoss  to  several  lastmc- 
tions  is  not  available  where  any  of  them  is  good. 
[Bid.  Note. — For  cases  in  point,  see  vol.  46, 
Gent.  Dig.  Trial,  f  684.] 

2.  SSviDEHCT— Res  GxinA— Sales. 

A   letter   dictated   by   defendant's   general 
manager,   tliroagb  whom   the  negotiations  be- 


tween plaintiff  and  defendant,  resulting  In  the 
contract  for  sale  by  defendant,  were  carried  on 
by  defendant,  which  letter  was  part  of  the  ne- 
gotiations leading  np  to  ttie  contract,  being  in 
answer  to  a  letter  from  defendant  to  such  man- 
ager In  reference  to  buying  cotton,  and  asking 
defendant  to  make  an  offer  for  from  50  to  100 
bales,  is  admissible  as  part  of  the  res  gestee  of 
the  transactions,  showing  how  the  negotiations 
for  the  sale  commenced,  though  signed  in  a 
name  other  than  that  of  defendant  or  such  man- 
ager. 

[EM.  Note. — For  eases  In  point,  see  voL  20, 
Cent  Dig.  Evidence,  U  310,  321,  848.] 

8.  Frauds,   Statute  of— Sai.e8  of  Goods— 

AOCEFTANOE  OF  PaBT  OF  GOODS  SOLD. 

Kirby's  Dig.  S  3656,  providing  that  no  con- 
tract for  the  sale  of  goods  for  $3()  or  over  shall 
be  binding  unless  in  writing,  or  nnless  the  pur- 
chaser shall  accept  a  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  shall  give 
something  in  part  payment,  delivery,  and  ac- 
ceptance of  part  of  cotton  sold,  in  pursuance  of 
the  contract  of  sale  and  payment  therefor,  takes 
the  contract  out  of  the  statute  of  frauds,  though 
no  express  reference  is  made  to  the  contract  at 
the  time  of  such  delivery  and  acceptance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent.  EHg.  Frauds,  Statute  of,  §|  174-170.] 

4.  Sates— Refubai.  to  Deliveb— Damages. 

The  measure  of  damages  where  one  who  has 
contracted  to  sell  cotton  refuses  to  perform,  and 
the  purchaser,  as  soon  as  he  ascertains  defi- 
nitely that  the  seller  does  not  intend  to  per- 
form, buys  cotton  in  the  market  is  the  differ- 
ence between  the  contract  price  and  the  market 
price  on  the  day  the  buyer  ascertained  that 
the  seller  would  not  perform. 

[E!d.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  {1188.] 

6.  Same— Evidence  of  Value— StwncTBNcr 
IN  View  of  Pleadinqs. 

Where,  in  an  action  by  the  buyer  for 
breach  of  contract  to  sell  middling  cotton,  the 
complaint  alleges  that  plaintiff  on  ascertaining 
that  defendant  would  not  perform,  in  order  to 
protect  himself  in  the  purchase  made  from  de- 
fendant bought  in  for  the  account  of  defend- 
ant 66  bales  of  middling  cotton  at  a  certain 
price,  and  the  answer  denies  that  plaintiff 
bought  for  the  account  of  defendant  66  bales  of 
cotton  at  any  price,"  there  is  a  mere  denial  that 
the  cotton  was  bought  for  the  account  of  de- 
fendant, so  that  plaintiff's  testimony  that  the 
66  bales  of  cotton  he  bought  was  worth  In  the 
market  when  he  bought  it  11%  cents  a  pound 
will  be  treated  as  evidence  that  middling  cot- 
ton was  then  worth  that  amount 

6.  Cobpobatiors— Adthobitt   of   Officebs— 
Pbesdmption. 

In  the  absence  of  evidence  as  to  authority 
of  the  general  manager  of  defendant  corpora- 
tion, who  made  for  it  the  contract,  breach  of 
which  is  sued  for,  it  will  not  be  presumed  that 
he  made  It  without  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Oorporations,  §{  1726-1729.] 

On  Rehearing. 

7.  BVIDENOK— Rkokiftb  Exeoutsd  bt  Thibd 
Pebbor. 

A  receipt  executed  by  a  person  not  a  party 
to  the  action,  though  an  admission  against  in- 
terest is  not  admissible  against  a  party,  unless 
the  person  who  executed  it  be  shown  to  be 
dead  or  beyond  the  jarisdiction  of  the  court. 

[Bid.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  M  1105-1107,  1110,  1120.] 

8.  AppbaI/— Habulebs  Ebbob— Admission  of 
Evidence. 

The  admission  in  evidence,  in  an  action  by 
the  buyer  for  breach  of  contract  to  sell  and  de- 
liver 66  bales  of  cotton  at  9%  cents  per  pound. 
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of  a  receipted  bill  lifrned  by  a  third  person,  of 
whom  plaintiff  bought  66  bales,  on  refuaal  of 
defendant  to  deliver,  reciting  sale  and  payment 
at  IV/i  cents  per  iwund,  is  harmless;  its  only 
effect  being  to  show  the  price  paid,  which  was 
shown  by  the  undisputed  testimony  of  plaintilt. 
Riddick  and  Wood,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Lawrence 
County,  Eastern  District;  Frederick  D. 
Fulkerson,  Judge. 

Action  by  R.  Cohn,  doing  business  as  R. 
Cohn  &  Co.,  against  the  Walnut  Ridge 
Mercantile  Company.  Judgment  for  plain- 
tiff.   Defendant  api>eals.    Affirmed. 

1.  Less  was  the  vice  president  and  gen- 
era] manager  of  the  Walnut  Ridge  Mercan- 
tile Company,  a  corporation  doing  business 
In  Walnut  Ridge,  Ark.  In  1903,  acting  for 
the  mercantile  company,  he  made  a  contract 
for  tbe  sale  of  a  certain  quantity  of  mid- 
dling cotton  to  R.  Cohn,  of  Memphis,  Tenn., 
at  9^  cents  per  pound.  The  mercantile 
company  afterwards  delivered  to  Cohn  84 
bales  of  cotton,  but  refused  to  deliver  more. 
Cohn  brought  this  action  against  tbe  mer- 
cantile company  to  recover  damages  for 
breach  of  contract  He  alleged  that  his 
contract  with  the  defendant  company  was 
for  100  bales  of  cotton  of  the  grade  middling, 
at  price  of  9^  cents  per  pound;  that  tbe 
defendant  delivered  on  the  contract  34  bales 
of  cotton  and  refused  to  deliver  more;  that 
plaintiff  thereupon  purchased  66  bales  of 
middling  cotton  for  the  account  of  defend- 
ant at  11%  cents  per  pound;  that  plaintiff, 
by  reason  of  the  failure  of  defendant  to  de- 
liver the  cotton,  was  damaged  in  the  sum 
of  13,917.18,  for  which  he  asked  Judg- 
ment The  defendant  filed  an  answer  deny- 
ing most  of  the  allegations  of  the  complaint 
On  the  trial  tbe  court  gave  certain  instruc- 
tions and  refused  other  instructions  asked 
by  defendant  Tbe  language  of  tbe  bill  of 
exceptions  noting  exceptions  of  defendant  to 
these  instructions  is  as  follows:  "Court 
Instructions:  Tbe  following  given  upon  be- 
half of  the  plaintiff,  numbered  1,  2,  S,  and 
4,  which  were  excepted  to  by  defendant. 
The  court  upon  Its  own  motion  gave  in- 
structions 6,  6,  7,  and  8,  which  were  ex- 
cepted to  by  defendant  The  defendant  asked 
Instructions  numbered  1,  2,  3,  and  4,  which 
were  refused  by  the  court,  and  the  refusal 
to  give  same  were  excepted  to  by  the  de- 
fendant." After  this  statement  In  the  bill 
of  exceptions  the  instructions  are  copied  In 
full,  without  any  further  reference  to  ex- 
ceptions. There  was  a  verdict  in  favor  of 
plaintiff  for  the  amount  of  bis  claim,  and  de- 
fendant appealed. 

W.  E.  Beloate,  for  appellant  H.  L. 
Ponder  and  Jno.  W.  &  Jos.  M.  Stayton, 
for  appellee. 

RIDDICK,  X  (after  stating  the  facts). 
This-  is  an  appeal  by  the  Walnut  Ridge 
Mercantile  Company  from  a  Judgment  rend- 


ered against  it  for  the  sum  of  $631.62  Is 
favor  of  R.  Colm  for  failure  to  carry  mt 
a  contract  for  the  sale  of  100  (Mies  of  cottoiL 
The  defendant  reserved  exceptions  to  a 
number  of  inatructions  givoi  by  the  pre- 
siding Judge  to  the  Jury  on  the  trial,  bit 
these  exceptions  were  in  gross,  and  not  to 
any  specific  instruction,  as  will  be  seen 
by  reference  to  the  statement  of  facts  wliere 
the  exceptions  are  copied.  Sucli  a  general 
exception  Is  only  available  where  tbe  char^ 
is  erroneous  In  Its  whole  scope  and  meaning. 
or  where  none  of  the  instructions  given  br 
the  court  are  correct  We  do  not  find  tint 
the  charge  of  the  court  is  in  this  case  w 
radically  wrong,  and  therefore.  If  then  be 
any  special  defect,  it  is  not  presented  I? 
the  general  exception  made.  Quertermons 
V.  HatfleM,  64  Ark.  16,  14  S.  W.  lOW: 
Dunnlngton  y.  Prick,  60  Ark.  250,  80  S.  W. 
212;  Young  T.  Stevenson  (Ark.)  86  S.  W. 
1000;  Dowell  v.  Schlsler  (Ark.)  88  a  W. 
966;  8  Ency.  Plead.  &  Prac.  258.  2S0. 

The  next  question  relates  to  the  admlssJoo 
of  evidence  on  the  part  of  plaintiff.  It 
seems  that  the  negotiations  between  tbe  com- 
pany and  the  plaintiff,  which  resulted  in 
this  contract  for  tbe  sale  of  the  cotton. 
were  carried  on  by  the  defendant  thronrt 
Mr.  Less,  the  vice  president  and  general 
manager  of  the  company.  Tbe  plaintiff  tes- 
tified that  he  first  wrote  Mr.  Lieas  In  ref- 
erence to  tbe  purchase  of  cotton,  and  re- 
ceived a  reply  from  him  saying,  "We  turn 
out  80  to  40  bales  per  day,"  and  asking 
plaintiff  to  make  "an  offer  on  60  to  lO 
bales  F.  O.  B.  Walnut  Ridge."  This  lettff 
was  signed:  "Walnut  Ridge  Gin  Co.  per 
R."  Defendant  contends  that  as  this  letfw 
was  from  the  Walnut  Ridge  Gin  Oompanr. 
it  was  not  competent  evidence  against  tlw 
Walnut  Ridge  Mercantile  Company.  But 
the  testimony  of  Less,  the  general  manager 
and  vice  president  of  the  mercantile  com- 
pany, shows  that  this  letter  from  the  gin 
company  was  dictated  by  bim,  and  written 
by  Redwine,  the  bookeeper  of  the  mercan- 
tile company.  It  was  a  part  of  the  negotia- 
tions between  plaintiff  and  Less,  tbe  general 
manager  of  the  defendant  which  led  np  to 
the  sale  of  tbe  cottm,  and  was,  we  tiling. 
competent  as  a  part  of  tbe  res  gestse  of  tb^ 
transaction,  showing  how  the  negotiations 
for  the  sale  of  ttie  cotton  commenced. 

Again  counsel  contends  that  tbe  conrt 
erred  In  permitting  the  plaintiff  to  read  tr> 
the  Jury  the  receipted  bill  of  the  cotton 
factors  from  whom  the  plaintiff  purchased 
the  66  bales  of  cotton  after  defendant  bad 
refused  to  deliver  the  remaining  6C  bale* 
due  on  its  contract.  The  plaintiff  testified 
that  he  went  Into  tbe  open  market  and  pn^ 
chased  this  cotton  from  these  factors  at 
11%  cents  a  pound,  and  read  their  recelpt»Nl 
bill  for  the  same  in  connection  with  hi'< 
evidence.  Now,  It  is  customary  for  cotton 
factors   to   give   such    bills    to   purchasers 
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of  cotton,  and  tbls  receipt  was  a  part  of  the 
res  gestae  of  tbe  sale.  Being  an  admission 
against  tbe  Interest  of  tbe  factor  making  it 
and  made  in  tbe  ordinary  coarse  of  bis 
bnslness,  it  was,  we  think,  competent  evi- 
dence of  tbe  fact  of  tbe  sale  and  price  tbat 
was  paid  even  In  an  action  between  tbird 
parties.  Sberman  v.  Crosby,  11  Johns.  (N. 
T.)  70;  1  Greenleaf  on  Ev.  f  120,  and  note 
to  section  147.  It  may  not  have  been  com- 
petent evidence  of  tbe  market  valne  of 
cotton,  bnt  only  evidence  that  plaintiff  bad 
paid  tbe  cotton  factor  11 V^  cents  for  cotton 
on  that  day.  Bnt  where  evidence  Is  admis- 
sible for  any  purpose,  an  exception  to  tbe 
admission  of  tbe  evidence  cannot  be  sus- 
tained. The  court  should  have  been  asked 
to  tell  tbe  jury  tbat  they  could  not  consider 
such  evidence  In  deciding  the  question  of 
tbe  market  value  of  tbe  cotton. 

The  otber  questions  relate  to  tbe  suf- 
flelency  of  tbe  evidence.  But,  without  going 
into  a  discussion  of  it,  we  will  say  tbat  we 
think  tbe  evidence  sufficient  to  support  the 
finding  of  the  Jury  that  there  was  a  contract 
for  100  bales  of  cotton.  Mr.  Less,  tbe  gen- 
eral manager  of  defendant,  was  positive  that 
be  only  agreed  to  sell  50  bales,  but  tbe 
finding  of  tbe  Jury  where  the  evidence  Is 
conflicting  settles  the  question  so  far  as 
this  court  is  concerned.  The  delivery  and 
acceptance  of  part  of  the  cotton  on  the  con- 
tract and  payment  therefor  takes  the  case 
ont  of  the  statute  of  frauds.  Tbe  evidence 
makes  It  clear  to  us  tbat  tbe  34  bales  of 
cotton  delivered  by  the  defendant  to  the 
plaintiff  and  paid  for  by  blm  were  delivered 
oa  this  contract  According  to  the  testimony 
of  Less,  tbe  manager  of  tbe  defendant, 
these  were  delivered  on  a  contract  to  sell 
50  bales.  It  la  conceded  that  there  was  only 
one  contract,  though  whether  It  was  a  con- 
tract for  tbe  pnrpose  of  50  or  100  bales  was 
a  disputed  question.  Bat  a  part  of  tbe  cot- 
ton bought  having  been  delivered  and  ac- 
cepted on  the  contract  and  paid  for,  the 
whole  contract  was  taken  out  of  the  statute 
without  regard  to  whether  It  was  a  contract 
for  50  OT  100  bales.  Swlgart  v.  McOee,  19 
Ark.  473. 

The  contention  tbat  there  must  have  been 
some  reference  to  the  contract  at  the  time 
tbe  34  bales  of  cotton  were  delivered  and 
accepted  on  tbe  contract  la  not  a  sound  ar^ 
piment  under  our  statute.  It  Is  sufficient 
nnder  our  statute  if  "tbe  purchaser  shall 
accept  a  part  of  tbe  goods  so  sold  and  act- 
nally  receive  tbe  same  or  shall  give  some- 
thing in  earnest  to  bind  the  bargain  or  in 
part  payment  thereof."  Kirby's  Dig.  S  3656. 
The  delivery  and  acceptance  of  part  of  tbe 
goods  must,  of  course,  be  done  in  pursuance 
of  the  contract  A  delivery  and  acceptance 
of  cotton  on  another  contract  would  not  be 
snfllcient  to  take  this  contract  out  of  the 
statute,  but,  If  the  84  bales  of  cotton  were 


In  fact  delivered  on  this  contract,  It  te  im- 
material tbat  no  express  reference  was  made 
to  tbe  contract  at  tbe  time.  Tbat  is  re- 
quired under  tbe  statute  of  New  York  and 
perhaps  otber  states,  but  not  where  tbe  lan- 
guage of  the  statute  is  the  same  as  our  stat- 
ute. Under  our  statute,  and  statutes  sim- 
ilar thereto,  it  is  sufficient  if  the  circum- 
stances surrounding  the  contract  of  purchase 
and  the  subsequent  delivery  of  the  goods 
show  tbat  they  were  delivered  in  part  per- 
formance of  the  contract  29  Am.  &  Eng. 
Ency.  Law.  968.  The  evidence  shows  that 
the  plaintiff  purchased  tbe  cotton  in  tbe  mar- 
ket as  soon  as  he  ascertained  definitely  tbat 
the  defendant  did  not  intend  to  perform  Its 
contract.  He  wag  therefore  entitled  to  re- 
cover the  difference  between  the  contract 
price  and  the  market  price  of  cotton  of 
same  grade  called  for  in  the  contract  on  the 
day  he  ascertained  that  defendant  would  not 
perform  its  contract  Tbe  evidence  tending 
to  show  the  market  value  of  the  cotton  at 
tbat  time  is  not  very  satisfactory.  Plain- 
tiff testifies  tbat  tbe  cotton  be  bought  from 
the  factors  was  worth  11%  cents  per  pound. 
The  evidence  does  not  show  what  the  grade 
of  that  cotton  was;  but  plaintiff  alleged  in 
bis  complaint  "that  on  November  9,  1903,  In 
order  to  protect  himself  in  the  purchase  made 
from  defendants,  he  bought  In  for  the  account 
of  tbe  defendants  66  bales  of  middling  cot- 
ton at  and  for  the  price  of  11%  cents  per 
pound,  amounting  to  tbe  sum  of  $3,917.13." 

Tbe  answer  of  tbe  defendant  to  this  alle- 
gation of  the  complaint  is  as  follows:  "De- 
fendant further  denies  tbat  plaintiff  bought 
for  the  account  of  defendant  66  bales  of 
cotton  at  any  price  whatever."  It  will  be 
noticed  that  this  is  not  a  denial  that  the  de- 
fendant bought  66  bales  of  middling  cotton 
on  the  day  and  at  the  price  alleged  in  the 
complaint,  but  is  only  a  denial  tliat  the  cot- 
ton was  bought  for  the  account  of  defendant 
As  there  was  no  question  raised  by  the  plead- 
ings as  to  tbe  grade  of  this  cotton  wblcb 
plaintiff  alleged  that  he  purchased  after  de- 
fault of  defendant,  so  neither  party  asked 
the  plaintiff  while  he  was  on  the  witness 
stand  any  question  in  reference  to  the  grade 
of  this  cotton.  It  seems  to  have  been  as- 
sumed l>y  both  parties,  as  they  bad  tbe  right 
to  do  under  tbe  pleadings,  tbat  tbe  cotton 
purchased  by  plaintiff  was  middling  cotton. 
As  he  alleged  in  his  pleadings  tbat  be  bought 
middling  cotton  and  testified  on  the  stand 
tbat  this  cotton  was  worth  In  the  market 
on  that  day  11%  cents  per  pound,  we  must 
take  it  that  he  meant  to  say  that  middling 
cotton  was  worth  on  that  day  11%  cents 
per  pound  and  that  the  parties  so  understood. 
While,  as  before  stated,  the  evidence  on  that 
point  is  not  quite  satisfactory,  It  Is  suffi- 
cient to  sustain  the  verdict  of  tbe  Jury. 

Tbe  contention  that  tbe  charter  of  the  de- 
fendant does  not  permit  it  to  sell  cotton 
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for  future  delivery  Is  not  sustained  by  the 
proof.  That  was  a  matter  peculiarly  with- 
in the  knowledge  of  the  defendant,  but  It 
Introduced  no  evidence  to  sustain  this  alle- 
gation in  its  answer.  In  the  absence  of  any 
evidence,  it  will  not  be  presumed  that  the 
general  manager  of  the  defendant  made  this 
contract  without  authority. 
Judgment  affirmed. 

On  Rehearing. 

There  is  only  one  point  on  which  we  feel 
doubtful  as  to  the  correctness  of  our  for- 
mer decision  In  this  case;  and  tliat  is  wheth- 
er it  was  competent  for  the  plalntifF  to  in- 
troduce the  receipted  bill  of  Stuart  Gnynne 
&■  Co.  as  evidence  of  the  fact  that  plaintiff 
had  paid  llVi  cents  per  pound  for  the  66 
bales  of  cotton  purchased  by  him  from  that 
firm.  In  holding  as  we  did  in  the  former 
opinion  that  this  receipted  bill  was  competent 
evidence  of  the  fact  of  payment,  we  followed 
the  law  as  stated  In  Greenleaf  on  Evidence 
and  as  decided  in  the  following  cases  re- 
ferred to  In  the  opinion;  Sherman  v.  Cros- 
by, 11  Johns.  (N.  T.)  70;  Reed  v.  Rice,  26 
Vt.  171;  Greenleaf  on  Evidence  (12  Redfleld's 
Ed.)  {  120  and  note  to  section  147.i  These 
authorities  seem  to  uphold  the  admission  of 
sndi  evidence  as  a  part  of  the  res  gestie 
of  the  payment.  But  on  further  considera- 
tion of  the  question  we  are  of  the  opinion 
that  the  weight  of  authority,  as  well  ns  rea- 
son, Is  against  the  admission  of  receii.is  ex- 
ecuted by  persons  not  parties  to  the  action 
unless  it  be  shown  that  the  person  executing 
the  receipt  is  dead  or  beyond  the  Jurisdiction 
of  the  conrt;  and  this  was  not  shown  on  the 
trial  of  this  caae.  The  law  on  this  point 
is  thus  stated  In  a  late  work  on  evidence: 
"The  written  receipt  of  a  third  person  ac- 
knowledging the  payment  of  money  is  un- 
doubtedly a  statement  ot  a  fact  against  In- 


iTh«M  Motion*  ha-re  been  omitted  from  text  IStli 
Bdltlon  ot  Graenleat  on  BTldonca  and  traniforrod  to 
tb«  appondU  and  to  nolm. 


terest,  bat  it  cannot  be  received  •  •  • 
unless  the  receiptor  is  deceased  or  otherwise 
unavailable."  2  Wigmore  on  Evidence,  f 
1466;  Silverstein  v.  O'Brien,  165  Mass.  612, 
43  N.  B.  496;  Ferris  v.  Boxell,  84  Minn.  262, 
25  N.  W.  592;  Cutbush  v.  Gilbert,  4  Serg. 
&  R.  (Pa.)  661.  But,  although  we  have  con- 
cluded that  the  admission  of  the  receipt  exe- 
cuted by  a  person  not  a  party  to  the  action 
was  Improper,  d  majority  of  the  court  are  of 
the  opinion  that  no  prejudice  resulted  for  the 
reason  that  in  their  opinion  Its  only  effect 
was  to  show  the  price  paid  by  the  plaintiff  for 
the  cotton  in  Memphis,  which  fact  was  shown 
by  the  undisputed  testimony  of  the  plaintiff 
himself.  As  other  undisputed  evidence 
shows  the  same  fact  shown  by  the  receipt, 
a  majority  of  the  court  are  of  the  opinion 
that  the  admission  of  the  receipt  was  liarm- 
less  error. 

But  Judge  WOOD  and  myself  are  not  able 
to  concur  in  this  ruling,  for  In  our  opinion 
there  is  nothing  to  show  that  the  marlcet 
price  of  middling  cotton  on  the  day  Cohn 
purchased  the  65  balee  was  as  high  as  11% 
cents  per  pound,  except  the  testimony  of 
Cohn  and  this  receipt  There  Is  other  evi- 
dence that  tends  to  show  that  the  price  of 
middling  cotton  about  that  time  was  less 
than  the  price  named.  Under  such  circum- 
stances we  are  not  able  to  say  that  the  in- 
troduction of  this  receipt  was  liarmless  er- 
ror. It  was  read  to  the  Jury  as  evidence 
of  the  facts  stated  therein,  and  it  seems 
to  us  that  the  natural  inference  Is  that  It 
bad  some  weight  with  the  Jury  in  deciding 
the  question  as  to  wliat  the  market  value 
of  the  cotton  was  at  that  lime.  Silverstein 
T.  O'Brien,  165  Mass.  612,  43  N.  B.  496.  For 
these  reasons,  we  think  that  the  Jndg 
ment  should  be  reversed  and  a  new  trial 
ordered,  unless  a  remittitur  be  entered. 

But  as  before  stated,  the  majority  of  the 
court  think  otherwise,  and  on  the  whole  case 
they  are  of  the  opinion  that  the  motion 
should  be  overruled.    It  Is  so  ordered. 
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GRANT  V.  HATHAWAY. 

(Kansas    City    Court   of    Appeals.      Missouri. 
June   4,   1906.) 

1.  TBOVEB    and    CONVBBSIOiN— Ownkbsuip    oi 

OooDB — SumcrENCT  or  Allegation. 

In  an  action  by  an  administrator  for  the 
ooBveraion  of  goods  dalmed  to  liave  been  owned 
hj  Intestate,  an  allegation  that  intestate,  at 
the  time  of  hia  death,  was  "seised  and  possessed" 
of  the  property,  was  sufficient  as  an  allegation 
of  ownership. 

[EM.  Note. — For  clises  in  point,  see  vol.  47, 
Cent  Dig.  Trover  and  Conversion,  |  197.] 

2.  EVIDKNCE  — Valttb  OJ- Pbopbbtt  — Troveb 

AND     CONVEBSIOR. 

In  an  action  for  the  conversion  of  mules, 
evidence  of  what  was  paid  for  the  mules  eleven 
months  before  they  were  converted  was  no  evi- 
dence of  their  value  at  the  time  of  the  con- 
version. 

[Ed.  Note — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  260^  293.] 

S.  Administbatobs  —  Actions  —  Issues    and 
Pboof. 

In  an  action  by  an  administrator  for  the 
conversion  of  property  belonging  to  his  de- 
cedent, failure  to  prove  an  allegation  that  de- 
cedent left  a  will  was  not  fatal,  since  plaintiff 
did  not  derive  his  title  from  the  will. 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  B.  W.  Grant,  as  administrator, 
against  Charles  A  Hathaway.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

N.  D.  Ttinrmond  and  J.  W.  Tinclier,  for 
appellant  David  H.  Harris  and  Robert  Mc- 
Pheeters,  for  respondent. 

BROADDUS,  P.  J.  The  plaintiff,  as  admin- 
istrator of  the  estate  of  D.S.  W.  Hathaway, 
iustitated  suit  against  the  defendant  on  two 
counts.  The  first  is  In  the  nature  of  a  replev- 
in for  certain  personal  property,  and  the  sec- 
ond for  the  conversion  of  the  same  property. 
Before  the  case  was  Anally  submitted  to  the 
Jury,  the  plaintiff  took  a  nonsuit  as  to  the 
first  count,  and  the  cause  was  submitted  on 
the  second  count  The  finding  and  Judg- 
ment were  for  the  plaintiff,  from  wMch  de- 
fendant appealed. 

The  defendant  has  renewed  in  this  court 
the  contest  be  waged  in  the  trial  court  as 
to  the  Inconsistency  of  the  two  counts,  but 
as  the  first  is  no  longer  In  the  case,  his  argu- 
ment has  no  longer  any  force.  The  second 
count  of  the  petition  alleges  that  the  deceas- 
ed, D.  S.  W.  Hathaway,  at  the  time  of  bis 
rieatb,  was  seised  and  possessed  of  six  mules, 
two  sets  of  harness,  one  buggy,  a  lot  of  farm- 
ing utensils,  and  hay  and  com,  all  of  the 
value  of  $1,502.  Following  this  allegation  the 
l>etition  states  that:  "The  defendant,  being 
ill  possession  of  said  goods,  chattels  and  per- 
sonal property,  disposed  of  the  following 
portions  of  tlic  same,  to  wit,  two  mules  of  the 
value  of  f2S0.  and  corn  and  bay  of  the  value 
of  $600,"  etc.  The  defendant  also  contends 
that  the  allegation  in  said  count  that  the 
deceased,  at  the  time  of  bis  death,  "was  seis- 
ed and  {losscssed."  of  the  property  is  not  a 
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sufficient  statement  of  ownership.  The  word 
"possessed,"  in  the  sense  in  which  it  was 
used,  means  "owned";  that  is,  that  the  de- 
ceased was  the  owner  of  the  goods  at  the 
time.  Words  &  Pbrases  Defined,  vol.  6,  p. 
5463.  "Seised"  means  possession  and  owner- 
ship in  the  sense  used.  Id.,  vol.  7,  p.  63d6. 
We  do  not  think  the  point  well  taken,  as  tbo 
words  used  are  sufficient  to  constitute 
an  averment  of  ownership.  The  undis- 
puted facts  are  that  in  the  latter  part  of 
the  year  1903,  or  the  beginning  of  the  next 
year,  D.  S.  W.  Hathaway,  an  old  man,  came 
from  the  state  of  Iowa  and  bought  a  tract 
of  land  known  as  the  "Henry  Tyler  land," 
containing  120  acres,  and  It  was  conveyed 
to  bim.  Soon  thereafter,  he  bought  another 
tract  adjoining  the  Tyler  land  containing  160 
acres,  which  he  caused  to  be  conveyed  to  the 
defendant,  and  he  then  bad  defendant  to 
convey  40  acres  of  the  last-named  tract  to 
David  S.  W.  Hathaway;  that  being  not  only 
the  name  of  deceased,  but  also  of  a  little 
son  of  tbe  defendant  There  was  evidence  to 
the  effect  that  deceased  always  signed  hb 
name  "D.  S.  W.  Hathaway"  and  went  by 
the  name  of  Stanley  among  bis  old  friends, 
and  was  never  called  David,  while  his 
grandson  was  called  by  deceased  and  others 
David.  But  there  was  direct  testimony  to 
the  effect  that  D.  S.  W.  Hathaway,  Sr.,  was 
Intended  as  tbe  grantee.  There  was  a  bal- 
ance of  (1,600  of  the  purchase  price  unpaid 
on  the  residue  of  the  100-acre  tract  to  secure 
which  defendant  executed  a  deed  of  trust 
The  deceased  placed  defendant  In  the  house 
on  the  Tyler  farm  and  employed  a  man  by 
tbe  name  of  Hughes  to  work  on  tbe  farm  and 
board  defendant  and  his  son;  tbe  defendant 
being  a  widower.  At  tbe  same  time,  deceas- 
ed bought  four  work  mules,  for  which  he  paid 
$550,  and  sent  them  to  the  farm  by  said 
Hughes.  About  tbe  same  time,  defendant 
bought  two  mules,  for  which  his  father  paid 
$282.50.  There  was  no  house  on  defendant's 
land,  nor  on  the  40-acre  tract  mentioned.  The 
defendant  took  possession  of  the  mules  and  all 
tbe  land  mentioned,  and  cultivated  10  or  12 
acres  in  com  on  the  10  acres  and  from  30  to 
40  acres  in  corn  on  the  Tyler  tract  and  cut 
hay  from  both  the  latter  and  tbe  40-acre 
tract  Deceased  sent  some  farm  machinery 
from  his  home  In  Bloomfleld,  Iowa,  to  the 
farm,  and  during  the  summer  he  gave  de- 
fendant several  checks  for  money,  and  paid 
said  Hughes  for  bis  work,  except  one  pay- 
ment of  $99  paid  by  defendant  out  of  the 
proceeds  of  a  sale  of  one  of  stild  mules  made 
by  bim.  In  the  sale  of  this  mule,  defendant 
represented  tbnt  he  was  acting  by  the  author- 
ity of  tbe  deceased.  On  August  21,  1903, 
defendant  sold  another  one  of  tbe  mules,  as 
he  claimed,  by  authority  of  deceased.  D.  S. 
W.  Hathaway  died  August  25,  1903.  In  a 
short  time  after  bis  death,  a  Mr.  McConnell, 
who  bad  been  appointed  administrator  of  his 
estate,  went  to  Callaway  county  for  the  pur- 
pose of  looking  after  decedent's  property.    He 
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took  an  Inventory  of  decedent's  property,  In 
wbich  was  Included  only  two  mules,  but  he 
did  not  desl^ate  which.  At  that  time,  de- 
fendant claimed  the  mules,  the  com  and  hay 
grown  on  the  40  acres  deeded  to  David  S.  W. 
Hathaway,  and  half  of  the  hay  and  com 
grown  on  the  Tyler  tract.  In  December,  one 
of  the  mules  died.  In  Febraary,  plaintiff 
was  appointed  by  the  Callaway  coonty  pro- 
bate court  administrator  of  the  estate. 
Whereupon  he  proceeded  to  take  an  Inventory 
of  the  property,  at  which  time  defendant 
claims  he  delivered  to  plaintiff  his  share  con- 
sisting of  the  crops,  320  bushels  of  com  being 
one-third  of  the  crop  grown,  and  one-half  of 
the  hay,  which  plaintiff  received  and  sold. 
The  evidence  did  not  show  which  two  of 
the  six  mules  were  sold  by  defendant  daring 
the  lifetime  of  bis  father.  One  died  after- 
wards, leaving  three,  one  of  which  was  con- 
ceded to  belong  to  the  defendant  The 
plaintiff  recovered  for  the  value  of  two,  but 
there  Is  nothing  to  show  which  two.  There 
was  no  evidence  as  to  the  value  of  the  mules 
at  the  date  of  their .  alleged  conversion  In 
February,  1904.  And  the  only  evidence  of 
value  that  could  have  been  considered  by  the 
^ury  was  the  price  paid  for  them  In  March, 
1903,  eleven  months  previously. 

The  defendant  objects  to  the  fourth  Instruc- 
tion given  on  behalf  of  the  plaintiff,  for  the 
reason  that  there  was  no  proof  of  the  value 
of  the  mulee.  The  objection  is  well  taken. 
Whereas,  proof  of  value  of  converted  prop- 
erty ought  not,  it  is  said,  be  confined  to  the 
very  time  of  the  conversion,  but  evidence 
tending  to  prove  its  value  within  a  reasonable 
time  before  or  after  its  conversion  is  compe- 
tent evidence  of  value.  Deane  v.  Houser,  83 
Mo.  App.  009.  It  seems  to  us,  proof  of  the 
purchase  eleven  months  prior  to  the  date  of 
conversion  would  not,  standing  alone,  be  any 
evidence  whatever  upon  the  issue.  The  other 
objection  to  the  Instruction  is  that  the  peti- 
tion shows  on  Its  face  that  the  suit  Is  for  the 
value  of  two  mules  that  had  been  sold  dur- 
ing the  lifetime  of  the  senior  Hathaway.  If 
it  does,  we  have  been  unable  to  detect  It, 
bat  we  are  of  the  opinion  that  It  does  not 
The  petition  claims  that  defendant  converted 
five  mules  bought  from  two  different  parties. 
All  the  six  mules  were  bought  from  these 
two  parties,  and  how  the  defendant  can, 
under  the  statement,  make  his  contention 
good  Is  beyond  our  comprehension. 

The  plaintiff  alleges  that  Hathaway,  St., 
died  testate,  but  he  offered  no  proof  of  the 
fact  Whether  the  provisions  of  the  will 
would  have  anything  to  do  with  this  contest, 
we  cannot  of  course,  tell;  but  if  it  was  a  nec- 
essary allegation,  it  was  necessary  to  prove  it 
However,  as  the  plaintiff  did  not  derive  his 
authority  by  will,  but  by  the  order  of  the  pro- 
bate court  the  failure  of  proof  In  that  respect 
was  not  fatal  to  plaintiff's  case. 

We  find  no  other  error  in  the  case,  and,  as 
it  will  have  to  be  reversed  for  the  error  In  refus- 


ing plalntUTa  fourth  Instruction,  we  suggest 
that  if  there  is  to  be  a  retrial,  plaintiff  should 
amend  his  petition  and  Include  all  the  nec- 
essary averments  In  one  count  without  re- 
ferring to  the  abandoned  count 
Reversed  and  remanded.    All  concur. 


WALKER  V.  WALKER. 

(St    Lonis   C!oart   of   Appeals.      Missonrl. 
May  22,  1906.) 

Affkaii— Obdeb  Rbuandino  Catjbx  to  Jus- 
tice's Court— AppBALABiLixy. 

Under  Rev.  St  1809,  |  806,  aathoricing 
appeals  from  any  final  judgment,  an  order  of  the 
circuit  court  remanding  a  cause  transferred  to 
it  by  a  justice  of  the  peace,  entered  under  the 
authority  of  section  3951,  anthorizing  the  cir- 
cuit court  to  remand  to  the  justice  a  cause 
which  has  been  transferred  as  Involving  title 
to  land,  where  the  court  is  of  the  opinion  that 
the  statement  filed  does  not  show  that  title 
is  in  issue,  is  not  a  final  judgment  and  is  not 
appealable. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Jas.  E.  Hazell,  Judge. 

Action  by  David  Walker  against  John  A. 
Walker.  From  an  order  overruling  a  motion 
for  a  rehearing  of  an  order  remanding  a 
cause  to  a  justice  of  the  peace,  defendant  ap- 
peals.   Appeal  dismissed. 

B.  B.  C!ahoon  and  D.  N.  Tessereau,  for  ap- 
pellant R.  A.  Anthony  and  H.  Clay  Marsh, 
for  respondent 

600DB,  J.  Plaintiff  Instituted  this  replev- 
in action  to  obtain  possession  of  six  and  one- 
half  stacks  of  timothy  hay,  alleged  to  be 
standing  in  two  fields  on  plaintiff's  farm  oa 
the  St  Francis  river,  In  Polk  township,  Madi- 
son county.  The  locations  of  the  different 
stacks  were  more  definitely  indicated  by 
statements  in  the  complaint  A  replevin 
bond  in  due  form  accompanied  the  complaint, 
and  on  the  filing  of  the  two  documents  the 
Justice  of  the  peace  Issued  an  order  for  the 
delivery  of  the  properly  and  a  summons, 
both  of  which  were  served,  the  bay  being 
taken  from  the  possession  of  defendant  pur- 
suant to  the  order  of  delivery,  and  turned 
over  to  plaintiff.  Defendant  filed  a  paper 
styled  "Answer,  Plea  of  Title,  and  Counter- 
claim" before  the  Justice.  This  pleading  ad- 
mitted the  hay  to  be  of  the  value  alleged  in 
the  petition,  denied  every  other  aliegatioa 
therein,  averred  that  defendant  had  been 
damaged  by  the  taking  and  detention  of  the 
hay  in  the  sum  of  $200,  for  which,  with  costs, 
be  asked  judgment  against  plaintiff  and  the 
sureties  on  the  latter's  replevin  bond.  After 
pleading  those  matters,  the  answer  set  up 
facts  going  to  show  that  the  equitable  estate 
in  the  farm  where  the  hay  was  grown  and 
harvested  was  vested  in  the  defendant  The 
substance  of  the  facts  alleged  regarding  the 
ownership  of  the  farm  are  that  in  February, 
1801,  plaintiff  gave  to  defendant,  who  Is 
plaintiff's  son,  the  entire  right,  title,  and  in- 
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terest  In  the  fann  which  plaintiff  held,  put 
defendant  In  full  and  complete  posseaslon  In 
consideration  of  love  and  affection,  and  In 
fnrther  consideration  of  past  valuable  serr* 
Ice  roidered  by  defendant,  and  agreed  If  de- 
fendant wonld  go  Into  possession  of  the  real 
estate,  clear,  fence,  cnltlTate,  live  on,  and  Im- 
prove the  same,  that  defendant  should  have 
and  own  the  said  farm,  and  that  It  would 
be  conveyed  to  defendant  as  soon  as  plaintiff 
secured  a  pension  from  the  United  States 
Government  and  paid  certain  debts  he  owed; 
that  plaintiff  afterwards,  and  prior  to  the  In- 
Btltntlon  of  this  action,  secured  the  pension, 
and  with  defendant's  assistance  paid  off  his 
debts.  It  is  averred  that,  pursuant  to  this 
agreement,  defendant  took  possession  of  the 
farm,  cleared  a  portion  of  It,  and  erected  Im- 
provements on  It,  which  are  stated,  and  the 
cost  of  each;  the  total  expense  being  con- 
siderable. It  Is  averred  further  that  thereby 
defendant  became  entitled  to  have  the  farm 
conveyed  to  him,  but  plaintiff  had  refused  to 
convey  It.  The  paragraph  concluded  with  a 
prayer  that  the  cause  be  transferred  by  the 
Justice  of  the  peace  to  the  circuit  court  for 
hearing  and  final  determination,  and  that 
the  latter  court  compel  plaintiff  to  specifically 
vertoma  his  agreement  regarding  the  farm, 
and  convey  to  defendant  all  plalntUTs  right, 
title,  interest,  and  estate  therein,  and  be- 
sides render  Judgment  against  plaintiff  and 
tils  sureties  for  the  value  of  the  hay.  An- 
other paragraph  of  the  answer  filed  with  the 
Justice  described  the  farm  on  which  the  hay 
was  raised,  stated  the  extent  of  Interest  In 
the  estate  plaintiff  originally  acquired  from 
hia  grantor,  set  up  that  plaintiff  still  claims 
some  title,  estate,  and  Interest  in  the  farm, 
tlie  nature  of  which  Is  unknown  to  defend- 
ant, except  that  the  claim  Is  adverse  to  de- 
fendants title,  and  prayed  the  court  to  as- 
certain, determine,  and  adjudge  the  extent 
(tf  the  respective  Interests  of  plaintiff  and 
defendant  The  answer  was  verified  by  de- 
fendant's affidavit  When  the  answer  and 
plea  of  title  was  filed,  the  Justice  made  an 
order  transferring  the  cause  to  the  circuit 
court  for  the  reason  that  the  title  to  real 
estate  was  Involved  In  It  Afterwards  plain- 
tiff filed  a  motion  In  the  circuit  conrt  to 
quash  "the  answer  filed  by  defendant  and 
remand  the  cause  to  the  justice  of  the  peace 
for  trial."  This  motion  alleged  that  the 
circuit  court  had  no  jurisdiction  of  the  cause, 
which  had  been  improperly  certified  to  it  by 
the  justice  of  the  peace;  that  as  the  cause 
was  one  in. replevin  to  tr^  the  titles  of  the 
parties,  It  could  not  be  converted  by  defend- 
ant's answer  into  an  equitable  action  looking 
to  a  decree  of  title  to  real  estate,  and  that 
in  an  action  of  replevin  originating  In  a  jus- 
tice's court  the  question  of  title  to  real  es- 
tate cannot  be  raised  by  answer  or  otherwise. 
On  the  hearing  of  the  motion  the  circuit 
conrt  sustained  It  and  ordered  the  cause  re- 
jnanded  to  the  Justice  of  the  peace.    An  ex- 


ception was  saved  to  this  order,  a  motion 
for  rehearing  filed  and  overruled,  and  defend- 
ant appealed  to  this  court 

Plaintiff  Insists  that  the  order  of  the  cir- 
cuit court  remanding  the  cause  to  the  Jus- 
tice of  the  peace  for  trial  was  not  appealable, 
and,  If  this  proposition  Is  correct  we  have 
no  Jurisdiction  to  determine  any  other  ques- 
tion presented  In  the  briefs.  One  section  of 
the  statutes  regulating  the  practice  before 
justices  of  the  peace  provides  that,  if  the 
title  to  real  estate  shall  be  put  in  issue  by  a 
verified  pleading,  or  if  It  appears  to  the  satis- 
faction of  the  justice  to  be  an  Issue,  be  shall 
make  an  entry  of  the  fact  in  his  docket,  and 
certify  the  cause  and  transmit  all  papers 
therein  to  the  clerk  of  the  circuit  court  of  the 
county,  which  court  shall  be  possessed  of  the 
cause,  and  proceed  therewith  without  regard 
to  the  amount  in  controversy  or  any  error  In 
certifying  It  Certain  cases  are  excepted 
from  the  operation  of  the  statute,  but  a 
replevin  action  is  not  one  of  them.  The  sec- 
tion contains  a  proviso  that  on  five  days'  no- 
tice the  judge  of  the  circuit  court  may  re- 
mand to  the  Justice  a  cause  which  has  been 
transferred  as  Involving  the  title  to  land, 
if  in  the  judge's  opinion  the  statement  filed 
as  provided  In  the  section  does  not  show  the 
title  to  real  estate  to  be  In  Issue.  Rev.  St. 
1809,  I  8951.  By  the  "statement"  mentioned 
in  the  last  clause  of  the  section  we  understand 
the  verified  pleading  attempting  to  put  in 
Issue  the  title  to  real  estate.  This  statement 
In  the  present  case  consisted  of  defendant's 
pleading  s^led  "Answer,  Plea  of  Title,  and 
Counterclatm."  The  motion  to  remand  was 
seasonably  filed,  and  the  remanding  order 
was  entered  on  an  inspection  of  defendant's 
answer.  It  IB  to  be  presumed  tliat  this  rul- 
ing was  made  because,  In  the  opinion  of  the 
circuit  Jndge,  the  answer  did  not  show  the 
title  to  real  estate  to  be  an  Issu&  In  our 
opinion  the  order  of  remand  was  not  appeal- 
able, The  extent  of  the  right  of  appeal  from 
an  order  or  Judgment  of  the  circuit  court  is 
defined  In  section  806  of  the  Statutes. 
The  statutory  ground  on  which  the  right 
of  appeal  In  this  Instance  is  claimed  is 
that  the  <Hrder  to  remand  was  a  final  judg- 
ment We  think  it  was  interlocutory,  for  the 
issues  were  not  determined  or  the  rights  of 
the  parties  settled  by  it  The  most  analo- 
gous precedents  we  have  found  are  the  deci- 
sions of  the  federal  courts  regarding  the 
right  of  appeal  from  an  order  of  a  circuit 
court  of  the  United  States  remanding  to  a 
state  court  a  cause  which  had  been  removed 
from  the  state  tribunal  to  the  national  one. 
There  have  been  some  fiuctuatlons  In  the  leg- 
islation by  Congress  on  this  subject  but, 
prior  to  the  enactment  of  any  statute  reg- 
ulating the  right  of  appeal  from  such  an  or- 
der, it  was  determined  by  the  Supreme  Court 
of  the  United  States  that  the  order  was  not  a 
final  judgment  and  hence  no  appeal  would 
He.    Railroad  Co.  v.  Wiswall,  90  U.  S.  (23 
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WalL)  507,  23  L.  Ed.  103;    Black's  DiUon, 
Removal  of  Causes  (1898  Ed.)  i  223. 
The  appeal  U  dismissed.    All  concur. 


BWART  et  al.  v.  YOUNG. 

(St    Louis    Court    of    Appeals.      MissoarL 
Mar  22,  1906.) 

1.  New   Trial  —  Objectionb  to   Petitiom  — 

SurFTClENCT. 

Where,  in  an  action  founded  on  a  written 
memorandum,  the  i>etition  contained  a  copy  of 
tho  memorandum  and  there  was  no  demurrer 
filed  thereto,  an  objection  that  the  writing  was 
insufficient  to  talce  the  contract  out  of  the 
statute  of  frauds,  first  raised  on  the  motion 
lor  new  trial,  came  too  late  to  be  available 
ns  a  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Oent.  Dig.  New  Trial,  H  87,  38.] 

2.  Brokers— CoMuissioNS—CoNSTBUCTioN  of 

OONTBAOT. 

An  owner  employed  a  brolcer  to  procure 
a  purchaser  for  a  tract  of  land.  The  brolcer, 
with  the  owner's  consent,  employed  a  third  per- 
son to  assist  in  procuring  a  purchaser.  The 
owner  thereon  executed  an  agreement  reciting 
that  the  broker  and  the  third  person  were  to  re- 
ceive any  amount  above  $17,000  for  the  whole 
tract.  A  purchaser  agreed  to  take  a  part 
of  the  tract  at  $20,000.  The  owner  paid  the 
broker  his  commission,  receiving  a  receipt  in 
full.  Held,  that  the  third  person  was  entitled 
to  a  half  of  the  land  remaining  unsold,  but 
not  to  any  part  released  to  the  owner  by  the 
broker  by  his  receipt  in  full. 

Appeal  from  Circuit  Court,  Wayne  County; 
E.  M.  Dearing,  Judge. 

.^!tlon  by  E.  P.  Ewart  and  others  against 
John  W.  Yoimg.  From  a  Judgment  for  plaln- 
tiffs,  defendant  appeals.  ModlQ^  and  af- 
firmed. 

S.  R.  Durham,  for  appellant  M.  R.  Smith, 
for  respondents. 

BLAND,  P.  J.  In  1006  the  defendant  owned 
an  1,800-acre  tract  of  land,  in  Wayne  county, 
Mo.,  about  800  acres  of  which  wns  In  cultiva- 
tion, and  840  acres,  or  thereabout.  He  In  the 
hills  and  are  unsuitable  for  cultivation.  Be- 
ing desiroua  of  selling  the  trnct,'  defendant 
appointed  Mrs.  H.  O'Brien,  of  Ironton,  Mo., 
his  agent  to  sell  the  land  on  an  agreed  com- 
mission. Afterwards  Mrs.  O'Brien,  with  de- 
fendant's consent,  engaged  the  services  of 
plaintiff  Ewart  to  assist  her  In  finding  a 
purchaser,  agreeing  to  divide  the  commission 
evenly  with  him.  Without  the  knowledge  of 
Mrs.  O'Brien  or  defendant,  Ewart  called  on 
S.  E.  Newhouse,  a  land  agent  having  an  of- 
fice in  the  city  of  St.  Louis,  and  engaged  his 
services  to  assist  In  the  sale  of  the  land. 
Newhouse  found  a  purchaser  In  the  person  of 
Francis  Baldwin,  of  the  state  of  Iowa,  whom 
lie  turned  over  to  Ewart  Ewart  and  Bald- 
win went  to  Willlamsvilie,  where  the  land  Is 
situated,  and,  after  making  an  examination  of 
the  land,  Baldwin  agreed  to  take  840  acres  of 
the  tract  at  $20,000.  On  September  17,  1003, 
Young  and  wife  gave  Baldwin  their  written 
obligation  to  convey  the  840  acres  on  the  pay- 


ment of  the  purchase  price.  At  this  tbue  and 
before  the  signing  of  the  contract  to  convey, 
as  confirmatory  of  his  verbal  contract  to  pay 
a  commission  for  the  sale  of  the  land,  de- 
fendant signed  and  delivered  to  Ewart  the 
following  memorandum,  to  wit:  "Willlams- 
vilie, Mo.,  Sept  17,  1903.  I  hereby  confirm 
my  agreement  made  with  B.  P.  Ewart  and 
Mrs.  H.  O'Brien,  which  was  to  sell  and  deed 
to  them  or  to  any  party  designated  by  them 
my  farm  of  eighteen  hundred  acres  adjoining 
the  town  of  Willlamsvilie,  Wayne  county, 
Missouri,  for  the  sum  of  seventeen  thou- 
sand dollars,  any  amount  above  seventeen 
thousand  dollars  to  go  to  them  and  their 
agents  as  commission  for  making  the  sale. 
You  to  pay  any  Interest  that  may  accrue  on 
present  deed  of  trust  $7,000  before  March 
10,  1904,  when  land  Is  to  be  deeded.  [Signed] 
John  W.  Young."  After  the  sale  of  the  840 
acres  to  Baldwin,  It  seems  some  disagree- 
ment arose  betwen  Ewart  and  Mrs.  O'Brien 
In  respect  to  a  division  of  the  commission. 
Ewart  claimed  that  Newhouse  was  entitled  to 
one-third  of  the  commission.-  Mrs.  O'Brien 
objected  to  sharing  the  commission  with  New- 
house  and,  on  Jtme  17,  1904,  received  from 
Young  $1,200  and  receipted  him  In  full  for 
her  share  of  the  commission.  Ewart  paid 
the  interest  on  the  $7,000  mortgage,  as  lie 
agreed  to  do,  and  there  is  no  dispute  about  the 
amount  of  money  due  as  commission  on  the 
sn  le.  Ewart  contends  that  under  the  contract 
defendant  was  bound  to  convey  to  him,  or  to 
any  person  he  might  designate,  not  only  the 
land  sold  to  Baldwin,  but  also  the  balance  of 
the  tract,  and  demanded  of  defendant  a  deed 
to  the  land  not  conveyed  to  Baldwin.  De- 
fendant refused  to  comply  with  this  request 
and  -the  suit  Is  to  recover  the  value  of  the 
unsold  land,  shown  by  the  evidence  to  be 
worth  from  $1  to  $3  per  acre.  Defendant  tes- 
tified that  It  was  expressly  agreed  and  un- 
derstood between  himself  and  Ewart  at  the 
time  the  sale  was  made  to  Baldwin,  and  after 
he  had  given  Ewart  the  written  memorandum 
of  the  contract,  that  he  was  to  retain  the  Inml 
not  included  In  the  sale  to  Baldwin.  Ewart 
denied  that  any  such  agreement  was  made. 
The  issues  were  submitted  to  the  court  l)y 
agreement  of  the  parties.  The  court  found 
the  Issues  against  Mrs.  O'Brien,  but  In  favor 
of  the  plalntifl!  and  assessed  his  damages  at 
$840.  No  declarations  of  law  were  asked  or 
given. 

1.  Defendant  contends  that  as  the  suit  is  on 
a  contract  for  the  sale  and  conveyance  of 
lands,  the  written  memorandum  of  the  con- 
tract Is  insufficient  to  take  It  out  of  the  stat- 
ute of  frauds,  and  for  this  reason  plaintiff 
cannot  recover.  The  petition  contained  a 
copy  of  the  memorandum  agreement  There 
was  no  demurrer  filed,  nor  was  the  writing 
objected  to  as  evidence  when  oflTered  on  the 
trial.  The  point  that  the  writing  is  insuffl- 
clent  to  take  the  contract  out  of  the  statute 
of  frauds  was  not  raised  on  the  trial.  It  was 
raised  for  the  first  time  after  Judgment,  In 
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tbe  motion  for  new  trial.  The  ofBce  of  a  mo- 
tion for  new  trial  Is  to  call  the  attention  of 
the  court  to  errors  that  intervened  on  the 
trial,  not  to  raise  new  points  or  to  inject  ot>- 
Jections  and  exceptions  that  should  hare  been 
made  and  saved  on  the  trial  of  the  case.  The 
objection  to  the  sufllclency  of  the  writing, 
therefore,  came  too  late  to  be  available  as  a 
defense,  and  the  defendant  will  be  held  bound 
by  the  conduct  he  adopted  on  the  trial  of  tbe 
case.  Benton  Land  Co.  v.  Zeltler,  182  Mo.  261, 
81  S.  W.  193,  70  L.  R.  A.  94;  Meyer  Bros. 
Drug  Co.  V.  Bybee,  170  Mo.  354,  78  S.  W.  679; 
Dice  T.  Hamilton,  178  Mo.  81,  77  S.  W.  299; 
Gayle  v.  Missouri  Car  &  Foundry  Co.,  177 
Mo.  427,  76  S.  W.  987;  MacDonald  v.  Tltt- 
mann,  96  Mo.  App.  636,  70  8.  W.  502;  He- 
uian  ▼.  Larkin,  108  Mo.  App.  392,  83  8.  W. 
1019. 

2.  Tbe  court  made  a  special  finding  that 
tbe  land  was  worth  $840;  also  that  Mrs. 
O'Brien  bad  been  paid  her  commission  In  full. 
The  evidence-  Is,  that  tbe  commission  was  to 
be  equally  divided  between  Mrs.  O'Brien 
and  Bwart.  Mrs.  O'Brien  bad  tbe  right  to  re- 
linquish her  claim  or  Interest  In  the  land  to 
tbe  defendant,  and  she  did  this  as  effectually 
by  tbe  receipt  she  gave  him  as  If  she  had  giv- 
en bim  a  formal  release.  Her  interest  in  the 
land  was  not  transferred  to  Ewart,  but  was 
surrendered  to  tbe  defendant,  and  there  is  no 
reason  or  Justice  in  awarding  plaintiff  the  full 
value  of  tbe  land  as  damages.  He  Is  only  en- 
titled, under  the  evidence,  to  one-half  of  its 
value. 

Therefore  it  is  considered  that,  unless  with- 
in 10  days  from  tbe  date  of  the  filing  of  this 
opinion  tbe  plaintiff  remit  in  writing  $420  of 
bis  Judgment,  tbe  Jndgment  will  be  reversed 
and  the  cause  remanded;  if  n  timely  remitti- 
tur Is  filed,  tbe  Judgment  will  be  afiSrmed  for 
$420.     All  concur. 


F?CHLET    V.    SPRINGFIELD   TRACTION 
CO. 

(St.    Lonia    Court    of    Appeals.    Missouri. 
May  8,   1906.)     ' 

1.  Strbbt  Railkoads— Collision  with  Vehi- 
cle—Neqlioence  OF  Dbiver— Failubb  to 
Look  and  Listen. 

Where,  In  an  action  for  Injuries  to  a  ve- 
bide  passenger  in  collision  with  a  street  car, 
the  driver  of  the  vehicle  testified  that  he  did  not 
look  for  a  car  until  his  horse  was  in  tbe  very 
act  of  stepping  over  tbe  nearest  rail  of  the 
track  in  which  the  car  that  struck  the  vehicle 
itu,  when  it  was  too  late  to  avoid  a  collision 
by  stopping  his  horse,  he  was  guilty  of  negli- 
gence In  failing  to  look  and  listen  before  at- 
tempting to  cross  the  track. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  Sg  214,  215.] 

2.  NEOUOENCK— lUFTTTEn  Neolioence — Dbiv- 
IB  or  Vehiolb— Injuries  to  Passenoeb. 

Where  plaintiff,  who  was  injured  in  a  col- 
lision between  a  buggy  and  a  street  car,  was 
riding  in  the  buggy  at  the  driver's  invitation, 
tile  negligence  of  the  driver  was  not  imputable 
to  piaintiflC,  though  tbe  driver  was  not  in  the 


employ  of  a  common  carrier  engaged  in  convey- 
ing plaintiff  as   a  passenger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.   Negligence,   §§  147-150.) 

8.  Stbkbt  RAn.BOADS— Collision  with  Ve- 
hicle —  Injubt  TO  Passenoeb  —  Contbibu- 
TOBT    Negligence. 

Plaintiff  was  invited  by  P.  to  ride  with  him 
In  a  covered  vehicle,  and  was  injured  by  a  col- 
lision between  the  vehicle  and  a  street  car 
as  P.  was  driving  across  the  tracks.  P.  took 
no  precaution  which  could  be  effective  to  pre- 
vent a  collision  with  the  car  as  he  drove  on 
the  track,  and  plaintlffj  though  aware  of  this. 
did  nothing  to  ascertam  either  the  proximity 
of  tbe  tracks  or  the  danger  of  a  collision  from 
the  approaching  car.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence  in  doing  noth- 
ing personally  to  insure  bis  safety. 

4.  Neolioence  —  CoNTBiBUTOBT  Negligence 
—Pleading — Issues  and  Pboof. 

Where,  in  an  action  for  negligence,  tbe 
only  answer  remaining  in  the  record  after  tbe 
issues  were  made  up  consisted  of  a  general 
denial,  plaintiff's  contributory  negligence  was  no 
defense  unless  the  testimony  he  introduced  so 
clearly  showed  that  he  was  negligent  in  a  man- 
ner contributing  to  the  accident  that  the  court 
would  have  been  warranted  In  denying  him 
relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37. 
Cent.  Dig.  Negligence,  g§  201,  202.] 

5.  Pleading— Issues  and  Pboof. 

Where  an  action  for  injuries  was  based 
on  common-law  negligence,  and  no  violation 
of  a  city  ordinance  was  alleged,  the  court  did 
not  err  in  excluding  an  ordmance,  offered  by 
plaintiff,  which  he  claimed  defendant  had  vio- 
lated. 

Appeal  from  Circuit  Court,  Greene  Comity; 
Jas.  T.  Neville,  Judge. 

Action  by  Joseph  Fecbley  against  the 
Springfield  Traction  Company.  Judgment  for 
defendant    Plaintiff  appeals.    Aflanned. 

A.  H.  Wear  and  White  &  McCammon,  for 
appellant.  Delaney  &  Delaney,  for  re- 
spondent 

GOODE,  J.  Appellant  was  Injured  by  the 
collision  of  a  street  car  operated  by  respond- 
ent's employes  with  a  buggy  In  which  he  was 
riding,  and  instituted  this  action  to  recover 
damages.  The  petition  charges  that  the  cas- 
ualty was  caused  by  the  negligent  operation 
of  the  car  witliout  specifying  particularly  the 
acts  of  negligence.  The  accid«it  occurred  In 
tbe  city  of  Springfield,  Mo.,  on  Commercial 
street,  an  east  and  west  thoroughfare,  at  a 
point  In  the  block  between  Boonville  and 
Campbell  streets,  two  north  and  south  thor- 
oughfares. We  shall  state  tbe  facta  accord- 
ing to  tbe  testimony  for  tbe  appellant  Fecb- 
ley was  riding  in  a  one-horse  buggy  belonging 
to  a  man  named  Pierce,  and  driven  by  the 
latter.  Tbe  day  was  rainy  and  tbe  curtains 
of  the  buggy  were  down.  An  election  was  in 
progress  and  Pierce  bad  voted  early  in  tbe 
morning  at  a  polling  place  on  the  south  Bide 
of  town.  He  was  interested  in  a  candidate 
for  tbe  office  of  sheriff,  and  endeavored  to 
Induce  appellant  to  vote  for  that  candidate. 
Appellant  was  not  acquainted  with  the  man 
and  alleged  this  fact  as  a  reason  for  not 
voting  for  him.    Pierce  offered  to  take  appel- 
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lant  to  the  nortb  side  of  the  dty  and  make 
htm  acquainted  with  the  candidate,  InvitinK 
Fecbley  to  ride  over  In  his  buggy.  Fechley 
accepted  the  InTltatlon,  got  Into  the  buggy, 
and  the  two  proceeded  northward  on  Boon- 
vlUe  street  Pierce,  who  was  driving,  was 
seated  on  the  left  side  of  the  bnggy,  and  Fech- 
ley on  the  right  side.  When  they  reached 
the  Intersection  of  BoonTllIe  and  Commer- 
cial streets,  they  tamed  west  along  the  south 
side  of  the  latter  street  Parallel  car  tracks 
ran  along  Commercial  street  covering  a  space 
in  the  center  of  about  14  feet  The  drive- 
way between  the  curbs  was  about  52  feet 
wide  and  it  was  20  feet  from  the  south  rail 
of  the  south  track  to  the  south  curbstone 
When  appellant  and  Pierce  drove  on  Com- 
mercial street  from  BoonvUle,  th^  noticed  a 
street  car  standing  at  the  Intersection  of  the 
two  streets  on  the  north  track  on  Commercial 
street  and  headed  west  on  that  street  Pierce 
and  Fechley  drove  west  on  the  south  side  of 
Commercial  in  a  trot  until  they  reached  a 
point  nearly  opposite  ,a  polling  place  which 
stood  on  a  lot  on  the  north  side  of  the  street 
Pierce  then  turned  diagonally  across  the 
track  toward  the  polling  place,  and  when  the 
buggy  bad  crossed  the  south  tra<^  and  the 
horse  the  north  track,  a  car  coming  along 
the  latter  track  from  the  east  struck  the  bug- 
gy on  Its  rear  wheels  and  seriously  Injured 
appellant,  who  was  seated  on  the  right  side. 
The  horse  was  driven  across  the  tracks  in  a 
walk.  Pierce  swore  that,  after  crossing  the 
south  track  and  while  his  horse  was  over  the 
north  rail  of  that  track  and  ready  to  put  his 
forefeet  down  on  the  south  rail  of  the  north 
track,  he  (Pierce)  looked  out  of  the  buggy 
to  see  If  a  car  was  coming  and  saw  none; 
that  he  did  not  rise  from  his  seat  but  could 
see  eastwardly  along  the  track  SO  or  40  feet ; 
that  the  curtains  of  the  buggy  were  on  and 
fastened;  not  loose  and  open;  that  there  was 
a  small  glass  lookout  In  the  back  curtain  of 
the  buggy  about  five  inches  long  and  two  inch- 
es wide,  but  he  did  not  look  through  it  to 
see  If  a  car  was  approaching.  Pierce  swore 
that  bis  best  Judgment  about  when  he  looked 
for  a  car  was  that  he  did  so  when  the  horse 
was  crossing  the  north  rail  of  the  south  track, 
wltb  his  forefeet  about  striking  the  south 
rail  of  the  north  track.  The  tracks  were  4 
feet  and  8  Inches  apart.  Pierce  said  be  look- 
ed out  at  the  northeast  comer  of  the  buggy, 
leaning  forward  and  looking  around  Fechley 
eastwardly  along  the  street;  that  he  did  not 
tell  Fechley,  who  was  leaning  back  in  the 
buggy  at  the  time,  what  he  was  looking  for; 
that  after  he  looked  for  a  car  the  buggy  had 
proceeded  from  6  to  12  feet  when  the  collision 
occurred.  Fechley  swore  he  did  not  look 
for  cars  at  all;  that  when  Pierce  started  to 
drive  across  the  tracks  he  (Pierce)  put  his 
band  up  and  looked  over  like  this  (witness 
putting  his  hand  up  and  Indicating)  and  that 
was  the  last  he  (Fechley)  knew ;  that  he  had 
lived  in  Springfield  about  23  years;  did  not 
not  know  there  were  double  tracks  on  Com- 


mercial street  but  knew  cars  were  operated 
by  electricity  east  and  west  on  that  street; 
that  he  did  not  see  the  car  tracks  as  they  ap- 
proached them,  was  not  looking  for  tracks 
and  did  not  have  anything  to  do  with  "the 
looking  out" ;  that  be  knew  a  track  was  there 
and  that  they  were  going  to  cross  it,  and 
could  easily  have  put  his  hand  along  the  cur- 
tain and  looked  down  the  street;  that  be 
could  have  done  so  without  getting  oat  of  his 
seat  that  Pierce  had  his  band  like  this  (in- 
dicating) and  looked  around  Just  like  that 
(indicating) ;  that  he  (Fechley)  guessed  Pierce 
raised  op  with  his  head  clear  around  the 
curtain;  that  Pierce  put  bis  head  around  his 
(Fechley's)  body  when  looking  eastward; 
that  Pierce  was  a  tall  man  and  raised  up 
out  of  the  seat  when  he  looked.  Other  wit- 
nesses testified  regarding  the  accident,  some 
of  whom  said  they  did  not  hear  the  gong 
sounded  or  see  the  motorman  make  any  at- 
tempt to  stop  the  car  prior  to  the  collision. 
There  was  strong  testimony  to  the  contrary 
on  both  those  Issues  and  going  to  show  the 
gong  was  sounded  continually  from  the  time 
tbe  car  left  BoonTllIe  street;  that  the  boggy 
turned  on  the  trtiA  too  near  the  car  for  a 
collision  to  be  averted,  and  tiiat  tbe  motor- 
man  did  all  he  could  to  stop.  One  witness, 
an  ez-motorman,  -  who  qualified  as  an  expert 
on  the  operation  of  cars  run  by  electricity, 
gave  testimony  going  to  show  tbe  distance  in 
which  an  electric  car  running  at  the  speed 
the  one  In  question  was,  could  be  stopped, 
and  tending  to  prove  it  might  have  i)een  stop- 
ped before  reaching  the  buggy  after  the  dan- 
ger of  a  collision  should  have  been  apparent 
to  the  motorman,  if,  when  the  horse  stepped 
on  the  north  track,  the  car  was  the  extreme 
distance  from  the  buggy  testified  to  by  some 
witnesses.  Under  the  Instroctlons  given  a 
verdict  was  returned  In  favor  of  the  com- 
pany, from  which  Judgment  this  appeal  was 
taken,  appellant  contending  that  the  rulings 
on  the  Instructions  were  erroneous. 

The  testimony  conclusively  proves  Pierce 
was  guilty  of  negligence  and  If  this  were  an 
action  by  him,  there  would  be  no  difficulty 
In  holding  his  negligence  would  prevent  a  re- 
covery because  It  i)roxlmately  contributed 
to  tbe  accident  unless  the  motorman,  by  ordi- 
nary care,  could  have  stopped  the  car  In  time 
to  prevent  a  collision  after  the  danger  to 
the  buggy  ought  to  have  l)een  visible. 
Pierce's  own  statement  shows  he  did  not  look 
for  a  car  bound  west  on  the  north  track 
until  his  horse  was  in  the  very  act  of  stepping 
over  the  south  rail  of  that  track,  when  plainly 
It  was  too  late  to  avoid  a  collision  by  stopping 
the  buggy.  Unless  the  conditions  are  excep- 
tional, the  law  requires  a  person  about  to 
drive  on  a  car  track  to  look  and  listen  for  cars 
before  doing  so.  Sanitary  Dairy  v.  Transit 
Co.,  98  Mo.  App.  20,  71  S.  W.  726;  Kllllan  v. 
Rai  Iroad,  86  Mo.  App.  473 ;  Damrlll  v.  Railroad. 
27  Mo.  App.  202;  Payne  v.  Railroad,  136  Mo. 
562,  38  S.  W.  308;  Kelsay  v.  Railroad,  129 
Mo.  362,  80  S.  W.  339;  Butts  t.  Railroad,  9S 
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Mo.  272, 11  S.  W.  754.  The  precaution  Is  re- 
quired in  order  that  the  person  approaching 
the  trac^  may  refrain  from  proceeding  If 
there  ia  danger,  which  purpose  Is  not  acliieT- 
«d  by  looking  for  a  car  or  train  after  getting 
on  the  track.  Neither  did  the  omission  to 
sound  the  gong  excuse  Pierce  from  the  conse- 
quences of  his  own  omitted  or  imperfectly 
performed  duty.  Aaplialt,  etc.,  Oo.  v.  Transit 
Co.,  102  Mo.  App.  469,  80  S.  W.  741.  But 
Fechley  was  riding  with  Pierce  in  the  latter's 
buggy,  at  his  InTltation  and  while  be  was 
'driving,  and  cannot  be  denied  redress  If  the 
motorman's  negligence  was  the  proximate 
-cause  of  the  Injury  received,  on  the  ground 
that  Pierce's  negligence  was  also  a  proximate 
■cause.  Bespondent's  counsel  insists  that  this 
rule  of  law  ought  not  to  be  applied  except 
when  the  negligent  driver  was  in  the  employ 
«f  a  common  carrier  engaged  In  conveying  the 
Injured  party  as  a  passenger,  and  that  as 
Pierce  was  merely  a  casual  and  private  car- 
rier, appellant  ought  to  be  precluded  from  re- 
-covering  because  of  Pierce's  negligence.  The 
precedents  do  not  enforce  the  distinction  In- 
yoked  by  respondent,  but  hold  that  under 
facts  similar  to  those  before  us,  the  n^ligence 
of  a  driver  who  Is  not  the  servant  or  \mder 
the  control  of  the  Injured  party  will  not  pre- 
vent said  party  from  recovering  from  a  third 
party  the  damages  inflicted  by  a  collision 
'Which  was  contributed  to  by  the  negligence  of 
the  latter  or  his  servant.  Robinson  v.  Rail- 
road, 66  N.  T.  11,  23  Am.  Rep.  1;  Borough  of 
Carlisle  v.  Brisbane,  113  Pa.  552,  6  Atl.  372, 
67  Am.  Rep.  483;  Dickson  v.  Railroad,  104 
Mo.  491, 16  S.  W.  381.  In  our  opinion  counsel 
lutTe  attached  undue  Importance  to  the  ques- 
tion of  imputing  Pierce's  negligence  to  ap- 
pellant and  thereby  defeating  this  action; 
for  the  law  of  the  point  is  clear  beyond  con- 
troversy. 

Appellant  himself  must  have  been  free  from 
negligence  proximately  contributing  to  his  In- 
jury, or  he  Is  entitled  to  no  damages,  granting 
that  Pierce's  fault  does  not  preclude  a  re- 
covery and  that  the  motorman's  fault  was  a 
factor  In  bringing  about  the  casualty.  Few, 
if  any,  courts  have  held  that  an  occupant  of  a 
vehicle  may  entrust  Ms  safety  absolutely  to 
the  driver  of  a  vehicle,  regardless  of  the  Im- 
minence of  danger  or  the  visible  lack  of  ordi- 
itary  caution  on  the  part  of  the  driver  to  avoid 
harm.  The  law  In  this  state,  and  in  most 
jurisdictions  Is  that  If  a  passenger  la 
aware  of  the  danger  and  that  the  driver  Is 
remiss  in  guarding  against  It,  and  takes  no 
care  himself  to  avoid  injury,  he  cannot  re- 
cover  for  one  he  receives.  This  Is  the  law  not 
because  the  driver's  negligence  is  Imputable 
to  the  passenger,  but  because  the  latter's  own 
negligence  proximately  contributed  to  his  dam- 
age. Marsh  v.  Railroad,  104  Mo.  App.  577, 
78  8.  W.  284;  Dean  v.  Railroad,  129  Pa.  514, 
18  Atl.  718,  6  L.  R.  A.  143,  15  Am.  St  Rep. 
T33;  Township  of  Crescent  v,  Andwson,  114' 
Pa.  643,  8  AtL  379, 60  Am.  Bep.  367;  Koehler 


▼.  Railroad,  66  Hun,  566,  21  N.  T.  Supp.  844; 
Hoag  V.  Railroad,  111  N.  Y.  199,  18  N.  E. 
648;  Brlckell  y.  Ballroad,  120  N.  T.  290,  24 
N.  E.  449, 17  Am.  St  Rep.  648;  2  Thompson, 
Negligence,  i  1621;  Beach,  Con.  Neg.  I  115; 
8  Elliott  Railroads,  !  1174. 

It  la  Insisted  that  the  issue  of  appellant's 
contrlbutlve  negligence  la  not  In  the  case,  be- 
cause not  pleaded  in  the  answer.  Besides  a 
general  denial,  the  answer,  as  originally  filed, 
set  up  a  special  plea  in  bar  averring  that  the 
accident  was  occasioned  solely  and  entirely  by 
the  negligence  of  appellant  and  of  Pierce,  and 
not  by  any  negligence  «n  the  part  of  the  com- 
pany. A  demurrer  was  sustained  to  that 
paragraph  of  the  answer;  Improperly,  we 
think.  A  charge  of  contrlbutlve  negligence 
against  Pierce  would  have  stated  no  defense; 
but  the  answer  averred  not  that  Pierce's  neg- 
ligence contributed  to  cause  the  accident  but 
that  it  was  the  sole  cause,  and  If  this  was 
true,  the  company  is  not  liable.  However, 
the  general  Issue  would  have  let  in  evidence 
on  that  question,  and  it  might  not  have  been 
error  to  strike  out  as  Immaterial  an  averment 
that  the  injury  was  due  to  Pierce's  negligence. 
The  plea  in  bar  contained  more.  If  the  cas- 
ualty was  caused  In  whole  or  in  part  by  appel- 
lant's negligence,  that  fact  was  a  good  defense 
and  the  averment  of  It  In  the  second  para- 
graph of  the  answer  was  a  good  plea  In  bar. 
The  plea,  having  be«i  stricken  out  the  answer 
consisted  of  a  general  denial,  which  put  in 
Issue  only  the  avermoitB  of  the  petition. 
With  the  pleading  In  that  form,  appellant's 
contributory  negligence  was  no  defense  ac- 
cording to  cases  in  this  st^te,  unless  the  testi- 
mony he  Introduced  so  clearly  showed  be  was 
negligent  In  a  manner  which  contributed  to 
cause  the  accident  that  the  court  would  have 
been  warranted  in  denying  him  a  recovery. 
McCormlck  v.  Monroe  City,  64  Mo.  App.  197; 
Keitel  y.  Cable  Co.,  28  Mo.  App.  663.  There- 
fore the  question  occurs  whether  on  the  testi- 
mony for  appellant  the  court  would  have  been 
Justified  In  holding  him  guilty  of  contributory 
negligence;  and  we  hold  that  such  a  ruling 
would  have  been  proper.  Appellant  swore  he 
knew  cars  were  operated  east  and  west  on 
Commercial  street  but  did  not  know  'there 
were  double  tracks  on  it  The  two  tracks 
were  right  before  his  eyes  as  he  drove  down 
Commercial  street  and  as  Pierce  turned  the 
horse  to  cross  them.  He  said  he  could  have 
looked  out  of  the  buggy  by  merely  pushing  the 
curtain  back  with  his  hand.  He  was  not 
bound  to  do  this  If  Pierce's  conduct  was  of 
such  a  character  aa  to  Induce  a  reasonably  pru- 
dent man  to  think  there  was  no  danger  In 
driving  across  the  tracks.  But  Fechley  did 
not  have  the  right  to  rely  on  the  precaution 
taken  by  Pierce,  unless,  under  the  circum- 
stances, a  man  of  ordinary  prudence  would 
have  relied  on  it  As  we  have  pointed  out 
the  testimony  shows  Pierce  took  no  precau- 
tion which  could  be  efCectlve.  He  did  not 
stop  at  all;  nor  did  he  look  for  a  car  until 
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the  horse  was  stepping  over  the  south  rntl 
of  the  north  track.  The  two  tracks  were  less 
than  five  feet  apart  and  the  hnggy  moved 
but  a  few  feet  after  Pierce  looked  before  the 
car  struck  It  near  the  front  of  the  rear 
wheels.  Meanwhile  Fechley  was  leaning 
back  In  the  buggy,  though  he  must  have  seen 
they  had  crossed  the  south  track,  and  were 
advancing  diagonally  on  the  north  one,  and  if 
he  was  paying  any  attention  to  the  situation, 
must  have  known  that  a  car  was  likely  to 
come  along  on  that  track  from  the  east 
Pierce's  behavior  was  so  grossly  careless  that 
Fechley  was  imprudent  In  doing  nothing 
personally  to  Insure  bis  safety.  The  essential 
fact  is  that  Pierce  did  not  look  in  time  as 
Fechley  knew,  or.  In  reason,  ought  to  have 
known.  Therefore  Fechley  should  have  stop- 
ped Pierce  or  told  him  to  look  for  a  car,  or 
have  looked  himself,  before  they  had  ad  van- 
ccd  so  far  Into  danger.  It  is  palpable  from 
appellant's  own  testimony  that  he  was  giving 
no  heed  to  his  safety,  but  either  was  rely- 
ing blindly  on  Pierce,  or,  for  some  reason, 
was  not  aware  of  the  proximity  of  the 
tracks. 

I'li  Hoag  V.  Railroad,  111  N.  T.  100,  18  N.  R 
648,  It  appeared  that  a  husband  and  wife  were 
sitting  on  the  same  «!eat  in  a  vehicle  driven 
by  the  husband,  and  both  were  killed  in  a  col- 
lision at  a  crossing.  The  court  said  that  the 
wife  had  no  right,  because  her  husband  was 
driving,  to  omit  any  reasonable  precaution  re- 
quired to  see  for  herself  that  the  crossing 
was  safe.  Our  ruling  is  that  a  passenger  un- 
der those  circumstances,  has  a  right  to  rely 
on  the  precaution  taken  by  a  driver,  provided 
that  precaution  would  strike  a  reasonable 
mind  as  adequate.  In  Dean  v.  Railroad,  129 
Pa.  614,  18  Atl.  718,  6  L.  R.  A.  143,  15  Am. 
St.  Rep.  733,  the  facts  were  that  Dean  was 
struck  by  a  locomotive  at  a  crossing,  the  neg- 
ligence complained  of  l)elng  that  no  warning 
was  given  of  the  approach  of  the  locomotive 
by  bell  or  whistle,  though  the  train  was  run- 
ning at  a  high  speed.  Another  man  owned 
the  team  and  wagon  and  was  driving.  The 
driver  had  failed  to  look  for  trains  before 
going  on  the  track,  which  negligence  was  not 
Imputed  to  Dean.  But  as  Dean  was  familiar 
with  the  locality,  had  crossed  the  tracks  fre- 
quently, knew  a  train  was  due  about  the 
time  they  reached  the  crossing,  saw  the  driv- 
er was  approaching  the  track  at  a  trot,  with- 
out looking  for  a  train,  and,  under  these  cir- 
cumstances did  nothing  to  Insure  his  own 
safety,  he  was  denied  a  recovery.  In  Town- 
ship of  Crescent  v.  Anderson,  114  Pa.  643,  8 
Atl.  878,  60  Am.  Rep.  367,  Mrs.  Anderson  was 
In  a  spring  wagon  driven  by  her  father.  She 
was  seated  on  the  rear  seat  and  her  father 
on  the  front  one.  She  had  two  children  in 
her  arms  and  a  third  one  at  her  breast 
Her  father  drove  across  a  bridge  that  was 
plainly  dangerous  and.  In  ascending  the  bank, 
the  seat  on  which  Mrs.  Anderson  was  sitting 
was  jostled  so  that  it  threw  her  and  the 
children   Into   a    ravine.    It   was   held   that 


the  danger  which  was  obvious  to  her  father, 
was  obvious  also  to  her,  and  as  she  made  no 
request  that  another  route  be  taken  or  ob- 
jected to  ■  going  over  the  bridge,  she  was 
negligent  herself  and  responsible  for  the  con- 
sequences. Other  authorities  of  the  same 
tenor  and  In  point  are:  Griffith  v.  Railroad 
(O.  C.)  44  Fed.  674;  Aurellus  v.  Railroad, 
19  Ind.  App.  584,  49  N.  E.  857;  Miller  v. 
Railroad,  128  Ind.  97,  27  N.  E.  839,  25  Am. 
St  Rep.  416;  Lake  Shore  R.  R.  v.  Boyts,  10 
Ind.  App.  640,  45  N.  B.  812. 

On  the  testimony  for  appellant  the  case 
strikes  us  as  one  of  concurrent  negligence; 
for  the  buggy  had  not  gone  more  than  from  6 
to  12  feet  after  Pierce  looked  for  a  car,  until 
the  collision  occurred.  There  is  an  Inconsis- 
tency In  appellant's  theory.  He  would  have 
It  that  there  was  an  appearance  of  danger 
of  a  collision  which  should  have  warned  the 
motonuau,  as  soon  a/s  the  buggy  was  turned 
to  go  over  the  tracks  and  before  Pierce  look- 
ed for  a  car,  but  that  appellant  himself  was 
not  neglfgeut  In  failing  to  guard  against  this 
apparent  danger.  That  argument  for  appel- 
lant emphasizes  and  makes  clear  blB  own 
carelessness.  The  counsel  In  the  case  giv<> 
several  close  calculations  In  support  of  their 
respective  theories,  and  appellant's  attorneys 
endeavor  to  demonstrate  that  the  motorman 
could  have  stopped  the  car  before  it  reach- 
ed the  buggy  if  he  had  begun  to  get  con- 
trol of  It  when  the  horse  turned  to  go  over 
the  south  track.  They  insist  that  appellant, 
though  he  may  have  been  guilty  of  contrlbu- 
tlve  negligence,  was  entitled  to  a  finding  by 
the  Jury,  under  proper  Instructions,  on  the 
issue  of  whether  or  not  the  motorman  could 
have  prevented  the  accident  after  the  turn, 
it  being  assumed  that  the  danger  of  a  colli- 
sion then  became  apparent.  The  court  sub- 
mitted that  issue  by  a  charge  which  was  ex- 
tremely favorable  to  appellant  The  jury 
were  told  that  It  was  the  duty  of  the  motor- 
man  to  keep  a 'constant  lookout  for  persons 
approaching  the  track;  and,  on  the  approach 
of  a  person  or  vehicle  near  the  track  with  the 
apparent  purpose  of  crossing,  to  use  every 
means  In  his  power,  consistent  with  the  safe- 
ty of  his  passengers,  to  stop  the  car  and  avoid 
a  collision;  that  if  the  injury  was  caused  by 
the  failure  of  the  motorman  to  keep  such  con- 
stant lookout  or  to  use  the  means  within 
his  power  to  stop  the  car,  the  company  was 
liable  for  the  injury  to  appellant.  No  com- 
plaint Is  made  of  that  charge,  the  assignments 
of  error  relating  to  other  matters;  chiefly  to 
the  submission  of  the  Issue  of  appellant's 
contributory  negligence  and  to  an  Instruction 
which  required  extraordinary  care  of  a  per- 
son about  to  go  on  a  railway  track.  If  er- 
roneous rulings  were  made  on  those  Issues, 
the  errors  become  Immaterial  In  view  of  our 
decision  that  the  court  would  have  been  justt 
fled  in  holding,  as  a  legal  conclusion  from  the 
evidence  for  appellant  thai  he  was  guilty 
of  contributory  negligence.  The  one  ground  on 
which  a  verdict  In  appellant's  favor  might  be 
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upheld,  and  the  only  ground  of  recovery  sub- 
niitted,  was  negHgence  on  the  part  of  tbe 
motorman  in  bandllng  the  car  aftet  the  dan- 
ger of  a  collision  was  apparent  As  said,  tbls 
Issae  was  well  sabmitted. 

Complaint  Is  made  of  tbe  refusal  of  tbe 
court  to  Instruct  regarding  the  right  of  ap- 
pellant to  use  the  street,  and  that  the  degree 
of  care  the  car  men  were  boimd  to  exercise 
was  to  be  determined  with  reference  to  the 
presence  of  a  crowd  of  men  around  the  elec- 
tion booth  in  the  street.  Suffice  to  say  as  to 
this  instruction,  that  the  election  booth  was 
not  In  tbe  street,  but  north  of  It;  that  tbere 
was  no  proof  a  crowd  of  persons  was  in  tbe 
street,  and  if  there  had  t>een,  appellant  was 
not  one  of  the  crowd.  Hen  were  around  tbe 
polling  place  outside  of  tbe  street  Neither 
was  there  any  contest  regarding  the  right  of 
appellant  and  Pierce  to  drive  along  the  street 
and  on  or  across  the  car  tracks.  Those  in- 
structions were  abstract;  whereas  the  charge 
given  on  the  only  material  Issue,  presented  the 
matter  to  the  Jury  In  a  practical  way. 

The  action  was  for  common-law  negligence, 
no  violation  of  a  city  ordinance  I)eing  alleged. 
Hence  the  court  committed  no  error  in  ex- 
cluding an  ordinance  ottered  by  appellant 
The  verdict  was  fully  supported  by  tbe  evi- 
dence, the  case  was  left  to  the  Jurf  on  the 
only  possible  ground  of  recovery  by  a  sound 
Instruction,  and  the  judgment  will  be  affirm- 
ed.   All  concur. 


COSTELLO  V.   ST.    LODIS   TRANSIT   CO. 

(St.  Louis  Court  of  Appeals.     Missouri.    May 
8,    1006.) 

1.  CABBIXBS  —  iNJtniT   TO    Pabsenqeb  — CON- 
TBIBDTOBT  NEOLIOKNCE.     - 

A  passenger,  injured  by  the  starting  of 
a  street  car  while  boarding  It.  was  not  guilty  of 
contrilmtory  negligence  in  boarding  by  the  side 
away  from  tbe  cnrb,  where  the  car  was  an  open 
one  with  a  running  board  on  either  side. 

2.  Damaoks— Personal  iNJTnUKS  —  Instruc- 
tions. 

In  an  action  by  a  married  woman  tor  in- 
jnries,  an  instruction  that  plaintilf  was  entitled 
to  damages  for  physical  inconvenience  was  not 
erroneous,  as  authorizing  an  allowance  for  time 
lost  from  household  duties. 
H.  Sake. 

In  an  action  for  injuries  to  piaintiflTB  hand 
ond  for  a  sprained  anicle,  an  instruction  author- 
izing damages  for  physical  inconvenience  was 
proper. 

Appeal  from  St  Louis  Circuit  Court ;  Jesse 
A.  McDonald,  Judge. 

Action  by  Mary  Costello  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
in  favor  of  plaintlH,  defendant  appeals. 
Affirmed. 

Boyle,  Priest  &  Lehman  and  B.  P.  Walsh, 
for  appellant    A.  R.  Taylor,  for  respondent 

GOODB,  J.  This  plaintiff  got  hurt  while 
attempting  to  board  a  trolley  car  at  the 
intersection  of  Easton  and  Taylor  avenues  In 
the  city  of  St  Louis.    She,  with  her  bus- 


band  and  a  friend,  had  been  to  West  End 
Heights,  a  pleasure  resort  west  of  tbe  city, 
and  were  returning.  The  accident  happened 
July  5th,  a  legal  holiday;  July  4th  having 
fallen  on  the  preceding  Sunday.  The  party 
came  back  to  the  city  on  a  car  which  they 
had  talien  at  the  Intersection  of  Taylor  and 
Chouteau  avenues,  intending  to  transfer  to 
the  Easton  Avenue  line  when  that  thorough- 
fare was  reached.  Taylor  avenue  runs  north 
and  south,  and  Easton  avenue  east  and 
west  Plaintiff  and  her  party  left  the  Tay- 
lor Avenue  car  at  the  north  crossing  of  Tay- 
lor and  Easton  avenues.  At  that  instant  tbe 
car  to  which  they  wished  to  transfer  was 
Standing  on  Easton  avenue  at  the  east  cro.ss- 
ing  of  the  street.  It  was  a  car  of  the  sum- 
mer pattern,  with  running  boards  along  both 
sides,  so  that  i>er8ons  could  get  on  and  off 
at  either  side.  As  plaintiff  was  on  the  north 
crossing  of  Taylor  avenue,  the  north  side 
of  the  Easton  Avenue  car  was  nearest  her. 
Therefore  she  hastened  across  the  street 
and  attempted  to  board  the  car  on  that  side. 
Just  as  she  put  her  foot  on  the  step  of  the 
car  It  started.  The  motion  threw  her  off 
the  step,  but  she  was  caught  by  her  husband, 
and  prevented  from  failing  to  the  ground. 
The  injury  was  to  her  hand  and  ankle.  The 
conductor  of  the  Easton  Avenue  car  was  on 
the  rear  platform  at  the  time,  and  it  seems 
several  passengers  bad  left  the  car,  one  on 
the  north  side  and  some  on  tbe  south.  The 
conductor  was  watching  the  exit  of  the  pas- 
sengers, and  did  not  observe  plaintiff.  He 
gave  tbe  signal  to  the  motorman  to  start 
before  she  had  obtained  a  secure  footing. 
The  above  is  the  account  of  tbe  occurrence 
given  by  tbe  plaintiff  and  her  witnesses. 
For  tbe  defendant  tbe  testimony  of  two  wit- 
nesses tended  to  show  plaintiff  hurried  across 
from  tbe  Taylor  Avenue  car  to  tbe  Easton 
Avenue  one,  and  Just  as  she  was  stepping  on 
the  latter  car  tbe  conductor  gave  the  signal 
to  go.  The  conductor  himself  swore  that  be- 
fore ringing  the  bell  for  the  motorman  to 
go  ahead  he  looked  along  both  sides  of  tbe 
car  and  saw  no  persons  waiting  to  board  it 
He  must  have  been  mistaken  as  to  no  one 
being  about  to  get  aboard,  unless  all  the 
other  witnesses  were  mistaken;  for  plaintiff 
was  in  the  act  of  stepping  on  tbe  car  when 
he  rang  the  bell. 

The  case  was  very  well  Instructed,  and  we 
think  the  points  raised  on  the  appeal,  except- 
ing tbe  one  respecting  the  measure  of  dam- 
ages, are  frivolous.  The  main  contention  is 
that  plaintiff  attempted  to  board  the  car  at 
the  wrong  side.  But  there  was  no  testi- 
mony to  prove  an  exclusive  custom  for  pas- 
sengers to  get  on  such  cars  on  the  side  near- 
est the  curbstone.  It  is  true  passengers 
enter  closed  cars  from  the  side  nearest  the 
sidewalk ;  but  the  car  in  question  was  an 
open  one,  provided  with  a  running  board  on 
either  side,  and  with  nothing  to  prevent  a 
person  from  entering  and  leaving  it  on  either 
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«lde.  In  fact,  the  conductor  had  Just  let  one 
passenger  off  on  the  north  side.  If  the  In- 
tention was  that  persons  should  take  passage 
■on  the  side  of  the  car  nearest  the  sidewalk, 
-some  means  to  prevent  their  entrance  on  the 
other  side  should  have  been  used.  It  was  as; 
much  the  duty  of  the  conductor  to  see  that  no 
person  was  in  the  act  of  taking  passage  on  the 
north  as  on  the  south  side.  He  knew  this,  and 
swore  he  looked  along  both  sides  before  signal- 
ing to  start  The  court  left  It  to  the  Jury  to 
-say  whether  reasonable  time  was  afforded 
plaintiff  to  get  on  before  starting  the  car;  and 
this  was  the  correct  way  to  treat  the  ques- 
tion. 

The  Instruction  on' the  measure  of  damages 
allowed  a  recovery  for  such  pain  of  body  and 
mind  and  physical  inconvenience  as  the  Jury 
might  believe  plaintiff  had,  or  would,  buffer 
trom  her  injury.  It  Is  argued  that  as  plain- 
tiff is  a  married  woman,  in  permitting  her  to 
recover  for  physical  Inconvenience  she  was 
permitted  to  recover  for  time  lost  from  her 
household  duties;  and,  therefore,  the 
charge  was  erroneous.  There  is  no  intima- 
tion in  the  Instruction  that  plaintiff  was 
■entitled  to  recover  for  loss  of  time,  and  it 
would  be  strained  reasoning  to  say  that  be- 
cause she  was  allowed  damages  for  physical 
Inconvenience,  this  was  tantamount  to  an 
allowance  for  earnings  or  loss  of  time.  Like- 
ly It  would  have  been  proper  to  instruct  the 
Jury  that  plaintiff  could  not  recover  for 
time  lost  from  household  work,  had  defend- 
ant asked  that  charge,  but  it  did  not  It  fol- 
lows that  no  error  occurred  In  advising  the 
Jury  concerning  the  assessment  of  damages, 
unless  allowing  damages  to  be  'assessed  for 
any  physical  inconvenience  plaintiff  may 
have  suffered  was  wrong.  In  Jenson  v.  Rail- 
road, 86  Wis.  589,  67  N.  W.  350,  22  L.  R.  A. 
'680,  a  charge  permitting  the  Jury  to  allow 
damages  for  inconvenience  endured  as  the 
result  of  a  personal  injury  was  condemned. 
But  that  ruling  was  Itself  condemned  as 
obiter  in  the  later  case  of  Boebme  v.  Rail- 
road, 91  Wis.  592,  65  N.  W.  506,  an  action 
based  on  a  tortious  ejection  of  the  plaintiff 
-from  one  of  the  defendant's  trains.  Dam- 
ages for  the  inconvenience  and  annoyance  of 
being  forced  to  sralk  to  stations  have  been 
Indorsed  as  proper  in  such  cases  by  the 
several  courts.  Hobbs  v.  Railroad,  L.  R. 
10  Q.  B.  Ill;  McMahon  v.  Field,  7  Q.  B.  Div. 
591;  Cincinnati,  etc.,  Ry.  Co.  v.  Eaton,  94 
Ind.  474,  48  Am.  Rep.  179;  Baltimore,  etc., 
Ry.  Co.  V.  Carr,  71  Md.  135, 144,  17  Atl.  1052. 
Those  were  actions  wherein  the  contracts 
for  the  carriage  of  several  plaintiffs  had 
been  broken.  In  Root  v.  Railroad  (Iowa) 
83  N.  W.  904,  making  the  Inconvenience  of 
the  injured  plaintiff  an  element  of  damage 
"was  criticised  on  the  ground  of  vagueness. 
In  Miller  v.  Steamship  Co.,  6  N.  Y.  St  Rep. 
C64,  it  was  approved,  and  Inconvenience  held 
not  to  be  equivalent  to  loss  of  time  or  earn- 
ings,   t/harglng    the   Jury   to   consider   the  | 


plaintiff's  Inconvenience  in  consequence  of 
the  Injury  was  approved  In  Smith  v.  Borough 
of  East  Mauch  Chunk,  3  Pa.  Super.  Ct  495; 
Scott  Twp.  V.  Montgomery,  95  Pa.  444;  and 
Qoodhart  v.  Railroad,  177  Pa.  1,  35  AU.  191, 
65  Am.  St  Rep.  705.  Sedgwick  says  incon- 
venience amounting  to  physical  discomfort 
Is  a  subject  of  compensation.  1  Sedgwick, 
Damages  (8tb  Ed.)  i  42.  A  sprained  ankle 
could  subject  a  person  to  much  annoyance 
when  no  pain  was  suffered — annoyance  from 
controlling  the  movements  of  the  limb  In 
order  to  avoid  pain.  We  see  no  reason  why 
this  suffering  should  not  be  compensated, 
and,  as  the  instruction  in  this  case  authorized 
damages  for  plaintiff's  physical  inconven- 
ience, it  was  directed  aptly  to  the  very  an- 
noyance she  endured. 
The  Judgment  is  affirmed.    AU  concur. 


PARKS    V.   ST.   LOUIS   TRANSIT   CO. 

(St    Louis    Court    of    Appeals.      Missouri. 
May  8,   1906.) 

1.  Cabbiebs— Ihjubt  to  Passengbb— Setting 
Down  Pasbengebs. 

Where  a  street  car  stopped  at  a  place  where 
it  was  customary  for  it  to  discharge  passengers 
it  was  the  duty  of  the  conductor,  who  saw 
that  a  -passenger  was  alighting,  to  detain  the 
car  until  she  had  alighted,  irrespective  of  the 
reason  for  the  stop. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  »  1228,  12&V4.] 

2.  Same— Action— Ihstbuctions. 

Where,  in  an  action  for  injuries  to  a 
passenger  owing  to  the  starting  of  a  street  car 
while  she  was  aligbtine,  the  conductor  testified 
that  he  saw  her  alighting  at  a  point  where 
the  usage  was  to  let  off  passengers,  an  instruc- 
tion as  to  the  facts  authorizing  a  recovery  was 
not  erroneoas  for  not  requiring  a  finding  that 
the  operatives  of  the  car  knew  of  plaintitTs 
attempt  to  alight 

3.  Same— SerriNa  Down  Passenoeb. 

Though  a  city  ordinance  required  street 
cars  to  stop  on  a  certain  side  of  a  street  to 
receive  and  discharge  passengers,  the  company 
t>eing  accustomed  to  stop  elsewhere,  it  was 
liable  for  injuries  to  a  passenger  from  the 
negligent  starting  of  the  car  while  she  was 
alighting  at  that  place. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  §g  1228,  1228%.] 

Appeal  from  St  Louis  Circuit  0>urt: 
Dan'i  D.  Fisher,  Judge. 

Action  by  Nancy  L.  Parks  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  instituted  to  recover  dam- 
ages for  a  personal  injury  sustained  by 
plaintiff  while  a  passenger  on  one  of  defend- 
ant's trolley  cars  of  the  open  or  summer 
pattern,  with  running  boards  along  the  sides. 
The  accident  occurred  at  the  intersection  of 
Grand  and  Lucas  avenues  in  the  city  of  St 
Louis,  about  8  o'clock  In  the  evening  of  June 
8,  1004.  Plaintiff  was  at  that  time  more  than 
60  years  old  and  of  stout  figure,  weighing 
nearly  190  pounds.    She  and  her  husband 
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resided  In  East  St  Lonis,  111.  A  son  of 
Uielra  resides  on  Baston  avenue.  In  the  city 
of  St.  Louis,  and  they  had  been  to  visit  him 
on  the  evening  of  the  acddent  Not  finding 
him  at  home,  they  started  to  return  to  their 
home,  taking  passage  on  a  sontb-bound  Grand 
Avenue  car  at  Easton  avenue.  Mr.  Parks 
paid  the  fare  for  himself  and  wife,  and  was 
given  transfers  to  the  east-bound  car  line 
whldi  left  Grand  avenue  at  Lucas  avenue. 
Oonble  car  tracks  turn  from  Grand  Into 
Lucas  at  the  intersection  of  the  two  streets, 
and  the  points  of  the  switch  by  whlcb  cars 
are  diverted  into  Lucas  lie  on  Grand  a  few 
feet  north  of  the  north  line  of  Lucas.  Owing 
to  this  fact,  when  a  south-bound  Grand  Ave- 
nue car  draws  near  the  switch,  it  slackens 
«peed,  or  pauses,  until  the  switch  point  is 
adjusted  so  that  it  can  proceed  on  its  way 
along  Grand  avenue.  Instead  of  behig  divert- 
ed on  Lucas.  Sometimes  it  Is  necessary  to 
come  to  a  full  stop  In  order  to  adjust  ttae 
switch,  and  at  other  times  the  motorman  is 
able  to  adjust  It  while  the  car  is  moving  at 
slow  speed.  This  diagram  will  illustrate 
the  position  of  the  several  car  tracks  at  the 
point  in  question: 


I 


^;/aV•v«M   '*  •"* 


According  to  the  ordinances  of  the  city  and 
the  general  custom  of  the  defendant  company, 
passengers  who  wish  to  get  off  at  Lucas  ave- 
nue leave  the  car,  in  most  instances,  not 
when  the  car  slows  down  or  pauses  at  the 
switch,  but  on  Grand  avenue,  where  the 
soath  line  of  Lucas  would  cross  it  if  extend- 
ed.  There  was  some  testimony  that  occasion- 
ally cars  stopped  to  discharge  passengers  In 
what  would  be  the  driveway  of  Lucas  ave- 
nue if  it  was  extended  across  Grand.  This 
wonld  be  in  accordance  with  the  known  fact 
that  street  cars  are  not  always  stopped  at 
exactly  the  usual  place  for  letting  off  and 
taking  on  passengers.  Now  and  then  they 
come  to  a  stop  several  yards  before  the 
usual  point  Is  reached,  and  again  not  until 
it  has  been  run  past  that  far.  There  was 
evidence  going  to  show  that  passengers  were 
discharged,  now  and  then,  at  or  near  the 
north  line  of  Lucas  avenue.    This  occurred 


when  a  south-bound  car  on  Grand  avenue 
stopped  at  the  switch  points,  and  the  usage 
was  so  far  recognized  by  the  defendant  com- 
pany that,  when  a  car  actually  stopped  there 
to  await  the  throwing  of  the  switch,  it  was 
the  custom  not  to  move  forward  again  tmtil 
the  conductor  gave  a  starting  signal,  so  that, 
if  a  passenger  happened  to  be  getting  off, 
the  car  would  not  be  started  while  he  was  in 
the  act  The  conductor  of  the  car  on  which 
plaintiff  was  riding  gave  testimony  to  that 
effect  as  did  other  witnesses.  The  evidence 
leaves  a  great  uncertainty  as  to  whether  the 
particular  car  with  which  we  are  concerned 
stopped  still  at  the  apex  of  the  switch,  or 
only  reduced  speed  until  It  was  moving  slow- 
ly, and  whether  it  was  standing  still  or  mov- 
ing when  plaintiff  endeavored  to  alight.  Sev- 
eral witnesses,  including  plaintiff,  testified 
that  it  had  stopped;  others,  that  it  never 
ceased  to  move,  but  that  its  speed  became 
quite  slow,  and  it  was  in  slow  motion  when 
she  tried  to  alight  Plaintiff  testified  that, 
when  she  and  her  husband  started  to  leave 
the  car.  It  was  standing  at  the  south  line 
of  Lucas  avenue,  which  defendant  contends 
was  the  usual  stopping  place.  Another  wit- 
ness gave  testimony  going  to  show  plaintiff's 
attempt  to  leave  the  car  was  made  when  its 
rear  end  was  abont  the  middle  of  Lucas 
avenue;  and  still  another,  that  they  did  so 
when  its  rear  end  was  at  the  switch  point 
and  its  front  end  in  the  middle  of  Lucas 
avenue.  Plaintiff's  husband  got  off  the  car, 
and  plaintiff  attempted  to  follow  him.  He 
held  up  his  hands  to  assist  her,  and  Just  as 
she  stepped  on  the  running  board  the  car 
either  suddenly  started  from  a  motionless 
state,  or  took  on  an  accelerated  speed,  and 
she  was  thrown  on  the  street  and  Injured. 
Plaintiff  testified  that  when  the  car  stopped 
at  the  switch  the  conductor  cried  out,  "Down- 
town transfers !"  thereby  signifying  that 
passengers  who  wished  to  transfer  to  a  Lucas 
Avenue  car  should  get  off  at  that  point  The 
conductor  admitted  making  the  exclamation, 
but  said  he  did  so,  not  at  the  switch,  but 
north  of  it,  and  that  he  always  gave  a  sim- 
ilar notice  immediately  after  passing  the 
next  cross-street  to  the  north.  The  testimony 
of  plaintiff's  physician  goes  to  show  that  she 
sustained  a  severe  shock,  which  resulted  in 
neurasthenia  and  hysteria  of  a  permanent 
type;  whereas  the  physicians  who  testified 
in  behalf  of  defendant  give  the  Impression 
that  whatever  nervousness  she  was  suffering 
from  was  due  largely  to  her  general  state  of 
health  and  excessive  stoutness.  We  need  not 
particularize  about  the  Injuries,  l)ecause  the 
errors  assigned  do  not  go  to  the  amount  of 
damages  awarded. 

The  instructions  given  and  refused  which 
bear  on  the  points  to  be  decided  will  be 
copied.  For  the  plaintiff  the  court  instructed 
as  follows:  "(1)  The  court  Instructs  the  Jury 
that  if  you  believe  and  find  from  the  evidence 
in  this  case  that  on  the  jSth  day  of  June, 
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1904,  the  defendant  was  a  carrier  of  passsn- 
gers  for  hire  by  street  railway  In  the  city  of 
St.  Louis,  Missouri,  and  used  the  car  men- 
tioned In  the  evidence  for  said  purpose;  and 
if  you  further  find  from  the  evidence  that 
on  said  day  the  defendant's  employfe  In 
charge  of  the  south-bound  car  ou  Its  Grand 
avenue  line,  mentioned  In  the  evidence,  re- 
ceived plaintiff  as  a  passenger  upon  said 
car  at  or  near  Easton  avenue  In  said  city, 
and  that  the  conductor  In  charge  of  said 
car  collected  plaintiff's  car  fare  from  her  hus- 
band and  gave  bim  a  transfer  for  plaintiff 
to  be  used  on  defendant's  Washington  avenue 
line;  and  if  you  further  believe  and  find 
from  the  evidence  that  when  said  south- 
bound Grand  avenue  car  arrived  at  or  near 
Lucas  avenue,  it  stopped;  and  If  you  further 
find  from  the  evidence  that  the  place  where 
said  car  stopped  on  said  occasion  was  a 
usual  and  customary  place  for  defendant's 
south-bound  Grand  avenue  cars  to  stop  and 
discharge  passengers,  and  that  It  was  a  usual 
and  customary  transfer  point  for  passengers 
on  south-bound  cars  on  said  Grand  avenue 
line  to  transfer  from  said  line  to  defendant's 
Washington  avenue  line;  and  If  you  further 
And  from  the  evidence  that  while  said  car 
was  so  stopped  at  said  place,  the  plaintiff 
undertook  to  alight  from  said  car,  and  that 
while  she  was  proceeding  to  alight  there- 
from and  before  she  had  safely  reached  the 
ground,  and  before  she  had  reasonable  time 
and  opportunity  to  alight  safely,  defendant's 
said  employes  In  charge  of  said  south-bound 
Grand  avenue  car  negligently  caused,  or  suf- 
fered said  car  to  be  suddenly  started  forward 
with  a  Jerk  and  that  thereby  plaintiff  was 
thrown  upon  the  street  and  Injured;  and  if 
the  jury  further  And  from  the  evidence  that 
defendant's  said  servants  in  charge  of  its 
said  car  could,  by  the  exercise  of  a  high  de- 
gree of  care,  such  as  would  have  been  used 
by  careful  and  skillful  men  under  like  cir- 
cumstances, have  prevented  such  starting  of 
said  car  at  such  time,  and  the  alleged  injury 
to  plaintiff,  and  failed  to  do  so;  and  if  the 
Jury  further  find  from  the  evidence  that  the 
plaintiff,  prior  to  and  at  the  time  of  attempt- 
ing to  alight  from  said  car  was  exercising 
ordlnatT  care  for  her  own  safety  in  doing  so, 
under  all  circumstances  shown  in  the  evi- 
dence, then  plaintiff  is  entitled  to  recover. 
(2)  The  court  instructs  the  Jury  that  if  yon 
find  from  the  evidence  in  this  case  that, 
while  the  plaintiff  was  a  passenger  on  the 
south-bound  Grand  avenne  car  referred  to 
in  the  evidence,  said  car  stopped  at  or  near 
Lucas  avenue,  whether  for  the  purpose  of 
enabling  the  motorman  in  charge  of  said  car 
to  throw  a  switch,  or  for  any  other  purpose, 
and  that  while  said  car  was  so  stopped  and 
standing  still,  the  plaintiff  undertook  to  alight 
therefrom,  then  It  was  the  duty  of  the  de- 
fendant not  to  start  said  car  while  the  plain- 
tiff was  in  the  act  of  getting  off  the  car,  if 
the  fact  that  the  plaintiff  was  In  the  act 
of  alighting  was  known  to  the  conductor  hav- 


ing charge  of  the  same;  and,  as  a  common 
carrier  of  passengers,  It  was  defendant's  duty 
to  give  plaintiff  a  reasonable  opportunity  to 
alight  from  its  car  before  starting  the  same, 
if  the  fact  that  the  plaintiff  was  attempting 
to  alight  was  known  to  the  conductor  in 
charge  of  the  car.  And  if  you  believe  and 
find  from  the  evidence  that  while  said  car 
was  so  stopped,  the  plaintiff  was  In  the  act 
of  getting  off  said  car  with  the  knowledge 
of  the  conductor  of  said  car,  and  while  In 
the  exercise  of  ordinary  care  on  her  part, 
and  that  said  car  was  carelessly  and  sudden- 
ly started  forward  with  a  Jerk  while  plain- 
tiff was  so  getting  off,  and  before  she  had  a 
reasonable  time  to  do  so,  and  that  she  was 
thereby  thrown  down  upon  the  street  and 
was  injured,  then  the  defendant  Is  liable,  and 
your  verdict  should  be  for  the  plaintiff." 

For  the  defendant  the  court  gave  this  In- 
struction: "(A)  The  court  Instructs  the  Jury 
that  if  you  find  and  believe  from  the  evidence 
that  plaintiff  attempted  to  alight  from  de- 
fendant's car  before  the  same  had  stopped  to 
receive  or  discbarge  passengers,  and  while 
the  same  was  in  motion,  and  that  snch  action 
on  her  part  directly  caused  or  contributed  to 
bring  about  the  Injuries  complained  of,  then 
the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  defendant.  (B)  The  court  in- 
structs the  Jury  that  If  you  find  from  the 
evidence  that  defendant's  car  was  not  stopped 
at  the  usual  place  for  taking  on  and  dis- 
charging passengers,  nor  for  that  purpose, 
but  was  slowed  down  or  stopped  before  it 
reached  such  point  in  order  to  open  a  switch, 
and  shall  further  find  that  defendant's  serv- 
ants in  charge  of  said  car  had  not  been  noti- 
fied by  plaintiff  of  her  intention  to  alight  at 
said  point,  and  that  neither  of  said  servants 
knew  of  plaintiff's  intention  to  so  attempt  to 
alight  from  said  car  at  said  place,  and  that 
plaintiff,  without  notice  of  her  intention  so 
to  do,  attempted  to  leave  said  car  at  said 
place,  and,  while  in  the  act  of  alighting,  said 
car  was  moved  forward  by  the  servants  in 
charge  of  defendant's  car  without  any  notice 
or  knowledge  upon  the  part  of  either  of  them 
that  plaintiff  was  making  or  about  to  make 
such  attempt,  then  plaintiff  cannot  recover 
In  this  action,  and  your  verdict  must  be  for 
defendant  (C)  If  you  find  and  believe  from 
the  evidence  that  plaintiff  attempted  to  alight 
from  defendant's  car  while  the  same  was  In 
motion,  then  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  defendant" 

The  court  gave  certain  Instructions  of  its 
own  motion  defining  the  meaning  of  ordinary 
care  and  the  burden  of  proof. 

The  following  instructions  were  regnested 
by  defendant  and  refused:  "(3)  The  court 
Instructs  the  Jury  that  the  mere  fact,  if  It  be 
a  fact,  that  plaintiff  was  injured  while  at- 
tempting to  alight  from  one  of  defendant's 
cars  does  not  entitle  plaintiff  to  recover. 
Before  you  can  find  a  verdict  In  favor  of 
plaintiff  and  against  defendant  you  must  find 
and  believe  from  the  evidence  that  the  car 
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mentioned  in  tbe  evidence  came  to  a  stop  for 
tbe  iiurpose  of  discharging  passengers,  and 
«bUe  80  stopped,,  and  while  plalntlfC  was  In 
the  act  of  alighting  from  the  same,  it  was 
negligently  caused  and  suffered  by  defend- 
ant's agents  In  charge  of  the  same  to  start 
foi-ward  with  a  lurch  or  jerk,  thereby  caus- 
ing plaintiff  to  fall  and  receive  the  injuries 
complained  of.  (4)  The  court  instructs  you 
that  by  tbe  terms  of  the  city  ordinance  read 
in  evidence  by  defendant  St.  Louis  Transit 
Conqtany,  said  company  was  required  to  stop 
its  cars  on  the  south  side  of  Lucas  avenue 
for  the  reception  and  discharge  of  passengers, 
and  bad  a  right  to  rely  upon  the  observa- 
tion of  that  ordinance  by  tbe  persons  taking 
passage  on  its  cars,  and  the  mere  fact.  If  it  be 
a  fact,  that  the  car  In  question  was  slowed 
down  or  stopped  on  or  near  the  north  side  of 
Lucas  avenue  before  crossing,  Is  of  itself  no 
evidence  whatever  of  an  invitation  for  plain- 
tiff to  alight  at  that  place,  nor  is  It  any  evi- 
dence of  negligence  on  tbe  part  of  said  St 
Louis  Transit  Company.  (6)  The  court  in- 
structs the  Jury  tliat  if  you  find  from  the  evi- 
dence that  defendant's  car,  upon>whlch  plain- 
tiff was  a  passenger,  had  not  yet  reached,  the 
usual  stopping  place  at  the  southwest  corner 
of  Grand  and  Lucas  avenues  for  receiving  and 
discharging  passengers,  but  was  slowed  down 
or  brought  to  a  stop  before  reaclilng  the  said 
usual  stopping  place  in  order  for  the  motor- 
man  to  throw  a  switch,  and  was  not  stopped 
or  slowed  down  at  said  point  in  order  to  re- 
ceive or  discharge  passengers,  and  that  while 
the  car  was  so  stopped  or  slowed  down  plain- 
tiff attempted  to  leave  the  same,  and  while 
so  in  tbe  act  of  leaving  said  car,  said  car 
was  moved  forward  and  plaintiff  was  thrown 
and  injured,  then  plaintiff  caunot  recover  in 
this  action,  and  your  verdict  will  be  for 
defendant  (6)  Although  yon  may  believe 
from  the  evidence  that  at  and  before  the  time 
of  the  accident,  and  since  that  time,  many 
persons  have  gotten  on  and  off  south-bound 
cars  while  said  cars  were  stopping  at  or 
near  the  switch  on  the  north  side  of  Lucas 
avenue,  still  the  court  declares  to  you,  as 
a  matter  of  law,  that  this  fact,  if  It  l>e  a 
fact  does  not  establish  or  tend  to  establish 
tbe  existence  of  a  custom  tbat  is  binding 
uiK>n  defendant,  St.  Louis  Transit  Company, 
In  tbe  absence  of  evidence  that  such  conduct 
of  passengers  was  known  to  some  officer  or 
agent  of  said  transit  company  having  author- 
ity on  behalf  of  said  company  to  approve  or 
permit  It" 

The  cause  of  action  declared  on  Is  thus 
stated  In  the  petition:  "Plaintiff  further 
states  tbat  at  or  near  tbe  Intersection  of 
Grand  and  Lucns  avenues,  said  Grand  avenue 
car  was  caused  by  tbe  agents  and  servants 
of  defendant  in  charge  thereof  to  stop,  and 
plaintiff  was  invited  by  defendant  to  alight 
from  said  car.  Plaintiff  further  states  that 
while  said  car  was  standing  still  and  mo- 
tionless at  snid  time  and  place  plaintiff  un- 
dertoolc  to  alight  from  said  car  upon  the 


street  But  plaintiff  states  that  at  said  time 
and  place  the  defendant,  tlirough  Its  agents 
and  servants  in  charge  of  said  car,  unmindful 
of  its  duty  and  agreement,  negligently  failed 
to  allow  the  plaintiff  reasonable  time  and 
opportunity  to  alight  from  said  car,  but  did 
so  negligently,  carelessly,  and  unskillfuily 
operate  said  car  that  while  plaintiff  was 
proceeding  to  allgbt  therefrom,  said  car  was 
by  said  servants  negligently  caused  and  suf- 
fered to  be  suddenly  started  forward  wltb  u 
Jerk,  and  plaintiff  was  thereby  thrown  down 
upon  the  street  and  seriously  and  painfully 
Injured."  The  petition  then  states  the  ex- 
tent of  the  Injuries  received  by  tbe  fall. 

Boyle,  Priest  &  Lehman  and  Crawley  & 
Jamison,  for  appellant  Wm.  B.  Gentry,  for 
i-espondent 

GOODE,  J.  (after  stating  the  facts).  The 
witnesses  disagreed  on  the  Issues  of  whether 
tbe  car  was  standing  still  or  moving  when 
tbe  plaintiff  attempted  to  leave  It,  and,  if 
standing  still,  where  it  stood  wltb  reference 
to  the  Intersection  of  Grand  and  Lucas  ave- 
nues. But  there  was  no  disagreement  regard- 
ing the  fact  that  passengers  were  let  off  cars 
at  any  of  the  three  points  where  it  may  have 
been  standing,  namely,  at  the  apex  of  the 
switch,  which  was  Just  north  of  the  north 
line  of  Lucas  avenue,  at  the  south  crossing, 
or  in  the  driveway  where  the  two  streets 
crossed.  As  we  have  stated,  there  was  testi- 
mony that  sometimes,  after  a  car  proceeding 
southward  on  Grand  avenue  bad  passed  over 
the  switch  points  and  stopped  to  the  south  of 
them  to  let  off  and  take  on  passengers,  it 
would  not  succeed  In  stopping  with  Its  rear 
platform  immediately  over  the  sonth  cross- 
ing, which  it  was  the  intention  to  do,  but 
would  come  to  a  stop  before  the  rear  steps 
or  platform  had  reached  the  crossing,  and 
then  passengers  were  received  and  dischar- 
ged where  tbe  car  stood.  This  custom  ob- 
tains In  some  measure  at  ail  crossings,  be- 
cause cars  cannot  be  stopped  always  at  tbe 
exact  line  where  it  is  most  convenient  to  get 
on  and  off.  The  weight  of  tbe  testimony  for 
plaintiff  goes  to  prove  the  car  stopped  on  the 
south  crossing,  when,  of  course,  plaintiff  and 
other  passengers  were  to  be  expected  to  alight, 
and  tbe  conductor  should  have  looked  after 
their  safety.  Defendant's  witn^ses  swore 
the  car  was  north  of  the  switch  points  where 
the  accident  happened,  and  most  of  them 
swore  it  was  in  motion.  Tbe  conductor  of 
tbe  car  was  an  eyewitness  of  the  accident, 
and  be  swore  no  stop  was  made;  that  the 
motorman  threw  the  switch  while  the  car 
was  in  motion;  and  tbat  when  plaintiff  fell 
the  front  of  the  car  was  15  feet  south  of  the 
switch.  If  this  statement  was  true,  the  car 
was  moving  over  the  switch  r  t  the  time.  De- 
fendant proved  a  custom  to  hold  stationary 
cars  which  had  stopped  at  tbe  apex  of  the 
switch  for  the  switch  to  be  thrown  until  any 
passen^r  who  inlRht  try  to  get  off  at  that 
point  had  time  to  do  so.    On  tbts  Issue  tbe 
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condnctor  aaid :  'TThe  only  time  It  was  stop- 
ped was  wlien  eome  motorman,  whoi  he 
pulled  np  to  the  switch,  came  to  a  full  stop. 
That  Is  not  necessary;  but,  when  they  do 
come  to  a  fall  stop  there,  they  stop  until  they 
receive  two  bells,  so,  If  any  passenger  Is  get- 
ting off,  you  couldn't  go  ahead  until  they 
get  off.  Q.  Do  I  understand  you  to  say  there 
are  times  when  It  Is  necessary  for  the  motor- 
man  to  bring  the  car  to  afnll  stop?  A.  If  the 
switch  is  working  hard,  be  might  Q.  Ebccept 
when  the  switch  Is  working  hard,  and  yon 
make  the  stop  under  the  circumstances  you 
have  mentioned,  tell  the  Jury  whether  or  not 
tbe  car  stops  there  at  any  other  time?  A. 
I  can't  understand  that  question.  Q.  Did  the 
car  stop  there  to  receive  or  discharge  pas- 
sengers there  at  all?  A.  Well,  the  car  is  not 
supposed  to  stop  there  to  discharge  or  let  on 
passengers,  nnless  under  tbose  circumstances 
that  ttaey  bad  to  stop  to  stc^  tbe  switch  or 
close  it  Q.  Tell  tbe  jury  whether  or  not 
yon  bad,  in  fact,  stopped  there  to  throw 
tbe  switch?  A.  We  ba'dn't  stopped.  The 
switch  was  out  of  order.  The  electric  switch 
was  oat  of  order.  It  had  been  nsed  for  some 
time  with  a  hand  switch  bar,  and  It  worked 
easily,  and  they  k^t  It  In  good  repair  for  a 
hand  switch  bar,  and  be  threw  It  on  the  fly, 
made  the  switch,  and  went  on."  The  con- 
doctor  said,  too,  that  he  saw  plaintiff  in  the 
attempt  to  alight,  and  was  about  five  feet 
from  her.  He  swore  in  this  connection  as 
follows :  "Q.  When  you  saw  Mr.  Parks  about 
to  get  down  was  the  time  yoa  warned  them? 
A.  It  was  he  that  was  getting  down.  Q.  He 
got  out  ahead  of  Mrs.  Parks?  A.  Yes,  sir; 
she  was  standing  up  in  the  aisle.  Q.  You 
were  about  five  feet  away  from  them?  A. 
Yes,  sir.  Q.  North  of  them?  A.  South  of 
them — no,  sir;  north  of  them,  toward  tbe 
rear  end  of  the  car.  Q.  North  of  them?  A. 
Yes,  sir.  Q.  You  saw  Mr.  Parks  get  down, 
did  yoa?  A.  Yes,  sir.  Q.  You  were  looking 
right  at  Mrs.  Parks  when  she  got  up  out  of 
her  seat  and  went  to  the  edge  of  the  car 
and  started  to  get  down?  A.  Yes,  sir.  Q. 
Yoa  saw  her  as  plainly  as  you  see  me?  A. 
Yes,  sir.  Q.  There  is  no  doubt  but  you  did 
see  her  in  tbe  act  of  getting  down  off  this 
car ;  isn't  that,  true?  A.  Yes,  sir."  In  view 
of  the  foregoing  facts  it  Is  clear  that  the 
question  which  chiefly  bore  on  plaintiff's 
right  to  a  verdict  was  whether  or  not  tbe 
car  was  still  or  In  motion  when  she  tried  to 
leave  It  If  it  was  standing  still,  as  tbe 
c-onductor  was  in  a  few  feet  of  her  and  look- 
ing at  her,  beyond  doubt  it  was  bis  duty  to 
detain  it  if  possible,  until  she  bad  an  op- 
portunity to  get  off  in  safety;  and  this  Is 
especially  true  in  view  of  the  fact  that,  wher- 
ever the  car  may  have  been  at  the  time,  the 
place  was  one  where  the  company  was  in  the 
bablt  of  discharging  passengers.  In  tbe  giv- 
en Instructions  for  both  parties,  tbe  court 
forbade  a  recovery  If  the  car  was  moving 
wben  plaintiff  attempted  to  leave  It  There 
might  be  a  doubt  about  her  right  to  dam- 


ages. If  it  was  moving  very  slowly  and  tbe 
speed  was  suddenly  accelerated,  but  that 
question  is  not  before  ns.  Defendant  was 
given  the  full  benefit  of  Its  contention  against 
her  right  If  the  car  was  moving. 

Complaint  is  preferred  against  the  second 
Instruction  for  plaintiff,  wherein  the  jury 
were  told  that  If  the  car  had  stopped  for  any 
purpose,  either  to  throw  the  switch,  or  some 
other,  and  plaintiff  was  hurt  by  a  sudden 
start  while  attempting,  with  tbe  knowledge 
of  the  conductor,  to  alight,  she  might  recover. 
Tbe  doctrine  of  that  Instruction  Is  sound  and,, 
as  said.  It  was  particularly  applicable  to  the 
facts  of  tbe  present  case,  because  the  car  ha* 
stopped  at  a  point  where  passengers  were- 
habitually  discharged.  In  a  cause  very  sim- 
ilar to  this  one,  but  lacking  tbe  important 
fact  Just  mentioned,  an  instmcUon  like  the- 
one  under  review  was  approved.  In  discoss* 
Ing  tbe  matier  tbe  court  said :  "If  as  a  mat- 
ter of  fact  tbe  car  bad  come  to  a  fall  stop 
65  feet  south  of  tbe  Ninth  street  crossing,, 
and  tbe  passengers  were  alighting  from  It, 
with  tbe  knowledge  of  tbe  conductor,  certain- 
ly it  would  have  been  negligence  for  the  serv- 
ants of  the  company  to  have  started  tbe  car 
suddenly  forward  without  warning  to  the 
passengers,  or  giving  them  an  opportunity  to 
alight  when  they  were  In  the  very  act  of  leav- 
ing the  car,  which  was  an  open  summer  car; 
for  In  the  very  nature  of  such  cars.  It  wonld 
require  but  a  moment  to  afford  the  opportu- 
nl^  of  alighting."  Jackson  v.  Railroad,  US 
Mo.  109,  224,  24  S.  W.  192,  199.  Tbe  second 
Instruction  Is  criticised  for  allowing  plaintiff 
to  recover  without  proving  that  she  was  in- 
vited by  defendant's  servants  to  alight  from 
tbe  car.  As  all  tbe  evidence,  defendant's  as 
well  as  plaintiff's,  shows  that  If  the  car  bad 
stopped  at  all.  It  was  at  a  point  where  pas- 
sengers were  habitually  discharged,  tnere  was 
enough  of  an  Implied  Invitation  to  plaintiff, 
or  any  other  passenger,  who  wished  to  alight, 
to  do  so,  and  to  put  the  car  men  on  the  alert 
and  charge  them  with  tbe  duty  of  holding 
the  car  antil  passengers  had  a  reasonable 
time  to  leave  It  Tbe  essence  of  tbe  case 
pleaded  was  that  they  failed  to  do  this,  and, 
instead,  negligently  started  the  car  from  a 
motionless  state  while  plaintiff  was  in  the 
act  of  leaving  it 

The  first  Instruction  given  at  plalntitTs  re- 
quest Is  attacked  as  erroneous  In  that  It 
omitted  to  require  a  finding,  not  only  that 
tbe  car  had  stopped  at  the  usual  and  custom- 
ary place  to  discharge  passengers  when  plain- 
tiff attempted  to  alight,  but  that  defendant's 
servants  knew  of  her  attempt  The  Instruc- 
tion, as  given.  Is  said  to  make  defendant  li- 
able for  nonperformance  of  a  duty  which  It 
owed  passengers  getting  off  at  a  regular  stop- 
ping place,  whereas  the  facts  of  tbe  acci- 
dent show  the  stop  was  not  at  the  regular 
place  of  stopping,  which  was  on  tbe  soutb 
side  of  Lucas  avenue,  some  40  feet  or  more 
away  from  tbe  point  where  plaintiff  fell.  . 
As  tbe  conductor  himself  swore  be  saw  plain-  - 


Digitized  by 


Google 


Mo.) 


GOOCH  T.  J.  I.  CASE  THRESHING  MACH.  CO. 


431 


tiff  alighting  and  at  a  point  where  the  usage 
waa  to  let  off  passengers,  these  criticisms 
must  be  regarded  as  Immaterial. 

The  third  instmction  requested  by  defend- 
ant was  properly  refnsed,  because  It  waa  not 
essential  to  plaintiff's  recovery  that  the  car 
should  have  stopped  for  the  purpose  of  dis- 
charging passengers.  If  it  stopped  to  throw 
the  switch  and  plaintiff,  while  getting  off 
before  the  conductor's  eyes,  waa  hurt  In  con- 
seQuence  of  his  carelessness,  she  had  a  case, 
unless  carelessness  of  her  own  contributed  to 
the  accident 

What  we  have  said  answers  the  assignment 
of  error  for  the  refusal  to  give  defendant's 
fourth  Instruction.  It  Is  true  that  the  city 
ordinance  required  defendant  to  stop  its  cars 
on  the  south  side  of  Lucas  avenue  to  receive 
and  discharge  passengers,  but  the  ordinance 
did  not  prohibit  defendant  from  stopping 
elsewhere  for  those  purposes,  and  If  it  was 
accastomed  to  do  so,  It  Is  responsible  for  an 
accident  due  to  careless  starting  while  a 
passenger  was  alighting. 

For  similar  reasons,  and  because  of  tbe 
conductor's  admission  that  he  saw  plaintiff 
getting  off  the  car,  the  fifth  and  sixth  in- 
Btmctlons  asked  by  defendant  were  incorrect 
The  fifth  denied  her  redress  If  the  car  bad 
stopped  for  the  motorman  to  throw  tbe 
switch,  and  the  sixth  one  Ignored  the  effect 
of  tbe  conductor's  statonent  that  tbe  custom 
of  letting  passengers  off  at  the  switch  point 
was  so  well  established  that  cars  were  de- 
tained until  any  one  getting  off  bad  time  to 
reach  the  ground  in  safety. 

This  cause  was  tried  without  reversible 
error,  and,  as  there  was  ample  evidence  on 
the  several  Issues  of  fact  for  the  considera- 
tion of  the  Jury,  the  Judgment  will  be  af- 
firmed.   All  concur. 


OOOCH  et  al.  V.  J.  I.  CASE  THRESHING 
MACH.   CO. 

(St  Louis  Coart  of  Appeals.     Missonrl.    May 
8,  1906.     Rehearing  Denied  May  22,  1906.) 

1.  Pkincipai.   ahd    AoKirr — Contract— Con- 
STBtrcnow— RiOHT  to  Compensation. 

In  a  contract  between  a  threshing  machine 
company  and  their  local  agents  at  a  certain 
town,  a  provision  that  the  agents  shonld  re- 
ceive no  commission  on  tbe  sale  of  second-hand 
goods  referred  to  second-hand  machines  taken 
m  part  payment  for  new  machines  sold  by 
the  agents  In  their  territory,  and  did  not  pre- 
dnde  them  from  recovering  a  commission  for 
■elling,  at  the  special  request  of  the  company, 
a  second-liand  machine  talcen  by  it  in  trade  in 
another  locality. 

2.  Savb  — Action   fob   Compensation  —  Ir- 

BTBUCnONS. 

Where,  in  an  action  by  agents  for  commis- 
sions (or  the  sale  of  a  machine,  it  appeared 
that  the  contract  of  sale  concluded  by  the  agents 
bad  been  altered  by  the  principal  in  some  im- 
material respects,  and  a  new  contract  executed 
for  the  pnrpose  of  depriving  the  agents  of 
their  commissions,  an  instruction  to  find  for 
defendant  if  it  did  not  accept  the  sale  made  by 
plaintiffs  was  sufficiently  favorable  to  defendant 


Appeal  from  Circuit  Court  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  M.  B.  Gooch  and  others  against 
the  J.  I.  Case  Threshing  Machine  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Tapley  &  Fitzgerrell,  for  appellant  Fear- 
son  &  Pearson,  for  respondents. 

OOODE,  J.  Plaintiffs  sued  for  a  commis- 
sion alleged  to  be  due  them  for  selling  a 
second-hand  threshing  machine  taken  by  tbe 
defendant  in  part  payment  for  a  new  ma- 
chine. O.  H.  Ackley,  a  traveling  salesman 
for  the  defendant  company,  bad  an  opportuni- 
ty to  sell  a  threshing  machine  to  a  man 
who  lived  at  Warrenton,  in  Warren  county. 
The  defendant's  local  agents  at  Warrenton 
were  a  firm  styled  Walker  &  Hlntz.  Plain- 
tiffs are  the  local  agents  at  Eolla  In  Pike 
county.  Walker  &  Hlntz  found  this  customer 
at  Warrenton,  and  Ackley  took  bold  of  the 
negotiation  with  him.  The  conditions  on 
which  the  customer  would  buy  were  that 
defendant  would  accept  an  old  thresher  In 
part  payment  The  old  machine  was  to  be 
taken  at  tbe  price  of  $750.  Ackl^  went  to 
Gtolia,  where  plaintiffs  were  in  business,  in- 
formed them  of  the  opportunity  to  sell  a 
machine  at  Warrenton,  said  the  sale  could 
be  made  if  a  buyer  could  be  found  for  tbe 
old  machine,  and  requested  plaintiffs  to  help 
him  find  a  buyer.  Plaintiffs  asked  what 
there  would  be  in  it  for  them  if  they  found 
a  buyer.  Ackley  told  them  the  company 
wanted  to  realize  $750  for  tbe  second-hand 
machine,  and.  If  plaintiffs  could  sell  it  for 
$850,  they  could  have  tbe  surplus  $100  for 
their  commission.  Plaintiffs  said  they  could 
sell  it  for  $900  as  easily  as  for  $850.  The 
old  machine  was  sold  to  Bibb  &  Son,  near 
Eolia,  for  $900.  This  sale  was  accomplished 
with  the  assistance  of  plaintiffs,  who  in- 
troduced Ackley  to  the  buyers.  Bibb  &  Son 
were  to  give  two  notes  of  $460  each,  one 
due  October  1,  1904,  and  the  other  due  Octo- 
ber 1,  1905,  to  be  secured  by  a  chattel  mort- 
gage. The  transaction  was  subject  to  the 
approval  of  the  defendant  company.  About 
a  week  later  Ackley  visited  plaintiffs  again, 
and  told  them  the  agents  at  Warrenton  had 
sold  the  new  machine  for  $1,300  instead  of 
$1,400,  which  was  the  price,  and  therefore 
there  would  be  no  commission  paid  to 
plaintiffs  for  the  sale  of  the  old  machine. 
At  this  interview  Ackley  produced  a  letter 
from  defendant  addressed  to  plaintiffs,  in 
which  it  was  stated  that  defendant's  agents 
at  Warrenton  had  taken  an  order  for  the  new 
machine  at  $1,300  Instead  of  $1,400,  which 
tbe  company  expected  to  receive,  and  hence 
tbe  company  would  find  difficulty  in  handling 
the  old  machine  if  they  had  to  pay  a  com- 
mission on  the  sale  of  it  The  letter  further 
stated  that  Ackley  would  try  to  make  an 
arrangement  with  plaintiffs.  The  arrange- 
ment Ackley  endeavored  to  make  was  to  in- 
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duce  plaintiffs  to  guaranty  tbe  notes  giTen 
by  Bibb  &  Son  for  the  old  tnachine,  offering, 
if  plaintiffs  would  Indorse  tbe  notes,  to  pay 
tbem  a  commission  of  $20a  Plaintiffs  re- 
fused-to  guaranty  tlie  notes,  whereupon  Ack- 
ley  said  be  would  rewrite  the  order  for  the 
sale  of  tbe  old  machine  to  Bibb  &  Son. 
Ackley  asserted  that  tbe  company  bad  re- 
jected the  sale  to  Bibb  &  Son  which  had  been 
made  through  tbe  Intervention  of  plaintiffs, 
and  therefore  plaintiffs  were  not  entitled  to 
a  commission.  Plaintiffs  insisted  they  were, 
and  would  demand  It  If  the  machine  was  sold 
to  Bibb  &  Son.  Ackley  subsequently  rewrote 
tbe  terms  of  tbe  sale,  making  the  first  note 
payable  September  1, 1904,  Instead  of  October 
Ist,  and  dlTiding  the  second  note  of  $450 
Into  two  notes  of  |225  each,  one  due  October 
1,  1905,  and  the  other  due  October  10th. 
These  notes  were  secured  by  a  chattel  mort- 
gage, as  tbe  others  were  to  be.  There  was 
no  substantial  change  In  the  terms  of  the 
sale,  and  Bibb  &  Son,  whom  plaintiffs  had 
Interested  In  the  old  machine,  purchased  It. 
There  was  testimony  going  to  show  that, 
after  the  negotiation  of  the  sale  to  Bibb  & 
Son  bad  been  set  on  foot,  Ackley  Induced 
tbe  plaintiffs  to  accept  $65  for  their  commis- 
sion by  represeutlng  to  them  that  a  com- 
mission would  have  to  be  paid  to  the  agents 
at  Warrenton.  For  this  reason  tbe  verdict 
and  Judgment  were  for  $65  Instead  of  $100. 

1.  It  is  contended  by  the  company  that 
plaintiffs  were  not  entitled  to  a  commission 
on  tlie  sale  of  tbe  old  machine,  because  the 
written  contract  between  them  and  defend- 
ant company  contained  a  stipulation  provid- 
ing that  plaintiffs,  as  tbe  company's  agents 
at  Eolla,  should  receive  no  commission  on 
second-band  goods  of  any  kind.  That  stipu- 
lation bud  reference  to  second-hand  machines 
taken  In  part  payment  for  new  machines  sold 
by  plaintiffs  In  the  territory  In  which  they 
were  agents — In  their  territory  around  Eolla. 
The  second-hand  machine  plaintiffs  sold  to 
Bibb  &  Son  was  taken  In  part  payment  for 
a  new  mnchlne  sold,  not  In  plaintiffs'  terri- 
tory, or  by  them,  but  In  Warren  county,  and 
by  other  agents  of  defendant.  Ackley  en- 
gaged the  assistance  of  plaintiffs  to  find  a 
customer  In  their  territory  for  an  old  machine 
for  tbe  purpose  of  enabling  a  sale  to  be  made 


In  another  county.  This  transaction  was  out- 
side the  scope  of  plaintiffs'  employment  as 
regular  agents  of  defendant,  and  not  con- 
trolled by  the  written  contract 

2.  It  Is  insisted  that  Ackley  had  no  au- 
thority to  employ  plaintiffs  to  sell  tbe  second- 
band  machine,  and  In  support  of  this  con- 
tention tbe  contract  of  agency  between  plain- 
tiffs and  defendant  la  again  Invoked.  One 
clause  of  that  document  provided,  in  effect, 
that  no  contract  for  tbe  sale  of  a  machine 
should  be  valid  until  approved  by  the  com- 
pany, and  another  clause  provided  that  no 
person  bad  any  authority  to  waive,  alter,  or 
enlarge  tbe  terms  of  tbe  instrument  This 
stipulation  has  no  beaiiog  on  the  Immediate 
transaction.  Ackley  had  direct  authority 
from  the  company  to  arrange  wltb  plaintiffs 
about  the  sale  of  tbe  old  machine.  This 
fact  distinctly  appears  from  tbe  company's 
letter  addressed  to  plaintiffs,  and  from  the 
further  fact  that,  after  defendant  knew  of 
tbe  sale  by  plniutiffs'  efforts  to  Bibb  &  Sou. 
It  chose  to  abide  by  tbe  transaction.  How- 
ever, tbe  question  of  Ackley's  authority  to  em- 
ploy plaintiffs  was  submitted  to  tbe  Jury  by 
on  appropriate  instruction,  and  It  cannot  be 
contended  seriously  that  tbe  evidence  was 
Insufficient  to  warrant  the  submission. 

3.  Tbe  further  contention  Is  made  that  the 
sale  to  Bibb  &  Sou  was  not  plaintiffs'  work, 
because  tbe  contract  of  sale  concluded  by 
plaintiffs  was  rejected  by  tbe  company,  and 
a  new  contract  entered  into  afterwards  t>e- 
tween  Ackley  and  Bibb  &  Son.  Su£Bce  to 
say  as  to  this  point  that  the  court  left  It 
to  the  Jury  to  determine  whether  or  not 
the  company  accepted  the  sale  made  by 
plalnUffs,  with  tbe  direction  that  If  tbe 
Jury  found  It  did  not  a  verdict  should  be 
returned  In  defendant's  favor.  Certainly 
this  was  as  much  as  defendant  had  the  right 
to  ask,  for  the  contract  for  the  purchase  of 
the  old  machine,  w^blch  plaintiffs  had  been 
instrumental  In  inducing  Bibb  &  Son  to 
make,  was  only  nominally  changed  by  Ackley, 
and  changed  for  no  other  purpose  than  to 
cut  plaintiffs  out  of  a  commission. 

The  verdict  in  this  case  was  for  tbe  right 
party,  and  the  case  was  tried  without  error ; 
therefore  the  Judgment  will  be  atHrmed.  All 
concur. 
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NATIONAL  BANK  OF  LANCASTER  t. 
JOHNSON'S  ADM'R. 

(Court  of  Appeal*  of  Kentucky.    Sept  20, 
1906.) 

AppbaI/— SxTPX^oiDKif— BrrooT — Cbkditob'b 
Suit. 

Plaintiff,  as  administrator,  had  money  be- 
longiiig  to  bis  estate  on  deposit  in  defendant 
bank,  when  one  of  his  personal  creditors  Insti- 
tuted an  equitable  action,  as  authorized  by  Civ. 
Code  Prac.  ^  439  to  subject  plaintiff's  statutory 
allowance  out  of  such  sum  to  payment  of  hw 
claim.  The  creditor's  bill  was  dismissed,  but 
the  order  was  superseded,  and  reversed  on  ap- 
peal ;  the  court  of  appeals  holding  that  the  claim 
of  the  administrator  against  the  estate  was  sub- 
ject to  the  payment  of  his  debts.  Heid,  that 
■uch  determination  was  conclusive  on  plaintiff, 
and  that  the  bank  was  therefore  not  liable  for 
refnsal  pending  such  appeal  to  pay  plaintiff  the 
entire  amount  of  his  deposits. 

Appeal  from  Circuit  Court,  Oarrard 
County. 
"Not  to  be  officially  reported." 
Action  by  William  Herndon,  administrator 
of  M.  W.  Johnson,  deceased,  against  the 
National  Bank  of  Lancaster,  Ky.  From  a 
Jadgment  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  I.  Williams,  for  appellant  Wm.  Hem- 
don,  J.  Mort  Rothwell,  R.  H.  Tomlinson,  G. 
B.  Swlnebroad,  and  M.  0.  Saufley,  for  ap- 
pellee. 

BARKER,  J.  This  action  constitutes  a 
sequel  to  that  of  Sanders  v.  Herndon,  the 
opinion  In  which  is  to  be  found  In  93  S.  W. 
14,  29  Ky.  Law  Rep.  822.  It  is  not  necessary 
here  to  reiterate  all  of  the  facta  of  that  liti- 
gation, so  fully  recited  in  the  opinion  re- 
ferred to.  We  shall  therefore  only  briefly 
outline  the  proceedings  of  the  former  case. 
In  order  that  the  Issues  involved  in  this  may 
be  clearly  comprehended. 

Sanders  and  Walker  instituted  an  equitable 
action  in  the  Garrard  circuit  court  under 
section  439  of  the  Civil  Code  of  Practice  for 
the  purpose  of  discovering  and  attaching 
property  belonging  to  their  judgment  debtor, 
William  Herndon.  Herndon,  at  the  time, 
was  administrator  of  the  estate  of  M.  W. 
Johnson,  deceased,  and  In  his  fiduciary  capa- 
city bad  on  dqxMsit  in  the  National  Bank  of 
Lancaster,  Ky.,  a  large  sum  of  money.  Wil- 
liam Herndon,  as  aAnlnistrator  aforesaid, 
and  tbe  appellant  bank  w^e  made  defend- 
ants, and  it  was  alleged  in  the  petition  that 
the  former  had  oa  deposit  In  tbe  bank  the 
sum  of  $35,000,  and  was  entitled  under  the 
statute  to  receive  for  his  services  $1,750, 
which  latter  sum  was  sought  to  be  attached 
and  subjected  to  the  payment  of  the  claim 
of  tbe  plaintiffs.  A  general  demurrer  to  the 
petition  was  aostalned  by  the  court,  and,  up- 
on tbe  refusal  of  the  plaintiffs  to  amend,  it 
was  dismissed,  the  attachment  discharged, 
and  a  Judgment  for  costs  awarded.  An  ap- 
peal was  taken,  and  the  judgment  superseded, 
after  which  William  Herndon,  as  administra- 
tor of  the  estate  of  M.  W.  Johnson,  drew  his 
cbeck  for  the  whole  amount  then  due  him 
96  S.W.— 28 


in  his  fiduciary  capacity  by  the  appellant 
bank,  presented  it,  and  demanded  payment 
The  amount  on  deposit  at  this  time  wtfs 
something  less  than  $12,000,  and  included 
tbe  sum  of  $1,750  involved  in  tbe  attachment 
proceedings.  The  officers  of  the  bank,  while 
refusing  to  honor  the  check  as  presented, 
offered,  if  appellee  would  so  draw  it,  to  pay 
over  to  him  all  money  he  had  on  deposit, 
exc^t  the  sum  of  $1,750  involved  in  tbe  at- 
tachment This  proposition  was  declined, 
and  thereupon  appellee  instituted  this  action 
to  recover  judgment  for  the  whole  of  the  sum 
on  deposit  belonging  to  the  estate  of  his  de- 
cedent Johnson.  The  bank  filed  an  answer, 
reciting  the  history  of  the  litigation  sub- 
stantially as  above  given,  and  filed  as  ex- 
hibits copies  of  the  petition  of  Sanders  and 
Walker,  the  attachment  sued  out,  the  judg- 
ment of  tbe  court,  and  the  order  of  super- 
sedeas, and  reciting  its  offer,  before  tbe  suit 
was  instituted,  to  pay  over  to  the  appellee 
all  funds  belonging  to  the  estate  of  the  de- 
ceased Johnson,  except  the  amount  involv- 
ed in  the  action  of  Sanders  and  Walker  v. 
Herndon.  A  general  demurrer  was  interpos- 
ed to  the  answer,  and  sustained  by  the  court; 
whereupon  appellant  declined  to  plead  fm-- 
ther,  and  Judgment  wus  rendered  for  the 
full  amount  of  the  deposit,  from  which  this 
appeal  is  prosecuted. 

The  question  presented  for  adjudication  is 
whether  appellee  was  entitled  to  demand  of 
the  bank  the  payment  of  the  whole  deposit, 
including  the  attached  sum  of  $1,750,  or 
whether,  on  the  other  hand,  he  was  bound  by 
the  order  of  supersedeas,  and  required  to 
await  tbe  determination  of  the  appeal  in 
Sanders  v.  Herndon.  Section  752  of  the 
Civil  Code  of  Practice  is  as  follows:  "The 
supersedeas  is  a  written  order,  signed  by 
the  clerk,  commanding  the  appellee  and  all 
others  to  stay  proceedings  on  the  judgment 
or  order."  Section  489  of  the  Civil  Code  of 
Practice  provides:  "After  an  execution  of 
fieri  facias,  directed  to  tbe  county  in  which 
the  judgment  was  rendered,  or  to  the  county 
of  the  defendant's  residence.  Is  returned  by 
the  proper  officer,  either  as  to  tne  whole 
or  part  thereof.  In  substance,  no  property 
fonnd  to  satisfy  the  same,  the  plaintiff  In 
the  execution  may  institute  an  equitable  ac- 
tion for  tbe  discovery  of  any  money,  chose  in 
action,  equitable  or  legal  interest,  and  all 
other  property  to  which  the  defendant  is  en- 
titled, and  for  subjecting  the  same  to  the 
satisfaction  of  the  judgment;  and  in  such 
actions  persons  Indebted  to  the  defendant 
or  holding  money  or  property  in  which  he 
has  an  Interest,  or  holding  evidences  or  securi- 
ties for  the  same,  may  be  also  made  defend- 
ants." In  the  case  of  Sanders  v.  Herndon, 
the  Judgment  of  the  circuit  court  dismissing 
the  petition  and  discharging  the  attachment 
was  reversed,  and  we  there  held  that  tbe 
claim  of  William  Herndon,  as  administrator 
of  the  estate  of  Johnson,  for  remuneration 
for  his  services,  constituted  a  chose  in  ac- 
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tlon  which  hl8  peraomil  credlton  ooold  sub- 
ject to  the  payment  of  tbelr  debts,  that  the 
petition  stated  a  canst)  of  action  in  favor  of 
the  defendant  Hemdon  against  the  estate  of 
M.  W.  Johnson,  and  that  under  the  provisions 
of  section  439  of  the  Civil  Code  of  Practice 
debtors  of  the  principal  debtor  may  be  made 
defendants;  a  cause  of  action  against  them 
la  his  behalf  being  set  forth  In  the  petition. 
This  Is  conclusive  on  appellee  in  the  case  at 
bar,  and  therefore  Sanders  and  WaJker,  bj 
describing  in  tbelr  petition  the  Interest  of  de- 
fendant Hemdon  sought  to  be  attached,  ac- 
quired a  Um  to  the  extent  of  the  amount  due 
blm  on  the  fund  on  deposit  WUkerson  v. 
Phillips,  81  S.  W.  801,  26  Ky.  Law  Hep.  440. 
Tills  ilen  the  bank  could  not  ignore  by  pay- 
ing the  funds  over  to  the  administrator,  ex- 
cept at  its  peril,  and  although  the  circuit 
court,  by  its  Judgment,  discharged  the  at- 
tachment, and  thus  vacated  the  Hen,  the 
effect  of  this  judgment  was  suspended  by  the 
order  of  supersedeas,  and  the  bank  could  not 
rightfully  pay  over  the  fund  until  the  final 
determination  of  the  validity  of  the  lien  by 
this  court    Puff  T.  Hncbter,  78  Ky.  14& 

We  conclude  that  the  answer  of  the  appel- 
lant sets  forth  a  valid  fiefense  to  appellee's 
caose  of  action,  that  the  order  of  supersedeas 
In  Sanders  and  Walker  v.  Hemdon  Is  bind- 
ing upon  all  of  the  parties  to  that  record,  and 
that  the  merits  of  all  the  Issues  therein  In- 
volved must  be  adjudicated  in  that  case. 

It  follows,  therefore,  thst  the  court  erred 
in  sustaining  the  demurrer  to  the  answer, 
and  the  judgment  Is  reversed  for  proceedings 
consistent  herewith. 


CINCINNATI,   N.   O.   &  T.   P.   RT.  CO.   r. 

PENDLETON  &  HUDSON. 
(Court  of  Appeals  of  Kentucky.    Sept  19,  190&) 

1.  Actions — Lkgai.  Defenses. 

Where  a  carrier,  sned  at  law  for  Injuries  to 
S  shipment  of  live  stock,  relied  on  a  written  con- 
tract of  shipment  binding  it  to  can?  the  stock 
to  the  end  of  its  line,  and  there  deliver  it  to  a 
connecting  carrier,  and  pleaded  that  the  stock 
was  in  good  condition  at  the  end  of  its  line,  the 
shipper  was  entitled  to  show  that  the  contract 
did  not  set  np  the  real  agreement,  in  that  it 
erroneously  designated  the  connecting  carrier, 
the  issue  being  only  as  to  what  the  contract  was 
and  cognizable  at  law. 

2.  CABBIEBS  —  INJTJBT  TO   LiVE  StOOK  — COH- 
TBACT  OF  SHIPMEWT— QXJB8TI0R  FOB  JUBT. 

In  an  action  against  a  carrier  for  injary 
to  a  shipment  of  live  stock,  the  carrier  relied  on 
the  written  contract  of  shipment  binding  it  to 
turn  it  over  to  a  particular  connecting  carrier. 
The  shipper  pleaded  that  there  was  a  mistake 
in  the  contract  in  tliat  it  did  not  designate  the 
connecting  carrier  agreed  on.  The  written  con- 
tract contained  blanks  headed  "Consignee, 
destination,  and  route."  The  blanks  were  filled 
with  the  name  of  the  consignee  and  the  destina- 
tion, but  the  route  was  omitted.  Beld,  that 
there  was  sufflcient  evidence  of  a  mistake  in  the 
filling  out  of  the  contract  to  submit  the  question 
to  the  jury. 
8.  Same— Tebmiratior  of  IjiABii,rrr. 

Where  the  initial  carrier  failed  to  deliver 
the  shipment  to  the  connecting  carrier  agreed  on, 
but  delivered  the  same  to  another  carrier,  the 


initial  carrier  continued  liable  as  though  tlie 
shipment  remained  in  its  possession,  and  It 
was  responsible  for  the  act  of  the  connecting 
carrier  selected  by  it 

[Ed.  Note. — For  cases  in  point  ses  toL  9, 
Cent  Dig.  Carriers,  H  747-765,  950.] 

4.  SAKK— MXASUXB  OF  Daxaoes. 

Where  the  initial  carrier  failed  to  deliver 
the  shipment  to  the  connecting  carrier  sgreed 
on,  but  delivered  the  same  to  another  connecting 
carrier,  the  measure  of  damages  for  which  the 
initial  carrier  was  liable  was  the  difference  in 
the  value  of  the  shipment  in  the  condition  In 
which  it  was  delivered  at  the  point  of  destina- 
tion, and  its  value  in  the  condition  it  would  have 
been  in  if  it  had  been  transported  to  tliat  point 
with  due  diligence,  and  handled  with  proper 
car& 

[Ed.  Note.— For  coses  in  point  see  voL  9r 
Cent  Dig.  Carriers,  |  790.] 

fi.  Same. 

When  a  carrier  failed  to  carry  a  shipment 
of  live  stodc  within  a  reasonable  time  and  failed 
to  give  the  same  reasonable  care,  the  shipper 
was  entitled  to  recover  the  damages  resulting 
from  the  delay  and  from  the  negligent  care. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  |  928.] 

Appeal  from  Circuit  Court  Boyle  County. 

"Not  to  l)e  officially  reported." 

Action  by  Pendleton  &  Hudson  against  the 
Cincinnati,  New  Orleans  &  Texas  Padflc 
Railway  Company.  From  a  judgmoit  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

Gbaa.  H.  Rodea  and  John  Galvln,  for  ap- 
pellant E.  v.  Puryear,  Robt  Harding,  and 
Greene  ft  Van  Winkle,  for  appellees. 

HOBSON,  0.  J.  Pendleton  &  Hudson  who 
were  dealers  in  mules  at  Atlanta,  Oa., 
bought  27  mules  at  Danville,  Ky.,  on  Decem- 
ber 3,  1003,  and  had  them  shipped  over  the 
Cincinnati,  New  Orleans  &  Texas  Padflc 
Railway  consigned  to  themselves  at  Atlanta, 
6a.  The  mules  left  Danville  on  the  after- 
noon of  December  3d.  They  reached  Somer- 
set about  8:50  that  night.  They  did  not 
leave  Somerset  until  about  2  o'clock  tta» 
next  morning.  They  reached  Ohattanoog» 
about  0:40  p.  m.  on  the  4th.  They  were  un- 
loaded there.  They  were  reloaded  about  3 
p.  m.  on  the  5th.  They  left  Chattanooga 
about  3:15  a.  m.  on  the  6th,  and  reached  At- 
lanta at  12:40  p.  m.  that  day.  So  far  as  the 
proof  shows  they  were  fed  and  watered  only 
once  on  the  journey.  When  they  reached 
Atlanta  they  all  were  gannted  up.  One  bad 
a  broken  shoulder,  and  six  others  had  re- 
ceived Injuries  more  or  less  serious.  This  ac- 
tion WHS  filed  to  recover  damages  of  the 
railroad  company  in  the  sum  of  $1,072  for 
the  Injury  to  the  stock  by  reason  of  the  de- 
lay and  neglect  In  its  shipment  The  jury 
found  for  the  plaintiff  in  the  sum  of  $800,  and 
the  railroad  company  appeals. 

The  railroad  relied  upon  a  clause  in  the 
Written  contract  of  shipment  to  the  effect 
that  It  should  take  the  stock  to  Chattanooga, 
tie  end  of  its  line,  and  there  turn  It  over  to 
a  connecting  line  pleading  that  the  stock  was 
in  good  condition  when  it  left  its  bands  ax 
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Chattanooga.  In  avoidance  of  this,  the  plain- 
tiffs pleaded  that  there  was  a  mistake  in  the 
written  contract;  that  the  contract  was  that 
the  Btodc  was  to  be  carried  to  Chattanooga  by 
the  defendant  and  from  Chattanooga  to  At- 
lanta by  the  Southern  Railway  and  that  this 
was  by  mistake  left  out  of  the  contract  The 
defendant  then  moved  the  court  to  transfer 
the  action  to  equity  on  the  ground  that  a 
mistake  In  the  writing  could  only  be  correct- 
ed In  equity.  The  court  properly  overruled 
the  motion.  The  action  was  properly  brought 
at  common  law  to  recover  damages  of  the 
carrier  for  Its  failure  to  safely  carry  the 
stock,  and  deliver  It  In  a  reasonable  time. 
The  carrier  relied  upon  a  clause  of  the  spe- 
cial contract  exonerating  It  from  part  of  the 
liability.  The  plaintiff  might  show  at  com- 
mon law  that  the  special  contract  so  relied 
on  was  not  properly  reduced  to  writing,  and 
that  the  writing  set  up  did  not  contain  the 
real  agreement.  This  was  held  In  Li.  &  N. 
B.  R.  Co.  V.  Carter,  66  S.  W.  508,  23  Ky. 
Law  Rep.  2017  where  fraud  was  relied  upon 
to  avoid  a  contract.  Where  a  contract  with- 
in the  statute  of  frauds  Is  sought  to  be  re- 
formed and  where  no  relief  can  be  had  un- 
til the  contract  Is  reformed,  a  different  prin- 
ciple applies.  Hunt  v.  Nance,  92  S.  W.  6, 
28  Ky.  Law  Rep.  1188.  The  question  here  Is 
simply  what  was  the  contract  between  the 
parties,  a  question  of  common-law  cogni- 
zance. The  writing  Is  ^e  best  evidence  of 
the  contract  until  fraud  or  mistake  is  shown, 
but  when  fraud  or  mistake  Is  established  the 
question  is  for  the  Jury  on  all  the  evidence 
to  determine  what  the  contract  was.  The 
written  contract  Itself  has  a  blank  In  It 
headed  "consignee,  destination,  and  route." 
The  blank  was  filled  with  the  name  of  the 
consignee  and  the  destination,  but  in  the  fill- 
ing out  the  blank  the  route  was  omitted. 
There  was  sufficient  evidence  of  a  mistake 
In  the  filling  out  of  the  contract  to  submit 
the  question  to  the  Jury. 

The  defendant  did  not  ship  the  mules  from 
Chattanooga  to  Atlanta  by  the  Southern  Rail- 
way, but  turned  them  over  at  that  point  to 
the  Vestem  &  Atlantic  Railroad  Company 
in  violation  of  the  contract  as  claimed  by  the 
shippers.  The  court  gave  the  Jury  this  In- 
Btmctlon:  "If  y^  believe  from  the  evi- 
dence In  this  case  that  the  27  mules  delivered 
to  tbe  defendant  on  December  3,  1903,  when 
received  by  the  defendant  were  in  good  or- 
der and  perfect  condition,  and  that  the  de- 
fendant failed  to  carry  them  to  Chattanooga 
within  a  reasonable  time  after  receiving  them 
In  Danville,  Ky.,  and  because  of  such  failure 
to  carry  them  within  a  reasonable  time,  or 
because  of  a  failure  to  give  them  reasonable 
care  and  attention  while  In  the  defendant's 
poflsesslon  or  under  defendant's  control,  said 
mtiles  were  damaged  or  Injured,  you  should 
find  for  the  plaintiff;  or  If  you  believe  from 
the  evidence  that  defendant  agreed  to  de- 
liver said  mules  to  the  Southern  Railway  for 
transportation  from  Chattanooga  to  Atlanta, 


and  by  mistake  of  the  defendant  said  agree- 
ment was  left  out  of  said  contract,  and  de- 
fendant failed  to  deliver  said  mules  to  the 
Southern  Railway,  then  you  should  find  for 
the  plaintlfl  for  any  damage  and  injury  to 
said  mules,  If  any,  yon  believe  from  the  evi- 
dence were  sustained  by  said  mules,  if  any, 
while  being  carried  from  Chattanooga  to  At- 
lanta  and  before  delivering  same  to  tbe 
plaintiffs.  If  you  find  for  plaintiffs  In  either 
or  both  of  the  above  states  of  case  you  should 
find  such  sum  as  you  believe  from  the  evi- 
dence will  reasonably  compensate  them  for 
any  loss  in  value  of  said  mules.  If  any,  and 
the  decrease,  If  any.  In  the  market  price  of 
said  mules  when  received  and  when  they 
could  have  been  sold  and  the  necessary  ex- 
pense. If  any.  In  keeping  and  caring  for  said 
mules,  caused  by  tbe  damage  and  Injury,  if 
any,  to  said  mules,  not,  however,  to  exceed 
tbe  sum  of  $1,068.20,  and  If  you  do  not  so 
believe  you  should  find  for  the  defendant" 

When  tbe  defendant  did  not  deliver  the 
stock  to  the  Southern  Railway  as  It  had 
agreed  to  do.  If  tbe  plaintiffs'  evidence  Is 
true.  It  made  itself  responsible  for  the  car- 
riage of  the  mules  from  Danville  to  Atlanta. 
In  other  words,  when  it  failed  to  deliver 
the  mules  to  the  connecting  carrier  which 
had  been  agreed  upon  between  the  parties, 
Its  liability  under  the  contract  did  not  cease, 
but  it  continued  liable  as  though  the  mules 
had  remained  In  Its  possession.  But  it  was 
not  liable  for  any  injury  to  the  mules  due  to 
the  ordinary  depreciation  from  such  a  trip, 
and  not  due  to  any  negligence  In  their  car- 
riage. The  measure  of  damages,  if  the  Jury 
should  find  for  the  plaintiff  under  the  first 
clause  of  the  Instruction,  is  entirely  different 
from  that  If  they  find  for  tbe  plaintiff  under 
the  second  clause  of  the  Itistructlon.  Tbe 
Instruction  makes  tbe  defendant  liable  for 
tbe  same  thing  in  both  cases.  If  tbe  jury 
find  for  the  plaintiff  under  the  second  clause 
of  the  instruction  the  proper  measure  of 
recovery  of  the  difference.  If  any,  in  tbe 
value  of  the  mules  in  the  condition  in  which 
they  were  delivered  at  Atlanta  and  their 
value  in  the  condition  they  would  have  been 
in  If  they  had  been  transported  to  Atlanta 
with  due  diligence,  and  handled  with  proper 
care.  If  tbe  jury  do  not  find  for  tbe  plain- 
tiffs under  the  second  clause  of  the  Instruc- 
tion but  find  for  tbem  under  tbe  first  clause 
of  it  the  measure  of  recovery  In  that  event 
Is  such  part  of  tbe  loss  above  referred  to, 
If  any,  as  was  due  to  the  delay  of  the  mules 
or  their  not  being  properly  cared  for  before 
reaching  Chattanooga.  To  show  the  difference 
in  the  value  of  the  mules  as  above  indicated 
tbe  plalntllts  may  give  In  evidence  to  the 
Jury  the  decrease  In  the  market  price,  the 
necessary  expenses  they  were  at  before  sell- 
ing the  mules  and  every  other  fact  neces- 
sary to  enable  the  Jiu7  to  Judge  intelligent- 
ly of  tbe  question. 

Some  complaint  la  made  aa  to  tbe  refusal 
of  tbe  court  to  admit  certain  testimony  of- 
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fered  by  the  defendant  In  an  aflBdavlt  for 
a  continuance  as  to  the  cause  of  the  delay 
of  the  mules,  but  as  this  may  not  occur  on 
another  trial  we  deem  It  uuueoessary  to  pass 
upon  the  question. 

Judgment  reversed,   and  cause   remanded 
for  a  new  trial. 


ITKSS  T.  HINKSON'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  1906.) 

Landlobd  and  Tenant — Condition  and  Use 
OF  Premises— Liability  foe  Isjtibies. 
Where  the  child  of  a  tenant  occupying  a 
flat  was  killpd  by  rea-son  of  the  dangerous  con- 
dition of  a  water  closet  in  connection  therewith, 
the  landlord  was  liable  if,  under  an  express 
or  implied  contract  with  the  tenant,  the  water 
closet  was  for  the  common  use  of  the  tenants 
of  the  flat,  and  not  for  the'  exclusive  use  of 
one  tenant ;  but  in  the  absence  of  such  con- 
tract, the  landlord  is  not  liable,  though  the 
closet  was  used  by  other  tenants  than  the  one 
entitled  thereto,  with  the  landlord's  knowledge 
or  approval. 

[E!d.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  85  (taMWl.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  E!va  L.  Hlnkson's  administrator 
against  Henry  0.  Hess.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Lane  A  Harrison,  for  appellant  W.  A. 
Spindle,  B.  H.  Young,  and  J.  T.  Bashaw,  for 
appellee. 

HOBSON,  C.  J.  Henry  C.  Hess  owns  an 
apartment  house  In  Market  street  in  Loiiis- 
vlUe.  The  front  of  the  house  Is  three  sto- 
ries high;  the  rear  part  two  stories.  The 
second  story  of  the  front  part  Is  some- 
thing like  six  feet  higher  than  the  second 
story  of  the  rear  part.  The  front  part  of 
the  second  story  is  divided  by  a  hall,  and  on 
each  side  of  the  hall  are  three  rooms,  a 
bathroom  and  closet,  which  are  rented  as 
flats.  The  rear  part  is  divided  by  a  simi- 
lar hall  on  each  side  of  which  are  two  rooms, 
rented  as  flats.  A  man  named  Petty  ren- 
ted the  east  flat  In  the  front  A  man  named 
Christ,  the  west  flat  Tlnsley  rented  the 
east  flat  In  the  rear  piJrt,  and  Smith  the  rear 
western  flat.  When  Petty  rented,  the  key 
to  the  closet  on  the  east  side  of  the  ball  was 
given  to  him,  and  it  was  understood  that 
he  had  rented  the  closet  as  part  of  his  flat. 
Petty  lost  the  key  in  a  week  or  so  after  he 
got  it,  and  from  this  time  on  the  closet  was 
open.  Tlnsley  came  in  after  this.  Mrs. 
TInslcy,  who  looked  at  the  rooms,  says 
nothing  was  said  to  her  about  the  closet  and 
that  she  assumed  that  she  bad  a  right  to 
use  either  of  the  closets  on  the  second  floor. 
On  the  other  hand  the  proof  for  the  appellee 
is  that  she  was  told  and  understood  that 
she  must  use  a  closet  60  feet  back  at  the 
rear  of  the  lot  and  that  she  had  nothing 
to  do  with  the  closet  used  by  Petty.    Sbe^ 


in  fact,  used  this  closet,  however,  from  the 
time  she  entered.  By  the  side  of  the  closet 
was  an  air  shaft  and  over  this  air  shaft 
to  protect  the  rooms  below,  was  a  skylight 
Avbich  was  on  a  level  with  the  floor  of  the 
closet  There  was  a  hole  in  the  side  of  the 
closet  about  two  feet  wide  and  one  foot 
high  through  which  a  person  could  crawl 
out  on  the  skylight  and  clean  it  This  hole 
was  left  when  the  bouse  was  constructed, 
and  had  no  covering.  The  skylight  was  not 
made  of  the  glass  usually  used  in  skylights, 
but  of  double  strength  window  glass,  and 
when  it  was  cleaned  the  person  cleaning 
It  put  a  board  across  it  to  rest  upon.  After 
Tlusley  had  been  in  the  house  some  weeks, 
his  little  stepchild,  four  yeara  old,  who  was 
playing  around  the  hall,  went  into  this  clos- 
et crawled  through  the  hold  out  onto  the 
skylight,  and  the  glass  not  being  sufficient 
to  hold  its  weight  It  fell  through  to  the 
room  l>elow  and  was  killed.  This  action 
was  filed  by  its  personal  representative  to 
recover  damages  for  Its  death.  The  jury 
found  for  the  plnintlfl',  fixing  the  damages 
at  $1,000,  and  the  defendant  appeals. 

It  is  insisted  that  the  court  should  have 
instructed  the  jury  i)eremptorlly  to  find  for 
the  defendant  under  the  evidence,  and  that 
the  court  mislnstructed  the  jury.  The  ac- 
tion Is  based  upon  the  ground  that  Tlnsley, 
as  tenant  of  one  of  the  flats  in  the  build- 
lug,  had  use,  In  common  with  the  other 
tenants  of  the  building,  of  the  closet  re- 
ferred to,  and  that  as  the  closet  was  for  the 
use  of  all  the  tenants.  It  was  under  the  con- 
trol of  the  landlord;  that  he  negligently 
I>eriuitted  the  hole  to  be  left  open  at  the 
floor  by  which  a  little  child  would  be  at- 
tracted out  on  the  skylight  which  was  not 
of  sufficient  strength  to  sustain  the  weight 
of  the  child;  that  he  knew  of  the  danger, 
and  the  tenants  did  not  as  they  did  not 
know  of  the  Insufficiency  of  the  glass,  and 
that  be  was  negligent  in  suffering  the  place 
to  be  unguarded.  The  general  rule  is  that 
the  tenant  takes  the  premises  as  he  finds 
them,  and  that  the  principle  of  caveat  emp- 
tor applies.  1  Thompson  on  Negligence,  S 
120.  Where,  however,  the  landlord  retains 
control  of  part  of  the  premises,  as  where 
he  rents  flats  or  offices,  he  must  use  rea- 
sonable care  to  keep  the  ifarts  of  the  premi- 
Ises  In  repair  which  are  for  the  common 
use  of  all  the  tenants.  1  Taylor  on  Land- 
lord &  Tenant  S  175a ;  2  Shearman  &  Reil- 
field  on  Negligence,  {  710;  1  Thompson  on 
Negligence,  S  138;  Mills  v.  Cavanaugh  (Ky.) 
94  S.  W.  651.  In  addition  to  this,  the  own- 
er of  land  is  held  liable  to  children  for 
dangerous  things  suffered  to  remain  <m  bis 
premises  attractive  to  children,  where  they 
are  accustomed  to  come.  1  Thompson  on 
Negligence,  §§  1030,  ia37.  While  the  evi- 
dence was  very  conflicting,  we  cannot  say 
there  was  no  evidence  that  the  closet  re- 
ferred to  was  not  for  the  common  use  of 
the  tenants  In  these  flats.    The  open  bole 
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leading  ont  upon  tbe  skylight  Just  at  the 
floor  would  attract  a  little  child,  and  Its 
life  would  be  linx>eriled  as  soon  as  It  piissed 
through  the  bole.  The  landlord  should  not 
have  maintained  upon  the  premises  a  thing 
8o  dangerous  to  a  little  child  if  tbe  closet 
was  for  tbe  common  use  of  the  tenants,  and 
was  under  his  control.  On  tbe  other  band, 
If  the  closet  was  rented  only  to  Petty,  If 
Petty  had  the  control  of  It,  and  It  was  for  bis 
private  use,  and  not  for  tbe  common  use 
of  the  other  tenants,  then  Hess  would  not  be 
responsible  If  Petty  left  the  door  open,  or 
suffered  It  to  be  open,  and  the  child  got 
Into  the  closet,  and  thus  was  Injured.  Un- 
der the  evidence  these  were  questions  for 
the  Jury. 

The  court,  among  other  things.  Instructed 
the  Jury  as  follows:  "If  you  believe  from 
the  evidence  that  the  hallway,  in  the  side  of 
which  was  the  water  closet  used  by  Coleman 
Petty,  was  with  the  knowledge,  acquiescence, 
permission,  or  approval  of  the  defendant,  H. 
C.  Hess,  used  as  a  common  hallway  for  the 
persons  occupying  tbe  flats,  front  and  rear 
of  the  second  story  of  the  Hall  building,  or 
for  tbe  flat  occupied  by  tbe  mother  of  the 
deceased,  Eva  Love  Hinkson,  and  if  you 
further  believe  that  with  the  knowledge,  ac- 
quiescence, permission,  or  approval  of  the 
defendant,  H.  C.  Hess,  the  water  closet  of 
the  eastern  flat  on  tbe  second  floor  was 
used  by  other  tenants  In  said  building  than 
Coleman  Petty,  or  was  used  by  the  mother 
of  said  infant,  Eva  Love  Hinkson,  and  that 
Riiid  water  closet  was  negilgently  permitted 
to  be  open  and  accessible  to  small  children, 
with  the  knowledge,  permission  or  consent 
of  the  defendant,  Hess,  and  that  the  said 
water  closet  and  the  opening  in  the  wall 
thereof,  and  the  skylight  adjacent  thereto, 
were  by  the  said  Hess  n^Ilgently  permit- 
ted to  be  and  remain  In  a  dangerous  and 
unsafe  condition,  and  such  dangerous  and 
unsafe  condition.  If  any,  was  known  to  tbe 
Riiid  Hess,  or  could  have  been  known  to  him 
by  the  exercise  of  ordinary  care,  and  said 
dangerous  and  unsafe  condition.  If  any,  was 
not  known  to  Mrs.  Clemmy  Tlnsley,  and 
could  not  have  been  known  to  her  by  the 
exercise  of  ordinary  care,  and  the  deceased, 
Eva  Love  Hinkson  was  killed  by  reason 
thereof,  then  tbe  law  Is  for  tbe  plaintiff 
and  the  Jury  should  so  And.  (3)  If  you  be- 
lieve from  the  evidence  that  the  said  water 
closet  was  In  tbe  exclusive  i)ossesslon  of  one 
Coleman  Petty,  under  and  by  the  terms  of 
his  renting  from  the  defendant,  Hess,  and 
you  believe  from  the  evidence  that  said 
water  closet  was  left  open  and  unguarded 
by  the  said  Petty,  and  was  not  so  open  and 
unguarded  with  the  knowledge,  permission, 
or  consent  of  tbe  defendant,  Iless,  then  the 
law  is  for  the  defendant,  Hess,  and  yon 
should  so  And."  Hess  was  not  responsible, 
tliongb  the  oloset  was  used  by  tbe  other  ten- 
ants with  bis  knowledge,  acquiescence,  or 
approval.    In  lieu  of  Instruction  1,  the  court 


should  have  told  the  jury  that  if,  under  the 
contract,  express  or  Implied,  between  Hess 
and  Tlnsley,  or  bis  wife,  the  water  closet 
was  for  tbe  common  use  of  tbe  tenants  of 
the  flats  on  tbe  east  side  of  tbe  second  floor 
of  the  building,  and  the  water  closet,  the 
wall  thereof  and  the  skylight  adjacent 
thereto,  were  negligently  permitted  to  be 
open  and  accessible  to  small  children  and 
to  remain  In  a  dangerous  condition;  and 
such  dangerous  condition  was  known  to 
Hess,  or  could  have  been  known  to  him  by 
the  exercise  of  ordinary  care,  and  was  not 
known  and  could  not  have  been  known  by 
Mrs.  Tlnsley  by  tbe  exercise  of  ordinary 
care;  and  the  deceased  was  killed  by  rea- 
son thereof,  they  sbould  find  for  the  plain- 
tiff. 

An  Implied  contract  exists  where  tbe  mat- 
ter is  not  expressed  In  words ;  but  a  person 
of  ordinary  discretion  under  the  circum- 
stances would  understand  that  such  is  the 
contract  In  lieu  of  instruction  3,  tbe  court 
should  have  told  the  Jury  that  If  they  be- 
lieved from  the  evidence  that  the  water 
closet  was  not  for  the  common  use  of  the 
tenants  under  the  contract,  express  or  im- 
plied, between  Hess  and  Tlnsley,  or  his 
wife,  but  was  for  tbe  exclusive  use  of  Cole- 
man Petty,  and  was  left  open  by  Petty,  or 
those  using  It  under  him,  they  sbould  find 
for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


COHANKUS  MFG.  CO.  v.  ROGERS' 
GUARDIAN  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  21, 1906.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Instruction— Warning. 

Where  an  inexperienced  youth  is  employed 
to  undertake  tbe  operation  of  an  admittedly 
dangerous  machine,  it  is  tbe  duty  of  the  master 
to  cause  him  to  be  fully  informed  by  a  person 
competent  to  instruct  in  auch  matters  as  to  the 
nature  and  extent  of  his  duties,  as  to  the  risks 
to  be  incurred,  and  to  instruct  him  how  to  avoid 
the  danger. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  §S  314-316.] 

2.  APPEAI,  —  CONFLIOTINO    EVIDENCE  —  FIND- 
INGS. 

A  verdict  based  on  conflicting  evidence  is 
not  reviewable  on  appeal. 

[Ed.  Note. — For  cases   in  point,  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  ${  3935-39.<l7.] 

3.  Trial— View  by  Jury- Diboretion. 

In  an  action  for  injuries  to  a  minor  serv- 
ant while  operating  a  dangerous  machine,  wheth- 
er tbe  court  should  permit  the  jury  to  view  the 
machine,  as  authorized  by  Civ.  Code  Prac.  | 
318.  was  within  the  discretion  of  the  trial  judge. 
[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  $$  77-79.] 

4.  Same— Instructions— Theory  of  Oause. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant, the  instructions  as  a  whole  fairly  gave 
to  the  jury  the  law  of  the  case,  it  was  not 
prejudicial  error  to  omit  to  charge  the  con- 
rerse  of  tiie  propositions  contained  in  one  of  the 
instructions  to  the  effect  that  if  the  facta  iiy- 
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potheaized  therein  were  not  establiahed  by  the 
CTidence,  plaintiff  could  not  recover. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Albert  Rogers'  Guardian,  and 
others  against  Cobankus  Manufacturing 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  D.  Mocquot,  for  appellant  Cries  & 
Ross,  for  appellees. 

SBTTIiB,  J.  This  Is  an  appeal  from  a 
judgment  for  $500  damages  recovered  by 
appellees  of  appellant  In  the  McCracken  dr- 
cult  court  for  personal  injuries  received  by 
the  appellee,  Albert  Rogers,  an  Infant,  while 
In  appellant's  service  as  operator  of  a 
machine  used  In  making  "cotton  laps."  Ac- 
cording to  the  evidence  appearing  In  tiie  rec- 
ord, Rogers  was  10  years  of  age  at  the  time 
of  receiving  bis  Injuries.  The  machine  he 
was  employed  to  operate  contains  many  cog- 
wheels, pulleys,  and  belts,  and  he  being  a 
raw.  Inexperienced  hand,  was  unacquainted 
with  Its  mechanism  and  unskilled  in  operat- 
ing It,  which  facts  were  confessedly  known 
to  appellant  when  It  employed  him,  and  at 
the  time  he  was  Injured.  The  belts  con- 
nected with  the  machine  would  frequently 
fall  from  or  run  off  the  pulleys,  and  had  to 
be  replaced  by  the  person  operating  the 
machine.  The  complex  character  of  the 
machine  and  the  work  of  operating  it  made 
the  place  filled  by  Rogers  one  of  great  dan- 
Uer  to  a  person  of  his  youth  and  Inexperience. 
This  was  recognized  by  iy>pellant,  for  In 
assigning  him  to  the  machine  In  question, 
Its  foreman,  and  perhaps  another  of  its  em- 
ployes, undertook  to  explain  to  blm  its  <^>er- 
atlon,  his  duties  as  operator,  and.  In  some 
measure,  the  dangers  attending  tfaelr  per^ 
formance.  As  to  the  scope  of  this  instmc- 
tion  there  was,  as  we  shall  presently  indi- 
cate, a  contrariety  of  evidence.  After  some 
days'  service  at  the  machine,  Rogers,  In  at- 
tempting to  replace  or  adjust  a  belt  which 
had  come  off  its  pulleys,  got  his  right  hand 
caught  between  the  belt  and  a  pulley,  or 
cog  chain,  thereby  crushing  and  breaking  the 
first  two  fingers  thereof,  resulting  In  the 
maiming  of  the  fingers  and  permanent  Im- 
pairment of  the  use  of  the  band. 

It  Is  conceded  by  the  parties  that  It  was 
the  duty  of  the  operator  of  the  machine  to 
replace  the  belt  when  thrown  from  the  pul- 
leys, but  averred  by  appellant  that  Rogers 
did  not  at  the  time  of  receiving  bis  Injuries, 
perform  that  duty  in  a  proper  way,  but  In 
such  a  negligent  manner  as  to  cause  bis 
injuries,  and  that  but  for  such  negligence 
they  would  not  have  resulted.  This,  the  re- 
ply denies.  In  employing  one  of  the  youth 
»nd  inexperience  of  Rogers  to  undertake  so 
bazardous  a  work,  as  the  running  of  an 
admittedly  dangerous  machine  like  that  he 
was  required  to  operate,  It  was  the  duty  of 


appellant  to  cause  him  to  be  fully  Informed, 
by  a  person  competent  to  Instruct  in  nidi 
matters,  as  to  the  nature  and  extoit  of  hii 
duties  as  operator,  warn  him  of  the  rlAa 
to  be  Incurred,  and  advise  him  how  to  avoM 
the  danger  attending  the  service  required  of 
him.  It  is  admitted  by  Rogers,  and  wu 
proved  upon  the  trial  by  appellant,  tint 
Its  foreman  pointed  out  to  Rogers  difleient 
dangerous  parts  of  the  machine,  showed  bin 
how  to  put  the  cotton  in  tbe  boppa,  bow  to 
take  It  out  at  the  end  of  the  machine  In  tlK 
form  of  rolls,  and  warned  him  to  be  careful 
In  the  discharge  of  these  duties.  But  Bogen 
himself  testified,  and  bis  entire  proof  was  to 
the  effect,  that  he  was  not  advised  by  ap- 
pellant's foreman,  or  other  employe,  how  to 
adjust  or  replace  tbe  belts  when  off  the  pul- 
leys, nor  was  he  warned  of  any  of  tbe  dan- 
gers Incident  to  tbe  rebeltlag  of  tbe  pulleys. 
It  does  not  appear  from  the  record  that  Rog- 
ers' testimony  In  this  particular  Is  posltlTelr 
contradicted  by  any  of  appellant's  witnesses. 
It  Is  also  contended  by  appellant  that  Sog- 
ers was  not  adjusting  the  belt  when  bnrt, 
but  that  be  was  neglecting  bis  duties  and 
unnecessarily  picking  cotton  from  a  cog- 
wheel. On  this  point  the  testimony  wu 
conflicting;  that  of  appellant  condudng  to 
prove  that  Rogers  was  so  engaged  wben  in- 
jured, and  that  of  appellees  that  be  was  not, 
but  was  performing  the  duty  of  rebeltisg. 
This  question  of  fact,  the  question  of  wbetb- 
er  Rogers  had  been  instructed  by  appeliaofi 
foreman  In  the  matter  of  rebelting  tbe  pul- 
leys, and  also  the  question  of  whether  Rog- 
ers was  guilty  of  contributory  negligence 
was  properly  submitted  by  the  Instructioni  to 
the  jury,  and  their  decision  being  favorable 
to  appellee,  appellant's  contention,  urged  on 
the  motion  for  a  new  trial,  that  the  verdict 
was  contrary  to  and  without  support  from 
the  evidence,  was  properly  rejected  by  the 
lower  court  It  Is  further  Insisted  for  ap- 
pellant that  the  lower  court  erred  In  ovei- 
ruling  appellant's  motion  that  tbe  jory  be 
permitted  to  view  tbe  machine  by  wbidi 
Rogers  was  injured,  as  provided  by  secdoa 
318,  Gtv.  Code  Prac.  Tbe  section,  snpra. 
does  not  compel  the  court  to  grant  rocb 
view.  As  said  by  this  court  in  Henderson 
&  Corydoh  Oravel-Road  Co.  v.  Cosby,  103 
Ky.  184,  44  S.  W.  639;  "As  to  whether  the 
jury  should  bave  been  sent  to  view  the  place, 
was  a  matter  In  tbe  discretion  of  tbe  court. 
The  court  must  always  determine  from  tbe 
peculiar  facts  In  each  case  as  to  whether 
it  is  necessary  for  the  jury  to  view  the  prem- 
ises to  enable  them  to  get  a  proper  under- 
standing of  the  case."  Green's  Adn'r  r- 
M.  &  B.  R.  R.  Co.,  78  S.  W.  439,  25  Ky.  Laf 
Rep.  1623.  The  record  in  tbe  ease  at 
bar  does  not  justify  a  dq[>artare  from  tbe 
above  construction  of  section  318,  Civ.  Code 
Prac. 

Appellant  complains  that  the  court  onl; 
instructed  tbe  jury  upon  appdlee'a  theory  of 
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-the  ease.   Tbln  complaint  to  not  well  founded. 
The    Instructions    are   In    tbeee    words: 
"(1)  Gentlemen  of  the  jury:  If  you  shall  be- 
lieve from   the  eyldence  In   this  case  that 
plaintiff  Albert  Rogers  received  the  Injuries 
complained  of  by  him  in  the  petition,  while 
engaged  In  rebeltlng  a  machine  in  defend- 
ant's factory,  at  which  he  had  been  placed 
to  work  by  defendant,  and  shall  further  be- 
lieve from  the  evidence  that  said  Injuries 
were  caused  to  him  by  reason  of  tiie  failure 
ot  defendant,  and  its  agents  under  whom 
he  worked,  to  warn  or  instract  plaintiff  as 
to  the  dangers  of  rebeltlng,  or  adjusting  the 
belt  complained  of.  If  it  was  dangerous  to 
Tebelt  same,  then  the  law  Is  for  plaintiff,  and 
yon  will  find  for  him  such  sum  In  damages 
as  yon  may  believe  from  the  evidence  will 
fairly  compensate  him  for  any  physical  or 
mental  suffering,  or  for  any  permanent  In- 
jury, or  dtfaer,  he  sustained,  but  not  ez- 
<>eedlng  the  amount  In  the  petition.    C!)  Al- 
though yon.  may  believe  from  the  evidence 
in  this  case  that  defendant  was  guilty  of 
negligence  at  the  time  and  place  complained 
of  by   plaintiff,   as   defined   in   instruction 
Ko.  1  herein,  yet  If  you  shall  further  believe 
from   the    evidence   that   plaintiff   was   of 
sufficient  age,  discretion  and  intelligence  to 
Itnow  or  appreciate  the  dangers,  if  any,  in 
adjusting  the  belt  complained  of  by  him.  In 
defendant's  factory,   and  shall   further  be- 
lieve from  the  evidence  that  plaintiff  in  ad- 
Jnstlujr  said  belt  was  himself  guilty  of  neg- 
ligence, which  contributed  to  bring  about  the 
Injuries  complained  of,  and  but  for  which 
negligence  he  would  not  have  been  Injured, 
then  the  law  is  for  defendant,  and  you  will 
80  find.      (3)   Negligence,  as  used  in   these 
Instructions,  means  a  want  of  that  degree 
■of  care  which  a  majority  of  careful  and  pru- 
dent persons  of  the  age,  intelligence  and  dis- 
cretion of  plaintiff  are  accustomed  to  exer- 
cise for  their  own  protection  under  like  or 
similar  circumstances   of  this   case."    The 
court  might  properly  have  given  the  Jury 
in  another  instruction  the  converse  of  the 
propositions  contained  in  instruction  No.  1, 
hut  the  failure  to  do  so  was  not  prejudicial 
to  appellant,    as   It   followed   If   the   facts 
predicated  In  instruction  No.  1  were  not,  in 
their  opinion,  established  by  the  evidence, 
their  verdict  would  necessarily  have  been 
In  favor  of  appellant 

Being  of  the  opinion  that  tiie  Instractions 
as  a  whole  fairly  gave  to  the  jnry  the  law 
of  the  case,  and  ibe  errors  assigned  being  In- 
fluffldent  to  jnstlfy  a  reversal,  the  Judgment 
Is  affirmed. 


OROVBS  V.  LOUISVILLE)  &  N.  R.  C!0. 

(Conrt  of  Appeals  of  Kentucky.    Sept.  20, 1906.) 

Uasteb  and  Servant— Injukies  to  Sxbvant 

— Danoebous  Places— Railroad  Oars. 

The  mere  fact  that  a  freight  train  stopped 

■nddenly,  whereby  a  brakeman  in  the  caboose 

was  thrown  against  the  front  end  thereof  and 


injured,  was  insufficient  to  warrant  a  recovery 
from  the  master,  as  such  recovery  oonld  only 
be  had  on  proof  of  gron  negligence. 

Appeal  from  Clrcnlt  Court,  Warren  CSounty. 

"Not  to  be  officially  reported." 

Action  by  OL  A.  Oroves  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeala    Affirmed. 

Proctor  ft  Herdman  and  Greene  &  Van 
Winkle,  for  appellant.  Benjamin  D.  W^ar- 
field  and  J.  A.  Mitchell,  for  appellee. 

CARROLL^  O.  The  appellant  was  a  brake- 
man  on  one  of  appellee's  freight  trains,  and, 
to  recover  damages  for  Injuries  received 
as  alleged  by  the  gross  negligence  of  the 
agents  and  servants  of  appellee,  be  brought 
this  action. 

Upon  the  oondnslon  of  the  evidence  of 
appellant,  the  court  peremptorily  instructed 
the  Jury  to  find  a  verdict  for  appellee,  and 
the  only  Qnestion  on  this  appeal  to  the  cor- 
rectness of  that  ruling. 

The  evidence  for  the  appellant,  tended  to 
establish  the  following  facta:  The  train  up- 
on which  appellant  was  head  brakeman  con- 
sisted of  about  45  cars,  25  of  which  nearest 
to  the  engine  were  equipped  with  airbrakes, 
and  the  others  with  handbrakes.  The  train 
was  in  or  near  the  yards  of  Bowling  Green, 
and  was  running  about  12  miles  an  hour 
when  the  appellant  got  off  of  the  front  end 
of  the  train,  and  waited  until  the  caboose 
came  to  where  he  was  standing,  when  he 
jumped  on  it,  and  went  inside  to  get  his 
lunch  basket.  When  he  was  about  the  mid- 
dle of  the  caboose  and  in  the  act  of  stooping 
to  get  his  basket,  the  train  suddenly  stopped, 
and  appellant  was  thrown  with  much  force 
against  the  front  end  of  the  car,  and  severe- 
ly injured.  No  member  of  the  train  crew 
except  appellant  testified  nor  was  any  evi- 
dence Introduced  to  show  why  the  train 
stopped,  except  that  in  a  written  statement 
made  by  appellant  to  the  company  a  few 
days  after  the  accident,  he  said:  "I  suppose 
the  accident  was  caused  from  a  small  rise 
or  grade  In  track,  together  with  the  slack 
In  the  train  and  the  sudden  stoppage  of  the 
cars."  Appellant  Introduced  as  evidence  the 
rules  of  the  company  directing  engineers 
to  use  great  care  In  handling  trains,  and 
to  avoid  all  unnecessary  jerks.  Two  rail- 
road engineers  also  testified  as  experts  In 
bis  behalf.  Their  evidence,  •  In  substance, 
was  that  an  engineer  should  have  his  train 
under  good  control  In  entering  a  yard  and 
should  stop  gradually  and  gently  and  not 
suddenly  or  abmptiy,  ahd  In  stopping  should 
use  his  air  brake  in  "service  stops"  and  not 
apply  the  emergency  brake,  and  that  if  a 
freight  train  such  as  appellant  was  Injured 
on  was  stopped  suddenly  or  by  the  use  of 
the  emergency  brake,  there  would  be  danger 
of  Injuring  the  men  on  the  train  by  the  sud- 
den jar,  and  to  apply  the  emergency  brake 
to  a  train  would  be  bad  Judgment  and  Im- 
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proper  baudllDg  ,of  the  air  brakes  by  Hie 
engineer;  that  wben  the  air  is  applied  In 
"senice  stops,"  the  slack  of  tlie  train  is  talien 
up  gradually  and  gently,  and  there  Is  no  se- 
vere Jar  to  any  part  of  the  train.  They  also 
testified  that  In  handling  freight  trains  there 
was  generally  more  or  less  Jar,  and  that 
It  was  often  necessary  to  make  a  quick  stop 
and  for  that  purpose  to  apply  the  emer^ncy 
brake. 

To  authorize  a  recovery  in  cases  like  this 
there  must  be  some  evidence,  however  slight, 
that  the  persons  In  charge  of  the  train  or 
controlling  Its  movements  were  guilty  of 
gross  negligence.  An  employe  cannot  recover 
on  a  showing  that  his  superior  was  guilty 
of  ordinary  neglect,  as  the  employ*  when 
he  enters  the  service  assumes  the  ordinary 
risks  incident  to  the  employment.  Williams 
V.  L.  &  N.  H.  R.  Co.,  103  Ky.  298,  45  S.  W. 
71;  L.  &  N.  R.  R.  Co.  v.  Bocock,  107  Ky. 
223,  53  S.  W.  262.  It  is  also  well  settled 
that  negligence  cannot  be  assumed;  It  must 
be  proven.  Hughes  v.  Cincinnati  R.  Co., 
»1  Ky.  527.  16  8.  W.  276:  U  &  N.  R.  R. 
Co.  T.  Mcflnry's  Adm'r,  104  Ky.  609,  47  8. 
W.  440;  Ix)ulsville  Gns  Co.  v.  KaufFman, 
Strauss  Co.,  105  Ky.  131.  47  8.  W.  440; 
Hurt  ▼.  L.  &  X.  R.  R.  Co..  76  8.  W.  502, 
25  Ky.  Law  Rep.  755.  Whenever,  however, 
there  Is  evidence  of  negllsenoe,  the  question 
of  whether  it  Is  gross  or  ordinary  is  for  the 
Jury;  but.  If  there  Is  no  evidence  of  negli- 
gence It  Is  the  duty  of  the  court  to  take  the 
case  from  the  jury.  The  mere  foct  that  the 
train  stopped  suddenly  does  not  furnish  any 
evidence  of  or  create  a  presumption  of  negli- 
gence on  the  part  of  the  -engineer  or  any 
other  agent  or  servant  of  appellant,  as  it  may 
have  been  the  Imperative  duty  of  the  per- 
sons in  charge  of  the  train  or  controlling 
Its  movements  to  stop  It  when  and  as  It  was 
stopped.  In  Hurt  v.  L.  &  N.  R.  R.  Co.,  76 
S.  W.  502.  25  Ky.  Law  Rep.  755,  this  court 
said:  "Before  the  Injured  servant  can  re- 
cover damages  from  his  master,  he  must 
show  that  his  Injury  was  caused  by  some 
neglect  of  his  master  or  by  some  other  serv- 
ant of  the  master  which  Is  Imputed  to  him.. 
It  la  not  enough  to  show  that  the  plaintiff 
sustained  his  injury  while  in  the  service 
of  the  master.  Where  the  circumstances 
attending  the  injury  show  nothing  as  to  the 
real  cause  but  leave  it  to  conjecture  whether 
it  was  the  negligence  of  the  master,  the  fault 
of  the  injured  servant  or  an  unaccountable 
accident,  there  is  a  failure  of  proof.  The 
cause  of  the  Injury  must  be  proved.  Unless 
It  is  shown  afflruiatively,  there  can  be  no 
recovery." 

In  Yates  v.  Miller's  Creek  Construction 
Co.,  80  S.  W.  241,  28  Ky.  Law  Rep.  331, 
the  court,  on  a  state  of  facts  similar  in  many 
respects  to  the  facts  established  In  this 
case,  held  there  could  be  no  recovery  as 
there  was  a  total  failure  to  prove  that  the 
injuries  received  by  Yates  were  due  to  the 
negligence  of  the  agents  or  servants  of  the 


construction  company.  In  L.  &  N.  R.  R.  Od. 
V.  Fox's  Adm'r,  42  8.  W.  922,  20  Ky.  Law 
Rep.  81,  It  Is  said:  "The  fact  that  there  was 
a  "pret^  hard  jerk'  or  a  'hard  Jeric*  at  the 
time  deceased  fell,  does  not  estabUsb  tba 
fact  that  It  was  caused  by  the  negligent  con- 
duct of  those  in  control  of  the  train.  Snob 
jerks  may  result  from  the  usual  movement 
of  the  trains."  Negligence  Is  never  pre- 
sumed.   It  is  a  fact  that  must  be  proven. 

Counsel  for  appellant  relies  with  apparent 
confidence  on  the  case  of  Ll  ft  N.  R.  R.  Co. 
V.  Gordon.  72  8.  W.  311,  24  Ky.  Law  Rep. 
1810,  in  support  of  his  contention  that  the 
case  should  liave  been  submitted  to  the  jury. 
In  that  case,  Gordon,  who  was  a  brakonan, 
was  thrown  from  the  top  of  tKe  freight 
car  on  which  he  was  riding  by  the  sudden 
jumping  forward  of  the  train.  It  appears 
from  the  opinion  that  the  particular  negU- 
gence  complained  of  was  the  failure  of  the 
engineer  to  give  the  warning  of  two  blasts 
of  his  whistle  after  the  display  of  the  white 
light  by  the  station  agent,  which  was  a  sig- 
nal to  blm  not  to  stop.  The  rules  of  the 
company  Introduced  as  evidence  in  tliat  case 
required  the  engineer  when  he  approached 
an  order  station  to  slow  np  and  have  his 
engine  under  control,  and  to  ask  for  orders 
by  four  sharp  blasts  from  Ills  whistle;  If 
the  station  agent  had  orders  for  the  train, 
he  would  answer  the  signal  by  displaying  a 
red  light,  which  was  notice  that  the  train 
must  stop ;  If  he  had  no  orders,  he  displayed 
a  white  light.  It  was  then  the  duty  of 
the  engineer,  as  a  warning  to  other  em- 
ployes upon  the  train,  to  give  two  sharp 
blasts  of  the  whistle  before  Increasing  his 
speed.  The  engineer  In  that  case,  without 
giving  the  two  blasts  as  a  warning  to  the 
employes  that  the  speed  of  the  train  woold 
be  at  once  Increased,  suddenly  and  with  a 
tremendous  jerk  Increased  the  speed  of  the 
train,  and  this  court  held  the  company  liable 
because  of  this  negligent  conduct  on  the  part 
of  the  engineer.  In  that  case,  there  was 
evidence  of  gross  negligence  on  the  part  of 
persons  In  charge  of  the  train.  In  this  case, 
there  Is  no  evidence  of  any  negligence  on 
the  part  of  any  servant  or  employ^  of  the 
appellee. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


TAYLOR  r.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  2p.  1900.) 
Extradition  — INTERSTATB  — Rights  ot  Ac- 
cubed   AFTEB  EXTKADITION. 

A  person  arrested  in  a  sister  state,  atid 
brought  Into  Kentucky  under  a  requisition 
for  trial  for  «.  Bpecif5e<l  crime,  may  be  tripd 
for  another  offense  for  which  he  may  be  arrested, 
without  being  given  an  opportunity  to  return 
to  the  state  from  which  he  was  extradited. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Extradition,  i  52.] 

Appeal  from  Circuit  Court,  Clinton  County. 
"Not  to  be  officially  reported." 
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Thomas  Taylor  ynM  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

B.  Bertram,  for  appellant  N.  B.  Hays 
and  C.  H.  Morrla,  for  the  Commonwealth. 

HOBSON,  C.  J.  Appellant,  a  citizen  of 
Tennessee,  was  arrested  there  under  a  req- 
nlsition  and  brought  to  Clinton  county,  Ky., 
for  trial  on  a  charge  of  violating  the  local 
option  law  by  selling  whisky  in  that  county. 
He  was  tried  on  the  charge  for  which  be  bad 
been  arrested,  found  guilty,  and  fined.  He 
was  then  arrested  under  a  bench  warrant  Is- 
sned  on  the  indictment  in  this  case  charging 
bim  with  another  and  distinct  violation  of 
the  local  option  law.  He  moved  the  court  to 
quash  the  warrant  of  arrest  on  the  ground 
that  he  had  been  tried  for  the  offense  for 
which  he  had  been  arrested  in  Tennessee, 
and  that  he  bad  been  arrested  in  Kentucky 
on  the  second  charge  after  he  had  been 
brought  here  on  the  first  and  before  he  had 
opportunity  to  return  to  bis  home.  The 
court  overruled  his  motion  to  quash  the  war- 
rant of  arrest  He  was  tried,  and,  being  con- 
victed, appeals.  He  relies  on  Com.  v.  Hawes, 
13  Bnsb,  697,  26  Am.  Rep.  242,  bat  that  was 
a  case  where  the  defendant  was  extradited 
under  a  treaty  and  returned  on  its  terms. 
The  defendant  there  was  not  convicted  of 
the  offense  for  which  he  was  extradited. 
The  effort  was  In  effect  to  use  It  as  a  pretext 
to  get  bim  in  custody  for  an  offense  for 
which  be  could  not  be  extradited.  Here  the 
proceeding  Is  based  on  the  Constitution  and 
laws  of  the  United  States,  and  the  same  rule 
does  not  apply  under  them  as  when  the  de- 
fendant Is  extradited  under  a  treaty  'between 
the  United  States  and  some  forelgrn  govern- 
ment; for  any  fugitive  from  justice  may  be 
arrested  In  one  state  and  returned  to  another 
under  a  requisition.  The  precise  question 
raised  was  determined  adversely  to  appellant 
by  the  United  States  Supreme  Court  In  L&a- 
celles  V.  Georgia,  148  U.  S.  636,  18  Sup.  Ct 
687,  37  L.  Ed.  549.  The  circuit  court  proper- 
ly followed  the  rule  disclosed  in  that  case. 

Judgment  aflBrmed. 


FORD  V.  PADUCAH   CITY   RT. 

(Court  of  .Aj)peal8  of  Kentucky.    Sept  25,  1906.) 

Caxbiers— Passenger  Ai.iohtino  fbom  Mov- 
ing Street  Car  —  Contributory  Neoli- 
GEWCE— Question  for  Jury. 

Whether  a  passenger  alightine  from  a  mov- 
ing street  car,  after  having  signaled  it  to  stop, 
and  it  has  slowed  np  as  if  about  to  stop,  Is 
gallty  of  contribntory  negligence,  is  for  the  jar.v. 
(E!d.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1391-1303.  1402.] 

Appeal  from  Circuit  Court.  McCracken 
County. 

"Not  to  be  officially  r^orted." 

Action  by  Daisy  Ford  an  Infant,  by  next 
friend,  against  the  Paducab  City  Railway. 


From  a  Judgment  for  defendant,  plaintiff  ap- 
pealsL    Reversed  and  remanded. 

J.  M.  Worten,  for  appellant  Wheeler, 
Hughes  &  Berry,  for  appellee. 

O'RBAR,  J.  Appellant  aged  12  years,  a 
passenger  on  appellee's  electric  street  car, 
was  thrown  while  attempting  to  alight  from 
It  and  was  injured.  In  this  action  to  recover 
damages  for  her  Injuries  so  sustained,  the 
verdict  of  the  Jury  was  adverse  to  ber.  Her 
evidence  was  that  she  had  signaled  to  the 
motorman  In  charge  of  the  car  by  ringing 
the  bell  that  she  wanted  to  get  off  at  the 
next  corner;  that  Instead  of  stopping  there 
he  ran  the  car  some  distance  beyond,  where, 
as  the  car  slowed  up,  she  attempted  to  alight, 
when  the  motorman  suddenly  applied  the 
current  giving  the  car  a  sudden  Impetns 
throwing  her  to  the  ground.  When  she  at- 
tempted to  alight  the  car  was  moving  very 
slowly,  and  she  thought  was  about  to  stop. 
The  correctness  of  the  court's  instruction 
under  which  the  verdict  was  returned,  must 
be  measured  by  the  facts  constituting  the 
plalntlflTs  case,  as  well  as  the  facts  showing 
the  defense,  which  was  a  denial  of  negli- 
gence on  its  part,  and  plea  of  contributory 
negligence  on  the  part  of  plaintiff.  On  tiie 
latter  defense  the  court  gave  the  following 
instruction:  "Although  you  may  believe 
from  the  evidence  that  defendant,  and  Its 
agents  were  gnllty  of  negligence  as  defined 
by  instruction  No.  1.  yet  If  yon  shall  further 
believe  from  the  evidence  that  plaintiff  was 
of  sufficient  age,  Intelligence,  and  discretion 
to  know  and  appreciate  the  danger  of  step- 
ping from  a  moving  car,  or  before  same  was 
stopped,  and  shall  further  believe  from  the 
evidence  that  plaintiff  did  step  off  said  car 
while  same  was  moving,  or  before  the  same 
was  stopped,  and  by  reason  of  so  doing,  and 
as  the  direct  and  proximate  cause  thereof,  re- 
ceived the  Injuries  complained  of,  then  plain- 
tiff was  gnllty  of  such  contributory  negli- 
gence as  will  prevent  her  from  recovering  In 
this  case,  and  If  you  shall  so  believe  you  will 
find  for  the  defendant" 

This  Instruction  assumes  as  a  matter  of 
law  that  to  attempt  to  get  off  a  moving  street 
car  is  negligence  per  se.  Such  is  not  the 
rule  recognized  in  this  state,  and  applied  gen- 
erally. On  the  contrary  the  rule  Is,  that  the 
question  of  negligence  In  such  case  is  one  of 
fact  for  the  Jury.  Central  Passenger  Ry. 
Co.  V.  Rose,  14  Ky.  Law  Rep.  204;  Central 
Passenger  Ry.  Co.  v.  Rose,  22  S.  W.  945,  15 
Ky.  Law  Rep.  210;  L.  &  N.  R.  R.  Co.  v. 
Bakin,  103  Ky.  466.  45  S.  W.  429.  46  S.  W. 
496,  47  S.  W.  872:  Illinois  Central  R.  R.  Co. 
V.  Whltncker.  57  S.  W.  465,  22  Ky.  Law  Rep. 
.<595;  Bishop  v.  Illinois  Central  R.  R.  Co., 
77  S.  W.  1099,  25  Ky.  Law  Rep.  1363.  The 
court  should  have  submitted  the  question  for 
the  Jury  to  decide  whether,  considering  the 
age  and  discretion  of  the  plaintiff,  and  the 
surrounding   circumstances,    it   was    negll- 
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gence,  or  the  lade  of  ordinary  care,  on  her 
part  to  try  to  get  off  the  car  as  was  done. 
For  the  error  Indicated  the  Judgment  la  re- 
versed, and  cause  remanded  for  a  new  trial 
under  proceedings  not  inconsistent  herewith. 


CAMPBEIiL  V.  RICH  Oil,  CO.et  al. 
'(Court  of  Appeals  of  Kentucky.    Sept  19, 1906.) 
1.   PABTNEBSHIP  —  ACTIONB   Betwekn    Pabt- 
NEBS— MiSAPPBOPBIATION    OF    FUND»— PETI- 
TION— SUFFICIKNOT. 

A  petition  bj  a  partner  in  a  firm  organized 
for  the  purpose  of  engaging  in  business,  which 
alleges  tliat  a  third  person  authorized  by  the 
partnership  to  act  as  manager  paid,  without 
authority,  dividends  to  the  members  of  the  part- 
nership out  of  money  which  should  have  been 
-devoted  to  the  development  of  the  business, 
and  that  the  members  received  the  dividends, 
and  which  falls  to  aver  that  plaintiff  objected 
to  the  payment  of  dividends,  does  not  state  a 
cause  of  action  against  the  firm  or  copartners, 
for  the  acts  of  the  manager  could  not  be  deemed 
a  misappropriation  of  the  firm  funds,  though  it 
might  constitute  a  diversion  from  the  purposes 
to  which  they  were  intended  to  be  devoted  by 
the  articles  of  copartnership. 

'2.   SAUB— MlBMAHAOEHENT  OF  FiBU  BnSINBSS 

Br  Ehplot^  — Relief— Pbiition  —  Suffi- 

ciBNcy. 

A  partnership  engaged  in  the  petroleum  oil 
business  employed  a  manager.  The  contract  of 
employment  was  not  for  a  definite  time,  but 
the  partnership  could  discharge  him  at  its 
pleasure.  A  partner  alleged  that  the  manager's 
neglect  caused  the  producing  wells  to  decrease 
in  output,  and  that  he  failed  to  drill  certain 
of  the  wells  to  a  depth  to  test  their  productive- 
ness. It  was  not  shown  that  the  partnership 
objected  to  the  manager's  management  of  the 
husiness,  or  that  the  members  of  the  partner- 
ship ever  directed  the  manager  to  do  the  acts 
-complained  of.  Held,  that  the  partner  complain- 
ing nad  no  cause  of  action  against  his  copart- 
ners or  the  partnership. 
3.  Saue— Receivbb— Gbourds. 

A  petition  by  a  partner  in  a  firm  organ- 
ized for  the  purpose  of  engaging  in  the  petroleum 
oil  business,  alleged  incompetency  and  misman- 
agement of  the  firm's  general  manager.  The 
contract  of  employment  was  not  for  a  definite 
time,  and  the  partnership  could  at  any  time 
discharge  the  manager.  The  petition  alleged 
no  disagreement  among  the  partners,  no  fraud 
or  wrongdoing  on  the  part  of  any  of  them. 
It  was  not  alleged  that  the  partnership  or  any 
of  its  members  were  insolvent  Held,  not  to 
Justify  the  appointment  of  a  receiver,  since 
Oiv.  Code  Prac.  S  298,  authorizes  only  the 
appointment  of  a  receiver  during  the  pendency 
of  an  action  where  property  or  a  fund  is  in 
danger  of  being  lost 

Appeal  from  Clrcnlt  Court,  Cumberland 
•County. 

"Not  to  be  oflBclally  reported." 

Action  by  L.  J.  Campbell  against  the  Rich 
Oil  Company  and  others.  From  a  Judgment 
'dismissing  the  action,  plaintiff  appeals.  Af- 
firmed. 

B.  A.  Williams,  for  appellant  Allen  Sand- 
■Idge  and  Sandldge  &  Sandidge,  for  appelleea, 

SETTLE,  J.  The  appellant,  Xj.  3.  Campbell, 
and  appellees,  George  P.  Taylor,  J.  A.  Warrln- 
er,  M.  C.  Alford,  Kentucky  Petroleum  Com- 
j>any,  Incorporated  T.  J.  Kerwln  and  Ransom 


Rich,  compose  a  partnership  known  as  the 
"Rich  Oil  Company,"  engaged  in  the  operation 
and  development  of  certain  oil  and  gas  wells, 
on  a  60-acre  tract  of  land  leased  by  the  com- 
pany from  Ransom  Rich  and  situated  In  Salt 
Lick  Bend  of  Cumberland  rlrer.  In  Comber- 
land  county.  The  following  writing  signed 
by  all  the  partners  manifests  the  partnership 
organization,  the  nature  of  its  business  and 
the  manner  In  which  it  is  to  be  conducted: 
"That  whereas,  we,  the  undersigned,  Geo. 
P.  Taylor,  L.  G.  Campbell,  H.  L.  Sturm,  gen- 
eral manager  and  agent  for  the  Kentucky 
Petroleum  Company,  T.  J.  Warriner  and  M. 
C.  Alford  are  Joint  owners  of  a  certain  oil 
and  gas  lease,  together  with  five  producing 
oil  wells,  tanks,  tubing,  petroleum  oil  and 
machinery,  on  a  certain  tract  of  land  In 
Cumberland  county,  Ky.,  known  as  the  'Ran- 
som Rich  Farm  in  Salt  Lick  Bend,'  contain- 
ing 60  acres.  For  the  purpose  of  placing 
said  oil  lease,  wells,  etc.,  under  one  manage- 
ment, and  for  Its  development,  we  hereby 
agree  to  and  do  constitute  said  business  Into 
what  shall  be  knovm  as  the  'Rich  Oil  Com- 
pany,' the  same  to  be  under  the  control  and 
managemoit  of  H.  Ii.  Sturm,  who  shall  be 
styled  'General  Manager'  of  said  company. 
Our  general  manager  is  authorized  to  pur- 
chase such  machinery  as  tanks,  tubing,  cas- 
ing, and  machinery,  employ  the  necessary 
work  hands  and  teams  to  remove  and  handle 
machinery  on  said  lease,  and  to  employ  com- 
petent person  or  persons,  to  pump  the  wells 
on  said  lease,  to  gauge  the  oil  produced 
from  said  lease,  and  to  do  all  things  neces- 
sary to  the  development  and  management  of 
said  lease,  to  sign  all  sale  orders  for  oil,  ap- 
prove bills,  and  orders  for  payment  against 
said  company,  to  receive  and  receipt  for  any 
moneys  from  the  sale  of  oil  sold  from  said 
lease  and  to  deposit  same  to  the  credit  of 
said  company  in  the  bank  of  Ctuuberland,  at 
BurksvlUe,  Ky.  Our  said  general  manager  is 
authorized  to  draw  and  issue  checks  to  the 
bank  of  Cumberland  against  said  company, 
to  defray  and  pay  bills  and  expenses  of  the 
management  and  development  of  said  lease 
as  shall  be  necessary.  That  our  general 
manager  Is  allowed  a  reasonable  compensa- 
tion per  month  for  his  work  named  above. 
This  the  22d  day  of  July,  1904."  May  19,- 
1905,  appellant  instituted  a  suit  in  the  Cum- 
berland circuit  court  against  the  other  mem- 
bers of  the  partnership,  for  the  purpose  of 
having  the  court  decree  the  above  contract 
of  partnership  a  binding  obligation  between 
the  plaintiff  and  defendants,  for  a  construc- 
tion of  the  contract,  a  specific  performance 
of  the  same,  the  removal  of  H.  L.  Sturm  as 
general  manager  of  the  company,  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
books  and  property  of  the  company  and  con- 
trol of  its  business.  The  grounds  presented 
by  the  petition  for  the  relief  asked,  are.  In 
substance,  that  the  manager,  Sturm,  without 
authority  so  to  do,  has  distributed  to  the  mem- 
bers of  the  partnership  |8,282.87  In  dividends 
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realized  by  him  from  the  sale  of  more  than 
10,000  barrels  of  crude  oil  from  the  company's 
wells,  and  which  should  have  been,  and  was 
Intended  to  be,  devoted  to  the  development 
-of  the  leased  premises;  that  the  manager  neg- 
lected the  producing  wells  upon  the  lease  by 
suffering  the  casing  to  leak  which  decreased 
their  productiveness,  and  failed  to  drill  four 
of  the  wells  to  a  depth  sufficient  to  test  their 
producing  capacity;  that  the  manager  is  neg- 
ligent, imsdentlflc,  and,  by  reason  thereof. 
Incompetent  to  have  charge  of  the  business 
of  the  company;  and  his  continued  control 
of  Its  affairs  will  result  In  irreparable  loss  to 
it.  Appellees  filed  a  general  demurrer  to 
the  petition,  which  the  coiurt  sustained,  and 
appellant  having  declined  to  amend,  the  ac- 
-tlon  was  dismissed  at  his  cost.  This  appeal 
Is  prosecuted  from  that  Judgment. 

As  the  averments  of  the  petition  are  ad- 
mitted by  the  demurrer,  the  only  question 
presented  by  the  record  for  our  consideration 
Is  as  to  the  sufficiency  of  the  petition.  Does 
It  state  a  cause  of  action?  Obviously  Judicial 
construction  of  the  written  articles  of  co- 
partnership is  unnecessary.  There  Is  noth- 
ing ambiguous  or  indefinite  in  its  terms;  Its 
meaning  Is  manifest  It  is  not  alleged  in 
the  i)etltlon  that  there  Is  any  misunderstand- 
ing of  its  language  or  meaning  among  the 
members  of  the  partnership,  or  disagree- 
ment between  them  as  to  Its  provisions.  It 
is  equally  clear  that  no  reason  exists  for  de- 
creeing a  q)eclfic  performance  of  the  con- 
tract.  The  petition  does  not  charge  that  any 
member  of  the  partnership  has  failed  to 
comply  with  any  of  its  provisions.  The  only 
breach  of  its  terms  alleged  is  the  act  of  the 
general  manager,  Sturm,  in  paying  in  divi- 
dends to'  the  members  of  the  partnership 
moneys,  which  it  is  claimed,  should  have  been 
devoted  to  the  development  of  the  leased 
premises,  and  that  be  neglected  the  produc- 
ing wells  upon  the  lease  by  suffering  the 
casing  to  leak,  which  decreased  their  produc- 
tiveness, and  also  that  be  failed  to  drill  four 
of  the  wells  fo  a  depth  sufficient  to  fully 
test  their  capacity.  While  it  is  charged  that 
the  distribution  of  dividends  among  the  mem- 
bers of  the  partnership  was  without  authority, 
this  form  of  averment  is  a  mere  conclusion 
of  the  pleader,  and  does  not  amount  to  a 
statement  that  such  appropriation  of  the  part- 
nership funds  was  not  assented  to  by  the 
partners,  or  that  after  the  payment  of  such 
•dividends  there  was  not  left  sufficient  money 
to  successfully  carry  on  the  business  of  the 
partnership;  on  the  contrary,  the  pleader 
himself  shows  that  such  disposition  of  the 
partnership  funds  was  approved  by  the  part- 
ners, because  it  is  charged  in  the  petition^ 
that  they  received  the  dividends  thus  dis-' 
tributed,  and  no  complaint  is  made  of  a  lade 
of  means  for  conducting  the  company's  busl- 
ne68. 

It  does  not  even  appear  from  the  petition 
that  appellant  objected  to  the  payment  of 
•dividends  to  the  members  of  the  partnership, 


for  it  is  nowhere  alleged  that  he  did  not  con- 
sent to  such  application  of  the  company's 
funds,  or  that  he  did  not  receive  his  share 
thereof.  It  is  patent,  therefore,  that  the  acts 
of  the  general  manager  in  thus  applying  the 
funds  of  the  company  cannot  be  deemed  a 
misappropriation  of  such  funds,  as  it  was 
done  with  the  consent  of  the  partners,  though 
it  may  have  constituted  a  diversion  of  .the 
funds  from  the  purposes  to  which  they  were 
intended  to  be  devoted  by  the  articles  of  co- 
partnership. If,  as  alleged  In  the  petition, 
the  neglect  of  the  manager  caused  the  pro- 
ducing wells  to  decrease  in  output  or  value, 
or  if  his  failure  to  drill  certain  of  the  wells 
to  a  depth  sufficient  to  fully  test  their  pro- 
ductiveness, or  the  manager  has  otherwise 
been  so  negligent  or  unscientlflc  in  the  dis- 
charge of  his  duties  as  to  prove  him  incom- 
petent to  have  charge  of  the  business  of  the 
company,  and  his  continued  control  of  its 
affairs  wUl  result  in  irreparable  loss  to  it 
it  was  and  is  the  fault  of  the  company,  which 
could  have  prevented  the  evils  complained  of 
by  discharging  the  manager  and  securing  a 
more  efficient  one  in  his  place.  The  contract 
between  the  Rich  Oil  Company  and  the  man- 
ager, Sturm,  does  not  employ  him  for  a  defi- 
nite time.  The  company  might  have  dis- 
charged him  at  any  time,  and  can  yet  do  so 
at  its  pleasure.  It  is  not,  however,  alleged 
that  his  management  of  the  wells,  complain- 
ed of  by  appellant,  was  objected  to  by  the 
Blch  Oil  Company,  or  was  not  directed  by  it 
It  is  nowhere  alleged  in  the  petition  that 
the  members  of  the  partnership,  or  any  of 
them — ^not  even  appellant  himself — ever  de- 
manded of  the  manager,  or  directed  him,  to 
drill  a  well  or  wells  to  a  gn^^ater  depth  than 
those  already  drilled.  At  most  the  drilling 
of  wells  to  a  depth  of  2,000  or  3,000  feet 
would  be  a  mere  experiment,  entailing  great 
cost  which  should  not  be  attempted  without 
the  approval  of  all,  or  a  majority  of  the 
members  of  the  partnership. 

In  this  case  a  dissolution  of  the  partner- 
ship is  not  sought,  no  disagreement  among 
the  partners  is  alleged,  no  fraud  or  wrong- 
doing on  the  part  of  any  of  them  is  charged, 
nor  Is  it  averred  that  the  company  or  any  of 
its  members  Is  Insolvent.  The  only  com- 
plaint is  the  alleged  incompetency  and  mis- 
management of  an  employs  of  appellees 
whose  removal  from  the  position  of  manager 
they  may  effect  by  discharging  him  at  any 
time.  Civ.  Code  Prac.  8  298,  provides:  "On 
the  motion  of  any  party  to  an  action  who 
shows  that  he  lias,  or  probably  has,  a  right 
to,  a  lien  upon,  or  an  interest  in,  any  prop- 
erty or  fund,  the  right  to  which  Is  involved 
In  the  action,  or  that  the  property  or  fund  Is 
in  danger  of  being  lost  removed,  or  mate- 
rially injured,  the  court  or  the  Judge  thereof 
during  vacation,  may  appoint  a  receiver  to 
take  charge  of  the  property  or  fund  during 
the  pendency  of  the  action,  and  may  order 
and  coerce  the  delivery  of  it  to  him."  In  the 
case  at  bar  the  relief  sought  is  not  the  ai>- 
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pointment  of  a  receiver  to  take  charge  of 
the  property  and  assets  of  the  Rich  Oil 
Company  "during  the  pendency  of  the  ac- 
tion." but  the  appointment  of  a  receiver  to 
take  charge  of  Its  property  and  continue  Its 
business.  In  other  words,  the  appointment 
of  the  receiver  Is  the  final  and  practically  on- 
ly relief  sought.  In  High  on  Receivers,  f 
4S0,  it  is  said:  "It  is  Important  to  bear  in 
mind,  in  considering  the  subject  of  receivers 
In  partnership  cases,  that  it  is  not  the  prov- 
ince of  a  court  of  equity  to  conduct  the  busi- 
ness of  a  copartnership,  and  while  a  receiver 
may  be  directed  to  continue  the  business  a 
sufficient  length  of  time  to  enable  the  court 
to  determine  the  rights  of  the  parties  liti- 
gant, It  is  not  the  province  of  the  court  to  be- 
come the  superintendent  and  manager  of  the 
private  business  of  parties.  Indeed,  this  nec- 
essarily follows  from  the  very  object  and 
purpose  contemplated  by  the  court  in  ap- 
pointing a  receiver  upon  a  bill  for  the  disso- 
lution of  a  partnership,  such  purpose  being 
the  preservation  of  the  firm  property  until 
the  cause  can  be  determined,  the  court 
through  Its  officer,  the  receiver,  having 
charge  of  the  firm  assets,  not  in  belialf  of 
either  party,  but  for  the  common  l>eneflt  of 
all."  Ail  that  is  sought  In  this  case  may  be 
accomplished  by  the  partners  themselves  with- 
out the  Intervention  of  the  court,  and  it  does 
not  appear  from  the  statements  of  the  peti- 
tion that  there  has  been  any  effort  on  appel- 
lant's part  to  obtain  the  relief  asked  through 
his  copartners,  or  that  they  have  refused 
such  relief.  The  facts  alleged  In  the  petition 
do  not  authorize  the  appointment  of  a  re- 
ceiver, or  the  granting  of  any  other  relief. 
Consequently  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  petition. 
Wherefore  the  Judgment  is  affirmed. 


PINSON  V.  SANDERS. 
fOourt  of  Appeals  of  Kentucky.    Sept  21,  1906.) 

1.  Executors  and  Administbators — Assets- 
Exempt    Pbopertt— Accrued    Penbior. 

Under  the  pension  laws  of  the  United 
States,  providing  that  accrued  pensions  shall 
inure  to  the  exclnaive  benefit  of  the  widow, 
or  cbildi-en  if  there  be  no  widow,  the  infant 
cliildren  of  a  deceased  widow  of  a  pensioner 
are  entitled  to  the  accrued  pension  due  to  her 
at  her  death,  and  their  guardian,  on  he'mts  paid 
the  same,  cannot  be  compelled  to  pay  it  to  the 
ndrainistrator  for  the  purpose  of  paying  the 
debts  of  the  widow. 

2.  Same. 

In  the  absence  of  any  showing  to  the  con- 
trary, the  Infant  children  of  a  decedent  are 
entitled  to  the  proceeds  of  the  sale  of  personalty 
of  the  decedent  amounting  to  $40  as  exempt,  as 


against  the  administrator  seeking  to  recover  the 
same  to  pay  off  the  debts  of  the  decedent. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  George  Pinson,  Jr.,  adminis- 
trator of  Nancy  Ratcliffe^  deceased,  against 
Andy  Sanders.  From  a  Judgment  dismiss- 
ing the  petition,  plaintiff  appeala    Affirmed. 

J.  S.  Cllne,  Jr.,  for  appellant  J.  F.  But- 
ler, for  appellee. 

CARROL,  0.  The  appellant  was  granted 
letters  of  administration  on  the  estate  of 
Nancy  Ratellffe,  and  brought  this  action 
against  appellee  as  guardian  of  the  infant 
children  of  Nancy  RatclUfe,  alleging  that  his 
Intestate  waa  the  widow  of  a  pensioner,  and 
that  at  the  time  of  her  death  there  was  an 
accrued  pension  amounting  to  $381.87  due 
to  her,  which  amount  was  paid  by  the 
government  to  appellee  as  guardian.  It  is 
further  averred  that  there  was  paid  to  the 
guardian  $40,  the  proceeds  of  the  sale  of  the 
personal  property  of  his  Intestate;  that  there 
were  debts  due  by  her  at  the  time  of  her 
death;  and  that  it  was  necessary  to  apply 
this  money  for  which  the  suit  waa  brougbt 
to  pay  the  debts.  The  guardian  refus- 
ed to  surrender  to  him  the  funds  men- 
tioned, and  be  asked  Judgment  against  him 
for  the  amounts.  A  demurrer  to  the  peti- 
tion was  entered  and  sustained,  and,  the 
plaintiff  declining  to  amend  or  plead  fur- 
ther, bis  petition  was  dismissed,  and  be  pros- 
ecutes this  appeal. 

No  brief  has  been  filed  for  appellee,  nor 
does  the  record  disclose  the  ground  upon 
which  the  circuit  court  sustained  the  de- 
murrer. The  pension  laws  of  the  United 
States  provide  that  accrued  pensions  shall 
not  be  considered  a  part  of  the  estate  of  a 
deceased  person,  nor  be  liable  for  the  pay- 
ment of  his  debts  In  any  case  whateoever, 
but  shall  Inure  to  the  sole  and  exclusive  bene- 
fit of  the  widow,  or  children  if  there  be  no 
widow.  This  statute  controls  absolutely  the 
disposition  of  the  pension  money  sought  to 
be  recovered  by  appellant.  The  Infant  child- 
ren of  Nancy  Ratclifle  were  entitled  to  it.  It 
was  not  subject  to  the  payment  of  her  debts, 
and  the  guardian  of  the  Infants  was  right- 
fully In  possession  of  it. 

In  respect  to  the  $40,  it  is  sufficient  to 
say  that.  In  the  absence  of  any  showing  to 
the  contrary,  the  infanta  were  entitled  to 
it  under  the  exemption  laws  of  the  state. 

The  action  of  the  lower  court  in  sustaining 
the  demurrer  to  the  petition  was  proper, 
and  the  Judgment  is  affirmed. 
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PRYOR  T.  MURPHY. 

(Supreme  Ooart  of  Arkansas.    July  23,  1908.) 

1.  Emtrxrt  ^Domain  —  Goicfknsatior  fob 
Pbopkbtt  Taker— Courts— Goubt  Houses 
and  accohkodations. 
Acts  1905,  p.  596,  divides  Union  county 
into  two  Judicial  districts,  the  Eastern  and 
Western,  and  section  4  (page  697)  provides  that 
courts  shall  be  held  in  the  Eastern  district  in 
the  town  of  F.  in  the  public  hall  in  the  bank 
Iraildini;  in  that  town,  and  the  records  kept  in 
the  vault  of  the  bank,  for  the  next  five  years. 
Held,  that  the  section  is  not  unconstitutional 
on  the  KTOond  that  the  provision  in  relation  to 
the  building  and  vaalt  are  violative  of  the  con- 
iititutional  provision  prohibiting  the  taking 
of  private  property  for  public  use  without  Just 
compensation  therefor,  since,  if  the  owner 
should  refuse  to  allow  the  use  of  the  ball  and 
vault,  the  county  court  could  provide  a  tem- 
porary courthouse, 

Z   STATtTEB— 15FFECT   OF   PABTIAI.   INVAUDITT. 

Such  provision  could  not  invalidate  the 
the  statute  as  it  might  be  sicken  from  the 
statute  without  impairing  its  validity. 

[Ed.   Note. — For  cases  in  point,  see  TOk  44, 
Cent.   Dig.  Statutes,  §}  58-66.] 

3.  Vekde— Residehce  of  Pasties— Gooefend- 

ANTS. 

Acts  1905,  p.  597.  {  4,  dividing  Union 
county  into  two  Judicial  districts,  the  Elastem 
and  tbe  Western,  provides  that  no  citizen  or 
resident  of  the  Western  district  shall  be  liable 
to  be  sued  in  the  Eastern  district,  or  any 
citizen  of  the  Eastern  district  liable  to  be  sued 
in  the  Western  district;  and  section  6  (page 
506)  provides  that,  in  order  to  ascertain  in 
which  of  the  respective  districts  in  the  county 
actions  of  which  the  circuit  and  clmncery 
courts  have  Jnrisdction  shall  be  returnable  and 
tried,  the  districts  shall  be  construed  as  sepa- 
rate a.nd  distinct  counties.  Held,  that  section 
4  must  be  construed  in  connection  with  sec- 
tion 8,  and  has  reference  to  actions  wherein 
ail  the  defendants  are  residents  of  the  same  dis- 
trict. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
(3ent.  Dig.  Venue,  ^  35.] 

4.  Statutes- Effect  of  Pabtial  Ihvamditt 
—CouKTs— Judicial  Districts. 

Acts  1905,  p.  606,  divides  Union  county 
into  two  judicial  districts,  and  a  proviso  of  sec- 
tion 6  (page  508)  declares  that  no  process,  ex- 
cept 8nbp<Enas  for  witnesses,  criminal  process, 
and  execution,  issued  by  the  circuit  court  and 
chancery  court  of  the  Eastern  district,  shall  be 
.served  on  any  citizen  or  resident  of  the  Western 
district.  Beld,  ihat  the  proviso  does  not  ren- 
der the  statute  unconstitutional,  as  the  section 
may  be  stricken  ont  without  impairing  the 
validity  of  the  act. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §S  58-66.] 

5.  CI2RKS    OF    COUBTS— CBEATIOR    OF    OFFICE 

—Judicial  Distbicts— Statutes. 

Acts  1005,  p.  596,  dividing  Union  county 
into  two  Judicial  districts,  provides  in  section 
16  (page  601)  that  the  clerk  of  the  county  shall 
keep  an  office  in  the  town  of  F.  in  the  Eastern 
district,  at  which  place  the  clerk  or  hia  deputy 
shall  reside,  in  addition  to  the  office  required 
by  law  to  be  kept  at  the  county  seat,  and  that 
it  shall  be  the  duty  of  the  clerk  to  provide  a 
seal  for  tbe  circuit  and  chancery  courts  of  the 
county  for  tiie  Eastern  district,  which  shall 
be  the  seal  of  the  probate  court  of  the  Eastern 
district.  Beld  that.  Union  county  being  con- 
stitutionally entitled  to  two  clerks,  one  of  them 
a  separate  county  clerk  and  ex  officio  clerk  of 
tbe  probate  court,  the  statute  was  not  uncon- 
stitutional  an   the   ground   that   it   undertook 


to  deprive  dtlxens  of  the  Eastern  district  of  the 
benedt  of  a  separate  county  clerk,  since,  not- 
withstanding the  Legislature  was  in  error  as 
to  the  clerlu  of  the  county,  it  is  still  entitied 
to  a  clerk  of  the  circuit  court  and  a  county 
clerk,  and  they  are  clerks  in  both  districts,  re- 
quired to  perform  their  respective  duties  therein 
in  the  manner  required  by  law  and  at  the  places 
appointed  for  the  performance  of  tbe  some. 

Appeal  from  Marion  Chancery  Court;  A. 
Curl,  Chancellor. 

Action  by  C.  H.  Murphy  against  W.  J. 
Plnson  and  W.  G.  Pendleton.  O.  A.  Pryor 
and  others  intervened.  Judgment  for  plain- 
tiff, and  Pryor  and  others  appeal.  Reversed, 
and  complaint  dismissed. 

Marsh  &  Flennlken  and  Ganghan  &  Sif- 
ford,  for  appellants.  R.  L.  Floyd  and  Smead 
&  Powell,  for  appellee. 

BATTLE,  J.  "The  purpose  of  this  action," 
as  stated  in  the  decree  of  the  court  therein, 
"Is  to  restrain  the  defendant  W.  J.  Plnson. 
as  clerk  of  the  circuit  court,  from  purchas- 
ing the  necessary  records  for  the  use  of  the 
circuit,  chancery,  and  probate  courts,  and 
recorder,  at  the  proposed  new  seat  of  Justice 
at  Felsenthal,  In  the  Eiastem  district  of  Union 
county,  and  from  establishing  a  separate 
clerk's  and  recorder's  office  in  said  district, 
and  to  restrain  the  defendant  W.  Q.  Pendel- 
ton,  as  sheriff,  from  opening  a  separate  sher- 
iff's office  in  said  district" 

The  ground  upon  which  the  injunction 
was  sought  and  granted  is  tbe  alleged  nn- 
constltutionallty  of  the  act  of  the  General 
Assembly  of  the  state  of  Arkansas,  entitled 
"An  act  to  establish  two  separate  Judicial 
districts  in  the  county  of  Union,  state  of  Ar- 
kansas," passed  over  the  veto  of  the  Gover- 
nor on  tbe  26th  day  of  April,  lOOS.  Acts 
1906,  p.  50a 

The  act  provides  (section  1,  p.  597):  "That 
the  county  of  Union  shall  be  divided  into  two 
Judicial  districts,  to  be  called  the  Bl  Dorado 
district  and  the  Bastem  district." 

The  chancery  court  held  that  the  act  is 
unconstitutional.    In  so  holding  It  says: 

"We  first  meet  with  difficulty  when  we  come 
to  consider  the  fourth  section  of  tbe  act. 
This  section  provides,  among  other  things, 
for  the  holding  of  circuit,  chancery,  and  pro- 
bate courts  In  tiie  Eastern  district,  and  that 
such  courts  shall  be  beld  In  the  town  of 
Felsenthal,  In  tbe  pnbllc  hall  In  the  bank 
bnildlng  in  said  town,  and  that  the  records 
shall  be  kept  in  the  vaults  of  tbe  bank  for 
the  next  live  years,  and  afterwards  at  a  place 
to  be  provided  by  the  citizens  of  said  district, 
free  and  without  cost  to  the  county.  The 
particular  bank  building  Is  not  named.  There 
is  nothing  to  designate  the  particular  bank 
building  referred  to,  except  tbe  assumption, 
which  may  or  may  not  be  true,  that  there 
is  but  one  such  building  at  Felsenthal.  But, 
if  we  assume  this  to  be  the  case,  it  does 
not  remove  the  difficulty.  It  is  proposed  here, 
by  simple  legislative  enactment,  to  condemn 
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for  public  use  private  property  (whether  of 
an  Individual  or  corporation  does  not  appear) 
without  process  of  law  and  without  any  pro- 
visions for  compensation  to  the  owner.  Fur- 
ther than  this,  it  la  proposed  by  mere  legis- 
lative enactment  to  open  the  doors  of  the 
vault  of  a  banking  establishment,  where  the 
funds  of  the  bank  and  other  valuables  are 
kept,  to  a  public  officer,  not  connected  with 
the  bank  or  Its  concerns,  with  necessarily 
the  power  and  privilege  of  ingresa  and  egress 
at  all  hours,  without  consulting  the  owners 
or  managers  of  the  bank,  without  process  of 
law,  and  without  any  provision  for  com- 
pensation to  the  owner  for  the  use  of  the 
same. 

"This  provision  Is  clearly  in  contravention 
of  article  2,  {  22,  of  the  state  Constitution, 
which  provides:  The  right  of  property  Is 
before  and  higher  than  any  constitutional 
sanction;  and  private  property  shall  not  be 
taken,  appropriated  or  condemned  for  pub- 
lic use  without  compensation  therefor.'  And 
this  arrangement  Is  to  continue  for  five  years, 
with  no  provision,  imder  any  circumstances, 
for  holding  a  session  of  any  of  the  courts 
named  anywhere  else  in  the  Eastern  district, 
and  no  provision  under  any  circumstances 
for  storing  the  records  or  keeping  them  at 
any  other  place  than  In  the  vault  of  this 
bank. 

"Now,  if  It  were  to  so  happen  that  the  own- 
ers of  this  bank  building  should  refuse  to 
permit  the  hall  to  be  used,  or  should  re- 
fuse to  permit  the  officers  to  use  the  vault 
of  the  bank  as  a  receptacle  or  repository  ftor 
the  records,  or  should  refuse  to  give  the 
clerk  access  to  the  records  deposited  in  the 
vault,  except  at  certain  hours  which  the 
bank  officials  might  denominate  'business 
hours,'  or  suppose  this  particular  hall  should 
be  destroyed  by  flre  or  otherwise,  or  would 
become  untenantable,  or  unfit  for  a  court- 
room, or  that  the  vault  named  should  be  de- 
stroyed, or  prove  an  unfit  place  for  the  keep- 
ing of  the  records;  where  would  the  courts 
be  held,  and  where  the  officers  store  their 
records?  There  is  no  provision  whatever 
for  the  county  court  or  other  officer  to  pro- 
vide a  place.  The  only  authority  for  hold- 
ing a  court  In  this  particular  part  of  the 
county  Is  the  act  In  question;  and  that  takes 
away  from  the  county  court  and  other  county 
authorities,  not  only  for  a  period  of  five 
years,  but  for  all  the  time  to  come.  This 
provision  of  the  act  Is  emphatic — that  the 
courts  shall  be  held  in  the  town  of  Felsenthal 
and  in  this  particular  hall  for  the  time  nam- 
ed, and  after  that  not  at  a  place  to  be  desig- 
nated by  the  county  authorities,  but  at  what- 
ever place  that  may  be  provided  In  the  East- 
em  district,  by  the  citizens  of  that  district, 
free  and  without  cost  to  the  county,  evinc- 
ing clearly  the  purpose  of  the  Legislature 
that  at  least  the  courthouse  and  vault  for 
this  Eastern  district  should  cost  the  county 
nothing,  which  could  not  be.  If  the  coun- 
ty court  or  other  officer  acting  In  an  official 


capacity,  were  to  make  the  provision  neces- 
sary. But,  suppose  there  should  be  no  diffi- 
culty about  holding  the  courts  at  the  place 
designated  in  the  act  for  th*  term  of  Ave 
years,  and  that  at  the  aid  of  that  time  the- 
citizens  of  the  Eastern  district  should  fall 
to  provide  a  place  for  the  holding  of  courts, 
or  a  suitable  receptacle  for  the  records;  there 
Is  nothing  to  indicate  that  they  have  agreed 
to  do  so;  and.  If  they  had  so  agreed,  the 
agreement  would  be  void.  Besides,  the  cltl- 
eenshlp  of  a  particular  locality  undergoes 
changes,  and  mndi  of  the  present  citizenship 
will  likely  be  changed  for  others  In  the  next 
five  years." 

We  do  not  think  that  section  4  of  the  act 
Is  unconstitutional,  because  It  provides  that 
the  circuit,  chancery,  and  probate  courts  for 
the  Eastern  district  shall  be  held  in  the  pub- 
lic hall  in  the  bank  building  In  the  tovra  of 
Felsenthal,  and  that  records  shall  be  kept  In 
the  vault  of  the  bank  for  the  next  five  years. 
It  does  not  authorize  the  use  of  the  hall 
and  vault  by  the  courts  without  the  consent  of 
the  owner,  because  the  Constitution  of  the 
state,  which  is  higher  than  the  statute,  pro- 
vides that  "private  property  shall  not  be  tak- 
en, appropriated  or  damaged  for  public  use, 
without  Just  compensation  therefor."  If  the 
owner  should  refuse  to  allow  the  courts  t» 
use  the  hall  and  vault,  the  county  court  of 
the  county  could  provide  a  temporary  court- 
house for  the  use  of  courts  and  records. 
Hudspeth  V.  State,  56  Ark.  323, 18  S.  W.  188; 
Lee  V.  State,  68  Ark.  4,  19  S.  W.  16.  Thl» 
part  of  the  section  could  be  strlcftoi  out 
without  Impairing  the  validity  of  the  act; 
It  is  unnecessary  to  consider  that  i>ortl(m  of 
the  section  which  provides  that  after  the 
expiration  of  the  five  years  the  courts  shall 
be  held  and  the  records  kept  in  the  Eastern 
district  "at  a  place  to  be  provided  by  the  citi- 
zens of  said  district,  free  and  without  cost 
to  the  county."  We  cannot  anticipate  what 
the  citizens  will  do.  When  they  refuse  tO' 
provide  the  place  free  of  cost  to  the  county 
It  will  be  time  to  consider  the  effect  of  the  re- 
fusal. 

The  court  further  says: 

"But  there  Is  a  provision  In  this  sectloir 
yet  to  be  considered.  It  is  provided  that  no 
citizen  or  resident  of  the  Western  district 
(I  presume  that  by  this  Is  meant  the  Bl  Dora- 
do district)  shall  be  liable  to  be  sued  In  the 
Eastern  district,  nor  any  dtlzen  of  said 
Eastern  district  shall  be  liable  to  be  sued  In 
the  Western  district,  in  any  action  whatever. 
Now,  If  this  provision  Is  valid.  It  follows 
that  if  any  person  residing  In  Union  county, 
or  elsewhere  in  the  state,  or  even  a  non- 
resident of  the  state,  has  a  cause  of  action 
against  two  or  more  persons  residing  In  dif- 
ferent districts  of  Union  county,  as  In  this 
act  defined,  whether  such  cause  of  actiou 
be  legal  or  equitable,  and  whether  it  grows 
out  of  contract  or  tort,  whether  it  be  on  a 
bond,  bill,  promissory  note,  mortgage,  ex- 
press or  implied  trust,  or  open  account,  even 
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an  action  on  the  defaulting  officer's  bond,  he 
could  not  conple  such  defendants  In  a  single 
action  and  send  his  process  across  the  district 
line  to  sommon  a  defendant  to  answer.  Hla 
only  course  would  be  to  Institute  suits  In 
both  districts,  or  to  give  up  his  cause  aa 
against  all  except  such  as  might  happen  to 
reside  In  one  district  This,  too,  in  real  ac- 
tlonB,  when  the  general  law  of  the  state  and 
nnlversal  custom  provides  that  such  actions 
shall  be  brought  in  the  forum  in  whose  ter- 
ritorial Jurisdiction  the  real  estate  lies;  and 
that,  too,  without  r^^ard  to  whether  any 
of  the  defendants  reside  in  such  territory." 

This  iMtrt  of  the  section  has  reference  to 
actions  wherein  all  the  defendants  are  resi- 
dents of  the  same  district,  and  the  place  of 
tlteir  residence  determines  where  tue  action 
sliall  be  brought,  and  must  be  construed  in 
connection  with  section  6  (page  596)  of  the 
act,  which  says:  "That  in  order  to  ascertain 
In  wlilch  of  the  respective  districts  In  said 
county  actions  cognizable  in  the  circuit  and 
chancery  courts  stiali  t>e  returnable  and  tried, 
tile  said  districts,  for  all  the  purposes  of  this 
act  shall  be  considered  as  separate  and  dis- 
tinct counties,  and  the  mode  and  place  for 
trying  suits  slull  be  determined  by  the  gen- 
eral  law   applicable  to  different  counties." 

The  words  "criminal  coiurt,"  are  Used  in 
section  6.  This  is  a  clerical  error.  "Circuit 
court"  is  meant  The  proviso  in  this  section 
Is  objected  to  by  the  chancery  court,  but  it 
is  unnecessary  to  notice  it  in  this  opinion. 
It  may  be  stricken  out  wlttiout  impairing 
the  validity  of  the  act 

The  next  objection  to  the  act  is  to  section 
16  (page  601).    Of  this  the  court  says: 

"The  sixteenth  section  of  the  act  provides, 
inter  alia,  that  the  clerk  of  the  circuit  court 
of  Union  county  shall  keep  an  office  in  the 
town  of  Felsenthal  in  the  Eastern  district, 
at  which  place  said  clerk  or  his  deputy  shall 
reside,  in  addition  to  the  office  now  required 
by  law  to  be  kept  at  the  county  seat  of  said 
county,  and  that  it  shall  be  the  duty  of 
said  clerk  to  provide  a  seal  for  the  circuit 
and  chancery  courts  of  the  county  of  Union 
for  the  Eastern  district,  which  shall  be  the 
seal  of  the  probate  court  of  the  Eastern 
district,  and  also  the  seal  of  the  new  record- 
er (whatever  tliat  may  mean),  and  said  seal 
to  l>e  In  all  respects  and  In  like  manner  as 
the  seal  of  the  circuit  court  Is  now  nsed  in 
this  state,  and  that  he  (said  derk)  shall  fur- 
nish all  necessary  books  and  records  now 
by  law  required  to  be  kept  in  the  office  of 
the  circuit  and  probate  courts  and  recorders' 
offices  In  this  state. 

"^t  is  contended,  and  I  think  correctly, 
that  it  is  intended  by  this  provision  to  make 
or  have  the  circuit  clerk  to  act  as  the  cleric 
of  the  probate  court  of  Union  county  for  this 
E^astem  district.  This  is  manifest,  if  from 
nothing  else,  from  the  provision  that  the  seal 
of  the  circnlt  court  shall  l>e  the  seal  of  the 
prolmte  court  •  •  •  It  is  manifest  that 
the  idea  of  the  Legislature  was  to  provide 


for  but  one  clerk  for  all  the  courts  In  the- 
Eastem  district,  and  that  the  clerk  of  the 
circuit  court  should  be  the  clerk  of  all  the 
courts  in  said  district  The  idea  that  Union 
county  has,  or  is  entitled  to,  a  separate  county 
clerk,  is  entirely  ignored.  This  may  have- 
grown  out  of  the  fact  that  whoever  drafted 
the  bill  for  the  act  in  question  was  Ignorant 
of  the  fact  that  Union  county  lias,  and  1» 
constitutionally  entitled  to,  two  clerks.  But, 
however  it  came  about,  the  fact  remains  that 
the  county  is  entitled  to  two  clerks,  and  in 
fact  that  the  act  in  question  undertakes  to- 
deprive  a  part  of  the  citizens  of  the  county 
of  the  benefit  of  a  separate  county  derk,  who 
is  ex  officio  clerk  of  the  probate  court,  is  an 
infringement  on  the  constitutional  rights  of 
Union  county's  citizens  residing  in  this  East- 
ern district.  It  follows  that  section  16  of 
the  act  is  void." 

The  above  construction  of  section  16  of 
the  act  is  not  correct  Such  is  not  its  legal 
effect  In  assuming  that  Union  county  was 
entitled  to  only  one  clerk,  the  Legislature  did 
not  deprive  it  of  one.  It  did  not  "alter  the 
law  by  betraying  an  erroneous  opinion  of  it 
so  as  to  make  it  accord  with  the  misconcep- 
tion," and  did  not  undertake  to  carry  its 
mistake  into  ^ect  by  making  it  a  law.  As 
said  by  Chief  Justice  Marshall,  in  Postmaster 
General  v.  Early,  12  Wheat  (U.  8.)  148,  6 
Ll  Ed.  577:  "A  mistaken  opinion  of  the  Legis- 
lature concerning  the  law  does  not  make  law." 
Wood  V.  Wood,  59  Ark.  461,  27  S.  W.  641, 
28  L.  R.  A.  157,  43  Am.  St  Rep.  42;  End- 
lich  on  the  Interpretation  of  Statutes,  i  372. 
Notwithstanding  the  Legislature  was  in  er- 
ror as  to  the  clerks  of  Union  county,  it  is 
still  entitled  to  a  clerk  of  the  circuit  coiurt 
and  a  county  clerk,  and  they  are  clerks  In 
both  distrlcte,  and  are  required  to  perform 
their  respective  duties  therein  in  the  manner 
required  by  law,  and  at  the  places  appointed 
for  the  performance  of  the  same. 

The  act  is  defective,  and  can  be  much  im- 
proved; but  the  defects  to  which  our  atten- 
tion has  been  called  do  not  affect  its  consti- 
tutionality. 

The  decree  of  the  court  is  reversed,  and  the 
complaint  of  appellees  is  dismissed  for  want 
of  equity. 


MARLER  et  al.  t.  WEAR. 
(Supreme  Court  of  Tennessee.    Sept  12.  1006.) 

1.  JUBT  —  RiOHT   TO   JUBT   TBIAL— CONSTITU- 
TIONAL Pbovistons. 

Const  art  1,  S  6,  declaring  that  the  right 
of  trial  by  Jury  shall  remain  inviolate,  only 
protects  the  right  to  trial  by  Jury  aa  it  existed 
at  common  law. 

[Ed.  Note. — For  cases  in  point  see  voL  81, 
Cent  Dig.  Jury,  |  16.] 

2.  Samb — Mandamus  Pbooeedinob. 

Under  Shannon's  Code,  f  5336,  providing 
that  if  tlie  answer  to  an  application  for  man- 
damns  denies  any  material  fact  stated  in  tho 
petition,  tlie  conrt  may  determine  the  issues  on 
evidence,  or  cause  the  issues  to  be  submitted  to 
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a  jury,  whether  'the  trial  shall  be  by  Jury  ia  with- 
in the  discretion  of  the  trial  Judge. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  SI, 
Cent.  Di(.  Jury,  i  106.1 

Appeal  from  Circuit  Court,  James  County; 
George  L.  Burke,  Judge. 

Mandamus  ou  jtetitlon  of  Carrie  Wear  to 
compel  A.  J.  Marler  and  others,  as  school 
directors,  to  issue  a  warrant  to  her  for  salary 
as  a  school  teacher.  From  a  Judgment 
awarding  a  peremptory  writ,  the  directors 
appeal.    Reversed. 

T.  B.  Thatch,  for  appellants.  Traynor  &■ 
Smith,  for  appellee. 

NEIL,  3.  The  petition  for  mandamus  in 
this  case  was  filed  in  the  circuit  court  of 
James  county,  to  compel  the  directors  of  a 
school  district  to  issue  a  warrant  to  the 
petitioner  Carrie  Wear,  a  school  teacher,  for 
salary  claimed  to  have  been  earned  during 
the  scholastic  year  terminating  June  30,  1905. 
An  alternative  writ  was  awarded,  and  is- 
sued in  due  course,  to  which  the  directors 
filed  an  answer  or  return,  in  which  they  de- 
nied the  leading  facts  alleged,  and  demanded 
a  Jury  for  the  trial  of  the  cause.  This  de- 
mand was  refused.  After  hearing  the  evi- 
dence, bis  Honor  rendered  a  Judgment  in 
favor  of  the  petitioner,  awarding  a  peremp- 
tory writ  The  directors  thereupon  appealed 
and  assigned  errors. 

The  first  assignmoit  is  upon  the  refusal  of 


the  circuit  Judge  to  comply  with  the  demand 
for  a  Jury. 

There  was  no  error  in  tliis  action  of  the 
court  Section  6336  of  Shannon's  Code,  ap- 
pearing in  the  chapter  treating  of  mandamus, 
contains  the  following  provision:  "If  the  an- 
swer deny  any  material  facts  stated  in  the 
petition,  the  court  may  determine  the  issues 
upon  evidence,  or  cause  them  to  be  submitted 
to  a  Jury."  This  leaves  the  matter  in  the  dis- 
cretion of  the  trial  Judge,  and  no  constitu- 
tional objection  can  be  Interposed.  While 
our  Constitution  declares  that  "the  right  of 
trial  by  Jury  shall  remain  inviolate"  (article 
1>  8  6)f  yet  it  has  been  held  too  often  to  need 
citation  of  authorities  here,  that  the  purpose 
of  this  provision  was  to  protect  the  right  as 
It  existed  at  common  law.  But  at  common 
law  no  Jury  was  Impaneled  in  mandamus 
cases,  since  the  return  was  treated  as  con- 
clusive. Castle  V.  Lawlor,  47  Conn.  340; 
Chnmasero  v.  Potts,  2  Mont  242;  State  t. 
Suwannee  County  Com'rs,  21  Fla.  19;  Dut- 
ten  V.  YiUage  of  Hanover,  42  Ohio  St  215; 
People  ▼.  Judge,  9  Cal.  19. 

The  first  assignment  must  therefore,  be 
overruled.  There  are  other  assignments, 
however,  pointing  out  errors  for  which  the 
Judgment  must  be  reversed.  These  assign- 
ments have  been  passed  upon  in  a  memoran- 
dum opinion  filed  which  will  go  down  to  the 
trial  court  with  the  procedendo.  They  need 
not  be  discussed  in  the  present  9|Mi>i<H>* 
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EASY  PAYMENT  PROPERTY  CO.  et  al.  v. 

VONDERHEIDE  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept.  26,  1906.) 

1,  Trusts— Sale   or  Trdst  Pbopebtt— Coh- 

8ENT    OF    BEREFICIABIBS. 

The  children  of  a  deceased  father  conveyed 
to  the  widow  real  estate  in  fee,  and  at  the  same 
time  she  executed  a  deed  to  a  trustee  in  trust 
for  her  for  life,  and  at  her  death  to  her  children. 
The  deed  stipulated  that  the  property  should  not 
be  sold  unless  the  same  was  agreed  to  in  writ- 
ing by  the  widow  and  all  the  children.  One  of 
the  children  died  intestate  without  issue,  leav- 
ing a  widow.  Held  that,  as  the  veto  power  on 
a  sale  by  the  trustee  was  made  to  enable  each 
party  interested  to  protect  himself  from  an  un- 
authorized sale,  the  right  to  veto  a  sale  was  lim- 
ited to  the  beneficial  owners  of  the  property  at 
the  time  of  a  contemplated  sale,  and  a  convey- 
ance by  the  parties  then  in  interest,  including 
the  widow  of  the  deceased  child,  passed  a  good 
title. 

[E^  Note< — ^For  cases  in  point,  lee  vol.  47, 
Cent.  Dig.   Trusts,  |   245.] 

2.  Same— Duration. 

A  widow  executed  a  deed  to  a  trustee  in 
trust  for  her  for  life,  and  at  her  death  to  her 
children.  The  deed  stipulated  that  the  property 
should  not  be  sold  unless  the  widow  and  ail 
the  children  agreed  thereto,  and  if  the  widow 
and  the  children  agreed  to  any  sale  the  trustee 
was  authorized  to  make  it.  One  of  the  children 
died  intestate  without  issue,  leaving  a  widow. 
Held,  that  the  power  of  sale  remained  in 
the  survivors;  the  power  being  coupled  with 
an  interest. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Elizabeth  Vonderbelde  and 
others  against  the  Easy  Payment  Property 
Company  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.     Affirmed. 

See  93  S.  W.  911. 

Kohn,  Baird  &  Spindle,  Greene  &  Van  Win- 
kle, W.  Rumsey  Kinney  and  B.  L.  McDon- 
ald, for  appellants.  O'Neal  &  O'Neal  and 
Isaac  T.  Woodson,  for  appellees. 

BARKER,  J.  This  action  Involves  the  title 
to  a  lot  on  the  southeast  corner  of  Shelby  and 
Madison  streets  In  Louisville,  Ky.  Original- 
ly, it  was  owned  by  Henry  Vonderbelde  (now 
deceased),  who  left  a  widow,  Elizabeth  Von- 
derbelde, and  three  children,  George  Vonder- 
helde,  Joseph  Vonderbelde,  and  Minnie  Von- 
derbelde, now  the  wife  of  John  F.  Berger.  In 
this  property  the  widow  had  a  dower  inter- 
est subject  to  which  her  children  were  tenants 
In  coparcenary.  After  the  death  of  their  fath- 
er, the  children,  desiring  to  make  a  more  ef- 
fectual provision  for  their  mother  than  the 
law  gave  her,  conveyed  to  her  the  property 
in  fee  simple,  and  at  the  same  time  took  from 
her  a  deed  to  George  Vonderbelde  In  trust  for 
tbe  benefit  of  bis  mother  for  life,  and  at  her 
death  to  ber  three  children.  Subsequently 
one  of  tbe  children,  Joseph  Vonderbelde,  died 
Intestate  and  withont  issue,  leaving  a  widow, 
Mary  Vonderbelde.  After  this  all  of  tbe  par- 
ties in  interest  entered  into  a  contract  In 
writing  whereby  they  agreed  and  ondertook 
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to  sell  the  property  to  the  appellant  for  tbe 
sum  of  $8,000  cash;  in  pursuance  of  which  a 
proper  deed  was  prepared  by  tbe  appellees, 
which  the  appellant  refused  to  accept,  not 
because  It  did  not  desire  to  carry  out  its  con- 
tract for  tbe  purchase,  but  because  it  was  ad- 
vised that  the  appellees  could  not  convey  a 
merchantable  title  to  the  property.  There- 
upon this  action  was  Instituted  for  the 
specific  enforcement  of  the  contract,  and  a 
Judgment  for  the  agreed  purchase  price  of 
the  land  In  question,  with  the  result  that  the 
chancellor  sustained  the  prayer  of  the  plain- 
tiffs' (appellees')  petition,  and  rendered  Judg- 
ment In  accordance  therewith,  of  which  the 
appellant  now  complains. 

No  technical  questions  of  procedure  are 
presented;  the  one  point  for  adjudication  be- 
ing whether  or  not  the  appellees,  under  tbe 
trust  deed  after  the  death  of  Joseph  Vonder- 
belde, had  tbe  power  to  sell  ttie  property.  So 
much  of  tbe  deed  as  we  need  consider  for 
tbe  elucidation  of  the  problem  is  as  follows: 
"But  this  conveyance  is  made  upon  the  fol- 
lowing express  trust,  that  the  said  property 
shall  not  be  sold,  mortgaged,  or  Incumbered 
by  the  trustee  except  as  herein  provided,  un- 
til after  the  deatb  of  the  party  of  the  first 
part,  for  any  amount  whatever,  unless  the 
same  Is  agrreed  to  in  writing  by  tbe  party  of 
tbe  first  part  and  by  all  three  of  the  children 
of  the  party  of  the  first  part  But  in  the 
event  the  party  of  the  first  part  and  tbe  three 
children  of  the  party  of  the  first  part  agree 
to  any  such  sale  or  Incumbrance  before  the 
death  of  the  party  of  the  first  part  the  party 
of  the  second  part  Is  authorized  to  make  such 
conveyance,  the  said  children  uniting  therein 
to  evidence  their  consent  Tbe  entire  Income 
of  said  trust  estate  after  payment  of  taxes 
and  necessary  repairs  shall  be  paid  by  tbe 
party  of  tbe  second  part  to  the  party  of  the 
first  part,  his  mother,  to  be  used  by  her  for 
her  comfortable  support  and  maintenance 
during  her  entire  and  natural  life.  After  tbe 
deatb  of  the  party  of  tbe  first  part  the  said 
property  or  the  proceeds  of  the  sale  of  any 
property  that  may  be  sold  and  which  has 
been  reinvested  shall  be  equally  divided  be- 
tween tbe  three  children  of  tbe  party  of  the 
first  part,  to  wit:  .Toe  Vonderbelde,  George 
Vonderheide  and  Minnie  Berger.  Or  in  the 
event  of  the  death  of  any  of  said  children 
leaving  lawful  Issue,  such  issue  shall  take 
tbe  share  the  parent  would  take  if  living." 

While  appellant  concedes  that  tbe  forego- 
ing language  invests  the  trustee  with  the 
power  of  sale,  provided  consent  thereto  was 
given  by  the  tenant  for  life  and  all  of  tbe 
children  who  owned  tbe  remainder,  it  in- 
sists that,  after  tbe  death  of  Joseph,  the 
power  of  sale  did  not  survive  to  the  trustee 
and  the  three  remaining  beneficiaries,  but 
became  void  and  nonenforceable.  It  is  evi- 
dent that  it  was  the  Intention  of  the  children 
to  convey  to  their  mother  a  life  estate  In  the 
land,  and  thus  make  a  more  ample  provision 
for  ber  than  she  already  possessed;   but  It 
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Is  Inconceivable  that  they  Intended  to  di- 
minish their  interest  in  the  property  any 
further  than  was  necessary  to  effectuate 
this  filial  duty  which  they  felt  they  owed 
their  mother,  and  we  therefore  do  not  feel 
authorized,  talcing  into  consideration  both 
deeds  which  were  made  at  the  same  time 
and  were  evidently  a  part  of  one  plan,  to 
conclude  that  they  Intended  to  do  more  than 
to  convey  her  the  life  estate  In  the  whole 
property,  with  remainder  to  themselves. 
They  evidently  Intended  taking  the  same  in- 
terest in  the  entire  property  that  they  had 
In  that  part  which  was  subject  to  their 
mother's  dower.  This  being  true,  when 
Joseph  Vonderheide  died  intestate  and  with- 
out issue,  all  his  Interest,  subject  to  his 
wife's  right  of  dower,  if  any,  descended  to 
his  mother  and  brothers  as  his  heirs  at  law. 
As  his  wife  Joined  in  the  deed  to  appellant, 
we  need  not  consider  whether  or  not  she 
was  entitled  to  dower  in  her  husband's 
estate  in  the  land.  Clearly,  then,  the  ap- 
pellees, who  are  proposing  to  sell  and  con- 
vey the  property  in  question  to  appellant, 
together  own  it  in  fee  simple.  The  veto 
power  on  the  sale  by  the  trustee  provided 
for  in  the  deed  was  given  for  the  purpose 
of  enabling  each  party  Interested  to  protect 
himself  from  an  unauthorized  sale  by  the 
trustee,  and  this  Intention  ought  not  to  be 
frustrated,  as  Is  Insisted  on  by  appellant,  by 
the  refined  subtlety  of  the  common  law  In 
regard  to  the  survival  of  powers,  for  after 
all  the  rule  in  such  cases  is  to  effectuate 
the  manifest  Intention  of  the  parties  in  in- 
terest; and  this  we  think  is  clearly  done  by 
holding  that  the  right  to  veto  a  sale,  given 
by  the  trust  deed,  is  limited  to  the  beneficial 
owners  of  the  property  at  the  time.  The 
children  of  the  living  tenants  In  remainder 
have  no  interest  under  the  trust  deed  until 
the  death  of  their  parents,  and  this  interest 
will  not  prevent  the  parents  effectually  con- 
senting to  a  sale  by  the  trustee. 

But  if  we  were  less  certain  of  the  sound- 
ness of  our  position  on  this  point,  we  would 
still  uphold  the  chancellor's  Judgment,  for, 
if  we  consider  the  trustee  and  the  four  bene- 
ficiaries as  Joint  donees  of  the  power  of  sale 
under  the  trust  deed',  still,  after  the  death 
of  Joseph  Vonderheide,  the  power  of  sale 
survived  to  the  remaining  donees.  Un- 
doubtedly at  common  law  there  was  no 
snrvlvorslilp  among  donees  of  a  mere  naked 
power,  not  coupled  with  an  interest,  or  the 
execution  of  a  trust;  bat,  where  donees  are 
beneficially  interested  In  the  subject  of  the 
power,  the  rule  is  exactly  reversed,  and  then 
the  power  survives  to  the  remaining  donees 
upon  the  death  of  one  or  more  of  them. 
In  the  case  of  Peter  v.  Beverly,  10  Pet.  664. 
9  L.  Ed.  522,  the  Supreme  Court  of  the  United 
States  said  on  the  subject  in  hand:  "The 
general  principle  of  the  common  law,  as  laid 
down  by  Lord  Coke  (Co.  Lit  112,  b),  and 
sanctioned  by  many  Judicial  decisions,  la 
that,  when  the  power  given  to  several  per- 


sons is  a  mere  naked  power  to  sell,  not 
coupled  with  an  Interest,  it  must  be  executed 
by  all,  and  does  not  survive.  But  when  the 
power  is  coupled  with  an  interest,  it  may 
be  executed  by  the  survivor.  Fnnklln  v. 
Osgood,  14  Johns.  (N.  Y.)  553;  Osgood  v. 
Franklin,  2  Johns.  Ch.  (N.  Y.)  19."  The  same 
rule  was  recognized  and  declared  in  the 
case  of  Muldrow's  Heirs  v.  Fox's  Heirs,  2 
Dana,  74,  and  approved  in  Boss  v.  Clore. 
Executor,  8  Dana,  189.  In  2  Pomeroy's 
Equity  Jurisprudence,  I  835,  it  Is  said:  'The 
general  rule  that  equity  refuses  to  aid  the 
nonexecution  of  powers,  and  only  corrects 
their  defective  execution,  relates  only  to 
bare,  naked,  or  mere  powers;  it  does  not  sf- 
ply  to  powers  coupled  with  a  trust"  In 
Perry  on  Trusts,  |  505,  the  rule  is  thus 
stated:  "And  it  is  well  settled  that,  even  in 
trusts  reposed  in  trustees  by  name,  the  sur- 
vivor, if  he  takes  the  estate  with  a  duty  an- 
nexed to  It  can  execute  the  power;  and  the 
rule  of  survivorship  now  applies  not  only  to 
trusts,  or  powers  Imperative  which  are  coni- 
strued  as  trusts,  but  also  to  such  discretion- 
ary powers  as  are  annexed  to  the  office  of 
trustee,  and  are  intended  to  form  an  integral 
part  of  It"  In  22  Am.  &  Eng.  Bncycl.  of 
Law,  p.  1101,  it  is  said:  "At  common  law, 
where  a  naked  power  is  given  to  Joint 
donees,  it  does  not  survive  upon  the  death 
of  one,  and  cannot  be  exercised  by  the  sur- 
vivor or  survivors;  and  this  is  especially 
true  where  such  powers  are  conferred  upon 
donees  Jointly  as  matters  of  personal  trustor 
confidence.  Where,  however,  the  power  to 
coupled  with  an  interest,  both  the  interest 
and  the  power  survive,  and  the  power  may 
be  executed  by  the  survivor  or  survivors." 
The  Judgment  of  the  chancellor  is  affirm- 
ed. 


MT.  EDEN  BANK  v.  OCEAN  ACCIDENT  & 

GUARANTEE  CO. 
(Court  of  Appeals  of  Kentucky.    Sept  26, 1906.) 

IWBUBANCK— BUBatABT— LlABIilTT    ON    POLI- 

or. 

Where  some  one  entered  a  bank  building 
and  started  a  fire  on  the  floor,  whereby  the  vanlt 
door  was  Injured  and  the  furniture  destroyed, 
but  there  was  nothing  to  show  that  any  attempt 
had  been  made  to  get  into  the  vault,  there  was 
no  liability  under  a  policy  whereby  the  banli 
had  been  insured  against  damage  to  the  vault 
or  to  the  premises  or  fixtures  caused  by  any 
person  making  an  attempt  to  enter  the  vanlt 

Appeal  from  Circuit  Court,  Shelby  County- 

"Not  to  be  officially  reported." 

Action  by  the  Mt  Eden  Bank  against  the 
Ocean  Accident  &  Guarantee  Company. 
From  a  Judgment  In  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

GUltert  &  Gilbert  and  R.  F.  Peak,  for  appel- 
lant Willis  &  Todd,  Bennett  H.  Young,  and 
M.  W.  Ripy,  for  appellee. 

CARROLL,  C.  The  appellee  issued  to  ap- 
pellant iMink  a  policy  of  Insurance  obligating 
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Itself  to  Indemnify  the  appellant  against  "all 
loss  of  money  [currency  or  coin]  bullion  and 
securities  In  conseqnence  of  felonious  ab- 
stractlon  of  the  same  during  the  day  or  night 
from  the  safe  or  safes  described  In  the  said 
statement  and  located  In  the  banking  room 
also  described  In  said  statement  hereinafter 
called  the  premises,  by  any  person  or  per- 
sons who  shall  have  made  an  entry  Into  the 
safe  or  safes  by  the  use  of  tools  or  explosive 
thereupon;  for  direct  loss  by  damage  to  said 
safe  or  safes,  or  to  the  vault  containing  said 
safe  or  safes,  or  to  the  premises  or  to  the 
office  furniture  and  fixtures  therein  caused 
by  such  person  or  persons  while  making  or 
attempting  to  make  such  entry  Into  the 
vault  safe  or  safes."  While  this  Insurance 
was  in  force,  some  person  in  the  nighttime 
entered  the  bank  through  a  window  and 
started  a  fire  on  the  floor  about  four  feet 
from  the  vault  door  that  burned  and  Injured 
the  building,  furniture,  and  fixtures  therein, 
thereby  damaging  the  bank  in  the  sum  of 
f400,  to  recover  which  it  instituted  this  ac- 
tion against  the  insurance  company.  The 
trial  Judge  peremptorily  instructed  the  Jury 
to  find  for  the  defendant,  and  the  propriety 
of  this  ruling  Is  the  only  question  we  are 
called  upon  to  consider. 

The  vice  president  and  dhsbler  of  the  bank 
T^re  the  only  witnesses  introduced  for  appel- 
lant Their  testimony.  In  substance,  was 
that  the  bank  occupied  one  large  room,  di- 
vided by  a  partition,  and  contained  a  large 
brick  vanlt  in  which  the  safe  was  located,  as 
well  as  cliairs,  tables,  and  other  useful  fnml- 
.tnre;  that  there  had  been  no  Are  about  the 
premises  for  some  time;  that  their  attention 
was  called  to  the  fact  early  in  the  morning 
that  the  bank  building  was  on  fire,  and  it 
was  discovered  that  some  person  had  entered 
the  bnlldlng  through  a  window.  The  fire 
bad  burned  a  large  hole  In  the  fioor,  the  heat 
broke  the  window  glass  out  of  the  window, 
blistering  the  vanlt  door,  and  heating  It  to 
such  an  extent  as  to  make  It  difficult  to  open. 
In  addition  to  destroying  the  furniture  In  the 
room.  Mo  implements  or  tools  of  any  kind 
were  fonnd  in  the  room  or  about  the  build- 
ing except  an  ordinary  hatchet  that  was 
presvimably  used  by  the  person  who  entered 
the  room  -for  the  purpose  of  opening  the  win- 
dow. No  money  or  property  of  any  kind 
was  taken  from  the  building,  nor  was  there 
any  evidence  whatever  that  any  attempt  bad 
been  made  to  get  Into  the  vault  The  appel- 
lee Insists  that  under  the  policy  of  insurance 
DO  liability  attaches  unless  damage  is  caused 
by  some  person  or  persons  while  making  or 
attempting  to  make  an  entry  into  the  vault 
or  safe.  The  appellant's  contention  Is  that 
the  mere  fact  that  the  bank  building  was  en- 
tered by  the  person  who  set  fire  to  the  build- 
ing was  of  Itself  sufficient  to  authorize  a 
snbmlsslon  of  the  question  to  the  Jury,  al- 
though there  may  not  be  any  evidence  that 
the  building  was  broken  into  by  some  person 
in  an  attempt  to  enter   the   vault  or   safe. 


FoUovrlng  the  ruling  adopted  by  this  court  In 
numbers  of  cases,  the  policy'  should  be  lib- 
erally construed  in  the  Interest  of  the  in- 
sured, and  it  is  too  well  settled  to  need  cita- 
tion of  authority  that.  If  there  is  any  evi- 
dence in  support  of  the  plaintiff's  contention, 
the  case  must  be  submitted  to  the  '  Jury. 
There  Is,  however.  In  this  case  no  evidence  • 
whatever  that  any  attempt  of  any  kind  was 
made  to  break  into  either  the  vault  or  safe. 
The  mere  fact  that  the  building  In  which  the 
vault  or  safe  was  located  was  broken  into, 
although  It  may  have  been  broken  into  with 
the  felonious  Intent  of  taking  therefrom 
goods  or  property  in  the  building.  Is  not  suffi- 
cient to  fix  liability  on  the  Insurance  com- 
pany, in  the  absence  of  some  evidence  that 
an  attempt  was  made  to  enter  the  vault  or 
safe.  There  Is  no  fact  or  circumstance  prov- 
en from  which  it  can  be  reasonably  inferred 
that  the  person  who  entered  the  building  in- 
tended or  attempted  to  enter  the  vault  or 
safe.  No  tools  or  Implements  of  any  kind 
were  used  except  a  hatchet  for  the  purpose 
of  getting  through  the  window.  There  were 
no  marks  or  bruises  on  the  vault  or  door 
thereof,  indicating  that  any  attempt  whatever 
had  been  made  to  open  or  enter  it  The  fire 
appears  to  have  been  built  several  feet  from 
the  vault  door,  and  not  so  near  to  it  as  to 
leave  the  Impression  that  an  attempt  was 
made  by  the  aid  of  the  fire  to  enter  the  door. 
Upon  the  evidence  as  it  appears  in  the  rec- 
ord, the  trial  court  properly  Instructed  the 
Jury  to  find  for  the  defendant  and  the  Judg- 
ment is  affirmed. 


WHEELER  V.  DAVIS. 

(Court  of  Appeals  of  Kentacky.    Sept.  20, 
1906.) 

Pmsadino — NECEssrrr  of  Replt. 

Civ.  Code  Prac.  S  126,  provides  that  every 
material  allegation  of  a  pleading  mnst,  for  the 
purpose  of  an  action,  be  taken  as  true  nnlesa 
specifically  traversed.  Held,  that  where  in  tres- 
pass plaintiff  alleged  that  be  was  the  owner  of 
the  land,  and  defendant  in  his  answer  claimed 
that  he  was  the  owner  of  it,  and  entitled  to  iCa 
use,  such  allegation  waa  an  affirmative  denial, 
no  reply  was  necessary,  and  defendant  was  not 
entitled  to  judgment  on  the  pleadings. 

Appeal  from  Circuit  Court  Wolfe  County. 

"Not  to  be  officially  reported." 

Action  by  John  B.  Davis  against  George 
W.  Wheeler.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

B.  O.  Williams,  for  appellant  A.  F.  Byrd, 
for  appellee. 

CARROLL,  O.  The  appellee  brought  this 
suit  for  damages  against  the  appellant  char- 
ging appellant  with  having  wrongfully  enter- 
ed upon  his  land,  and  cut  and  removed  fenc- 
ing therefrom.  The  appellant  In  bis  answer, 
after  denying  that  appellee  was  the  owner 
of,  or  in  the  possession  of  the  land  upon  which 
the  fence  was  cut  further  set  up  "that  the 
plaintiff  is  not  the  owner  of,  or  in  the  posses- 
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slon  at,  flw  land  claimed  In  the  petition; 
that  the  aaid  land  waa  sold  and  dedicated  to 
the  public  nae  for  a  street  in  the  aale  of  some 
Iota  in  the  town  of  Hazel  Green,  Wolfe  coun- 
ty, Ky.,  and  was  so  stated  in  a  contract  be- 
tweoi  this  defendant  and  W.  P.  Trimble,  who 
was  the  owner  of  said  land,  and  which  con- 
tract was  in  the  deed  made  to  defendant  by 
Trimble  for  the  lots  purchased  by  him.  He 
says  that  the  said  land,  to  the  extent  of  keep- 
ing same  open  and  to  his  use  as  a  street,  be- 
longs to  this  defendant  until  the  same  is 
opened  up  as  a  public  street  Defendant  fur- 
ther says  that  plaintiff  wrongfully,  nnlaw- 
fnliy,  and  forcibly  entered  upon  the  said 
land,  and  built  a  fence  across  said  street 
against  defendant's  will  or  consent,  and  ob- 
structed same  to  such  an  extent  as  to  prevent 
this  defendant  from  getting  along  said  street 
from  bis  dwelling  house  to  tlie  streets  of 
Hazel  Green."  To  this  answer  no  reply  was 
filed,  and  appellant  insists  that  he  was  ea- 
titied  to  a  Judgment  on  the  pleadings.  Sec- 
tion 126  of  the  Civl!  Code  of  Practice  pro- 
vides that  "every  material  allegation  of  a 
pleading  most  for  the  purposes  of  an  action 
be  taken  as  true,  unless  specifically  travers- 
ed," subject  however  to  some  exceptions  that 
are  not  necessary  to  mention. 

In  Cravens  v.  Despain,  79  S.  W.  276,  25  Ky. 
Law  Rep.  2018,  in  an  action  for  trespass,  the 
defendant  denied  that  the  plaintiff  was  the 
owner  of  the  land,  and  further  pleaded  that  he 
was  the  owner.  There  was  no  reply  to  this 
answer,  and  upon  appeal  by  the  defendant  he 
insisted  that  he  was  entitled  to  a  Judgment, 
becauRe  of  the  failure  to  controvert  the  af- 
firmative allegations  of  his  answer;  but  this 
court  held  that  no  reply  was  necessary,  that 
when  the  plaintifT  alleged  that  be  was  the 
owner,  and  defendant  denied  this  and  alleged 
that  be  was  the  owner,  tbe  last-named  af- 
firmance was  but  an  affirmative  denial,  and 
did  not  require  a  r^ly  to  put  tbe  matter  In 
issue.  To  the  same  effect  is  Ellis'  Adm'r  v. 
Blackerby,  78  S.  W.  181,  25  Ky.  Law  Rep. 
1557;  Scaggs  v.  Poteet  58  S.  W.  822,  22  Ky. 
l-aw  Rep.  775.  In  this  case,  the  appellee,  Da- 
vis, alleged  that  he  was  the  owner  of  the  land, 
and  the  appellant  In  his  answer  claimed  that 
he  (appellant)  was  the  owner  of  it  and  en- 
titled to  its  use,  by  virtue  of  the  conveyance 
under  which  he  obtained  his  lot.  Under  the 
authority  of  the  cases,  no  reply  was  neces- 
sary, as  tbe  issue  was  directly  and  sharply 
made  by  the  petition  and  the  answer,  which 
presented  the  only  question  in  controversy, 
namely,  the  ownership  of  the  land.  The  evi- 
dence Is  quite  conflicting,  but  a  careful  read- 
ing of  It  convinces  us  that  the  conveyance  by 
Trimble  to  appellant  did  not  vest  him  with 
either  title  to  or  the  use  of  the  street  After 
appellant  purchased  his  lot,  the  appellee,  Da- 
vis, purchased  a  lot  from  the  same  vendor, 
and  tbe  lines  of  the  deed  to  Davis  run  with 
the  line  of  the  lot  purchased  by  appellant; 
and  there  was  conveyed  to  Davis  the  strips 


at  land  adjoining  tbe  lot  of  appellant  and 
claimed  by  him  as  a  street;  and,  under  this 
deed,  Davis  had  the  right  to  build  a  fence  at 
tbe  place  where  he  erected  It;  and,  in  cutting 
down  and  r^novlng  this  fence,  appellant  waa 
guilty  of  the  trespass  complained  of  in  the 
petition.  Appellant  contends  that  unless  be 
U  allowed  the  use  of  the  land,  across  which 
Davis  built  his  fence,  for  a  street,  that  his 
ingress  and  ^ress  to  and  from  the  public 
highway  will  be  obstructed;  but  the  evidence 
discloses  that  for  many  years  there  has  been 
a  traveled  passway  from  appellant's  premises 
to  the  public  road. 

Tbe  Judgment  of  the  lower  court  Is  af- 
firmed. 


CAMPBELL  T.  MIRACLE. 
(Court  of  Appeals  of  Kentucky.    Sept  21.  1906.) 

FORCIBLK     ENTBT     AND    DETAINER— RlOIIT    TO 

PoBSEsaioH— Tkndeb  of  Payment. 

Where  a  purchaser  of  land  gave  the  vendor 
a  lease  containing  a  provision  toat  the_  vendor 
should  surrender  possession  on  a  certain  date, 
when  tbe  purchaser  should  pay  the  balance  due 
on  the  land,  and  at  the  date  named  the  pnr^ 
chaser  tendered  tbe  principal  of  the  balance 
due,  but  not  tbe  accrued  interest  the  vendor 
waa  not  guilty  of  forcible  detainer  in  refusing 
to  surrender  possession,  though  be  gave  another 
and  invalid  reasoif  for  his  refusal. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Forcible  E^try  and  Detainer,  H  23- 
28.J 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Miracle  against  MUbum 
Campbell.  Prom  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.'  Beversed,  with 
directions  to  dismiss. 

Logan  &  Jefferies,  for  appellant  A.  O. 
Patterson,  for  appellee. 

NUNN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Bell  circuit  court  in  a  case  of 
forcible  detainer.  The  record  shows  that  the 
appellant  sold  to  appellee  on  January  28, 
1904,  a  certain  boundary  of  land  in  Bell 
county,  Ky.,  for  the  consideration  of  $6,700, 
|4,000  thereof  being  paid  in  cash,  tbe  re- 
mainder, to  wit  $2,700,  was  due  the  Ist  of 
January,  1905.  The  appellant  executed  to  the 
appellee  a  bond  for  title.  There  is  a  recital 
In  this  title  bond  to  the  effect  that  there  was 
a  lawsuit  then  pending  with  reference  to 
appellant's  Interest  in  a  portion  of  the  land 
sold  to  appellee,  and  $1,200  of  the  unpaid 
purchase  price  was  not  to  be  paid  to  the 
appellant  until  that  lawsuit  was  settled  In 
appellant's  favor.  The  balance  of  the  sum, 
to  wit,  $1,500,  with  Interest,  was  to  be  paid 
to  appellant  the  Ist  of  January,  1905.  The 
parties  agreed  to  this  construction  of  tbe 
contract  At  the  time  this  bond  for  title  was 
executed,  the  appellant  turned  over  the  pos- 
session to  appellee  all  the  land  sold  hira,  ex- 
cept the  dwelling  house  and  garden  and  three 
flelda.     About  a  month  after  this  tbe  appel- 
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lee  prepared  a  written  lease,  the  effect  of 
which  was  to  constitute  the  appellant  the 
tenant  of  appellee  as  to  the  house,  garden, 
and  fields.  This  writing  closes  with  the  fol- 
lowing words:  "And  that  on  the  Ist  day  of 
January,  1905,  he  will  peaceably  deliver  to 
the  first  party  the  possession  of  said  land." 
When  this  writing  was  presented  to  appel- 
lant, he  refused  to  sign  it  unless  he  was 
•permitted  to  add  the  following  words :  "When 
second  party  pays  balance  due  on  said  land." 
The  appellant  agrees  that  this  clause  bad  no 
reference  to  the  $1,200  referred  to,  but  did 
apply  to  the  $1,500.  with  Interest  The  proof 
shows  that  appellee  paid  the  $1,500,  but  did 
not  pay  the  interest;  amounting  to  over  $80. 
This  was  the  status  of  affairs  when  the  writ 
of  forcible  detainer  was  issued.  The  proof 
shows,  however,  that  be  (appellee)  offered  to 
pay  this  interest  during  the  pendency  of  this 
litigation.  But  the  question  to  l>e  determined 
Is  whether  or  not  the  appellant  was  forcibly 
and  unlawfully  detaining  appellee's  property 
at  the  lime  of  the  issuing  of  the  writ  It  is 
shown  by  the  evidence,  without  contradic- 
tion, that  this  $83.50  of  Interest  was  due  by 
appellee  to  ap{)ellant  at  the  time  the  writ  in 
this  case  was  Issued,  and  it  is  expressly  stat- 
ed In  the  contract  that  appellant  could  remain 
In  possession  of  the  bouse  and  fields  until  It 
was  paid.  Therefore  It  is  evident  that  the 
appellant  was  not  guilty  of  the  forcible  de- 
tainer complained  of. 

It  Is  contended  that  the  action  of  the 
lower  court  should  be  upheld,  for  the  reason 
that  It  was  proven  by  two  witnesses  that 
appellant  gave  as  a  reason  for  remaining  in 
possession  of  this  property  that  be  had  not 
been  paid  for  hauling  some  logs  for  the  ap- 
pellee, and  that  be  Intended  to  remain  in 
possession  until  be  was  paid  therefor.  In 
this  appellee  is  raistalten.  The  appellant 
cannot  be  deprived  of  a  contract  or  lawful 
right  because  he  gave  a  frivolous  reason  for 
bis  conduct 

For  these  reasons,  the  Judgment  of  the  low- 
er court  Is  re-rersed,  and  remanded,  with 
directions  to  dismiss  the  writ  of  forcible 
detainer. 


GIRDNER  V.  HAMPTON  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  19, 
1906.) 

AppeaI/— Review— Findings  or   Fact— CoN- 

FLiCTiNo  Evidence. 

A  finding  of  fact  supported  by  conflicting 
evidence  will  not  be  reversed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §{  3083-3980.] 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  oflldaJly  reported." 

Action  by  Rebecca  M.  Girdner  against 
James  Hampton  and  others.  From  a  judg- 
ment for  plaintiff  for  less  than  the  relief  de- 
manded, she  appeals.    AfiSrmed. 

J.  M.  Hays  and  W.  M.  Deshman,  for  ap- 
pellant   J.  T>.  Tuggle,  for  appellees. 


NUNN,  J.  The  appellant  is  the  widow  of 
Wm.  Girdner.  He  died  In  the  month  of 
March,  1904.  He  was  the  sheriff  of  Knox 
county  for  the  years  1888  and  1880,  and  fail- 
ed to  account  to  the  state  for  Its  revenue  In 
ft  sum  exceeding  $7,000.  Judgment  was  re- 
covered against  blm  and  his  sureties  for  this 
s\mi.  An  execution  was  levied  upon  his  land 
which  was  sold  in  satisfaction  thereof.  The 
home  place,  which  is  described  in  this  action, 
consists  of  about  150  acres,  was  sold  to  one 
Sawyer  for  $800,  and  by  him  sold  to  one 
James  Hampton,  who  sold  100  acres  of  It  to 
his  son,  James  Hampton,  and  the  I'emaining 
50  acres  to  one  Lay.  After  her  husband's 
death  appellant  Instituted  this  action  against 
appellees,  Hampton  and  Lay,  for  the  purpose 
of  having  dower  allotted  to  her  out  of  this 
land.  Appellees  answered,  and  alleged  that 
they  had  made  permanent  and  lasting  im- 
provements thereon,  which  enhanced  the 
value  thereof  as  much  as  $1,000.  That  part 
conveyed  to  Hampton  was  enhanced  In  the 
sum  of  $700,  and  the  part  conveyed  to  Lay 
$300.  Appellant  by  reply  controverted  the 
allegations  of  the  answers.  The  proof  was 
heard  and  the  court  rejected  the  claim  of 
Lay,  but  sustained  the  claim  of  Hampton  to 
the  extent  of  $300;  that  is,  the  court  adjudged 
that  the  improvements  made  by  Lay  had  not 
enhanced  the  value  of  the  piece  owned  by  him 
to  any  extent  but  that  the  Improvements 
made  by  Hampton  had  enhanced  the  value 
of  his  part  to  the  extent  of  $300,  and  appoint- 
ed commissioners  directing  them  to  first  allot 
appellee,  Hampton,  $300  worth  of  land  of 
his  survey,  and  then  allot  to  the  appellant 
one-third  of  the  remainder,  and  one-third  of 
the  Lay  tract  so  that  the  two  pieces  would 
form  one  tract  From  so  much  of  the  Judg- 
ment allowing  Hampton  anything  for  improve- 
ments, appellant  appeals. 

Section  2139,  Ky.  St  1903,  so  far  as  appli- 
cable reads  as  follows:  "Whether  the  recov- 
ery is  against  the  heir  or  devisee  or  purchaser 
from  the  husband,  the  wife  shall  be  endowed 
according  to  the  value  of  the  estate,  when  re- 
ceived by  the  heir,  devisee  or  purchaser,  so 
as  not  to  include.  In  the  estimated  value  any 
permanent  Improvements  he  has  made  on  the 
land."  The  proof  introduced  by  oppellee  con- 
duced to  show  that  the  improvements  made 
by  him  enhanced  the  value  of  the  land  in 
the  sum  of  $800  or  $700,  and  that  Introduced 
by  appellant  tended  to  show  that  Its  value 
was  not  Increased  to  any  appreciable  extent 
by  reason  of  the  improvements.  The  statute 
is  imperative  that  the  enhanced  value  of  the 
estate,  by  reason  of  permanent  improvements 
made  by  the  purchaser,  shall  not  be  consider- 
ed or  Included  in  the  allotment  of  dower. 
The  question  of  the  enhanced  value  of  the 
land,  by  reason  of  the  Improvements  Is-  one 
of  fact.  We  have  examined  the  evidence 
with  care,  and  do  not  feel  authorized  to  dis- 
turb the  finding  of  the  lower  court. 

The  Judgment  of  the  lower  court  Is  afllrmed 
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DANTS  EX'HS  r.  COOPER,  Connty  Judge. 
(Court  of  Appeals  of  Kentucky.  Sept.  26,  1906.) 
EZECUTOBS  —  SErmjCMENT— iNvaNTOBT— -Stat- 

UTOBY  PbOTISION. 

Ky.  St.  1903,  §§  3855,  3857,  3858,  requli- 
ing  personal  representatives  of  decedents  to  re- 
turn an  inventory  and  sale  bill  of  their  estates, 
and  authorizing  fines  for  failure  to  make  such 
return,  is  mandatory,  so  that  executors  are 
not  entitled  to  a  final  settlement  without  mak- 
ing such  a  return,  though  they  present  a  receipt 
from  the  devisees,  all  of  whom  are  sui  juris, 
showing  the  complete  settlement  of  the  estate 
to  their  satisfaction. 

Appeal  from  Circuit  Court,  Marion  County. 

"To   be  officially   reported." 

Application  by  the  executors  of  J.  W. 
Dant  for  prohibition  and  mandamus  to 
John  M.  Cooper,  county  Judge.  From  a  Judg- 
ment refusing  the  writs,  the  executors  ap- 
peaL     Affirmed. 

H.  W.  Rives,  for  appellants.  John  Mc- 
Chord,  for  api>ellee. 

O'REAR,  J.  J.  W.  Dant  died  testate^  a 
citizen  of  Marion  county.  His  will  was  ad- 
mitted to  probate.  Appellants  qualified  as 
executors.  Subsequently  they  settled  the 
decedent's  estate  by  paying  bis  debts,  as 
they  aver,  including  the  funeral  expenses 
and  costs  of  administration,  and  turned  over 
to  the  devisees,  as  named  in  the  will,  the 
sums  and  property  devised  to  them.  Where- 
upon they  took  from  the  devisees  a  paper 
in  the  nature  of  a  receipt,  showing  the  com- 
plete settlement  of  the  estate  to  their  satis- 
faction. The  executors  presented  this  paper 
to  the  county  Judge  of  Marlon  county,  sitting 
as  the  county  court,  and  asked  tliat  it  be 
filed  as  their  settlement  and  that  they  be 
discharged.  The  county  Judge  refused  to  file 
the  paper  as  a  settlement,  and  refused  to 
discharge  the  executors.  On  the  contrary, 
he  Issued  a  rule  against  them,  requiring  them 
to  file  an  inventory  and  sale  bill  and  to  make 
their  settlement  by  a  return  of  all  vouchers 
of  sums  paid  out,  whether  to  creditors  or 
devisees.  This  action  was  brought  by  the 
executors  against  the  county  Judge  In  the 
Marion  circuit  court  to  prohibit  his  imposing 
a  fine  against  them  for  contempt  for  their 
failure  to  comply  with  the  last-named  or- 
ders, and  for  a  writ  of  mandamus  to  require 
him  to  file  the  paper  above  referred  to  as 
their  settlement;  and,  if  no  exceptions  were 
taken  thereto  by  any  party  in  interest  in 
the  estate,  to  accept  It  as  their  settlement, 
and  to  discharge  them  from  further  liability 
as  executors.  The  circuit  court  refused  the 
writs  prayed  for,  and  dismissed  the  petition. 
Wherefore  this  appeal. 

It  is  contended  by  appellants  that,  as  the 
devisees  were  all  sui  juris,  it  was  competent 
for  them  and  the  executors  to  settle  the  es- 
tate- as  among  themselves  in  such  a  way 
as  was  satisfactory  to  them;  that  it  did 
not  concern  the  county  court  or  any  one 
else,  after  the  debts  were  paid,  bow  this 
was  done;  that  it  was  not  necessary  to  file 


an  appraisement  or  Inventory,  as  they  were 
satisfied  with  tue  action  of  the  executors, 
nor  was  it  necessary  to  file  vouchers  or  to 
make  an  itemized  statement  between  them 
and  the  executors,  such  proceedings  being 
only  for  their  benefit  It  is  contended, 
therefore,  that  they  could  waive  the  require- 
ments of  the  statute  concerning  such  pro- 
ceedings, if  they  saw  proper. 

For  the  purpose  of  convenient  study  the  . 
sections  of  the  statute  (Ky.  St  1903)  bear- 
ing upon  the  subject  are  here  copied: 

"Sec.  3S56.  It  shall  be  the  duty  of  a  per- 
sonal representative  of  a  decedent  to  re- 
turn an  Inventory  and  sale  bill  of  his  estate, 
the  former  within  three  mouths  from  the 
time  of  qualifying  as  such,  and  the  latter 
within  sixty  days  after  the  sale,  to  the 
clerk's  office  of  the  court  In  which  he  quali- 
fied, which  shall  be  recorded  by  the  clerk. 
Copies  from  the  record  of  the  inventory  or 
appraisement  shall  be  prima  fade  evidence 
for   and   against  such   representative." 

"Sec.  3857.  Any  personal  representative 
who  shall  fail  for  six  months  to  return  an 
inventory  or  sale  bill  shall,  upon  notice  or 
rule  served  by  copy,  be  fined  by  the  county 
court  not  more  than  ten  dollars,  and  be 
required  to  make  such  return  by  a  day  to  be 
fixed  by  the  court,  and  on  failure  he  shall 
be  fined  ten  dollars;  and  thus  days  shall  l>e 
fixed,  and  fines  of  ten  dollars  each  inflicted 
upon  such  personal  representative  until  re- 
port is  made.  The  clerk  of  the  county  court 
shall  report  delinquents  under  this  section 
to  the  court" 

"Sec.  3858.  Every  personal  representative 
shall  have  his  account  settled,  and  the  set- 
tlement and  voiichers  sustaining  the  same 
returned  to  the  cotmty  court  within  two 
years  after  he  qualifies,  and  as  often  there- 
after as  the  court  may  require,  which  settle- 
ment when  approved  by  the  court  shall  be 
recorded  and  indexed  by  the  clerk,  and  the 
original  and  the  vouchers  carefully  kept  by 
him  in  his  office." 

The  devolution  of  the  title  to  real  and 
personal  property  of  deceased  persons,  resi- 
dents of  this  commonwealth,  is  regulated 
entirely  by  statute.  Neither  the  descendants 
or  other  kindred  of  such  decedent  have  an 
inherent  right  thereto.  Such  right  as  they 
may  have  is  given  to  tbem  by  statute.  It 
is  competent  then  lor  the  state  to  prescribe, 
not  only  tne  persons  who  shall  take  such 
property  and  the  proportions  in  which  they 
shall  take  it,  but  the  conditions  upon  which 
they  so  take  it  Administrators  and  execu- 
tors of  decedents'  estates  represent  not  only 
the  creditors  thereof,  and  those  whom  the 
statutes  have  designated  to  take  by  Inheri- 
tance or  devise,  but  they  are  the  representa- 
tives also  of  the  state  In  administering  such 
estates.  In  the  execution  of  their  duties 
they  discharge  to  a  certain  extent  functions 
affecting  the  puuiic;  for  it  is  deemed  a 
matter  of  public  concern  that  their  adminis- 
tration of  decedents'  estates  shall  be  made 
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matters  of  public  record.  Their  failure  to 
comply  with  the  requirements  of  the  law  in 
the  execution  of  their  duties  Is,  of  course, 
a  matter  that  may  be  a  subject  of  complaint 
by  any  one  directly  concerned,  whether  a 
creditor  or  Inheritor.  But  their  failure  is 
also  a  matter  of  public  concern.  The  lan- 
guage of  the  statutes  above  quoted  la  manda- 
tory. No  discretion  Is  vested  In  the  county 
court  to  waive  the  exactions  of  the  statutes, 
nor  Is  it  material  whether  some  of  the 
devisees  were  infants,  or  whether  their 
trustee,  named  in  the  will,  he  being  of  con- 
tractual age  and  not  under  disability,  could 
act  solely  for  them  in  the  matter;  for,  al- 
tbough  all  were  adults,  they  could  not  dis- 
pense with  the  law.  The  comity  judge  was 
therefore  under  the  duty  to  require  the  in- 
ventory to  be  filed,  and  the  settlement  to 
be  made  as  directed  by  the  sections  of  the 
statutes  supra. 
Judgment  afBrmed. 


LITTLE   &   HATS   INV.   CO.  V.  PIGG. 

(Ooart  of  Appeals  of  Kentucky.    Sept.  26, 1900.) 

1.  BBOKEBS— AUTHOBITr— EVIDENCK  —  SUFTl- 
CIEHCT. 

Bvidence  examined  and  held  to  justify  a 
finding  that  a  broker,  in  purchasing  stock  on 
the  account  of  a  customer,  did  not  buy  it 
either  under  an  employment  by  the  customer  or 
some  one  authorized  to  act  for  him,  and  he 
was  thereby  relieved  from  any  liability  for  loss 
on  a  sale  of  the  stock  at  a  loss. 

2.  Account  Stated— Conclusiveness. 

Where  an  account  is  rendered  and  retaiuod 
without  objection  for  an  unreasonable  length 
of  time,  it  becomes  a  stated  account,  and  can 
only  be  aesaiied  for  fraud  or  mistake. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Account  Stated,  S§  31-30.] 

3.  Sake— QxncsTioN  fob  Jubt. 

A  broker  bought  stock  for  a  customer  pnr- 
snant  to  directions,  and  sold  it  at  a  profit. 
The  amount  the  customer  advanced  and  tlie 
profits  were  placed  to  his  credit  by  the  broker. 
Subsequently,  the  broker  bought  other  stock 
for  the  customer,  and  placed  dividends  received 
thereon  to  his  credit.  Subsequently,  the  stock 
was  sold  at  a  loss.  The  customer  claimed  that 
he  had  no  knowledge  of  the  second  purchase. 
The  broker  at  the  end  of  each  month  sent  the 
cnstomer  a  statement,  showing  the  condition 
of  the  account.  The  customer  claimed  that 
he  had  no  account  with  the  broker,  and  that 
he  vras  not  indebted  to  him.  Held,  that  the 
question  whether  there  was  a  stated  account, 
was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Account  Stated,  g{  40,  98.] 

4.  Depositions — Refusai.  to  Obdeb  B^inq. 

The  refusal  of  the  trial  judge,  on  the  mo- 
tion of  a  par^,  to  order  the  filing  of  a  deposi- 
tion by  thie  adverse  party  given  in  bis  own  be- 
half, is  not  error  in  the  absence  of  a  showing 
of  the  relevancy  of  the  statements  made  in  the 
deposition. 

^(Bd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Depositions.  J!  202,  239.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Little  &  Hays  Investment 
Company  against  La  Belle  Plgg.     From   a 


Judgment   (or  defendant,   plaintiff  appeals. 
Affirmed. 

T.  H.  Collins  and  J.  N.  Elliott,  for  appel- 
lant   J.  C.  &  D.  M.  Chenault,  for  appellee. 

CARROLL,  O.  The  principal  question  in 
this  case  is  one  of  fact  Did  appellee  author- 
iJie  appellants,  who  were  stockbrokers  in  St 
Louis,  to  buy  for  her  20  shares  of  Common- 
wealth Trust  Company  stock,  that  after  the 
purchase  by  appellants  was  sold  by  them  at 
a  loss  of  $1,711,  which  amount  this  action 
was  Instituted  to  recover? 

It  appears  that  appellee  authorized  one 
E.  B.  Norrls,  who  was  her  brother-in-law, 
and  in  whose  home  in  St.  Louis  she  was 
residing  at  the  time,  to  purchase  for  her, 
through  appellants,  some  stock  In  the  Lin- 
coln Trust  Company,  and  they  contend  that 
Norrls,  acting  as  her  agent,  authorized  them 
to  purchase  for  her  the  stodc  in  the  Common- 
wealth Trust  Company.  There  Is  no  doubt 
that  the  stock  was  purchased  by  appellants, 
and  that  it  was  sold  by  them  at  a  loss  in  the 
amount  sued  for.  The  stock  in  the  Lincoln 
Trust  Company  was  purchased  in  August 
1901,  and  was  sold  on  September  6,  1901,  at 
a  profit  of  $175.  This  sum,  together  with 
the  $100  appellee  furnished  for  the  puri>ose 
of  buying  the  stock,  was  placed  to  her  credit 
by  appellants.  On  September  20,  1901,  $25 
of  this  $275  was  drawn  out  by  appellee  on 
her  chedc,  leaving  a  balance  in  the  hands  of 
the  appellants  of  $250.  Afterwards  in  Sep- 
tember, 1901,  the  shares  of  stock  in  the 
Commonwealth  Trust  Company  were  bought. 
The  stock  was  held  by  appellants  ontll 
March,  1903,  when  it  was  sold  by  them.  Dur- 
ing the  time  appellants  held  the  sto<A,  sev- 
eral dividends  were  collected  on  it  by  them 
and  placed  in  connection  with  the  $250  of 
appellee's  money  in  their  hands  to  her  credit 

Appellee  in  her  own  behalf  testified  that 
she  knew  nothing  about  the  purchase  of  the 
stock  in  the  Commonwealth  Trust  Company, 
nor  did  she  authorize  Mr.  ~  Norrls  to  pur- 
chase it  for  her;  that  she  had  no  connection 
whatever  with  it;  that  she  left  the  $250 
in  the  bands  of  appellant  under  the  impres- 
sion that  she  would  receive  Interest  there- 
on. Mr.  Norrls  died  in  the  fall  of  1903, 
previous  to  the  institution  of  this  action. 
No  other  witness  was  introduced  in  t>ebalf 
of  appellee. 

Appellants'  testimony  tended  to  establish 
that  they  had  not  had  direct  any  business 
with  appellee  until  some  months  after  the 
purchase  of  the  stock  in  the  Commonwealth 
Trust  Company,  when  they  went  to  see  her 
in  reference  to  it;  and  that  she  informed 
them  that  they  must  see  Mr.  Norrls  about 
It  as  he  was  attending  to  It  for  her;  that 
at  the  end  of  each  month,  from  the  date 
of  the  purchase  of  the  stock  until  it  was 
sold,  they  sent  her  a  statement  showing  the 
condition  of  her  account;  and  upon  this  evi- 
dence the  court  instructed  the  jury,  in  sub- 
stance,  that  if  they   believed  that  la  the 
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pnrchase  of  the  stock  appellants  acted  for 
defendant  either  under  employment  by  her, 
or  by  some  person  authorized  to  contract  for 
her,  they  should  find  for  the  appellants;  and 
further,  that  If  they  believed  from  the  evi- 
dence that  a  mutual  or  running  account  ex- 
isted between  the  parties,  and  appellants 
rendered  to  appellee  a  statement  of  account 
exhibiting  the  transaction,  and  she  retained 
this  account  for  an  unreasonable  length  of 
time  without  objection,  they  should  find  for 
appellants.  These  instructions  presented  cor- 
rectly the  lavr  of  the  case  to  the  Jury.  Upon 
the  Issue  thus  formed  by  the  evidence  and  the 
instructions,    the   jury    found   for   appellee. 

Appellants  insist  first  that  the  verdict  is 
against  the  evidence;  and  second,  that  they 
were  entitled  to  a  peremptory  instractlon. 
In  respect  to  the  first  ground.  It  may  be  said 
that  the  Jury  had  a  right  to  accept  as  true 
appellee's  version  of  the  transaction,  and 
having  done  so,  we  do  not  feel  at  liberty  to 
disturb  their  finding  of  fact.  The  peremp- 
tory instruction  was  asked  for  upon  the 
theory  that  as  plaintiff's  evidence  tended  to 
show  that  they  furnished  to  appellee  state- 
ments of  her  account,  one  of  which  she  ad- 
mitted having  received,  her  failure  to  notify 
them  that  the  statement  was  not  correct,  or 
to  deny  her  liability,  was  conclusive  of  the 
correctness  of  the  account,  and  that  appellee 
was,  after  the  lapse  of  a  reasonable  time,  es- 
topped to  deny  it  This  assumption  Is  based 
on  the  proposition  that  when  an  account  Is 
rendered  and  retained  without  objection  foi 
an  unreasonable  length  of  time,  it  becomes 
a  stated  or  liquidated  account,  and  can  only 
be  assailed  for  fraud  or  mistake;  and  our 
attention  Is  called  to  a  number  of  cases  de- 
fining what  a  stated  account  Is,  and  the 
rights  and  liabilities  of  the  respective 
parties  to  the  account,  when  It  becomes  a 
stated  account  If  It  were  conceded  that 
there  was  a  running  account  between  these 
parties,  and  tbat  appellee  had,  previous  to 
the  rendition  of  the  account,  acknowledged 
any  Indebtedness  to  appellant,  then  the  doc- 
trine of  stated  account  would  apply;  but 
there  Is  an  emphatic  denial  by  appellee  that 
she  had  any  account  with  appellant,  or  that 
she  was  Indebted  to  them  In  any  amount 
whatever,  or  that  she  ever  had  knowledge 
of  any  Indebtedness  to  them  growing  out  of 
this  transaction.  The  issue  made  upon  the 
question  as  to  whether  or  not  this  was  a 
stated  accoimt,  was  fairly  presented  to  the 
Jury  by  an  instruction,  and  the  jury  found 
adversely  to  appellants'  contention.  Stand- 
ard on  Co.  V.  Van  Etten,  107  U.  S.  325,  1 
Sup.  Ct  178,  27  U  Ed.  319;  Phelps  v.  Plum, 
82  S.  W.  753,  17  Ky.  Law  Rep.  817;  Van 
Bebber  v.  Plunkett  (Or.)  88  Pac.  707,  27 
L.  R.  A.  811;  Langdon  v.  Roane,  41  Am. 
Dec.  GO;  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.) 
vol.  1,  p.  487. 

It  appears  from  the  record  that  previous 
to  the  trial  the  deposition  of  appellee  was 
given  in  her  own  behalf,  and  on  the  trial 


of  the  case  appellant  moved  the  court  to  re- 
quire the  notary  who  took  the  deposition 
and  whose  fees  had  been  paid,  to  file  it  in 
the  clerk's  office,  in  order  that  they  migbt 
use  It  In  the  examination  of  appellee.  This 
motion  the  court  overruled,  and  of  this  rol- 
ing  appellant  complains.  The  record  does 
not  disclose  any  statement  made  by  appellee 
In  the  deposition,  nor  the  purpose  for  wbicb 
appellant  desired  it  filed.  If  a  party  to  an 
action  gives  his  own  deposition,  or  takes  In 
bis  behalf  the  depositions  of  other  persons, 
the  adverse  party  may  require  the  officer 
taking  the  deposition,  to  file  them  upon  the 
payment  of  fees;  but  In  the  absence  of  any- 
thing showing  the  value  or  relevancy  of 
statements  made  in  the  deposition  by  appel- 
lee, we  cannot  see  that  the  refusal  of  the  trial 
judge  to  order  the  notary  to  file  the  deposi- 
tions was  erroneous. 

Perceiving   no   error   in    the  record,  the 
Judgment  is  affirmed. 


COX  y.  CITX  OP  CYNTHIANA. 
(Court  of  Appeals  of  Kentucky.    Sept  20, 1906.) 

1.  Watkbs  and  Water  Coxwsm— Muwicipal 
Watbb  Sitfplt— Validitt  of  Reoclations. 

Where  &  city  owns  and  operates  a  water- 
works plant,  a  regulation  that  if  water  shall 
be  supplied  to  one  or  more  parties  through  a 
single  tap  the  water  supnly  will  be  shut  oS 
In  case  of  nonpayment,  notwithstanding  one  or 
more  parties  may  have  paid  their  proportion 
for  the  supply,  la  reasonable  and  valid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  H 
295,  290.] 

2.  Sahb. 

Where  a  regulation  by  a  city  owning  a 
waterworks  plant  provlcles  that  where  water 
shall  be  supplied  to  one  or  more  parties  through 
a  single  tap  the  water  will  be  abut  off  in  case 
of  nonpayment,  though  one  or  more  parties  ma; 
have  paid  their  proportion,  it  is  immaterial  to 
the  rights  of  a  tenant  who  has  paid  his  propor- 
tion, whether  the  city  offered  to  the  other 
tenants  of  the  building  a  printed  or  written 
contract  or  application  provided  in  its  scheme 
of  furnishing  water  to  the  inhabitants. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  A.  M.  Cox  against  the  city  of 
Cyntblana.  Prom  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.    Affirmed.  - 

A.  M.  Cox,  W.  S.  Cason,  Joe  Pennell,  and 
M.  O.  Swinford,  for  appellant  Chester  M. 
Jewett,  for  appellee. 

O'REAR,  J.  The  city  of  Cynthlantf  owns 
and  operates  for  the  benefit  of  its  inhabitants 
a  waterworks  plant  Power  Is  conferred  by 
the  statute  on  the  city  to  provide  water  by 
erecting  and  maintaining  Its  own  water- 
works, to  make  all  necessary  contracts  with 
any  person  or  corporation  for  those  pur- 
poses, and  to  make  by-laws  and  ordinances 
to  carry  into  effect  all  the  power  granted 
to  It    In  pursuance  thereof,  the  city  adopted 
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tbe  following  by-laws,  regulating  the  "basi- 
ness  of  furnishing  water  to  Its  inhabitants: 
"Sec.  15.  When  water  shall  be  supplied 
to  one  or  more  parties  through  a  single  tap, 
the  bill  for  the  whole  supply  furnished 
through  such  tap  will  be  made  to  the  owner 
of  the  estate.  In  case  of  nonpayment  the 
water  will  be  shut  off;  notwithstanding  one 
or  more  parties  may  have  paid  their  propor- 
tion to  such  owner  or  to  any  other  party." 
"Sec.  22.  Whenever  water  has  been  turn- 
ed off  for  the  nonpayment  of  rent,  or  for  pur- 
pose of  repair,  or  construction,  or  for  any 
other  necessary  or  proper  reason,  no  person 
Is  permitted  to  turn  it  on  again  wIm>  is  not 
duly  authorized  so  to  do  by  the  city.  And 
when  turned  off  for  nonpayment  of  rent,  it 
stiall  not  be  tamed  on  again  until  the  party 
in  default  shall  pay  all  water  rent  due  and 
an  additional  sum  of  $1,200." 

"Sec.  43.  The  city  reserves  the  right  to  shut 
off  the  water  without  notice,  if  bills  remain 
unpaid  15  days  after  they  become  due,  and 
to  charge  an  additional  10%  of  the  annual 
rate  to  all  consumers  not  making  applica- 
tion and  paying  for  same  by  the  15th  of 
January,  and  the  15th  of  July  of  each  year." 
Appellant  was  a  tenant  in  a  building  owned 
by  another,  there  being  another  tenant  on 
the  second  floor  beside  appellant,  and  two 
touints  occupying  the  first  floor  of  the  build- 
ing. Appellant  occupied  a  rear  room  in  the 
second  story  as  a  law  office.  The  building 
was  supplied  with  water  through  a  single 
tap,  connected  with  the  main  upon  the  street 
One  or  more  of  the  tenants  were  In  arrears 
for  as  much  as  a  year  in  their  water  rates. 
Appellant  offered  to  pay  and  did  pay  the  rate 
assessed  against  him  tot  the  use  of  the 
water  In  his  room.  The  other  tenants  and 
the  landlord  failing  to  pay  the  bills  nssess- 
sed  against  him,  appellee  cut  off  the  supply 
of  water  from  the  building,  and  returned  or 
offered  to  return  to  appellant  the  sum  he 
bad  paid  for  the  term  contracted.  Appellant 
brought  this  suit  to  recover  the  damages 
which  be  alleges  he  sustained  by  reason  of 
being  deprived  of  the  water  supply.  Upon  a 
trial  the  court  peremptorily  Instructed  the 
Jury  to  find  for  appellee,  under  the  foregoing 
facts. 

The  principal  contention  of  the  appellant 
on  this  appeal  is  ttmt  the  ordinances  above 
quoted  are  Invalid  because  unreasonable. 
He  argues  that  the  water  plant  belongs  to 
the  city  for  the  nse  of  its  inhabitants  and 
taxpayers;  that  each  inhabitant  is  entitled 
upon  tendering  the  rate  fixed  in  the  schedule 
of  published  rates  by  the  city  to  have  sup- 
plied to  him  the  water  called  for  without 
regard  to  whether  other  occupants  of  the 
same  premises  which  he  occupies,  compiled 
with  the  conditions  imposed  by  the  city; 
that  as  the  business  of  the  city  Is  to  furnish 
water  to  its  Inhabitants,  and  to  furnish  water 
to  sU  alike  upon  their  paying  for  it,  it  would 
be  an   unreasonable  and  unjust  regulation 


to  make  the  right  of  one  depend  upon  wheth- 
er another  had  failed  to  pay  his,  the  latter's, 
bill.  It  must  be  born  In  mind  that  the  city 
owns  the  waterworks  plant,  Including  the 
mains  along  its  streets  and  highways.  The 
pipes  in  the  buildings  and  upon  the  private 
premises  of  citizens  belong  to  the  latter,  and 
are  under  their  control.  The  city  would 
have  no  right  to  connect  Its  watermalns  with 
the  pipes  upon  or  within  private  property 
without  the  consent  of  the  owners  of  the 
latter.  Appellant's  landlord  who  owned  the 
lot  and  premises  partly  occupied  by  him,  had 
provided  only  a  single  tap  for  that  building. 
In  order  to  supply  appellant,  it  would  be 
necessary  for  the  water  to  pass  through  the 
pipes  which  were  also  used  by  the  other 
tenants,  and  which  would  have  permitted 
them  to  have  used  the  water  therefrom  with- 
out paying  for  it,  or  complying  with  the 
city's  r^nilations  as  to  payment  in  advance. 
The  court  is  of  opinion  that  under  these  cir- 
cumstances it  was  not  an  unreasonable  reg- 
ulation for  the  city  to  require  that  where 
the  building  is  supplied  through  a  single  tap, 
that  all  of  the  water  that  passed  through 
that  tap  Into  that  building  should  be  paid 
for  as  a  condition  precedent  to  supplying 
water  to  any  of  Its  occupants. 

This  does  not  require  one  person  to  pay 
for  the  water  furnished  to  another  as  is 
argued  by  appellant  If  appellant  or  the 
owner  of  the  property  had  provided  by  a 
separate  tap  and  piping  so  that  his  room 
might  be  supplied  independently  of  the  oth- 
ers, then  the  question  that  he  raises  would 
be  presented  if  the  city  still  refused  to  sup- 
ply him  with  water  through  that  tap  unless 
all  other  occupants  of  the  same  building 
also  paid  their  rates.  The  right  reserved  by 
the  city  by  section  43  quoted  above,  t»  shut 
off  the  water  without  notice  If  bills  remain- 
ed unpaid  16  days  after  they  became  due.  Is 
an  additional  remedy  to  the  city  to  secure 
the  collection  of  Its  water  bills.  It  is  not 
in  conflict  with  the  other  sections  quoted. 
Section  15  set  out  above,  however,  reserved 
to  the  city  the  right  to  cut  off  the  water  with- 
out notice  when  the  landlord  or  the  other 
tenants  refused  to  pay  any  part  of  the  rates 
assessed  for  the  water  passing  Into  the  build- 
ing through  the  single  tap. 

It  is  not  deemed  material  by  the  court 
whether  the  city  offered  to  the  other  tenants 
of  the  building  a  printed  or  written  con- 
tract or  application  provided  In  its  scheme 
of  furnishing  water  to  the  inhabitants.  It 
is  not  shown  that  the  landlord  or  other  ten- 
ants asked  for  such  a  contract,  nor  does  it 
appear  that  the  failure  to  offer  them  such  a 
contract  otherwise  than  through  the  or- 
dinances of  the  city  Is  material  to  this  case 
The  trouble  is  not  that  the  city  has  failed 
to  call  upon  the  landlord  or  the  other  ten- 
ants and  request  them  to  take  their  part  of 
the  water,  or  to  pay  for  the  same,  but  it  Is 
that  they  have  failed  to  pay  for  what  they 
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have  got,  and  are  still  in  arrears,  and  that 
It  would  be  Impossible  under  the  arrangement 
provided  by  the  landlord  In  the  piping  of  the 
building  to  supply  appellant  without  having 
to  give  away  to  other  occupants  of  the  build- 
ing water  to  which  they  were  not  entitled, 
whether  with  or  without  the  written  appli- 
cation. 
Judgment  afDrmed. 


GREENLBAF,  Judge,  et  al.  v.  WOODS, 

Mayor. 

(Court  of  Appeals  of  Kentucky.    Sept  20,  1006.) 

1.  Clerks  of  CouBxa— Appointmeni>— Sai^by. 

K.V.  St.  1003,  {  3514,  provides  that  in 
cities  of  the  fourth  class  the  police  judge  shall 
be  cleric  of  his  own  court,  but  that  he  may  ap- 
point a  deputy  clerk.  Section  3515  provides  that 
the  traard  of  council  shall,  by  ordinance,  fix 
the  compensation  for  such  police  Judge  _pre- 
vious  to  bis  election  or  appointment  Held, 
that  when  a  judge  of  a  police  court  under  such 
section  appointed  a  deputy  clerk,  the  council 
of  the  city  had  power,  by  ordinance,  to  fix 
the  clerk's  compensation  in  addition  to  that 
allowed  to  the  judge  for  his  services. 

2.  Same— ConsTsucTiON  of  Statute. 

Ky.  St  1803,  I  457,  provides  that  a  word 
importing  the  singular  number  only  may  ex- 
tend and  apply  to  several  persons  or  things 
as  well  as  to  one  person  or  thing,  and  vice 
versa;  section  3514  provides  that  a  police 
judge  of  a  city  of  the  fourth  class  shall  be 
clerk  of  his  own  court,  but  may  appoint  a 
deputy  clerk,  and  section  3515  declares  that 
the  council  shall,  by  ordinance,  fix  the  compensa- 
tion of  the  police  judge  "for  his  services." 
Held,  that  the  words  "bis  services"  might  prop- 
erly be  construed  to  imijort  "their  services"  and 
to  authorize  the  council  to  make  an  allowance 
both  to  the  judge  and  to  the  deputy  derk  when 
appointed. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"To  be  ofHclally  reported." 

Action  by  J.  J.  Greenleaf,  Judge,  and 
others,  against  O.  EI  Woods,  mayor,  to  com- 
pel defendant  to  draw  a  warrant  for  the 
monthly  salary  of  the  clerk  of  the  police 
court  of  the  city  of  Richmond.  From  a  judg- 
ment in  favor  of  defendant,  plaintiffs  appeal. 
Reversed. 

J.  J.  Greenleaf,  and  A.  R.  Burnam,  Jr.,  for 
appellants.   T.  H.  Collins,  for  appellee. 

CARROUi,  O.  The  council  of  the  dty  of 
Richmond — a  city  of  the  fourth  class — enact- 
ed, prior  to  the  election  of  Greenleaf  as  Judge, 
an  ordinance  fixing  the  salary  of  the  police 
judge  at  $e00  per  year,  and  the  salary  of  the 
clerk  of  the  police  court  at  $200  per  year,  the 
salaries  to  t>e  due  and  payable  at  the  end  of 
each  month. 

Section  3555  of  the  Kentucky  Statutes  of 
1003  provides  that  the  treasurer  shall  pay 
out  money  upon  warrants  drawn  by  the  ibay- 
or  and  countersigned  by  the  clerk  of  the 
board  of  council. 

The  appellant  H.  R.  Tevis  was  appointed 
by  J.  J.  Greenleaf,  police  Judge  of  the  city, 
as  clerk  of  the  police  court,  and  when  bis 


monthly  salary  became  due,  the  appellee  who 
was  mayor  of  the  city  refused  to  draw  a 
warrant  for  any  part  of  it,  and  this  actloji 
was  instituted  by  the  clerk  against  appellee 
Wood  as  mayor  to  compel  him  to  draw  his 
warrant  for  tbe  monthly  salary  alleged  to  be 
due.  A  demurrer  was  sustained  to  tbe  peti- 
tion as  amended,  and  tbe  plaintiff  electing  to 
stand  by  his  petition,  the  same  was  dismissed, 
and  this  appeal  prosecuted. 

Section  3514  of  the  Kentucky  Statutes, 
which  is  a  part  of  the  diarter  of  cities  of 
the  fourth  class,  provides  that  "the  said  Judge 
shall  be  clerk  of  bis  own  court;  but  It  shall 
be  lawful  for  him  to  appoint  a  deputy  clerk 
who  may  perform  all  the  duties  of  clerk  of 
said  court,  who  shall  take  the  same  oath  of 
office  as  Is  required  by  law  of  a  deputy  clerk 
of  a  court"  Section  3515,  Kentucky  Stat- 
utes, provides  that  "tbe  fees  and  costs  sliall 
be  taxed  in  cases  in  said  court  to  the  same 
extent  In  tbe  same  way  and  under  tbe  same 
regulations  as  in  courts  of  similar  Jurisdic- 
tion; but  fees  in  all  other  than  civil  cases 
shall  be  paid  into  tbe  city  treasury.  The 
board  of  council  shall  fix  by  ordinance  the 
compensation  for  his  services  previous  to  Iiis 
election  or  appointment"  These  sections  of 
the  statute  direct  that  the  Judge  shall  be 
clerk  of  his  own  court,  but  give  him  the  right 
to  appoint  a  deputy  clerk  to  perform  the  ddly 
that  tbe  Judge  might  discharge  if  be  saw 
proper  to  do  so.  The  statute  does  not  ex- 
pressly provide  any  compensation  for  a  dep- 
uty clerk,  if  one  should  be  appointed,  nor 
does  it  make  any  direct  provision  for  his 
payment,  and  It  is  Insisted  in  behalf  of  the 
mayor  that  In  the  absence  of  legislative  au- 
thority so  to  do,  tbe  council  had  no  power  to 
enact  an  ordinance  giving  to  the  deputy  clerk 
$200  per  annum  or  any  other  compensation; 
and  that  if  a  deputy  clerk  is  appointed  by  a 
Judge,  he  must  be  paid,  if  at  all,  out  of  tbe 
compensation  received  by  the  Judga 

Section  162  of  the  Constitution  declares 
that  "no  county,  city,  town,  or  other  munici- 
pality shall  ever  be  authorized  or  permitted 
to  pay  any  claim  created  against  it,  under 
any  agreement  or  contract  made  witliput 
express  authority  of  law,  and  all  such  unau- 
thorized agreements  or  contracts  shall  be  null 
and  Told."  Under  this  constitutional  provi- 
sion, if  the  board  of  council  made  this  al- 
lowance to  the  deputy  clerk  without  express 
authority  of  law,  the  mayor  of  the  city  was 
fully  Justified  In  declining  to  draw  a  warrant 
in  bis  favor  for  any  part  of  it  Tbe  statute 
quoted  gives  the  Judge  of  the  court  the  right 
to  appoint  a  deputy  clerk,  and  we  have  reach- 
ed the  conclusion  that  when  the  Judge  does 
appoint  a  deputy  clerk  that  the  council  may, 
by  ordinance,  fix  his  compensation  In  addi- 
tion to  that  allowed  tbe  Judge  for  his  services. 
It  will  not  be  doubted  that  the  council 
had  the  power  to  fix  tbe  salary  of  the  police 
Judge  at  1800  per  year,  or  in  such  a  reason- 
able sum  as  In  the  judgment  of  tbe  council 
would  compensate  the  Judge  for  his  services 
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as  judge  and  clerk.  The  council  in  separate 
subdivisions  of  the  ordinance  flxed  the  salary 
of  the  Judge  and  of  the  clerk.  Suppose  that 
the  ordinance  had  provided  that  the  police 
judge  shall  receive  $C0O  for  his  services  as 
judge  and  $200  for  his  services  as  clerk; 
could  the  validity  of  the  ordinance  be  ques- 
tioned? We  think  not,  because  the.  statute 
gives  the  council  the  right  to  fix  the  com- 
pensation of  the  Judge  In  any  reasonable  sum, 
and  In  fixing  bis  compensation  tbe  council, 
if  it  saw  proper  to  do  so,  bad  the  right  to 
divide  It  Into  two  or  more  amounts,  specifying 
tbe  service  for  which  the  compensation  was 
allowed,  and  bad  also  tbe  power  to  enact 
tbat  tbe  Judge  should  receive  a  designated 
part  of  the  salary  and  any  clerk  appointed  by 
him  a  fixed  portion  of  It. 

There  is  another  view  of  this  question  tliat 
snstains  tbe  validity  of  tbe  allowance  by  tbe 
council  to  tbe  derk.  Section  457  of  the  Ken- 
tndcy  Statutes  provides  that  "a  word  import- 
big  the  singular  number  only  may  extend  and 
be  applied  to  several  persons  or  things  as 
well  as  to  one  person  or  thing;  and  a  word 
Importing  the  plural  number  only  may  extend 
and  be  applied  to  one  person  or  thing  as  well 
as  to  several  persons  or  things."  Aud  tbe 
word  "his"  preceding  tbe  word  "services"  in 
the  last  sentence  of  section  3616  of  tbe  Ken- 
tucky Statutes  before  quoted,  under  the  rule 
for  the  construction  of  statutes,  and  to  carry 
out  what  seems  to  bave  been  tbe  Intention  of 
the  Legislature,  should  be  held  to  Import 
"their  services,"  and  to  authorize  tbe  council 
to  make  an  allowance  both  to  the  Judge  and 
tbe  clerk.  Henderson  v.  Commonwealth,  91 
S.  W.  1141,  28  Ky.  Law  Hep.  1212.  The  Leg- 
islature, in  authorizing  the  Judge  to  appoint 
a  clerk  of  his  court,  certainly  did  not  Intend 
that  the  clerk  should  not  be  compensated,  nor 
did  it  contemplate  that  the  derk  should  be 
.paid  by  the  Judge  out  of  the  salary  received 
by  him  as  Judge.  If  tbe  Judge  appointed  no 
clerk,  but  performed  the  duties  of  clerk  him- 
self, the  council  might  make  him  an  allowance 
to  cover  his  services  in  performing  the  duties 
of  both  offices;  and  if  be  appoints  a  clerk, 
the  council  has  tbe  same  power  to  compen- 
sate both  the  Judge  and  the  derk  for  their 
services. 

As  the  charter  of  the  city  created  the  office 
of  clerk  and  empowered  tbe  council  to  com- 
pensate him,  tbere  is  express  authority  of 
law  for  the  ordinance  enacted,  and  therefore 
tbe  mayor  should  bave  drawn  the  warrant  in 
favor  of  the  derk  for  bis  salary. 

The  Judgment  of  the  lower  court  is  revers- 
ed, with  directions  to  proceed  in  conformity 
to  this  opinion. 


THOMAS  et  al.  ▼.  ROBINSON  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  25,  1906.) 

1.  REFOaUATION   OF  iHSTBUimrrrS— MiSTAKB— 

Etidekoe. 

In  an  action  to  reform  a  written  contract 
giving  plaintiff  a  right  of  way  over  an  existing 
pusway   through    defendants    farm,    evidence 


held  to  show  a  mistake  of  the  draftsman,  where- 
by the  contract  failed  to  express  tbe  mutual  in- 
tent of  the  parties  that  a  new  way  should  be 
opened  from  the  existing  passway  to  tbe  bound- 
ary of  defendant's  farm. 
2.  Appeai^—Keview— Reception  of  Evidence. 
The  refusal  to  permit  a  witness  to  tes- 
tify cannot  be  reviewed,  where  tbere  is  no 
showing  of  what  he  would  have  stated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {}  2005-2909.] 

Appeal  from  Circuit  Court,  Boone  County. 

"Not  to  be  officially  reported." 

Actions  by  F.  F.  Robinson  and  others 
against  Andrew  J.  Thomas  and  others. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendants appeal.     Affirmed. 

8.  W.  Tolin  and  John  S.  Gaunt,  for  ap- 
pellants.    D.   B.   Castlemau,   fdr  appellees. 

HOBSON,  O.  3.  Tbe  farm  of  appellee 
Robinson  was  situated  on  Beaver  Lick  and 
Richwood  turnpike,  in  Owen  county.  Back 
of  his  farm  from  tbe  pike  lay  tbe  farm  of 
appellant  Mary  F.  Thomas,  and  back  of  the 
Thomas  farm  lay  a  farm  ovrued  by  B.  W. 
Cleek.  There  was  no  outlet  from  either  tbe 
Thomas  or  the  Cleek  land  to  tbe  turnpike: 
Robinson  was  negotiating  for  the  purchase 
of  tbe  Cleek  land,  and  before  be  made  tbe 
trade  with  Cleek  proposed  to  Mrs.  Thomas 
and  her  husband  that,  if  they  would  grant 
bim  a  right  of  way  across  ber  land  to  tbe 
Cleek  farm,  be  would  grant  ber  a  right  of 
way  across  bis  own  farm  to  the  turnpike. 
They  agreed  to  the  proposition.  He  bought 
the  Cleek  farm,  and  the  following  written 
contract  was  made  between  them :  "Arti- 
cle of  Agreement  Between  F.  F.  Robinson 
and  Georgia  Robinson,  and  Andrew  J. 
Thomas  and  Mary  F.  Thomas.  It  Is  hereby 
agreed  by  said  parties  that  said  Robinsons 
is  to  have  the  right  of  way  over  tbe  present 
passway  through  the  Thomas  farm,  and  said 
Thomas  and  wife  is  to  bave  a  passway 
over  said  Robinson  farm  as  follows  on  good 
ground.  A.  3.  Thomas,  Mary  F.  Thomas, 
F.  F.  Robinson,  Georgia  Robinson."  As  a 
matter  of  fact  "tbe  present  passway"  through 
the  Thomas  farm  did  not  touch  the  Cleek 
land,  and  In  order  for  Robinson  to  get  to 
tbe  Cleek  land  they  bad  to  open  a  way 
from  tbat  passway  out  to  the  line.  Thomas 
and  Robinson  opened  tbe  way,  and  Robinson 
put  in  a  gate  where  Thomas  directed.  Rob- 
inson used  the  passway  from  that  time  un- 
til this  trouble  arose,  when,  his  cows  having 
strayed  from  the  passway  on  Thomas'  laud 
as  they  were  driven  through,  Thomas  closed 
up  tbe  passway  and  refused  to  allow  Rob- 
inson to  use  It  Robinson  then  filed  this 
suit  to  bave  tbe  passway  opened,  charg- 
ing tbat  by  a  mistake  of  the  draftsman  the 
writing  failed  to  express  truly  the  contract, 
in  that  it  called  for  a  right  of  way  over  tbe 
present  passway,  when  tbe  agreement  was 
that  at  a  certain  point  It  was  to  leave  the 
existing  passway  and  run  out  to  tbe  line 
of  tbe  Cleek  land.     Tbe  allegations  of  tbe 
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petition  were  denied  by  the  answer,  proof 
was  taken,  and  on  flnal  bearing  the  court 
adjudged  Robinson  tbe  relief  sougbt.  Tbe 
defendant  has  appealed. 

The  proof  leaves  no  doubt  that  there  was 
a  mistake  in  the  drawing  up  of  the  written 
contract,  the  writer  of  the  contract  not  nn- 
derstandlng  that,  for  a  short  distance,  a  new 
way  was  to  be  constructed.  The  mistake 
was  in  the  draftsman  of  the  contract  Both 
the  parties  understood  the  contract  alike, 
as  shown  by  their  subsequent  condnct,  as 
well  as  by  their  testimony  in  the  case.  Tbe 
proof  discloses  a  state  of  case  where  there 
was  a  mutual  mistake  of  tbe  parties,  tn 
that  the  writing  which  ther  signed  did  not 
truly  express  the  contract  which  both  of 
them  had  In  mind.  It  is  not  material  that 
this  new  way  is  140  feet  long,  and  not  40 
feet  .  It  extends  from  the  old  way  to  the 
line  of  the  deek  land.  There  was  no  materi- 
al variance  between  the  allegations  of  the 
petition  and  the  proof.  Tbe  relief  granted 
by  the  court  is  the  relief  sought  by  tbe  plain- 
tiffs. 

The  action  of  the  court  in  refusing  to  let 
Thomas  testify  as  a  witness  cannot  be  re- 
viewed, because  there  is  no  avowal  of  what 
he  would  have  stated.  It  may  be  that.  If 
he  bad  testified,  he  would  have  stated  no 
fact  material  to  the  case,  so  far  as  the  record 
shows,  or  that  his  testimony  would  no^  1mv» 
changed  the  result  In  any  way. 

Judgment  affirmed. 


COMMONWEALTH  v.  BVBRSON. 
(Court  of  Appeals  of  Kentucky.    Sept  25, 1906.) 

1.  WrrNEssEs  —  Comuunications    Between 
Husband  and  Wife. 

Testimony  as  to  private  communications 
between  a  husband  and  wife,  overheard  by  the 
witness,  is  admissible  against  the  husband. 

[EM.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §S  740,  741.] 

2.  Criminal  Law— Evidence — Othek  Oftenb- 
ES— Motive— BuKOLABT. 

On  a  prosecution  for  housebreaking,  it 
was  error  not  to  admit  evidence  that  defendant 
had  committed  embezzlement  by  means  of 
checks,  which  fact  was  shown  by  canceled  checks 
in  the  burglarized  house,  as  the  evidence  was 
competent  on  the  question  of  motive. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  832.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Criminnl  Division. 

"To  be  officially  Reported." 

H.  3.  Everson  was  acquitted  of  housebreak- 
ing, and  the  commonwealth  appeals^  Reversed. 

N.  B.  Ha.vs.  Jos.  Huffaker,  Loraine  Mix, 
O'Neal  &  O'Neal,  and  Isaac  Woodson,  for 
appellant 

HOBSON,  O.  J.  H.  3.  Everson  was  in- 
dicted in  the  Jefferson  circuit  court  on  tbe 
"■^targe  of  housebreaking.  He  was  tried  and 
acquitted.  The  commonwealth  has  prose- 
cuted an  appeal  on  certain  questions  of  law 


arising  on  the  trial.  Only  so  mncta  of  tbe 
facts  of  the  case  will  be  stated  as  la  nec- 
essary for  a  proper  onderstandlng  of  the 
questions  of  law.  .  Everson  was  in  the  em- 
ploy of  the  Moran  Flexible  Steam  Joint  Com- 
pany, as  bookkeeper.  The  president  and 
treasurer  found  the  corporation  was  short 
of  its  cash,  and  not  knowing  what  bad  be- 
come of  It,  decided  to  discharge  the  book- 
keeper, which  was  done.  After  this,  tbe 
corporation  set  about  making  an  investiga- 
tion of  its  affairs,  to  ascertain  what  had  be- 
come of  tbe  money,  and  abont  this  time  its 
warehouse  was  broken  into,  its  books  and 
checks  were  all  stolen,  -and  it  charged  Ever- 
son with  the  breaking.  There  was  money 
In  the  drawer.  This  was  left  but  the  pa- 
pers were  taken,  showing  that  the  thief  was 
not  in  search  of  money.  The  places  where 
the  books  and  papers  were  kept  were  all 
ransacked  as  though  by  a  person  who  knew 
where  everything  was  kept  Bverson's 
wife  boarded  with  Mrs.  Delara.  He  and  bis 
wife  had  separated,  and  there  was  a  suit 
pending  between  them.  He  came  to  see  bis 
wife  the  evening  before  the  breaking.  That 
night  after  be  left  his  wife  acted  singular- 
ly. He  came  again  to  see  his  wife  tbe  next 
evening,  and  Mrs.  Delara  went  to  tbe  door 
of  tbe  room  In  which  they  were,  to  bear 
what  passed,  as  bis  wife  had  acted  singular- 
ly the  night  before.  She  testified  that  while 
eavesdropping  there,  she  heard  bis  wife  ask 
him,  "Did  yon  do  what  you  were  going  to 
do  last  night?"  He  said;  "Yes,  It  is  all 
clear."  She  said:  "Did  yon  get  the  books?" 
He  answered:  "Tes,  I  got  tbe  books,  all  but 
one,  and  I  am  going  back  after  that  I  left 
tbe  place  a  total  wreck.  When  Jenkins 
goes  there  in  tbe  morning  be  will  think  a 
cyclone  struck  tbe  place."  She  said:  "Did 
you  get  tbe  money?"  He  said:  "I  wasn't  out 
for  money.  There  was  $17  or  $18  In  the 
safe."  C.  H.  Jenkins  was  the  secretary  and 
treasurer  of  the  company.  Tbe  bouse  was 
entered  by  a  door  to  which  Everson  had  a 
key,  and  be  was  shown  to  have  bad  a  key 
made  which  unlocked  a  door  necessary  to 
be  opened  to  get  into  this  door.  He  claims 
to  have  had  this  key  made  to  unlock  a  door 
at  his  home. 

The  court  refused  to  admit  the  evidence 
of  Mrs.  Delara,  on  the  ground  that  a  com- 
munication between  husband  an<l  wife  was 
confidential.  While  neither  the  husband  nor 
wife  may  testify  as  to  any  communication 
l>etween  them,  the  authorities,  so  far  as  we 
can  find,  are  unanimous  In  holding  that 
third  persons  may  testify  to  communications 
overheard  by  them  between  husband  and 
wife.  Bank  t.  Hutchinson,  62  Kan.  9,  61 
Pac.  443;  State  v.  Center,  35  Vt  379;  Alli- 
son y.  Barrow,  3  Cold  (Tenn.)  414,  91  Am. 
Dec.  291;  Gannon  v.  People,  127  III.  507,  21 
N.  E.  525,  11  Am.  St  Rep.  147;  Common- 
wealth T.  Griffin,  110  Mass.  181;  Rex  v. 
Simons.  6  C.  &  P.  542.  In  the  last  case, 
Alderson,  B.,  said:  "What  a  person  la  heard 
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laying  to  his  wife,  or  even  to  himself,  is  evi- 
dence." The  ruie  as  to  private  communica- 
tions between  husband  and  wife  is  by  all 
the  authorlttes  put  on  the  same  plane  as 
private  communications  between  attorney 
and  client;  and  it  has  been  said  that  if  per- 
lons  wish  the  communications  they  have 
with  their  attorneys  to  be  kept  secret,  they 
should  be  careful  not  to  talk  in  the  hearing 
of  others.  4  Wlgram  on  Evidence,  8  2339; 
1  Greenleaf  on  Kvidence,  8  254.  A  contrary 
role  was  not  laid  down  In  Scott  v.  Common- 
wealth, 94  Ky.  611,  23  S.  W.  219,  42  Am.  St 
Rep.  371.  There  the  pris<mer  bad  written  a 
letter  to  his  wife,  and  the  letter  was  abtaln- 
ed  from  her.  It  was  held  that  it  could  not 
be  given  In  evidence  against  the  prisoner. 
To  have  allowed  the  letter  to  be  given  in  evi- 
dence against  the  prisoner,  under  the  cir- 
cumstances, would  have  been  in  ^ect  to  al- 
low her  to  disclose  the  communication  which 
the  husband  had  made  to  her.  The  com- 
monwealth also  offered  evidence  tending  to 
show  that  Bverson  had  placed  to  bis  In- 
divldnal  credit,  at  the  American  National 
Bank,  two  checks  of  the  Steam  Joint  Com- 
pany, amounting  to  about  $600,  and  that 
these  checks  bad  not  been  issued  by  the  com- 
pany; that  the  defendant  bad  obtained  from 
the  bank  the  bundle  of  checks  containing 
these  two  checks.  The  court  also  ruled  out 
this  evidence. 

The  defendant  could  not  be  convicted  of 
forging  the  checks,  or  of  embezzling  the 
money  of  his  employer;  but  proof  that  he 
had  embezzled  the  money  of  bis  employer,  and 
that  this  fact  was  shown  by  the  books  and 
checks  which  were  stolen  when  the-  ware- 
honse  was  broken  open,  was  competent  evi- 
dence against  him  upon  the  question  of 
motive.  The  court  should  have  admitted  the 
evidence,  and  should  have  instructed  the 
]nry  as  to  the  purpose  for  which  it  might 
be  considered  by  them.  O'Brien  v.  Common- 
wealth, 89  Ky.  354,  12  S.  W.  4T1;  Bess  v. 
Commonwealth,  77  8.  W.  849.  25  Ky.  Law 
Rep.  1091.  If  the  defendant  had  embeszled 
the  money  of  his  employer,  and  if  he  had 
cashed  the  checks  made  out  to  himself,  which 
had  not  been  given  to  him  by  the  company, 
and  the  books  and  the  papers  in  the  office 
showed  these  facts,  there  would  be  a  strong 
motive  prompting  him  to  destroy  the  evi- 
dence of  his  gnilt:  and  in  cases  of  this  sort, 
depending  npoa  circumstantial  evidence, 
proof  of  this  character,  showing  a  motive 
on  the  part  of  the  defendant  to  commit  the 
crime.  Is  universally  held  competent. 

We  are,  therefore,  of  opinion  that  the  clr- 
onit  court  erred  in  the  rulings  above  Indicat- 
ed, and  it  Is  ordered  to  be  so  certified. 


GARDNER  et  al.  v.  MOSS  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept  25,  1906.) 
1.  Infants  — OuABDiAN  Ad  Litbu  — Allow- 

ANCB  to    OUABDTAR. 

The   allowance  to   the  guardian  ad   litem 
o{  a  minor  (or  services  must  be  made  by  the 


court  appointing  him  to  cover  not  only  his 
services  m  the  trial  court  but  also  those  ren- 
dered on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Infants,  |8  232-234.] 

2.  Same. 

Where  a  partial  allowance  has  been  made  to 
a  guardian  ad  litem  to  cover  his  services  in 
the  trial  court,  a  further  allowance  may  be 
made   to   cover   services   thereafter   rendered. 

(Bid.  Note. — ^For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Infants,  88  232-234.] 

3.  ExECVTOBS— Fees. 

Where  an  executor  bad  reasonable  grounds 
to  take  an  appeal  from  a  decree  denying  pro- 
bate of  the  will,  he  was  entitled  to  his  necessary 
reasonable  counsel  fees  In  the  Supreme  Court 
as  well  as  in  the  circuit  court,  and  to  his 
necessary  costs  on  appeal,  to  be  paid  out  of  the 
estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  8S 
44&^56.] 

Appeal  from  Circuit  Court,  Graves  County. 

"To  be  offldally  reported." 

Action  between  Sarah  I.  Gardner  and  an- 
other and  Mary  B.  Moss  and  another.  A 
judgment  in  favor  of  the  latter  was  affirmed 
(91  S.  W.  1148),  whereupon  Mrs.  Gardner 
and  others  applied  for  an  allowance  of  a 
reasonable  fee  to  the  executor  for  services 
of  his  attorney,  and  for  an  allowance  to  the 
guardian  ad  litem,  etc.    Overmied. 

White  &  Ray  and  John  M.  Brummai,  for 
appellants.  Bennett,  Robbins  &  Thomas, 
for  appellees. 

HOBSON,  C.  J.  Appellants  have  entered 
a  motion  for  an  allowance  of  a  reasonable 
fee  to  the  executor  for  the  services  of  his 
attorneys  in  this  court  In  his  effort  to  pro- 
bate the  will;  also  for  an  allowance  to  the 
guardian  ad  litem  for  his  services  In  this 
court;  and  for  a  retaxatlon  of  the  cost  so 
as  to  include  these  simis,  the  whole  to  be  or- 
dered paid  out  of  the  estate. 

The  rule  Is  that  the  allowance  to  the 
guardian  ad  litem  must  be  made  by  the  court 
appointing  him;  and  that  the  allowance 
must  be  made  by  It  to  cover,  not  only  his 
services  In  that  court,  but  in  this.  Cochran 
T.  Lee,  87  S.  W.  769,  27  Ky.  Law  Rep.  103a 
If  a  partial  allowance  has  been  made  him  to 
cover  his  services  in  that  court,  a  further 
allowance  may  be  made  to  cover  his  services 
since  rendered,  and  if  the  case  is  off  the 
docket,  notice  should  be  given  of  the  ap- 
plication for  the  allowance  to  the  parties  in 
Interest  The  executor  is  entitled  to  his  nec- 
essary reasonable  counsel  fees  in  this  court 
no  less  than  In.  the  circuit  court,  and  these, 
like  his  other  cost  on  the  appeal,  should 
be  paid  out  of  the  estate  In  bis  hands.  He 
bad  reasonable  grounds  to  take  the  appeal, 
as  evidenced  by  the  equal  division  of  this 
court  on  the  appeal,  and  Is  entitled  to  bis 
cost  In  his  reasonable  efforts  to  probate  the 
will  under  which  he  acted.  But  this  matter, 
like  the  allowance  to  the  guardian  ad  litem, 
should  be  settled  first  in  the  circuit  court. 
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and  not  in  this  court  The  taxed  cost  in 
this  court,  so  far  as  it  falls  on  the  executor 
and  curator,  will  be  paid  by  him  out  of  the 
estate  of  the  decedent  in  his  hands  as  such, 
and  be  will  be  credited  therefor  In  his  settle- 
ment The  Judgment  for  costs  has  become 
Unal,  and  cannot  now  be  modified;  as  the 
cost  was  adjudged  against  appellants  Jointly, 
each  party  appellant  must  bear  his  part 
of  the  burden;  the  executor's  part  will 
be  paid  by  him  out  of  the  estate  generally, 
and  if  be  pays  more  for  one  of  the  distribu- 
tees, it  will  be  so  charged  in  the  settlement 
of  the  estate 

Appellant's  motion  is  therefore  overruled, 
but  without  prejudice  to  a  motion  in  the 
circuit  court  for  the  relief  indicated. 


TATLOR  et  al.  v.  INDUSTRIAL  MUT.  DE- 
POSIT  CO.'S  RECEIVER. 

(Court  of  Appeals  of  Eentncky.    Sept  25,  1906.) 

1.  Appeal— FiNDiNO  of  Chancellob  — Cos- 

CI.U8IVENES8. 

The  court  on  appeal  will  not  disturb  the 
chancellor's  findings  of  fact,  where  the  mind 
is  left  in  doubt  as  to  the  truth. 

2.  Bills  anu  Notes — Corsidehation. 

A  note  executed  for  a  specified  sum,  which 
the  maker  received  from  the  payee,  is  not 
without  consideration. 

3.  MoBTOAGEs—FoBECLOSTJRE— Settlement  oj- 
Debt  Secubed— Evidence— Stjfficienct. 

Evidence  in  an  action  to  foreclose  a  mort- 
gage given  to  secure  a  note  examined,  and  held 
not  to  establish  the  defense  that  the  note  had 
l)een   previously   settled. 

4.  Appeal— Habhless  Erbob— Exclusion  of 
Evidence. 

The  exclusion  of  evidence  offered  by  the 
defeated  party  after  the  submission  of  the  case 
does  not  warrant  a  reversal  where  the  result 
would  not  have  been  changed  if  the  evidence 
had  been  admitted. 

[EM.  Note. — For  cases  in  point,  see  vol.  3, 
Gent  Dig.  Appeal  and  Error,  §§  4033,  4190- 
4193.] 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  oflBcIally  reported." 

Action  by  the  Industrial  Mutual  Deposit 
Company's  Receiver  against  A.  P.  Taylor  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

H.  O.  Botts  and  W.  A.  Lee,  for  appellants. 
B.  T.  Soutbgate  and  Chas.  Strother,  for 
appellee. 

HOBSON,  O.  J.  A.  P.  Taylor  borrowed  of 
the  Industrial  Mutual  Deposit  Company 
$3,000,  for  which  he  executed  to  it  his  note, 
and  to  secure  the  note,  he  and  his  wife  ex- 
ecuted to  it  a  mortgage  on.  three  tracts  of 
land  in  Owen  county.  Afterwards,  by  orders 
properly  entered  in  the  Fayette  circuit  court, 
B.  T.  Soutbgate  was  appointed  receiver  for 
the  company,  and,  as  such,  filed  this  suit 
against  Taylor  and  wife  to  recover  on  the 
note  and  foreclose  the  mortgage.  Taylor 
answered,  pleading  that  the  note  was  with- 
'M^  consideration.  He  also  pleaded  that 
yuile  the  company  was  doing  business  as 


sucli,  he  was  the  owner  and  bolder  of  cou- 
pons issued  by  it  upon  which  be  bad  paid 
it  sums  aggregating  $74,500,  which  amount 
the  company  owed  him.  That  be  also  owned 
an  Interest  in  the  reserve  fund  of  the  cor- 
iwratlon,  amounting  to  several  thousand  dol- 
lars. That  about  February  19,  1902,  the  com- 
pany desired  him  to  surrender  the  coupons 
and  the  interest  in  the  reserve  fund  wlilch  he 
held,  and  to  take  out  certificates,  or  coupons, 
in  a  corporation  known  as  the  Germania 
Guaranty  Company,  of  Covington,  Ky.,  and 
to  execute  to  that  company  a  promissory  note 
for  the  sum  of  $11,000.  That  it  agreed  with 
blm  that  if  he  would  do  this,  it  would 
release  all  of  the  Indebtedness  claimed  by  it 
against  blm.  Including  the  note  sued  on, 
and  release  the  mortgage  securing  It  That 
he  accepted  the  proposition,  and  executed  his 
note  for  $11,000  to  the  Germania  Guaranty 
Company,  and  assigned  to  that  company  all 
his  Interest  in  the  coupons,  together  with 
all  his  right  to  the  assets  of  the  Industrial 
Mutual  Deposit  Company,  and  all  rights 
which  had  accrued,  or  might  thereafter  ac- 
crue, to  him  under  his  contract  with  that 
company;  and  in  consideration  of  this,  that 
company  released  and  discharged  all  of  the 
debts  which  It  held  against  him,  and  sur- 
rendered to  blm  all  the  evidence  of  the  debts. 
Including  the  note  sued  on.  The  allegations 
of  the  answer  were  denied  by  a  reply. 
Proof  was  taken,  and  on  final  hearing  the 
X»urt  gave  Judgment  in  favor  of  the  plaintiff. 
The  defendant  appeals. 

Only  a  question  of  fact  arises  on  the  ap- 
peal. Our  rule  is  to  give  some  weight  to  the 
finding  of  the  chancellor  on  a  question  of 
fact,  and  not  to  disturb  his  finding  of  fact 
where  the  mind  is  left  in  doubt  as  to  the 
truth.  The  proof  leaves  no  doubt  that  the 
note  was  executed  for  $3,000,  which  Taylor 
received  from  the  company;  it  was  not 
therefore,  without  consideration.  As  to  the 
other  defense  relied  on — that  the  note  had 
been  settled — ^the  statements  of  the  answer 
are  sustained  by  the  deposition  of  Taylor, 
who  was  the  president  of  the  Industrial  Mut- 
ual Deposit  Company,  and  also  by  the  dep- 
osition of  3.  H.  Baker,  who  was  one  of  bis 
associates  in  the  management  of  that  com- 
pany. On  the  other  hand,  this  version  of 
the  matter  was  not  given  by  Taylor  In  a 
sworn  response  which  he  filed  in  the  Fayette 
circuit  court,  when  the  receiver  was  at- 
tempting to  get  possession  of  this  note  from 
William  Curran,  who  then  held  it  and  who, 
as  an  officer  of  the  Industrial  Mutual  Deposit 
Company,  was  the  proper  person  to  have  pos- 
session of  notes  which  had  been  given  it 
for  money  loaned  out  of  the  reserve  fund, 
as  was  this  $3,000.  If  the  defense  now  relied 
on  had  been  presented  as  a  defense  to  that 
rule,  and  had  been  shown  to  be  true,  it  would 
have  been  a  complete  defense  to  it  The  fact 
that  this  defense  was  not  then  made,  and 
that  a  different  claim  was  set  up,  when 
the  facts  were  fresh  in  the  minds  of  the 
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parties,  Is  not  without  great  welgbt  In 
addition  to  all  this,  Taylor  does  not  appear 
well  in  the  record;  his  course  Is  not  such  ab 
to  commend  his  defense.  The  guaranty  com- 
pany has  failed,  and  the  facts  shown  would 
Indicate  that  the  whole  transaction  with 
that  company  was  had  after  process  had  been 
served  upon  Taylor,  as  president  of  the 
Industrial  Mutual  Deposit  Company,  in  the 
suit  by  a  creditor  to  obtain  the  appointment 
of  a  receiver,  and  when  be  knew  the  com- 
pany was  not  solvent  The  effect  of  the 
transaction  was  to  release  a  mortgage  on  his 
land,  and  to  snbstltnte  for  it,  the  obligation 
of  a  company  which  soon  proved  to  be  In- 
solvent, and  which  Is  not  shown  then  to  have 
bad  any  assets.  Even  If  the  arrangement  had 
been  made  as  now  alleged,  it  would  seem 
that  the  court  would  be  forced  to  declare  it 
void  as  against  the  creditors  of  the  Industrial 
Mutual  Deposit  Company,  upon  the  facts 
shown  in  the  record. 

If  the  new  evidence  which  was  offered  by 
Taylor  after  the  submission  of  the  case, 
bad  been  admitted,  it  would  not  have  chan- 
ged the  result 

Judgment  affirmed. 


8TINS0N  v.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Sept  21, 1006.) 

1.  Witnesses  —  Ikfeachment  — Contkauic- 
TOBT  Stateuxnts— Latino  Fouhoation  fob 
ADinssioN. 

Where  a  witness  in  a  prosecution  for  homi- 
cide, when  asked  whether  be  had  subscribed 
and  sworn  to  "that  affidavit"  containing  state- 
ments contradictory  to  his  testimony  at  the 
trial,  answered  affirmatively,  it  was  proper 
to  permit  him  to  be  examined  as  to  its  con- 
tents by  counsel  who  had  the  affidavit  in  his 
possession,  and  then  to  i>ermit  the  affidavit  to 
be  read  to  the  jnry,  especially  where  the  court 
instructed  that  the  affidavit  should  be  considered 
only  in  determining  what  weight  should  be  given 
to  testimony  of  the  witness. 

2.  Cannif  Ai.  Law — Appbal.— Pbksentatioit  or 
Questions  ir  Lowkb  Coubt— Motion  fob 
New  Tbiai.. 

Where  the  rulings  of  the  trial  court  as  to 
the  comments  of  the  commonwealth's  attorney 
in  a  pro8ecation  for  homicide  were  not  set 
up  and  relied  on  in  the  grounds  and  motion  for 
a  new  trial,  they  cannot  be  considered  on  ap- 
peal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  IS, 
Cent  Dig.  Criminal  Law,  8  2681.] 

3.  Same  —  Objectiors  —  Ruuro  bt  Tbiai, 

JUDOK. 

Where  there  was  no  ruling  by  the  trial 
judge  on  objections  to  misconduct  of  assistant 
counsel  for  the  prosecution  on  trial  for  homicide, 
and  no  request  for  such  ruling,  the  matter 
will  not  be  considered  on  appeal. 

(Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Criminal  Law,  {  2666.] 

Appeal  from  Clrcnlt  Court  Todd  Coimty. 
"Not  to  be  officially  reported." 
R.  B.  Stinson  was  convicted  of  voluntary 
manslaughter,  and  appeals.    Affirmed. 

Fetrle  &  Standard,  for  appellant  N.  B. 
Hays  and  O.  H.  Morris,  for  the  C<»nmon- 
wealth. 


SETTLE,  J.  Appellant  was  tried  in  the 
Todd  circuit  court  under  an  indictment 
charging  him  with  the  murder  of  William 
Boule.  The  jury  found  him  not  guilty  of 
murder,  aa  charged,  but  of  voluntary  man- 
slaughter, and  fixed  his  ptmishment  at  con- 
finement in  the  penitentiary  for  15  years. 
He  asks  of  this  court  a  reversal  of  that  Judg- 
ment 

The  facts  of  the  killing  were,  in  substance, 
as  follows:  Appellant  with  three  others, 
Jotm  Duncan,  Doc  Welbom,  and  William 
Boule,  were  engaged  in  a  game  of  cards. 
Daring  the  progress  of  the  game,  $1  of  the 
money  for  which  they  were  playing  disap- 
peared from  a  coat  where  the  whole  of  the 
money  had  been  placed.  Boule  accused  ap- 
pellant of  taking  or  stealing  the  dollar,  the 
latter  denied  it  whereupon  the  charge  was 
repeated  by  Boule,  who  in  addition  called 
appellant  "a  durn  liar."  By  this  time  the 
parties  had  arisen  from  their  seats  and  were 
confronting  each  other;  appellant  at  the 
time  having  his  pistol  in  liis  hand  and  asking 
that  he  be  searched  by  some  of  the  party  in 
order  that  it  might  be  ascertained  whether 
he  had  the  missing  dollar.  While  thus  sit- 
uated appellant  threatened  to  shoot  Boule 
if  he  repeated  the  charge  of  his  having  taken 
the  money.  Boule  laid  tils  hand  upon  Stin- 
Bon's  breast  making  at  the  time  a  remark 
wMch  was  not  fully  understood  by  the  per- 
sons present  Appellant  then  shot  him  three 
times  with  a  pistol,  and  Boule  shortly  there- 
after died  from  the  wounds  thus  inflicted. 
Appellant  claimed  to  have  done  the  shooting 
In  his  necessary  self-defense,  and  testified 
upon  the  trial  that  Boule,  before  he  was 
shot  caught  blm  by  the  throat  with  one  hand 
and  placed  the  other  in  his  pocket  as  if  for 
the  purpose  of  drawing  a  pistol  or  other 
weapon,  which  conduct  on  his  part  Induced 
appellant  to  shoot  him,  in  the  belief  that  it 
was  necessary  to  do  so  to  protect  himself 
from  death  or  great  bodily  harm  at  the 
hands  of  Boule.  Appellant's  testimony  as  to 
what  occurred  at  the  time  of  the  killing  was 
in  large  measure  supported  by  that  of  W. 
W.  Jotmson,  who  was  present  at  the  time, 
though  not  a  participant  In  the  game  of 
cards,  and  also  to  some  extent  by  that  of 
Doc  WelI>om.  On  the  other  band,  Jolm 
Duncan,  who  was  Introduced  as  a  witness 
for  the  commonwealth,  testified,  in  sub- 
stance, that  though  Boule  accused  appel- 
lant of  taking  the  dollar,  he  did  not  seize 
him  by  the  throat  or  otherwise  assault  him ; 
that  after  appellant  denied  the  first  charge 
made  by  Boule  that  he  had  taken  the  dollar, 
Boule  said  to  him,  "Ton  are  a  durn  liar," 
and  appellant  then  grabbed  Boule's  right 
wrist  with  his  left  band  and  presenting  a 

pistol  said  to  Boule,  "I  will  shoot  the  G d 

d — — n  hell  out  of  you  if  you  call  me  a  liar," 
and  immediately  thereafter  the  shooting  oc- 
curred. Seeing  that  appellant  was  about  to 
shoot  Boule,  Duncan  and  Welbom  left  the 
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scene  of  the  shooting  and  did  not  stop  until 
they  reached  a  place  of  safety,  a  short  dis- 
tance away.  Duncan  further  testlfled  that 
be  saw  no  weapon  in  Route's  band,  or  upon 
bis  person,  nor  did  the  latter  attempt  to 
draw  a  weapon  of  any  kind.  It  Is  evident 
that  Roule  had  no  pistol  on  his  person  at 
the  time  of  the  difficulty,  for  a  search  of  his 
clothing,  made  Immediately  after  the  shoot- 
ing, disclosed  the  fact  that  he  had  no  weap- 
on except  a  small  knife,  found  In  one  of  bis 
pockets. 

While  numerous  errors  were  assigned  In 
appellant's  motion  and  grounds  for  a  new 
trial,  bis  counsel  urge  but  three  of  these  In 
asking  a  reversal  of  the  Judgment  of  con- 
viction, viz.:  That  the  lower  court  erred 
in  permitting  to  be  read  to  the  Jury,  for  the 
purpose  of  discr^Itlng  tbe  witness  Johnson, 
an  affidavit  made  by  blm  shortly  after 
Boule's  death,  purporting  to  contain  a  state- 
ment of  tbe  facts  of  the  homicide,  and  also 
erred  in  allowing  the  commonwealth's  at- 
torney, on  the  cross-examination  of  the  wit- 
ness Johnson,  to  make  Improper  comments  In 
tbe  presence  of  the  Jury  upon  tbe  statements 
of  Johnson  contained  In  the  affidavit  In  ques- 
tion. Finally,  that  tbe  court  further  erred 
In  permitting  counsel  employed  to  assist 
in  tbe  prosecution  to  argue  before  the  Jury 
that  tbe  statements  In  the  affidavit  of  John- 
son might  be  considered  by  them  as  substan- 
tive evidence.  It  Is  Insisted  for  appellant 
that  It  was  improper  to  allow  tbe  affidavit  of 
Johnson  to  be  read  to  the  Jury  after  be  had 
testlfled,  and  that  no  foundation  bad  been 
laid  for  Its  admission  by  reading  it  to  the 
witness,  or  permitting  him  to  see  and  Iden- 
tify it  when  he  was  on  the  witness  stand, 
before  asking  blm  if  be  had  made  the  state- 
ments it  contained  as  to  the  killing  of  Boule. 
In  support  of  their  contention  on  this  point, 
counsel  cite  the  case  of  Hendrlckson  v.  Com- 
monwealth, 64  S.  W.  954,  23  Ky.  Law  Rep. 
1191,  in  which  this  court.  In  passing  on  the 
question  of  tbe  right  of  the  commonwealth 
to  Impeach  a  witness  by  the  Introduction  of 
an  affidavit  previously  made  by  her,  said: 
"Tbe  proper  way  to  Introduce  the  evidence 
was  to  present  tbe  affidavit  to  tbe  witness, 
and  prove  by  ber  that  that  was  the  paper 
she  signed,  and  then  read  it  to  tbe  Jury. 
It  was  not  proper  to  ask  ber  If  tbe  paper  did 
not  contain  such  and  such  statements,  as  the 
paper  was  tbe  best  evidence  of  Its  contents. 
•  •  • "  1  Greenleaf,  Evidence,  j!  463.  We 
adhere  to  the  above  rule  as  to  the  manner 
of  introducing  as  evidence,  for  the  purpose 
of  contradicting  or  Impeaching  a  witness,  a 
writing  executed  by  blm,  and  which  is  com- 
petent for  such  purpose;  but  we  do  not  un- 
derstand that  the  manner  In  which  the  af- 
fidavit of  Johnson  was  gotten  before  tbe  Jury 
in  this  case  was  a  substantial  departure  from 
that  rule.    In  fact  It  was  not 

Tbe  record  does  not,  it  Is  true,  show  that 
tbe  affidavit  of  Johnson  was  read  by  blm 
before  it  was  admitted  as  evidence  by  read- 


ing It  to  the  Jury;  but  it  Is  reasonably  ap- 
parent from  tbe  record  that  It  was  read  to 
him,  and  equally  apparent  that  It  was  In 
tbe  hands  of  counsel  by  whom  be  was  ques- 
tioned as  to  Its  contents,  at  tbe  time  he 
was  questioned.  He  admitted  he  sl^ed  and 
swore  to  tbe  affidavit  and  must  have  seen 
tbe  paper  when  this  admission  was  made, 
for  be  was  asked  by  counsel  if  he  did  not 
subscribe  and  swear  to  "tbat  affidavit"  Tbe 
question  was  obviously  attended  by  tbe  ex- 
hibition to  blm  of  tbe  paper,  and  bis  inspec- 
tion of  It  followed  by  his  ideutlflcation  of 
tbe  Instrument,  all  of  which  is  Inferentlally 
shown  by  bis  affirmative  answer  to  the  ques- 
tion. The  fact  tbat  the  entire  paper  was 
made  known.  If  not  connectedly  read,  to  him 
upon  the  cross-examination,  is  demonstrated 
by  a  comparison  of  tbe  matter  contained  In 
tbe  questions  asked  him  as  to  its  contents 
and  tbe  language  of  tbe  affidavit  as  a  whole — 
that  Instrument  being  copied  in  the  recbrd 
In  full — and  the  further  fact  tbat  the  record 
shows,  after  several  of  the  questions  as  to 
the  contents  of  tbe  affidavit  bad  been  pro- 
pounded, tbe  witness  was  further  asked: 
"Didn't  you  make  tbat  statemebt  I  have 
Just  read  In  that  affidavit?"  Manifestly  the 
questions  were  but  quotations  from  the  affida- 
vit Tbe  circumstances  under  which  the 
affidavit  was  made  were  fully  brought  out 
It  was  written  shortly  after  the  death  of 
Boule,  at  Johnson's  dictation,  and  voluntarily 
Signed  and  sworn  to  by  him  after  It  was 
read  In  bis  bearing.  His  purpose  In  making 
it  was  to  furnish  to  an  insurance  company, 
which  had  insured  Boule's  life,  proof  of  the 
manner  of  bis  death.  In  order  tbat  bis  family 
might  obtain  tbe  amount  of  the  insurance 
due  tbem  on  the  policy  issued  him.  Though 
many  of  the  statements  of  tbe  affidavit  were 
denied  by  Johnson  on  tbe  trial.  It  Is  evi- 
dent from  tbe  testimony  of  those  present 
at  the  time  It  was  executed,  tbat  be  under- 
stood its  contents  and  voluntarily  swor^  to 
the  paper.  In  view  of  all  tbe  facts  presented 
by  tbe  record,  we  are  of  opinion  that  In  al- 
lowing Johnson  to  be  questioned  as  to  the 
contents  of  the  affidavit,  and  in  permitting 
the  reading  of  tbe  affidavit  to  the  Jury,  no 
error  was  committed  by  the  court  to  the 
prejudice  of  tbe  substantial  rights  of  appel- 
lant and  the  Instruction  given  tbe  Jury  as 
to  the  effect  of  this  evidence  enableid  tbem 
to  fully  understand  tbe  sole  purpose  of  Its 
admission.  Tbe  Instruction  was  as  follows: 
"Tbe  court  Instructs  tbe  Jury  tbat  tbe  affida- 
vit of  W.  W.  Johnson,  read  In  evidence  to 
them,  should  not  be  taken  by  tbe  Jury  to 
prove  anything  that  the  defendant  or  the 
deceased  did  or  said,  but  should  only  be  con- 
sidered by  the  Jury  In  determining  what 
weight  If  any,  they  will  give  to  tbe  testi- 
mony of  the  said  Johnson." 

We  discovered  from  tbe  record  that  tbe 
ruling  of  tbe  court  as  to  the  comments  of 
tbe  commonwealth's  attorney,  upon  the  statc»- 
ments  contained  In  the  affidavit  of  Johnson, 
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and  tbe  effect  thereof,  made  while  Johnson 
was  testifying,  was  not  set  np  or  relied  on 
in  the  grounds  and  motion  for  a  new  trial. 
Consequently  we  cannot  consider  the  matter. 
As  to  the  misconduct  of  assistant  counsel 
In  argument  to  the  Jury,  we  also  discover 
that,  although  bis  alleged  improper  state- 
ments seem  to  have  been  objected  to  at  tbe 
time  by  counsel  for  appellant,  the  record 
falls  to  show  that  tbe  trial  Judge  ruled  upon 
the  objection,  or  that  be  was  requested  to 
do  BO,  for  which  reason  we  are  not  permitted 
to  consider  that  matter.  Though  the  evidence 
In  this  case  was  quite  conflicting,  as  some  of 
it  conduced  to  prove  appellant  guilty  of  the 
crime  of  which  he  was  convicted,  it  is  not 
oar  province  to  pass  upon  its  weight  or  suf- 
ficiency, and  being  of  opinion  that  the  Jury 
were  properly  instructed,  and  that  appel- 
lant had  a  fair  and  Impartial  trial,  we  can- 
not interfere  with  the  finding  of  the  Jury. 
Wherefore  the  Judgment  Is  affirmed. 


HEAD  ▼.  PRTOR  &  BUTTON. 
(C!oart  of  Appeals  of  Kentucky.    Sept  19, 1906.) 

U8«  AND  Occupation — Iuplikd  Contract. 

Where  plaintiff  continued  to  occupy  a  por- 
tion of  dofendants'  building  for  storage  pur- 
poses after  notice  that,  so  long  as  plaintiff  per- 
mitted his  property  to  remain  in  the  building, 
defendants  would  not  pay  rent  for  other  prop- 
erty leased  from  defendant,  plaintiff  became 
liable,  in  the  absence  of  an  express  contract, 
to  pay  the  reasonable  valne  of  the  space  so 
occupied  after  such  notice. 

[Ed.  Note.— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Use  and  Occupation,  Sf  1-11.1 

Appeal  from  Circuit  Court,  Oldham  Coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  P.  S.  Head  against  Pryor  ft 
Button.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

D.  H.  French  and  Carroll  &  Yager,  for 
appellant  J.  S.  and  C.  H.  Morris,  for 
appellee  Pryor.  A.  T.  Ladd,  for  appellee 
Button. 


NUNN,  J.  The  appellees  were  the  own- 
ers of  a  large  three-story  building  in  which 
a  woolen  mill  had  been  operated.  The  ma- 
chinery which  had  been  tised  in  the  oper- 
ation of  the  mill  was  owned  by  appellant, 
and  was  permitted  to  remain  in  this  build- 
ing from  January,  1891,  to  June,  1894,  when 
a  part  of  the  machinery  was  moved  and  the 
remainder  was  burned  with  the  building  on 
the  16th  day  of  November,  1894.  Appellant 
owned  a  coalyard  and  office  adjacent  to  tbe 
building  of  appellees,  which  he  rented  to 
them  for  ^.50  per  month.  He  also  held  a 
note  for  $708,  which  was  a  lien  on  their 
lot  and  building.  This  action  was  insti- 
tuted by  appellant  to  enforce  this  lien,  and 
collect  his  rent  claim.  Appellees  answered, 
admitting  the  note,  and  alleged  that  tbe 
greater  part  had  been  paid  by  lumber  sold 
96  S.W.— 30 


and  delivered  to  tbe  appellant.  Tbey  also 
denied  any  indebtedness  to  appellant  on 
account  of  rent,  claiming  that  the  storage 
of  bis  machinery  in  their  building  for  the 
time  mentioned  was  worth  more  than  the 
rent  claimed  by  blm.  Appellant  admitted 
the  storage  of  his  machinery  in  their  build- 
ing, but  draied  any  liability  thereon,  averring 
that  he  never  bad  any  contract  or  agreement 
to  pay  them  anything  therefor.  The  issues 
were  completed,  the  proof  heard,  and  the 
court  set  off  tbe  claim  of  appellees  for  stor- 
age of  machinery  against  appellant's  rent 
claim,  and  gave  appellant  Judgment  on  his 
note  subject  to  the  credits  claimed  by  ap- 
pellees for  lumber  furnished  blm. 

The  appellant  contends  that  the  court  erred 
in  allowing  appellees  their  storage  claim, 
also  in  allowing  them  credit  for  one  item 
of  their  lumber  account,  to  wit,  $50.63,  three 
times,  first,  that  appellees  received  a  credit 
for  it  on  the  settlement  of  another  note, 
which  they  owed  appellant;  second,  they 
received  a  credit  for  it  in  the  item  of  $77.20 
credited  in  the  Judgment;  third,  by  a  speci- 
fic credit  of  it  in  the  Judgment  We  have 
explained  the  evidence  and  find  that  ap- 
pellant failed  to  sustain  bis  claim  that  the 
item  of  $50.63  for  lumber  was  credited  on 
the  settlement  of  the  old  note,  but  we  are 
convinced  that  the  item  of  credit  in  the 
Judgment  to  wit,  $77.20,  Included  the  item 
of  $50.63,  and  tbe  court  erred  In  also  giving 
a  special  credit  to  that  sum.  It  also  appears 
that  the  credit  of  $77.20  should  have  been 
$97.20.  The  error  against  the  appellant 
amounts  to  $30.63.  The  appellant  in  effect, 
concedes  that  bis  machinery  stored  in  the 
building  of  appellees  filled  the  third  and  a 
considerable  part  of  tbe  second  story  and 
shedroom  adjoining  the  first  floor,  and  did 
not  controvert  the  proof  of  appellees  that 
the  use  of  appellees'  building  for  the  storage 
of  his  property  was  worth  as  much  or  more 
than  tbe  rent  of  tbe  coalyard  and  office 
belonging  to  appellant,  but  based  his  defense 
upon  the  proposition  that  he  bad  never 
contracted  or  agreed  to  pay  appellees  any- 
thing for  the  storage  of  his  property. 

It  is  true  that  there  was  no  proof  intro- 
duced showing  an  express  contract  or  agree- 
ment on  the  part  of  appellant  to  pay  for  this 
storage  of  his  property,  but  the  appellee 
Button  and  his  son  testified  that  often  they 
needed  the  use  of  the  space  occupied  by 
appellant's  property  to  store  appellee's  lum- 
ber, and  frequently  Informed  appellant  that, 
so  long  as  he  permitted  his  property  to 
remain  in  the  building,  they  would  not  pay 
him  any  rent  for  the  use  of  his  coalyard 
and  office;  that  the  use  of  appellees'  rooms 
for  such  storage  was  worth  more  than  the 
rent  of  the  yard  and  office;  that  In  each 
Instance  the  appellant  would  answer  that 
be  would  take  his  machinery  out  of  the 
building  in  a  few  days  or  as  soon  as  be 
could.  Tbe  appellant  states  that  qo  such 
convei'satlon   occurred   or  that  he   bad   no 
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recollection  of  such  Btatements  or  conreraa- 
tlons.  It  appears  to  us  that  It  would  be 
Inequitable  to  require  appellees  to  pay  rent 
for  property  when  appellant  bad  the  use 
of  their  property  at  the  same  time,  which 
was  of  equal  or  greater  value  than  his, 
especially  after  he  had  notice  that  they 
needed  the  space  occupied  by  his  machinery. 
In  such  case,  In  the  absence  of  an  express 
agreement,  the  law  would  imply  a  promise 
to  pay  a  reasonable  price  for  the  use  of  the 
space  after  such  notice.  In  our  opinion  the 
court  did  not  err  in  setting  off  the  one  claim 
for  rent  against  the  other.  The  appellees 
concede  another  error  of  $15.91,  a  mistake 
made  in  drawing  the  Judgment  This  added 
to  the  amount  of  the  error  above,  $30.63, 
makes  $^.64  total  error  committed  against 
the  appellant 

For  this  reason,  the  Judgment  is  reversed 
and  remanded,  with  direction  to  enter  a 
Judgment  In  accordance  with  this  opinion. 


COMMONWEALTH  v.  AMBEICAN  TOBAC- 
CO CO. 
(Court  of  Appeals  of  Kentacky.    Sept  21,  1906.) 

1.  Taxation— AssEBSUERT  —  JtrBiBoicnoN  or 

COUBTS. 

That  assessing  officers  assessed  property  too 
low,  is  no  ground  for  relief  by  the  courts  in 
a  proceeding  by  the  state  to  assess  omitted 
property,  their  supervisory  jurisdiction  being 
limited  to  cases  of  omission  to  list  property  at 
all. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  46, 
Cent  Dig.  Taxation,  S{  766,  709,  831-834.] 

2.  EviDENCK  —  Pabol    Evioenoe    ArrscTiNa 
Writings— AssEsaifERT  Lists. 

In  a  proceeding  by  the  commonwealth  to 
assess  omitted  property,  where  the  assessment 
lists  are  silent  as  to  the  property  to  which  they 
refer,  parol  proof  may  be  heard  to  show  what 
property  was  intended. 

Appeal  from  Circhit  Court  Daviess  County. 

"Not  to  be  officially  reported." 

Proceedings  by  the  commonwealth  against 
the  American  Tobacco  Company  to  assess 
omitted  property  for  taxation.  From  a  Judg- 
ment dismissing  the  proceeding,  the  common- 
wealth appeals.    Affirmed. 

X  R.  Hays  and  E.  H.  Brown,  for  the  Com- 
monwealtli.    J.  D.  Atchison,  for  appellee. 

HOBSON,  C.  J.  Appellant  instituted  this 
proceeding  against  appellee  in  the  Daviess 
county  court  to  assess  against  it  as  omitted 
property  tobacco  of  value  $800,000  for  each 
of  the  years  1900,  1901,  1902,  1903,  and  1904. 
The  county  court  dismissed  the  proceeding, 
an  appeal  was  taken  to  the  circuit  court 
where  the  Judgment  of  the  county  court  was 
concurred  in,  and  from  this  judgment  the  ap- 
peal before  us  Is  prosecuted. 

It  appears  from  the  proof  that  the  appel- 
lee bad  tobacco  in  Daviess  county  subject 
to  assessment  as  follows: 


1900 6,891  hogsheads 

1901 4,077 

1902 6,782  " 

1903 6,086  " 

1904 8,666  " 

It  also  appears  that  it  listed  this  tobacco 
for  taxation  in  its  return  to  the  assessor  as 

follows: 


.4107,830 
.  101,925 
.  125.400 
.  150,900 
.   163,320 


1900 Miscellany 

1901 Value  of  Tobacco. . . 

1902 "   "   " 

1903 "   "    " 

1904 "   "    "... 

The  proof  for  the  appellant  heard  on  the 
trial  tended  to  show  that  the  tobacco  was 
in  fact  of  value  as  follows: 

1900 ?300,00O 

1901 200,000 

1902 300,000 

1903 300,000 

1904 500,000 

The  proof  for  appellee  tended  to  show  that 
the  value  of  the  tobacco  was  approximately 
what  It  was  listed  at  The  county  court  and 
the  circuit  court  both  held  that  the  property 
had  been  listed  for  taxation,  that  nothing 
had  been  omitted,  and  if  an  error  had  beea 
made  In  valuing  It  this  error  could  not  be 
corrected  in  a  proceeding  to  list  omitted 
property.  It  has  often  been  held  that  the 
fact  that  assessing  officers  assess  property 
too  low  Is  no  grotmd  for  relief  In  a  proceed- 
ing such  as  this,  as  the  court  has  no  super- 
visory jurisdiction  on  assessments  which 
have  been  examined  and  approved  by  the 
boards  provided  by  law.  Muir  v.  Com.,  14 
Ky.  Law  Rep.  478;  Com.  v.  Coffee,  12  Ky. 
Law  Rep.  717.  It  is  only  where  the  ques- 
tion is  not  one  of  valuation,  but  of  omission 
to  list  at  all,  that  the  court  may  take  Juris- 
diction In  a  case  like  this.  Butler  v.  Wat- 
kins,  27  8.  W.  995,  16  Ky.  Law  Rep.  305; 
Coulter  V.  Bridge  Co.,  114  Ky.  42,  70  S.  W. 
29;  Chicago,  etc,  R.  R.  Co.  v.  Com.,  115  Ky. 
278,  72  S.  W.  1119;  ClUzens'  Nat  Bank  v. 
Com.,  80  S.  W.  479,  25  Ky.  Law  Rep.  2254. 
The  case  of  Bell  v.  Lexington,  85  Sl  W. 
;1081,  27  Ky.  Law  Rep.  591,  rests  on  the 
ground  that  there  the  property  had  been  omit- 
ted. The  law  presumes  the  officer  did  bis 
duty.  The  burden  is  on  those  complaining 
to  show  that  the  taxpayer  omitted  property 
subject  to  assessment  We  must  give  some 
force  to  the  finding  of  the  county  court  which 
has  been  approved  by  the  circuit  court ;  and 
on  the  whole  record  we  have  reached  the 
conclusion  that  we  should  not  disturb  the 
Judgment  on  the  facts  that  no  property  was 
omitted  from  assessment  If,  in  the  lists, 
appellee  had  specified  the  number  of  hogs- 
heads in  giving  the  value  of  the  tobacco 
listed,  there  would  be  no  doubt  about  this. 
But  where  a  writing  is  silent  as  to  the  prop- 
erty to  which  it  refers,  parol  proof  may  be 
heard  to  show  what  property  was  Intended. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


Ky.) 


ILLINOIS  CENT.  E.  CO.  v.  COMMONWEALTH. 


467 


ILUNOIS  CENT.  R.  CO.  T.  COMMON- 
WEALTH. 
(Coart  of  Appeals  of  Kentucky.    Sept.  25, 1906.) 
NuiBANCB— Public  Ntjisancb — Obiminal  Rs- 

BPON8IBII,ITY— OBSTEUCTING  A  STBEB'T— BVI- 

DBHCB— Sufficiency. 

A  railway  company  maintained  and  operat- 
ed night  and  day,  for  about  five  months,  a  sta- 
tionary engine,  located  either  on  a  part  of  the 
street  or  on  lands  owned  and  controlled  by  an 
abotting  owner  near  the  street.  Horses  driven 
on  the  street  were  frightened  by  the  noise  and 
■team  of  the  engine.  The  abutting  landowner 
bad  not  given  the  company  any  right  to  main- 
tain the  engine  on  the  abutting  land.  Beld 
to  support  a  verdict  of  conviction  for  main- 
taining  a   public  nuisance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Nuisances,  S{  143-149.] 

Appeal  from  Circuit  Conrt,  Grayson 
County. 

"Not  to  be  officially  reported." 

Tile  Illinois  Central  Railroad  Company 
waa  convicted  of  a  nuisance,  and  it  appeals. 
Affirmed. 

Trabne,  Doolan  A;  Cox,  3.  S.  Wortbam  and 
3.  M.  Dickinson,  for  appellant.  J.  R.  Lay- 
man, N.  B.  Hays,  Atty.  Gen.,  and  C.  H.  Mor- 
ris, for  tbe  Commonwealtb. 

CARROLL,  C.  71ie  appellant  was  Indict- 
ed for  maintaining  a  common  public  nui- 
sance by  unlawfully,  willfully,  knowingly, 
continuously,  and  for  a  long  and  unneces- 
sary and  unreasonable  length  of  time,  suf- 
fering and  permitting,  maintaining  and  oper- 
ating a  stationary  engine  In  tbe  blgbway  or 
tbe  street  of  Spring  Lldc,  an  incorporated 
town  of  tbe  sixth  class,  and  for  piling  coal 
in  tbe  street,  thereby  obstructing,  hindering, 
and  delaying  the  people  in  the  use  of  said 
street  and  frightening  their  horses. 

It  appears  from  tbe  evidence  that  about 
November,  1904,  tbe  appellant,  for  the  pur- 
pose of  obtaining  a  tem[>orary  supply  of 
water,  erected  a  water  tank  on  tbe  bank  of 
Caney  creek  and  an  engine  nearby  that  was 
used  In  pumping  water  from  tbe  creek  into 
the  tank.  This  engine  was  operated  nlgbt 
and  day  for  probably  five  months.  The  street 
or  road  at  the  XMint  where  tbe  engine  was 
situated  runs  along  the  bank  of  tbe  creek. 
Tbe  record  does  not  show  with  certainty 
when  tbe  road  or  street  was  opened  or  its 
exact  width.  This  omission  may  be  accoimt- 
ed  for  by  tbe  fact  that  tbe  courthouse  con- 
taining all  tbe  county  records  was  destroy- 
ed by  the  fire  some  8  or  10  years  ago.  There 
is,  however,  no  question  that  at  this  point 
tbere  was  a  public  thoroughfare.  Whether 
tbe  engine  of  appellant  was  located  in  tbe 
line  of  tbe  road  or  immediately  on  tbe  side 
of  it,  the  evidence  leaves  us  In  some  doubt; 
but  tbe  court  instructed  the  Jury  that  tbey 
could  not  find  tbe  appellant  guilty  unless 
tbey  believed  from  the  evidence  beyond  a 
reasonable  doubt  that  tbe  engine  was  lo- 
cated in  or  upon  tbe  road,  or,  if  not  in  or 
on  the  road,  that  its  location  near  tbe  road 
would  not  of  itself  constitute  a  nuisance  un- 


less tbey  believed  from  tbe  evidence  that  it 
became  a  nuisance  in  tbe  obstruction  of 
travel  by  reason  of  tbe  continuous  and  im- 
reasonable  use  thereof.  Tbere  was  also  evi- 
dence tending  to  show  that  appellant  piled 
coal,  tliat  It  used  in  connection  with  tbe 
engine;  in  and  upon  tbe  road  and  permitted 
it  to  remain  tbere  for  a  considerable  length 
of  time,  and  the  question  as  to  whether  or 
not  this  was  a  nuisance  was  also  submitted 
by  appropriate  Instructions  to  tbe  Jury. 
Whether  tbe  engine  was  situated  directly  In 
the  road  or  immediately  by  tbe  side  of  It, 
tbere  is  ample  evidence  In  tbe  record  show- 
ing that  horses  driven  and  ridden  by  were 
badly  frightened  by  tbe  noise  and  steam  of 
the  engine.  It  Is  also  plain  that  the  engine 
was  not  situated  on  land  owned,  leased, 
or  controlled  by  appellant  Tbe  land  upon 
wblcb  tbe  engine  was  located  was  either 
a  part  of  tbe  street  or  was  owned  by  Wal- 
lace, an  adjoining  landowner.  So  that  It  Is 
not  necessary  to  determine  in  this  case 
whether  or  not  it  Is  a  nuisance  for  a  per- 
son to  erect  on  premises  owned  or  controlled 
by  blm  adjacent  to  a  public  blgbway  ma- 
chinery or  other  objects  calculated  to  fright- 
en horses  passing  on  tbe  blgbway.  It  is, 
however,  actionable  nuisance  for  a  person 
to  erect  on  land  not  owned  or  controlled  by 
blm,  on  wblcb  be  has  no  legal  right  to  en- 
ter, immediately  adjacent  to  a  traveled  high- 
way, machinery  or  objects  that  are  calculat- 
ed to,  and  that  do,  frighten  horses.  RoI>er- 
son  on  Criminal  Law,  vol.  12,  $  634;  Wood 
on  Nuisance,  p.  74.  Wherefore  the  instruc- 
tion that  If  the  Jury  believed  from  tbe  evi- 
dence that  tbe  engrine  was  not  located  In  or 
on  the  road,  but  so  near  the  blgbway  as  to 
frighten  horses,  was,  under  the  facts  of  this 
case,  entirely  proper,  as.  If  the  engine  was 
not  in  tbe  street,  it  was  Immediately  by  tbe 
side  of  It 

We  do  not  find  in  the  record  any  error 
authorizing  us  to  reverse  tbe  Judgment  of  tbe 
lower  court  and  it  Is  affirmed. 


ILLINOIS  CENT.  R.   CO.  v.  COMMON- 
WEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  25,  1906.) 

1.  NuisANCB— Public  Nuibanob— Indictment 
—Sufficiency. 

An  Indictment  for  a  nuisance,  created  by 
a  railroad  company  sutFering  water  to  flow 
from  a  water  tank  onto  a  street  and  there  be- 
come Ice,  which  alleges  that  the  ice  was  an 
obstmctlon  "in  and  on  the  street  of  S.,  a 
town  of  the  sixth  class,"  shows  that  the  town 
was  incorporated,  as  the  statute  divides  all 
towns  and  cities  into  classes,  and  all  towns  and 
cities  in  the  same  class  are  governed  by  the  gen- 
eral law  applicable  to  that  class. 

2.  Saub. 

An  indictment  for  a  nuisance,  created  by 
a  railroad  company  suffering  water  to  flow 
from  a  water  tank  onto  a  street  and  there  be- 
come ice,  which  alleges  that  it  nnlawfuUy,  nn- 
reasonably,  unnecessarily  maintained  and  snf- 
fered  tbe  nuisance  to  continue,  sufficiently  al- 
leges that  the  ice  was  permitted  to  remain  in 
the  street  for  an  unreasonable  period. 
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3.  Saub. 

▲n  indictment  for  a.  nnlsance,  created  by  a 
railroad  obstructing  a  street  by  suffering  water 
to  flow  thereon  and  form  ice,  which  alleges 
that  the  ice  obstructed  those  using  the  street, 
and  prevented  their  free  passage  thereon,  to 
the  common  nuisance  of  all  citizens  of  the  state, 
is  not  insufficient  for  failing  to  charge  that 
the  obstruction  was  to  the  common  nuisance 
of  all  persona  passing  and  repassing,  and  liav- 
ing  the  right  to  pass  and  repass. 

[Ed.  Note. — For  cases  in  point,  see  toI.  37, 
Cent.  Dig.  Nuisance,  I  209.] 

4.  Municipal  Corpobations  —  Obstbuctior 
OF  Stbeets— Creation  of  Nuisancb— Evi- 
dence—SomciENcY. 

A  railway  erected  a  tank  on  the  side  of  a 
street.  During  cold  weatlier  water  le.iked  from 
the  tank  and  formed  a  cake  of  ice  extending  en- 
tirely across  the  street.  The  ice  was  several 
feet  in  width  and  sloped  from  a  depth  of  three 
or  four  feet  at  the  tank  to  five  or  six  inches 
on  the  opposite  side  of  the  street.  The  ice  was 
permitted  to  remain  on  the  street  for  at  least 
three  days,  during  which  time  it  was  an  obstruc- 
tion to  public  travel.  Held,  that  the  obstruc- 
tion was  a  nuisance,  for  which  the  railway  was 
criminally   liable. 

(Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Municipal  Corporations,  g   1493.] 

5.  Same — Punishment— Excessive  Pine. 

A  fine  of  $200,  imposed  by  the  jury  on 
tl>e  railroad  for  maintaining  such  a  nui;iance, 
is  not  excessive. 

6.  Same— Instructions. 

On  a  trial  charging  a  railway  company  for 
maintaining  a  nuisance,  occasioned  by  it  ob- 
structing a  street,  in  consequence  of  permitting 
water  to  escape  from  a  water  tank  and  flowing 
on  the  street,  there  becoming  ice,  an  instruc- 
tion that  the  company  was  not  guilty  unless 
it  willfully,  knowingly,  and  unreasonably  suf- 
fered water  to  escape  from  its  tank  and  freeze 
on  the  street,  in  such  quantities  as  to  obstruct 
the  street  and  interfere  with  travel,  and  permit- 
ted the  same  to  remain  on  the  street  for  an 
unreasonable  length  of  time,  properly  presented 
the  issues  to  the  jury. 

7.  Criminal    Law  — Vebdict  — Conclusivb- 

NEB8. 

The  court  on  appeal  is  not  authorized  to 
reverse  a  judgn^cnt  in  a  criminal  case  where 
there  la  any  evidence  to  sustain  it. 

Appeal  from  Circuit  Court,  Grayson  Couii' 
ty. 

"Not  to  be  officially  reported." 

Tbe  Illinois  Central  Railroad  Company  was 
convicted  for  maintaining  a  nuisance,  and  It 
appeals.    Affirmed. 

Trabue,  Doolan  &  Cox,  3.  8.  Wortbam, 
and  J.  M.  Dickinson,  for  appellant  J.  R. 
Layman,  N.  B.  Hays,  Atty.  Gen.,  and  C.  H. 
Morris,  for  tbe  Commouwealtb. 

CARROLL,  O.  Tbe  appellant  prosecutes 
this  appeal  from  a  Judgment  Imposing  a  fine 
of  $200  upon  It  for  an  alleged  nuisance  com- 
mitted by  operating  a  large  stationary  water 
tank  near  the  street  of  tbe  tovm  of  Spring 
Lick  and  suffering  water  to  escape  there- 
from and  flow  upon  tbe  street  and  there 
freeze  and  become  dangerous  to  persons  trav- 
eling tbe  street 

Several  errors  are  relied  upon  for  reversal, 
nnd  we  will  notice  tbem  In  tbe  order  in  wblcb 
tbey  have  been  presented  In  tbe  brief  of 
counsel. 


It  is  urged  that  tbe  indictment  Is  defective 
because  it  failed  to  allege  that  Spring  Lick 
was  an  Incorporated  town,  and  insists  that  it 
was  entitled  to  know  from  tbe  indictment 
whether  tbe  offense  was  committed  wltbln 
tbe  town  by  obstructing  one  of  tbe  streets  or 
without  the  town  by  obstructing  tbe  public 
road  which  was  a  continuation  of  the  street 
We  think,  however,  that  tbe  allegation  of 
tbe  indictment  that  the  obstruction  was  "in 
and  on  tbe  street  of  Spring  Lick,  a  town  of 
tbe  sixth  class,"  was  a  sufficient  averment  to 
show  that  Spring  Lick  was  an  incorporated 
town.  The  statute  has  divided  all  of  the 
towns  and  cities  of  the  state  Into  classes, 
and  all  the  towns  and  cities  In  tbe  same  clasa 
are  governed  by  the  general  laws  applicable 
to  the  class  In  which  the  town  or  city  is  sit- 
uated. There  are  no  special  or  local  acts  of 
incorporation,  and  an  avertment  that  a  city 
or  town  belongs  to  a  designated  class  Is  a 
sufficient  averment  that  it  is  an  Incorporated 
town. 

It  Is  also  argued  that  the  Indictment  falls 
to  allege  that  the  ice  was  permitted  or  suf- 
fered to  remain  in  the  highway  for  an  un- 
reasonable or  unnecessary  period  of  time. 
The  Indictment  charges  that  appellant  "did 
unlawfully,  willfully,  knowingly,  unreasona- 
bly, unnecessarily,  and  for  a  long  period  of 
time,  operate,  main  tain,  and  suffer"  the  nui- 
sance to  continue.  So  that  this  contention  is 
not  well  founded. 

It  Is  further  said  that  the  Indictment  falls 
to  charge  that  this  obstruction  was  to  the 
common  nuisance  of  all  persons  passing  and 
repassing  and  having  tbe  right  to  pass  and 
repass.  It  Is  alleged  in  tbe  Indictment  that 
the  obstruction  "did  thereby  binder,  delay, 
and  obstruct  those  using  said  road  and  pre- 
vent their  free  passage  thereon,  and  to  tbe 
common  nuisance  of  all  good  citizens  of  Ken- 
tucky," and  comes  up  in  this  respect  to  tbe 
rule  announced  by  this  court  in  Common- 
wealth V.  Bnrlgbt,  98  Ky.  635,  33  S.  W.  IIIL 
In  that  case  objection  was  made  to  the  In- 
dictment because  It  did  not  contain  tbe 
words  "to  tbe  common  nuiiiance  of  all  good 
citizens  of  the  commonwealth  residing  in  tbe 
neighborhood  or  passing  by"  or  other -words 
of  similar  import,  and  tbe  court  held  tliat  as 
tbe  acts  stated  in  tbe  indictment  in  them- 
selves constituted  a  nuisance,  and  tbey  were 
set  out  in  the  manner  and  with  the  degree 
of  certainty  required  by  the  Code,  that  the 
omission  of  tbe  words  quoted  did  not  render 
tbe  Indictment  defective.  In  other  words, 
where  tbe  thing  complained  of  is  a  nuisance 
per  se,  it  Is  not  essential  that  tbe  indictment 
shall  conclude  "to  the  common  nuisance  of 
all  good  citizens  of  the  commonwealth";  but 
as  ruled  In  Commonwealth  t.  T.  J.  Meglbben 
Co.,  101  Ky.  195,  40  S.  W.  604,  where  tbe  nui- 
sance complained  of  grows  out  of  the  negli- 
gence and  unlawful  conduct  of  a  lawful  oc- 
cupation or  business  that  is  not  in  and  of 
itself  a  nuisance,  then  it  is  necessary  that 
"there  should  either  be  a  conclusion  'to  tbe 
common  nuisance  of  all  persons  there  Uviag 
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and  abiding*  or,  'all  persons  passing  and  re- 
passing' and  having  tbe  rigbt  to  pass,'  or 
else  tbat  tbe  indictment  Itself  should  hare 
shown  proximity  to  human  habitation  or  high- 
-ways,  and  the  use  of  the  streams  wliicb 
would  be  damaged  by  their  xiollntlon."  To 
obstract  a  public  road  or  street  in  the  manner 
described  in  the  indictment  in  this  prosecution 
is  a  nuisance  per  se.  Cincinnati  B.  Co.  y. 
Commonwealth,  80  Ky.  137.  It  seems  that 
•t  the  time  of  the  nuisance  complained  of  the 
town  of  Spring  Lick  bad  neither  officers  nor 
ordinances. 

Tbe  evidence  shows  that  appellant  erected 
a  large  water  tank  on  the  side  of  a  street 
and  tbat  during  the  cold  weather  in  January, 
1906,  tbe  water  leaked  from  or  ran  over  tbe 
tank  and  formed  a  large  cake  of  Ice  that  ex- 
tended entirely  across  the  street,  being  several 
feet  in  width,  and  sloping  from  a  depth  of 
three  or  four  feet  at  the  tank  to  five  or  six  in- 
ches on  the  opposite  side  of  the  street,  and  that 
this  large  cake  of  ice  was  permitted  to  remain 
on  the  street  for  at  least  three  days,  during 
-whieb  time  It  was  an  obstruction  to  public 
travel  on  the  street  It  cannot  be  doubted 
tbat  this  obstruction  of  tbe  street  was  a  nui- 
sance for  which  the  appellant  was  liable  in 
damages  under  this  Indictment  The  amount 
«f  the  fine  imposed  by  the  Jury  trying  the 
case  is  perhaps  larger  than  tbe  facts  war- 
ranted, but  we  are  not  prepared  to  say  that 
It  Is  so  excessive  or  unreasonable  as  to  au- 
thorize ns  to  reverse  the  Judgment  for  this 
cause.  Under  tbe  law  the  jury  are  authoriz- 
ed to  impose  any  fine  in  their  discretion; 
and  whilst  this  court  would  not  hesitate  to 
interfere  if  the  fine  imposed  was  so  large  as 
to  appear  at  first  blush  to  have  been  the  re- 
sult of  prejudice  or  passion  on  the  part  of  tbe 
Jury,  we  cannot  say  under  the  facts  of  this 
case  tbat  a  fine  of  $200  for  tbe  obstruction  of 
a  much-traveled  street  in  a  town  Indicates 
tbat  tbe  Jury  were  influenced  in  fixing  the 
fine  by  either  passion  or  prejudice.  The  com- 
pany in  the  construction  or  operation  of  its 
tank  was  clearly'  guilty  of  negligence  in  per- 
mitting the  water  to  escape  therefrom  in 
such  quantities  as  to  permit  this  large  cake 
of  Ice  to  form  across  the  highway. 

Tbe  instructions  informed  tbe  Jury  tbat 
they  could  not  find  the  defendant  guilty  un- 
less they  believed  that  the  appellant  wllifully, 
knowingly,  and  unreasonably  suffered  and 
permitted  tbe  water  to  escape  from  its  tank 
and  freeze  upon  the  street  in  such  quantities 
as  to  obstruct  the  street  and  interfere  with 
travel  thereon,  nor  unless  it  permitted  same 
to  be  and  remain  in  and  on  tbe  street  for  an 
unreasonable  length  of  time.  These  instruc- 
tions presented  fairly  to  the  Jury  tbe  only 
Issue  In  tbe  case.  This  court,  as  has  been 
frequently  held,  is  not  authorized  to  reverse 
a  Judgment  in  a  criminal  case  when  there  is 
any  evidence  to  sustain  it 

We  do  not  find  in  the  record  any  errors 
prejudicial  to  the  substantial  rights  of  the  ap- 
pellant, and  tbe  Judgment  Is  affirmed. 


OVERTON  et  al,  v.  OVERTON  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept  21, 1006.) 

1.  Bastards— Capacity  to  Inherit. 

Under  Gen.  St  c.  31,  §  5,  providing  that  a 
bastard  shall  be  capable  of  inheriting  and  trans- 
mitting any  inheritance  on  tbe  part  of,  or  to 
the  mother,  and  bastards  of  the  same  mother 
shall  be  capable  of  inheriting  and  transmitting 
an  inheritance  on  the  part  of  each  other,  as  if 
snch  bastards  were  born  in  lawful  wedlock,  a 
bastard  may  not  inherit  from  his  legitimate 
half-brother,  their  mother  having  predeceased 
him. 

[EM.  Note. — For  cases  In  point  see  vol.  0, 
Cent  Dig.  Bastards,  gg  250-255.] 

Z  Paeties— Onb  SiriHO  on  Behau  or  Aix 
Interested. 

Under  Civ.  Code  Frac.  8  25,  providing  that 
if  the  question  involve  a  common  interest  of 
many,  one  may  sue  for  the  beiofit  of  all,  the 
one  suing  having  no  interest  may  not  prosecute 
the  action  for  others  interested,  but  not  named 
as  parties,  thongh  tbe  action  purports  to  be  on 
behalf  of  the  one  suing  and  all  others  interested. 

3.  QrriETiNo  Title  —  Clouds  —  Evidence  of 
Heirship. 

Evidence  In  an  action  to  remove  a  cloud  on 
.  title  held  to  show  that  the  patentee  of  land,  title 
from  whom,  through  a  deed  from  his  son,  exe- 
cuted after  his  death,  was  claimed  by  defend- 
ants, left  no  child  surviving  him. 

4.  WrLLS—PaoBATE— Effect  or  Judgvert  on 
Appeax. 

The  judgment  of  the  circuit  court  on  ap- 
peal under  Ky.  St.  1903,  §  4850,  from  the  judg- 
ment of  a  county  court,  admitting  to  probate, 
under  section  4854,  a  will  devising  real  estate  in 
the  state,  and  probated  in  the  chancery  court 
of  H.  county  in  another  state,  which  adjudges 
that  the  decree  of  the  H.  chancery  court  offered 
as  a  supplied  last  will,  has  neither  been  proven 
nor  probated,  so  as  to  be  a  valid  will  of  real 
estate,  and  that,  therefore,  the  probate  of  the  al- 
leged last  will  by  the  county  court  be,  and  the 
same  is,  set  aside  and  held  for  naupht,  leaves  the 
will  as  if  it  had  not  been  probated  in  the  coun- 
ty court  so  that  title  to  land  in  the  state  cannot 
be  claimed  under  it 

5.  Adverse  Possesston— Continuitt. 

There  is  not  such  continuity  as  will  give 
title  by  adverse  possession  where  persons  live 
on  and  cultivate,  at  different  times  and  for  short 
periods  only,  small  portions  of  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Oent  Dig.  Adverse  Possesssion,  §§  226-231.] 

6.  Samb— PATiNa  Taxes. 

The  mere  payment  of  taxes  will  not  give 
title  by  adverse  possession. 

[Ed.  Note. — ^For  cases  in  point,  see  vol,  1, 
Cent  Dig.  Adverse  Possession,  §g  504-516.] 

Appeal  from  Circuit  Court,  Harlan  County. 
"To  be  ofBcIally  reported."  ' 

Action  by  John  T.  Overton  and  otberb 
against  Joseph  Overton  and  others,  to  re- 
move cloud  on  title.  Judgment  for  plaln- 
tiffs.  Defendants  appeal.  Reversed  with 
directions. 

H.  G.  Clay,  Isbam  O.  Leabow,  and  H.  F. 
Coleman,  for  appellants.  W.  F.  Hall  and 
Greene  &  Van  Winkle,  for  appellees. 

CARROLL,  C.  This  action  Involves  tbe  ti- 
tle to  4,000  acres  of  land  in  Harlan  county. 
The  controversy  between  appellants  and  ap- 
pellees concerning  its  ownership,  grows  out 
of  tbe  following  state  of  facts:    In   1B45 
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there  was  Issued  to  John  Taylor  a  patent  for 
this  land,  and  In  1874  he  died  In  the  state 
of  Tennessee,  the  owner  of  the  land.  Dur- 
ing the  period  of  his  ownership,  the  land 
was  considered  of  trifling  value,  and  it  does 
not  appear  that  any  person  was  In  actual 
possession  of  It,  or  exercised  any  particular 
acts  of  ownership  over  It,  but  In  1888,  Joe 
Overton,  one  of  the  appellants,  for  the  re- 
cited consideration  of  $1,050  in  cash,  pro- 
cured one,  William  Taylor,  to  make  him  a 
deed  to  this  land.  This  deed  was  recorded 
in  Harlan  county  soon  after  Its  execution, 
and  shortly  thereafter  Overton  undertook  to 
place  tenants  in  possession  of  the  land  and 
paid  taxes  on  it  from  the  time  of  bis  pur- 
chase until  the  institution  of  this  action. 
The  deed  to  Overton  does  not  state  what 
relation,  If  any,  the  grantor,  William  Tay- 
lor, was  to  John  Taylor,  the  patentee,  nor 
does  it  disclose  how  or  under  what  claim 
of  title  the  grantor  was  the  owner  of  the 
land;  but  It  is  the  contention  of  Overton 
that  William  Taylor  was  the  only  child  and 
heir  at  law  of  John  Taylor,  the  patentee,  and 
that  upon  the  death  of  John  Taylor,  William 
Taylor,  as  his  heir.  Inherited  this  tract  of 
land,  and,  therefore,  bad  the  right  to  convey 
it  to  him.  In  1897,  Elizabeth  Berry,  brought 
a  suit  In  the  chancery  court  of  Hancock 
county,  Tenn. — the  county  In  which .  John 
Taylor  died — setting  up  that  about  1872  he 
made  a  will  devising  all  of  his  property,  in- 
cluding his  lands  in  Kentucky,  to  her;  that 
the  will  was  dniy  executed  and  was  placed 
In  the  bands  of  N.  B.  Overton,  for  the  pur- 
pose of  preserving  it  until  the  death  of  the 
testator,  when  It  was  to  be  probated;  that 
the  will  had  never  been  probated,  and  was 
either  lost  or  destroyed;  that  she  learned 
that  a  William  Taylor  was  asserting  title  to 
the  land  as  the  son  of  John  Taylor;  and  she 
prayed  that  the  court  establish  the  will  of 
John  Taylor  and  certify  the  same  to  tbe 
county  court  of  Hancock  county,  Tenn.,  for 
probate,  and  asked  for  a  warning  order 
against  William  Taylor,  whose  residence 
was  alleged  to  be  unknown,  as  well  as 
against  any  other  heirs  of  John  Taylor.  In 
due  time  an  order  was  made  In  the  chancery 
court,  under  the  Tennessee  practice,  taking 
for  confessed  the  allegations  of  the  petition ; 
but  soon  afterwards  Joseph  Overton  filed 
his  petition  In  the  case,  averring  that  he  was 
the  owner  of  the  land  by  virtue  of  his  pur- 
chase of  it  from  William  Taylor,  in  1888, 
and  he  asked  that  the  Judgment  by  default 
be  set  aside,  and  he  be  allowed  to  file  his 
answer  and  assert  his  title  to  the  land  In 
Kentucky.  This  was  permitted  by  the  court, 
and  his  answer  filed,  denying  that  any  will 
was  made,  or  that  if  one  was  made,  Taylor 
was  incompetent  at  the  time  of  its  execu- 
tion. He  set  up  his  purchase  of  the  land 
from  Taylor,  averred  that  he  had  been  in 
possession  of  it  under  his  purchase  from 
the  date  thereof,  and  asked  that  the  petition 
of  Elizabeth  Berry  be  dismissed.    The  depo- 


sitions of  several  witnesses  were  taken  In 
this  proceeding,  and  in  October,  1897,  an 
agreed  Judgment  was  entered  in  the  action,  es- 
tablishing as  the  will  of  John  Taylor  a  paper 
devising  to  Elizabeth  Berry  all  of  his  estate. 
When  this  agreed  Judgment  was  entered, 
Overton,  Mrs.  Berry  and  her  attorneys,  exe- 
cuted to  each  other  deeds,  under  which  there 
was  conveyed  to  Overton  about  two-thirds 
of  tbiB  land,  and  to  Mrs.  Berry  and  her  at- 
torneys, the  remainder  of  It.  These  deeds 
were  put  to  record  In  Harlan  county,  and  a 
copy  of  the  will,  established  by  the  chancery 
court  of  Tennessee^  and  admitted  to  probate 
in  the  county  court  of  that  county,  was  pre- 
sented for  probate  before  the  county  Judge 
of  Harlan  county,  and  In  February,  1898,  an 
order  was  made  by  the  Harlan  county  court 
setting  out.  In  substance,  that  the  paper  of- 
fered for  probate  as  the  last  will  of  John 
Taylor,  was  duly  and  properly  certified  and 
proven  to  have  been  executed  in  such  a  way 
as  to  be  a  valid  will  of  lands  In  this  com- 
monwealth, and  the  copy  was  admitted  int 
probate,  and  ordered  to  be  recorded  as  a 
valid  will  of  real  estate  in  this  common- 
wealth. In  June,  1900,  the  appellees  in  this 
appeal  In  behalf  of  themselves  and  tbe  other 
heirs  at  law  of  John  Taylor,  appealed  to 
the  Harlan  circuit  court  from  the  order  of 
the  county  court,  admitting  to  probate  the 
paper  offered  as  the  last  will  of  John  Tay- 
lor. In  the  written  statement  filed  by  them, 
they  charge  that  John  Taylor  died  intestate; 
that  he  did  not  leave  any  child  or  chlldrea. 
or  any  direct  descendants;  that  the  appel- 
lants were  his  heirs  at  law,  as  the  descend- 
ants of  his  brothers  and  sisters  and  his  half- 
brothers  and  half-sister,  and  they  asked  to 
be  allowed  to  contest  tbe  will  for  themselves 
and  on  behalf  of  all  the  heirs  of  John  Taylor. 
To  this  appeal  the  devisee,  Elizabeth  Berry, 
entered  her  appearance  and  filed  her  answei, 
in  which  she  charged  that  James  Overton, 
John  Overton,  and  Rebecca  Overton,  whom 
appellants  claim  were  the  half-brothers  and 
half-sister  of  John  Taylor,  were  not  related 
to  him  in  any  legitimate  degree,  that  If  tbey 
were  of  kin  to  him  at  all,  their  father,  while 
living  with  bis  wife,  engaged  in  Illicit  Inter- 
course with  John  Taylor's  mother,  and  as  a 
result  of  their  <»habitation  John  Taylor  was 
begotten  and  bom  out  of  lawful  wedlodc 
To  this  answer  the  appellants  filed  a  reply, 
reiterating  the  statement  that  John  Taylor 
died  Intestete,  leaving  no  children;  that  his 
mother,  after  the  death  of  his  father,  gave 
birth  to  three  illegitimate  children — JameB 
Overton,  John  Overton,  and  Rebecca  Over- 
ton; and  that  appellants  were  the  descend- 
ants of  these  Overton  children.  They  also 
alleged  that  the  will  controversy  In  Tennes- 
see between  Elizabeth  Berry  and  Josep)i 
Overton  was  a  fraudulent  scheme  concocted 
between  them,  for  the  purpose  of  establishing 
a  paper  as  the  last  will  of  John  Taylor,  to 
deprive  his  rightful  heirs  of  the  land  In 
controversy.    Pending  this  proceeding  in  tlie 
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Harlan  circuit  court,  Ellzabetb  Berry  died, 
and  tbe  action  was  revived  against  Iier  heirs. 
A  large  quantity  of  evidence  was  taken  by 
botb  parties  to  tliis  controversy,  and  In  1003, 
tbe  appellants  moved  the  court  to  strike 
from  tbe  record  the  alleged  vrlll  and  tran- 
script of  proceedings  in  tbe  chancery  court 
of  Tennessee,  and  the  order  probating  the 
will,  made  by  the  Harlan  county  court,  as 
well  as  tbe  probate  proceedings  of  tbe  Han- 
cock county  (Tenn.)  court 

Tbe  Harlan  circuit  court  in  disposing  of 
this  motion  entered  the  following  Judgment: 
"This  cause  having  been  submitted  to  tbe 
court,  on  tbe  written  motion  of  appellants 
to  strike  from  tbe  record  and  files  herein,  tbe 
transcript  of  the  proceedings  In  the  chancery 
court  of  Hancock  county,  Tenn.,  to  supply 
tbe  alleged  last  will  of  John  Taylor,  deceased, 
in  an  action  wh'erein  Elizabeth  Berry  wah 
complainant  and  William  Taylor  and  the 
unknown  heirs  of  John  Taylor  were  defend- 
ants. The  decree  of  said  court  in  said  ac- 
tion and  tbe  alleged  proceedings  thereon, 
in  the  Hancock  county  court  of  Tennessee, 
and  tbe  copy  thereof  filed  in  tbe  Harlan 
county  court  of  Kentucky,  and  all  of  which 
has  been  filed  in  an  action,  for  tbe  reason 
set  out  in  said  motion,  and  the  court  having 
considered  said  motion,  and  having  heard  tbe 
argument  of  the  counsel,  and  being  advised, 
it  is  ordered  by  the  court  that  said  transcript 
of  said  proceedings  In  Hancock  county,  Tenn., 
and  tbe  copy  thereof  filed  in  tbe  Harlan  coun- 
ty court  of  Kentucky,  be  and  are,  stricken 
from  tbe  record  herein,  to  which  ruling  of 
the  court  Racbael  Berry,  etc.,  appellees,  ex- 
cept, and  tbe  counter  motion  of  appellees 
to  quash  tbe  said  motion  of  appellants  hav- 
ing been  considered  by  the  court,  is  overruled, 
to  which  ruling  of  the  court  tbe  appellees 
except,  and  tbe  court  being  sufficiently  ad- 
vised, it  Is  adjudged  by  the  court  the  decree 
of  tbe  Hancock  chancery  court,  on  file  here- 
in and  otTered  as  tbe  supplied  last  will  and 
testament  of  the  said  John  Taylor,  has  nei- 
ther been  proven  nor  probated,  so  as  to  be 
a  valid  will  of  real  estate  and  to  pass  tbe 
title  thereto,  under  tbe  laws  of  this  common- 
wealth. It  Is  therefore  adjudged  that  the 
probate  of  tbe  alleged  last  will,  by  tbe  Har- 
lan county  court  be,  and  tbe  same  is,  set  aside 
and  held  for  naught  It  is  further  adjudg- 
ed by  tbe  court  that  appellants  recover  of 
appellees  their  costs  herein  expended,  for 
wbicb  they  may  have  execution.  To  all  of 
whlcb  the  appellees  object  and  except,  8nd 
pray  an  appeal  to  the  Court  of  Appeals,  which 
is  granted."  Afterwards,  in  due  time,  the 
appellants  filed  their  motion  and  groimds  for 
a  new  trial,  and  the  same  having  been  over- 
ruled, they  were  given  until  a  day  of  the 
next  term  to  prepare  and  present  their  bill 
of  exceptions.  No  appeal  was  prosecuted 
from  this  judgment,  nor  bas  It  been  in  any 
way  modified  or  vacated.  After  the  rendi- 
tir/n  of  tbe  judgment  by  tbe  Harlan  circuit 
court  In  tbe  will  proceeding,  and  in  June, 


1903,  the  appellees  herein,  averring  tbat  they 
were  tbe  legal  heirs  of  John  Taylor,  who  died 
Intestate,  brought  this  suit  in  behalf  of  them- 
selves and  all  the  other  heirs  of  John  Taylor 
(who  were  estimated  to  number  about  SOO) 
against  the  appellants,  who  are  Joseph  Over- 
ton, the  vendee  of  William  Taylor,  under  the 
deed  before  mentioned,  and  tbe  heirs  at  law 
of  Elizabeth  Berry,  and  the  attorneys  for 
Elizabeth  Berry,  to  whom  deeds  were  made 
in  the  settlement  of  tbe  will  controversy  in 
the  Tennessee  chancery  court  They  alleged 
tbat  the  defendants,  now  appellants,  were  as. 
sertlng  title  to  tbe  land  by  virtue  of  tbe  deeds 
made  In  tbe  settlement  of  tbe  will  case  in 
Tennessee,  and  the  deed  from  Taylor  to  Over- 
ton, and  asked  tbat  tbeir  title  to  tbe  land  be 
quieted.  Afterwards  they  filed  an  amended 
petition,  setting  out  specifically  the  convey- 
ances tmder  wbicb  the  defendants,  now  ap; 
pellants,  claim  title  to  tbe  land;  tbat  these 
conveyances  were  fraudulent  and  void,  and 
were  a  cloud  upon  their  title;  they  also 
averred  in  replies  filed,  that  the  judgment 
of  the  Harlan  circuit  court  In  the  will  case 
was  a  bar  to  the  assertion  by  the  defendants 
of  any  further  title  to  tbe  land  in  contro- 
versy, and  tbat  it  was  a  final  adjudication 
of  tbeir  ownership  of  It  The  court  required 
them  to  elect  whether  they  would  prosecute 
the  action  to  quiet  their  title,  or  to  remove 
tbe  cloud  from  It,  and  tbey  elected  to  prose- 
cute tbe  action  to  remove  a  cloud  from  their 
title.  They  were  also  permitted  by  the  court 
to  prosecute  tbe  action,  not  only  In  behalf 
of  themselves,  but  for  and  on  behalf  of  all 
the  other  heirs  of  John  Taylor.  Evidence 
was  taken  by  botb  parties  to  this  controversy; 
the  record  In  the  will  proceeding  In  tbe  Har- 
lan circuit  court,  whlcb  contained  a  record 
t>f  the  proceedings  in  the  chancery  court  of 
Tennessee,  was  made  a  part  of  the  evidence 
in  this  action,  and  permitted  to  be  read 
as  evidence  for  tbe  plaintiffs,  now  appellees, 
over  the  objection  of  the  defendants,  now  ap- 
pellants. The  case  coming  on  for  trial,  tbe 
court  adjudged  tbe  plaintiffs,  now  appellees, 
and  tbe  other  heirs  of  John  Taylor,  deceased, 
for  whom  they  prosecuted  the  action,  to  be 
the  owners  of  tbe  land,  and  tbe  deeds  hereto- 
fore mentioned  conveying  said  land  to  tbe 
parties,  now  appellants,  were  canceled  and 
held  for  naught.  From  tbat  Judgment  this 
appeal  is  prosecuted. 

Several  grounds  for  reversal  are  relied  up- 
on by  appellants,  among  them  being  alleged 
error  of  the  court  in  permitting  the  appel^ 
lees  to  prosecute  an  action  for  tbe  benefit  of 
all  the  heirs  of  John  Taylor,  deceased;  tbat 
the  petition  did  not  state  a  cause  of  action: 
that  it  being  conceded  tbat  tbe  heirs  of 
Elizabeth  Berry,  who  were  the  appellants, 
are  also  heirs  at  law  of  John  Taylor,  and 
resisting  the  claims  of  tbe  appellees,  that 
appellees  ought  not  to  be  permitted  to  prose- 
cute the  action  for  their  benefit  against 
them;  tbat  the  court  erred  In  permitting  the 
amendedi   petition   changing   the   cause   of 
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action  to  be  filed,  that  the  JifSgrnent  of  the 
Harlan  court  in  the  will  case  did  not  estop 
them  from  asserting  their  title  and  owner- 
ship to  the  land;  that  they  have  shown 
themselves  entitled  to  it  by  adverse  posses- 
sion; that  appellants  by  their  laches  have 
denied  themselves  the  right  to  prosecute  the 
action;  that  incompetent  evidence  was  ad- 
mitted by  the  court;  that  under  the  statute 
in  force  when  John  Taylor  died,  the  appel- 
lants were  not  his  heirs  at  law,  as  their 
ancestors  James,  John,  and  Rebecca  Over- 
ton, under  whom  they  claim,  were  Illegiti- 
mate children.  In  the  petition  filed  by 
appellees,  10  persons  are  named  as  plain- 
tiffs, and  It  Is  alleged  that  these  10  persons 
are  the  descendants  of  John  Overton,  who 
was  a  half-brother  of  John  Taylor,  and  for 
and  on  behalf  of  themselves  and  the  other 
-heirs  at  law  of  John  Taylor,  they  prosecuted 
the  action  against  the  appellants.  The  de- 
fendants to  this  action,  now  appellants,  filed 
separate  answers,  denying  that  the  persons 
named  as  plaintiffs,  or  any  of  them,  were 
the  heirs  of  John  Taylor,  deceased,  or  enti- 
tled to  any  interest  in  the  land.  They  also 
asserted  title  in  themselves,  by  virtue  of  the 
deeds  heretofore  mentioned,  and  by  reason 
of  their  adverse  possession  of  the  land, 
and  made  thelf  answers  counterclaims 
against  the  plaintiffs.  They  further 
averred  that  John  Taylor  was  the  bastard 
child  of  James  Overton.  The  question  as  to 
the  legitimacy  of  James,  John  and  Rebecca 
Overton  Is  not  made  by  the  pleadings  In 
this  case,  although  It  was  raised  In  the 
pleadings  in  the  will  contest  in  the  Harlan 
circuit  court;  but  the  defendants  by  their 
answers  have  put  In  Issue  the  heirship  of  ap- 
pellees, and  deny  their  ownership  of,  or  ti- 
tle to,  the  land  In  controversy,  and  the  first 
question  to  l>e  determined  is,  are  any  of  the 
persons  named  as  plaintiffs  In  this  action 
heirs  of  John  Taylor,  deceased,  and  as  such, 
entitled  to  inherit  any  part  of  the  land  in 
controversy.  The  appellees  took  the  deposi- 
tions of  a  number  of  witnesses,  among 
them,  John  Overton  and  M.  S.  Overton, 
named  as  plaintiffs  In  the  action,  and  proved 
by  them  and  each  of  them,  that  James  Tay- 
lor, the  father  of  John  Taylor,  the  patentee, 
was  married  twice;  that  he  first  married 
Ester  Piatt  and  by  whom  he  had  one  child, 
Polly  Taylor;  that  thereafter  his  wife  died, 
and  be  married  Rachael  Swift,  by  whom  he 
had  three  children,  James  Tayior,  John  Tay- 
lor, and  Joseph  Taylor;  that  after  the 
birth  of  these  children,  their  father,  James 
Taylor,  died,  and  his  widow  there- 
after became  the  mother  of  three  Illegiti- 
mate children,  namely,  James  Overton.  John 
Overton,  and  Rebecca  Overton.  This  illegi- 
timate child,  John  Overton,  was  a  half- 
brother  of  John  Taylor,  and  the  remote  an- 
cestor of  the  persons  named  as  plaintiffs  in 
tiie  petition,  and  by  virtue  of  their  relation- 
ship to  him,  they  claim  an  Interest  In  the 
land.    The  appellants  insist  that  under  this 


evidence,  and  the  law  In  force  at  the  time 
John  Taylor  died,  neither  James  Overton, 
John  Overton,  nor  Rebecca  Overton,  if  they 
had  been  living  at  bis  death,  would  have  in- 
herited from  him,  nor  do  their  descendants 
take  any  interest  in  the  land  left  by  John 
Taylor  at  his  death.  The  solution  of  this 
question  depends  upon  the  statute  in  force 
at  the  time  John  Taylor  died,  because  if  he 
died  intestate,  his  estate  must  be  distributed 
under  the  statute  of  descent  and  distribution 
in  force  at  the  time  of  his  death.  Assum- 
ing, as  is  established  by  appellees,  that 
James,  John,  and  Rebecca  Overton  were  the 
illegitimate  brothers  and  sister  of  John 
Taylor,  can  their  descendants  take  by  de- 
scent any  estate  left  by  John  Taylor?  We 
think  not.  The  General  Statutes  of  Ken- 
tucky, which  contains  the  law  in  force  when 
John  Taylor  died,  provides  in  section  5,  c. 
31,  that  "4  bastard  shall  be  capable  of  In- 
heriting and  transmitting  any  inheritance 
on  tlie  part  of,  or  to  the  mother,  and  bas- 
tards of  the  same  mother  shall  be  capable 
of  Inheriting  and  transmitting  an  inheri- 
tance on  the  part  of  each  other,  as  If  such 
bastards  were  born  in  lawful  wedlock." 

John  Taylor's  mother  died  many  years  be- 
fore John  Taylor  did,  and  It  is  very  plain  un- 
der this  statute,  that  the  Overtons,  being  il- 
legitimate children  of  John  Taylor's  mother, 
cannot  inherit  from  him.  Allen  v.  Ram- 
sey's Heirs,  1  Mete.  638:  Remmlngton  ▼. 
Lewis,  8  B.  Mon.  006;  Berry  v.  Owens' 
Heirs,  5  Bush,  452.  Therefore  no  one  of  the 
descendants  of  James  Overton,  or  John 
Overton,  or  Rebecca  Overton,  are  entitled 
to  any  part  of  the  land  in  controversy,  and 
not  being  entitled  to  It  the  next  question 
that  arises  is,  will  they  be  permitted  to  pros- 
ecute this  action  for  and  on  behalf  of  oth- 
er persons  who  are  not  named  as  parties 
in  the  pleadings,  but  who  have  an  interest 
In  the  land  In  controversy?  Section  25  of 
the  Civil  Code  of  Practice  provides  that, 
"If  the  question  Involve  a  common  or  gen- 
eral interest  of  many  persons,  or  if  the 
parties  be  numerous  and  It  is  impracticable 
to  bring  all  of  them  before  the  court  within 
a  reasonable  time,  one  or  more  may  sue  or 
defend  for  the  benefit  of  alL"  Under  this 
section,  which  Is  the  only  authority  for  the 
maintenance  of  an  action  by  one  or  more 
persons  for  the  benefit  of  others,  the  persons 
who  bring  the  action  must  themselves  have 
anUnterest  in  the  subject-matter  of  the  ac- 
tion; otherwise  they  will  not  be  i)ermltted 
to  maintain  It  It  would  be  manifestly  Im- 
proper and  do  violence  to  the  meaning  of 
this  section  If  persons  who  bad  no  Interest 
whatever  in  the  money  or  property  soui^t  to 
be  recovered,  were  permitted  to  maintain 
the  action.  Under  section  18  of  the  Civil 
Code  of  Practice,  every  action  must  be  prose- 
cuted In  the  name  of  the  real  party  hi  Inter- 
est except  as  provided  in  section  21,  which 
authorizes  certain  named  fiduciaries  and 
other  designated  persona,  tc  bring  actions 
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without  joining  the  person  for  whose  benefit 
It  Is  prosecuted.  Subject  to  the  exceptions 
specified  In  section  21,  and  modified  by  the 
rule  laid  down  In  section  25,  every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  Interest,  and  a  person  who  has  no 
interest  in  the  controversy  in  any  capacity, 
will  not  be  allowed  to  maintain  an  action 
either  for  himself,  or  for  the  benefit  of  any 
other  person.  It  follows  from  this  that  ap- 
pellees, who  were  the  plaintiffs  below,  upon 
their  own  showing  have  no  Interest  in  the 
land  In  controversy,  and  consequently  no 
tight  to  maintain  this  action. 

It  further  appears  from  the  testimony  of 
several  witnesses,  that  there  are  living  de- 
scendants and  heirs  at  law  of  Polly  Taylor, 
a  sister  of  John  Taylor,  and  possibly  there 
are  descendants  of  his  brothers,  James  and 
Joseph  Taylor.  The  descendants  of  bis  broth- 
ers and  sister,  if  there  in  fact  be  any, 
may  maintain  an  action  for  Its  recovery,  as 
the  evidence  as  It  appears  In  this  record 
Is  wholly  insufficient  to  show  that  John  Tay- 
lor was  a  bastard.  The  issue  being  made  by 
the  pleadings  and  evidence,  whether  or  not 
William  Taylor,  who  made  the  conveyance  to 
Joseph  Overton  in  1888,  was  a  son  of  John 
Taylor,  the  patentee,  we  deem  It  proper  and 
necessary  In  this  proceeding  to  determine  that 
question.  A  careful  reading  of  this  voluml- 
Doos  record  satisfies  us  beyond  a  reasonable 
doubt  that  John  Taylor  did  not  leave  sur- 
viving him  any  child  or  children,  and  that 
"William  Taylor  from  whom  Joseph  Overton 
obtained  the  deed,  was  not  the  child  of  John 
Taylor.  The  deed  made  by  William  Taylor 
to  Joseph  Overton  throws  no  light  whatever 
on  the  question.  It  does  not  Indicate  by 
what  claim  of  title  the  vendor  became  the 
owner  of  the  land,  and  It  Is  a  significant  fact 
that  neither  ■William  Taylor  nor  Joseph 
Overton  testified  in  the  case,  nor  did  the 
notary  public  who  took  the  acknowledgment 
of  William  Taylor,  although  an  eflTort  was 
made  by  the  appellees  to  obtain  his  deposi- 
tion. A  large  number  of  witnesses  who  were 
acquainted  with  John  Taylor  for  90  or  40 
years  before  his  death,  and  who  had  ample 
opportunity  of  knowing  his  family  history 
and  his  relations,  have  testified  that  he  had 
no  child  or  children.  It  is  true  that  a  few 
witnesses  testified  for  appellants  that  John 
Taylor  did  have  a  son  named  William  Taylor, 
but  their  evidence  is  not  entitled  to  much 
weight 

The  question  as  to  the  effect  of  the  Jndg- 
-ment  of  the  Harlan  circuit  court  in  the  will 
contest  has  been  elaborately  briefed  by  coun- 
sel on  both  sides  of  this  case.  Ky.  St.  1003,  $ 
4854.  provides  that:  "When  a  will  of  a  non- 
resident or  relative  to  an  estate  m  this  com- 
monwealth has  been  proved  without  the 
same,  an  authenticated  copy  and  the  certifi- 
cate of  probate  thereof,  may  be  offered  for 
probate  in  this  commonwealth.  When  sucii 
copy  is  so  offered,  the  court  to  which  It  Is 
offered  shall  presnme^  In  the  absence  of  evi- 


dence to  the  contrary,  that  the  will  was  dul> 
executed  and  admitted  to  probate  as  a  will 
of  personalty  in  the  state  or  county  of  the 
testator's  domicile,  and  shall  admit  such 
copy  to  probate  as  a  will  of  personalty  in 
this  commonwealtti.  And  If  It  appears  from 
such  copy  that  the  will  was  proved  in  the 
foreign  court  of  probate  to  have  been  so 
executed  as  to  be  a  valid  will  of  lands  in 
this  commonwealth,  by  the  law  thereof,  such 
copy  may  be  admitted  to  probate  as  a  will  to 
real  estate."  Section  4850  provides  that  an 
appeal  may  be  taken  from  the  county  court 
to  the  circuit  court  and  thence  to  the  Court 
of  Appeals  from  every  Judgment  admitting 
a  will  to  record,  or  rejecting  It  The  circuit 
court  shall  try  both  law  and  facts,  unless  a 
Jury  be  required.  Under  this  section  an  ap- 
peal may  be  taken  from  the  county  to  tho 
circuit  court,  from  a  Judgment  of  the  county 
court  probating  the  will  of  a  nonresident, 
and  an  apeal  was  taken  from  the  judgment 
of  the  Harlan  cpunty  court  probating  the 
will  of  John  Taylor,  to  the  Harlan  circuit 
court,  and  when  the  Harlan  circuit  court 
rendered  the  Judgment  heretofore  mentioned. 
It  had  Jurisdiction  of  the  subject-matter  in- 
volved, and  the  parties  to  the  controversy; 
and  the  Judgment  of  the  Harlan  circuit  court 
until  reversed,  vacated  or  modified,  in  the 
manner  provided  by  law,  is  conclusive  and 
binding  upon  the  parties  as  to  the  question 
adjudicated  by  that  court  The  Harlan 
circuit  court  did  adjudicate  that  "The  de- 
cree of  the  Hancock  chancery  court  on  file 
herein  and  offered  as  a  supplied  last  will 
and  testament  of  the  said  John  Taylor,  de- 
ceased, has  neither  been  proven  nor  probated 
so  as  to  be  a  valid  will  of  real  estate  and  to 
pass  title  thereto,  under  the  law  of  this  com- 
monwealth. It  Is  therefore  adjudged  that 
the  probate  of  the  alleged  last  will  by  the 
Harlan  county  court  be,  and  the  same  is, 
set  aside  and  held  for  naught"  From  this 
Judgment  the  contestees  prayed  an  appeal 
to  the  Court  of  Appeals,  but  have  failed  to 
prosecute  It  and  the  Judgment  has  not  been 
vacated  or  modified  by  the  court  rendering 
It  The  only  question  adjudicated  by  the 
Harlan  circuit  court  was  that  the  will  of 
Taylor  had  neither  been  proven  nor  probated 
to  be  a  valid  will  of  real  estate,  and  the 
order  probating  it  was  set  aside  and  held 
for  naught.  Under  this  Judgment  the  case 
stands  as  if  the  will  of  John  Taylor  had  nev- 
er been  probated  or  offered  for  probate  in 
the  county  court  of  Harlan  county;  and 
therefore  the  appellants  cannot  claim  title 
to  the  land  In  controversy  under  this  will. 

As  the  paper  title  of  appellants  depends  on 
the  alleged  deed  made  by  William  Taylor  to 
Joseph  Overton,  and  the  fact  that  the  will  of 
John  Taylor  was  probated  In  tbe  Harlan 
coimty  court  It  necessarily  follows  that 
their  claims  to  the  lands  in  controversy,  in 
so  far  as  it  rests  on  their  paper  title  must 
fail.  Appellants  further  contend  that  they 
have  been  in  tbe  actual,  adverse,  and  contln- 
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U0U8  possession  of  the  land  In  controversy 
for  more  than  15  years  prior  to  the  institu- 
tion of  this  action,  and  that  they  are  entitled 
to  bold  It  by  reason  of  this  adverse  posses- 
sion. The  facts  In  r^ard  to  this  claim  are 
substantially  these:  In  the  spring  of  1888, 
after  Joseph  Overton  had  obtained  the  deed 
from  William  Taylor,  it  seems  that  be  placed 
in  possession  of  a  small  portion  of  the  land 
one  Berry  Taylor,  as  bis  tenant;  and  that 
afterwards  at  different  times,  probably  as 
many  as  five  other  persons,  occupied  small 
portions  of  the  land  as  tenants  of  Overton; 
but  it  does  not  appear  that  either  Overton 
or  any  of  his  tenants  were  In  the  continuous 
possession  of  the  land.  In  fact,  the  impres- 
sion is  left  from  reading  tbe  evidence  that 
the  majority  of  theser  tenants  only  remained 
on  tbe  land  a  abort  time,  and  occupied  it 
without  any  Intention  of  living  on,  or  culti- 
vating It.  It  has  been  frequently  held  by 
this  court,  that  to  give  a  party  the  owner- 
ship of  land  by  reason  of  his  adverse  posses- 
sion, the  possession  must  have  been  not  onl> 
adverse  and  actual,  but  must  have  been  con- 
tinuous, open,  and  notorious.  A  title  assert- 
ed by  virtue  of  adverse  possession  cannot 
be  maintained  unless  there  has  been  a  con- 
tinuity of  possession.  Tbe  mere  fact  that 
Taylor  and  others  lived  on  and  cultivated, 
at  different  times  and  for  short  periods, 
small  portions  of  this  land,  Is  not  sufficient 
to  satisfy  the  ruling  of  this  court  on  the 
question  of  holding  land  by  adverse  posses- 
sion. 

In  Trotter  v.  Cassady,  3  A.  K.  Marsh.  365, 
13  Am.  Dec.  183,  this  court  held,  in  an  action 
under  the  20-year  statute,  that:  "To  make 
the  bar  of  20  years'  possession  operative  and 
effectual,  to  destroy  a  right  of  entry,  It  Is 
necessary  that  the  possession,  claimed  as 
adverse,  should  be  shown  to  be  continued 
and  uninterrupted.  Or,  in  other  words,  if 
there  is  any  period  during  tbe  20  years  In 
which  the  person  having  the  right  of  entry 
could  not  find  an  occupant  on  the  land  on 
whom  he  could  bring  and  sustain  bis  eject- 
ment, that  period  cannot  be  counted  against 
him  as  part  of  tbe  20  years."  In  Jones 
V.  McCauley's  Heirs,  2  Duv.  14,  it  was  held 
that:  "The  law  of  limitation,  being  reason- 
able and  founded  on  principle,  does  not  allow 
the  statute  to  run  when  there  is  no  cause 
of  action;  and  therefore  to  bar  an  ejectment 
by  time,  the  adverse  possession  must  have 
been,  not  only  actual,  but  so  continued  for 
20  years  as  to  have  furnished  a  cause  of  ac- 
tion every  day  during  that  whole  period,  and 
consequently,  as  conclusively  and  consistent- 
ly adjudged,  claim  of  title,  however  notori- 
ous, and  occasional  use  under  that  claim, 
without  actual  possession,  continued  without 
intermission  or  interruption  for  20  years, 
will  not  bar  an  adverse  right  of  entry."  To 
tbe  same  effect  Is  Barr  v.  Potter,  57  S.  W. 
478,  22  Ky.  Law  Rep.  416;  Hibbard  v.  Wil- 
son, 32  S.  W.  1086, 17  Ky.  Law  Rep.  930.  It  Is 
also  In  evidence  that  Joseph  Overton  paid 


the  taxes  on  this  land  from  tbe  time  be  ob- 
tained the  deed  from  William  Taylor.  The 
payment  of  taxes,  however.  Is  a  small  clr^ 
cumstance  showing  a  claim  of  ownership  ot 
the  land,  and  Is  not  at  all  sufficient  to  es- 
tablish an  adverse  holding  within  the  mean- 
ing of  the  law.  Many  other  questions  have 
been  made  by  counsel  on  both  sides,  who 
have  written  able  and  exhaustive  briefs  in 
support  of  their  respective  contentions,  but 
in  view  of  the  conclusion  arrived  at,  we  do 
not  deem  it  necessary  to  extend  this  opin- 
ion in  the  consideration  of  questions  that 
could  not  affect  the  decision  of  tbe  case. 

The  'judgment  of  the  lower  court  is  re- 
versed, with  directions  to  dismiss  tbe  peti- 
tion and  counterclaims  of  the  several  de- 
fendants. 


McDERMOTT   v.   COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Sept  21, 1906.) 

Intoxicating  Liquors— Place  of  Saia. 

Where  M.,  while  in  H.,  ordered  liquor  by 
telephone  from  defendant  in  E.,  and  defendant 
delivered  the  liquor  in  E.  to  the  express  company 
to  take  to  M.,  which  it  did,  M.  afterwards  send- 
ing for  a  bill,  and  on  receipt  of  it  mailing  the 
pay,  the  sale  was  completed  in  E.,  on  delivery 
of  the  liquor  to  the  express  company,  which 
thereupon  l>ecame  M.'s  agent;  so  that  the  local 
option  law  of  H.  was  not  violated. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Intoxicating  Liquors,  |  162.] 

Appeal  from  Circuit  Court,  Larue  County. 

"Not  to  be  officially  reported." 

Harry  McDermott  was  convicted  of  a  vio- 
lation of  tbe  local  option  law,  and  appeals. 
Reversed  and  remanded. 

Williams  &  Handley,  for  appellant  N.  B. 
Hays  and  O.  H.  MottIs,  for  tbe  Common- 
wealth. 

NUNN,  J.  The  appellant  was  indicted 
at  the  January  term,  1906,  of  the  Larue  cir- 
cuit court,  charged  with  retailing  spirituous 
liquor  In  quantity  less  than  five  gallons,  in 
the  town  of  HodgenvlUe,  Ky.,  a  territory 
where  the  local  option  law  was  then  in  full 
force  and  effect.  At  tbe  May  term  of  tbe 
court  a  trial  was  bad,  and  a  fine  of  $60  was 
assessed  against  the  appellant,  from  which 
this  appeal  is  prosecuted. 

Upon  tbe  trial  of  the  case  the  commou- 
"wealth  introduced  but  one  witness,  Floyd  R. 
Miller,  who  testified  that  he  lived  In  the  town 
of  HodgenvlUe,  Ky.;  that  some  time  In  No- 
vember, 1905,  he  ordered  four  quarts  of  whisky 
from  tbe  appellant,  a  saloon  keeper,  at  Eliza- ' 
betbtown,  Ky.,  over  the  telephone,  he  (Mil- 
ler) being  at  HodgenvlUe,  and  appellant  at 
his  place  of  business  at  Elizal)ethtown;  that 
the  appellant  delivered  the  liquor  to  the 
agent  of  tbe  American  Express  Company 
at  Ellzabethtown,  Ky.,  and  was  delivered  by 
tbe  express  company  to  him  at  Hodgenvilla 
It  was  not  shipped  C.  O.  D.  (collect  on  de- 
livery). Some  time  after  this  be  paid  the 
appellant  for  the  whisky.    It  was  agreed  that 
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Hodgenvllle  was  In  November,  1905,  local 
option  territory.  Tbe  appellant  then  asked 
the  court  to  give  a  peremptory  Instruction 
to  the  jury  to  find  for  blm,  which  the  court 
refnsed.  Tbe  court  gave  to  the  Jury  two  in- 
structions. Tbe  first  was  in  tbe  usual  form 
In  such  cases.  Number  2  Is  as  follows:  "A 
contract  of  sale  by  telephone  between  parties 
at  the  time  at  HodgenvlUe  and  Ellzabetbtown 
Is  to  be  deemed  a  sale  in  HodgenvlUe,  for 
the  purposes  of  this  trial."  This  amounted 
to  a  peremptory  instruction  by  the  court,  to 
tbe  Jury,  to  find  tbe  appellant  guilty. 

We  must  apply  the  law  to  this  case,  as  it 
existed  at  tbe  time  the  alleged  offense  was 
committed,  to  wit,  November,  1905.  Tbe  on- 
ly question  necessary  to  be  determined  is: 
Where  was  the  sale  made,  at  Ellzabetbtown 
or  HodgenvlUe?  If  made  at  Ellzabetbtown, 
the  appellant  should  have  been  acquitted.  If 
made  at  Hodgenville,  local  option  territory, 
a  fine  was  rightfully  assessed  against  him. 
The  case  of  Doores  y.  Commonwealth,  88  S. 
W.  162,  28  Ky.  Law  Bep.  192,  Is  conclusive  of 
tbe  question  involved  on  this  appeal.  Doores 
was  a  legalized  whisky  dealer  In  Bowling 
Cireen,  Ky.  Emmet  Williams,  the  prosecut- 
ing witness,  resided  in  Glasgow,  a  town  where 
the  local  option  law  prevailed.  Williams 
In  that  case  testified  as  follows :  "I  ordered  ' 
a  gallon  of  whisky  from  Doores  In  April, 
190S.  I  either  called  him  up  on  the  phone 
or  wrote  to  him  at  Bowling  Green,  Ky.  He 
sent  whisky  from  Bowling  Green  to  me  at 
Glasgow  by  Adams  Express  Company.  I  re- 
ceived it  In  Adams  Express  Company's  oflSce 
In  Glasgow.  After  that  I  wrote  bim  to 
send  tne  my  account.  He  did  so,  and  I 
mailed  blm  a  money  order  to  Bowling  Green 
In  payment"  This  court  said  in  that  case: 
"We  do  not  think  this  testimony  established 
a  sale  In  Barren  county,  by  the  terms  of  the 
C  O.  D.  statute,  contained  in  section  2557b, 
Ky.  St.  1903,  for  the  reason  that  tbe  whisky 
in  question  forwarded  from  Bowling  Green 
to  Williams  at  Glasgow  was  not  shipped 
C.  O.  D.  There  was  no  contract  for  tbe 
sale  of  tbe. liquor  made  in  Barren  county. 
•  •  •  The  question  at  last  is  whether  or 
not  the  sale  was  made  in  tbe  county  where 
the  seller  was  at  tbe  time  the  order  was  re- 
ceived, or  in  the  county  where  the  witness 
received  the  liquor.  If  the  principle  an- 
nounced In  James  v.  Commonwealth,  102  Ky. 
108,  42  8.  W.  1107,  prevails,  clearly  the  sale 
was  In  Warren  county,  and  this  principle 
mvist  prevail,  unless  tbe  sale  is  controlled 
by  the  C.  O.  D.  statute— a  conclusion  we 
think  precluded  by  the  very  language  of  tbe 
statute,  which  is  limited  In  Its  operation  to 
goods  shipped  C.  O.  D."  In  this  case  the 
trade  was  not  completed  when  the  conversa- 
tion by  telephone  between  tbe  prosecuting 
witness  and  the  appellant  ceased.  The  title 
to  the  whisky  yet  remained  in  the  appellant 
It  was  necessary  for  him  to  separate  four 
quarts  of  whisky  from  his  other  liquors  and 
deliver  them  to  tbe  prosecuting  witness,  or 


to  some  one  for  him.  It  took  this,  at  least, 
to  complete  the  sale.  The  appellant  deliver- 
ed the  four  quarts  of  whisky  to  the  agent  of 
the  American  Express  Company  at  Elizabeth- 
town.  This  act  passed  the  title  from  the 
appellant,  in  this  liquor,  to  the  prosecuting 
witness.  Tbe  Doores  Case,  and  the  authori- 
ties therein  cited,  all  agree  tbat  at  the  mo- 
ment of  the  delivery  of  the  article  to  tbe 
express  company  It  became  the  agent  of  the 
purchaser.  In  this  case  the  order  was  re- 
ceived by  the  appellant  at  his  place  of  busi- 
ness, at  Ellzabetbtown.  The  order  was  com- 
plied with  by  tbe  appellant  by  delivering  the 
liquor  to  the  prosecuting  witness'  agent,  the 
express  company,  at  Ellzabetbtown.  Tbe 
trade  was  consummated  there,  and  the  lower 
court  erred  in  not  peremptorily  instructing 
the  Jury  to  find  for  tbe  appellant 

The  appellee's  counsel  contends  tbat  tbe 
action  of  the  lower  court  was  proper  under 
the  authority  of  the  case  of  Adair  v.  Com- 
monwealth, 89  8.  W.  1132,  28  ECy.  Law  Rep. 
659.  Tbe  cases  are  not  alike.  In  that  case 
the  prosecuting  witness,  in  the  city  of  May- 
field,  telephoned  to  a  liquor  dealer  outside 
of  the  city  boundary  to  send  blm  a  keg  of 
beer.  The  seller,  by  bis  conveyance  and 
driver,  carried  the  beer  to  the  purchaser  and 
delivered  It  to  blm  in  Mayfield.  Tbe  pur- 
chaser offered  to  pay  the  driver,  who  was  au- 
thorized to  receive  it,  but  refused  until  tbe 
purchaser  went  with  him  outside  of  the 
boundary  of  the  city.  This  was  clearly  a 
trick  or  device  to  evade  the  Ittw,  and,  fur- 
ther, the  sale  in  that  case  was  not  complete 
until  the  beer  was  delivered  to  tbe  purchas- 
er or  bis  agent,  and  that  occurred  within 
the  city. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


COMMONWEALTH  v.  McDERMOTT. 

(Court  of  Appeals  of  Kentucky.    Sept  25, 1906.) 

Intoxicating  Liquobs— Completed  Sale. 

There  is  not  a  completed  sale,  so  as  to  con- 
stitute a  violation  of  the  local  option  law,  where 
defendant  merely  solicited  and  obtained  an  order 
for  whisky,  and  received  payment  for  tbe  liquor ; 
nothing  more  being  done. 

[Ed.  Note. — For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {  160.] 

Appeal  from  Circuit  Court,  Larue  County. 

"Not  to  be  oflJcially  reported." 

Harry  McDermott  was  acquitted  of  a 
charge  of  violating  the  local  option  law,  and 
the  commonwealth  appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  C.  H.  Morris,  and 
D.   A.  McCandless,   for  the  Commonwealth. 

O'REAR,  3.  Appellee  was  charged  with  a 
violation  of  the  local  option  law  in  force 
In  Larue  county,  by  selling  spirituous  liquors 
therein  by  retail.  Tbe  facts  shown  are  that 
be  solicited  an  order  from  a  party  In  Hodg- 
envlUe, tbe  county  seat  of  Larue,  to  be  filled 
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by  shipping  the  whisky  from  appellee's  place 
of  business  In  Eltzabetlitown.'  The  order 
was  solicited,  and  the  agreement  to  furulsb 
the  liquor,  and  probably  the  check  In  pay- 
ment for  same,  all  were  transacted  In  Larue. 
But  there  is  no  evidence  that  any  liquor 
was  shipped  or  furnished  under  the  order. 
Appellant  contends  tbat  the  sale  was  com- 
pleted when  the  order  was  taken  and  the 
liquor  paid  for.  The  rule  is  a  sale  of  per- 
sonal property  is  not  complete  If  there  is 
anything  left  to  be  done  by  the  seller,  such 
as  selection,  or  segregation  of  a  parcel  sold 
from  a  larger  quantity  In  bulk.  Benjamin 
on  Sales,  §§  520,  521.  In  this  case,  the  seller 
was  bound  to  select  a  certain  quantity,  not 
theretofore  set  apart  or  Identified,  from  a 
larger  bulk  or  cask  of  whisky,  and  to  ship 
it  to  the  purchaser.  There  was  not  a  change 
of  title  tin  that  was  done.  Hence  there  was 
not  a  completed  sale. 

There  was  a  failure  of  proof  in  this  case, 
and  the  court  properly  Instructed  the  jury 
peremptorily  to  find  the  defendant  not  guilty. 

Judgment  a£Brmed. 


JUNG  BREWING  OO.  T.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  28, 1900.) 

Corporations  —  Crimes— Acts  Constitotino 
Offenses— Statutes — Constbdcwon. 

Ky.  St.  1003,  t  S76,  providing  that  every 
corporation  shall,  immediately  under  its  name 
on  all  "printed  or  advertising  matter,"  print 
the  word  "incorporated."  being  enacted  for  the 
purpose  of  informing  the  public  whether  or  not 
the  concern  with  which  it  is  doing  business  is  a 
corporation,  docs  not  require  a  corporation  to 
place  the  word  "incorpornted"  under  the  cor- 
porate name  printed  on  the  label  of  goods  which 
It  manufactures  and  sells. 

Appeal  from  Circuit  Court,  Boyle  County. 
"To  be  officially  reported." 
The  Jung  Brewing  Company  was  convict- 
ed of  crime,  and  it  appeals.    Reversed. 

C.  H.  Bodes  and  C.  B.  McDowell,  for  ap- 
pellant N.  B.  Hays,  Atty.  Gen.,  and  Cbas. 
H.  Morris,  for  the  Commonwealth. 


BARKER,  J.  The  appellant,  the  Jung 
Brewing  Company,  a  corporation  doing  busi- 
ness in  this  state,  was  indicted  by  the  grand 
Jury  of  Boyle  county,  charged  with  a  viola- 
tion of  section  676  of  the  Kentucky  Statutes 
of  1903  which  requires  all  (except  certain 
named)  corporations  to  place  the  word  "In- 
corporated" under  the  corporate  name  on 
ail  of  their  advertising  and  printed  matter. 
A  trial  resulted  in  a  verdict  against  the  ap- 
pellant for  the  sum  of  $100. 

The  evidence  shows  that  the  labels  on  the 
beer  bottles  of  appellant,  as  well  as  the  labels 
on  the  boxes  containing  them,  although  bear- 
ing the  name  of  the  Jung  Brewing  Company, 
did  not  have  the  word  "incorporated"  print- 
ed thereunder,  and  this  was  all  of  the  efvl- 
dence  introduced  by  the  commonwealth  utxtn 


the  trial.  Section  576  of  the  Kentucky 
Statutes,  of  1903  is  as  follows:  "Every  cor- 
poration organized  under  the  laws  of  tills 
state,  and  every  corporation  doing  business 
in  this  state,  shall.  In  a  conspicuous  place, 
on  its  principal  place  or  places  of  business, 
in  letters  sufficiently  large  to  be  easily  read, 
have  painted  or  printed  the  corporate  name 
of  such  corporation,  and  Immediately  under 
the  same,  in  like  manner,  shall  be  printed  or 
painted  the  word  'Incorporated.*  And  im- 
mediately under  the  name  of  such  corpora- 
tion, upon  all  printed  or  advertising  matter 
used  by  such  corporation,  except  railroad 
companies,  banks,  trust  companies.  Insurance 
companies  and  building  and  loan  associa- 
tions, shall  appear  in  letters  sufficiently  large 
to  be  easily  read,  the  word  'Incorporated.' 
Any  corporation  which  shall  fail  or  refuse 
to  comply  with  the  provisions  of  this  section 
shall  be  subject  to  a  fine  of  not  less  than  one 
hundred  dollars  and  not  more  tban  five 
hundred  dollars." 

We  are  of  opinion  that  this  statute  does 
not  require  corporations  to  place  the  word 
"incorporated"  under  the  corporate  name 
printed  on  the  label  of  goods  which  it  manu- 
factures and  sells.  The  object  of  the  statute 
is  to  inform  the  public  whether  or  not  the 
commercial  or  manufacturing  concern  with 
which  it  Is  doing  business  is  a  corporation 
or  not;  and  it  would  be  going  very  far  be- 
yond the  necessity  or  Intention  of  the  statute 
to  require  the  word  "Incorporated"  to  be 
placed  upon  all  of  the  goods  or  merchandise 
manufactured  and  sold  by  the  corporation. 
Every  benefit  intended  by  the  statute  Is  ef- 
fectuated by  limiting  the  expression  "print- 
ed or  advertising  matter"  to  billheads  or  ad- 
vertisements in  the  newspapers,  and  other 
similar  matter.  The  Legislature  clearly  did 
not  Intend  to  place  so  useless  a  burden  upon 
the  business  done  In  the  state  by  corpora- 
tions as  would  be  entailed  by  construing  the 
expression  "printed  or  advertising  matter" 
as  was  done  in  this  case.  This,  as  all  oth- 
er statutes,  should  be  given  a  reasonable  con- 
struction, so  that  In  spirit  the  purpose  of  the 
Legislature  shall  be  effectuated ;  but  to  con- 
strue it  so  as  to  require  each  article  of 
merchandise  bearing  a  label  with  the  cor- 
porate name  on  It  to  also  have  the  word  "in- 
corporated" thereon,  would  be  to  make  what 
was  intended  as  a  useful  and  t>eneficlal  stat- 
ute unduly  harsh  and  oppressive.  Sncb  con- 
struction is  never  indulged  in  by  the  courts 
tmless  pressed  thereto  by  the  very  rigor  of 
the  legislative  language;  and  to  this  we  are 
not  forced  by  the  words  of  the  statute  under 
consideration.  Primarily,  the  object  of  label- 
ing goods  or  merchandise  Is  to  tell  what  It 
is,  or,  as  in  the  case  at  bar,  also  to  enable 
the  consumer  to  know  where  to  return  the 
empty  bottles.  In  a  qualified  sense,  these 
labels  are  used  for  advertising  purposes,  and 
frequently  contain  words  of  commendation 
as  to  the  quality  of  the  articles  upon  which 
they  are  placed ;  but  they  are  mot  advertising 
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matter  within  the  meaning  of  the  statute. 
No  good  purpose  could  be  subserved  by  re- 
quiring the  lat>el  of  each  article  of  merclian- 
dlse,  however  infinitesimal,  as,  say,  the  wrap- 
per on  a  piece  of  tolu,  to  bear  the  word  "in- 
corporated" under  the  name  of  the  manufac- 
turer^ The  large  fine  provided  In  the  stat- 
ute for  each  offense  precludes  the  idea  that 
its  meaning  should  he  extended  beyond  the 
point  where  advertising  is  the  primary  ob- 
ject. 

The  court  should  have  sustained  the  de- 
murrer to  the  indictment  in  this  case,  and 
having  failed  to  do  this,  at  the  close  of  the 
commonwealth's  testimony,  should  have  sus- 
tained defendant's  motion  for  a  peremptory 
Instruction  to  find  it  not  guilty. 

The  judgment  Is  reversed,  with  instruc- 
tions to  sustain  the  demurrer,  and  dismiss 
the  indictment. 


HOLT  et  al.  v.  MYNHIER'S  ADM'X  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  28, 1000.) 

1.  C!OVBNANTS    TO     REFUND     FOB     SHOBTAGE  — 

Action  fob  Deficit— Conditions. 

The  petition  of  vendees  of  land  alleging  a 
resurvey  by  them  of  the  land,  and  the  Boding 
of  n  Rliortage  of  83  acres,  and  seelcing  to  recover 
$GG4.83.  claimed  to  l>e  due  because  of  the  short- 
age, the  action  is  not  one  on  the  general  cove- 
nant of  warranty,  so  as  to  require  the  vendees 
to  wait  till  they  are  evicted  before  sninpr,  but 
an  action  on  the  special  covenant  in  the  deed 
to  refund  on  the  basis  of  tlie  price  of  $5,000  for 
624  acres  if  the  vendees  malce  a  survey  and 
Bnd  there  is  less  than  024  acres. 

2.  Same— Limitations. 

An  action  the  petition  in  which  alleges  a 
resurvey  of  land  by  the  vendees,  and  the  End- 
ing by  them  of  a  shortage  of  83  acres,  and  seelcs 
to  recover  $004.83,  claimed  to  he  due  bocause 
of  the  deficit,  being  based  on  the  covenant  in  the 
deed  to  refund  for  shortage,  is  not  barred  on  the 
6-year  statute  of  limitatioDS  for  implied  as- 
sampsit,  but  by  the  15-,vear  statute. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"Not  to  be  officially  reported." 

Action  by  William  H.  Holt  and  others 
against  William  Mynbler's  administratrix 
and  others.  Judgment  for  defendants. 
PiaintifTs  appeal.    Reversed  and  remanded. 

Wm.  H.  Holt  and  R.  H.  Winn,  for  appel- 
lants.   Prewitt  &  Seuff,  for  appellees. 


B.\RKBR,  J.  On  the  19tta  of  December, 
1888,  William  Mynhler,  now  deceased,  sold 
and  conveyed  to  the  appellants  a  tract  of 
land  estimated  to  contain  024  acres,  situated 
In  Morgan  county,  Ky.  The  deed  contains 
the  ordinary  covenant  of  general  warranty, 
and  this  additional  covenant:  "The  land  here- 
by conveyed  is  In  all  six  hundred  and  twen- 
ty-four acres  and  this  is  a  sale  by  the  acre 
at  the  rate  of  $5,000.00  for  said  quantity, 
and  this  sale  is  subject  to  survey  at  the 
option  of  the  parties  of  the  second  [tart,  but 


nt  their  cost;  and  if  it  hie  made,  and  the  land 
falls  short  of,  or  exceeds,  said  six  hundred 
and  twenty-four  acres,  there  Is  to  be  a  cor- 
responding reduction  or  Increase  of  price  at 
the  rate  above  stated."  In  1892  the  vendees 
resurveyed  the  land  sold  to  them,  and  found 
a  shortage  of  83  acres,  and  in  1003  they  In- 
stituted this  action  to  recover  the  sum  of 
$004.83  clalined  to  be  due  them  by  reason 
of  the  deficit,  alleging  the  descent  of  assets 
to  appellees  from  William  Mynbler's  estate 
more  than  the  amount  of  the  claim  sued  for. 
The  petition  was  amended  three  times,  and 
a  general  demurrer  to  It  as  amended  was 
sustained,  and  the  appellants  declining  to 
plead  further,  their  petition  was  dismis=!ed. 

We  think  the  petition,  as  amended,  states 
a  cause  of  action.  Appellees  insist  (1)  that, 
because  the  boundaries  of  the  tract  as  stated 
in  the  deed  will  show  upon  mathematical 
calculation  that  they  include  024  acres,  there- 
fore, the  vendees  were  placed  in  the  position, 
by  accepting  the  deed,  of  having  to  wait  un- 
til they  were  evicted  before  they  could  sue 
on  the  covenant  of  warranty;  and  C^i 
that  appellants'  action  was  for  the  correction 
of  a  mistake  in  the  original  calculation  as 
to  the  number  of  acres,  and  was,  therefore, 
barred  by  five  years  under  the  statute  of 
limitations  in  such  cases.  Neither  of  these 
propositions  is  sound.  In  the  first  place,  this 
Is  not  an  action  upon  the  general  warranty 
of  title,  but  is  based  upon  the  special  cove- 
nant to  refund  at  the  contract  price  whatever 
may  be  found  due  for  shortage  upon  a  resur- 
vey of  the  land.  This  covenant  shows  that 
the  parties  did  not  undertake  to  convey,  at 
all  hazards,  624  acres,  but  that  the  quantity 
was  merely  estimated,  and  the  vendees'were 
given  the  option  to  resurvey  at  their  own 
cost,  and  then  the  vendors  would  refund 
whatever  was  due  for  shortage.  Plaintiffs' 
cause  of  action  being  based  on  ^the  cove- 
nant in  the  deed  to  refund  for  shortage,  was 
not  barred  for  16  years  after  the  making  of 
the  conveyance.  The  case  of  Nave  v.  Price, 
108  Ky.  105,  !55  8.  W.  882,  has  no  application 
to  the  case  at  bar.  That,  It  Is  true,  was  an 
action  based  primarily  on  the  coiTectlon  of 
a  mistake  In  the  quantity  of  land  sold;  but 
there  was  no  covenant  for  a  resurvey,  as 
here;  the  action  was  in  reality  on  an  implied 
assumpsit  for  money  paid  under  a  mistake 
of  fact,  and  was  barred,  as  stated  in  the 
opinion,  by  the  5-year  statute.  The  case  at 
bar  falls  under  the  principle  of  Raley,  Trus- 
tee, etc.  V.  Wathen,  7  Ky.  Law  Rep.  700, 
which  In  all  essential  facts  is  identical  with 
the  case  at  bar.  We  there  held  that  the 
cause  of  action  was  in  covenant,  and  not 
barred  by  the  5-year  statute  of  limitations. 

For  the  foregoing  reasons,  the  judgment 
is  reversed  for  proceedings  consistent  here- 
with 

O'RBAR,  J.,  not  sitting. 
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LEWIS   r.   COitHJONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  28. 1906.) 

Homicide— AppkaI/— Review— Evidence. 

The  evidence  in  a  homicide  case,  being 
sufficient  to  warrant  the  submission  of  the  case 
to  the  jury,  prevents  reversal  on  the  ground  of 
the  verdict  being  against  the  weight  of  evidence. 
fEM.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §{  70O-701.1  ^ 

Appeal     from     Circuit     Court,     Letcber 

County. 
"Not   to   be   officially   reported." 
Sam    Lewis    appeals    from    a    conviction. 

Affirmed. 

Dishman  &  Dlsbman,  Isbam  G.  Leabow, 
D.  D.  Fields,  and  Forrester  &  Forrester,  for 
appellant 

BARKER,  J.  Tbe  appellant,  Sam  Lewis, 
was  indicted  by  tbe  grand  jury  of  Harlan 
county,  charged  with  the  murder  of  David 
Blair.  After  one  mistrial  and  several  con- 
tinuances, the  case  was,  on  tbe  motion  of  the 
commonwealth,  transferred  to  the  Letcher 
circuit  court,  where  a  trial  resulted  In  the 
conviction  of  tbe  appellant,  and  his  punish- 
ment being  fixed  at  confinement  in  the  pen- 
itentiary for  life. 

We  need  not  discuss  tbe  evidence  with  any 
elalwration.  It  clearly  warranted  tbe  sub- 
mission of  the  case  to  the  Jury,  and  that  is 
sufilclent  to  prevent  a  reversal  here  on  the 
ground  that  tb»  verdict  was  contrary  to  the 
weight  of  the  evidence.  Tbe  witnesses  for 
the  commonwealth  testified  to  tbe  deliber- 
ate shooting  of  David  Blair  by  tbe  appel- 
lant There  bad  been  no  trouble  between  tbe 
men  prior  to  the  shooting,  so  far  as  the  rec- 
ord shows.  Appellants'  own  testimony  was 
all  of  the  evidence  as  to  what  took  place 
Just  before  tbe  shooting.  He  states  that 
Blair  approached  blm  with  tbe  question  as 
to  what  was  meant  by  all  the  talk  that  was 
going  on  about  him  (deceased)  and  appel- 
lant's wife,  to  which  appellant  gave  answer 
that  he  did  not  know;  he  supposed  decedent 
did.  Whereupon  Blair  replied,  "I  have 
courted  your  wife  once,  and  I  will  court  her 
again,"  at  the  same  time  approaching  still 
closer  to  the  appellant  in  a  very  threatening 
manner,  and  apparently  drawing  a  pistol. 
Thereupon  appellant,  under  the  fear  of  being 
killed,  shot  his  assailant  For  the  common- 
wealth it  was  slMwn  that  Blair  bad  no  pis- 
tol, and  wore  no  coat  at  tbe  time,  so  as  to 
have  concealed  a  weapon  If  he  had  had  one. 
The  Jury  evidently  disbelieved  appellant's 
statement,  and  as  before  stated  found  him 
guilty. 

Tbe  evidence  heard  by  tbe  trial  court 
on  the  motion  to  transfer  from  Harlan 
to  Letcher  county  was  not  brought  up  with 
the  record,  nor  was  the  transfer  of  the  case 
assigned  as  error  In  the  motion  for  a  new 
trial.  We  cannot,  therefore,  consider  tbe 
propriety  of  this  ruling,  although  it  is  most 
urgently  insisted  by  counsel  that  we  should 
do  so. 


Tbe  instructions  of  tbe  court  fully  and 
fairly  state  the  law  as  applicable  to  tbe 
facts  adduced  upon  the  trial ;  and  a  careful 
and  painstaking  study  of  the  whole  record 
convinces  us  that  no  error  prejudicial  to  the 
substantial  rights  of  the  appellant  occurred, 
and  the  judgment  is  therefore  affirmed. 


TOWN  OF  MT.  PLEASANT  v.  BVERSOLE. 

(0>urt  of  Appeals  of  Kentucky.    Sept  28, 
1906.) 

1.  Municipal  Cobporations  —  Acriows  — 
Capacity  to  Sue— Statutes. 

Under  Ky.  St.  1903.  |  3660,  providing  that 
towns  of  the  sixth  class  are  continued  corporate 
by  the  respective  names  they  have,  with  power 
to  sue.  a  town  of  the  sixth  class  may  in  its  own 
name  sue  and  appeal  from  an  adverse  decision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  S  2189.] 

2.  Sake— Taxes  —  Obdirance  Levtinq  Tax- 
es—Vamditt. 

An  ordinance  of  a  town  out  of  debt  levying 
a  property  tax  "for  municipal  purposes"  and 
a  poll  tax  "for  said  purposes,"  -  sufficiently 
specifies  the  purposes  for  which  the  taxes  are 
levied,  within  Const  {  180,  requiring  an  ordi- 
nance imposing  a  tax  to  specify  distinctly,  the 
purpose  for  which  the  same  is  levied. 

3.  Same — Obdinance,?— Municipai.  Records. 

A  city  council  can  only  speak  by  its  records, 
and  its  records  read  and  signed  are  tbe  only 
evidence  of  its  action,  and  if  tbe  council  adopts 
an  ordinance  which  is  not  put  on  the  records 
which  are  read,  approved,  and  signed,  the  ordi- 
nance cannot  affect  the  rights  of  a  third  person. 

4.  Same— Collection   of   Taxes— Authobitt 
OP  Council. 

Under  Ky.  St  1903,  {  3677,  authorizing 
municipal  boards  of  trustees  to  provide  by 
ordinance  a  system  for  the  assessment  levy, 
and  collection  of  municipal  taxes,  and  section 
3GS7,  making  it  the  duty  of  the  marshal  to 
collect  taxes  placed  in  his  hands  by  the  board 
for  collection,  the  board  may  by  ordinance  pro- 
vide that  the  marshal  shall  collect  the  taxes 
under  his  official  bond,  or  it  may  provide  for  a 
tax  collector  with  bond;  but  it  cannot  provide 
that  the  sheriff  of  the  county  shall  collect  the 
taxes. 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  O.  A.  Eversole  to  enjoin  the  col- 
lection of  a  tax  Imposed  by  the  town  of  Mt 
Pleasant  From  a  Judgment  for  plalntitT, 
the  town  of  Mt  Pleasant  appeals.  Revers- 
ed and  remanded. 

I.  G.  Leabow,  for  appellant  H.  O.  Clay, 
for  appelle& 

HOBSON,  C.  J.  On  March  7,  1905,  the 
town  of  Mt  Pleasant,  by  ordinance  of  the 
board  of  trustees,  levied  a  tax  of  33^  cents 
upon  each  $100  of  all  taxable  property  in  tbe 
town,  "for  municipal  purposes  for  tbe  year 
1905,"  and  a  poll  tax  of  $1,  "for  said  pur- 
poses." O.  A.  Eversole,  a  citizen  of  the  town 
whose  property  was  assessed  at  |55,014  and 
whose  taxes  amounted  to  $183.08,  brought  this 
suit  to  enjoin  the  collection  of  the  tax.  Tbe 
circuit  court  having  adjudged  him  the  relief 
sought,  the  town  appeals. 

It  is  insisted  that  tbe  town  of  Mt  Pleas- 
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ant  ia  witbont  capacity  to  sne,  and  that  the 
appeal  abuuld  be  taken  In  the  name  of  tbe 
board  of  tmstees  of  Mt  Pleasant  Section 
3660,  Ky.  St  1903,  provldea  tbat  all  towns 
of  tbe  Blxtb  class  are  continued  corporate 
by  tbe  respective  names  they  have,  witb  pow- 
er to  contract,  to  sne  and  be  sued  in  tbe 
courts.  Mt  Pleasant  is  tbe  name  of  'tbe 
town.  By  tbe  statute  it  is  continued  as  a 
corporate  entity  under  tbls  name  and  given 
power  to  sue  and  be  sued. 

It  is  also  Insisted  tbat  tbe  ordinance  is 
Id  violation  of  section  ISO  of  tbe  €k)nstltutlon, 
in  tbat  it  does  not  specify  distinctly  tbe  pur- 
pose for  wblcb  tbe  tax  was  levied.  In 
Pulaski  County  v.  Watson,  106  Ky.  505,  60 
S.  W.  861,  an  order  of  tbe  fiscal  court  levy- 
ing a  tax  "for  tbe  purpose  of  paying  claims 
against  tbe  county"  was  beld  sufficient.  By 
tbe  acts  of  tbe  liiegislature  tbe  levy  for  tbe 
carrying  on  of  tbe  state  government  Is  ex- 
pressed In  tbese  words:  "For  tbe  ordinary 
expenses  of  the  government"  In  tbe  smaller 
towns  of  the  state,  where  records  are  not 
carefully  kept  by  persons  skilled  In  making 
up  records,  greater  liberality  must  be  allowed 
than  In  records  more  carefully  made  up. 
The  expression  "for  municipal  purposes,"  in 
the  ordinance,  Is  tbe  same  In  meaning  as  If 
It  bad  read  "for  ordinary  municipal  purposes" 
or  "for  carrying  on  the  town  government  in 
tbe  ordinary  routine."  It  is  a  levy  to  meet 
the  ordinary  expenses  of  tbe  municipal  gov- 
ernment and  tbe  purpose  for  which  it  is 
made  is  specified  with  sufficient  distinctness 
to  show  what  was  meant  The  town  owed 
no  debts,  and  tbe  words  the  council  used  are 
fully  as  definite  as  tbe  words  of  the  county 
court  levy  above  referred  to. 

The  board  of  trustees  placed  tbe  taxes 
In  tbe  bands  of  tbe  sheriff  of  Harlan  County 
for  collection,  but  it  put  upon  its  order  book 
no  ordinance  or  order  to  tbls  effect  until 
after  this  snlt  was  brought  when  it  under- 
took to  enter  an  ordinance  now  for  then,  re- 
citing that  the  ordinance  had  been  adopted 
in  April,  1906,  and  by  mistake  of  the  clerk 
was  not  entered  on  the  book.  A  city  council 
can  only  speak  by  its  records.  When  its 
records  are  read  and  signed  it  is  tbe  only 
evidence  of  tbe  action  taken  by  tbe  council 
at  that  time.  If  in  fact  tbe  council  agreed 
to  take  any  action  which  is  not  put  upon  tbe 
book,  and  tbe  book  without  such  action  is 
read,  approved,  and  signed,  then  there  is 
no  ordinance  which  can  affect  the  rights  of 
third  persons.  Ward's  term  as  sheriff  Iiad 
eiplred  when  the  ordinance  was  put  upon  the 
book.  By  section  3077,  Ky.  St  1908,  the 
board  of  trustees  must  provide  by  ordinance 
a  system  for  the  assessment  levy,  and  col- 
lection of  all  town  taxes,  which  will  conform 
as  nearly  as  may  be  to  tbe  provisions  of  tbe 
state  laws  in  reference  to  the  assessment 
levy,  and  collection  of  state  and  county  tax- 
es. By  section  3687.  Ky.  St  1003,  tbe  mar- 
shal must  collect  ail  taxes  placed  In  his 
hands  by  tbe  board  of  trustees  for  collection. 


Under  tbese  provisions  the  board  of  trustees 
may  by  ordinance  provide  that  tbe  marshal 
shall  collect  the  taxes  under  his  official 
bond,  or  they  may  provide  for  a  tax  col- 
lector and  require  bond  of  him.  But  they 
bare  no  authority  to  provide  by  ordinance 
tbat  tbe  sheriff  of  the  county  shall  collect 
tbe  taxes,  and,  if  they  do  put  tbe  taxes  in 
tbe  sheriff's  Iiands,  bis  sureties  are  not  re- 
sponsible for  tbe  money.  We  therefore  con- 
clude tbat  the  court  below  properly  enjoined 
Ward,  tbe  ex-sheriff  of  Harlan  county,  from 
collecting  tbe  taxes  in  question,  but  tbat  be 
erred  in  holding  the  ordinance  levying  tbe 
tax  void.  The  town  may  upon  the  adoption 
of  a  proper  ordinance  for  that  purpose  pro- 
ceed with  tbe  collection  of  the  taxes.  Tbe 
record  does  not  show  any  defect  in  the  as- 
sessment of  tbe  property.  Tbe  presumption 
Is  tbat  tbe  officers  did  their  duty  until  the 
contrary  is  shown. 

Judgment  reversed,   and   cause  remanded 
for  a  Judgment  as  herein  indicated. 


CJOLLINS  r,  BECKIiET. 
(Court  of  Appeals  of  Kentucky.    Sept  28, 1906.) 

1.  Sales  —  Passirg  Of  Titlx  —  Acts  Pbeox- 

DENT. 

Where,  under  a  contract  for  the  sale  of  a 
crop  of  tobacco,  it  was  to  be  delivered  at  a 
certain  point  and  weighed  by  the  seller,  in 
order  to  ascertain  the  price,  before  tbe  doing 
of  such  acts  title  did  not  pass. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  {§  524,  523.] 

2.  Rkpubvin— Plaintiit's  Rioht  to  Posses- 
sion. 

Under  Code  Civ.  Prac.  {  180,  relative  to 
claim  and  delivery  of  personal  property  and 
providing  that  plaintiff  when  entitled  to  posses- 
sion Shan  have  immediate  delivery  at  any  time 
before  judgment,  the  purchaser  in  a  contract 
of  sale  under  which  title  had  not  passed  was 
not  entitled  to  delivery  merely  because  of  the 
fact  that  the  seller  was  insolvent 

Appeal  from  Circuit  Court,  Mason  County. 

"Not  to  be  officially  reported." 

Action  by  Pat  Collins  against  J.  L.  Beckley. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

J.  M.  Collins,  for  appellant  Thos.  R.  Pbls- 
ter,  for  appellee. 

LASSING,  J.  This  is  a  suit  brought  by 
appellant  in  tbe  Mason  circuit  court  under 
section  180  of  tbe  Civil  Code  of  Practice  for 
the  possession  of  a  crop  of  tobacco  raised  by 
tbe  appellee,  Beckley.  At  tbe  time  of  the 
suit  tbe  tobacco  was  in  tbe  barn  on  tbe  farm 
of  appellee,  where  it  was  raised,  and  an 
order  of  delivery  was  sued  out,  and  appellee 
gave  bond  and  retained  the  property.  A  de- 
murrer was  filed  to  the  petition,  and  sustained 
by  the  court  with  leave  to  amend.  Plaintiff 
filed  an  amended  petition  In  which  he  set  out 
the  fact  that  the  appellee  was  Insolvent  A 
demurrer  was  entered  and  sustained  to  tbe 
petition  as  amended,  and  appellee  failing  anfl 
refusing  to  plead  further,  bis  petition  was 
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dismiased.  From  the  rulings  sustaluiug  tbe 
demurrers  and  dismissing  tlie  petition  this 
appeal  Is  talcen. 

Tbe  appellant  claimed  to  be  the  owner  of 
the  tobacco  and  entitled  to  its  immediate  pos- 
session by  reason  of  a  purcbase  from  appellee, 
and  tbe  only  question  in  tbis  case  is  wbether 
the  sale  relied  upon  passed  the  title  in  this 
property  from  tbe  appellee  to  tbe  appellant. 
A  written  memorandum  of  tbe  contract  was 
filed  with  the  petition.  This  memorandum  is 
as  follows:  "Pat  Collins  bought  J.  L.  Beck- 
ley's  crop  of  tobacco,  est  8,000,  at  7%  cts. 
per  pound,  to  be  delivered  at  Mill  Creek,  Ky., 
on  or  before  April  18,  1904.  J.  h.  Beckiey. 
Pat  Collins." 

The  appellant  in  his  petition  says  that  tbe 
crop  was  actually  about  4.000  pounds,  in- 
stead of  the  8,000  estimated  by  tbe  parties 
at  the  time  the  written  contract  was  made. 
The  petition  further  alleges  that  by  a  subse- 
quent agreement  tbe  tobacco  was  to  be  de- 
livered at  a  barn  other  than  that  specified 
in  tbe  contract  of  sale  relied  upon,  and  tbat 
on  or  before  April  26, 1904,  the  appellee  haul- 
ed said  tobacco  to  tbe  barn  mentioned  in  the 
petition  where  same  was  to  be  delivered, 
reaching  satd  bam  about  noon,  when  appel- 
lant and  his  employes  were  absent  therefrom, 
and  that  before  appellant's  return  to  said 
bam  appellee  hauled  said  tobacco  back  to  his 
home,  and  although  appellant  offered  to  pay 
appellee  for  said  tobacco  and  to  haul  it  him- 
self at  his  own  expense,  appellee  refused  to 
comply  with  his  contract 

The  question  for  consideration  is:  Was  the 
appellant  the  owner  and  entitled  to  the  pos- 
session of  this  crop  of  tobacco,  or  did  he  have 
such  an  interest  therein  as  entitled  hhn  to 
prosecute  this  suit?  This  question  was  fully 
discussed  in  tbe  case  of  Gibson  v.  Ray,  etc.. 
Si)  S.  W.  474.  28  Ky.  Law  Rep.  444.    In  this 


case  the  court  said:  "If,  by  the  contract  ot 
sale  of  personalty,  anything  remains  to  be 
done  by  the  vendor,  such  as  weighing  for 
tbe  purpose  of  ascertaining  the  extent  of  the 
property  or  the  amount  of  tbe  purchase  price 
to  be  paid,  then  tbe  title  does  not  pass  to  tlie 
vendee,  but  remains  In  the  vendor." 

In  the  case  of  Crawford  v.  Smith  et  al.,  7 
Dana,  61,  it  is  said:  "If  by  the  contract  of 
sale  anything  is  to  be  done  by  the  vendor  for 
ascertaining  the  weight  or  extent  or  price  of 
the  property  sold  by  him,  and  there  be  no 
stipulation  for  passing  the  title  before  sucb 
thing  shall  have  been  done,  then  tbe  law  ad- 
judges the  right  of  proper^,  as  well  as  tbat 
of  possession,  to  be  In  the  vendor  until  after 
be  shall  have  ascertained  the  weight,  extent, 
or  price  of  tbe  property  contracted  to  be  sold." 

Under  the  decision  in  these  two  cases,  it  Is 
clear  that  the  tobacco  in  question  was,  at  the 
time  of  the  institution  of  this  suit,  the  prop- 
erty of  the  appellee,  J.  L.  Beckiey.  In  or- 
der to  determine  the  price  to  be  paid  for  tlie 
same,  it  not  only  bad  to  be  delivered  at  the 
point  agreed  upon,  but  had  to  be  weighed; 
and  until  it  was  so  weighed  and  the  price 
ascertained,  tbe  appellant  was  not  entitled 
to  the  possession  of  said  property  and  bad  uo 
such  interest  therein  as  entitled  him  to  prose- 
cute a  suit  therefor  under  section  ISO  of  tlie 
Civil  Code  of  Practice.  This  provision  of  tlie 
Code  authorizes  tbe  maintenance  of  a  suit 
only  when  plaintiff  is  entitled  to  the  posses- 
sion of  tbe  property  in  question,  and  the  fact 
that  the  one  from  whom  he  seeks  to  recover 
possession  Is  insolvent  does  not  enlarge  bis 
rights. 

The  title  to  the  property  not  having  pass- 
ed, and  appellant  not  being  entitled  to  the 
possession  thereof,  the  trial  court  properly 
sustained  tbe  demurrer  to  the  petition  as 
amended,  and  the  Judgment  is  affirmed. 


Digitized  by 


Google 


Mo) 


IVIB  T.  BWING. 


481 


IVIB  at  aL  ▼.  OWING. 

(Kansaa  CHty  Ck>art  of  Appeals.  Mlssonrl.  May 
7,  1906.    Rehearing  Denied  Oct  1,  1906.) 

1.  BXSODTOBS  AND  AOUIRIBTBATOBS— AlXOW- 

A.NCS  or  Claiu—'Effeci. 

The  allowance  of  a  demand  against  the  es- 
tate of  a  deceased  person,  anappealed  from, 
constitntea  In  general  a  final  Jadgment  which 
is  condaslve  of  the  validity  of  the  claim  on 
final  settlement  of  the  administrator's  acconntSL 

[B<d.  ITote. — For  cases  in  point,  see  vol.  22, 
Gent.  Dig.  Execators  and  Administrators,  I 
849.] 

2.  COUBTS— PBOBATB  OOUBTB— BQUITABLX  JV' 
BISDICnON. 

Where  the  allowance  of  claimant's  demand 
against  the  estate  of  a  deceased  person  required 
the  interposition  of  equity  to  set  aside  a  con- 
tract entered  into  between  claimant  and  decs- 
dent,  the  probate  court  had  no  Jurisdiction  to 
allow  the  claim. 

[Eld.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Courts,  H  409,  470,  472.] 

Appeal  from  Circuit  Court,  Schuyler 
Comity:  N.  M.  Shelton,  Judge. 

Judicial  accounting  by  Joel  Bwing,  as 
administrator  de  bonis  non  of  the  estate 
of  Horace  O.  Pltklu,  deceased.  From  a 
Judgment  reversing  an  order  of  the  probate 
court,  charging  the  administrator  with  a 
claim  unlawfully  paid,  and  interest,  obJec^ 
ors,  Bva  A.  Ivie  and  another,  appeal.  Be- 
versed,  with  dlrectl<ni8. 

El  R.  Bartlett,  for  appellants.  Smoot  & 
Smoot  and  Mudd  ft  Wagner,  for  respond- 
ent. 

BROADDUS,  P.  J.  On  the  Sd  day  of 
July,  1895,  Horace  Q.  Pitkin,  a  resident  of 
Scotland  county,  Mo.,  died  intestate.  On 
July  30th  following,  his  widow,  Rachael  A. 
Pitkin,  and  bis  son,  Albert  H.  Pitkin,  were 
severally  appointed  administratrix  and  ad- 
ministrator of  the  deceased's  estate,  gave 
bond,  and  qualified  as  such.  Afterwards, 
failing  to  give  a  new  bond  as  directed  by 
the  probate  court,  their  letters  of  adminis- 
tration were  revoked  and  they  made  their 
final  settlement  which  was  approved  by 
the  court  The  respondent,  Joel  F.  Swing, 
was  appointed  administrator  de  bonis  non, 
who  executed  bond  and  duly  qualified  as 
sncb.  On  tbe  18th  day  of  March,  1899,  he 
presented  his  accounts  and  vouchers  for  a 
final  settlement,  at  which  time  the  appel- 
lants, heirs  at  law,  appeared  and  filed  ob- 
jections to  it  A  great  many  items  In  the 
administrator's  account  were  objected  to, 
but  these  objections  were  overmled  and  an 
appeal  was  taken  to  the  circuit  court  The 
venue  of  the  case  was  changed  to  Schuyler 
county  circuit  court,  where  It  was  tried 
anew.  Among  tbe  credits  allowed  by  the 
probate  court  was  an  item  of  $2,600. 

It  appears  from  the  record  that  bie  de- 
ceased was  the  promoter  of  what  was 
known  as  the  "Farmers  Exchange  Bank," 
with  a  capital  stock  of  $25,000,  of  which 
a  very  small  portion  bad  been  paid  up  In 
cash.  Tbe  deceased  was  the  holder  of  most 
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of  the  stock,  for  which  be  paid  In  Insolvent 
notes,  which  he  transferred  to  the  bank. 
He  also  deeded  to  tbe  bank  a  building  at 
tbe  valued  consideration  of  $6,500,  which 
it  was  claimed  was  greatly  In  excess  of  its 
real  value.  The  Secretary  of  State  required 
a  reduction  of  $2,500  on  tbe  said  building. 
Thereupon,  tbe  bank  presented  a  claim 
against  tbe  estate  for  that  sum,  which  the 
court  allowed,  and  the  administrator  paid 
it  The  circuit  court  sustained  appellants' 
objection  to  this  claim,  and  charged  the 
same  to  the  administrator,  with  Interest 
from  the  date  of  Its  payment  in  the  sum 
of  $815,  thus  making  the  amount,  with 
which  he  was  charged  on  that  item,  $3,816. 
The  appellants  were  satisfied  with  the 
Judgment  of  tbe  court  In  that  and  all  other 
respects,  but  tbe  administrator  moved  for 
a  new  trial,  on  the  hearing  of  which  the 
court  reversed  its  former  decision,  and 
gave  credit  to  respondent  for  said  sum  of 
$2,500,  which,  as  a  matter  of  course,  result- 
ed In  abating  the  Interest  on  the  same  from 
the  date  of  Its  payment  From  this  Judg- 
ment objectors  appealed,  especially  alleging 
in  their  aflidavit  for  appeal  that  tbey  were 
aggrieved  by  the  Judgment  of  the  court  in 
making  said  allowance  to  the  administra- 
tor, with  Interest  from  the  date  of  payment. 
Therefore  the  sole  Issue  before  this  court 
Is  as  to  tbe  legality  of  said  payment  by  the 
administrator.  But  respondent  Insists  that 
the  case  is  not  here  properly  on  appeal. 
While  appellants'  abstract  Is  meager,  in- 
formal, and  defective,  It  shows  the  nature 
of  the  cause,  that  there  was  a  trial  and 
Judgment,  the  filing  of  motions  for  new 
trial  and  in  arrest  of  Judgment,  the  action 
of  the  court  in  overruling  them,  and  the 
signing  and  filing  of  the  bill  of  exceptions. 
They  also  bring  forward  a  copy  of  said 
bill  of  exceptions.  All  which,  we  think.  Is 
a  substantial  compliance  with  the  statute 
regulating  appeals. 

The  claim  of  the  bank   for  $2,500  over- 
valuation  of  the  said  bank  building   was 
filed    for  allowance  on  the  28tb  of  June, 
1897,   and  was  presented  in  the  following 
form:   "The  estate  of  H.  (J.  Pitkin,  deceas- 
ed.   To     Farmers     Exchange     Bank,    Dr. 
$2,600.00.      The    Farmers    Exchange    Bank 
Is  willing  to  take  the  building,   which  It 
now  occupies,  at  the  sum  of  four  thousand 
dollars  by  way  of  compromise,  but  will  not 
take  the  same  at  $6,600.00.    That  a  reason- 
able price  for  the  same  would  not  exceed 
$3,500.00.     The    estate    claiming    that    said 
building  was   sold   to   said  bank  by  H.  G. 
Pitkin,  now  deceased,  at  price  of  $6,500.00." 
The    usual    aflidavit    In    demands    against 
estates  of  deceased   persons  was  attached 
to   the    claim.     The    administrator  waived 
service  of  notice  for  presentation  and  al- 
lowance, and  stated  that  he  was  satisfied 
of   its  correctness.      On   July  19,   1897,   the 
probate  court  made  the  following  entry  on 
its  records:  "I  hereby  certify  that  the  suno 
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of  twenty-flve  hnndred  dollars  was  allowed 
on  tlie  within  account  of  the  sixth  class  of 
demands  and  costs."  The  respondent  ad- 
ministrator contends  that  the  matter  is  res 
adjudlcata.  That  the  allowance  of  the  de- 
mand against  the  estate  was  a  judgment 
and,  not  having  been  appealed  from,  was 
final.  This  contention,  as  a  rule,  is  true. 
Therefore  It  Is  insisted  that  It  was  not  a 
matter  for  adjudication  on  the  final  set- 
tlement On  the  contrary.  It  is  Insisted 
by  appellants  that,  as  the  probate  court  had 
no  jurisdiction  in  the  first  place  to  allow 
the  demand,  the  judgment  was  a  nnlUty, 
and  the  administrator  was  not  entitled  to 
the  credit  on  a  final  settlement  Patterson 
V.  Booth,  103  Mo.  402,  15  S.  W.  643.  The 
demand  calls  for  the  exercise  of  the  powers 
of  a  court  of  equity  to  set  aside  a  contract 
entered  into  between  the  deceased  and  said 
banlc.  It  has  t>een  held  in  this  state  that 
equitable  as  well  as  legal  demands  may 
be  allowed  against  the  estate  of  a  decedent 
Maginn  t.  Oreen,  67  Mo.  App.  616;  Ham- 
mons  V.  Benfrow,  84  Mo.  332.  But  in  Re 
Estate  of  Glover  &  Shepley,  127  Mo.  153, 
29  S.  W.  982,  It  was  said:  "But  what- 
ever defendant's  equities  may  be,  no  equi- 
table relief  can  be  afforded  him  In  this 
form  for  want  of  jurisdiction  in  the  probate 
court,  which  has  always  been  held  by  this 
court  to  possess  no  equitable  powers"  (cit- 
ing Church  V.  McElhinney.  61  Ma  543; 
Butler  V.  liSwson,  72  Mo.  227;  Church  v. 
Robberson,  71  Mo.  326),  and  such  was  the 
holding  In  a  recent  opinion  of  this  court 
(Tenney  v.  Tomer,  111  Mo.  App.  697,  86  S. 
W.  606). 

It  therefore  follows  that  the  probate  court 
had  no  jurisdiction  to  allow  the  demand, 
and  no  such  Jurisdiction  was  conferred  up- 
on the  circuit  court  on  the  appeal.  The 
cause  Is  reversed,  with  directions  to  the 
circuit  court  to  disallow  the  claim,  and  to 
charge  the  administrator  with  interest  on 
the  same  from  the  date  of  its  payment 
All  concur. 


STROTHER  r.  HIIiLIKER. 

(Kansas  City  Court  of  Appeals.     MIssourL 

June  18,  1906.    Rehearing  Denied 

Oct  1,  1906.) 

JUDOMENTS— BKVIVOB— PAKTHS. 

A  judgment  cannot  be  revived  in  the  name 
of  an  assignee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  t  1596.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Hermann  Brumback,  Judge. 

Action  by  Ben  S.  Strother  against  C  E. 
Ellliker.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Geo.  B.  &  Sam  B.  Strother,  for  appellant 
Meservey,  Pierce  &  German  and  Cameron 
L.  Orr,  for  respondent 


BROADDUS,  P.  J.  On  the  80th  day  of 
January,  1900,  one  W.  H.  Dixon  recovered  a 
judgment  against  defendant  herein  in  a  jus- 
tice's court,  which  he  assigned  to  the  plain- 
tiff, Strother.  On  January  26, 1905,  the  plain- 
tiff filed  in  the  court  of  James  B.  Shoemaker, 
the  successor  In  office  of  the  justice  who 
had  rendered  said  Judgment  a  petition  to 
revive  the  same;  and  at  the  same  time  filed 
an  affidavit  in  attachment,  stating  certain 
statutory  grounds  therefor.  He  also  gave 
the  necessary  bond  for  an  attachment 
Whereupon  the  justice  issued  a  writ  of  at- 
tachment in  the  usual  form  which  the  con- 
stable executed  by  seizing  two  of  defendant's 
horses.  Proper  notice  of  the  proceedings 
was  served  upon  defendant  who  appeared 
and  filed  a  plea  In  abatement  to  the  attach- 
ment, which,  upon  l)eing  heard,  was  sus- 
tained, and  plaintiff  appealed  to  the  circuit 
comt.  When  the  case  reaches  the  circuit 
court,  the  defendant  moved  to  dismiss  it 
for  the  reason  that  the  court  bad  no  juris- 
diction of  the  subject-matter,  which  motion 
the  court  sustained,  and  plaintiff  appealed 
to  this  court 

The  action  of  the  court  was  right  A 
Judgment  cannot  be  revived  In  the  name  of 
an  assignee.  Blck  v.  Tanzey,  181  Mo.  516, 
80  S.  W.  902.  All  the  proceedings  were 
void  as  the  Justice  had  no  Jurisdiction  of 
the  subject-matter. 

Affirmed.    All  concur. 


GOODLOB  V.  METROPOLITAN  ST.  RT.  00. 

(Kansas  City  Court  of  Appeals.    Missouri. 

July  2,  1906.    Rehearing  Denied 

Oct  1,  1906.) 

1.  NeOUGENCK  —  CONTBIBUTOBT    NeOIJOERCK 

— Plkadino. 

Contributory  negllgenoe  in  an  action  for 
injaries  is  an  affirmative  defense  which  most 
be  specially  pleaded. 

[Eld.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  Si  186,  195-197,  207, 
210.] 

2.  Cabbiebs  —  Stseet   Railboads  —  Irjitbies 

TO  PaSSENOEBS  —  POSETIOK  —  COITTBIBUTOBT 

Nkoligence. 

Where  a  street  railway  company  adopted 
a  mle  reqnirlDg  users  of  tobacco  to  occupy  the 
rear  vestibnle  of  a  car,  and  plaintiff  was  occu- 
pying such  position  in  compliance  with  the  rule 
at  the  time  be  was  injured  in  a  collision  witli> 
another  car,  be  was  not  guilty  of  contributory 
negligence  because  he  was  not  seated  in  the  car. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S  1876.] 

3.  Same—Coixision— Res  Ipsa  IiOQtjiTCB. 

Proof  that  plaintiff  was  a  passenger  on  a 
street  car,  and  was  injured  by  a  collision  be- 
tween the  car  in  which  he  was  riding  and  a  car 
approaching  from  an  opposite  direction,  was 
sumcient  to  raise  a  presumption  of  negligence 
wliich  would  be  conclusive  against  the  carrier 
on  the  issue  of  negligence,  unless  the  carrier 
produced  rebutting  evidence. 

[Ed.  Note. — For  cases  in  point,  see  toL  9, 
Cent  Dig.  Carriers,  {  1287.] 
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4.  Same— NsauosNCB  or  Carbiks. 

The  motoiraan  of  a  street  car,  on  which 
plaintiff  waa  riding,  drove  the  same  onto  an 
emliankment,  where  the  tracks  were  bo  close 
that  cars  could  not  pass.  At  tliia  time,  a  car 
havine  the  right  of  way  approached  from  the 
opposite  direction,  a  third  of  a  mile  away,  and 
conld  have  been  seen  by  the  motorman,  but  he 
failed  to  stop  hia  car.  The  motorman  of  the 
car  having  the  right  of  way  saw  the  danger, 
and  stopped  his  car  before  it  reached  the  danger 
point,  but  a  collision  occurred,  the  only  excuse 
given  for  which  being  the  slippery  state  of  the 
rails.  Beld,  that  the  motorman  of  the  car  on 
which  plaintifE  was  riding  was  guilty  of  gross 
negligence. 

[E)d.  Note. — For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  1 1211.] 

6.  Dahaoeb  — Pebsoral  Irjubies  —  Conoltt- 

SITENBSa. 

Plaintiff,  •  teamster  43  years  of  age,  was 
injured  while  a  passenger  on  defendant's  street 
car.  He  sustained  slight  injuries  to  his  head 
and  ahoulders,  and  a  serious  permanent  Injury 
to  his  left  hand,  the  bones  of  which  were  broken, 
and  healed  so  that  the  hand  was  so  stiff  that 
the  fingers  could  not  be  closed.  Plaintiff  suf- 
fered great  pain,  and  was  disabled  from  follow- 
ing his  vocation,  or  from  doing  any  work  that 
required  the  use  of  both  hands.  Held,  that  a 
verdict  of  $1,500  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Omt.  Dig.  Damages,  {g  872,  379,  390.] 

a.  Samb— Babniko  Capaoitt  —  Ikfaibuert— 
iBsnxs. 

Where  the  petition  alleged  that  plaintiff's 
injuries  were  permanent  and  lasting- in  char- 
acter and  effect,  and  had  caused  plaintiff  in  the 
past,  and  would  cause  him  in  the  future  to  suffer 
great  bodily  pain  and  mental  anguish,  and  that 
his  earning  capacity  had  been  impaired,  it  waa 
sufficient  to  present  the  issue  of  plaintiff's  total 
disabiliHr  to  earn  money  in  the  future  as  a 
result  of  his  injury. 

Appeal  from  Clrcait  Conrt,  Jackson  Coun- 
ty; Hermann  Brumback,  Jndge. 

Action  by  Robert  F.  Goodloe  against  the 
Metropolitan  Street  Hallway  Company. 
From  a  Judgment  for  plaintUT,  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas  and  Frank  O.  Johnson,  for 
appellant    L.  A.  Laughlin,  for  respondent 

JOHNSON,  J.  Action  by  a  passenger 
against  a  common  carrier  to  recover  damages 
for  personal  injnrles  sustained  in  consequence 
of  the  negligence  of  the  carrier.  Plaintiff 
bad  Judgment  in  the  sum  of  $1,500,  and  de- 
fendant appealed. 

The  negligence  charged  in  the  petition  la 
"that  while  plaintiff  was  a  passenger  as 
aforesaid,  and  was  standing'  on  the  rear  plat- 
form of  said  car,  by  reason  of  the  negligence 
of  the  defendant  B<iid  car  ran  Into  another 
«ar  of  defendant  standing  on  the  same  track. 
That  the  force  of  said  collision  threw  plain- 
tiff violently  into  the  car  on  which  be  was 
riding  and  onto  his  head,  inflicting  upon  plain- 
tMt  injuries  as  follows,"  etc.  The  answer  is 
a  general  denial.  Defendant,  as  a  part  of 
its  street  railway  system,  operates  a  double 
track  railroad  between  Kansas  City  and  In- 
dependence. Electricity  is  the  power  used 
In  propelling  the  cars.  On  account  of  the 
presence  in  the  roadway  of  a  hlg^  embank- 
ment about  one-fourth  of  a  mile  long,  the 


tracks  thereon  are  laid  so  close  together  that 
both  occupy  a  lateral  space  only  a  few  inch- 
es more  than  that  covered  by  each,  so 
that  while  the  tracks  are  not  merged,  a  car 
going  eastward  on  one  cannot  pass  a  west- 
bound car  on  the  other  in  that  section  of  the 
road.  On  January  2,  1904,  plaintiff,  accom- 
panied by  his  wife  and  their  two  sons,  be- 
came a  passenger  at  Independence  on  one  of 
defendant's  cars  that  was  bound  for  Kan- 
sas City.  His  wife  and  sons  seated  them- 
selves In  the  car,  but  plaintiff,  who  was 
chewing  tobacco,  stood  In  the  rear  vestibule 
to  avoid  spitting  on  the  floor  of  the  car,  an 
act  forbidden  by  the  rules  of  defendant  as 
well  as  by  the  dictates  of  common  decency. 
The  car  proceeded  on  Its  way  using  the  track 
for  westbound  cars,  and  all  went  well  until 
It  reached  the  section  of  track  described. 
At  that  time,  an  eastbound  car  was  passing 
over  that  section  and  had  the  right  of  way. 
It  was  the  duty  of  the  motorman  of  the  west- 
bonnd  car  to  wait  until  the  other  car  had 
passed  out  of  the  way  before  running  bis 
car  on  to  the  embankment,  but  he  failed  to 
stop,  and  the  two  cars  collided.  The  east- 
bound  car  bad  come  to  a  stop  at  the  time  of 
collision,  but  the  westbound  car,  according 
to  the  testimony  of  defendant's  witnesses, 
was  running  at  the  rate  of  about  four  miles 
per  hour.  The  Impact  was  sufficiently  vio- 
lent to  wreck  the  front  vestibule  of  the  west- 
bound car,  and  to  pitch  plaintiff  forward 
through  the  open  door  between  the  body  of 
the  car  and  the  rear  vestibule,  and  throw 
blm  to  the  floor.  The  collision  occurred 
about  200  feet  west  of  the  point  where  the 
tracks  converge.  Both  cars  carried  head- 
lights. The  motorman  of  the  eastbound  car. 
Introduced  as  a  witness  by  defendant  tea- 
tifled  that  he  saw  the  other  car  approach- 
ing when  his  car  was  on  the  embankment 
some  800  or  900  feet  from  the  place  of  col- 
lision. He  was  running  at  the  rate  of  15 
miles  per  hour,  and,  when  he  observed  that 
the  other  car  was  on  the  point  of  entering 
Into  danger,  he  shut  off  the  current  applied 
the  brakes,  and  stopped.  It  was  not  shown 
that  the  motorman  on  the  westbound  car 
made  any  effort  to  stop  before  he  reached  tha 
embankment  He  was  not  Introduced  as  a 
witness,  and  the  only  excuse  for  his  remark- 
able conduct  offered  in  evidence  is  that  he 
was  running  downgrade  and  the  rails  were 
slippery  owing  to  the  condition  of  the 
weather. 

The  first  instruction  given  on  behalf  of 
plaintiff  is  as  follows:  "The  court  instructs 
the  Jury  that  the  burden  of  proof  Is  on  the 
plaintiff  to  establish  bis  case  by  the  prepond- 
erance of  the  evidence,  and  by  a  preponder- 
ance of  the  evidence  Is  meant  the  greater 
weight  of  the  credible  testimony;  but  the 
court  instructs  the  Jury  that  if  you  find  from 
the  evidence  that  plaintiff  was  a  passenger 
lawfully  on  board  of  the  defendant's  train 
at  the  time  of  the  collision,  appearing  in 
evidence,  and  received  injuries  therein,  then 
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tbe  burden  of  proof  as  to  the  cause  of  tbe  col- 
lision iB  shifted  upon  the  defendant  to  show 
to  the  satisfaction  of  the  Jury  that  said  col- 
lision was  caused  through  no  fault,  negli- 
gence, or  carelessness  of  defendant's  agents; 
and  unless  It  Is  so  shown  the  Jury  should  find 
that  such  collision  was  occasioned  by  the 
negligence  of  defendant" 

Counsel  for  defendant  appear  to  think  that 
plaintiff  was  at  fault  In  choosing  to  stand  In 
the  vestibule  instead  of  seating  himself  In 
the  car.  Defendant  did  not  raise  the  Issue 
of  contributory  negligence  In  Its  answer,  and 
therefore  that  issue  is  not  in  tbe  case.  But 
had  It  been  presented,  the  fact  suggested 
would  not  have  sufficed  to  make  plaintlflTs 
conduct  an  Issue  for  tbe  consideration  of 
tbe  jury.  Plaintiff  bad  tbe  right  to  indulge 
in  the  ase  of  tobacco  during  the  transporta- 
tion, and  was  riding  In  tbe  part  of  the  car 
provided  by  defendant  for  such  passengers. 
Defendant  Impliedly  invited  him  to  be  there 
if  be  chose,  and  in  no  manner  was  relieved 
from  the  performance  of  tbe  duty  It  owed 
him  as  a  passenger  by  his  acceptance  of  the 
Invitation.  Defendant  criticises  tbe  instruc- 
tion quoted  because  of  the  declaration  that 
the  burden  of  proof  on  tbe  issue  of  negli- 
gence shifts  to  tbe  carrier  when  the  facts 
that  plaintiff  was  a  passenger,  and  was  in- 
jured by  the  collision  of  the  car,  in  which 
he  was  riding,  are  made  to  appear,  and  ar- 
gues that  when  all  tbe  evidence  was  Intro- 
duced tbe  burden  was  still  with  the  plain- 
tifl  to  show  by  a  preponderance  of  tbe  evi- 
dence the  existence  of  all  of  the  facts  el- 
emental to  the  cause  of  action  asserted.  The 
instruction  under  consideration  was  oopled 
literally  from  one  approved  by  the  Supreme 
Court  in  the  case  of  Clark  v.  Railway  Co., 
127  Mo.  107,  29  S.  W.  1013,  and  it  was 
there  said  that,  "when  the  passenger 
suffers  injury  by  the  breaking  down  or 
overturning  of  the  coach,  the  prima  fade 
presumption  is  that  It  was  occasioned  by 
some  negligence  of  the  carrier,  and  tbe 
burden  Is  cast  upon  the  carrier  to  rebut  and 
establish  that  there  has  been  no  negligence 
on  Its  part  and  that  tbe  Injury  was  occasion- 
ed by  Inevitable  accident  or  by  some  cause 
which  human  precaution  and  foresight  could, 
not  have  averted."  Smiley  v.  Railway,  160 
Mo.  *5SQ,  61  S.  W.  667;  Robinson  v.  Railway, 
1103  Mo.  App.  110,  77  S.  W.  493;  Furnish  v. 
Railway  Co.,  102  Mo.  438,  13  S.  W.  1044, 
22  Am.  St  Rep.  781. 

With  the  fact  established,  that  tbe  passen- 
ger was  Injured  by  a  collision  of  tbe  car  in 
which  he  was  riding,  he,  as  tbe  proponent 
of  the  proposition  that  he  was  injured  by 
the  negligence  of  tbe  carrier,  produced  evi- 
dence of  sufficient  strength,  not  only  to 
carry  the  issue  of  negligence  past  tbe  Judge 
to  the  jury,  but  to  raise  a  presumption  of 
negligence  that  would  become  conclusive, 
should  tbe  carrier  fail  to  produce  rebutting 
evidence. 

Defendant  completely    failed  to  produce 


any  evidence  that  even  tended  to  ncnipate 
it  from  the  presumption  of  negligence,  and 
in  the  state  of  the  proof  before  us  the  only 
issuable  facts  that  remained  in  the  case  at 
the  conclusion  of  all  tbe  evidence,  were  those 
relating  to  the  measure  of  damages.  The 
court  would  have  been  justified  in  peremptor- 
ily instructing  tbe  jury  on  all  other  Issues 
presented  by  tbe  pleadings  and,  therefore, 
the  question  of  whether  the  burden  of  proof 
ever  shifts  Is  immaterial.  Defendant's  wit- 
nesses all  agree  that  plaintiff  was  a  passen^ 
ger;  that  the  collision  occurred  In  the  man- 
ner described;  that  plaintiff  was  overthrown 
thereby,  and  received  physical  Injury  there- 
from. Instead  of  producing  evidence  tending 
to  show  that  the  collision  was  the  result  of 
Inevitable  accident  the  facts  adduced  by  de- 
fendant accuse  Its  motorman,  who  was  ope- 
rating the  westbound  car,  of  gross  negli- 
gence. He  must  have  seen  the  eastbound 
car  when  It  was  one-third  of  a  mile  away, 
for  tbe  motorman  of  that  car  saw  his  car 
at  that  distance.  He  must  have  known 
that  the  approaching  car  was  on  the  embank- 
ment, and  therefore  had  the  right  of  way, 
and  It  became  his  imperative  duty  to  stop 
bis  car  before  entering  on  tbe  embankment 
and  there  wait  until  the  other  car  bad  passed. 
Instead  of  doing  this,  be  approached  the  em- 
bankment without  checking  speed.  The  slip- 
pery state  of  the  rails  was  a  condition  he, 
as  an  experienced  motorman,  should  have 
taken  into  account  and  affords  not  tbe 
slightest  excuse  for  his  failure  to  stop  his 
car  before  it  reached  tbe '  danger  point 
What  we  have  said  answers  all  the  objec- 
tions made  to  this  Instruction. 

It  Is  Insisted  by  defendant  that  tbe  ver- 
dict was  excessive.  Plaintiff  at  the  time 
of  injury  was  43  years  old,  and  was  a  team- 
ster. He  sustained  some  slight  injuries  to 
the  head  and  shoulder  from  his  fall,  but 
bis  serious  Injury  was  to  the  left  hand.  At 
the  time  of  tbe  trial,  which  occurred  more 
than  a  year  after  the  Injury,  tbe  hand  was 
so  stiff  that  the  fingers  could  not  be  closed. 
The  Injuries  are  thus  described  by  a  physi- 
cian who  treated  plaintiff,  and  who  testified 
as  bis  witness:  "I  found  the  worst  trouble 
with  the  left  band;  a  sprained  wrist  and 
tbe  whole  hand  In  fact  Some  of  tbe  small 
bones  were  broken;  and  soreness  of  the  left 
shoulder,  partly  in  front  and  underneath  the 
shoulder  Joint  I  found  the  middle  finger 
was  fractured  at  this  joint  right  near  the 
base  Joint  The  third  finger  was  dislocated 
at  the  metacorpo  phalangeal  joint  the  third 
joint  There  was  a  fracture  of  this  bone  at 
that  point  and  also  the  bone  here  In  the  band 
back  of  tbe  joint  (Indicating).  The  little 
finger  was  fractured  at  this  third  joint  and 
it  was  a  great  deal  more  sore  at  the  second 
joint;  the  soreness  at  that  point  continued 
much  longer.  I  don't]  believe  it  Is  well  yet 
at  that  point  And  the  whole  hand  was  bad- 
ly swollen."  Shortly  before  going  on  the 
stand,  witness  examined  the  band,  and  found 


Digitized  by 


Google 


Uo.) 


McKlNNON  y.  WESTERN  COAL  &  MINING  CO. 


485 


it  In  this  condition:  "some  irregularity  In 
the  outline,  some  crookedness  In  two  fingers, 
tbe  little  finger  and  the  one  next  to  it,  and 
a  set  of  broken  mnscles  and  tendons  there 
which  prevents  closing  the  fingers  to  the  ex- 
tent they  should  be  in  ordinary  use."  Q. 
"Now,  what.  In  your  opinion.  Is  the  reason 
for  this  contraction  there  wbidi  prevents  the 
closing  of  the  hand?'  A.  "Well,  the  princi- 
pal reason  for  that  Is  the  contraction  of  the 
tendons  on  the  back  of  the  fingers,  which 
prevents  the  flexing  or  closing  of  the  fingers, 
while  the  adhesion  of  both  of  those  fingers 
back  and  front  from  the  soreness  there  has 
caused  them  to  be  stiffened  and  practically 
useless,  and  prevents  the  closing  and  flexing 
or  extending  of  the  fingers."  Q.  "State 
whether  or  not  yon  think  that  condition  Is 
permanent"  A.  "It  Is,  I  told  him  In  the 
beginning,  and  he  didn't  believe  me." 

Defendant  Introduced  as  a  witness  the 
physician  who  first  treated  plaintiff  for  the 
injuries  sustained.  He  testified:  "When  I 
first  saw  it,  It  was  not  swollen  to  any  ex- 
tent I  got  there  immediately  after  be  got 
home,  at  least,  be  told  me  so.  So  I  went 
down  there,  and  looked  at  the  hand.  I  look- 
ed at  the  hand,  and  examined  It  very  closely, 
and  found  the  first  phalanx  of  the  ring  finger; 
that  is.  the  first  Joint  of  the  ring  finger,  up 
that  close  to  the  Joint  was  fractured;  that 
Is,  within  about  half  an  Inch  of  the  first 
Joint;  that  Is,  It  was  probably  about  that 
close.  It  might  have  run  up  tapering  a  little. 
The  little  finger  was  dislocated  In  the  last 
Joint  next  to  the  hand."  Q.  "Doctor,  from 
your  exi>erlence  In  setting  fractured  bones 
and  reducing  dislocations,  I  will  ask  you  to 
state  If  that  hand  had  been  left  as  you 
placed  It  what  would  have  been  the  result 
of  It?"  A.  "He  would  have  had  a  good 
band."  That  plaintiff  suffered  great  pain 
from  the  injury  and  that  his  hand  was  se- 
riously crippled  when  the  case  was  tried  are 
tacts  not  denied  by  defendant,  and  It  is 
tacitly  admitted  in  the  guarded  question 
nnd  answer  above  quoted  that  the  Injury  to 
the  hand  Is  permanent  Plaintiff  testified 
that  be  had  been  disabled  from  following 
bis  vocation,  or  from  doing  any  work  that 
required  the  use  of  both  hands.  Under  such 
facts,  we  cannot  say  that  a  verdict  of  $1,BOO 
must  be  regarded  as  excessive.  The  learned 
trial  Judge  and  Jury,  who  saw  and  heard 
the  witnesses,  and  who  saw  tlie  injured 
member,  were  better  able  than  we  are  to 
form  an  accurate  opinion  as  to  the  extent 
of  the  injury  and  of  the  compensation  plain- 
tiff should  be  awarded.  We  do  not  interfere 
In  such  case  unless  it  clearly  appears  that 
the  verdict  Is  so  large  as  to  Indicate  that  It 
was  not  the  result  of  Judgment  fairly  and 
intelligently  exercised,  but  of  passion  or 
prejudice. 

Defendant  objects  to  the  instruction  on 
the  measure  of  damages  on  the  ground  that 
the  Issue  of  plaintiff's  total  disability  to  earn 
money  In  the  future  as  a  result  of  his  Injury 


Is  submitted,  while  no  such  issue  is  pleaded, 
and  no  proof  of  total  disability  adduced. 
The  petition  alleges  "that  said  injuries  are 
permanent  and  lasting  In  character  and  ef- 
fect and  have  caused  plaintiff  In  the  past 
and  in  the  future  will  cause  him,  to  suffer 
great  bodily  pain  and  mental  anguish.  That 
bis  earning  capacity  has  been  Impaired."  To 
impair  Is  to  diminish,  decrease,  or  dete- 
riorate, and  to  allege  that  plaintiff's  ability 
to  earn  money  has  been  impaired,  coupled 
with  the  statement  that  the  cause  that  pro- 
duced that  result  I"«  permanent  Is  the  as- 
sertion of  the  fact  that  the  Impairment  like- 
wise is  permanent  and  therefore  raises  the 
issue  of  a  permanent  deterioration  in  earn- 
ing capacity  and  satisfies  the  rule  that  loss 
cf  earnings,  being  in  the  nature  of  special 
damages,  must  be  specially  pleaded.  Wil- 
bur v.  Railway  Co.,  110  Mo.  App.  689,  85 
S.  W.  671;  Gurley  v.  Railroad,  122  Mo.  IBl, 
26  S.  W.  053;  Britton.v.  St  Louis,  120  Mo. 
437,  25  S.  W.  366;  Mellor  v.  Railroad,  105 
Mo.  462,  16  S.  W.  8W,  10  L.  R.  A.  36. 

The  instruction.  In  employing  the  expres- 
sion "will  in  the  future  disable  him  from 
earning  money  and  making  a  support"  does 
not  enlarge  the  scope  of  the  Issue  pleaded. 
The  word  "disable"  Is  not  modified  by  the 
adverb  "totally"  as  erroneously  assumed  by 
defendant  and  evidently  is  used  to  describe 
the  condition  of  permanency  In  the  impair- 
ment of  earning  capacity  rather  than  the 
complete  destruction  thereof.  The  instruc- 
tion Is  not  subject  to  the  criticism  that  it 
failed  to  restrict  the  recovery  of  damages 
for  future  consequences  to  such  as  were  rea- 
sonably certain  to  result  from  the  injury. 
Wilbur  V.  Railway,  supra;  Halley  v.  Rail- 
way (Mo.  App.)  91  S.  W.  163;  Reynolds  v. 
TYansIt  Co.  (Mo.  Sup.)  88  S.  W.  50. 

The  Judgment  is  affirmed.    All  concur. 


McKINNON  v.   WESTERN   COAL   ft 
MINING   CO. 

(Kansas  City  Court  of  Appeals.    MissourL 

June  18,  1906.    Rehearing  Denied 

Oct  1.  1906.) 

1.  Mabtkb  and  Srrtart— Ihjttbixs  to  Mm- 

EBS— CONTBIBUTOBY  NESLIOSHCB. 

Though  a  miner  knew  that  his  employer 
had  not  furnished  props  requested,  he  was  not 
guilty  of  contributory  negligence,  as  a  matter 
of  law.  In  continuing  to  work  without  props 
so  as  to  preclude  him  from  recovering  for  in- 
juries sustained  from  the  falling  of  the  roof 
of  the  mine,  where  the  danger  was  neither  open 
nor  patent  and  did  not  appear  imminent. 

[Eld.  Note. — For  cases  in  point  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  K  1089-1132.] 

2.  Sams  —  Suppltiho  Peopb  —  Statutory 
Duty. 

Rev.  St  1809,  {  8822,  provides  that  the 
owner,  agent  or  operator  of  any  mine  shall  keep 
a  sufficient  supply  of  timber,  when  required  to 
be  used  as  props,  so  that  the  workmen  may  at 
all  times  be  able  to  properly  secure  the  work- 
ings from  caving  in,  and  that  the  operator  of 
the  mine  siinll  send  down  all  such  props  when 
required.    Held,   that   such   section   requires  a 


Digitized  by  VjOOQIC 


486 


96  SOUTHWESTERN  BEFORTBB. 


<Mo> 


mining  company  to  keep  on  hand  a  sufficient 
supply  of  props  so  that  when  a  miner  "reqaesta" 
them  it  shall  send  them  to  him  witbont  un- 
necessary delay. 

[Kd.  Note. — For  cases  in  point,  see  vol,  84 
Cent.  Dig.  Master  and  Servant,  {  209.] 

&  TbIAL  —  CONFLICTIHO   lN8TBUCII0N»— OUB- 

INO  Erbob. 

Where  an  instruction  in  an  action  for  in- 
juries to  a  miner  erroneously  declared  tltat  it 
was  the  duty  of  a  mine  operator  to  keep  on  hand 
a  sufficient  supply  of  timber  for  props,  to  be 
used  "when  required"  by  the  workmen  In  the 
mines  to  keep  the  workings  from  caving  in,  etc., 
it  was  not  cured  by  another  instruction  that  the 
duty  devolved  on  Uie  workmen  to  request  props 
when  needed. 
4.  Masteb  and  Sebvant— Injubies  to  Skbt- 

ANT— CoAi,  Mines— Statutoby  iNSPEcnoif. 
The  statute  requiring  inspection  of  coal 
mines  in  order  to  determine  the  presence  of  gas 
does  not  apply  to  mines  that  do  not  generate 
gas. 
6.  Sahb— PBOTEcnoR   or  Stattttb— Coufbn- 

BATIOM. 

The  protection  of  Rev.  St.  1899,  |  8822,  re- 
quiring mine  operators  to  keep  on  hand  a  sup- 
ply of  props  to  be  furnished  to  miners  on  re- 
quest, IS  not  limited  to  miners  working  for 
wages,  but  extends  as  well  to  those  mining  coal 
«t  a  fixed  price  per  bushel. 

Appeal  from  Circnlt  Court,  Barton  Coun- 
ty;  H.  C.  Timmonds,  Judge. 

Action  by  Charles  McKinnon  against  the 
Western  Coal  &  Mining  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

R.  T.  Railey,  for  appellant  Cole,  Bur- 
nett &  Moore,  for  respondent 

BROADDDS,  P.  J.  The  defendant  Ifl 
a  corporation  engaged  In  mining  coal  In 
Barton  county.  Mo.  The  ^petition  states 
tbat  "on  December  21,  1903,  he  was  work- 
ing as  a  laborer  for  defendant  in  its  coal 
mine  In  said  county,  and  while  so  engaged, 
without  fault  on  his  part,  was  crushed  by 
a  quantity  of  slate,  stone,  and  earth  falling 
npon  him  from  the  roof  of  the  mine,  where 
he  was  laboring,  whereby  he  was  bruised. 
Injured,  bis  back  hurt  and  several  ribs 
broken,"  etc.;  "tbat  said  Injury  was  the 
result  of  defendant's  negligence,  in  care- 
lessly and  negligently  i)ermlttlng  the  roof 
of  said  mine  to  become  and  remain  In  a 
dangerous  and  unsafe  condition,  so  that 
slate,  rock,  and  earth  in  said  roof  had  be- 
come loose,  unsupported,  and  liable  to  fall; 
that  the  condition  of  the  roof  required 
same  to  be  supported  by  props,  and  defend- 
ant wrongfully  and  carelessly  and  negli- 
gently failed  to  support  and  prop  said  roof; 
tbat  defendant  negligently  failed  to  keep 
a  sufficient  supply  of  timbers  to  prop  the 
roof  of  said  mine  as  required,  so  that  plain- 
tiff and  other  laborers  therein  might  at  all 
times  be  able  to  properly  prevent  said 
workings  from  caving  in;  that  defendant 
negligently  failed  to  send  down  into  said  mine 
6uch  props  as  were  required;  and  that  said 
mine,  In  which  men  were  employed,  gen- 
erated gas,  and  defendant  negligently  and 
carelessly  failed  to  have  the  same  examined 


every  morning  by  a  practical  and  duly  au- 
thorized agent  to  determine  whether  there 
were  dangerous  accumulations  of  gas,  or 
lack  of  proper  ventilation,  or  obstructions 
to  roadways,  or  any  other  dangerous  con- 
ditions In  said  mine;  that  plaintiff,  by 
reason  of  defendant's  negligence  aforesaid, 
was  injured  as  described;  that  defendant 
knew  the  dangerous  and  unsafe  condition 
of  said  mine  when  plaintiff  was  injured, 
or  by  the  exercise  of  ordinary  care  could 
have  known  it;  that  notwithstanding  the 
facts  stated,  defendant  ordered  and  caused 
plaintiff  to  work  In  and  at  such  unsafe 
and  dangerous  place,  and  under  said  unsafe 
and  dangerous  roof,"  etc  The  answer  con- 
sisted of  a  general  denial  and  that  plain- 
tiff was  an  experienced  miner,  was  fully 
acquainted  with  his  room,  Its  surroundings, 
and  the  danger  to  be  apprehended  in  work- 
ing therein;  that  it  was  plaintiff's  duly 
to  put  up  his  own  props,  to  look  after  and 
test  the  roof  of  his  room  to  ascertain 
whether  it  was  safe  or  otherwise,  and  to 
put  up  said  props  when  they  were  needed; 
that  at  the  time  of  the  accident  and  for 
some  time  prior  thereto,  ample  props  had 
been  delivered  to  plaintiff,  which  were  more 
than  sufficient  to  hare  enabled  him,  in  the 
exercise  of  ordinary  care,  to  prop  his  roof 
and  make  the  same  safe  against  all  danger ; 
and  that  it  was  no  part  of  the  duty  of  de- 
fendant to  examine  said  roof  nor  to  prop 
the  same;  tbat  plaintiff  had  both  actual 
and  constructive  notice,  prior  to  his  Injury 
and  in  ample  time  to  have  protected  him- 
self against  the  same,  that  the  slate  or  rock 
which  fell  upon  him  was  unsafe  and  li- 
able to  fall  at  any  moment;  that  plaintiff, 
with  tx)th  actual  and  constructive  notice 
of  the  dangerous  condition  of  said  roof,  and 
the  danger  to  which  he  was  subjecting  him- 
self in  working  without  propping  same,  reck- 
lessly and  negligently  took  his  life  In  his 
own  hands  by  continuing  to  work  In  said, 
room  after  sufficient  props  had  been  fur- 
nished him  without  putting  up  any  of  said 
props,  and  by  reason  of  his  own  reckless, 
willful,  and  wanton  conduct  he  brought  about 
his  own  injury,  without  any  fault  or  neg- 
ligence upon  the  part  of  defendant;  and 
that  the  dangers  arising  from  said  wortc 
plaintiff  was  doing,  were  patent  open  to 
observation,  and  were  assumed  by  him,  by 
reason  of  the  facts  aforesaid.  The  reply 
put  In  Issue  the  facts  set  np  in  the  answer. 
Plaintiff  recovered  Judgment  from  which 
defendant  appealed. 

The  mine  Jn  this  instance  was  operated 
In  the  following  manner:  First  a  shaft 
was  sunk  from  the  surface  of  the  earth 
to  a  distance  of  about  46  feet.  What  are 
called  mine  entries  were  run  out  in  differ- 
ent directions  from  the  shaft  which  were 
about  6  feet  wide  and  5  feet  high.  Before 
a  miner  begins  to  work,  a  neck  Is  cut  from 
one  of  these  entries  about  5  or  6  feet  in 
length,  at  the  end  ot  which  the  miner  b&- 
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sins  to  dig  coal.  This  latter  place  l8  called 
tbe  miner's  room  and  Is  of  various  widtbs 
of  from  20  to  25  feet  It  was  In  one  of 
these  rooms  the  plaintiff  was  at  work  when 
he  was  Injured.  The  mine  in  question  was 
■operated  as  similar  mines  were,  with  a  cage 
from  the  surface  to  the  bottom  of  the  shaft 
and  there  were  tracks  for  transporting  coal 
to  the  shaft  and  material  from  the  shaft 
to  the  different  parts  of  the  interior  of  the 
mine.  The  cars  that  carried  the  material 
back  and  forth  were  operated  by  males 
In  charge  of  a  driver.  At  the  time  of  plain- 
tiff's Injury  his  room  bad  been  mined  until 
It  was  about  16  by  25  feet  It  was  shown 
that  it  was  the  duty  of  the  miners  to  look 
after  the  condition  of  their  rooms  and  to 
-do  the  propping  themselves.  It  was  also 
shown  that  defendant  had  a  sufficient  quan- 
tity of  props  at  the  mine  for  the  use  of  the 
miners.  On  quitting  work  the  day  pre- 
vious to  his  Injury,  plaintiff  had  drilled  a 
bole  In  the  coal  of  bis  room  and  filled  it 
witb  explosives,  which  in  the  usual  course 
-of  business  was  shot,  as  the  miners  call 
It,  after  he  left  the  mine.  The  purpose  of 
the  shot  is  to  loosen  the  coal  for  the  con- 
venience of  the  miner. 

Plaintiff  In  his  testimony  stated  that  he 
tiad  been  working  In  the  mine  In  question 
for  about  eight  months  previous  to  his  in- 
Jury;  that  the  roof  of  his  room  In  height 
Tvas  from  two  to  three  feet;  that  sometimes 
mixed  with  the  coal  is  another  material, 
which  mixture  the  miners  call  "horseback"; 
that  both  the  floor  and  roof  of  the  mine 
were  composed  of  slate,  which  on  one  side 
-of  the  room  was  safe  and  sound,  but  on  the 
other  side  the  slate  was  what  he  called 
"draw  slate"  (that  is,  slate  that  cute  Itself) 
which  was  unsafe  and  needed  props;  that 
on  the  morning  in  question  there  were  no 
props  in  bis  room,  nor  any  in  the  entry  room; 
that  it  was  a  rule  when  a  miner  wanted 
props  be  ordered  them  through  the  driver, 
who  delivered  the  message  to  the  operator 
■of  the  cage  at  the  mouth  of  the  shaft  who 
■calls  to  the  surface  through  a  speaking  tube 
for  them,  giving  dimensions,  which  are  fur- 
nished nsnally  In  a  short  time;  that  for 
several  days  prior  he  called  for  props,  but 
did  not  get  them  and  that  on  the  morning 
In  question,  or  a  day  or  two  previous,  he 
Is  not  certain  which,  he  called  upon  the  boss 
for  props  of  a  certain  length  and  was  In- 
formed by  blm  that  there  were  no  such  props 
on  hand;  that  there  was  one  prop  in  the 
room  but  It  was  too  crooked  to  be  used. 
At  the  time  the  roof  fell  upon  him  plaintiff 
was  in  a  sitting  position  using  the  pick  with 
his  right  hand,  the  usual  manner  of  mining 
coal  in  that  kind  of  a  place.  There  was 
an  abundance  of  evidence  that,  there  was 
a  sufficient  number  of  props  in  the  room  at 
tbe  time  in  question;  and  evidence  that 
plaintiff  made  no  request  for  props  as  stated 
t>y  him.  He  was  not  employed  at  regular 
iwages,  but  was  paid  by  the  amoimt  of  coal 


he  mined.  It  stands  admitted  that  the  mine 
in  question  did  not  generate  g&s,  and  It  was 
also  shown  that  It  was  one  of  the  rules 
of  the  company  that  the  miners  were  to 
put  in  props  whether  th«y  were  needed  or 
not.  At  the  close  of  plaintlfTs  case  and 
also  at  the  close  of  all  the  evidence,  defend- 
ant requested  the  court  to  instruct  the  Jury 
that  plaintiff  was  not  entitled  to  recover 
and  to  return  a  verdict  accordingly,  which 
the  court  refused.  There  is  no  dispute  but 
what  the  falling  of  the  slate  and  rock  upon 
the  plaintiff  was  the  result  of  the  negligence 
of  some  one  in  failing  to  support  the  roof 
by  means  of  props.  The  plaintiff  In  giving 
his  reason  for  working  under  tbe  roof  with- 
out props  stated  that  although  be  would 
have  used  props  If  they  bad  been  furnished 
him,  yet  he  tbought  it  safe  otherwise  or  he 
would  not  have  gone  into  the  room;  that  to 
him  it  seemed  safe  and  sound  and  did  not 
need  props. 

The  contention  of  defendant  is  that,  as 
it  was  the  duty  of  plaintiff  to  look  after 
tbe  safety  of  his  own  room,  be  is  not  en- 
titled to  recover,  as  he  was  aware  of  the 
danger.  In  other  words,  that  he  was  guilty 
of  such  contributory  negligaice  as  forfeited 
his  right  in  that  respect  But  we  are  of 
the  opinion  that  such  is  not  the  law.  In 
Adams  v.  Kansas  &  Texas  Coal  Co.,  85 
Mo.  App.  486,  the  court  held  in  an  opinion 
by  Ellison,  Judge,  "that,  notwithstanding  the 
plaintiff  knew  defendant  had  not  famished 
the  props  as  requested,  yet,  as  the  danger 
from  lack  of  them  was  not  open  and  patent 
and  did  not  appear  Imminent,  he  was  not 
forced  to  quit  work,  or  else  to  accept  harmful 
resulta  without  complaint  Such  Is  the  rule 
in  this  state  as  shown  by  a  long  line  of  de- 
cisions in  the  Supreme  Court  and  the  Courta 
of  Appeals."  And  that  decision  was  express- 
ly approved  by  the  Supreme  C!ourt  in  Wojty- 
lak  V.  Kansas  &  Texas  Goal  Co.,  188  Mo. 
260,  87  S.  W.  606.  And  such  Is  the  holding 
in  Western  Goal  Co.  v.  Beaver,  192  111. 
835,  61  N.  B.  885,  which  also  met  the  ap- 
proval of  the  Supreme  Court  in  Wojtylak 
Case,  supra.  The  plalntUTs  testimony,  as 
stated,  was  to  tbe  effect  that  he  thought 
the  roof  safe,  although  as  a  precaution  he 
would  have  propped  it  If  props  had  been 
furnished.  It  was  therefore  a  question  for 
the  jury  whether  he  was  justified,  under  the 
circumstances,  in  working  at  the  time  stated, 
and  not  a  question  of  law  for  the  court 
The  Illinois  case  is  to  the  same  extent  as 
what  Is  said  In  Adams  t.  Kansas  &  Texas 
Coal  Co.,  supra.  In  tbe  former,  it  is  said 
that  the  "mere  contributory  negllg«ice  on  the 
part  of  the  miner  will  not  defeat  a  right 
of  recovery  where  be  is  injured  by  the  will- 
ful disregard  of  the  statute,  either  by  an  act 
of  omission  or  commission  on  the  part  of 
the  owner,  or  operator,  or  manager." 

It  is  insisted  that  the  court  committed 
error  in  giving  instruction  numbered  1  for 
the  plaintiff.    It  reads  In  part  as  follows: 
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"Yoa  are  Instructed  that  It  Is  the  dnty  of 
a  mine  operator  to  keep  on  band  a  sufficient 
supply  of  timber  for  props,  to  be  used  when 
required  by  the  workmen  In  the  mines  to 
keep  the  workings  from  caving  in,  and  when 
a  mine  is  being  worked  under  the  supervision 
and  direction  of  a  ground  foreman  or  pit 
boss,  and  If  props  are  required  in  the  mine, 
be  Is  presumed  to  know  it,  and  his  knowledge 
is  that  of  the  company,  and  when  such  props 
are  so  needed  or  required.  It  Is  the  duty  of 
the  company  to  send  them  down  to  the  work- 
man." The  theory  of  the  Instruction  Is 
that  It  is  not  the  duty  of  the  workman  to 
request  props,  but  that  of  the  foreman  to 
know  when  they  are  needed  and  send  them 
down  into  the  mine.  This  court  In  Bower- 
man  T.  Mining  Co.,  OS  Mo.  App.  308,  71 
S.  W.  1062;  Weston  y.  Mining  Co.,  lOS  Mo. 
App.  702,  78  S.  W.  1044;  Bruce  v.  Wolfe, 
102  Mo.  App.  385,  76  S.  W.  723,  held  that 
the  word  "required"  did  not  mean  ,'*re^ 
quested,"  bat  meant  "when  needed,"  and'  the 
miner  did  not  Iiaye  to  request  or  demand 
that  props  be  sent  down,  but  the  mine  owner 
was  charged  with  the  duty  of  knowing  when 
they  were  needed  and  to  send  them  down 
without  being  requested  so  to  do.  But  in 
the  Wojtylak  Case,  supra,  the  Supreme  Oonrt 
disapproved  of  that  construction  and  ap- 
proved of  the  holding  in  Adams  t.  Kansas 
&  Texas  Coal  Co.,  supra,  where  the  word 
"required"  was  construed  to  mean  "request- 
ed," and  also  approved  of  the  holding  in 
the  Illinois  case,  where  It  Is  also  held  that 
the  word  "required"  means  "requested." 
The  court  then  proceeds  in  the  following 
language:  "We  think  section  8822,  Rev  St. 
1899,  means  that  the  mining  company  shall 
keep  on  hand  a  sufficient  supply  of  props  so 
that  when  a  miner  requests  them.  It  shall 
send  them  to  him  without  unnecessary  de- 
lay, to  enable  him  to  prop  his  room." 

Respondent  insists  that  as  the  opinion  is 
obiter  dictum,  this  court  should  disregard  it 
and  adhere  to  the  holding  In  the  Bowerman 
and  other  cases  cited.  But,  as  our  decisions 
have  been  conflicting  on  the  question,  it  Is 
proper  that  we  should  say  which  Is  to  govern. 
In  so  doing,  due  deference  should  be  had 
for  the  opinion  of  the  Supreme  Court,  which 
so  pointedly  calls  attention  to  the  conflict 
In  the  cases  named.  We  take  It  for  granted 
that  that,  court,  when  the  question  again 
comes  before  it,  will  adhere  to  the  decision 
In  the  Wojtylak  Case.  Uniformity  In  rulings 
of  the  appellate  courts  is  of  the  highest 
importance  to   litigants. 

Respondent,  however,  contends  that,  not- 
withstanding the  instruction  may  have  been 
erroneous,  the  error  was  cured  by  one  given 
at  the  Instance  of  defendant  It  is  true 
that  defendant's  instruction  numbered  8  is 
to  the  effect  that  duty  devolves  on  the  work- 
man to  request  props  when  needed,  yet  we 
cannot  see  that  it  had  tlie  effect  of  curing 
the  defect  in  that  of  the  plaintiff.  They  are 
absolutely  in  conflict  with  one  another,  and 
altogether  irreconcilable.     It  is  no  such  an 


error  that  we  can  say  was  harmless  on  the 
ground  tiiat  the  verdict  was  for  the  right 
party,  as  the  evidence  greatly  preponderated 
In  favor  of  defendant 

There  was  another  error  committed  In 
the  trial  of  the  case  and  that  was  the  ad- 
mission of  evidence  to  show  that  defendant 
failed  to  daily  inspect  plaintiff's  mining  room, 
as  It  was  proven,  in  fact  admitted,  that  the 
mine  did  not  generate  gas.  In  Poor  v.  Wat- 
son, 92  Mo.  App.  89,  this  court  holds  that 
courts  should  take  judicial  notice  that  coal 
mines  generate  gas,  and  tliat  it  was  there- 
fore the  duty  of  the  owner  or  operator  to 
make  the  inspection  as  provided  by  the  stat- 
ute. The  effect  of  the  decision  is  that  ail 
coal  mines  are  presumed  to  generate  gas, 
and  as  such  are  to  be  classified.  In  contra- 
distinction to  other  kinds  of  mines  that 
do  not  as  a  rule  generate  gas.  Bat  it  was 
not  intended  to  apply  the  statute  to  coal 
mines  that  did  not  generate  gas.  The  law 
does  not  require  the  doing  of  an  uselesa 
thing. 

The  further  question  is  raised  by  the  de- 
fendant that  aa  plaintiff  worked,  not  for 
wages,  but  that  his  compensation  was  to  be 
a  fixed  price  per  bushel  for  the  coal  he  mined, 
he  was  not  such  a  workman  for  whose  safety 
the  statute  was  enacted.  Bat  we  do  not 
think  the  position  is  tenable.  The  purpose 
of  the  statute  was  to  protect  p^sons  who 
worked  for  the  owners  of  the  mines  In 
mining  coal,  without  reference  to  tJie  man- 
ner in  which  they  might  receive  compensa- 
tion  for  their  work. 

Respondent  raises  the  point  that  the  ap- 
peal should  be  dismissed  because  the  defend- 
ant has  failed  to  show  certain  matters  In 
its  abstract  as  are  required  by  the  statute 
and  the  rales  of  the  court  but  we  find  It 
is  substantially  good. 

Other  questions  raised  in  the  case  are  not 
well  taken.  For  the  errors  noted,  the  caoae 
is  reversed  and  remanded.    All  concur. 


STRAWN  v.  MISSOURI,  K.  Se  T.  RI.  00. 

(Kansas    City    Court    of    Appeals.      Miasouri. 

June  18.  1906.     Rehraring  Denied  Oct.  1, 

1906.) 

1.  Evidence— Paboi,  Bvidenct  — Cowtbadio-- 
TioN  OF  Receipt. 

A  receipt  for  goods  delivered  by  a  carrier 
is  a  non-contractual  admission,  and  is  open  to 
explanation  or  contradiction  by  parol,  or  other 
competent  evidence. 

[fid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $i  1829-1842.] 

2.  Cabbierb— Loss  of  Goods— Evidenck. 

In  an  action  against  a  carrier  for  alleged 
loss  of  goods,  evidence  held  sufficient  to  con- 
tradict a  receipt  given  by  the  consignee's  agent 
for  the  goods,  and  to  sustain  a  finding  thnt  one 
case  of  the  shipment  was  never  delivered  by  the 
carrier. 

Error  to  Circuit  Court  Boone  County ;  A. 
H.  Waller,  Judga 

Action  by  J.  W.  Strawn  against  the  Missouri, 
Kansas  &  Texas  Railway  Company.    From 
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a  jQdgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Geo.  P.  B.  Jackson,  for  plaintiff  In  error. 
N.  T.  Gentry,  for  defendant  in  error. 

JOHNSON,  J.  Plaintiff,  a  merchant  at 
Colombia,  sues  to  recover  the  value  of  a 
case  of  dry  goods  which  he  claims  defendant 
as  a  common  carrier  received  for  hire  for 
transportation  and  delivery  to  him  at 
Columbia,  and  failed  to  deliver.  A  Jury  was 
waived,  and  the  court  sitting  as  a  jury  heard 
tbe  evidence,  and  gave  plaintiff  Judgment  for 
the  value  of  the  goods.    Defendant  appealed. 

PlaiDtlff's  ownership  of  the  goods,  their 
description  and  value,  their  shipment  at  New 
York  consigned  to  plaintiff,  and  their  delivery 
to  defendant  In  the  course  of  transportation, 
are  all  conceded  facts.  The  controversy  be- 
tween the  parties  relates  to  the  fact  of  tbe 
delivery  to  plaintiff  at  Columbia.  It  appears 
that  the  shipment  received  by  defendant  con- 
sisted of  six  cases  of  dry  goods  consigned  to 
plaintiff.  Defendant's  records  show  that  all 
of  them  were  carried  to  its  station  at 
Columbia,  and  then  delivered  together  to 
plaintiff.  In  addition  to  this  evidence,  de- 
fendant produced  a  receipt  for  the  six  cases 
including  tbe  one  In  dispute,  signed  by  D. 
E.  Hulett,  and  In  a  stipulation  made  by  tbe 
parties  it  was  agreed  that  "at  the  time  of  said 
shipment  and  its  delivery  at  Columbia  Hulett 
was  a  drayman  and  transferman  engaged  in 
business  at  Columbia,  and  that  it  was  then 
tbe  custom  of  said  Hulett  acting  under  au- 
thority from  plaintiff  and  other  merchants  to 
receipt  for  cases  of  goods  shipped  over  defend- 
ant's railroad,  and  take  the  same  in  said 
Hnlett's  transfer  wagons  to  different  dry 
goods  merchants  In  Columbia,  and  receive  pay 
from  said  merchants  for  said  services,  and  to 
pay  the  freight  charges  to  the  railroad  com- 
pany." The  course  of  business  here  outlined 
was  followed  In  the  present  Instance.  Hulett 
receipted  to  defendant  for  tbe  cases,  collected 
the  freight  charges  from  plaintiff,  and  paid 
them  to  defendant  After  the  loss  of  the  case 
was  discovered,  plaintiff  notified  defendant, 
and  a  "tracer"  was  sent  over  the  line  of 
tiansportation,  and  the  history  of  the  ship- 
ment as  recorded  by  the  carriers  that  handled 
it  tended  to  verify  the  fact  of  the  delivery  of 
tbe  case  In  question  to  Hulett.  It  had  not 
been  mlsdelivered  at  any  other  station,  nor 
was  It  In  the  possession  of  any  of  the  carriers. 

Counsel  for  plaintiff  admit  that  Hulett  was 
bis  agent  authorized  to  receive  and  receipt 
for  the  case  and  that  if  it  was  in  fact  deliver- 
ed to  Hulett  "that  was  Just  as  valid  as  a 
delivery  to  the  owner  himself,"  and  further 
tbey  concede  that  tbe  receipt  given  by  Hulett 
"is  prima  facie  evidence  that  such  delivery 
was  made."  With  the  case  in  this  posture, 
obviously  the  burden  is  on  plaintiff  to  over- 
come the  prima  facie  proof  of  delivery  made 
by  defendant  in  the  production  of  tbe  receipt 
signed  by  the  agent  of  plaintiff.    This  burden 


plaintiff  assumed,  and,  in  attempting  to  meet 
it.  Introduced  evidence  tending  to  establish 
the  following  facts :  Hulett  did  not  attend  in 
person  to  the  hauling  of  tbe  cases  to  plain- 
tiff's store.  He  called  at  the  station,  as  was 
his  custom,  and  learned  that  merchandise  con- 
signed to  plaintiff  had  arrived.  He  then 
directed  the  driver  of  one  of  his  wagons  to 
haul  the  goods.  The  driver  drove  to  tbe 
station,  and  loaded  into  his  wagon  all  of  the 
cases  delivered  to  blm  by  defendant's  agent 
for  delivery  to  plaintiff,  hauled  them  to  the 
store  of  the  latter,  placed  them  on  the  side- 
walk in  front  of  the  principal  entrance  to 
the  store,  and  drove  away.  Some  time  after 
this,  Hulett  called  at  the  station,  and  signed 
tbe  receipt  The  missing  case  weighed  about 
800  pounds  and  In  dimensions  was  8  feet 
each  way.  Tbe  fact  that  the  case  was  lost 
was  not  discovered  by  plaintiff  until  some  16 
days  had  passed  after  the  hauling  of  the  other 
cases.  The  driver  then  could  not  remember 
bow  many  cases  be  hauled  on  that  occasion, 
but  was  positive  that  he  delivered  to  plain- 
tiff all  be  received  from  defendant  Plaintiff 
produced  the  invoice  of  the  goods  contained 
in  the  missing  case,  and  offered  the  testimony 
of  himself  and  of  each  of  his  clerks  to  show 
that  the  goods  therein  described  were  not 
received  in  the  store.  Defendant  criticises 
this  evidence  saying  that  It  is  not  sufficiently 
positive  to  offer  any  evidentiary  opposition 
to  the  written  receipt 

These  are  examples  of  the  testimony  de- 
fendant asserts  is  lacking  In  probative  force. 
From  tbe  testimony  of  tbe  clerk,  who  un- 
packed the  cases  delivered  at  tbe  store:  Q. 
"All  you  know  about  the  matter  is  that  some 
embroideries  that  were  supposed  to  have  been 
ordered  had  not  arrived  at  your  house?"  A. 
"Yes,  sir."  Q.  "And  you  think  they  never 
did  get  there?"  A.  "Not  to  my  knowledge." 
From  tbe  testimony  of  one  of  the  sales  clerks: 
Q.  "State  if  tbe  goods  in  these  three  bills  ever 
arrived  at  your  store."  A.  "Not  to  my  knowl- 
edge. They  never  were  in  the  stock.  I  kept 
that  stock."  Q.  "Ton  were  In  the  store  every 
day  during  that  time?"  A.  "Yes,  sir."  Q. 
"If  such  a  box  containing  tbese  goods  were 
received  there,  would  you  have  known  it?" 
A.  "Yes,  sir."  * 

Defendant  asked  and  the  court  refused  to 
give  an  Instruction  in  the  nature  of  a  demur- 
rer to  the  evidence,  and  then  asked  and  the 
court  gave  d^larations  of  law,  from  which 
we  quote :  "Unless  the  plaintiff  has  estab- 
lished to  your  satisfaction  by  the  evidence  in 
the  case  that  the  giving  of  the  said  receipt 
and  the  payment  of  the  freight  charges  by  the 
said  Hulett  was  a  mistake  and  unless  the 
giving  of  said  receipt  and  tbe  payment  of 
said  charges  are  satisfactorily  explained  and 
are  shown  to  have  been  through  error  or 
mistake,  the  same  become  conclusive  evidence 
of  the  delivery  of  said  goods  *  *  *  in  order 
to  overcome  the  effect  of  such  receipt  It  Is 
nece8.sary  that  there  should  be  evidence  suffl- 
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•clent  to  convince  yon  that  the  said  receipt 
was  slven  by  mistake,  and,  In  reaching 
your  conclusion  upon  that  subject,  you  are 
not  authorized  to  Indulge  In  any  mere  specula- 
tion or  possibilities,  but  must  have  substantial 
€vldence  sufflclent  to  satisfy  you  that  the 
eald  case  was  not  delivered,  and  that  the  re- 
ceipt was  signed  by  mistake  •  •  *  the  mere 
fact  that  the  plaintiff  may  not  have  received 
the  case  of  goods  is  not  sufficient  evidence 
to  establish  the  further  fact  that  the  same 
was  not  delivered  to  the  said  Halett  as  the 
agent  of  plaintiff  •  •  •  such  fact  (1.  e.,  the 
nondelivery  of  the  case  to  plaintiff)  is  only 
one  of  the  circumstances  that  may  be  con- 
sidered in  reaching  your  conclusion  In  this 
case  and,  in  the  absence  of  other  evidence 
tending  to  establish  the  nondelivery  by  the 
defendant  to  Hulett,  the  failure  of  Hulett  to 
deliver  the  case  of  goods  to  the  plaintiff  does 
not  relieve  the  plaintiff  from  the  effect  of  the 
•wTltten  receipt  given  by  Hulett  and  under 
such  circumstance  and  in  the  absence  of  avoh 
evidence  of  nondelivery  to  Bulett,  your  find- 
ing must  be  for  the  defendant,"  (the  italicized 
words  were  Interpolated  by  the  court).  No 
declarations  of  law  were  asked  by  plaintiff. 
Defendant  in  effect  concedes  that  the  con- 
trolling question  before  us  on  this  appeal  is 
whether  the  facts  adduced  in  evidence  by 
plaintiff  are  sufflclent  to  raise  an  Issue  of  fact 
In  the  face  of  the  admission  expressed  In  the 
written  receipt  given  by  plaintiff's  agent 
If  they  are,  the  Judgment  must  be  affirmed  on 
the  ground  that  the  court  exercising  the  func- 
tion of  a  Jury  has  conclusively  settled  that  is- 
sue in  favor  of  plaintiff.  In  such  cases,  appel- 
late courts  do  not  weigh  conflicting  evidence, 
t>ut  confine  themselves  to  the  determination  of 
the  question  of  whether  or  not  a  substantial, 
or  what  may  be  termed  a  legal  conflict,  ex- 
ists. Should  we  flnd  that  the  judgment  Is 
supported  by  substantial  evidence  that  serves 
to  weigh  in  the  balance  against  the  vrritten 
admission,  defendant  cannot  complain  of  the 
adoption  by  us  of  the  principles  embodied  In 
the  declaration  of  law  given  at  Its  instance. 
Indeed,  aside  from  this  consideration,  we 
«ntertaln  the  view  that  the  learned  trial  Judge 
clearly  and  correctly  declared  the  principles 
ttt  law  applicable  to  an  issue  of  this  character. 
The  receipt  given  by  the  authorized  agent  of 
plaintiff,  containing,  as  it  does,  an  admission 
«f  the  fact  of  the  delivery  of  the  case  of  goods 
to  the  agent  Is  prima  facie  evidence  of  the 
verity  of  the  recited  fact  It  Is  evidence  of  a 
high  character  because  it  is  an  admission 
against  interest,  but  it  belongs  to  the  class  de- 
nominated "noncontractual  admissions"  and 
therefore  is  open  to  explanation  or  contradic- 
tion by  parol  or  by  any  other  competent  evi- 
dence..  Weatherford  v.  Farrar,  18  Mo.  474; 


State  ex  rel.  v.  Branch,  112  Mo.  661,  20  S.  W. 
693;  Cardwell  v.  Stuart  92  Mo.  App.  586; 
State  ex  rel  v.  Cummlskey,  34  Mo.  App.  189; 
Quattrochl  Bros.  v.  Bank,  89  Mo.  App.  500 ;  23 
A.  &  E.  Ency.  of  Law  (2d  Ed.)  983  et  seq. ; 
2  Wharton  on  Evidence,  SS  920,  1064,  1130, 
1365 ;  2  Parsons  on  Contracts  (9th  Ed.)  709 ; 
WIgmore  on  Evidence,  i  2432 ;  Van  Zile  on 
Bailments  and  Carriers,  S  452.  When  the  evi- 
dence contradicting  a  receipt  clearly  shows 
that  It  was  given  under  a  mistake  as  to  the 
facts,  or  in  ignorance  of  material  facts,  or 
that  it  was  obtained  by  fraud,  its  probative 
strength  Is  overcome,  and  it  ceases  to  possess 
any  evidentiary  value.  No  special  character 
of  evidence  is  required  to  establish  the  fact 
that  a  receipt  was  mistakenly  given,  but  tlie 
facts  and  circumstances  adduced,  to  be  effect- 
ive, should  clearly  show  the  nonexistence  of 
the  admitted  fact 

Applying  these  principles  to  the  facts  of 
the  present  case,  we  entertain  tlie  view  that 
should  the  testimony  of  plaintiff  and  his  wit- 
nesses be  accepted  as  true,  he  has  clearly  and 
convincingly  established  the  facts  that  the 
case  was  not  delivered  by  defendant  to  Hulett 
and  the  receipt  was  given  under  a  mistake 
as  to  the  real  fact  Hulett  was  not  present 
when  the  cases  hauled  were  delivered  to  bis 
driver,  and  had  no  knowledge  when  he  signed 
the  receipt  of  the  number  of  eases  actually 
delivered.  The  driver  states  that  he  hauled 
all  of  the  cases  he  received,  and  d^xwlted 
them  on  the  sidewalk  in  front  of  plaintiff's 
store.  The  facto  and  circumstances  strongly 
tend  to  show  that  all  of  the  cases  placed  on 
the  sidewalk  by  the  driver  were  taken  Into  the 
store  unpacked  and  their  contente  placed  In 
the  stock,  and  that  the  goods  contained  in  tbe 
case  In  controversy  were  not  received.  The 
fact  that  the  clerks  quallfled  some  of  their 
answers  with  the  expression,  "not  to  my 
knowledge,"  does  not  alter  the  positive  char- 
acter of  their  testimony,  as  defendant  erro- 
neously assumes.  When  a  witness  is  in  posi- 
tion to  know  definitely  of  the  existence  of  a 
fact  and  testifies  that  he  has  knowledge  of 
the  subject  and  stotes  that  the  fact  to  bis 
knowledge  is  nonexistent,  he  positively  asserts 
a  fact  Such  was  the  character  of  the  testi- 
mony criticised,  and  it  was  not  deficient  In 
probative  vigor.  The  trial  court  having  be- 
fore it  clear  and  satisfying  evidence  tending 
to  impeach  the  verity  of  the  receipt  properly 
overruled  the  demurrer  to  the  evidence.  The 
Issue  of  fact  presented  was  one  to  be  de- 
termined by  that  tribunal  acting  in  the 
capacity  of  a  trier  of  fact  and  ito  finding, 
that  resulted  in  the  Judgment  rendered,  is 
not  open  to  review. 

Tbe  Judgment  is  affirmed.    All  concur. 
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WARNER  y.  OLOSB. 

(Kansas  Citr  Court  of  Appeals.    Missouri. 

July  2,  1906.    Rehearing  Denied  Oct  1, 

1906.) 

L  Jrariois  or  thb  Pkaob— Pliadihg— Statb- 

IfENT  OF  PliAINTtrF. 

A  statement  for  so  much  due  on  settle- 
ment does  not  wholly  fail  to  state  a  cause  of 
action. 

[Ed.  Note. — For  cases  in  point,  see  toL  81, 
Cent  Dig.  Justices  of  the  Peace,  {  310.] 

2.  Samk— Waivbb  of  Defects. 

Defendant,  by  going  to  trial  without  cal- 
ling the  attention  of  the  court  to,  and  having 
it  act  on,  his  motion  to  dismiss  because  plain- 
tiff had  filed  no  paper  of  any  kind  on  which 
to  base  a  cause  of  action,  waives  the  defects 
in  plaintiff's  statement 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Gent  Dig.  Justices  of  the  Peace,   {  342.] 

8.  Tbial— Akgumeiit  of  CotrNSEL, 

A  party  has  no  right  of  argument  in   a 
civil  case,  there  being  nothing  fairly  debatable. 
[EM.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {  267.] 

4.  APPEAIr— PBBBXmPTIOR— NECSBSITT   OF   AB- 

ouiocm. 

It  will  be  presiimed,  where  the  court,  in  a 
civil  case,  submitted  to  it  on  the  law  and 
evidence,  acts  without  hearing  argument  of 
counsel,  that  none  was  necessary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cwit  Dig.  Appeal  and  Error,  S  373i] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; Hugh  Dabbs,  Judge. 

Action  by  A.  J.  Warner  against  F.  D. 
Close.  Judgment  for  plaintltr.  Defendant 
appeals.    Affirmed. 

Horace  Merritt,  for  appellant  Jno.  C. 
Trigg,  for  respondent 

BROADDUS,  P,  J.  This  suit  originated  In 
a  justice's  court  where  the  plaintiff  filed  the 
following  account:  "July  7th,  1904,  F.  D. 
Close,  Carl  Junction,  Mo.  to  A.  J.  Warner, 
Dr.  Jan.  1st,  1904.  To  balance  due  on  set- 
tlement ?170.75.    In.  $5.20— $178.95." 

The  defendant  filed  a  motion  to  dismiss 
plaintiffs  suit  because  his  statement  was 
not  sufficient  as  a  basis  for  a  cause  of  ac- 
tion, which  the  court  overruled.  But  before 
trial  plaintiff  filed  an  amended  statement  as 
follows:  "Fred  D.  Close  to  A.  J.  Warner  to 
agreed  balance  on  settlement  July  21,  1002, 
fl0.4S.  To  labor,  repair  work,  and  services 
as  salesman  from  July  21,  1002,  to  Dec.  31, 
1903,  less  9  weeks  and  8  days,  at  $12.00  per 
Tceek,  $782.00;  credit  by  amount  paid  $679.82; 
balance  due  $102.18."  The  defendant  filed 
a  counterclaim.  The  case  was  submitted  to 
the  court  without  the  Intervention  of  a  Jury, 
and  Judgment  was  rendered  for  plaintiff  In 
the  sum  of  $102.18.  The  defendant  appealed 
to  the  circuit  court,  where  on  trial  anew  the 
l>lalntlff  obtained  judgment  for  $64.26,  from 
which  defendant  appealed  to  this  court.  The 
defendant  contends  that  neither  the  original 
nor  Ilia  amended  account  states  a  cause  of 
Action.  We  are  cited  to  the  case  of  Watklns 
T.  Donnelly,  88  Mo.  322,  which  was  on  an  ac- 
<!OQnt  filed  against  an  administrator,  where 


the  charge  was  for  services  wltfaont  specify- 
ing the  kind  of  services.  The  court  held 
that  the  statement  was  insufilclent  and  re- 
versed and  remanded  the  cause,  so  that  it 
might  be  made  more  specific.  Numerous  other 
cases  are  cited  of  a  similar  character,  among 
which  is  that  of  Brashears  v.  Strock,  46  Mo. 
221,  alluded  to  in  an  opinion  of  this  court  in 
the  case  of  Keene  v.  Sapplngton  (Mo.  App.) 
00  S.  W.  762.  In  Nenno  v.  Railroad,  105  Mo. 
App.  640,  80  S.  W.  24,  there  was  no  cause 
of  action  of  any  kind  stated  against  the 
defendant  sought  to  be  charged.  The  original 
statement  is  for  so  much  due  on  settlement. 
None  of  the  authorities  we  have  seen  go 
so  far  as  to  hold  that  a  statement  of  the 
kind  wholly  falls  to  state  a  cause  of  action. 
They  only  go  to  the  extent  of  holding  such 
to  be  Insufficient. 

The  amendment  is  somewhat  more  specific, 
but  at  the  same  time  Indefinite.  Yet  It  states 
a  cause  of  action.  When  the  case  got  to  the 
circuit  court,  the  defendant  filed  a  motion 
to  dismiss  because  plaintiff  had  filed  no  pa- 
per of  any  kind  on  which  to  base  a  cause  of 
action.  The  motion  was  never  passed  on 
and  no  reason  given  why  It  was  not.  But 
ab  defendant  went  to  trial  without  calling  the 
attention  of  the  court  to  his  motion  and  hav- 
ing It  acted  on,  he  waived  the  defects  in 
plalntifTs  statement  He  should  have  pro- 
ceeded In  the  manner  pointed  out  In  Watklns 
V.  Donnelly,  supra,  and  had  his  motion  pass- 
ed upon  by  the  court  Section  4079,  Rev.  St. 
1899,  allows  any  amendment  to  a  cause  of 
action  filed  before  a  Justice,  embraced  or 
Intended  to  be  Included  in  the  original  ac- 
count or  statement  so  filed:  Keene  v.  Sap- 
plngton, supra.  Practically  speaking,  the 
statute  allows  almost  any  kind  of  amend- 
ment: Dowdy  V.  Wamble,  110  Mo.  280,  19 
S.  W.  489.  It  appears  that  defendant  did 
not  believe  that  the  statement  was  wholly 
bad,  for  at  the  very  beginning  of  the  trial 
he  admitted  that  he  owed  plaintiff  a  balance 
of  $10.45.  The  defendant's  second  point  Is 
that  the  court,  after  taking  the  case  under 
advisement,  entered  a  judgment  for  the  plain- 
tiff In  bis  absence  without  hearing  his  argu- 
ment It  appears  that  defendant's  attorney 
was  absent  from  the  courtroom,  talking  to 
some  one  over  the  telephone  when  the  court 
announced  Its  decision.  He  makes  affidavit 
that  when  the  trial  was  closed 'and  the  court 
took  the  case  under  advisement  the  judge 
announced  that  he  would  hear  counsel  for 
both  sides  on  the  next  day  or  at  some  other 
convenient  time.  It  is  held  that  "where  a 
controverted  question  of  fact  Is  to  be  submit- 
ted to  a  jury  for  its  determination,  either 
party  has  an  absolute  right  to  be  heard  by 
his  counsel  in  argument  tjiereon  to  the  jury." 
Douglass,  Sheriff,  T.  Hill,  29  Kan.  627.  In 
vol.  1,  p.  703,  {  920,  Thompson  on  Trials,  the 
law  is  stated  thus:  "The  right  to  appear 
and  defend  is  undoubtedly  an  absolute  right, 
existing  In  all  cases,  civil  and  criminal,  of 
which  no  court  possesses  the  power  to  de- 
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prlve  a  party.  But  the  right  to  be  heard  in 
argument  in  a  particular  case,  Is  plainly  not 
a  right  of  this  absolute  nature,  it  does  not 
exist  at  all  unless  there  is  something  to  ar- 
gue about  that  is  fairly  debatable.  Clearly, 
It  Is  within  the  power  of  the  court.  In  a 
civil  case,  to  dispense  wltb  this  aid  or  help, 
where  it  is  not  necessary."  The  law  is  well 
stated  by  Mr.  Thompson,  except  we  might 
add  that,  where  a  court  decides  a  civil  suit 
submitted  to  liim  on  the  law  and  evidence, 
where  he  acts  without  hearing  the  arguments 
of  counsel,  the  presumption  will  arise  that  no 
sucti  argument  was  necessary  to  aid  the 
court  to  come  to  a  just  conclusion. 

The  defendant  also  discusses  the  merits 
of  the  case,  but  as  the  court  sitting  as  a 
jury  lias  passed  upon  the  weight  of  the  testi- 
mony and  the  credibility  of  the  witnesses, 
and  as  there  is  evidence  to  support  the  find- 
ing, we  are  not  authorized  to  go  behind  it. 

Affirmed.    All  concur. 


DIAMOND  V.  KANSAS  CITY. 

(Kansas  City  Oourt  of  Appeals.    Mlsaonri. 

July  2,  1908.    Rehearmg  Denied 

Oct   1,   1906.) 

MCNICIPAL    COEPOKATIONS— DKPECTIVB    SIUS- 
WAI.K8— CONTBIBUTOBY   NEOLIOENCK. 

One  who,  on  an  exceedingly  dark  night, 
when  there  are  no  lights,  goes  over  a  sidewalk, 
which  he  has  regularly  traveled  twice  a  day, 
and  in  which  for  a  month  there  have  been  three 
transverse  openings,  six  to  eight  Inches  wide,  is 
guilty  of  contributory  negligence,  where  he  pro- 
ceeds at  the  ordinary  gait  employed  by  him  in 
the  daytime,  without  feeling  his  way  with  his 
feet,  and  without  taking  hold  of  a  hand  rail  at 
the  Bide  of  the  walk, 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Coit  Dig.  Municipal  Corporations,  $  1677.] 

Appeal  from  Cireolt  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Action  by  Henry  Diamond  against  Kansas 
City.  Judgment  for  plalntift.  Defendant  ap- 
peals.   Reversed. 

Edwin  C.  Meserrey  and  Francis  M.  Hay- 
ward,  for  appellant  Walsh  &  Morrison,  for 
respondent 

JOHNSON,  J.  Action  for  damages  result- 
ing from  personal  injuries  alleged  to  have 
been  caused  by  a  negligent  defect  in  a  pub- 
lic sidewalk.  A  verdict  was  returned  In 
favor  of  pialntur  in  the  sum  of  $5,000.  He 
remitted  $500,  and  judgment  was  entered  for 
$4,500,  from  which  defendant  appealed. 

The  injury  was  inflicted  March  24,  1903,  at 
about  midnight,  on  Allen  avenue,  between 
Eighteenth  and  Nineteenth  streets,  in  Kansas 
City.  This  street  ascends  from  the  west  bot- 
toms to  the  top  of  the  bluff  In  a  northerly 
direction.  At  the  time  mentioned  the  road- 
way for  vehicles  was  unimproved,  rough,  and 
muddy.  Immediately  west  of  this  roadway, 
and  running  parallel  to  it,  the  city  maintained 
a  board  sidewalk.  Owing  to  the  sharp  de- 
clivity of  the  hillside,  the  sidewalk  was  a 


causeway,  the  west  side  of  which  was  four 
or  five  feet  above  the  ground.  It  was  about 
five  feet,  wide,  and  Iiad  l>een  provided  on 
each  side  vritb  a  band  rail;  but  plaintiff 
stated  that  at  the  place  where  be  fell  there 
was  no  rail  on  the  east  side.  The  floor  of 
the  structure  consisted  of  planks,  six  or  eight 
inches  wide,  laid  across  and  nailed  to  string- 
ers running  with  the  course  of  the  sidewalk. 
At  several  places  a  plank  had  become  detach- 
ed and  removed,  and  it  was  In  one  of  the 
openings  thus  made  in  the  floor  that  plain- 
tiff stepped  and  fell. 

Defendant  contends  that  its  Instruction  In 
the  nature  of  a  demurrer  to  the  evidence 
should  have  been  given,  on  the  ground  that 
plaintiff  was,  in  law,  gruilty  of  contributory 
negligence.  Plaintiff  lived  on  the  top  of  the 
hill,  and  worked  as  a  switchman  In  the  rail- 
road yards  in  the  bottoms.  In  going  to  and 
from  his  work  be  traveled  this  sidewalk 
twice  a  day.  He  worked  at  night,  and  gen- 
erally carried  his  switchman's  lantern  with 
him.  He  knew  of  the  defective  condition  of 
the  sidewalk,  that  two  or  three  planks  were 
missing  In  the  space  of  several  hundred  feet 
and  that  part  of  one  of  the  hand  rails  was 
gone,  but  did  ndt  remember  the  exact  location 
of  the  particular  opening  Into  which  he  fell. 
He  went  to  work  in  the  evening  of  the  day 
of  his  injury,  but  after  arriving  at  the  yards 
permitted  another  switchman  just  employed 
by  the  company  to  take  his  place  for  that 
night  and  loaned  him  his  lantern.  In  return- 
ing home,  Allen  avenue  offered  the  only  direct 
way.  Had  plaintiff  chosen  to  return  by  the 
next  street  either  to  the  north  or  south,  he 
would  have  bad  to  make  a  detour  of  five  or 
six  blocks.  The  night  was  dark,  the  street 
lamp  was  out,  and  as  plalntUC  proceeded  to- 
wards the  place  of  disaster  Ills  vision  further 
was  obscured  by  the  presence  of  enveloping 
smoke  that  ascended  from  the  bottoms.  He 
states  he  was  proceeding  in  an  ordinary  walk, 
such  as  he  employed  in  the  daytime,  and 
was  mindful  of  the  holes  in  the  sidewalk,  but 
being  unable  to  see  them,  stepped  Into  one  of 
them  and  fell.  The  bole  had  been  there  for 
a  month  or  more,  and  had  been  observed  b} 
plaintiff  that  evening  when  be  went  to  his 
work.  A  person  walking  on  a  sidewalk  pro- 
vided by  the  city  for  the  use  of  pedestrians 
is  where  by  implication  he  is  Invited  to  be, 
and  the  city  owes  him  the  duty  of  exercising 
reasonable  care  to  maintain  the  same  in  a 
reasonably  safe  condition  for  travel.  He  is 
not,  however,  justified  in  relying  altogether 
on  the  presumption  that  the  city  has  perform- 
ed its  duty.  Ordinarily  prudent  persons 
make  reasonable  use  of  their  senses  at  all 
times  to  guard  their  own  safety,  and  the  de- 
gree of  care  exerdsed  is  measured  by  the 
exigencies  of  the  particular  situation.  What 
reasonably  prudent  persons  would  or  would 
not  do  in  the  given  case,  while  observing  due 
care,  furnishes  the  standard  by  which  the 
law  classifies  individual  conduct;  and  when 
a  person  fails  either  to  reasonably  employ 
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his  faculties  to  become  aware  of  confronting 
danger,  or  knowing  of  Its  presence,  to  use 
reasonable  care  to  avoid  falling  into  It,  tbe 
law  calls  hla  conduct  careless,  because  It  li 
out  of  harmony  with  ordinary  prudence,  and 
loads  It  with  the  oitlre  responsibility  for  the 
conseqaences  notwithstanding  the  negli- 
gence of  another  may  have  aided  In  produ- 
cing It  But  people  are  compelled  by  their 
affairs  to  use  the  public  thoroughfares,  and 
the  mere  fact  that  a  person  has  knowledge  of 
defects,  which  are  suffered  to  remain  in  a 
street  kept  open  for  use,  and  that  such  de- 
fects make  the  use  of  the  street  more  dan- 
gerous, does  not  of  Itself  compel  him  to 
avoid  that  way  if  he  would  act  within  the 
bounds  of  reasonable  care,  except  where  the 
danger  is  so  glaring  and  threatening  that 
reasonable  prudence  would  say  the  way 
could  not  be  used  In  safety.  In  the  latter 
cage,  the  use  of  the  street  In  the  face  of  such 
knowledge  would  be  deemed  In  law  an  act 
of  negligence.  But,  where  the  known  de- 
fects are  not  necessarily  dangerous,  due  care 
requires  nothing  more  than  the  adoption  of 
such  means  to  avoid  Injury  from  them  as  the 
situation  and  circumstances  naturally  would 
suggest  to  the  ordinary  prudent  mind. 

The  facts  before  us  do  not  warrant  the  in- 
ference that  the  few  openings  in  the  side- 
walk In  all  events  necessarily  menaced  the 
■afety  of  a  pedestrian,  particularly  that  of 
one  who  knew  of  their  presence.  Except 
when  surrounded  by  utter  darkness,  plaintiff, 
by  giving  ordinary  attention  to  his  course, 
easily  could  have  avoided  stepping  into  any 
of  them.  But,  being  plunged  Into  what  he 
pictures  to  be  complete  darkness,  and  know- 
ing tbat  the  holes  were  there,  his  conduct  In 
proceeding  at  the  gait  and  in  the  manner  he 
walked  in  the  daytime  appears  to  be  palpably 
negligent.  He  neither  attempted,  by  using 
the  one  good  band  rail,  to  provide  himself 
with  the  means  of  recovering  his  balance, 
should  be  make  a  misstep,  nor  did  he  feel 
bis  way  with  his  feet,  and  thus  make  sure 
of  the  safely  of  bis  footing  before  placing  his 
weight  on  the  advancing  foot,  as  .people 
nsually  do  who  are  compelled  to  grope  in 
darkness.  It  Is  true,  contributory  negligence 
la  an  affirmative  defense,  but  plaintiff's  own 
statement  of  what  he  did  shows  that  he  made 
not  the  slightest  effort  to  avoid  the  dangers 
which,  from  tbe  fact  of  darkness,  were 
threatening  in  the  highest  degree.  And 
there  is  nothing  in  tbe  record  from  which 
the  inference  may  be  drawn  that  he  acted 
with  reasonable  care.  He  trusted  entirely  to 
chance  to  escape  and,  assuming  that  the  dis- 
tance of  each  of  his  steps  was  approximately 
30  inches,  and  that  be  bad  to  pass  over  three 
transverse  openings  in  the  sidewalk,  he  had 
no  more  than  an  even  chance  of  missing  a 
falL  Thus  the  danger  under  all  the  circum- 
stances in  the  situation  was  such  that  it 
certainly  menaced  his  safety,  and,  as  he  ut- 
terly failed  to  take  any  measures  to  avoid  It, 


his  own  negligence  stands  forth  Indisputably 
as  the  producing  cause  of  bis  Injury  and  pre- 
cludes a  recovery. 
The  Judgment  la  reversed.    A.I1  concur. 


KING  v.  ROWIiETT. 
(Kansas   Ci^   Coart   of   Appeals.    Missouri. 
May   7,    1906.    Rehearing   Denied 
Oct  1,  1906.) 

1.  IiARDLOBD    AND    TeRAKT— CBOFB— lilXN    OF 
LiANDLOBD  FOB   RENT. 

In  an  action  by  a  landlord  against  the 
buyer  of  part  of  a  crop  of  com  from  tbe  tenant, 
an  instruction  that  if  defendant  knew  at  the 
time  he  purchased  the  com  bo  sold  that  it  liad 
been  rai^d  on  premises  rented  from  the  plain- 
tiff, and  that  the  rent  was  unpaid,  defendant 
was  liable,  otherwise  not,  was  erroneous  as  re- 
quiring plaintiff  to  show  that  defendant  knew 
that  the  corn  was  grown  on  plaintiff's  premises. 
[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  §!  1022-1024.] 

2.  Saue. 

Where  a  buyer  of  com  from  a  tenant  knew 
when  he  bought  the  same  that  it  was  raised  on 
demised  premises,  tbe  buyer's  liability  to  tbe 
tenant's  landlord  for  the  value  of  the  crop  so 
purchased  was  not  affected  by  the  fact  that  at 
the  time  the  purchase  was  made  the  buyer  be- 
lieved the  com  had  l>een  raised  by  tbe  tenant 
on  demised  premises  other  than  those  rented 
from  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  §{  1022-1024.] 

8.  Peincipal  and  Agent— Noticb  to  Agent. 
Where  a  hired  man's  duty  was  limited  to 
weighing  and  receiving  corn  purchased  by  his 
master  from  a  tenant,  the  servant's  knowledge 
as  to  where  the  corn  was  raised  could  not  be 
Imputed  to  his  master. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Prhicipal  and  Agent,  gj  680-684.] 

Appeal  from  Circuit  Court  Holt  County; 
Wm.  C.  Ellison,  Judge. 

Action  by  D.  Ward  King  against  Elijah 
Rowlett  From  a  judgment  for  defendant 
plaintiff  appeals.    Reversed  and  remanded. 

H.  B.  Williams  and  Lee  Callow,  (or  ap- 
pellant John  W.  Stokes  and  R.  B.  Bridge- 
man,  for  respondent 

BBOADDUS,  P.  J.  The  plaintiff  was  the 
owner  and  in  the  possession  of  a  farm  in  Holt 
county,  Mo.  In  December,  1900,  be  leased 
tbe  farm  to  one  John  German  for  a  term  of 
three  years  for  $810  per  year,  payable  an- 
nually on  the  Ist  day  of  January  each  year. 
In  1908,  German  sold  800  bushels  of  corn 
raised  on  the  leased  premises  to  tbe  defendant 
Rowlett  at  the  price  of  35  cents  per  bushel. 
German  failed  to  pay  his  rent  for  tbat  year. 
Plaintiff  claims  that  defendant  purchased 
said  com  with  the  knowledge  that  the  same 
had  been  grown  upon  his  demised  premises. 
The  evidence  tended  to  show  that  defendant 
at  tbe  time  he  purchased  from  the  tenant  the 
corn  in  controversy,  knew  tbat  he  was  not  a 
landowner,  and  tbat  for  several  years  prior 
thereto  he  bad  been  a  tenant  farmer  In  de- 
fendant's neighborhood.  The  defendant  ad- 
mitted that  he  knew  tbat  German  was  the 
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tenant  of  tbe  plaintiff  for  the  year  190S,  and 
as  such  tbat  he  raised  corn  on  plalntlflTs 
premises  for  that  year;  tbat  he  knew  that 
he  was  a  tenant  farmer  ana  owned  no  land 
of  bis  own;  that  he  had  bought  corn  of  him 
for  many  years;  and  that  he  resided  about 
four  miles  from  plaintiff's  farm.  He  stated 
that  In  1903  be  contracted  with  German  to 
buy  his  corn  off  what  was  known  as  the 
"Old  German  Place,"  which  the  tenant  culti- 
vated that  year ;  that  he  did  not  contract  for 
any  com  grown  on  plaintiffs  place— as  to 
what  corn  he  got  he  could  not  say ;  that  he 
was  not  present  when  It  was  delivered;  and 
that  tbe  com  was  received  by  his  hired  man 
named  Noland.  He  stated  that  Noland  was 
only  acting  In  the  capacity  of  hired  hand  in 
weighing  and  receiving  the  corn.  Samuel  No- 
land,  tbe  hired  man  who  weighed  and  received 
the  corn,  testified  that  he  knew  It  bad  l>een 
raised  upon  the  plaintiff's  premises.  Tbe 
finding  and  Judgment  were  for  the  defendant, 
from  which  plaintiff  appealed. 

Tbe  court,  of  Its  own  motion,  instructed 
tbe  Jury  to  the  effect  that,  if  defendant  knew 
at  the  time  be  purchased  the  com  that  it 
bad  been  raised  upon  premises  rented  from 
tbe  plaintiff  and  that  tbe  rent  was  unpaid, 
tbe  defendant  was  liable;  otherwise,  he  was 
not  liable.  This  instruction  was  erroneous. 
In  such  cases  the  landlord  is  only  required  to 
show  that  the  crops  were  grown  by  a  tenant 
on  his  premises,  that  the  rent  is  unpaid,  and 
tbat  tlie  purchaser  bad  knowledge  that  they 
were  grown  on  demised  premises.  The  fault 
of  the  instruction  is  tbat  It  required  the  plain- 
tiff to  show  that  the  defendant  knew  tbat 
the  com  bad  been  grown  upon  his  premises. 
Such  Is  not  the  language  of  tbe  statute,  and 
tbe  holding  of  the  appellate  courts  of  the 
state.  Toney  t.  Ooodley,  67  Mo.  App.  235; 
Williams  V.  De  Lisle  Store  Co.,  104  Ma  App. 
667,  79  S.  W.  4S7. 

The  plaintiff  contends  that  under  the  evi- 
dence he  was  entitled  to  a  verdict,  on  the 
ground  tbat  plaintiff  showed  that  the  corn 
was  grown  by  the  tenant  on  his  premises, 
tbat  tbe  rent  was  unpaid,  and  that  defendant 
knew  that  the  com  was  raised  on  demised 
premises.  The  defendant  understood  when 
he  bought  the  com  that  it  was  raised  upon 
rented  premises,  but  not  upon  those  of  plain- 
tiff. This  raises  tbe  question  whether  or  not 
defendant's  understanding,  at  the  time  be 
purchased  and  paid  for  the  crop,  that  it  was 
raised  by  the  tenant  upon  demised  premises 
other  than  those  of  plaintiff,  exonerates  blm 
from  liability  to  the  plaintiff.  We  think  not 
He  had  such  knowledge  as  under  the  statute 
rendered  him  liable  to  the  plaintiff  for  the 
value  of  the  crop  he  purchased  from  tb'e 
tenant.  He  is  not  permitted  to  excuse  him- 
self from  liability  on  tbe  ground  of  his  mis- 
take in  that  respect,  as  the  statute  fixed  his 
liability  upon  tbe  fact  of  his  knowledge  tbat 
the  crop  had  been  grown  upon  demised  prem- 
ises. 

Plaintiff  further  contends  that  the  defend- 


ant was  liable  on  tbe  ground  that  bis  hired 

man  knew,  at  tbe  time  he  received  the  com, 
that  it  was  grown  on  plaintiff's  premises. 
But,  as  the  hired  man's  duty  was  limited  to 
weighing  and  receiving  the  com,  we  do  not 
think  his  knowledge  la  to  be  Imputed  to  his 
master. 

For  the  reason  given,  tbe  causa  is  reversed 
and  remanded.    All  concur. 


STATE  V.  KESSELI/S. 

(Kansas   City   Court  of   Appeals.    MissourL 

July  2,  1906.    Rehearing  Denied 

Oct  1.  1906.) 

1.  IWTOXICATIWO   LlQUOBS  —  RSOin^TIOIl  — 

STATtmCS. 

Rev.  St  1899,  S  5508,  provides  that  the 
mayor  and  common  council  of  cities  of  the 
second  class  shall  have  power  within  tbe  city, 
by  ordinance  not  inconsistent  with  the  Consti- 
tation  or  any  law  of  the  state  (subdivision  17), 
to  license,  tax,  and  regulate  saloons,  tippling 
houses,  and  dramshops,  and  subdivision  21  pro- 
vides that  aucb  cities  are  given  exclusive  power 
to  regulate,  license,  tax,  and  suppress  dram- 
shops, and  that  all  criminal  courts  sliall  have 
original  and  concurrent  jurisdiction  for  the 
trial  of  offenses  arising  out  of  any  violation  of 
the  laws  in  relation  to  dramshops.  Held,  tliat 
under  such  section  a  city  of  the  second  class 
had  power  to  adopt  an  ordinance  authorizing 
the  sale  of  liquors  within  its  limits  on  Sunday, 
and  that  such  ordinance  operated  to  suspend 
the  application  to  such  city  of  Rev.  St.  1899,  i 
soil,  making  it  a  misdemeanor  so  to  do. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  SS  7-lS;  vol. 
36,  Cent  Dig.  Municipal  Corporations,  M  1311- 
1314.]  ^         --,„ 

2.  Samb— Refkai» 

The  exclusive  authority  granted  to  cities 
of  the  second  class  by  Rev.  St  1899,  !  650^  to 
pass  an  ordinance  authorizing  the  sale  of  liquors 
on  Sunday,  was  not  abrogated  by  tiie  general 
dramshop  law  of  1891  (Laws  1891,  p.  12S),  sub- 
sequently enacted,  prohibiting  such  sale  and 
repealing  all  inconsistent  acta,  nor  by  Laws 
1903,  p.  169,  amending  Rev.  St  1899,  i  2997,  and 
providing  that  in  all  cities  of  the  second  class 
no  license  shall  be  granted  unless  the  petition 
therefor  shall  have  indorsed  thereon  the  ap- 
proval of  the  mayor  and  president  of  the  lx>ard 
of  police  commissioners  of  such  dty. 

Appeal  from  Criminal  Coart,  Buchanan 
County;  B.  J.  Gasteel,  Judge. 

William  T.  Kessells  was  convicted  of  keep- 
ing open  bis  dramshop  and  selling  intoxicat- 
ing liquors  therein  on  Sunday,  and  he  ap- 
peals.   Reversed.    Defendant  discharged. 

Culver  &  Phillip  and  Brewster,  Ferrell  k 
Mayer,  for  appellant.  John  D.  McNeeley, 
for  the  State. 

ELLISON,  J.  The  defendant  was  convict- 
ed in  the  criminal  court  of  Buchanan  county 
of  keeping  open  his  dramshop  and  selling  in- 
toxicating liquors  therein  on  Sunday.  Tbe 
case  shows  defendant's  dramshop  to  be  locat- 
ed within  the  city  of  St  Joseph,  a  city  of  the 
second  class  in  this  state.  By  the  law  of  tbe 
state  (section  3011,  Rev.  St  1899),  under 
which  this  prosecution  was  begun.  It  was 
misdemeanor  so  to  do.    By  an  ordinance  of 
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the  city  it  was  not  a  misdemeanor.  If  tbe 
state  law  applies,  defendant  la  guilty.  If 
the  ordinance  applies,  he  Is  not 

It  1b  provided  by  the  charter  of  cities  of 
the  second  class  (section  6508,  Rev.  St  1890) 
that  "the  mayor  and  common  council  shall 
have  power  within  the  city,  by  ordinance,  not 
inconsistent  with  the  Constitution  or  any  law 
of  this  state,  or  of  this  article,"  to  do  a  great 
many  things  for  the  good  order,  regulation, 
and  government  of  such  cities.  These  things 
are  set  ont  in  gi«at  number  and  particulari- 
ty. The  section  is  lengthy,  being  divided  In- 
to 43  subdivisions.  Subdlvlsaon  17  Is  a 
lengthy  subdivision  and  gives  authority  "to 
license,  tax  and  regulate"  merchants,  hotels, 
dramers,  insurance  agents,  banks,  livery 
stables,  omnibuses,  drays  and  a  great  variety 
of  other  callings  and  things.  The  subdivi- 
sion then  proceeds  to  authorize  such  cities 
"to  license,  regulate,  tax  or  suppress  •  •  • 
saloons,  tippling  houses  and  dramshops." 
Passing  to  subdivision  21,  snch  cities  are 
given  "exclusive  power  to  restrain,  regulate, 
license,  tax  or  suppress  dramshops.  All  crim- 
inal courts  shall  have  original  and  concurrent 
Jurisdiction  for  the  trial  of  ofTenses  arising 
out  of  any  violation  of  tbe  laws  In  relation  to 
dramshops."  The  Supreme  Court  of  the 
state  has,  from  an  early  day,  recognized  thi* 
right  and  power  of  the  Legislature  to  surren- 
der control  of  misdemeanors  to  municipali- 
ties, and  the  liegislatnre  has  from  time  to 
time  exercised  that  right  But  when  the 
right  is  not  clearly  surrendered  to  the  muni- 
cipality, each  Jurisdiction  may  have  and  en- 
force laws  concurrently.  Harrison  v.  State, 
9  Mo.  530;  Baldwin  v.  Green,  10  Mo.  410; 
State  v.  Gordon,  60  Mo.  383;  State  v.  Wlster, 
62  Mo.  682;  State  v.  Harper,  68  Mo.  630; 
State  V.  Binder,  38  Mo.  450;  State  v.  Vic.  De 
Bar,  58  Mo.  896;  State  v.  Clarke,  54  Mo.  17, 
14  Am.  Bep.  471.  The  conrt  of  appeals  has 
followed  tliese  cases.  State  v.  Willard,  3<* 
Mo.  App.  261;  Kemey  v.  Barber  Co.,  86  Mo. 
App.  573.  Of  these  cases,  it  was  held  in 
State  V.  Gordon  that  the  city  of  Liberty,  un- 
der its  charter,  had  exclusive  Jurisdiction  of 
(be  misdemeanor  of  disturbing  the  peace  of 
a  family;  in  State  v.  Binder,  that  fermented 
liquors  might  be  sold  on  Sunday  in  St  Louis, 
though  prohibited  by  state  law.  In  State  t. 
Clarke,  the  court  held  that  a  charter  power 
vested  in  the  dty  of  St  Louis  to  regulate 
bawdy  houses  repealed,  in  the  city,  the  state 
law  prohibiting  them.  And  that  case  was 
affirmed  In  State  ▼.  Vic  De  Bar,  and  is  cited 
with  approval  In  State  v.  Thompson,  160  Mo. 
833,  60  S.  W.  1077,  54  L.  E.  ^A.  950,  83  Am. 
St  Rep.  468,  and  CSty  of  Kansas  ex  rel. 
Blunb  V.  COonnell,  99  Mo.  357,  12  S.  W.  791. 
So  it  will  be  seen  from  the  foregoing  that  If  it 
be  true  that  the  Legislature  has  surrendered 
to  the  city  of  St.  Joseph,  as  a  city  of  the  sec- 
ond class,  the  exclusive  control  and  regulation 
of  saloons  within  its  limits,  such  action  is  not 
without  precedent 

The  question  recurs  to  an  Interpretation  of 


tbe  charter  above  quoted.  Subdivision  21 
uses  about  as  comprehensive  a  word  as  could 
be  found  when  It  reads  that  such  cities- 
should  have  "exclusive  power  to  restrain, 
regulate,  license,  tax  or  suppress  dram- 
shops." There  was  at  the  time  of  the  adop- 
tion of  the  charter,  and  is  now,  other  con- 
current power  over  such  matter,  and  so, 
when  the  Legislature  said  that  the  city  pow- 
er should  be  exclusive,  it  excluded  that  other 
concurrent  power.  The  last  sentence  of  sub- 
division 21,  that  "all  criminal  courts  shait 
have  original  and  concurrent  Jurisdiction  for 
the  trial  of  offenses  arising  out  of  any  viola- 
tion of  tbe  laws  in  relation  to  dramshops," 
In  no  way  refers  to,  qualifies,  or  affects  the- 
power  granted  In  the  first  Without  that 
sentence,  the  •  criminal  court  of  Buchanan' 
county  would  only  have  bad  appellate  Juris- 
diction of  violations  of  city  ordinances  In 
relation  to  dramshops.  With  that  sentence, 
the  criminal  court  has  original,  concurrent 
Jurisdiction  with  the  city  court  and  by  force 
of  other  law.  It  has  appellate  Jurisdiction  of 
cases  which  may  be  instituted  In  the  city 
court  We  must  interpret  the  statute  ac- 
cording to  Its  plain  words,  and  in  so  dolng^ 
we  cannot  find  any  ground  for  saying  that 
tbe  act  of  conferring  Jurisdiction  on  a  state- 
court  to  enforce  a  city  ordinance  took  from 
the  dty  a  clearly  conferred  exclusive  power 
to  ordain  such  ordinance.  True,  this  statute, 
in  the  respect  last  mentioned,  like  many 
others,  is  made  to  appear  inharmonious  by 
other  apparently  inconsistent  provisions. 
But  It  is  only  In  appearance.  It  is  enacted  in 
section  6542  that  "the  Judge  of  the  police 
court  shall  have  exclusive  Jurisdiction  over 
al  cases  arising  under  any  ordinance  of  the 
city,  except  suits  brought  for  the  collection 
of  taxes  due  the  city.  Appeals  In  all  cases 
tried  before  him  as  Judge  of  the  police 
court  shall  be  taken  to  the  conrt  of  record 
having  criminal  Jurisdiction  In  the  county 
where  such  dty  is  located."  Reading  the 
two  statutes  together,  the  effect  of  subdivi- 
sion 21  is  to  except  cases  arising  under  dram- 
shop ordinances  from  the  exclusive  Jurisdic- 
tion of  the  police  Judge  and  make  it  concur- 
rent with  the  criminal  court  But,  as  stated 
at  tbe  outset  the  charter  of  cities  of  the 
second  class  only  authorizes  such  cities  to 
ordain  ordinances  which  are  not  inconsistent 
with  the  state  law.  And  tbe  state  law  ab- 
solutely prohibits  a  dramshop  keeper  from 
selling  liquor  .on  Sunday.  Tbe  ordinanre  of 
St  Joseph,  in  permitting  sales  on  Sunday,  is 
undoubtedly  inconsistent  with  such  state 
law.  But  notwithstanding  this  prohibition 
in  the  part  of  tbe  charter  to  which  we  have 
Just  referred,  tbe  other  portion  we  have  dis- 
cussed, embodied  in  subdivision  21,  is  a 
particular  provision  in  terms  giving  ex- 
clusive authority  ovor  tbe  special  subject 
of  dramshops.  Such  particular  provision, 
according  to  a  fundamental  rule  of  construc- 
tion, must  prevail  over  the  general  provision. 
In    State    v.  Binder,    heretofore   cited,  the 
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general  state  law  disallowed  tbe  sale  of  beer  i 
on  Sunday,  but  tbe  special  law  of  St  Louis,  \ 
authorized  by  the  state,  permitted  such  sale 
and  tbe  latter  was  held  to  prevail.  So  tbe 
charter  of  tbe  dty  of  St  Louis  contained  a 
like  proTlslon  to  that  now  being  considered. 
But  another  part  of  the  charter  specially 
authorized  the  dty  by  ordinance  to  permit 
bawdy  houses,  under  certain  regulations, 
whereas  the  state  law  condemned  them; 
yet  the  Supreme  Court  In  two  cases,  held 
"that  a  particular  specified  Intent  on  the 
part  of  the  Legislature  overrules  a  general 
Intent  Incompatible  with  the  specific  one." 
State  y.  Clarke  and  State  t.  Vic.  De  Bar, 
supra. 

Nothing  In  tbe  case  of  St  Louis  t.  Meyer, 
1S6  Mo.  683,  84  S.  W.  914,  affects  tbe  views 
we  bare  herein  stated.  In  tbe  Meyer  Case 
the  city  of  St  Louis,  under  one  of  its  or- 
dinances, attempted  to  punish  Meyer,  who 
was  a  fanner  in  St  Louis  county,  for  ped- 
dling farm,  dairy,  and  garden  products  in 
tbe  city  without  a  license.  Tbe  general 
state  law  (section  8861,  Rev.  St  1899)  ex- 
empted such  person  from  the  definition  of  a 
peddler.  It  was  held  that  tbe  dty  ordi- 
nance, as  thus  attempted  to  be  enforced, 
was  contrary  to  the  state  law  and  therefore 
of  no  effect:  and  that,  the  ordinances  and 
tbe  charter  of  St  Louis  must  always  be 
and  remain  In  harmony  with  the  state  law. 
We  have  already  cited  cases  deciding  that 
notwithstanding  provisions  in  an  early  char- 
ter of  St  Louis  prohibited  the  city  from  pass- 
ing ordinances  inconsistent  with  the  general 
law  of  tbe  state,  yet  ordinances  recognizing 
bawdy  bouses  and  permitting  the  sale  of 
fermented  liquor  on  Sunday  were  declared 
to  be  valid.  Those  cases  and  the  Meyer  Case 
are  not  in  conflict  It  is  true  that  in  those 
cases  the  Legislature  In  enacting  the  charter 
declared  that  the  dty  could  not  ordain  an 
ordinance  which  was  inconsistent  with  the 
state  law,  but  afterwards  tbe  Legislature, 
In  efTect,  made  an  exception  to  that  provision 
by  amending  the  charter,  so  that  In  tbe  In- 
stance of  bawdy  houses  and  sale  of  liquor 
on  Sunday  such  dty  could  ordain  an  or- 
dinance contrary  to  tbe  general  law.  The 
Constitution  did  not  at  that  time  prohibit 
St  Louis  from  ordaining  ordinances  con- 
trary to  tbe  state  law,  and  therefore  tbe 
Legislature  was  at  liberty  to  grant  tbe  city 
such  right  and  tbe  dty  was  at  liberty  to 
exercise  the  right,  when  granted,  tree  from 
any  restraint  by  tbe  Constitution.  But  tbe 
makers  of  the  present  Constitution  gave  to 
certain  dtles  the  right  to  frame  charters 
of  their  own.  That  right  was  given  specially 
to  St  Louis  by  section  23.  art  9,  of  the  Con- 
stitution, and  to  all  dtles  of  more  than 
100.000  Inhabitants  by  section  16  of  the  same 
article.  St  Louis  framed  a  cliarter  of  Its 
own  under  its  special  authority  and  Kan- 
sas City  Is  tbe  only  dty  which  has  framed 
a  charter  of  Its  own  under  tbe  latter  section. 
All    other   dtles   In   the   state    have   their 


charters  direct  from  tbe  Legislature.  The 
makers  of  the  Constitution,  realizing  that 
they  were  granting  this  extraordinary  pow- 
er of  sdf-govemment  to  a  mere  subdivision 
of  the  state,  limited  tbe  power  within  such 
bounds,  as  prevented  them  from  framing  a 
charter  which  would  authorize  ordinances 
that  were  Inconsistent  with  the  general  law. 
So,  therefore,  tbe  dty  of  St  Louis  (section 
23  aforesaid)  and  other  cities  of  over  100,000 
Inhabitants,  adopting  charters  of  their  own 
(section  16  aforesaid)  cannot  get  from  under 
the  control  of  the  general  law.  It  is  thus 
plain  that  tbe  decision  in  tbe  Myer  Case 
is  based  on  the  Constitution  and  a  general 
state  law,  whereas  the  Clarke,  De  Bar,  and 
Binder  Cases  were  unaffected  by  any  pro- 
Tlslon of  the  Constitution. 

Neither  Is  there  anything  in  State  ex  rel. 
T.  Telephone  Co.,  189  Mo.  83,  88  S.  W.  41. 
which  is  in  anyway  opposed  to  our  conclu- 
sions in  this  case.  That  case  related  to  the 
power  of  Kansas  City  to  fix  telephone  char- 
ges, and  was  like  the  Myer  Case  in  that  it 
Involved  tbe  power  of  a  dty  which  had 
bad  framed  a  charter  for  Itself.  In  that 
case  tbe  charter  and  the  "enabling  ad"  It- 
self bad  given  to  Kansas  (3ity  the  "exclu- 
sive control  over  Its  public  highways,  streets, 
avenues,  alleys  and  public  places  •  •  • 
any  law  of  this  state  to  tbe  contrary  not- 
withstanding." But  keeping  in  view  the 
fact  that  the  Constitution  only  authorized 
the  people  of  Kansas  City  (like  those  of 
St  Louis)  to  adopt  a  charter  subordinate 
to  the  state  law  and  there  being  a  state  law 
as  to  tbe  use  of  the  streets  (as,  for  In- 
stance, in  granting  franchises  to  certain  In- 
terests which  Included  the  use  of  the  streets 
of  such  a  dty)  It  was  properly  beld  that  the 
phrase  "exclusive  control,"  necessarily  meant 
exclusive  as  to  matters  of  mere  municipal 
concern  which  did  not  conflict  with  tbe 
law  of  tbe  state.  But  as  already  stated, 
as  regards  all  dtles  of  the  second  dass 
which  have  not  framed  their  own  charters, 
but  have  received  them  direct  from  the  Leg- 
islature (the  dty  of  St  Joseph  being  one  of 
them),  there  is  no  provision  of  the  Consti- 
tution requiring  that  their  ordinances  shall 
be  consistent  with,  or  subordinate  to,  the 
state  law.  There  is  such  a  provision  In  the 
statutory  charter  of  such  dtles,  but  not  in 
tbe  Constitution.  But  a  disability  imposed 
by  tbe  statute  may  be  removed  by  the  stat- 
ute,  as  was  done  in  tbe  Clarke  and  De  Bar 
Cases,  supra.  Now,  In  this  case,  the  charter 
of  cities  of  the  second  class  has  a  general 
provision  prohibiting  an  ordinance  which 
is  inconsistent  with  the  state  law,  and  It  has 
a  special  provision  (that  of  exclusive  con- 
trol of  dramshops)  which  authorizes  ordi- 
nances inconsistent  with  the  state  law.  Tbe 
two  provisions  are  apparently  In  conflict, 
for  an  exclusive  right  exdudes  the  state  law 
Instead  of  being  subordinate  to  it  In  sudx 
situation  we  must  have  recourse  to  a  fund- 
amental rule  of  construction,  which  is  that 
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where  a  general  provision  of  a  statute  Is  en- 
conntered  by  a  special  proTision,  tbe  former 
must  give  way.  In  other  words,  tbe  special 
provision  becomes,  in  effect,  an  exception 
to  the  general  provision,  so  that,  as  applied 
to  this  case,  the  statutory  charter  would 
read  that  cities  of  the  second  class  cannot 
ordain  ordinances  Inconsistent  with  the  gen- 
eral state  law  except  as  to  dramshops,  they, 
being  hereby  placed  under  the  exclusive  con- 
trol of  such  cities. 

We  have  Just  stated  that  tbe  two  provi- 
sions were  apparently  In  conflict,  but  it  is 
only  in  appearance  and  not  in  reality,  for 
"a  general  probibitlon  is  not  inconsistent 
with  a  special  Indulgence."  Smith  v.  County 
of  Clarlt,  54  Mo.  68,  C9;  St  Louis  T.  Alex- 
ander, 23  Mo  483,  510;  State  ex  rel.  v. 
Macon  Co.,  41  Mo.  469.  Recurring  again  to 
the  ruling  in  State  ex  rel.  v.  Telephone  Co., 
supra,  it  may  be  asked  it  "exclusive"  use 
of  streets  in  the  charter  of  cities  which  have 
framed  their  own  charters  Is  held  to  mean 
those  uses  not  disturbed  or  intrenched  upon 
by  the  state  law  as  to  the  use  of  streets,  why 
Is  not  the  same  construction  put  upon  char- 
ters of  cities  of  tbe  second  class  and  a  de- 
cision made  that  such  cities  will  only  have 
exclusive  control  of  dramshops  in  those  mat- 
ters where  no  provision  is  made  by  the  state 
law?  The  answer  is  that,  in  the  telephone 
case,  the  rule  of  construction  wtiich  we  have 
stated  as  applicable  to  charters  of  cities 
of  the  second  class  could  not  be  applied,  be- 
cause tbe  Constitution  stood  in  the  way. 
The  inconsistent  provisions  in  the  telephone 
case  did  not  emanate  from  the  same  source, 
and  the  presumption  that  a  special  provi- 
sion was  not  intended  to  be  overcome  by  a 
general  provision  could  not  obtain.  The 
Constitution,  coming  from  tbe  highest  au- 
thority, provided  that  uo  ordinance  of  Kan- 
sas City  should  be  inconsistent  with  the  stete 
law;  and  the  word  "exclusive,"  in  an  ordi- 
nance of  such  city,  was  therefore  limited 
in  meaning  so  as  not  to  infringe  upon  the 
command  -of  tbe  Constitution.  A  general 
prohibitory  provision  coming  from  an  in- 
dependent superior  authority,  will  overcome 
or  control  a  special  provision  coming  from 
an  inferior  authority,  for  the  reason  that 
tlie  inferior  has  not  power  and  will  not  be 
presumed  to  have  intended  to  put  an  ex- 
ception on  what  is  prescribed  by  the  superior. 
There  was,  therefore,  no  room  in  the  tel- 
eplione  case  for  application  of  the  rule  we 
have  applied  in  this  case. 

But  It  is  said  that  the  general  dramshop 
law  enacted  In  1891  (Laws  1891,  p.  128) 
operated  as  a  repeal  of  this  provision  in  the 
statutory  charter  of  cities  of  the  second  class 
as  it  was  enacted  after  the  charter.  But 
tills  cannot  be  allowed  without  violating  a 
standard  rule  for  the  construction  of  stat- 
utes, which  Is  that  a  general  law,  though 
later  in  tiir<e,  will  not  operate  as  a  repeal 
of  a  prior  special  law.  State  ex  inf.  v. 
Pabbs,   182   Mo.   359,   366.   81    S.   W.   1148; 
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Ruschenberg  v.  Railway  Co.,  161  Mo.  70,  61 
S.  W.  626;  Manker  v.  Faulhaber,  94  Mo.  430, 
6  8.  W.  372;  State  ex  rel.  v.  Hostetter,  137 
Mo.  636.  39  8.  W.  270,  38  L.  R.  A.  208,  59 
Am.  St  Rep.  515;  Pacific  Ry.  Co.  v.  Cass 
Co.,  53  Mo.  28;  State  ex  rel.  v.  Judge  of 
Probate,  88  Mo.  529.  It  is  stated  by  Sedg- 
wick oa  Statutes,  98:  "The  reason  and  phl- 
Hsopby  of  the  rule  is  that  when  tbe  mind  of 
the  legislator  has  been  turned  to  the  details 
of  a  subject,  and  he  has  acted  upon  it  a  sub- 
sequent statute  in  general  terms,  or  treat- 
ing tbe  subject  in  a  general  manner,  and  not 
expressly  contradicting  the  original  act 
shall  not  be  considered  as  Intended  to  affect 
the  more  particular  or  positive  previous  pro- 
visions, unless  it  is  absolutely  necessary  to 
give  tbe  latter  act  such  a  construction,  in 
order  that  ite  words  shall  have  any  meaning 
at  all."  It  is  true  that  the  law  of  1891,  de- 
clares that  "all  acta  and  parte  of  acte  in- 
consistent with  the  provision  of  tills  act  are 
hereby  repealed";  but  that  is  a  formal  pro- 
vision which  adds  nothing  to  tbe  act  itself. 
A  later  law  Inconsistent  with  a  former  law 
will  repeal  the  former,  where  they  cannot 
be  reconciled,  without  such  general  r^ealing 
clause.  Such  clause  is  not  an  express  re- 
peal of  the  special  provision  in  the  charter 
of  cities  of  tbe  second  class,  and  repeals  by 
implication,  of  special  provisions  are  every- 
where discountenanced.  A  similar  repealing 
clause  was  regarded  as  noneffective  in  St 
Louis  V.  Alexander,  23  Mo.  510. 

But  It  is  said  that  the  intention  of  the  Leg- 
islature to  repeal  tbe  special  provision  in  con- 
troversy is  manifested  in  the  proviso  added 
In  Laws  1903,  p.  169,  to  section  2997  of  the 
Revised  Statutes  of  1809.  That  proviso 
reads:  "Provided,  that  In  all  cities  of  the 
second  class  no  license  shall  be  granted  un- 
less the  petition  therefor  shall  have  endorsed 
thereon  the  approval  of  the  mayor  and  pres- 
ident of  the  board  of  police  commissioners 
of  such  cities."  By  reference  to  section  2997, 
it  will  be  seen  that  the  section  is  addressed 
to  tbe  county  courts  and  this  proviso  could 
perhaps  have  been  more  appropriately  at- 
tached as  an  amendment  to  subdivision  20 
of  section  5508,  to  which  our  attention  has 
been  called  since  tbe  foregoing  was  writ- 
ten. It  is  altogether  probable  that  whoever 
wrote  the  proviso  and  attached  It  to  section 
2997  was  laboring  under  the  Impression 
that  tbe  county  courte  of  counties  in  which 
cities  of  tbe  second  class  were  located,  grant- 
ed a  license  as  In  other  towns  and  cities  con- 
trolled by  the  general  law.  But  tliat  Is  not 
the  case  and  could  not  be,  under  the  terms 
of  said  subdivision  20.  That  subdivision  dis- 
closes that  a  license  from  the  city  Is  the  only 
license  contemplated  for  a  dramshop  keeper 
In  cities  of  the  second  class.  It  Is  there 
provided  that  tbe  mayor  and  council  author- 
ize the  proper  officers  of  the  city  to  grant 
and  Issue  licenses  and  direct  the  manner  of 
Issuing  and  regulating  tbe  same  and  tbe  fees 
and  charges  to  be  paid  therefor ;  and  that  no  11- 
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cense  shall  be  granted  for  more  than  one 
year;  that  It  shall  not  be  for  a  less  sum  than 
$760,  6  per  cent  of  which  shall  be  for  the 
state,  48  per  cent  for  the  county,  and  the 
remainder  for  the  city.  It  Is  conceded  by 
the  attorney  for  the  state  that  tinder  this 
proTlslon  of  the  charter  the  practice  has  er- 
er  been  for  the  city  alone  to  issne  one  li- 
cense and  that  no  license  Is  Issued  by  the 
county  court  under  the  general  state  law. 
In  view  of  this  subdivision  20,  the  connty 
court  has  not  exercised,  and  does  not  pretend 
to  exercise,  any  right  or  anthorlty  over  dram- 
shop licenses  In  the  dty  of  St  Joseph. 
Though  this  proviso  is  thus  strangely  at- 
tached to  a  section  of  the  statute  pertain- 
ing to  the  dntles  of  county  courts,  its  prac- 
tical effect  and  operation  is  to  amend  the 
charter  of  cities  of  the  second  class  so  that 
the  city  council  cannot  legally  grant  a  li- 
cense until  the  petition  for  such  license  has 
the  approval  of  the  mayor  and  president  of 
the  board  of  police  commissioners  (an  office 
enacted  by  the  charter)  indorsed  thereon. 

But  passing  this  by,  is  there  any,  even  the 
slightest,  reason  for  the  claim  that  such 
amendment  discloses  an  Intention  on  the 
part  of  the  Legislature  to  place  the  dram- 
shop keeper  of  cities  of  the  second  class  un- 
der the  general  law?  We  cannot  discover 
any.  On  the  other  hand,  the  provisions  of 
subdivision  20  as  is  shown  by  what  we  have 
just  written,  add  to  the  already  manifest 
Intention  of  the  Legislature  to  surrender  to 
cities  of  the  second  class  the  "exclusive  pow- 
er to  restrain,  regulate,  license,  tax  or  sup- 
press dramshops"  within  the  limits  of  such 
dty.  In  assailing  the  right  of  the  city  under 
its  charter  to  do  as  It  has  done  through  its 
council — in  claiming  that  dramshops  In  cities 
of  the  second  class  are  governed  by  the  gen- 
eral law — it  seems  to  us  that  the  attorney  for 
the  state  has  allowed  the  exercise  of  the 
power  of  the  council  In  the  present  Instance 


to  blind  him  to  other  powers  which  tte  same 
charter  provision  gives  to  the  council,  whldi 
are  contrary  to  the  general  dramshop  law. 
The  same  provision  of  the  charter  empowers 
the  city  council  to  "suppress"  dramshops  in 
cities  of  the  second  class.  Under  the  general 
law  dramshops  cannot  be  suppressed  in  dt- 
iee  of  over  2,000  Inhabitants.  On  the  pre- 
sentation of  a  proper  application  and  pe- 
tition the  license  must  be  granted.  State 
ex  rel.  v.  Meyers,  80  Mo.  001;  Scarritt  v. 
Jackson  County,  89  Mo.  App.  COS;  State  ez 
rel.  T.  McCammon,  111  Mo.  App.  626,  86 
S.  W.  510.  If  the  dty  council  should  at  any 
time  conclude  that  the  best  Interests  of  the 
dty  demanded  that  dramshops  be  wholly 
suppressed  and  an  applicant  for  a  dramshop 
license  should  ask  us  to  compel  the  granting 
of  the  license  as  provided  by  the  general  law, 
would  not  counsel  then  sedc  to  malce  us 
understand  that  the  Legislature  had  wisely 
taken  dties  of  the  second  class  from  under 
the  control  of  the  general  law  and  Intrusted 
such  questions  to  the  wisdom  and  policy  of 
such  cities  acting  through  their  legislative 
bodies? 

After  a  careful  examination  of  all  the 
points  which  have  been  suggested  In  the  dif- 
ferent briefs  for  our  consideration,  we  feel 
constrained  to  hold  that  the  Legrlsiature,  by 
the  statutory  charter  aforesaid,  has  given 
over  to  cities  of  the  second  class  the  excln- 
slve  power  to  regrulate,  restrain,  license,  tax, 
or  suppress  dramshops,  and  that  the  dty  of 
St  Joseph  having  exercised  such  power,  the 
general  state  law  as  to  dramshops  Is  not 
applicable  to  that  city,  and  that  the  state, 
until  it  resumes  such  authority  by  act  of  the 
I.«glslature,  repealing  or  amending  such 
charter,  is  without  right  to  prosecute  of- 
fenses under  the  state  dramshop  act 

The  Judgment  la  therefore  reversed,  and 
the  defendant  Is  discharged.  The  other 
Judges  concur. 
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KAVANAUGH  et  al.  t.  SBGUKITZ  TRrST 
ft  LIFB  INS.  CO. 

(Snprem*  Conrt  of  Tenneuee.    May  19,  1906.) 

1.  IiistrsAHCK  —  PsKMnms  —  Paticert  —  No- 

TICC— MAILIIfG. 

In  the  absence  of  itatnte  or  the  expreaa 
terma  of  a  policy  making  the  mere  mailing  of  a 
communication  containing  information  of  the 
approaching  maturi^  of  a  premium  sufficient, 
it  must  appear  that  auch  communication  waa 
received  before  it  can  operate  as  notice  and 
thereby  affect  a  forfeiture  of  the  policy  on  fail- 
ure to  pay  on  the  day. 

[Eld.  Note. — For  caaea  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  U  908,  906.] 

2.  Saws— FoMTtrrtrBE— Notes— OoHfSTBUonow. 

A  policy  provided  for  annual  payment  of 
piemioms  and  for  reinstatement  in  caae  of  for- 
feiture on  .execution  of  a  certificate  of  health. 
In  accordance  with  custom  on  the  maturity  of 
the  premium,  one-fourth  was  paid  in  cash,  and 
3  notes  given  for  the  balance ;  the  notea  provid- 
ing  that  they  were  given  oa  the  express  under- 
itanding  that  for  any  loss  occurring  by  death 
after  the  note  waa  due  and  unpaid  the.  company 
should  not  be  liable.  On  the  maturity  of  the  first 
note  notice  thereof  was  mailed  but  never  received, 
and  after  nonpayment  the  company  refused  a 
tender  promi;>tly  made  on  notice  being  received 
of  the  maturity  of  the  note  unless  a  health  cer- 
tificate waa  furnished,  which  insured  was  not 
then  able  to  give.  Held,  that  after  the  giving 
of  the  notea  the  rights  of  the  parties  were  meas- 
ured by  the  provisions  thereof,  and,  inanred  not 
having  dfid  nntil  after  tender  of  the  amount 
due,  no  forfeitore  was  incurred. 

Appeal  from  Chancery  Court,  Shelby  Conn- 
ty;  F.  H.  Heiskell,  Chancellor. 

Suit  by  II  T.  Kavanangh  and  another 
against  the  Security  Trust  ft  life  Insurance 
Ck)mpany.  From  a  Judgment  In  favor  of  de- 
fendant Kavanangb  and  others  appeal.  Re- 
versed and  rendered. 

The  defendants  issued  a  policy  July  9, 
1897,  on  the  life  of  J.  M.  Bowen  in  the  sum 
of  $5,000.  This  was  assigned  August  0, 1897, 
to  complainants,  L.  T.  and  W.  K.  Kavanaugb, 
to  secure  a  debt  due  them  from  Bowen. 
There  was  an  agreement  which  was  known  to 
the  company  that  the  complainants  were  to 
pay  the  premiums. 

The  premium  was  |223,  payable  annually, 
on  July  15th,  but  an  agreement  waa  made 
with  the  company  that  the  complainant 
should  pay  on  that  day  $55.75,  and  should 
give  notes  each  for  a  like  amount,  maturing 
at  three,  six,  and  nine  months. 

From  1887  to  1905  this  plan  was  followed 
by  both  parties ;  notes  being  made  payable  at 
the  Memphis  National  Bank,  Memphis,  Tenn., 
and  all  notes  were  paid  until  the  present 
controversy  arose. 

July  2,  1904,  the  defendant  company  noti- 
fied the  complainants  that  the  premium  of 
$223  woald  be  due  July  IStb.  Complainants 
tilled: 

"Referring  to  your  letter  of  the  2d,  In 
reference  to  the  Bowen  policy,  would  like  to 
•ak  If  it  would  be  agreeable  to  you  for  my 
brother  and  myself  to  pay  this  premium  as 
.heretofore ;  that  is,  one-fourth  cash  and  three 
Jiotes  at  three,  six,  and  nine  mcwtlis  for  the 


balance.  If  so, .  kindly  forward  fhe  three 
notes  and  my  brother  and  I  will  slgD 
same  and  return  with  check  for  the  first 
payment"  This  was  signed  by  Ii.  T.  Kara- 
naugh. 

The  company  replied:  "We  have  yours 
of  the  6th  in  re  premium  doe  on  the  Bowoi 
policy,  and  It  will  be  agreeable  to  us  to  ac- 
cept one-fourth  cash  and  three  notes  for  bal- 
ance, wblcb  notes  are  herewith  Inclosed  for 
signature." 

Upon  receiving  the  notes  the  company 
wrote:  "We  have  received  from  Mr.  W.  K. 
Eavanaugh  check  for  $56.76  and  three  notes 
properly  signed.  In  settlement  of  premium  on 
the  Bowen  policy,  for  wblcb  we  band  yon 
oflldal  receipt  herewith." 

This  receipt  after  stating  the  number  of 
the  policy  and  amount  of  the  premliun  and 
date  of  Its  maturity,  continued:  "Received 
the  aboye-noted  premium,  payable  In  terms 
of  the  policy." 

The  three  notes  were  each  for  $55.76,  and 
matured  October  15,  1904.  January  15,  and 
April  15,  1006.  They  were  made  payable  at 
Atlanta,  6a.  This  fact  was  overlooked  by 
the  complainant  who  rested  under  the  belief 
that  they  were  payable,  as  all  the  others  for 
the  previous  seven  years  bad  been,  at  the 
Memphis  bank  above  referred  to.  The  pre- 
vious premiums  had  been  paid  to  the  agent  in 
charge  of  the  Nashville  ofDce.  The  latter 
transaction  was  with  the  general  agents  of 
the  company  at  the  Atlanta  office,  Aaron 
Haas  ft  Son,  to  whom  the  cash  and  notea 
were  transmitted. 

On  October  8,  1904,  Aaron  Haas  ft  Son 
deposited  In  the  mall  in  Atlanta,  Oa.,  post- 
age prepaid,  a  letter  addressed  to  complain- 
ants at  Memphis,  Tenn.,  advising  them  of  the 
maturity  of  the  premium  note  falling  due 
October  15,  1904.  This  letter  was  not  re- 
ceived by  the  complainants,  and  for  that  rea- 
son the  note  was  not  paid.  It  had  been  the 
custom  of  business  between  the  complainants 
and  the  defendant  during  the  preceding  seven 
years  that  the  defendant  should  notify  the 
complainants  of  the  maturity  of  notes  several 
days  before  the  falling  due  thereof,  and  the 
complainants  had  relied  upon  this  custom, 
and  had  always  paid  promptly  npon  receiv- 
ing the  notice. 

The  note  not  having  been  paid  at  matur- 
ity, Aaron  Haas  ft  Son,  on  October  24,  1904, 
addressed  a  letter  to  the  complainants,  call- 
ing their  attention  to  the  fact  and  adding: 
"As  it  was  not  paid  when  due,  it  will  now  be 
necessary  for  remittance  to  be  accompanied 
by  a  health  certificate  signed  by  the  assured, 
Mr.  Bowen,  the  same  subject  to  our  com- 
pany's approval."  A  blank  certificate  was 
Indosed. 

To  this  letter  the  complainants  on  October 
27th  replied  through  U  T.  Eavanaugh  as 
follows : 

"Gentlemen :  I  am  In  receipt  of  your  favor 
of  the  24th,  with  health  certificate  inclosed. 
I  have  had  so  notice  whatever  of  this  notih 
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As  tttej  haTe  formerly  been  sent  to  tbe  Mem- 
phla  National  Bank,  Mempbis,  wbere  they  are 
made  payable,  I  had  overlooked  the  matter 
entirely.  I  bardly  think  It  fair  of  you  to 
have  allowed  tills  matter  to  go  on  without 
giving  me  some  notice,  but  I  herewith  inclose 
you  my  check  for  the  amount,  with  interest 
at  6  per  cent  from  July  15tb,  and  will  ask 
that  you  mail  me  receipt  I  have  tried  to 
locate  Mr.  Bowen,  tbe  Insured,  but  I  under- 
stand be  is  out  of  the  city,  but  under  tbe 
circumstances,  think  you  should  accept  this 
without  the  health  certificate.  However,  I 
will  have  tbe  certificate  properly  signed  as 
soon  as  possible,  and  forward  same  to  you. 
In  future  kindly  send  these  notes  here  for 
collection,  and  they  will  be  promptly  paid. 

"Awaiting  your  prompt  reply,  I  am.  Yours 
truly, 

"[Signed]  li.  T.  Kavanaugh. 

^'P.  S,  I  heard  today  that  Mr.  Bowen  is 
In  New  Orleans  and  have  written  but  have 
no  definite  address.  I  understand  he  is  in 
good  health.  Please  return  receipt  and 
oblige,  Yours  truly,  L.  T.  K." 

To  this  letter  Aaron  Haas  &  Son  replied, 
Insisting  upon  a  health  certificate.  Referring 
to  the  place  of  payment  of  the  note,  they 
said:  "This  particular  note  was  not  pay- 
able in  Mempbis,  but  in  Atlanta,  and  on 
October  8th  we  wrote  you  notifying  you 
that  it  would  fall  due  on  the  16th.  So  we 
did  all  that  we  should  have  done,  under  tbe 
circumstances." 

Complainants  at  once  set  about  to  get  the 
certificate  of  health  required,  and,  being  ig- 
norant of  tbe  whereabouts  of  Mr.  Bowen. 
only  succeeded  in  getting  a  certificate  from 
him  on  the  13th  day  of  November,  1904,  and 
tben  for  the  first  time  they  became  acquainted 
with  the  fact  that  be  bad  bad  a  stroke  of 
paralysis  in  the  preceding  spring.  Complain- 
ants at  once  sent  the  certificate  to  Aaron  Haas 
A  Son,  with  letters  explaining  the  facts,  and 
this  was  referred  by  them  to  the  New  York 
ofllce. 

After  some  correspondence  tbe  defendant 
company  declared  the  policy  forfeited  because 
of  the  failure  to  pay  at  maturity  the  note 
above  referred  to,  due  October  16,  1904. 

As  already  stated,  complainants  promptly 
tendered  payment  of  the  note  due  October  16, 
1904,  as  soon  as  tliey  received  notice  from 
the  company.  They  subsequently  tendered 
tbe  amount  of  tbe  note  due  January  15,  1906, 
and  tbls  was  likewise  refused.  Thereupon 
tbe  original  bill  in  this  case  was  filed,  in  the 
lifetime  of  Bowen.  In  tbls  bill  the  com- 
plainants Insisted  that  the  policy  bad  not 
been  forfeited,  but  was  merely  suspended  dur- 
ing tlie  time  the  note  remained  unpaid,  ac- 
cording to  its  terms,  and  sought  an  injunc- 
tion restraining  the  defendant  from  assart- 
ing that  the  policy  had  become  void  or  was 
in  any  wise  forfeited.  Pending  these  pro- 
ceedings Bowen  died,  and  thereupon  an 
amended  bill  was  filed,  claiming  a  recovery 


upon  the  policy  and  also  a  poialty  under  tbe 
statute. 

Tbe  policy  contains  the  following  provi- 
sion: 

"Nonforfelture»— That  If  any  payment  on 
tbls  policy  be  not  made  when  due,  this  policy 
shall  lapse  and  be  ipso  facto  null  and  void. 
But  if  full  premiums  on  this  policy  be  paid 
as  already  provided,  for  not  less  than  three 
complete  years,  and  tbe  policy  thereaft« 
lapse,  it  can  be  surrendered  within  six  monttis 
from  tbe  date  of  tbe  lapse,  for  the  amount 
of  nonparticlpatlng  paid-up  Insurance  stated 
in  tbe  following  table,  subject  to  tbe  condi- 
tions of  this  policy,  except  as  to  payment  of 
premiums. 

"That  if  the  full  premiums  on  this  policy  be 
paid  as  already  provided  for  not  less  tban 
five  complete  years  at  the  option  of  tbe  in- 
sured, it  can  be  surrendered  within  six  months 
from  the  date  of  lapse  for  the  amount  of 
cash  stated  in  the  following  table"— netting 
out  table. 

Tbe  note  due  October  15,  1904,  reads  as 
follows: 

"July  16,  1904. 

"Three  months  after  date  we  promise  to 
pay  to  the  order  of  tbe  Security  Trust  & 
Life  Ins.  Co.,  $56.76,  with  interest  at  6  per 
cent,  for  value  received,  at  Atlanta,  Ga., 
hereby  agreeing  and  admitting  that  this  note 
is  given  as  an  extension  of  time  for  the  pay- 
ment of  the  premium,  or  part  thereof,  matur- 
ing this  day  on  their  policy  on  my  life,  but  is 
not  to  l>e  payment  of  said  premium,  or  any 
part  thereof,  in  any  sense,  nor  is  tbe  same 
given  or  accepted  as  such,  unleas  tbit  mote 
is  paid  at  or  before  matnrlfy. 

"Tbls  note  is  given  said  company  upoa 
this  express  understanding  or  agreement  tliat 
for  any  loss  occurring  by  death  after  tbls 
note  is  due  and  remains  unpaid,  then  said 
company  sliall  not  be  liable. 

"[Signed]  L.   T.    Kavanaugh, 

W.  K.  Kavanaugh." 

The  chancellor  dismissed  the  bill,  and  com- 
plainants have  appealed  and  assigned  errors. 

Ewing  &  Williamson,  for  appellants.  Smith 
&  Trezevant  and  R.  Lee  Bartels,  for  appellee. 

NEIL,  J.  (after  stating  tbe  facts).  1.  In 
Insurance  Co.  v.  Hyde,  101  Tenn.  396,  404. 
405,  48  S.  W.  0G8,  the  court  quoted  as  lay- 
ing down  the  proper  rule  the  following  from 
Joyce  on  Insurance,  vol.  2,  i  132,  viz. : 

"If  a  life  insurance  company  has  been  In 
tbe  practice  of  notifying  tbe  insured  of  tlie 
time  when  the  premium  will  fall  due,  and 
of  the  amount  and  the  custom  has  been  so 
uniform  and  so  reasonably  long  in  contin- 
uance as  to  induce  tbe  assured  to  believe  that 
a  clause  for  forfeiture  for  nonpayment  will 
not  be  Insisted  on,  but  that  tbe  notice  will  pre- 
cede tbe  insistence  upon  the  forfeiture,  and 
the  Insured  is,  in  consequence,  put  off  his 
guard,  such  notice  must  be  given,  and,   if 
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not  given,  no  advantage  can  be  taken  of  any 
default  in  payment  wblch  it  has  thus  en- 
couraged, for  tbe  Insured  is  entitled  to  ex- 
pect the  customary  notification,  and  to  mis- 
lead tbe  Insnred  by  not  giving  snch  notice, 
and  then  insist  upon  a  strict  compliance  with 
tbe  conditions  of  forfeiture,  constitutes,  un- 
der such  circumstances,  a  fraud  upon  tbe 
assured  which  the  courts  have  refused  In 
numerous  cases  to  countenance"— citing  Helme 
T.  Philadelphia  Life  Ins.  Co.,  61  Pa.  107,  100 
Am.  Dec.  621 ;  Mayer  v.  Mutual  Life  Ins.  Co., 
88  Iowa,  804,  18  Am.  Rep.  84 ;  Union  Central 
In&  Co.  v.  Pottker,  33  Ohio  St  460,  81  Am. 
Rep.  665 ;  N.  Y.  Life  Ins.  Co.  v.  Eggleston,  06 
U.  S.  572,  24  L.  Ed.  841;  Insurance  Co.  v. 
Pierce,  75  IIL  426;  Orant  v.  Alabama  Gold 
Ins.  Co.,  76  Oa.  57S.  Other  authorities  to 
tbe  same  effect  are  Gnnther  v.  New  Orleans 
Cotton  Exchange  Mut  Aid  Ass'n  (La.)  6 
South.  65;  2  L.  R.  A.  118,  8  Am.  St  Rep.  654 ; 
Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St 
1S6,  5  N.  E.  417,  58  Am.  Rep.  806,  808;  Johns 
▼.  Insurance  Co.,  2  Wkly.  Notes  Cas.  (Pa.) 
243;  Globe  Mut  Life  Ins.  Co.  v.  Johns,  4 
Wkly.  Not(«  Cas.  (Pa.)  181;  Meyer  v. 
Knickerbocker  L.  Ins.  Co.,  51  How.  Praa  (N. 
Y.)  263;  Alexander  v.  C3ont  L.  Ins.  Ck>.,  67 
Wis.  422.  30  N.  W.  727,  68  Am.  Rep.  869; 
Atty.  Gen.  v.  Cont  L.  Ins.  Ck>.,  33  Hun  (N. 
Y.)  138;  Helnlein  v.  Imperial  L.  Ins.  Co. 
(Mich.)  50  N.  W.  616,  26  L.  R.  A.  627,  46  Am. 
St.  Rep.  409;  Elgutter  v.  Mut  Res.  Fund  L. 
Ass'n,  62  La.  Ann.  1789,  28  South.  280 ;  Mut 
Res.  Fund  L.  Ass'n  v.  Hamlin,  189  U.  S. 
297,  11  Sup.  Ct.  614,  35  L.  Ed.  167. 

In  Mayer  v.  Insurance  C!o.,  supra,  tbe  un- 
derlying reason  is  thus  stated: 

"Every  law  should  be  reasonable,  and  It 
Is  reasonable  only  when  it  Is  adapted  to 
bnman  conduct.  Courts  should  not  so  ad- 
minister the  law  as  to  require  of  individuals 
a  course  of  conduct  which,  to  a  majority  of 
reasonable  and  right-minded  men,  is  nn- 
nsual  and  unnatural.  Indeed,  it  would  be 
impossible  long  to  maintain  a  law  which  Is 
at  variance  with  the  Judgment  and  sense  of 
justice  of  a  majority  of  those  upon  whom 
it  operates. 

"Now,  it  must  strike  every  reasonable 
mind  that  a  majority  of  ordinarily  prudent 
iwrsons,  who  had  been  customarily  notified 
of  tbe  time  when  premiums  upon  their  poli- 
cies became  due,  and  who  had  received  no 
notice  of  an  Intention  to  abandon  tbe  cus- 
tomary course,  would.  In  a  particular  case, 
expect  and  await  a  like  notice.  And,  If 
such  Is  the  reasonable  and  natural  result  of 
the  previous  dealings  of  the  company,  it 
must  govern  its  future  conduct  so  as  to  ac- 
cord with  the  reasonable  expectation  thns 
created;  that  is,  having  furnished  a  policy 
bolder  reasonable  ground  for  expecting  that 
be  will  be  advised  when  his  premium  be- 
comes due,  the  company  must  continue  to 
give  snch  notice  until  It  furnishes  the  assur- 
ed notice  that  be  need  no  longer  expect  it 


Any  other  construction  would  make  tbe  law 
a  trap  to  Insnare  the  unwary." 

Mayer  v.  Mut  Life  Ins.  Co.,  18  Am.  Rep. 
34,  88. 

In  the  absence  of  a  statute,  or  of  an  ex- 
press term  in  a  contract,  making  sufficient 
the  mere  mailing  of  a  communication  con- 
taining information  of  the  approaching  ma- 
turity of  the  premium,  it  must  appear  that 
such  communication  was  received  before  It 
can  be  operative  as  notice,  and  thereby  ef- 
fect a  forfeiture  of  tbe  policy  upon  failure 
to  pay  at  the  day.  Brattleboro  East  Soc.  v. 
Reed,  42  Vt  76 ;  Cont  F.  Ins.  Co.  v.  Adams, 
8  Ky.  Law  Rep.  260;  Protec.  Lw  Ins.  Co.  v. 
Pahner,  81  111.  88;  Castner  v.  Farmers'  Mut 
F.  Ins.  Co.,  SO  Mich.  273,  16  N.  W.  452;  Bur- 
bans  V.  Corey,  17  Midi.  282;  Mullen  v.  Dor- 
chester Ins.  Co.,  121  Mass.  171;  Wachtel  v. 
Noah  Widows'  &  Orphans'  Ben.  Soc.,  84  N. 
Y.  28,  38  Am.  Rep.  478 ;  McCorkle  v.  Texas 
Ben.  Ass'n,  71  Tex.  149,  8  S.  W.  516;  Mer- 
rlman  v.  Keystone  Mut  Ben.  Ass'n,  63  Hun, 
635,  18  N.  Y.  Snpp.  305;  Id.,  138  N.  Y.  116. 
33  N.  E.  788;  Crown  Pt  Iron  Ca  v.  JEtaa. 
Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653,  14  i^ 
R.  A.  147;  Amer.  F.  Ins.  Co.  v.  Brooks,  83 
Md.  22,  36,  84  Atl.  873;  Peabody  v.  Satterlee. 
166  N.  Y.  174,  59  N.  B.  818,  62  L.  R.  A.  956 : 
United  States  Mut  Ace.  Ass'n  v.  Mueller, 
161  111.  254,  87  N.  E.  882;  Cronin  v.  Sup. 
Council  Royal  League  (lU.)  65  N.  B.  823: 
State  V.  Ins.  Co.,  106  Tenn.  282,  294,  295,  61 
8.  W.  75. 

We  shall  now  refer  more  particularly  to 
some  of  tbe  foregoing  authorities. 

In  Brattleboro  East  Society  v.  Reed,  it 
was  held  that  notice  of  an  assessment,  sent 
by  mall  pursuant  to  a  condition  for  a  for- 
feiture In  case  of  nonpayment  after  six 
months'  notice,  ran,  not  from  the  time  when 
tbe  notice  was  deposited  In  tbe  post  office, 
but  from  the  time  when  the  party  received 
It 

In  Continental  Fire  Ins.  Co.  v.  Adams,  it 
was  held  that  the  mere  act  of  posting  notice 
ttu-ough  the  mail  did  not  operate  as  notice 
to  the  Insured. 

In  Protec.  L.  Ins.  Co.  v.  Palmer,  It  appear- 
ed that  the  policy  provided  the  assured 
should  within  80  days  from  the  date  of  no- 
tice pay  to  the  company  the  assessment,  col- 
lection costs,  and  annual  dues,  and  a  failure 
to  do  so  should  render  It  null  and  void  and 
of  no  effect.  It  was  held  that  the  provision 
concerning  80  days'  notice  meant  from  the 
day  notice  was  received  by  the  party  to 
whom  It  was  sent,  and  not  from  the  day  on 
which  it  was  dated  or  mailed. 

In  Cnstner  r.  Farmers'  Mutual  F.  Ins.  Co., 
it  appeared  that  It  was  provided  by  tbe  char- 
ter of  the  mutual  company  that  its  members 
should  be  "notified  by  tbe  secretary,  or  oth- 
erwise, either  by  circular  or  a  verbal  notice," 
of  assessments  made  upon  them,  and  If  pay- 
ment  was  not  made  In  60  days  the  Insurance 
should  be  suspended.    Notice  was  mailed  in 
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this  case  Jane  Sd.  Tbe  flre  occurred  October 
Stii.  Plaintiff  claimed  that  notice  was  not 
received  until  some  time  In  September.  It 
was  admitted  that  within  60  days  of  Its  re- 
ceipt a  tender  of  the  amount  due  upon  tbe 
assessmentwas  made  and  refused.  Itwasbeld 
that  tbe  policy  was  not  liable  to  suspension 
until  tbe  expiration  of  tbe  specified  time  aft- 
er notice  was  received. 

In  Burhans  v.  Ck>rey  (not  an  insurance 
case,  but  germane  upon  tbe  subject  of  notice , 
by  mall),  it  was  beld  that  tbe  mere  mailing 
of  notice  was  not  sufficient;  that  it  must 
have  been  received.  In  tbe  opinion  of  tbe 
court  it  is  said:  "A  party  can  be  in  no  ac- 
tual default  who  proceeds  to  comply  with  a 
notice  as  soon  as  he  receives  it,  and  to  hold 
him  guilty  of  a  constructive  default,  when 
he  has  always  been  willing  to  do  bis  duty, 
can  only  be  allowed  where  he  has  consented 
to  run  the  risk  of  a  safe  transmission 
through  a  given  channel."    Id.,  17  Mich.  286. 

In  Mullen  v.  Dorchester  Ins.  Co.,  it  ap- 
peared that  there  was  a  notice  of  assessment 
sent  to  a  policy  bolder  by  mail,  but  not  re- 
ceived by  him.  The  directors  of  tbe  com- 
pany afterwards  voted  to  cancel  all  policies 
the  holders  of  which  had  not  paid  the  assess- 
ment, and  notice  of  sucb  cancellation  was 
sent  to  the  policy  holder  by  mail,  but  was 
not  received.  It  was  beld  there  was  no  for- 
feiture. 

In  Wacbtel  v.  Noah  Widows'  ft  Orphans' 
Ben.  Soc.,  84  N.  Y.  28,  88  Am.  Rep.  478,  it 
was  held:  "In  tbe  absence  of  any  agree- 
ment by  tbe  member  or  any  provision  in  the 
charter  or  by-laws  for  a  different  mode  of 
service,  it  should  be  made  personally,  as  Is 
required  at  common  law,  where  the  object 
Is  to  deprive  a  party  of  bis  rights  or  prop- 
perty;  or,  if  that  can  be  dispensed  with, 
In  sucb  other  mode  as  may  be  likely  to  effect 
its  object." 

In  McCorkle  ▼.  Taas  Ben.  Ass'n,  It  ap- 
peared there  was  a  by-law  that  required  no- 
tice of  assessment  to  be  sent  to  each  mem- 
ber, and  this  by-law  provided  that:  "Any 
person  who  shall  fall  in  arrears  for  dues  or 
contributions  after  30  days'  notice  shall  cease 
to  be  in  good  standing  and  shall  forfeit 
all  rights  and  claims  to  any  and  all  benefits 
of  tbe  association."  It  was  the  custom  of 
tbe  officer  charged  with  tbe  duty  to  mail 
such  notice  to  each  member.  It  was  held 
that  a  reasonable  construction  of  the  by-laws 
required  that  notice  should  be  in  fact  giv- 
en to  a  member  before  a  forfeiture  would 
result  from  a  failure  to  pay  dues,  etc.,  and 
that  mailing  to  a  member  through  the  post 
office  was  not  such  notice.  Referring  to  the 
case  of  Gastner  v.  Farmers'  Mut.  Ins.  Co., 
supra,  the  court  said:  "The  rule  laid  down 
by  tbe  Michigan  court,  we  think,  is  fair 
and  Just  to  both  parties,  and  should  be  fol- 
lowed. To  deprive  a  person  of  bis  property 
rights  without  any  notice  is  contrary  to 
reason,  and  such  a  claim  should  not  be  en- 


forced by  the  conrts  unless  tbe  terms  of  the 
contract  plainly  require  it" 

In  United  States  Mut  Ace.  Ass'n  ▼.  Muel- 
ler, it  was  held  that  where  the  by-laws  of 
the  association  contained  the  provision  that 
"payments  are  to  be  made  •  •  •  within 
30  days  of  the  date  of  the  notice  thereof," 
this  meant  from  tbe  date  of  tbe  service  of  the 
notice,  and  not  from  the  date  of  the  wilt- 
ing ;  and  In  Cronln  v.  Supreme  Council  Royal 
League,  it  was  held  that  when  the  by-laws  of 
a  beneficial  association  provided  that  pay- 
ments of  assessments  should  be  made  within 
30  days  from  the  date  of  the  notice,  a  member 
was  not  in  default  until  80  days  from  tbe 
time  notice  was  received. 

In  Crown  Point  Ins.  Co.  v.  JEtntL  Ins.  Oc, 
the  question  was  whether  tbe  notice  of  the 
cancellation  of  a  policy  of  Insurance  would 
date  from  the  mailing  of  the  policies  or  from 
the  actual  reception  of  the  notice  Speak- 
ing to  this  subject  the  court  said: 

"It  is  contended  by  the  defendants  that 
tbe  mailing  of  the  policies  with  a  letter 
Bteting  the  object  sufficed  to  cancel  them, 
because  It  was  equivalent  to  the- acceptance 
of  a  proposition  by  maU;  and  tbe  following 
cases  are  dted,  amwig  others,  in  support 
of  the  position:  Trevor  y.  Wood,  86  N.  I. 
807,  08  Am.  Dec.  511;  Vassar  v.  Oamp,  11 
N.  Y.  441;  Mactier  ▼.  Frith,  6  Wend.  (N.  T.) 
103,  21  Am.  Dec.  262;  Brisban  v.  Boyd,  4 
Paige  (N.  Y.)  17,  8  L.  Ed.  322.  Tbese  were 
cases  of  contracting  'wholly  by  letter  or  tele- 
gram. It  was  long  ago  held  that  it  an 
offer  made  by  mail  is  accepted  by  mail,  the 
contract  is  complete  from  tbe  moment  tbe 
letier  of  acceptence  is  mailed,  even  If  it 
is  never  received.  Vassar  v.  Camp,  supra. 
Those  cases  have  no  application  here,  be- 
cause no  negotiation  was  pending,  and  no 
contract  was  proposed.  Tbe  plaintiff  did 
not  make  an  offer  to  the  insurance  companies 
that  might  or  might  not  be  accepted.  It 
sought  to  do  an  act  that  would  be  binding  on 
the  companies,  whetbtt  they  were  'wlUbig 
or  not  That  act  was  a  snrrender  of  the 
policies  with  the  request  that  they  be  termi- 
nated, and  the  act  could  not  be  complete 
until  tbe  request  reached  the  companies 
or  their  agent  The  policies  and  notice 
might  have  been  sent  by  a  messenger,  who 
would  have  been  the  agent  of  the  plaintiff 
for  ttiat  purpose.  Having  been  sent  by  mall, 
it  was  none  the  less  the  agency  of  the  plain- 
tiff than  If  a  messenger  had  been  selected. 
It  was  necessary  for  the  plaintiff,  la  order 
to  terminate  the  policies,  to  have  Ite  notice 
actually  reach  tbe  companies  or  their  rep- 
resentetives,  and  tbe  instrument  selected  for 
that  purpose  was  tbe  agent  of  tbe  plaintiff, 
not  of  the  defendant  If  tbe  plaintiff  lost 
control  of  the  letter  as  soon  as  It  was  mail- 
ed, that  fact  has  no  bearing  except  upon  the 
nature  of  Its  relation  to  the  agent  that  it 
empowered  to  deliver  the  package.  It  seems, 
however,  that  the  writer  of  a  letter  tnaj 
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withdraw  It  from  tlie  office  In  -which  It  is 
deposited,  or  from  the  office  to  which  It  Is 
sent  United  States  Postal  liSws  &  Regula- 
tions, pp.  631,  633.  If  the  letter  never  reach- 
ed the  com]>anleB,  they  would  not  have  been 
bound,  or,  If  it  had  reached  them,  after 
a  long  delay,  they  would  have  been  bound 
only  from  the  date  of  receipt  So  far  as 
the  delivery  of  such  a  letter  is  concerned,  the 
law  does  not  recognize  the  agency  of  the 
mall  as  of  any  higher  or  more  binding  char- 
acter than  that  of  an  express  company  or  a 
private  individual,  although  It  may  presume 
that  a  letter  duly  mailed  was  received  by  the 
person  to  whom  it  was  properly  addressed." 

In  State  v.  Insurance  Co.,  it  was  held  that 
delivery  of  a  letter  or  package  containing 
several  premiums  on  a  life  policy,  to  a  post 
office  or  carrier  within  this  state  addressed 
to  the  company  at  a  point  outside  of  the  state, 
did  not  constitute  delivery  or  payment  of 
such  renewal  premium  to  tiie  Insurance  com- 
pany within  the  state,  and  that  such  delivery 
and  payment  did  not  become  complete  and 
effective  until  actual  receipt  of  the  premiums 
by  the  company  at  Its  office,  and  that  the 
money  remained  In  the  meantime  at  the  risk 
of  the  sender. 

It  1b  insisted  that  the  contrary  rule  Is  laid 
down  In  the  following  authorities:  May  on 
Insurance,  vol.  2,  {  366a;  Bacon  on  Insur- 
ance, i  381;  Lotbrop  v.  Insurance  Co.,  2 
Allen  (Mass.)  82;  Survlck  v.  Valley  Mut  L. 
Ins.  Co.  (Va.)  23  S.  B.  223;  McKenna  t. 
Insurance  Co.,  73  Iowa,  453,  35  N.  W.  619; 
Bpsteln  V.  Mutual  Aid  &  Benev.  Ass'n,  28 
La.  Ann.  938;  McConnell  v.  Prov.  Sav.  L. 
Ins.  Co.,  92  Fed.  769,  34  C.  C  A.  663;  In- 
snrance  Co.  v.  Eggleston,  96  U.  S.  673,  24 
ly.  Ed.  841;  Insurance  Co.  v.  Doster,  106  U. 
S.  SO,  1  Sup.  Ct  18,  27  L.  Ed.  65;  Insurance 
Co.  V.  Hyde,  101  Tenn.  403,  48  S.  W.  968; 
Otis  T.  Payne,  86  Tenn.  663,  666,  8  S.  W. 
84& 

In  the  section  referred  to  In  May  on  In- 
surance, It  Is  said :  '^n  regard  to  the  effect 
of  a  habit  or  usage  of  sending  notice  of  the 
date  when  each  premium  becomes  due,  opin- 
ions differ.  On  the  one-  hand,  It  is  held 
that  where  from  the  course  of  dealing  be- 
tween the  parties  the  Insured  has  a  right 
to  believe  tliat  notice  will  be  given  to  him 
of  the  amount  due  and  the  time  it  Is  to 
be  paid,  the  company  cannot  in  the  absence 
of  such  notice,  set  up  the  failure  to  pay. 
Usage  makes  the  giving  of  notice  a  part  of 
the  contract  If,  where  there  Is  a  usage  to 
give  notice,  none  Is  sent  payment  of  the 
premium  within  a  reasonable  time  will  save 
forfeiture."  Further  along  in  the  same  sec- 
tion. It  Is  said:  "A  failure  of  notice  to  pay 
a  premium  to  reach  the  Insured  does  not 
prevent  the  avoidance  of  the  policy  if  the 
notice  was  properly  mailed  and  directed"— 
citing  liOthrop  v.  Greenfield  Stock  &  Mut 
F.  Ins.  Co.,  2  Allen  (Mass.)  82.  "So,  under 
the  Iowa  statute,  requiring  notice  to  be  given 
to  tbe  makers  of  premium  notas  when  they 


fall  due,  the  service  is  complete  on  mailing 
a  registered  letter,  or  at  least  when  it  should 
be  received  in  dne  course  of  mail"— citing 
McEenna  t.  State  Ins.  Co.,  73  Iowa,  463,  86 
N.  W.  619. 

In  liOthrop  t.  Greenfield,  etc.,  Ins.  Co., 
supra,  it  appeared  that  the  policy  which  con- 
trolled the  matter  contained  a  provision 
that :  "If  the  assured  should  neglect  for  the 
term  of  SO  days  to  pay  bis  premium  note, 
or  any  assessment  thereon,  when  requested 
to  do  so,  by  mall  or  otherwise,"  etc. 

In  McKenna  v.  State  Ins.  Co.,  the  court 
had  under  consideration  a  statute  which 
provided  that:  "Such  notice  may  be  serv- 
ed either  personally  or  by  registered  letter 
addressed  to  the  assured  at  his  post  office 
address  named  in  or  on  the  policy,"  etc. 

In  Survlck  v.  Valley,  etc., '  Ins.  Co.,  it 
appeared  tliat  the  by-laws  of  the  defendant 
company  provided  that  any  member  failing 
to  pay  his  pro  rata  assessment  within  30 
days  from  \iotiflcatIon  In  person,  "or  from 
date  of  mailing  same  to  his  address,"  should 
forfeit  etc.  The  decision  of  the  court  was 
placed  expressly  upon  the  provision  as  to 
mailing. 

So,  In  Epstein  v.  Mat  Aid  &  Ben.  L. 
Ins.  Ass'n,  the  decision  was  based  upon  the 
ground  that  the  policy  provided  that  the 
Insured  should  "be  notified  by  written  notice 
deposited  In  the  post  office  in  the  city  of 
New  Orleans,  addressed  to  such  address  as 
has  been  left  in  writing  at  the  office  of  the 
association  with  the  secretary." 

McConnell  v.  Prov.  Savings  L.  Ins.  Co. 
was  also  based  on  a  statute  providing  tor 
notice  by  mall. 

The  case  of  New  York  Life  Ins.  Co.  r. 
Eggleston  does  not  sustain  the  def^dant'a 
contention.  It  is  true  that  the  circuit  judge 
charged  the  Jury  that,  if  the  notice  was  mail- 
ed within  such  time  as  the  Insured  would  In 
due  course  of  mail  have  received  it  then  he 
should  be  held  to  have  received  It  This 
portion  of  the  charge,  howev»,  was  not 
drawn  in  question  or  considered  by  the 
Supreme  Court;  but  a  previous  portion  In- 
closed in  brackets  which  treated  of  the  cus- 
tom to  give  notice.  In  addition,  the  court 
at  the  close  of  the  opinion  adverted  in 
pointed  terms  to  the  fact  that  the  insured 
had  never  received  any  notice.  There  was 
evidence  that  notice  had  been  mailed,  and 
also  evidence  that  It  had  not  been  received. 
In  the  case  of  Phoenix  Mut  L.  Ins.  Co.  v. 
Doster,  there  is  some  language  In  the  opin- 
ion, used  in  an  incidental  way,  supporting 
the  defendant's  contention  here;  but  in  the 
later  case  of  Mut  Res.  Fund  Ass'n  v.  Ham- 
lin, supra,  the  same  justice  suggested  a  doubt 
of  the  correctness  of  that  view.  In  the 
following  language:  "Whether  the  clause  in 
the  certificate  of  bisurance  relating  to  notice 
means  anything  more  than  that  proof  of 
mailing  a  notice  according  to  the  defendant's 
nsual  coarse  of  business,  directed  to  the  in- 
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sared  at  the  post  office  address  as  appear- 
ing upon  Its  bookq,  made  a  prima  facie  case 
of  compliance  upon  its  part  wltti  the  terms 
of  the  contract,  leaving  the  insured  to  prove, 
in  order  to  prevent  a  forfeiture  of  his  mem- 
bership, that  the  notice  was  not  in  fact  re- 
ceived by  or  (or  him,  we  need  not  deter- 
mine." 

The  passage  cited  from  Bacon  on  Benefit 
Society  and  Life  Insurance  is  based  on  cases 
dealing  with  contracts  which  by  their  terms 
provided  that  notice  might  be  given  by 
mail. 

In  the  case  of  Insurance  Co.  v.  Hyde,  supra, 
it  is  true  the  charge  of  the  drcuit  judge 
contained  the  expression  that  the  assured 
was  not  bound  to  pay  "until  such  notice  was 
mailed" ;  but  no  point  was  made  upon  that 
feature  of  the  charge,  and  the  mind  of  this 
court  was  not  directed  at  all  to  the  subject, 
and  it  was  not  dealt  with  in  the  opinion. 
That  case  is  therefore  not  authority  for  de- 
fendant's contention. 

Nor  is  the  case  of  Otis  v.  Payne  applicable. 
In  that  case  the  court  had  under  examina- 
tion a  negotiation  conducted  by  mail.  Such 
a  case  stands  on  a  rule  difCereat  from  the  one 
we  now  have  before  us.  1  Page  on  Con- 
tracts, I  52.  And  see  Pennsylvania  Lumber- 
man's Mut  F.  Ins.  Co.  v.  Meyer,  126  Fed. 
352,  61  C.  C.  A.  264.  Here  we  have  not  a 
negotiation,  but  a  claim  that  a  right  already 
acquired  was  forfeited  by  miscarriage  of  the 
mail ;  that  the  mere  posting  of  a  letter  prop- 
erly stamped  and  addressed  should  be  treated 
as  notice  and  a  valuable  right  thereby  defeat- 
ed, although  such  letter  never  reached  its 
destination,  no  Information  was  conveyed 
by  It,  and  it  In  no  sense  performed  the  pur- 
pose it  was  designed  to  perform. 

Before  such  a  conclusion  can  be  properly 
reached,  it  seems  to  us  there  should  be  direct 
statutory  provisions  requiring  it,  or  the  clear 
terms  of  a  contract 

The  purpose  of  a  letter  Is  to  give  infor- 
mation. If  it  never  reaches  its  destination, 
it  fails  of  its  purpose.  To  say  that  never- 
theless it  must  be  held  to  have  accomplished 
the  purpose  could  only  be  justified,  as  we 
have  said,  by  the  terms  of  a  statute  or  of  an 
express  contract  authorizing  such  result 
In  the  absence  of  these,  It  would  not  be  rea- 
sonable to  infer  that  a  man  would  agree  that 
his  ignorance  of  a  fact  should  fix  him  with 
all  of  the  consequences  of  knowledge. 

It  Is  said  in  the  present  case  that  the  cus- 
tom had  been  to  give  notice  by  mall,  and 
that,  when  a  letter  was  properly  posted,  all 
of  the  requisites  of  the  custom  were  complied 
with.  This  is  not  a  soimd  view.  All  of 
the  previous  letters  had  reached  their  desti- 
nation, and  had  conveyed  the  Information 
they  were  designed  to  convey.  The  custom 
was  not  merely  to  mail,  but  to  give  notice 
by  mail,  to  actually  convey  the  information 
intended  to  be  delivered  by  that  means. 

We  see  no  hardship  to  the  Insurer  In  this 


view  of  the  matter.  It  is  surely  not  admis- 
sible to  suppose  that  any  insurance  company 
is  alert  for  occasions  to  declare  forfeitures 
and  thereby  to  keep  moneys  for  which  no 
equivalent  has  been  rendered.  The  company 
is  entitled  to  prompt  payment  of  premiums. 
It  is  only  by  such  payments  that  its  business 
can  be  carried  on.  The  power  to  declare  for- 
feitures for  nonpayment  Is  given  to  effectu- 
ate this  purpose.  But  it  Is  a  perversion  of 
the  pnriMse  when  forfeitures  are  in  them- 
selves made  an  object  or  end  to  t>e  attained. 
Therefore  the  courts  have  always  seized 
upon  every  reasonable  circumstance  present- 
ed In  a  case  to  prevent  the  taking  effect  of  a 
forfeiture.  In  the  case  of  a  miscarriage  of 
the  mail,  the  insured  performs  his  duty 
If,  upon  subsequently  receiving  notice,  he 
promptly  complies  by  paying  the  premium 
due.  Grant  v.  Alabama  Gold  U  Ins.  Co.,  76 
Ga.  683.  The  complainants  in  the  present 
case  did  so  comply  and  thereby  saved  the 
forfeiture. 

2.  Aside  from  the  question  just  consider 
ed,  and  passing  without  special  remark  the 
peculiarity  of  the  policy.  In  that  It  places 
the  provision  for  forfeiture  for  nonpayment 
of  premiums  under  the  misleading  head  of 
"nonforfeitures,"  we  are  of  opinion  that  un- 
der a  proper  construction  of  the  policy  con- 
sidered In  connection  with  the  language  of 
the  notes  and  the  correspondence  at  the 
time,  It  was  intended  that  the  rights  of  the 
parties  should  be  measured  by  the  provision 
emlKtdled  In  the  notes,  the  last  sentence  of 
which  contained  a  summation  of  the  agree- 
ment of  the  parties  under  the  new  phase  it 
had  assumed.  A  portion  of  the  premium  Iiad 
l>een  paid  in  cash,  and  notes  executed  for 
the  residue,  which  were  enforceable  by  the 
company.  This  clause  reads :  "This  note  is 
given  said  company  upon  this  express  under- 
standing or  agreement  that  for  any  loss 
occurring  by  death  after  this  note  is  due 
and  remains  unpaid,  then  said  company  shall 
not  be  liable."  The  effect  of  this  was  that, 
if  the  complainants  permitted  this  note  to 
go  to  maturity  and  remain  thereafter  unpaid, 
they  took  the  risk  of  the  death  of  the  in- 
sured, Bowen,  thereafter  and  pending  such 
default  The  rights  of  the  parties  were 
reciprocal.  The  defendant  had  the  right  to 
collect  and  thus  restore  the  insurance,  and 
the  complainants  the  right  to  pay,  with  the 
same  result  But  In  the  meantime  the  ad- 
vantage was  with  the  company  In  one  as- 
pect, since.  If  Bowen  had  died  while  the 
note  still  remained  unpaid,  the  Insurance 
would  have  been  lost 

The  foregoing  seems  the  most  reasonable 
construction,  since  under  no  other  can  full 
effect  be  given  to  the  words,  "and  remains 
unpaid." 

Even  if  we  did  not  deem  this  construction 
the  best,  still,  if  a  reasonable  one,  we  should 
feel  bound  to  adopt  it,  when  considering 
whether  a  forfeiture  should  be  allowed, 
since,  when  dealing  purely  with  the  question 
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of  forfeiture,  "the  rule  Is  that  If  policies 
of  Insnrance  contain  inconsietent  provisions, 
or  are  so  framed  as  to  he  fairly  open  to 
construction,  that  view  should  be  adopted, 
If  possible,  which  will  sustain  rather  than 
forfeit  the  contract"  McMaster  v.  N.  X.  lu 
Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct  10,  46 
li.  Bd.  64.  And  sec  Insurance  Co.  t.  Dob- 
bins, 114  Tenn.  233,  234,  86  S.  W.  383; 
Schmidt  V.  Oerman  Mut  Ins.  Co.  (Ind.  App.) 
30  N.  E.  939;  Burkhard  v.  Trayelers'  Ins. 
Co.,  102  Pa.  262,  48  Am.  Rep.  205. 

For  cases  construing  fairly  similar  clauses, 
substantially  as  herein  construed,  see  Equi- 
table Ins.  Co.  T.  Harvey,  98  Tenn.  636,  639, 
40  8.  W.  1092;  WlUiamB  t.  Albany  City 
Ins.  Co.,  19  Mich.  451.  2  Am.  Rep.  95 ;  Hook- 
er V.  Cont  Ins.  Co.  (Xeb.)  9«  N.  W.  663; 
Houston  T.  Farmers'  &  Merchants'  Ins.  Co., 
64  Neb.  138,  89  N.  W.  635;  Robinson  t. 
Insurance  Co.,  76  Mich.  641,  43  N.  W.  647, 
6  L.  R.  A.  95;  Hummel  &  Company's  Ap- 
peal, 78  Pa.  320;  Matthews  t.  Insurance  Co., 
40  Ohio  St  135;  McEvoy  v.  Mich.  Mut  L. 
Ins.  Co.,  2  Ohio  Clr.  Dec.  329,  3  Ohio  Cir. 
Ct  Rep.  669;  East  Texas  F.  Ins.  Co.  v. 
Perkey,  5  Tex.  Civ.  App.  698,  24  S.  W.  1080. 
And  see  Am.  Ins.  Co.  v.  KUnk,  65  Mo.  78. 

Ressler  v.  Insurance  Co.,  110  Tenn.  411, 
75  S.  W.  735,  is  not  In  conflict  with  what 
we    have    herein   decided. 

No  loss  occurred  by  the  death  of  Bowen, 
while  the  note  was  in  default  That  event 
did  not  occur  until  a  considerable  time  after 
complainants  had  made  a  full  tender  of  the 
amount  due  upon  the  notes.  Hence  there 
was  no  forfeiture. 

It  results  that  the  decree  of  the  chancellor 
denying  complainants  relief  was  erroneous, 
.ind  must  be  reversed,  and  judgment  must 
be  rendered  here  for  the  amount  of  the 
policy  and  interest 

Tbe  points  decided  being  decisive  of  the 
case,  we  need  not  consider  the  other  points 
raised  by  the  facts  set  forth  In  the  state- 
ment and  argued  in  the  briefs  of  counseL 

We  do  not  think  this  Is  a  proper  case  for 
tbe  Imposition  of  the  statutory  penalty  upon 
insnrance  companies  for  tbe  Interposition 
of  frlTOIons  defenses. 


TRAYLOR  V.   STATE. 
(Snpreme  Court  of  Arkansas.    .Inly  23,  1906.) 
1  Homicide  —  Mttbdeb  —  Evidence  —  Sotfi- 

CIBRCT. 

On  a  prosecution  for  murder  evidence  con- 
sidered, and  held  sufficient  to  sustain  a  con- 
viction of  mnrder.  In  the  second  degree. 
2.  Same— Punishment. 

Where,  on  a  prosecution  for  mnrder,  the 
evidence  was  safiicient  to  sastain  a  conviction 
of  mnrder  in  the  second  de^ee  bnt  it  appeared 
that  at  the  time  of  the  crime  the  parties  had 
been  drinking  and  that  the  fatal  altercation 
was  bronght  on  in  an  effort  on  the  part  of 
defendant  to  get  decedent  who  was  intoxicated 
and  boi<iterou8.  to  go  home,  and  the  testimony 
of  defendant  and  other  eyewitnesses  tended  to 


show  that  defendant  was  not  the  aggressor, 
a  sentence  of  15  years  In  the  penitentiary 
was  excessive  by   10  years. 

[Ed.  Note. — For  cases  In  point,  aaa  vol.  26, 
Cent  Dig.  Homicide,  |  73L] 

Hill,  O.  J.,  dissenting  In  part 

Appeal  from  Circuit  Court,  White  County; 
H.  N.  Hutton,  Judge. 

Jim  Traylor  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Modified 
and  affirmed. 

Appellant  killed  a  man  named  Thompson 
on  the  9th  of  September,  1905,  in  White 
county.  Ark.  At  the  January  term  of  tbe 
circuit  court  be  was  Indicted  for  this  kill- 
ing, the  Indictment  charging  him  in  apt 
words  of  the  crime  of  murder  in  the  first 
degree.  He  was  tried  and  convicted  of  mur- 
der in  the  second  degree  and  sentenced  to 
16  years  in  the  penitentiary.  He  filed  the 
following  motion  for  new  trial:  "(2)  Be- 
cause tbe  verdict  is  against  the  law  and  the 
evidence  in  this  cause.  (3)  Because  the  ju- 
ry In  this  cause  was  allowed  to  separate 
without  and  in  violation  of,  the  orders  of 
this  court,  after  being  Impaneled  and  sworn. 
(4)  Because,  while  the  Jury  was  being  Im- 
paneled, six  members  went  out  of  the  court- 
room without  an  office  in  charge,  in  violation 
of  the  law.  (6)  Because  the  court  erred  in 
refusing  to  permit  the  defendant  to  Intro- 
duce as  evidence  the  warrants  Issued  by  the 
clerk  of  this  court,  with  the  Indorsements 
thereon,  against  Frank  Traylor  and  Will 
Booth,  charged  with  the  same  Identical  of- 
fense as  charged  against  tliis  defendant 
(6)  Because  Bradley  Humphreys,  a  member 
of  the  jury,  was  not  a  resident  citizen  of  the 
state  of  Arkansas  for  one  year  before  he 
was  selected."  This  motion  was  overmled 
January  29,  1906.  The  appellant  was  given 
80  days  In  which  to  file  his  bill  of  excep- 
tions, and  in  due  time  presented  same  to 
tbe  circuit  judge,  which  was  signed  by  him, 
and  this  appeal  duly  prosecuted. 

O.  W.  Bruce,  for  appellant  Robt  L. 
Rogers,  Atty.  Oen.,  and  O.  W.  Hendricks,  for 
the  State. 

WOOD,  J.  (after  stating  the  facts).  Pass 
Ing  over  details,  the  facts  show  that  Thomp- 
son and  appellant  were  neighbors  living 
a  short  distance  from  the  town  of  El  Paso, 
In  White  county.  On  the  evening  of  the 
fatal  fight,  Thompson  and  the  Traylor  broth- 
ers, Jim  and  Frank,  and  a  man  by  tbe  name 
of  Booth,  were  in  El  Paso.  There  was  a 
traveling  man  in  town  giving  whisky  "to 
the  boys."  Thompson,  when  in  liquor,  was 
a  "turbulent"  citizen.  He  was  drinking  con- 
siderably, and  it  was  feared  he  would  get 
very  drunk.  The  appellant  and  his  brother 
and  one  Booth  at  the  request  of  one  of  the 
merchants  of  the  place  bad  attempted  to 
get  Thompson  out  of  tovra  before  he  got  too 
drunk.  Thompson  was  put  in  his  wagon 
and  appellant  and  another  were  in  a  buggy. 


Digitized  by  VjOOQIC 


€06 


96  SOUTHWESTERN  BBPORTEB. 


(AA. 


They  started  out  ahead  of  Thompson  to- 
wards bis  home  and  he  waa  to  follow  them 
In  his  wagon.  When  th^  were  some  dis- 
tance from  EI  Paso  appellant  and  his  com- 
panion attempted  to  evade  Thompson,  think- 
ing they  could  return  to  town,  as  they  de- 
sired to  do  so,  and  that  Thompson  would  go 
on  home.  But  Thompson  saw  them,  and  fo> 
lowed  them  back  to  town.  Later  they  start- 
«d  again  to  take  blm  home;  This  time  ap- 
pellant drove  Thompson's  wagon  and  went 
In  front,  while  Thompson,  Frank  Traylor 
and  Booth  followed  In  a  buggy.  On  the 
road  as  they  were  passing  a  certain  house 
Thompson  wanted  to  stop,  and  got  out  of 
the  buggy.  Booth  got  out  of  the  buggy  to 
keep  him  from  stopping  at  the  house,  and 
Frank  Traylor  went  on  in  the  buggy  till  he 
overtook  appellant  Appellant  began  to  up- 
braid Frank  for  letting  Thompson  get  out 
and  be  and  appellant  had  a  fight  during 
which  the  horse  ran  off  with  the  buggy. 
Soon  Thompson  and  Booth  overtook  them. 
The  Traylor  boys  and  Booth  went  to  hunt 
the  horse  and  buggy  and  when  they  returned 
they  again  tried  to  persuade  Thompson  to 
go  on  home.  He  was  very  boisterous.  Ap- 
pellant proposed  to  go  back  and  get  in  his 
wagon,  and  drive  for  him,  but  Thompson  ob- 
jected. Appellant  and  Thompson  got  Into 
a  dispute  about  this,  appellant  trying  to  pre- 
vail upon  Thompson  to  go  home,  while 
Thompson  objected  and  wanted  to  return 
to  town.  According  to  appellant's  testimony 
be  told  Thompson  he  should  not  go  back. 
He  says  he  feared  Thompson  would  be  ar- 
rested if  he  returned,  and  he  tried  to  dis- 
suade him.  Thompson  cursed  him  and  said 
he  would  kill  him,  be  thought  he  did  not 
mean  It  at  first,  but  he  grabbed  appellant 
In  the  collar,  and  appellant  tried  to  get  his 
hand  loose.  Thompson  was  striking  at  him, 
and  appellant  discovered  that  he  was  cutting 
at  him.  Not  being  able  to  get  loose  from 
Thompson  appellant  took  out  his  knife  and 
tried  to  cut  Thompson  loose  to  keep  him 
from  cutting  appellant  Frank  Traylor  and 
Booth,  who  It  seems  had  started  back  to 
town  beard  appellant  and  Thompson  in  a 
fuss.  Frank  Traylor  heard  Thompson  call 
appellant  a  liar  and  asked  Booth  to  hasten 
back  to  where  they  were,  and  be  went  back 
also.  Booth  preceded  him  and  found  appel- 
lant and  Thompson  cutting  at  each  other. 
He  got  between  them,  and  separated  them. 
Thompson  had  bis  knife  out  and  refused  up- 
on request  to  give  it  up.  He  was  very  bad- 
ly cut,  and  Frank  Traylor  upon  discovering 
tiliat,  according  to  his  statement  took  Thomp- 
son in  the  buggy,  and  carried  him  to  a 
neighbor's  house,  and  went  for  the  doctor. 
The  defendant  went  on  home  and  next  day 
surrendered  himself.  Thompson  had  several 
mortal  wounds,  one  wound  severed  the  Jugu- 
lar vein.  These  are  abqut  the  facts  as  detall- 
■ed  by  the  eyewitnesses.  Thompson,  when 
asked  who  cut  him,  said  "Jim  Traylor." 


One  witness  heard  appellant  say  at  EI  Paso 
that  evening  that  If  Thompson  fooled  with 
him  (appellant)  he  would  down  him  and 
stamp  him.  There  was  also  evidence  to  the 
effect  that  in  the  spring  or  summer  before 
the  killing,  the  father  of  the  Traylor  boys 
had  caused  Thompson  to  be  arrested  for 
using  abusive  language  about  him,  Traylor. 
Thompson  submitted  the  case,  and  was  fined. 
But  appellant  testified  that  he  and  Thomp- 
son had  never  had  any  111  will  toward  each 
other,  that  they  had  always  been  on  friendly 
terms.  The  eyewitnesses  testified  that  neith- 
er of  the  combatants  got  down  on  the  ground. 
But  one  witness,  the  magistrate  who  con- 
ducted the  examining  trial  testified  that  he, 
next  morning  after  the  difficulty  occurred, 
examined  the  pla£e,  and  saw  a  mud  hole 
around  which  there  appeared  to  have  been 
a  considerable  scuffle.  He  saw  the  prints 
of  a  man's  hands  and  knees  In  the  mud  and 
it  looked  like  a  man  bad  been  down  on  his 
side  or  back.  There  was  a  pool  of  blood 
and  a  print  of  where  something  had  been 
lying  on  the  groimd.  It  was  shown  that 
about  one  month  before  the  killing  Frank 
Traylor  speaking  of  Sutton  Thompson  on  one 
occasion  coming  from  a  meeting  of  the 
Farmers'  Union  bad  said:  "Damn  him  be 
ought  to  be  expelled."  It  was  shown  that 
Frank  Traylor  and  Booth  were  arrested 
also  for  the  offense,  but  were  released  at 
the  examining  trial.  Thompson's  knife  was 
taken  from  his  pants  pocket  next  day  closed 
and  with  no  blood  on  it  Appellant  testi- 
fied that  Thompson  cut  tbe  fingers  of  one 
of  his  hands.  We.  are  unwilling  from  these 
facts,  to  disturb  tbe  verdict  of  the  jury  as 
to  the  degree  of  homicide.  It  cannot  be 
said  that  the  verdict  for  murder  In.  the 
second  degree  Is  wholly  without  evidence  to 
sustain  It  But  the  majority  of  us  are  of 
the  opinion  that  the  punishment  assessed 
is  entirely  too  severe.  The  parties  were  all 
drinking  and  It  is  evident  that  the  fatal 
fight  was  brought  on  In  an  effort  on  the  part 
of  appellant  to  get  Thompson,  who  waa 
under  tbe  Influence  of  liquor  and  boisterous, 
to  go  home.  If  the  testimony  of  appellant 
and  tbe  other  eyewitnesses  be  true,  appel- 
lant was  not  tbe  aggressor,  but  really  acted 
In  self-defense,  or  If  not,  at  the  most,  his 
crime  was  only  that  of  voluntary  manslaught- 
er. But  In  view  of  conflict  in  the  testimcMiy 
of  these  witnesses,  with  what  appeared  to 
other  witnesses  to  l>e  the  physical  appear- 
ances at  the  place  of  the  fatal  rencounter, 
and  In  view  of  the  ill  feeling  indicated  by 
appellant  In  his  remarks  about  Thompson 
at  El  Paso  that  afternoon,  and  in  view  of 
tbe  fact  that  Thompson  seemed  to  be  much 
more  under  the  Influence  of  liquor  than  ap- 
pellant, and  in  view  of  tbe  fact  that  appel- 
lant cut  Thompson  so  severely  with  a  deadly 
weapon,  we  cannot  say  that  there  was  no 
evidence  to  support  the  jury's  verdict  on 
the  question  of  malice.    But  while  this  Is 
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true,  the  Jnry  shoold  certainly  have  con- 
sidered tbe  circumstances  which  led  np  to 
the  fatal  fight,  and  hare  given  appellant 
the  benefit  of  the  Insulting  language  and 
other  conduct  used  by  Thompson  toward  him, 
■at  least  In  mitigation  of  his  punishment 
This,  It  aeema  to  a  majority  of  us,  they  have 
not  done.  The  affidavits  In  the  record,  and 
which  appear  to  be  In  tbe  bill  of  exceptions, 
show  upon  their  face  that  they  were  taken 
long  after  the  court  had  passed  upon  the 
motion  for  new  triaL  This  motion  was  pass- 
ed upon  the  29th  of  January,  and  the  af- 
fidavits show  that  they  were  taken  on  the 
13th,  ISth,  and  20th  of  February.  There 
Is  no  statement  In  the  bill  of  exceptions 
flhowlng  that  the  parties  were  heard  before 
the  court  passed  upon  the  motion,  and  that 
time  was  given  to  reduce  the  testimony  to 
tne  form  of  affidavits.  There  Is  no  explana- 
tion of  how  these  affidavits,  which  appear 
to  have  been  made  long  after  the  motion 
for  new  trial  was  overruled,  found  their 
way  Into  the  bill  of  exceptions.  But  we  can- 
not consider  affidavits  as  proof  of  facts  al- 


leged to  have  taken  place  before  the  trial 
court,  which  show  upon  their  face  that 
tbey  were  not  brought  before  such  court  for 
its  consideration,  and  could  not  have  been. 
Aside  from  these  affidavits  there  is  nothing 
In  the  record  to  support  appellant's  third, 
fourth,  and  sixth  grounds  of  tbe  motion  for 
new  trial.  No  error  is  presented  In  the 
court's  charge. 

The  judgment  of  the  circuit  court  is  modi- 
fied by  reducing  appellant's  sentence  to  five 
years  tn  the  state  penitentiary,  and  as  thus 
modified  is  affirmed. 

Eniil^  C  J.  I  dissent  from  a  reduction 
of  the  punishment  fixed  by  the  jury.  The 
court  finds  the  conviction  of  murder  in  the 
second  degree  was  without  error,  and  I 
think  should  be  sustained  in  toto.  There 
is  nothing  more  peculiarly  within  the  prov- 
ince of  the  jury  than  the  amount  of  punish- 
ment meted  out  to  a  defendant,  and  I  can 
see  nothing  in  this  case  calling  for  a  re- 
versal of  their  judgment  as  to  the  enormity 
of  tbe  crime. 


Digitized  by 


Google 


508 


06  SOUTHW&STBRN  REPORTEB. 


(Ky. 


DAT  ▼.  COMMONWEALTH. 

(Oonrt   of    Appeals    of    Kentucky.      Sept    28, 
1906.) 

1.  iRToxicATiNO    LiquoRS  —  LocAi.    Oftior 

liAW— VIOI.ATION— BVIDBROK— SUTFICIEHCY. 

On  a  trial  for  Tiolating  the  local  option 
law,  evidence  held  to  support  a  conviction. 

2.  Cbimirai,  IjAW  — PnnisHicKRT  — Instbuo- 

TIONB. 

An  instruction,  on  a  trial  for  violating  the 
local  option  law,  requiring  the  Jury  to  believe 
that  accused  would  fail  to  pay  or  replevy  the 
fine  imposed  by  them  before  they  could  adjudge 
that  he  be  placed  at  hard  labor  at  the  rate  of 
one  day  for  each  one  dollar  of  the  fine  and 
cost,  was  favorable  to  accused. 

Appeal  from  Glrcnlt  Court,  Leslie  County. 
"Not  to  be  officially  reported." 
L  S.  M.  Day  yras  convicted  of  violating  the 
local  option  law,  and  be  appeals.    Affirmed. 

John  Ii.  Dixon,  for  appellant  N.  B.  Hays 
and  Chas.  H.  Morris,  for  the  Commonwealth. 

LAS8ING,  J.  I.  S.  M.  Day  was  Indicted 
In  the  Leslie  circuit  court  for  selling  spirit- 
uous, Tlnous,  and  malt  liquors  in  quantities 
of  less  than  five  gallons,  in  violation  of  the 
local  option  law  in  force  In  said  county.  He 
entered  a  plea  of  not  guilty,  and  was  tried 
by  a  Jury,  who  returned  the  following  ver- 
diet:  "We,  the  Jury,  agree  and  find  the  de- 
fendant guilty,  and  fix  his  fine'  at  $60,  and 
If  he  fails  to  pay  or  replevy  he  shall  be  pla- 
ced at  hard  labor  one  day  for  each  one  dol- 
lar of  the  fine  and  cost"  Upon  this  verdict 
Judgment  was  entered. 

Upon  the  trial  of  this  case,  the  common- 
wealth Introduced  a  witness,  James  A.  Ver- 
non, who  testified  that  within  12  months  next 
before  the  date  of  the  Indictment  he  had 
bought  a  bottle  of  whisky  from  appellant  in 
Leslie  county,  and  paid  him  for  it;  that  "I 
hauled  a  load  of  lumber  over  to  bis  (Day's) 
place,  and  near  there  I  met  Day  above  the 
house,  went  down  to  his  house,  gave  him  a 
check  for  $10,  and  be  gave  me  his  check  for 
(8  or  $9  and  a  bottle  of  whisky."  Testifying 
In  his  own  behalf.  Day  denied  every  state- 
ment made  by  the  witness  Vernon,  and  Intro- 
duced the  witness  Jack  Wilson,  who  testified 
that  the  character  of  the  witness  Vernon  was 
bad.  This  same  witness  on  cross-examina- 
tion testified  that  the  character  of  appellant 
Day  was  bad.  This  was  all  the  testimony 
introduced.  The  appellant  relies  upon  two 
grounds  for  a  reversal:  First,  that  the  ver- 
dict of  the  Jury  and  the  Judgment  of  the 
court  are  not  sustained  by  sufficient  evidence; 
and,  second,  that  the  court  erred  in  instruct- 
ing the  Jury.  The  appellant  does  not  state, 
either  In  his  motion  and  grounds  for  new 
trial,  or  in  his  brief,  wherein  the  instructions 
given  by  tlie  trial  court  are  faulty,  but  leaves 
it  to  this  court  to  discover  the  error,  If  any 
there  was.  The  Instructions  complained  of 
are  as  follows:  "(1)  If  yon  shall  believe  from 
the  evidence,  beyond  a  reasonable  donbt  that 
the  defendant  I.  S.  M.  Day,  in  this  county 
and  within  one  year  next  before  the  finding 
of  the  Indictment  herein,  sold  directly  or  in- 


directly, to  the  witness  James  A.  Vernon 
spiritous,  vinous,  or  malt  liquors,  in  a  quan- 
tity less  than  five  gallons  at  the  time  men- 
tioned by  the  witness,  then  you  ought  to  find 
the  defendant  guilty  as  charged  In  the  in- 
dictment herein  and  fix  his  punishment  at  a 
fine  of  not  less  than  $60  nor  more  than  $100, 
or  at  imprisonment  in  the  county  Jail  not 
less  than  10  nor  more  than  40  days,  or  you 
may  both  so  fine  and  Imprison  the  defendant 
within  the  above  limits,  at  yotir  discretion, 
according  to  the  proof.  And  if  yon  shall  lie- 
lleve  from  the  evidence  that  he  will  fail  to 
pay  or  replevy  said  fine,  yon  may,  at  your 
discretion,  say  that  he  be  placed  at  hard  labor 
on  some  public  road  or  street  In  the  connty 
at  the  rate  of  one  day  for  each  one  dollar  of 
the  fine  and  cost  and  likewise  for  the  impris- 
onment if  any.  (2)  Or,  if  yon  shall  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  was  engaged  in  the  sale 
of  liquor  at  the  place  mentioned  in  evidence, 
and  entered  into  any  scheme,  plan,  device, 
arrangement  or  subterfuge  in  evasion  of  tl>e 
local  option  law,  whereby  he  sold  or  trans- 
ferred to  the  witness  liqnor  mentioned  in 
the  evidence  for  the  pay  or  as  agent  for  an- 
other, who  received  the  pay,  within  12  mmtha 
before  the  date  of  the  Indictment  then  you 
ought  to  find  him  guilty  and  fix  his  punish- 
ment as  provided  In  Instruction  No.  1  above." 

There  was  abundant  proof  to  sustain  the 
finding  of  the  Jury  and  the  Judgment  of  the 
court,  if  the  Jury  believed  the  statement  of 
the  witness  Vernon,  who  stated  he  l>ought 
the  whisky  of  appellant  Day,  to  be  true,  and 
dlBt>elIeved  the  statement  of  the  appellant 
Day,  who  denied  making  the  sale.  These 
witnesses  fiatly  contradicted  each  other.  It 
was  for  the  Jury  to  say  which  told  the  troth. 
They  decided  that  the  witness  Vernon  did, 
and  the  trial  Judge  approved  their  finding. 

The  instructions  g^Iven  by  the  court  are  as 
favorable  to  appellant  as  he  could  have  ask- 
ed, and  more  so  than  he  was  entitled  to  have. 
Inasmuch  as  the  first  Instruction  required 
that  the  Jury  should  believe  that  appellant 
would  fall  to  pay  or  replevy  any  fine  they 
ml(^t  assess  against  him  before  they  could 
Impose  the  hard-labor  smtence. 

There  were  no  errors  prejndlclal  to  the 
rights  of  appellant,  and  the  Judgment  Is 
therefore  afitoned. 


DAT    ▼.   COMMONWEALTH, 
(Coort  of  Appeals  of  Kentucky.    Sept  28,  1906.) 

1.  Criminai.   Law— Rkvmw— Objbctiohb   ro 

JUBT— NECESSITT. 

Where,  at  the  time  of  the  formation  of 
the  jury  in  a  criminal  case,  accused  made  no 
objection  on  the  ground  that  the  jurors  had 
heard  the  argument  of  the  prosecuting  attor- 
ney in  a  similar  case  against  accused,  the  ob- 
jection would  not  be  considered  on  appeal. 

2.  Sake— Abouhent  or  Pbosecutiiio  Attor- 

KET— EXCBPTIOHS— NECESSFTT. 

Where  no  exception  was  taken  to  the  statft- 
ments  of  the  prosecuting  attorney  in  the  pres- 
ence  of   the  Jury   during   the   progress   of   a 


Digitized  by  VjOOQIC 


Ky.) 


DAY  T.  COMMONWEALTH. 


609 


crliniiuil   trial,   the  making  of  the  statements 
was  no  ground  for  reversaL 

[Ed.  Note. — For  cases  in  point,  see  toL  IB, 
Cent  Dig.  Criminal  Law,  (  2666.] 

8.   SaIO— IN8IBU0TI0RB— ASBEBSICEirT  OT  PUN- 
UHXXRT. 

An  instmction  that,  if  the  jury  believe 
that  accused  will  fail  to  pay  or  replevy  any 
fine  which  may  be  assessed  against  him,  they 
may  say  in  their  verdict  that  he  be  placed  at 
hard  labor,  one  day  for  each  one  dollar  of  the 
fine  and  cost,  is  more  favorable  to  accused  than 
it   should    have   been. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.   Dig.   Criminal   Law,   H   1928-1934.] 

Appeal  from  Circuit  Court,  Leslie  County. 
"Not  to  be  ofBdally  reported." 
I.  8.  M.  Day  was  convicted  of  violating 
the  local  option  law,  and  he  api>eal8.     Af- 
firmed. 

Jno.  U  Dixon,  for  ai^ellant  N.  B.  Hays 
and  C.  H.  Morris,  for  the  Commonwealth. 

LASSINO,  J.  The  appellant  was  indicted 
In  the  Leslie  circuit  court  for  the  sale  of 
spirituous,  vinous  and  malt  liquors,  and 
mixtures  thereof.  In  quantities  of  less  than 
live  gallons.  In  said  county,  "Tn  notation 
of  the  provisions  of  an  act  of  the  General 
Assembly  of  the  commonwealth  of  Kentucky 
to  prohibit  the  sale  of  Intoxicating,  spir- 
ituous, vinous  and  malt  liquors,  and  mix- 
tures thereof.  In  quantities  less  than  twenty 
gallons,  in  the  counties  of  Bell,  Harlan, 
Leslie  and  Perry,  approved  February  9, 
1884  [1  Acts  1883-84,  p.  214,  c.  186];  and 
in  vlolatkn  of  the  provisions  of  an  act  ap- 
proved March  10,  1894  [Acts  1894,  p.  123, 
c:  62],  and  in  violation  of  the  provisions 
of  am  act  approved  March  11,  1902  [Acts 
1902,  p.  41,  c.  14];  said  acts  being  and  con- 
taining the  local  option  law  in  the  terri- 
tory aforesaid,  and  known  and  designated 
as  such;  and  the  said  acts  were  In  full 
force  and  ^ect  in  Leslie  county,  the  place 
of  said  sales,  at  the  time  It  was  made." 
To  this  indictment,  the  defendant  appeared 
in  opai  court,  and  entered  his  plea  of  not 
guilty.  On  the  trial  the  commonwealth  in- 
troduced a  witness.  Speed  Spurlock,  who 
testified  that  within  one  year  before  the 
finding  of  said  indictment  be  bought  from 
appellant  one  quart  of  liquor  in  Leslie  coun- 
ty, and  paid  him  80  cents  therefor;  that 
tile  purchase  was  made  at  the  storeroom 
of  appellant;  that  the  Uquor  was  poured 
out  of  a  large  sized  Jug.  The  same  facts 
were  testified  to,  substantially,  by  Charlie 
Spurlock,  the  father  of  Speed  Spurlock. 
The  appellant  In  his  own  behalf  testified 
that  on  the  occasion  named  by  the  common- 
wealth's witnesses  he  was  very  drunk,  and 
bad  no  recollection  whatever  as  to  letting 
them  have  any  whisky  at  all.  And  this  was 
all  the  testimony  introduced.  The  court 
thereupon  Instructed  the  Jury  as  follows: 
"Gentlemen  of  the  Jury:  If  you  shall  be- 
lieve from  the  evidence,  beyond  a  reason- 
able doubt  that  the  defendant,  I.  S.  M.  Day, 
In  this  county,  and  within  12  months  next 


before  the  finding  of  the  indictment  herein, 
willfully  sold,  directly  or  Indirectly,  to  the 
witnesses  Speed  Spurlock  and  Charlie  Spur- 
lock, or  either  of  them,  at  the  time  mentioned 
by  both  of  them,  any  spirituous,  vinous,  or 
malt  liquors.  In  quantities  less  than  five 
gallons,  at  that  time,  then  yon  ought  to 
find  the  defendant  guilty,  and  fix  his  pim- 
ishment  at  a  fine  not  less  than  $60  nor  more 
than  $100,  or  an  Imprisonment  In  the  coun- 
ty Jail  for  a  period  of  not  less  than  10  nor 
more  than  40  days,  or  you  may  both  so 
fine  and  Imprison  him  within  the  above 
limits,  at  your  discretion,  according  to  the 
proof.  (2)  If  you  shall  believe  from  the 
evidence  he  will  fall  to  pay  or  replevy  any 
fine  which  you  may  assess  against  him, 
you  may  say  in  your  verdict  that  be  be 
placed  at  hard  labor,  one  day  for  each  one 
dollar  of  the  fine  and  imprisonment  and 
cost  (8)  If  you  shall  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
liquor  mentioned  In  evidence  was  trans- 
ferred to  the  witness  at  the  time  mentioned 
In  evidence,  within  12  months  next  before  the 
finding  of  the  Indictment  herein,  by  the  de- 
fendant, through  and  by  any  scheme,  plan, 
device,  arrangement,  or  subterfuge  whatever, 
for  the  purpose  of  evading  the  local  option 
laws  In  force  in  this  county,  and  In  that 
way  he  did  receive  the  pay,  or  the  promise 
to  pay,  therefor,  then  yon  ought  to  find  him 
guilty  under  Instruction  No.  1,  as  for  an  In- 
direct sale.  (4)  If  you  shall  have  a  reason- 
able doubt  from  the  evidence  of  the  defend- 
ant having  been  proven  guilty,  you  ought  to 
find  him  not  guilty."  Appellant  excepted 
to  each  of  the  instructions  given.  The  Jury 
found  appellant  guilty,  and  fixed  his  fine 
at  $100,  with  40  days'  Imprisonment,  "and, 
If  be  fail  to  pay  or  replevy,  he  shall  be 
placed  at  hard  labor  one  day  for  each  one 
dollar  of  the  fine.  Imprisonment,  and  cost" 
Judgment  was  entered  upon  this  verdict 
and  from  this  Judgment  defendant  appeals. 
In  his  motion  and  grounds  for  new  trial, 
the  appellant  complains  that  the  Jtiry  which 
tried  his  case  was  permitted  to  alt  by  and 
hear  the  argumoit  of  the  attorney  for  the 
commonwealth  In  another  case  similar  to 
this  one;  and,  again,  because  the  attorney 
for  the  commonwealth.  In  the  presence  of 
the  Jury,  made  a  statement  in  regard  to 
the  verdict  in  another  case  being  a  verdict 
of  guilty.  He  also  complains  that  the  court 
permitted  incompetent  evidence  to  go  to  the 
Jury,  and  that  the  court  erred  In  giving  the 
law  of  the  case.  As  no  complaint  was 
made  at  the  time  of  the  formation  of  the 
Jury  because  the  Jurors  had  heard  the  ar- 
gument of  the  commonwealth's  attorney  In 
another  case,  this  ground  will  not  be  con- 
sidered here.  The  record  does  not  show 
that  any  exception  was  taken  to  any  state- 
ment made  by  the  commonwealth's  attome.v 
In  the  presence  of  the  Jury  during  the  prog- 
ress of  the  trial,  relative  to  the  verdict 
that   had   been   returned   in    another  case. 
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and  this  objection  therefore  affords  no  gnmnd 
for  reversal.  Tbe  appellant  does  not  jwint 
out,  and  tbls  court  la  nnable  to  discover, 
any  incompetent  evidence  wbicb  was  given 
in  this  case.  Tbe  law  as  given  was  certain- 
ly not  prejudicial  to  tbe  appellant,  but  was 
more  favorable  to  blm  tban.  It  sboold  have 
been,  as  In  Instruction  No.  2  they  were  re- 
quired to  believe  tliat  appellant  wonld  fall 
to  pay  before  they  could  Impose  the  hard- 
labor  sentence. 

For  these  reasons,  the  judgment  Is  af- 
firmed. 


DAT  T.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Sept.  28, 1906.) 

1.  Cbikikai,  Law  —  Apfbai.  —  OBJ»7noRS — 
Nbcessitt— JURT— Sbleotiok. 

Under  Gr.  Code  Prac.  (  281,  providlnt;  that 
the  decision  of  the  trial  court  in  the  formation 
of  the  jury  is  not  subject  to  exception  and  can- 
not be  reviewed  on  appeal,  an  accused  cannot 
be  heard  to  complain  on  appeal  that  jurors 
lud  heard  other  similar  cases  against  him  tried, 
where  he  made  no  such  objection  at  the  time 
of  the  selection  of  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  H  %6,  2637.1 

2.  Sake— CoicFETENCT  or  Jubobs— Pbksttvp- 
noNS. 

In  the  absence  of  a  showing  that  jurors 
had  formed  an  opinion  as  to  the  merits  of  the 
case,  the  presumption  is  that  they  were  proper- 
ly qualified  l>efore  being  accepted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law.  {  3023.] 

3.  Samb  —  Objkctior  to  Bvidehot  —  Excep- 
tions—Necbssitt. 

A  party  seeking  to  avail  himself  of  error 
In  the  admission  of  evidence  in  a  criminal  case 
must  show  by  the  bill  of  exceptions  that,  at 
tbe  time  the  evidence  complained  ,of  was  offered, 
he  objected  and  excepted  to  its  admission,  and 
an  objection  made  for  the  first  time  In  his 
motion  for  a  new  trial  is  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent.  Dig.  Criminal  Law,  t  1630.J 

4.  SaHS  —  lUFOSITIOR    OF   PUKISHJCBNT  —  AU- 

THOBiTT  o»  JuBT— Instructions. 

Under  Ky.  St.  1903,  }  1377,  providhig  that 
the  jury  may  In  its  discretion  Impose  the  hard- 
labor  sentence  where  the  punishment  is  a  fine 
or  imprisonment,  an  Instruction  that,  if  the 
jury  believe  that  accused  will  fail  to  pay  or 
replevy  the  fine  assessed  against  him,  they  may 
say  in  their  verdict  that  he  shall  be  placed  at 
haird  labor  one  day  for  each  one  dollar  of  the 
fine  and  cost,  is  erroneous  as  limiting  the  ex- 
ercise of  the  jury's  discretion  to  a  case  only 
in  which  they  believe  the  defendant  will  fail 
to  pay  or  replevy. 

5.  Sahs  —  Error  in  Favor  of  Aooitsbd  — 

RiOBT  TO  COHFLAIN. 

One  on  trial  for  crime  cannot  complain 
of  an  instruction  more  favorable  to  him  tlian 
it  should  have  been. 

6.  Same  —  iNBTRUCTiona  —  Mislbadino  Ir- 
Stbuctionb. 

An  instruction,  on  a  trial  for  a  violation 
of  the  local  option  law,  directing  the  jury  to 
find  accused  guilty  on  finding  that  he  kept 
liquor  for  sale  and  entered  into  a  device  "in 
error  of  tbe  local  option  law,"  whereby  he 
sold  liquor  for  pay,  is  not  misleading  for  the 
tise  of  the  word  "error";  the  word  "violation" 
being  plainly  intended. 


Appeal  from  drcnlt  Cionrt,  Leslto  Coun- 
ty. 
"Not  to  be  officially  reported." 
I.  8.  M.  Day  was  convicted  of  violating 
the    local    option     law,   and    ha  appeals 
Affirmed. 

John  L.  DIXMi,  for  appellant  N.  B. 
Hays  and  0.  H.  Morris,  tor  the  Common- 
wealth. 

LASSING^,  J.  The  grand  jniy  of  Leslla 
county  returned  an  indictment  against  the 
appellant,  I.  S.  M.  Day,  charging  him  with 
the  sale  of  spirituous,  vinous,  and  malt 
liquors  in  quantities  less  than  five  gallons 
in  Leslie  county,  in  violation  of  tbe  local 
option  laws  then  in  force  In  said  county. 
At  the  Jane  term,  1906,  of  said  court,  the 
appellant  was  tried  and  convicted,  and 
from  that  Judgment  this  appeal  is  prose- 
en  ted. 

On  tbe  trial   the  commonwealth  proved 
by  one  Ellsba  Pennington  that,  within  on« 
year  next  before  the  finding  of  the  indict- 
ment, he  had  bought  whisky  of  the  appel- 
lants in  Leslie  county;   that  he  paid  him 
$2.30  for  a  gallon  of  whisky,  which  appel- 
lant delivered  to  him  at  his  (appellants) 
store;    that  he  first  ordered  It  and  about 
two  weeks  later  rec^ved  it;  that  appellant 
poured  the  whisky  out  of  a  large  jug  into 
bottles,   and  delivered  the  bottles  to  him: 
that  at  tbe  time  he  ordered  the  whisky  tbe 
appellant  showed  him  a  catalogrue  of  prices 
for   whiskies,    and   that   he   selected  a  $2 
whisky  from  the  list;   that  he  paid  a  part 
of  the  price  therefor  In  cash,  and  the  bal- 
ance by  an  order  on  one  Joe  Onm.    Appel- 
lant testified  that  be  had  a  catalogue  from 
Heller  Bfo&,  manufacturers  of  whiskies  at 
Bristol,  Va.;    that  Pennington  got  him  to 
order  a  gallon  of  whisky  from   them  for 
him.    Appellant  say:  "I  made  out  his  order 
and  sent  my  own  check  to  the  manufactur- 
ers for  $2.50  and  the  express  on  the  gallon 
from  Bristol,  Vs.,  to  London,  Kj.,  and  bad 
the  jug  hauled  in  my  waj^n  from  London, 
Ky.,   to  my   store   for   him,  and  made  no 
charge  whatever  for  it     I  never  sold  him 
any  whisky,  only  (Hrdered  It  for  him  as  an 
accommodation.    I  had  within  a  year  tie- 
fore  this  ordered  as  much  as  SO  gallons  or 
more   for   people  in  that  neighborhood  in 
tbe  same  way,  but  made  no  char^pe  for  any 
of  it"    This  was  all  the  testimony. 

The  court  thereupon  gave  tbe  fallowing 
instructions  to  the  jury: 

"(1)  If  you  shall  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
defendant  I.  S.  M.  Day,  in  this  connty,  and 
within  12  months  next  before  the  date  of 
tbe  Indictment  willfnlly  sold,  directly  or 
indirectly,  to  tiie  witness  Ellsha  Penning^ 
ton  any  spiritnons,  vinous,  and  malt  llq- 
nors  in  any  quantities  less  than  five  gal- 
lons, at  the  time  mentioned  by  the  witness, 
then  yon  ought  to  find  him  guilty  aa  char- 
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ged  In  the  Indictment  b«:«ln,  and  fix  his 
panlsbment  at  any  fine  not  less  than  $60 
and  not  more  than  $100,  or  Imprisonment 
in  the  county  Jail  not  leas  than  10 
nor  more  than  40  days,  or  you  may  both 
so  fine  and  imprison  him  within  these  11m- 
ItB,  at  yonr  discretion,  according:  to  the 
proof.  And,  If  yon  shall  believe  from  the 
evidence  that  he  will  fall  to  pay  or  replevy 
the  fine  wblcb  yotl  assess  against  blm, 
yon  may  say  in  yonr  verdict  that  he  shall 
be  placed  at  hard  labor  one  day  for  each 
one  dollar  of  the  fine  and  cost,  and  like- 
wise for  the  imprisonment,  if  any. 

"(2)  Or  if  you  shall  believe  from  the  evi- 
dence beyond  a  reasonable  doubt,  that  the 
defendant,  I.  S.  M.  Day,  at  the  time  men- 
tioned in  the  evidence,  and  within  12 
months  before  the  finding  'of  the  indict- 
ment wag  acting  as  agent  for  liquor  deal- 
ers living  out  of  the  state,  and  received  the 
pay  for  the  Uquor  mentioned  in  evidence  as 
agent  for  such  dealers  alone,  and  not  as 
agent  for  the  witness  alone,  and  delivered 
It  to  the  witness  In  this  county,  then  yon 
oag^t  to  find  him  guilty  and  fix  his  punish- 
ment as  provided  in  instruction  No.  1 
above. 

"(3)  Or  if  you  shall  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  in  this  county,  and  at  the  time 
mentioned  by  the  witness,  kept  liquor  for 
sale  at  bis  place  of  business,  and  had  the 
liquor  mentioned  in  evidence  for  sale,  and 
then  and  there  entered  Into  any  scheme, 
plan,  device,  arrangement,  or  subterfuge, 
in  error  of  the  local  option  law,  whereby 
be  did  sell,  give,  loan,  procure  for,  or  fur- 
nish the  witness  the  liquor  mentioned  In 
evidence  for  the  pay,  then  yon  ought  to 
find  lilm  guilty,  and  fix  his  punishment  as 
provided  In  lii8tmctl<»i  No.  1  above. 

"(4)  If  yoa  shall  believe  from  the  evi- 
dence t:-at  the  defendant  acted  merely  as 
accommodation  for  the  witness  in  procur- 
ing the  liquor  mentioned  in  evidence  for 
tbe  witness,  and  not  as  agent  for  the  deal- 
ers who  fnmlshed  the  liquor,  and  not  as 
a  part  of  a  scheme,  plan,  device,  arrange- 
ment, or  subterfuge,  whereby  he  sold  Uq- 
nor  In  evasion  of  the  local  option  law  in 
force  in  this  county  at  the  time,  then  you 
oagfat  to  find  the   defendant  not  guilty. 

"(S)  If  yon  shall  have  a  reasonable  doubt 
from  the  evidence  of  the  defendant's  hav- 
ing been  proven  guilty,  yon  ought  not  to 
find  him  riot  guilty." 

On  the  conclusion  of  tbe  argument,  tbe 
]ary  returned  the  followtaig  verdict:  "We 
agree,  and  find  the  defendant  gnllty,  and 
fls  bis  line  at  $100  and  10  days  In  Jail,  and, 
If  he  fails  to  pay  or  replevy,  he  shall  be 
placed  at  hard  labor  one  day  for  each  one 
dollar  of  the  fine  and  cost"  Upon  this 
verdict  the  court  entered  judgment,  and  the 
defendant  appeals. 

Three  gn^nnds  are  relied  upon  for  re- 
versal:   First,   because  the  court  erred  in 


giving  the  law  of  the  case;  second,  becanse 
the  court  permitted  incompetent  evidence 
to  go  to  the  Jury;  and,  third,  becanse  the 
court  permitted  the  Jury  that  tried  this 
case  to  sit  by  and  hear  varions  other  cases 
similar  to  this  case  tried  against  this  de- 
fendant, and  had  formed  an  (pinion  be- 
fore they  tried  this  case. 

Section  281  of  the  Criminal  Code  of  Prac- 
tice provides  that  the  decisions  of  the  trial 
conrt  in  the  formation  of  the  Jury,  either  as 
to  the  qualifications  of  tbe  Jurors  or  the  man- 
ner in  which  the  Jury  Is  selected,  are  not 
subject  to  exception,  and  the  action  of  the 
trial  conrt  on  these  matters  cannot  be  re- 
viewed on  appeal.  Tbe  record  in  this  case 
does  not  show  that  appellant  made  any  ob- 
jection at  the  time  that  the  Jury  was  being 
selected  to  try  his  case  that  certain  of  the 
Jurors  had  heard  other  similar  cases  against 
him  tried.  He  shonld  have  done  so,  and 
givm  the  trial  Judge  an  opportunity  to  pass 
upon  this  question,  and,  failing  to  do  so,  he 
cannot  be  heard  to  complain.  Besides,  there 
is  not  the  slightest  evidence  or  showing  on 
his  part  that  the  Jurors,  or  any  of  them,  had 
formed  any  opinion  as  to  the  merits  of  this 
case,  and,  in  the  absence  of  any  such  show- 
ing, the  presumption  is  that  they  were  prop- 
erly qualified  before  being  accepted. 

Appellant  complains  that  the  trial  Judge 
permitted  incompetent  testimony  to  go  to 
the  Jury,  but  fails  to  say  what  It  was,  and 
the  record  does  not  show  that  any  objection 
or  exception  was  made  or  taken  during  tbe 
trial  to  any  testimony  that  was  offered.  No 
question  was  raised  during  the  trial  as  to 
the  competency  or  Incompetency  of  any  testi- 
mony offered  during  the  trial,  and  this  court 
has  repeatedly  held  that.  In  order  to  avail 
himself  of  any  error  in  the  admission  of 
evidence,  the  party  seeking  to  do  so  must 
show  by  the  bill  of  evidence  and  exceptions 
that  at  the  time  that  the'  evidence  complained 
of  was  offered  he  objected  and  excepted  to 
the  ruling  of  the  court  in  admitting  it.  In 
this  case  appellant  made  his  objection  for 
the  first  time  In  his  motion  and  grounds  for 
a  new  trial,  and  this,  the  conrt  has  repeated- 
ly held,  is  too  late,  for,  says  the  court  In 
Redmon  ▼.  Commonwealth,  82  Ky.  336 :  "We 
can  no  more  consider  an  alleged  error  so 
presented  than  we  could  a  case  in  which 
there  was  no  bill  of  exceptions,  for  in  fact  a 
bill  of  exceptions  not  authorized  is  no  bill." 
This  same  question  is  fully  and  thoroughly 
discussed  in  the  case  of  Clarence  Vinegar  v. 
Commonwealth,  104  Ky.  106,  46  S.  W.  610, 
and  the  doctrine  as  laid  down  In  the  Redmon 
Case  is  approved. 

Appellant  complains  of  the  Instructions 
given  by  the  court  as  being  prejudicial  to  his 
interests.  Section  1377,  Ky.  St  1903,  pro- 
vides that  the  Jury  may,  in  its  discretion, 
impose  the  hard-labor  sentence,  where  the 
punishment  Is  a  fine  or  Imprisonment  or 
both,  when  the  defendant  is  a  male.  In  In- 
struction 1  the  court  tells  the  Jury  that,  U 
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they  believe  from  the  eyldenoe  that  the  de- 
fendant will  fail  to  pay  or  replevy  the  fine, 
tbey  may  Impose  the  bard- labor  sentence. 
The  court  should  have  followed  substantially 
the  wording  of  the  statute  In  his  instruction, 
and  not  required  of  the  Jury  that  they  should 
first  believe  that  the  defendant  would  "fail 
to  pay"  before  th^  could  Impose  the  hard- 
labor  sentence.  The  statute  says  the  Jury 
may  in  their  discretion,  etc.,  Impose  the  hard- 
labor  sentence,  and  are  not  limited  in  the 
exercise  of  this  discretion  to  those  cases  only 
In  which  they  believe  the  defendant  will 
fall  to  pay  or  replevy.  But  appellant  cannot 
complain  of  this  Insteuctlon,  as  the  error  was 
In  his  favor;  the  instruction  being  more 
favorable  to  him  than  it  should  have  been. 
In  Instruction  No.  S,  the  court  uses  the  word 
"error"  where  he  should  have  and  evidently 
intended  to  use  the  word  "violation,"  but 
the  plain  Intent  and  meaning  of  the  said  In- 
struction Is  not  thereby  changed,  nor  was 
the  use  of  this  word  In  any  wise  prejudicial 
to  the  rights  of  appellant  Subject  to  the 
corrections  as  above  given,  the  instructions 
present  the  law  of  the  case,  as  warranted  by 
the  facts  proven.  The  only  error  made  by 
the  court  was  in  appellant's  favor,  and  he 
is  not  in  any  wise  prejudiced  thereby. 
The  Judgment  Is  therefore  affirmed. 


PROOTOB  COAL  CO.  v.  TTB  &  DENHAM. 
(Coart  of  Appeals  of  Kentucky.    Sept  27, 1906.) 

1.  Afpiai.  —  Harmtjcss  Erbob  —  Plxadiros— 
Denomination. 

Where  after  the  settlement  of  litieation 
l>etween  the  parties,  without  the  knowleage  of 
plaintiff's  attorney,  he  petitioned,  liefore  the 
action  was  dismissed,  for  the  recovery  of  his  fee 
from  defendant  nndpr  Ky.  St.  1003,  S  107,  giv- 
ing attorneys  a  Hen  on  all  claims  placed  in  their 
hands  for  the  amoun^  of  the  fee  agreed  on,  or  a 
reasonable  fee,  the  error  In  denominating  the 
attorney's  oetition  a  cross-petition  because, 
under  section  96,  Ov.  Code  Prac.  a  cross-peti- 
tion is  only  allowed  to  one  who  is  a  party,  was 
not   prejudicial. 

2.  Attobnet  and  Client— Attornet'8  Lien — 
Enfobcevent — Brttlement  Between  Pa«- 

Ky.  St  1903.  I  107,  gives  attorneys  a  Hen 
on  all  claims  placed  in  their  hands  for  the 
amount  of  any  tee  agreed  on,  or  for  a  reasonable 
fee.  Held,  that  where  plaintiff  and  defencUmi 
settled  the  litigation  without  the  knowledge  of 
plaintifTR  attorney,  and  belore  the  action  was 
dismissed  he  petitioned  therein  to  recover  his 
fee  from  defendant  it  was  not  necessary  for 
him  to  make  plaintiff  a  party. 

S.  Same. 

Under  Ky.  St  1903,  I  107,  giving  attorneys 
a  lien  on  all  claims  placed  in  their  hands  for 
the  amount  of  any  fee  agreed  upon,  or  for  a 
reasonable  fee,  plaintiff  and  defendant  cannot 
divest  plaintiff's  Httorney  of  the  lien  by  compro- 
mising without  the  knowledge  or  consent  of  the 
sttomey,  unless,  as  expressly  provided  by  the 
statute,  the  settlement  is  made  in  good  faith 
and  without  the  payment  of  money  or  other 
thing  of  value. 

[Ed.   Note. — For  cases   in   point,   see  vol.  6. 
Cent  Dig.  Attorney  and  Client  H  407-411.1 


4.  Same. 

Where  the  parties  to  an  action  settle  it 
without  the  knowledge  or  consent  of  plaintiff's 
attorney,  he  may  either  institute  an  independent 
action  against  defendant  to  recover  bis  fee,  or 
proceed  against  him  by  a  pleading  filed  in  the 
original  action,  if  the  same  be  pending. 

[Eld.  Note. — For  cases  in  point  see  voL  8, 
Cent  Dig.  Attorney  and  Client  H  412-417.] 

5  Sauk. 

Ky.  St  1903,  i  107,  gives  attorneys  a  lien 
on  all  claims  placed  in  their  hands  for  collec- 
tion for  the  amount  of  any  fee  agreed  upon,  or, 
in  the  absence  of  such  agreement,  for  a  reason- 
able fee.  H<id  that,  where  an  action  was  settled 
by  defendant  giving  plaintiff  a  small  sum  of 
money  and  employment,  it  was  proper  for  plain- 
tiff's attorney,  who  had  no  knowledge  of  the 
settiement  until  after  it  was  made,  to  prosecute 
an  action  against  defendant  for  the  recovery  of 
a  reasonable  fee,  though  under  his  contract  with 
plaintiff  he  was  to  receive  a  sum  equal  to  a 
certain  part  of  the  amonnt  recovered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client  I  417.] 

6.  Same. 

Ky.  St  1903,  {  107,  gives  attorneys  a  lien 
on  all  claims  placed  in  their  hands  for  tiie 
amount  of  any  fee  agreed  on,  or  for  a  reason- 
able fee,  but  provides  that  if  the  parties,  before 
Judgment,  compromise  in  good  faith  without 
the  payment  of  money  or  other  thing  of  value, 
the  attorney  shall  have  no  claim  against  the 
defendant  Held,  that  where  an  action  was 
settled  between  the  parties  without  the  Icnowl- 
edge  of  plaintitTs  attorney,  and  plaintiff  received 
valuable  consideration.  It  was  not  necessary  for 
the  attorney  in  his  petition  against  defendant 
to  allege  bad  faith. 

Appeal  from  Circuit  Court,  Whitley  County. 

"To  be  officially  reported." 

Action  by  J.  C.  Chandler  against  the  Proc- 
tor Coal  Company,  in  which  after  settiement 
of  the  litigation  one  Tye  and  another,  attor^ 
neys  for  plaintiff,  petitioned  for  the  recovery 
of  their  fee,  and  from  a  Judgment  in  their 
favor  defendant  appeals.    Affirmed. 

Sharp  &  Slier  and  T.  L.  Edelen,  for  appel- 
lant   Tye  &  Denham,  for  appellees. 

OABBOLL,  C  Appellees,  as  attorneys  for 
J.  0.  Chandler,  filed  a  suit  in  the  Whitley 
circuit  court  against  appellant  to  recover 
$10,080  damages  alleged  to  have  been  sus- 
tained by  Chandler  through  the  negligence  of 
appellant  A  short  time  after  this  action 
was  brought,  and  after  summons  had  been 
executed  upon  the  defendant.  Chandler  and 
the  defendant  in  that  action,  now  appellant 
without  the  knowledge  or  consent  of  his 
attorneys,  compromised  and  settled  the  litiga- 
tion between  them,  and  it  was  agreed  that 
the  action  should  be  dismissed  at  the  costs 
of  the  defendant  After  appellees  ascertain 
ed  that  the  compromise  had  been  made,  and 
before  the  action  was  dismissed,  they  filed 
their  petition  to  be  made  parties,  and  on 
their  motion  they  were  made  parties,  and 
their  petition  was  treated  as  a  cross-petition 
against  the  Proctor  Coal  Company.  In  this 
petition  they  sought  to  recover  from  appel- 
lant $1,000,  which  they  alleged  was  a  reason- 
able fee  for  their  services  in  the  suit  of 
Chandler    againat    appellant     lasuea    were 
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made  by  appropriate  pleadings,  and  upon  a 
trial  of  tbe  action  appellees  were  awarded  by 
tbe  Jury  $275.  From  a  Judgment  for  this 
amonnt,  appellant  prosecutes  this  ^appeal. 

Ky.  St.  1908,  I  107,  provides:    "Attorneys 
at  law  shall  have  a  lien  upon  all  claims  or 
demands,  including  all  claims  for  unliquidat- 
ed damages  put  into  their  bands  for  suit  or 
ccrilectlon,  or  upon  which  suit  has  been  in- 
stituted, for  tbe  amount  of  any  fee  which 
may  have  been  agreed  upon  by  the  parties,  or 
In  the  absence  of  such  agreement,  for  a  rea- 
sonable fee  for  the  services  of  such  attorneys; 
and  If  the  action- is  prosecuted  to  a  recovery, 
shall  have  a  Hen  upon   the  Judgment  for 
money  or  property  which  may  be  recovered — 
legal  costs  excepted — ^for  such  fee;    and  if 
the  records  show  tt)e  name  of  the  attorney, 
the  defendiant  In  the  action  sball  have  no- 
tice of  the  lien;    but  if  the  parties  before 
Judgment,  in  good  faith,  compromise  or  set- 
tle tbelr  differences,  without  the  payment  of 
money  or  other  thing  of  value,  the  attorney 
shall  have  no  claim  against  the  defendant 
for  any  part  of  his  fee."    Appellant  insists 
that  error  to  its  prejudice  was  committed  In 
permitting  the  pleading  wblch  was  made  a 
cross-petition  against  it  to  be  filed,  because 
under  section  96  of  the  Code  of  Civil  Practice 
a  cross-petition  is  only  allowed  to  a  person 
who  is  either  party  plaintiff  or  defendant  In 
an  action,  and,  as  appellees  were  not  parties 
to  the  action  of  Chandler  against  the  Proc- 
tor Coal  Company,  a  cross-petition  in  their 
behalf  was  not  allowable.    They  further  say 
that  Chandler  was  a  necessary  party  to  the 
proceeding  by  appellees,  and  the  court  erred 
in  not  requiring  him  to  be  made  a  party. 
Strictly  speaking,  the  pleading  filed  by  ap- 
pellees was  not  allowable  as  a  cross-petition 
against    appellant,    as    appellees    were   not 
parties  to  the  action  in  which  the  pleading 
was  filed;   but  the  mere  technical  error  in 
denominating  the  pleading  a  cross-petition  did 
not  prejudice  the  rights  of  appellant    Nor 
does  it  present  sufficient  reason   why   the 
Judgment  below  should  be  reversed.    Nor  was 
Chandler  a  necessary  party  to  the  pleading 
filed  by  appellees.    The  pleading  set  out  that 
the  action  brought  by  Chandler  had  been  set- 
tled, and  Chandler  had  no  further  Interest  in 
the  controversy  with  appellant.    As  he  was 
not  made  a  party  to  the  proceeding  by  appel- 
lees against  appellant,  he  is  not  bound  by  it; 
nor  will  appellant  be  permitted  to  complain 
of  his  failure  to  be  made  a  party.    If  they 
bad  desired  to  bring  Chandler   into   court 
they  could  have  done  so  by  an  appropriate 
pleading;  but  it  was  not  necessary  that  ap- 
pellee should  do  this,  because  they  asserted 
no  cause  of  action  against  Chandler,  nor  did 
they  seek  any  recovery  against  him. 

The  statute  gave  to  appellees,  as  attorneys 
for  Chandler,  a  lien  upon  tbe  claim  for  un- 
liquidated damages  placed  in  their  hands 
against  appellant  for  suit,  and  when  suit 
was  filed  on  this  claim  by  appellees  as  attor- 
neys of  record  for  Chandler,  and  summons 
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served  on  appellant,  they  had  notice  of  the 
fact  that  under  the  statute  appellee  had  a 
lien  upon  the  claim  sued  on  for  a  reasonable 
fee,  and  they  could  not  divest  appellees  of 
this  lien  by  compromising  the  claim  with 
Chandler,  without  tbe  knowledge  or  consent 
of  appellees,  unless,  in  tbe  language  of  the 
statute,  the  settlement  was  made  in  good 
faith,  without  tbe  payment  of  money  or  other 
thinp  of  value.  This  statute  was  not  Intend- 
ed to  deny  to  parties  to  an  action  the  right 
to  settle  their  differences  independent  of 
their  attorneys,  and  without  notice  to  them; 
but  If  they  do  so  settle,  and  money  or  other 
thing  of  value  is  paid  by  the  defendant  to 
plaintiff  as  a  consideration  for  the  settlement, 
the  attorney  for  plaintiff  may  recover  from 
the  defendant  a  reasonable  fee  for  his  serv- 
ices. Nor  was  it  designed  to  prevent  the  com- 
promise or  settlement  of  lawsuits  out  of  court 
by  the  parties.  The  only  purpose  of  It  is  to 
provide  a  means  whereby  attorneys  who  have 
been  instrumental  In  bringing  the  settlement 
about,  by  reason  of  tbe  claim  being  placed  iu 
their  hands  for  collection,  shall  receive  a 
reasonable  compensation  for  the  services  they 
have  rendered.  Where  the  record  shows  the 
name  of  the  attorneys,  the  statute  provides 
that  the  defendant  in  an  action  shall  be 
charged  with  notice  of  their  Hen,  and,  if  with 
knowledge  of  this  lien  the  defendant  sees 
proper  to  settle  with  the  plaintiff,  he  must 
satisfy  tb'e  lien  the  claim  was  charged  with 
when  settled.  When  an  action  Is  brought  by 
attorneys  on  a  claim  or  demand  placed  in 
tbelr  hands  for  collection,  and  is  settled  by 
the  parties  without  their  knowledge  or  con- 
sent, the  attorneys  may  either  institute  an 
independent  action  against  the  defendant  to 
recover  their  fees,  or  they  may  proceed 
against  them  by  a  pleading  filed  in  the  origi- 
nal action,  if  it  t>e  pending. 

In  this  action.  Chandler  testified  that  ap- 
pellees, under  this  contract  with  them,  were 
to  receive  a  sum  equal  to  a  certain  part  of 
the  amount  recovered;  but  as  no  particular 
amount,  as  we  will  hereafter  see,  was  paid  to 
Chandler  in  settlement  of  his  claim.  It  was 
not  practicable  for  .appellees  to  recover  from 
appellant  the  sum  they  might  have  required 
Chandler  to  pay  them.  Therefore  It  was 
proper  for  appellees  to  prosecute  their  action 
against  appellant  for  the  recovery  of  a  rea- 
sonable fee.  It  appears  from  the  evidence 
that  Chandler  in  settlement  of  his  claim  for 
damages  was  paid  a  small  amount  of  money 
and  was  to  be  given  employment  by  appel- 
lant as  long  as  It  remained  in  existence. 
It  will  thus  be  seen  that  the  amount  received 
by  Chandler  was  not  definite,  but  there  can 
be  no  question  that  he  did  receive  money 
and  other  things  of  value.  Aside  from  the 
cash  payment,  the  obligation  upon  the  part 
of  appellant  to  give  him  employment  as 
long  as  the  company  continued  in  business 
was  a  valid  and  enforceable  obligation 
against  It,  upon  which  Chandler  could  have 
maintained  an  action  for  Its  breach. 
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It  la  further  insisted  that  the  claim  of 
appellees  was  a  debt  against  Cbandlcr.  and 
not  against  the  Proctor  Coal  Ck>mpany,  and 
that,  before  appellees  could  prosecute  tbe 
action  against  the  Proctor  Coal  Company, 
the  amount  of  their  demand  against  Chand- 
ler should  have  been  ascertained  and  made 
certain.  It  was  not  necessary  to  do  this,  be- 
cause the  statute  gave  them  a  cause  of  ac- 
tion against  tbe  Proctor  Coel  Company  for 
their  fee,  and  this  claim  they  had  a  right 
to  prosecute  against  the  Proctor  Coal  Com- 
pany without  haying  made  any  settlement 
with  Chandler.  The  question  of  the 
amount  of  their  fee  and  the  services  they 
rendered  Chandler  were  questions  of  fact, 
to  be  determined  In  the  usual  manner,  and 
it  twas  not  necessary  to  first  institute  an  ac- 
tion against  Chandler  to  fix  the  amount  of 
their  fee. 

Our  attention  is  called  to  the  case  of  Hub- 
ble T.  Dunlap,  41  S.  W.  '482,  19  Ky.  Law  Rep. 
656,  and  it  Is  insisted  that  under  the  aatbor- 
Ity  of  that  case  it  was  necessary  for  appel- 
lees to  allege  that  the  settlement  between 
Chandler  and  the  Proctor  Coal  Company 
was  not  made  In  good  faith,  but  was  entered 
Into  for  the  fraudulent  purpose  of  depriving 
appellees  of  the  fee  they  were  entitled  to 
under  the  contract  with  Chandler.  The  rule 
laid  down  In  that  case  Is  not  applicable  to 
the  state  of  facts  here  presented.  Under  the 
statute  "if  the  parties  in  good  faith  compro- 
mise or  settle  their  differences  without  the 
payment  of  money  or  other  thing  of  value, 
the  attorney  shall  have  no  claim  against  the 
defendant  for  any  part  of  hla  fee";  but  if 
the  settlement  is  made  not  in  good  faith,  but 
with  the  fraudulent  purpose  of  depriving  the 
attorney  of  his  fee/  then  he  may  maintain  an 
action  against  the  defendant,  although  the 
plaintiff  in  the  action  did  not  receive  from 
the  defendant  any  money  or  other  thing  of 
value.  In  that  case  the  client  appeared  in 
court  and  filed  a  writing,  reciting  that  the 
defendant  did  not  owe  him  anything;  but, 
on  the  contrary,  he  was  indebted  to  the  de- 
fendant Thereupon  his  attorneys  institut- 
ed .their  action  against  the  defendant  assert- 
ing that,  although  it  appeared  from  the  set- 
tlement that  no  money  or  other  thing  of 
value  had  been  received  by  plaintiff,  the 
settlement  between  the  plaintiff  and  the  de- 
fendant was  not  made  In  good  faith,  but 
with  the  fraudulent  purpose  to  defeat  them 
in  the  collection  of  their  fee,  and  the  court 
said:  "The  plaintiff  and  defendant  In  an 
action  cannot  compromise  and  settle  their 
differences  with  a  view  of  depriving  the  at- 
torney of  bis  fee,  and  while,  the  policy  of 
the  law  was  not  to  interfere  with  the  com- 
promise of  suits  made  In  good  faith,  yet  the 
TiCglslature  did  not  Intend  to  place  It  within 
tho  power  of  plaintiff  and  defendant  by 
fraudulent  conduct  to  deprive  attorneys  of 
Just  reward  for  their  servlues."  The  radi- 
cal difference  between  that  case  and  this  is 


in  the  fact  that  in  this  case  Chandler  did 
receive  money  and  other  things  of  value. 

Complaint  is  also  made  of  the  Instmctiona. 
The  court  instructed  the  Jury,  In  substance, 
that  if  they  believed  from  the  evidence  that 
the  Proctor  Coal  Company  settled  wlUi 
Chandler  without  the  consent  of  Tye  or  Den- 
ham,  by  paying  Chandler  money,  or  other 
thing  of  value,  they  should  find  for  the 
plaintiff  such  a  sum  as  they  believed  from 
the  evidence  would  be  a  reasonable  fee  for 
services  as  attorneys  for  Chandler  In  his 
case  against  the  Proctor  Coal  Company. 

We  find  no  error  In  the  Instructions,  nor 
was  there  any  error  committed  in  the  ad- 
mission or  rejection  of  evidence,  and  the 
judgment  of  the  lower  court  is  affirmed. 


WILSON'S  ADJTR  r.  DB  LOACH  et  al. 
,  (Court  of  Appeals  of  Kentucky.    Sept  28, 1906.) 
DiBuisaAi/— STBiKina  Oattsk  raoii  Dook«p— 

RSINSTATEinNT. 

An  order  striking  an  action  from  the  docket 
on  motion'  of  plaintiff,  without  any  reeerration 
or  qualification,  is  a  dismissal  without  prejudice, 
and,  being  a  final  order,  the  court  has  no  juris- 
diction to  reinstate  the  cause  after  tbe  expira- 
tion of  tbe  term. 

_  [Ed.  T^Iote.— For  cases  m  point,  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  {{  84-91.] 

Appeal  from  Circuit  Court,  McOracken 
County. 

"To  be  officially  reported." 

Action  by  Ora  Lee  Wilson,  as  adminis- 
tratrix of  the  estate  of  Clifford  J.  Wilson, 
deceased,  against  R.  De  Loach  and  another. 
The  cause  was  stricken  from  the  docket,  and 
subsequently  F.  G.  Rudolph,  administrator 
de  bonis  non  of  the  estate  of  decedent,  insti- 
tuted proceedings  to  have  the  cause  rein- 
stated, and  from  a  refusal  to  reinstate  it  he 
appeals.    Affirmed. 

Taylor  ft  Lucas,  for  appellant  Wheeler, 
Hughes  &  Berry,  J.  M.  Dickinson,  and  Tra- 
bue,  Doolan  ft  Cox,  for  appellees. 

BARKER,  J.  In  1903  Ora  Lee  Wilson,  as 
administratrix  of  tbe  estate  of  Clifford  J. 
Wilson,  deceased,  instituted  an  action  in  tbe 
McCracken  circuit  court  to  recover  damages 
from  the  Illinois  Central  Railroad  Company 
and  R.  De  Loach  for  his  death  by  their  neg- 
ligence. On  the  17th  of  October,  1904,  on 
motion  of  plaintiff,  this  action  was  stricken 
from  the  dodcet  by  order  of  the  coort  In 
August,  1905,  the  plaintiff,  having  married, 
was  removed  as  administratrix,  and '  appel- 
lant F.  G.  Rudolph  was  appointed  adminis- 
trator de  bonis  non  of  the  estate,  and  there- 
upon Instituted  this  procedure  to  have  the 
case,  which  had  theretofore  been  stricken 
from  the  docket,  reinstated.  This  tbe  court 
refused  to  grant  for  want  of  Jurisdiction; 
and  the  merits  of  this  ruling  Is  tbe  only  ques- 
tion involved  on  this  appeal. 
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In  the  case  of  Ashldck  y.  Commonwealth, 
7  B.  Mon.  45,  this  court,  on  the  subject  ot 
striking  an  action  from  the  docket  wlthoui 
reservation  or  qualification,  saifl:  "An  or- 
der striking  a  suit  from  the  do<^et,  made  on 
motion  of  the  plaintiff  and  without  reserva- 
tion or  qualification,  we  should  be  inclined 
to  regard  as  a  voluntary  dismissal  or  dlscon- 
tlnnance,  and  as  placing  the  case,  after  the 
term  when  the  order  was  made,  beyond  the 
power  of  the  conrt  But  here  the  right  to 
reinstate  the  ease  upon  the  docket  being  ex- 
pressly reserved,  the  order,  we  think,  should 
not  be  construed  as  a  dismissal  or  discon- 
tinuance, but  as  a  mere  removal,  or  omission 
of  the  case  upon  the  docket"  In  the  case  of 
Henry  y.  Commonwealth,  4  Bush,  428,  the 
death  ot  one  of  the  defendants  In  an  Indict- 
ment was  suggested,  and  it  was  ordered  that 
the  action  abate  as  to  the  supposed  decedent. 
Subsequently  it  developed  that  the  defendant 
was  not  dead,  and  it  was  moved  by  the  com- 
monwealth's attorney  that  the  action  be  re- 
Instated  on  the  docket;  but  the  court  held 
that  the  order  of  abatement  was  a  discon- 
tinuance of  the  action,  and  It  could  not  be  re- 
Instated  after  the  expiration  of  the  term 
at  which  it  was  made.  We  think  it  clear 
that  an  order  striking  an  action  from  the 
dodket,  without  any  reservation  or  qnallflca- 
tioD,  as  was  done  here,  is  a  dismissal  with- 
out prejudice;  and,  being  a  final  order,  the 
court  loses  jurisdiction  to  reinstate  it  after 
the  expiration  of  the  term  at  which  it  was 
made. 

The  judgment  is  affirmed. 


RAYMOND  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentncky.    Sept.  26,  1906. 
Diawnting  Opinion,  Sept.  28,  1906.) 

1.  Cbixinai.  Law  —  Eviderck  —  Pboot  or 

OTRXB  OtTKNBES— AmiISSIBIUTT. 

On  a  trial  for  burning  a  barn  on  a  farm, 
evidence  tliat  a  month  before,  the  dwelling  house 
on  tlw  farm  was  bnmed,  was  inadmissible  be- 
cause collateral  to  the  issue,  tbougli  accused  bad 
threatened  to  get  even  with  the  owner  and  oc- 
cupant of  the  farm. 

fEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {{  822-824.] 

2.  Sauk— Ebbobs  in  Aduibsion  or  BviDKnoa 
Cubed  bt  Instbuctigns. 

The  error  on  a  trial  for  burning  a  Itam  on 
a  farm,  arising  from  the  admission  of  proof  of  the 
the  bnming  a  month  before  of  the  dwelling 
house  on  the  farm,  was  not  cured  by  an  instruc- 
tion directing  the  jury  to  consider  the  evidence 
of  the  Iniming  of  the  house  only  in  so  far  as 
it  tended  to  establish  the  guilt  of  accused  of  the 
offense  charged. 
8.  Same  —  BviDKNC«  —  Otheb  Oftxhbes— -Ad- 

KISSTBTLITT. 

The  exception  to  the  rule  that  on  a  trial 
for  crime  evidence  of  another  crime  is  inadmis- 
sible covers  the  cases  where  the  commission  of 
other  offenses  shows  the  intent  or  guilty  knowl- 
edge of  accused,  or  where  the  two  crimes  are 
so  interwoven  tfaiat  one  cannot  be  proved  without 
the  production  of  the  facts  constituting  the 
evidence  of  the  other. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
<tent.  Dig.  Criminal  Law,  $S  822-824,  830-8321] 

Ilobson,  C.  J.,  dissenting. 


Appeal  from  Circuit  Court,  Fayette  County. 

"To  l>e  oflBclally  reported." 

W.  R.  Raymond  was  convicted  of  the  of- 
teaae  of  bam  burning,  and  he  appeals.  Re- 
versed and  remanded. 

C.  W.  Miller  and  W.  A.  Jesse,  for  appel- 
lant N.  B.  Hays  and  Clias.  H.  Morris,  for 
the  Commonwealth. 

BARKER,  J.  The  appellant  was  tried  in 
the  Fayette  circuit  court  and  found  guilty 
of  the  offense  of  bam  burning,  and  his  pun- 
istunent  fixed  at  confinement  in  the  peniten- 
tiary for  a  term  of  6  years. 

He  was  the  subtenant  of  J.  C.  Ruark,  the 
tenant  of  &.  L.  Van  Meter,  and  having  had 
some  misunderstanding  with  the  latter,  pro- 
ceedings were  Instituted  against  him  by  Ru- 
ark, at  the  instigation  of  Van  Meter,  to  evict 
him  from  the  room  he  was  occupying  as  sub- 
tenant These  proceedings  were  so  success- 
ful that  appellant  was  forced  to  leave  the 
premises  In  Febraary  when  the  weather  was 
very  inclement  He  was  greatly  angered  at 
what  be  considered  this  oppression  on  the 
part  of  hl8  landlords,  and  made  threats  that 
be  would  "get  even"  with  them  both.  After 
Ills  eviction  he  seems  to  have  left  the  state^ 
and  taken  up  bis  residence  In  Cincinnati. 
On  the  10th  of  July,  1905,  the  house  occupied 
by  Ruark  on  the  Van  Meter  farm  was  burn- 
ed in  the  nighttime,  and  on  the  6th  of  Au- 
gust 1905,  the  barn  of  Van  Meter  was  also' 
burned  in  the  night  Appellant  was  indicted 
by  the  grand  jury  of  Fayette  county,  char- 
ged witb  this  latter  offense.  He  was  arrest- 
ed in  Cincinnati,  brought  to  Lexington,  and 
tried,  with  the  result  before  stated. 

The  conclusion  we  have  reached  as  to  the 
merits  of  this  appeal  renders  it  improper 
that  we  should  discuss  the  evidence  further 
than  to  say  that  in  our  opinion,  it  was  suf- 
ficient to  warrant  the  submission  of  appelr 
lanfs  guilt  or  innocence  to  the  jury. 

One  of  the  rulings  complained  of  is  that 
the  court  permitted  the  fact  that  Ruark's 
bouse  was  burned  to  be  given  in  evidence  on 
the  trial.  This  we  think  was  error.  The  is- 
sue being  tried  by  the  jury  was  whether  or 
not  appellant  bumed  Van  Meter's  barn. 
The  fact  that  a  month  t>efore,  Ruark's  house 
had  also  been  bumed  had  no  legal  connec- 
tion with  the  guilt  or  innocence  of  the  accus- 
ed ot  the  offense  with  which  he  stood  char- 
ged. The  first  was  entirely  collateral  ta> 
the  latter,  and  the  fact  that  there  was  evi- 
dence that  the  accused  had  threatened  t» 
"get  even"  with  both  Ruark  and  Van  Meter 
did  not  so  connect  the  two  offenses  as  to 
make  the  production  of  the  evidence  of  one 
a  necessity  In  establishing  the  other.  At 
best,  the  fact  that  Ruark's  bouse  was  burned 
was  only  an  incident  which  would  tend  to 
establish  a  suspicion  in  the  minds  of  the 
jury  that  he  was  also  guilty  ot  the  offense 
for  which  he  was  being  tried.  The  necessi- 
ty of  confining  the  evidence  adduced,  to  that 
wliich   tends  to   establish   the  Issue  being 
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tried,  1b  too  apparent  to  need  elaborate  elu- 
uldatlon.  The  defendant  is  called  upon  to 
defend  himself  against  the  charge  set  forth 
In  the  Indictment  He  cannot  IntultlTely 
know  how  to  produce  erldence  to  defend 
himself  against  a  charge  which  be  cannot 
In  advance  ascertain  will  be  made  against 
blm. 

The  case  In  band  affords  a  good  Illustra- 
tion of  the  evil  arising  from  a  violation  of 
the  rale  we  have  under  discussion.  In  the 
indictment  against  the  accused  he  is  charged 
with  the  burning  of  Van  Meter's  barn.  In 
the  trial,  evidence  is  adduced  to  show  that 
Ruark's  bouse  was  burned  a  month  before 
the  burning  of  Van  Meter's  bam.  This  evi- 
dence was  adduced  for  the  purpose,  as  the 
court  told  the  Jury,  of  establishing  (if  in 
their  opinion.  It  had  that  effect)  the  guilt  of 
the  defendant  of  the  offense  for  which  he  was 
being  tried.  By  this  evidence  he  was  reduced 
to  the  dilemma  of  either  saying  nothing  as 
to  the  burning  of  Ruark's  bouse,  or  of  at- 
tempting to  disprove  his  guilt  of  that  of- 
fense. What  opportunity  was  given  him  to 
produce  witnesses  to  show  his  innocence? 
Suppose,  for  Instance,  at  the  time  Ruark's 
bouse  was  burned  he  was  In  Louisville, 
Ky.,  and  could  have  established  an  alibi  If 
given  an  opportunity.  No  such  opportunity 
was,  or  could  be,  given  him;  and,  therefore, 
he  was  forced  to'  allow  this  damaging  testi 
mouy  to  go  to  the  jury  undenled,  except  by 
bis  own  testimony.  The  caution  of  the  judge 
to  the  Jury  that  they  were  only  to  consider 
this  evidence  In  so  far  as  It  tended  to  estab- 
lish the  guilt  of  the  defendant  of  the  crime 
of  burning  Van  Meter's  barn,  in  no  wise 
tended  to  cure  the  evil  of  the  admission  of 
the  incompetent  evidence.  It  simply  trans- 
ferred to  the  Jury  the  question  as  to  whether 
the  evidence  was  or  was  not  competent,  a  de- 
cision which  should  have  been  made  by  the 
court.  It  being  the  duty  of  the  latter  to  de- 
cide all  questions  of  the  competency  of  the 
evidence,  and  the  duty  of  the  former  to  give 
the  proper  weight  to  that  which  Is  competent 

In  Russell  on  Crimes  (0th  Ed.)  vol.  3,  p. 
279,  it  is  said :  "No  evidence  can  be  admit- 
ted which  does  not  tend  "to  prove  or  disprove 
the  issue  Joined.  In  criminal  proceedings 
the  necessity  is  stronger.  If  possible,  than 
in  civil,  of  strictly  enforcing  the  rule,  that 
the  evidence  Is  to  be  confined  to  the  point 
In  issue;  for  where  a  prisoner  is  charged 
with  an  offense.  It  Is  of  the  utmost  impor- 
tance to  him  that  the  facts  laid  before  the 
Jury  should  consist  exclusively  of  the  trans- 
action which  forms  tbe  subject  of  the  indict- 
ment which  alone  he  can  be  expected  to 
come  prepared  to  answer.  It  is,  therefore, 
u  general  rule,  that  the  facts  proved  must 
be  strictly  relevant  to  the  particular  charge, 
and  have  no  reference  to  any  conduct  of  the 
prisoner  unconnected  with  euch  charge." 
The  foregoing  rule  is  quoted  with  approval 
by  Roscoe  In  his  work  on  Criminal  Evidence 
(8th  Ed.)  vol.  1,  page  92.    In  the  case  of 


Snapp  V.  Commonwealth,  82  Ky.  173,  the 
court  after  stating  the  rule  that  where  sev- 
eral felonies  are  parts  of  the  same  trans- 
action, evidence  of  all  Is  admissible  on  an  In- 
dictment for  any  one  of  them,  said:  "This 
rule,  however,  does  not  apply  to  a  case  like 
this,  where  a  charge  of  larceny  alleged  to 
have  been  committed  on  one  day  Is  attempt- 
ed to  be  established  by  proof  of  another  lar- 
ceny committed  on  a  different  day,  although 
from  the  same  party  and  under  the  same 
employment"  In  tbe  case  of  Spurlock  v. 
Commonwealth,  20  S.  W.  1095,  14  Ky.  Law 
Rep.  605,  the  defendant  was  charged  with 
the  murder  of  one  Caywood,  and  it  was 
shown  that  he  belonged  to  one  of  two  bands 
of  murderers  and  marauders  who  were  en- 
gaged in  a  feud  in  Harlan  county,  Ky.;  and 
It  was  sought  In  his  trial  for  the  offense  of 
murdering  Caywood,  to  show  that  other  per- 
sons had  been  murdered  by  the  band  to 
which  he  belonged.  For  the '  admission  of 
this  evidence  the  Judgment  of  guilty  was  re- 
versed by  this  court  it  being  said  In  the 
opinion:  "He  was  arraigned  and  placed  on 
trial  for  the  murder  of  Caywood,  and  for  this 
offense  he  could  be  tried  under  the  Indict- 
ment and  for  no  other;  and,  therefore,  all 
■tbe  evidence  as  to  the  offenses  certain  mur- 
derous clans  had  previously  committed  was 
incompetent  or  that  other  men  had  been  shot 
and  killed  or  wounded,  should  have  been 
excluded  from  the  jury."  In  the  case  of 
Clark  V.  Commonwealth,  111  Ky.  443,  63 
S.  W.  740,  the  defendant,  who  was  a  phy- 
sician, was  charged  with  liie  murder  of  Cora 
Waller,  committed  in  an  attempt  to  perform 
an  abortion  upon  her.  Upon  his  trial,  evi- 
dence of  his  admission  that  he  had  commit- 
ted abortions  upon  other  women  was  per- 
mitted by  the  trial  court  This  was  held  by 
this  court  to  be  error.  It  being  manifest  that 
the  evidence  was  adduced  to  -establish  pri- 
marily the  guilt  of  the  accused  in  having 
perpetrated  the  act  of  abortion,  and  not  for 
the  purpose  of  showing  the  Intent 

Greenleaf  In  his  work  on  Evidence,  after 
stating  tlie  rule  that  the  evidence  must  corres- 
pond with  the  allegation,  says  (section  62): 
"This  rule  excludes  all  evidence  of  collater- 
al facts,  or  those,  which  are  incapable  of  af- 
fording any  reasonable  presumption  or  In- 
ference, as  to  the  principal  fact  or  matter 
in  dispute,  and  the  reason  Is,  that  such  evi- 
dence tends  to  draw  away  the  minds  of  the 
Jurors  from  the  point  in  issue,  and  to  ex- 
cite prejudice,  and  mislead  them;  and,  more- 
over, the  adverse  party,  having  had  no  no- 
tice of  such  a  course  of  evidence,  is  not  pre- 
pared to  rebut  it."  In  Cyc.  p.  405,  it  is  said: 
"The  general  rule  Is  that  on  a  prosecution  for 
a  particular  crime,  evidence  which  In  any 
manner  shows  or  tends  to  show  that  the 
accused  has  committed  another  crime,  wholly 
independent  of  that  for  which  he  Is  on  trial, 
even  though  It  be  a  crime  of  the  same  sort, 
is  irrelevant,  and  inadmissible." 

Tbe  exceptions  to  the  rule  as  herein  stated 
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are  tbose  cases  where  tbe  commission  of 
other  offenses  tend  to  show  the  intent  with 
which  tbe  act  is  committed,  or  the  guilty 
It-nowledge  of  the  defendant,  or  where  the 
two  crimes  are  so  interwoven  that  one  can- 
not be  proved  without  the  production  of  the 
facts  which  constitute  the  evidence  of  the 
other.  Nothing  of  this  sort  existed  in  the 
ease  at  bar.  If  the  defendant  burned  Van 
Meter's  bam  at  all.  the  intent  to  commit  the 
crime  with  which  he  stood  charged  could  not 
be  dpnled;  and  the  fnct  that  Ruark's  house 
was  burned  a  month  before  was  not  so  con- 
nected with  the  burning  of  Van  Meter's  bam 
as  required  evidence  of  the  one  to  be  produced 
In  order  to  establish  the  other. 

Throughout  this  opinion  we  have  discossed 
tbe  proposition  under  consideration  as  If 
the  evidence  showed  that  Buarlc's  house 
was  burned  by  an  incendiary,  this  attitude 
being  more  favorable  to  the  commonwealth; 
but,  in  reality,  there  was  no  evidence  that 
the  house  was  burned  feloniously;  indeed, 
the  trial  court  ruled,  expressly,  that  it  was 
not  competent  to  establish  Incendiarism  with 
reference  to  tbe  burned  house;  so  that  the 
mere  fact  that  the  house  was  burned  was  al- 
lowed to  go  to  tile  jury  as  evidence  (if  they 
chose  to  deem  it  so)  of  tbe  felonious  burning 
of  the  bam  by  the  defendant  By  the  in- 
troduction of  this  incompetent  evidence  the 
nndlsciplined  minds  of  the  Jurors  were  given 
free  rein  to  suspect  what  they  pleased  from 
the  coincidence  of  the  two  flres.  First,  they 
mi^t  suspect,  without  evidence,  that  Ruark's. 
house  was  burned  by  an  incendiary;  second, 
they  might,  without  evidence,  suspect  that 
the  Incendiary  was  the  accused,  and  then 
draw  the  conclusion  that.  If  he  had  bnmed 
Rnark's  house,  he  also  burned  Van  Meter's 
bam.  That  this  elevated  what  was,  at  best, 
a  mere  coincidence,  into  probative  evidence, 
to  the  manifest  injury  of  the  material  rights 
of  tbe  accused,  cannot  be  donbted.  We  see 
no  reason  why  any  other  unexplained  mis- 
fortune which  happened  to  Ruark  prior  to  the 
burning  of  Van  Meter's  barn  could  not  also 
have  been  given  in  evidence  on  tbe  trial  of 
this  case  with  equal  propriety.  For  Instance, 
If  a  member  of  his  family  had  died  under 
circumstances  that  were  mysterious,  or  any 
of  bis  stock  had  died  without  cause  there- 
for being  apparent,  these  facts  might  with 
equal  justice  have  been  allowed  to  be  shown 
to  tbe  jury  for  the  purpose  of  establishing 
the  guilt  of  the  accused  of  murder  or  mali- 
cious mischief,  and  thus  aided  them  in  reach- 
ing tbe  conclusion  that  he  was  also  guilty  of 
arson. 

Alone  for  the  error  herein  pointed  out,  the 
Judgment  is  reversed  for  a  new  trial  consist- 
ent with  this  opinion. 

HOBSON,  0.  J.  (dissenting).  Appellant 
was  Indicted  for  burning  the  bam  of  S.  L. 
Van  Meter.  The  bam  was  found  afire  about 
1  o'clock  at  night  under  circumstances  in- 
dicating that  It  had  been  set  aflre.    There 


was  no  direct  evidence  connecting  the  defend- 
ant with  the  commission  of  the  crime.  The 
evidence  against  him  was  wholly  circumstan- 
tial. The  commonwealth  showed  that  at 
the  instigation  of  Van  Meter  appellant  bad 
been  evicted  from  the  house  of  Ruark  In  Feb- 
ruary and  that  he  had  then  vowed  vengeance 
against  them  both,  declaring  that  he  would 
get  even  with  them  and  that  they  would  re- 
gret It  He  then  shipped  his  goods  away 
from  Lexington  under  an  assumed  name, 
and  when  found  in  Cincinnati  gave  an  assum- 
ed name,  denying  his  Identity.  He  also 
claimed  that  he  had  not  been  back  to  Ken- 
tucky since  he  left  there,  after  his  eviction. 
A  few  weeks  before  Van  Meter's  bara  burned 
Ruark's  house  burned,  the  circumstances 
pointing  to  Its  being  set  aflre,  the  Are  oc- 
curring about  the  same  time  of  night  as  the 
burning  of  the  bam.  There  was  proof  that 
the  prisoner  was  seen  In  tbe  neighborhood  on 
the  morning  the  bam  burned,  and  when  be 
was  told  what  he  was  arrested  for  In  Cin- 
cinnati, he  said  in  effect:  "Would  you  not 
bum  anybody's  barn,  too,  who  would  set  you 
out  in  the  road  in  the  middle  of  winter?" 
The  question  is  on  these  facts,  whether  the 
burning  of  Ruark's  house  was  competent  to 
be  proved  by  the  commonwealth  on  the  trial. 
The  rule  that  the  commission  of  other 
crimes  may  not  be  shown  Is  subject  to  some 
well-defined  exceptions.  When  the  motive 
of  the  defendant  Is  material,  any  fact  throw- 
ing light  upon  that  question  may  be  shown, 
and  when  two  crimes  are  the  result  of  the 
same  motive,  or  part  of  the  same  plan  or 
design,  both  may  be  proven.  In  other  words, 
all  that  the  defendant  did  In  execution  of  the 
one  design,  where  that  design  is  a  mateidal 
fact  of  the  case,  may  be  shown,  although  it 
involved  the  commission  of  other  offenses 
than  that  for  which  he  Is  on  trial.  Proof  of 
the  commission  of  other  offenses  is  also  some- 
times admitted,  to  rebut  the  presumption  of 
accident.  Fires  occur  mysteriously.  Every 
midnight  fire  Is  not  of  incendiary  origin. 
Any  fact  which  reasonably  tended  to  show 
that  the  burning  of  Van  Meter's  bam  was  not 
accidental,  but  the  work  of  an  Incendiary, 
or  which  tended  to  connect  the  defendant 
with  the  homing,  was  competent.  There  are 
a  great  many  authorities  Illustrating  these 
conclusions.  Thus  where  a  prisoner  was 
charged  with  the  murder  of  her  child  by 
poison  and  the  defense  was  that  the  taking 
of  the  poison  was  accidental,  evidence  was 
admitted  to  show  that  two  other  children 
of  tbe  prisoner  and  a  lodger  in  her  house 
had  died  from  the  same  poison,  within  a 
year  previous  to  the  death  of  the  child. 
(Reg.  V.  Cotton,  12  Cox's  Cr.  Cas.,  400);  and 
where  the  prisoner  was  charged  with  suf- 
focating her  Infant  child  in  bed,  evidence 
was  admitted  that  she  had  bad  four  other 
children  who  had  died  at  early  ages  by  caus- 
es not  shown.  Reg.  v.  Roden,  12  Cox's  Cr. 
Cas.,  630.  So,  on  trial  for  infanticide,  a 
confession  that  the  woman  had  before  had  a 
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child  In  the  same  way,  and  had  put  It  away, 
was  admitted.  State  v.  Sbuford,  69  N.  CX 
486.  In  Rex  v.  Bailey,  2  Cox,  Or.  811,  the 
fire  bad  originated  near  the  kitchen  where  the 
prisoner  stayed  as  a  servant  Evidence  was 
ottered  of  two  flres  occurring  shortly  be- 
fore In  other  parts  of  the  house,  though  no 
connection  of  the  prisoner  with  these  was 
shown.  The  evidence  was  held  clearly  com- 
petent In  that  case  the  following  prece- 
dent Is  cited:  On  the  trial  of  Donellan  for 
the  murder  of  another  by  administering 
poison  to  bim,  evidence  was  allowed  that  the 
deceased  was  In  the  habit  of  fishing  under 
a  certain  tree  which  hung  over  a  deep  and 
dangerous  brook,  and  that  this  tree  had  been 
Bawn  almost  In  two,  by  some  unknown 
person.  In  State  v.  Thompson,  97  N.  0.  496, 
1  S.  B.  921;  Commonwealth  v.  McCarthy, 
119  Mass.  355;  Kramer  v.  Commonwealth, 
87  Pa.  299,  all  burning  cases,  where  the  proof 
of  the  prior  burning  was  no  more  connected 
with  the  offense  charged  than  with  the  one 
we  have  before  us,  the  evidence  was  admit- 
ted. The  rule  is  that  where  several  felonies 
are  connected  together  as  part  of  one  common 
scheme  and  all  tend  to  a  common  end,  they 
may  be  given  In  evidence.  People  v.  Stout, 
4  Parker,  Cr.  R.  (N.  Y.)  71;  1  WIgmore  on 
Evidence,  S  304;  1  Jones  on  Evidence,  §  144. 

In  4  Elliott  on  Evidence,  {  2720,  the  rule 
is  thus  stated :  "Generally  speaking.  It  may 
be  said  that  evidence  of  other  crimes  Is  ad- 
missible for  the  purpose  of  showing— when 
It  fairly  tends  to  do  so— motive,  Intent,  the 
absence  of  mistake  or  accident,  common 
scheme  or  plan  embracing  the  commission 
of  two  or  more  crimes  so  related  to  each 
other  that  proof  of  one  tends  to  establish 
the  others,  or  the  Identity  of  the  person  char- 
ged with  the  commission  of  the  crime  on  trial. 
But  the  particulars  of  a  collateral  crime 
should  not  ordinarily  be  gone  Into,  further 
than  they  are  relevant  to  the  purpose  for 
which  the  evidence  Is  competent"  See,  also. 
State  V.  Mollneux  (N.  Y.)  61  N.  B.  286,  62 
L.  R.  A.  193,  and  notes:  People  v.  Seaman 
(Mich.)  65  N.  W.  203,  61  Am.  St  Rep.  328. 

In  O'Brien  v.  Commonwealth,  89  Ky.  362, 
12  S.  W.  473,  this  court  thus  laid  down  the 
rule:  "Necessarily,  where  the  commission 
of  crime  can  be  shown  only  by  proof  of 
circimistances,  the  evidence  should  be  allow- 
ed to  take  a  wide  range,  otherwise  the  guilty 
would  often  go  unpunished.  It  Is  true,  there 
must  be  some  connection  between  the  fact  to 
be  proved  and  the  clrcumstancea  offered  In 
support  of  it,  yet  any  fact  which  Is  neces- 
sary to  Introduce  or  explain  another,  or 
which  afforded  an  opportunity  for  any  trans- 
action which  Is  In  Issue,  or  shows  facilities 
or  motives  for  the  commission  of  the  crime, 
may  be  proven.  Even  evidence  tending  to 
prove  a  distinct  offense  is,  therefore  admis- 
sible, if  it  shows  facilities  or  motives  for  the 
commission  of  the  one  In  question.  The  pur- 
pose Is  to  weave  a  net  about  the  guilty,  and 
often  this  can  no  more  be  done  by  proof  of 


a  single  circumstance  than  the  building  of 
a  house  with  a  single  brick."  This  was  ap- 
proved in  the  recent  cases  of  O'Brien  ▼. 
Commonwealth,  74  S.  W.  666, 24  Ky.  Law  Rep. 
2511,  and  Bess  v.  Commonwealth,  77  S.  W. 
349,  25  Ky.  Law  Rep.  1091.  The  threat  of 
the  prisoner  was  against  both  Ruark  and 
Van  Meter.  His  hostility  was  directed  to 
both  of  them.  The  criminal  design  which  he 
had  in  mind  was  to  get  even  with  both  of 
them.  If  the  commonwealth  is  allowed  to 
prove  only  the  burning  of  Van  Meter's  bam 
it  will  not  make  out  that  the  defendant  car- 
ried out  his  threat  For  all  that  would  then 
appear  the  Jmry  might  be  left  in  doubt  wheth- 
er he  had  carried  out  his  threat  as  to  Van 
Meter,  there  being  no  evidence  that  he  had 
carried  It  out  as  to  Ruark.  It  being  admitted 
that  he  had  made  the  threat,  proof  of  the 
different  steps  that  he  had  taken  In  execut- 
ing the  threat  was  competent  to  throw  light 
upon  his  motive  in  being  In  the  vicinity  of 
the  bam  on  the  morning  when  It  burned. 
If  he  had  already  burned  Ruark's  house,  in 
execution  of  the  threat  It  was  at  least  some 
grounds  for  Inference  when  Van  Meter's  bam 
burned  and  he  was  In  the  neighborhood  with- 
out any  bnslnesa  there,  that  he  was  there 
for  the  purpose  of  carrying  out  the  threat 
that  he  had  made,  and  which  he  had  already 
carried  out  in  part  by  burning  Rnark's  house. 
The  proof  also  tended  to  show  that  Van 
Meter's  bam  did  not  bum  by  accident  If 
his  threat  had  been  In  so  many  words  that 
he  would  burn  the  house  and  the  bara, 
would  It  be  maintained  that  proof  that  he 
had  already  burned  the  house  would  not  be 
admissible  In  connection  with  the  other  cir- 
cumstances proved  here,  to  show  that  he  had 
burned  the  bam?  If  this  was  a  civil  case 
and  Van  Meter  was  suing  appellant  for  dam- 
ages for  burning  his  bara,  would  it  be  main- 
tained that  proof  of  his  one  threat  to  burn 
both  houses  and  the  partial  execution  of  that 
threat  by  the  bnrning  of  one  of  the  houses, 
would  not  be  comx)etent  evidence  against 
him  on  the  facts  shown? 

There  was  suflScIent  evidence  that  Ruark's 
house  was  set  on  fire  by  an  incendiary,  to  go 
to  the  Jury.  The  Are  occurred  In  the  part 
of  the  house  which  the  prisoner  occupied 
and  with  which  he  was  therefore  familiar. 
The  way  in  which  the  house  and  bam  were 
fired  afforded  a  reasonable  inference  that 
they  were  the  work  of  the  same  hand.  But 
if  there  is  any  doubt  about  this,  the  defend- 
ant cannot  complain,  for  on  his  objection 
the  commonwealth  was  required  to  limit  Its 
evidence  to  that  above  indicated.  The  opin- 
ion of  the  court  proceeds  on  the  broad 
ground  that  evidence  that  he  had  committed 
the  previous  offense  is  incompetent  In  so 
holding,  the  court  overlooks  the  fact  that 
the  two  fires  were  set  in  execution  of  one 
threat  and  pursuant  to  one  plan.  All  of 
the  cases  cited  In  the  opinion  relate  to  inde- 
pendent offenses  which  are  wholly  discon- 
nected.   Not  a  single  authority  cited  in  the 
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opinion  touches  the  principle  upon  which 
the  circuit  court  proceeded  in  admitting  the 
«yldeace.  To  say  that  the  evidence  was  In- 
competent liecause  the  defendant  was  re- 
duced to  the  dilemma  of  saying  nothing  as 
to  the  burden  of  Ruark's  house,  or  of  at- 
tempting to  disprove  his  guilt  of  that  of- 
fense, Is  to  say  that  under  no  circumstances 
would  the  evidence  of  the  commission  of 
another  offense  be  competent,  for  wherever 
proof  of  the  commission  of  another  offense 
is  introduced,  the  defendant  is  reduced  to 
this  dilemma,  and  that  the  evidence  may  be 
admitted  for  the  purposes  indicated,  is  con- 
ceded by  all  text-writers  on  evidence.  If 
the  defendant  is  taken  by  surprise  by  the 
evidence  his  remedy  is,  as  In  any  other  cases 
of  surprise.  He  should  ask  for  time  to  meet 
It. 

The  court  certainly  does  not  mean  to  com- 
mit itself  to  the  doctrine  that  proof  of  the 
commission  of  other  offenses  is  only  compe- 
tent to  show  the  guilty  knowledge  of  the 
-defendant,  or  the  intent  with  which  he  com- 
mitted the  act  charged.  No  text-writer  so 
limits  the  doctrine.  It  is  true  that  If  the 
defendant  burned  Van  Meter's  barn  at  all, 
the  Intent  to  commit  the  crime  of  arson  can- 
not ,be  denied,  but  the  evidence  offered  waa 
<K>mpetent  to  show  the  Intent  wnicn  Induced 
bis  presence  In  the  neighborhood  at  the  time 
of  the  burning  of  the  bam,  and  to  show 
that  the  burning  of  the  bam  was  not  acci- 
dental. The  evidence  served  to  connect  the 
defendant  with  the  burning.  Circumstantial 
evidence  Is  not  rejected  If  it  fails  to  prove  a 
fact  absolutely.  It  is  admitted  if  It  reason- 
■ably  tends  to  prove  it  The  common  sense  of 
the  Jury  Is  the  reason  that  our  law  prefers 
-a  Jury  trial.  It  proceeds  upon  the  idea  that 
the  Jury  have  sufficient  intelligence  to  weigh 
the  circumstances,  and  draw  proper  conclu- 
sions. The  burning  of  the  two  houses  was 
•not  a  mere  coincidence.  The  circumstances 
show  a  direct  and  logical  connection  be- 
tween them. 

I  therefore  dissent  from  the  opinion  of 
•the  conrt 


MALONE'S  COMMITTEE  v.  LEBUS. 
iOouit  of  Appeals  of  Kentucky.  Sept.  27,  1006.) 

1.  APPBAIi  —  SUBSEQUEHT  APPEALS  —  LiAW  OS 

THS  Case. 

The  decision  of  the  appellate  court  will 
tte  followed  on  a  snbsequent  appeal  where  the 
record  therein  supports  the  conclusion  reached 
on  the  prior  appeal. 

[Ed.  Note. — For  cases  in   point,  see   vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {i  435&-1368.] 

2.  Estoppel— Bt  Deed— Title  or  Vendob— 
RiOHT  TO  Dispute  Title. 

An  owner  of  land  conveyed  it  to  a  purchas- 
er. Subsequently  he  conveyed  the  same  land 
to  a  third  person  under  whom  another  claimed 
as  remote  grantee.  Held,  that  such  remote  gran- 
tee in  an  action  to  foreclose  a  mortgage  in  such 
land  given  by  him  was  estopped  to  question  the 
title  of  the  vendor  and  the  third  person  under 
whom  he  claimed. 


5.  Vendob  and  Pitbouaseb— Lier  or  Pbek- 
isES  —  Liability  or  SuBSBQinsRT   Pdb- 

OHASEB. 

A  vendor  conveyed  land  to  a  purchaser,  and 
made  a  third  person  a  beneficiary  for  life  of  the 
interest  on  the  note  the  purchaser  gave  for  the 
premises,  and  retained  a  lien  thereon  for  the 
payment  of  the  same.  The  vendor  subsequently 
conveyed  the  land  to  another.  The  purchaser  in 
the  first  deed  made  no  claim  to  the  land.  Held, 
that  if  the  purchaser  in  the  first  deed  was  the 
holder  of  the  legal  title,  the  lien  created  in  favor 
of  the  beneficiary  continurd  to  exist,  and  one 
claiming  title  through  the  snbsequent  convey- 
ance acquired  the  premises  subject  to  that 
lien.  " 

4.  AiTORNKT  AND  Client— PuBCHASE  bt  At- 
TOBNET  at  Execution  Sale  —  Title  Ao- 

QUIBKD. 

An  attorney  of  a  judgment  creditor  purclias- 
Ing  the  land  of  the  debtor  at  the  execution  sale, 
purchases  for  the  benefit  of  the  creditor  and  bis 
beneficiary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  i$  250-263.] 

6.  VBNDOB  AND  PUBOHASEB— VENDOB'S  LIEN — 

Conveyances— Destbuction  op  Lien. 

A  vendor  conveyed  land  to  a  purchaser  and 
made  a  third  person  a  beneficial  for  life  of 
the  interest  on  the  pnrchase-money^  note.  The 
purchaser  defaulted,  and  the  vendor  obtained 
a  judgment  for  the  enforcement  of  the  lien. 
The  premises  were  sold,  and  the  vendor's  at- 
torney became  the  purchaser,  and  he,  for  the 
recited  consideration  of  a  specified  amount  and 
the  surrender  of  a  note  held  by  the  vendor  and 
executed  by  a  subsequent  purchaser  from  the 
vendor,  received  a  deed  from  the  subsequent 
purchaser.  The  attorney  had  no  authority  from 
the  vendor  to  surrender  the  note,  and  the  ven- 
dor himself  had  no  right  to  surrender  it  to  the 
extent  of  the  interest  to  accrue  during  the  life 
of  the  third  person  made  tieneficlary.  The  at- 
torney conveyed  the  premises,  and  a  remote 
grantee  claimed  them.  Held,  that  the  convey- 
ances did  not  destroy  the  right  of  the  heneficiary 
to  the  interest  on  the  purchase-money  note. 

6.  Gnrrs— Revocation. 

A  vendor  constituting  himself  a  trustee,  to 
bold  a  note  received  for  the  purchase  price  of 
land  sold  for  the  use  of  an  imbecile  for  life,  to 
the  extent  of  the  interest  accruing  on  the  note 
during  that  period,  creates  a  valid  gift,  which 
it  is  beyond  his  power  to  revoke. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts,  t  20.] 

7.  Vendor  and  Pubchaseb— Vbndob's  Lien- 
Subsequent  PuBCHASBB  —  Liability  to 
Pebsonal  Judgment. 

A  vendor  conveyed  land  and  made  a  third 
person  the  beneficiary  for  life  of  the  Interest 
on  the  purchase-money  note  secured  by  lien. 
The  purchaser  conveyed  the  premises,  and  a  re- 
mote grantee  held  them  under  a  deed  making 
no  reference  to  the  note.  Held,  that  the  remote 
grantee  was  not  personally  liable  on  the  note, 
bat  the  land  remained  subject  to  the  lien 
created. 

Appeal  from  Circuit  Court,  Harrison  Coon- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Nora  Maione's  committee  against 
Lewis  Lebus.  From  a  Judgment  granting  in- 
sufficient relief  to  plaintiff,  both  parties  ap- 
peal.   Affirmed  on  both  appeals. 

W.  S.  Cason  and  H.  Peterson,  for  appellant. 
W.  T.  Lafferty,  for  appellee. 

SETTLE,  J.  This  action  was  Instituted 
against  appellee  by  appellants,  Nora  Malone, 
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a  deaf  mute  and  Inbeclle,  and  P.  P.  Wyles, 
her  committee,  to  recover  Interest  at  the 
rate  of  6  per  cent  per  annmu,  from  June 
1,  1873,  to  Jmie  1,  1904,  on  a  $300  promissory 
note,  bearing  date  June  1,  1872,  alleged  la 
the  petition  to  have  been  executed  to  Caleb 
Jones,  trustee  for  Nora  Malone,  by  M.  D. 
Whittaker  in  part  payment  for  a  lot  of 
ground  In  the  city  of  Oynthiana,  described  in 
the  petition,  and  conveyed  to  the  latter  by 
Jones. 

The  petition  further  alleges  that  by  the 
terms  of  the  deed  to  Whittaker,  this  note 
does  not  mature  until  the  death  of  Nora  Ma- 
lone, but  the  interest  thereon  is  to  be  paid 
annually  for  her  use,  and  that  a  lien  -was 
retained,  in  the  deed,  on  the  lot  in  question 
as  security  for  the  payment  of  the  note  and 
Interest. 

It  is  also  averred  in  the  petition  that  by 
successive  deeds  the  title  to  this  lot  passed 
through  the  hands  of  several  lutermediate 
grantees  and  finally  vested  in  appellee  Lewis, 
the  present  owner  thereof;  that  tbe  note 
of  1300  and  accrued  interest  for  the  years 
mentioned,  executed  by  his  remote  grantor, 
Whittaker,  to  Caleb  Jones,  trustee  for  Nora 
Malone,  has  never  been  paid,  and  tbat  the 
lien  retained  on  the  lot  to  secure  its  payment 
with  Interest  is  still  alive  and  In  full  force. 
Therefore  Judgment  was  prayed  against  ap- 
pellee for  the  accrued  Interest,  and  also  for 
the  enforcement  of  the  lien  and  sale  of  the 
lot  for  its  payment  A  demurrer  was  filed  to 
the  petition  by  appellee,  which  was  sustained 
by  the  lower  court,  and  the  petition  dismiss- 
ed. On  appeal  tbat  judgment  was  reversed 
by  this  court  Malone's  Committee  v.  Lebus, 
77  S.  W.  180,  25  Ky.  Law  Rep.  1146.  The 
opinion  sets  out.  the  several  deeds  from  Caleb 
Jones  down  to  appellee,  together  with  an 
elaborate  statement  of  the  facts  of  tbe  case, 
which  renders  unnecessary  a  farther  state- 
ment of  the  facts  In  this  opinion. 

In  discussing  the  questions  of  law  Involved, 
the  former  opinion  says:  "The  reservation  in 
.  the  deed  from  Jones  to  Whittaker  of  the  In- 
terest on  the  $300  note  for  the  use  of  Nora 
Malone  during  her  life  is  unequivocal,  and 
sufficiently  explicit  to  create  a  valid  gift 
thereof  to  the  benefldary,  Nora  Malone,  and 
having  been  once  made.  It  was  beyond  the 
power  of  Jones  to  thereafter  revoke  it,  with- 
out tbe  consent  of  the  donee.  The  note  was 
not,  by  its  express  terms,  to  mature  within 
the  life  of  Nora  Malone,  and  at  her  death  It 
provided  that  the  principal  was  to  be  paid 
to  tbe  donor.  It  was  therefore  natural  and 
proper  that  he  should  have  retained  its  pos- 
session. Besides,  if,  as  alleged,  Nora  Malone 
was  an  Imbecile,  or  a  person  of  unsound 
mind,  at  tbe  date  of  the  gift,  no  acceptance 
thereof  by  her  -was  essential  to  render  it 
valid,  as  the  law  will  presume  an  acceptance 
on  her  part  Pennington  v.  Lawson,  65  S.  W. 
120,  23  Ky.  Law  Rep.  1340;  Bunnell  v.  Bun- 
nell, 64  S.  W.  420,  23  Ky.  Law  Rep.  800. 
A  purchaser  of  real  property  must  look  to 


the  records  for  evidence  of  title,  and  when 
It  is  there  shown  to  be  encumbered  with 
liens  in  favor  of  a  third  person,  he  is  pre- 
sumed to  have  purchased  It  with  such  knowl- 
edge and  subject  to  such  conditions,  and  him- 
self becomes  a  trustee  for  the  benefldary 
with  respect  to  the  property,  and  is  bound  in 
the  same  manner  as  the  original  trustee  from 
whom  he  purchased.  Jones  on  Liens,  if  1083, 
1084;  2  Pomeroy's  Eq.  Jur.  {}  681  and 
688;  Johnston  v.  Gwathmey,  4  Lltt.  319,  14 
Am.  Dec.  136.  Nor  la  appellee's  contention 
that  appellant's  dalm  is  stale  and  barred  by 
the  statute  of  limitations  maintainable,  at 
least  In  so  far  as  her  dalm  to  the  annually 
accruing  Interest  is  not  within  the  statute." 
Upon  the  return  of  the  case  to  the  lower 
court,  appellee  filed  answer  and  later  eevee- 
al  amendments  thereto.  The  answer  as 
amended  traversed  the  allegations  of  tbe 
petition,  pleaded  the  statute  of  limitation  as 
a  bar  to  the  action,  and  in  addition  averred 
that  at  tbe  time  Caleb  Jones  conveyed  tbe 
lot  In  controversy  to  M.  D.  Whittaker,  where- 
by it  is  claimed  tbe  Ilep  was  retained  on  the 
lot  to  secure  the  payment  of  the  note  and 
interest,  payable  to  himself  for  the  use  of 
Nora  Malone,  be  (Jones)  did  not  hold  the 
title  to  the  lot.  For  be  had  theretofore,  in 
1869,  conveyed  it  by  deed  to  one  S.  S.  Veech, 
in  consideration  of  $795,  for  which  Veech 
gave  his  note,  also  secured  by  a  lien  on  the 
lot  That  Veech  having  defaulted  In  the 
payment  of  that  note  at  its  maturity,  Jones 
Instituted  suit  thereon  and  to  enforce  Us 
lien  on  the  lot.  In  tbe  Harrison  drcnlt  court, 
and  later  obtained  Judgment  against  Veech 
for  the  amount  of  the  note  and  the  enforce- 
ment of  tbe  lien  as  prayed.  That  there  was 
a  sale  of  the  lot  under  that  Judgment,  and 
James  R.  Curry,  Jones'  attorney  In  that  suit, 
became  the  purchaser  of  tbe  lot,  and  the  sale 
thus  made  was  confirmed  by  the  court 
That  In  view  of  these  facts,  the  deed  from 
Jones  to  Whittaker  was  invalid  for  any  pur- 
pose, as  was  the  deed  from  Whittaker  to  Cur- 
ry, but  that  the  deed  from  Ourry  and  wife  to 
J.  A.  Feunell,  and  those  from  Fennell's  execu- 
tor to  Struve,  and  from  the  latter  to  appellee 
conveying  the  same  lot,  vested  in  him  the 
title  to  same,  and  as  these  last  several  deeds 
contain  no  mention  of  the  $300  note  executed 
by  Whittaker  to  Jones,  or  of  the  right  of 
Nora  Malone  to  tbe  interest  thereon,  no  lien 
In  her  favor  exists  upon  tbe  lot  la  question, 
or  has  done  so  since  the  title  vested  in  ap- 
pellee. After  certain  parts  of  the  answer 
as  amended  had  been  stlcken  out,  and  the 
remainder  controverted  by  reply,  proof  was 
taken  by  the  parties,  but  as  practically  all 
of  it  was  on  tbe  question  of  Nora  Malone's 
imbecility — which  was  already  sufficiently 
shown,  by  the  inquest  held  some  years  pre- 
viously in  the  circuit  court — ^no  light  was 
thrown  by  any  of  it  upon  the  main  questions 
involved  in  the  case.  Upon  the  hearing,  the 
drcult  court  rendered  Judgment  in  appel- 
lant's behalf  tor  the  several  years'  accrued  In- 
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terest  claimed,  witb  Interest  on  each  Install- 
ment  of  Interest,  from  the  date  it  should 
bare  been  paid,  and  directed  a  sale  of  the 
lot  In  satisfaction  of  the  aggregate  amount, 
and  costs  of  suit,  but  refused  appellants  a 
personal  Judgment  against  appellee,  to  which 
judgment  appellants  and  appellee  both  ex- 
cepted. The  former,  because  of  the  refusal 
of  the  lower  court  to  give  them  a  personal 
judgment  against  appellee  for  the  amount 
recoyered,  and  the  latter,  because  the  lot  was 
adjudged  to  be  sold  for  the  Interest  claimed. 
And  both  have  appealed.  As  shown  by  the 
quotation  from  the  former  opinion,  this  court 
tteld  that,  upon  the  facts  stated  in  the  peti- 
tion, appellants  were  entitled  to  a  Hen  upon 
the  lot  in  question  for  the  Interest  upon 
the  $300  note  claimed.  That  conclusion  was 
also  sustained  by  all  the  deeds  between  the 
parties,  copies  of  which  were  filed  with  the 
petition,  and  therefore  before  this  court  on 
the  former  appeal.  As  the  record  on  this  ap- 
peal supports  the  same  conclusion,  we  feel 
bound  by  the  opinion  dellyered  on  the  first 
appeal. 

The  only  matter  presented  by  the  record 
before  us  that  was  not  considered  on  the 
first  appeal  is  the  question  as  to  the  con- 
Teyance  by  Caleb  Jones  to  Yeech.  It  Is  true 
the  deed  to  Veech  was  executed  by  Jones  In 
1869,  while  that  to  Whlttaker  from  Jones 
was  made  in  1872.  If  the  latter  deed  is  in- 
valid, appellee  is  without  title  to  the  lot  in 
controversy.  It  does  not,  therefore,  He  In 
his  month  as  remote  vendee  of  both  Jonea 
and  Whlttaker,  to  question  the  title  of  either. 
On  the  other  hand,  if  Veech,  who  is  not  as- 
Berting  claim  to  the  property,  is  by  virtue 
of  the  deed  from  Jones  to  him,  still  the  hold- 
er of  the  legal  title  thereto,  as  his  deed 
also  made  Nora  Malone  the  beneficiary  for 
life,  of  the  interest  on  the  note  he  executed 
to  Jones  for  the  lot,  and  retained  a  lien  there- 
on for  its  payment  to  her,  that  Ken  still 
exists,  and  appellee  therefore  acquired  the 
lot,  subject  to  that  Hen.  We  are  of  opinion, 
however,  that  Curry's  purchase  of  the  lot 
in  1871,  under  the  Judgment  in  favor  of  Jonea 
against  Veech,  was  for  his  client,  Jones,  and 
consequently  for  the  benefit  of  the  tatter's 
cestui  que  trust,  Nora  Malone. 

It  is  not  to  be  presumed  that  Curry  acted 
in  bad  faith  towards  his  clients,  and  if  he 
bad  by  his  purchase  of  the  lot  intended  to 
acquire  the  title  for  himself  without  their 
consent  the  law  would  not  have  permitted 
him  to  do  so.  It  does  not  appear  from  the 
record  that  Curry  received  a  deed  from  the 
court's  commissioner  by  virtue. of  his  pur- 
chase of  the  lot  at  the  decretal  sale.  He 
did,  however,  for  the  recited  consideration  of 
$50  and  the  surrender  of  the  $300  note,  held 
by  Caleb  Jones,  receive  from  M.  D.  Whit- 
taker  and  wife  a  deed  to  the  lot  in  1873, 
but  in  what  way  he  came  into  the  possession 
of  the  note  of  $300,  executed  by  Whlttaker 
to  Jones,  does  not  appear,  nor  does  It  appear 


that  he  had  any  authority  fron;  Jones  to 
surrender  the  note.  Indeed,  Jones  himself 
had  no  right  to  surrender  it,  for  the  note, 
to  the  extent  of  the  Interest  to  accrue  during 
her  life,  was  the  property  of  Nora  Malone; 
Though  Curry  after  receiving  the  deed  from 
Whlttaker  conveyed  the  same  lot  to  J.  A, 
Fennell  for  $50  in  cash,  and  three  notes  for 
$100  each,  payable  to  Caleb  Jones  in  one, 
two  and  five  years  respectively,  with  Interest 
from  date,  secured  by  a  Hen  upon  the  lot; 
neither  the  conveyance  from  Whlttaker  to 
Curry,  from  Curry  to  Fennell,  nor  those  of 
Fennell's  executor  to  Strove,  or  Strove  to 
appellee,  had  the  effect  to  destroy  the  lien 
retained  for  the  benefit  of  Nora  Malone 
In  the  deed  from  Caleb  Jones  to  M.  D.  Whlt- 
taker of  the  30th  of  April,  1872.  As  by  the 
latter  deed,  Jones  constituted  himself  a  tros- 
tee  to  bold  the  note  then  taken  from  Whlt- 
taker, for  her  use  and  benefit,  to  the  extent 
of  the  Interest  that  might  accrae  thereon 
while  she  lived,  it  created  a  valid  gift  there- 
i  of  to  the  beneficiary,  which  It  was  beyond 
i  the  power  of  the  trustee  to  revoke  without 
her  consent,  and  being  an  imbecile  she  could 
not  consent.  This  was  our  conclusion  on 
the  first  appeal,  and  to  that  conclusion  we 
still  adhere. 

The  lower  court  did  not  err  in  refusing 
appellant  a  personal  Judgment  against  appel- 
lee. He  was  not  an  obligor  in  or  party  to 
the  note  executed  by  Whlttaker  to  Jones. 
His  acceptance  of  the  deed  from  Strove  con- 
veying him  the  lot  in  controversy  imposed 
on  him  no  personal  obligation  to  appellant 
His  misfortune  Is  that  he  acquired  a  lot 
upon  which  existed  a  Hen  for  the  several 
amounts  of  interest  claimed  by  appellants. 
He  took  It,  therefore,  subject  to  the  Hen,  and 
though  the  lot  was  properly  adjudged  to  be 
sold  In  satisfaction  of  appellants'  debt,  ap- 
pellee Is  not  personally  bound  therefor. 

Wherefore  the  Judgment  is  afiOirmed  on 
both  the  original  and  cross  appeaL 


DAILET  et  al.  v.  O'BRIBN  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept  28,  1906.) 

1.  ACTIOK— Join  DEB— Pabtieb  akd  Inibbestb 
Involved. 

Under  Civ.  Code  Prac.  S  83,  providing  tliat 
several  caoses  of  action  may  be  united  if  each 
affect  all  the  iwrtles  to  the  actioDj  and  may  be 
prosecuted  by  the  same  kind  of  action,  an  action 
by  the  heir  of  a  decedent  to  compel  a  settle- 
ment of  the  estate  could  not  be  Joined  with 
an  action  to  set  aside  a  deed  given  by  decedent, 
where  the  parties  to  the  suit  to  settle  the  es- 
tate bad  no  interest  In  the  snit  to  cancel  the 
deed. 

[Bd.  Note. — For  cases  in  point  see  voi.  1, 
Cent  Dig.  Action,  {  511.] 

2.  Pleadino— Petition— RkitkbbnokFbom  One 
Pabaobafu  to  Anotheb. 

The  averments  of  one  paragraph  of  a  peti- 
tion cannot  be  connected  with  or  relied  on  in 
aid  of  another. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  i  118.] 
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-3.  PaBTIES— PebSONS  EnXITLBD  TO    SOE. 

Under  the  express  provisions  of  Civ,  Code 
Prac.  !  18,  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  ic  Interest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parties,  U  3,  5-7.] 

4l  Pleadiro— C0NCI.D810NS  OF  Law. 

An  allegation  that  plaintiff  was  the  sole 
"heir  at  law"  of  a  decedent  amounted  to  no 
-more  than  a  conclusion  of  law. 

[Ed.  Note. — For  cases  in  iK>int,  see  vol.  89, 
■Cent.  Dig.  Pleading,  (  27.] 

Appeal    from     Circuit    Coart,    Franklin 

•County. 

"Not  to  be  officially  reported." 

Suit  by  Mollie  Dailey  and  another  against 

Pat  O'Brien  and  others.    E^om  a  Judgment 

dismissing  the  petition,  complainants  appeal. 

Affirmed. 

Ira  Julian,  for  appellants.  John  W,  Bod- 
man,  Frank  Cblnn,  and  Jas.  Andrew  Scott, 
tor  appellees. 

LASSING,  J.  This  was  a  suit  brought  by 
Mollie  Dailey  and  her  husband,  James  Dai- 
ley, against  Pat  O'Brien,  L.  B.  Marshall,  ad- 
ministrator of  John  Gallery,  and  the  Far- 
mers* Bank  of  Frankfort,  In  which  plaintiffs 
seek  a  settlement  of  the  estate  of  John  Cal- 
lery,  deceased,  and  ask  that  a  deed  from 
John  Callery  to  Pat  O'Brien  be  set  aside, 
and  tbat  certain  purchase-money  notes  eze- 
-cuted  for  said  land  be  canceled.  The  peti- 
tion Is  in  two  distinct  paragraphs;  the  first 
seeking  a  settlement  of  the  estate,  and  the 
second  a  rescission  and  cancellation  of  the 
deed.  The  trial  court  sustained  a  motion, 
over  plaintiffs'  objection,  to  require  plaintiffs 
to  elect  which  cause  of  action  they  would 
prosecute.  Plaintiffs  elected  to  prosecute 
the  cause  as  set  forth  in  the  second  para- 
graph, viz.,  to  cancel  the  deed.  A  motion 
was  then  made  to  strike  from  the  second 
paragraph  these  words,  "Belteratlng  each 
-and  all  the  averments  of  the  first  paragraph 
-of  the  petition."  And  the  court  sustained 
this  motion  over  plaintiffs'  objection.  A 
general  demnrrer  was  then  entered  to  the 
second  paragraph  of  the  petition.  The  court 
sustained  the  demurrer,  with  leave  to 
amend;  and  plaintiffs,  electing  to  stand  by 
their  petition,  refused  to  amend,  and  the 
court  dismissed  their  petition.  E'rom  this 
ruling  this  appeal  is  taken. 

The  trial  court  properly  required  plaintiffs 
to  elect  which  cause  of  action  they  would 
prosecute,  as  there  were  clearly  two  causes 
■of  action  in  this  petition  which  were  Improp- 
■erly  Joined.  Section  83  of  the  Civil  Code  of 
Practice  provides:  "Several  causes  of  ac- 
tion may  be  'united,  if  each  affect  all  the 
parties  to  the  action;  may  be  brought  In  the 
same  county,  and  may  be  prosecuted  by  the 
same  kind  of  action."  In  this  case  the  par- 
ties to  the  suit  to  settle  the  estate,  including 
the  administrator  and  the  creditors  of  the 
decedent,  had  no  interest  whatever  in  the 
suit  to  cancel  the  deed.  Therefore  the  ac- 
tions, not  affecting  the  same  parties,  could 


not  be  properly  joined.  Nor  can  tbe  plain- 
tiffs complain  of  the  ruling  of  the  court  In 
sustaining  the  motion  to  strike  from  tbe 
second  paragraph  the  words  embraced  in 
said  motion,  for  it  Is  a  well-settled  rule  that; 
while  a  pleading  may  contain  as  many  dis- 
tinct causes  of  action  or  defenses  as  the 
pleader  may  have,  yet  each  paragraph  must 
be  complete  in  Itself.  "The  averments  of  one 
paragraph  cannot  be  connected  with  or  re- 
lied on  in  aid  of  another."  Black  v.  Hollo- 
way,  41   S.  W.  576,   19  Ky.  Law  Bep.  694. 

The  serious  question  remaining  in  tbis 
case  Is,  does  tbe  second  paragraph  pre- 
sent a  cause  of  action?  Section  18  of  the 
Code  of  Civil  Practice  provides  that  every 
action  must  be  prosecuted  in  the  name  of 
tbe  real  party  In  Interest.  No  one  other 
tlian  the  heirs  at  law  of  John  Callery,  de- 
ceased, could  maintain  an  action  to  cancel 
the  deed  made  by  him  to  Pat  O'Brien.  Tbe 
petition  alleges  that  "John  Callery  departed 
this  life  Intestate,  resident  and  domiciled  In 
Franklin  county,  Kentucky,  on  the  17th  day 
of  May,  1905,  unmarried  and  childless,  and 
plaintiff  Mollie  Dailey  was  bis  sole  heir  at 
law."  This  is  all  that  is  said  as  to  heir- 
ship. This  allegation  is  a  conclusion  of  law, 
as  was  decided  In  Flte  t.  Orr's  Assignee, 
1  S.  W.  582,  8  Ky.  Law  Bep.  349,  where  this 
court  says:  "An  allegation  (bat  certain 
persons  are  the  only  heirs  of  another  Is  but 
a  conclusion  of  law.  A  party  who  claims 
his  title  or  right  to  property  by  reason  ot 
his  heirship  must  state  whatever  degree  of 
relationship  In  which  be  stands  to  tbe  per- 
son through  whom  be  claims,  and  must  also 
show  that  there  are  none  standing  in  a  nearer 
degree  of  relationship."  See,  also,  Larue, 
etc.,  T.  Hays,  etc.,  7  Bush,  60.  The  plain- 
tiffs failing  to  show  their  right  to  prose- 
cute or  maintain  this  action,  the  demurrer 
was  properly  sustained. 

The  ruling  of  tbe  lower  court  was  correct; 
and  the  judgment  is  affirmed. 


COMMONWEALTH  v.  BVLA.Y. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  190a) 

1.  PEEJUKT— Indictment — Sttffioienct. 

On  a  prosecution  under  Ky.  St  1903,  I 
1174,  defining  the  offense  of  false  swearing  as 
willfully  and  Imowingly  swearing  to  that  which 
is  false,  an  indictment  charging  that  defendant 
swore  that  he  never  "made  any  trade"  with  a 
certain  person  was  demurrable  as  not  charging 
that  defendant  swore  falsely  to  any  fact  as  dlS^ 
tinguished  from  a  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  voL  39; 
Cent  Dig.  Perjury,  {  61.] 

2.  Indictment  and  Information  —  Sostain- 
iNo  OF  Demubbeb— Resubmission  to  Gband 

JUBY. 

It  was  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  resubmit  the  case  to  the  grand 
jury,  under  section  170,  authorizing  resubmis- 
sion and  holding  of  defendant  on  bail  or  in 
custody,  on  tbe  sustaining  of  a  demnrrer  to  the 
indictment. 
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-3.   CBnOHAI,  IiAW— DiSMISSAI.  0»  INDIOTMEWT 
— FoRltEB  JeOPABDY. 

Under  the  express  provision  of  Cr.  Code 
Prac.  I  178,  the  dismissal  of  an  indictment  by 
the  court  on  demurrer  is  no  bar  to  a  further 

prosecution,  onless  it  is  dismissed  for  an  ob- 
jection to  its  form  or  substance  taken  at  the 
trial,  or  variance  between  the  indictment  and 
proof,  or  because  the  indictment  contains  matter 
which  is  a  legal  defense  or  a  bar  to  the  indict- 

.ment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  liaw,  §{  312-321.] 

Appeal  from  Circuit  Court,  Lame  County. 

"To  be  officially  reported." 

G.  H.  Bray  wag  prosecuted  for  false  swear- 
•Ing,  and  the  state  appeals  from  a  Judgment 
■dismissing  the  indictment  on  demurrer  tbere- 
.ta    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  C.  H.  Morris,  and 
T>.  A.  McCandless,  for  the  Commonwealth. 

O'REAR,  J.  Appellee  was  indicted  upon 
the  charge  of  false  swearing.  The  accusa- 
tion in  the  Indictment  runs:  "The  said  G. 
'B.  Bray  did  willfully,  knowingly,  and  false- 
ly iTwear  and  give  In  evidence  the  follow- 
ing false  statement,  to  wit:  'That  he  never 
-did  make  any  trade  with  the  said  O.  W. 
Morris  of  any  kind  whatever,'  when  in  fiict 
and  In  truth  the  said  G.  H.  Bray  had  made  a 
trade  with  said  Morris,  and  then  and  there 
'knew  he  had  made  said  trade,  and  knew  that 
said  statement  was  false."  Whether  the  ac- 
■  cosed  and  Morris  had  made  a  "trade"  de- 
pended npon  whether  they  had  had  such 
n^otlations  as  resulted  'in  a  legal  contract 
between  them.  The  result  of  such  nego- 
tiations is  a  question  of  law.  Whether 
that  result  Is  a  binding  legal  contract  is 
therefore  a  matter  of  opinion  concerning  the 
legal  effect  of  what  bad  transpired.  False 
-swearing,  as  a  crime,  is  a  name  given  by  the 
«tatnte  to  the  act  of  willfully  and  knowingly 
d^oslng  falsely  in  a  sworn  statement  be- 
fore some  officer  authorized  to  administer 
an  oath,  concerning  some  fact  Our  statute 
reads  (section  1174,  Ky.  St.  1903):  "Shall 
-willfully  and  knowingly  swear,  depose,  or 
^ve  in  evidence  that  which  is  false."  It 
Is  true  that  opinions  are  sometimes  evidence, 
«o  are  belief  and  Icnowledge— all  mental  acts. 
And  a  witness  may  swear  falsely  or  com- 
mit perjury  with  reference  thereto,  in  stat- 
ing on  oath  that  snch  and  such  was  his 
opinion  concerning  a  matter  about  which  his 
opinion  became  a  fact,  and  was  receivable 
as  such  as  a  matter  of  evidence,  when  in 
truth  such  was  not  his  opinion,  and  he  will- 
■fully,  knowingly,  and  corruptly  falsely  stat- 
-ed  that  as  his  opinion  which  was  not  his 
opinion.  Com.  y.  Edison,  10  Ky.  law  Bep. 
340,  9  S.  W.  161;  Commonwealth  v.  Thomp- 
son, 3  Dana,  301.  But  where  the  statement 
wbich  is  the  basis  of  the  accusation.  Is  'a 
matter  of  construction,  or  a  deduction  from 
glTen  facts,  that  it  Is  erroneous,  or  Is  not 
A  correct  construction,  or  Is  not  a  logical  de- 
duction from  all  the  facts,  cannot  constitute 


It  false  swearing.  The  aim  of  the  statute 
was  not  to  repress  freedom  of  thought,  or  to 
in  anywise  control  the  exercise  of  the  Judg- 
ment But  It  was  to  prevent  the  giving  in 
evidence  or  sworn  statements,  a  verity  to 
facts  which  did  not  exist,  upon  which  Judg- 
ment and  mental  speculation  were  to  be  in- 
dulged. The  accusation  in  this  Indictment 
does  not  charge  that  appellee  swore  falsely 
as  to  any  fact  The  demurrer  was  therefore 
properly  sustained. 

The  commonwealth's  attorney  moved  the 
court,  upon  the  demurrer's  having  been  sus- 
tained, to  resubmit  the  case  to  the  grand  Jury, 
which  was  overruled.  The  commonwealth  Is 
complaining  also  of  that  action  of  the  court 
The  Criminal  Code  provides  that  an  indict- 
ment is  demurrable  if  it  show  (1)  that  the 
offense  charged  Is  not  within  the  Jurisdiction 
of  the  court  (section  166,  O.  CJodc  Prac);  or 
(2)  if  the  Indictment  Improperly  charge  more 
than  one  offense  (section  16S,  Cr.  Code  Prac); 
or  (S)  If  the  indictment  contain  matter  which 
is  a  legal  defense  or  bar  to  the  prosecution 
(section  ie»,  Cr.  Code  Prac);  or  (4)  If  the 
facts  stated  do  not  constitute  a  public  offense 
(section  165,  Cr.  CJode  Prac).  Section  170 
then  provides :  "If  the  demurrer  be  sustained 
on  any  other  grounds  than  those  mentioned 
In  the  last  four  sections  (166,  167,  168,  169) 
the  case  may  be  submitted  to  another  grand- 
Jury,  and  an  order  to  that  effect  may  be  made 
by  the  court  on  the  record,  whereupon  the  de- 
fendant shall  be  held  in  custody  or  on  bail 
in  the  manner  and  for  the  time  provided  In 
sections  159  and  160." 

The  purpose  of  this  section  Is  to  allow 
the  commonwealth  to  hold  the  custody  of  the 
accused  pending  the  perfection  of  the  plead- 
ings In  the  case  In  which  he  Is  charged. 
Whether  the  accused  should  be  held  or  not 
pending  further  investigation,  seems  to  be 
left  to  the  discretion  of  the  court,  and  not 
to  the  prosecutor.  The  practice  ordinarily  is 
to  grant  this  request  of  the  commonwealth's 
attorney  for  a  resubmission  to  the  grand 
Jury  where  the  form  of  the  indictment  is  de- 
fective, and  which  may  be  cured  by  proper 
pleading.  Such  would  doubtless  have  been 
the  action  of  the  court  In  this  case  had  It 
seemed  probable  that  the  case  of  the  state 
could  have  been  perfected  by  a  better  plead- 
ing. But  the  matter  charged  was,  as  we  have 
seen,  not  Indictable  at  all.  No  kind  of  plead- 
ings could  have  helped  out  the  case.  For 
the  deficiency  was,  not  in  accurate  pleading, 
but  In  the  matter  charged  as  constituting 
the  offense.  There  Is  no  suggestion  In  the 
record  that  the  alleged  false  statement  was 
not  correctly  set  out  Then  why  harrass 
the  accused  by  holding  him  In  court  for  fur- 
ther fruitless  effort  concerning  the  same 
thing?  Such  probably  was  the  reasoning  of 
the  learned  trial  Judge,  and  we  are  not 
prepared  to  say  that  he  abused  the  Judicial 
discretion  with  which  he  was  Invested  by 
section  170,  supra.    The  dismissal  of  the  in- 
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dlttment  was  not  a  bar  to  further  prosecu- 
tion.   Section  178  Cr.  Ck)de  Prac. ;  Common- 
wealth y.  Swanger,  108  Ky.  679,  67  S.  W.  10. 
Judgment  affirmed. 


BOLDKIOK  T.  MILLS. 
(Court  of  Appeals  of  Kentucky.    Oct.  4,  1906.) 

1.  Husband  and  Wife— Wife's  Pebsonalty 
—Rights  op  Husband— Waiveb. 

While  a  husband,  prior  to  the  act  of  1894, 
was  entitled  to  all  his  wife's  personalty  which 
he  reduced  to  possession  during  the  marriage, 
he  could  waive  such  right  and  permit  the  wife 
to  own  and  control  such  personalty  as  of  her 
separate  estate. 

(Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  §§  27,  38-46.] 

2.  Fbaudulent  Convetances— Tbansaotioks 
Between  Husband  and  Wife. 

One  who  is  not  a  creditor  of  a  husband 
at  the  time  he  paid  for  certain  bank  stock  for 
his  wife  at  her  request,  when  he  was  indebted 
to  her  to  an  amount  exceeding  that  paid  for 
the  stock,  was  not  entitled,  on  subsequently  be- 
coming a  creditor  of  the  husband,  to  claim 
that  the  issuance  of  the  stock  in  the  wife's 
name  was  fraudulent  as  to  his  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.   Dig.   Fraudulent   Conveyances,    g{  631- 

Appeal  from  Circuit  Court,  Marion  County. 

"Not  to  be  officially  reported." 

Action  by  C.  C.  Boldrlck,  as  trustee  In 
bankruptcy  of  John  D.  Mills,  against  Mrs. 
Martha  Mills.  From  a  judgment  for  defend- 
ant, plaintiflf  appeals.    Affirmed. 

H.  W.  Rives,  for  appellant.  Proctor  Knott 
McElroy  and  S.  A.  Russell,  for  appellee. 

LASSINO,  J.  On  October  20,  1904,  J.  A. 
Stlllwell  obtained  a  Judgment  against  John 
D.  Mills  for  $637.51  for  breach  of  contract. 
Ten  days  later  Mills  was  adjudged  a  bank- 
rupt, and  appellant  appointed  trustee  of  his 
estate.  In  April,  1905,  this  suit  was  insti- 
tuted by  the  trustee  to  recover  of  the  defend- 
ant, Martha  Mills,  wife  of  John  D.  Mills, 
three  shares  of  bank  stodc  in  the  Raywlck 
Bank,  worth  $300,  on  the  grounds  that  it 
was  the  property  of  the  bankrupt  and  was 
held  by  her  in  fraud  of  the  right  of  the  cred- 
itors of  her  husband's  estate,  and  especially 
of  the  right  of  John  A.  Stlllwell.  Proof  was 
taken,  and  these  facts  developed:  Martha 
Mills  had  received  some  money  and  personal 
property  from  the  estate  of  her  father,  prior 
10  1894.  She  had,  during  her  married  life, 
kept  certain  live  stock  and  claimed  it  as  her 
own;  that  her  husband  had  sold  Its  increase 
from  time  to  time,  and  retained  the  money 
for  her;  that  her  husband,  at  all  times  prior 
to  1894,  recognized  the  claim  of  his  wife  to 
this  money  and  property;  that  after  1894 
defendant  continued  to  trade  in  stock  In  a 
small  way,  and  in  addition  asserted  owner- 
ship to  the  proceeds  of  sales  of  butter,  eggs, 
poultry,  etc.,  which  amounted  to  something 
over  $75  per  annum;  that  in  the  spring  of 
1003  the  bank  stock  in  question  was  sub- 
scribed for,  and  later  paid  for,  and  that  it 


was  taken  in  tbe  name  of  the  defendant;  that 
all  of  this  occurred  more  than  nine  months 
before  the  claimant,  Stlllwell,  obtained  his 
Judgment,  and  more  than  six  months  before 
John  D.  Mills  wts  adjudged  a  bankrupt.  Un- 
der this  proof,  the  chancellor  adjudged  the 
wife,  Martha  Mills,  the  owner  of  tbe  bank 
stock,  and  the  trustee  appeals. 

It  is  true  that,  before  the  act  of  1894,  by 
marriage  the  husband  acquired  a  right  to  all 
the  personalty  of  the  wife,  and  his  right  was 
perfected  by  reducing  It  to  possession.  It 
has  been  repeatedly  held  that,  while  be  had 
this  absolute  right,  he  might  waive  it  and 
permit  the  wife  to  own  and  control  such  per- 
sonalty as  her  separate  estate.  The  proof  in 
this  case  shows  that  the  husband  at  all  times 
recognized  the  right  of  the  wife's  claim  to 
certain  live  stock  which  she  had,  and,  fur- 
ther, that  he  recognized  her  claim  against  him 
for  certain  money  which  she  let  him  have. 
At  the  date  of  the  subscription  for  tbe  bank 
stock,  and  when  it  was  paid  for  and  the  cer- 
tificate issued  to  the  wife,  the  creditor  Still- 
well  bad  no  claim  against  her  husband  what- 
ever. Hence  he  cannot  complain  that  the 
husband,  John  D.  Mills,  paid  for  the  bank 
stock  for  his  wife  at  her  request.  He  owed 
her  the  money,  and  more. 

There  is  no  fraud  shown  In  this  transac- 
tion between  the  husband  and  the  wife,  and 
the  chancellor  properly  adjudged  her  the 
owner  of  the  bank  stock  in  question,  and  the 
Judgment  is  affirmed. 


COMMONWEALTH  ▼.  YOKELBT  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  8.  1906.) 

Intoxioatinq  Liquobs  —  Illegal  Sales  — 
Special  Laws  and  Local  Option. 

Though  the  special  act  (Acts  1873,  vol.  1, 
p.  891,  c.  312),  prohibiting  the  sale  of  intoxicat- 
ing liquor,  except  by  druggists  for  medicinal 
gurposes,  in  or  within  a  mile  of  tbe  city  of  T., 
I  not  repealed  by  the  general  local  option  law, 
when  put  into  operation  in  tbe  same  territory 
by  vote  of  the  people,  not  having  been  vacated 
in  the  manner  prescribed  by  Ky.  St.  1903,  |  2560, 
yet  it  is  modined  by  the  general  law  as  to  pro- 
cedure, the  quantity  of  liquor  constituting  tbe 
offense,  and  the  penalty,  so  that  under  aection 
2558,  as  modified  by  Acts  1904,  p.  160,  c.  76, 
it  is  not  an  offense  for  a  manufacturer  to  whole- 
sale liquor  of  his  own  make. 


Appeal  from  Circuit  Court,  Monroe  Coun- 
ty. 
"Not  to  be  officially  reported." 
Sam  Yokeley  and  others  were  Indicted  for 
selling  liquor.  From  a  Judgment  dismissing 
the  indictment,  tbe  commonwealth  appeals. 
Affirmed. 

H.  L.  Harlan,  N.  B.  Hays,  and  Charles  H. 
Morris,  for  the  commonwealth. 

SETTLE,  J.  Appellees  were  Indicted  for 
unlawfully  selling  spirituous  liquor  within  a 
mile  of  tbe  city  of  Tomkinsville,  Monroe 
county,  in  violation  of  a  special  act  of  the 
Legislature,  approved  March  5,  1873  (Acts 
1873,  vol.  1,  p.  391,  c.  312),  whereby  the  sale 
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of  spirituous,  vlnons,  and  malt  Uqnore  ex- 
cept by  druggists  for  medical  purposes  upon 
the  prescriptioo  of  a  practicing  physician  is 
prohibited  in  the  city  of  Tomkinsvile,  and 
within  one  mile  thereof.  Api>ellees  filed  a 
demurrer  to  the  Indictment  and  the  case 
was  submitted  to  the  court  upon  demurrer 
and  certain  agreed  facts  which  appear  in 
the  record.  Judgment  was  entered  sustain- 
ing the  demurrer  and  dismissing  the  indict- 
ment. From  that  Judgment  the  common- 
wealth has  appealed. 

The  agreed  facts  were:  that  the  Indict- 
ment was  found  under  the  special  act  of 
March  5,  1873;  that  the  act  tiad  been  made 
operative  by  a  majority  vote  of  the  citizens 
of  the  territory  to  be  affected  taken  at  an 
election  duly  held  April  5,  1873;  that  defend- 
ants are  partners  conducting  a  distillery  for 
the  manufacture  of  spirituous  liquors  within 
a  mile  of  the  city  of  Tomklnsville,  that  the 
sale  of  whisky  for  which  they  were  indicted 
was  made  at  their  distillery  to  Sam  Hagan 
as  charged  and  that  the  quantity  sold  was 
five  gallons  or  more,  of  their  own  manufac- 
ture; that  the  general  local  option  law  was 
in  force  throughout  Monroe  county  when  the 
sale  was  made  to  Hagan,  having  theretofore 
I>een  put  into  operation  by  an  election  prop- 
erly held  In  each  of  the  voting  precincts  of 
the  county  on  the  8tb  day  of  September, 
1000.  It  is  conceded  for  the  commonwealth 
that  as  the  indictment  was  found  under  the 
special  act  which  prohibits  the  sale  of  spirit- 
uous liquor  by  a  distiller,  or  other  person,  in 
any  quantity  In  the  territory  defined  therein, 
except  for  medicinal  purposes  upon  the  pre- 
scription of  a  physician,  the  prosecution 
shonld  liaye  I>een  proceeded  with  under  that 
act;  that  the  special  act  has  not  been  repealed 
by  the  general  local  option  law,  consequently 
the  lower  court  erred  in  holding  that  the 
provisions  of  the  general  local  option  law 
apply  to  the  case. 

It  lias  been  uniformly  held  by  this  court 
that  a  special  prohibitory  statute  like  the 
one  here  Involved,  enacted  prior  to  the  adop- 
tion of  the  present  Constitution,  is  unre- 
pealed by  the  general  local  option  when  put 
into  operation  In  the  same  territory  by  vote 
of  the  people,  except  where  it  has  been 
vacated  in  the  manner  prescribed  by  section 
2560  of  the  Kentucky  Statutes  which  is  by  a 
vote  of  the  people  in  the  district  affected  by 
the  statute  authorizing  the  sale  of  liquor,  yet 
the  special  statute  and  general  law  are  both 
in  force  there,  the  former  modified  by  the 
latter  as  to  procedure,  the  quantity  of  liquor 
constituting  the  offense  and  the  penalty. 
Locke  v.  Commonwealth,  74  8.  W.  6.54,  25 
Ky.  Law  Rep.  76;  Raubold  v.  Common- 
wealth, 64  8.  W.  17,  21  Ky.  Law  Kep.  1126; 
Brann  v.  Hart,  97  Ky.  735,  81  8.  W.  736; 
Thompson  v.  Commonwenlth,  103  Ky.  685, 
45  a  W.  1039,  46  8.  W.  492,  608;  Stamper  v. 
Commonwealth,  102  Ky.  33,  42  8.  W.  916. 
It  therefore  follows  that  both  the  special 
act  of  1873,  and  the  general  local  option  law 


are  in  force  in  the  territory  in  which  appel- 
lees sold  the  liquor  for  which  the  Indictment 
in  question  was  found  against  tnem;  ine  for- 
mer being  modified  by  the  latter  to  the  ex- 
tent indicated. 

Section  2558  of  the  general  local  option 
law  provides:  "The  provisions  of  this  act 
shnll  not  apply  to  any  manufacturer  or 
'v\...>Iesale  dealer,  who  in  good  faith  and  in 
the  usual  course  of  trade,  sells  by  the  whole- 
sale, in  quantities  of  not  less  than  five  gal- 
lons, delivered  at  one  time  and  not  to  be 
drunk  on  the  premises.  By  act  of  the  Gen- 
eral Assembly  approved  March  22,  1904 
(Acts  1904,  p.  160,  c.  76),  which  was  in  force 
when  appellees  sold  the  liquor  for  which  they 
were  indicted,  the  right  to  sell  spirituous, 
vinous,  or  malt  liquors  by  wholesale  in  terri- 
tory where  prohibition  prevails,  under  the 
local  option  law,  is  restricted  to  manufactur- 
ers selling  liquor  of  their  own  manufacture. 
As,  according  to  the  admitted  facts,  appel- 
lees were  distillers  at  the  time  of  making  the 
sale  charged  in  the  Indictment,  and  the 
quantity  sold  was  five  gallons  or  more  of 
their  own  manufacture,  and  the  sale  was 
made  at  the  distillery,  the  lower  court  did 
not  err  in  rendering  the  Judgment  com- 
plained of. 

Wherefore  the  Judgment  is  affirmed. 


LOUISVILLE  A  N.    R.  00.  v.   MBTCALF. 
(Court  of  Appeals  of  Kentucky.    Oct.  5,  1906.) 

1.  Mastrb  and  Servant— Injubibs  to  Serv- 
ant—Risks  iVssuHED— Dahobbs  Incident 
TO  Emplotment. 

Where  several  servants,  after  rolling  a 
larfte  wlieel  upon  a  flat  car,  were  holding  on 
to  it,  when  the  foreman  eave  orders  to  let  go, 
and  one  of  the  servants,  by  reason  of  bia  posi- 
tion, was  unable  to  get  entirely  out  of  the  way 
of  the  falling  wheel  and  was  injured,  the 
danger  was  not  an  incident  of  the  employment. 
[Ed.  Note. — For  cases  in  point,  see  vol.  84. 
Cent.  Dig.  Master  and  Servant,  $8  547-550. 
565.] 

2.  Sake— CoNTRiBUTOBT  Nbglioencb— Meth- 
ods OF  Work. 

The  servant  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §j  1089-1093.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Joe  Metcalf  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Benjamin  D.  Warfield  and  J.  W.  Alcorn, 
for  appellant    James  Sparks,  for  aQpellee. 

O'REAR,  J.  Appellee,  Joe  Metcalf,  a  sec- 
tion hand  in  appellant's  employ,  was  directed 
by  his  foreman  to  assist  others  of  bis  crew 
in  loading  onto  a  flat  car  a  large  iron  wheel, 
weighing  about  a  ton.  The  foreman  was  pres- 
ent, directing  the  work.  The  wheel  was  roll- 
ed up  onto  the  flat  car,  the  men  holding  on  to 
it,  when  the  foreman  gave  orders  to  let  go. 
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having  previously  Instructed  the  men  when 
he  gave  snch  order  for  them  to  turn  loose  the 
wheel  and  let  It  fall  flat  on  the  bed  of  the 
car.  Appellee  by  reason  of  his  position,  hav- 
Ing  hold  of  the  top  of  the  wheel  on  the  side 
toward  which  it  was  to  fall,  had  to  Jmnp 
forthw  to  get  out  of  the  way  of  the  falling 
wheel.  He  failed  to  get  away,  and  had  his 
fingers  crushed  by  It 

It  is  charged  in  this  suit  for  damages  that 
the  foreman  was  negligent  in  giving  the  order 
to  the  workman  to  turn  the  wheel  loose  bo- 
fore  api>ellee  had  time  to  reach  a  place  of 
safety.  The  court  submitted  to  the  Jury  that 
question.  They  found  for  appellee.  We  can- 
not say  their  verdict  is  without  support  in  the 
evidence. 

It  is  further  argued  that  appellant  was  en- 
titled to  a  peremptory  Instnictlon  on  the 
ground  that  whatever  danger  appellee  was 
subjected  to  was  such  only  as  was  incident 
to  his  employment  in  that  work,  and  that 
his  falling  to  get  away  In  time  was  neces- 
sarily due  to  his  own  act;  that  to  bold  on  to 
such  a  heavy  falling  wheel  was  Itself  culpa- 
ble negligence  when  the  result  must  have 
been  Inevitably  to  Injure  him.  If  appellee 
had  been  alone  In  charge  of  the  wheel  there 
would  be  much  force  in  appellant's  argument. 
But  where  there  were  others  also  holding  it 
and  controlling  its  action,  in  accordance  with 
the  direction  of  the  overseer,  appellee's  peril 
was  not  necessarily  self-imposed.  It  might 
have  been  negligent  In  the  foreman  to  have 
the  wheel  thrown  down  toward  appellee  be- 
fore he  had  had  time  to  get  a  safe  distance 
from  the  falling  object 

We  think  the  instnictions  fairly  submitted 
the  questions  of  negligence  and  contributory 
n^llgence  to  the  jury. 

Judgment  affirmed. 


HOOKER    T.    LOUISVILLE   &   N.    R.   CO. 
(Court  of  Appeals  of  Kentucky.    Oct  4.  1906.) 

1.  AppeaI/— FoBUEB  Decision— Law  of  Case. 

The  decision  on  a  former  appeal  is  the 
law  of  the  case  on  a  retrial. 

[Ed.  Note. — ^Por  cases   in   point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  SJ  4G61^665.J 

2.  Mactbb  and  Servant— Injvbies  to  Serv- 
ant. 

Where  plaintiff,  a  servant  of  a  railroad, 
had  given  np  his  purpose  of  going  to  a  closet 
which  was  locatea  across  defendant's  tracks, 
at  the  time  he  was  injured  while  standing 
between  two  cars,  he  could  not  recover  on  the 
theory  that  defendant  had  located  the  closet 
beyond  the  tracks,  and  had  thus  licensed  him 
to  cross  for  the  purpose  of  going  to  the  closet 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  i  153.] 

3.  RAiut0AD»— Accident  in  Tabds— Peesonb 
ON  Tbaok— Notice— Precautions. 

Where  plaintiff  was  injured  while  stand- 
ing between  two  cars  by  the  sudden  movement 
of  the  train,  the  mere  fact  that  one  of  defend- 
ant's servants  In  charge  of  the  train  crew  saw 
him  crossing  the  tracks  and  standing  near  or 
at  the  can  was  insufficient  to  <^arge  defendant 


with  knowledge  that  plaintiff  was  in  a  piaos 
of  danger. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  {g  127&-1280.] 

Appeal  from  Circuit  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  by  J.  C.  Hocker  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Front 
a  judgment  for  defendant,  plaintiff  appeals.. 
Affirmed. 

Robt  Harding,  John  W.  Voris,  John  W_ 
Rowlings,  and  Oreen  &  Van  Winkle,  for  ap- 
pellant O.  R.  McDowell,  C.  H.  Rodes,  Chen- 
anit  Hnguely,  and  Benjamin  D.  Warfield, 
for  appellee. 

HOBSON,  C.  J.  On  the  former  appeal  of 
this  case  It  was  held  that  under  the  evidence 
the  court  should  have  instructed  the  jury 
peremptorily  to  find  for  the  defendant,  there 
being  no  testimony  that  the  servants  of  the 
company  knew  that  the  plaintill  was  between 
the  cars ;  that  it  was  negligence  on  bis  part 
to  stand  between  the  cars,  and  that  there  be- 
ing no  proof  that  his  danger  was  perceived 
by  those  in  charge  of  the  train  he  could  not 
recover.  See  L.  ft  N.  R.  R.  Co.  v.  Hocker,  111 
Ky.  707,  64  8.  W.  638,  65  8.  W.  119.  On  a 
retrial  of  the  case  at  the  conclusion  of  the 
plalntitTs  evidence  the  court  instructed  the 
jury  to  find  for  the  defendant,  which  was 
done  and  tlie  plaintiff  appeals. 

It  is  insisted  for  him  that  there  was  on 
this  trial  evidence  that  those  in  charge  of 
the  train  were  aware  of  his  peril.  His  tee- 
•timony  on  the  subject  is  as  follows:  'H). 
Now,  Mr.  Hocker,  as  you  started  from  the 
telegraph  office  northwest,  going  to  the  water 
closet  and  before  yon  took  yonr  position  and 
when  yon  took  yonr  position  at  the  point 
where  you  say  you  were  at  the  edge  of  the 
cars,  was  there  anybody  north  of  you;  if  so, 
who?  A.  There  was  Mr.  Blddell  up  north  of 
'Southern  Avenne,'  the  foreman  of  the  crew. 
Q.  Of  what  crew?  A.  The  one  standing  np 
there  by  the  switchman's  shanty.  Q.  How 
far  was  he  from  you  when  you  took  your  posi- 
tion and  while  you  were  going  to  the  place 
where  yon  were  injured?  A.  When  I  took 
my  position  he  was  about  475  feet  north  of 
me.  Q.  Could  yon  see  him?  A.  Tes,  sir,  I 
saw  him.  Q.  Did  he  see  yon?  A.  Yes,  sir, 
he  was  looking  right  at  me.  Q.  Did  he  see 
you  while  you  were  coming  from  the  tele- 
graph office  over  to  where  you  took  your 
stand?  A.  Tes,  sir.  Q.  What  was  he  doing 
when  you  took  yonr  position  at  the  edge  of 
the  cars?  A.  He  was  looking  up  and  down 
the  trade,  north  and  south,  of  the  track  I  was 
on.  Q.  Was  your  body  In  plain  view  of  him? 
A.  Yes,  sir.  There  was  no  obstruction. 
•  •  •  Q.  Then  Mr.  Bodcer,  when  you  took 
your  position  there,  at  which  box  car  did  you 
take  it?  A.  The  second  box  car  at  south  end. 
Q.  How  much  of  your  body  was  exposed  to 
plain  view  In  the  direction,  and  from  the  di- 
rection that  yon  saw  Mr.  Bidden  looking  down  • 
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tbero  towards  you?  A.  Fully  half  of  my 
body,  If  not  more." 

On  cross-examination  he  testified  as  fol- 
lows: "Q.  Conld  you  or  could  you  not  see 
It?  [the  switch.]  A.  I  could  see  it,  when  I 
was  halfway  between  the  two  tracks  and  saw 
the  switch  closed  and  Mr.  Blddell  on  the 
east  side  of  the  track,  when  I  took  my  posi- 
tion he  was  looking  at  me.  Q.  Where  was 
Mr.  Bidddl?  A.  Right  about  the  east  rail. 
Q.  The  east  rail?  A.  Yes,  sir.  Q.  And  this 
switch  was  on  the  west  side?  A.  Yes,  sir. 
•  •  •  Q.  Now  at  the  time  you  took  your 
position,  when  you  say  Mr.  Blddell  saw  you, 
saw  or  was  looking  at  you,  he  was  on  the  east 
rail  of  B-1?  A.  Yes,  sir.  Q.  Is  that  cor- 
rect? A.  About  the  east  of  side  rail  B-l-east 
rail.  Q.  In  order  to  throw  that  switch  he 
would  have  to  cross  B-1  and  go  a  foot  far- 
ther and  get  to  the  target?  A.  Yes,  sir.  Q. 
That  is  the  last  time  you  saw  Mr.  Blddell? 
A.  I  saw  him  when  I  stopped  there  and  took 
my  position.  Q.  Was  it  after  you  had  put 
your  bead  partially  behind  the  cars?  A.  I 
looked  up  when  I  was  standing  right  at  the 
cars.  Q.  Right  at  the  cars?  A.  I  looked  up 
there  and  saw  him,  that  was  when  I  started 
to  unbutton  my  pants.  I  looked  down.  Q. 
After  you  commenced  to  unbutton  your  pants, 
wasn't  It  then  you  partially  concealed  your 
body?  A.  I  Just  turned  my  shouldera.  He 
was  looking  at  me,  and  conld  see  me.  Q. 
That  was  before  he  crossed  the  track?  A. 
He  was  standing  on  the  east  side  of  the  track. 
Q.  He  had  to  go  to  the  other  side  of  the  track 
to  throw  the  switch?  A.  Yes,  sir.  Q.  How 
can  you  tell  the  Jury  he  saw  you?  A.  He 
was  looking  at  me." 

Hocker  was  475  feet  from  Blddell  who  was 
the  tor&aan  of  the  crew  handling  the  train. 
He  was  walking  from  the  telegraph  ofiSce 
across  the  tracks  to  the  water  closet,  and, 
finding  a  train  moving  on  one  of  the  tracks  In 
front  of  him,  got  between  two  cars  standing 
on  another  track  to  urinate,  and  while  he 
was  urinating  there  the  crew  of  which  Blddell 
was  the  foreman  made  a  running  switch 
which  threw  some  of  the  cars  of  that  train  in 
on  the  track  on  which  the  cars  were  where 
Hocker  was  urinating.  The  collision  of  these 
cars  against  the  others  knocked  him  down 
and  injured  him.  It  is  apparent  from  his  evi- 
dence that  Bidden  was  on  the  east  side  of  the 
track  when  Hocker  last  saw  him,  and  that 
after  Hocker  went  in  l)etween  the  cars  to 
urinate,  and  while  he  was  standing  there 
urinating,  Blddell  crossed  over  to  the  west 
side  of  the  track  and  the  cars  were  run  over 
upon  It,  causing  the  collision  which  Injured 
him.  It  Is  also  apparent  from  his  testimony 
that  Bidden  had  no  knowledge  that  he  was 
about  to  go  between  the  cars  for  the  purpose 
of  urinating,  and  from  all  that  appears  Bld- 
dell had  no  reason  to  suppose  when  be  saw 
blm  near  the  cars  that  he  was  going  to  re- 
main there.  Hocker  says  that  be  looked  up 
when  be  was  standing  right  at  the  cars; 
that  he  then  saw  Bidden ;  that  be  started  to 


imbutton  bis  pants  and  looked  down.  This. 
is  the  last  that  he  saw  of  Blddell.  He  does, 
not  profess  to  have  seen  Blddell  any  more  af- 
ter be  started  to  unbutton  bis  pants  and 
looked  down.  Conceding  that  Blddell  saw 
him  in  this  position,  we  have  the  question 
whether  this  should  have  put  Blddell  on  no- 
tice that  Hocker  would  be  Indangered  by  his 
running  the  other  cars  In  on  that  track.  In 
determining  this  question,  we  must  bear  in 
mind  that  Blddell  was  handling  his  train, 
and  that  when  he  saw  a  man  crossing  the 
tracks  be  would  naturally  assume  that  he 
would  keep  out  of  the  way  of  the  cars.  As 
Bidden  did  not  know  for  what  purpose 
Hocker  was  crossing  the  tracks,  or  for  what 
purpose  he  had  come  up  to  the  cars,  and  bad 
no  reason  to  suppose  that  he  was  going  to 
stay  there,  or  to  go  in  between  the  cars  and 
stay  there,  it  Is  not  easy  to  see  upon  what 
principle  it  can  be  held  that  Bidden  should 
have  perceived  his  danger  when  be  turned 
the  switch  and  threw  the  cars  in  on  that 
track;  for,  after  Blddell  saw  him  standing 
at  the  car,  he  crossed  over  and  threw  the 
switch,  and  the  cars  must  have  run  some- 
thing over  500  feet  after  the  switch  was 
turned  before  the  collision.  As  Blddell  did 
not  know  that  Hocker  had  any  nuslness  at  the 
cars,  or  any  reason  for  remaining  there,  we 
do  not  see  that  he  should  have  apprehended 
any  danger  to  Hocker  when  he  turned  the 
switch  and  ran  the  cars  In  on  that  track. 
It  is  not  sufficient  that  Blddell  saw  Hocker 
In  time  to  have  avoided  the  Injury  to  him ; 
he  must  have  perceived  his  danger,  or  the 
circumstances  must  have  been  such  as  to 
put  a  man  of  ordinary  prudence  on  notice  of 
his  peril.  The  mere  fact  that  Blddell  saw 
him  crossing  the  tracks  and  standing  near  or 
at  the  cars  is  insufficient;  for,  In  yards  of 
this  sort,  the  employes  of  the  company  are 
required  to  go  about  the  cars  constantly, 
taking  the  numbers  on  them,  making  ex- 
aminations, and  the  like.  In  the  absence  of 
something  to  charge  Blddell  with  notice  that 
Hocker  was  about  to  go  between  the  cars.. 
or  about  to  get  on  them,  and  that  there  would 
be  danger  to  him  from  running  the  other 
cars  in  on  that  track  there  can  be  no  recov- 
ery. The  plaintiff  Is  the  only  witness  who 
testifies  on  the  subject,  and,  taking  his  testi- 
mony as  a  whole,  we  conclude  that  the  last 
time  he  saw  Blddell,  or  knows  of  Biddell's 
looking  towards  him,  was  when  he  was  stand- 
ing right  at  the  cars  and  started  to  unbutton 
bis  pants. 

The  opinion  delivered  on  the  former  appeal 
Is  the  law  of  the  case.  The  plalntlfT  cannot 
recover  on  the  Idea  that  the  company  bad 
located  Its  water  closet  beyond  the  tracks, 
and  had  thus  licensed  him  to  cross  the  tracks 
to  go  to  the  water  closet,  for  the  reason 
that  be  was  not  hurt  while  trying  to  go  to 
the  water  closet.  He  bad  given  up  the  pur- 
pose of  going  to  the  water  closet,  and  was  at- 
tempting to  urinate  between  two  cars.  This 
precise  question  was  determined  on  the  or- 
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Iglnal  appeal.  The  circnit  court  ebould  not 
have  allowed  the  amended  petition  to  be 
filed,  but,  at  the  conclusion  ot  the  evidence, 
be  properly  instmcted  the  Jury  peremptorily 
to  find  for  defendant 
Judgment  afBrmed. 


SOOTT  T.  BAIiES  et  aL 

(Oonrt  of  Appeals  of  Kentucky.    Sept  26,  1006w) 

1.  Biixs  AND  Notes— SiONiNQ  ab  Subett. 

A  note  signed  B.,  principal,  M.,  surety, 
with  the  name  of  S.  immediately  below,  with- 
out more,  does  not  show  that  8.  was  a  surety, 
so  as  to  authorize  the  sustaining  of  the  demur- 
rer of  8.  to  the  petition  thereon,  on  the  ground 
that,  he  being  a  surety,  the  cause  of  action 
as  to  him  was  barred  by  limitation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  g$  255,  256.] 

2.  Sake— Pleading  Exxcution. 

The  petition  in  an  action  on  a  note  suffi- 
ciently avers  its  execution  by  alleging  that  de- 
fendants by  their  note  agreed  and  promised  to 
pay  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  i  1474.] 

Appeal  from  Circuit  Conrt,  Madison  Coun- 
ty. 

"Not  to  be  oflScially  reported." 

Action  by  8.  B.  Scott  against  J.  W.  Bales 
and  others.  From  a  judgment  sustaining  a 
demurrer  of  a  defendant  and  dismissing  the 
petition  as  to  him,  plaintiff  appeals.  Re- 
versed and  remanded. 

W.  B.  Smith,  for  appellant  O.  M.  Smith, 
for  appellee. 

O'REAR,  J.  Appellant  filed  a  suit  upon 
the  note  hereinafter  copied.  The  petition 
reads  as  follows:  "Samuel  B.  Scott  plain- 
tiff, v.  Joseph  W.  Bales,  Socrates  Maupin, 
Thomas  J.  Smith,  defendants.  The  plaintiff, 
S.  E.  Scott  says  that  the  defendants  by  their 
promissory  note,  dated  April  Srd,  1893,  which 
is  filed  as  a  part  hereof,  agreed  and  promised, 
ninety  days  after  the  date  thereof  to  pay  to 
the  plaintiff  the  sum  of  twenty-one  hundred 
and  fifty-eight  dollars  and  »»/ioo.  That  on 
the  Srd  day  of  April,  1894,  one  thousand 
dollars  was  paid  on  said  note,  and  on  the  8d 
of  April,  1900,  eight  hundred  and  six  dollars 
and  »»/ioo  was  paid  on  said  note.  This 
note  bears  Interest  from  date.  The  remain- 
der of  said  note  and  the  interest  are  due  and 
owing  to  this  plaintiff,  and  for  which  he 
prays  Judgment,  and  for  his  cost  and  all 
proper  relief.  S.  B.  Scott  by  W.  B.  Smith, 
Atty.  1906,  September  22nd,  filed,  one  ex- 
hibit filed,  summons  and  3  copies  Issued." 

The  note  reads  as  follows:  "Exhibit 
$2158.35.  Richmond,  Ky.,  April  3d,  1893. 
Ninety  days  after  date,  we,  or  either  of  ns 
promise  to  pay  to  the  order  of  S.  B.  Scott, 
two  thousand  one  hundred  and  fifty-eight  & 
»»/ioo  dollars,  value  received,  with  Interest 
at  the  rate  of  7%  per  annum  after  maturity, 
until  paid.    Negotiable  and  payable  at  the 


Madison  National  Bank,  Richmond,  Ky.  J. 
W.  Bales,  Principal.  Socrates  Maupin,  Se- 
curity.   T.  J.  Smith." 

A  demurrer  filed  by  T.  J.  Smith  was  snstaln' 
ed  to  this  petition.  Appellant  declined  to 
plead  further,  and  the  petition  Was  dismissed 
as  to  appellee  Smith.    Plaintiff  appeals. 

It  la  argued  that  the  demurrer  was  sustain- 
ed because  the  petition  disclosed  on  its  face 
that  the  cause  of  action  sued  upon  was  barred 
by  limitation ;  that  T.  J.  Smith  was  a  surety 
on  the  note,  and  being  such  the  cause  of  action 
against  him  thereon  was  barred  after  seven 
years  from  the  maturity  of  the  note,  which 
was  before  the  petition  was  filed.  We  are  not 
otherwise  advised  whethw  such  was  the  basis 
of  the  ruling  of  the  circuit  court  If  it  was, 
then  that  court  was  in  error,  because  neither 
the  petition  nor  the  exhibit  filed  with  it  dis- 
closed that  appellee  Smith  was  a  surety.  It 
is  true  the  note  shows  that  J.  W.  Bales  was 
a  principal  and  that  Socrates  Maupin  was  a 
surety,  but  the  relation  of  appellee  Smith  to 
the  note  is  not  shown  further  than  that  he 
was  a  payor.  The  mere  position  of  bis  name 
upon  the  note  does  not  necessarily  indicate 
that  he  was  a  surety.  There  is  no  legal  pre- 
sumption indulged  from  the  position  of  names 
on  a  promissory  note  as  to  their  mntual 
relation.  That  Is  a  question  of  fact  If  be 
was  surety,  then  that  fact  must  be  shown  by 
plea,  and  the  statute  of  limitation  relied  on 
in  the  plea  as  a  bar.  If  he  would  avail  himself 
of  it 

It  is  argued  for  appellee,  furthermore,  that 
the  Judgment  must  be  a£9rmed  because  the 
petition  Is  not  good  in  other  respects.  The 
petition  does  not  expressly  aver  that  appellee. 
Smith,  signed  the  note  or  delivered  it  nor  is 
it  expressly  averred  that  he  "executed"  the 
note,  which  would  include  the  act  of  signing 
and  delivering.  Ward  v.  Coffey,  12  S.  W.  145, 
11  Ky.  Law  Rep.  339 ;  Rudd  v.  Cohgan's  Ex'r, 
4  Ky.  Law  Rep.  997,  and  Brown  v.  Ready,  20 
S.  W.  1036,  14  Ky.  Law  Rep.  583,  are  relied 
on  by  appellee.  Rudd  v.  Cobgan  Is  an  abstract 
of  an  opinion  of  the  superior  court  and  Is  not 
full  enough  to  show  all  that  the  pleading  con- 
tained, but  BO  far  as  it  shows  anything  it 
is  only  that  the  allegation  that  the  defendant 
"made  and  executed  the  note,"  is  equivalent 
to  an  allegation  of  delivery.  Brown  v.  Beady, 
supra,  is  not  In  point  and  does  not  toacb 
the  question  being  considered.  In  Bell  ▼. 
Mansfield's  Assignee,  13  S.  W.  838,  12  Ky. 
Law  Rep.  89,  the  pleading  runs:  "The  de- 
fendant by  bis  promissory  note  filed  herewith 
agreed  and  promised  to  pay,"  etc.  Of  this 
pleading  the  court  said :  "It  Includes  all  the 
essentials  of  a  complete  undertaking  by  the 
defendants."    The  petition  was  held  sufficient 

The  action  of  the  circuit  court  sustaining 
the  demurrer  to  the  petition  was  erroneons, 
and  the  Judgment  is  reversed  and  cause  re- 
manded for  proceedings  not  inconsistent  here- 
with. 
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WILSON  v.  JOHNSON'S  ADliTX  et  aL 

(Coart  of  Appeals  of  Kentucky.    Oct.  4.  1906.) 

AppeaI/—Pinding8— Review. 

A  finding  by  the  court  will  not  be  disturbed 
on  appeal,  if  there  is  any  evidence  to  support  it, 
thon£h  the  weight  of  the  evidence  may  b« 
against  it. 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  E.  O.  Wilson  against  Rice  W. 
Johnson's  administratrix  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Wm.  Low,  for  appellant  Calvin  Hnrst,  for 
apitelleee. 

LASSINO,  J.  Appellant  sued  Bice  W. 
Johnson  and  others  for  the  possession  of  cer- 
tain logs,  which  were  sawed  from  timber 
taken  from  land  claimed  by  appellant  The 
logs  had  been  sold  to  the  Jones  Lumber  Com- 
pany, and  by  agreement  of  parties  the  pur- 
chase price  therefor  was  paid  into  court  with 
the  understanding  that  the  parties  shown  to 
own  the  logs  should  take  the  money  in  lieu 
thereof.  Rice  Johnson,  who  claimed  to  own 
the  land,  died,  and  the  action  was  revived  by 
agreement  against  his  administrator.  The 
case  was  tried  by  the  court  without  a  Jury. 

The  proof  shows  that  appellant's  title  is 
based  upon  a  patent,  dated  July  6,  1846,  to 
William  and  Martin  Hoskins  for  100  Acres. 
The  patentees  divided  the  land  between  them ; 
the  north  half  being  allotted  to  William  Hos- 
klm,  whose  heirs  conveyed  same  to  appel- 
lant. The  appellees'  claim  of  title  to  the 
land  In  question  Is  based  upon  a  deed  from 
J.  W.  Johnson  to  James  Johnson,  dated  April 
18,  1885,  and  upon  adverse  holding.  The 
whole  dispute  In  these  cases  arises  out  of 
the  fact  that  a  certain  hollow,  known  as 
"Horse  Ford  Hollow,"  has  two  forks  or 
prongs,  one  known  as  the  "Right-Hand  Fork," 
which  is  the  longest,  and  one  known  as  the 
"Left-Hand  Fork."  The  Johnson  deed  calls 
for  the  line  in  dispute  in  this  language: 
"Thence  up  the  Horse  Ford  Hollow  to  the 
low  gap  at  the  head  of  the  hollow;  thence 
with  the  outside  lines  to  a  yellow  pine  6n  the 
top  of  the  ridge."  Ap];>ellant  contends  that 
this  call  should  be  run  up  the  Left-Hand 
Fork,  while  appellees  contend  with  equal 
earnestness  that  It  in  fact  runs  up  the  Right- 
Hand  Fork,  or  the  longest  fork;  and  each 
side  introduces  witnesses  to  establish  its  con- 
tention. 

The  court  found  that  the  true  line  sepa- 
rating the  land  of  appellant  from  that  of  ap- 
pellees runs  up  the  long  fork  of  said  hollow, 
and  that  the  appellant  Is  the  owner  of  the 
timber  cut  on  the  southwest  side  of  a  line 
running  from  the  head  of  Horse  Ford  Hollow 
to  the  pine  mentioned  in  the  Johnson  deed, 
and  that  the  appellees  own  the  timber  on  the 
northeast  side  of  said  line.  He  further  finds 
that  10  of  the  trees  stood  on  appellant's  side 
of  the  said  line,  and  29  trees  on  appellees' 
side  of  said  line,  and,  the  parties  agreeing 
9dB.W.--84 


that  the  trees  were  of  about  uniform  size, 
adjudged  the  appellant  the  owner  of  ten 
thirty-ninths  of  the  fund  in  court  and  or- 
dered It  paid  over  to  him,  with  judgment  for 
his  costs. 

The  only  questions  to  be  determined  in  this 
case  are:  Where  was  the  true  line  which 
separated  the  land  of  appellant  from  that  of 
appellees?  And,  If  appellee  held  by  adverse 
IKissession.  had  he  held  for  such  length  of 
time  as  to  give  him  a  good  title  to  the  land? 
These  are  the  questions  which  should  have 
been  submitted  to  a  Jury.  This  court  has  re- 
peatedly held  that  the  finding  of  a  properly 
instructed  Jury  will  not  be  disturbed  if  there 
is  any  evidence  to  snpimrt  it  even  though 
the  weight  of  evidence  may  be  against  it 
The  finding  of  the  court  is  entitled  to  as  much 
consideration ;  and,  there  being  proof  to  sup- 
port bis  finding,  this  Judgment  is  affirmed. 


POTTER  et  al.  ▼.  REDMON'S  GUARDIAN 
(Court  of  Appeals  of  Kentucky.    Oct  3,  1906.) 

1,  HouESTEAD — Rights  of  SuBVivika  Ikfant 
Childken— Statutes. 

Ky.  St  1903,  {  1707,  providing  that  the 
homestead  shall  be  for  the  use  of  the  widow,  and 
the  unmarried  infant  children  of  the  deceased 
husband  shall  be  entitled  to  the  joint  occupancy 
with  her  until  the  youngest  unmarried  child 
arives  at  full  age,  gives  to  the  infant  children 
of  a  deceased  husband  the  joint  occupancy,  with 
the  widow,  of  the  homestead,  and  the  fact  that 
infant  children  were  not  living  with  the  father 
at  his  death  does  not  deprive  teem  of  their  stat- 
utory right. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  U  261-273.] 

2.  GtJABOIAR    AND    WABD—SUBBTIES— LIABIL- 
ITY. 

A  guardian  of  two  of  six  infant  children  of 
a  decedent  rented  the  homestead  and  collected 
the  rent.  The  four  infants  asserted  no  claim 
to  it,  and  their  right  was  barred  by  limitation. 
The  guardian  made  no  settlement  for  the  rent 
collected.  Beld  that,  as  the  children  were  joint 
tenants,  the  renting  of  the  homestead  by  the 
guardian  was  not  wrongful,  he  was  liable  to 
account  for  the  rent  received,  and  on  his  fail- 
ure to  do  BO  the  sureties  on  his  bond  were  liable. 
8.  JUDOMENT— HES  JuniCATA. 

An  order  striking  an  action  from  the  docket 
without  trial,  being  in  effect  an  order  dismissing 
the  case  without  prejudice,  is  no  bar  to  a  sut^ 
sequent   action. 

[Ed.  Note. — For  cases  in  point  see  vol.  80, 
Cent.  Dig.  Judgment  H  1018,  1028.] 

Appeal  from  Circuit  Court  McCracken 
County. 

"To  be  officially  reported." 

Action  by  the  guardian  of  Onie  Redmon 
and  another  against  J.  B.  Potter  and  an- 
other. From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Crice  ft  Rosa,  Bradsbaw  &  Bradsliaw,  and 
W.  T.  Bradsbaw,  Sr.,  for  appellants.  D.  O. 
Park,  and  A.  L.  Harper,  for  apjpellees. 

HOBSON,  C.  J.  F.  M.  Houser  qualified 
as  guardian  for  Onie  and  Nonie  Redmon  on 
September  4,  1884.  He  renewed  his  bond  as 
goardian  on  July  14,  1891,  with  J.  E.  Potter 
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and  E.  R.  Bradsbaw  as  his  anretles;  the 
surety  in  the  original  bond  haying  died. 
F.  M.  Honser  died  In  the  year  1886,  and  W. 
H.  Donaway  was  appointed  as  guardian  for 
Onle  and  Nonie  Redmon  in  bis  stead.  This 
suit  was  subsequently  filed  by  the  wards 
to  recover  of  the  sureties  of  the  former 
guardian  an  alleged  balance  in  his  hands. 
J.  Q.  Redmon,  the  father  of  the  Infants,  own- 
ed at  his  death  a  homestead.  He  bad  been 
married  twice.  By  his  first  wife  he  had  four 
children,  who  were  infants  at  his  death, 
and  by  bis  second  wife  be  bad  two  children, 
Onle  and  Nonle,  both  then  infants  of  tender 
yeara  The  second  wife,  who  was  their 
mother,  survived  her  husband,  but  died  short- 
ly afterwards.  At  the  father's  death  the 
four  children  by  Ills  first  wife  were  not 
living  with  him,  but  were  living  with  their 
mother's  kindred.  His  widow  continued  to 
occupy  the  homestead  with  her  two  children 
until  her  death.  The  guardian,  Houser,  after 
her  death,  collected  $200  for  the  rent  of  the 
homestead;  be  having  taken  charge  of  the 
place  after  the  mother's  death  and  rented  It 
out  as  guardian.  He  did  not  qualify  as 
guardian  of  the  other  four  children,  and  cred- 
ited all  of  the  rent  to  bis  wards  in  bis  settle- 
ments. This  money,  with  its  interest,  is  the 
chief  ground  of  contention  here. 

Section  1707.  Ky.  St  1903,  provides:  "The 
homestead  shall  be  for  the  use  of  the  widow 
so  long  as  she  occupies  the  same,  and  the 
unmarried  infant  children  of  the  husband 
shall  be  «itiUed  to  a  Joint  occupancy  with 
her  until  the  youngest  unmarried  child  ar- 
rives at  full  age.  But  the  termination  of 
the  widow's  occupancy  shall  not  affect  the 
right  of  the  children."  All  six  of  the  in- 
fant children  of  the  busband  were  entitled 
to  a  Joint  occupancy  with  the  widow,  and  the 
termination  of  her  occupancy  did  not  afFect 
the  right  of  the  children.  The  fact  that 
four  of  the  Infant  children  were  not  living 
with  the  father  at  his  death  Is  immaterial. 
The  purpose  of  the  statute  is  to  create  an  asy- 
lum for  the  immarrled  infant  children  of  the 
husband,  and  tbey  are  entltied  to  this  asylum 
under  the  statute,  whether  tbey  reside  with 
the  father  at  bis  death  or  not  Being  in- 
fants, they  are  not  chargeable  with  laches, 
and  did  not  lose  their  rights  by  not  assert- 
ing them  at  the  time  or  abandoning  the 
home.  But  while  this  is  so,  the  guardian 
found  his  wards  In  possession.  He-  took 
charge  of  them  and  the  property.  He  re- 
ceived the  property  as  guardian.  He  rented 
it  out  as  such  and  collected  the  rents,  charg- 
ing himself  with  It  in  his  settlements.  The 
other  four  Infants  asserted  no  claim  for  it 
The  time  In  which  tbey  might  have  asserted 
such  claim  has  long  since  passed,  and,  while 
the  guardian  might  show  that  he  had  ac- 
counted to  the  co-tenants  for  the  rent  as 
between  blm  and  his  wards,  he  cannot  deny 
their  title  to  the  money  which  he  received 
as  their  guardian  when  be  has  not  accounted 


to  any  one  else  for  it  and  is  under  no  lia- 
bility to  any  one  else. 

But  it  is  eamestiy  insisted  for  the  sure- 
ties that  they  are  only  responsible  for  the 
estate  of  the  wards  in  the  bands  of  the 
guardian,  that  th«y  are  not  responsible  for 
any  other  money  which  he  got  into  his 
hands,  and  that  If  they  were  not  responsible 
for  the  rent  money  when  It  came  Into  bis 
hands,  they  did  not  become  so  by  lapse  of 
time  or  by  the  other  children  losing  their 
right  to  sue  for  it  There  would  be  great 
force  in  this,  but  for  the  fact  that  the 
six  Infant  children  were  Joint  tenants  of 
the  homestead.  A  Joint  tenant  may  lawfully 
rent  out  the  common  property  and  collect 
the  rent  When  he  so  collects  the  rent  the 
money  which  he  collects  la  his,  although  be 
may  be  under  liability  to  account  to  his  co- 
tenants,  if  on  the  whole  be  receives  more 
than  his  share  of  the  rent  But  this  lia- 
bility to  an  accounting  is  purely  a  personal 
liability.  The  money  which  he  collects  is 
bis,  and  he  may  do  as  he  pleases  wltb  It 
When  sued  for  an  accounting  be  may  show 
that  00  the  whole  be  got  no  more  than  bis 
fair  share  of  the  rents.  If  Onle  and  Nonie 
Redmon  had  been  of  age,  and  bad  rented 
out  the  common  property  and  collected  the 
$200,  the  money  would  have  been  theirs. 
When  the  guardian  rented  it  out  the  money 
which  be  collected  was  the  money  of  his 
wards.  If  the  other  Infants  sued  for  an 
accounting  and  be  had  to  account  to  them, 
be  might  be  credited  for  anything  be  bad 
paid  on  this  liability ;  but  it  would  have  been 
a  liability  paid  as  guardian.  He  was  not  a 
wrongdoer  In  renting  out  the  property,  nor 
was  be  in  any  sense  a  trustee  for  the  otbet 
four  children.  He  received  the  money  for 
his  wards  and  his  sureties  were  responsible 
for  it  As  he  has  not  been  made  to  account 
to  the  other  four  Infants  for  any  part  of  the 
rent  tiie  court  properly  held  him  liable  to 
his  wards. 

The  plea  In  bar  cannot  be  sustained.  An  or- 
der striking  an  action  from  the  docket  with- 
out trial  is  in  effect  an  order  dismissing  the 
case  \Mthout  prejudice.    Wilson's  Adm'r  v. 

De  Loach,  29  Ky.  Law  Rep. ,  96  S.  W.  614. 

The  action  In  the  quarterly  court  was  dis- 
missed without  prejudice  at  plaintiffs  cost 

As  to  the  additional  credit  claimed  of  $45, 
and  as  to  the  claim  that  more  money  was 
charged  than  the  guardian  received,  we  see 
no  reason  for  disturbing  the  chancellor's 
conclusions  on  the  facts. 

Judgment  afSrmed. 


DOW  WIRE  WORKS  CO.  ▼.  MORGAN. 

(Court  of  Appeals  of  Koitucky.    Oct.  4,  1906.) 

1.  Masteb  and  Sbbvant— Appuanoes— Ddtt 
OF  Masteb. 

It  Is  the  duty  of  an  employer  furnishing  to 
an  employ^  a  ripsaw  with  which  to  work,  to 
maintain  it  in  a  reasonably  safe  condition,  and 
to  provide  It  with  such  appliances  as  will  make 
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]t  reasonably  safe ;  but  he  is  not  oblieed  to  adopt 
■och  appliances  as  have  been  found  by  actual 
test  to  materially  contribute  to  the  reduction  of 
injury  or  accident,  nor  is  he  required  to  furnish 
the  latest  improvements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  U  171-184.] 

2.  Save— AssincFTioN  or  Kisk. 

An  employe  19  years  of  age,  without  ex- 
perience in  operating  a  circular  ripsaw,  was 
ordered  to  operate  such  a  saw.  He  was  not  in- 
structed as  to  the  work.  The  employer  could 
have  reduced  the  danger  by  furnishing  the  saw 
with  reasonably  safe  appliances,  or  by  warning 
or  instructing  the  employe.    Held,  that  the  em- 

{>loy6  did  not  assume  the  risk  as  a  matter  of 
aw. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant  {{  552,  653,  566, 

3.  SAMB— INJT7BT  TO  BUPLOTfi— AOTIONB— BVI- 
DKNCE. 

In  an  action  for  injuries  to  an  employe 
while  operating  a  circular  ripsaw,  evidence  that 
the  danger  in  operating  it  could  have  been  In  a 


large   measure   obviated   by   applianceB    which 

would  have  rendered  it  reaBonably 

missible. 


[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  §S  920,  921.] 

4.  Saub— Insthuctions. 

In  an  action  for  injuries  to  an  employe 
while  operating  a  circular  ripsaw,  an  instruc- 
tion that  the  employe  assumed  the  ordinary 
risks  incident  to  the  employment,  if  he  knew  the 
danger  incident  thereto,  or  was  instructed  con- 
cerning it  and  bow  to  operate  it,  is  proper. 

[Ed.   Note. — For  cases  in  point  see  vol.  84, 
C^t.  Dig.  Master  and  Servant  8  550.] 
6.  JUBT — Competency — Interest  in  Case. 

Itwas  not  error  to  permit  counsel  for  plain- 
tiff suing  for  Injuries  received  by  an  employe 
to  ask  jurors  whether  they  were  connected  with 
the  accident  insurance  business. 

Appeal  from  Circnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  DlTlslon. 

"Not  to  be  officially  reported." 

Action  by  E.  D.  Morgan  against  the  Dow 
Wire  Works  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Forcbt  &  Field,  for  appellant  B.  H.  Toung 
and  M.  W.  RIpy,  for  appellee. 

OARROUJ,  O.  The  appellee  was  seriously 
Injured  by  a  ripsaw  he  was  working  with 
In  ripping  planks  Into  small  strips,  and 
brought  this  action  to  recover  damages  for 
the  Injury  which  was  caused,  as  he  alleged, 
by  the  negligence  of  the  appellant  in  fall- 
ing to  furnish  him  safe  and  sufficient  tools 
to  work  with  and  In  failing  to  Instruct  him 
aa  to  the  danger  incident  to  the  employment 
From  a  Judgment  In  his  favor  the  appel- 
lant prosecutes  this  appeal,  and  asks  a  re- 
Tersal  chiefly  because  the  court  refused  to 
Instruct  the  jury  to  find  for  It,  and  for  er- 
ror In  giving  and  refusing  instructions. 

At  the  time  of  the  injury  the  appellee  was 
about  19  years  of  age  and  had  been  employed 
as  a  common  laborer  at  one  of  appellant's 
factories.  The  evidence  in  bis  behalf  tend- 
ed to  show  that  be  had  never  had  any  ex- 
perience In  operating  a  ripsaw  and  that  the 
foreman  of  appellant  had  knowledge  of  this 


fact  when  be  requested  the  appellee  to  leave 
the  work  he  was  engaged  In  and  operate  the 
saw,  and  that  be  was  not  instructed  as  to 
the  use  of  it,  or  the  danger  incident  to  the 
employment  Appellee  testified  that  be  did 
not  ask  or  receive  any  instructions  or  in- 
formation as  to  the  work,  except  that  the 
foreman  went  with  him  to  the  saw,  set  the 
gauge,  ripped  one  strip  from  the  plank,  and 
then  left;  that  the  accident  occurred  a  few 
moments  after  the  departure  of  the  foreman, 
no  person  except  appellee  being  present  at 
the  time,  and  he  did  not  know  what  caused 
the  accident,  except  that  when  the  saw  was 
about  two-thirds  through  the  14-foot  plank 
be  was  ripping,  the  plank  suddenly  jerked 
or  Jumped  and  left  the  saw,  throwing  his 
hand  against  the  saw,  which  cut  off  four  fin- 
gers. The  foreman  testified  that  appellee 
said  be  had  theretofore  worked  with  a  cir- 
cular ripsaw,  and  that  he  remained  with  him 
some  time  and  saw  that  he  understood  bow 
to  operate  It  Evidence  was  introduced  tend- 
ing to  show  that  it  was  usual  and  proper 
to  instruct  inexperienced  hands  how  to  oper- 
ate a  ripsaw,  and  as  to  the  danger  Incident 
to  the  employment,  and  that  it  was  the  usual 
and  safe  plan  to  have  the  saw  equipped  with 
a  cover  or  hood  that  prevents  the  band  or 
person  of  the  operator  from  coming  In  con- 
tact with  the  teeth  of  the  saw,  and  to  have 
a  spreader,  which  is  a  small  wedge-shaped 
implement,  set  on  the  table  back  of  the  saw 
for  the  purpose  of  keeping  the  plank  open 
as  it  is  sawed,  thereby  preventing  it  from 
pinching  the  saw.  The  saw  appellee  was  en- 
gaged In  operating  was  circular  in  form, 
was  attached  to  a  table,  the  top  of  the  saw 
being  about  two  Inches  above  the  table,  the 
plank  to  be  ripped  was  placed  by  the  opera- 
tor on  the  table,  and  pushed  against  the  saw 
by  the  operator,  who  also  held  it  on  the 
table  and  against  the  gauge  that  regulated 
the  width  of  the  strip  to  be  sawed.  This 
saw  was  not  covered  in  any  way,  nor  was 
there  any  spreader  attached  to  it,  and  evi- 
dence was  introduced  for  the  appellant  tend- 
ing to  show  that  neither  a  spreader  nor  cov- 
er was  necessary  in  sawing  tbe  kind  of  lum- 
ber that  appellee  was  sawing. 

A  peremptory  instruction  offered  by  ap- 
pellant was  overruled,  and  upon  the  conclu- 
sion of  the  evidence  Its  counsel  offered  sev- 
eral instructions,  all  of  which  were  refused. 
Thereupon  tbe  court  Instructed  the  jury  as 
follows:  "If  yon  shall  believe  from  the  evi- 
dence that  there  were  dangers  Incident  to 
the  operation  of  the  ripsaw,  referred  to  in 
the  evidence  in  this  case,  which  were  un- 
known to  plaintiff  and  which  were  known 
to  its  foreman,  superior  to  plaintiff  in  Its 
service,  and  that  it  was  known  to  defend- 
ant's agent  or  foreman  in  charge  of  its  es- 
tablishment, that  tbe  plaintiff  had  no  prior 
experience  in  tbe  operation  of  a  ripsaw,  if 
such  was  a  fact,  and  that  such  dangers  in- 
cident to  the  operation  of  a  ripsaw  were 
known  to  defendant,  and  that  the  means  of 
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gnardlng  against  tbem  were  also  known  to 
defendant,  if  there  were  sncb  means,  and  Its 
agent,  the  foreman  In  charge  of  Its  shop, 
and  superior  to  plaintiff  in  defendant's  serv- 
ice, and  were  unknown  to  plaintiff,  then  It 
was  the  duty  of  the  defendant,  or  of  its 
said  foreman,  to  explain  the  danger  to  plain- 
tiff before  putting  blm  to  work  upon  the  said 
ripsaw,  and  to  explain  to  him  also  the  means 
of  guarding  against  such  dangers,  if  there 
were  anj  of  the  kind  I  have  mentioned ; 
and  if  you  shall  believe  from  the  evidence 
that  the  defendant's  agent,  or  foreman  In 
charge  of  its  shop,  and  under  whose  super- 
vision the  plaintiff  was  working,  failed  to 
explain  the  dangers  to  plaintiff,  if  there 
were  any,  connected  with  the  operation  of 
the  saw,  and  tbe  means  of  guarding  against 
such  dangers,  and  shall  further  believe  that 
by  reason  of  the  failure  of  defendant's 
foreman  in  this  respect  the  plaintiff  sustain- 
ed tbe  injuries  by  him  alleged,  then  the  law 
Is  for  the  plaintiff  and  you  should  so  find, 
unless  you  shall  believe  from  the  evidence 
that  the  plaintiff  failed  to  exercise  ordinary 
care  for  his  own  safety,  and  by  such  failure 
upon  his  part,  so  far  contributed  to  his  in- 
,  Juries  that  but  for  which  he  could  not  have 
been  Injured.  (2)  The  court  further  Instructs 
you  that  It  was  the  duty  of  the  defendant 
company  to  have  and  maintain  tbe  ripsaw, 
in  the  evidence  referred  to.  In  a  condition 
reasonably  safe  for  use,  and  to  adopt  and 
provide  sncb  appliances  as  have  been  found 
by  actual  test  and  experience  to  material- 
ly contribute  to  the  reduction  of  injury  or 
accident  to  persons  operating  such  ripsaw, 
and  if  yon  shall  believe  from  the  evidence 
that  there  were  any  appliances  which. had 
been  found  by  test  and  experience  to  ma- 
terially contribute  to  tbe  reduction  of  such 
Injuries  and  such  accidents,  at  the  time  that 
this  disaster  to  plaintiff  occurred,  and  that 
such  appliances  were  known  at  the  time  to  tbe 
defendant,  or  to  Its  agents  in  charge  of  its 
factory,  and  charged  by  it  with  the  duty  of 
supervising  its  machinery,  and  that  by  rea- 
son of  such  failure  upon  their  part,  if  there 
was  any,  the  plaintiff  sustained  the  injuries 
by  him  alleged,  then,  and  in  that  event,  the 
law  is  for  tbe  plaintiff,  and  the  Jury  should 
so  find,  unless,  as  In  the  other  case  stated 
in  the  first  instruction,  the  Jury  should  be 
of  the  opinion  and  believe  from  the  evidence 
that  the  plaintiff  failed  to  exercise  ordinary 
care  for  his  own  safety,  and  by  such  failure 
upon  his  part,  so  far  contributed  to  his  in' 
Jury,  that  but  for  It  he  would  not  have  been 
injured."  Other  Instructions  were  given — 
tbe  converse  of  these — and  also  defining  tbe 
measure  of  damages. 

It  has  been  frequently  held  by  this  court 
that  in  negligence  cases,  based  on  facts  sim- 
ilar to  those  shown  In  this  case,  it  Is  the  duty 
of  the  master  to  furnish  the  servant  with 
a  reasonably  safe  place  In  which  to  work  and 
reasonably  safe  tools  and  appliances  to  work 
vrith  (Henderson  Tobacco  Extract  Works  v. 


Wheeler,  76  S.  W.  34,  25  Ky.  Law  Rep.  495; 
Covington  Saw  Mill  Mfg.  Co.  v.  Clarii,  76 
S.  W.  348,  25  Ky.  Law  Rep.  694;  Ky.  Free- 
stone Co.  V.  McOee,  80  S.  W.  1113,  25  Ky. 
Law  Rep.  2211 ;  Carey  t.  Samuels  &  Co.,  88 
S.  W.  1052,  28  Ky.  Law  R^.  6;  Corley  v. 
Paducab  Cooperage  Co.,  89  S.  W.  512,  28  Ky. 
Law  Rep.  449;  Pflsterer  v.  Peter  &  Co.,  78 
S.  W.  460,  25  Ky.  Law  Rep.  1005);  but  It  hag 
never  gone  so  far  as  to  Impose  on  the  master 
the  duty  exacted  of  him  by  Instruction  No.  2 
—to  adopt  and  provide  such  appliances  as 
bave  been  found  by  actual  test  and  experi- 
ence to  materially  contribute  to  tbe  reductlan 
of  injury  or  accident,  nor  is  he  required  to 
furnish  the  latest  Improvements.  McCor- 
mlck  Machine  Co.  v.  Uter,  66  S.  W.  761, 
23  Ky.  Law  Rep.  2155.  In  lieu  of  Instrnc- 
tlon  No.  2,  the  court  should  have  told  the  Jury 
that  it  was  the  duty  of  the  appellant  to  have 
and  maintain  the  ripsaw  in  reasonably  safe 
Cfmditlon  to  work  with,  and  to  provide  It  with 
such  appliances  as  would  make  it  reasonably 
safe  for  use  by  the  operator. 

It  is  insisted  by  counsel  for  appellant  that 
the  danger  in  operating  this  ripsaw  was  so 
obvious  that  the  servant  was  charged  with 
the  duty  of  looking  after  bis  own  safety,  and 
assumed  the  risk  incident  to  his  employment 
and  tbat  where  the  danger  is  obvious  it  la 
not  the  duty  of  the  master  to  warn  or  in- 
struct the  servant  It  Is  true,  as  a  matter 
of  fact,  that  a  circular  saw  In  motion  is  a 
dangerous  piece  of  machinery,  and  that  or- 
dinarily the  servant  assumes  the  risks  and 
hazards  incident  to  the  employment,  and,  as 
held  In  Wilson  v.  Chess,  Wymond  &  Co.,  78 
S.  W.  453,  25  Ky.  Law  Rep.  1655,  ShemweU 
V.  O.  &  M.  R.  Co.,  78  S.  W.  448,  25  Ky.  Law 
Rep.  1671,  Duncan  v.  Gemert  &  Bros.,  87  S. 
W.  762,  27  Ky.  Law  Rep.  1039,  when  the  work 
is  in  and  of  itself  dangerous,  or  the  danger 
attending  It  is  perfectly  obvious,  the  master 
does  not  Insure  the  safety  of  tbe  servant; 
but  the  principle  announced  In  those  cases 
Is  not  applicable  to  the  facta  here  presented. 
If  the  doctrine  contended  for  by  appellant 
was  the  law,  then  in  every  case  the  employer 
could  excuse  himself  on  the  ground  that  the 
machinery  was  dangerous,  and  the  servant 
should  be  held  to  bave  assumed  the  risk  la- 
cldent  to  the  employment,  although  the  serv- 
ant was  Inexperienced  and  unlnstincted,  and 
the  master  bad  failed  to  provide  the  machin- 
ery with  such  appliances  as  would  render  it 
reasonably  safe.  The  master  cannot  exoner^ 
ate  bimself  from  liability  by  sheltering  be- 
hind the  plea  tbat  a  saw  Is  a  dangerous  im- 
plement, when  the  servant  is  young  or  inex- 
perienced, and  the  master  could  have  reduced 
the  danger  by  fumishing  the  saw  with  rea- 
sonably safe  appliances  for  the  protection  of 
the  operator,  or  by  warning  or  instructing 
him  in  its  use.  Cohankus  Mfg.  Co.  v.  Al- 
bert Rogers,  96  S.  W.  437,  28  Ky.  Law  Rep. 
747.  There  was  evidence  tending  to  show 
that  the  danger  In  operating  this  saw  could 
have  been  In  a  large  measure  obviated  by  ap- 
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pllances  which  would  have  rendered  it  rea- 
sonably Bate.  This  evidence  was  competent 
and  properly  permitted  to  go  to  the  jury.  In 
the  case  of  Chicago  Veneer  Works  v.  Walden 
(Ky.)  82  S.  W.  204,  relied  on  by  appellant, 
the  servant  was  62  years  of  age,  and  had  had 
experience  about  sawmills,  and  informed  the 
master  that  be  could  operate  the  saw,  and 
the  court  held  that  be  assumed  the  risk ;  and 
in  McCormick  Machine  Co.  t.  Liter,  66  S. 
W.  761,  23  Ky.  Law  Rep.  21S4,  also  relied 
on  by  appellant,  the  servant  was  fully  ac- 
quainted with  the  operation  of  the  machinery, 
and  previous  to  the  injury  had  assisted  In  op- 
erating It,  and  must  hare  known  of  the  dan- 
ger Incident  to  the  employment,  and  how  to 
protect  himself  against  It,  and  under  these 
facts  the  court  held  that  he  could  not  re- 
cover. 

Complaint  is  made  that  a  peremptory  in- 
struction should  have  been  given  for  the  Jury 
to  find  for  appellant.  In  view  of  the  fact 
that  there  will  be  a  retrial  of  the  case,  we 
do  not  deem  It  proper  to  comment  on  the 
evidence,  except  to  say  that  It  was  sufficient 
to  authorize  a  submission  of  the  case  to  the 
inry. 

It  is  also  Insisted  that  the  court  failed  to 
Instruct  the  jury  that  appellee,  when  be  un- 
dertook to  operate  the  ripsaw,  assumed  all 
the  ordinary  risks  incident  to  the  employ- 
ment. An  instruction  of  this  kind  might 
properly  have  been  given,  with  the  addition 
that  If  the  appellee  knew  the  danger  Incident 
to  the  employment,  or  was  instructed  concern- 
ing It,  and  how  to  operate  the  saw,  then  he 
assumed  the  risks  incident  to  its  operation. 

It  is  further  urged  that  the  court  erred  In 
permitting  counsel  for  appellee  to  ask  the 
Jnrors  whether  or  not  they  were  engaged  in 
or  connected  with  the  accident  Insurance 
business.  This  question  may  not  occur  on  a 
retrial  of  the  case;  but,  In  view  of  the  fact 
that  It  la  presented  for  our  consideration,  we 
will  dispose  of  It.  It  does  not  appear  from 
the  record  that  any  accident  Insurance  com- 
pany was  a  party  to  or  interested  in  this 
action,  but  counsel  may  have  had  information 
that  such  a  company  was  interested  in  the 
result  of  the  trial,  and  therefore  had  the 
right  to  inquire  of  the  Jurors  touching  this 
point,  although  their  connection  with  such 
company  might  not  be  challenge  for  cause. 
If  In  the  trial  of  a  case  counsel  believes  or 
has  Information  that  a  Juror  Is  directly  or 
Indirectly  Interested  in  the  result  of  a  trial, 
he  has  a  right  to  question  the  Juror  touch- 
ing bis  interest  Neither  the  Civil  Code  nor 
the  statute  defines  what  constitutes  actual  or 
implied  bias  on  the  part  of  Jurors,  or  pro- 
scribes the  inquiries  that  may  be  made  to  as- 
certain the  Juror's  bias  or  interest;  but  It  la 
well  settled  that  the  parties  litigant  have  the 
right  to  a  trial  by  a  thoroughly  Impartial 
and  disinterested  Jury,  and  consequently  the 
privilege  of  making  such  inquiries  as  may  t>e 
necessary  to  elucidate  this  fact.  The  Inquiry 
made  of  the  Jurors  In  this  case  was,  "Are  you 


engaged  in  or  connected  with  the  accident  In^ 
surance  business?"  And  although  the  perti- 
nency or  relevancy  of  this  Inquiry  does  not 
appear  In  the  record,  we  are  not  prepared  to 
say  that  counsel.  In  making  the  inquiry,  did 
not  have  some  knowledge  or  information  to 
Justify  them  In  the  belief  that  an  accident 
Insurance  company  was  interested  in  the  re- 
sult of  the  trial.  Suppose  counsel  for  plain- 
tiff had  information  that  an  accident  Insur- 
ance company  had  insured  appellant  against 
any  loss  because  of  injury  to  appellee,  and 
the  manager  or  president  of  the  accident  In- 
surance company  having  the  risk  had  been 
called  as  a  Juror;  would  not  counsel  have 
the  right  to  elicit  this  Information  for  the 
purpose  of  excusing  or  challenging  the  Juror? 
We  tblnk  so. 

For  the  error  mentioned,  the  judgment  Is 
reversed,  and  cause  remanded,  with  direc- 
tions to  proceed  In  conformity  to  this  opinion. 


LOUISVILLE   ft  A.   R   00.  T.  DAVIS. 

(Goart  of  Appeals  of  Kentucky.    Oct  4,  1906.) 

1.  APPEALr— VEBDICT— COKCLITSIVEKESS. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

2.  Daicagss  — Pebsonai.  Innmr  — BxoEssiVB 
Dauaoks. 

A  person  60  years  old,  through  the  negli- 
gence of  another,  snstnined  severe,  though  not 
permanent,  injuries.  HeU,  that  a  verdict  for 
$400  was  not  excessive. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  !  357.] 

3.  Raitboads  —  INJTJBIKS  TO  Tbaveleb  or 
HlOHWAT  Nkab  Tback— Neoliqenoe. 

A  person,  driving  horses  afraid  of  cars  on 
a  public  highway  contiguous  to  a  rallwav  cross- 
ing, has  a  right  to  rely  on  the  railroad  giving 
the  statutory  warnings  in  approaching  the 
crossing,  so  that  he  may  take  such  precautions 
as  are  necessary  to  protect  himself  from  injury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  gf  1311-1313.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"Not  to  be  ofildally  rqiorted." 

Action  by  Cash  Davis  against  the  Louis- 
ville &  Atlantic  Railroad  Company.  From 
a  Judgment  for  pialntifT,  defendant  appeals. 
Affirmed. 

Wallace  &  Harris,  T.  Tevis  Cobb,  and  H. 
A.  Schoberth,  for  appellant  Grant  B.  Lilly, 
for  appellee. 

BARKER,  J.     The  Louisville  &  Atlantic 
Railroad  Company's  line  runs  through  Madi- 
son county,  Ky.    In  the  neighborhood  where 
the  accident  involved  In  this  litigation  oc- 
curred, the  line  of  the  railroad  and  the  pub- 
lic highway  for  some  distance  run  parallel 
and  in  close  proximity  to  each  other.     The 
place  of  the   accident   is   called   "Million's 
Crossing."    The  appellee  and  his  wife  were 
in  a  buggy  driving  along  the  public  highway 
approaching    this   point,    and    when    within. 
600  feet  of  it  one  of  appellant's  trains  com- 
ing from  the  opposite  direction  ran  out  ot 
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a  cut,  %nd  by  reason  of  the  smoke  and 
noise  frightened  appellant's  horse,  which 
swerved,  npset  the  buggy,  and  threw  out 
the  occupants.  Inflicting  upon  them  severe 
personal  Injuries.  Appellee  claims  that  the 
employes  of  appellant  having  charge  of  the 
train  with  gross  negligence  failed  to  give 
any  of  the  statutory  signals  of  Its  ap- 
proach to  Million's  Crossing;  that  be  knew 
the  train  was  about  due,  and  was  listening 
and  watching  for  It  with  the  intention  of 
getting  out  of  the  buggy  and  holding  his 
horse  when  it  came;  that  by  reason  of  the 
long  cut  through  which  the  road  ran  be  was 
unable  to  see  or  hear  the  approach  of  the 
train  until  it  emerged  from  the  cut  at  a 
point  }ust  opposite  him  on  the  highway,  and 
not  over  30  or  40  feet  distant;  that  be  did 
not  have  time  then  to  get  out  of  bis  buggy 
and  hold  his  horse,  and  as  a  resnlt  the  ani- 
mal, becoming  frightened,  wheeled  and  over- 
turned lili  buggy,  with  the  disastrous  result 
to  him  and  his  wife  before  mentioned.  The 
issues  were  made  up  on  this  line,  with  the 
usual  plea  of  contributory  negligence  on  the 
part  of  the  defendant,  and  a  trial  before 
a  Jury  resulted  in  a  verdict  of  $400  In 
favor  of  the  appellee. 

Appellant  complains  that  the  verdict  Is 
contrary  to  the  evidence.  To  the  soundness 
of  this  position  we  cannot  agree.  The  testi- 
mony, as  usual  in  such  cases,  is  conflicting 
upon  the  question  as  to  whether  or  not  the 
employes  of  appellant  gave  the  signals  re- 
quired by  the  statute.  But  this  was  a  ques- 
tion peculiarly  within  the  province  of  the 
Jury,  and  their  finding  was  adverse  to  ap- 
pellant We  do  not  feel  at  liberty  to  re- 
verse the  Judgment  upon  the  evidence  as 
shown  In  the  bill  of  exceptions.  Nor  do 
we  think  the  verdict  excessive.  The  evi- 
dence shows  that  appellant  was  over  60 
years  old;  that  he  was  thrown  out  of  his 
buggy  on  the  rocks  of  the  pike,  and  sus- 
tained severe,  though  not  permanent,  in- 
juries. The  amount  of  the  verdict — ?400 — 
while  perhaps  ample,  cannot  be  considered 
excessive. 

The  court  did  not  err  in  overruling  ap- 
pellant's motion  for  a  peremptory  instruc- 
tion at  the  close  of  the  testimony.  The 
rule  is  well  settled  In  this  state  that  travel- 
ers upon  a  public  highway  contiguous  to  a 
railroad  crossing,  driving  horses  afraid  of 
the  cars,  have  a  right  to  rely  upon  the  em- 
ployes of  the  railroad  to  give  the  statutory 
warnings  In  approaching  the  crossing,  in 
order  that  they  may  take  such  precautions 
as  are  necessary  to  protect  themselves  from 
injury.  In  the  case  of  Bnpard  v.  Chesa- 
peake &  Ohio  Railroad  Company,  88  Ky. 
280,  11  S.  W.  70,  7  L.  R.  A.  316,  It  was 
held  that,  where  a  horse  was  frightened  by 
the  noise  of  the  train  on  a  trestle  over  the 
highway,  and  damage  resulted  to  the  driver, 
the  railroad  corporation  was  liable  for  the 
failure  to  give  the  statutory  signals  of  the 
approach   to    the   crossing,   although   above 


grade.  The  opinion  In  this  case  was  ap- 
proved in  Chesapeake  &  Nashville  Railroad 
Company  v.  Ogles,  78  8.  W.  751,  24  Ky. 
Law  Rep.  2160.  It  Is  not  necessary  to  re- 
peat at  extended  length  the  reasoning  of 
the  court  in  these  opinions.  They  settle  ad- 
versely to  appellant  the  question  as  to 
whether  or  not  a  traveler  upon  the  highway 
near  a  railroad  crossing  may  rely  upon  the 
diligence  of  the  employ&B  of  the  railroad 
to  give  the  statutory  warnings  in  order 
that  he  may  protect  himself  from  Injury 
resulting  from  the  frightening  of  his  horse 
by  the  train. 

No  complaint  Is  made  of  the  instructions 
awarded  by  the  court,  and  we  believe  they 
contain  a  full  and  fair  exposition  of  the 
law  of  the  case. 

Judgment  affirmed. 


LOUISVIIiliB  RT.  CO.   v.   MASTBRSON. 
(Court  of  Appeals  of  Kentucky.    Sept.  27,  1906.) 

TriaI/— MiscoNnuoT  of  Jubobs. 

Where,  during  an  adjournment  of  court 
during  the  trial  of  a  cause,  coimsel  for  plaintiff 
took  a  drink  with  two  of  the  Jurors  at  the  in- 
vitation of  one  of  them,  but  nothing  was  said 
with  reference  to  the  case  in  question,  and  de- 
fendant's counsel,  though  he  had  knowledge  of 
such  fact,  proceeded  with  the  trial  until  near  its 
completion  before  he  moved  tliat  the  jury  be 
discharged  because  of  misconduct,  tlie  motion 
was  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  f  729.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Emma  Masterson  against  the 
Louisville  Railway  Company.  E'rom  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Falrlelgti,  Straus  ft  Fairleigh,  Kohn,  Baird 
&  Spindle,  and  Oreene  &  Van  Winkle,  for 
appellant    Edwards  &  Ogden,  for  appellee. 

NTJNN,  J.  This  is  an  appeal  from  a  Judg- 
ment for  $1,000.  Appellee,  a  colored  woman, 
resided  on  the  east  side  of  and  near  Thirtieth 
street  and  south  of  Greenwood  avenue,  in  the 
city  of  Louisville,  Ky.  On  the  22d  day  of 
June,  1904,  she  was  returning  to  her  home, 
and  was  riding  upon  one  of  appellant's  cars 
going  south,  and  when  the  car  reached  Thir- 
tieth street,  it  was  stopped,  and  she  under- 
took to  get  off.  She  and  her  witness  stated 
that  when  in  the  act  of  alighting  the  car  was 
started,  and  she  was  thrown  to  the  pavement 
and  seriously  and  permanently  injured.  It 
is  not  necessary  to  state  further  the  circum- 
stances connected  with  the  transaction,  nor 
the  appellant's  theory  of  defense,  as  the  ap- 
pellant does  not  contend  in  this  court  that 
appellee's  claim  was  not  supported  by  suf- 
ficient evidence,  nor  that  the  court's  Instruc- 
tions were  prejudicial  to  it  nor  that  the 
verdict  was  excessive.  It  is  sufficient  to  say, 
however,  that  we  have  examined  the  record, 
and  find  no  errors  in  the  respects  named. 
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Tbe  appellimt  asks  a  reversal  only  for  the 
teason  of  alleged  misconduct  of  two  of  the 
trial  Jurors  and  one  of  the  coTinsel  of  ap- 
pellee. Tbe  nibstance  of  the  alleged  mis- 
eondnct  occnrred  as  follows :  Vogt  and  Ahren 
were  the  Jnrors  referred  to.  Vogt  had  teen 
engaged  npon  a  panel  for  two  days,  trying 
a  case,  and  had  been  discharged  from  that 
one  Immediately  preceding  his  being  taken 
upon  the  panel  to  try  the  one  at  bar.  The 
court  commenced  to  try  the  case  at  about 
the  hoar  of  noon,  and  continued  nntil  the 
hour  of  1  p.  m.,  and  then  adjourned  one 
hour  for  lunch.  Only  one  witness  had  been 
Introduced,  to  wit,  the  appellee,  before  this 
adjournment  Daring  this  recess  the  Jurors 
named  met  one  of  appellee's  counsel  out  of, 
and  near,  tbe  court  building.  One  of  them, 
Ahren,  Invited  him  to  go  with  them  to  a 
nearby  saloon  and  take  a  drink.  About  that 
time  appellant's  counsel  and  Its  superin- 
tendent came  np,  who  were  also  requested 
to  Join  them  In  taking  a  drink.  The'y  re- 
spectfully declined.  Appellee's  counsel  took 
a  drink  with  them,  and  only  one  drink  was 
-taken.  There  was  not  anything  said  by  any 
one  with  reference  to  the  case  on  trial, 
nor  any  other  case.  When  the  court  recon- 
vened, at  the  hoar  of  2,  the  appellee  Intro- 
duced 12  other  witnesses,  and  the  appellant 
8,  and  was  reading  a  deposition  In  Its  be- 
lialf.  When  It  reached  the  sirty-ninth  ques- 
tion In  tbe  deposition,  the  court  discovered 
"that  the  Juror  Vogt  was  asleep,  and  immed- 
iately adjourned  the  Jury  for  a  ten  minutes 
recess,  stating  to  them  "that  it  would  be 
well  for  them  to  walk  around,  stretch  their 
knees,  and  for  some  of  them  to  wake  up." 
Daring  this  recess  counsel  for  the  appel- 
lant and  appellee  were  with  the  Judge  in 
■his  oflBce  adjacent  to  the  courtroom,  and  ap- 
.pellant's  counsel  said  to  the  court  that  he 
-believed  the  Jury  ought  to  be  discharged,  be- 
caose  one  of  the  Jurors  had  been  asleep  and 
that  two  of  the  Jurors  had  gone  to  a  saloon 
and  taken  whisky.  Thereupon  appellee's 
counsel  said  that  was  true ;  that  he  had  tak- 
en a  drink  With  them  at  tbe  Invitation  of 
one  of  the  Jnrors.  Then  it  was  that  the 
counsel  for  the  appellant  requested  the  court 
to  discharge  the  Jury  until  the  next  morn- 
ing, stating  that  he  would  make  no  com- 
plaint of  the  matters  to  which  be  had  then 
called  the  court's  attention.  The  court  grant- 
ed this  request,  and  discharged  the  Jury 
until  the  next  morning  at  0  o'clock.  Upon 
the  convening  of  the  court  next  morning,  the 
counsel  for  appellant  stated  to  the  court  that 
upon  a  reconsideration  of  the  matter  be  had 
arrived  at  tbe  conclusion  that  appellant  could 
not  get  a  fair  and  Impartial  trial  for  the 
reasons  brought  to  the  court's  attention  upon 
the  previous  afternoon,  presented  afSdavlta, 
and  asked  the  court  to  discharge  the  Jury 
and  grant  a  continuance  of  the  case.  Tbe 
court  overruled  this  motion  and  proceeded 
with  the  trial.  The  appellant  introduced  its 
-superintendent  as  a  witness,  and  concluded 


tbe  reading  of  tbe  deposition  referred  to, 
by  beginning  at  the  place  left  off  on  tbe 
afternoon  before,  to  wit,  question  69.  They 
had  an  understanding  with  the  court  that 
they  would  be  permitted  to  read  the  whole 
deposition  on  the  next  morning.  The  ap- 
pellant declined  to  read  the  whole  of  it  again, 
on  the  ground,  it  claimed,  that  It  was  nec- 
essary to  state  to  tbe  Jury  the  reason  for 
re-readlng  It,  and  by  so  doing  it  might  make 
a  bad  Impression  upon  some  of  the  Jnrors. 

The  conduct  of  appellee's  counsel  and  tbe 
Jurors  named  was  Imprudent  and  Improper, 
but  it  appears  to  have  been  a  thoughtless 
and  careless  act.  There  Is  not  the  slightest 
evidence  in  the  record  that  there  was  any 
improper  influence,  either  attempted  or  re- 
sulting from  the  conduct  of  counsel  or  the 
Jnrors.  Yet,  notwithstanding  this,  if  tbe 
court's  attention  had  been  called  to  this 
conduct  immediately  upon  tbe  reconvening 
of  the  court,  and  before  any  other  proceed- 
ings were  had  in  the  case,  the  question  would 
be  serious  and  difficult  In  view  of  the  fact; 
however,  that  It  did  not  do  this,  and  con- 
tinued with  the  trial  of  tbe  case  until  near 
its  completion,  consuming  tbe  time  of  the 
court,  and  all  the  while  with  the  full  knowl- 
edge of  the  Improper  conduct  referred  to,  it 
Is  deemed  to  have  waived  Its  right  to  ob- 
ject thereto,  and,  in  fact,  it  is  shown  by  the 
record  that  It  did  expressly  waive  by  agree- 
ment this  right  to  so  object  It  is  pretty 
clear  from  the  record  before  us  that  appellee 
was  in  no  wise  responsible  for  this  conduct, 
and  that  it  did  not  in  fact,  injure  or  preju- 
dice tbe  substantial  rights  of  appellant 

The  Judgment  Is  afQrmed. 


BARTBB  V.  EDMUNDS. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1006.) 

1.  WiTNESSra  —  COMPETBWOT  —  TRANSACTIONS 
WITH  DlMKDKNT— MABBIAaS  WITH  DECB- 
DENI. 

Under  Code  Civ.  Prac  {  606,  providing 
that  no  person  shall  testify  for  himaelf  con- 
cerning any  transactions  with  a  decedent.  In  an 
action  by  a  widow  for  the  allotment  of  dower  In 
her  deceased  husband's  land,  she  la  Incompetent 
to  testify  to  the  marriage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  8!  592,  639.] 

2.  Mabbiaoe—Pboof— Reputation. 

Marriage  may  be  proved  by  evidence  of  co- 
habitation as  husband  and  wife. 

[Eld.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Marriage,  {  76.] 

3.  DowEB— Action  fob  Allotment— Petition 
— Demdbbeb. 

Where,  in  an  action  by  a  widow  for  al- 
lotment of  dower,  she  fails  to  file  the  title 
papers  of  the  decedent  with  her  petition,  aa 
required  by  Code  Civ.  Prac.  I  499,  it  is  not 
ground  for  demurrer,  but  the  proper  practice 
is  to  have  plaintiff  mled  to  file  the  title  papers, 
if  there  be  any  accessible  to  her. 

4.  Pleadino — Defects— Cubs  bt  Judgment. 

Where,  in  an  action  by  a  widow  for  al- 
lotment of  dower,  she  fails,  as  required  by 
Civ.  Code  Prac.  §  499,  to  file  the  title  papers 
of  decedent  with  her  petition  an  objection  be- 


Digitized  by  VjOOQIC 


536 


96  SOUTHWESTERN  EBPOETER. 


(Kj. 


raose  of  such  failure  cannot  be  made  for  the 
flnt  time  after  trial  and  judgment. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  38, 
Gent  Dig.  PleadiDg,  g  1469.] 

5.  DowEB— ADMBA80BKHEHT— PmrioN— Sirr- 

WCMNCT. 

In  an  action  by  a  widow  for  allotment  of 
dower,  an  allegation  in  a  petition  that  decedent 
and  plaintiff  owned  it  jointly,  and  that  they 
had  been  in  possession  of  it  and  living  on  it 
for  30  years  up  to  his  death,  was  sufficient, 
though  it  did  not  allege  that  the  husband  was 
"seised  and   possessed"  of  the  land. 

[Ed.  Note. — For  cases  in  point,  see  toL  17, 
Cent   Dig.   Dower,   i   280.] 

6.  Same— JuDoicENT — Sitfticienct. 

Though  the  law  requires  that  the  com- 
missioners appointed  to  allot  dower  under  Oiv. 
Code  Prac.  $  499,  subd.  4,  should  be  sworn 
before  acting,  a  judgment  appointing  the  com- 
missioners is  not  insufficient  for  failing  to 
direct  that  they  be  sworn. 

7.  linnTATiow    or    Actions  —  Aoobuai,    or 
Right  or  Acriow— Doweb— Alix)tment. 

Until  dower  has  been  alloted  to  a  widow, 
limitations  do  not  mn  against  her  cause  of 
action  to  recover  the  possession  of  the  same. 

8.  Same— Ai-lotmbnt— Loss  or  Rights. 

A  wife's  absence  from  the  land  of  lier 
deceased  husband  does  not  bar  a  suit  to  have 
dower  and  homestead  alloted  to  her  out  of  it 

Appeal  from  Circuit  Court,  Trigg  County. 

"Not  to  be  officially  reported." 

Action  by  Clarissa  Edmunds  for  an  allot- 
ment of  dower  In  the  lands  of  ber  deceased 
busband.  From  a  judgment  in  ber  favor, 
J.  B.  Bartee  appeals.     Affirmed. 

R.  A.  Burnett,  for  appellant  Max  Han- 
berry,  for  appellee. 

O'REAR,  J.  This  Is  an  action  by  a  widow 
for  allotment  of  dower  In  her  deceased  bus- 
band's  land.  Tbe  circuit  court  granted  ber 
prayer. 

It  is  objected  on  this  appeal  tbat  as  It 
was  denied  by  tbe  defendants  in  tbelr  answer 
tbat  plaintiff  and  tbe  former  owner  of  tbe 
land  bad  ever  been  married,  tbat  it  was  error 
to  adjudge  ber  to  be  entitled  to  dower  in 
the  absence  of  competent  evidence  of  sucb 
marriage.  It  may  be  conceded  that  the  plain- 
tiff was  incompetent  as  a  witness  under  sec- 
tion 606,  Civ.  Code  Prac.,  to  testify  on  that 
point  Still,  we  find  enough  evidence  in 
tbe  record,  as  the  circuit  court  did,  to  show 
tbat  she  and  James  Edmunds,  concededly 
tbe  owner  of  tbe  land  at  his  death,  had 
been  married.  There  are  several  ways  in 
which  marriage  may  be  proved.  One  Is  by 
evidence  of  reputation;  tbe  parties  having 
cohabited  together  as  busband  and  wife.  It 
was  this  character  of  proof  tbat  sustains 
ber  claim.  There  Is  no  evidence  in  tbe  record 
to  tbe  contrary. 

It  is  next  contended  tbat  as  tbe  plaintiff 
did  not  file  tbe  title  papers  of  tbe  decedent 
with  her  petition  as  required  by  section  499, 
Civ.  Code  Prac,  the  petition  Is  defective, 
and  the  demurrer  tbereto  should  have  been 
sustained.  Failure  to  file  tbe  title  papers 
as  required  by  tbat  section  of  tbe  Code  Is 
not  ground  for  demurrer.  The  proper  prac- 
tice is  to   have  tbe  plaintiff  ruled  to  file 


tbe  title  paper^  if  there  be  any  accessible 
to  ber.  There  was  not  a  motion  or  objectioh 
by  defendant  on  that  score.  A  failure  of 
tbe  defendant  to  make  such  complaint  Is 
waived  after  trial  and  Judgment 

It  Is  next  contended  by  appellant  tbat 
tbe  petition  is  defective  because  It  does  not 
allege  that  plaintlfTs  deceased  busband  was 
"seised  and  possessed"  of  tbe  land  in  suit 
The  petition  states  tbat  tbe  deceased  bus- 
band  and  plalntff  owned  it  jointly,  be  owning 
an  undivided  two-tbirds  and  she  tbe  otba 
third;  tbat  tbey  bad  been  In  possession  of 
it  and  living  on  it  for  80  years  up  to  bis 
death.  We  tblnk  this  is  a  sufficient  aver- 
ment  of  seizure  of  title  and  possession. 

Another  criticism  of  the  judgment  Is  tbat 
It  failed  to  direct  tbat  tbe  commissioners  ap- 
pointed to  allot  tbe  dower  to  plaintiff  be 
sworn  before  beginning  their  work.  Section 
499,  subsec  4,  Civ.  Code  Prac.  Tbe  sectioa 
relied  on  does  not  require  that  tbe  judgmoit 
appointing  tbe  commissioners  shall  direct 
them  to  be  sworn.  But  the  law  does  require 
them  to  be  sworn,  and  tbey  can  be  and  should 
be  before  acting.  It  Is  not  material  what 
tbe  judgment  may  show  on  tbat  point,  as 
tbe  requirement  to  tbe  commissioners  to  be 
sworn  Is  not  derived  through  tbe  judgment; 
but  through  the  statute. 

It  Is  finally  contended  by  appellant  that 
plaintiff  bad  abandoned  the  land  for  about 
15  years  since  her  husband's  death,  and  had 
thereby  waived  and  forfeited  her  homestead. 
Until  dower  and  homestead  bad  been  allotted 
to  the  widow,  she  had  not  a  cause  of  action 
to  recover  the  possession  of  same.  Hence 
limitation  does  not  run  against  her  until 
sucb  allotment  Her  absence  alone  from  tbe 
land  of  ber  deceased  husband  will  not  bar 
a  suit  to  have  dower  and  bomestead  allotted 
to  her  out  of  it 

Judgment  affirmed. 


DOWNS  V.   DOWNS'  ADMTEl. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1906.) 

JunoMENT— Alimony— BnpoBOHifENT   in   An- 

OTiiEB  State. 

A  judgment  against  defendant  in  divorce 
for  a  sum  of  money  as  alimony,  being  in  per- 
sonam, is  not  enforceable  in  another  state, 
where  defendant  was  not  personally  served  with- 
in the  state  of  the  forum  and  did  not  volun- 
tarily appear. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment,  §{  1461,  1462.] 

Appeal  from  Circuit  Court,  Henry  County. 

"To  be  officially  reported." 

Action  by  Allle  Downs  against  the  admin- 
istrator of  John  Downs,  deceased,  for  the 
settlement  of  tbe  estate  and  to  subject  it 
to  the  satisfaction  of  a  judgment  In  favor  of 
plaintiff  against  deceased.  From  a  judgment 
tor  defendant,  plaintiff  appeals.     Affirmed. 

R.  R.  Tiffany,  W.  8.  Pryor,  H.  K.  Bourne, 
rnd  John  W.  Ray,  for  appellant.  John  D. 
jClarroll,  for  appellee. 
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BARKER,  J.    The  appellant,  Allie  Downs, 
intermarried  with  John  Downs  In  the  state 
of  Missouri  In  1891.     After  their  marriage 
they  moved  to  the  state  of  Indiana,  where 
they  lived  for  some  time  as  man  and  wife, 
but   where   the   appellant,    owing,    as  she 
claims,  to  the  brutal  treatment  of  her  hus- 
band, left  him  and  returned  to  her  former 
borne  in  Missouri,  where  she  afterward  in- 
stituted an  action  against  him  for  divorce, 
which  was  granted  her,  and  in  addition  she 
was  awarded  a  judgment  against  him  for 
tbe  sum  of  $1,500  as  alimony.    This  Judg- 
ment was  obtained  by  constructive  process. 
After  residing  in  Indiana  for  some  time  af- 
ter the  obtentlon  of  the  judgment  by  his 
wife,  Downs  returned  to  his  old  home  in 
Eminence,    Ey.,    where   he   died    intestate, 
without  having  again  married,  and  leaving 
an  estate  valued  at  about  $8,000.    Tbe  ap- 
pellant then  instituted  this  action  in  the 
Henry  circuit  court,  for  the  purpose  of  set- 
tling his  estate,  and  subjecting  it,  in  so  far 
as  that  was  necessary,  to  the  payment  of 
her  judgment    Her  claim  was  resisted  by 
tbe  personal  representative  and  heirs  of  the 
decedent,  mainly  upon  the  ground  that  tbe 
judgment,   being  In  personam,  is  void  for 
want  of  jurisdiction  In  the  Missouri  court 
For  the  purpose  of  discussing  the  question 
thus  arising,  it  may  be  assumed  that  ap- 
pellant was  legally  domiciled  in  tbe  state  of 
Missouri  at  tbe  time  of  the  institution  of 
her  action  there,  that  all  of  the  proceedings 
bad  were  entirely  regular,  and  that  the  stat- 
utes of  Missouri  fully  warranted  the  judg- 
ment which  was  returned.    The  question  atlll 
recurs:    Could  the  statutes  of  Missouri  an- 
tborize,  by  any  procedure  short  of  actual 
process  upon  tbe  defendant  within  its  bound- 
aries,  or   the   entry   of   his    appearance   to 
the  action,  a  personal  judgment  against  him? 
We  have  no  doubt  of  tbe  jurisdiction  of 
the  Missouri  court  to  decree  the  divorce  of 
the  appellant  from  ber  husband.    This  was 
a  procedure  in  rem,  and  of  the  res  undoubt- 
edly tbe  court  had  jarisdlctlop;  the  plaintiff 
being  lawfuly  domiciled  In  MissourL     But 
a  judgment  for  a  sum  of  money  by  way 
of  alimony  is  in  personam,  and  in  order 
to  acquire  jurisdiction  for  this  purpose  it 
was  necessary  to  obtain  jurisdiction  of  the 
person  of  the  defendant.    This,  as  said  be- 
fore, can  only  be  done  in  one  of  two  ways: 
First,  by  the  service  of  process  upon  him 
within    tbe   territorial    jurisdiction   of   tbe 
court;    or,  second,  by  tbe  voluntary  entry 
of  bis  apiiearance  to  the  action.    No  state 
can,  hy  force  of  its  own  laws,  acquire  ju- 
risdiction of  the  person  of  an  absent  defend- 
ant   If  it  could,  then  no  defendant  no  mat- 
ter how  far  removed  from  the  country   In 
which  the  plaintiff  resides,  could  escape  be- 
ing dragged  away  from  his  home  in  order 
to  defend  any  claim  set  up  against  him, 
or,  falling  to  do  so,  having  rendered  against 
him  a  judgment  by  default,   which   could 
follow  him  to  the  ends  of  the  earth.    There- 


fore it  is  of  no  moment  that  as  a  port  of  the 
constructive  process  issued  against  the  de- 
fendant in  the  procedure  for  divorce,  a  sum- 
mons was  Issued  In  Missouri  directed  to  a 
sheriff  in  Indiana,  and  by  him  served  upon 
tbe  defendant  Tbe  sheriff  in  Indiana  acted 
only  under  authority  of  the  laws  of  Mis- 
souri, and  .these  bad  no  force  in  tbe  state 
of  Indiana. 

In  Freeman  on  Judgments,  g  564,  the  rule 
Is  thus  stated:  "It  is  said  that  'no  sovereign- 
ty can  extend  its  process  beyond  its  own 
territorial  limits,  to  subject  either  person 
or  property  to  its  judicial  decisions.  Every 
exertion  of  authority  of  this  sort  beyond 
this  limit  is  a  mere  nullity.'"  And,  speak- 
ing particularly  of  judgments  of  divorce, 
the  learned  author  says  (section  581): 
"Judgments  procured  in  any  state  by  con- 
structive service  of  process  upon  nonresi- 
dents are,  as  we  here  have  already  seen,  of 
no  extraterritorial  force  in  imposing  obliga- 
tions in  personam.  But  a  sentence  of  di- 
vorce has,  or  may  liave,  a  dual  nature.  It 
is  a  decree  In  rem,  so  far  as  it  fixes  the 
status  of  the  parties  by  dissolving  their 
marital  obligations.  But  so  far  as  it  dis- 
poses of  any  other  matter  than  the  mar- 
riage relation,  it  is  in  personam."  Ck>oley, 
in  bis  work  on  Constitutional  Limitations 
(7th  Ed.  p.  581),  says:  "But  in  divorce  cases, 
no  more  than  in  any  other,  can  the  court 
make  a  decree  for  the  payment  of  money 
by  a  defendant  not  served  witb  process, 
and  not  appearing  in  the  case,  which  shall 
be  binding  upon  him  personally.  It  must 
follow.  In  such  a  case,  that  tbe  wife,  when 
complainant  cannot  obtain  a  valid  decree 
for  alimony,  nor  a  valid  Judgment  for  costs. 
If  the  defendant  bad  property  within  the 
state,  it  would  be  competent  to  provide  by 
law  for  tbe  seizure  and  appropriation  of 
sucb  property,  under  the  decree  of  the  court . 
to  the  use  of  the  complainant;  but  the  legal 
tribunals  elsewhere  would  not  recognize  a 
decree  for  alimony  or  for  costs  not  based 
on  personal  service  or  appearance.  Tbe  rem- 
edy of  the  complainant  must  generally,  in 
these  cases,  be  confined  to  a  dissolution  of 
the  marriage,  with  the  incidental  benefits 
springing  therefrom,  and  to  an  order  for  the 
custody  of  the  children,  if  within  the  state." 
From  Story  on  Confiict  of  Laws,  8  53d,  we 
quote:  "Considered  in  an  international  point 
of  view,  jurisdiction,  to  be  rightfully  exer- 
cised, must  be  founded  either  upon  the  per- 
son being  within  the  territory,  or  upon  the 
thing  being  within  the  territory;  for  other- 
wise there  can  be  no  sovereignty  exerted. 
*  *  *  On  the  other  hand,  no  sovereignty 
can  extend  its  process  beyond  its  own  ter- 
ritorial limits,  to  subject  either  persons  or 
property  to  Its  judicial  decisions.  Every  ex- 
ertion of  authority  of  this  sort  of  thing  be- 
yond beyond  this  limit  is  a  mere  nullity,  and 
incapable  of  binding  sucb  persons  or  proper- 
ty in  any  other  tribunals."  The  principles 
herein  announced  are  fully  maintained  in 
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Williams  ▼.  Preston,  S  3.  3.  Marsh.  000,  20 
Am.  Dec.  179;  Kerr,  &c.  v.  Condy,  9  Bnsh, 
872;  WlcUiff  t.  Dorsey,  1  Dana,  462;  Cobb 
▼.  Haynes,  8  B.  Hon.  137;  Latimer  ▼.  Un- 
ion Padflc  R.  R.  Co.  (Mo.)  97  Am.  Dec.  378; 
Prosser  r.  Warner  (Vt)  19  Am.  Dec.  132; 
Kline  T.  Kline  (Iowa)  10  N.  W.  825,  42  Am. 
Bep.  47;  Pennoyer  t.  Neff,  95  TJ.  S.  714,  24 
L.  Ed.  565;  Thompson  T.  Whitman,  85  TT. 
8.  457,  21  L.  Ed.  897;  Atherton  v.  Atherton, 
181  U.  S.  155,  21  Snp.  Ct  514,  45  L.  Ed.  794; 
Haddock  t.  Haddock,  201  17.  S.  662,  26  Snp. 
Ct  525,  50  L.  Ed.  867;  De  La  Montanya  v. 
De  La  Montanya  (Cal.)  44  Pac.  Si5,  32  L. 
R.  A.  82,  53  Am.  St  Bep.  165;  and  the  ed- 
itor's note  to  Moyer  v.  Buck,  16  L.  B.  A. 
231,  where  a  large  nnmber  of  cases  are  dted 
and  reviewed. 

The  counsel  for  appellant  fall  to  recognize 
that  a  proceeding  for  divorce  may  he  dual 
in  its  nature;  that  in  so  far  as  it  settles  the 
dvll  status  of  the  parties  or  their  children, 
or  subjects  property  within  the  Jurisdiction 
of  the  court  to  the  satisfaction  of  the  de- 
cree, it  is  in  rem,  and  the  defendant  may  be 
bound,  although  before  the  court  only  by 
constructive  process;  but  that  when  the 
court  goes  furtbo:,  and  awards  a  money 
judgment  against  him,  it  must  have  obtained 
Jurisdiction  of  his  person  in  one  of  the  two 
ways  heretofore  pointed  ont  in  order  that 
the  Judgment  may  be  enforceable  in  a  for- 
eign state. 

When  this  distinction  is  borne  in  mind,  the 
authorities  are  harmonious,  and  without 
exception,  so  far  as  we  are  advised,  sustain 
the  ruling  of  the  circuit  court  in  the  case 
at  bar,  in  holding  appellant's  Judgment  for 
alimony  on  constructive  process  against  her 
husband  void. 

The  Judgment  is  affirmed. 


OOVINGTON   &  C.  BRIDGE  C!0.  v.  LIL- 

LARD. 
(Court  of  Appeals  of  Kentucky.    Oct  5,  190&) 
Mastkb   and   Sebvant— Injttbies  to   Sebv- 

AHT— PUNITIVK  DAUAOEB. 

In  an  action  for  injuries  to  a  servant 
from  the  breaking  of  a  joist  of  a  scaffold  on 
which  he  was  at  work,  the  evidence  showed 
that  the  timber  was  a  dry-rotted  sap  plank, 
brittle  with  age,  that  the  attention  of  the  fore- 
man had  been  called  to  it,  and  that  the  plank 
was  not  fastened  in  the  stirmp,  so  as  to  be 
held  on  edge,  and  that  it  turned  in  the  stirrup, 
and  so  broke.  Held,  tliat  punitive  damages 
could  not  be  recovered,  as  the  evidence  showed 
merely  ordinary,   and  not  gross,  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Master  and  Servant  S  998.] 

Appeal  from  Circuit  Court  Kenton  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Bobert  Lillard  against  the  Ck>v- 
Ington  tt  Cincinnati  Bridge  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

S.  D.  Rouse,  for  appellant  James  P.  Tar- 
vin,  for  appellee. 


NUNN,  J.  The  appellee  was  ■  painter  per- 
forming labor  for  the  appellant  In  Septem- 
ber, 19(M,  he  was  at  work  on  a  scaffold  sus- 
pended from  the  underside  of  the  Covington 
&  Cincinnati  Bridge,  when  one  of  the  joists, 
upon  which  the  floor  of  the  scaffold  was  laid, 
broke  and  precipitated  him  and  the  others 
thereon,  to  the  ground  below.  The  appellee's 
left  ankle  was  sprained,  the  left  arm  and 
hip  were  bruised,  and  be  received  another 
injnry  at  or  near  the  point  where  the  hip 
bones  join  the  back.  At  the  time  of  the  trial, 
which  was  about  nine  months  after  he  re- 
ceived the  injuries,  he  still  suffered  jtain  by 
reason  of  the  injuries  on  the  ba(&.  He  ob- 
tained a  verdict  and  judgm«it  for  $ljBSO, 
from  which  appellant  appeals. 

At  the  time  this  scaffold  fell  tiiere  were 
eight  other  persons  upon  it  with  appellee. 
Several  of  them  received  injuries,  Jasper  H. 
Hull  being  one  of  them.  His  injuries  were 
very  severe.  Hull  sued  the  appellant  and 
recovered  $6,500.  That  case  was  appealed 
The  opinion  in  that  case,  is  reported  in  90 
S.  W.  1035,  28  Ky.  Law  Bep.  1038.  The  evi- 
dence in  each  case  was,  in  substance,  the 
same,  and  we  refer  to  that  opinicm  for  a 
full  statement  of  the  facts  proven.  Tbe 
appellant  presents  eeveral  reasons  why  tbe 
Judgment  of  tbe  lower  court  should  be  re- 
versed, but  they  are  without  merit  except 
one.  Tbe  court  gave  an  instruction  author- 
izing tbe  Jury  to  find  punitive  damages,  pro- 
vided that  the  jury  found  that  the  negligence 
of  the  appellant  was  gross.  This  Instruction 
was  not  given  In  the  other  case.  In  our 
opinion  the  Instruction  was  erroneous,  for 
the  evidence  presented  a  case  of  only  ordi- 
nary negligence. 

For  this  reason  alone  the  Judgment  is  re- 
versed and  remanded  for  a  new  trial  in  con> 
formlty  herewith. 


BISCHOiFP   V.    COMMONWEALTH. 

(Court    of    Appeals    of    Kentucky.    Sept    25. 
1906.) 

1.  Cbuciral    Law  — Appxai. — Vebdiot    om 
Conflicting  Evidence. 

Where,  on  the  issue  of  the  insanity  of 
accused  on  trial  for  crime,  the  testimony  is 
conflicting,  the  verdict  of  the  jury  is  conclu- 
sive on  appeal. 

2.  Same— Abbaionment— SuTFiciENCT. 

An  order  reciting  that  accused  was  brought 
into  court  accompanied  by  his  counsel,  and 
the  court,  with  tiie  consent  of  accused,  dis- 
pensed with  the  arraignment  and  the  defend- 
ant  pleaded  not  guilty,  is  in  conformity  with 
Or.  Code  Frac.  §  155,  providing  that  an  ar- 
raignment defined  by  section  154  as  the  read- 
ing of  the  indictment  by  the  clerk  to  the  de- 
fendant asking  him  if  be  pleads  ruiity  or  not 
guilty,  shall  only  l>e  made  on  indictments  for 
felony,  and  may  be  dispensed  with  by  consent  of 
defendant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  SS  614,  615.] 

3.  Same— Exceptions— Necessitt. 

Where  accused  did  not  except  to  the  fail- 
ure of  the  clerk  to  state  to  the  jury  accused's 
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plea,  as  required  by  Cr.  Code  Prac.  !  219,  nor 
rely  on  it  as  a  ground  for  a  new  trial,  the 
court  on  appeal  could  not  reverse  a  conviction 
therefor. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  H  2665-2687,  26T2- 
2677.] 

4.  Sauk— Habmuess  Ebbob— Bbboreous  Ad- 
mission OV  BVIDENCE. 

Where,  on  a  trial  for  crime,  the  court,  after 
the  admission  of  evidence,  excluded  it  as  in- 
competent, the  court  on  appeal  must  assume 
that  the  jury  did  not  consider  it,  and  that  ac- 
cused was  not  prejudiced  by  its  temporary  ad- 
mission. 

im.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  IMS.  Criminal  Law,  (  3141.] 

-6.  Saick— Rkckftion  or  Evidence  —  Objbo- 
TioNs— Exceptions. 
Where  the  record  in  a  criminal  case  does 
not  show  that  an  objection  to  the  admission 
of  evidence  was  passed  on  by  the  court,  or  that 
it  was  asked  to  rule  on  the  objection,  or  that 
its  failure  to  do  so  was  excepted  to  by  accused, 
the  objection  will  not  be  considered  on  appeal. 

e.   SaKK— RECOBD— OmSBIONS— AlTIDAVIT     TO 

Supply— SuinciENCT. 

The  affidavit  of  counsel  for  accused,  filed 
on  a  motion  for  new  trial,  averring  that  it  was 
AflSant's  "impression"  that  an  objection  to  tbe 
admission  of  evidence  was  overruled,  is  not  suffi- 
cient to  supply  the  omission  in  the  record  which 
'does  not  show  that  the  objection  was  rnled  on 
or  that  the  court's  failure  to  do  so  was  ex- 
cepted to. 
7.  WiTNEBflEs— Competency  —  Atiobney  ani> 

Client — Confidentiai.  Commttnications. 
An  attorney  who  has  acted  as  attorney  in 
«  civil  matter  for  one  on  trial   for  crime,  is 
competent  to  testify  with  respect  to  his  knowl- 
«dge  of  accused's  condition  of  mind. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {{  747-758.] 

5.  Cbiminal    Law— TbiaIt-Sepabation    op 
Witnesses. 

An  attorney  •  is  not  subject  to  the  rule 
ceqniring  the  separation  of  witnesses  in  a  crim- 
inal case,  and  the  fact  that  he  was  not  sent 
from  the  courtroom  with  tbe  other  witnesses 
'daring  the  trial  does  not  exclude  him  from 
testifying. 

[Fd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  1550.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"To  be  officially  reported." 

Jacob  Blscboff  was  convicted  of  mnrder, 
«nd  he  appeals.    Affirmed. 

Edwards  &  Ogden,  for  appellant  N.  B. 
Hays,  Atty.  Gen.,  and  G.  H.  Morris,  for  the 
Commonwealth. 

SETTLF,  J.  By  this  appeal  the  reversal 
-of  a  verdict  and  judgment  of  the  Jefferson 
cdrcolt  court,  criminal  division,  convicting  ap- 
pellant of  tbe  murder  of  his  wife  and  fixing 
bis  panlehment  at  death,  is  sought,  the  trial 
having  followed  by  some  months  tbe  return 
•of  an  indictment  by  the  grand  Jury,  charging 
him  with  tbe  crime.  Appellant's  motion  for 
a  new  trial  In  the  lower  court  was  baaed 
on  numerous  grounds,  but  those  relied  on  for 
a  reversal  of  tbe  judgment  may  be  included 
on  two  propositions;  that  is,  appellant  con- 
tends (1)  that  the  judgment  should  be  re- 
-versed  because  tbe  record  falls  to  show  that 


tbe  appellant's  plea  was  stated  to  the  jury, 
after  it  was  sworn  and  when  the  Indictment 
was  read,  or  at  all;  (2)  because  of  the  ad- 
mission by  the  trial  court  of  incompetent 
evidence. 

The  crime  with  which  appellant  is  charged, 
according  to  tbe  evidence,  was  committed 
under  circumstances  of  extreme  brutality. 
While  bis  wife,  Julia  Blscboff,  was  engaged 
with  Mrs.  Deme  in  carrying  coal  into  tbe 
bouse  of  Mrs.  Delkan,  a  sister  of  Mrs.  Blscb- 
off, appellant  came  from  a  nearby  alley,  and 
approaching  her,  said:  "You  son  of  a  bitch, 
I  got  you  just  where  I  want  you,"  at  the 
same  time  firing  his  pistol  at  her.  The  wife 
then  ran  from  tbe  pavement  into  tbe  street, 
he  continuing  to  shoot  at  her  until  she  fell 
dead  on  tbe  pavement  to  which  she  bad  re- 
turned. There  were  five  shots,  all  of  which 
took  effect  upon  the  person  of  Mrs.  Bischoff, 
three  of  them  entering  tbe  heart  Im- 
mediately after  firing  the  last  shot,  appeljiant 
said  to  his  wife:  "You  son  of  a  bitch,  you 
want  a  divorce,  I  give  it  to  you,"  thereby 
disclosing  the  motive  for  the  crime.  He  then 
reloaded  bis  pistol,  and  attempted  to  make 
bis  escape,  but  was  overtaken  by  two  police- 
men, at  one  of  whom  be  shot  twice,  before 
submitting  to  arrest  It  appears  from  the 
evidence  that  appellant's  wife  had  a  few 
days  before  tbe  homicide,  instituted  against 
him,  in  the  Jefferson  circuit  court  a  suit 
for  divorce;  that  he  was  a  man  of  violent 
and  ungovernable  temper,  bad  frequently  as- 
saulted and  beaten  bis  wife,  and  threatened 
to  kill  her,  saying  on  more  than  one  occasion 
in  connection  with  such  threats,  "I  wUl  do 
it,  and  I  will  get  as  clear  as  a  whistle."  On- 
ly a  few  days  before  she  was  killed,  Mrs. 
Bischoff,  on  account  of  a  beating  received  at 
the  bands  of  her  husband,  left  bis  home,  and 
went  to  that  of  her  sister,  Mrs.  Delkan,  on 
Clay  street  in  the  city  of  Louisville,  In  front 
of  which  the  homicide  occurred. 

Tbe  only  defense  Interposed  by  appellant 
on  the  trial  was  that  he  was  insane  at  the 
time  he  killed  his  wife,  and  by  reason  there- 
of not  responsible  for  the  crime.  A  great 
deal  of  evidence  was  Introduced  through 
members  of  bis  family  and  others.  In  the 
effort  to  prove  that  a  year  or  more  previous 
to  tbe  homicide,  appellant  in  a  collision  be- 
tween his  market  wagon  and  a  street  car, 
was  thrown  to  the  street  and  received  a  cut 
on  his  forehead  and  bruises  on  other  parts 
of  his  body;  that  the  hurts  thus  received  re- 
quired the  care  of  a  physician,  and  confined 
bim  to  his  bed  or  room  for  several  days;  that 
his  condition  of  mind  was  not  the  same  after 
he  received  these  Injuries  as  before,  and  later 
became  so  unsound  that  be  was  incapacitat- 
ed for  his  usual  occupation,  which  was  that 
•f  a  market  gardener;  that  he  became 
peculiar  in  his  ways  and  violent  toward  his 
family,  and  that  bis  unsoundness  of  mind 
also  manifested  itself  in  Irrational  conversa- 
tion and  by  such  conduct  as  getting  on  his 
knees  in  bed  at  night,  and  sometimes  under 
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the  bed,  and  doing  other  things  equally  iin- 
uaual.  Three  physicians,  Drs.  Pope,  Boggess 
and  Samuels,  the  first  an  alienist  of  prom- 
inence, were  introduced  for  appellant.  One 
of  them  knew  him  before  he  was  hurt  in  the 
collision  with  the  street  car.  The  other  two 
became  acquainted  with  him  after  his  In- 
carceration in  Jail  for  the  murder  of  bis  wife, 
and  their  examination  of  him  was  made  on- 
ly a  few  days  before  the  trial.  Two  of  these 
medical  experts,  from  the  examination  they 
had  made  of  appellant,  and  in  answer  to 
certain  questions  hypothecated  upon  the 
diaracter  of  the  injuries  he  received  in  the 
car  collision,  particularly  the  wound  on  the 
forehead,  and  his  subsequent  peculiarities  of 
conduct,  expressed  the  opinion  that  he  was  of 
unsound  mind.  The  third  physician,  though 
Inclined  upon  the  same  hypotheses  to  think 
blm  of  unsound  mind,  did  not  freely  commit 
himself  to  that  opinion.  On  the  other  hand, 
there  were  several  witnesses  introduced  for 
the  commonwealth  who  testified,  in  sub- 
stance, that  appellant  Is  an  illiterate  man  of 
violent  temper,  uncouth  manners,  and  harsh 
in  bis  bearing  towards  bis  family,  but  that 
tbey  did  not  regard  him  a  person  of  unsound 
mind,  nor  had  they  discovered  that  his  con- 
duct after  the  collision  of  bis  wagon  with  the 
street  car  differed  from  what  it  had  been  be- 
fore. In  their  opinion  be  bad  attended  to 
bis  market  garden  and  business  affairs  after 
that  occurrence  and  down  to  the  death  of  his 
wife,  as  he  had  done  before.  One  of  the  wit- 
nesses, MaJ.  B.  0.  Davis,  was  the  attorney 
of  appellant  la  the  divorce  suit  brought  by 
his  wife  and  bad  acted  as  his  attorney  in 
other  matters  in  previous  years.  Appellant 
frequently  went  to  see  Davis,  and  consulted 
him  as  to  the  preparation  of  his  defense  in 
the  divorce  case.  MaJ.  Davis  testified  that 
be  did  not  think  appellant  a  man  of  a  high 
order  of  intelligence,  but  had  seen  no  change 
In  bis  mind  after  the  collision  with  the  car, 
except  on  one  occasion  when  he  called  at 
bis  office  while  In  a  state  of  Intoxication, 
seeing  which,  witness  told  blm  to  leave,  and 
return  when  he  got  sober.  Appellant  took 
his  advice  and  left,  but  later  returned  to  the 
office  sober,  and  in  his  usual  condition  of 
mind.  Another  witness,  Charles  Yeling,  a 
deputy  county  court  clerk,  testified,  that  by 
request  of  appellant's  attorney  he  called  at 
tbe  Jail  to  take  his  acknowledgement  to  a 
deed;  that  upon  meeting  him  he  read  him  tbe 
deed  and  asked  blm  if  be  understood  it,  ap- 
pellant replied  that  he  did,  and  upon  being 
told  to  sign  it,  said  he  was  nervous,  and  re- 
quested Vellng  to  write  bis  name  and  let  him 
make  bis  mark,  but  this  being  declined  be 
wrote  bis  own  name,  in  German,  to  tbe  in- 
strument, and  immediately  thereafter  duly 
acknowledged  It  Vellng  further  testified 
that  appellant  seemed  to  understand  the 
transaction,  and  talked  and  acted  intelligent- 
ly while  be  was  with  blm.  Three  physicians 
were  introduced  in  rebuttal  by  tbe  common- 
wealth, and  interrogated  as  to  tbe  condition 


of  appellant's  mind.  Two  of  them,  Drs. 
Marshall  and  Rapp,  said  tbey  were  called 
to  see  him  when  he  was  hurt  by  tbe  car, 
Tbey  dressed  his  wounds,  and  Dr.  Marshall, 
after  attending  him  about  10  days,  dis- 
charged him  as  welL  Tbe  wounds,  they  tes- 
tified, consisted  of  a  cut  on  tbe  bead  and 
bruises  on  the  hip  and  leg.  None  of  them 
were  dangerous;  tbe  cut  on  the  head  went 
through  the  skin  of  tbe  forehead,  but  did  not 
wound  or  fracture  tbe  skull  bone,  or  affect 
the  brain.  On  cross-examination  these  two 
physicians  were  asked  if  it  was  possible  that 
tbe  cut  in  tbe  forehead  could  affect  appel- 
lant's mind.  In  reply  they  were  unwilling  to 
say  such  a  result  was  not  possible,  but 
thought  it  very  Improbable.  No  discovery 
was  ever  made  by  them  that  appellant's 
brain  was  affected  by  his  wounds,  or  in- 
formation given  them  by  bis  family,  that 
there  was  any  change  in  bis  mind.  Dr. 
Rapp  also  visited  appellant  in  Jail,  to  col- 
lect of  him  a  siu-gical  bill  for  attending  him, 
as  stated.  Appellant  bad  previously  obtain- 
ed  of  witness  a  statement  of  the  accoiint, 
for  use  in  settling  with  the  street  railway 
company.  Appellant  said  to  Dr.  Bapp  in 
jail,  that  be  remembered  tbe  bill,  that  be 
bad  given  his  wife  the  money  to  pay  it  and 
supposed  she  had  done  so,  but  as  she  had 
not,  the  doctor  could  get  it  by  calling  on  bis 
lawyer.  In  this  interview  the  witness  saw 
nothing  in  the  conversation  or  conduct  of 
appellant  to  indicate  unsoundness  of  mind. 
Dr.  Garvin,  the  third  physician,  introduced 
for  tbe  prosecution,  is  jail  physician  for 
Jefferson  county.  He  testified  that  he  had 
seen  appellant  three  or  four  times  each  week 
since  his  incarceration  in  jail  and  had  often 
prescribed  for  him  for  nervousness  and  prob- 
ably other  ordinary  ailments,  but  be  had 
never  seen  any  evidence  of  his  being  of  un- 
sound mind. 

It  will  be  observed  from  the  foregoing  syn- 
opsis of  tbe  evidence,  tbat  .the  question  of 
whether  or  not  appellant  was  so  unsound  of 
mind  at  the  time  he  killed  bis  wife  as  to 
make  bomlclde  excusable  In  law,  was  fully 
gone  into  upon  tbe  trial.  The  testimony  was 
conflicting,  but  tbe  issue  having  been  de- 
cided by  the  jury,  under  proper  instructions, 
adversely  to  the  appellant's  contention,  be 
must  accept,  and  this  court  approve,  the  ver- 
dict of  guilty,  unless  tbe  alleged  errors  com- 
plained of  compel  a  reversal  of  the  judgment 
When  one  charged  by  Indictment  with  a 
crime  or  misdemeanor  is  put  upon  his  trial, 
following  tbe  impaneling  and  swearing  of  the 
Jury,  "the  clerk,  or  commonwealth's  attor- 
ney, shall  read  to  tbe  jury  the  indictment 
and  state  tbe  defendant's  plea."  Cr.  Code 
Prac.  {  219. 

The  record  contains  the  following  order, 
which  was  entered  after  the  return  by  tbe 
grand  jury  of  the  indictment:  "This  day 
the  defendant  is  brought  into  court  by  tbe 
jailer,  and  comes  W.  B.  Hoke,  his  attorney, 
and  tbe  court  with  the  consent  of  tbe  de- 
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fendant  dispenses  wltb  the  arralgnmeat  here- 
in, and  tha  defendant  pleads  that  he  is  not 
(ullty  of  the  crime  charged  In  the  indict- 
ment" Section  IM,  Cr.  Code  Prac.,  requires 
that  In  every  case  of  felony  there  shall  be  an 
arraignment  which  Is  "the  reading  of  the  in- 
dictment by  the  clerk  to  the  defendant,  and 
asking  him  If  he  pleads  guilty,  or  not  guilty, 
to  the  Indictment"  Section  155  provides, 
"The  arraignment  shall  only  be  made  on 
indictments  for  felony,  and  may  be  dis- 
pensed with  by  the  court  with  the  defend- 
ant's consent."  The  above  order  was  enter- 
ed In  conformity  with  section  155.  At  the 
beginning  of  appellant's  trial,  an  attempt  was 
made  to  comply  with  the  provisions  of  sec- 
tion 219,  supra,  by  entering  of  record  the 
following  order,  which  appears  next  after 
the  order  showing  the  swearing  of  the  Jury. 
"The  Indictment  was  duly  read  by  the  clerk 
to  the  Jury  and" — ,  then  follows,  after  a 
dash,  this  sentence:  "Dr.  Harris  Kelly,  a 
witness,  Introduced  by  the  commmonwealth, 
being  duly  sworn  *  •  •  testified  as  fol- 
lows:" Manifestly  the  above  order  does  not 
comply  with  section  219  of  Cr.  Code  of  Prac- 
tice. It  only  shows  the  reading  by  the  clerk 
of  the  Indictment  to  the  Jury,  whereas,  it 
should  also  say  that  the  clerk.  In  addition 
to  the  reading  of  the  Indictment,  stated  to 
the  Jury  the  defendant's  plea,  and  whether 
It  was  guilty  or  not  guilty. 

It  is  argued  by  counsel  for  appellant  that 
this  section  of  the  Code  Is  mandatory,  and 
It  must  appear  of  record  that  Its  provisions 
were  strictly  compiled  with.  In  support  of 
this  view,  the  following  authorities  are  cited : 
Galloway  v.  Commonwealth,  5  Ky.  Law  Rep. 
213;  Farris  v.  Commonwealth,  111  Ky.  236, 
63  S.  W.  615.  We  cannot  better  distinguish 
the  case  at  bar  from  the  authorities,  supra, 
than  to  quote  from  Howard  v.  Common- 
wealth, 87  S.  W.  1003,  24  Ky.  Law  Rep.  91, 
what  is  said  about  them  In  connection  wltb 
the  question  under  consideration.  "In  the 
Galloway  Case  It  was  held  that  It  was  essen- 
tial that  the  Indictment  should  be  read  and 
the  plea  of  the  defendant  stated  to  the  Ju- 
ry, but  It  was  expressly  held  that  this  du- 
ty might  be  performed  at  any  time  before 
the  close  of  the  evidence  for  the  prosecu- 
tion, and  that  It  was  Immaterial  that  the 
Indictment  was  read  by  an  attorney  em- 
ployed to  prosecute.  Instead  of  the  clerk,  or 
the  commonwealth's  attorney.  In  the  Farrls 
Case  the  indictment  was  not  read,  nor  the 
plea  of  the  defendant  stated  to  the  Jury  at 
all,  and  the  case  was  reversed  for  this  rea- 
son." It  does  not  appear  from  the  Galloway 
or  Farrls  Gases,  or  from  that  of  Hendrlckson 
V.  Comm<»iwealth,  64  S.  W.  954,  23  Ky.  Law 
Kep.  1191 — which  though  not  relied  on  by 
appellant's  counsel,  is  apparently  in  line 
with  the  Galloway  and  Farrls  Cases — that 
there  was  not  an  exception  to  the  failure 
to  read  the  Indictment  and  state  the  plea  of 
the  defendant  or  that  such  failure  was  not 
made  gronnd  for  a  new  trial. 


In  Howard  v.  Commonwealth,  supra,  the 
appellant  insisted  upon  a  reversal  because 
the  record  failed  to  show  that  the  Indictment 
was  read  to  the  Jury,  or  that  the  plea  was 
stated.  Tills  contention  was  rejected,  the 
court  holding,  as  It  was  shown  by  the  record 
that  upon  the  calling  of  the  case  for  trial 
both  parties  announced  ready;  that  a  Jury 
was  impaneled  and  sworn;  and  that  the  de- 
fendant, in  the  presence  of  the  Jury,  there- 
after waived  arraignment  and  entered  a  plea 
of  not  guilty,  this  amounted  to  a  substantial 
compliance  with  section  219,  Cr.  Code  Prac. 
Therefore,  the  failure  to  read  the  indictment 
and  state  the  defendant's  plea  of  not  guilty, 
did  not  authorize  a  reversal.  It  was  also 
held  In  the  Howard  Case,  that  there  could 
be  no  reversal  for  a  failure  to  comply  with 
the  provisions  of  this  section,  unless  it  had 
been  assigned  as  a  ground  for  new  trial, 
which  was  not  done  In  that  case. 

In  Meece  v.  Commonwealth,  78  Ky.  68C, 
the  record  was  silent  as  to  whether  the  de- 
fendant was  arraigned,  or  any  plea  entered 
In  his  behalf,  for  which  reason  a  reversal 
was  asked.  In  response  to  this  contention 
the  court  said:  "The  record  falls  to  show 
that  the  plea  of  not  guilty  was  entered,  bat 
It  Is  manifest  from  the  entire  record  that 
an  Issue  was  made  and  the  accused  bad  a 
fair  and  impartial  trial." 

In  Grlffln  v.  Commonwealth,  66  S.  W.  740, 
23  Ky.  Law  Rep.  2148,  it  Is  said:  "The 
record  does  not  show  that  the  defendant 
pleaded  not  guilty,  or  that  he  was  arraigned, 
or  waived  arraignment,  or  that  his  plea  was 
stated  to  the  Jury,  or  that  the  Indictment  was 
read  to  them.  It  is  insisted  by  appellant  that 
the  Judgment  should  be  reversed  for  these 
reasons.  No  arraignment  is  necessary  ex- 
cept in  felony  cases.  In  the  grounds  for  new 
trial,  appellant  did  not  rely  on  any  of  the 
matters  referred  to.    ♦    ♦    * " 

In  Ison  V.  Commonwealth,  66  S.  W.  184, 
23  Ky.  Law.  Rep.  1806,  the  same  question 
arose,  in  disposing  of  which  the  court  said: 
"The  appellant  in  his  brief  assumes  that 
the  Indictment  was  not  read  to  the  Jury,  nor 
the  plea  of  the  defendant  announced  by  any 
one,  and  Insists  upon  a  reversal  for  that  rea- 
son, citing  in  support,  Farrls  v.  Common- 
wealth, 63  S.  W.  615,  23  Ky.  Law  Rep.  580. 
It  Is  true  that  the  opinion  in  the  case,  supra, 
decides  that  such  failure  is  ground  for  a 
reversal,  but  we  apprehend  that  the  error 
complained  of  in  that  case  was  objected  to 
at  the  time  of  trial  and  relied  on  as  one  of 
the  grounds  for  a  new  trial.  Nothing  of 
that  kind  appears  In  the  bill  of  exceptions 
In  the  case  at  bar.  It  is  true,  that  at  the 
close  of  the  bill  of  exceptions  this  language 
is  used :  This  being  all  that  was  done,  or  all 
the  proceedings  had  on  said  trial,  or  concern- 
ing same.'  We  are  not  authorized  to  assume 
from  this  statement  that  the  Indictment  In 
fact  was  not  read  to  the  Jury,  and  besides 
the  failure  to  so  read  it  was  not  relied  upon 
or  referred  to  In  any  manner  in  the  motion 
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for  a  new  trial.  EVen  if  it  be  conceded  that 
the  bill  of  exceptions  Bhould  be  construed 
to  show  that  the  indictment  was  not  read, 
the  failure  of  the  appellant  to  make  the 
same  one  of  the  grounds  for  a  new  trial, 
precludes  him  from  relying  on  such  omis- 
sion as  ground  for  reversal.  It  is  a  well-set- 
tled rule  that  appellant  should  state  in  liis 
reasons  for  a  new  trial,  the  groimd  upon 
which  he  thinks  the  prejudicial  error  was 
committed.  If  the  attention  of  the  trial 
court  had  been  called  to  this  error.  If  such 
In  fact  occurred,  doubtless  the  circuit  judge 
would  bare  granted  a  new  trlaL" 

The  most  recent  case  in  which  this  court 
has  passed  upon  the  question  under  consid- 
eration, is  that  of  Herr  v.  Commonwealth, 
91  8.  W.  666.  28  Ky.  Law.  Rep.  1131,  In  which 
it  was  also  held,  that  though  the  record  did 
not  show  that  the  indictment  was  read,  or 
that  the  plea  of  the  defendant  was  stated 
to  the  Jury,  such  omissions  would  not  author- 
ize this  court  to  assume  that  these  require- 
ments of  the  Code  had  not  been  complied 
with,  unless  it  be  made  to  appear  tliat  such 
failure  had  been  excepted  to  by  the  defend- 
ant and  relied  on  as  a  ground  for  a  new  trial. 
In  the  case  at  bar.  It  does  not  appear  that 
appellant  either  excepted  to  the  failure,  If 
any,  to  state  his  plea  to  the  indictment,  or 
relied  upon  the  omission  to  do  bo,  as  a 
ground  for  a  new  trial;  we  are,  therefore, 
without  power  to  now  consider  It,  or  to  re- 
verse the  judgment  therefor. 

The  second  contention  of  appellant  is,  we 
think,  equally  untenable.  The  testimony. 
In  part  claimed  to  have  been  Improperly  ad- 
mitted on  the  trial,  was  that  of  Mrs.  Deme, 
In  respect  to  appellant's  having  thrown  his 
wife's  sister,  Mrs.  Delkan,  over  a  fence  and 
broken  her  limb.  As  It  appears  that  this 
testimony,  after  Its  admission  and  during 
the  cross-examination  of  the  witness,  was 
wholly  excluded  from  the  case  by  the  court, 
as  Incompetent,  we  must  assume  that  the 
jury  in  obedience  to  the  court's  admonition 
did  not  consider  It,  and  therefore  appellant 
could  not  have  been  prejudiced  by  its  tem- 
porary admission.  It  is  also  Insisted  that 
it  was  error  to  allow  Mrs.  Delkan  to  testify 
as  to  an  act  of  personal  violence  of  appel- 
lant to  her.  Upon  being  asked  by  counsel 
for  the  commonwealth,  why  Mrs.  Bischoff 
went  to  her  house,  Mrs.  Delkan  said;  "Be- 
cause Mr.  Bischoff,  her  husband,  abused 
her  and  whipped  her  on  the  19th.  I  went 
home  with  blm  to  the  country  and  he  whip- 
ped her,  and  I  went  to  take  her  part  and  he 
hurt  her,  also  he  *  tbrowed  me  across  the 
rain  barrel  and  broke  my"  — .  At  this  point 
the  testimony  was  objected  to.  It  is  appar- 
ent from  the  record  that  the  particular  in- 
jury Inflicted  upon  the  witness  was  never 
mentioned  by  her.  The  objection  interposed 
stopped  her.  It  is  probable  that  the  testi- 
mony of  Mrs.  Delkan  on  this  point  was  of- 
fered by  the  prosecution  to  show  a  motive 
for  the  homicide,  as  it  apparently  referred 


to  what  caused  Mrs.  Bischoff  to  leave  ap- 
pellant, tended  to  show  his  ungovernable 
temper  and  brutal  treatment  of  her  and 
also  of  the  sister  for  trying  to  protect  her, 
both  being  assaulted  by  lilm  at  the  same  time. 
It  is  not  necessary,  however,  to  determine 
whether  or  not  it  was  competent  The  rec- 
ord does  not  show  that  the  objection  to  It 
was  passed  on  by  the  court;  that  be  was 
asked  to  rule  on  It,  or  that  his  failure  to  do 
so  was  excepted  to  by  appellant,  for  which 
reason  we  cannot  consider  it  Stinson  v, 
Commonwealtli,  96  S.  W.  463,  29  Ky.  Law 
Rep.  733;  Hendrlckson  v.  Commonwealth^ 
Qi  S.  W.  954,  23  Ky.  Law  Rep.  1191.  It 
is  true  an  affidavit  of  one  of  the  counsel 
filed  on  the  motion  for  a  new  trial,  statee 
it  was  bis  impression  that  the  objection 
was  ovwruled,  but  this  is  not  sufficient  to 
supply  the  facts  omitted  from  the  record.  If 
mere  Impressions  as  to  a  matter  of  such  Im-' 
portance  can  be  allowed  to  have  any  weight. 
It  would  be  as  reasonable  to  indulge  the 
impression  that  the  failure  of  the  witness  to 
complete  the  answer  to  the  question  asked 
her,  was  because  the  objection  made  to 
same  by  appellant's  counsel  was  sustained 
by  the  court,  and  the  answer  excluded. 

We  also  fail  to  find  any  error  in  the  ad- 
mission of  the  testimony  of  Maj.  Davis. 
Though  be  bad  been  the  lawyer  of  appellant 
in  other  matters,  be  did  not  represent  hin> 
In  this  case;  his  testimony  did  not  relate 
to  any  matter  growing  out  of  his  relations 
to  appellant  as  attorney,  and  was  in  no  nanat 
of  a  confidential  character;  It  only  related 
to  bis  knowledge  of  appellant's  condition  or 
mind.  The  fact  that  Davis  was  not  placed 
under  the  rule  and  sent  from  the  courtroom 
with  the  other  witnesses  during  the  trial, 
should  not,  as  insisted  by  appellant,  have- 
excluded  him  from  testifying.  As  an  attor- 
ney of  the  bar  and  member  of  the  court,  he 
was  not  subject  to  the  rule  requiring  the 
separation  of  the  witnesses.  Though  the- 
Instructlons  are  not  criticised  by  counsel, 
we  have  carefully  examined,  and  find  them 
correct  in  every  particular.  If,  as  intimated 
by  counsel,  appellant's  condition  of  mind 
has  grown  so  much  worse  since  the  trial 
as  to  demonstrate  his  insanity,  the  Code 
provides  a  way  by  which  that  matter  may 
yet  be  inquired  into. 

As  on  the  whole  case  we  find  no  error  that 
can  be  said  to  have  prejudiced  the  substan- 
tial rights  of  appellant,  the  judgment  i» 
affirmed. 


ZUMBIEL  r.  ZUMBIBL. 

(Court  of  Appeals  of  Kentucky.  Sept  25,  1906.> 

1.  DivoBCE— Conveyance    by    Husbano    ix 
Fbaud  of  Alimony— BvinENCE. 

Ky.  St  1903,  i  2126,  provides  that  sales 
and  conveyances  to  a  purchaser  with  notice. 
In  fraud  or  hindrance  of  the  right  of  wife  or 
child  to  maintenance,  shall  be  void  as  against 
them.  Pending  a  suit  by  a  wife  for  divorce 
a  mensa  and  maintenance  for  herself  and  chilf 
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drcn,  th«  hnaband  conveyed  land  for  an  inade- 
quate consideration,  to  the  wife  of  the  hns- 
band'a  brother;  the  grantee  and  her  husband 
knowing  at  the  time  of  Oie  purchase  of  the 
pending  litigation,  and  that  the  house  and  lot 
was  all  the  property  of  which  defendant  was 
poeaeased.  Plaintiff  did  not  sign  the  deed,  nor 
was  she  requested  to.  Held,  that  a  finding  that 
the  conveyance  was  made  with  intent  to  de- 
prive defendant  of  maintenance,  and  that  the 
grantee  had  notice  of  such  intent,  was  war- 
ranted. 

[EJd.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  SS  750,  751.) 
2.  Save — Sepabate  MAiKTERAnoE-^CDauEzn'. 
Ky.  St  1903,  {  2126,  provides  that  sales 
and  conveyances  to  a  purchaser  with  notice, 
in  fraud  or  hindrance  of  the  right  of  wife  or 
child  to  maintenance,  shall  be  void  as  against 
them.  Held,  that  in  a  suit  by  a  wife  for 
divorce  a  mensa  and  for  maintenance,  on  an 
issue  as  to  the  validity  of  a  conveyance  by  the 
husband,  the  court  had  no  authority  to  de- 
clare the  conveyance  void,  except  as  against 
the  wife. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Suit  by  Mary  Znmbiel  against  John  Zum- 
blel,  for  divorce,  to  which  Anna  K.  Zum- 
blel  and  others  were  made  parties,  and,  from 
a  Judgment  In  favor  of  plaintiff,  defend- 
ant Anna    K.   Zumblel   appeals.     Affirmed. 

See  83  8.  W.  698. 

O.  M.  Rogers  and  L.  M.  Morgan,  for  appel- 
lant   Wm.  A.  Byrne,  for  appellee. 

NUNN,  X  The  appellee,  Mary  Zumblel, 
prior  to  the  year  1902,  instituted  an  action 
against  her  husband,  John  Zumblel,  for  di- 
vorce, a  mensa  et  tboro,  and  maintenance 
for  herself  and  children.  On  the  trial  of 
that  action,  in  the  lower  court,  her  petition 
was  dismissed,  and  she  appealed.  This  court 
reversed  that  Judgment,  and  concluded  the 
opinion  in  the  following  language:  "The 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  grant  the  appellant 
a  dlTorce  from  bed  and  board  from  appel- 
lee; to  award  her  the  custody  of  the  chil- 
dren, affording  appellee  reasonable  opportu- 
nities to  visit  them  and  have  them  to  visit 
him ;  for  a  Judgment  decreeing  appellant  a 
suitable  maintenance,  not  less  than  $30  per 
montli,  In  addition  to  the  use  of  the  house, 
and  for  other  necessary  proceedings  not  in- 
consistent herewith."  See  69  S.  W.  708,  24 
Ky.  Lew  Rep.  590.  During  the  pendency  if 
tUa  litigation  John  Znmbiel,  her  husband, 
aold  and  conveyed  the  house  and  lot  refer- 
red to  in  the  opinion  to  his  sister-in-law, 
Anna  K.  Ztmiblel,  the  appellant  in  this  case, 
for  the  price  of  $1,250.  Upon  the  return  of 
tbe  mandate,  issued  in  the  case  referred  to, 
the  lower  court  made  an  order  in  conform- 
ity thereto;  Mary  Zumblel  and  tbe  api>el- 
lant,  Anna  K.  Zimibiel,  having  attempted  to 
form  an  issue  upon  the  question  as  to  wbeth* 
er  or  not  the  conveyance  of  tbe  house  and 
lot  to  Anna  K.  Zumblel  by  John  Znmbiel 
was  fraudulent  as  against  her,  Mary  Zum- 
blel, as  provided  in  section  2126  of  tbe  Ken- 
ttu^  Statutes  of  1803.    On  March  10,  1903, 


that  court  tried  this  question,  and  entered 
a  Judgment  holding  the  deed  valid,  subject 
to  Mary  Zumblel's  potential  right  of  dower 
In  the  property,  and  that  Anna  K.  Zumblel 
was  the  owner  of  it,  and  was  entitled  to  tbe 
possession  thereof.  From  that  Judgment 
Maiy  Zumblel  again  appealed.  This  court 
again  reversed  the  Judgment  upon  tbe  ground 
that  the  proper  parties  were  not  before  the 
court,  and  closed  the  opinion  with  the  fol- 
lowing language :  "Tbe  case  as  now  present- 
ed Is  not  such  as  to  enable  us  to  determine 
whether  tbe  deed  was  fraudulent  or  not,  or  ' 
what  are  Mary  Zumblel's  rights  in  the  bouse 
and  lot,  which  is  the  home  of  the  family." 
Upon  the  return  of  tbe  mandate  in  that  case 
it  was  prepared  in  conformity  to  that  opin- 
ion, tbe  proof  was  taken,  the  case  tried,  and 
tbe  court  decided  that  tbe  deed  was  fraudu- 
l^it,  and  Anna  K.  Zumblel  has  appealed. 

She  asits  a  reversal  of  tbe  Judgment  for 
the  reason  that  there  was  not  sufficient  evi- 
dence to  support  it  The  proof  shows,  with- 
out contradiction,  that  John  Zumblel,  the 
then  husband  of  the  appellee,  In  this  case, 
was  indebted  to  his  brother  and  brother-in- 
law,  in  about  the  sum  of  $950,  and  that  he 
sold  the  house  and  lot  and  paid  these  debts. 
That  he  made  the  trade  with  George  Zumblel, 
his  brother,  the  husband  of  the  appellant 
herein;  George  Zumblel  having  acted  for  hla 
wife  as  her  agent  She  paid  in  cash,  at  the 
time  of  her  purchase,  about  $550,  the  amount 
of  tbe  note  due  Jordan,  tbe  brother-in-law 
referred  to,  and  a  few  months  thereafter 
she  paid  $400,  the  amount  due  by  John  Zum- 
blel to  bis  brother  Charles,  and  the  balance 
of  the  purchase  price  was  paid  from  time  to 
time,  in  small  amounts,  until  the  whole  price, 
$1,250,  was  paid.  The  proof  also  shows  that 
the  price  paid  for  this  property  was  Inad- 
equate. Appellee's  witnesses  fixed  its  value 
at  about  ^,400,  appellant's  at  about  $1,500. 
It  appears  that  apipeilant  and  her  husband 
Imew  at  the  time  of  the  purchase  of  the  pend- 
ing litigation  between  the  appellee  and  her 
husband,  and  that  she,  the  appellee,  had  at 
least  been  given  temporarily  tbe  use  of  tbla 
house  for  herself  and  children,  and  that  this 
was  all  the  property  be  owned.  Appellee 
did  not  sign  the  deed,  nor  was  she  ever  re- 
quested to  sign  it 

In  view  of  these  facts  we  are  of  the  opin- 
ion that  tbe  court  did  not  err  in  arriving  at 
the  conclusion  that  John  Zumblel  made  this 
conveyance  with  intent  to  deprive  his  wife 
of  maintenance,  and  that  appellent  had  no- 
tice that  such  was  bis  intent  The  appel- 
lant contends  that  the  provisions  of  sec- 
tion 2126  of  tbe  Kentucky  Statutes,  referred 
to,  cannot  be  made  to  apply  to  this  case  be- 
cause John  Zumblel  was  not  the  husband  of 
appellee  at  tbe  time  tbe  Judgment  appealed 
from  was  rendered;  that,  prior  to  the  ren- 
dition of  this  Judgment,  he  had  in  a  separ- 
ate action  against  the  appellee  obtained  a 
Judgment  severing  the  bonds  of  matrimony ^ 
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which  had  previously  existed  between  them; 
and  that  appellee  stood  In  the  place  of  an 
ordinary  creditor,  and  should  have  prepar- 
ed and  prosecuted  her  case  as  provided  in 
section  1907  of  the  statute  and  refers  to  the 
case  of  Campbell  v.  Trosper,  57  S.  W.  245, 
22  Ky.  Law  Rep.  278,  to  support  her  con- 
tention. In  this  she  is  in  error.  In  that  case 
the  husband  sold  and  conveyed  the  realty 
after  the  bonds  of  matrimony  had  been  sev- 
ered between  him  and  his  wife.  In  this  case 
the  sale  and  conveyance  was  made  to  ap- 
pellant when  the  marriage  relation  existed 
between  John  Zumbiel  and  the  appellee. 

Appellant  complains  that  the  court  by  its 
Judgment  erred  in  depriving  her  of  all  right 
or  interest  in  this  house  and  lot  We  do 
not  so  understand  the  Judgment.  Section 
2126  of  the  statute  reads  as  follows :  "Sales 
and  conveyances  made  to  a  purchaser  with 
notice,  or  for  the  benefit  of  any  religious 
society,  in  fraud  or  hindrance  of  the  right 
of  the  wife  or  child  to  maintenance,  shall 
be  void  as  against  them."  As  stated,  the  gist 
of  appellee's  action  was  for  maintenance  for 
herself  and  children,  and  the  statute  ex- 
pressly states  that  a  sale  or  conveyance  made 
In  fraud  or  hindrance  of  such  a  right  shall 
be  void  as  against  them;  that  is,  the  wife  and 
children.  As  we  understand  the  judgment 
the  court  did  not  declare  it  void  as  to  others, 
nor  did  it  have  the  power  to  do  so  under  the 
statute  and  the  state  of  the  pleadings.  When 
appellee's  interest  in  the  property,  as  fixed 
by  the  lower  court,  expires  or  ceases,  then 
appellant's  tlOe  to  the  property  will  become 
perfect,  and  she  will  be  entitled  to  the  pos- 
session thereof. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


FOSTER  T.  CiOMMONWBALTH. 
(Oonrt  of  Appeals  of  Kentucky.    Oct  3,  1906.) 

1.  ][iARCENT— Evidence. 

In  a  prosecution  for  larceny,  evidence 
held  to  sustain  a  finding  that  there  was  a  pre- 
arranged agreement  between  defendant  and  R. 
to  take  the  goods  alleged  to  have  been  stolen, 
and  that,  in  pursuance  of  such  understanding, 
either  defendant  or  R.  took  the  goods,  and  that 
they  thereafter  divided  them. 

2.  SAHB— AIDING    AND    ABETTING. 

Where  defendant  aided  in  taking  a  box 
containing  goods  and  appropriated  a  part  of 
its  contents  to  bis  own  use,  he  was  guilty  of 
larceny  of  the  whole. 

[Bid.  Note,— For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Larceny,  {§  22,  29.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

Ambrose  Foster  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

W.  H.  Wright  for  appellant.  N.  B.  Hays 
and  C.  H.  Morris,  for  the  Commonwealth. 


O'REAR,  J.    Appellant  was  indicted,  tried, 
and  convicted  of  grand  larceny.    He  is  char- 


ged with  having  taken  and  converted  to  his 
own  use  a  lot  of  clothing  of  the  value 
of  $85,  contained  In  a  box  shipped  to  Louis- 
ville over  the  Illinois  Central  Railroad.  Ap- 
pellant  was  not  seen  to  take  the  box  of 
goods.  Nor  was  it  shown  to  have  been  in 
his  possession.  Only  one  suit  of  the  cloth- 
ing was  proved  to  have  t>een  in  his  posses- 
sion. Its  value  was  less  than  $20.  Appel 
lant  contends  that  be  ought  to  have  had  a 
peremptory  instruction  of  not  guilty  on  the 
proof. 

A  detail  of  the  evidence  shows  the  follow- 
ing circumstances:  The  box  of  goods  was 
set  out  on  the  railroad  platform  with  a 
large  quantity  of  other  freight,  waiting  for 
the  drays  and  delivery  wagons  to  load  it 
and  take  it  away.  Appellant  and  one  George 
Rogers  were  drivers  for  a  transfer  company, 
each  in  charge  of  a  team.  They  were  at 
this  depot  while  the  box  was  on  the  plat- 
form, and  were  loading  freight  into  their 
wagons.  The  box  disappeared  without  the 
knowledge  of  the  freight  clerk  in  charge 
about  the  time  appellant  and  his  companion 
left  there,  which  was  some  time  In  the  after- 
noon. The  box  was  not  receipted  for  to 
the  railroad  company,  nor  was  it  delivered 
by  the  railroad  company  to  any  one.  That 
night  George  Rogers  carried  the  box  in  bis 
wagon  to  the  house  of  a  negro  woman,  and 
asked  to  leave  it  there  for  a  while.  Present- 
ly appellant  came  in  and  he  and  Rogers  op- 
ened the  box,  and  divided  the  goods.  The 
woman,  who  was  the  only  witness  testifying 
on  that  point  did  not  see  and  did  not  know 
in  what  proportion  they  were  divided.  There 
was  proof  that  appellant  sold  one  suit  of  the 
clothes  to  a  second  hand  clothing  dealer  for 
$3.  It  was  worth  probably  $10  to  $15.  Rog- 
ers was  found  with  some  of  the  clothes  on 
his  person,  and  had  disposed  of  some.  All 
the  clothing  was  not  found.  This  proof  was 
sufficient  to  submit  to  the  Jury  whether  there 
was  a  prearranged  agreement  between  Rogers 
and  appellant  to  take  the  goods,  and,  in 
pursuance  of  which,  one  of  them  took  the 
box,  and  both  divided  and  appropriated  Its 
contents.  If  appellant  aided  in  taking  the 
box,  and  appropriated  any  part  of  its  contents 
to  ills  own  use,  be  is  guilty  in  law  of  the 
larceny  of  the  whole.  And  so  is  his  ac- 
complice. The  proof  warranted  the  submis- 
sion of  Ills  guilt  to  the  Jury.  Their  verdict 
is  conclusive  of  it  so  far  as  an  appeal  is 
concerned.    No  other  question  is  presented. 

Judgment  affirmed. 


DOTT  et  al.  v.  DICKEY. 

(Court  of  Appeals  of  Kentucky.    Oct  5,  1906.) 

1.  Husband  and  Wifb  —  Conveyanobb  bt 
Wife— Intebest  in  Life  Poliot. 
Prior  to  the  married  woman's  act  (Ky.  St 
1894,  p.  773),  an  assignment  by  a  married 
woman  If  joined  by  her  husband,  of  her  Interest 
in  a  life  policy  as  beneficiary  therein,  to  on« 
liaving  an  insurable  interest  was  valid. 
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2.  Contracts— Considebatioh—Natubai,  A»- 

MCTION. 

Liove  and  afFection  ia  a  sufficient  consider- 
ation to  uphold  either  an  executed  or  an  execu- 
tory contract  between  parent  and  child. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  {  287.] 

5.  Evidence  —  Paxol    Evidence    Affectino 

WBITIMOS— A88I0NUENT  OF  InSUBANCB  POL- 

icr. 

Where  the  beneficiaries  in  a  life  policy  as- 
signed their  interest  in  writing  to  the  insured, 
and  the  written  assignment  appeared  to  be  com- 
plete in  itself,  in  the  absence  of  any  showing  of 
mutual  mist&ke  or  fraud  on  the  part  of  the 
insured,  it  could  not  be  shown  that  the  as- 
signment was  special,  and  limited  to  a  particu- 
lar purpose,  which,  when  discharged,  was  to 
revest  the  interest  in  the  assignors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §!  1733-1735%.] 

4.  Witnesses  —  Competency  —  HuSBAHD    as 
Witness  fob  Wife. 

A  husband  may  not  testify .  on  behalf  of 
the  wife  to  matters  as  to  which  ahe  is  herself 
incompetent  to  testify. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent.  Dig.  Witnesses,  §§  12^136.] 

6.  Bills  and  Notes— Considebation— Impli- 
cation. 

Under  Ky.  St.  1903,  §  470,  subsec.  7, 
providing;  that  no  action  shall  be  brought  on 
any  agreement  not  to  be  performed  within  a 
year,  unless  it  be  in  writing,  but  that  the  con- 
sideration need  not  be  expressed,  a  note  in 
the  form  of  a  duebill  implied  a  consideration. 
[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  !!  1652-1654.] 

<J.   iNStTBANCE— ASSIONUENT   OF   POLICY- SUF- 

FioiENCY  OP  Assignment. 

An  assignment  by  the  beneficiary  in  a  life 
policy  to  the  insured  is  valid,  though  the  as- 
signment is  not  indorsed  on  the  policy,  as 
required  by  the  terms  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  $§  479,  480.] 

7.  Descent    and    Distbibittion — Rights    of 
Children. 

Children  cannot  be  heard  to  say  that  a 
gift  from  their  deceased  father  to  his  wife 
was  in  fraud  of  their  rights,  where  the  property 
was   his   absolutely. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Descent  and  Distribution,  ({  206- 
209.] 

Appeal  from  Circuit  Court,  Ballard  Coun- 
ty. 

"Not  to  be  officially  reported." 

Interpleader  by  the  Connecticut  Mutual 
Life  Insurance  Company  to  determine  tbe 
,  rights  of  Julia  E.  Dickey  and  otbers  under 
a  policy  issued  on  the  life  of  T.  M.  Dickey, 
deceased.  From  the  Judgment,  T.  P.  Doty 
and  others  appeal.    Affirmed. 

J.  M.  Nichols  &  Son.  Jas.  D.  White,  and 
Jno.  W.  Ray,  for  appellants  Ida  Doty  et  al. 
Bobbins  &  Thomas  and  John  B.  Kane,  for 
appellees. 

O'BEAB,  J.  T.  M.  Dickey,  now  deceased, 
was  twice  married.  By  his  first  wife,  Jane 
Dickey,  be  had  bom  two  children,  appellants 
Ida  Doty  and  Mollie  S.  Dickey.  He  contract- 
ed his  first  marriage  in  this  state,  and  while 
a  resident  of  this  state  procured  on  March 

5,  1877,  a  policy  of  life  Insurance  on  bis  life 

9eS.W.-85 


in  the  Connecticut  Mutual  Life  Insurance 
Company  for  $3,285,  payable  to  "Jane  Dick- 
ey, wife,  and  children  of  the  said  assured, 
or  their  legal  representatives."  In  1889, 
while  the  policy  was  yet  in  force,  it  was  as- 
signed to  T.  M.  Dickey  by  Jane  Dickey  and 
their  two  children,  Ida  Doty  and  Mollie  S. 
Dickey,  in  which  Mrs.  Doty's  husband  Joined. 
This  assignment  was  made  after  T.  M. 
Dickey  and  his  family  had  removed  to 
Kansas.  It  reads:  "State  of  Kansas,  Fin- 
ney county.  We,  Jane  Dickey,  wife  of  T. 
M.  Dickey,  Ida  Doty,  daughter  of  T.  M. 
Dicke.y,  T.  F.  Doty,  her  busliand,  and  Mollie 
S.  Dickey,  daughter  of  said  T.  M.  Dickey, 
hereby  siurrender  all  of  our  right,  title,  and 
interest  in  and  to  the  within  policy  of  in- 
surance on  the  life  of  T.  M.  Dickey,  No. 
144,008,  to  the  said  T.  M.  Dickey,  and  we 
hereby  direct  that  the  same  be  paid  to  tbe 
oi-der  of  said  T.  M.  Dickey.  [Signed]  Jane 
Dickey,  Mollie  Dickey,  Ida  Doty,  T.  F. 
Doty."  Mrs.  Jane  Dickey  died  some  years 
later.  T.  M.  Dickey  then  married  Mrs.  Julia 
E.  Ballentine,  a  widow,  and  executed  to  her 
the  following  note  and  assignment  of  tbe 
policy  of  insurance:  "$4,000.00.  Due  Mrs. 
J.  E.  Dickey  four 'thousand  dollars  in  cash 
paid  me  by  her,  she  being  my  wife.  In  con- 
sideration of  policy  144,008  on  my  life  for 
$3,285.00,  dated  March  5th,  1877,  in  Connecti- 
cut Mutual  Life  Ins.  Co.  of  Hartford,  Conn. 
The  beneficiaries  having  assigned  the  same 
to  me  (all  of  them  being  adults)  to  enable 
me  to  pledge  tbe  same,  and  she  holds  it  for 
this  loan.  February  26th,  1S95.  T.  M.  Dick- 
ey." The  assignment  referred  to  is  as  fol- 
lows: "This  policy  having  been  transferred 
to  me  for  a  valuable  consideration  by  my 
former  wife,  Jane  Dickey  (now  deceased), 
and  T.  F.  Doty,  Ida  Doty,  and  Mollie  Dick- 
ey— ^beneficiaries — all  being  adults  when  it 
was  transferred  to  me,  I  now  for  a  valuable 
consideration  transfer  this  policy  to  my 
present  wife,  Julia  B.  Dickey,  authorizing 
her  to  collect  the  same  when  due.  [Signed] 
T.  M.  Dickey." 

After  the  death  of  T.  M.  Dickey  the  insur- 
ance company  interpleaded  Julia  E.  Dickey 
and  Mrs.  Doty  and  Mollie  Dickey  in  this  suit 
paying  the  money  into  court  on  behalf  of 
the  one  to  whom  it  might  be  adjudged  in 
that  action.  The  policy  contained  this  pro- 
vision: "That  no  assignment  of  this  policy 
shall  be  valid."  The  printed  form  on  which 
the  policy  was  issued  contained  this  clause 
originally:  "(4)  That  no  assignment  of  this 
policy  shall  be  valid,  unless  made  in  writing, 
endorsed  hereon;  and  that  any  claim  against 
this  company,  arising  under  this  policy, 
made  by  any  assignee,  shall  be  subject  to 
proof  of  interest"  But  all  of  that  clause 
was  erased  when  tbe  policy  was  Issued,  ex- 
cepting the  first  sentence  first  above  quoted. 
The  circuit  court  adjudged  that  Mrs.  Julia 
E.  Dickey  was  entitled  to  subject  the  pro- 
ceeds of  the  policy  to  the  payment  of  her 
$4,000  note.     This  matter  may  be  treated 
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as  the  flrat  branch  on  this  appeal.  Appel- 
lants' contentions  are  that  they,  the  children 
of  T.  M.  Dickey,  are  alone  entitled  to  the 
proceeds  of  the  policy  for  these  reasons:  (1) 
That  the  assignment  by  Jane  Dickey  to  her 
husband  was  void.  It  being  a  transaction  be- 
tween husband  and  wife  in  which  she  was 
incapable  of  contracting;  (2)  that  the  as- 
signment by  Mrs.  Doty  was  void  because 
she  was  then  a  married  woman,  and  incapa- 
ble of  making  such  a  contract;  (3)  that  the 
assignment  was  without  a  valuable  con- 
sideration, and  for  that  reason  was  void; 
(4)  that  the  asslg^nment  had  been  made  by 
the  wife  and  daughters  of  T.  M.  Dickey  to 
enable  him  to  borrow  money  from  a  bank 
at  Kansas  City,  that  he  did  borrow  money 
upon  it,  and  repaid  It,  whereby  the  purpose 
of  the  assignment  haying  been  fulfilled,  his 
title  under  the  agreement  was  canceled, 
and  the  policy  reverted  to  the  original  bene- 
flciarles;  that  therefore  Its  subsequent  as- 
signment by  T.  M.  Dickey  to  Julia  E.  Dick- 
ey was  ineffectual  to  pass  title  thereto.  (6) 
It  is  contended  that  T.  M.  Dickey  was  not 
indebted  to  Julia  E.  Dickey  at  the  time  of 
the  assignment  in  the  sum  of  $4,000,  or  in 
nny  sum,  and  that  in  consequence  the  as- 
signment to  her  was  void;'  (6)  that  the  policy 
by  its  terms  was  not  assignable. 

Section  054  of  the  Kentucky  Statiites  of 
1003,  enacted  first  by  the  General  Assembly 
of  1870,  provides:  "A  policy  of  Insurance  on 
the  life  of  any  person  expressed  to  be  for 
the  benefit  of,  or  duly  assigned,  transferred 
or  made  payable  to  any  married  woman,  or 
to  any  person  in  trust  for  her,  or  for  her 
lieneflt.  by  whomsoever  such  transfer  may 
be  made,  shall  inure  to  her  separate  use  and 
benefit,  and  that  of  her  children,  -indepen- 
dently of  her  husband  or  his  creditors,  or 
any  other  person  eflfecting  or  transferring 
the  same,  or  his  creditors."  Construing  this 
statute,  this  court,  In  Robinson  v.  Duvall, 
7ft  Ky.  83,  42  Am.  Rep.  208,  held  that  the 
Interest  taken  In  the  life  insurance  policy 
by  the  wife  and  the  children  of  the  assured 
was  an  Inchoate  one;  that  It  was  necessary 
for  the  beneficiary  to  survive  the  Insured  In 
order  to  have  a  fixed  Interest  In  the  policy. 
It  was  also  held  that  if  one  or  more  of  the 
named  beneficiaries  died  before  the  Insured, 
that  the  whole  of  the  sum  insured  would 
go  to  the  survivors.  That  case  was  followed 
In  Gault  V.  Ganlt  (Ky.)  80  S.  W.  493.  Under 
this  construction  It  becomes  Immaterial 
whether  Mrs.  Jane  Dickey's  assl^ment  of 
the  policy  to  her  husband  was  valid  or  not. 
because  the  assignment  of  tho  daughters. 
If  binding  upon  them,  and  not  prohibited  by 
law,  is  sufficient  to  convey  their  entire  in- 
terest, which  is  the  whole  of  the  sum  in- 
sured. 

The  contention  that  a  married  woman  may 
not  assign  her  chose  in  action  Is  not  tenable. 
Even  before  the  enactment  of  the  present 
"Married  Woman's  Act,"  the  statute  of  1804 
(Acts  1894,  p.  773),  a  married  woman's  exe- 
cuted contract,  assigning  her  choses  In  ac- 


tion, when  Joined  in  by  her  husband,  was 
effectual  to  ccmvey  her  title,  the  transaction 
being  fair  and  voluntary.  This  was  not  be- 
cause she  bad  the  power  to  bind  herself  or 
her  property  by  contract,  or  to  convey  her 
property  otherwise  than  In  the  manner  ex- 
pressly provided  by  statute.  Her  personal 
property,  ezc^t  her  separate  estate,  was 
generally  subject  to  the  conversion  of  her 
husband,  and  of  sale  or  assignment  by  him. 
Whatever  Interest  a  married  woman  may 
then  have  had  in  a  life  Insurance  policy, 
might  have  been  assigned  by  her  and  her 
husband  to  any  person  baving  an  insurable 
Interest  In  the  life  of  the  insured.  At  thb 
common  law.  If  a  married  woman,  being 
the  main  beneficiary  In  a  policy,  should  be- 
come entitled  by  the  death  of  the  assured  to 
collect  it,  her  husband  alone  would  have  been 
authorized  to  have  received  the  money  and  to 
appropriate  it  to  bis  own  use,  subject,  oi 
course,  to  her  claim  for  an  equitable  settle- 
ment under  principles  familiar  to  that 
branch  of  the  law.  The  interest  in  such  a 
policy  before  the  death  of  the  assured  was 
of  the  nature  of  a  chose  in  action,  belonging 
to  a  feme  covert,  which  she  and  her  hus- 
band might  assign  upon  the  ground,  it  would 
seem,  that  the  less  estate  was  included  In 
the  greater,  and  what  might  legally  be  done 
with  the  latter,  could  by  a  parity  of  reason- 
ing be  done  with  the  former.  The  Interest 
of  such  a  beneficiary  was  more  than  an  ex- 
pectancy. It  was  an  expectancy,  it  is  true, 
but  an  expectancy  coupled  with  an  Interest, 
subject  to  be  defeated  alone  upon  the  con- 
tingency, first,  that  she  should  die  before  the 
assured;  or,  second,  that  the  policy  should 
lapse  or  become  void  for  some  reason  stated 
in  the  contract,  before  she  or  any  one  else 
could  have  a  right  to  assert  It  as  a  claim  or 
demand  against  the  Insurer. 

The  contention  that  the  assignment  of  Jane 
Dickey  and  her  daughters  to  T.  M.  Dickey 
was  void  upon  the  ground  that  there  was  no 
consideration  to  support  It,  Is  not  well  taken. 
There  Is  no  competent  proof  In  the  record 
that  there  was  not  a  valuable  consideration 
to  support  the  assignment  But,  whether 
there  was  or  not,  in  this  state  love  and  affec- 
tion, growing  out  of  the  relationship  of  par- 
ent and  child.  Is  a  good  consideration,  and 
sufficient  to  uphold  not  only  an  executed,  but 
an  executory  contract  between  them.  Ford 
V.  Elllngwood,  3  Mete.  359;  Berry  v.  Graddy, 
1  Mete.  553 ;  Bufford  v.  McKee,  1  Dana,  107; 
Mclntlre  v.  Hughes,  4  Bibb,  187;  Mark  v. 
Clark,  11  B.  Mon.  46;  Arnold  v.  Park,  8 
Bush,  4;  Jennings  v.  Anderson,  4  T..  B. 
Mon.  445. 

As  to  the  alleged  agreement  between  Mrs. 
Jane  Dickey  and  her  daughters  and  T.  M. 
Dickey,  that  the  assignment  was  special 
and  was  limited  to  a  particular  purpose, 
which  when  served  and  discharged,  was  to 
release  the  policy,  and  revest  the  title  In  the 
assignors,  the  original  beneficiaries,  it  was 
properly  disallowed  under  the  state  which 
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the  record  presented.  The  contract,  which 
is  the  written  assignment,  appears  to  be  com- 
plete of  Itself.  There  Is  no  claim  that  by 
mutnal  mistake  of  the  parties,  or  by  the 
fraud  of  X.  M.  Dickey,  the  assignment  did 
not  contain  the  terms  of  the  contract  as  now 
contended.  It  must  then  be  conclusively 
presumed  that  the  written  memorial  em- 
braced the  whole  of  the  agreement  between 
the  parties.  T.  F.  Doty,  husband  of  appel- 
lee's widow,  testifies.  It  is  true,  that  such 
was  the  agreement  between  T.  M.  Dickey  and 
his  wife  and  children.  But  this  witness  was 
Incompetent  on  behalf  of  his  wife  (Bright's 
Ex'rs  V.  Swlnebroad,  106  Ky.  737,  61  S.  W. 
578>,  and  Ws  testimony  was  not  receivable 
on  behalf  of  appellants  because  of  bis  Incom- 
petency, even  though  the  pleadings  had  been 
such  as  to  have  admitted  evidence  to  enlarge 
the  contract  shown  by  the  written  assign- 
ment The  effect  of  the  foregoing  is  to  vest 
In  T.  M.  Dickey  the  complete  title  to  the  life 
policy.  It  was  then  bis  to  do  with  as  be 
pleased,  subject  always  to  the  restraint  of 
the  law  against  his  assigning  it  to  any  one 
not  having  an  Insurable  Interest  In  his  life. 
His  second  wife,  of  course,  had  an  Insurable 
Interest  In  his  life.  It  was  lawful  for  him 
to  have  assigned  the  policy  to  her  then  with- 
out consideration.  But  the  note  and  the 
written  assignment  which  be  executed  show 
on  their  face  that  he  did  owe  to  his  wife 
$4,000  of  borrowed  money.  His  note  not 
-only  implies  a  consideration  (subsection  7, 
{  470,  Ky.  St  1903),  but  It  contains  within 
Itself  an  express  admission  of  a  valuable  con- 
sideration. The  genuineness  of  the  note  and 
of  the  written  assignment  being  undenled, 
these  admissions  of  a  decedent  against  his 
own  Interest,  as  it  Is  called,  are  of  great 
weight,  and  coupled  with  the  other  evidence 
In  the  record,  leave  no  doubt  in  our  minds, 
as  they  left  none,  it  seems.  In  the  mind  of 
the  trial  court,  that  the  recited  consideration 
was  real. 

The  contention  that  the  policy  of  Insurance 
is  not  assignable  because  of  the  prohibitory 
clause  contained  in  It,  is  equally  unavailing. 
A  policy  of  life  Insurance  is  assignable  or 
not  according  to  the  law  of  the  land.  If  It 
Is  assignable  by  the  law,  the  parties  to  it 
cannot  by  their  agreement  change  the  law 
with  reference  thereto.  A  policy  of  life 
insurance  Is  a  chose  In  action — a  promise  to 
pay  money  upon  a  given  contingency.  By 
statute  In  this  state  such  contracts  are  as- 
signable. The  only  limitation  against  such 
assignability  Is  that  public  policy  of  the 
law  that  forbids  an  assignment  of  an  insur- 
ance policy  to  one  not  having  an  Insurable 
Interest  In  the  life  ot,  the  assured.  It  cannot 
be  supposed  that  one  has  not  an  insurable 
Interest  In  his  own  life.  It  was  then  compe- 
tent for  the  assured  to  acquire  the  Interest 
of  the  beneficiaries  in  the  policy  on  his  life. 
The  provision  in  the  policy  that  It  was  not 
assignable  Is  a  provision  for  the  benefit  of 
the  Insurer,  to  protect  it    It  was  to  relieve 


It  from  the  necessity  of  looking  Into  the  titte 
and  insurable  Interest  of  such  assignee. 
Manning  v.  United  Order  Ancient  Workmen, 
86  Ky.  136,  5  S.  W.  385,  90  Am.  St  Hep.  270; 
Embry's  Admr.  v.  Harris,  107  Ky.  61,  62  S. 
W.  958:  Morehead  v.  Mayfleld,  58  S.  W. 
473,  22  Ky.  Law  Rep.  680.  But  In  any 
event,  the  insurer  could  waive  this  provision 
In  its  behalf,  which  It  has  done  in  tlils  case. 

Another  branch  of  this  appeal  Involves  the 
title  to  60  shares  of  the  capital  stock  la  the 
First  NaUonal  Bank  of  Wlckllfte.  T.  M. 
Dickey  had  Issued  to  himself  by  the  bank, 
of  which  be  was  president,  certificates  for 
53  shares  of  stock.  By  written  Indorsement 
he  had  assigned  50  of  these  shares  to  his 
wife  Julia  E.  Dickey.  The  certificates  were 
in  her  possession  at  the  time  of  bis  death. 
The  wrIOng  signed  by  T.  M.  Dickey  states 
that  his  wife's,  appellee's,  money  paid  for 
them.  The  circuit  court  adjudged  appellee 
Julia  E.  Dickey  to  be  the  owner  of  these  60 
shares.  It  is  attempted  to  be  shown  by  ap- 
pellants that  the  expressed  consideration  for 
the  assignment  was  not  true.  But  we  deem 
that  not  so  material.  Although  there  Is 
abundant  and  satisfying  evidence  in  the  rec- 
ord that  appellee's  means  did  buy  this  stock, 
there  Is  no  controversy  between  T.  M.  Dick- 
ey's creditors  and  his  wife.  It  does  not  be- 
come his  heirs  at  law,  and  Is  not  allowed  to 
them,  to  say,  that  he  gave  his  personal  prop- 
erty to  his  wife  In  fraud  of  his  children's 
rights.  They  had  no  legal  rights  with  refer- 
ence to  bis  property.  Assuming  that  It  be- 
longed absolutely  to  T.  M.  Dickey,  and  not  ap- 
pellee, and  If  it  be  true,  as  contended,  that  be 
was  not  indebted  to  his  wife,  still  he  bad  the 
right  to  give  her  his  bank  stock,  no  rights  of 
creditors  being  involved.  Whether  or  not  hl« 
motive  was  Just  Is  beyond  the  province  of 
the  court  to  inquire  Into.  It  Is  enough  that 
of  bis  own  volition,  and  not  contrary  to  any 
provision  of  the  law,  he  has  seen  proper  to 
give  bis  property  to  his  wife,  and  has  exe- 
cuted the  gift  in  his  lifetime. 

Appellee  Julia  E.  Dickey  was  allowed  by 
the  report  of  the  master  commissioner  a 
claim  of  $1,000  against  her  deceased  bus- 
band's  estate,  which  the  report  describes  as 
a  note.  Appellants  did  not  except  to  the 
commissioner's  report  concerning  this  Item, 
nor  is  the  proof  and  claim  that  were  be- 
fore the  commissioner  brought  up  in  the  rec- 
ord. 

We  perceive  no  error  prejudicial  to  ap- 
pellants, and  the  judgment  is  afllrmed. 


POGGENBORG  v.  CONNIFP, 
(Oonrt  of  Appeals  of  Kentucky.    Oct  9,  1906.) 

ASBITBATIOn  AND  AWABD  —  ElcOLESIASTIOAI, 
COUBT  AS  AbBITBATOB— AWAHD— ENFOBCB- 
IfENT. 

Where  an  ecclesiastical  court  proceeded  aa 
arbitrator  on  a  complaint  filed  by  a  party  with- 
out any  agreement  of  either  party  to  abide  by 
the  judgment  of  the  court,  and  both  parties 
abandoned  the  arbitration  and  appealed  to  • 
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higher  court,  which  reversed  the  judgment  of 
the  ecclesiastical  court,  the  award  of  the  ec- 
clesiastical court  was  not  enforceable  in  the 
civil  courts. 

Appeal  from  Circuit  Coort,  JefCerson  Coun- 
iy.  Common  Pleas  Branch,  Second  Division. 
"Not  to  be  officially  reported." 
Action  by  Matilda  Poggenborg  against 
James  J.  Conniff  to  enforce  an  award.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

D.  T.  Smith,  for  appellant  McDermott  & 
Ray,  O'Neal  &  O'Neal,  and  Kohn,  Baird  & 
Spindle,  for  appellee. 

HOBSON,  C.  J.  When  this  case  was  here 
last  It  was  held  that  the  petition  stated  a 
cause  of  action;  that  although  the  civil 
courts  will  not  enforce  the  judgments  of 
ecclesiastical  courts  the  parties  may  submit 
their  controversies  to  any  arbitrators  they 
see  fit  to  agree  npoo,  and  that  the  cause 
of  action  as  disclosed  In  the  petition  was 
based  upon  an  agreement  of  the  parties  by 
which  they  constituted  the  ecclesiastical  court 
an  arbitrator  between  them  and  agreed  to 
abide  by  its  decision  as  an  award.  Poggen- 
burg  V.  ConnlfC,  67  S.  W.  845,  23  Ky.  Law 
Rep.  2463.  On  the  return  of  the  case  an 
answer  was  filed  denying  the  allegations  of 
the  petition.  Proof  was  talien,  and  on  the 
trial  judgment  was  entered  for  the  defendant. 
The  plaintiff  again  appeals. 

The  proof  utterly  falls  to  sustain  the  al- 
legation that  the  parties  agree  to  submit  their 
controversy  to  the  ecclesiastical  court  as  an 
arbitrator.  On  the  contrary,  the  proof  clear- 
ly shows  that  the  ecclesiastical  court  pro- 
ceeded upon  a  complaint  flle^  by  appellant, 
and  without  any  agreement  of  either  party 
to  abide  its  judgment  The  record  shows,  as 
now  presented,  that  not  only  was  there  no 
agreement  to  abide  the  judgment  of  the 
ecclesiastical  court,  but  that  both  parties 
abandoning  it  appealed  from  it  to  a  higher 
tribunal.  On  appeal  the  judgment  relied  on 
by   appellant   was    reversed. 

Judgment  affirmed. 


THIXTON'S  EX'R  v.  ILLINOIS 
CENT.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  0,  1900.) 

CaBBIEBS— INJUBIKS   TO   PaSSENOKB— CabB   AS 

TO  Intoxicated  Passenger. 

Where  a  passenger,  waiting  to  change  cars 
at  a  junction,  was  so  intoxicated  that  he  was 
boisterous  and  staggered,  but  was  not  helpless, 
and  the  conductor  took  him  to  a  place  of  safety, 
telling  him  to  remain  there  with  the  other 
passengers,  and  when  the  passenger's  train  came 
in  he  was  run  over,  the  carrier  was  not  liable 
on  the  ground  tiiat  it  did  not  properly  care  for 
the  passenger. 

[Ed.   Note.— For   cases   in  point,   see   vol.  9, 
Cent  Dig.  Carriers,  H  1005,  ISoCJ 


Appeal  from  Circuit  Court  Ballard  County, 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Thixton's  executor  against 
the  Illinois  Central  Railroad  Company. 
Judgment  for  defendant.  Plaintlfl  appeals. 
Affirmed. 

J.  B.  WIckliff  and  J.  K.  Hendrlck,  for  ap- 
pellant Robblns  &  Thomas,  J.  M.  Dlcldn- 
son,  and  Trabue,  Doolan  &  Cox,  for  appellee. 

HOBSON,  C.  J.  W.  H.  Thixton  was  63 
years  of  age.  He  got  on  a  train  of  appellee 
at  Cairo,  111.,  having  a  ticket  to  Wlckliffe. 
Cairo  is  not  on  the  main  line  of  the  road  and 
a  short  train  called  a  dummy  runs  out  from 
Cairo  to  the  junction.  The  dummy,  when 
It  reached  the  station,  stopped  on  the  side 
track.  Between  the  side  track  and  the  main 
track  was  a  space  10  feet  wide  filled  with 
crushed  stone  and  used  as  a  platform.  Thix- 
ton was  drunk  and  talking  loud  to  the  train- 
men in  the  coach  before  be  reached  the  Jhnc- 
tion.  He  staggered  as  be  walked.  He  was 
the  last  person  to  get  off  the  dummy,  and 
when  he  got  on  the  ground  be  staggered  over 
to  the  main  track.  The  conductor  took  bold 
of  him  and  led  him  back  to  the  end  of  the 
dummy  away  from  the  main  line  and  turned 
bim  loose,  telling  him  to  go  on  back  with  the 
other  people.  This  was  the  last  be  saw  of 
bim.  Soon  afterwards,  as  the  other  train 
pulled  in,  Thixton  was  struck  by  the  cross- 
bar of  the  locomotive  and  killed.  This  action 
was  filed  to  recover  for  his  death  on  the 
ground  that  he  was  dnmk  and  helpless,  and 
that  the  company  did  not  properly  care  for 
him. 

There  is  nothing  In  the  record  to  show  that 
the  carrier  would  have  been  justified  in 
refusing  to  take  Thixton  as  a  passenger 
when  its  train  left  Cairo,  or  that  It  would 
have  been  justified  In  refusing  to  sell  bim 
a  ticket  when  he  applied  for  it  there.  While 
It  plainly  shows  that  he  was  under  the  in- 
fluence of  liquor,  he  was  by  no  means  help- 
less. When  he  reached  tiie  junction  and 
staggered  over  on  the  main  track  the  con- 
ductor took  him  off  the  track  and  took  him 
to  a  place  of  safety,  telling  him  to  remain 
there  with  the  other  passengers.  The  rail- 
road company  was  not  required  to  furnish 
a  guard  for  a  passenger  of  this  sort  The 
conductor,  having  taken  the  unfortunate  man 
to  a  place  of  safety,  was  not  required  to 
stay  there  and  guard  him  until  the  other 
train  came  and  then  place  him  under  the 
care  of  somebody  who  would  guard  him 
while  on  that  train  and  until  he  was  safely 
landed  at  Wiclillffe.  He  was  not  In  a  place 
of  danger  when  left  by  the  conductor  with 
the  other  passengers.  The  circuit  court  prop- 
erly instructed  the  jury  peremptorily  to  find 
for  the  defendant. 

Judgment  affirmed. 
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SMITH  T.  SISTERS  OF  GOOD  SHEPHERD 

OF  LOUISVILLE. 
(Conrt  of  Appeals  of  Kentucky.    Oct  0,  190G.) 

L  Appeai.— Mattebb  Consented  to. 

One  having,  for  the  puipose  of  preventing 
a  continuance,  consented  to  the  reading  of  a 
deposition,  though  not  properly  certified,  may 
not  complain  of  its  having  been  read. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  iS  3011-3616.] 

2.  WoKK  AND  Labob— Right  to  Coupenba- 

TION. 

On  who  renders  services,  without  objec- 
tion, knowing  that  they  are  rendered  in  return 
for  support  and  that  no  further  pay  is  to  be 
demanded,   cannot   recover   therefor. 

[Ed.  Note.— For  cases  in  point,  see  voL  50, 
Cent  Dig.  Work  and  Labor,  {f  8-10.] 

8.   HXTSBANO  AND  WIFE— ESTOPPEL. 

Estoppels  bind  married  women  as  other 
people. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife.  {$  28^284.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 
"Not  to  be  offleially  reported." 
Action  by  Hattle  Smith  against  the  Sisters 
of  the  Good  Shepherd  of  Louisville.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

D.  T.  Smith,  for  appellant  Kinney  &  Fitz- 
gerald, for  appellee. 

HOBSON,  C.  J.  The  facts  of  this  con- 
troversy are  stated  in  Smith  t.  Sisters  of 
the  Good  Shepherd,  87  S.  W,  1083,  27  Ky.  Law 
Rep.  1107.  That  was  an  action  for  false  im- 
prisonment and  cruel  treatment  This  la  an 
action  to  recover  for  services  rendered.  The 
Jnry  found  for  the  defendant  and  the  plaintiff 
appeals. 

When  the  case  was  called  for  trial  the  de- 
fendant asked  a  continuance  because  a  de- 
position which  it  had  taken  was  not  properly 
certified,  it  turning  out  that  the  notary  be- 
fore whom  it  was  taken  had  since  ascertained 
that  his  commission  had  expired.  To  prevent 
the  case  being  continued,  the  plaintiff  con- 
sented that  the  deposition  might  be  read  on 
the  trial.  It  is  now  urged  that  the  court  er- 
red in  allowing  the  deposition  to  be  read. 
The  objection  cannot  be  maintained.  A  party 
cannot  complain  of  that  which  he  consented 
to. 

The  instructions  of  the  court  fairly  sub- 
mitted the  question  to  the  Jury,  and  the  evi- 
dence warranted  them  In  finding  that  the 
plaintiff's  services  were  rendered  under  cir- 
cumstances requiring  her  to  know  that  no 
pay  was  to  be  made  for  them.  She  well  un- 
derstood the  character  of  the  institution. 
She  knew  upon  what  terms  everybody  else  re- 
mained there.  One  who  renders  services  with- 
out objection,  knowing  that  they  are  accepted 
on  the  ground  that  they  are  rendered  in  re- 
turn for  support  and  that  no  further  pay  is 
to  be  demanded,  cannot  recover  for  such 
services;  and  the  fact  that  the  person  ren- 
dering the  services  is  a  married  woman  sepa- 
rated from  her  husband  Is  ImmaterlaL    Es- 


toppels bind  married  women  as  other  people. 
Appellant  enjoyed  the  home  which  appellee 
furnished  her.  She  enjoyed  it  knowing  that 
she  was  to  receive  nothing  further  for  her 
services,  and  she  cannot  now  demand  other 
compensation. 
Judgment  affirmed. 


ROBINSON   ▼.   CARLTON  et   aL 

(Court  of  Appeals  of  Kentucky.    Oct  6,  1906.) 

1.  EXECUTION- Relief  —  Injunction  —  Peti- 
tion— Sufficiency. 

Where,  in  an  action  to  restrain  the  'sale  of 
petitioner's  land  under  execution,  the  petition  al- 
leged that  he  was  not  served  with  summons,  and 
that  the  judgment  was  not  rendered  against  him, 
but  against  another  person  of  the  same  name, 
the  petition  was  not  insufficient  for  failing  to 
allege  that  petitioner  was  not  at  the  time  of  the 
rendition  of  the  judgment  indebted  to  plaintiff 
in  the  action,  on  the  demand  sued  on, 

[Ed.  Note. — For  cases  in  point  see  voL  21, 
Cent  Dig.  Execution,  (  525.] 

2.  COUBTS— CONFLICTINO     JUMSDCTIOH  —  EN- 
JOINING JUDMGENT  OF  ANOTHER  COUBT. 

Civ.  Code  Prac.  {  285  providing  that  an 
injunction  to  stay  proceedings  on  a  judgment 
shall  not  be  granted  in  an  action  brought  by 
the  party  seeking  the  injunction  in  any  other 
court  than  that  in  which  the  judgment  was 
rendered,  does  not  apply  where  the  one  seek- 
ing the  injunction  was  not  a  party  to  the  judg- 
ment, and  in  such  a  case  an  injunction  might 
issue  from  the  circuit  court  to  restrain  the 
sale  of  land  under  an  execution  issued  by  a 
justice. 

[Ed.  Note.— For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Courts,  IS  1270-1278.] 

3.  Same— Gbounds. 

Injunction  will  lie  to  restrain  the  sale  of 
land  under  execution  in  satisfaction  of  a  judg- 
ment which,  as  to  the  landowner,  is  void,  or 
founded  on  a  debt  owing  by  a  third  party,  to 
prevent  irreparable  injury  or  oppressive  litiga- 
tion, and  this  without  a  showing  of  insolvency 
or  other  facts  showing  that  a  judgment  at  law 
would  not  afford  adequate  relief. 

[Ed.  Note. — For  cases  in  point,  see  vol,  21, 
Cent  Dig.  Execution,  S  497.] 

Appeal  from  Circuit  Court,  Qmot  County. 

"To  be  oflaclaliy  reported." 

Action  by  Marlon  Robinson  against  John 
M.  Carlton  and  others.  From  a  Judgment 
sustaining  demurrers  to  the  petition,  peti- 
tioner appeals.  Reversed  for  proceedings 
consistent  with  the  opinion. 

J.  O.  Tomlln  and  J.  L.  Vest,  for  appellant. 
C.  H.  Beasley,  for  appellees. 

SETTLE.  J.  This  equitable  action  was 
Instituted  by  appellant  to  prevent,  by  Injunc- 
tion, the  sale  of  his  land  under  an  execution 
for  a  small  amount  In  favor  of  appellee, 
John  M.  Carlton,  which  was  levied  on  the 
land  by  the  appellee,  W.  H.  Barker,  sheriff 
of  Grant  county.  It  appears  that  Judgment 
was  obtained  by  appellee,  Carlton,  In  the 
court  of  F.  M.  Blackburn,  a  Justice  of  the 
peace  of  Grant  county,  against  one  Marlon 
Robinson,  for  the  amount  named  In  the  ex 
ecutlon.  An  execution  Issued  from  the 
magistrate's  court  on  this  Judgment,  and  was 
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returned  "No  property  found,"  thereafter, 
a  transcript  of  the  Judgment,  execution  and 
return,  and  taxation  of  costs  was  filed  In 
the  office  of  the  clerk  of  the  Orant  circuit 
court,  and  from  that  office  the  execution 
Issued  -which  the  sherlfF,  to  whom  It  was 
directed,  levied  on  appellant's  land.  Upon 
the  filing  of  the  petition,  appellant  was  grant- 
ed a  temporary  restraining  order.  At  the 
succeeding  term  of  the  circuit  court,  demur- 
rers, special  and  general,  were  filed  to  the 
petition  by  appellees,  the  former  raising 
the  question  of  want  of  Jurisdiction,  and  the 
latter  assailing  the  sufficiency  of  the  petition. 
Both  demurrers  were  sustained.  Appellant 
then  filed  an  amended  petition,  and  appellees 
insisting  upon  the  demurrers  to  the  petitions 
as  amended,  they  were  again  sustained  by 
the  court.  As  appellant  did  not  further 
amend,  Judgment  was  entered  dismissing  the 
action  at  bis  cost,  and  from  tliat  Judgment 
be  has  appealed. 

Do  the  facts  alleged  in  the  petition  au- 
thorize the  granting  of  the  relief  asiced  by 
appellant?  The  original  petition  was  clear- 
ly insufficient  As  amended  some  of  its  aver- 
ments are  inaccurate  in  form  and  incomplete 
in  statement  others  are  mere  conclusions  of 
the  pleader,  but  considered  as  a  whole  it 
substantially  manifests  these  essential  facts 
which  on  the  face  of  the  petition  are 
confessed  by  the  demurrer.  (1)  That  appel- 
lant was  not  served  with  summons  from 
magistrate  Blaclibum's  court  or  any  other 
court,  in  the  action  of  John  M.  Carlton  v. 
Marion  Robinson,  wherein  was  rendered  the 
Judgment  supposed  to  authorize  the  issual 
of  the  execution  levied  on  appellant's  land. 
(2)  That  the  Judgment  In  question  was  not 
rendered  against  bim.  (8)  That  at  the  time 
of  the  institution  of  the  action  in  the  Jus- 
tice's and  when  the  Judgment  was  rendered, 
there  was  another  man  residing  in  Grant 
county  bearing  appellant's  name,  Marlon 
Robinson,  and  he — the  other  Marion  Robin- 
son— is  the  person  against  whom  the  Judg- 
ment was  rendered,  if  rendered  at  ail.  (4) 
That  not  only  bad  execution  issued  on  this 
Judgment,  but  it  had  been  levied  by  the  sher- 
iff on  his  land,  and  tlie  land  duly  advertised 
for  sale  thereunder,  and  finally,  that  the 
sale  thereof  would  immediately  be  made 
by  the  sheriff  under,  and  in  satisfaction 
of,  the  Mecutlon,  to  the  injury  and  ir- 
reparable loss  of  appellant,  unless  pre- 
vented by  injunction.  We  thinlc  the  petition 
as  amended  states  a  good  cause  of  action. 

It  is  contended  by  counsel  for  appellees 
that  the  petition  is  bad  because  it  fails  to 
allege  in  terms  that  appellant  was  not  at 
the  time  of  the  rendition  of  the  Judgment  in 
the  magistrate's  court  indebted  to  Carlton, 
the  plaintiff  therein,  on  the  demand  sued 
on.  It  is  true,  such  averment  is  wanting,  but 
if  appellant  bad  been  indebted  to  Carlton 
that  fact  would  not  have  authorized  a  Judg- 
ment against  bim,  or  given  any  legal  effect 


to  tliat  rendered.  If,  as  alleged  in  the  peti- 
tion, he  had  not  theretofore  been  serred  with 
summons  or  warrant     In  other  words,  it, 
as  alleged  in  the  petition,  appellant  wai  not 
served    with   summons   in    the   magistrtte'i 
court  in  the  case  mentioned,  and  the  lodg- 
ment therein  was  not  rendered  against  bin. 
but  against  another  resident  of  the  coonv 
of  the  same  name,  the  judgment  is  void  u 
to  him,  and  his  land  is  not  subject  to  tlK 
execution  levied  on  it    Did  the  lower  coiut 
err  in  sustaining  the  demurrer  to  Jnrlsdic- 
tlon?    Section  285,  Civ.  Code  Prac.  proTida; 
"An  Injunction  to  stay  proceedings  on  a  ]ad{- 
ment   shall   not    be   {^ranted    In  an  kOoh 
brought  by  the  party  seeking  the  injanctioii, 
in  any  other  court  than  that  In  which  tli« 
Judgment  was  rendered."     The  mandatoir 
character  of  this  section  of  the  C!ode  has  been 
recognized  in  many  decisions  of  this  court 
C,  O.  &  S.  W.  R.  R.  Co.  V.  Reasor,  8i  E.t. 
369,  1   S.  W.  599 ;    Kelly  v.   Kelly,  2  Dav, 
363;   Davis  v.  Davis,  10  Bush,  274;   Keeto; 
r.    Clements,    12    Bush,    359;     Jacobeon  r. 
Wemert,  41  S.  W.  281.  19  Ky.  Law  Rejx  6G 
While  the  cases  supra   seem   to   apply  tlie 
mandatory  provisions  of  Bectlon  285  to  ill 
actions  to  enjoin  proceedings  on  Judgmests, 
by  whomsoever  brought  yet  a  careful  rad- 
ing  of  them  will  show  tliat  In  each  case  tbe 
party  seeking  tbe  injunction  was  likewise  t 
party  to  the  Judgment  proceedings  on  wbidi 
were  attempted  to  be  enjoined.    In  Malloi;  x. 
Dauber's  Ex'r,  83  Ky.  239,  it  was  appareatlT 
held  that   this  section    applied   to  a  part} 
there  seeking  by  Injunction  to  stay  proceed- 
ings on  a  Judgment  though  be  vras  not  > 
party   to   said   Judgment.     But   as  In  tliit 
case   the  question   determined   was  one  of 
priority  of    lien,   which   was   decided  inde- 
pendently of  any  objection  made  to  the  U- 
Junction  that  had  been  granted  by  the  Iowa 
court,  and  this  court  refused  to  reverse  tbe 
Judgment  l>ecause  of  the  granting  of  the  In- 
junction;   it  may   be  concluded   that  wbit 
was  said  in  tbe  opinion  in  applying  secttoo 
285,  Civ.  Code  Prac.  to  tbe  party  obtalnint 
the  injunction  in  that  case,  was  tumecessttj 
to  Its  decision,  and  Is  therefore  to  be  re 
garded  as  more  dicta. 

In  tbe  more  recent  case  of  Bean  v.  Everett, 
56  S.  W.  403,  21  Ky.  Law  Rep.  179a  it 
seems  to  have  been  held  that  section  2SS  did 
not  apply  to  an  Injunction  to  stay  proceed- 
ings on  a  Judgment  where  the  party  adte 
it  was  not  a  party  to  such  Judgment  ^< 
think  tills  view  of  the  matter  consonant  wttb 
reason  and  Justice.  There  is  every  reisoii 
for  requiring  one  seeking  to  enjoin  proceed- 
ings under  a  Judgment,  to  which  he  was  a 
party,  to  go  for  relief  to  the  court  whiA 
rendered  it  for  it  Is  binding  upon  bim  and 
conclusive  of  bis  rights  until  reversed,  or 
otherwise  legally  vacated.  Therefore,  tbe 
framers  of  tbe  Code,  in  order  to  prevent  ooe 
court  from  having  control  over  a  Jadgmoil 
of  another  court  rendered  in  pursuaDc«  ot 
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ItB  Jniisdlctlonal  powers,  wisely  enacted  the 
section  supra.  On  the  other  hand,  no  good 
reason  can  be  advanced  for  holding  that 
tbls  section  should  be  so  Interpreted  as  to 
extend  Its  proTlsiona  to  one  seeking  to  en- 
join proceedings  under  a  judgment  to  which 
be  was  not  a  party,  and  by  which  he  Is  not 
In  any  way  legally  bound.  Accepting  as 
true,  for  the  purposes  of  the  demurrer, 
the  averments  of  the  petition  in  the  case  at 
bar,  the  Judgment  under  which  the  execution 
levied  on  appellant's  land  was  Issued  has  no 
legal  force  or  effect  as  to  blm  or  his  prop- 
erty. Indeed,  as  to  him,  it  is  absolutely  void, 
and  this  t>eing  true,  he  may  attack  it  collat- 
erally, or  by  Injunction  stay  proceedings 
thereon,  and  prevent  the  sale  of  his  land 
nnder  the  execution  issued  In  pursuance 
thereof. 

Whilst,  as  a  general  rule,  courts  of  equity 
will  not  Interpose  by  injunction  to  try  title, 
either  as  to  personal  or  real  property,  the 
remedy  at  law  ordinarily  being  sufiScient 
for  that  purpose,  yet  they  will  do  so  In  a 
case  of  tbls  character,  where  the  real  estate 
of  the  plaintiff  Is  about  to  be  sold  in  satis- 
faction of  a  Judgment  which  as  to  him  is 
void,  or  onder  execution  for  debt  owing  by  a 
third  party,  to  prevent  Irreparable  Injury  to 
bis  title,  or  oppressive  litigation  growing 
out  of  a  multiplicity  of  suits  in  which  he 
might  be  involved  with  purchasers,  in  the 
event  such  sale  were  permitted.  Nor  Is  it 
necessary,  in  order  to  avail  himself  of  the 
remedy  here  sought,  that  appellant  should 
allege  the  Insolvency  of  appellee,  or  other 
facts  and  reasons  showing  that  a  judgment 
of  damages  at  law  wonld  not  afford  ade- 
quate relief.  From  what  has  been  said,  it 
follows  that  the  lower  court  erred  in  sos- 
tahilng  the  demurrers. 

Wherefore  the  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 


PENNSYLVANIA  IRON  WORKS  CO.  T. 
HENRY  VOGHT  MACH.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  4,  1006.) 

1.  Libel  ano  Si.ahpkb— Action  bt  Cobpoba- 
TioH— Right  to  Sxm. 

A  corporation  may  sue  for  libel  on  it  as 
distinct  from  a  libel  on  its  individual  members. 
[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  §  174.] 

2.  PSINCIFAL  AND   AOKNT— ACTS   OF   AOENT— 

Libel— LiABiuTT  of  Pbinoipal. 

Defendant's  authorized  agent  in  charge  of 
its  branch  office  wrote  a  lit>eIous  letter  to  an 
ice  company  concerning  plaintifTs  ability  to  fnl- 
fill  a  contract  (or  the  purchase  of  an  ice  machine 
for  tlie  purpose  of  obtaining  for  defendant  the 
contract  to  bnild  the  machine  and  take  the  busi- 
ness away  from  plaintiff.  Defendant  did  not 
authorize  the  insertion  of  Iil)eIous  statements 
in  the  letter,  bat  did  not  repudiate  the  same 
until  it  was  sued  for  libel.  Held,  that  defendant 
was  chargeable  with  the  acts  of  its  agent,  and 
was  liable  for  the  damages  sustained  by  plain- 
Uff  from  the  libel. 

lEd.  Note.— For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Principal  and  Agent,  {  604.] 


3.  Libel  aro  SLANnxK— WaiTinos  Libelous 
Peb  Se. 

Plaintiff  and  defendant  were  rival  ice  ma- 
chine nuinufacturen,  both  endeavoring  to  se- 
cure a  particular  contract,  and  dentndant's 
agent  for  this  purpose  wrote  a  letter  to  the 
proposed  purchaser  stating  that  plaintiff  was  a 
secondhand  dealer,  that  it  put  in  a  class  of  in- 
ferior work,  was  a  scab  establishment  and  did 
not  have  a  meclxanlc  in  its  employ.  Held,  that 
such  writing  was  libelous  per  se. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  §{  85,  86.] 

4.  Sakk— Punitive  Dahaoes. 

Where  a  letter  was  written  concerning  a 
corporation's  business  which  was  libelous  per 
se,  the  jury  was  at  liberty  to  presume  that  it 
was  published  with  a  malicious  Intent  anthoris- 
Ing  a  recovery  of  punitive  damages. 

[Eld.  Note.— For  cases  in  point  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  {  278.] 

5.  Cobpobations— Acts  of  Agent- Rahtica- 

TION. 

A  corporation's  failure  to  disapprove  or 
repudiate  a  letter  written  bj  its  agent  which 
was  lil>eloas  per  se  after  obtaming  knowledge  of 
Its  publication  operated  as  a  ratification  and 
approval  of  the  libel. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  t{  6S6-641.] 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
"Not  to  be  officially  reported." 
Action  by  the  Henry  Voght  Machine  Com- 
pany against  the  Pennsylvania  Iron  Works 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Bennett  H.  Young  and  M.  W.  Rlpy,  for 
appellant  Tbum  &  Clark  and  Gibson,  Mar- 
shall &  Gibson,  for  appellee. 

CARROLL,  C.  The  appellant  is  a  Pennsyl- 
vania corporation  and  the  appellee  a  Ken- 
tucky corporation,  and  they  are  rivals  In 
the  mannfacture  of  ice  machines.  In  189^ 
the  appellant  opened  an  office  In  Louisville, 
Ky.,  and  placed  it  in  charge  of  William  Wil- 
son. In  1897,  appellant  and  appellee  were 
competitive  bidders  for  an  ice  machine  de- 
sired by  the  Northern  Lake  Ice  Company  of 
Lonlsrlile.  Appellee  was  the  successful  bid- 
der, and  when  Wilson  learned  of  this  fact  he 
wrote  a  letter  to  the  Northern  Lake  Ice  Com- 
pany, the  material  parts  of  which  are  as  fol- 
lows: "•  •  •  The  reason  we  withdrew 
our  proposition  is  because  you  telephoned  us 
that  the  tank  was  let  to  the  Sulzer- Voght 
Machine  Co.,  and  another  reason  Is  because 
we  could  not  figure  against  a  secondhand 
dealer.  We  do  not  recognize  that  company  as 
Ice  machine  builders,  and  they  know  absolute- 
ly nothing  about  the  compression  system. 
They  never  have  done  any  work  in  connec- 
tion with  the  compressed  system,  and  at  any 
time  they  do  they  will  make  a  failure. 
•  •  *  The  material  they  put  In  the  work 
of  this  class  is  so  far  inferior  to  ours  that 
we  could  not  figure  with  them ;  and  you  will 
find  this  when  the  tank  Is  erected.  •  *  * 
Our  shops  and  equipments  are  the  largest 
in  existence  in  our  line,  and  we  employ  noth- 
ing   but    union    labor,    whereby    the   other 
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parties  run  a  scab  establlsbment  and  bare 
not  a  mechanic  In  their  whole  establishment, 
Including  the  bead  of  the  concern.  We 
will  not  be  slow  to  make  this  known  to  the 
different  unions  in  this  and  other  cities. 
♦  ♦  ♦  The  above  might  seem  strong,  but 
it  is  our  sentiment  We  know  the  ma- 
chine will  not  make  its  capacity  with  a  tank 
built  by  parties  who  absolutely  know  nothing 
of  it  and  will  eventually  give  us  a  black 
eye  as  the  other  parties  are  interested  in 
running  down  the  compression  system.  They 
cannot  make  capacity  with  their  own  ma- 
chines and  could  not  try  to  do  it  with  an- 
other make,  and  the  whole  system  will  not 
be  put  in  right  If  it  Is  not  too  late,  you 
bad  better  reconsider  the  matter  and  let  it  to 
parties  who  know  how  to  do  it"  This  letter 
was  written  on  a  letter  head  of  tbe  Penn- 
sylvania Iron  Works  Company,  from  South- 
ern Office,  44  Bull  Block,  Louisville,  Ky., 
and  was  signed  "Pennsylvania  Iron  Works 
Co.,  Wm.  Wilson,  Manager  Southern  Office." 
After  this  time,  the  Sulzer-Voght  Machine 
Company  changed  Its  corporate  name  to  the 
Henry  Voght  Machine  Company,  but  before 
changing  its  name  tbe  Sulzer-Voght  Machine 
Company  brought  this  action  against  appel- 
lant, alleging  that  appellant  by  tbe  manager 
of  Its  southern  office  at  Louisville,  wrote 
and  delivered  to  the  Northern  Lake  Ice  Com- 
pany the  letter  mentioned,  the  purpose  of 
which  was  to  induce  the  ice  company  to  de- 
cline to  award  the  contract  to  appellee,  and 
that  the  letter  was  written  falsely,  wickedly, 
and  with  malicious  Intent  to  deprive  the 
appellee  of  said  contract  and  to  injure  It 
In  its  reputation  and  business,  and  asked 
damages  for  tbe  libelous  matter  in  the  sum 
of  $20,000.  The  appellant  In  Its  answer, 
after  traversing  generally  the  allegation  of 
tbe  petition,  denied  that  Wilson  had  any  au- 
thority from,  or  on  behalf  of  it  to  write  the 
letter,  and  that  If  Wilson  did  write  such  let- 
ter. It  was  entirely  unauthorized.  To  this 
answer  a  reply  was  filed.  In  which  it  is 
averred  that  Wilson,  at  the  time  he  wrote 
the  letter,  and  for  a  long  time  prior  thereto, 
with  the  knowledge  and  approval  of  appel- 
lant, held  himself  out  as  the  manager  of  the 
southern  office,  and  as  such  manager,  with 
the  knowledge  and  consent  of  tbe  appellant 
was  conducting  and  carrying  on  business 
for  It;  and  further,  that  appellant  after 
learning  said  letter  had  been  written  by 
Wilson  acting  as  its  agent,  failed  and  refused 
to  disavow  or  retract  the  same,  but  adopted 
and  confirmed  the  act  of  Wilson  in  writing 
and  delivering  said  letter,  knowing  the  state- 
ments therein  to  be  false  and  malicious.  This 
completed  tbe  pleadings  In  the  case  except  an 
entry  of  record  controverting  the  affirmative 
matter  contained  in  the  reply.  On  a  trial, 
appellee  recovered  judgment  for  $5,000,  to 
reverse  which  this  appeal  is  prosecuted;  and 
it  Is  urged  (1)  that  the  principal  is  not  liable 
in  damages  for  the  unauthorized  wrongful 
act  of  its  agent;   (2)  that  there  was  no  evi- 


dence upon  which  to  submit  to  tbe  Jury  the 
ratification  of  it;  (3)  that  there  was  no  evi- 
dence to  authorize  a  finding  of  punitive  dam- 
ages; and  (4)  that  the  petition  does  not 
state  a  cause  of  action. 

It  appears  from  tbe  evidence  that  Wilson 
had  been  an  employd  of  appellee,  and  in 
March,  1896,  he  solicited  employment  from 
appellant  and  appellant  wrote  to  appellee 
requesting  Information  concerning  Wilson. 
Soon  after  this  date,  Wilson  became  the  agent 
of  appellant  Appellant  furnished  the  print- 
ed letter  heads  used  by  Wilson  in  bis  cor- 
respondence, but  Wilson  had  put  on  the  letter 
beads  the  words  "From  Southern  Office,  44 
Bull  Block,  Louisville,  Ky."  These  letter 
beads  Wilson  used  In  his  correspondence  with 
appellant  And  it  knew  that  be  was  in  the 
habit  of  signing  its  name  by  bim  as  manager 
of  its  southern  office,  that  be  was  holding 
himself  out  as  manager  of.  its  southern  office, 
and  this  state  of  affairs  continued  \mtll  the 
latter  part  of  December,  1899,  when  Wilson 
removed  from  Louisville.  It  also  appears 
that  appellant  advertised  extensively  in  trade 
Journals,  and  always  mentioned  in  the  ad- 
vertisement the  fact  that  its  southern  office 
was  at  44  Bull  Block,  Louisville,  Ky.  Wil- 
son also  held  himself  out  to  the  public  gener- 
ally as  tbe  agent  of  appellant  and  testifies 
that  In  tbe  libelous  letter  complained  of  the 
'  word  "we"  refers  to  the  Pennsylvania  Iron 
Works  Company.  The  letter  complained  of 
fell  Into  the  hands  of  Dr.  Satterwhlte,  who, 
as  president  of  the  board  of  commissioners 
for  the  Lakeland  Asylum,  was  negotiating 
with  different  parties  for  the  erection  of  an 
ice  plant  at  tbe  institution,  and  was  deliv- 
ered by  Satterwhlte  to  the  president  of  ap- 
pellee. It  does  not  appear  that  appellant 
ever  repudiated  the  letter  written  by  Wil- 
son, except  In  its  answer,  and  only  there 
by  denying  that  It  wrote  or  authorized  the 
writing  of  the  letter  by  Wilson.  A  corpora- 
tion is  liable  in  damages  for  the  publication 
of  a  libel,  as  it  Is  for  other  torts.  To  estab- 
lish its  liability,  the  publication  must  be 
shown  to  have  been  made  by  Its  authority, 
or  to  have  been  ratified  by  It  or  to  have 
been  made  by  one  of  its  servants  or  agents 
in  the  scope  of  bis  employment  and  in  the 
course  of  tbe  business  in  which  be  was  em- 
ployed. And  a  corporation  may  sue  for  libel 
upon  it  as  distinct  from  the  libel  upon  its 
Individual  members.  Newell  on  Slander  & 
Libel,  p.  361;  Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  19  Sup.  Ct  296, 
43  L.  Ed.  543 ;  Townsend  on  Libel  &  Slander, 
§§  261-265;  Peterson  v.  Western  Union  Tele- 
graph Co.,  75  Minn.  868,  77  N.  W.  985,  43 
L.  R.  A.  581,  74  Am.  St  Rep.  502.  Tbe  evi- 
dence shows  very  clearly  that  Wilson  was 
the  duly  authorized  agent  of  appellant  and 
In  charge  of  its  southern  office  at  the  time 
he  wrote  the  letter.  That  It  was  written 
In  the  course  of  bis  business  for  appellant 
and  was  within  the  scope  of  his  employment 
is  made  plain  by  the  fact  that  it  was  written 
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for  the  purpose  of  obtaining  for  the  appel- 
lant the  contract  to  build  the  Ice  machine 
for  the  Northern  Lake  Ice  Company  and  to 
take  this  business  away  from  appellee.  This 
being  the  sole  purpose  of  the  letter,  and, 
■Wilson  being  at  the  time  the  general  agent 
of  appellant,  it  cannot  be  doubted  that  In 
writing  It  he  was  acting  within  the  scope 
of  his  employment,  and  therefore  appellant 
is  liable  for  his  acts.  It  may  be  true  that 
appellant  did  not  authorize  Wilson  to  In- 
sert In  this  letter  the  libelous  statements 
It  contained,  and  It  may  be  conceded  that 
they  were  written  without  Its  knowledge 
or  consent,  but  this  will  not  exonerate  it 
from  liability  for  the  wrong  perpetrated  by 
bim  In  an  effort  to  obtain  business  for  It 
If  the  appellant  Is  not  responsible  for  this 
conduct  of  Wilson,  it  would  be  difficult  to 
find  a  case  In  which  a  corporation  could  be 
held  liable  for  the  nets  of  its  agents  In  the 
publication  of  libelous  matter.  Corporations 
transact  all  of  their  business  through  agents ; 
and  when  the  agent  is  acting  In  the  course 
of  his  business  and  within  the  scope  of  his 
employment,  the  corporation  will  be  held 
accountable  for  his  acts  and  doings  In  the 
same  degree  as  an  Individual  will  be  held 
answerable  for  torts  perpetrated  by  him 
In  his  individual  capacity.  Where  an  action 
will  lie  against  an  individual  for  a  tort.  It  will 
lie  against  a  corporation  If  the  tort  was 
committed  by  Its  agent  or  servant  In  the 
scope  of  his  emplo>Tnent. 

It  Is  argued  that  the  petition  does  not  state 
a  cause  of  action  because  the  words  and  state- 
ments contained  In  the  letter  are  not  per  se 
libelous,  and  It  is  said  that  If  they  are  not 
per  se  libelous  they  can  only  be  made  action- 
able by  an  averment  of  injury  to  plaintifTs 
business  and  si>ecial  damage  occasioned  there- 
by. "Defamatory  words  falsely  spoken  of  a 
person,  which  Impute  to  the  party  unfitness 
to  perform  the  duties  of  an  office,  or  employ- 
ment of  profit,  or  the  want  of  Integrity  In  the 
discharge  of  the  duties  of  such  an  office  or 
employment,  are  actionable  In  themselves 
without  proof  of  special  damages."  Newell 
on  Slander  &  Libel,  p.  168 ;  Am.  &  Ehg.  End. 
of  Law,  Vol.  18.  p.  954.  "Next  to  imputations 
which  tend  to  deprive  a  man  of  his  life  or 
liberty,  or  to  exclude  him  from  the  comforts 
of  society,  may  be  ranked  those  which  affect 
him  in  his  office,  profession,  or  means  of  live- 
hood.  To  enumerate  the  different  decisions 
upon  this  subject  would  be  tedious,  and  to 
reconcile  them  impossible;  yet  they  seem  to 
yield  to  a  general  rule  sufficiently  simple  and 
unemtMirrassed,  namely,  that  words  are  ac- 
tionable which  directly  tend  to  prejudice 
any  one  In  his  office,  profession,  trade,  or  busi- 
ness. So,  If  a  person  carry  on  any  trade  rec- 
ognized by  law,  or  be  engaged  In  any  lawful 
employment,  however  humble,  an  action  lies 
when  any  words  prejudice  him  in  the  way  of 
such  trade  or  employment;  but  the  words 
must  relate  to  his  trade  or  employment  and 


touch  him  therein.  It  is  not  necessary  to 
prove  special  damages  in  any  action  for  libel 
whenever  the  words  are  spoken  of  the  plain- 
tiff In  the  way  of  his  profession  or  trad& 
Such  words,  from  their  natural  and  Im- 
mediate tendency  to  prejudice  and  injure, 
the  law  judges  to  be  defamatory,  although  no 
fecial  damage  or  loss  is  or  can  be  proved." 
Newell  on  Libel  &  Slander,  p.  856.  To  the 
same  effect  is  Townsend  on  Libel  &  Slander, 
i  14C;  Manire  v.  Hubbard,  61  S.  W.  466,  22 
Ky.  Law  Rep.  1753.  The  statements  In  this 
letter  that  appellee  was  a  secondhand  dealer, 
that  it  put  in  a  class  of  Inferior  work,  that 
It  was  a  scab  establishment,  that  it  did  not 
have  a  mechanic  in  its  establishment,  come 
fully  up  to  the  rule  announced  in  these  au- 
thorities, that  an  allegation  of  special  dam- 
ages is  not  necessary  where  the  charges  have 
a  tendency  to  Injure  a  person  in  his  trade  or 
business,  and  such  charges  are  actionable  per 
se. 

The  court  Instructed  the  Jury  that  If  they 
believed  from  the  evidence  that  the  letter  was 
written  with  express  malice  against  the  plain- 
tiff, they  might  in  addition  to  compensating 
plaintiff  for  any  damage  or  Injury,  find 
punitive  or  exemplary  damages  against  the 
defendant.  In  Courier  Journal  Printing  Co. 
V.  Bailee,  104  Ky.  335,  47  S.  W.  226,  It  Is 
said :  "It  must  be  remembered  that  the  law 
always  presumes  that  in  the  publication  of  an 
article  which  is  libelous  on  its  face.  It  was 
published  with  malicious  Intent,  and  this 
presumption  remains  throughout  the  entire 
case  until  it  is  rebutted  by  proof  of  the  con- 
trary motive.  In  this  state.  In  ail  actions  for 
torts,  punitive  damages  are  allowed  where  the 
Injury  is  a  result  of  a  wanton  or  grossly  negli- 
gent act  The  intent  or  purpose  Is  not  a 
necessary  Ingredient  This  is  especially  true 
where  the  words  published  are  actionable 
per  se."  Newell  on  Slander  &  Libel,  p.  843. 
The  letter  In  this  case  being  iit)elous  per  se, 
the  presumption  Is  that  it  was  published  with 
malicious  intent  and,  this  question  having 
been  submitted  to  the  jury  hnder  proper  in- 
structions, they  had  the  right  in  their  dis- 
cretion to  find  punitive  damages  against  ap- 
pellant. 

The  court  also  Instructed  the  Jury  that  al- 
though they  might  believe  tbat  Wilson  was 
not  the  agent  of  the  company  at  the  time  the 
letter  was  written,  yet  If  the  company  sub- 
sequently ratified  or  approved  the  letter  and 
the  statements  therein  contained,  they  should 
find  for  plaintiff.  Of  this  Instruction  ap- 
pellant complains.  There  is  no  affirmative 
evidence  in  the  record  of  the  express  ratifi- 
cation of  this  letter  by  appellant  but  Wilson 
having  written  it  within  the  scope  of  his  em- 
ployment appellant,  as  we  have  held,  was 
liable  for  the  consequences  of  its  publication, 
and  therefore  ratified  It  by  its  failure  to  dis- 
approve or  repudiate  the  letter  after  ob- 
taining knowledge  of  Its  publication,  which 
it  did  long  before  the  trial  took  place.    Its 
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failure,  under  the  circumstances  of  fbls  case, 
to  disavow  the  letter  must  be  taken  to  be  a 
ratification  and  approval  of  Its  contents. 

After  a  careful  examination  of  this  rec- 
ord, we  have  been  unable  to  find  any  error 
that  would  authorize  a  reversal,  and  the 
Judgment  is  afBrmed. 


ROBERTS   r.    ADAMS. 

(Court  of  Appeals  of  Kentucky.    Oct  4,  1906.) 

1.  HouESTEAD — Land  Acquibed  bt  Desqent 
—  exemptiow  aoaihst  pue-existino 
Debts. 

A  debtor  inheriting  land  is  entitled  to  a 
homestead  therein  against  pre-existing  debts, 
and  has  a  reasonable  time  in  which  to  convert 
the  inheritance  into  a  homestead,  and  what  is 
a  reasonable  time,  where  the  intention  to  con- 
vert exists,  is  a  matter  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Homestead,  §S  78,  13«.] 

2.  Same. 

A  debtor  inherited  an  undivided  interest 
in  land,  which  was  not  divisible  without 
materially  depreciating  its  value,  rendering  a 
sale  as  a  whole  necessary.  The  land  was  un- 
improved and  unsuitable  for  a  home.  Held, 
that  the  reasonable  time  within  which  the 
debtor  could  convert  his  interest  into  a  home- 
stead against  pre-existing  debts  was  sach  time 
within  which  the  land  could  be  sold  by  judicial 
procedure  and  the  proceeds  divided  among  the 
owners. 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty. 

"Not  to  be  officially  reported." 

Suit  in  equity  by  D.  P.  Adams  and  others 
for  a  sale  of  land  in  which  they  were  ten- 
ants in  coparcenary.  James  H.  Roberts  filed 
a  petition  to  be  made  a  party.  From  a  Judg- 
ment against  the  petlUoner,  he  appeals. 
Affirmed. 

Turner  &  Turner,  for  appellant.  H.  K. 
fioume,  for  appellees. 

BARKER,  J.  The  appellant,  J.  H.  Roberts, 
Is  the  Judgment  creditor  of  D.  P.  Adams, 
who,  prior  to  Inheriting  the  land  Involved 
In  this  litigation,  had  no  property  subject 
to  execution.  Upon  the  death  of  his  mother 
and  father,  who  resided  In  Henry  county, 
Ky.,  a  small  tract  of  land  descended  to  the 
appellee  and  his  three  brothers  and  sisters. 
These  tenants  In  coparcenary  Instituted  this 
action  In  equity  In  the  Henry  circuit  court 
to  sell  the  land  because  of  its  indivisibility 
and  for  a  division  of  the  proceeds  among 
its  owners.  About  this  time  the  appellant 
caused  an  execution  to  issue  upon  his  Judg- 
ment and  to  be  levied  upon  the  Interest  of 
appellee  In  the  land  In  question.  After- 
wards he  filed  bis  petition  to  be  made  a  party 
to  this  action,  in  which  he  sets  forth  his 
Judgment,  the  Issue  of  the  execution,  the 
levy  thereof  upon  the  undivided  interest  of 
his  debtor,  and  praying  that, whatever  sum 
should  become  due  to  appellee  should  be 
paid  over  to  blm  in  part  payment  of  the 
Judgment.  Appellee  filed  an  answer  to  this 
petition,  alleging,  among  other  things,  that 
be  was  a  bona  fide  housekeeper  with  a  fam- 


ily, a  resident  of  Fayette  county,  Ky.,  and 
that  he  owned  no  homestead,  but  that  it 
was  his  Intention  to  at  once  invest  what- 
ever sum  might  come  to  him  out  of  the  pro- 
ceeds of  the  sale  of  the  land  in  a  homestead 
for  himself  and  family. 

The  question  for  adjudication  arising  up- 
on the  record  is  whether  or  not  the  appellee 
is  entitled  to  a  homestead  against  the  claim 
of  his  creditor,  which  accrued  prior  to  the 
inheritance  of  the  land.  This  court  has  uni- 
formly maintained  a  distinction.  In  constm- 
ing  the  homestead  statute,  between  land  ac- 
quired by  purchase,  and  that  acquired  by 
descent  As  to  the  first  the  statute  is  not 
available  as  against  debts  arising  before  the 
purchase;  but  the  contrary  rule  applies 
with  reference  to  land  acquired  by  descent 
As  to  this  the  debtor  Is  g^ven  a  reasonable 
time  In  which  to  convert  his  inheritance  In- 
to a  homestead.  What  Is  a  reasonable  time, 
where  the  intention  to  conv^  Is  present, 
is  a  matter  of  fact  In  the  case  under  con- 
sideration the  debtor  conld  not  occupy  the 
land  as  a  homestead  for  two  reasons:  First 
it  was  unimproved  and  rough  land,  unsuit- 
able for  a  home;  and,  second,  be  only  owned 
an  undivided  Interest  in  the  tract,  which  not 
being  divisible  without  materially  depreciat- 
ing Its  value,  its  sale  as  a  whole  was  nec- 
essary. Therefore  we  conclude  that  a  rea- 
sonable time,  within  the  meaning  of  the  rule 
under  discussion,  was  such  time  as  the  land 
could  be  sold  by  Judicial  procedure  and  the 
price  divided  among  the  owners.  The  princi- 
ple we  have  here  is  fully  discussed  In  the 
case  of  Spratt  v.  Allen,  106  Ky.  275,  50  S. 
W.  270.  All  of  the  former  decisions  of  this 
court  on  this  question  are  there  reviewed, 
and  the  rule  here  stated  announced.  The 
opinion  In  that  case  Is  conclusive  of  this. 

Judgment  affirmed. 


CROATS   et   al.   v.   LONG. 
(Oonrt  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

Infants— Judgment  Against  Infants— Pboop 
OF  Cause  of  Action— Necessitt. 

Under  Civ.  Code  Prac  |  126,  providing 
that  the  allegations  of  a  petition  against  a  de- 
fendant who  is  under  disability,  must  be  proved 
though  not  traversed,  it  is  error  to  render  Judg- 
ment against  Infant  defendants  under  14  years 
of  age,  adjudging  that  a  conveyance  to  their  de- 
ceased ancestor  was  fraudulent  unless  the  alle- 
gations of  the  petition  alleging  fraud  are  proved, 
though  the  petition  was  not  answered. 

[E3d.  Note. — For  cases  In  point  see  vol.  27, 
Cent  Dig.  Infants,  St  280.  286.] 

Appeal  from  Circuit  Court,  Clinton  County. 

"Not  to  be  officially  reported." 

Action  by  A.  O.  Long,  agent,  against  J.  P. 
Choats  and  others.  From  a  Judgment  for 
plaintifF,  defendants  appeal.  Reversed  and 
remanded. 

S.  O.  Smith,  for  appellants.  B.  Bnrtram, 
for  appellee. 

CARROLL,  C.  The  appellee  brought  thl> 
suit  against  the  appellants  W.  A.  Hicks  and 
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bis  five  Infant  children,  to  set  aside  a  con- 
veyance of  land  to  Francis  J.  Hicks,  the 
wife  of  W.  A.  Hicks  an4  her  children,  the 
Infant  appellants.  The  deed  conveyed  the 
life  estate  in  the  property  to  Francis  J. 
Hicks,  with  remainder  to  her  children,  char- 
ging that  the  conveyance  was  fraudulent  and 
made  for  the  purpose  of  cheating  and  hinder^ 
Ing  the  appellant  In  the  collection  of  a  debt 
due  to  him  by  J.  P.  Choats,  the  father  of 
Francis  J.  Hicks,  and  who  as  alleged  paid 
the  purchase  price  for  the  land,  and  sought 
to  subject  the  land  to  the  payment  of  his 
debt.  Francis  3.  Hicks  died  before  the  in- 
stitution of  the  action,  and  upon  her  death 
her  children  the  infant  appellants,  became 
the  owner  of  the  fee  in  the  land. 

A  special  and  general  demurrer  filed  to 
the  petition  by  the  defendants  was  overruled, 
and  Judgment  rendered  declaring  the  convey- 
ance fraudulent  and  void  In  so  far  as  It  af- 
fects appellee's  right  to  have  the  land  sub- 
jected to  the  payment  of  his  debt,  and  a 
sufficiency  of  the  land  was  ordered  sold  to 
pay  the  debt  This  Judgment  was  executed 
by  a  sale  and  conveyance  of  the  land  to 
satisfy  the  debt  of  appellant.  No  answer 
was  filed  by  appellants,  nor  was  any  evidence 
taken  in  support  of  the  allegations  of  the  pe- 
tition. The  Infant  appellants  ask  a  reversal 
of  the  Judgment  because  section  126  of  the 
Civil  Code  of  Practice  provides  that  the  al- 
legations of  a  petition  against  a  defendant 
who  is  under  any  disability  except  coverture 
most  he  proved,  though  not  traversed.  The 
Infant  defendants,  as  shown  by  the  record, 
were  all  under  the  age  of  14  years  when  the 
Judgment  was  rendered,  and  as  It  was  neces- 
sary to  prove  the  allegations  of  the  petition. 
It  follows  that  the  Judgment  of  the  court  was 
erroneous.  Dever  v.  Dever,  44  S.  W.  986,  19 
Ky.  Law  Hep.  1988. 

The  Judgment  is  reversed,  for  further  pro- 
ceedings In  conformity  to  this  opinion. 


MORRIS  V.  MARTIN  et  al. 

(Oonrt  of  Appeals  of  Kentucky.    Oct  10,  1006.) 

Parties  —  Dcfendantb  —  Defendino  foh 
Class. 

A  motion  that  certain  parties  defend  for  the 
heirs  of  a  certain  decedent  will  be  overruled 
where  such  persons  are  not  shown  to  t>e  among 
the  heirs  of  .the  decedent 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  officially  reported." 

Suit  between  J.  B.  Morris  and  J.  T.  Martin 
and  other,  and  from  the  Judgment  the  form- 
er appeals.  Motion  that  certain  appellees 
defend  for  the  heirs  of  a  decedent  overruled. 

J.  P.  Thompson,  for  appellant 

HOBSON,  C.  J.  The  amended  statement 
Is  filed  but  the  motion  that  the  other  ap- 
pellees defend  for  the  heirs  of  Ellsa  Nesbltt 
'jt  overruled,  there  being  nothing  to  show 
tbey  are  among  the  heirs  at  law  of  the  de- 


cedent The  rule  Is  that  an  order  will  not 
be  made  for  certain  persona  to  defend  for 
a  class  unless  they  are  shown  to  belong  to 
the  class  and  are  fairly  representatives  of  it 


HALL  et  al.  v.  ROBERTS. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1906.) 

New  TbiaI/— Nbwlt  Discovbbed  Kvidencb— 
cu1(di.ative  evidenc&t-dlliobnce. 

In  a  suit  to  quiet  title  the  question  of  ad- 
verse possession  was  raised  and  litigated  and 
evidence  introduced  on  both  sides  by  deposi- 
Uona.  After  plaintiff's  depositions  were  taken, 
defendants  took  their  proof  and  voluntarily  sub- 
mitted the  case,  and,  after  a  judgment  for  plain- 
tiff had  been  affirmed,  sued  to  set  aside  the 
judgment  and  for  a  new  trial  for  newly  discov- 
ered cumulative  evidence  on  such  Issue  to  be 
given  by  witnesses  whose  evidence  could  easily 
have  been  obtained  before  trial.  Beld,  that  de- 
fendants were  guilty  of  a  lack  of  diligence  and 
that   the   action   was   properly    dismissed. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  37, 
Cent  Dig.  New  Trial,  {§  210-214.] 

Appeal  from   Circuit  Court,  Lee  County. 

"Not  to  be  officially  reported." 

Action  for  new  trial  by  Nancy  A.  Roberts 
against  Daniel  Hall  and  others.  A  Judgment 
dismissing  the  petition  was  entered,  and  de- 
fendants appeal.    Affirmed. 

S.  P.  Stamper  and  Sutton  &  Hnrst,  for  ap- 
pellants. J.  B.  White,  Wm.  S.  Pryor,  and 
Hazelrigg,  Chenault  &  Hazelrlgg,  for  ap- 
pellee. 

HOBSON,  a  J.  On  January  17,  1901,  ap- 
pellee, Nancy  A.  Roberts,  Instituted  an  ac- 
tion In  equity  against  Daniel  Hall  and  others, 
alleging  that  she  was  the  owner  of  a  certain 
boundary  of  land  in  Lee  county,  which  she 
and  those  under  whom  she  claimed  had  held 
by  adverse  possession  for  more  than  26 
years;  that  the  defendants  were  destroy- 
ing the  timber  on  the  land  and  setting  up 
claim  to  It  She  prayed  that  her  title  to  the 
land  be  quieted  and  that  the  defendants  be 
restrained  from  further  cutting  the  timber. 
Issue  was  Joined  in  the  action,  and  on  final 
hearing  the  circuit  court  adjudged  the  plaln- 
tUf  the  relief  sought  The  defendants  ap- 
pealed to  this  court  The  judgment  was 
affirmed.  See  Hall  v.  Roberts,  74  S.  W.  199, 
24  Ky.  Law  Rep.  2362.  After  the  decision  of 
that  case,  appellants,  the  defendants  in  that 
case.  In  June,  1903,  brought  this  suit  against 
her  seeking  to  set  aside  the  Judgment  and 
to  obtain  a  new  trial  of  the  action  on  the 
ground  of  newly  discovered  evidence.  They 
alleged  that  they  could  prove  by  Arch  Bran- 
denburg and  Grant  Smith  that  C.  A.  Jones 
under  whom  Mrs.  Roberts  held  did  not  claim 
the  land  in  controversy  but  attempted  to  buy 
it  from  Samuel  Brandenburg  under  whom 
they  claimed.  They  also  alleged  that  they 
could  prove  by  Daniel  Brandenburg  and 
Stephen  Roach  that  neither  Mrs.  Roberts 
nor  her  vendor  had  ever  been  in  possession 
of  the  land,  and  that  all  this  evidence  had 
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been  discovered  since  tbe  trial  of  the  case. 
Isaue  was  Joined  upon  tbe  petition,  proof 
was  taken,  and  on  final  bearing  tbe  court 
dismissed  tbe  petition.  From  tbis  Judgment 
tbe  appeal  before  us  is  prosecuted. 

Tbe  witness  Arch  Brandenburg  Is  tbe  son 
of  Samuel  Brandenburg,  tbe  main  party  in 
interest,  and  was  also  a  defendant  to  tbe 
original  action.  Tbe  witness  Grant  Smltb 
is  his  nephew.  Daniel  Brandenburg  is  also 
a  kinsman  and  Roach  Is  a  neighbor.  In  fact, 
all  these  witnesses  resided  In  tbe  Ticlnity, 
and  from  all  that  appears  tbe  slisiitcst  dili- 
gence would  have  obtained  their  evidence  in 
the  original  action.  The  question  of  adverse 
possession  was  litigated  in  that  case.  Evi- 
dence was  given  on  tbe  question  on  both 
sides  by  depositions.  After  the  depositions 
for  the  plaintiff  were  talien  and  the  defend- 
ants were  apprised  of  Just  what  evidence 
the  plaintiff  relied  on  in  tliat  action,  tbey 
toolj  their  proof  and  voluntarily  submitted 
the  action  for  trial.  The  evidence  which 
is  now  offered  Is  purely  cumulative.  A 
litigant  is  never  allowed  to  take  his  chances 
with  the  court  on  a  part  of  his  proof,  and 
then,  if  he  is  beaten,  ask  a  new  trial  on 
account  of  evidence,  since  discovered,  which 
by  ordinary  diligence  should  have  been  dis- 
covered and  produced  on  the  trial.  If  this 
were  so,  there  would  be  no  end  to  litigation, 
and  litigants  would  be  encouraged  to  be  care- 
less in  the  preparation  of  their  cases.  It 
is  incumbent  upon  the  litigant  to  present 
bis  wbole  case  to  the  court  He  is  not  al- 
lowed to  conclude  that  he  can  win  the  case 
with  tbe  proof  he  has,  and  voluntarily  go 
into  a  trial,  and  then,  if  he  is  beaten,  obtain 
a  new  trial  because  he  had  not  obtained 
all  the  evidence  which  might  have  been  had. 

In  addition  to  the  witnesses  named,  the 
appellants  took  In  this  action  the  deposi- 
tion of  C.  A.  Jones,  and  proved  by  him  that 
he  had  never  claimed  tbe  land  and  was 
never  in  possession  of  It  But  tbe  appel- 
lants knew  very  well  tbe  importance  of 
this  evidence  when  they  submitted  their 
original  action,  and  they  should  then  have 
looked  up  Jones  and  obtained  his  deposition. 
There  is  nothing  in  tbis  case  to  take  it  out 
of  tbe  familiar  rule  that  a  new  trial  will 
not  be  granted  on  account  of  the  discovery 
of  cumulative  oral  evidence  on  a  point  in 
issue  and  litigated  in  tbe  original  action. 

judgment  atfirmed. 


BRITTON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Oct  4,  1906.) 

1.  INDTCTMENT— Counts— Election. 

Where  an  indictment  contained  two  counts, 
one  cliarging  that  defendant  sliot  and  wounded 
C,  and  the  other  alleging  that  C.  was  shot  and 
woanded  by  other  persons,  and  that  accused 
was  present  aiding,  abetting,  counseling,  and 
advising  tbem  when  the  shots  were  fired,  tbe 
indictment  charged  but  a  single  offense,  so  that 
it  was  not  error  for  the  court  to  refuse  to  com- 


pel the  state  to  elect  on  which  It  would  rei; 
for  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {S  438- 
444.]  > 

2.  Cbiminai.  Law— Vbniix. 

Where  deceased  was  shot  and  fatally 
wounded  in  B.  county  and  tbe  same  day  he  was 
conveyed  to  F.  county,  where  he  died  on  the 
following  day  from  the  effects  of  his  wounds, 
accused  was  properly  prosecuted  for  the  homi- 
cide in  F.  county. 

[Ed.  Note.— For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  230.] 

3.  Witnesses— Cbedibilitt  — Other  Offen- 
ses. 

Civ.  Code  Prac.  {  607,  declares  that  a 
witness  may  be  impeached  by  evidence  as  to 
his  general  reputation  for  untruthtulue-s  ui- 
immoraiity,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  that 
he  has  been  convicted  of  a  felony.  Held,  that 
the  credibility  of  accused  in  a  prosecution  for 
murder  as  a  witness  in  his  own  behalf  cguld 
not  be  affected  by  evidence  that  he  had  previous- 
ly killed  a  man  in  another  state  and  bad  fled 
to  Kentucky  before  his  arrest 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses.  gS  1125-1127.] 

4.  Criminal    Law  — Appeal  —  Pbejudicx— 
Cubing  Ebbob. 

Such  evidence  was  prejudicial  to  accused, 
within  Cr.  Code  Prac.  §  840,  providing  that  a 
conviction  shall  be  reversed  for  any  error  of 
law  appearing  on  the  record,  when,  on  con- 
sideration of  the  whole  case,  the  court  is  sat- 
isfied that  the  substantial  rights  of  defendant 
have  been  prejudiced,  though  tbe  court  ad- 
monished the  jury  that  such  evidence  should 
only  be  considered  by  them  for  the  purpose  of 
affecting  defendant's  credibility  as  a  witness. 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 

"To  be  oflacially  reported." 

William  Britton  was  convicted  of  murder, 
and  be  appeals.    Reversed. 

Cbaa.  W.  Miller  and  Pollard  &  Redwine, 
for  apiicllant  Byrd  &  Jouett,  C.  J.  Brons- 
ton,  N.  B.  Hays,  and  O.  H.  Morris,  for  ap- 
pellee. 

CARROLL,  C.  On  a  July  afternoon  In  1902, 
James  Cockriil,  while  standing  on  the  main 
street  of  the  town  ot  Jackson,  in  Breathitt 
county,  was  shot  and  fatally  wounded.  The 
same  afternoon  he  was  conveyed  from  Jack- 
son to  tbe  city  of  Lexington,  tn  Fayette 
county,  where  be  died  on  the  following  day 
from  the  effects  of  the  wounds.  Tbe  fatal 
shots  were  fired  from  a  window  in  the  sec- 
ond story  of  tbe  courthouse.  In  1904,  the 
grand  Jury  of  Fayette  county  returned  an 
indictment  against  the  appellant,  charging 
him  with  the  murder  of  CockrllL  Tbe  in- 
dictment contains  two  counts.  The  first 
count  charges  appellant  with  willfully,  fel- 
oniously, and  maliciously  shooting  at  and 
wounding  Cockriil,  from  the  effects  of  which 
shooting  and  wounding  he  died.  The  second 
count  charges  tbe  appellant  with  having 
entered  into  a  conspiracy  with  one  Cur- 
tis Jett  and  others  unknown  to  tbe  grand 
Jury,  the  purpose  of  which  conspiracy  was 
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to  murder  Cockrlll,  and  while  said  con- 
epiracy  existed,  pursoant  to  and  as  a  re- 
sult of  same,  tbe  said  Jett  and  otbers  un- 
known to  the  grand  jury  did  willfully,  fel- 
oniously, and  maliciously  murder  said  Cock- 
rlll, and  further  charges  that  the  appellant, 
who  was  at  said  time  a  member  of  said  con- 
spiracy, and  while  same  existed,  and  pur- 
suant to  same,  was  present  and  conveniently 
near  at  the  time  of  said  shooting  and  wound- 
ing, and  did  unlawfully,  willfully,  felon- 
iously, and  with  malice  aforethought,  aid, 
abet,  counsel,  advise,  and  encourage  said 
Jett  and  others  to  do  said  shooting. 

Under  this  indictment,  the  appellant  was 
tried  In  Fayette  county,  and  bis  punishment 
fixed  by  tbe  Jury  at  Imprisonment  for  life. 
From  a  Judgment  on  this  verdict  be  prose- 
cutes this  appeal,  and  urges  as  grounds  for 
reversal  the  following  alleged  errors:  First, 
the  refusal  of  the  court  to  require  the  com- 
monwealth to  elect  which  charge  In  the  in- 
dictment it  would  prosecute;  second,  mis- 
conduct of  the  commonwealth's  attorney  In 
nrsnilng  the  case;  third,  the  grand  Jury  of 
Fayette  county  had  no  Jurisdiction  of  the 
offense;  fourth,  that  the  verdict  Is  con- 
trary to  the  evidence;  fifth,  that  incom- 
petent evidence  was  allowed  to  go  to  the 
Jury. 

The  court  properly  refused  to  require 
the  commonwealth  to  elect  upon  which 
count  In  the  indictment  It  would  prosecute 
tbe  appellant  The  Indictment  only  charges 
a  single  ofTense,  because,  if  appellant  him- 
self shot  and  wounded  CJockrill,  or  if  be 
was  shot  and  wounded  by  other  persons, 
and  appellant  was  present,  aiding,  abet- 
ting, counseling  and  advising  the  persons 
who  fired  the  fatal  shots,  be  was  equally 
guilty  of  the  murder  of  Cockrlll;  and  the 
commonwealth  had  tbe  right  to  describe 
tbe  offense  in  two  counts.  Cupp  v.  Com., 
87  Ky.  .35.  7  8.  W.  405;  Howard  v.  Com., 
110  Ky.  S-oO,  61  8.  W.  756.  That  Fayette 
county  had  Jurisdiction  of  the  offense  is 
fully  settled  by  tbe  opinions  of  this  court 
in  Commonwealth  v.  Jones,  82  8.  W.  643, 
26  Ky.  Law  Hep.  867;  Hargis  v.  Parker, 
85  8.  W.  704,  27  Ky.  Law  Rep.  441. 

In  view  of  the  fact  that  this  case  must 
he  reversed,  we  refrain  from  discussing  the 
evidence  or  expressing  any  opinion  concern- 
ing It,  except  to  say  that  It  was  amply 
suffldent  to  authorize  a  submission  of  the 
case  to  tbe  Jury:  and  this  court  hns  fre- 
quently held  that,  where  there  is  any  evi- 
dence to  sustain  the  verdict,  it  will  not  be 
disturbed,  because  it  may  appear  to  be  con- 
trary to  the  weight  of  the  evidence. 

In  respect  to  the  admission  of  Incom- 
petent evidence  prejudicial  to  appellant  the 
record  shows  that  the  following  took  place 
during  the  examination  of  the  accused:  "Q. 
Why  did  yoa  leave  Virginia?  A.  Well, 
T  en  me  out  for  one  reason  to  see  my  kin- 
folks.     Q.  Well,  that  is  one  reasoa     Give 


us  a  second.  A.  I  got  into  a  little  trouble 
there.  Q.  What  kind  of  trouble?  A.  Killed 
a  fellow.  Q.  How  long  after  that  occurred 
did  yon  leave  Virginia?  A.  How  soon  af- 
ter the  killing?  Q.  Yes.  A.  Well,  about 
nine  months  after  the  killing.  Q.  Where 
hod  you  remained  during  that  time?  A. 
Right  there  In  the  county  where  I  was 
raised.  Q.  Had  you  been  Indicted  for  it? 
A.  Yes,  sir.  Q.  Do  you  remember,  had 
you  appeared  to  answer  that  Indictment? 
A.  No,  sir,  T  had  not  Q.  How  long  before 
you  left  had  the  Indictment  been  made? 
A.  Why,  It  was  a  short  time  after  the  kill- 
ing. Q.  And  why  hadn't  you  oppeared  to 
answer  the  charge?  A.  Well,  I  wasn't  ready 
for  trial  at  that  time.  Q.  That  was  the 
reason  you  didn't  appear?  A.  Yes,  sir.  Q. 
Did  yon  come  to  Kentucky  to  get  ready? 
A.  No,  sir.  Q.  You  answered  me  that  you 
hadn't  appeared  to  answer  tbat  indictment 
because  you  weren't  ready?  A.  No,  the 
reason  I  didn't  there  was  right  smart  ex- 
citement over  the  killing.  Q.  Over  tbat 
killing?  A.  Yes,  sir.  Q.  Did  you  hide  out? 
A.  No,  sir;  I  stayed  around  with  my  friends 
In  the  country  around.  Q.  Around  with 
your  friends?  A.  Yes,  sir.  Q.  Was  the  sher- 
Ifr  hunting  for  you?  A.  If  he  did,  I  didn't 
know  It  Q.  He  never  found  you?  A.  No, 
sir.  Q.  Was  there  anything  else  that  caused 
you  to  leave  Virginia?  A.  No,  sir.  Q. 
Wasn't  there  any  other  charge  against  you? 
A.  No,  sir.  Q.  Are  you  sure  of  that?  A. 
There  was  no  other  charge  against  me  that 
I  know  of.  Q.  Were  you  not  charged  with 
killing  a  man?  A.  No,  sir."  Ail  of  this 
evidence  was  properly  excepted  and  objected 
to  by  appellant,  and.  upon  Its  conclusion,  the 
court  said  to  the  Jury  that  the  evidence  of 
this  witness,  either  to  tbe  effect  that  he  did 
kill  a  man  in  Virginia,  or  that  he  left  there 
because  he  had  killed  a  man.  was  permitted 
to  be  introduced  solely  for  the  purpose  of  af- 
fecting his  credibility.  If  it  did  affect  It  and 
for  no  other  purpose;  and  the  Jury  were  in- 
structed to  let  it  have  no  other  effect  upon 
their  minds,  if  it  had  tbat  effect 

Section  597  of  the  Civil  Code  of  Practice, 
which  applies  to  criminal  as  well  as  civil 
cases,  provides  that;  "A  witness  may  be 
impeached  by  the  party  against  whom  be  Is 
produced  •  •  •  by  evidence  that  his  gen- 
eral reputation  for  untruthfulness  or  Im- 
morality renders  him  unworthy  of  belief; 
but  not  by  evidence  of  particular  wrongful 
acts,  except  that  It  may  be  shown  by  the 
examination  of  a  witness,  or  record  of  a 
Judgment,  that  be  has  been  convicted  of  a 
felony."  This  section  of  tbe  Code  has  been 
construed  In  a  number  of  cases;  and.  In  ac- 
cordance with  Its  provisions,  it  has  been  held 
In  Farmer  v.  Com.,  91  S.  W.  682,  28  Ky. 
Law  Rep.  1169;  Henderson  v.  Com.,  91  8. 
W.  1141,  28  Ky.  Law  Rep.  1212;  Wilson  v. 
Com.,  64  &  W.  457,  23  Ky.  Law  Rep.  1044— 
that  it  Is  competent  to  show  by  a  witness 
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that  he  has  been  convicted  of  a  felony,  but 
It  Is  not  competent  to  show  any  particular 
wrongful  act  that  the  witness  has  been 
guilty  of,  or  that  be  has  been  indicted  for 
an  offense.  To  illustrate:  In  Welch  v. 
Com.,  110  Ky.  105,  60  S.  W.  186,  948,  1118.  68 
S.  W.  984,  d4  S.  W.  262,  Commonwealth  v. 
Welch,  111  Ky.  530,  63  S.  W.  602,  the  ques- 
tion of  tbe  competency  of  evidence  of  this 
character  was  elaborately  investigated,  and 
it  was  held  reversible  error  to  allow  the 
commonwealth  to  prove  by  a  deputy  sheriff 
that  be  bad  a  warrant  for  tbe  arrest  of  an 
important  witness  for  the  accused  who  had 
testified  in  bis  behalf,  charging  him  with  de- 
taining a  female  with  intent  to  have  carnal 
knowledge  of  her.  That  case  was  before 
this  court  three  times  for  the  consideration 
of  this  single  question,  and  instructiTe  opin- 
ions concerning  it  will  be  found  in  110  and 
111  Ky.,  60  S.  W.,  63  8.  W.,  64  S.  W.  In 
Howard  v.  Com.,  110  Ky.  857,  61  S.  W.  756. 
it  was  held  reversible  error  to  Inquire  of 
him  about  liis  indictment  for  killing  one 
George  Baker,  and  Judge  Hobson,  in  bis  dis- 
senting opinion,  said:  "I  concur  in  tbe 
opinion  of  the  court  in  a  reversal  of  the 
judgment  in  this  case,  on  tbe  ground  that 
the  particulars  of  tbe  shooting  of  Baker  by 
appellant  should  not  have  been  admitted  in 
evidence.  Appellant  cannot  be  convicted  in 
this  case  because  he  may  have  committed  an- 
other crime  of  like  character;  and  proof 
that  be  bad  done  so,  or  such  an  impression, 
might  seriously  prejudice  him  before  the 
Jury,  who  might  consider  that  such  proof 
shows  that  be  was  a  character  of  person  who 
would  commit  such  a  deed  as  that  charged 
here."  In  Pennington  v.  Com.,  51  S.  W. 
818,  21  Ky.  Law  Rep.  542,  the  court  held 
that  it  was  incompetent  to  ask  the  accused 
concerning  any  offense  for  which  be  bad  been 
indicted.  Tbe  rule  annonnced  in  these  cases 
is  tbe  settled  law  in  this  state,  and  evidence 
of  particular  wrongful  acts  is  not  competent, 
with  the  single  exception  that  It  may  be 
shown  that  the  witness  has  been  convicted  of 
a  felony.  It  is  also  well  established  that 
the  rules  of  evidence  anpllcable  to  witnesses 
generally  govern  the  examination  of  the  de- 
fendant when  he  takes  the  stand  In  his  own 
behalf.  Burdette  v.  Com.,  93  Ky.  78.  18  S. 
W.  1011;  Saylor  v.  Com.,  97  Ky.  184,  30  S. 
W.  987. 

Counsel  for  appellee  do  not  Insist  that  this 
evidence  was  competent,  but  they  say  that 
it  was  not  prejudicial  to  the  substantial 
rights  of  the  accused,  because  the  evidence 
In  tbe  record  is  conclusive  of  his  guilt.  Sec- 
tion 340  of  the  Criminal  Code  of  Practice 
provides  that  "a  Judgment  of  conviction  shall 
be  reversed  for  any  error  of  law  appearing 
on  the  record,  when  upon  consideration  of 
tbe  whole  case  tbe  court  Is  satisfied  that  the 
substantial  rights  of  the  defendant  have  been 
prejudiced  thereby."  Under  this  provision, 
it  is  not  every  error,  however  patent  it  may 
be,  that  will  authorize  a  reversal.    In  hotly 


contested  cases,  technical  errors  will  creep 
into  the  record  In  spite  of  the  vigilance  of 
tbe  court,  and  the  efforts  of  counsel  to  ex- 
clude them;  but,  unless  tbe  error  Is  such  as 
violates  some  constitutional  guaranty  of  the 
accused,  or  it  appears  from  an  investigation 
of  the  entire  record  that  his  substantial 
rights  have  been  prejudiced,  it  will  not  avail 
him  in  tbls  court.  Tbe  question  then  nar- 
rows down  to  whether  or  not  this  evidence 
was  prejudicial  to  the  substantial  rights  of 
the  accused.  The  accused  was  on  trial  for 
the  murder  of  a  man  in  Kentucky.  There 
was  evidence  introduced  In  his  behalf  tend- 
ing to  show  that  be  was  not  guilty  of  this 
crime,  and  also  evidence  conducing  to  show 
his  guilt.  In  view  of  this  conflict  in  tbe  tes- 
timony, it  cannot  be  doubted  that  the  admis- 
sion of  the  evidence  showing  that  he  had 
killed  a  man  in  another  state,  and  had  fled 
from  that  state  to  escape  a  trial  for  tbe 
crime,  was  highly  prejudicial.  Tbe  commis- 
sion of  the  murder  In  Virginia  threw  no 
light  upon  the  crime  for  which  he  was  being 
tried.  It  had  no  connection  whatever  with 
it,  remotely  or  indirectly.  The  only  possible 
effect  it  could  have  on  the  minds  of  tbe  Jury 
was  to  prejudice  them  against  tbe  accused, 
in  convincing  them  by  bis  own  admission 
that  he  had  previously  killed  a  man;  nor 
did  the  admonition  of  the  court  to  the  Jury 
cure  this  error. 

It  is  also  urged  that  the  attorney  for  the 
commonwealth,  in  his  closing  argument,  in- 
dulged in  improper  comments  and  remarks. 
Tbe  improper  argument  complained  of  was 
a  comment  upon  the  incompetent  evidence 
admitted.  If  the  evidence  bad  been  com- 
petent, his  remarks  would  not  have  been 
Improper,  but,  _  as  tbe  evidence  was  incom- 
petent, bis  remarks  were  improper. 

For  the  error  in  the  admission  of  this  evi- 
dence, the  Judgment  of  tbe  lower  court  must 
be  reversed,  with  directions  for  a  new  trial 
in  conformity  to  this  opinion. 


LEXINGTON  RY.  CO.  T.  HERRING. 
(Court  of  Appeals  of  Kentucky.    Sept.  27,  190C.) 

1.  Appeal— VKBDiCT—CoNFLicnNQ  Evidence. 

A  verdict  will  not  be  Interfered  with  on 
appeal,  unless  It  is  palpably  against  the  evi- 
dence. 

2.  CARRTERS— IRJUBT  TO  Passenoeb  —  Bvi» 
DENCE— CHABACTEB— CONTRIBUTOBT  NSOLI- 
GENCE. 

Where,  In  an  action  for  injuries  to  a  street 
car  passenger,  defendant  claimed  that  she  at- 
tempted to  get  on  the  car  while  In  motion,  evi- 
dence that  plaintiff  bad  been  frequently  seen  to 
get  off  and  on  street  cars  while  in  motion  waa 
inadmissible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  U  1302^  1400;  vol.  20, 
Cent  Dig.  Evidence.  »  414% ;  vol.  37,  Cent 
Dig.  Negligence,  {  263.] 

3.  Same— INJUBIES  to  Passerqebs— Actions— 
Evidence. 

Where,  In  an  action  for  injuries  to  a  street 
car  passenger  while  attempting  to  board  a  car 
at  a  point  other  than  that  marked  for  tlie  stop- 
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ping  ot  can,  whether  the  car  in  fact  stopped  to 
permit  plaintiff  to  get  aboard  waa  disputed, 
evidence  that  defendant's  cars  stopped  at  points 
on  the  line  other  than  the  place  indicated  by  a 
sign  in  question  was  admissible. 

4.  Sahs. 

Where,  in  an  action  for  Injuries  to  a  street 
oar  paasenger  while  attempting  to  board  a 
car  at  a  point  other  than  that  marked  as  a 
stopping  place  by  a  sign,  plaintiff  claimed  that 
the  car  stopped  to  receive  her  as  a  passenger 
which  was  denied,  evidence  concemlnc  the 
propriety  and  necessity^  of  stopping  defendant's 
cars  at  regular  stopping  places  indicated  by 
signs  was  Inadmissible. 

5.  TBIAI>— iRSTBUCnOHS— Ebfusal. 

Where,  in  an  action  for  injuries  to  a 
passenger  by  the  sudden  starting  of  a  car  as 
she  was  attempting  to  board  the  same,  the  in- 
structions given  clearly  presented  the  only  Is- 
sue In  the  case,  which  was  whether  the  car 
did  or  did  not  stop  to  receive  plaintiff  as  a 
passenger.  It  was  not  error  for  the  court  to  re- 
fuse to  charge  that  defendant's  liability  would 
attach  only  in  the  event  its  employes  in  charge 
of  the  car  started  the  same  when  they  knew 
that  t)la!ntiff  was  endeavoring  to  board  it. 

6.  CAKRIEB9— INJUBT      TO     PABSENGEB  —  COM- 
VENCEUKNT  07  RELATION. 

A  carrier  owes  no  duty  whatever  to  a  per- 
son intending  to  become  a  passenger,  until  she 
has  become  a  passenger  by  either  getting  on, 
or  attempting  to  get  on,  the  car  after  it  has 
stopped  for  the  purpose  of  permitting  her  to 
boai^  it. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  9, 
Cent.   Dig.  Carriers,  {§  984-693,  973.] 

7.  Same — Contbibdtobt  Nbolioence. 

It  is  in  general  not  negligence  per  se  for 
a  passenger  to  attempt  to  board  or  aJlght  from 
a  moving  street  car. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {  1386.] 

8.  Damages— Pebsonal   Injubies  —  Instboc- 
nons- 

In  an  action  for  personal  Injuries,  aa  in- 
struction that  plaintiff,  if  entitled  to  recover, 
should  receive  such  sum  as  should  fairly  com- 
pensate her  for  her  injury,  and  that.  In  es- 
timating the  injury  done,  the  jury  should  al- 
low plaintiff  compensation  for  any  pain  suffered 
by  her,  mental  and  physidal,  and  any  further 
snm  which  would  fairly  comi>ensate  her  for  the 
loss  of  her  foot,  was  erroneous;  the  jury  being 
confined  to  sach  a  sum  as  would  fairly  com- 
pensate plalntiif  for  the  value  of  time  lost,  lor 
reasonable  expenses  incurred,  for  physical  and 
mental  suffering  caused  by  the  Injury,  and  for 
any  reduction  of  her  power  to  earn  money. 

\Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Damages,  iS  22Z-Zia.] 

Appeal  from  Clrcnlt  Court  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  AUee  Herring  against  the  Lex- 
ington Railway  Company.  Krom  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

StoU  &  Bush,  R.  C  StoU,  Morton,  Webb 
&  Wilson,  and  Allen  &  Duncan,  for  appellant 
C.  J.  Bronston  and  Wallace  Mnlr,  for  ap- 
pellee. 

CARBOIjL,  O.  Tbe  appellee,  a  young  lady 
living  in  Lexington,  brought  tbl8  action 
against  tbe  appellant  to  recover  damages  for 
personal  Injuries  sustained  by  her,  and  caus- 
ed, as  she  alleged,  by  the  sudden  starting  of 
a  car  that  she  waa  In  tbe  act  of  getting  on. 
Tbe  injury  sustained  by  api)ellee  resulted  In 


the  loss  of  one  foot  and  tbere  Is  no  serious 
complaint  about  the  amount  of  the  verdict  In 
her  favor,  which  was  ft>r  97,000,  If  she  was 
entitled  to  recover  at  all. 

The  appellant  has  a  double-track  line  of 
road,  running  out  of  South  Broadway,  and  it 
crosses  Water,  Vine,  and  High  streets  in  tbe 
order  named,  and  passes  on,  crossing  other 
streets  to  the  southern  limits  of  the  city. 
Tbere  is  a  gradual  ascent  beginning  at  Water 
street  and  continuing  to  a  point  about  179 
feet  beyond  High  street  and  at  this  point 
which  may  be  called  the  top  of  tbe  grade,  ap- 
pellant bad  posted  at  the  time  of  tbe  Injury 
a  sign  "cars  stop  here."  About  10  o'clock  In 
the  evening  of  October  10,  1903,  tbe  appellee 
and  her  mother  and  sister  walked  on  High 
street  to  Broadway,  and  started  south  on 
Broadway  toward  her  home.  For  tbe  pur- 
pose of  getting  on  the  car  that  was  coming 
up  the  grade  and  going  south  on  Broadway, 
appellee  walked  out  in  the  middle  of  tbe 
street  and  continued  to  walk  south  on  Broad- 
way until  she  reached  a  point  a  short  distance 
south  of  High  street  but  not  opposite  the  sign. 
When  she  arrived  at  tills  point  the  car  going, 
south  came  up  to  where  she  was,  and,  as  she 
testifies,  stopiied.  Stie  then  placed  her  right 
foot  on  the  running  board  of  the  car,  near  tb^ 
middle,  and,  while  in  tbe  act  of  raising  her 
hands  to  seize  tbe  handle  bar  of  tbe  car  In 
order  to  lift  herself  up  to  a  seat  on  the  car, 
it  suddenly  started,  and  she  was  thrown  to 
the  ground;  the  rear  wheel  of  the  car  passing 
over  her  left  fbot  Tbe  main  question,  as 
manifested  by  the  record,  is  whether  or  not 
tbe  car  stopped.  Both  sides  directed  all  their 
evidence  to  this  issue.  Four  witnesses,  includ- 
ing appellee,  testified  that  tbe  car  did  stop. 
Eight  witnesses  for  appellant  Including  the 
motorman,  conductor,  and  Inspector,  of  the 
company,  testified  that  tbe  car  did  not  stop. 
Tbe  witnesses  who  testified  on  this  point  were 
all  in  such  position  that  they  could  see  wheth- 
er or  not  the  car  stopped.  Appellee's  theory 
Is  that  tbe  car  stopped  for  tbe  purpose  of 
permitting  her  to  get  on,  and  that  while  In 
the  act  of  getting  on,  it  suddenly  started. 
Appellant's  theory  is  ttiat  tbe  car  did  not 
stop,  and  that  appellee  was  injured  by  her 
own  negligence  In  attempting  to  tmard  the 
car  while  it  was  In  motion. 

Counsel  for  appellant  concede  that  there 
was  sufficient  evidence  to  take  tbe  case  to  tbe 
Jury ;  but  they  earnestly  Insist  that  the  ver- 
dict is  flagrantly  against  the  evidence,  and 
that  the  trial  court  for  this  reason  should 
have  granted  a  new  trial,  and  that  this  court 
should  reverse  the  case  and  order  a  retrial. 
Tbe  evidence  for  appellant  and  appellee  upon 
the  controlling  question  Is  directly  and  sharp- 
ly In  conflict  Four  witnesses  testified  to  one 
state  of  fact  and  eight  witnesses  to  another ; 
and  it  is  insisted  that  aside  from  tbe  number 
of  witnesses  who  testified,  the  car  did  not 
stop ;  that  their  opportiinlty  of  knowing 
whether  It  stopped  or  not  was  so  much  great- 
er than  that  of  the  witnesses  for  appellee 
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that  the  verdict  cannot  be  sustained;  and 
that  the  Jury,  influenced  by  their  sympathy 
for  the  misfortune  of  the  appellee,  disregard- 
ed the  testimony.  The  purpose  of  Jury  trials 
In  controverted  questious  of  fact  is  to  get  the 
Judgment  of  12  impartial  men  selected  for 
the  purpose  by  both  parties  to  the  litigation. 
These  triors  of  facts  see  the  witnesses,  ob- 
serve their  manner  of  testifying,  notice  their 
demeanor  on  the  witness  stand.  In  their 
presence  witnesses  are  subject  to  a  rigid  ex- 
amination, every  competent  detail  within 
their  knowledge  is  produced,  they  have  a  per- 
fect right  in  tlie  exercise  of  the  power  vested 
in  them  to  disregard  all  or  any  part  of  the 
testimony  of  any  witness,  to  accept  as  tliie 
all  that  other  witnesses  state.  They  have  the 
right  to  weigh  and  consider  the  evidence, 
and  to  arrive  in  their  own  way  at  a  couclu- 
•  slon  concerning  it  It  is  entirely  proper  that 
the  courts  and  Judges  should  be  reluctant 
to  disturb  the  findings  of  a  Jury  upon  a 
question  of  fact.  Juries  are  clearly  as  com- 
petent and  well  qualified  in  ordinary  cases 
to  determine  correctly  simple  questions  of 
fact  as  are  Judges,  and  the  average  Judgment 
of  12  good  men — or  9,  if  less  than  the  whole 
Jury  make  the  verdict — Is  not  a  thing  to  be 
lightly  set  aside.  In  giving  deference  to  the 
conclusion  arrived  at  by  a  Jury,  the  Judge 
does  not  surrender  any  of  his  power,  or 
lessen  In  any  degree  the  Importance  of  his 
office.  He  simply  yields  his  opinion  to  that 
of  the  men  whom  the  parties  have  selected 
to  ascertain  the  truth  as  it  falls  from,  the 
lips  of  the  witnesses.  If  the  Judge  was  so 
authorized,  and  undertook  to  set  aside  the 
verdict  of  a  Jury  In  every  case  where  it  did 
not  comport  with  his  conclusion,  trial  by  Jury 
would  be  a  mockery,  and  the  opinion  of  the 
court  would  be  substituted  for  that  of  a  tri- 
bunal established  by  law  for  the  purpose  of 
arriving  at  the  facts.  There  are,  of  course, 
cases  in  which  Juries  are  so  carried  away 
by  either  sympathy  or  passion  or  prejudice, 
that  they  lose  sight  of  the  testimony,  and  the 
weight  It  Is  entitled  to,  and  base  their  con- 
clusion upon  their  personal  conviction  of  the 
right  or  wrong  of  the  case.  When  this  con- 
dition of  afTalrs  presents  Itself,  the  courts  do 
not  hesitate  to  interfere;  but  the  mere  fact 
that  a  great  number  of  witnesses  are  intro- 
duced to  prove  a  certain  state  of  facts,  and  a 
lesser  number  to  disprove  It,  Is  not  sufficient 
to  authorize  a  court  to  disturb  the  conclusion 
reached  by  the  Jury.  The  rule  that  a  verdict 
of  a  properly  Instructed  Jury  will  not  be  in- 
terfered with,  unless  it  Is  palpably  and  fla- 
grantly against  the  evidence,  is  as  firmly 
fixed  in  the  Jurisprudence  of  this  state  as  any 
principle  of  law  resting  on  Judicial  deliver- 
ance can  be,  and  has  been  announced  in  re- 
peated decisions  of  this  court,  beginning  with 
its  earliest  history.  Outen  v.  Merrill,  2  Litt 
305;  Hughes  v.  McGee,  1  A.  K.  Marsh.  29; 
L.  &  N.  R.  Co.  V.  Graves'  Assignee,  78  Ky. 
74;  Standard  Oil  Co.  v.  Eiler.  61  S.  W.  8, 
22  Ky.  Law  Rep.  1643 ;  Thomson  r.  Thomson, 


93  Ky.  437,  20  S.  W.  373;  Young  v.  Young, 
39  S.  W.  2U,  19  ICy.  Law  Rep.  W.  In  obedi- 
ence to  this  uniform  ruling  by  this  court,  the 
trial  Judge  properly  declined  to  set  the  ver- 
dict of  the  Jury  aside. 

Appellant  offered  to  prove  by  a  number  of 
witnesses,  Including  appellee,  that  they  had 
frequently  seen  appellee  getting  on  and  off 
street  cars  while  in  motion.  The  court  re- 
jected this  evidence,  and  of  this  ruling  the 
appellant  complains.  Whether  It  Is  compe- 
tent or  not  In  the  trial  of  negligence  cases 
to  prove  the  personal  habits  of  a  party,  the 
authorities  are  conflicting.  Our  attention 
has  been  called  to  several  cases,  decided  by 
courts  of  other  states,  holding  such  evidence 
competent.  Wlgmore,  In  his  work  on  Evi- 
dence (section  199),  says  that:  "In  a  few 
Jurisdictions  the  character  of  a  defendant  or 
of  an  employs  or  of  a  plaintiff  for  negligence 
or  prudence  may  be  used  to  show  that  lie 
probably  was  not,  or  was,  careful  on  a  given 
occasion."  And,  in  stating  the  objection  to 
the  admission  of  this  testimony,  be  says: 
"The  reason  of  unfair  surprise  is  also  ap- 
plicable ;  for  the  party  charged  cannot  even 
guess  the  time,  place,  and  occasion  that  may 
be  predicated  for  his  supposed  act,  and  tuis 
no  means  of  showing  the  testimony  to  be 
fabricated.  The  reason  of  confusion  of  Is- 
sues always  operates,  for  disputes  over  care- 
lessness would  soon  obscure  the  main  Issue. 
Add  to  this  that  a  careless  act  or  two  may 
be  done  by  the  most  prudent  person,  and 
that  particular  instances,  unless  repeated  and 
emphatic,  throw  little  light  on  the  general 
disposition.  For  these  reasons  almost  all 
courts  exclude  such  testimony."  Greenleaf, 
In  his  work  on  Evidence  (volume  1,  {  14), 
says:  "Because  of  the  usual  slight  probative 
value  of  the  party's  character  and  of  its  con- 
fusion of  Issues  of  little  purpose,  and  for 
other  reasons  variously  stated  by  different 
Judges,  not  easy  to  disentangle  or  define, 
it  has  come  to  be  generally  accepted  that 
the  character  of  a  party  In  a  civil  case  can- 
not be  looked  to  as  evidence  that  he  did  or 
did  not  do  an  act  cliarged.  It  Is  sometimes 
said  that  there  is  an  exception  where  an  act 
of  negligence  is  in  issue,  and  there  were  no 
eyewitnesses  to  the  occurrence,  and  that  here 
the  person's  character  for  negligence  or  pru- 
dence is  admissible;  but  this  exception  does 
not  generally  prevail." 

This  court,  in  L.  &  N.  R.  Go.  T.  Berry,  88 
Ky.  223,  10  S.  W.  472,  21  Am.  St  Rep.  329, 
which  was  an  action  for  negligence,  and  an 
effort  on  the  part  of  the  railroad  company 
to  prove  previous  similar  acts  showing  con- 
tributory negligence  on  the  part  of  Berry, 
in  discussing  this  question,  said:  "The  ap- 
pellant In  making  out  its  defense,  Insisted 
on  proving  by  the  appellee  and  others  tliat  he 
was  in  the  habit  of  Jumping  on  the  cars 
when  they  stopped  at  the  station,  and  bad 
been  warned  of  the  danger,  and  hence  the 
Jury  bad  the  right  to  Infer  that  It  was  the 
boy's  negligence  tlmt  caused  the  injury,  and 
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not  tbe  defect  in  the  platform.  If  the  habit 
of  the  boy  had  been  established  as  appellant 
offered  to  prove,  It  would  not  have  author- 
ized the  jury  to  say  that  he  was  stealing 
a  ride  on  the  cars,  and  In  getting  off  caused 
tbe  Injury.  That  he  was  at  this  particular 
spot,  and  was  Injured  by  reason  of  the  de- 
fective and  rotten  plank.  Is  sworn  to  positive- 
ly by  the  boy,  and  the  statement  Is  corroborat- 
ed by  circumstances  that  are  convincing, 
and  the  mere  fact  that  he  had  been  In  the 
habit  of  exposing  himself  to  danger  on  for- 
mer occasions,  or  had  theretofore  placed 
himself  In  a  position  where  he  might  have 
been  Injured  In  the  same  manner,  was  not  on- 
ly InsuflBclent  to  contradict  the  testimony  on 
that  subject  offered  by  plaintiff,  but  was  In- 
competent for  any  purpose.  Neither  the  boy's 
habit  nor  his  bad  character  constituted  a  de- 
fense to  a  recovery."  In  C.  &  O.  R.  Co.  v. 
Riddle's,  Adm'x,  72  a  W.  22,  24  Ky.  Law  Rep. 
1687,  Id  an  action  for  negligence  resulting  In 
the  death  of  Riddle,  evidence  was  introduced 
by  plaintiff  to  show  that  tbe  decedent  was  a 
sober  man.  In  discussing  the  competency  of 
this  evidence,  this  court  said:  "We  do  not 
think  It  was  competent  for  appellee  to  Intro- 
duce any  evidence  tending  to  show  the  gen- 
eral reputation  of  her  decedent  for  sobriety. 
This  evidence  would  not  meet  or  elucidate 
the  question  as  to  whether  or  not  the  dece- 
dent was  sober  at  the  time  be  was  killed,  as  a 
man  may  generally  keep  sober,  and  yet  at 
some  particular  time  in  his  life  be  drunk  or 
under  the  influence  of  whisky.'*  These  cases 
are  directly  in  point  and  the  reason  of  the 
rule  in  rejecting,  In  cases  of  this  character, 
evidence  of  the  plaintiffs'  habits  is  supported 
by  both  reason  and  authority.  Nearly  every 
person  is  at  times  guilty  of  some  negligent 
act,  and  frequently  a  person  prompted  by  en- 
tirely different  motives  and  moved  by  dis- 
similar influences  will  do  the  same  thing, 
and,  if  evidence  of  previous  similar  acts  was 
admitted,  the  plaintiff  should  be  permitted  to 
explain.  If  possible,  the  reasons  or  the  motives 
prompting  him  to  do  each  particular  act 
This  would  inject  into  the  trial  of  tbe  case 
numerous  collateral  and  irrelevant  Issues  and 
would  result  in,  not  only  confusing  the  mind 
of  the  Jury,  but  In  diverting  their  attention 
from  tbe  issues  presented  by  the  pleadings 
that  th^  were  called  on  to  try.  Therefore 
the  lower  court  properly  excluded  this  evi- 
dence. 

Appellee  was  permitted  to  prove  that  the 
cars  of  the  appellant  stopped  at  points  on  this 
line  other  than  the  place  indicated  by  the  sign 
before  mentioned.  This  evidence  was  com- 
petent to  Illustrate  the  fact  that  appellant 
bad  different  places  at  which  its  cars  stop- 
ped for  patrons  to  get  on  and  off.  Railroad 
companies  have  stations  at  which  their  trains 
naake  regular  stops,  and  there  are  also  points 
on  the  road  at  which  there  are  no  stations 
where  they  stop  for  passengers;  and  If  the 
company  authorises  or  permits  its  employes 
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In  charge  of  its  trains,  or  cars,  to  stop  them 
at  other  points  than  those  designated  on  Its 
time-tables  or  schedule,  it  is  competent  to 
prove  the  (act,  in  cases  where  the  evidence 
throws  light  on  the  subject  of  the  Investiga- 
tion ;  the  principal  question  in  this  case 
being  whether  or  not  the  car  stopped  at  the 
point  where  appellee  attempted  to  get  on.  It 
was  entirely  competent  and  pertinent  to  the 
issue  to  permit  evidence  showing  that  ap- 
pellant's cars  did  stop  at  this  point:  The 
refusal  of  the  court  to  permit  appellant  to 
prove  the  propriety  and  necessity  of  stopping 
the  cars  at  regular  stopping  places.  Indicated 
by  the  sign,  was  not  prejudicial,  nor  was 
this  evidence  relevant  to  the  issue. 

Counsel  for  appellant  earnestly  insist  that 
the  court  erred  in  giving  to  the  Jury  instruc- 
tion No.  1.  Aside  from  the  instruction  de- 
flnlng  the  measure  of  damages,  the  court 
gave  to  the  jury  only  two  instructions:  "(1) 
If  the  jury  believe  from  the  evidence  that  the 
defendant's  car  was  stopped,  and  that  after 
it  was  stopped,  and  while  said  plaintiff,  Alice 
Herring,  was  attempting  to  get  on  said  car, 
said  car  was  put  in  motion,  and  said  Her- 
ring by  reason  of  said  motion  fell  from  said 
car,  the  jury  should  And  for  the  plaintiff. 
(2)  The  Jury  should  find  for  the  defendant 
unless  the  Jury  believe  from  the  evidence 
that  the  defendant's  car  was  stopped,  and 
that  after  it  was  stopped,  and  while  the 
plaintiff,  Allee  Herring,  was  attempting  to 
get  on  said  car,  said  car  was  put  in  motion. 

I  and  by  reason  of  said  motion  said  Allee  Her- 
ring fell  from  said  car."  And  complained 
that  the  court  refused  to  give  the  following 
instruction  asked  by  it :  "Before  the  Jury  can 
find  for  the  plaintiff,  they  must  belie>e  from 

\  the  evidence  that  the  defendant's  car  had 
stopped,  and  while  stationary  plaintiff  at- 
tempted to  board  the  same,  and  before  the 
plaintiff  could  secure  a  seat  in  said  car,  or 
safely  board  the  same,  the  employes  of 
defendant  in  charge  of  said  car  suddenly 

i  started  the  same,  knowing  that  the  plaintiff 
was  endeavoring  to  board  the  car,  and  by 
reason  thereof  the  plaintiff  was  thrown  to 
the  ground  and  received  her  injuries."  The 
only  substantial  difference  between  the  in- 
structions given  and  refused  is  that  iu  iu- 
structlon  No.  1  that  was  refused,  the  liability 
of  appellant  only  attached  in  the  event  its 
employes  in  charge  of  the  car  started  the 
same  when  they  knew  that  the  plaintiff 
was  endeavoring  to  board  tbe  car.  The  In- 
struction given  to  the  jury  presented  with 
admirable  brevity  and  clearness  the  only 
issue  in  the  case,  which  was  whether  tbe 
car  did,  or  did  not  stop.  If  it  did  stop,  it 
Is  very  evident  tliat  it  stopi>ed  for  the  pur- 
pose of  letting  the  appellant  get  on,  and,  In 
starting  before  she  got  on,  appellant  was 
guilty  of  actionable  negligence.  If  the  car  did 
not  stop,  then  appellee  in  attempting  to  board 
it  was  guilty  of  such  contributory  negligence 
as  to  defeat  a  recovery  on  her  part    Tbe 
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instruction  presented  sqnarely  and  sharply  to 
the  Jury  the  Issue  tried  out  by  the  parties 
and  made  by  the  pleadings.  It  is  true,  as 
urged  by  counsel,  that  under  the  facts  of  this 
case  api)el]ant  owed  no  duty  whatever  to  ap- 
pellee until  she  had  become  a  passenger  by 
either  getting  on,  or  attempting  to  get  on, 
the  car  after  it  bad  stopped  for  the  purpose 
of  permitting  her  to  board  it  Although, 
generally,  and  under  the  rule  announced  and 
followed  by  this  court  in  many  cases,  it  Is 
not  negligence  per  se  to  attempt  to  get  on  or 
off  a  moving  car,  the  rule  is  that  a  question 
of  negligence  In  such  cases  Is  one  of  fact 
for  the  Jury.  Dasle  Ford  v.  Faducah  City 
Ry.,  96  S.  W.  441,  29  Ky.  L.  R.  752.  But  this 
general  rule  has  no  application  to  this  case 
because  of  the  issue  made  by  the  parties, 
which,  we  repeat,  was  whether  or  not  the 
oar  stopped. 

Counsel  also  complain  of  error  in  the  in- 
struction fixing  the  measure  of  damage. 
This  instruction  reads  as  follows:  "If  the 
Jury  find  for  the  plaintiff,  they  should  find 
for  her  in  such  sum  in  damages,  not  exceed- 
ing $20,000,  as  will  fairly  compensate  the 
plaintiff  for  any  injury  done  her  by  reason 
of  her  fall  from  said  car.  In  estimating  the 
Injury  done  the  plaintiff,  If  the  Jury  find  for 
the  plaintiff,  the  Jury  should  allow  the  plain- 
tiff compensation  for  any  pain  suffered  by 
her,  mental  and  physical,  and  such  further 
sum  as  will  fairly  compensate  her  for  the 
loss  of  her  foot"  In  L.  A  N.  R.  Co.  v. 
Logsdon,  114  Ky.  746,  71  8.  W.  905.  South 
Covington  &  Cincinnati  R.  Co.  v.  Nelson,  89 
S.  W.  200,  28  Ky.  Law  Rep.  287,  L.  &  N. 
R.  Co.  V.  Hall,  115  Ky.  579,  74  S.  W,  280, 
and  in  many  other  cases  decided  by  this 
court,  an  Instruction  similar  to  the  one  given' 
In  this  case  has  been  disapproved,  and  it 
was  held  that  the  Jury  sbould  have  been  In- 
structed that,  in  estimating  the  damage 
plaintiff  was  entitled  to  recover,  they  were 
confined  to  such  a  sum  as  would  fairly  com- 
pensate her  for  the  value  of  time  lost,  reason- 
able expense  Incurred,  and  for  physical  and 
mental  suffering  caused  by*  the  injury,  and 
for  any  reduction  of  her  power  to  earn 
money.  In  obedience  to  the  rule  announced 
by  this  court,  and  adhered  to  in  many  cases, 
defining  the  character  of  Instruction  that 
should  be  given  In  cases  for  personal  injuries 
where  death  does  not  ensue,  we  feel  con- 
strained to  reverse  this  Judgment  for  the 
error  of  the  lower  court  In  giving  this  in- 
struction. 

Judgment  reversed. 


SOUTH   COVINGTON    &   0.   ST.   RT.   00. 
V.  CORE. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1906.) 

1.   APPKA1>— VKBDICT— COHFLICTIKO    EVIDENCE 

—Review. 

Where  there  was  a  conflict  of  evidence  on 
practically  all  the  controverted  points  in  a  case, 
a  judgment  for  plaintifC  would  not  be  reversed 


for  the  reason  that  the  verdict  was  contrary 
to  the  evidence. 

[E<d.  Note. — For  cases  in  point  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  {  3935.] 

2.  Cabbiebs— Stbeet  Cabs— Injubies  to  Pab- 
SENOEB  —  Time  to  Ai.iobt  —  Stoppiuo 
Places. 

Where  the  servants  of  a  street  car  company 
in  charge  of  a  car,  saw  plaintiff  in  the  act  of 
alighting  when  the  car  had  stopped  at  a  switch, 
it  was  their  duty  not  to  start  the  car  until 
plaintiff  alighted  in  safety,  though  a  regular 
stopping  place  bad  been  established  only  a 
short  distance  further  on. 

[Ed.   Note. — For  cases   In   point,   see  voL  9, 
Cent  Dig.  Carriers,  i§  1224,  122S,  122SV^.] 

3.  SaUB— CONTBIBCTOBY     NEQUOENCE. 

Where  a  passenger,  on  the  stopping  of  a 
street  car  at  a  switch,  left  her  seat  intending  to 
alight,  but  before  she  reached  the  platform  or 
steps  for  that  purpose  the  car  was  again  in 
motion,  and  she  persisted  in  getting  off  while 
the  car  was  in  motion,  and  was  injured,  she 
was  gailty  of  contributory  negligence,  preclud- 
ing a  recovery,  unless  the  peril  in  which  she 
placed  herself  was  known  to  those  in  charge 
of  the  car,  and  they  might  have  stopped  it  in 
time   to  have   prevented  her   injuries. 

[Ed.   Note. — For  cases   in  point,   see  vol.  9, 
Cent  Dig.   Carriers,  i§  1385,  1391,  1393.] 

4.  Damages— Personal  Injubies  —  Instbuc- 
TioNS— NEBVons  Shock. 

In  an  action  for  i>er!ional  injuries,  an  in- 
struction that,  in  estimating  the  damages,  the 
jury  may  consider  plaintiff's  physical  pain  and 
mental  anguish  suffered  in  the  past  and  which 
will  probably  be  suffered  in  the  future,  and 
any  disability,  partial  or  permanent,  in  plain- 
tiff's right  arm,  and  expenses  incurred  for  medi- 
cal attendance  and  nursing,  also  the  nervous 
shock  occasioned  by  the  injury,  was  erroneous  in 
allowing  for  pain  and  mental  anguish  and  also 
for  nervons  shock;  bat  the  jury  should  have 
been  instructed  to  allow  such  sum  as  would 
reasonably  compensate  her  for  physlcial  and 
mental  suffering  endured,  or  which  she  will 
probably  endure,  for  loss  of  time,  reasonable  ex- 
penses, and  for  the  permanent  impairment  of 
her  ability  to  earn  money,  that  may  have  l)een 
caused  by  the  negligence  of  defendants,  not  to 
exceed  the  amount  claimed  in  the  petition. 
6.  Appeal— Erboneous  Instructions  —  Ne- 
cessttt  of  request— kight  to  object. 

Where  an  instruction  given  on  the  measure 
of  damages  was  incorrect,  the  fact  that  defend- 
ant did  not  request  an  instruction  on  such  sub- 
ject did  not  deprive  it  of  the  right  to  object 
to  such  instruction  on  appeal. 

6.  Tbial— iNSTBUCTiONs— Duty  of  Coubt. 

Though  a  trial  judge  is  required  by  Civ. 
Code  Prac.  i  317,  subsec.  5,  only  to  give  in- 
structions when  asked  by  the  parties,  if  un- 
asked he  undertakes  to  do  so.  it  is  his  duty  to 
see  that  the  InstTuctions  given  are  correct 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  K  627-641.] 

7.  Same. 

Where  an  Instruction  Is  offered  by  either 
party  which  is  defective  in  form  or  sunstance, 
the  court  should  prepare  or  direct  the  prepara- 
tion of  a  proper  Instruction  on  the  point  cover- 
ed by  the  mstruction  requested. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent.  Dig,  Trial,  {  671.] 

8.  WiTNESSEft— Evidence  —  AninssiBrLiTT  — 
Rebuttal. 

Plaintiff,  after  being  injured  while  alight- 
ing from  a  street  car,  was  taken  to  the  store 
of  K.,  and  defendant,  in  an  action  for  her  in- 
juries, proved  by  certain  witnesses  that  they 
went  into  the  store  while  plaintiff  was  there, 
and  that  she  made  to  them  or  in  their  presence 
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certain  rtatementa  that  her  Injuries  were  caused 
by  her  own  negligence  in  stepping  from  a  mov- 
ing car.  Held,  that  evidence  of  K.  that  he  did 
not  hear  plaintiff  make  sach  statements,  but 
that  he  did  hear  her  say  she  was  attempting 
to  get  off  the  car  when  it  was  starting  again, 
was  admissible  in  rebuttal. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent  Dig.  Witnesses,  }  1276.J 

9.  Etiderce — CoNOLueioNS. 

In  an  action  for  injuries,  a  witness  was 
asked  if  he  heard  plaintiff  malse  certain  state- 
ments attributed  to  her  by  witnesses  for  de- 
fendant, in  a  certain  store.  He  answered  that 
be  did  not,  but  did  hear  her  say  she  was  at- 
tempting to  get  off  the  car  when  it  started 
again,  "that  would  indicate  that  the  car  had 
stopped."  Held,  that  the  part  of  the  answer 
quoted  was  objectionable  as  a  conclusion  of  the 
witness,  and  .was  not  responsive. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S  2150.J 

Appeal  from  drcult  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Ella  M.  Core  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

L.  J.  Crawford,  for  appellant  Tbos.  L. 
Mlchle  and  Greene  &  Van  Winkle,  for  ap- 
iwllee. 

SETTLE,  J.  Appellant  complains  of  a 
verdict  and  judgment  of  $7,500,  damages  re- 
covered against  it  in  the  court  below  by  ap- 
pellee for  injuries  to  her  person,  caused,  as 
alleged  In  the  petition,  by  the  negligence  of 
Its  employes  in  suddenly,  and  without  notice 
to  her,  starting  in  motion  an  electric  street 
car  from  which  she  was  at  the  time  in  the 
act  of  alighting;  the  car  having  first  been 
stopped  to  enable  her  and  other  passengers 
to  leave  It,  but  again  put  In  motion  before 
she  had  time  or  opportunity  to  do  so,  there- 
by making  her  fall  to  the  street  and  sustain, 
in  addition  to  other  wounds,  a  fracture  of 
the  bones  of  her  right  shoulder,  which  caused 
her  great  physical  and  mental  suffering,  crip- 
pled the  shoulder,  and  resulted  in  the  per- 
manent Impairment  of  its  use,  and  that  of 
the  arm.  The  answer  denied  the  affirmative 
matter  of  the  petition,  and  pleaded  contribu- 
tory negligence  on  the  part  of  appellee,  which 
was  controverted  by  reply.  A  reversal  of  the 
Judgment  is  asked  by  appellant  upon  the 
three  grounds  relied  on  in  the  circuit  court 
for  a  new  trial,  via.,  error  In  the  Instruo- 
tlons,  the  admission  of  Incompetent  evidence, 
and  that  the  amount  of  the  verdict  is  ex- 
cessive. 

According  to  the  evidence,  appellee  entered 
appellant's  car  near  her  home  in  a  suburb 
of  Newport,  to  go  to  Cincinnati,  and  her  in- 
juries were  received  In  the  latter  city,  on 
Fourth  street  near  Its  intersection  with  Wal- 
nut. It  further  appears  from  the  evidence 
that  the  regular  stopping  place  of  this  car 
for  receiving  and  letting  off  passengers  Is  on 
Walnut  street,  in  front  of  the  Mercantile  Li- 
brary building,  which  is  only  a  short  distance 


from  where  appellee  was  injured.  At  the 
place  of  the  Injury,  and  before  entering  Wal- 
nut street,  the  car  Is  always  changed  to  an- 
other track  which  requires  a  brief  stop  to 
open  the  switch  and  change  the  trolley. 
When  the  car  stops  at  the  switch  passengers 
frequently  get  off  there,  Instead  of  riding 
the  short  intervening  distance  to  the  regular 
stopping  place  of  the  car.  This  custom  of 
alighting  at  the  switch  was,  according  to 
the  evidence,  known  to  appellant's  employes 
in  charge  of  the  car.  When  the  car  upon 
which  appellee  was  a  passenger  stopped  on 
Fourth  street  to  change  the  switch  and 
trolley,  about  10  of  its  passengers.  Includ- 
ing appellee  and  her  husband,  alighted  from 
it;  appellee  being  among  the  last  to  do  so. 
According  to  her  testimony,  and  that  of  her 
witnesses,  when  she  reached  the  last  step  of 
the  platform  of  the  car,  and  was  In  the 
act  of  stepping  to  the  street,  It  was  sudden- 
ly started  by  the  motorman,  which  caused 
her  to  so  lose  her  equilibrium  that  she  could 
not  regain  it  after  reaching  the  street,  but 
fell  and  thereby  received  the  Injuries  to  her 
shoulder.  It  Is  conceded  by  appellant's  coun- 
sel that  appellee  fell  In  alighting  from  the 
car,  but  Instlsted  that  she  did  so  because 
she  got  off  at  a  point  where  passengers  were 
not  expected  or  allowed  to  alight,  and  when 
the  car  was  in  motion,  in  doing  which  she 
was  guilty  of  negligence,  which  was  the  sole 
cause  of  her  injuries.  This  contention  finds 
support  from  much  of  the  evidence  intro- 
duced by  appellant,  while  that  of  appellee 
supports  her  theory  of  how  they  were  re- 
ceived. But  all  the  witnesses  agreed  that 
the  car  did  stop,  and  was  accustomed  to  stop, 
at  the  place  where  she  was  hurt.  Indeed,  that 
it  was  compelled  to  do  so  for  the  opening 
of  the  switch  and  transfer  of  the  trolley  in 
changing  the  car  to  the  Walnut  street  track. 
As  to  whether  it  started  when  she  was  in 
the  act  of  alighting,  or  without  allowing 
time  for  appellee  to  get  off  in  safety,  and 
whether  it  was  the  usual  or  a  proper  place 
for  passengers  to  alight  from  the  car,  there 
was  a  contrariety  of  testimony;  but  these 
questions,  as  was  that  of  whether  appellee 
was  at  the  time  guilty  of  contributory  neg- 
ligence, went  to  the  Jury  under  proper  In- 
structions. As  there  was  conflicting  evidence 
on  practically  all  controverted  points,  ap- 
pellant's claim  that  the  verdict  is  contrary 
to  the  evidence  is  without  support  The 
fact  that  appellant  for  its  own  convenience, 
or  that  of  the  public,  had  established  a  regu- 
lar stopping  place  only  a  short  distance  away 
on  Walnut  street  where  persons  were  ex- 
pected to  get  on  and  off  its  cars,  did  not  ren- 
der incompetent  the  evidence  Introduced  by 
appellee  that  they  were  also  accustomed  to 
to  get  on  or  off  the  car  at  the  switch,  and 
that  such  a  custom  was  known  to,  and  al- 
lowed by,  appellant;  but  though  such  were 
not  the  custom,  if  appellant's  servants  in 
charge  of  the  car  saw  appellee  In  the  act  of 
alighting  therefrom  when  It  stopped  at  the 


Digitized  by 


Google 


664 


96  SOUTHWESTEUN  BEFOBTBB. 


(Ky. 


■witch,  It  waa  their  duty  to  see  tbat  the 

car  was  not  permitted  to  start  until  stie 
reacted  the  street  in  safety,  and  if  they  failed 
to  perform  such  duty,  and  thereby  caused 
appellee's  injuries,  this  was  negligence,  for 
which  appellant  is  responsible  in  damages. 
On  the  other  hand,  though  appellee,  upon 
the  stopping  of  the  car,  at  the  switch,  may 
have  left  her  seat  therein  intending  to  get 
off.  If,  when  she  reached  the  platform  or  steps 
for  that  purpose,  the  car  was  again  in  mo- 
tion, and  she  nevertheless  persisted  in  get- 
ting off  while  it  was  still  In  motion,  and  in 
tbat  way  was  injured,  the  Jury  would  bare 
been  authorized  to  find  that  her  injuries 
resulted  from  her  own  negligence,  unless 
the  peril  in .  which  she  placed  herself  by 
thus  attempting  to  alight  while  the  car  was 
in  motion  was  known  to  those  in  charge  of 
the  car,  and  they  might  have  stopped  It  in 
time  to  have  prevented  her  injuries. 

Seven  Instructions  were  given  by  the  trial 
Judge.  Objection  was  made  by  appellant  to 
all  of  them,  and  Its  counsel  yet  insists  that 
they  do  not  correctly  present  the  law  of  the 
case,  though  instruction  No.  6  is  the  only 
one  subjected  to  serious  criticism.  Our  ex- 
amination of  the  Instructions  leads  to  the 
conclusion  that  all,  save  No.  6,  are  free  from 
prejudicial  error.  While  the  phraseology  of 
several  of  the  others  might  be  improved,  they 
do  not,  as  contended,  predicate  appellee's 
right  to  recover  upon  a  state  of  case  at  var- 
iance with  the  Issues  formed  by  the  plead- 
ings, but  In  substance  and  meaning  conform 
to  both  the  Issues  and  proof.  Instruction  6, 
which  undertakes  to  deflne  the  measure  of 
damages,  is  clearly  erroneous.  It  la  as  fol- 
lows: "The  court  Instructs  the  Jury,  If  they 
find  for  the  plaintiff,  that.  In  estlmatng  the 
amount  of  her  damages,  they  may  take  Into 
consideration  her  physical  pain  and  mental 
anguish  which  she  has  suffered  in  the  past, 
and  which  she  will  probably  suffer  In  the  fu- 
ture, if  any  such  has  been  proved;  and  also 
her  disability,  whether  partial  or  permanent, 
to  use  her  right  arm,  if  any  such  has  been 
proved;  and  also  her  expense  incurred  in 
and  about  her  endeavor  to  be  cured  of  her 
injuries,  for  medical  attention  and  for  nurs- 
ing, not  to  exceed  the  amount  claimed  in 
her  petition  for  such  expenses,  that  la  to 
say,  the  sum  of  $1,000,  if  such  has  been 
proved;  also  the  nervous  and  physical  shock 
caused  the  plaintiff  by  her  injuries,  If  such 
has  been  proved — In  all  not  to  exceed  the 
sum  of  $2,000,  the  amount  claimed  In  her 
petition."  An  instruction  similar  to  this  one 
waa  condemned  by  this  court  in  the  follow- 
ing cases:  L.  &  N.  R.  R.  Co.  v.  Logsrton.  114 
Ky.  746,  71  S.  W.  905;  L  &  N.  R.  R.  Co.  v. 
Hall,  115  Ky.  670,  74  S.  W.  280;  Covington 
&  andnnati  R.  R.  Co.  v.  Nelson,  S9  S.  W. 
200,  28  Ky.  Law  Rep.  287;  Lexington  Ry.  Co. 
v.  Herring,  96  S.  W.  65a  29  Ky.  Law  Rep. 
704,  and  other  cases.  As  in  Covington  & 
Cincinnati  Railway  Co.  v.  Nelson,  supra,  in- 
struction 6  authorized  the  Jury  in  arriving  at 


a  verdict  to  allow  appellee  damagea  for  the 
nervous  and  physical  sliock,  caused  by  her 
Injuries,  in  addition  to  what  they  might  give 
for  physical  and  mental  auffering  and  per- 
manent  disability,   when    the   nervous   and 
physical  shock,  if  any,  moat  be  considered 
under  one  or  both  of  these  beads,  and  not  as 
an    independent   element   of    damage.     The 
instruction  as  to  the  measure  of  damagea 
should  have  told  the  Jury  that,  if  tbey  found 
for  appellee,  th^  should  allow  her  ancb  a 
sum  in  damages  as  they  might  believe  from 
the   evidence   would   reasonably   compensate 
her  for  the  physical  and  mental  aufferinga 
endured  by  her,  or  which  It  la  reasonably 
certain  she  will  endure,  for  loss  of  time,  if 
any,    the   reasonable   exx>ense,   if   any,    in- 
curred  in   effecting   her    cure,   and   for   the 
permanent  impairment,  if  any,  of  her  ability 
to  earn  mon^,  that  may  have  been  cauaed 
by  the  negligence,  if  any,  of  appellanf  a  em- 
ployes, as  predicated  in  the  Instructions;  but 
the  damages   altogether   should   not   exceed 
$20,000,  the  amount  claimed  In  the  petition. 
It  Is  argued  by  counsel  for  appellee  that,  as 
appellant's  counsel  did  not  ask  an  Instruction 
on  the  measure  of  damages,  it  cannot  com- 
plain of  the  one  given  on  tliat  question,  bow- 
ever  erroneous  this  court  may  find  it  to  be. 
We  think  this   contention  unsound.     While 
section  317,  subsec.  5,  Civ.  Code  Prac.,  only 
requires  a  trial  Judge  to  give  Instructions 
If  asked  by  the  parties,  it  has  been  held  by 
this  court  that  if,  unasked,  he  undertakes  to 
do  so,  it  is  bis  duty  to  see  that  the  instruc- 
tions  given   are   correct     Furthermore,    It 
has  also  been  held  that,  if  an  instruction  la 
offered  by  either  party  which  is  defective  in 
form  or  substance,  the  court  "should  pre- 
pare, or  direct  the  preparation  of,  a  proper 
instruction  on  this  pohit"    L,  &  N.  R.  B.  Ck>. 
V.  Harrod,  115  Ky.  877,  75  S.  W.  233;  Swope 
V.  Schafer,  4  S.  W.  300.  9  Ky.  Law  Rep.  160. 
This  court  baa  also  held  In  many  cases  tbat 
the  appellant  cannot  complain  upon  appeal 
of  the  failure  of  the  trial  court  to  give  an  In- 
struction which  waa  not  asked  by  blm   in 
tbat  court    C,  N.  O.  &  T.  P.  R.  R.  Co.  y. 
Curd,  60  S.  W.  297,  22  Ky.  Law  Rep.  1222; 
Owens   V.   Trotter,   1   Bibb,   159;   Newport 
Street  R.v.  Co.  v.  Johnson,  2  Ky.  Law  Rep. 
225;  L.  &  N.  R.  R.  Co.  T.  Bulllns,  15  Ky. 
Law  Rep.  752.    But  this  rule  does  not  apply 
to  an  erroneous  instruction,  given  on    tbe 
court's  own  motion  or  that  of  the  opposite 
I»arty,  over  the  objection  of  the  party  com- 
plaining of  same,  for  in  such  case  It  is  tbe 
duty  of  the  court  to  "prepare  or  direct  the 
preparation  of  a  proper  Instruction  on  the 
point,"  and,  if  this  be  not  done,  the  party 
prejudiced  by  the  instruction,  and  objecting 
to  same,  is  not  estopped  to  complain  thereof 
on  appeal,  because  he  failed  to  offer  in  the 
lower   court   an    instruction  on   the    same 
point    In  the  case  at  bar  appellant  is  not 
complaining  tbat  tbe  lower  court  failed  to 
Instruct  tbe  Jury  on  a  material  point,  bat 
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that  to  tbe  prejudice  of  its  substantial  rights 
It  gave  an  erroneous  Instruction  In  respect 
to  an  important  feature  of  the  case,  to  which 
appellant  at  the  time  objected  and  excepted. 
This  being  true,  It  had  the  right  on  the 
motion  for  a  new  trial,  and  may  In  this 
court,  complain  of  the  error  committed  by 
the  lower  court  in  giving  the  instruction,  al- 
though it  failed  to  offer  one  on  the  same 
point 

We  do  not  agree  with  counsel  for  appellee 
that  Louisville  Ry.  Co.  v.  Blum,  89  S.  W. 
186,  28  Ky.  Law  Kep.  253,  sustains  his  con- 
tention that  appellant,  by  reason  of  its 
failure  in  the  case  at  bar  to  offer  in  the 
court  below  an  instruction  as  to  the  measure 
of  damages,  is  now  estopped  to  object  to  the 
erroneous  one  given  on  that  point  by  the  low- 
er court  In  Louisville  Ry.  Co.  v.  Blum, 
there  was  a  trial  of  two  actions  at  the  same 
time,  both  growing  out  of  the  same  acci- 
dent; one  plaintiff  being  Blum  and  the 
other  Goodman.  A  recovery  was  sought  by 
each  plaintiff  for  personal  injuries,  without 
any  claim  for  impairment  of  ability  to  earn 
money,  and  damages  were  also  &ak.ed  for  in- 
jury to  the  clothing  of  each.  One  of  the 
grounds  urged  on  appeal  for  a  reversal  was 
that  the  lower  court  erred  in  instructing  the 
Jury  as  to  the  measure  of  damages;  there  be- 
ing two  Instructions  on  this  point  one  in  be- 
half of  each  plaintiff,  but  alike.  In  passing 
on  the  objection  to  these  instructions,  this 
court  said:  "While  in  some  sort  differing 
In  form  from  the  Instructions  usually  given 
in  such  cases,  we  think  these  instructions 
substantially  correct  They  confine  the  re- 
covery to  compensatory  damages.  •  •  •" 
Following  this  express  approval  of  the  In- 
Btmctlons,  the  opinion  proceeds  to  bold,  in 
substance,  that  If  they  were  Incorrect  the 
appellant  could  not  complain  In  this  court, 
as  it  had  not  offered  instructions  as  to  the 
meastire  of  damages  upon  the  trial  in  the 
lower  court  Obviously,  this  conclusion  was 
unnecessary  and  unwarranted,  in  view  of 
the  court's  previous  approval  of  the  in- 
struction, and,  moreover,  not  In  line  with 
its  construction  of  subsection  5,  i  317,  Civ. 
Code  Prac,  as  decided  in  many  other  cases. 

It  is  argued  that  the  lower  court  should 
have  excluded  the  testimony  of  the  witness 
Kelly  as  incompetent.  Kelly  is  _  a  florist, 
whose  store  is  near  the  place  where  appellee 
was  Injured.  It  appears  that  she  was  car- 
ried Into  Kelly's  store  immediately  after  the 
accident  and  while  there  made,  it  is  claim- 
ed, a  statement  as  to  the  manner  of  receiv- 
ing her  injuries.  Appellant  proved  by'  a 
policeman  and  one  other  witness  that  they 
went  Into  Kelly's  store  while  she  was  there, 
and  that  she  then  made  to  them,  or  in 
their  presence,  certain  statements  to  the 
effect  that  her  injuries  were  caused  by  her 
own  negligence  in  stepping  from  a  moving 
car.  After  the  alleged  statements  made  by 
appellee  In  Kelly's  store  had  been  brought 
out  by  appellant  Kelly  was  Introduced  by 


appellee  in  rebuttal,  and,  upon  being  asked 
if  he  heard  her  make  In  the  store  the  state- 
ments attributed  to  her  by  appellant's  wit- 
nesses, he  said  he  did  not  but  "did  hear 
her  say  she  was  attempting  to  get  off  the 
car  when  it  started  again — that  would  in- 
dicate that  the  car  had  stopped."  We  think 
the  last  part  of  the  answer  was  a  mere  con- 
clusion or  argument  of  the  witness,  and 
not  responsive  to  the  question.  For  these 
reasons  It  was  incompetent  but  no  reason 
exists  for  excluding  the  remainder  of  the 
answer.  While  it  was  perhaps  too  remote 
to  be  accepted  as  a  part  of  the  res  gestae,  and 
therefore  not  competent  as  original  evi- 
dence, in  view  of  the  testimony  of  appel- 
lant's witnesses  as  to  what  she  said  in  the 
store  about  the  accident  it  was  properly 
admitted,  as  it  taided  to  contradict  them. 

As  there  will  be  a  retrial  of  the  case,  we 
refrain  from  passing  on  the  question  of 
whether  the  amount  of  the  verdict  is  exces- 
sive. 

Because  of  the  error  of  the  lower  court 
in  giving  instruction  No.  6,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a 
new  trial,  and  other  proceedings  In  con- 
formity with  the  opinion. 


LEAKE  et  al.  v.  GOODE  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  27,  1806.) 

Pakent    and   Child— StrppoBT    of   Child— 
Pabent   also   Guabdiar  —  CuABOES   fob 

BOABD. 

A  guardian,  the  mother  of  her  ward,  may 
not  charge  for  the  board  of  the  ward,  whose, 
services  are  worth  as  much  as  her  support. 

[Ed.  Note.-^For  cases  in  point  see  vol.  37, 
Cent.  Dig.  Parent  and  Child,  {  52;  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  Si  HO.  122.] 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Action  by  Cora  Z.  Goode  and  others 
against  Lucy  H.  Leake  and  others.  From 
an  adverse  judgment,  defendants  appeal. 
Affirmed. 

J.  P.  Thompson  and  J.  W.  Alcorn,  for  ap- 
pellants. M.  C.  Saufley  and  Breckinridge  & 
Breckinridge,  for  appellees. 

NUNN,  J.    This  action  was  instituted  by 
appellee  to  surcharge  her  guardian's  settle- 
ments made  in  the  county  court    Lucy  H. 
Leake,   when  she  was  appointed   guardian 
for  her  children,  Cyprian  Rhodes  and  appel- 
lee Cora  Z.  Goode,  was  the  widow  of  Rhodes, 
deceased.    The  appellant  in  her  settlement 
charged   the   appellee,  and  was   allowed  a 
credit  for  board  for  the  years  1892  to  1900, 
inclusive;  the  whole  sum  amounting  to  over 
$500.    The  court  on  the  trial  sustained  ap- 
pellee's contention  in  part  and  surcharged 
the  settlement  to  the  extent  of  something 
over  $400.    The  appellee  Goode  Is  a  daugh- 
ter of  the  appellant  Leake.    The  preponder- 
ance of  the  evidence  shows  that  the  daughter 
was  a  very  bright  and  healthy  girl,  and  tliat 
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the  value  of  her  labor  was  worth  equally 
as  much  and  more  tban  her  support  In 
addition  to  this  there  are  no  peculiar  facts 
or  circumstances  in  the  record  to  show 
why  it  would  be  inequitable  for  the  mother, 
appellant  Lealce,  to  furnish  her  child  board 
without  charge. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


LEAKE  et  al.  v.  RHODES  et  al. 
(Court  of  Appeals  of  Eentuclcy.    Sept  27, 1906.) 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Action  by  Cyprian  Rhodes  and  others 
against  Lucy  H.  Leake  and  others.  From 
an  adverse  Judgment  defendants  appeal. 
Affirmed. 

J.  P.  Thompson  and  J.  W.  Alcorn,  for  ap- 
pellants. M.  C.  Saufley  and  Breckinridge  ft 
Breckinridge,  for  appellees. 

NUNN,  J.  This  case  and  that  of  Leake  v. 
Ooode,  96  S.  W.  565,  are  similar;  the  only 
difference  being  the  amounts  Involved  and 
the  appellees.  What  we  have  said  in  the 
opinion  in  that  case,  this  day  delivered, 
applies  to  this. 

For  the  reasons  therein  stated,  the  Judg- 
ment In  this  case  Is  affirmed. 


SMITH  et  al.  v.  GOWDY  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  S,  1906.) 

1.  JCDOMENT— BES    JTTDIOATA— MATTEBS   COH- 
OLTJDED. 

Plaintiff  sued  to  recover  certain  real  es- 
tate alleging  ownership  thereto  under  a  will, 
and  that  a  grantee  of  testator  in  a  deed  consti- 
tuting a  mortgage  claimed  an  interest  therein, 
and  asking  that  be  be  required  to  show  what 
claim  he  had.  The  grantee  answered  asserting 
ownership.  Proof  was  heard,  and  the  court 
dismissed  the  action.  Held,  that  the  judgment  of 
dismissal,  being  In  effect  a  decision  that  plaintiff 
was  not  entitled  to  recover,  was  a  bar  to  a  sub- 
sequent action  by  him  for  the  property,  until 
vacated  or  reversed. 

[Ed.  Note. — For  cases  in  point  see  voL  80, 
Cent  Dig.   Judgment,  S§   1031,   1032.] 

2.  Sahk— Collateral    Attack— Fbaud— Evi- 
dence— SUFnCIENCY. 

Evidence  examined,  and  held  not  to  show 
that  a  Judgment  set  up  in  bar  to  an  action  was 
procured  by  fraud. 

3.  Evidence— Secondabt  Etidkrck  —  Aqmis- 

SIBILITf. 

The  original  papers  in  a  Suit  In  the  cir- 
cuit court  were  lost  A  copy  of  the  transcript 
of  the  record  was  In  the  office  of  the  clerk  of 
the  court  of  appeals.  The  persons  who  made  the 
record  were  dead.  Held,  that  a  certified  copy 
of  the  record  in  the  clerk's  office  was  admissible 
in  evidence  under  Rev.  St.  c.  S-'i,  g  4,  making  a 
copy  of  any  record  properly  filed  in  the  clerk's 
office  of  any  court  competent  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  §§  583-5fe.] 

Appeal  from  Circuit  Court  Taylor  County. 

"To  be  officially  reported." 

Action  by  Newton  Smith  and  others  against 


O.  H.  Oowdy  and  others.    From  a  Judgmoit 
for  defendants,  plaintiffs  api>eaL    Affirmed. 

John  W.  Lewis,  W.  L.  Young,  and  Oreene  ft 
Van  Winkle,  for  appellants.  T.  L.  Edelen 
and  J.  T.  Moss,  for  appellee& 

NUNN,  J.  This  action  was  Instltated  In 
the  Taylor  circuit  court  on  the  26th  day  of 
February,  1904,  by  the  devisees  of  Truman 
Case,  against  O.  H.  Gowdy  and  others,  to 
recover  certain  real  estate,  to  wit  lots  13  and 
14,  situated  on  Main  street  in  the  city  of 
CampbellsvlUe,  Ky.  Truman  Case  became 
the  owner  of  this  property  in  the  year  1844, 
and  resided  on  it  until  the  house  was  de- 
stroyed by  fire  in  about  the  year  1853,  when 
he  moved  to  a  farm  about  two  miles  in  the 
country,  and  there  resided  until  his  death  In 
the  year  1865.  On  the  26th  day  of  July,  1864, 
he  made  bis  will,  which  is  as  follows: 

"In  the  name  of  God.  I,  Truman  Case,  of 
Taylor  county,  Kentucky,  do  hereby  make 
and  establish  the  following  disposition  of  my 
property  as  my  true  last  will  and  testament 

"(1)  It  Is  my  will  that  all  my  Just  debts 
be  paid. 

"(2)  My  daughter,  Permelia  Colvln,  being 
In  good  circumstances,  and  having  a  plenty 
of  property  to  secure  her  a  comfortable  liv- 
ing. It  is  my  will  that  she  shall  have  only  one 
dollar  of  my  estate,  and  I  here  will  that 
sum  to  her. 

"(3)  The  balance  of  my  property  and  ef- 
fects of  every  kind,  real,  ijersonal  and  mixed. 
I  give  to  my  beloved  wife.  Thankful  Case, 
during  her  natural  life,  ^d  at  her  death  the 
whole  of  It  to  go  to  and  belong  to  my  beloved 
daughter,  Fidelia  Smith,  wife  of  Newton 
Smith,  If  she  shall  survive  myself  and  my 
wife,  hut  if  she  shall  die  before  myself  or 
my  wife,  the  property  and  effects  willed  to 
her  I  give  to  my  son-in-law,  Newton  Smith, 
in  trust  for  and  for  the  use  and  benefit  of 
my  said  Fidelia's  children. 

"(4)  It  is  my  wish  that  after  my  death 
that  my  son-in-law,  Newton  Smith,  shall 
manage  and  control  the  property  herein  given 
to  my  wife,  including  the  farm  on  which  I 
now  live,  for  the  use  and  benefit  of  my  wife, 
but  this  Is  not  to  prevent  my  wife  from  en- 
joying the  said  property  as  she  may  desire 
during  her  life. 

"(5)  It  is  my  will  that  my  son-in-law, 
Newton  Smith,  act  as  my  executor  and  carry 
into  effect  the  provisions  of  this  will." 

The  appellants,  the  children  of  Fidelia 
Smith,  claim  the  lots  In  controversy  under 
and  by  virture  of  the  provisions  of  this  will. 
The  appellees  deny  that  appellants  own  any 
interest  in  the  lots,  and  claim  title  in  them- 
selves under  an  alleged  deed  from  Traman 
Case  to  his  son-in-law,  Robert  Colvln,  made 
in  1847,  and  a  deed  from  Colvln  to  his  son- 
in-law,  J.  M.  Wood,  dated  in  1880,  and  deeds 
from  the  latter  to  them  or  their  grantors.  It 
appears  that  the  alleged  deed  from  Case  to 
Colvln  Is  only  a  mortgage  to  secure  Colvin 


Digitized  by 


Google 


Ky.) 


SMITH  V.  GOWDY. 


667 


in  the  payment  of  several  notes,  amoontlng 
to  about  $1,700.  Appellees  also  rely  upon  tlie 
plea  of  the-statute  of  limitations,  alleging  ad- 
verse itossession  of  the  property  In  controversy 
in  themselves  and  those  under  whom  they 
claim,  for  the  period  of  IS'years,  and  also  for 
the  period  of  30  years,  and  more.  In  addition 
to  this  they  plead  a  former  Judgment,  dis- 
missing an  old  action  brought  by  the  same  ap- 
pellants for  the  same  property,  against  Robert 
Colvln  and  others  In  the  year  1874,  In  which 
the  Judgment  was  rendered  in  the  year  1878, 
as  res  adjudicata,  and  constituting  a  bar  to 
their  right  of  recovery  In  this  action.  Ap- 
pellants, by.  reply,  denied  the  title  of  ap- 
pellees, or  that  tiieir  right  to  recover  the 
property  was  barred  by  the  statute  of  lim- 
itations. They  alleged  that  appellants  and 
their  vendors  first  took  possession  of  the  lots 
in  the  year  1880,  and  have  only  held  them  ad- 
versely since  that  date,  and  at  the  time  the 
appellants  were  all  laboring  under  the  dls- 
abilitieB  of  marriage  and  infancy,  except  W. 
A.  Smith,  who  was  an  Imbecile,  and  conse- 
quently Incapable  of  transacting  any  business. 
They  denied  that  they  brought  the  action  re- 
ferred to.  In  1874,  or  that  they  prosecuted  the 
same,  and  alleged  that  it  was  brought  and 
prosecuted  without  their  knowledge  or  con- 
sent, and  charged  that  it  was  all  done  in  pur- 
suance of  collusion  between  Colvln,  J.  M. 
Wood,  and  the  three  attorneys  who  profes- 
sedly represented  them  (appellants)  in  that 
action.  The  Issues  were  completed,  proof  tak- 
en, and  the  case  tried,  which  resulted  in  a 
judgment  in  favor  of  appellees. 

The  appellant  should  have  succeeded  in 
this  action,  unless  the  appellees  sustained 
their  plea  of  the  statute  of  limitations,  or  the 
judgment  In  the  former  action  operates  as 
a  bar  to  this  suit.  Their  claim  of  title  by 
deed  of  conveyance,  falls  for  the  reason  that 
no  conveyance  was  shown  to  exist  from 
Truman  Case  to  Robert  Colvln.  We  will 
first  consider  the  question  with  reference  to 
whether  the  judgment  in  the  former  action 
Is  a  bar  to  the  right  of  appellants  to  maintain 
this  action.  In  their  petition  the  appellants 
alleged  ownership  of  the  lots  in  themselves, 
under  and  by  virtue  of  the  will  of  Truman 
Case,  and  that  Colvln  was  setting  up  a  claim 
to  the  lots,  or  some  interest  therein,  and 
asked  that  he  be  required  to  answer  and 
show  what  claim  or  interest  he  had.  If  any. 
They  also  alleged  that  the  lots  were  in- 
divisible, and  asked  a  sale  and  a  division 
of  the  proceeds.  Robert  Colvln  answered, 
and.  set  up  his  notes  and  mortgage  referred 
to,  and  alleged  in  substance  that  after  the 
houses,  which  were  situated  on  the  lots,  were 
destroyed  by  fire.  Case,  being  insolvent  and 
knowing  that  he  would  never  be  able  to  pay 
him  the  notes,  turned  over  to  him  the  two 
lots  In  satisfaction  of  the  notes,  and  there- 
upon he  took  possession  of  and  fenced  them 
up,  and  used  the  stables  situated  thereon 
from  that  time,  1853,  and  had  listed  them  for 
taxation  as   his  own,  and  paid  the  taxes 


thereon,  and  had  held  them  adversely,  and 
as  his  own,  to  the  time  of  filing  his  answer 
in  that  action,  and  plead  the  15-year  statute 
of  limitations  in  bar  of  that  action.  This 
was  denied  by  a  reply,  and  It  was  alleged  by 
appellants  that  Newton  Smith,  the  trustee 
named  in  Case's  will  and  who  was  a  party 
plaintiff  in  that  action,  as  in  this,  had  taken 
possession  of  the  lots  as  trustee  under  the 
will,  after  the  death  of  Case  in  18C5,  and 
managed  and  controlled  them  under,  and  as 
directed  by,  the  will.  That  case  was  first 
decided  in  favor  of  the  defendants  in  that 
action  (the  vendors  of  the  appellees  herein) 
in  the  year  1875;  the  case  was  appealed, 
and  this  court  reversed  the  Judgment  on  ac- 
count of  defect  In  the  pleadings.  Upon  re- 
turn of  the  mandate  the  case  was  prepared 
and  proof  by  both  parties  taken  In  support 
of  their  claims,  and,  upon  trial  in  Ck^ober, 
1878,  the  court  dismissed  the  action  dud  gave 
Colvln  a  Judgment  for  costs.  From  that 
Judgment  the  appellants  again  appealed,  which 
appeal  was  dismissed  by  written  order  of  ap- 
pellants, by  their  counsel.  In  June,  1880.  Ap- 
pellants seek  to  avoid  the  effect  of  that  judg- 
ment upon  the  following  grounds:  (1)  That 
the  case  was  not  tried  upon  its  merits.  (2) 
That  it  was  obtained  by  collusion  between 
Colvln  and  the  counsel  who  professed  to  rep- 
resent them  in  that  action,  in  which  they 
(appellants)  did  not  authorize  the  action  to  be 
brought,  nor  did  they  even  know  of,  or  hear 
that  such  an  action  even  existed,  until  1002. 
(3)  That  appellees  did  not  prove  that  such 
action  was  ever  instituted,  or  prosecuted  to 
Judgment  We  will  dispose  of  these  proposi- 
tions In  the  order  named. 

It  seems  to  us  that  the  case  must  have 
been  tried  on  its  merits.  The  appellants 
made  Colvln  a  defendant  and  required  him 
to  show  by  what  right  he  claimed  the  lots. 
He  answered  and  denied  appellants'  owner- 
ship, and  asserted  ownership  and  possession 
In  himself.  Proof  was  heard,  and  the  court 
adjudged  that  the  action  be  dismissed, 
which,  In  effect  decided  that  the  appellants 
were  not  entitled  to  recover  the  property. 
It  was  a  complete  bar  to  their  recovery  of 
the  property  until  vacated  by  the  coun 
rendering  It,  or  reversed  upon  appeal.  Cain 
Y.  Union  Central  Life  Insurance  Company, 
93  S.  W.  622,  29  Ky.  Law  Rep.  475.  The  ap- 
pellants established,  by  the  husbands  of  at 
least  two  of  the  daughters  of  Fidelia  Smith, 
that  they  had  never  heard  of  such  an  action 
until  1902,  and  that  their  wives  and  the  other 
appellants  were  also  ignorant  of  the  institu- 
tion and  pendency  of  that  action  until  that 
date.  They  also  proved  that  they  did  not 
authorize  coimsel  to  bring  or  prosecute  it, 
and  in  general  terms  stated  that  Colvln  and 
his  son-in-law.  Wood,  colluded  with  the  at- 
torneys, who  professed  to  represent  appel- 
lants, and  bad  them  bring  the  action  with 
the  view  and  purpose  of  allowing  Colvln  to 
win  the  suit  These  witnesses  did  not  state 
a  fact  or  circumstance  upon  which  to  base 
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such  a  charge;  they  merely  alleged  that 
they  colluded  for  such  a  purpose,  without 
stating  how  they  knew  it  It  is  remarkable 
that  they  waited  nearly  30  years  after  the 
collusion  to  make  the  charge,  and  then 
made  it  after  Colvln,  Wood,  and  the  coun- 
sel who  represented  appellants  In  that  ac- 
tion, had  all  died.  It  appears  from  the 
proof  that  the  counsel  referred  to  were  dur- 
ing the  pendency  of  that  action,  gentlemen, 
and  reputable  lawyers;  that  their  reputa- 
tions in  these  respects  were  excellent  It  la 
almost  Inconceivable  how  that  action  could 
have  been  brought  and  permitted  to  remain 
on  the  docket  for  over  four  years,  both 
parties  taking  depositions  of  many  witnesses 
from  time  to  time,  the  case  appealed  twice 
to  this  court  without  the  appellants  having 
heard  of  it  It  is  certain  that  Newton  Smith, 
who  was  a  plaintiff  In  that  action,  and  also 
in  this,  knew  of  Its  pendency,  for  he  gave  a 
deposition  In  their  behalf;  and  it  also  ap- 
pears that  Jonathan  L.  Brldgewater,  who  is 
the  husband  of  Annie  Smith,  knew  of  the 
pendency  thereof,  for  the  record  shows  that 
he  accepted  the  services  of  a  notice  to  take 
depositions  therein.  It  further  appears  that 
a  number  of  the  appellants,  during  the  pend- 
ency of  that  action,  resided  in  an  adjoining 
county;  the  balance  resided  In  Taylor  coun- 
ty, and  not  far  from  the  courthouse.  In 
view  of  all  these  facts  and  circumstances, 
we  are  of  the  opinion  that  appellants'  claim 
of  fraud  and  collusion  Is  not  sustained  by 
the  proof. 

The  third  proposition  of  appellants,  that 
appellees  did  not  prove  that  such  an  action 
was  ever  pending  in  the  Taylor  circuit  court, 
Is  based  upon  the  following  facts:  It  was 
proved  by  the  clerk  of  the  Taylor  circuit 
court  that  the  original  papers  of  the  suit  re- 
ferred to,  were  lost  and  could  not  be  found. 
Appellees  then  obtained  a  copy  of  the  trans- 
cript of  the  record  of  that  case,  which  was 
filed  by  appellants,  from  the  clerk  of  the 
Court  of  Appeals.  The  lower  court  rejected 
this  record  as  evidence,  because  It  was  a 
copy  of  a  copy.  In  this  we  are  of  opinion 
the  court  erred.  It  was  the  best  evidence 
obtainable;  the  parties  who  made  the  record 
were  all  dead;  and  therefore  oral  proof  of 
the  contents  of  the  record  could  not  be  made. 
The  only  copy  of  the  original  was  a  public 
record  In  the  clerk's  office  of  the  Court  of 
Appeals,  and  the  clerk  was  not  authorized 
to  permit  that  to  be  carried  to  Taylor  coun- 
ty and  made  a  part  of  the  record  there. 
Therefore,  the  only  means  possible  for  ap- 
pellees to  get  the  benefit  of  that  evidence 
was  to  obtain  a  copy  of  that  record,  which 
had  been  copied  under  the  direction  of  ap- 
pellants, and  filed  In  the  clerk's  office  of  the 
Court  of  Appeals.  This  court.  In  two  cases 
prior  to  the  Revised  Statutes,  held  that  a 
copy  of  a  paper  on  file  In  a  clerk's  office 
could  not  be  Introduced  In  lieu  of  the  origi- 
nal; that  it  was  necessary  for  the  clerk  hav- 
ing the  custody  of  the  original  to  be  called 
as   &   witness   and    produce  It  as  evidence^ 


The  Inconvenience  of  having  the  clerk  leave 
his  official  duties  and  go  to  a  distant  court 
for  the  purpose  of  proving  a  paper  on  file  in 
his  office,  in  our  opinion,  caused  the  General 
Assembly  to  enact  section  4,  chapter  35,  Re- 
vised Statutes,  which  is  in  this  language: 
"A  copy  of  any  record  or  paper,  properly 
filed  or  lodged  in  the  clerk's  office  of  any 
court  or' of  the  Secretary  of  State,  Treasurer, 
Register  or  Auditor,  or  the  surveyor  of  the 
county,  or  assessor's  books,  attested  by  the 
person  having  the  legal  custody  thereof,  shall, 
upon  proof  of  the  execution  of  the  original, 
be  admitted  as  evidence  in  lieu  thereof." 
The  clerk  of  the  Taylor  circuit  court  and 
others  showed  that  the  original  record  hi 
his  office  had  been  lost  and  that  be  made  dili- 
gent search  for  It;  and  thereupon  the  ap- 
pellees Introduced  the  next  best  evidence— 
a  certified  copy  from  the  clerk  of  this  court 
of  a  transcript  on  file  in  that  case.  This  Is 
not  contrary  to  the  rule  known  as  the 
"best  evidence  rule,"  which  has  been  re- 
peatedly enunciated  by  the  courts,  to  the  ef- 
fect that  the  highest  degree  of  proof  of 
which  the  case,  from  its  nature.  Is  suscep- 
tible, must  If  accessible,  be  produced.  Hav- 
ing arrived  at  this  conclusion,  it  is  not  nec- 
essary to  consider  the  question,  whether  the 
matter  presented  by  appellants.  In  avoidance 
of  the  plea  of  the  statute  of  limitations,  in- 
terposed by  appellees,  can  avail  them. 

For  the  reason  stated,  the  Judgment  Is 
affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  FOWLER. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  IJKKJ.) 

1.  Action— Single  Cause  of  Action— Ejec- 
tion OF  PASSENQEB—PI.BADINO  — AMEND- 
MENT. 

Tile  petition  alleged  that  plaintiff  pur- 
chased  a  ticket  entitling  her  to  ride  on  defend- 
ant's train;  that  after  taking  passage,  the  con- 
ductor, in  a  rude,  boisterous,  and  insulting  man- 
ner, dpDinnded  of  her  her  ticket;  that  she  was  so 
excited  that  she  could  not  find  it  and  told  him 
she  had  lost  it;  and  that  thereupon  he  refused 
to  permit  her  to  ride,  and  in  a  rude,  insulting, 
ana  rough  manner  ejected  her,  without  giving 
lier  a  reasonable  opportunity  to  search  for 
the  ticket.  The  amended  petition  alleged  that 
the  conductor  rudely  and  roughly  grablied  plain- 
tiff by  the  arm  and  jerlted  her  from  the  seat, 
and  rudely  and  roughly  ordered  her  from  the 
train,  and  refused  to  permit  her  to  ride  further, 
and,  though  others  offered  to  pay  her  fare,  eject- 
ed her.  Tlcld.  that  but  one  cause  of  action,  at- 
tempted to  be  set  up  in  the  petition,  and  merely 
more  fully  set  up  in  the  amendment  was  stat- 
ed ;  so  that  motions  to  strike  the  amendment, 
and  to  require  plaintiff  to  elect  between  causes 
of  action  for  ejectment  and  for  assault  and 
battery  were  properly  denied. 

2.  TBIAI^-PERESrPTOBT  iNSTnUCTIONS. 

Whore  there  is  any  evidence  in  support  of 
the  allegations  of  the  petition,  defendant  is  prop- 
erly denied  a  peremptory  instruction. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Trial,  {g  881-383.] 

3.  Cabriers— Ejection  of  Passer oeb— Right 

TO  RECOVEB— INSTBUCTIONB. 

Plaintiff's  right  to  recover  not  being  based 
on  her  ejection  from  defendant'*  train,  the  h&v 
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ing  lofit  her  ticket  and  money,  bat  on  undue 
force,  if  any,  of  tiie  conductor  in  ejecting  her, 
and  jfor  any  insult  or  indignity  offered  her  by 
him  in  ejecting  her,  an  instruction  that  if  the 
conductor  was  insulting  in  manner,  word,  or  tone 
towards  her,  or  rudely  or  roughly  grabbed  her, 
or  used  more  force  than  necessary  to  put  her 
off,  the  jury  should  find  for  her  damages  not 
exceeding_  the  amount  claimed  for  ejecting  her, 
is  confusing  and  misleading,  to  the  prejudice  of 
defendant ;  and  in  place  thereof  the  jury  should 
have  been  told  that,  under  the  proof,  defendant 
had  the  right  to  eject  her,  if  she  produced  no 
ticket,  or  tendered  no  fare,  and  that  she  could 
recover  nothing  for  being  so  ejected;  but  that 
her  right  of  recovery,  if  any,  was  based  on  some 
injury  to  her  by  the  conductor,'  or  because  of 
some  insult  or  indignity  to  her  by  him,  while 
he  was  expelling  her. 

4.  Tbtal—Instbuctions— Failure  to  Offeb. 

Though  an  instruction  defining  compen- 
satory damages  should  have  been  given,  omis- 
sion thereof  may  not  be  complained  of,  no  such 
instruction  having  been  offered. 

5.  Cabriehs— Ejection  of  Passenger— Dam- 
ages. 

Compensatory  damages  for  the  manner  of 
ejecting  a  passenger,  there  being  no  question  of 
the  right  to  eject,  'is  such  sum  as  will  compen- 
sate the  passenger  for  any  loss  of  time  and  for 
any  pain  and  suffering  by  reason  of  any  tindne 
and  unnecessary  force  used  by  the  conductor  in 
ejecting  her,  and  for  any  humiliation  and  morti- 
fication suffered  by  her  because  of  any  abusive 
or  insulting  language  used  by  him  towards  her 
while  ejecting  her. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  9. 
Cent  Dig.  Carriers,  $|  1483-1490.] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Action  by  Annie  Elizabeth  Fowler  against 
the  Louisville  &  Nashville  Railroad  Company. 
Judpment  for  plaintiff.  '  Defendant  appeals. 
Beversed  and  remanded. 

Benjamin  D.  Warfleld  and  John  S.  Kelley, 
for  appellant.  Nat  W.  Halstead,  Morgan 
Tewell,  and  F.  E.  Dougherty,  for  appellee. 


LASSING,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Nelson  circuit  court  rendered 
on  the  verdict  of  a  Jury,  October  30,  1905, 
against  appellant  for  $1,000.  The  petition 
alleges  that  the  plaintiff,  Annie  Elizabeth 
Fowler,  purchased  a  ticket  from'  appellant's 
agent  at  Bardstown,  Nelson  county,  Ky., 
which  ticket  entitled  her  to  passage  on  appel- 
lant's trains  to  Hunter's  Depot,  In  said  coun- 
ty ;  that  she  paid  the  price  charged  for 
said  ticket,  11  cents,  and  boarded  the  train ; 
that  shortly  after  taking  passage  on  said 
train  the  conductor  In  charge  of  the  train, 
in  a  rude  and  boisterous  and  Insulting  man- 
ner, demanded  of  plaintiff  her  ticket;  that 
plaintiff  was  at  the  time  so  excited  that  she 
could  not  find  her  ticket,  and  that  she  told 
the  conductor  she  had  lost  It;  that  there- 
upon he  refused  to  permit  her  to  ride  further, 
and  In  a  rude,  insulting,  and  rough  manner 
ejected  her  from  the  train,  without  giving 
her  a  reasonable  opportunity  to  search  for 
her  ticket,  to  her  damage  In  the  sum  of  $3,000. 
By  an  amended  i'>etition.  plaintiff  alleges 
that  the  conductor  rudely  and  roughly 
grabbed  her  by  the  arm,  and  Jerked  her  from 


the  seat,  and  rudely  and  roughly  ordered 
her  from  the  train,  and  refused  to  permit 
her  to  ride  further,  and,  although  other  per- 
sons offered  then  and  there  to  pay  her  fare 
for  her,  he  ejected  her  from  eald  train.  Ap- 
pellant moved  the  court  to  strike  the  amended 
petition  from  the  record,  to  require  plaintiff 
to  elect  whether  she  would  prosecute  her 
action  for  being  ejected  from  the  train,  or 
for  assault  and  battery,  and  to  make  her 
petition  more  specific.  All  of  these  motions 
were  overruled,  as  was  defendant's  demurrer 
to  the  petition  as  amended.  Defendant  an- 
swered denying  every  allegation  of  the  peti- 
tion as  amended,  and  pleading  affirmatively 
that  plaintiff  rode  upon  Its  car  without  pro- 
ducing a  ticket,  or  tendering  her  fare;  that 
at  the  time  and  place  specified  In  the  petition 
the  conductor  demanded  of  plaintiff  her 
ticket  or  payment  of  her  fare,  and  upon  her 
refusal  to  produce  her  ticket  or  pay  her  fare 
he  stopped  the  train,  and  helped  her  off. ' 
The  affirmative  allegations  of  the  answer 
were,  by  agreement,  contrpverted  of  record. 

On  the  trial  of  the  case  the  plaintiff  proved 
that  in  October,  1904,  she  bought  a  ticket, 
for  which  she  paid  11  cents,  entitling  her 
to  passage  on  defendant's  train  from  Bards- 
town to  Hunter's,  a  distance  of  about  5  miles, 
and  that  she  boarded  the  morning  train 
about  6  o'clock  In  the  morning  at  Bardstown ; 
that  shortly  thereafter  she  discovered  that 
she  had  lost  her  ticket  and  her  purse  con- 
taining 14  cents,  all  the  money  she  had  with 
her;  that  when  the  train  had  passed  Naza- 
reth Station  the  conductor  came  to  her  and 
demanded' her  ticket;  that  his  tone  of  voice 
was  harsh  and  his  manner  abrupt,  so  much 
so  that  she  became  excited  and  told  him 
that  she  had  lost  her  ticket,  and  had  no 
money;  that  she  was  going  to  Hunter's,  and 
that  she  would  borrow  the  necessary  money 
from  an  acquaintance  at  Hunter's  and  pay 
him,  but  that  he  told  her  she  must  either 
pay  or  get  off ;  that  she  being  unable  to  pay, 
he  stopped  the  train,  and  put  her  off.  That 
the  conductor  took  hold  of  her  arm  roughly, 
and  pulled  her  from  the  seat ;  that  she  walked 
to  the  door,  and  the  brakeman  helped  her  off 
the  car ;  that  she  was  so  worried  and  excited 
by  the  treatment  of  the  conductor,  and  so 
humiliated  at  being  eject«^l  from  the  train, 
that  she  was  sick  for  some  time,  and  could 
not  sleep  for  three  or  four  days.  Several 
other  witnesses  testify  that  the  conductor,  In 
taking  hold  of  the  plaintiff,- seemed  rough  in 
his  treatment  of  her,  and  that  his  talk  was 
abrupt.  A  gentleman  passenger  testified  that 
when  the  conductor  was  about  to  put  the 
plaintiff  off  the  car  he  offered  to  pay  her  fare, 
but  neither  the  plaintiff  nor  the  conductor 
acted  like  they  heard  him.  A  lady  passenger,  . 
about  the  time  plaintiff  was  put  off  the  car — 
Just  before  or  Just  after — told  the  conductor 
that  she  would  pay  the  fare,  but  the  con- 
dcctor  said  she  was  "already  off."  One  wit- 
ness testified  that  the  conductor  said  to 
the  plaintiff  he  would  put  her  off  and  let 
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her  bnnt  her  pocketbcxA.  The  pocketbook 
and  ticket  were  afterwards  found  in  tbe  seat 
occupied  by  plaintiff.  The  conductor  denied 
that  he  was  rough  or  rude  In  his  treatment 
of  plaintiff;  said  that  he  took  hold  of  her 
arm  gently,  for  the  purpose  of  assisting  her 
up  out  of  the  seat;  that  he  did  not  Jerk  her 
or  pull  her,  ^nd  that  be  only  spoke  In  a 
moderate  tone  of  voice  to  her;  and  his  testi- 
mony is  corroborated  by  the  brakeman  and 
one  gentleman  passenger. 

At  the  conclusion  of  the  testimony  the  de- 
fendant moved  for  a  peremptory  Instruction, 
which  motion  was  overruled,  and  the  court 
gave  the  following  instructions  to  the  Jury: 
"(1)  Although  you  may  believe  from  the  evi- 
dence that  defendant's  conductor  demanded 
plaintiff's  ticket,  and  that  when  said  demand 
was  made  plaintiff  failed  or  refused  to  pro- 
duce her  ticket  or  pay  her  fare;  yet  if  you 
further  believe  from  the  evidence  that  said 
conductor  was  Insulting  In  manner,  words,  or 
tone  towards  her,  or  that  be  rudely  and 
roughly  grabbed  her  by  the  arm  while  she 
was  sitting  In  her  seat,  or  used  more  force 
than  was  necessary  to  put  her  from  the 
train  (If  any  force  was  necessary  for  that 
purpose),  you  should  find  for  the  plaintiff 
damages  In  any  stun  not  exceeding  $3,000,  the 
amount  sued  for.  (2)  If  the  Jury  believe 
from  the  evidence  that  the  defendant's  con- 
ductor demanded  of  plaintiff  her  ticket,  and 
that  on  said  demand  being  made  the  plaintiff 
failed,  or  refused,  to  produce  her  ticket  or 
pay  her  fare,  then  said  conductor  bad  the 
right  to  eject  her  from  the  train,  using  no 
nK>re  force  than  was  necessary  to -eject  her 
from  the  train ;  and  unless  you  believe  from 
the  evidence  be  used  more  force  than  was 
necessary  to  eject  ber  from  the  train,  or 
that  be  was  rude.  Insulting,  rough  or  bois- 
terous in  manner  towards  ber,  you  should 
And  for  defendant  (3)  If  you  l>elieve  from 
the  evidence  that  defendant's  conductor  in 
charge  of  its  train  was  Insulting  In  his  man- 
ner, words,  or  tone  towards  plaintiff,  or  that 
he  rudely  and  roughly  grabbed  ber  by  the 
arm,  while  she  was  sitting  in  her  seat,  then 
you  may,  in  addition  to  compensatory  dam- 
ages, award  her  punitive  damages  In  any  sum 
you  may  deem  proper,  not  exceeding  In  all 
more  than  $3,000.  (4)  Nine  or  more  Jurors 
concurring  may  render  a  verdict,  but  If  a  ver- 
dict Is  rendered  by  any  less  number  than  the 
entire  Jury,  all  concurring  in  the  verdict 
must  sign  the. verdict." 

The  defendant  objected  to  the  giving  of 
each  of  these  Instructions,  and  offered  certain 
other  instructions,  which  were  refused  by 
the  court.  The  Jury  returned  a  verdict  of 
$1,000  for  plaintiff.  Judgment  was  entered, 
dnd  this  appeal  is  prosecuted  from  that 
Judgment 

Many  errors  are  complained  of  in  the  mo- 
tion and  grounds  for  a  new  trial  and  in 
the  bill  of  evidence.  The  court  properly 
overruled  defendant's  motion  to  strike  from 
tb»  record  the  amended  petition,  for  in  It 


plaintiff  merely  set  out  more  fully  ber  cause 
of  action  attempted  to  be  set  up  in  her  peti- 
tion ;  and  as  the  petition  as  amended  set  up 
but  one  cause  of  action,  the  several  motions 
by  defendant  to  require  plaintiff  to  elect 
which  cause  of  action  she  would  prosecute, 
and  to  make  her  petition  more  specific  In 
naming  persons  who  offered  to  pay  her  fare, 
should  have  been  overruled.  The  facts  set 
out  In  the  petition  as  amended  constituted  a 
cause  of  action,  and  the  demurrer  should 
have  been  overruled,  as  It  was.  Where  there 
is  any  evidence  In  support  of  the  allegations 
of  the  petition,  a  peremptory  Instruction  will 
not  be  given.  In  this  case  there  was  evi- 
dence to  support  the  allegations  of  the  peti- 
tion, and  the  defendant  was  not  entitled  to 
a  peremptory  instruction. 

The  first  instruction  given  by  the  court 
was  confusing  and  misleading.  In  this  In- 
struction, if  the  Jury  should  find  that  the 
conductor  was  insulting  in  manner,  word,  or 
tone  toward  plaintiff,  or  rudely  or  roughly 
grabbed  plaintiff  by  the  arm,  or  used  more 
force  than  was  necessary  to  put  her  off  the 
train,  then  they  should  find  for  plaintiff 
damages  in  any  sum  ^ot  exceeding  $3,000  for 
ejecting  plaintiff  from  the  train.  This  is  er- 
ror highly  prejudicial  to  the  rights  of  the  de- 
fendant company.  Plaintiff's  right  to  recov- 
er is  based,  not  upon  her  being  ejected  from 
the  train  of  defendant  but  for  the  tmdne 
force,  if  any,  used  by  defendant's  conductor 
while  ejecting  her,  and  for  any  Insult  or  In- 
dignity offered  her  by  the  conductor  while 
ejecting  ber.  The  Jury  should  have  been 
told  that,  under  the  proof,  defendant  had 
the  right  to  eject  plaintiff  from  Its  train,  if 
she  produced  no  ticket,  or  tendered  no  fare, 
and  that  in  no  event  could  she  recover  any- 
thing for  being  so  ejected ;  but  that  her  right 
of  recovery,  if  any,  was  based  upon  some  in- 
jury received  by  her  at  tbe  hands  of  the  con- 
ductor while  he  was  expelling  her  from  the 
train,  or  because  of  some  insult  or  indignity 
offered  ber  by  the  conductor  while  being  ex- 
pelled from  the  train. 

Appellant  urges  with  much  earnestness 
that  it  was  entitled  to  an  Instruction  defining 
compensatory  damages.  We  are  of  opinion 
that  such  an  instruction  should  have  been 
given ;  but  as  appellant  offered  no  such  in- 
struction, it  cannot  now,  be  complained  of 
that  it  was  not  given.  Compensatory  dam- 
ages In  this  case  Is  such  sum  as  wUI  com- 
pensate plaintiff  for  the  loss  of  time,  if  any, 
and  for  the  pain  and  suffering  she  endured, 
if  any,  by  reason  of  undue  and  unnecessary 
force,  if  any,  used  by  the  conductor  in  eject- 
ing her  from  the  train;  or  the  bumillatlon 
and  mortification.  If  any,  which  she  suffered 
because  of  the  use  of  abusive  or  insulting 
language  toward  ber  by  the  conductor  while 
ejecting  her  from  the  train. 

We  are  further  of  opinion  that  tbe  dam- 
ages awarded  in  this  case  are  excessive,  due, 
perhaps,  to  the  fact  that  tbe  Jury  was  not 
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proi)erIy  Instructed  as  to  plaintiff's  right  Of 
recovery. 

For  tbe  reasons  given,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


8FI0EB  et  «L  r.  HOLBROOK. 
(Conrt  of  Appeals  of  Kentucky.    Oct  6,  IGOft) 

1.  Insane  Pebson— Deed— Removal  or  Disa- 
BrLiTT— Ratification.  ^ 

Tbe  deed  of  a  lunatic  is  binding  on  him,  if 
not  disaffirmed  when  hia  disability  is  removed. 

lEA.  2{ote. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Insane  Persons,  0  100-105.] 

2.  Deeds  — Action  to  Set  Aside  —  Mentai, 
Incapacity— Evidence. 

Id  a  suit  by  the  heirs  of  a  decedent  to  set 
aside  a  deed  executed  by  her  on  the  ground  of 
lack  of  mental  capacity,  evidence  held  to  sustain 
a  finding-that  decedent  was  of  sound  mind. 

Appeal  from  Olrcoit  Court,  Owen  County. 

"Not  to  be  ofiBdally  reported." 

Snit  by  Bettle  Splcer  and  others  against 
Jesse  Holbrook.  From  a  decree  In  favor  of 
defendant,  complainants  appeal.    Affirmed. 

H.  K.  Bourne,  J.  R.  Fears,  and  W.  S.  Pry- 
or,  for  appellants.  H.  G.  Botts  and  Strother 
&  Gaont,  for  appellee. 

HOBSON.  C.  3.  About  the  year  1868  Mrs. 
F.  A.  Qulsenberry  purchased  of  D.  S.  Adams 
a  tract  of  land  In  Owen  county  for  $1,630. 
She  then  paid  Adams  $1,000  on  the  price  and 
executed  her  note  for  tbe  remainder;  he  ex- 
ecuting her  a  title  bond.  In  the  year  1873 
she  assigned  the  title  bond  to  J.  A.  Holbrook, 
and  Adams  executed  a  deed  to  Holbrook  for 
tbe  land;  Holbrook  at  the  same  time  execut- 
ing to  Mrs.  Qulsenberry  a  writing  by  which 
he  agreed  to  convey  the  land  to  her  upon  the 
payment  of  $1,100.  In  January,  1883,  she 
and  her  husband  executed  to  Holbrook  a 
quitclaim  deed  to  the  land.  The  considera- 
tion of  this  deed  Is  recited  to  be  $1,530.  On 
tbe  next  day  she  bought  another  piece  of 
land  near  by  for  $400  or  $500,  on  which  she 
paid  $300.  This  tract  she  held  until  ber 
death.  Her  husband  died  about  the  year 
1887,  and  she  died  in  1892.  This  action  was 
filed  by  her  heirs  at  law  on  May  24,  1897, 
In  which  they  charged  that  Mrs.  Qulsenberry 
was  of  unsound  mind  in  1873  when  she  made 
tbe  assignment  of  the  title  bond,  and  in  1883 
when  she  executed  the  deed,  and  that  she 
continued  to  be  of  unsound  mind  from  that 
time  until  ber  death.  They  prayed  the  can- 
cellation of  the  deeds  and  the  recovery  of 
the  land.  Tbe  defendant  relied  upon  limita- 
tion. The  circuit  court  overruled  the  demur- 
rer to  the  plea  of  limitation,  and  the  plain- 
tiffs appealed  to  this  court  The  Judgment 
was  reversed.  See  Splcer  v.  Holbrook,  66  S. 
W.  180,  23  Ky.  Law  Rep.  1812.  Upon  the  re- 
turn of  the  case  to  the  circuit  court  It  was 
tried  out  iqion  the  issue  of  fact  as  to  the  in- 


capacity of  F.  A.  Qulsenberry,  and,  the  circuit 
court  having  decided  In  favor  of  the  defend- 
ant, the  plaintiffs  appeaL 

It  was  held,  when  the  case  was  here  be- 
fore, that  tbe  transaction  had  In  1873,  by 
which  the  property  was  conveyed  to  Hol- 
brook and  be  gave  to  Mrs.  Qulsenberry  a 
writing  agreeing  to  reconvey  it  to  ber  upon 
the  payment  of  $1,100,  was  in  effect  a  mort- 
gage of  the  land  by  her  to  him  for  $1,100. 
'What  is  said  in  that  opinion  as  to  the  effect 
of  tbe  deed  made  in  1883  Is  based  upon  the 
facts  as  there  presented  to  the  court;  it  be- 
ing there  alleged  that  Mrs.  Qulsenberry  was 
of  unsound  mind  when  that  deed  was  made 
and  continued  so  until  her  death.  The  lan- 
guage used  In  the  opinion  about  the  deed's 
being  void  without  a  subsequent  ratification, 
either  actual  or  constructive,  is  based  upon 
the  allegation,  which  then  stood  admitted 
upon  the  demurrer,  that  Mrs.  Holbrook  con- 
tinued Insane  until  ber  death.  The  general 
rule  Is  that  the  deed  of  a  lunatic  is  like  tbe 
deed  of  an  Infant,  and  is  binding  on  him  if 
not  disaffirmed  when  his  disability  Is  re- 
moved. Logan  V.  Vanarsdall.  86  S.  W.  981, 
27  Ky.  Law  Rep.  822;  Smith's  Committee 
V.  Forsythe,  90  S.  W.  1075,  28  Ky.  Law  Rep. 
1034.  .  A  grantor  cannot,  after  10  years  from 
bis  arrival  at  age,  maintain  an  action  to  set 
aside  a  deed  executed  by  him  while  an  infant. 
Hoffert  V.  Miller,  86  Ky.  672,  6  S.  W.  447. 
If  a  deed  is  executed  by  a  lunatic,  and  he, 
with  knowledge  of  tbe  transaction,  does  not 
disaffirm  It  after  big  disability  is  removed, 
upon  principle,  it  would  seem  that  the  same 
rule  should  be  applied  to  him  where  more 
than  10  years  is  allowed  to  elapse  after 
tbe  cause  of  action  accrued. 

In  tbe  case  at  bar  the  proof  shows  that 
Mrs.  Qulsenberry  had  occasional  spells,  es- 
pecially In  hot  weather,  when  she  was  In- 
sane; but  when  these  spells  had  passed  away 
she  was  a  woman  of  ordinary  capacity.  She 
attended  to  her  household  duties.  She  rear- 
ed a  large  family.  Her  husband  was  not 
thrifty,  and  she  seems  to  have  been  tbe  main- 
stay of  the  family.  It  Is  not  questioned  that 
she  was  sane  when  she  bought  the  other  tract 
on  the  day  after  she  conveyed  this  tract 
to  Holbrook.  Her  husband  was  present;  also 
ber  son,  28  years  old,  who  lived  with  her, 
and  a  married  daughter.  The  son  was  the 
youngest  child.  Her  husband  and  all  her 
family  evidently  knew  well  of  the  transac- 
tion and  understood  all  about  it,  and  yet 
no  complaint  was  made  about  It,  and  no  ef- 
fort made  to  set  It  aside,  for  something  like 
14  years,  and  long  after  tbe  death  of  both 
her  husband  and  herself.  It  Is  our  rule 
not  to  disturb  the  Judgment  of  tbe  chancellor 
on  the  facts,  where  the  evidence  is  conflict- 
ing and  the  mind  is  left  in  doubt  as  to  tbe 
truth.  The  circumstances  here  all  sustain 
the  chancellor's  conclusion. 

Judgment  afilrmed. 
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BELL  et  aL  ▼.  LOUISVILLE  WATER  CO. 

et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1906.) 

1.  WATEnS  AND  WAITEB  CoUBSES  —  ACQUISI- 
TION OF  Right  of  Wat  fob  Water  Com- 
pany—Contract. 

A  water  company  desired  to  lay  a  main 
through  the  lands  of  others.  A  contract  binding 
the  company  to  grade  the  atrip  sought,  as  a 
public  highway,  was  signed  by  a  majority  of 
the  owners,  two  of  whom  made  deeds  of  the 
strip,  reciting  that  they  were  made  in  considera- 
tion of  the  contract.  The  others  who  signed  the 
contract  made  deeda  in  consideration  of  $1  and 
of  the  advantage  to  be  derived  from  the  laying 
of  the  main.  The  company  recorded  the  con- 
tract and  the  deeds,  and  opened  the  strip  as  a 
public  way  for  a  part  of  the  distance.  Held, 
that  the  contract  was  binding  on  the  company, 
and  required  it,  on  acquiring  the  land  through 
which  the  way  was  not  opened,  to  open  it. 

2.  EQumr— Laches. 

A  water  company  received  conveyances  to 
a  strip  of  land  in  consideration  of  its  opening 
a  way  over  it.  Part  of  the  way  was  opened. 
Several  years  thereafter  the  grantors,  on  learn- 
ing that  the  company  was  preparing  to  con- 
struct a  permanent  strncture  at  a  place  where 
the  way  was  not  opened  brought  suit  against 
the  company.  Held,  that  the  right  of  the  gran- 
tors was  not  barred  by  laches. 

fEd.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity.  U  191,  19l] 

3.  Babements—Obstbuction— Relief. 

A  water  company  receiving  conveyances  to 
a  strip  of  land  for  a  water  main,  in  considera- 
tion of  it  opening  the  strip  as  a  way,  erected 
on  the  way  a  permanent  structure  obstructing 
travel  thereon.  Held,  in  a  suit  by  the  grantors, 
that  equity  would  not  require  the  removal  of 
the  structure,  but  would  require  the  com- 
pany to  pay  to  the  grantors  the  difference  in  the 
value  of  the  property  with  the  way  closed,  and 
the  value  of  the  property  if  the  way  was  opened. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. Chancery  Branch,  First  DlTlsion. 

"Not  to  be  ofBcially  reported." 

Action  by  James  E.  Bell  and  others  against 
the  Louisville  Water  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Reversed  and  remanded. 

Chas.  H.  Shield  and  Beiij.  F.  Washer,  for 
appellants.    Burnett  &  Burnett,  for  appellees. 

IIOBSON,  C.  J.  In  the  year  1801  the  Lou- 
isville Water  Company  proposed  to  lay  a  48- 
lucli  main  from  Its  reservoir  east  of  the  city, 
to  the  city,  and  It  was  proposed  that  for  this 
purpose  a  strip  of  land  60  feet  wide  should 
be  opened  as  a  public  way.  Several  routes 
were  canvassed.  Finally,  on  March  18,  1892, 
the  route  having  been  selected,  an  agreement 
in  writing  was  drawn  up  to  be  signed  by  the 
property  owners  along  the  route,  whereby.  In 
consideration  of  $1,  and  the  advantages  to  be 
derived  from  the  pipe  line  and  the  opening  of 
the  public  way,  the  owners  of  the  land  agreed 
to  convey  the  60-foot  strip  tlirough  their  prop- 
erty, to  the  water  company.  This  agreement, 
after  reciting  for  what  purpose  the  strip  60 
feet  wide  Is  to  be  conveyed,  concludes  with 
these  words,  the  water  company  being  the 
party  of  the  first  part:  "The  party  of  the 
first  part  agrees  and  binds  itself  to  Inclose 
the  said  space  on  either  side  with  a  plain 


board  fence,  wltb  anch  gates  as  may  be  nec- 
essary for  Ingress  and  egress  to  and  from 
the  property  as  now  owned,  to  grade  this 
strip  of  land  as  a  public  road  to  a  width 
of  30  feet,  or  for  the  entire  width  as  said 
first  party  may  elect,  and  also  erect  sacb 
bridges  and  culverts  along  said  strip  of  land 
as  may  be  necessary  for  a  public  road,  and 
for  accommodating  the  natural  drainage  of 
the  water  courses  which  said  strip  of  land 
crosses,  as  the  same  now  exist,  and  to  final- 
ly throw  open  to  the  public  as  a  highway 
said  strip  of  land;  always  provided,  bow- 
ever,  that  the  water  company's  business  of 
occupying,  laying,  maintaining,  repairing,  and 
operating  its  lines  of  pipe  on  the  strip  of  land 
for  supplying  the  city  and  citizens  of  Louis- 
ville with  water,  and  also  the  cItUsens  along 
the  strip  of  land,  shall  have  precedence  of 
any  and  all  other  rights  on  said  strip  of  land, 
and  that  no  right,  grant  or  franchise  for 
any  railroad,  railway,  or  street  cars  to  be 
operated  by  electricity,  steam,  or  animal  pow- 
er shall  be  exercised,  except  by  and  with  the 
formal  consent  of  the  LouiSTiile  Water  Com- 
pany." 

Six  of  the  18  property  holders  refused  to 
sign  the  contract.  Of  those  that  signed  the 
contract,  two  made  deeds  to  the  water  com- 
pany, reciting  that  they  were  made  in  con- 
sideration of  the  terms  and  stipulations  of 
the  contract  The  other  10  who  signed  the 
contract,  and  1  who  had  not  signed  it  and  1 
property  owner  who  was  not  referred  to  In 
it  made  deeds  to  the  company  for  the  right 
of  way  in  consideration  of  $1  in  hand  paid, 
and  of  the  advantages  to  be  derived  from  the 
laying  of  the  water  pipe.  While  these  deeds 
do  not  refer  to  the  contract,  we  think  It  rea- 
sonably clear  from  the  language  of  the  deeds, 
the  circumstances  attending  their  execution, 
and  the  subsequent  conduct  of  the  parties, 
that  they  were  made  pursuant  to  the  con- 
tract of  March  I8th,  and  for  the  purpose  of 
carrying  It  into  effect  Four  persons  who 
refused  to  sign  the  contract  were  paid  for 
the  right  of  way,  by  the  water  company, 
sums  aggregating  about  $6,000,  and  executed 
deeds  to  It  conveying  with  warranty,  the 
00-foot  strip  through  their  property.  The 
other  owner,  O.  W.  C.  Rowland,  who  owned  a 
25-acre  tract  next  to  the  land  of  the  water 
company,  executed  a  deed  to  it  for  the  right 
of  way  through  his  land  for  the  same  con- 
sideration of  $1,  and  the  advantages  to  be 
obtained  from  the  laying  of  the  water  mala 
as  the  other  deeds  above  referred  to.  But 
this  deed  in  addition  stipulated  that  the 
strip  was  not  to  be  opened  through  his  laud 
as  a  public  way  until  the  grantor  so  demand- 
ed. All  the  deeds  were  accepted  by  the  water 
company,  and  were  put  to  record  by  it  The 
contract  of  March  18th  was  recorded  too 
about  the  same  time.  The  water  company 
paid  S.  S.  Meddis,  who  secured  the  deeds  for 
the  right  of  way,  $300.  It  then  went  on  and 
laid  its  main  upon  the  strip,  graded  It  and 
complied  in  all  respects  with  the  ccmtract. 
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Tbe  road  was  opened  as  a  public  way  from 
Its  western  terminus  within  tbe  city  of  Louls- 
Tllle  out  to  tbe  Roland  land,  and  has  since 
been  bo  used  by  tbe  public  wltbout  Interrup- 
tion; but,  In  accordance  witb  tbe  terms  of 
tbe  Boland  deed.  It  was  not  opened  tbrongb 
his  place,  and  was,  tberefore,  not  opened 
tbrougb  the  land  of  tbe  water  company  out 
to  tbe  Shelbyville  pike  as  provided  in  tbe  con- 
tract of  Marcb  18tb.  Wben  tbe  road  reached 
the  land  of  Roland,  it  there  crossed  another 
macadamized  way  known  as  "Stiltz's  Lane," 
and  the  travel  over  It  could  go  upon  tbis  way 
to  tbe  SbelbyTllle  pike.  The  part  of  the 
way  which  was  not  opened  was  something 
oyer  a  quarter  of  a  mile  long.  Roland  died  in 
1894  without  ever  having  requested  that  tbe 
way  should  be  opened  over  bis  land,  al- 
though be  bad  required  the  fences  to  be 
built  through,  and  trees  to  be  planted.  After 
his  death  in  1897,  the  water  company  bought 
this  25-acre  tract,  and  so  it  now  owns  all  the 
land  east  of  Stiltz's  Lane  through  which  the 
way  runs.  After  this  it  began  building  a 
Btandpipe  and  coagulant  bouse  on  the  ground 
over  which  the  proposed  way  would  run 
near  the  end  at  the  Shelbyville  pike,  and  the 
property  owners  along  the  line  brought  this 
mlt  to  enjoin  tbe  erection  of  these  structures 
In  tbe  right  of  way,  and  to  enforce  the  open- 
ing of  tbe  way  pursuant  to  tbe  contract. 
Smith  Crabb  and  Harriet  Swing,  who  owned 
a  tract  of  land  adjoining  that  of  tbe  water 
company,  conveyed  a  corner  of  their  land 
to  It  for  the  purposes  of  the  way. 

In  the  contract  between  them  and  the  water 
company  there  is  this  stipulation:  "It  is 
fnrtber  mutually  agreed  that  the  first  party 
will  open  through  this  tract  of  land  conveyed 
to  It  by  the  second  party,  .and  through  its 
own  Williams  tract  of  land,  an  avenue  00 
feet  In  width,  and  extend  the  same  to  the 
avenue  opened  through  Mr.  Rowland's  land. 
Tbe  alignment  thereof  is  to  be  an  extension 
of  tbe  alignment  of  tbe  road  in  front  of 
Crescent  Hill  reservoir,  and  .that  line  num- 
bered 2  of  tract  No.  1  and  line  No.  8  of  tract 
No.  2  shall  constitute  a  right  line,  and  be 
parallel  with  the  center  line  of  tbe  aforesaid 
extension  and  SO  feet  eastwardly  therefrom, 
and  thereby  secure  to  tbe  second  parties  a 
frontage  upon  tbe  avenue  thus  opened  equal 
to  tbe  length  of  line  No.  2  of  tract  No.  1, 
and  line  No.  8  of  tract  No.  2,  a  map  of  which 
is  attached  hereto,  and  made  part  of  this 
deed."  It  is  insisted  for  tbe  water  company 
tbat  tbe  contract  of  March  18tb,  not  having 
been  signed  by  all  tbe  landowners,  was 
abandoned.  We  cannot  concur  in  this  con- 
clusion. This  contract  is  not  only  expressly 
referred  to  and  made  tbe  consideration  of 
tbe  deeds  from  two  of  the  landowners,  but 
is  plainly  tbe  foundation  of  tbe  deeds  from 
tbe  other  10  landowners  who  conveyed  their 
property  to  the  water  company  for  no  other 
conalderation,  so  far  as  tbe  record  shows, 
tbnn  that  expressed  in  this  instrument  If 
there  could  be  any  doubt  about  this,  tbe 


subsequent  conduct  of  the  parties  seta  It  at 
rest,  for  tbe  public  way  was,  in  fact,  opened 
from  tbe  city  out  to  Stiltz's  Lane,  and  no 
part  of  it  was  left  not  opened,  except  that 
through  tbe  land  of  D.  W.  C.  Rowland  and 
the  water  company.  It  Is  perfectly  apparent 
that  it  was  contemplated  by  the  parties  that 
the  strip  throughout  should  be  conveyed  for 
one  purpose,  and  it  cannot  be  supposed  tbat 
the  contract  of  March  18th  was  In  force  west 
of  Stiltz's  Lane,  and  not  east  of  it  The 
water  company  had  the  contract  of  March 
18th  recorded  with  Its  deeds,  and  it  could 
not  accept  deeds  based  upon  this  contract 
without  assuming  the  burdens  secured  by  it 
The  only  reasonable  conclusion  from  all  tbe 
facts  is  tbat  Roland  died  before  be  got  ready 
for  the  way  to  be  opened  through  bis  prop- 
erty, as  there  was  not  sufficient  demand  In 
the  market  for  lots  at  that  time.  But  tbe 
company,  having  become  the  owner  of  tbe 
Roland  property,  cannot  now  rely  on  tbe 
fact  that  Roland  did  not  request  the  opening 
of  the  way.  As  It  now  owns  the  property, 
it  should  have  carried  out  its  contract  and 
opened  tbe  way  through  its  property. 

So  far  as  the  question  of  diligence  is  con- 
cerned, the  plaintiffs  have  acted  with  all 
the  diligence  the  law  requires.  As  soon  as 
th€(y  learned  that  the  water  company  was 
proposing  to  put  a  permanent  obstruction  in 
tbe  way,  so  that  it  could  never  be  opened, 
they  promptly  brought  the  action.  It  Is  true 
that  the  evidence  does  not  show  that  the  pro- 
posed way  from  Stiltz's  Lane  to  the  Shelby- 
ville pike  has  ever  been  accepted  by  the  city. 
While  there  Is  evidence  that  the  way  has 
been  open  and  used  since  Roland's  death, 
there  is  mucb  contrary  evidence,  and,  on 
this  question  of  fact,  we  are  not  inclined  to 
disturb  tbe  chancellor's  conclusion.  Mere 
use  of  'a  way  will  not  amount  to  a  dedication, 
and  there  has  not  been  such  a  use  of  tbe 
way  perhaps  that  the  dedication  should  be 
presimied.  But  there  Is  no  question  that  the 
water  company  agreed  to  open  this  way,  and 
the  proof  for  tbe  plaintiffs  is  tbat  it  is  a 
valuable  right  to  them,  as  It  enables  tbe  trav- 
el to  avoid  tbe  Shelbyville  turnpike,  along 
which  nms  both  the  tracks  of  tbe  Louisville 
&  Nashville  Railroad,  and  a  line  of  electric 
cars.  The  water  company,  having  contracted 
with  the  plaintiffs  to  open  this  way  over  its 
ground,  had  no  right  to  build  upon  the  ground  . 
its  Btandpipe  and  coagulent  house,  thus  per- 
manently destroying  It,  so  that  the  way  can 
never  be  opened.  But  while  tbis  is  so,  the 
water  company  Is  supplying  the  city  of  Louis- 
ville with  water.  It  Is  performing  an  Import- 
ant public  service,  and  tbe  chancellor  will 
not  grant  the  remedy  of  specific  performance 
against  it  by  requiring  these  structures  to 
be  removed,  when  tbe  proper  discbarge  of 
the  duties,  which  the  water  company  owes 
tbe  public,  requires  that  the  structures  should 
stand.  While  this  Is  true,  equity  will  not 
leave  the  plaintiffs  without  remedy,  and, 
though  It  will  not  require  the  structures  to 
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be  removed,  It  will  require  the  water  com- 
pany to  do  justice  to  the  property  owners 
by  paying  tbem  such  damages  as  they  have 
sustained  by  Its  breach  of  Its  contract.  Ordi- 
narily, under  the  facts  shown,  the  chancellor 
would  decree  specific  performance,  and  would 
by  lujunctlon  require  the  structures  to  be 
removed.  But  In  the  case  at  band,  the  health 
of  a  great  city,  and  Its  well  being,  must 
not  be  sacrificed ;  and,  as  the  public  service 
requires  the  structures  to  stand,  equity  will 
not  require  their  removal,  but  it  will  lay  hold 
upon  the  conscience  of  the  water  company 
and  compel  it  to  do  Justice  to  the  plaintiffs. 
The  distinguishing  feature  of  equity  Juris- 
diction is  the  elasticity  of  its  remedies.  The 
chancellor  has  a  broad  discretion  in  granting 
specific  performance,  and  be  will  modify  the 
remedy  in  each  case  as  the  needs  of  Justice 
and  equity  require.  In  the  case  at  bar,  the 
measure  of  recovery  to  the  property  holder 
is  the  difference  In  the  value  of  his  property 
with  the  way  closed  from  Stlltz's  Lane  to  the 
SheibyvlUe  pike,  and  the  value  of  his  prop- 
erty. If  the  way  was  open  from  Stlltz's 
Lane  to  the  Shelbyrllle  pike,  as  provided  In 
the  contract.  L.  &  N.  R.  R.  Co.  v.  Smith,  117 
Ky.  364,  78  S.  W.  160. 

The  substance  of  the  contract  is  that. the 
way  shall  have  an  outlet  on  the  SheibyvlUe 
pike  opposite  or  near  the  reservoir  entrance. 
If  the  way  were  opened  out  to  the  Shelby- 
ville  pike,  though  not  directly  opposite  the 
entrance  to  the  reservoir,  yet  so  near  by  as 
tp  amount  to  practically  the  same  thing, 
nominal  damages  should  be  awarded  all  the 
property  owners  except  Crabb.  Upon  the  re- 
turn of  the  case  to  the  circuit  court,  the  plain- 
tiffs will  be  allowed  to  amend  their  petition, 
and  if  either  party  so  desires,  the  case  will 
be  transferred  to  the  common-law  doqket  for 
a  Jury  trial  on  the  question  of  damages. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


HEMINGRAY  v.  HEMINGRAY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  9,  1906.) 

Partition  —  Attobnet's  Fees— Liability  op 

Parties. 

Where  certain  joint  owners  of  realty,  suing 
for  partition,  obtained  a  judgment  before  the 
title  papers  were  filed,  which  did  not  include 
all  the  property,  and  the  other  owners,  having 
selected  another  attorney  to  represent  them, 
had  tlie  judgment  set  aside  and  procured  another 
free  from  error,  the  owners  instituting  the  suit 
were  not  entitled  to  have  the  fee  of  their  at- 
torney paid  out  of  the  proceeds  of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partition,  {  447.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  offlcially  reported." 

Action  by  Robert  Hemingray  against 
Ralph  C.  Hemingray  and  others.  From  an 
order  refusing  to  allow  plaintiff's  counsel 
fees,  he  appeals.    AfiJrmed. 

James  P.  Tarvin,  B.  A.  Frazer,  and  Thos. 
H.  Towers,  for  appellant    Ernst,  Cussatt  & 


McDougal  and  Green  &  VanWlnkle,  for  ap- 
pellees. 

HOBSON,  C.  J.  Appellants  Instituted  this 
action  to  have  certain  real  property  sold 
and  a  division  of  the  proceeds,  making  the 
other  Joint  owners  defendants  to  the  action. 
Appellants  owned  two-flfteenths  of  the  prop- 
erty; the  defendants  owned  thirteen-flf- 
teenths.  No  answer  having  been  filed  for 
the  defendants  a  judgment  was  entered  for 
the  sale  of  the  property  as  prayed  In  the  pe- 
tition. A  week  later  this  Judgment  was  set 
aside.  The  defendants  by  their  attorney 
filed  answer.  The  case  was  resubmitted,  the 
property  sold,  and  the  sale  confirmed.  With 
their  answer  the  defendants  filed  the  title 
papers  which  had  not  theretofore  been  flieo 
in  the  action.  They  also  brought  In  two  lots 
which  bad  been  omitted  from  the  petition. 
After  the  sale  was  confirmed,  the  plaintiffs 
moved  the  court  to  allow  them  a  counsel  fee 
of  $500,  to  be  paid  out  of  the  entire  fund. 
To  this  the  defendants  objected  as  they  had 
been  represented  by  attorneys  of  their  own 
employment.  The  circuit  court  refused  to 
make  the  allowance,  and  the  plaintiffs  ap- 
peah  ' 

The  attorneys  each  filed  affidavit  as  to  the 
cause  for  setting  aside  the  judgment  which 
was  first  entered,  but,  as  there  was  only  one 
witness  on  a  side,  we  do  not  deem  It  proper 
to  disturb  the  chancellor's  conclusion  on  the 
facts.  The  case  in  substance  c<»nes  to  this: 
The  owners  of  two-flfteenths  of  the  property 
brought  a  suit  by  their  attorney  to  have  the 
property  sold  and  the  jproceeds  divided. 
Judgment  was  entered  in  the  case  which 
did  not  Include  all  the  property  and  the  title 
papers  had  not  been  filed.  The  owners  of 
thirteen-fifteenths  of  the  property,  not  desir- 
ing to  employ  the  attorney  whom  the  plain- 
tiff had  selected,  employed  another  to  repre- 
sent them  In  the  action.  He  did  represent 
them.  Finding  that  the  judgment  was  er- 
roneous, he  had  It  set  aside  and  procured  a 
judgment  to  be  entered  that  was  free  from 
error.  The  owners  of  thirteen-fifteenths  of 
the  property  had  a  right  to  select  their  own 
attorney  to  look  after  their  interests  and  see 
that  a  sale  of  the  property  was  ordered  which 
was  free  from  error  and  *ould  not  Involve 
them  In  any  litigation.  They  were  Interested 
In  having  the  property  so  ordered  sold  that 
prospective  buyers  would  have  no  doubt  of 
the  title  and  so  would  feel  free  to  bid.  To 
this  end  tUey  had  the  right  to  employ  coun- 
sel of  their  own  choice,  and  when  they  are 
liable  to  their  own  attorney  for*hls  fee  they 
should  not  be  required  to  contribute  to  the 
payment  of  the  fee  of  an  attorney  whom 
they  did  not  employ  and  may  have  been  an- 
wllling  to  employ.  In  such  a  case  a  litigant 
Is  not  placed  In  the  dilemma  of  having  to 
trust  his  interests  to  an  attorney  selected  by 
another  or  bear  the  burden  of  paying  two  at- 
torneys. One  of  the  parties  secures  no  ad- 
vantage over  the  others  by  being  ahead  of 
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tbem  In  Instituting  the  proceeding.  It  1b  not 
a  question  of  diligence  In  suing.  When  the 
defendant  has  employed  counsel  of  his  own 
to  represent  him  in  the  action,  as  he  has  a 
right  to  do,  and  is  represented  by  such  coun- 
sel, he  should  not  be  made  to  contribute  any- 
thing to  pay  the  fee  of  the  attorney  of  the 
party  who  brings  the  suit  In  Thlrlwell  t. 
Campbell,  74  Ky.  168,  this  court  held  that, 
under  the  statute,  the  party  who  was  first 
to  commence  an  action  was  not  entitled  to 
have  his  counsel  fees  paid  out  of  the  com- 
mon fund  when  he  was  the  only  one  who  de- 
sired the  services  of  the  attorney  he  employ- 
ed and  the  other  parties  were  in  fact  repre- 
sented by  attorneys  of  their  own  choosing. 
"The  statute  is  only  Intended  to  apply  to 
that  class  of  cases  where  the  parties  have  a 
common  Interest  and  a  part,  without  objec- 
tion from  the  others,  prosecute  suits  for  their 
joint  benefit,  and  only  to  such  parties  as  are 
not  represented  in  the  case  by  attorneys  se- 
lected by  themselves.  One  jointly  interested 
cannot  he  compelled  to  pay  for  counsel  em- 
ployed by  others  when  he  has  himself  em- 
ployed counsel  to  represent  his  Interest" 
Bailey  v,  Barclay,  60  S.  W.  877,  22  Ky.  Law 
Rep.  1246;  Frlstoe  v.  GUlen,  80  S.  W.  826, 
26  Ky.  Law  Rep.  161. 
Judgment  affirmed. 


PARKER  V.  DRAKESBORO  COAL,  COKE 

&  MINING  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1906.) 

1.  Mabtkb  and  Sebvant— Injubies  to  Serv- 
ant —  AssuuPTioN  OF  Risk  —  Prouibb  to 
Remedy  Defect. 

If  a  master's  promise  to  remedy  a  defect 
la  not  fulfilled  in  such  time  as  would  ordinarily 
and  reasonably  be  required  to  remedy  it,  the 
servant  by  remaining  in  the  employment,  as- 
sumes the  risk. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.   Master  and   Servant,  H  683,  638- 
640.] 
2l  Same— Action— Pleading — Petition. 

In  an  action  for  injuries  to  a  servant,  a  pe- 
tition aileKine  a  promise  to  remedy  the  defect 
complained  of,  but  failing  to  state  that  a  reason- 
able time  to  make  the  repairs  had  not  elapsed, 
was  demurrable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  {  847.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  offlclally  reported." 

Action  by  Ed  J.  Parker  against  the 
Drakesboro  Coal,  Coke  &  Mining  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

B.  X.  Thomas,  Jr.,  and  Greene  &  Van 
Winkle,  for  appellant  Gordon,  Gordon  tc 
Cox,  for  appellee. 

SBTTLB,  J.  This  is  an  appeal  from  a 
Jadgment  of  the  Muhlenberg  circuit  court 


sustaining  a  general  demurrer  to  appellant's 
petition  and  dismissing  bis  action. 

The  action  was  one  to  recover  damages  for 
personal  Injuries  sustained  by  appellant  in 
appellee's  mine  in  handling  coal  cars  or 
trucks  near  the  bottom  of  the  shaft  The  al- 
leged cause  of  bis  injuries  was  the  defective 
and  unsafe  condition  of  appellee's  track, 
ties,  and  switches,  and  accumulation  of  conl  - 
thereat  in  the  mine,  and  the  latter's  negli- 
gence in  permitting  them  to  remain  in  such 
condition.  These  facts  were  specifically  al- 
leged in  the  petition  with  the  further  aver- 
ment: "Plaintifi'  says  that  the  condition  of 
said  track  and  switch  and  cross-ties,  and  the 
accumulation  of  said  coal  at  said  point  as 
aforesaid,  wei;e  well  known  to  the  defendant, 
and  that  defendant,  prior  to  said  Injury,  bad, 
by  its  agents  and  servants  whose  business 
it  was  to  look  after  said  track  and  coal, 
promised  plaintiff  to  relay  said  track  and  re- 
move sold  coal,  and  plaintiff  relied  upon 
said  promise  and  continued  to  work,  and 
was  injured  while  at  work  relying  upon 
said  promise  as  aforesaid."  It  will  be  ob- 
served that  there  is  no  averment  here  as  to 
the  time  of  the  promise  to  repair;  whether 
it  was  made  within  a  reasonable  time — ^that 
is  whether  the  Injuries  of  appellant  were  re- 
ceived within  or  beyond  such  time  as  was 
reasonably  sufllcient  for  the  making  of  the 
promised  repairs  by  appellee — is  not  stated. 
A  pleading  is  to  be  construed  most  strongly 
against  the  pleader.  If  the  promise  to  make 
the  repairs  was  not  complied  with  In  ■  a 
reasonable  time — that  is,  such  time  as  would 
ordinarily  and  reasonably  be  required  to 
make  the  repairs — appellant  had  no  right  to 
rely  upon  it  and  ought  to  have  quit  work, 
and  falling  to  do  so  will  be  presumed  to  have 
assumed  the  risk  of  continuing  in  appellee's 
employ  under  such  circumstances.  The 
omitted  averment  Is  a  fact  essential  to  the 
right  of  recovery.  It  would  not  as  contend- 
ed by  counsel  for  appellant  be  a  mere  con- 
clusion If  pleaded,  nor  is  It  a  matter  .of 
defense  to  be  set  up  afllrmatively  by  answer. 
It  cannot  be  told  from  the  petition  in  this 
case  whether  the  promise  to  repair  was  one 
upon  which  appellant  had  a  right  to  rely. 
It  might  have  been  made  a  year,  or  other 
reasonable  time,  before  the  happening  of  the 
accident  to  appellant  The  fact  that  by  in- 
tendment and  without  objection  from  the  de- 
fendant the  petition  might  be  sufficient  to 
support  a  Judgment  if  obtained,  does  not 
relieve  the  petition  of  the  defect  arising  from 
the  failure  to  state  the  necessary  fact 
where  the  defect  Is  exposed,  as  in  this  case, 
by  demurrer. 

We  are  of  opinion  that  the  demurrer  was 
properly  sutained,  and,  as  the  appellant  re- 
fused to  amend,  it  necessarily  followed  that 
the  action  had  to  be  dismissed  at  his  cost 

Judgment  affirmed. 
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DAtJGHERTT  et  aL  t.  BAZELIi. 
(Court  of  Appeals  of  Kentucky.  Oct  9,  1906.) 
Taxation— AssEssoBS— Liability  on  Bonds. 
Ky.  St.  1903,  t  4056,  makes  it  the  duty  of 
a  taxpayer  to  list  nia  property  with  the  aases- 
Bor.  By  section  4064,  the  taxpayer  who  fails 
so  to  do,  is  required  to  list  his  property  before 
the  county  dork,  and,  by  section  ^)53,  the  as- 
sessor in  valuing  property  may  have  recourse 
to  sources  of  information  other  than  the  tax- 
payer's statement,  including  the  testimony  of 
witnesses.  Held,  that  where  a  taxpayer  failed 
to  give  in  a  list  of  his  property  for  assessment, 
and  the  same  was  valued  by  the  assessor,  he,  in 
the  absence  of  any  corruption  or  malice,  was 
not  liable,  on  his  official  bond,  for  the  taxpayer's 
costs  in  having  the  assessment  corrected,  how- 
ever erroneous  the  assessor's  valuation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §{  540,  543.] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  offlclally  reported." 

Action  by  J.  B.  Bazell  against  F.  M.  Daugh- 
erty  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.  Reversed 
and  remanded,  for  proceedings  consistent 
with  the  opinion. 

J.  S.  Cllne,  N.  J.  Auxler,  and  J.  M.  York, 
for  appellants.  Van  Over  &  Butler,  for  ap- 
pellee. 

O'REAR,  J.  Appellee,  a  taxpayer  of  Pike 
county,  sued  appellant,  Daugherty,  assessot 
of  Pike  county,  on  his  official  bond  for  dam- 
ages because  the  assessor  erroneously  and, 
it  Is  said,  negligently  assessed  appellee  for 
taxes  with  about  $70,000  more  of  property 
than  be  owned,  whereby  appellee  was  put  to 
loss  and  costs,  to  have  the  assessment  correct- 
ed. In  the  court  having  Jurisdiction  of  the 
matter.  The  question  presented  for  decision 
on  this  appeal  is  the  sufficiency  of  the  pe- 
tition, which  stakes  the  plaintiff's  (appel- 
lee's) case  on  the  negligence  of  the  county  as- 
sessor in  the  matter.  The  petition  admltb 
that  the  taxpayer  did  not  himself  list  his 
own  property  for  taxation.  Nor  does  It  dis- 
close what  evidence  the  assessor  had  before 
him  concerning  the  quantity  and  value  of 
the  plaintiff's  property.  The  petition  only 
shows  that  the  property  assessed  was  sawed 
lumber,  which  It  avers  was  worth  not  ex- 
ceeding $6,000,  but  that  the  assessor  negli- 
gently failed  to  make  diligent  and  proper 
Inquiry  thereof,  whereby  he  failed  to  get  the 
truth,  and  erroneously  and  wrongfully  over- 
valued plaintiff's  property,  as  stated.  The 
petition  does  not  show  why  the  taxpayer 
failed  to  himself  give  In  the  list  of  his  prop- 
erty for  assessment.  While  the  statute 
makes  It  the  duty  of  the  county  assessor  to 
call  upon  each  taxpayer  in  the  county  in  per- 
son, or  by  deputy,  and  to  obtain  from  him  a 
correct  list  and  valuation  of  all  his  taxable 
property.  It  is  equally  the  duty  of  the  tax- 
payer to  list  his  property  with  the  assessor 
(section  4056,  Ky.  St  1903),  and.  If  by  any 
reason  this  Is  not  done,  he  Is  required  by 
statute  to  go  before  the  county  court  clerk 


I  and  list  bis  property.    Section  4064,  E^y.  St 
1903.    Nor  is  the   assessor  confined  to  the 
statements  of  the  taxpayer.    He  may  have 
recourse  to  other  sources  of  Information,  in- 
cluding the  testimony  of  witnesses  (section 
4053,  Ky.  St  1903)  in  ascertaining  the  value 
of  the  taxpayer's  property.    In  this  he  ex- 
ercises his  Judgment  as  well  as  his  discretion 
as  to  what  evidence  he  will  call  for  and  con- 
sider.   The  act  Of  valuation  partakes  of  a 
Judicial  quality.    If  the  assessor  could  be 
held  personally  liable  for  every  error  of  Judg- 
ment in  valuing  property,  which  the  statute 
requires  him  to  value,  not  alone  from  the 
taxpayer's  oath,  but  from  bla  own  Informa> 
tion  and  any  other  evidence  which  may  be  ad- 
duced, his  position  would  be  a  most  hazard- 
ous one.    The  fear  of  such  accountability 
would  tend  to  make  him  place  the  lowest  val- 
uation on  the  property,  as  In  that  way  only 
could  he  surely  escape  the  dlsplea^re  of  the 
exacting  taxpayer.    On  the  other   band,  if 
the  taxpayer  bad  the  right  to  hold  the  as- 
sessor legally  liable  for  an  erroneous  Judg- 
ment In  valuing  the  property  too  high,  the 
people,  the  state  and  county,  could  upon  the 
same  principle  bold  him   liable  If  be  erro- 
neously valued  It  too  low.    The  mala   In- 
gredient of  the  quality  of  Judgment  is  Inde- 
pendence.   One  called  upon  to  exericse  his 
Judgment  as  a  public  official,   when  acting 
honestly,  should  feel  Immune  from  personal 
responsibility.    Else  bis  act  would   not  be 
Judgment,   but   In   some   degree   self-serving 
and  to  that  extent  likely  to  be  biased.     Hence 
it    is   universally   held   that   for   erroneous 
Judgment  no  public  official  shall  be  called  fi> 
account  in  a  law  suit,  so  long  as  he  acta 
honestly.    Sound  public  policy  dictates   tht 
course  as  the  one  most  likely  to  secure  fear- 
less and  efficient  Judgment,  where  the  exer- 
cise of  Judgment  and  discretion  are  Tested 
This  Is  deemed  to  more  than  compensate, 
and  we  have  no  donbt  It  does,  for  the  In- 
cidental  loss  and   inconvenience   sometimes 
suffered  by  those  whose  Interests  are  prej- 
udiced by  an  erroneous  exercise  of  the  judg- 
ment   Indeed,  any  other  rule  would  be  Im- 
possible of  execution.    For,  after  all,  every 
disputed  proposition  must  be  settled  by  the 
exercise  of  somebody's  Judgment    And  the 
one  passing  on  It  last  'might  also  be  In  error. 
So  where  would  be  the  ultimate  appeal  for 
a  settlement  of  the  matter?    The  only  lim- 
itation set  on  the  rule  is  that  the  officer  shall 
not  act  from  an  improper  or  corrupt  motive. 
There  is  no  charge  In  the  petition   in  this 
case  that  the   assessor   acted   corruptly    or 
maliciously.    Bis   act  was,    for   aught    that 
appears,  within  bis  Jurisdiction,  and,  bow- 
ever  erroneous,  is  not  the  subject  of  a  de- 
mand at  law  against  him  for  the  consequen- 
ces   to    the    complainant    f^^    demurrer 
should  have  been  sustained  to  the  petition 
as  amended. 

Judgment  reversed,   and  cause  remanded 
for  proceedings  not  Inconslstoit  berewltlu 
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DUFF  V.  BAIIiET  et  aL 
(Court  of  Appeals  of  Eentacky.    Oct  11,  1906.) 
1.  Tboveb  A.ND  OoNVKBsioR— Acts  Corsiitdt- 

IRe    GONVEBSIOIt. 

A  lease  to  explore  for  oil  and  gaa  by  drilUnc 
a  well  stipulated  that  the  lessee  mixht  abandon 
the  lease  and  remove  the  buildings  and  machin- 
ery placed  on  the  premises.  The  lessee  erected 
a  bnilding  and  placed  machinery  on  the  premises, 
but  did  not  drill  a  well.  After  a  year  the  lessor 
cut  up  the  woodwork  of  the  building  into  stove 
wood,  and  sold  the  machinery,  ffeld,  that. 
though  the  lessee  was  a  trespasser  with  his  prop- 
erty, the  lessor  was  guilty  of  conversion  thereof. 
[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Ckjnversion,  {{  21-25.J 

i,  AFPRAI^-OBJSCmORS  MOT  Ma.DK  IS   lAWXB 

OoTJirr— Adi(ISSIbii.ity  of  Evidenck. 

An  objection  to  the  competency  of  evidence, 
made  for  the  first  time  in  the  appellate  court, 
is  unavailing. 

&  Set-Off  and  ConNTEBOi:.An{S  Abisino  Out 

or  Same  Tbans action. 

In  an  action  by  the  lessee  in  a  lease  tu 
explore  for  oil  and  gas  by  drilling  a  well  for  the 
conversion  of  a  building  and  machinery  placed 
on  the  premises,  the  lessor  cannot  set  up  as  a 
counterclaim  damages  sustained  because  of  the 
failure  of  the  lessee  to  comply  with  the  terms 
of  the  lease,  the  claim  for  damages  not  growing 
out  of,  nor  being  connected  with,  the  cause  of 
action  sued  on. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  43, 
OenL  Dig.  Set-Off  and  Counterclaim,  gg  48-{;i.1 

4.  Minks  and  Minkxau— On,  and  Oas  Ljeabe 

— BBKACH— ALLKOATIONB— SUTFICIENCT. 

A  lessor  in  a  lease  to  explore  for  oil  and  gas 
by  drilling  a  well  cannot  recover  damages  for 
the  lessee^  failure  to  drill  a  well,  without  show- 
ing that  there  was  oil  and  gas  in  the  territory 
to  be  developed. 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  oflSclally  reported." 

Action  by  J.  A.  Bailey  and  others  against 
H.  W.  Duir.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    AfSrmed. 

George  T.  Duff,  for  appellant.  Baird  & 
Richardson,  for  appellees. 

O'REAR,  J.  Appellant  executed  to  H.  G. 
Curran,  who  assigned  It  to  Trlnler  and  he 
to  appellee  Bailey,  a  contract  to  explore  the 
land  of  appellant  for  oil  and  gas  by  drilling 
a  well  or  wells  thereon.  The  contract  was 
in  writing  and  provided  that  the  work  was 
to  begin  within  three  months  and  be  diligent- 
ly prosecuted.  It  also  stipulated  that  the 
contractor  might  abandon  bis  lease  at  any 
time,  and  when  the  contract  was  terminated 
be  might  remove  all  bnljdings  and  machinery 
from  the  leased  premises.  Within  the  three 
months  the  contractor  did  erect  a  derriciL 
and  building,  and  placed  a  drill  and  other 
machinery  on  the  land,  but  did  not  drill 
the  well.  It  seems  he  was  drilling  on  adja- 
cent lands  and  becoming  satisfled  that  there 
was  no  oil  or  gas  in  ttiat  territory  determined 
to  abandon  it  After  something  more  than 
a  year  of  such  inactivity  appellant  became 
disgusted,  and  taking  his  ax  chopped  up  the 
woodwork  of  the  derrick  and  building  into 
stove  wood  and  sold  the  machinery  for  $2S. 
Appellee  sued  him  to  recover  the  value  of  the 
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destroyed  pn^erty.  The  case  was  submitted 
to  a  Jury  wbo  found  a  verdict  for  appellee 
for  $200. 

We  think  the  only  question  that  should 
have  been  submitted  to  the  Jury  was  the 
value  of  the  property  taken  and  destroyed 
by  appellant  After  the  lease  had  expir- 
ed, as  it  had  in  this  case,  appellant  could 
have  compelled  appellee  to  remove  bis  build- 
ing, derrick,  and  machinery;  or.  If  appellee 
failed  to  do  so  within  a  reasonable  time,  ap- 
pellant might  have  removed  them,  doing  no 
more  injury  to  them  than  was  reasonably 
necessary,  and  at  the  cost  of  appellee.  But 
even  though  appellee  was  a  trespasser  with 
his  property,  appellant  had  not  the  right  to 
destroy  it,  or  to  convert  it  to  his  own  use. 

Appellant  by  pleading  put  appellee's  title 
to  the  derrick,  building,  etc.,  in  issue.  But 
the  proof  indubitably  sustained  appellee,  al- 
though some  of  the  evidence  was  incompetent 
in  form,  and  doubtless  would  have  been  re- 
jected, or  supplied  with  better  evidence,  If 
objected  to  in  the  trial  court  The  objec- 
tion made  here  for  the  first  time  is  unavail- 
ing. 

Appellant  also  attempted  to  set  up  a  coun- 
terclaim for  damages.  This  was  denied  by 
the  circuit  court  We  think  properly  so,  for 
these  reasons.  (1)  The  counterclaim  was  for 
damages  which  appellant  claims  he  had  sus- 
tained because  appellee  failed  to  keep  his 
contract  to  bore  the  well  for  oil.  We  note 
that  his  alleged  cause  of  action  did  not  grow 
out  of,  nor  was  it  connected  with,  the  cause 
of  action  sued  on  by  plaintiff,  to  wit,  the 
conversion  and  destruction  of  plaintltrs  chat- 
tels. (2)  No  cause  of  action  was  set  up  in 
the  counterclaim.  It  was  not  averred  that 
there  was  oil  and  gas  in  the  property  to  be 
developed,  and,  as  that  was  the  only  thing 
undertaken  to  be  done  by  appellees  by  the 
contract,  they  would  not  be  liable  under 
It  for  damages  for  failure  to  perform  it  un- 
less because  of  such  failure  they  bad  not 
developed  from  the  property  what  they  would 
have  developed  had  they  performed  It 

The  record  is  without  error,  and  the  Judg- 
ment Is  affirmed. 


COX  V.  BURGESS. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  lOOC.) 

1.  Specwto  Pebforicance — Land  Contbact— 
Faibness— Value  or  Land. 

Defendant  owned  certain  timber  land  far- 
ther up  a  branch  between  two  mountains  and 
on  each  side  of  complainant's  land.    The  only 

Sracticable  route  for  the  hauling  of  timber  from 
efendant's  land,  which  was  supposed  to  be  val- 
uable only  for  the  timber  thereon,  was  over  com- 
plainant's land,  and  in  order  to  obtain  this  de- 
fendant contracted  to  sell  all  his  land  and  the 
timber  remaining  thereon  at  the  expiration  of 
four  years  to  complainant  at  50  cents  per  acr^ ,  in 
consideration  for  which  complainant  granted  a 
right  of  way  over  his  land  for  the  hauling  of 
logs.  After  the  contract  was  executed  the  land 
became  more  valuable  because  of  the  develop- 
ment of  mineral  resources  in  the  region  and  the 
extension  of  a  railway.    Held,  that  the  contract 
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waa  not  so  unfair  and  nnconsclonable  that  equi- 
ty would  deny  specific  performance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  |  164.] 

2.  Verdob  ahd  Pxtbchabeb  —  Contbaot  to 

OOKVKT— COSBTRUCTION— DMOBIPTION. 

A  bond  to  convey  land  described  it  as  all 
land  owned  by  defendant,  lying  on  the  waten 
of  Long  Pork  of  Millers  Creek  in  P.  county,  Ky., 
"which  lies  back  of  the  land"  of  complainant. 
Held,  that  such  description  would  be  construed 
to  include  all  the  land  owned  by  defendant  on 
the  waters  and  beneath  the  watershed  of  such 
branch  or  stream  which  lay  back  of  and  beyond 
the  lines  of  complainant's  land  on  the  same 
branch. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Suit  by  H.  B.  Burgess  against  Oeorge  L. 
Cox,  for  specific  performance  of  a  contract 
for  the  sale  of  land.  From  a  decree  tor  plain- 
tiff, defendant  appeals.    Affirmed. 

J.  M.  York,  for  appellant  3.  8.  Cline,  for 
appellee. 

O'REAB,  J.  Appellee  owned  the  land 
across  and  on  both  sides  the  mouth  of  liong 
Fork  of  Millers  Creek  in  Pike  county,  ex- 
tending from  the  side  of  the  mountain  on  the 
side  of  the  branch,  to  the  side  of  the  moun- 
tain on  the  other  side  of  the  branch.  Appel- 
lant owned  a  larger  boundary,  about  1,000 
acres,  adjoining  appellee's,  bnt  laying  fiur- 
ther  up  the  branch,  and  on  each  side  of  ap- 
pellee's land.  The  situation  was  such  that 
to  haul  out  of  appellant's  land  it  was  nec- 
essary to  cross  appellee's  farm,  or  to  cross 
the  mountains.  The  latter  was  impracticable, 
so  that  the  route  over  appellee's  land  was 
the  only  one  out  for  heavy  hauling.  Appel- 
lee lived  on  his  land,  and  had  it  Inclosed  and 
In  cultivation.  The  valley  was  narrow,  af- 
fording a  few  small  lots  of  bottom  land  which 
were  either  In  fruit  orchards,  bam  lots,  or 
corn  lots.  Appellant's  land  was  timber  land, 
and  unlnclosed.  Desiring  to  sell  and  remove 
the  merchantable  timber  from  it,  he,  by  bis 
agent.  Means,  approached  appellee  to  procure 
a  right  of  way  out  over  appellee's  land  for 
transporting  the  saw  logs  when  cut  The  ne- 
gotiations resulted  In  a  contract  between  ap- 
pellee and  Means  by  which  Means  was  to  have 
the  right  of  way  over  appellee's  land  for  four 
years,  and  then  was  to  sell,  and  did  thereby 
purport  to  sell  to  appellee  all  the  land  "back 
of  bis  land  on  the  Long  Fork  of  Millers 
Creek"  at  60  cents  an  acre,  reserving  the  oil. 
All  timber  not  removed  at  the  expiration  of 
the  four  years  was  to  pass  with  the  land  to 
appellee.  This  agreement  embraces  about  88 
acres  of  land.  Appellee  contends  that  Means 
represented  that  he  owned  the  Cox  land,  or 
an  undivided  interest  In  it  This  Means  de- 
nies. But  the  writing  which  he  executed  to 
appdlee  purports  an  ownership  in  Means. 
Means  and  Cox  at  once  began  cutting  their 
trees  Into  saw  logs.  Appellee  learning  that 
Means  did  not  own  the  Cox  land  or  any  inter- 
est in  it  refused  to  allow  the  use  of  the  pass- 


way  unless  Oox  would  sign  the  ocmtract 
Cox  agreed  to  this,  and  executed  with  iqtpel- 
lee  the  following  agreement : 

"This  contract  made  and  entered  into  by 
and  between  George  L.  Cox  and  H.  E.  Bur- 
gess, witnesseth:  That  the  said  Cox  does 
hereby  agree  to  make  to  the  said  Burgess 
a  warranty  deed  for  all  the  land  owned  by 
him  which  lies  back  of  the  land  of  said  Bur- 
gess, on  Long  Fork  of  Millers  Creek,  in  the 
county  of  Pike  and  sfate  of  Kentucky — said 
deed  to  be  made  four  (4)  years  from  this 
date,  In  consideration  of  the  sum  of  fifty 
(60)  cmta  per  acre  for  said  land,  when  the 
deed  Is  made,  the  said  Cox  reserving  the  oU 
right  and  the  privilege  of  taking  off  any  tim- 
ber on  said  land,  which  he  wishes  to  do  so, 
before  the  expiration  of  said  four  years.  In 
consideration  thereof  the  said  Burgess  here- 
by grants  to  the  said  Cox  the  right  of  way 
over  his  land  for  the  purpose  of  removing 
said  timber — said  right  of  way  to  be  used  so 
as  not  to  injure  growing  crops.  Signed  in 
duplicate,  this  lOth  day  of  November,  1900. 
Geo.  L.  Cox,  H.  E.  Burgess." 

Whereupon  appellee  opened  up  the  pass- 
way  for  Cox  and  his  employes  in  removing 
the  timber,  and  kept  it  (q;>en  for  them  for  the 
full  period  provided  in  the  contract  four 
years.  Appellant  Cox  refused  to  convey  the 
land  at  60  ceits  an  acre  at  the  expiration  of 
the  four  years,  and  this  suit  was  brought 
against  him  by  appellee  to  compel  the  specific 
performance  of  the  contract  Appellant  de- 
fended on  two  grounds:  One,  that  the  con- 
tract was  unfair  and  unconscionable;  that 
the  land  was  worth,  when  the  suit  was 
brought  $20  an  acre,  and  was  worth  $10 
wben  the  contract  was  made;  that  appellee 
realizing  the  fix  in  which  appellant  was  pla- 
ced with  reference  to  his  timber,  took  advan- 
tage of  him,  and  squeezed  him  Into  a  bargain 
that  is  dlstortlonate.  He  claims  therefore 
that  he  executed  the  contract  under  duress. 
The  other  defense  is  that  appellee  did  not 
furnish  that  passway  he  had  agreed,  but  re- 
fused to  allow  Its  free  use  for  the  full  term 
for  the  purposes  of  removing  appellant's  tim- 
ber, by  reason  of  which  part  of  the  timber 
was  not  taken  off.  The  proof  discloses  that 
when  the  contract  was  entered  into,  appel- 
lant's land  was  regarded  by  him  and  others 
generally  valuable  mainly  for  its  timber,  and 
was  worth  then  from  $1  to  $3  an  acre  with 
the  timber  all  on  it  But  since  then  develop- 
ment of  mineral  resources  of  that  region  has 
added  a  considerable  market  value  to  such 
lands,  and  by  reason  of  the  extension  of  a 
railroad  up  the  Big  Sandy  Valley  to  the  vi- 
cinity of  this  land  within  the  last  year  or 
two  (but  not  undertaken  when  the  contract 
was  made),  has  added  a  great  deal  to  the 
value  of  these  and  all  other  lands  in  that 
immediate  locality. 

Appellant  finding  that  his  land  has  gresilj 
appreciated  in  value  since  his  contract  was 
made,  or  that  he  was  then  mistaken  as  to  its 
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real  or  probable  ralne,  so  that  to  now  comply 
with  It  would  be  to  give  greatly  more  for  the 
right  of  way  he  has  had  and  used,  then  It 
Is  or  was  worth.  Insists  that  to  compel  his 
specific  performance  of  the  contract  would  be 
onconscionable ;  that  It  wonld  be  to  compel 
him  to  pay  from  $800  to  $2,000  for  that  which 
was  worth  not  over  $40  or  $50.  Appellant 
relies  on  that  principle  of  eqnlty  which  re- 
fusee  to  decree  the  specific  execution  of  a 
contract  which  Is  attended  with  hardship,  op- 
pression, or  fraud.  This  principle  is  admit- 
ted. Whether  it  applies  to  the  case  presented 
Is  the  question.  While  equity  operates  on 
fixed  rules,  as  well  defined  as  are  the  rales 
of  law,  it  exercises  a  Judicial  discretion  which 
may  be  likened  to  the  civil  conscience,  and 
which  will  vary  Is  the  relief  afforded  accord- 
ing to  the  peculiar  facts  and  circumstances 
of  the  particular  case.  This  is  not,  as  was 
formerly  charged  against  the  chancellor's  ex- 
ercise of  prerogatives  which  were  at  variance 
with  the  rules  of  law,  according  to  the  in- 
dividual conception  of  the  Judge  in  the  case 
as  to  what  was  right  between  man  and  man. 
Or,  as  it  was  anciently  put  (Table  Talk,  tit. 
eqnity) :  "Equity  is  a  roguish  thing.  For 
law  we  have  a  measure,  and  know  what  we 
trust  to.  Bquity  is  according  to  the  con- 
science of  him  that  is  chancellor;  and  as 
that  is  larger  or  narrower,  so  Is  equity.  Tis 
all  one  as  if  they  should  make  his  foot  the 
standard  for  the  measure  we  call  a  chan- 
cellor's foot  What  an  uncertain  measure 
woald  this  be!  One  chancellor  has  a  long 
foot,  another  a  short  foot,  a  third  an  indiffer- 
ent foot  'TIS  the  same  thing  as  the  chan- 
cellor's conscience." 

Equity  is  now  also  the  law.    The  case 
mnst  fit  Itself  to  the  law  of  equity.    Bquity 
■win  not  change  itself  to  fit  the  facts  of  the 
case.     So,  while  the  rule  is  that  equity  will 
-wltfabold   its   sanction   from    and  refuse   to 
execute  a  contract  which  is  founded  upon 
fraud.  Imposition,  mistake,  undue  advantage, 
or  gross  misapprehension;   or  where,  from  a 
change    of   circumstances,    or   otherwise,    it 
-wonld   be   unconscientious   to  enforce   it   (2 
Story's    Bquity,    $    750a),    yet    those   broad 
terms  have  each  been  defined  by  the  courts 
until  they  also  have  come  to  have  a  fixed 
legal  meaning  in  their  application  by  courts 
of    equity.     It  was  never  Intended  to   sub- 
stitute   the    Judgment    or    business    sagac- 
ity   of  the  chancellor  for  that  of  the  con- 
tracting party,  and  to  relieve  one  of  his  bad 
bargain,  although  fairly  entered  into.    Nor 
was  it  Intended  to  deprive  one  party  of  the 
gain   which   had    accrued   to  him   by   the 
changing  circumstances  of  the  future  which 
his   foresight  had  anticipated,  or  which  fur- 
tone  had  thrown  In  his  way.    No  more  was 
It  Intended  that  the  chancellor  should  act  as 
gnardian  for  him  who  overestimates  to  him- 
self the  value  of  a  dollar  at  present  as  com- 
pared to  several  dollars  in  the  Indefinite  fu- 
ture,  relieving  such  of  the  consequences  of 
their  errors  of  judgment  or  sheltering  them 


behind  the  diancelloi's  grace  from  the  per- 
formance of  what  they  have  in  a  fair  trade 
been  paid  to  do.  Even  though  the  considera- 
tion had  been  inadequate,  If  we  had  a  way 
of  truly  measuring  the  consideration,  that  of 
itself  is  not  enough  to  Justify  the  chancellor's 
refusal  to  enforce  the  contract  Pomeroy 
states  the  rule  correctly  thus:  (Pomeroy's 
Equity  Jurisprudence,  826):  "The  rule  Is 
well  settled  that  where  the  parties  were 
both  in  a  situation  to  form  an  independent 
Judgment  concerning  the  transaction,  and 
acted  knowingly  and  intentionally,  mere  in- 
adequacy in  the  price  or  in  the  subject-mat- 
ter, imaccompanied  by  other  inequitable  in- 
cidents, is  never  of  itself  a  sufficient  ground 
for  canceling  an  executed  or  executory  con- 
tract If  the  parties,  being  in  the  situation 
and  having  the  ability  to  do  so,  have  exer- 
cised their  own  Independent  Judgment  as  to 
the  value  of  the  subject-matter,  courts  of 
equity  should  not  and  will  not  Interfere  with 
such  valuation." 

Gross  Inadequacy  of  consideration  is  a 
ground  for  withholding  the  relief.  But  It 
must  be  such  after  all  as  amounts  in  law  to 
a  fraud.  It  must  be  as  Lord  Thurlow  puts 
it  in  Qwyne  v.  Heaton,  1  Bro.  Ch.  1,  9:  "An 
inequall^,  so  strong,  gross,  and  manifest 
that  it  must  be  Impossible  to  state  it  to  a 
man  of  common  sense  without  producing  an 
exclamation  at  the  Inequality  of  it"  The 
contract  should  be  viewed  as  of  the  time  and 
under  the  circumstances  when  it  was  made. 
For  the  law  is  clear  that  increases,  gains, 
rises  in  value,  and  other  advantages  happen- 
ing to  the  property  after  the  contract  is  en- 
tered into,  belong  to  the  purchaser,  who  also 
assumes  the  risks  of  depredation  In  value, 
losses  from  fire,  and  the  other  elements,  or 
other  accidental  causes  not  resulting  from 
the  fault  of  the  seller.  Pom.  Eq.  Jar.  f 
1406.  If  the  timber  was  the  main  value  of 
this  land  in  1900,  and  to  get  it  out  to  market 
was  therefore  a  valuable  privilege  to  Its 
owner,  a  convenient  cheaply  operated  right 
of  way  for  hauling  off  his  logs  may  fairly  be 
regarded  as  a  matter  of  considerable  value 
to  him,  as  he  had  no  other.  What  he  got 
for  his  logs  is  not  shown.  What  the  trees 
were  then  worth  as  they  stood  in  the  forest 
with  no  outlet  to  floatable  water,  is  not 
shown.  It  may  be,  for  aught  the  record  dis- 
closes, that  the  right  of  way  was  a  very  valu- 
able property  to  appellant  He  has  had  Its 
ose  for  four  years,  and  got  out  all  or  nearly 
all  the  timber,  and  could  with  proper  dili- 
gence have  got  it  ail  out  to  market  Shall 
he  now  measure  the  value  of  that  consider^ 
ation  which  he  got  from  appellee,  by  proof 
of  the  inconvenience  or  damage  It  did  ap- 
pellee?   Surely  not 

Nor  is  there  any  feature  of  oppression  in 
the  transaction.  Appellant  was  not  bound 
to  then  sell  or  take  out  his  timber.  Appellee 
was  under  no  sort  of  obligation,  natural, 
moral,  or  otherwise,  to  facilitate  appellant's 
timber  operations,  no  more  than  were  ths 
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MW  mill  owners  to  bny  bis  timber  after  be 
got  It  to  market.  Appellant  was  not  unad- 
vised of  bla  rlgbta;  be  was  not  Imposed  (m  by 
misrepresentation  or  deceit  of  appellee;  be 
was  not  put  In  bodily  fear;  his  mind  was 
not  overreacbed  by  appellee;  he  acted  upon 
his  own  Judgment,  and  was  perfectly  free 
and  Independent  in  the  matter.  He  got  what 
be  bargained  for.  That  subsequent  events 
show  that  the  bargain  was  not  a  good  one 
for  him  does  not  alter  the  law  which  up- 
holds every  contract  understandlngly  en- 
tered Into  by  competent  parties  for  a  valua- 
ble consideration,  and  not  illegal  or  Immoral. 
There  Is  no  element  of  oppression  in  the  case. 

The  claim  that  appellee  did  not  fnmlsb 
the  passway  Is  not  sustained  by  the  evidence. 

Objection  is  also  made  to  the  description  of 
the  land  in  the  bond.  We  think  It  sufficient. 
It  designates  It  as  all  the  land  owned  by  ap- 
pellant lying  on  the  waters  of  Long  Fork 
of  Millers  Creek  In  Pike  county,  Ey.,  "which 
lies  back  of  the  land  of  said  Burgess."  That 
should  be  construed  to  mean,  as  the  lower 
court  did  construe  it,  all  the  land  owned  by 
Qeo.  T.  Cox,  on  the  waters,  and  beneath  the 
watershed,  of  that  branch  or  stream,  which 
lay  ba(^  of,  that  Is,  beyond,  the  lines  of  H. 
B.  Burgess  on  that  same  branch.  It  could 
have  no  other  meaning,  and  the  parties  them- 
selves seem  to  have  so  understood  It 

The  judgment  of  the  chancellor  enforcing 
the  specific  performance  of  the  contract  la 
affirmed. 


DRAKE  V.  COMMONWBAI/TH. 
(Oonrt  of  Appeals  of  Kentucky.    Oct.  11,  1906.) 
Gbihinai.  Law— Fobmbb  Jxopabdt  — Indict - 

MKNT. 

Const  i  13,  declares  that  no  person  shall 
be  twice  pat  In  jeopardy  for  the  same  offense. 
Cr.  Code  Prac.  |  178,  provides  that  the  dis- 
missal of  an  indictment  for  variance  between 
the  indictment  and  proof  shall  not  bar  another 
prosecution  for  the  same  offense.  Held,  that 
where  one  was  indicted  for  betting  on  the  result 
as  between  opposing  candidates  for  the  office 
of  county  judge,  and  the  Indictment  alleged  that 
the  name  of  one  of  the  candidates  was  H.  E. 
Knox,  but  the  evidence  showed  that  his  nam« 
was  A.  T.  Knox,  and  the  jury  were  peremptorily 
instructed  to  acquit  defendant  on  account  of 
the  variance,  the  acquittal  was  a  bar  to  a  sub- 
sequent prosecution,  as  the  variance  was  im- 
material. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  i  345.] 

Appeal  from  Circuit  Court,  Powell  County. 

"Not  to  be  officially  reported." 

P.  Y.  Drake  was  convicted  of  betting  on 
an  election,  and  he  appeals.  Reversed  and 
remanded. 

C.  F.  Spencer,  for  appellant  N.  B.  Hays 
and  C.  H.  Morris,  for  the  Commonwealth. 

SETTLtB,  J.  The  appellant  P.  Y.  Drake, 
and  Abner  Vance  were  Jointly  indicted  by 
the  grand  Jury  of  Powell  county  for  betting 
on  an  election  held  in  that  county;  the  charge 
in  the  indictment  being  that  they  wagered 


$10  upon  the  result  of  a  race  between  O.  M. 
Derlckson  and  H.  E.  Knox,  opposing  candi- 
dates for  the  oBlcB  of  county  Judge.  The  in- 
dictment was  returned  at  the  November 
term,  1906,  of  the  Powell  drcult  court  At 
the  March  term,  1906,  of  the  court,  and  on 
the  10th  day  of  that  month,  appellant  was 
tried  under  the  indictment  in  question.  Aft- 
er the  introduction  of  the  commonwealth's 
evidence,  the  court  on  appellant's  motion, 
peremptorily  Instructed  the  Jury  to  find  bim 
not  guilty,  and  such  was  their  verdict  Judg- 
ment was  then  entered  in  conformity  with 
the  verdict  On  the  following  day,  and  dur- 
ing the  same  term  of  court,  the  conmion- 
wealth's  attorney,  by  Information  filed  there- 
in, renewed  the  prosecution  against  appellant 
for  the  same  offense  charged  in  the  indict- 
ment, the  only  practical  dUTerence  between 
the  language  of  the  charge  in  the  Indictment 
and  that  contained'  in  the  Information  was 
in  the  initials  of  Knox,  one  of  the  candidates 
for  county  judge.  In  the  indictment  his 
name  was  given  as  "H.  El.  Knox,"  but  in 
the  information  as  "A.  T.  Knox."  When 
brought  to  trial  on  the  charge  contained  in 
the  information,  appellant  entered  a  plea  of 
not  guilty,  and  also  pleaded  his  trial  and 
acquittal  under  indictment  as  a  bar  to  the 
prosecution  by  information.  The  parties 
then  waived  tbe  right  of  trial  by  Jury  and 
submitted  the  case  to  the  court  upon  the 
questions  of  law  involved  and  the  following 
agreed  facts:  "It  is  agreed  that  the  defend- 
ant, P.  Y.  Drake,  was  Indicted  in  this  court 
for  betting  on  the  race  of  county  Judge  In 
Powell  county,  at  the  November  election. 
1005,  in  which  Indictment  it  was  alleged 
that  O.  M.  Derlckson  and  H.  E.  Knox  were 
candidates  for  said  office  at  said  election; 
that  on  the  trial  of  said  cause  It  was  proven 
by  the  commonwealth  that  the  defendant, 
Drake,  did  bet  $10  on  the  race  for  county 
Judge  at  said  election  between  the  candidates, 
G.  M.  Derlckson  and  A.  T.  Knox,  tiiey  being 
the  only  candidates  for  said  office,  but  that 
the  candidates  at  said  election  were  O.  M. 
Derlckson  and  A.  T.  Knox.  Said  trial  re- 
sulted in  a  verdict  for  defendant,  on  per- 
emptory Instruction  from  the  court  on  motion 
of  defendant,  which  was  given  on  account  of 
variance  in  the  name  of  'H.  E.  Knox,'  hi- 
stead  of  'A.  T.  Knox';  the  jury  finding  the 
defendant  not  guilty.  The  statement  of  in- 
formation was  then  filed  against  tbe  de- 
fendant, which  states  the  same  facts  as  tbe 
indictment,  except  using  the  name  of  'A.  T. 
Knox'  as  one  of  the  candidates,  instead  of 
'H.  E.  Knox.'  It  is  further  agreed  that  the 
testimony  In  this  cause  will  be  the  same  as 
In  that  case,  relating  to  tbe  same  transac- 
tion as  was  therein  testified  to.  The  case 
here  submitted  is  whether  the  trial  of  that 
cause  is  a  bar  to  this  action;  the  defendant 
having  been  acquitted  on  the  trial  of  the 
indictment"  The  court  below,  by  the  judg- 
ment rendered,  rejected  the  appellant's  plea 
In  bar,  found  him  guilty  as  charged  In  tbe 
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Information  and  fixed  bla  punishment  at  a 
fine  of  $100.  To  that  Judgment  appellant 
excepted,  and  the  case  has  come  to  ns  by 
appeal. 

It  Is  manifest  from  the  agreed  facts  ap- 
pearing In  the  record,  that  the  offense  set 
forth  In  the  Information  Is  the  same  for 
which  appellant  was  previously  Indicted,  for 
the  betting  with  which  appellant  was  char- 
ged, both  In  the  Indictment  and  Information, 
and  which  was  proved  on  the  first  and  ad- 
mitted on  the  second  trial,  was  In  respect  to 
the  race  for  county  Judge  of  Powell  county 
between  Derickson  and  Knox,  the  only  can- 
didates for  that  ofiSce,  which  was  to  be  de- 
termined at  the  November  election,  1905. 
The  question  we  are  asked  to  determine  is, 
should  the  lower  court,  upon  the  state  of 
case  presented  by  the  record,  have  sustained 
the  plea  In  bar?  Section  8,  BlU  of  Rights 
(Ck>n8tltntion),  declares  that  no  person  shall, 
for  the  same  offense,  be  twice  put  in  Jeopar- 
dy, and  as  said  In  Williams  v.  Common- 
wealth, 78  Ey.  93,  "A  person  is  In  legal  Jeop- 
ardy when  he  is  pat  npon  trial  before  a 
court  of  competent  Jurisdiction  upon  indict- 
ment or  information,  which  is  suffldent  in 
form  and  substance  to  sustain  a  conviction, 
and  a  Jury  has  been  charged  with  his  deliv- 
erance, and  a  Jury  is  said  to  be  thus  charged 
when  they  have  been  impaneled  and  sworn." 
It  Is  true  that  section  178,  Cr.  Code  Prac, 
provides:  "The  dismissal  of  the  indictment 
by  the  court  on  demurrer,  except  as  provid- 
ed in  section  169,  or  for  objection  'to  Its  form 
or  substance  taken  on  the  trial,  or  for 
variance  between  the  Indictment  and  proof 
shall  not  bar  another  prosecution  for  the 
same  offense."  In  construing  that  part  of 
the  section,  supra,  which  provides  that  dis- 
missal of  an  Indictment  for  variance  between 
the  Indictment  and  proof  shall  not  bar 
another  prosecution,  this  court  In  Gaskins 
V.  Commonwealth,  97  Ky.  494,  30  S.  W.  1017, 
said:  "Having  been  put  upon  his  trial  on 
charge  of  murder  by  a  Jury  sworn  to  decide 
the  Issue  between  the  commonwealth  and 
himself,  defendant  was  entitled  to  a  deci- 
sion of  that  Issue,  which  he  could  not  have 
been  arbitrarily  deprived  of  by  the  court, 
nor  was  he  in  fact  deprived  of  it;  on  the  con- 
trary, there  was  a  decision  by  the  Jury,  who, 
after  hearing  evidence  and  under  instruction 
from  the  court,  rendered  in  due  form  a  ver- 
dict of  not  guilty.  And  the  only  question  to 
be  determined  Is  whether  the  indictment, 
under  which  he  was  tried  and  acquitted, 
was  sufficient  in  form  and  substance  to 
sustain  a  conviction,  if  there  had  been  a 
verdict  to  that  effect  Though  there  may 
be  two  or  more  persons  charged  with  a 
murder,  only  one  of  whom  actually  did  the 
deed,  while  the  others  were  present,  aiding 
and  abetting,  there  is,  in  legal  contempla- 
tion, but  one  defense  of  which  all  or  any 
one  of  them  can  be  convicted  as  principals. 
Benge  v.  Commonwealth,  92  Ky.  1,  17  S.  W. 
148.    It  thus  results  that  although  appellant 


was  proved,  on  the  first  trial,  not  to  have 
himself  done  the  killing,  but  aided  and 
abetted  another,  he  might  have  be^n  legally 
convicted  of  the  crime  of  murder  for  which 
be  was  indicted,  and  there  was  really,  in 
meaning  of  the  Code,  no  variance  between 
the  indictment  and  proof.  Moreover,  there 
was  no  dismissal  of  the  first  indictment  un- 
til after  the  trial  was  had  and  verdict 
of  the  Jury  was  rendered,  and  then  there 
was  no  pending  indictment  to  be  dis- 
missed. It  seems  to  us  the  former  trial 
and  acquittal  is  a  bar  to  the  present 
prosecution,  and  appellants  plea  ought 
to  have  been  sustained."  Oolliver  v.  Com- 
monwealth, 90  Ky.  262,  13  8.  W.  922; 
Robinson  v.  Commonwealth,  88  Ky.  886,  11 
8.  W.  210;  Huff  v.  Commonwealth,  42  8.  W. 
907,  19  Ky.  Law  Rep.  1064.  The  doctrine 
stated  In  the  case,  supra,  is  approved  by 
Judge  Cooley  in  these  words:  "If  the  first 
indictment  or  information  were  such  that 
the  accused  might  have  been  convicted  under 
it,  on  proof  of  the  facts  by  which  the  second 
Is  sought  to  be  sustained,  then  the  Jeopardy 
which  attached  on  the  first  must  constitute 
a  protection  against  a  trial  on  the  second." 
Cooley,  Const  Llm.  p.  828.  Numerous  cases 
can  be  found  in  which  it  has  been  held  by 
this  court  that  such  a  plea  as  is  here  re- 
lied on  was  not  good,  but  an  examination  of 
these  cases  will  show  tliat  it  was  so  held  be- 
cause there  could  have  been  no  legal  convic- 
tion under  the  first  Indictment  and  also,  In 
perhaps  every  instance,  that  the  first  In- 
dictment was  dismlsged  before  verdict  by  the 
Jury.  Turner  v.  Commonwealth,  42  8.  W. 
1129,  19  Ky.  Law  Rep.  1161. 

According  to  the  admitted  facts  of  the  case 
at  bar,  the  appellant  was  tried  the  second 
time  for  the  same  offense,  consequently  he 
has  been  twice  put  in  Jeopardy  therefor.  He 
might  have  been  legally  convicted  under  the 
indictment  The  ground  upon  which  the 
court  instructed  the  Jury  to  acquit  him  upon 
the  trial  had  under  the  Indictment  was  a 
supposed  fatal  variance  between  the  Indict- 
ment and  proof,  in  that  the  indictment  in- 
correctly gave  the  name  of  one  of  the  candi- 
dates for  county  Judge,  upon  whose  race 
appellant  had  wagered  money,  as  "H.  B. 
Knox,"  when  his  true  name,  as  developed  by 
the  evidence  upon  the  trial,  was  "A.  T. 
Knox."  We  do  not  think  the  variance  was 
material.  The  mistake  was  merely  as  to  the 
initials  of  the  Christian  or  given  name.  The 
surname  was  "Knox."  There  were  but  two 
candidates  for  county  Judge  in  Powell  county, 
to  be  voted  for  at  the  November  election, 
1005;  one  of  these  was  ECnox,  and  no  other 
person  of  that  name  was  a  candidate.  No 
question  was  made  or  could  have  been  raised 
as  to  his  identity;  consequently,  neltho:  the 
commonwealth  nor  the  appellant  could  have 
been  misled,  or  the  latter  prevented  from 
making  his  defense  to  the  charge  in  the  In- 
dictm^it  because  of  the  error  in  the  initials 
of  Knox's  name.    The  facts  c<mBtitutlnK  the 
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offense  charged  were  spedflcally  and  clearly 
alleged.  That  Is,  it  was  alleged  that  the 
wager  of. $10  was  made  by  appellant  and 
Vance  upon  the  result  of  the  race  for  county 
Judge  of  Powell  county  In  the  November  elec- 
tion, 1905,  and  that  there  were  but  the  two 
named  candidates  for  the  office.  Manifestly, 
the  indictment  is  not  only  direct  and  certain 
as  to  the  parties  charged,  the  offense  charged, 
and  the  county  in  which  the  offense  was  com- 
mitted, but  also  as  to  the  particular  circum- 
stances of  the  off^ise  charged.  Cr.  Ck>de 
Prac.  {  124. 

Such  a  variance  as  that  upon  which  the 
peremptory  Instruction  was  given  on  the 
trial,  tinder  the  indictment,  has  been  repeat- 
edly held  not  material  by  this  court  In 
Robinson  t.  Commonwealth,  88  Ky.  386,  11 
S.  W.  210,  the  defendant  was  indicted  for 
bigamy.  In  the  trial  it  appeared  that  the 
first  wife  sometimes  went  by  the  name  of 
"Mag  Sharp,"  which  was  her  real  name,  and 
sometimes  by  the  name  of  "Mag  White,"  the 
name  given  her  in  the  indictment  Tet  this 
was  held  not  a  fatal  variance  In  Kriel  v. 
Ck>mmonwealth,  5  Bush,  362,  an  indictment 
for  murder  describe^  the  person  murdered 
as  "Barbara  Krlel."  The  proof  disclosed  her 
name  to  be  "Margaret  KrleL"  This  variance 
was  also  held  not  material.  In  Stcelton  y. 
Commonwealth,  92  S.  W.  298,  28  Ky.  Law. 
Rep.  1852,  the  defendant  was  Indicted  and 
convicted  of  the  offense  of  acting  as  agent 
In  this  state  for  a  foreign  insurance 
company,  without  license.  It  being  charged 
iQ  the  indictment  that  "he  did  aid  and 
assist  said  association  in  the  transaction 
of  its  insurance  business,  in  collecting  and 
receiving  dues  and  premiums  from  Mrs. 
Kate  Harvey  on  a  policy  of  insur- 
ance issned  by  said  association.  *  *  *." 
It  was  complained  on  appeal  tliat  as  the 
testimony  on  the  trial  showed  the  person 
from  whom  the  defendant  collected  premi- 
ums was  Mrs,  A.  B.  Harvey,  Instead  of  Mrs. 
Kate  HarvejL  as  charged  In  the  indictment 
the  variance  was  fatal,  but  the  court  rejected 
the  contention,  and  held  that  the  variance 
was  not  materiaL 

Being  of  opinion  that  the  appellant's  plea 
in  bar  should  have  been  sustained,  the  Judg- 
ment is  reversed,  and  cause  remanded  for 
proceedings  consistent  with  the  opinion. 


BUTLER  COUNTY  v.  QARDNBR. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1906.) 
1.  HEAi,Tn  —  Health  OmcEBS— Salabt— Ai.- 

I.0WANCE. 

Acts  1904,  p.  106,  c.  86,  providing  that  the 
local  t>oard  of  health  of  each  county  shall  ap- 
point a  competent  practicing  physician,  who 
shall  be  the  health  officer  of  the  county  and 
secretary  of  the  board,  and  receive  a  salary,  the 
amount  of  which  shall  be  fixed  by  the  fiscal 
court,  requires  the  court  to  make  a  reasonable 
allowance  for  the  salary  of  a  health  officer  com- 
mensurate to  the  character  and  quantity  of  the 
services  performed. 


2.  CoxmnxB— FiscAi.  Comr— Atpeau. 

Ky.  St  1003,  I  978,  provides  that  an  appetl 
may  be  taken  to  the  circuit  court  from  all  oroen 
and  Judgments  of  the  fiscal  court  of  a  eooaty 
in  civil  cases,  where  the  value  in  eontroreny, 
exclusive  of  interest  and  coats,  is  over  (^ 
Held,  that  where  a  county  health  ofBcer  applied 
for  a  yearly  salary  allowanca  of  SSOO  and  th« 
fiscal  court  fixed  us  salary  at  $100,  the  drcnit 
court  had  jurisdiction  of  the  officer's  appeal  from 
such  allowance. 

Appeal  from  Circuit  Court,  Butler  Oounty. 

"Not  to  be  officially  rowrted." 

Proceeding  by  K.  A.  Gardner  against  Butler 
county.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  Thatcher  and  J.  W.  Harrell,  for  appe- 
lant W.  A.  Helm  and  N.  T.  Howard,  for  ap- 
pellee; 


IiASSINQ,  J.  B.  A.  Gardner  was  appoint- 
ed health  officer  for  Butler  county  on  the  14th 
of  November,  1904,  and  on  the  6th  day  of 
April,  1906,  he  came  before  the  fl.<>cal  court 
of  Butler  connty  and  asked  an  allowance  of 
$600  per  year  for  his  services  as  health  of- 
ficer for  said  county ;  the  court  luving  con- 
sidered the  matter  entered  an  order  fixing  his 
salary  at  $100  per  year,  commencing  with  the 
date  of  ills  appointment  From  tliat  order 
the  said  Gardner  appealed  to  the  circuit 
court  of  Butler  county,  and  the  case  was 
docketed  and  stood  for  trial  at  the  May  term 
of  said  coort  The  defendant,  Butler  county, 
by  the  county  attorney,  entered  a  general  de- 
murrer to  the  statement  on  appeaL  The 
court  overruled  the  demurrer,  and,  on  a  trial 
before  a  Jury,  plaintiff  was  given  a  verdict 
and  Judgment  for  $300  and  from  that  Judg- 
ment this  appeal  is  taken. 

There  is  no  bill  of  evidence  or  ezceptlons 
before  us,  and  the  only  question  for  con- 
sideration, therefore.  Is,  did  the  circuit  court 
have  Jurisdiction  of  the  appeal  from  the 
order  of  the  fiscal  court?  If  it  did,  then  the 
demurrer  should  have  been  overruled ;  if  not, 
the  demurrer  should  have  t>een  sustained  and 
the  appeal  dismissed.  Cliapter  86,  p.  106, 
Acts  of  the  Legislature  of  1904,  provides  that 
the  local  board  of  health  shall  appoint  a  com- 
petent practicing  physician,  who  stiall  be  the 
health  officer  of  the  county  and  secretary  of 
the  l>oard;  whose  duty  shall  be  to  see  that 
the  rules  and  regulations  provided  for  In  this 
act  and  the  rules  and  regulations  of  the 
state  board  of  health  are  enforced,  and  who 
shall  hold  his  office  at  the  pleasure  of  said 
board;  and  he  shall  receive  a  salary,  the 
amount  of  which  ia  to  be  fixed  by  the  fiscal 
court  at  the  time  or  immediately  after  his 
election  and  in  no  state  of  case  shall  he 
claim  or  receive  from  the  county  any  compoi- 
sation  for  his  services  other  than  the  salary 
fixed  by  the  fiscal  court  Appellant  contends 
that  the  order  of  the  fiscal  court  is  final, 
and  that  no  appeal  lies  therefrom.  TUB 
court  in  the  case  of  Ohio  County  t.  Newton, 
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79  Ky.  287,  held  *^Bn  appeal  lies  to  th« 
clrcalt  court  firom  a  judgment  of  a  court  of 
claims  (which  la  the  fiscal  court)  making  a 
county  judge  an  allowance  for  his  services  as 
such."  Section  11,  art  17,  c.  28,  Gen.  St.,  pro- 
Tides  that  "the  court,  at  the  court  of  claims, 
shall  make  an  allowance  to  the  presiding 
judge,  out  of  the  county  levy,  for  his  services 
in  holding  the  county  courts." .  In  construing 
this  section  the  court  said:  "We  think  this 
can  mean  nothing  else  than  a  reasonable  al- 
lowance— an  allowance  commensurate  to  the 
character  and  quantity  of  the  services  per- 
formed." The  fiscal  court  of  to-day  has  taken 
the  place  of  the  court  of  claims.  Section 
1072,  Ky.  St  1903,  re-enacting  the"  section  of 
the  General  Statutes  above  referred  to,  reads 
as  follows:  "The  county  judge  shall  receive 
an  annual  salary  to  be  fixed  at  a  reasonable 
amount  by  the  fiscal  court  and  paid  in 
quarterly  installments  by  the  county."  It 
will  thus  be  seen  that  in  re-enacting  this 
statute  the  words  "reasonable  salary"  or 
"reasonable  amount,"  rather,  have  been  sub- 
stltnted  for  the  word  "allowance"  In  the 
General  Statutes  and  which  was  construed  by 
this  court  to  mean  "reasonable  allowance." 
And  it  was  clearly  the  intention  of  the  law 
makers  in  the  draft  of  chapter  35,  p.  106, 
Acts  1904,  that  the  fiscal  court.  In  fixing  the 
salary  of  the  health  ofllcer,  should  fix  it  at 
m  "reasonable  amount" — an  amount  commen- 
surate with  the  services,  estimated  from  past 
experience  and  present  conditions  which  be 
would  be  required  to  perform  during  the 
year,  and  this  is  the  construction  which  this 
court  placed  upon  this  act  in  the  case  of 
Center's  Adm'r  v.  Breathitt  County,  90  S. 
W.  1064,  28  Ky.  Law  Rep.  1003.  In  this 
case  Dr.  Center  presented  his  claim  to  the 
Breathitt  fiscal  court  for  $650,  and,  being 
allowed  $200,  refused  to  accept  it  and  prayed 
an  appeal  to  the  circuit  court,  crediting  his 
claim  with  $200,  and,  on  the  trial  of  the 
case  in  the  circuit  court,  the  jury  was  In- 
structed peremptorily  to  find  for  the  de- 
fendant On  appeal  to  this  court  the  juris- 
diction of  the  circuit  court  to  try  the  case 
and  review  the  action  of  the  fiscal  court, 
while  not  directly  raised,  was  tacitly  recog- 
nized. Section  978,  Ky.  St  1903,  which  r^u- 
lates  appeals,  provides  that  an  appeal  may 
be  taken  to  a  circuit  court  from  all  orders  and 
judgments  of  the  fiscal  court  in  civil  cases 
where  the  value  in  controversy,  exclusive  of 
Interest  and  costs.  Is  over  $25.  It  makes  no 
distinction  or  difference  as  to  the  kind  or 
character  of  judgment  but  provides  in  broad 
and  comprehensive  language  for  an  appeal  in 
all  cases  where  the  amount  of  the  judgment 
exclusive  of  Interest  and  costs,  exceeds  $25. 
We  are  of  the  opinion  that  this  case  was 
clearly  one  in  which  the  party  feeling  himself 
aggrieved  had  the  right  to  an  appeal,  and  the 
trial  court,  therefore,  properly  overruled  the 
demurrer. 
The  Judgment  Is  affirmed. 


HATFIBLD  t.  ADAMS. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1906.) 

1.  Maetteb  ANO  SKKVANT— iNJITSISa  TO  Sebv- 
Jlnt— Scop*  o»  Emplotmint. 

Where  a  minor,  employed  by  the  proprietor 
of  a  newspaper  as  a  carrier,  worked  under  the 
foreman  of  the  distribution  department,  who 
had  nothing  to  do  with  the  machinery,  and  the 
foreman  ordered  the  minor  to  remove  papers 
from  a  folding  machine,  in  doing  which  he  was 
injured,  he  was  a  volunteer,  and  the  master  was 
not  liable. 

[Ed.  Note. — ^For  caaea  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {}  153,  155.] 

2.  Affeai.  ard  Bbbob— Questiorb  Review- 
able —  Nboessitt  or  MonoR  vob  New 
Tbial. 

Rulings  excepted  to  on  trial  are  not  re- 
viewable unless  presented  on  a  motion  for  a 
new  trial. 

[Eld.  Note. — For  caaea  in  i>oint,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  1673.] 

Appeal  from  Circuit  Court  Daviess  County. 

"To  be  offlclaliy  reported." 

Action  by  Mike  Hatfield  by  his  next  friend 
against  W.  Q.  Adams.  Judgment  for  defend- 
ant   Plaintlfl  appeals.    Affirmed. 

W.  Scott  Morrison  and  W.  T.  Owen,  for 
appellant  Miller  Sc  Todd  and  Olenn  A 
Ringo,  for  appellee. 

SETTLE,  J.  The  appellant  Mike  Hatfield, 
an  infant  by  his  father  and  next  friend, 
brought  this  action  in  the  court  below  to 
recover  of  the  appellee,  W.  Q.  Adams,  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  through  the  negligence  of  the 
letter's  employ&  It  was  alleged  In  the  peti- 
tion that  appellee  is  the  publisher  of  a  news- 
paper In  the  dty  of  Owensboro,  called  the 
"Owensboro  Dally  Inquirer,"  and  owner  of 
an  office,  printing  presses,  and  machinery  for 
publishing  the  same  and  doing  other  printing ; 
that  the  paraphernalia  of  the  printing  office 
Includes  a  machine  known  as  a  "folder," 
which  contains  many  wheels,  cogs,  and  knives 
and  Is  used  for  folding  and  trimming  papers 
after  they  are  printed.  That  one  Edward 
Pendleton,  was  the  foreman  of  appellee's 
distributing  department  at  the  time  the  infant 
appellant  received  the  injuries  complained 
of,  and  the  latter  was  in  the  employ  of  ap- 
pellee as  a  paper  carrier  In  the  city  of 
Owensboro ;  that  on  the  occasion  referred  to, 
while  In  appellee's  printing  office  waiting  to 
receive,  for  delivery  In  the  city,  his  share 
of  the  papers  of  that  day's  issue,  appellant 
was  ordered  by  Pendleton  to  remove  from  the 
folding  machine  papers  and  trimmings.  In  at- 
tempting to  obey  which  order  his  right  hand 
was  caught  in  the  revolving  cogs  and  there- 
by cut  mangled,  and  permanently  injured. 
It  was  further  averred  in  the  petition  that 
the  folder  is  a  dangerous  machine  which  was 
well  known  to  appellee's  servant  Pendleton, 
but  not  to  appellant  and  that  Pendleton  was 
guilty  of  negligence  in  ordering  one  of  Ma 
youth  and  inexperience  to  perform  the  duty 
of  removing  the  papers  and  cuttings  ther«. 
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from,  and  In  no  event  sbould  be  have  been 
ordered  to  perform  the  service  In  question 
without  being  warned  of  the  danger  attend- 
ing the  same,  and  instructed  how  to  avoid  it 

Appellee's  answer  contains  a  traverse  ot 
all  the  material  averments  of  the  petition 
and  averred  the  following  facta:  "For  fur- 
ther answer  said  defendant  states  that  at 
the  time  and  place  mentioned  in  the  petition 
the  said  plaintiff,  MUie  Hatfield,  against  the 
will  and  in  defiance  of  the  orders  of  the 
defendant,  plaintiff  voluntarily  placed  bis 
band  in  contact  with  the  revolving  cogs  of 
said  folding  maclilne  and  thereby  sustained 
all  the  Injury  that  be  did  sustain  on  that 
occasion,  being  the  same  injuries  complained 
of  in  the  petition.  At  the  time  of  said  In- 
jury the  said  plaintiff  knew  of  the  cogs, 
wheels,  and  belts  of  said  machine,  which 
were  plainly  visible  to  him,  and  knew  of 
the  danger  of  allowing  bis  band  to  come  In 
contact  with  them,  but  without  the  knowledge 
or  consent  of  the  defendant,  he  suddenly  and 
voluntarily  reached  bis  band  to  said  cogs, 
and  placed  it  in  contact  therewith  as  afore- 
said." The  answer  closed  with  a  plea  of 
contributory  negligence  on  the  part  of  the 
appellant  The  reply  to  the  answer  con- 
tains a  simple  traverse  of  Its  affirmative 
statements. 

At  the  conclusion  of  appellant's  evidence 
introduced  on  the  trial  in  the  court  below, 
appellee  asked  the  court  for  a  peremptory  In- 
struction, but  the  same  was  refused,  there- 
upon appellee  Introduced  bis  evidence,  which 
was  followed  by  that  of  appellant's  In  re- 
buttal. At  the  conclusion  of  all  the  evidence, 
appellee  renewed  the  motion  for  a  peremptory 
instruction  which  the  court  sustained,  and  the 
jury  returned  a  verdict  in  behalf  of  appellee 
In  obedience  to  the  peremptory  instruction. 
Upon  this  verdict  judgment  was  entered  dis- 
missing the  action  and  allowing  appellee  bis 
costs,  to  which,  as  well  as  the  ruling  of  the 
court  In  granting  the  peremptory  Instruction, 
appellant  at  the  time  excepted,  and  his  mo- 
tion for  a  new  trial  having  been  overruled, 
by  this  appeal  he  seeks  a  reversal  of  the 
judgment 

The  only  ground  relied  on  by  appellant  for 
a  new  trial  was  alleged  error  of  the  lower 
court  In  giving  the  peremptory  instruction, 
consequently  other  rulings  excepted  to  in  the 
lower  court  but  not  presented  on  the  motion 
for  a  new  trial,  will  not  be  considered  on 
appeal.  McLain  v.  Dibble  &  Co.,  13  Bush, 
298;  Commonwealth,  for  Use,  etc.  v.  Wil- 
liams, etc.,  14  Bush,  297;  American  Insur- 
ance Co,  of  N.  Y.  V.  Austin,  87  8.  W.  678,  18 
Ky.  Law  Bep.  632 ;  Green  v.  Culver,  39  S.  W. 
426,  19  Ey.  Law  R^.  186. 

It  is  apparent  from  the  evidence  that  the 
appellant  Mike  Hatfield,  was  not  a  regular 
employA  of  appellee,  but  be  worked  for  him 
as  a  carrier  of  papers  at  times,  covering  a 
period  of  three  or  more  months,  in  the  place 
of  Leon  Marlon,  a  regular  carrier,  who  was 
so  ill  for  a  while  as  to  be  unable  to  perform 


his  dotlea.  Appellantfs  name  was  never  on 
appellee's  books  as  a  carrier,  though  be  was 
paid  by  the  latter  for  such  work  as  be  did. 
Appellant  testified  that  he  was  In  appellee's 
employ  when  hurt  but  appellee,  Goodman, 
the  foreman,  of  bis  printing  department  and 
Pendleton  in  charge  of  tbe  carrier  dq>art- 
ment  say  he  was  not 

It  was  also  claimed  by  appellant  that  wbeo 
Injured  he  was  undertaking  to  remove  papers 
and  clippings  from  the  folding  machine  by 
direction  of  Pendleton.  Pendleton  not  only 
testified  that  be  gave  him  no  such  direction, 
but  also  that  he  did  not  in  fact  know  appel- 
lant was  at  the  folding  machine  until  he 
heard  him  cry  out  when  hurt  Goodman, 
who  was  only  a  few  feet  away,  and  at  least 
two  carrier  boys  who  were  present  when  be 
was  hurt,  did  not  hear  Pendleton  tell  him 
to  remove  the  papers  and  trimmings  from  the 
machine,  and  the  two  boys  also  testified, 
as  did  Pendleton,  that  he  was  not  in  the 
building  when  appellant  went  to  the  folding 
machine,  and  did  not  enter  it  until  imme- 
diately before  bis  injuries  were  received. 
Though  flatly  contradicted  by  the  witnesses 
named,  in  respect  to  his  having  been  ordered 
to  the  folding  machine  by  Pendleton,  still  on 
his  own  testimony  appellant  would  have  been 
entitled  to  go  to  the  Jury  with  his  case, 
had  the  determination  of  this  single  ques- 
tion of  fact  been  decisive  of  the  case.  But 
it  was  not  Yet  other  questions  fully  as 
material,  arose  upon  tbe  trial  about  which 
there  was  no  conflict  of  evidence ;  that  is  to 
say,  tbe  fact  that  appellant  knew  the  dan- 
gerous character  of  tbe  folding  ^mcblne,  was 
clearly  established  by  tbe  evidence.  Good- 
man, appellee's  foreman,  in  charge  of  the 
printing  room  and  machinery  of  tbe  office, 
had  r^>eatedly  warned  him  of  the  danger  of 
going  about  tbe  folder  and  other  machinery, 
and  driven  him  from  tbe  room  where  It  was 
situated.  Similar  warnings  were  also  given 
him  by  Pendleton  and  others  about  tbe  print- 
ing establishment  and  they  too  had  ordered 
him  to  keep  out  of  that  part  of  the  build- 
ing containing  the  printing  presses,  folder, 
and  other  machinery.  He  was  even  bodily 
picked  up  and  carried  away  from  that  room 
on  one  occasion  by  an  employe  of  appellee. 

It  is  also  patent  from  the  evidence  that 
Pendleton  bad  no  control  of  the  folding  ma- 
chine, and  was  never  In  charge  thereof. 
There  is  absolutely  no  contrariety  of  testi- 
mony on  tills  point  The  folding  machine 
and  all  other  maclilnery  of  the  establistunent 
was  in  charge  of  Goodman,  foreman  of  the 
printing  and  mechanical  department  He 
alone  bad  the  right  to  appoint  or  direct  em- 
ployes of  the  office,  or  others,  to  operate 
the  folding  machine  and  to  control  them  in 
that  work.  It  was  in  fact  operated  by  Porter 
and  Rogers  under  Goodman's  supervision. 
Bogers,  in  the  performance  of  some  other 
necessary  duty,  had  temporarily  left  it  and 
gone  to  the  room  from  which  the  papers  were 
distributed,  only  a  few  minutes  before  appel- 
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lant  was  Injured  and  the  latter,  according 
to  all  the  testimony  on  that  point  but  bis 
own,  noting  his  absence,  voluntarily  put  him- 
self at  the  machine  in  disobedience  of  the 
warning  repeatedly  givoi  him  theretofore^ 
to  stay  away  from  It 

According  to  all  the  evidence,  Pendleton's 
sole  duty  as  an  employe  of  appellee,  was  to 
distribute  the  papers.  In  the  performance 
of  this  duty  he  controlled  the  carriers  in  their 
work  of  delivering  papers  in  the  city  of 
Owensboro.  They  received  from  him  the 
papers  to  be  distributed,  and  by  Iilm  the 
territory  in  which  each  of  them  was  to  do 
bis  work  was  prescribed.  Pendleton's  work 
was  performed  in  a  room  or  department 
wholly  distinct  from  that  occupied  by  the 
presses  and  machinery  of  the  establishment 
So,  In  view  of  the  foregoing  undisputed 
facts,  though  it  be  conceded  that  appellant 
was  an  employ^  of  appellee  at  the  time  of 
receiving  bis  injuries,  it  would  necessarily 
follow  that  he  and  Pendleton  were  serving 
appellee  in  the  dlstrlbntlng,  or  circulating 
department  of  the  printing  establishment, 
and  to  that  department  their  duties  were 
confined. 

In  respect  to  the  distributing  department, 
Pendleton  was  appellee's  foreman  and  ap- 
pellant's superior,  if  the  latter  was  then  in 
appellee's  employ.  His  duties  and  those  of 
the  persons  nnder  him,  did  not  extend  to  the 
printing  department  or  operation  of  the 
folding  machine,  but  were  simply  to  receive 
the  papers  after  they  were  folded,  trimmed, 
and  ready  for  delivery,  and  to  deliver  them 
to  the  subscribers.  Therefore,  as  to  any 
otber  or  separate  department  of  appellee's 
bnslnesB,  such  as  the  mechanical  department 
of  the  printing  establishment  Pendleton  was 
not  the  agent  of  appellee,  or  the  superior  of 
appellant  and  if,  as  claimed  by  the  latter, 
he  was  ordered  by  Pendleton  to  remove  the 
papers  and  trimmings  from  the  folding 
machine  and  was  injured  in  doing  that  work, 
appellee  is  not  liable  therefor,  as  the  act  of 
Pendleton  In  thus  directing  him  was  on- 
authorized  because  beyond  the  scope  of  his 
employment  Appellant  was  not  required  to 
obey  ti-e  order  of  Pendleton  and  if  he  did 
BO.  be  was  a  mere  fellow  servant  of  Pendle- 
ton, or  a  volunteer  In  the  performance  of  a 
service  unauthorised  by  his  employment  In 
all  cases,  the  principle  upon  which  the  em- 
ployer is  held  liable  for  the  act  of  an  em- 
ploye, is  that  of  agency — what  he  does 
tliroagh  another  be  does  himself.  So,  to 
bold  the  master  liable  for  an  injury  to  one 
employ^  caused  by  the  negligence  of  another, 
it  must  be  made  to  appear  that  the  injury 
-was  received  in  the  performance  of  a  service 
for  the  master  within  the  scope  of  the  em- 
ployment of  the  person  injured,  and  that  in 
requiring  that  particular  service,  the  servant 
tbrongh  whose  negligence  the  Injury  result- 
ed had  authority  to  represent  the  master, 
axtd  by  reason  thereof,  was  the  superior  of 
tlw  poson  injured.    Otherwise,  In  the  per- 


formance of  such  service  the  negligent 
servant  and  one  injured  must  be  regarded  as 
fellow  servants,  or  the  latter  as  a  mere 
Tolunleer  in  doing  an  act  not  required  by  bis 
employment  Volz  v.  O.  &  O.  Ry.  Co.,  95 
Ky.  188,  24  S.  W.  119.  Labatt  on  Master 
and  Servant,  {  470.  In  Labatt  on  Master 
and  Servant,  {  631,  it  is  said:  "The  position 
of  the  person  undertaking  work  which  he 
was  not  authorized  to  undertake,  is  in  no 
wise  strengthened  by  the  fact  that  his  in- 
tervention therein  was  Induced  by  the  order 
of  his  own  superior." 

The  most  that  can  be  claimed  for  appel- 
lant under  the  facts  of  this  case,  is  the 
rights  of  a  volunteer,  and  Labatt  says  on 
that  subject  in  the  section  supra,  (page 
1858) :  "A  person  suing  for  injuries  received 
in  the  performance  of  work  undertaken  by 
him  as  a  volunteer,  is  placed  in  this  dilemma 
— that  if  the  evidence  shows  that  be  was 
not  authorized  to  perform,  as  a  servant,  the 
work  in  question,  the  party  for  whom  the 
work  was  done  owed  blm  no  obligation  as 
a  master;  while^  on  the  other  hand,  if  his 
claim  to  be  put  on  the  footing  of  a  servant 
is  admitted,  the  doctrine  of  common  employ- 
ment operates  as  a  bar  to  his  recovery.  The 
latter  alternative  arises  where  the  Injured 
person  was  an  emergency  assistant,  hired  by 
an  employs  who  had,  under  such  circum- 
stances, authority  to  engage  him,  although 
ordinarily  he  was  not  invested  with  any 
such  power;  or  where  the  services,  althojigb 
voluntarily  offered  In  the  first  instance,  were 
accepted  by  the  master's  agent"  On  the 
same  subject  the  author  tells  us  that  the 
minority  or  youthfulness  of  the  appellant 
does  not  affect  the  question.  "For  the  pur- 
poses of  this  doctrine  it  is  assumed  that,  in 
cases  where  the  Injury  Is  alleged  to  have 
been  received  while  the  servant  was  engaged 
in  work  undertaken  proprlo  motu,  or  In  com- 
pliance with  the  unauthorized  request  of  an 
employs  of  the  defendant,  the  controlling 
question  is  simply  whether  the  defendant 
owed  such  complainant  any  of  those  duties 
imposed  by  the  law  upon  employers  for  the 
benefit  of  their  servants,  and  not  whether 
such  complainant  was  a  trespasser,  or  negli- 
gent In  th)8  point  of  view  it  is  clear  that 
the  fact  of  the  complainant  being  of  im- 
mature age  is  a  wholly  immaterial  element." 
In  the  light  of  the  foregoing  authorities  and 
nnder  the  facts  of  this  case,  the  appellant 
did  not  show  himself  entitled  to  recover. 
Therefore,  the  lower  court  did  not  err  in 
granting  the  peremptory  instruction. 

Wherefore  the  Judgment  Is  afiSrmed. 


BBVINS  v.  J.  A.  C0ATE8  &  SONS. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1906.) 

1.   SAX.BS — CONTKAOT — OFTEB  AHD   ACCEPTANCE 
— MiSTAKB. 

Defendant  ordered  from  plaintiff  five  great 
gross  of  pins  arranged  on  papers  with  his  ad- 
vertisement printed  at  the  head  of  the  papers 
and  i>etween  the  rows  of  pins,  and  two  great 


Digitized  by 


Google 


586. 


06  SOUTHWESTERN  BBPOBTEB. 


(». 


groea  of  needles  timilarly  arranEed.  On  receipt 
of  the  order,  plaintiff  wrote  defendant,  repeat- 
ing the  order  back,  and  requesting  defendant  to 
checlc  it  over  carefully,  so  aa  to  be  sure  there 
was  no  mistake.  Defendant  replied  that  it  was 
correct  in  every  particular,  whereupon  it  was 
filled;  bnt  plaintiff  refused  to  accept  because  of 
a  mistake  in  ordering  "great  gross"  instead  of 
"groes,"  as  he  had  intended.  Held,  that  in  the 
absence  of  evidence  that  plaintiff  was  guilty  of 
any  fraud  or  sharp  practice  in  obtaining  the 
order,  or  that  it  knowingly  took  advantage  of 
defendant's  mistake,  such  mistake  was  no  de- 
fense to  an  action  for  the  price. 

[Ed.  Note. — For  cases  in  point,  sea  toL  48, 
Cent  Dig.  Sales,  {  63.] 

2.  Sam»— Bbeach  of  CoNTBAcr— RianDias  or 

SeLI.EJI— ACTIOH  FOB  PbICE. 

Where  a  contract  of  sale  provided  that  the 
goods  should  be  billed  to  W.,  which  was  the 
buyer's  nearest  railroad  shipping  point,  the 
seller  performed  his  whole  duty  when  he  shipped 
the  goods  to  the  buyer  at  that  point  and  notified 
him  of  their  arrival,  after  which  the  seller  was 
entitled  to  leave  the  goods  at  the  place  of  de- 
livery, as  the  property  of  the  buyer,  and  aue 
him  for  the  price. 

lEd.  Note. — For  cases  in  point,  aee  voL  43, 
Cent.  Dig.  Salea,  8§  377,  378,  380.] 

3.  Same — Deuvebt— Time. 

Where  an  order  for  the  aale  of  pina  and 
needlea  plainly  recited  that  it  required  from  40 
to  00  days  to  obtain  them  from  the  factory,  and 
the  buyer  knew  his  advertisement  had  to  be 
printed  on  the  papers  before  the  pins  and  needles 
could  l>e  arranged  thereon,  he  was  not  entitled 
to  defend  an  action  for  the  price,  on  the  ground 
that  he  understood  the  goods  were  to  be  shipped 
at  once,  and  because  of  delay  he  was  forced  to 
purchase  elsewhere. 

4.  Same— OANOELLATTon  of  Obdbb. 

Where  an  offer  for  th«  purchase  of  goods 

haa  been  accepted,  the  buyer  cannot  cancel  it 

without  the  seller's  consent  ' 

[Ed.  Note. — For  cases  in-  point,  see  ToL  43, 

Cent.  Dig.  Salea,  {  286.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  ofBcially  reported." 

Action  by  J.  A.  Coates  &  Sons  against  J. 
Mont  Bevins.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AfSrmed. 

N.  J.  Auzier,  E.  D.  Stephenson,  and  F.  W. 
Stowera,  for  appellant.    Harman  &  Auxler, 

for  appellee. 

BARKER,  3.  The  appellant,  J.  Mont  Bev- 
ins, is  the  owner  of  three  country  stores  which 
are  located  at  Bent  Branch,  Canady,  and  Meta, 
Pike  county,  Ky.  The  appellee  corporation 
Is  a  wholesale  dealer  in  needles  and  pins,  lo- 
cated in  New  York  City,  handling  goods 
manufactured  in  Redditch,  Eng.  The  litiga- 
tion involved  in  this  record  arose  In  this  way: 
The  appellee  mailed  to  appellant  a  circular  by 
which  it  proposed  to  sell  him  a  bill  of  needles 
and  pins  arranged  on  papers  displaying  an  ad- 
vertisement of  his  business;  the  advertise- 
ment to  be  placed  at  the  head  of  the  paper 
and  distributed  along  between  the  rows  of 
pins  and  needles.  He  re^onded  to  this  pro- 
posal, with  the  result  that  the  appellee  sent 
him  blanks  on  which  he  ordered  from  it  6 
great  gross  of  pins — 300  pins  in  a  paper — 
with  advertisements  printed  at  the  head  of 
each  paper  and  between  the  rows,  and  two 
great  gross  of  needles  put  up  in  papers  simi- 


lar to  those  containing  tbe  phis.  In  thb  or- 
der it  was  stipulated  that  It  required  fnn 
40  to  00  days  to  obtain  the  goods  froo  the 
factory,  and  that  appellant's  shipping  poiu 
was  Wllliamaon,  W.  Va.  The  gooda  wet 
shipped  to  him  at  Williamson,  W.  Vt.  & 
point  named  In  the  order,  and  wittili  tbr 
maximum  time  (00  days)  named  Uiereio;te 
appellant  refused  to  receive  or  pay  for  ttic 
claiming,  at  first,  there  were  more  goods  taa 
he  ordered,  but  subsequently  advancing  otbs 
defenses  which  will  be  hereafter  nottoed  O 
on  being  notified  of  appellant's  posifioD  rt 
reference  to  the  goods,  this  action  wu  Ilsl- 
tuted  at^lnst  him  in  the  Pike  drcoit  rout. 
and,  on  motion  of  the  appellant,  mi  tost 
ferred  to  the  equity  side  of  the  docket,  vteit 
a  trial  resulted  in  a  Judgment  for  dw  if 
pellee  for  the  full  amount  claimed,  fiO&Sa 

Appellant's  main  defense  is  that  the  oiis 
of  great  gross,  instead  of  gross,  of  pins  aid 
needles,  was  a  mistake  on  his  part,  and  so  x: 
of  proportion  to  his  needs  and  ability  to  bwHi 
that  appellee  was  bound  to  know  be  bad  miue 
a  mistake,  and  that  he  meant  gross,  hutad  i^ 
great  gross ;  In  other  words,  that  be  tbon^. 
he  was  ordering  $32.50  worth  of  pins  u< 
needles,  when  in  reality  he  was  ordebi 
$406.80  worth ;  that  the  mercantile  igesde 
showed  that  he  only  did  about  $5,000  of  bcs- 
ness  per  annum,  and  appellee,  when  It  uw- 
tained  his  financial  rating,  vras  Informed  u 
to  the  amount  of  business  he  did,  and  In  tiiii 
way  knew  that  the  order  was  a  mistiit 
This  might  be  sufficiently  plausible  to  nt- 
rant  refutation,  except  for  the  fact  thitiffs 
appellant  forwarded  his  order  to  appellet  i* 
latter  in  a  letter  repeated  it  back  to  him.  wl 
requested  that  be  check  It  over  carefully, «» 
to  be  sure  there  was  no  mistake  in  It,  io  i^ 
swer  to  which  be  re^>onded  that  be  ti^ 
checked  It  over,  and  found  it  correct  in  e»cy 
particular.  Thereupon  appellee  placed  the  or- 
der with  the  manufacturer  in  Ekigland.  wbw 
It  was  filled,  and  forwarded  to  appellint » 
above  stated.  Appellee  had  a  right  to  a- 
sume  that  appellant  knew  what  he  waDttd 
and  its  examination  Into  bis  financial  ^»^ 
ing,  if  made  at  ail,  was  for  its  own  pi«?' 
tion,  and,  being  satisfied  upon  tiiis  polat,  |t 
was  under  no  obligation  to  constitute  it«i- 
the  guardian  of  its  customer.  It  seenu  to  91 
that  appellee  did  in  the  matter  more  thu  * 
usually  done  to  prevent  a  mistake  in  <£  (^ 
der  for  goods.  As  said  before,  the  ef^l^ 
shows  that  the  goods  were  to  be  billed  to  ^  • 
liamson,  W.  Va.,  that  being  the  appdlwf' 
nearest  railroad  shipping  point,  and  ipp!!^ 
did  its  full  duty  under  the  contract  when  :i 
shipped  the  goods  to  appellant  at  that  f^'^ 
and  had  him  noUfied  of  their  arrival  Aft* 
that  it  had  a  right  to  do  as  was  done  In  tt* 
case — leave  them  at  the  place  of  dellWTWt* 
property  of  appellant,  and  sue  hhn  for  tl"* 
purchase  prlc& 

There  !■  no  evidence  that  aK>ell«  »^ 
guilty  of  any  fraud  or  sharp  pracOi*  In  "^ 
talning  the  order,  or  that  it  knowlngl;  um 
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advantage  of  the  mistake  of  appellant  If 
tbere  «ai^  we  might  reach  a  different  concln- 
«ioiL  We  have  no  doubt  that  appellant  hon- 
estly made  the  mistake  he  claims,  and  that 
the  qaantlt?  of  goods  ordered  was  very  far  be- 
yond his  needs  as  a  merchant ;  but  the  rule 
l8  elementary  that,  whei^  one  of  two  Innocent 
parties  must  suffer  because  of  a  mistake,  if 
it  has  resulted  from  the  negligence  of  one  of 
tbem,  he  must  bear  the  consequences.  The 
words  "great  gross,"  instead  of  "gross,"  were 
plainly  written  In  the  order.  Appellant,  him- 
self, testlfled  that  he  knew  the  difference  be- 
tween gross  and  great  gross,  and  that  when 
he  read  oyer  the  order.  If  he  had  noticed  the 
word  "great"  therein,  he  would  have  appreci- 
ated the  difference.  His  misfortune,  there- 
fore, was  the  result  of  his  own  negligence,  and 
not  from  any  wrong  on  the  part  of  appellee. 

We  are  not  Impressed  with  appellant's 
claim  that  he  understood  the  goods  were  to 
be  shipped  to  him  at  once,  and  that.  In  de- 
fault of  their  coming  Immediately,  he  was 
forced  to  purchase  elsewhere.  The  order 
plainly  states  that  it  required  from  40  to  90 
days  to  obtain  them  from  the  factory,  and 
In  addition  thereto  appellant  knew  his  ad- 
vertisement bad  to  tie  printed  on  the  papers 
before  the  pins  and  needles  could  be  arranged 
thereon,  and.  If  there  was  nothing  else  before 
us,  a  consideration  of  this  fact  would  con- 
strain to  the  conclusion  that  he  knew  the 
goods  were  not  to  be  shipped,  except  as  was 
done 

There  was  no  evidence  to  show  that  appel- 
lee received  the  letter  by  which  appellant  un- 
dertook to  cancel  his  order.  If  It  was  written ; 
nor  could  be,  after  It  had  accepted  the  order, 
-•cancel  It  without  Its  consent. 

The  Judgment  of  the  chancellor  in  favor  of 
appellee  for  the  full  amount  of  its  claim,  being 
In  accord  with  the  views  herein  expressed, 
Is  affirmed. 


LANDRUM  V.  COMMONWEALTH. 
(Ooort  of  AppeaU  of  Kentucky.    Oct.  11,  1906.) 
HoinciDE— Pbincipal  ard  Aocessobies— In- 

STBTTCT10NB. 

An  indictment  charged  defendant  with  aid- 
ing and  abetting  others  in  the  killing  of  de- 
ceased. It  appeared  that  defendant,  after  tht 
•hooting  commenced,  and  withoat  any  communi- 
cation with  parties  on  the  outside  who  were 
doing  it,  ran  into  the  room  where  deceased  was 
and  began  firing,  and  supposed  he  had  killed  de- 
ceased, but  be  was  in  fact  killed  by  a  shot  from 
ootside  the  building.  Held,  that  an  instruction 
that  defendant  was  gnilty  as  a  principal  if  he 
was  present  and  willfully  and  feloniously  aided 
and  abetted  those  who  killed  deceased,  was  mis- 
leading as  an  aider  or  abettor  must  be  present, 
participating  in  the  crime  and  sharing  the  crim- 
inal intent  of  the  principal. 

[E^  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  |  037.] 

Appeal  from  Circuit  Cdurt,  Laurel  County. 
"To  be  officially  reported." 
Joe  Landrum  was  convicted  of  manslaaght- 
«r,  and  he  appeals.    Reversed. 


Geo.  O.  Moorev  Walker  Moren,  Sam  C. 
Hardin,  and  B.  B.  Oolden,  for  appellant 
N.  B.  Hays,  Atty.  Qen.,  and  O.  H.  Morris, 
for  the  Commonwealth. 

O'RBAR,  J.  Appellant  was  convicted  of 
manslaughter  under  an  Indictment  charging 
him  and  George  Ward  and  Frank  Ward 
with  the  murder  of  Jeff  Goff.  In  view  of  the 
conclusion  we  have  reached  In  the  case, 
and  of  the  grounds  of  this  decision,  It  be- 
comes necessary  to  detail  the  particulars 
of  the  homicide.  Appellant  conducted  a 
grocery  store  and  restaurant  In  the  little 
mining  town  of  Pittsburg,  Laurel  county. 
About  11  o'clock  at  night  of  April  15,  1906, 
some  parties,  particularly  BUI  Miller,  Frank 
Ward,  and  possibly  George  Ward,  engaged 
In  a  shooting  affray  in  and  about  appellant's 
place.  At  the  time  the  shooting  began  ap- 
pellant was  asleep  In  a  rear  room,  sitting 
In  his  chair,  and  had  been  for  some  hours 
before.  We  think  the  proof  shows  he  was 
more  or  less  drunk  at  the  time.  There  were 
some  words  passed  between  Bill  Miller  and 
the  Wards,  all  more  or  less  drunk,  between 
whom  there  was  also  some  feeling  owing  to 
a  brother  of  Miller's  having,  about  a  month 
previous,  shot  and  killed  a  brother  of  the 
Wards.  Frank  Ward  was  armed  with  a  45- 
callbre  pistol.  BlU  Miller  was  armed  with 
a  38-calIbre  pistol,  and  George  Ward  with 
a  S8-callbre,  or  smaller.  Frank  or  George 
Ward  opened  the  fight  by  firing  upon  and 
wounding  BUI  Miller,  who,  though  desperate- 
ly wounded,  returned  their  fire  vigorously. 
They  all  passed  out  of  the  building  where 
the  fight  began,  onto  the  street,  where  the 
firing  was  kept  up  for  a  while.  Both  Bill 
Miller  and  Frank  Ward  flred  into  the  room 
after  they  went  out.  Some  one,  we  think 
the  proof  shows  satisfactorily  It  was  Frank 
Ward,  flred  through  a  window  Into  the  room 
where  Jeff  Goff  was  staggering  about  drunk, 
unarmed  and  harmless.  There  Is  no  pre- 
tense that  either  of  the  Wards  or  Miller  was 
attempting  to  Injure  Goff,  or  even  knew  of 
his  presence.  During  the  mei6e  appellant, 
awakened  from  his  slumber,  rushed  into 
the  store  room  where  Goff  was,  and  Into 
which  somebody  was  shooting,  grabbed  a  32- 
calibre  pistol  from  behind  his  counter  and 
began  to  return  the  flre  being  directed  into 
the  room.  He  saw  Jeff  Goff  staggering  about 
the  room,  and  probably  shot  at  him,  and  we 
think  the  proof  shows,  struck  him  In  the 
hands  and  lower  arm  with  several  bullets 
from  his  pistol.  But  none  of  these  wounds 
were  serious— certainly  none  a  mortal  wound. 
While  appellant  was  blazing  away  into  the 
fight  Indiscriminately,  or  even  it  may  be,  for 
the  purposes  of  this  decision,  be  said,  firing 
at  Goff,  a  pistol  shot  from  the  outside  came 
through  the  window  of  that  room  and  en- 
tered Goff's  body  from  behind,  pierced  his 
heart  and  came  out  in  front  This  bullet 
was  a  46-callbre.    He  fell  forward,  dead  of 


Digitized  by  VjOOQIC 


588 


06  SOUTHWESTERN  REPORTER. 


(ft. 


course,  and  was  not  removed  till  next  mom- 
ins,  after  a  number  of  wltneses  liad  examin- 
ed bis  poeltlon  and  wounds.  There  Is  no 
evidence  of  any  previous  agreement  or  con- 
spiracy between  appellant  and  the  Wards  to 
shoot  or  Injure  either  Goff  or  Bill  Miller,  or 
anybody  else.  There  Is  no  evidence  that 
they  had  been  together,  or  communicated 
with  each  other.  There  Is  no  evidence  that 
appellant  knew  Frank  Ward  was  shooting 
at  anybody,  or  was  outside  the  building,  or 
about  it  Whatever  may  have  been  the  pur- 
pose or  motive  of  the  Wards  towards  Bill 
Miller,  or  any  other  person  present,  there 
was  not  a  scintilla  of  proof  that  appellant 
knew  of  it  or  shared  It  to  any  extent  Aft- 
er the  shooting  was  all  over,  appellant  said 
that  he  had  killed  OoIF.  In  this  there  Is  no 
sort  of  doubt  but  that  he  was  mistaken.  He 
was  still  drunk,  and  may  have  then  thought 
that  he  had  killed  him,  and,  for  aught  we 
luiow,  may  have  Intended  to  kill  him  while 
shooting  at  him.  Still,  be  did  not  kill  him. 
Nor  did  the  wound  inflicted  by  him  upon 
Goff  contribute  to  the  tatter's  death.  Tlie 
shot  that  killed  Ooff  beyond  all  possibility 
of  dispute  or  doubt  bo  far  as  the  evidence  in 
this  record  stands,  was  the  one  flred  from 
the  outside  of  the  building  from  a  4C»-calibre 
pistol.  Appellant  was  not  outside  the  build- 
ing, and  did  not  have  a  4&-callbre  pistol,  or 
any  other  weapon  except  the  82-callbre  pistol. 
At  least  the  record  now  before  us  shows  none 
other.  I^et  It  be  admitted  that  appellant 
shot  at  Goff  and  wounded  him,  intending  to 
kill  him,  and  shot  not  In  bis  own  or  an- 
other's defense;  that  be  not  only  intended 
to  kill  GofF  but  believed  that  he  had  done  so, 
and  said  so.  Still  he  is  not  being  tried 
for  shooting  and  wounding,  but  for  killing, 
or  for  aiding  or  abetting  the  one  who  did 
kill  Goff. 

The  indictment  contained  several  counts. 
It  charged  the  three  men,  George  Ward, 
Frank  Ward,  and  Joe  Landmm  (appellant) 
with  having  shot  and  killed  and  murdered 
Jeff  Goff ;  it  then  charged  that  Frank  Ward, 
as  principal,  shot  and  killed  him,  while 
Joe  Landram  and  George  Ward  aided  and 
abetted  it;  it  charged  alternately  George 
Ward  and  Joe  Landmm  as  principals,  and 
the  others  as  aiders  and  abettors.  The  court 
in  the  instructions,  submitted  to  the  Jury 
all  these  phases  of  the  case,  except  the  con- 
spiracy charge.  The  instructions  submitted, 
too,  that  they  were  guilty  if  either  shot  at 
Bill  Miller  feloniously  and  without  real  or 
probable  cause,  in  their  own  defense  or  the 
defense  of  another,  and  thereby  shot  and 
killed  Jeff  Goff,  and  that  the  one  or  ones 
aiding  and  abetting  were  also  guilty  ac- 
cording to  their  motives.  Not  only  is  there 
no  evidence  in  this  record  tending  to  show 
that  appellant  killed  Jeff  Goff,  but  there  is 
none  tending  to  show  that  he,  in  contempla- 
tion of  law,  aided  or  abetted  the  peraon 
who  did  kill  him. 


The  court  told  the  J017  In  the  instneUtoi  | 
that  if  Frank  Ward  or  George  Ward  shot 
and  killed  Jeff  Goff,  whether  shootliig  at  him, 
or  while  shoothig  at  BUI  MUIer,  it  nek 
shooting  was  not  In  their  own  or  toaOia't 
defense,  and  if  appellant  was  presoit  ud 
willfully  and  feloniously  aided,  abetted,  u- 
■isted,  encouraged,  counseled,  advised,  0: 
oouunanded  than,  or  either  of  them,  to  » 
shoot  that  the  appellant  was  guilty  ta  prin- 
cipal, and  directed  the  manner  of  flxiiig  hii 
punishment  We  give  only  the  substance  of 
the  instructions,  the  aiding  and  al>ettio( 
feature  being  the  one  under  examlnatioa. 
Technically,  and  as  far  as  it  goes,  tiie  In- 
Btructions  as  to  the  aider  and  abettor  an 
correct  But  to  the  lay  mind  It  Is  ipt  t» 
mislead.  Would  not  the  jury  suppoM  tlit: 
to  engage  on  the  same  side,  shootint  tt 
the  same  man  or  m&i,  and  apparently  nit- 
ing  a  common  fight  with  the  principal,  Ftaak 
Ward,  would  satisfy  at  least  so  much  of  the 
Instruction  as  said  if  he  aided,  assisted,  »r 
encouraged  the  principal  in  the  shoottDg  l» 
was  gnllty  as  an  aider  or  abettor?  Yet  tint 
is  not  oiongli.  For  to  aid  and  abet  anotlKr 
In  a  crime  one  must  share  the  intuit  or  fst- 
pose  of  the  prlncipaL  If  two  or  more  actiiif 
Indepoidently  assault  anotber,  and  we  of 
them  inflicts  a  mortal  woond,  the  other  U 
not  guilty  as  an  aider  and  abettor.  Ai 
aider  and  abettor  is  a  partner  in  the  Grime, 
the  chief  Ingredient  of  which  is  always  is- 
tent  There  can  be  no  partnership  in  the 
act  where  there  Is  no  community  of  pDrpt>« 
or  intent  In  Ward  v.  Oonunonwealtli.  14 
Bush,  233,  the  defendant  was  charged  as  u 
alder  and  abettor  to  John  Biggs,  in  a  ntv 
bery.  The  instruction  waa,  if  Ward  wm 
suflSciently  near  to  the  broken  house  witk 
the  felonious  Intent  to  render  aid  and  » 
slstance  to  the  parties  who  did  enter,  if 
needed,  he  was  in  law  a  principal  in  the 
commission  of  the  offense.  And  so  he  wooU 
have  been  If  his  Intent  was  to  render  » 
slstance  to  Biggs.  The  court  reversing  the 
judgment  said  the  Instruction  should  hive 
been  modified  so  aa  to  Inform  the  juiy  thit 
the  accused  should  not  be  convicted  as  u 
alder  and  abettor  unless  the  felonious  in- 
tent was  to  render  assistance  In  the  offense 
charged.  In  Omer  v.  Commonwealth,  S6  K;. 
858,  2S  S.  W.  694,  appellant  was  one  <i  > 
posse  who  went  to  rescue  a  yonng  man  tnm 
the  custody  of  others,  not  ofiScers.  Some  of 
the  posse  shot  and  killed  one  of  the  othef 
party,  not  in  self-defense.  The  appeUu>< 
was  tried  and  convicted  as  an  aider  vi 
abettor.  The  court  said  that  the  appellsnt 
bad  said  nothing  and  did  nothing  at  the  tlaie 
of  the  immediate  killing.  Nevertheless,  It 
by  his  presence  he  gave  aid  or  encon^at^ 
ment  to  the  others  engaged  in  tlie  flglit  he 
is  guilty  of  murdor,  if  they  were  so  piUt7> 
provided  he  was  there  in  pursuance  ot  • 
mutual  understanding  to  carry  out  some  un- 
lawful purposSb    Hia  presence   alone,  with- 
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out  sacb  an  noderstanding,  did  not  make 
him  responsible  for  the  acta  of  the  othenu 
"Therefore,"  the  court  concluded,  "the  case 
against  him  rests  upon  the  Intent  with  which 
he  was  present,  to  be  gathered  from  the 
proof  and  ail  the  circumstances  in  the  case." 
To  constitute  one  an  aider  and  abettor,  some- 
tlmes  called  a  principal  in  the  second  degree, 
It  Is  essential  that  be  be  present,  actually  or 
constructively,  at  the  commission  of  the 
crime,  and  participate  in  it,  sharing  the  crim- 
inal Intent  of  the  principal  in  the  first  degree^ 
Barrel!  ▼.  State,  18  Tex.  713;  Martin  t. 
State,  80  Ala.  UB,  8  South.  23,  18  Am.  St 
R^.  91 ;  Adams  y.  State,  65  Ind.  665 ;  Com- 
monwealth ▼.  Ryan,  154  Mass.  422,  28  N.  E. 
288;  State  t.  HUdreth,  81  N.  C.  440,  61  Am. 
Dec.  369,  note.  The  alder  and  abettor  may  be 
gnllty  in  a  different  degree  from  the  princi- 
pal, each  to  be  held  to  account  according 
to  the  turpitude  of  bis  own  motive. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial,  under  proceedings  consistent 
berewltlL 


OOMBS  V.  COMBS. 
(Oourt  of  Appeals  of  Kentucky.    Oct.  11,  1908.) 

1.  AFFKAI.  —  FiNDIHQS  OF  TBIAL  COUST  OH 
CONFLICTINQ    EVIDENCB— OONCLDBIVENSSS. 

The  findinz  of  the  chancellor,  where  the 
evidence  is  conflicting  and  the  mind  is  left  in 
doabt  as  to  the  tmth,  will  not  t>e  disturbed  on 
appeal. 

2.  Saux— PBEsmcpnoNS— Vbbdict. 

Where,  in  a  anit  for  the  settlement  of  a 
partnenhlp,  the  acconnt  l>ook8  of  the  partner- 
ship produced  in  the  lower  court  were  not 
brought  ap  on  appeal,  the  court  could  not  dis- 
turb the  Judgment;  the  presumption  being  that 
the  trial  court  reached  the  correct  conclusion. 

lEd.  Note. — For  cases  in  point,  see  vol.  8, 
Gent  Dig.  Appeal  and  Error,  (f  3678-3678.] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  ofBclally  reported." 

Action  by  G.  P.  Combs  against  D.  7. 
Combs.  From  a  lodgment  for  plaintiir,  de- 
fendant appeals.    Affirmed. 

Wm.  Cromwell  and  Bach  &  Miller,  for  ap- 
pellant   Fitzpatrick  &  Salyer,  for  appellee. 

HOBSON,  0.  J.  Appellee  sued  appellant 
on  an  account,  and  In  a  separate  suit  in 
equity  sued  for  a  settlement  of  an  alleged 
partnership  between  them.  Appellee  pleaded 
as  a  counterclaim  an  account  which  he  held 
against  the  plaintiff.  The  two  cases  were 
consolidated  and  referred  to  the  commissioner 
to  report  a  settlement  between  the  parties. 
He  reported  a  balance  of  $254.74  in  favor  of 
the  plalntifl.  Numerous  exceptions  were 
filed  to  the  report,  wblcb  were  all  overruled 
by  the  circuit  court  and  Judgment  was  en- 
tered in  favor  of  the  plaintiff  upon  tbe  re- 
port   The  defendant  appeals. 

Tbe  case  involves  nothing  but  qaestlong  of 
fact  Our  rule  is  not  to  disturb  the  chancel- 
lor's conclusion  on  a  question  of  fact  where 
the  evidence  la  conflicting  and  the  mind  la 
left  in  doabt  as  to  the  truth.    Tbe  evidence 


here  Is  very  conflicting  and  leaves  the  mind 
in  doubt  on  the  litigated  questions  of  fact 
The  books  containing  the  accounts,  which 
were  produced  before  the  commissioner  and 
which  are  made  the  basis  of  his  report, 
are  not  brought  up  upon  the  appeal.  With- 
out the  books  we  cannot  form  any  intelli- 
gent idea  of  tbe  atate  of  the  account  Tbe 
presumption  is  that  tbe  commissioner  and 
the  circuit  Judge,  with  the  books  before 
them,  reached  tbe  right  conclusion.  We  can- 
not disturb  their  Judgment  when  tbe  books 
upon  which  they  acted  are  not  before  ns. 
Judgment  affirmed. 


HOBBS   V.  RAT. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

1.  Tbial  —  Pebeuptobt  Instbuction  —  B«- 
QUEST— Effect. 

A  request  for  a  peremptory  instruction 
being  in  the  nature  of  a  demurrer  to  the  evi- 
dence concedes  the  evidence  to  be  true. 

[Ed.  Note. — For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial.  H  399.] 

2.  Tbndbb— Cebtified  Check. 

A  certified  check  is  not  ordinarily  the  equiv- 
alent of  money  for  the  purposes  of  a  tender. 
8.  PABTNEBSinp— ConTBAor— Bbbaoh. 

Where  defendant  agreed  to  enter  a  partner- 
ship with  plaintiff  on  plaintiff's  payment  of  a 
certain  sum  of  money  on  Januair  15,  1905, 
which  time  was  later  extended  to  February  1st, 
and  on  that  day  plaintiff  presented  bimRelf  and 
offered  to  carr^  out  the  contract  but  defendant 
refused,  plaintiff  had  a  cause  of  action  for  what- 
ever damage  he  sustained. 

4.   CORTBAOTB  —  TEKDEB  OT   PEBrOBMANOE   - 

Waiveb. 

Where  an  agreement  to  form  a  partner- 
ship required  plaintiff  to  pay  $800  for  certain 
land  on  a  specified  date,  but  before  tbe  date,  as 
extended,  arrived,  defendant  informed  plaintiff 
that  he  would  not  perform  his  part  of  the  con- 
tract, plaintiff  was  absolved  from  making  a 
formal  tender  as  a  condition  to  his  right  to  re- 
cover damages  for  breach  of  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Dent  Dig.  Contracts,  (  1238J 

6.  Pleading — ^Akxndkxnt    to    Corfobu   to 
Pkoofs. 

Where  plaintHTs  testimony  made  a  case 
for  the  jury,  though  somewhat  different  from 
that  alleged,  the  court  should  have  allowed  an 
amendment  of  the  petition  to  conform  to  the 
proof. 

Appeal  from  Circuit  Court  Sbelby  County< 

"Not  to  be  officially  reported." 

Action  by  P.  A.  Hobbs  against  W.  B.  Ray. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Reversed. 

Willis  &  Todd,  for  appellant  Gilbert  & 
Gilbert,' for  appellee.- 

BARKER,  J.  This  action  was  instituted 
by  the  appellant  in  the  Shelby  circuit  court 
to  recover  damages  for  a  breach  of  the  fol- 
lowing agreement: 

"mis  contract  made  and  entered  into  by 
and  between  Dr.  W.  R.  Ray,  of  Shelby  coun- 
ty, Kentucky,  of  the  first  part  and  Dr.  P. 
A.  Hobba,  of  Jefferson  county,  Kentucky,  of 
the  second  part,  witnesseth: 

'TThat  first  party  has  this  day  sold  to  see- 
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ond  party  a  lot  of  ground  1b  Shelby  Co.,  Ey., 
on  the  south  side  of  the  SlmpsonvlUe  and 
Antiocb  Turnpike,  about  7^  miles  from  ^bel- 
byville,  and  what  la  known  as  the  Toll 
House  property,  and  bounded  as  follows: 

"On  the  north  by  pike;  on  the  east  by 
WUlls  Williams,  and  on  the  south  and  west 
by  first  party's  land,  and  the  strip  so  con- 
tracted for  has  been  staked  oft  and  is  to  be 
surveyed;  supposed  to  contain  about  two 
(2)  acres  more  or  less.  Second  party  agrees 
to  pay  $800.00  cash  on  or  before  January 
15th,  1905,  at  which  time  a  deed  la  to  be 
made  by  first  party  to  second  party,  and  a 
further  condition  of  this  contract  is  that  on 
January  1st,  1905,  a  Joint  and  equal  partner- 
ship is  to  be  formed  between  said  first  and 
second  parties,  and  to  continue  until  May 
1st,  1906,  In  the  practice  of  medicine,  and 
at  which  time  said  partnership  ceases  and 
the  accounts  of  the  partnership  to  be  divided 
and  first  party  obligates  himself  to  cease 
the  practice  of  medicine  at  bis  present  loca- 
tion and  not  to  resume  the  practice  of  his 
profession  within  seven  (7)  miles  of  his  pres- 
ent location. 

Witness  hands  of  first  and  second  parties 
this  December  20th,  1901. 

"[Signed]  W.  R.  Ray, 

"P.  A.  Hobbs." 

Upon  the  trial  in  the  circuit  court,  after 
the  evidence  of  the  appellant  was  all  In,  the 
court  peremptorily  Instructed  the  Jury  to 
find  a  verdict  for  the  appellee;  and  the  pro- 
priety of  this  ruling  is  the  question  involved 
on  this  appeal.  The  peremptory  instruction 
being  In  the  nature  of  a  demurrer  to  the  evi- 
dence, concedes  It  to  be  true.  All  of  the 
evidence  for  the  appellant,  which  Is  material 
for  consideration  at  this  time,  is  contained  In 
his  testimony  given  in  his  own  behalf.  He 
did  not  himself  comply  with  the  stipulationB 
required  of  bim  by  the  terms  of  the  contract 
He  was  not  ready  with  his  money  on  the 
15th  of  January,  1905,  and  made  no  tender 
either  before  or  at  that  time;  but  he  states 
that  the  time  for  compliance  with  the  con- 
tract was  extended  by  mutual  agreement  to 
the  Ist  of  February,  and  that  before  that 
time  the  appellee  declared  he  would  not 
carry  it  out,  although  the  appellant  was  then 
ready  and  willing  to  perform  his  part  of 
the  terms  as  extended.  It  is  true,  that  a 
certified  check  is  not,  ordinarily,  the  equiva- 
lent of  money  for  the  purposes  of  a  tender, 
but  appellant  states  that  appellee  agreed  to 
accept  It  and  to  prepare  a  deed  for  the  prop- 
erty to  be  conveyed,  and  to  take  it  to  Willis 
and  Todd,  appellant's  attorneys,  who  held  the 
certified  check,  and  who  were  to  give  it  to 
appellee  upon  the  delivery  of  the  deed.  If 
Hobbs  Is  to  be  believed,  Ray  agreed  to  all 
this. 

Before  the  Ist  day  of  February,  1905,  the 
appellant  says  he  presented  himself  and  of- 
fered to  carry  out  the  contract  by  going  into 
partnership  -with  the  appellee  in  the  practice 
of  medicine  according  to  the  terma  of  the 


agreement  between  them.  If  tbla  was  true, 
he  had  a  cause  of  action  against  the  appellee 
for  whatever  damage  he  sustained.  It  was 
not  necessary  to  tender  the  certified  check 
after  appellee  had  refused  to  carry  out  the 
contract  The  law  does  not  require  a  vain 
and  useless  thing;  and,  where  one  party  ad- 
vises the  other  that  he  does  not  intend  to 
perform  his  part  of  a  contract  the  second 
party  is  absolved  from  any  obligation  to  g» 
on  further  with  the  agreement  and  may  re- 
cover whatever  damages  he  has  sustained 
by  reason  of  the  wrongful  breach.  Assum- 
ing appellant's  testimony  to  be  true,  a  case 
tor  the  Jury  was  made  out,  and  the  trial 
court  should  have  allowed  the  amended  pe- 
tition tendered  to  make  the  pleadings  con- 
form to  the  proof  to  be  filed. 

Wherefore  the  Judgment  la  reversed  for  a 
new  trial  consistent  herewith. 


EVERSOLB  V.  HOIiLIDAT. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.> 

1.  BLEOriONft— NOHIRATIORB— MOKIHATIOn  BT 

Pftition. 

A  candidate  for  nomination  for  a  county 
office  received  a  certificate  of  nomination  at  the 
primary.  The  party  authority  canceled  the  cer- 
tificate, and  declared  a  competitor  the  party 
nominee.  Thereafter  the  candidate  filed  an  in- 
dependent nomination  by  petition.  BM,  that  as 
the  revocation  of  the  certificate  of  nomination 
dated  back  to  the  primary  and  left  the  candidate 
In  the  same  attitude  he  would  have  been  if  no 
certificate  had  been  issued  to  him,  he  was  en- 
titled to  have  his  name  on  the  ballot  by  petition 
without  complying  with  Ky.  St  1903,  |  1454, 

firoviding  that  where  any  person  has  been  nom- 
nated  as  a  party  candidate  for  any  ofBce  and 
also  as  a  candidate  by  petition,  his  name  shall 
be  placed  on  the  ballot  In  the  list  of  candidates 
nominated,  unless  he  shall  request  that  his  name 
be  printed  as  nominated  by  petition,  the  pur- 
pose of  the  statute  being  to  prevent  the  same 
person  from  being  placed  on  the  ballot  as  a 
party  nominee  and  also  by  petition. 

2.  Samk. 

A  candidate  for  nomination  for  a  county 
office  at  a  primary  received  a  certificate  of  nom- 
ination which  was  revoked  by  party  authority 
and  a  certificate  issued  to  a  competitor.  The 
candidate  attempted  to  appeal  to  a  higher  party 
organization,  and  obtained  an  Injunction  pre- 
venting the  acceptance  of  the  certificate  issued 
to  the  competitor,  which  injunction  was  dis- 
solved. The  candidate  filed  a  nomination  by 
petition  prior  to  the  dissolution  of  the  injunc- 
tion. Held,  that  as,  at  the  time  the  i>etition  was 
filed,  he  was  not  the  hominee  of  the  party,  he 
was  entitled  to  get  on  the  tnllot  by  petition. 

3.  SaMEJ— PETTnON— SUFFICIENCr. 

A  petition  nominating  an  independent 
candidate  for  sheriff,  which  requests  that  the 
picture  of  the  candidate  shall  be  the  device  by 
which  he  shall  be  designated  on  the  ballot  is  a 
Bufiicient  compliance  with  Kv.  St  1903,  §  1453, 
requiring  a  petition  for  nomination  to  designate 
a  device  by  which  the  candidate  nominated 
thereby  shall  be  designated  on  the  ballot 

[Ed.  Note. — For  cases  In  point  see  voL  18, 
Cent.  Dig.  Elections,  |  126.] 

4.  SAin. 

Under  Ky.  St  1903,  {  1453,  providing  that 
a  petition  for  the  nomination  of  a  candidate- 
shall  designate  the  brief  name  or  title  of  the 
party  or  principle  which  the  candidate  repre- 
sents, together  with  a  device  by  which  he  shall  he- 
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desUtnated  on   tbe  ballot,  It  Is  not  necessary 

that   the   petition    nominating   an    independent 

candidate  shall  designate  either  a  party  title  or 

principle. 

6.  Saks— Baixots— ASXA.RQXUSKT  or  Oahdi- 

DATn. 

Tli«  devioo  and  name  of  an  Independent 
nominee  for  sheriff  was  placed  at  the  nead  of 
the  independent  colnnm,  and  at  the  end  of  the 
column  waa  the  device  and  name  of  an  inde- 
pendent candidate  for  representative.  The  clerk 
waa  not  influenced  by  fraud.  Held,  that  as  the 
statute  does  not  provide  in  what  position  on  the 
ballot  or  in  the  column  a  device  of  an  independ- 
ent candidate  shall  lie  placed,  the  regular  party 
nominee  for  sheriff  could  not  complain  of  tbe 
arrangement  of  the  ballot. 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  offlclally  reported." 

Election  contest  by  S.  B.  Holliday  against 
M.  O.  EJrersoIe.  From  a  Judgment  for  the 
former,  tbe  latter  appeals.  Reversed  with  di- 
rections. 

Wm.  Cromwell,  Miller  &  Fitzpatrlclc,  J.  C. 
Eversole,  F.  E.  Hogg,  F.  J.  Bversole,  P.  T. 
Wbeeler,  and  Hogg  &  Williams,  for  appellant 
Greene  &  Yanwinkle,  Wootton  &  Morgan,  and 
W.  E.  Erersole,  for  appellee. 

CARROLL,  C.  Tbe  parties  to  this  appeal 
were  contending  candidates  for  the  office  of 
sberlff  of  Perry  county  before  a  primary  elec- 
tion held  in  August,  1905.  On  the  face  of 
tbe  returns  tbe  appellant,  Erersole,  received 
a  majority  of  50  votes  and  was  awarded  the 
certificate  of  nomination,  which  he  Sled  in 
tbe  office  of  the  county  court  clerk.  In  due 
time,  the  appellee,  Holliday,  contested  ap- 
pellant's right  to  the  nomination  before  the 
Republican  county  committee,  which  com- 
mittee on  October  21,  1906,  rendered  a  Judg- 
ment canceling  the  certificate  of  nomination 
wblch  had  previously  been  Issued  to  appel- 
lant, and  declared  appellee  the  nominee  of 
tbe  party.  Appellant  appealed  from  the  deci- 
sion of  the  county  committee  to  the  committee 
for  the  congressional  district,  and  also  at- 
tempted to  have  his  case  heard  by  the  state 
executive  committee,  but  he  was  not  succesa- 
fol  In  obtaining  a  hearing  before  either  of 
these  committees.  On  the  day  the  Judgment 
waa  rendered  by  the  county  committee,  ap- 
pellant also  instituted  an  action  in  the  Perry 
circuit  court,  enjoining  appellee  and  the  coun- 
ty clerk  of  Perry  county  from  filing  or  offer- 
ing to  file,  the  certificate  of  nomination  grant- 
ed to  appellee  by  the  county  committee.  A 
temporary  restraining  order  was  issued  by 
the  circuit  clerk,  but  this  was  dissolved  by 
tbe  circuit  Judge,  on  October  23d.  Appellant, 
evidently  anticipating  an  adverse  decision  in 
the  contest  proceedings  before  the  connty 
conunlttee,  had  prepared  a  petition  in  the 
manner  provided  in  section  1453  of  the  Ken- 
tucky Statutes  of  1903,  signed  by  the  req- 
uisite,number  of  voters,  requesting  the  coun- 
ty clerk  to  have  printed  on  the  ballots  his 
name  as  a  candidate  for  tbe  office  of  sheriff 
—the  petition  stating  that  "the  picture  of 
himself,  M.  G.  ETversole,  shall  be  the  figure,  or 
device  by  which  said  M.  C.  Eversole  shall 


be  designated  on  said  ballots."  This  peti- 
tion was  filed  with  the  county  clerk  on  the 
night  of  October  21,  1905.  The  county  clerk, 
in  arranging  the  ballot,  made  four  columns — 
the  first  being  the  Democratic  ticket,  under 
the  device  of  a  rooster,  the  second  the  Re- 
publican ticket,  under  the  device  of  a  log 
cabin,  at  the  bead  of  the  third  column  be 
placed  the  name  of  M.  C.  Eversole  as  a  can- 
didate for  sheriff,  under  the  device  of  bis 
picture,  and  In  the  same  column  under  Ever- 
sole's  name  was  placed  the  name  of  Green  B. 
Morris,  candidate  for  Jailer,  under  the  de- 
vice of  a  barefooted  boy,  and  under  this  in  tbe 
same  column  was  placed  the  name  of  Hiram 
Tee,  candidate  for  representative,  under  the 
device  of  his  picture,  and  in  tbe  fourth  column 
was  placed  the  names  of  James  Eversole  and 
H.  M.  Begley  as  candidates  for  assessor,  and 
the  name  of  Fish  Napier  as  candidate  for 
sheriff — each  of  these  names  being  under  a 
different  device.  John  Gross  was  a  candi- 
date for  sheriff  in  the  Democratic  column, 
but  it  appears  that  neither  Gross  nor  Napier 
desired  their  names  placed  on  the  ballot,  al- 
though they  failed  to  notify  the  clerk  of  this 
fact  in  proper  time,  and  as  a  result  of  their 
dlBlnclinatlon  to  run,  which  was  generally  un- 
derstood, they  only  received  a  few  votes  each. 
On  the  face  of  the  returns,  appellant  received 
851  votes  and  appellee  670,  and  the  election 
commissioners  awarded  a  certificate  to  appel- 
lant Appellee  in  the  manner  provided  in  the 
statutes,  contested  the  election,  chiefiy  upon 
the  ground  that  appellant's  name  was  Im- 
properly and  unlawfully  placed  upon  the 
ballots,  and  that  none  of  the  votes  cast  for 
him  should  be  counted.  His  election  was  also 
tentested  upon  the  ground  of  fraud  and  ir- 
regularity in  several  precincts  in  the  county. 
And  appellant  likewise  contested  a  number  of 
votes  cast  for  appellee,  upon  tbe  ground  that 
they  were  fraudulent  and  illegal.  The  cir- 
cuit court  in  an  opinion  adjudged  that  the 
name  of  appellant  was  not  legally  placed  and 
printed  on  tbe  official  ballots  and  that  all  the 
votes  cast  and  counted  for  him  were  illegal 
and  should  not  be  counted  for  any  candidate, 
'  basing  his  opinion  upon  the  ground  that  as 
appellant  has  filed  with  the  county  clerk  the 
certificate  of  nomination  issued  to  him  by 
the  governing  authority  of  the  Republican 
Party  in  Perry  county,  and  had  not  filed  any 
statement  waiving  his  right  to  the  certificate 
of  nomination,  that  his  petition  to  be  placed 
on  the  ballot  as  an  independent  candidate 
was  not  filed  in  good  faith  and  was  void,  and 
did  not  entitle  him  to  a  place  on  the  ballot 
The  circuit  court  did  not  pass  on  the  ques- 
tion of  the  legality  of  the  votes  cast  either 
for  appellant  or  appellee,  nor  do  we  deem  it 
necessary  to  go  Into  this  question.  Irregular- 
ities, and,  in  some  instances,  fraud,  was  per- 
petrated in  the  interest  of  both  candidates, 
but  not  In  a  sufficient  degree  to  affect  the 
result  or  to  overcome  the  majority  received 
by  appellant  11  be  is  entitled  to  the  votes  te- 
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celved  by  him.  Therefore,  In  disposing  of  the 
case  we  will  consider  the  question  passed  on 
by  the  lower  court,  and  mainly  relied  on  by 
counsel  in  this  court,  and  a  few  minor  ir- 
regularities in  the  prq>aration  of  the  ballot 
to  which  our  attention  Is  directed. 

Section  1453  of  the  Kentucky  Statutes  of 
1903  in  so  far  as  the  same  is  pertinent,  pro- 
vides that,  "The  county  clerk  in  each  county 
shall  cause  to  be  printed  on  the  respectlTS 
ballots  *  *  *  the  names  of  any  candidate 
for  any  office  when  petitioned  so  to  do  by 
electors  qualified  to  vote  for  such  candidates. 
Such  petition  shall  state  the  names  and  resi- 
dences of  each  of  such  candidates  that  is  le- 
gally qualified  to  hold  such  office;  that  the 
subscribers  desire  and  are  legally  qualified  to 
vote  for  such  candidates,  and  shall  designate 
a  brief  name  or  title  of  the  party  or  principle 
which  said  candidates  represent,  together 
with  any  simple  figure  or  device  by  which 
they  shall  be  designated  on  the  ballot" 

Section  1464  of  the  Kentucky  Statutes  of 
1908  reads  in  part :  "If  any  person  has  been 
nominated  as  candidate  for  any  office  by  con- 
vention, and  also  as  a  candidate  for  the  same 
office  by  petition,  his  name  shall  be  placed  on 
the  ballot  but  once,  to  wit:  in  the  list  for 
candidates  nominated  by  such  convention, 
and  the  place  occupied  by  his  name  in  such 
petition  shall  be  left  blank;  provided,  that 
If  such  candidate  shall  in  writing  prtor  to  the 
last  day  for  filing  nominations  request  that 
his  name  be  printed  as  nominated  by  petition, 
It  shall  be  so  printed,  and  shall  be  omitted 
from  the  list  nominated  by  convention." 

Section  1400,  Kentucky  Statutes  of  1903 
provides  that  "the  county  clerks  of  the  sever- 
al counties  shall  cause  the  name  of  all  candi- 
dates of  their  respective  jurisdictions,  where 
nominations  for  any  office  specified  on  the 
t>alIot  have  been  duly  made  and  not  with- 
drawn In  accordance  herewith,  to  be  print- 
ed on  one  ballot,  all  nominations  of  any  party 
or  grroup  of  petitioners  as  designated  by  them 
in  their  certificate  or  petitions,  or  If  n<Mie, 
be  designated  under  some  suitable  title  or 
device." 

Appellant  did  not,  as  provided  in  section 
1454,  request  that  his  name  be  printed  as 
nominated  by  petltl<M),  or  that  it  be  omitted 
from  the  list  nominated  by  the  primary,  and 
It  Is  Insisted  by  appellee  that  as  appellant 
had  filed  with  the  clerk  the  certificate  of  nom- 
ination Issued  to  him  by  the  governing  au- 
thority of  the  party,  that  he  could  not  have 
his  name  placed  on  the  ballot  by  petition  un- 
til he  had  In  writing  requested  the  clerk  to 
print  bis  name  as  nominated  by  petltI<M>,  and 
that  falling  to  file  this  written  request,  the 
clerk  had  no  authority  to  place  his  name  on 
the  ballot  by  petition.  It  is  true  that  the 
governing  authority  of  the  party  had  issued 
to  appellant  a  certificate  of  nomination  and 
that  he  had  filed  this  with  the  clerk,  but  it  is 
also  true  that  subsequently  the  same  govern- 
ing authority  of  the  party  canceled  and  re- 
voked the  certificate  of  nomination  issued 


to  appellant,  and  declared  that  appellee  was 
the  nominee  of  the  party  for  the  office  of 
sheriff.  This  revocation  of  the  certificate 
Issued  to  appellant  dated  back  to  the  prima- 
ry, and  had  the  effect  of  annulling  as  of  the 
date  of  its  issual  the  certificate  given  to  ap- 
pellant, and  left  him  in  the  same  attitude 
as  he  would  have  been  if  no  certificate  had 
been  issued  to  him  at  alL  At  the  time  bis 
petition  was  filed  with  the  clerk,  he  was  not 
the  nominee  of  the  party  under  the  primary 
election.  It  would  have  been  idle  for  him 
to  have  filed  a  written  statement  with  the 
clerk  renouncing  the  nomination  when  the 
party  that  gave  it  to  him  had  taken  It  back, 
and  he  had  no  nomination  to  decline.  The 
purpose  of  the  statute  as  made  manifest  by  its 
reading  was  to  prevent  the  same  person  from 
being  placed  on  the  ballot  in  two  places — as 
nominee  of  the  party  and  by  petition — Whence, 
it  declares  that  if  any  person  has  been  nmnln- 
ated  as  a  candidate  by  ctmvention  and  also 
as  a  candidate  for  the  same  office  by  petition, 
his  name  shall  be  placed  on  the  ballot  but 
once,  namely,  la  the  list  of  candidates  nom- 
inated by  such  convention,  unlesa  he  reooon- 
ces  the  nomination,  and  requests  that  his 
name  be  printed  as  nominated  by  petition. 
Nor  was  his  petition  filed  until  after  appel- 
lee had  tendered  to  the  clerk  the  c^rtlflcate 
of  nomination  to  him.  It  Is  said,  however, 
for  appellee,  that  although  the  certificate  of 
nomination  issued  to  appellant  had  been  re- 
voked by  the  governing  authority  In  the 
county,  that  be  obtained  an  injunction  pre- 
venting the  derk  from  accepting  the  certifi- 
cate of  appellee,and  also  prosecuted  an  ap- 
peal from  the  decision  of  the  county  com- 
mittee to  a  higher  party  organization  having 
the  right  to  reverse  and  set  aside  the  action 
of  the  county  committee.  These  efforts  on 
the  part  of  appellant  to  prevent  the  action 
of  the  county  committee  In  giving  a  certifi- 
cate to  appellee  from  becoming  effective,  did 
not  change  the  status  of  affairs  at  the  time 
his  petition  was  filed,  nor  was  it  as  the  rec- 
ord shows  subsequently  changed.  At  the 
time  his  petition  was  filed  he  was  not  the 
I  nominee  of  the  gfoveming  authority  in  the 
county  for  the  office  of  sheriff,  and  at 
that  time  the  only  way  in  which  he  could 
get  on  the  ballot  was  by  petition.  If  any 
other  rule  were  adopted,  a  hostile  and 
unfair  party  committee  mi^t  on  the  last  day 
in  which  to  file  petitions  and  certificates  of 
nomination  annul  a  certificate  previously  is- 
sued and  grive  the  nomination  to  another  par- 
ty, and  thereby  prevent  the  person  who  had 
first  obtained  It  from  becoming  a  candidate 
by  petition.  When  the  certificate  to  appel- 
lant was  revoked,  he  had  at  mice  the  right 
to  file  his  petition  with  the  county  cleric,  and 
this  right  existed  Irrespective  of  any  attempt 
on  his  part  to  have  restored  to  him  the  cer- 
tificate of  nomination.  If  afterwards  tbe 
courts  or  the  governing  authority  of  the  par- 
ty had  declared  him  to  be  the  nominee  of  tbe 
primary  election,  his  name  could  only  go  oo 
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tbe  ballot  once,  as  such  nominee,  unless  after 
be  received  the  nomination  be  renounced  It 
in  the  manner  pointed  out  in  the  statute. 

It  Is  further  urged  that  the  petition  of 
appellant  Is  not  sufficient  because  It  falls  to 
designate  a  brief  party  name  or  title  of 
tbe  party  or  principle  which  appellant 
represented,  together  with  a  devise  or 
figure  by  which  he  should  l>e  designated  <h> 
tbe  ballot  The  petition  requests  that  "the 
picture  of  himself,  M.  C.  Eversole,  shall  be 
the  figure  or  device  by  which  he  shall  be  des- 
ignated on  the  ballot,"  and  In  this  respect  the 
petition  was  a  sufficient  and  substantial  com- 
pliance with  the  statute,  as  It  does  not  point 
out  or  describe  the  character  of  the  figure  or 
device  which  the  candidate  shall  designate, 
and  under  this  provision  the  candidate  has  a 
right  to  designate  any  flgure  or  device  be  sees 
proper  to  select,  except  that  he  may  not 
designate  "tbe  coat  of  arms  or  seal  of  the 
state  or  of  the  United  States,  the  national 
flag,  or  any  other  emblem  common  to  the 
people  at  large."  Nor  Is  It  necessary  that  a 
candidate  by  petition  who  does  not  seek  to 
have  his  name  placed  on  the  ballot  under  the 
device  and  title  of  a  political  party  shall  des- 
ignate the  name  or  title  of  the  party  or  prin- 
ciple which  the  candidate  represents.  The 
Ky.  St  1903,  (  1453,  provides  in  part  that 
"If  any  political  party  entitled  to  nomination 
by  convention  shall  in  any  case  fail  to  do  so, 
tbe  names  of  all  nominees  by  petition  for  any 
office  who  shall  be  described  In  tbat  petition 
as  members  of  and  candidates  of  such  party 
shall  be  placed  under  the  device  and  title  on 
the  ballots  as  If  nominated  by  convention." 
But,  if  a  candidate  desires  to  make  the  race 
Independent  of  any  political  party,  and  not  as 
tbe  champion  or  advocate  of  any  particular 
principle,  It  Is  not  necessary  that  tbe  petition 
shall  designate  either  a  party  title  or  princi- 
ple. Any  other  construction  would  prevent 
an  independent  candidate  from  being  placed 
on  the  ballot  by  petition,  and  would  practical- 
ly annul  so  much  of  the  statute  as  allows 
persons  to  be  placed  on  the  ballot  by  petition, 
as  it  usually  happens  that  those  candidates 
who  are  placed  on  the  ballot  by  petition  are 
making  tbe  race  entirely  Independent  of  any 
political  party,  and  the  statute  gives  to  the 
people  the  right  when  a  requisite  number  so 
desire  to  have  placed  on  the  ballot  a  person 
for  whom  they  can  vote  without  any  refer- 
ence as  to  whether  or  not  he  represents  or  Is 
a  candidate  of  any  party,  or  is  a  diamplon 
or  advocate  of  any  particular  principle. 
When  this  Is  tbe  case.  It  Is  only  necessary 
that  the  petition  shall  designate  a  figure  or 
device  by  which  the  candidate  shall  be 
knoTvn  on  the  ballot  The  action  of  tbe 
county  clerk  Is  severely  criticized  by  counsel, 
bat  a  careful  reading  of  tbe  record  satisfies 
ns  that  tbe  county  clerk  was  not  guilty  of 
any  improper  or  fraudulent  conduct;  on  the 
contrary,  be  seems  to  have  been  actuated  by 
a  ptirpose  to  discharge  his  duty  Impartially. 

Appellee  was  placed  on  the  ballot  In  tbe 
Hepnblican  column  as  tbe  nominee  and  under 
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the  device  of  that  party;  nor  was  he  deceived 
by  the  failure  of  appellant  to  file  a  written 
renunciation  of  the  nomination  received  by 
bim,  and  which  Iiad  been  revoked,  nor  Ignor- 
ant of  tbe  fact  tbat  appellee  did  intend  to 
have  his  name  placed  on  the  ballot  by  peti- 
tion. There  is  filed  in  the  record  the  certifi- 
cate of  the  deputy  clerk  of  tbe  Perry  county 
court,  dated  October  26, 1905,  reciting  that  tbe 
petition  of  appellant  asking  tbat  bis  name 
be  placed  on  the  ballot  under  an  Independent 
device  as  a  candidate  for  sheriff  of  Ferry 
county  was  filed  with  the  county  clerk  on 
October  21,  1905,  and  on  October  26tb,  was 
In  the  possession  of  the  county  clerk  who 
was  then  absent  from  the  county  for  the 
purpose  of  having  the  ballots  prepared. 
The  clerk  placed  tbe  device  and  name  of 
appellant  at  the  head  of  the  third  column, 
and  at  the  foot  of  the  column  the  device 
and  name  of  the  indei)endent  candidate 
for  representative,  and  of  this  arrange- 
ment appellant  complains  insisting  that  the 
name  of  the  candidate  for  representative 
should  have  been  placed  at  the  bead  of  the 
column  and  the  name  of  the  appellant  under 
it  The  statute  does  not  provide  in  what 
position  on  the  ballot  or  in  the  column  the 
name  and  device  of  an  independent  candidate 
shall  be  placed.  Nor  Is  there  anything  In  the 
record  to  show  that  the  clerk  was  Influenced 
by  any  Improper  or  fraudulent  purpose  in 
placing  the  name  and  device  at  the  bead  of 
the  column,  nor  does  tbe  Independent  candi- 
date for  representative  complain  that  his 
name  was  placed  at  the  foot  of  tbe  column. 
Carrying  out  the  purpose  of  the  statute,  it  Is 
proper  when  candidates  for  various  offices 
are  nominated  either  by  convention  or  peti- 
tion, that  the  candidates  shall  be  placed  on 
tbe  ballot  In  the  order  of  the  importance  of 
the  office  for  which  they  are  candidates,  plac- 
ing the  most  important  office  at  the  head  of 
tbe  column,  but  this  rule  cannot  obtain 
where  a  single  Independent  candidate  Is  nom- 
inated by  petition. 

Appellant  having  received  a  majority  of 
the  votes  cast,  and  there  being  no  fraud  prac- 
ticed by  any  person  connected  with  the  elec- 
tion that  would  authorize  us  to  disfranchise 
the  voters  who  cast  their  votes  for  appellant, 
the  judgment  of  the  lower  coTirt  Is  reversed 
with  directions  to  award  the  office  to  appel- 
lant, and  for  proceedings  consistent  with  this 
opinion. 


ADAMS    EXPRESS    CO.    v.    COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct   10, 
1906.) 

INTOXICATINO  LIQUORS— SaLKS  —  PLACE  —  IK- 
TERSTATB    COMMERCE. 

Where  a  package  of  liquor  was  shipped 
C.  O.  D.  from  without  the  state  by  means  of 
defendant  express  company  to  a  consignee, 
within  the  state,  to  whom  it  was  delivered  on 
payment  of  the  price  with  the  cost  of  transpor- 
tation added,  tne  liquor  having  been  ordered 
by  the  conidgnee  in  the  state  from  which  it  was 
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■hipiwd,  the  shipment  constituted  Intentat*  eom- 
merce,   and   waa  not  a  violation  of  the   local 
option  law  of  the  district  to  which  the  liquor 
^     was  consigned. 

[Bid.  Note. — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  |  162;  vol.  10^ 
Cent.  Dig.  Oommerce,  i  30.] 

Appeal  from  Circuit  Court,  Laurel  County. 
"Not  to  be  officially  reported." 
The  Adama  EiXpress  Company  was  convict- 
ed of  violating  the  local  option  law,  and  it 
appeals.    Reversed. 

Lawrence  Maxwell,  Jr.,  Joseph  S.  Oraydon, 
and  W.  L.  Brown,  for  appellant  N.  B.  Hoya, 
Atty.  Oen.,  and  Cbas.  H.  Morris,  for  the 
Commonwealth. 


BABEEB,  J.  The  appellant,  the  Adams 
Express  Company,  was  indicted  by  the  grand 
Jury  of  Laurel  county,  charged  with  the 
offense  of  retailing  liquor  in  that  county, 
contrary  to  the  local  option  law  prevailing 
therein.  A  trial  resulted  in  the  appellant's 
being  found  guilty  and  a  fine  inflicted.  From 
this  Judgment  it  appeals. 

The  evidence  showed  that  the  whisky  in 
question  was  shipped  C.  O.  D.  from  Cincin- 
nati to  East  Bemstadt,  in  Laurel  county, 
through  the  agency  of  the  Adams  Express 
Company.  The  package  contained  one  gallon 
of  whisky  put  up  In  four  quart  bottles,  and 
was  delivered  to  the  consignee,  William  Caud- 
ell,  upon  the  payment  by  him  of  the  price 
of  the  liquor  with  the  cost  of  transportation 
added.  The  evidence  for  the  commonwealth 
conclusively  shows  that  the  whisky  was  or- 
dered by  Caudell  In  Cincinnati.  Ohio,  and 
was  shipped  to  him  C.  O.  D.  as  before  stated. 
The  fact  that  the  goods  were  ordered  in 
Cincinnati  takes  this  case  from  without  the 
principle  enunciated  in  AdamS  Express  Com- 
pany V.  Commonwealth,  92  S.  W.  932,  29  Ky. 
Law  Bep.  224,  and  brings  it  within  the  pur- 
view of  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  American  Express 
Company  v.  Iowa,  196  U.  S.  133,  25  Sup.  Ct 
182,  49  L.  Ed.  417 ;  and  Adams  Express  Com- 
pany V.  Iowa,  196  U.  S.  147,  25  Sup.  Ct  185, 
49  L.  Eld.  424.  There,  upon  facts  in  all  essen- 
tial particulars  similar  to  those  Involved  here, 
the  Supreme  Court,  through  Mr.  Justice 
White,  held  that  the  shipment  of  the  spirits 
was  Interstate  commerce,  and  not  subject 
to  the  control  of  prohibition  statutes  prevail- 
ing in  Iowa. 

Upon  the  authority  of  these  opinions,  the 
Judgment  In  this  case  must  be  reversed,  with 
directions  to  dismiss  the  indictment;  and 
It  Is  so  ordered. 


WESTEBN    UNION   TBLEQBAPH    00.    v. 

COX. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

Tkleobafhs  and  Tblephones— Delay  in  De- 
UVEBY  OF  Telbgkam— Liability. 

There  was  no  evidence  of  delay  on  the  part 
of  a  telegraph  company  in  the  transmission  of 
a  message  annonnang  the  death  of  the  father 


of  the  sendee  The  delay  in  the  delivery  to 
the  sendee,  after  receipt  of  the  message  at  the 
city  in  which  he  resided,  did  not  prevent  bim 
from  taking  the  first  train  that  left  after  the 
message  waa  received  to  the  place  where  his 
father  died.  Held,  that  there  could  be  no  re- 
covery of  damages  for  delay  in  the  delivery  of 
the  message. 

[Ed.  Note. — ^For  cases  in  point  see  voL  45,. 
Cent  Dig.  Telegraphs  and  Telephones,  S  40.] 

Appeal  from  Clrcnit  Court,  Hickman 
County. 

"Not  to  be  officially  reported." 

Action  by  O.  M.  Cox  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

Bennett  Bobbins  &  Thomas  and  Bichard» 
ft  Bonald,  for  appellant  Jno.  B.  Evans  and 
Bullock  ft  Flatt  for  appellee. 

CABBOLL,  C.  Appellee  resides  In  the  clt7 
of  Clinton,  in  Hickman  county,  and  brought 
this  action  against  appellant  to  recover  dam- 
ages for  its  failure  to  transmit  and  deliver 
to  him  within  a  reasonable  time  a  tele- 
gram sent  from  Mt  Sterling,  111.,  Informing, 
him  of  the  death  of  his  father.  He  recovered. 
Judgment  for  $250,  to  reverse  which  this 
appeal  Is  prosecuted. 

It  Is  alleged  in  the  petition  that  the  tele- 
gram was  delivered  to  appellant  at  7  a.  m> 
on  January  2,  1905,  and  was  not  delivered 
until  1 :30  p.  m.  of  that  day,  when,  if  it  had 
been  transmitted  and  delivered  with  reason- 
able diligence,  he  would  have  received  it  in 
ample  time  to  take  the  train  leaving  Clinton, 
at  10:63  a.  m.,  which  would  have  enabled 
him  to  reach  his  father's  residence  at  Mt 
Sterling,  111.,  at  9 :30  that  evening,  but  that 
on  account  of  the  delay  he  could  not  leave 
Clinton  until  the  afternoon  of  January  2d, 
and  did  not  reach  his  father's  residence  until 
noon  the  following  day,  and  In  addition  to- 
the  delay  was  required  to  take  a  circuitous 
route  at  considerable  more  expense  than 
would  have  been  necessary  If  he  had  left  on 
the  morning  train.  It  appears  that  there 
are  two  trains  leaving  Clinton  each  day — one 
at  10:35  a.  m.,  and  one  in  the  afternoon; 
that  appellee's  father  was  not  burled  until 
2  o'clock  the  following  day,  after  appellee 
reached  his  father's  residence.  There  la  some 
conflict  In  the  evidence  as  to  whether  the 
telegram  arrived  at  Clinton  at  11:30  or  12 :30; 
but  it  la  not  material  which  of  those  hours 
it  was  received,  Ijecause  the  morning  train 
had  left  before  11:80,  and  It  was  delivered 
In  time  to  enable  appellee  to  take  the  after- 
noon train,  although  he  could  not  have  done 
so  after  receiving  the  telegram,  except  for 
the  fact  that  it  was  about  an  hour  late. 

The  principal  question  In  the  case  is,  was 
there  failure  on  the  part  of  appellant  to 
transmit  the  telegram  within  a  reasonable 
time  after  Its  reception?  There  Is  no  ev!- 
dence  In  the  record  disclosing  when  the  tele- 
gram was  received  by  appellant  The  tele- 
gram shows  the  following:    "No.  5  H  sent 
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b7  M.  Received  by  D.  Cbecked  7  paid. 
Beceived  at  12 :80  p.  m.  1— ^a— 06.  dated  Mt 
Sterling,  111.,  1 — ^2."  Appellee  wan  asked  tbe 
following:  "Q.  What  time  does  it  show  It 
was  started  from  the  starting  point?  A  It 
doesn't  show.  It  says :  'Sent  by  M.  Receiv- 
ed by  D.'  It  doesn't  show  the  time.  Q. 
There  Is  T  np  there.  A.  That's  "T  paid.' 
Q.  Does  that  mean  the  words  or  time  of  day? 
A.  It  says :  'Checked  7  Paid.'  I  don't  under- 
stand. I  presume  that  means  that  it  was 
received  at  7.  However,  that  was  the  time 
the  message  was  received — 12:30.  Q.  That 
shows  "received  T  don't  It;  'checked' — ain't 
that  what  It  says  on  the  blank?  A.  Yes.  Q. 
And  you  received  the  message  here  at  12  some- 
thing? A  No;  it  arrived  at  this  office  at 
12:30."  He  also  testified  that  be  did  not 
know  when  his  father  died,  except  from  what 
the  family  tol0  him.  The  telegraph  operator 
at  Clinton  -was  asked:  "Q.  Explain  here 
what  that  flgnre  T  there  Is,  followed  by  the 
word  'paid'.  A.  It  means  that  there  are 
seven  words  in  the  message  and,  followed  by 
the  word  'paid,'  means  paid  for.  Q.  Ck>unt 
the  words  and  see  if  there  ain't  seven  words 
In  it.  A  Yes.  Q.  And  followed  immediate- 
ly by  the  word  "paid'?  A.  Yes,  sir."  He 
also  said  that  this  was  the  usual  and  custom- 
ary way  of  designating  how  a  telegram  was 
paid  and  how  many  words  are  in  it. 

It  will  thus  he  seen  that  there  Is  a  total 
failure  to  show  any  delay  In  the  transmis- 
sion of  the  telegram,  because  there  is  no  evi- 
dence as  to  the  time  it  was  received;  and,  it 
there  was  no  unreasonable  delay  in  its  trans- 
mission, the  appellee,  under  the  evidence  ex- 
hibited In  this  record,  cannot  recover  for  the 
short  delay  in  its  delivery  after  Its  recep- 
tion at  the  Clinton  office,  as  this  delay  did 
not  prevent  appellee  from  taking  tiie  first 
train  that  left  after  the  telegram  was  receiv- 
ed, whether  It  was  received  at  11 :30  or  12 :30. 
There  being  no  evidence  to  support  the  aver- 
ment in  the  petition  that  there  was  negli- 
gence In  failing  to  transmit  the  telegram 
within  a  reasonable  time  after  its  reception. 
It  was  error  in  the  court  to  submit  this  issue 
to  the  Jury ;  and  under  the  evidence  as  it  ap- 
pears in  this  record  the  motion  of  appellant 
for  a  peremptory  instruction  should  have 
been  sustained. 

The  Judgment  of  the  lower  court  is  revers- 
ed, with  directions  tor  a  new  trial  In  con- 
formity to  this  opinion. 


JUNG  BREWING  00.  v.  COMMON- 
WEAI/TH. 

(Court  of  Appeals  of  Eentncky.    Oct.  12,  1906.) 

NtnsAHCxa— Intoxioatiro  Liquobs— Liquob 
NuiSAROX  —  Maintenance  —  Aors  WrrHiN 
Tebms  ov  License. 

Defendant  brewing  company  rented  a  bonse 
near  the  center  of  a  small  mining  town  not  far 
from  the  charch  and  schoolhouse  on  one  of  the 
main  thoroughfares.  Defendant  there  kept  beer 
for  sale  by  the  caie  or  keg,  and  also  kept  a 


wagon  to  deliver  the  goods.  Groups  of  men 
would  collect  in  the  street  in  front  of  the  house 
when  some  one  wonld  purchase  a  case  of  beer 
and  bring  it  out  into  the  street,  or  on  adjoining 
property,  where,  in  view  of  the  house  in  which 
It  was  purchased,  It  would  be  divided  among 
those  who  bad  made  up  the  money,  and  the  beer 
would  be  drunk.  The  crowd  would  then  get  in- 
toxicated, become  disorderly  and  detrimental  to 
public  peace.  These  occurrences  became  so  fre- 
quent that  women  avoided  the  street  and  the. 
public  use  thereof  was  interfered  with.  Held, 
that  defendant  was  guilty  of  maintaining  a  pub- 
lio  nuisance  on  the  rented  premises. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
CenL  Dig.  Nuisance,  {  169.] 

Appeal  from  Circuit  Court,  Laurel  Coun. 
ty. 

"To  be  officially  reported.'' 

The  Jung  Brewing  Company  was  convict- 
ed of  maintaining  a  nuisance,  and  It  ap- 
peals.   Affirmed. 

J.  W.  Alcorn,  for  appellant  N.  B.  Hays.. 
Att'y  Oen.,  and  Loraine  Kix,  for  the  Com- 
monwealth. 

BARKER,  J.  The  appellant  corporation, 
Jung  Brewing  Company,  was  indicted  by 
the  grand  Jury  of  Laurel  county,  charged 
with  maintaining  a  public  nuisance  on  its 
premises  In  the  town  of  Pittsburg,  Laurel 
county,  Ky.  Upon  trial  appellant  was  found 
guilty  by  the  Jury,  and  a  fine  of  $500  in- 
flicted by  the  verdict 

The  evidence  on  the  trial  showed  that 
Pittsburg  is  a  small  mining  town  without 
police  or  town  authorities,  situated  in  a 
local .  option  district;  that  some  months  be- 
fore the  indictment  herein  was  found,  the 
Jung  Brewing  Company  rented  the  house  re- 
ferred to,  which  Is  near  the  center  of  the 
town  and  not  far  from  the  church  or  school- 
bouse  on  one  of  the  main  thoroughfares  of  the 
town;  that  It  kept  in  the  house  beer  for  sale 
by  the  case  or  k^  (one  Hocker  being  the 
agent),  and  also  kept  a  wagon  to  deliver  the 
goods.  A  keg  of  beer  was  sold  for  $2.00. 
and  a  case  for  $3.30;  the  case  consisting  of 
36  quart  botties,  which  were  to  be  returned 
by  the  purchaser.  Crowds  of  men,  mostly 
miners,  ranging  from  10  to  25  or  over  in 
number,  would  collect  in  the  street  In  front 
of  the  house;  some  one  would  go  in  and  get 
a  case  of  beer  and  bring  it  out  in  the  street 
or  on  the  railroad  property  Just  across  the 
street,  where,  in  view  of  the  bouse  from 
which  it  was  purchased.  It  would  be  divided 
among  those  who  had  made  up  tbe  money, 
and  the  beer  would  then  be  drunk,  the  crowd 
getting  Intoxicated,  boisterous,  and  disorder- 
ly, and  continuing  in  the  street  and  about 
the  porch  of  the  house  for  hours.  This  was 
a  frequent  occurrC'uce,  so  that  women  avoid- 
ed the  street,  and  the  public  passing  there 
was  disturbed.  The  town  post  office  was 
near  by,  and  the  schoolbouse  was  not  far 
oft.  The  crowd  sometimes  went  in  thi> 
house  or  on  the  porch.  The  agent  Hockor, 
to  get  rid  of  them,  on  some  occasions  closed 
up    the    house.    Sometimes    tbe    beer   was 
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carried  off  in  sacks  and  soToetlmes  In  th« 
original  case.  The  disorderly  crowd  conld 
be  seen  from  the  house  dividing  the  beer. 
One  witness  testified  to  a  division  made  In 
the  house^  and  other  divisions  were  made  In 
the  street  within  10  feet  of  the  house.  The 
sales  were  not  made  to  retail  dealers,  but  to 
miners  who  could  not  affoid  to  buy  so  much 
beer  individually.  At  other  times  the  beer 
was  taken  further  away.  Sometimes  it  was 
sent  by  a  wagon  to  a  grove  some  distance 
off,  and  there  divided.  Such  was  in  sub- 
stance the  evidence  for  the  commonwealth. 
The  evidence  for  the  defendant  was  to  the 
effect  that  there  was  no  disorder  in  the 
house,  and  that  Hocker  sold  the  beer  by  the 
wholesale,  in  quantities  not  less  than  five 
gallons;  also  that  the  crowd  about  the  house 
and  In  the  street  was  not  drunk  or  disorder 
ly  or  profane.  But  the  evidence  for  the  com- 
monwealth tended  ,to  show  that  for  some 
months  the  selling  of  bear  in  this  way  at 
the  house  had  caused  this  disorderly  oroXvA 
to  collect,  and  that  Instead  of  a  local  option 
community,  where  intoxicants  could  not  law- 
fully be  sold,  beer  was  sold  freely,  and  in  a 
more  objectionable  manner  than  If  the  local 
option  law  had  not  been  in  force,  causing  a 
serious  public  nuisance. 

The  question  involved  on  the  trial  of  this 
case  was  not  whether  the  defendant  violated 
the  local  option  law.  It  Is  not  charged  with 
that  offense,  but  whether  or  not,  -within  the 
time  mentioned  in  the  Indictment,  it  bad 
maintained  a  common  nuisance  at  the  place 
named  therein.  The  evidence  of  the  com- 
monwealth upon  the  trial,  if  true,  established 
the  offense  with  which  the  defendant  was 
charged  beyond  doubt.  Conceding  that  it 
had  a  right  to  sell  liquor  by  wholesale,  or 
even  that  it  was  an  authorized  retailer,  it 
had  no  right  to  allow  the  assembling  around 
Its  premises  of  noisy,  drunken,  boisterous 
crowds,  whose  "swilled  insolence"  and  pro- 
fanity made  the  use  of  the  highway  In  that 
nptghliorhood,  by  women,  always  unpleasant 
and  sometimes  dangerous.  The  saturnallan 
orgies  described  by  the  women  who  testified 
for  the  commonwealth  upon  the  trial  below 
accentuates  the  great  Importance  to  the  pub- 
lic peace  and  safety  that  the  laws  regulating 
the  sale  of  liquor  in  mining  towns  should 
be  enforced  with  a  firm  hand  and  the  strict- 
est integrity.  The  sale  of  liquor  in  a  com- 
munity such  as  is  involved  here  is  almost 
ns  dangerous  as  the  handling  of  Are  In  the 
neighborhood  of  powder,  and,  therefore,  it 
is  incumbent  upon  those  who  sell  it  in  such 
localities  to  see  that  the  business  is  condnct- 
0(1  in  a  lawful  manner,  and  to  exercise  the 
utmost  watchfulness  that  the  public  peace  be 
not  endangered. 

A  careful  reading  of  this  rec<Nrd  convinces 
us  that  the  appellant  had  a  fair  and  im- 
partial trial,  and  that  no  injury  was  done  it, 
either  in  the  rulings  of  the  court,  or  by  the 
verdict  of  the  Jury. 

Judgment  affirmed. 


STANDABD  OIL  CO.  r.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Oct  10,  1906.) 

IRDICTKENT  —  SKFAKATB  OrFKNSES  —  Amxko- 
MENTS. 

An  Indictment  charged  accused  with  anlaw- 
f  ally  selling  petroleum,  etc  by  retail,  by  trans- 
porting and  retailing  the  same  by  means  of  wag- 
ons without  a  license  to  do  so,  committed  as  fol- 
lows, etc.,  "that  on  March  21,  1904,  before  the 
finding  of  the  indictment,  accused,  being  a  corpo- 
ration created  nnder  the  laws  of  the  United 
States,  did  unlawfully  sell  and  deliver  to  F.  and 
various  other  persons  in  S.  county,  by  retail,  pe- 
troleum, iabricating  and  other  oils,  by  transport- 
ing and  retailing  such  oils,  by  means  of  wagons, 
and  without  a  license  so  to  do."  After  demurrer 
the  commonwealth  dismissed  so  much  of  the  in- 
dictment as  charged  the  defendant  with  having 
sold  lubricating  and  other  oils  to  F.  and  trans- 
porting the  same  in  a  wagon  without  a  license^ 
Held,  that  the  Indictment  as  amended  properly 
charged  a  single  offense,  vis.  the  selling  by  re- 
tail of  petroleum,  etc.,  by  transporting  and  re- 
tailing the  same  In  S.  county  by  means  of 
wagons  without  a  license. 

Appeal  from  Circuit  Court,  Spencer  County. 
"Not  to  be  ofBcially  reported." 
The  Standard  Oil  Company  was  convicted 
of  selling  petroleum  and  other  oils,  at  retail 
by  transporting  and  retailing  the  same  in 
Spencer  county  by  means  of  a  wagon  or  wag- 
ons, without  a  license,  and  it  appeals.  Af- 
firmed. 

Humphrey  and  Hines  &  Humphrey,  for 
appellant  Chas.  Sanford,  N.  B.  Hays,  and 
Cbas.  H.  Morris,  for  the  Commonwealth. 

liASSINO,  J.  This  is  an  appeal  from  the 
Judgment  of  the  Spencer  circuit  court  impos- 
ing a  fine  of  $500  upon  appellant  for  violating 
section  4224  of  the  Kentucky  Statutes.  The 
only  question  before  us  is  the  suflSciency  of 
the  indictment,  which  is  as  follows:  "Com- 
monwealth of  Kentucky  v.  Standard  Oil 
Company,  Indictment  The  grand  Jurors  of 
the  county  of  Spencer,  in  the  name  and  by 
the  authority  of  the  commonwealth  of  Ken- 
tucky, accuse  the  Standard  Oil  Company  of 
the  offense  of  unlawfully  selling  by  retail 
petroleum,  lubricating  and  other  oils,  by 
transporting  and  retailing  such  oils  by  means 
of  wagons  without  any  license  so  to  do,  com- 
mitted in  manner  and  form  as  follows,  to 
wit:  The  said  Standard  Oil  Company,  In 
the  county  of  Spencer,  on  the  21st  day  of 
March,  1004,  and  before  the  finding  of  this 
indictment,  t)eiDg  a  corporation  created  and 
incorporated  under  and  by  the  laws  of  the 
United  States,  the  particular  state  being  nu- 
known  to  the  grand  Jury,  did  unlawfully  sell 
and  deliver  to  W.  T.  Froman  and  various 
persons  in  said  coimty,  by  retail,  petroleum, 
lubricating  and  other  oils,  by  transporting 
and  retailing  such  oils  through  and  in  said 
county  by  means  of  a  wagon  or  wagons,  and 
this  without  having  any  license  so  to  do, 
against  the  peace  and  dignity  of  the  commcm- 
wealth  of  Kentucky."  S'aid  Indictment  was 
signed  by  the  commonwealth's  attorney  and 
Indorsed  a  true  bill,  and  signed  bjr  tb*  fot*- 
man  of  the  grand  Jury. 
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Appellant  filed  a  demurrer  to  the  indict- 
ment, and  thereupon  tbe  attorney  for  the 
commonwealth  dismissed  so  much  of  tbe  in- 
dictment as  charges  the  defendant  with  hav- 
ing sold  petroleum,  lubricating  and  other 
oils  to  W.  T.  Froman,  and  transporting  same 
in  a  wagon  without  a  license  so  to  do,  and 
thereupon  the  court  overruled  the  demurrer 
to  tbe  indictment;  and  upon  trial  before  a 
Jury  on  a  plea  of  not  guilty,  the  defendant 
was  fined  $500. 

After  tbe  words  indicted  bad  been  stricken 
from  the  Indictment,  it  charged  defendant 
with  but  one  offense,  viz.:  The  selling  by 
retail  to  various  persons  in  Spencer  county, 
petroleum,  lubricating  and  other  oils,  by 
transporting  and  retailing  such  oils  through 
and  in  said  county  by  means  of  a  wagon  or 
wagons,  without  having  license  so  to  do.  We 
And  upon  an  examination  of  the  record  in 
tbe  cases  of  Standard  Oil  Company  v.  Com- 
monwealth, 82  S.  W.  970,  26  Ky.  Law  Rep. 
027.  and  Id.,  87  S.  W.  1092,  27  Ky.  Law  Rep. 
1181,  that  tbe  indictment  in  this  case  is  a 
copy  of  the  indictment  In  each  of  those  cases, 
and  as  this  court  has,  within  the  past  18 
months,  twice  passed  upon  the  sulliciency  of 
an  indictment  of  which  this  is  a  copy,  and 
held  it  to  be  good,  we  deem  a  farther  con- 
sideration of  it  unnecessary. 
The  Judgment  is  affirmed. 


LBAVELL  et  al.  v.  CARTER. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1906.) 

iRrAins  —  Jt7Doiie2«t8  —  Vacation  atteb  At- 
taining Majobitt. 

Proceedings  by   an    Infant  after  attaining 

majorIt7  to  vacate  a  Judement  against  him  must 

be  by  iietition,  as  provided  by  Code  Civ.  Prac. 

fi  391,  618,  Bubsec.  8,  and  section  520.  and,  be- 

mg  by  motion  to  redocket  the  case,  a  denial 

thereof  is  proi)er. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 

Cent.  Dig.  Infanta,  (  818.] 

Appeal  from  Circuit  Court,  Garrard  County. 

"To  be  ofllcialiy  reported." 

Action  by  J.  B.  Carter  against  Susie  Leavell 
and  others.  From  a  Judgment  denying  a  mo- 
tion to  redocket  the  case,  defendants  appeal. 
A£Srmed. 

R.  H.  Tomllnson  and  W.  B.  Smith,  for 
appellants.  Hemdon  &  Swlnebroad,  for  ap- 
pellee. 

LASSINO,  X  B.  F.  Leavell  died  In  the 
year  1891,  leaving  a  will  which  reads  as 
follows;  "After  the  payment  of  my  Just 
debts,  I  give  and  bequeath  to  my  wife,  Susie 
K.  Leavell,  any  property  I  own  at  the  time 
of  my  death,  said  property  to  be  used  in 
procuring  a  home  for  her  and  her  children. 
I  hereby  appoint  W.  L.  and  A.  W.  Kava- 
nangh  my  executors,  to  see  that  the  same  Is 
carried  out"  There  was  realized  out  of 
the  estate  of  B.  F.  Leavell  the  sum  of  $4,000. 
Susie  K.  Leavell,  his  wife,  with  the  consent 


of  tbe  executors  of  her  husband's  will.  In- 
vested this  $4,000  in  tbe  J.  B.  Carter  farm 
of  131  acres ;  the  price  agreed  upon  for  said 
farm  being  $4,913.25.  Mrs.  Leavell  gave  her 
note  to  Carter,  due  January  1,  1899,  with  In- 
terest, for  the  balance  of  $913.25.  On  the  1st 
day  of  January,  1894,  a  sum  was  paid  on 
this  note  sufficient  to  reduce  it  to  $848.40, 
and  on  that  day  said  Carter  loaned  to  Mrs. 
Leavell  the  sum  of  $551.60,  and  for  these  two 
sums,  making  $1,400,  Mrs.  Leavell  executed 
a  new  note  and  mortgage  to  Carter  on  the 
131  acres  of  land,  and  he  surrendered  to  her 
the  old  note  for  $913.25.  In  1897  J.  B.  Carter 
instituted  his  suit  in  the  Garrard  circuit 
court  to  collect  this  $1,400  note  and  interest, 
and  to  sell  the  mortgaged  property  to  pay 
the  Judgment.  In  the  course  of  time  Judg- 
ment was  obtained,  the  land  was  advertised 
for  sale  and  sold,  and  J.  B.  Carter  became 
the  purchaser  thereof  for  $3,668.50.  At  the 
time  this  action  was  Instituted,  W.  K.  Leavell, 
John  Y.  Leavell,  Dorcas  Leavell,  Susie  Lea- 
vell, Ben.  F.  Leavell,  and  Arch  Leavell  were 
all  Infants,  and  three  of  these  infants  were 
under  14  years  of  age,  and  three  of  them 
over  14,  but  under  21.  Summons  was  served 
on  the  infants  over  14  years  of  age,  and  tlie 
court  appointed  a  regular  practicing  attorney 
of  that  bar  guardian  ad  litem  for  the  three 
infanta  under  14  years  of  age,  and  summons 
was  served  upon  him,  and  later  the  same  at- 
torney was  appointed  guardian  ad  litem  for 
the  Infants  over  14  years  of  age.  Throughout 
the  litigation  the  infante  were  represented 
by  their  guardian  ad  litem.  The  court  found 
that  the  wife,  Susie  K.  Leavell,  and  her  six 
children  (naming  them),  took  equally,  share 
and  share  alike,  and  that  they  were  the  Joint 
tenante  on  the  land,  each  one  holding  one- 
seventh  in  fee  simple,  and  farther  adjudged 
that  Carter  recover  of  Susie  K.  Leavell  tbe 
sum  of  $840.40,  with  interest  from  the  date 
of  the  $1,400  note^  and  the  coste  of  the  ac- 
tion, and  that  to  secure  this  sum  the  entire 
131  acres  was  In  Hen.  The  court  further 
adjddged  that  the  undivided  one-seventh  In- 
terest of  Susie  K.  Leavell  was  In  lien  to 
secure  the  sum  of  $551.60,  with  interest  from 
the  date  of  the  $1,400  note.  After  paying 
the  debte  adjudged  against  the  proceeds  of 
tbe  sale  of  the  land,  there  remained  for  re- 
investment the  som  of  $2,140,  and  this  sum 
was  Invested,  under  an  order  of  the  court, 
in  a  tract  of  125  acres  of  land  in  Garrard 
county,  and  the  said  Susie  K.  Leavell  and 
her  children  placed  In  possession  of  same. 
On  the  27th  day  of  March,  1905,  a  notice 
signed  by  Susie  K.  Leavell  and  all  of  her 
children  was  served  upon  J.  B.  Carter,  noti- 
fying him  that  on  the  15th  day  of  the 
March  term,  1905,  of  the  Garrard  circuit 
court  they  would  move  to  redocket  tbe  old 
suit  of  Carter  v.  Leavell,  which  had  been  off 
the  docket  for  some  years,  and  on  the  15tb 
day  of  said  term  they  offered  to  file  their 
said  notice,  and  moved  the  court  to  reinstate 
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the  case  on  the  docket  On  the  18th  day 
of  the  term  the  court  permitted  the  notice 
to  be  flied,  to  which  the  plaintiff  excepted. 
The  motion  to  redocket  the  case  was  renewed, 
and  the  defendants  were  permitted  to  file  a 
written  motion  to  set  aside  the  judgment  of 
sale  rendered  in  the  case.  Thereafter  the 
court  overruled  said  motion,  and  refused  to 
have  the  case  redocketed,  or  to  set  aside, 
vacate,  or  modify  the  judgment  In  the  case 
of  J.  B.  Carter  t.  Susie  K.  Leavell  et  al.,  and 
from  the  judgment  of  the  court  refusing  this 
motion,  and  refusing  to  set  aside  or  modify 
the  judgment  in  Carter  v.  Leavell,  the  defend- 
ants excepted  and  objected,  and  pray  this 
appeaL 

Section  391  of  the  Code  of  Civil  Practice 
provides  that  an  infant,  other  than  a  mar- 
ried woman,  may,  within  12  months  after 
attaining  the  age  of  21  years,  show  cause  why 
a  Judgment  against  him  should  be  vacated  or 
modified.  By  this  section  of  the  Code  the 
right  Is  given  to  the  Infant  to  show  cause, 
if  any  he  can,  why  a  judgment  rendered 
against  him  during  infancy  should  be  modi- 
fied or  vacated.  Subsection  8  of  section  518 
of  the  Code  of  Civil  Practice  provides  that 
the  court  in  which  the  judgment  has  been 
rendered  shall  have  power,  after  the  expira- 
tion of  the  term,  to  vacate  or  modify  It  for 
errors  In  the  judgment  shown  by  an  Infant 
within  12  months  after  arriving  at  full  age; 
And  section  520  provides  that  proceedings  to 
Tacate  or  modify  a  judgment  on  the  grounds 
mentioned  In  subsection  8  of  section  618  above 
quoted  shall  be  by  petition,  verified  by  affi- 
-davlt,  setting  forth  the  Judgment,  the  grounds 
relied  upon  to  vacate  or  modify,  and  the  de- 
fense to  the  action  if  the  party  applying  was 
defendant,  and  on  the  petition  proceedings 
shall  be  the  same  as  those  in  the  action  in 
which  the  judgment  was  rendered.  Thus  it 
will  be  seen  that  these  three  sections  of  the 
Code  give  to  the  infant  the  right  to  seek  a 
modification  or  vacation  of  the  judgment, 
directing  in  what  court  be  shall  proceed,  and, 
lastly,  defining  the  mode  of  procedure.  Sec- 
tion 619  of  the  Code  of  Civil  Practice  provides 
that  a  clerical  misprision  may  be  corrected 
by  a  motion  upon  notice;  but,  as  the  relief 
sought  here  Is  not  to  correct  a  clerical  mis- 
prision, clearly  section  519  does  not  apply. 
The  Code,  which  gives  the  infant  the  right, 
also  provides  the  manner  in  which  be  may 
exercise  that  right,  and  It  plainly  provides 
that.  If  he  wishes  to  modify  or  vacate  a 
judgment,  be  must  proceed  by  petition,  and 
not  by  motion. 

While  it  has  been  held  that  he  may  pro- 
ceed by  an  amended  pleading  in  a  pending 
action,  this  court,  in  the  case  of  Henry  Vogbt 
Co.  V.  Penna.  Iron  Works,  66  8.  W.  734,  23 
Ky.  Law  Rep.  2163,  held  that  the  proper 
practice  is  to  make  application  by  an  Inde- 
pendent action;  and,  appellants  not  having 
proceeded  as  the  Code  directs,  the  court 
properly  refused  to  redocket  their  case,  and 
the  Judgment  is  affirmed. 


JACOB    V.   JBTNA    LIFE    INS.    00. 
(Court  of  Appeals  of  Kentucky.    Oct.  12,  190&) 

1.  InsuBANCB— Life  Pouot— SriPUiJLTiONa  — 
Extended  Inbcbahoe. 

A  life  policy  stipulated  for  extended  in- 
surance on  default  of  payment  of  premiums  after 
the  payment  of  two  or  more  premiums  provided 
there  was  no  indebtedness  to  the  company 
against  the  policy,  and  provided  that  if  the 
premiums  bad  be«i  paid  tot  two  yean  or  more 
a  paid-up  policy  might  be  applied  for,  and  that, 
at  the  expiration  ot  three  years  from  the  date 
of  the  policy,  the  premiums  having  been  paid, 
the  company  would  lend  thereon  an  amount 
shown  in  a  table.  The  insured  paid  four  premi- 
ums, then  borrowed  from  the  insured  the  full 
amount   specified    in    the   table.    He   failed   to 

Say  any  further  preminms  or  the  indebtedness. 
leld,  that  he  was  not  entitled  to  extended  in- 
surance, he  being  entitled  only  to  one  of  three 
options,  of  extended  insurance,  or  s  paid-up 
policy,  or  a  loan. 

2.  Saue. 

A  life  policy  stipulated  for  extended  in- 
surance in  case  of  default  in  the  payment  of 
premiums  after  two  or  more  premiums  had  been 
paid,  provided  no  indebtedness  against  it  ex- 
istea,  or  for  a  paid-up  iwlicy,  or  for  a  loan 
thereon  to  an  amount  specified  in  a  table.  The 
insured  paid  four  premiums  and  borrowed  the 
amount  shown  by  the  table  and  executed  there- 
for a  note  which  stipulated  that  if  it  remained 
unpaid  after  maturity  or  if  any  premium  should 
become  due  and  unpaid  the  insurer  might  issue 
a  paid-up  policy  In  the  amount  provided  for 
by  the  terms  of  the  policy.  Hdd,  that  the  note 
was  consistent  with  the  terms  of  the  policy 
within  Ky.  St.  1903,  §  656,  prohibiting  an  in- 
surance company  from  making  anjr  contract  of 
Insurance  other  than  is  expressed  m  the  policy. 

3.  Same— Contract— Statdtes. 

Ky.  St  1903,  f  656,  prohibiting  an  insurer 
from  making  any  contract  of  insurance  other 
than  such  as  is  expressed  in  the  policy,  does 
not  apply  to  a  note  given  by  an  msnred  for 
money  borrowed  thereon  pursuant  to  the  pro- 
visions of  the  i>olicy. 
Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court;  Jefferson 
County,  Chancery  Branch,  Plrut  Division. 

"To  be  officially  reported." 

Action  by  Courtney  D.  Jagoe  against  the 
^tna  Life  Insurance  Company.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Afilrmed. 

Browder  &  Browder,  for  appellant  Thorn 
&  Clark,  for  appellee. 

CARROLL,  C.  On  the  Sd  day  of  May, 
1900,  the  appellee  Issued  to  M.  H.  Jagoe  s 
policy  of  insurance  for  $1,500  payable  to  ap- 
pellant He  paid  the  first  premium  of  $69.89, 
and  on  the  3d  day  of  May,  1901.  1902,  and 
1903,  paid  the  annual  premium.  He  tailed 
to  pay  the  premium  which  became  due  May 
3,  1904,  and  on  September  6,  1901,  died. 
The  policy  Issued  to  blm  provides  in  section 
8  that  "when  the  premiums  on  this  policy 
have  been  duly  paid  for  two  years  or  more, 
and  default  thereof  occurs  In  the  payment 
of  any  premium,  this  policy  shall  cease  as  to 
the  right  to  pay  further  premiums;  but  shall. 
If  there  is  no  indebtedness  to  the  company 
against  it  continue  in  force  as  temporary 
life  Insurance  for  the  full  amount  during  the 
time  specified  in  the  following  table  A,  at 
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tbe  expiration  of  whlcb  time  this  policy 
shall  wbolly  cease  and  be  void.  Should  the 
4eath  of  the  insured  occur  within  three  years 
from  the  first  default  In  the  payment  of  pre- 
miums, and  while  tlds  policy  Is  in  force  for 
the  full  amount,  there  shall  be  deducted  from 
the  amounts  otherwise  due  the  premiums 
that  would  have  been  paid  had  there  been 
no  default  In  the  pajrment  of  premium,  with 
Interest  thereon."  It  further  provided  that 
if  the  premiums  have  been  paid  for  two 
years  or  more,  and  the  policy  be  surrendered 
to  the  company,  and  a  paid-up  policy  applied 
for  within  three  months,  a  participating 
ctock  policy  would  be  issued  for  the  amount 
stated  in  table  B.  And  in  another  clause  It 
provided  that  at  the  expiration  of  three  years 
from  the  date  of  this  policy,  the  premiums 
having  been  paid,  the  company  would  lend 
upon  the  same  the  amount  shown  In  table  C. 
There  Is  a  further  provision  as  to  the  cash 
surrender  value  of  the  policy,  but  this  did 
not  become  effective  until  five  premiums 
tad  been  paid.  It  further  provided  that 
'"any  Indebtedness  to  the  company  on  account 
-of  this  policy  shall  first  be  deducted,  pro- 
vided that  the  title  to  the  policy  Is  unincum- 
bered and  that  loan  or  surrender  papers  are 
are  first  executed  under  such  regulations  as 
are  prescribed  by  the  company."  On  March 
6,  1904,  M.  H.  Jagoe  and  the  appellant  bor- 
rowed from  appellee  $124.  The  note  execut- 
«d  to  it  for  this  sum  provided  that  they  ac- 
knowledged "the  amount  of  this  note,  with 
any  Interest  that  may  accrue  thereon,  to  be 
an  indebtedness  to  said  iEtna  Life  Insurance 
Company  on  account  of  policy  288,848,  Issued 
by  said  company  on  the  life  of  M.  H.  Jagoe, 
which  policy,  with  all  right,  title  and  Interest 
therein,  and  all  benefit  and  advantage  to  be 
derived  therefrom,  Is  hereby  assigned  to  and 
deposited  with  said  company  as  security; 
and  further  agree  that  if  this  note  shall  re- 
main unpaid  sixty  days  after  It  becomes  due, 
-or  if  any  premium  under  said  policy  shall  be- 
come due  and  unpaid  for  sixty  days  or  more, 
said  company  is  hereby  authorized  to  issue 
a  paid-up  policy  in  the  amount  provided  for 
by  the  terms  of  said  original  policy,  after  de-' 
ducting  therefrom  such  a  proportion  as  the 
Indebtedness  on  account  of  the  original  poli- 
^  bears  to  the  net  single  premium  for  said 
paid-up  policy."  At  the  time  of  his  death, 
Jagoe  was  In  default  in  the  payment  of  the 
premium  due  May  3,  1904,  and  in  the  pay- 
ment of  the  note.  On  August  22,  1904,  ap- 
pellee wrote  to  M.  F.  Jagoe.  informing  him 
that  the  policy  had  lapsed  for'  nonpayment 
•of  premium  due  on  the  3d  day  of  May,  1904; 
and  that  because  of  the  indebtedness  to  the 
company  nnder  the  policy  there  would  be  no 
•extension  of  the  insurance;  and  that  he  was 
«nly  entitled  to  a  paid-up  policy  for  $91, 
whlcb  was  tendered  to  blm  upon  the  execu- 
tion of  proper  receipts.  It  does  not  appear 
that  this  offer  was  accepted  by  Jagoe,  and 
after  his  death  the  appellee  offered  to  pay 
to  the  beneficiary  the  amount  specified  in 
the  paid-up  policy,  which   she  declined  to 


accept,  and  brought  this  action  against  the 
appellee  to  recover  from  it  the  sum  of  $1,500, 
less  the  amount  of  the  note  and  the  premium 
that  was -due  on  May  3,  1904.  If  Jagoe  had 
not  borrowed  from  the  company  in  March, 
1904,  the  sum  mentioned,  the  premiums  there- 
tofore paid  on  the  policy  would  have  carried 
the  full  amount  of  the  insurance  under  the 
option  in  table  A  for  a  period  of  something 
more  than  six  years  from  May  3,  1904,  with- 
out the  payment  by  him  of  any  further 
premium. 

It  is  the  contention  of  appellant  that  M. 
H.  Jagoe,  when  he  executed  to  it  the  note 
mentioned,  was  entitled  to  what  may  be  term- 
ed paid-up  temporary  insurance  for  $1,500, 
which  would  continue  In  force  until  July, 
1910,  without  the  payment  of  any  additional 
premium,  and  that  he  also  had  the  right 
under  his  contract  of  Insurance  to  demand 
of  the  company  a  loan  on  its  policy  of  the 
amount  specified  in  table  C,  upon  the  execu- 
tion by  him  of  proper  loan  papers;  that  the 
company  could  not,  in  the  loan  papers,  in- 
sert stipulations  not  in  the  policy  that  op- 
erated to  forfeit  the  insurance  he  was  en- 
titled to  if  he  failed  to  comply  with  the  ob- 
ligations of  the  note ;  and  that  Jagoe,  having 
died  within  the  term  of  bis  extended  in- 
surance, and  while  the  same,  according  to 
the  contract  of  insurance,  was  In  force,  has 
a  right  to  exact  from  the  company  the  full 
amount  of  the  insurance  less  the  amount  of 
the  note  and  premiums  due.  Appellee  insists 
that  on  March  8,  1904,  Jagoe,  under  the 
terms  of  the  policy,  had  tendered  to  him 
three  options,  either  of  which  he  might  elect 
to  receive  the  benefit  of,  that  is  to  say.  If 
he  declined  to  pay  the  premium  due  in 
May,  1904,  he  had  the  right  to  extended 
Insurance  for  the  full  amount  of  $1,600  for 
the  term  of  six  years  without  the  payment 
of  additional  premiums  as  provided  in  table 
A,  or  the  right  to  a  paid-up  policy  for  the 
amounts  specified  In  table  B;  or  the  right  to 
obtain  a  loan  for  the  amount  specified  In 
table  0;  and  that,  having  before  him  these 
several  options,  he  could  exercise  his  own 
pleasure  as  to  which  of  them  he  would  ac- 
cept, but  he  could  not  accept  or  take  ad- 
vantage of  but  one  of  tbem ;  and  that,  hav- 
ing elected  to  avail  himself  of  the  right  to 
obtain  a  loan  in  the  amount  specified  in  table 
0,  he  surrendered  his  right  to  retain  the 
benefit  of  or  avail  himself  of  the  advantage 
of  the  options  specified  in  tables  A  or  B. 
Forfeitures  are  looked  on  with  disfavor  by 
the  law,  and  this  court  has  been  as  reluctant 
as  any  court  in  the  country  to  enforce  them. 
N.  Y.  Life  Ins.  Co.  v.  Curty,  115  Ky.  100, 
72  S.  W.  786,  61  L.  R.  A.  268,  103  Am.  St. 
Rep.  297;  Montgomery  v.  Mutual  Life  Ins. 
Co.,  14  Bush,  51 ;  Mutual  Life  Ins.  Co.  v. 
Twyman,  92  S.  W.  835,  28  Ky.  Law  Bep. 
1153. 

But  the  question  of  forfeiture  is  not  pre- 
sented In  this  case.  A  forfeiture  is  a  penal- 
ty for  doing  or  omitting  to  do  a  certain 
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required  act,  and  the  appellee  has  not  at- 
tempted ,  to  Impose  upon  the  insured  any 
penalty,  nor  are  the  provisions  of  tbe  con- 
tract harsh,  unreasonable,  or  ^oppressive. 
Here  the  insured  had  the  right  to  elect  which 
of  the  three  options  he  would  accept,  and, 
generally  speaking,  where  a  forfeiture  is 
attempted  there  is  no  election,  and  there  is 
a  wide  difference  between  a  regulation  es- 
tablished as  a  matter  of  business,  tind  a 
forfeiture  imposed  as  a  penalty  upon  a  per- 
son in  default  In  this  case  the  company 
provided  in  its  contract  of  insurance  that 
certain  regulations  prescribed  by  It  should 
be  performed  by  the  insured,  leaving  to  him 
the  right  to  determine  whether  he  would  per- 
form them  or  not.  It  advanced  to  the  insur- 
ed all  that  he  was  entitled  to  under  the 
contract  of  insurance,  and  took  as  security 
for  the  note  the  policy,  which  at  that  time 
had  no  cash  surrender  value,  as  the  cash 
surrender  value  of  the  policy  did  not  at- 
tach until  five  premiums  had  been  paid. 
When  the  note  was  executed  the  insured 
was  not  In  default  in  the  payment  of  any 
premium,  and  therefore  under  the  contract 
of  Insurance  was  not  entitled  at  that  time 
to  any  extended  insurance,  because  bis  right 
to  extended  insurance  only  became  effective 
when  he  was  in  default  in  the  payment  of  a 
premium.  There  is  no  provision  In  this  poli- 
cy for  the  deduction  of  any  Indebtedness 
from  extended  insurance,  as  the  policy  pro- 
vides that  when  there  Is  an  indebtedness 
there  can  be  no  extended  insurance.  It  Is 
stated  In  the  contract  of  insurance,  in  sec- 
tion 3,  that  "if  there  is  no  Indebtedness  to 
the  company  against  It,  the  policy  shall  con- 
tinue In  force  for  the  full  amount  during  the 
time  specified  In  table  A,"  and  at  the  head  of 
the  tables  we  find  this:  "The  figures  given 
in  the  table  are  based  on  the  assumption 
that  there  is  no  indebtedness  to  the  company 
against  the  policy,"  and  that  loan  or 
surrender  papers  are  to  be  executed  under 
such  regulations  as  may  be  prescribed  by 
the  company.  If  the  view  advanced  by  coun- 
sel for  appellant  was  accepted  as  correct, 
It  would  follow  that  the  insured  would  have 
the  unreasonable  advantage  of  having  the 
full  amount  of  insurance  In  force  for  a  period 
of  six  years,  at  the  same  time  being  Indebted 
to  the  company  in  the  full  amount  of  the 
loan  value  of  bis  policy  without  the  payment 
of  either  premiums  on  the  policy  or  interest 
on  bis  note  during  the  period  for  which 
the  extended  Insurance  would  run.  To  put 
it  in  another  way,  if  be  had  outlived  the 
period  of  extended  insurance,  the  policy  that 
the  company  accepted  as  security  for  the 
note  would  have  lapsed  entirely,  and  be  of 
no  value,  and  consequently  the  company 
would  have  no  security  for  the  money  ad- 
vanced on  it  if  the  Insured  was  insolvent, 
and  yet  the  insured  during  this  time  would 
have  had  in  his  pocket  practically  the  full 
value  of  his  policy,  and  on  bis  life  insurance 
for  the  full  amount  of  policy. 


Counsel  further  contend  that  he  waa  en- 
titled to  extended  insurance  at  the  time  the 
loan  was  made,  In  the  face  of  the  provision 
in  the  policy:  First,  that  no  extended  in- 
surance would  be  granted  until  there  was  a 
default  in  the  payment  of  premium ;  second, 
that  no  extended  insurance  would  be  granted 
when  there  was  any  indebtedness  against 
the  policy;  and  If  their  theory  is  correct, 
it  would  follow  that  the  insured  was  ea> 
titled  to  extended  insurance  for  six  years, 
and  at  any  time  during  that  period — even  in 
the  last  month  of  it — he  was  entitled  to  de- 
mand from  the  company  the  full  loan  value 
of  his  policy.  Policies  of  insurance,  like 
other  contracts,  should  be  given  a  fair  con- 
struction, and  one  in  harmony  with  the 
meaning  and  intention  of  the  contract  when 
it  is  plain  and  unambiguous,  and  neither  un- 
reasonable or  against  public  policy,  and  it 
cannot  be  said  that  the  contract  upon  which 
appellee  relies  Is  either  doubtful  In  meaning 
or  against  public  policy.  In  Dreury's  Adm'x 
V.  N.  Y.  Life  Ins.  Co.,  115  Ky.  681,  74  S. 
W.  663,  61  L.  R.  A.  714,  103  Am.  St. 
Rep.  351,  relied  on  by  appellant,  Dreury, 
after  having  paid  three  premiums,  executed 
a  note  for  the  fourth  premium,  the  note 
stipulating  that  unless  It  was  paid  when  due 
the  policy  and  its  accumulations  should  be 
forfeited  except  as  to  the  right  to  the  sur- 
render value  of  a  paid-up  policy,  and  that  In 
the  settlement  of  the  claim  or  benefit  under 
the  policy  the  amount  owing  should  be  de- 
ducted from  the  sum  otherwise  payable  by 
the  company.  The  court  in  the  construction 
of  the  contract  of  insurance,  and  stipulations 
of  the  note,  held  that,  under  a  reasonable 
construction,  the  failure  to  pay  the  note 
only  forfeited  the  right  of  the  Insured  to 
participate  in  certain  benefits  otherwise 
allowed  by  the  policy,  but  did  not  surrender 
his  right  to  extended  insurance  for  the  term 
earned  by  the  premiums  paid.  In  the  Dreury 
Case,  as  in  this,  the  question  was  the  proper 
construction  of  the  policy,  and  the  language 
of  the  policy  here  involved  being  free  from 
uncertainty,  we  have  found  no  difficulty  in 
giving  it  a  construction  fair  and  reasonable 
to  the  parties  concerned,  nor  do  we  doubt 
that  under  the  contract  the  insured  was 
bound  by  his  election  and  must  stand  by  the 
terms  Imposed  when  he  made  It  There  is 
a  marked  difference  between  the  right  to 
elect  between  privileges  coupled  with  a  rea- 
sonable provision  that  when  the  election  is 
made  the '  conditions  imposed  by  the  con- 
tract of  election  shall  be  performed,  and  a 
forfeiture,  that  is  in  the  nature  of  a  penalty. 
Imposed  for  the  nonpayment  of  money.  N. 
Y.  Life  Ins.  Co.  v.  Curry,  115  Ky.  100,  T2 
S.  W.  736,  61  L.  R.  A.  268,  103  Am.  St  Rep. 
297.  While  forfeitures  have  been  condemn- 
ed, or  very  reluctantly  upheld,  contracts  in- 
volving the  validity  of  elections  with  con- 
ditions Imposed  similar  to  those  in  this  case 
have  been  approved  and  sustained.  Mutual 
Benefit  Ass'n  v.  Harvey,  79  a  W.  218,  25 
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Ky.  Law  Rep.  1892;  N.  T.  Life  Ins.  Co.  t. 
MelDkln,  80  S.  W.  175,  25  Ky.  Law  Rep. 
2113;  Mutual  Benefit  Life  Ins.  Co.  t.  First 
National  Bank,  74  S.  W.  1066,  25  Ky.  Law 
Rep.  172. 

It  Is  further  urged  that  the  stipulations 
In  the  note  executed  by  the  Insured  are  in- 
consistent with  or  In  derrogatlon  of  the  terms 
of  the  original  contract  of  Insurance,  and 
that  therefore  under  section  656  of  the  Ken- 
tucky Statutes  of  1803  the  conditions  In  the 
note  must  yield  to  the  terms  of  the  policy. 
The  stipulations  In  the  note  are  not  in- 
consistent with  the  terms  of  the  policy,  but 
merely  elaborate  Its  meaning  and  carry  out 
its  purpose;  and  aside  from  this,  the  stat- 
ute does  not  apply  to  the  note.  Fidelity  Mu- 
tual  Life  Ins.  Co.  v.  Price,  77  S.  W.  384, 
26  Ky.  Law  Rep.  1148. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

NTJNN,  J.,  dissents. 


CITIZENS'   INS.   CO.    OF    MISSOURI 

V.  HENDERSON  ELEVATOR  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  11,  1806.) 

1.  INSUBANCE   —   FiBB    POTJOT   —    CaNCELIA- 
TION. 

Where  a  policy  proylded  that  it  might  be 
canceled  by  the  Insurer  on  five  days'  notice, 
and  the  insurer  wrote  its  local  agent  having 
power  to  write  insurance  and  Issue  policies  in- 
itnicting  him  to  take  up  the  policy,  and  the 
agent  told  insured  that  the  company  had 
ordered  the  policy  canceled,  and  that  the  agent 
wanted  the  policy  whereupon  insured  said  that 
be  would  get  the  policy,  the  policy  stood  can- 
celed within  five  days  from  that  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {§  504,  519.] 

2.  SAMB — IMPI.TBD   AmnORITT   OF  AOENT. 

Where  a  fire  policy  provided  that  it  might 
be  canceled  by  the  insurer  on  five  days'  notice, 
and  the  insurer  wrote  a  local  agent  having 
authority  to  write  and  issue  policies  instructing 
bim  to  take  up  the  policy,  and  the  aeent  there- 
upon told  Insured  that  the  policy  should  hold 
good  until  the  agent  procured  insured  a  policy 
In  another  company,  insured  not  knowing  that 
the  agent  had  been  instructed  to  cancel  the 
policy  immediately,  the  agreement  of  the  agent 
was  binding  on  the  company  for  a  reasonable 
time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  i  120.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"To  be  officially  reported." 

Action  by  the  Henderson  Elevator  Compa- 
ny against  the  Citizens'  Insurance  Company 
of  Missouri.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  Reversed, 
and  remanded  for  a  new  trial. 

See  84  S.  W.  580. 

Lockett  &  Worsbam,  for  appellant.  Clay 
k  Clay,  for  appellee. 

HOBSON,  C.  J.  On  October  8, 1903,  appel- 
lant's local  agent  Issued  to  appellee  a  policy 
of  Insurance  for  $1,200  on  hay  and  grain  In 


its  warehouse  at  Janesville,  111.  The  policy, 
among  other  things,  contained  this  clause: 
"This  policy  shall  bie  canceled  at  any  tlms 
at  the  request  of  tlie  insured  or  by  the  com- 
pany by  live  days'  notice  of  such  cancella- 
tion." On  October  16tb  the  company  wrote 
its  local  agent  the  following  letter:  "We 
are  obliged  to  recall  this  policy  as  we  are  not 
writing  hay,  or  buildings  containing  the  same, 
under  any  condition.  Kindly  take  up,  and 
return  policy  for  cancellation  immediately." 
The  local  agent.  Cox,  received  the  letter  on 
the  17th,  and  on  that  day  submitted  the  risk 
to  another  company.  The  risk  was  declined. 
On  the  19th  be  submitted  It  to  a  second  com- 
pany, and  on  the  same  day  he  went  to  Janes- 
viUe  to  get  the  policy  he  had  issued  for 
appellant.  He  there  met  iQordon,  the  agent 
of  appellee.  What  Cox  says  took  place  be- 
tween them  Is  as  follows:  "Q.  Just  tell  as 
near  as  you  can  what  passed  between  you 
and  him  In  respect  to  the  policy  on  that  day? 
A.  I  stated  to  him  the  order  from  the  Citi- 
zens Insurance  Company  to  cancel,  and  also 
that  we  had  submitted  It  to  the  Northern, 
and  that  I  bad  come  down  to  get  the  policy, 
and  be  said  be  couldn't  give  It  to  me  because 
it  bad  been  sent  to  the  Henderson  Company. 
I  went  with  him  around  the  building,  and 
made  a  diagram  of  the  building,  and  used  It 
afterwards  with  the  other  Insurance  com- 
panies. He  asked  then  if  he  wasn't  enti- 
tled to  some  time — five  days'  notice.  I  said: 
'Yes,  I  can  give  you  the  five  days'  notice 
right  now.'  'But,'  I  said,  'I  have  submitted 
It  to  the  Northern.'  'Well,'  he  said,  'I  will 
waive  tbat;  that  Is,  I  won't  require  that; 
I  will  write  to  the  company  and  get  the 
policy.'  Q.  That  was  In  response  to  your 
request  to  deliver  to  you?  A.  Yes,  sir;  I 
went  for  the  policy,  and  asked  him  for  it." 
Gordon  says  that  the  conversation  between 
them  after  the  diagram  of  the  building  was 
made  was  as  follows :  "He  says:  'The  com- 
pany Is  dissatisfied  with  this  insurance ;  they 
are  going  to  cancel  It.'  'Well,'  I  spoke  up, 
'they  have  a  right  to  cancel  it,  but  the  Hen- 
derson Elevator  Company  don't  want  to  be 
without  insurance,  and  there  are  plenty  of 
companies  that  will  carry  It'  Mr.  Cox  said : 
'We  want  this;  we  don't  want  it  to  leave 
our  agency,  and  this  policy  holds  good  until 
I  send  you  another  policy.'  And  then  we 
separated  on  those  terms,  about;  that  Is  my 
recollection  about  all  that  was  said  about 
the  Insurance.  We  may  have  passed  some 
compliments  after  that  Q.  Did  he  say  un- 
til you  got  another  policy;  for  bow  much — 
was  anything  said  about  how  much  the  oth- 
er policy  would  be?  A.  It  was  to  be  the 
same  amount  as  the  one  we  had,  $1,200." 

The  company  to  which  application  bad 
been  made  to  take  the  risk  declined  to  take 
it  Cox  then  applied  to  a  third  company  to 
take  the  risk.  This  company  agreed  to  take 
the  risk  for  $600.  but  declined  to  take  it  for 
$1,200.  On  October  30th  a  policy  for  $600 
in  this  company  was  Issued,  and  mailed  to 
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appellee.  Tbat  night  the  property  burned. 
The  next  morning  Gordon  brought  the  policy 
Issued  by  appellant  to  Cox'a  oflSce  and  de- 
livered It,  saying  nothing  about  the  fire.  He 
-was  told  tbat  the  policy  that  had  been  sent 
him  was  for  only  $600,  and  that  they  were 
trying  to  place  the  other  $600,  but  had  not 
been  able  to  do  so.  He  said  that  If  it  was 
placed,  he  would  expect  them  to  divide  the 
commission  with  him  as  before.  Gordon 
Bays  he  did  not  tell  them  about  the  fire  be- 
cause he  thought  they  were  trying  to  trick 
him,  and  did  not  know  that  the  policy  sent 
the  day  before  was  for  only  $600  until  after 
he  delivered  up  the  flrst  policy.  On  this  evi- 
dence the  court  Instructed  the  Jury  as  fol- 
lows: "(1)  Gentlemen  of  the  Jury:  The 
court  Instructs  you  to  find  for  the  plaintiff 
the  sum  of  $1,200,  with  6  per  cent.  Interest 
thereon  from  the  23d  day  of  February,  1904, 
unless  you  believe  from  the  evidence  that 
prior  to  the  time  of  the  flre  that  destroyed 
plaintiff's  property  covered  by  the  policy  of 
insurance  sued  on  and  mentioned  in  evidence, 
the  agent  or  agents  of  the  defendant  canceled 
said  policy  of  insurance  and  so  notified  the 
plaintiff's  agent  Gordon  of  its  cancellation 
by  giving  said  agent  five  days'  notice  before 
said  fire  of  such  cancellation;  or  if  you  be- 
lieve from  the  evidence  that  defendant's 
agent  or  agents  prior  to  the  time  said  fire 
occurred  canceled  said  policy,  and  also  be- 
lieve from  the  evidence  that  the  said  agent 
of  plaintiff,  upon  being  notified  of  such  can- 
cellation, if  he  were  so  notified,  agreed  to  or 
did  waive  the  said  five  days*  notice  of  can- 
cellation, then  in  either  such  event  the  law 
is  for  the  defendant,  and  you  will  so  find. 
<2)  Although  you  may  believe  from  the  evi- 
dence that  defendant  ordered  said  policy  to 
'be  taken  up  for  cancellation  more  than  five 
days  before  said  fire,  yet  if  you  further  be- 
lieve from  the  evidence  that  before  it  was  tak- 
■en  up  or  canceled  by  defendant  or  Its  agent 
It  was  agreed  between  plaintlfTs  agent  Gor- 
■don  and  the  defendant's  agent  €}oz  that  said 
policy  of  insurance  should  be  and  remain 
In  full  force  until  defendant's  said  agent 
flboinld  obtain  for  said  plaintiff  another  policy 
of  Insurance  on  said  property  so  covered 
for  the  same  amount  In  some  other  company 
or  companies,  and  tbat  the  flre  complained 
of  occurred  before  such  other  insurance  was 
-80  obtained  for  plaintiff,  then  In  that  event 
you  will  find  for  the  plaintiff  as  heretofore 
indicated;  otherwise,  you  will  find  for  the 
-defendant" 

When  the  policy  was  brought  In  on  the 
81st  an  indorsement  was  made  upon  It  as 
follows:  "Canceled  by  order  of  the  company, 
October  81,  1903."  This  notation  was  made 
by  the  bookkeeper  of  the  local  agent,  and 
was  read  to  the  Jury.  The  dl£Bculty  with 
the  court's  Instructions  to  the  Jury  is  that 
the  Jury  from  the  phraseology  of  the  instruc- 
tions were  warranted  in  concluding  ttiat  the 
policy  was  In  force  until  it  was  taken  up 
<t>y  the  agent    On  the  contrary,  the  company 


had  the  right  to  cancel  It  on  flve  days'  notice: 
No  question  arises  in  the  case  about  the 
return  of  the  premium  because  both  parties 
agree  that  what  had  been  paid  was  to  be 
applied  to  the  new  insurance  when  obtained. 
If  Cox  told  Gordon  that  the  company  bad 
ordered  the  policy  canceled,  and  that  he  had 
come  down  to  get  It  and  Gordon  said  he 
would  write  and  get  the  policy,  it  stood  can- 
celed within  five  days  from  that  time,  and 
the  defendant  is  not  liable.  But  if  Cox.  under- 
took or  agreed  with  Gordon  that  the  policy 
should  hold  good  until  he  sent  him  another 
policy  of  the  same  amount  and  the  fire  oc- 
curred before  such  other  insurance  was  ol>- 
talned,  the  company  was  liable,  unless  Gor- 
don knew  or  was  Informed  that  Cox  had 
been  instructed  to  cancel  the  policy  immedi- 
ately. In  lieu  of  the  instructions  given,  the 
court  should  have  instructed  the  Jury  as 
above  'indicated. 

Cox  was  an  agent  of  the  company  with 
power  to  write  Insurance,  and  Issue  policies. 
It  was  within  the  apparent  scope  of  his  au- 
thority to  determine  how  long  the  policy 
should  be  in  force  in  the  absence  of  some 
restrictions  upon  his  authority,  and  Gordon 
had  a  right  to  deal  with  him  upon  the  faith 
of  his  apparent  authority,  unless  he  bad 
notice  of  the  restrictions  which  had  been 
placed  upon  him.  If  Cox  had  said  to  Gordon 
tliat  he  would  have  to  cancel  the  policy, 
but  that  he  would  give  him  two  weeks  to 
get  other  insurance,  Gordon  would  have 
bad  a  right  to  suppose  that  as  he  had  au- 
thority to  issue  policies,  he  bad  authority 
to  make  such  nn  agreement  The  agreement 
that  the  policy  should  remain  in  force  until 
he  had  located  the  risk  in  another  company 
wad  in  effect  only  an  agreement  that  it 
should  remain  in  force  a  reasonable  time 
for  this  purpose.  The  fact  that  Cox  was 
to  place  the  risk  in  some  other  company  is 
not  material.  The  contract  would  be  es- 
sentially the  same  If  it  bad  been  tbat  the 
policy  should  continue  until  Gordon  could 
place  the  risk  in  some  other  company.  In 
placing  the  risk  In  another  company  Cox 
did  not  act  for  appellant  The  arrangement 
would  be  in  legal  effect  the  same  if  some 
third  person  had  been  agreed  upon  to  place 
the  risk  in  another  company,  and  Cox  bad 
agreed  that  the  policy  which  he  had  issued 
should  remain  in  force  until  the  new  insur- 
ance was  obtained.  Such  an  arrangement 
would  be  in  effect  an  agreement  not  to  can- 
cel the  policy  then,  but  to  wait  and  to  giv« 
an  opportunity  for  the  procurement  of  other 
Insurance  before  the  cancellation  would  take 
effect  In  the  absence  of  some  restrictions 
upon  Cox's  authority,  of  which  Gordon  had 
notice,  such  an  agreement  would  be  witliia 
the  apparent  authority  of  an  agent  author- 
ized to  make  contracts  of  insurance.  The 
company  selects  its  own  agents,  and  when 
third  persons  deal  with  them,  without  notice 
of  restrictions  upon  their  authority,  the  com- 
pany should  be  held  for  the  acts  of  the  agent 
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'wltliln  the  scope  of  hia  apparent  authority. 
We  have  examined  the  case  of  Miller  v.  In- 
«nrance  Co.,  54  W.  Va.  344,  46  S.  B.  181,  but 
the  facts  of  that  case  are  so  different  from 
the  facts  here,  that  It  seems  to  have  little 
application. 

Judgment  reversed,  and  cause  remanded 
tot  a  new  trial. 


PROOTOR    COAL  CO.   v.   STRUNK. 

i<Coart  of  Appeals  of  Kentucky.    Oct.  12,  1006.) 

1.  Mines   and   Minerals  —  Contbacts— An- 
nulment—Evidence. 

Evidence,  in  an  action  for  breach  of  con- 
tract for  mining  coal,  held  to  show  that  it  was 
-the  intention  of  the  parties  that  it  should  be 
-superseded  by  a  subsequent  contract  between 
them  as  to  the  same  matter. 
-2.  Contracts— CoNsiDKBATioN. 

There  is  a  sufficient  consideration  for  a 
■contract  supersedine  one  for  the  minine  of  all 
-the  coal  in  certain  land,  6  per  cent  of  the  price 
-per  ton  for  mining  to  be  retained  till  com^le- 
tion  of  the  work,  the  second  contract  waiving 
-the  right  to  mine  all  the  coal,  being  only  for 
-a  year,  unless  renewed  by  mutual  consent,  but 
-providing  for  payment  at  the  end  of  the  year 
iot  all  work  done. 

(EM.  Note. — For  cases  in  point,  see  vol.  11, 
Oent  Dig.  Contracts,  {  292.] 

■3.  Same— Fraud— Evidence. 

Evidence,  in  an  action  for  breach  of  a 
-contract,  held  InsufBcient  to  show  that  the  ex- 
-ecntion  of  a  subsequent  contract,  superseding 
4he  one  sued  on,  was  procured  by  fraud. 

Appeal  from  Circuit  Court,  Whitley  Conn- 
■ty. 

"To  be  officially  reported." 

Action  by  David  Strunk  against  the  Proc- 
tor Coal  Company.  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed,  with  Instruc- 
tions. 

T.  ly.  Edelen  and  Sharp  &  Slier,  for  ap- 
ftellant.    Tye  &  Denham,  for  appellee. 

LASSING,  J.  On  the  17th  of  December, 
1800,  the  Proctor  Coal  Company,  by  A.  Gat- 
llfl,  its  president,  made  a  written  contract 
with  David  Strunk,  by  the  terms  of  which 
-said  Strunk  was  to  mine  the  coal  within  a 
■certain  area  for  a  definite  sum  of  money 
per  ton,  and  was  to  comply  generally  with 
-certain  restrictions  and  regulations  Imposed 
by  the  agreement  for  the  benefit  of  the 
Proctor  Coal  Company.  Subsequently  one 
H.  F.  Fenley  succeeded  GatUff  as  president 
of  the  company,  and  a  new  contract  was  en- 
tered into  by  and  between  the  company  and 
David  Strunk,  by  the  terms  of  which  Strunk 
was  to  mine  coal  for  the  company  in  the 
same  territory,  but  the  contract  was  an  an- 
nual contract  By  the  terms  of  the  first 
contract  5  per  cent  of  the  contract  price  for 
-mining  was  reserved  by  the  company  until 
final  settlement  between  the  parties,  which 
by  the  terms  of  the  contract  would  have 
been  when  all  the  coal  to  he  mined  within 
the  area  specified  in  the  contract  had  been 
taken  out.  By  the  terms  of  the  second  con- 
tract the  same  part  of  the  cost  of  mining 


per  ton  was  retained,  but  the  settlements 
were  to  be  made  at  the  end  of  each  year 
while  the  contract  was  in  force.  This  sec- 
ond contract  required  of  the  said  Strunk  a 
compliance  with  certain  rules  and  regula- 
tions governing  mining  imposed  for  the  mu- 
tual benefit  of  both  partlea  to  said  contract 
This  second  contract  was  entered  into  about 
the  9th  of  June,  1901.  The  defendant 
Strunk,  continued  to  operate  the  mine  until 
about  the  Ist  of  July,  1902,  when  he  quit, 
and  brought  his  suit  for  damages  against 
the  company,  and  based  his  claim  upon  his 
rights  as  defined  In  the  first  contract  The 
company  pleaded  as  a  defense  to  this  8ul4 
the  execution  of  the  second  contract,  and  that 
the  second  contract  superseded  and  annulled 
the  first  contract  The  plaintiff  by  an 
amended  pleading  admitted  the  execution 
of  the  second  contract  but  <>lalmed  that 
there  was  no  consideration  for  Its  execu- 
tion, and  that  it  was  procured  through  fraud 
and  misrepresentation.  The  allegations  of 
the  petition  as  amended  and  of  the  reply 
were  traversed,  and  upon  a  trial  before  a 
jury  a  verdict  for  $900  was  returned  for 
plaintiff.  Judgment  was  entered  upon  this 
verdict,  and  defendant  appeals. 

Appellant  company  complains  that  the 
trial  court  should  have  given  to  the  jury  a 
peremptory  instruction  at  the  conclusion  of 
plaintifC's  testimony,  as  he  entirely  failed  to 
establish  either  want  of  consideration  for 
the  second  contract,  or  that  the  execution  of 
it  was  procured  through  fraud  and  misrep- 
resentations. Appellee  contends  that  the  ex- 
ecution of  the  second  contract  did  not  nnl- 
Ify  the  first  contract,  but  was  merely  a  mod- 
ification of  same.  A  careful  examination  of 
the  two  contracts  discloses  this  fact  that 
the  only  material  difference  between  the 
first  and  second  contract  is  that  the  first  con- 
tract provided  for  the  mining  of  all  the  coal 
within  a  given  area,  and  the  retention  by  the 
company  of  6  per  cent  of  the  cost  of  the  min- 
ing until  the  contract  had  been  completed, 
be  that  1,  5,  or  10  years.  The  second  contract 
provided  that  a  settelment  should  be  had  at 
the  end  of  each  year,  and  that  the  contract 
might  continue  by  mutual  consent  as  an  an- 
nual contract  Each  contract  contained  cer- 
tain stipulations  and  regulations  as  to  the 
manner  in  which  the  mining  should  be  done. 
In  order  to  determine  the  question  as  to 
whether  or  not  it  was  the  Intention  of  the 
parties  that  the  second  contract  should  do 
away  with  and  annul  or  supersede  the  first 
contract  the  testimony  of  the  parties  them- 
selves is  the  best  evidence.  The  company 
through  Its  president  testified  that  he  told  the 
plaintiff,  Strunk,  that  the  first  contract  wao 
an  unsatisfactory  one,  and  not  acceptable  to 
the  directors  of  the  company,  and  that  they 
wanted  to  enter  into  a  new  contract  which 
would  be  more  beneficial  in  its  terms  to 
both  parties,  and  proposed  the  execution  of 
the  contract  showing  plaintiff  that  by  its 
terms  he  would  be  enabled  to  withdraw  from 
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the  hands  of  the  company  the  6  per  cent,  of 
his  money  which  It  had  retained  each  year, 
and  not  have  It  withheld  from  him  until  the 
completion  of  the  contract  Plaintiff  himself 
testifies  even  stronger  upon  this  point  than 
did  the  president  of  the  company,  for  he  tes- 
tified that  the  president  of  the  company  told 
him  that  Gatliff,  the  former  president  of  the 
company,  had  no  right  to  make  the  first  con- 
tract, and  that  It  had  never  been  ratified  or 
approved  by  the  directors  of  the  company. 
Thus,  from  the  testimony  of  the  two  parties 
to  this  contract.  It  Is  clear  that  they  each 
understood  that  the  second  contract  was  In- 
tended to  take  the  place  of  the  first  contract, 
and  plaintiff  operated  under  It  for  a  year  or 
^ucb  a  matter  after  he  had  signed  It. 

We  come,  then,  to  the  two  vital  questions 
in  the  case:  (1)  Was  there  any  considera- 
tion for  the  execution  of  the  second  contract? 
(2)  Was  there  any  fraud  practiced  by  the 
company  upon  the  plaintiff  In  procuring  its 
execution?  By  the  terms  of  the  second  con- 
tract the  company  agreed  to  make  an  annual 
settlement  with  plaintiff,  and  to  pay  to  him 
the  amount  of  money  which  It  had  retained 
in  its  hands,  to  wit,  5  pet  cent,  of  the  cost  of 
all  coal  mined  by  him  during  that  year. 
This  clause  of  the  second  contract  was  more 
favorable  to  the  plaintiff  than  was  the  pro- 
visions regulating  the  payment  of  this  re- 
tain in  the  original  contract,  and  this  was 
the  chief  consideration  or  benefit  accruing 
to  plaintiff  in  the  execution  of  the  second 
contract  By  the  execution  of  the  second 
contract  plaintiff  waived  his  right  to  mine  all 
the  coal  within  the  given  area  defined  in 
the  first  contract  unless  he  should  mine  same 
within  one  year,  or  unless  the  contract  should 
continue  after  the  expiration  of  the  first 
year  by  mutual  consent  This  was  of  bene- 
fit to  the  company,  as  It  gave  it  the  right 
to  take  charge  of  and  mine  the  coal  In  such 
portion  of  said  area  as  plaintiff  should  fall 
to  mine  within  the  year.  If  It  desired  to  do 
so.  In  the  case  of  Collyer  v.  Moulton,  9  R.  I. 
90,  98  Am.  Dec.  370,  the  Supreme  Conn  of 
Rhode  Island  held  that  where  a  contract  re- 
mained executory  It  might  be  annulled  by 
ag^reement  and  the  agreement  to  annul  on 
one  side  was  a  consideration  for  an  agree- 
ment to  annul  on  the  other.  We  are  of  the 
opinion  that  the  second  contract  of  Itself 
shows  there  was  a  consideration  sufficient  to 
support  Its  execution.  In  Parish,  etc.,  v.  U. 
S.,  8  Wall.  (U.  S.)  489,  19  L.  Ed.  472,  the 
Supreme  Court  held  that  it  a  party  to  a  con- 
tract had  any  objections  to  the  provisions  of 
the  contract  be  should  have  objected  before 
signing  It  and  that  having  signed  it  bis 
mouth  was  closed  against  any  denial  that 
It  superseded  all  previous  arrangements  up- 
on the  same  subject  And  In  the  case  of  U. 
S.,  etc.,  V.  Lamont  Secretary  of  War,  156  U. 
S.  aOB,  15  Sup.  Ct  97,  89  L.  Ed.  160,  where 
the  plaintiff  In  error  had  made  a  contract 
for  certain  work  at  a  given  price,  and  sub- 
sequently the  parties  had  executed  a  con- 


tract at  a  lower  price,  and  an  attempt  was 
made  to  compel  the  Secretary  of  War  to 
execute  the  former  contract  the  court  said: 
"We  cannot  perceive  any  duty  which  under 
those  circumstances  rested  upon  the  Secre- 
tary of  War  to  sign  such  a  contract  with  the 
relator  as  wonld  be  required  by  the  man- 
damus which  is  prayed.  It  cannot  be  reason- 
ably contended  that  he  is  under  any  obliga- 
tion to  sign  two  contracts  with  the  same  par- 
ties for  the  same  work  at  a  different  price 
and  under  different  conditions.  Kor  can  It 
be  urged  with  any  greater  reason  that  the 
relator  was  entitled  to  have  signed  a  contract 
to  do  work  for  19t/io  cents  per  cubic  yard 
which  he  had  subsequently  made  a  voluntary 
contract  to  do  for  17t/io  cents  per  cubic 
yard,  and  upon  conditions  different  from 
those  mentioned  in  the  first  proposition.  In 
order  to  Justify  the  Issual  of  the  writ  It 
would  be  necessary  to  hold  that  the  second 
contract  was  void,  and  thereby  relieve  the 
relator  from  obligations  which  he  has  assum- 
ed, and  release  him  from  the  binding  force 
of  terms  and  stipulations  to  which  be  has 
subjected  himself.  Inasmuch  as  no  such  do- 
ty as  that  which  the  granting  of  this  vrrit 
would  seek  to  enforce  exists,  and  no  right 
subsists  la  the  relator  which  this  writ  could 
secure  him,  there  is  no  ground  for  Issuing 
It"  The  court  then  referred  with  approval 
to  the  case  of  Gilbert  v.  United  States,  8 
Wall.  (U.  S:)  358,  19  L.  Ed.  303,  quoting  with 
approval  the  language  of  Justice  Miller,  who  - 
said:  "If  the  claimants  had  any  objection 
to  the  provisions  of  the  contract  they  signed, 
they  should  have  refused  to  make  It  Hav- 
ing made  it  and  executed  it  their  mouths 
are  closed  against  any  denial  that  it  super- 
seded all  previous  arrangements."  Follow- 
ing ,tbe  rule  laid  down  In  these  cases.  It  is 
plain  that  plaintiff  having  signed  the  second 
contract  and  operated  under  it  for  almost  a 
year,  he  cannot  now  complain  that  the  sec- 
ond contract  did  not  take  the  place  of  and 
supersede  the  first 

The  only  remaining  question  is,  was  the 
execution  of  the  second  contract  procured 
through  fraud?  We  have  carefully  examined 
the  testimony  in  this  case,  and  fall  to  dis- 
cover wherein,  even  In  the  slightest  degree, 
it  tends  to  support  the  contention  of  the  ap- 
pellee that  the  execution  of  the  second  con- 
tract was  obtained  through  fraud  or  mis- 
representation. The  company's  president 
testifies  that  he  talked  the  matter  over  fully 
with  appellee,  and  that  they  agreed  upon  the 
terms  of  the  second  contract  and  he  directed 
the  secretary  of  the  company  to  reduce  their 
agreement  to  writing  In  duplicate  form,  one 
copy  of  which,  when  signed,  was  to  be  re- 
tained by  the  company  and  the  other  by  ap- 
pellee. Upon  this  point  appellee  says  tliat 
he  did  not  want  to  sign  the  second  contract 
as  prepared  and  submitted  to  him  by  the 
secretary  of  the  company,  but  that  thereafter 
he  did  sign  It  He  does  not  claim,  nor  is 
there  any  testimony  tending  to  show,  that 
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the  president  of  the  company,  or  any  one  else, 
made  any  statement  to  him  that  was  untrue, 
or  that  induced  him  to  enter  Into  the  second 
contract  And  while  the  proof  shows  appel- 
lee t6  be  a  man  of  moderate  means,  In  the 
humble  walks  of  life,  there  la  nothing  In 
either  the  proof  or  the  provlslonB  of  the  sec- 
ond contract  indicating  that  he  was  orer- 
reacbed,  or  that  any  advantage  was  ^taken 
of  him  or  his  condition  In  the  execution  of 
the  second  contract  Nor  does  he  claim  that 
be  did  not  thoroughly  understand  the  second 
contract  when  it  was  prepared  by  the  sec- 
retary and  presented  to  him  for  his  signa- 
ture. Hence  his  contention  that  the  second 
contract  was  procured  through  fraud  and 
misrepresentation  Is  not  supported  by  any 
evidence  whatever.  And,  this  being  true; 
be  is  bound  by  the  terms  and  provisions  of 
the  second  contract,  which  (bearing  evidence 
that  there  was  ample  consideration  for  its 
execution,  and  no  fraud  being  perpetrated  on 
appellee  in  its  execution)  annulled  and  super- 
seded the  first  contract.  Appellee's  cause  of 
action,  if  any  he  bad,  was  upon  the  second 
contract.  He  sought  by  the  pleas  of  no  con- 
sideration and  fraud  to  avoid  the  force  and 
effect  of  the  second  contract  and,  having 
failed  to  support  his  pleadings  by  any  proof, 
the  trial  court  should,  at  the  conclusion  of 
appellee's  testimony  and  at  the  conclusion  of 
all  the  testimony  offered,  have  given  a  per- 
emptory Instruction  to  find  for  appellant 
company. 

For  this  reason  the  Judgment  is  reversed, 
with  instructions  to  the  trial  court  to  dismiss 
the  petition. 


OITT  OF  FRANKLIN  v.  CALDWELL  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  12,  1906.) 

Bahks  jlnd  Banking — Inbolvenct— Dbclab- 
ATiON  OP  DiviDKND— Liability  of  Dibeot- 
0B8— Statutes — Constbuction. 

Ky.  St.  1903,  $  548,  declares  that  if  the 
directors  of  any  corporation  shall  declare  and 
pay  any  dividend  when  the  corporation  is  in- 
solvent, they  shall  be  individually  liable  for 
all  debts  of  the  corpoTation  existing  or  there- 
after incurred.  Section  696  declares  that  the 
directors  of  a  bank  may  declare  a  dividend  after 
deducting  expenses,  losses,  bad  and  suspended 
debts,  interest  and  taxes,  etc.,  and  section  598 
provides  tbat  if  the  directors  of  a  bank  shall 
"knowingly"  violate  any  of  the  provisions  of 
the  law  relating  to  banks,  the  directors  so  offend- 
ing shall  be  jointly  and  severally  individually 
liable  to  the  creditors  and  stockholders  for 
any  loss  or  damage  not  made  good  within  a 
reasonable  time.  Held,  tbat  where  the  directors 
of  a  bank  innocently  declared  a  dividend  while 
the  liank  was  insolvent,  such  directors  were  not 
liable  under  section  548  for  all  existing  and 
subsequent  debts  of  the  bank  but  were  only 
liable  under  section  598  for  the  amount  of  the 
dividend    so   declared. 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  city  of  Franklin  against  J. 
K.  Caldwell  and  others.  From  a  Judgment 
In  favor  of  plalntlflT  for  less  than  the  relief 
demanded,  it  appeals.    Affirmed. 


Roark  &  Finn,  for  appellants.  Geo.  C. 
Harris  and  Sims  &  Grider,  for  appellees. 

CARROLL,  C.  The  J.  A.  McGoodwln 
Banking  Company,  a  corporation,  made  a 
general  assignment  for  the  benefit  of  creditors 
in  December,  1904.  At  the  time  of  the  as- 
signment the  appellees  were  directors  of  the 
bank,  having  been  elected  In  January,  1904. 
The  capital  stock  of  the  bank  was  $15,000, 
and,  on  April,  1904,  the  directors  declared  a 
dividend  of  6  per  cent  on  the  capital  stock, 
payable  to  the  stockholders.  At  the  time  the 
dividend  was  declared  the  bank  was  Insol- 
vent, and  after  deducting  from  Its  available 
assets  the  bad  and  suspended  debts.  Its 
liability  to  the  depositors  were  several  thou- 
sand dollars  more  than  the  value  of  all  Its 
assets.  The  appellant,  the  city  of  Franklin, 
at  the  time  the  dividend  was  declared,  had 
on  deposit  in  the  bank  in  the  name  of  its 
treasurer  $3,000,  and  on  the  day  the  bank  as- 
signed bad  on  deposit  $4,666,  and  to  recover 
this  sum  from  the  directors  this  action  was 
Instituted  by  the  city.  An  agreed  statement 
of  facts  was  made  up,  showing  that  at  the 
time  the  dividend  was  declared  the  directors 
did  not  know  the  bank  was  Insolvent  nor 
did  they  know  the  condition  of  the  bank; 
and  it  may  be  conceded  that  they  acted  in 
good  faith,  and  with  ordinary  care  and  pru- 
dence. Judgment  was  rendered  against  the 
directors  for  the  amount  of  the  dividend, 
and  both  parties  appeal. 

The  appellant  Insists  that  It  was  entitled 
to  the  full  amount  claimed,  while  the  appel- 
lees contend  that  Judgment  should  hdve  been 
rendered  in  their  favor.  The  correct  ad- 
judication of  this  case  depends  upon  the 
proper  construction  of  sections  538,  548,  596 
and  598  of  the  Kentucky  Statutes  of  1908. 
These  sections  are  found  In  the  chapter  re- 
lating to  private  corporations.  This  chapter 
is  divided  into  several  articles;  article  1 
contains  provisions  relating  to  corporations 
generally,  and  article  2  contains  the  general 
statutory  law  relating  to  Incorporated  banks. 

Section  538  of  article  1  reads:  "Any  num- 
ber of  persons,  not  less  than  three,  may  as- 
sociate to  establish  a  corporation  for  the 
transaction  of  any  lawful  business,  or  to 
form  or  conduct  any  legitimate  object  or  pur- 
pose under  the  provisions  of  and  subject  to 
the  requirements  of  this  article;  but  bank- 
ing, building  and  loan,  trust,  insurance  and 
railroad  corporations  shall,  in  addition  to  the 
provisions  of  this  article,  which  are  not  in- 
consistent with  the  laws  relating  especially 
to  them,  be  organized  In  the  manner  and  sub- 
ject to  the  provisions  of  such  laws." 

Section  548,  also  a  part  of  article  1,  pro- 
vides: "If  the  directors  of  any  Incorporated 
company  shall  declare  and  pay  any  dividend 
when  the  corporation  Is  insolvent  or  any 
dividend  the  payment  of  which  would  render 
it  insolvent,  or  which  would  diminish  the 
amount  of  its  capital  stock,  they  shall  be 
Jointly  and  severally  individually  liable  for 
all  debts  of  the  corporation  then  existing. 
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and  for  all  that  shall  thereafter  be  Incurred 
while  they  or  a  majority  of  them  continue  In 
office." 

Section  596,  In  article  2,  provides:  "The 
board  of  directors  may  declare  a  dividend  of 
BO  much  of  the  net  profits  of  the  bank,  after 
deducting  therefrom  all  expenses,  losses,  bad 
or  suspended  debts,  Interest  and  taxes  creat- 
ed or  due  from  the  bank  as  they  may  deem 
expedient.  And  all  debts  due  to  the  bank  on 
which  Interest  Is  due  and  unpaid  for  six 
months,  unless  the  same  be  well  secured,  or 
in  process  of  collection,  shall  be  considered 
bad  or  suspended  debts  within  the  meaning 
of  this  section;  but  before  any  dividend  1b 
declared,  not  less  than  one-tenth  of  the  net 
profits  of  the  bank  for  the  period  covered 
by  the  dividend  shall  be  carried  to  a  surplus 
fund  until  such  surplus  amounts  to  twenty 
per  cent  of  its  capital  stock." 

Section  598  of  article  2  declared  that:  "If 
any  director  or  directors  of  any  bank  shall 
knowingly  violate  or  permit  any  officer  or 
employ^  of  the  bank  to  violate  any  of  the 
provisions  of  the  law  relating  to  banks,  the 
directors  so  offending  shall  be  Jointly  and 
severally  Individually  liable  to  the  creditors 
and  stockholders  for  any  loss  or  damage  re- 
sulting from  such  violation;  and  If  any  such 
loss  or  damage  be  not  made  good  witbln  a. 
reasonable  time,  It  shall  be  the  duty  of  the 
Secretary  of  State,  with  the  consent  of  the 
Attorney  General,  to  Institute  such  proceed- 
ings as  may  be  necessary  to  forfeit  the  char- 
ter of  such  bank." 

The  action  of  appellants  Is  based  on  sec- 
tion 548  supra,  and  It  is  Insisted  for  it  that 
under  this  section  the  directors  are  liable  not 
only  for  the  amount  of  its  deposits  when  the 
dividend  was  declared,  but  for  the  deposit 
thereafter  placed  in  the  bank;  and  that  this 
liability  attaches  without  reference  to  wheth- 
er the  directors  knew  the  condition  of  the 
bank  or  not,  as  the  word  "knowingly"  is 
omitted  from  this  section,  and  their  liability 
does  not  depend  upon  their  knowledge  of 
the  condition  of  the  bank,  but  results  from 
the  fact  that  they  declared  a  dividend  when 
the  liank  was  insolvent.  It  Is  argued  that 
although  section  538,  supra,  provides  "that 
banking  corporations  shall  In  addition  to  the 
provisions  of  this  article,  which  are  not  In- 
consistent with  the  laws  relating  especially 
to  them,  be  subject  to  the  provisions  of  such 
laws,"  that  section  598  of  article  2,  fixing  the 
liability  of  the  directors  in  the  event  they 
knowingly  declare  a  dividend  when  the  bank 
is  Insolvent,  or  without  deducting  bad  or 
suspended  debts,  is  not  Inconsistent  with  sec- 
tion 548,  and  therefore  section  548  controls 
and  fixes  the  liability  of  the  directors  In 
this  case.  Counsel  say  it  was  not  contem- 
plated by  the  Legislature  that  the  directors 
of  a  bank  should  be  subjected  to  less  liability 
than  the  directors  of  ordinary  business  cor- 
porations; but  that,  on  the  contrary,  they 
should  be  held  to  a  stricter  accountability, 
because  of  the  opportunity  afforded  them  to 


misappropriate  the  money  of  the  depositors 
by  declaring  dividends  payable  to  them  and 
other  stockholders  out  of  the  funds  of  tb» 
bank. 

For  appeUees  It  is  said,  that  their  liability 
Is  fixed  by  the  provisions  of  the  article 
relating  to  banks,  and  section  598  thereof, 
and  that  under  this  section  the  directors  are- 
not  liable  at  all  unless  they  "knowingly"  de- 
clare a  dividend  In  violation  of  section  596;. 
and  that.  If  th^  should  declare  a  dividend 
in  violation  of  this  section,  they  are  only 
liable  for  any  loss  or  damage  resulting  from- 
sucb  violation;  and  that  it  being  conceded 
by  the  agreed  state  of  facts  that  the  directors 
did  not  know  the  condition  of  the  bank, 
they  are  not  liable  to  the  creditors  in  any 
sum.  Previous  to  the  enactment  in  1883- 
of  the  chapter  on  private  corporations,  there- 
was  no  general  law  regulating  the  liability 
of  directors  or  officers  of  banks  or  other 
corporations,  and  it  was  held  In  Brannin 
V.  Loving,  82  Ky.  370,  1884,  that  bank  di- 
rectors were  only  required  to  exercise  the- 
same  care  that  an  ordinarily'  prudent  man- 
would  In  his  own  business  of  like  character, 
and  were  only  personally  liable  when  they 
failed  to  exercise  this  degree  of  care,  or 
were  guilty  of  gross  neglect.  In  Savings- 
Bank  v.  Caperton,  87  Ky.  306,  8  8.  W.  886. 
12  Am.  St.  Rep.  488,  an  action  brought  by  de- 
iwsitors  against  the  directors  of  a  bank,  to^ 
recover  money  deposited  by  them  in  the- 
bank,  and  which  was  lost  by  reason  of  the- 
embezzlement  of  the  funds  by  the  cashier, 
this  court  said:  "The  only  question  presented 
In  this  case  is  whether  the  directors  acted- 
In  good  faith  and  with  ordinary  care  and 
diligence  In  the  conduct  of  the  affairs  of 
the  bank,  or  such  diligence  as  ordinarily- 
prudent  men  would  have  exercised  with  ref- 
erence to  the  conduct  of  such  moneyed  in- 
stitutions. It  is  not  a  question  of  how  the- 
fraud  of  the  cashier  might  have  been  discov- 
ered, but  were  these  directors  guilty  of  gross- 
neglect,  which  means  an  absence  of  that 
diligence  that  ordinarily  prudent  men  In  the 
conduct  of  such  business  would  have  exer- 
cised." So  that,  previous  to  the  enactment 
of  these  statutes,  directors  of  banks  were 
only  liable  when  they  failed  to  exercise 
such  care  and  diligence  In  tbe  management 
and  conduct  of  Its  affairs  as  ordinarily 
prudent  men  would  have  exercised. 

In  the  management  of  corporations,  and' 
especially  banks,  it  is  important  In  the  in- 
terests of  both  stockholders  and  deposltors- 
and  all  persons  having  business  with  the 
bank,  or  corporation,  that  the  directors  shall 
be  good  business  men,  solvent  and  resxK>n- 
Bible;  and,  generally  speaking,  the  dh:ector» 
of  corporations  are  composed  of  this  class  of 
our  citizenship.  In  the  management  of 
small  corporations,  and  especially  small 
banking  Institutions,  the  directors  are 
rarely  either  bookkeepers  or  accountants,  and 
have  little  knowledge  of  tbe  bookkeeping 
methods    employed    in    these    Institutions. 
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More  frequently  than  otherwise,  they  do  not 
receive  a  compensation  for  their  services,  or 
devote  much  of  their  time  to  the  affairs  of 
the  corporation,  leaving  the  management  of 
Its  details  to  the  cashier  and  other  sal- 
aried officers  who  are  directly  charged  with 
the  conduct  of  Its  business.  When  the  di- 
rectors, as  In  this  case,  select  as  they  believe 
honest,  faithful,  and  capable  cashiers  and 
clerks,  they  are  obliged  to  rely  largely  upon 
the  statements  of  these  employ&s  as  to  the 
condition  and  standing  of  the  bank,  and 
must  trust  to  them  the  active  management 
of  its  affairs.  Whilst  directors  of  banks 
and  other  corporations  who  voluntarily  as- 
sume the  duty  of  looking  after  the  interests 
of  the  concern  should  be  held  to  a  reason- 
able accountability  for  the  acts  of  the  per- 
sons whom  they  employ,  and  have  the  right 
to  discharge  at  any  time,  their  liability 
should  not  be  so  burdensome  as  to  prevent 
solvent  and  capable  men  from  accepting 
these  positions  of  trust  Directors  of  corpo- 
rations give  credit  and  character  to  the  Insti- 
tution with  which  they  are  connected  by 
reason  of  the  fact  that  the  public  have  con- 
fidence in  their  Integrity  and  business  qual- 
ifications, and  when  they  accept  these  po- 
sitions of  trust,  and  hold  themselves  out 
as  having  charge  of  the  affairs  of  the  cor- 
poration, whether  it  be  a  bank  or  not,  fair- 
ness to  those  dealing  with  the  corporation 
demand  that  the  directors  should  be  held 
responsible  for  the  direct  loss  that  results 
from  declaring  dividends  prohibited  by  the 
statute.  A  less  measure  of  liability  than 
this,  would  be  unjust  to  the  creditors  and 
depositors,  and  a  greater  degree  would  re- 
sult In  depriving  corporations,  and  especially 
banks,  of  the  services  of  solvent  and  up- 
right directors. 

Few  responsible  men  could  be  Induced 
to  become  directors  in  corporations  if  the 
position  carried  with  It  liability  for  all  debts 
of  the  corporation,  although  the  directors 
had  exercised  the  highest  degree  of  care 
in  selecting  the  officers,  and  acted  In  good 
faith  and  with  ordinary  prudence  In  con- 
ducting its  affairs.  To  fix  the  liability  of 
directors  of  corporations  by  the  strict  let- 
ter of  section  648,  and  make  them  liable 
for  all  debts  of  the  corporation  if  they 
declare  any  dividend  when  it  Is  insolvent, 
or  which  would  render  It  Insolvent,  although 
In  declaring  the  dividend  they  acted  In 
good  faith  based  on  an  honest  belief  In  the 
correctness  of  the  statements  made  by  the 
cashier  and  other  officer  of  the  corporation, 
would  be  giving  to  this  statute  an  Interpre- 


tation not  Intended  by  the  legislative  de- 
partment in  its  enactment.  This  section 
of  the  statute  should  be  so  constructed  as 
to  limit  the  liability  of  directors  to  the 
amount  of  the  dividend  declared,  when  the 
facts  show  that  in  declaring  It  they  have 
acted  In  good  faith,  and  have  used  ordinary 
care  and  diligence  In  the  conduct  of  the  af- 
fairs of  the  iTUitltutlon.  This  section,  when 
BO  construed.  Is  not  In  conflict  with,  and 
should  be  read  in  connection  with,  section 
598.  There  Is  no  reason  why  directors  of 
banks  should  be  held  to  a  less  accountabil- 
ity than  the  directors  of  other  corporations ; 
but  if  section  508  Is  construed  to  meet  the 
views  of  counsel  for  appellee,  bank  direct- 
ors would  be  virtually  exempt  from  liabil- 
ity, however  careless  they  might  be  In  the 
management  of  the  affairs  of  the  bank.  The 
directors  of  banks  are  the  only  persona 
who  can  declare  dividends,  and  section  599 
before  quoted  provides  when  they  may  de- 
clare dividends;  and  If  In  violation  of  this 
statute  a  dividend  Is  declared,  the  directors 
will  not  be  permitted  to  shield  themselves 
from  liability  upon  the  ground  that  they  did 
not  knowingly  violate  Its  provisions.  It  la 
the  duty  of  bank  directors  to  use  ordinary 
care  to  acquaint  themselves  with  the  con- 
dition of  the  business  of  the  bank,  and  to 
exercise  reasonable  control  and  supervi- 
sion of  Its  officers.  That  which  they  ought, 
by  proper  diligence,  to  have  known,  they 
will  be  presumed  to  have  known  in  a  con- 
test between  the  corporation  and  those  who 
do  business  with  it,  and  have  the  right  to 
believe  that  Its  directors  have  exercised 
ordinary  care  and  prudence  in  the  man- 
agement of  its  affairs.  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  609,  16  Am. 
Kep.  731;  Martin  v.  Webb,  110  U.  S.  7,  3 
Sup.  Ct  428,  28  L.  Ed.  49.  In  declaring  and 
paying  out  dividends  when  the  corporation 
is  insolvent,  or  Its  finances  are  not  up  to  the 
standard  imposed  by  the  statute,  the  di- 
rectors take  away  from  the  creditors  a 
fund  they  have  a  right  to  look  to  for  the 
payment  of  their  debts,  and  when  this  fond 
Is  restored  by  the  directors,  the  creditors 
are  placed  In  the  same  position  they  would 
have  been  If  the  fund  had  not  been  diverted. 
This  construction  of  these  statutes  Imposes 
a  greater  obligation  on  directors  than  was 
exacted  of  them  under  the  law  as  it  existed 
previous  to  these  enactments,  and  is.  In  our 
Judgment,  fair  and  Just  to  the  directors  and 
persons  dealing  with  the  corporation. 

The  Judgment  of  the  lower  court  conforms 
to  these  views,  and  Is  affirmed. 
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OURETON  T.  CURETON. 
(Supreme  Gonrt  of  Tennessee.    Sept  29,  1906.) 

1.  Husband  and  Wite — Sepabate  Mainte- 
nance—Equity JUBISDIOTION. 

A  court  of  equity  has  inherent  power,  in- 
dependent of  statute,  to  grant  a  wife  a  separate 
maintenance  out  of  her  husband's  estate  lie- 
cause  of  his  abandonment  of  her  or  for  his 
failure  to  provide  or  other  breach  of  marital 
duty,  whereby  she  is  forced  to  withdraw  from 
his  home,  in  cases  where  no  application ,  for 
divorce  is  made. 

(Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Oent.  Dig.  Husband  and  Wife,  {  107a] 

2.  Same— Bill— Sufficiency. 

Where  a  bill  by  a  wife  for  separate  main- 
tenance showed  that  she  had  been  a  resident 
of  the  state  less  than  two  years  and  disclaim- 
ed a  purpose  to  sue  for  divorce,  but  only  to 
claim  a  separate  maintenance,  it  was  immaterial 
that  it  stated  facts  which.  If  proved,  would 
have  Justified  the  court  in  granting  a  divorce 
for  cruel  and  inhuman  treatment,  as  anthor- 
ized  by  Shannon's  Code,  §  4202. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Husband  and  Wife,  i  1089.] 

5.  Save- Residence. 

Where  complainant  In  a  suit  for  separate 
maintenance  had  formerly  resided  in  Tennessee, 
where  she  was  married,  the  fact  that  she  had 
resided  in  Oeorgia  for  a  year,  when  she  was 
compelled  to  retam  to  Tennessee  because  of 
defendant's  ill  treatment,  and  that  she  had 
resided  there  only  15  or  20  days  when  the  bill 
was  filed,   did  not  disentitle  her  to  relief. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  |  1078.] 

4.  Same— Custody  of  Cuildben. 

In  a  suit  by  a  wife  for  separate  mainte- 
nance because  or  cruel  and  inhuman  treatment 
on  the  part  of  her  husband  it  was  proper  for 
the  court  to  give  her  the  custody  of  two  minor 
children,  aged  two  and  four  years,  respectively; 
proper  provision  being  made  to  enable  the  hus- 
band  to   see  the  children   at  stated   intervals. 

6.  Same— Deobee— Pbovisions. 

A  decree  for  separate  maintenance  of  a 
wife,  requiring  the  husband  to  pay  monthly 
sums  for  her  ttenefit,  should  provide  for  its 
continuance  within  the  discretion  of  the  rhnn- 
cellor  only  until  a  reconciliation  could  be  effect- 
ed lietween  the  husband  and  wife  and  until 
the  husband  should  have  returned  to  the  dis- 
cbarge of  his  marital  duties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Oent.  Dig.  Husband  and  Wife,  §§  1073,  1094.J 

6.  Same— Removal  of  Children. 

Where  a  decree  for  separate  maintenance 
gave  the  custody  of  minor  children  to  the  wife, 
a  provision  in  the  decree  authorizing  the  hus- 
band to  take  the  children  out  of  the  state  on 
executing  a  bond  for  their  return  was  improper, 
as  authorizing  a  removal  of  the  Children  beyond 
the  jurisdiction  of  the  court 

Appeal  from  Chancery  Conrt,  Hamilton 
County;    T.  M.  McConnell,  Chancellor. 

Action  by  Katherlne  Cureton,  by  next 
friend,  aganlst  W.  W.  Cureton.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled   and   affirmed. 

Watkins  &  Thompson,  for  appellant  Wil- 
liams &  Xiencaster,  for  appellee. 

NEILk  3.  There  is  a  conflict  of  authority 
upon  the  question  whether  a  court  of  equity 
has  Inherent  power  to  grant  a  wife  a  sepa- 


rate maintenance  out  of  her  husband's  estate, 
because  of  bis  abandonment  of  ber,  or  hla 
failure  to  provide,  or  his  cruelty,  or  other 
breaches  of  marital  duty,  whereby  she  Is 
forced  to  withdraw  from  his  home  and  cus- 
tody, in  cases  where  no  application  for  di- 
vorce is  made  (2  Am.  &  Eng.  Encyc.  of  Law 
[2d  Ed.]  93,  94;  14  Qyc.  744,  745);  many  of 
the  authorities  referred  to  In  their  notes  hold- 
ing that  in  the  absence  of  statutes  conferring 
the  power  it  does  not  exist  However,  there 
are  other  authorities,  represented  by  de- 
cisions delivered  by  courts  of  last  resort  in 
Alabama,  California,  Colorado,  Iowa,  Ken- 
tucky, Maryland,  Mississippi,  North  Carolina. 
Ohio,  South  Carolina,  South  Dakota,  and 
Virginia,  and  also  in  the  District  of  Co- 
lumbia, which  hold  that  the  power  exists. 
2  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  91,  95, 
note  2;  14  Cyc.  pp.  744,  745,  note  14.  And 
with  these  latter  courts  must  be  ranked  our 
own.  Nicely  v.  Nicely,  3  Head,  184;  Swan  v. 
Harrison,  2  Cold.  643;  Corley  v.  Corley,  8 
Baxt  7,  10. 
In  Nicely  v.  Nicely  the  court  said: 
"The  argument  against  the  jurisdiction  of 
a  court  of  equity  to  decree  the  relief  sought 
by  the  bill  is  based  upon  the  English  authori- 
ties. The  doctrine  held  there  is  that  the 
obligation  of  the  husband  to  provide  a  suit- 
able maintenance  for  his  wife  is  not  a  duty 
of  which  courts  of  equity  will  decree  the 
specific  performance,  by  requiring  him  to 
furnish  a  separate  maintenance;  that  the 
remedy  is  In  the  courts  of  common  law,  by 
action  against  the  husband,  In  favor  of  any 
one  who  may,  under  such  circumstances, 
have  supplied  the  wife  with  necessaries  suit- 
able to  her  condition  in  life;  that  the  Juris- 
diction of  decreeing  alimony  belongs  to  the 
spiritual  court,  and  can  be  properly  exer- 
cised In  that  court  as  incidental  to  a  decree 
of  divorce  only,  and  is  not  within  the  juris- 
diction of  a  court  of  equity.  Fonbl.  Eq.  103, 
104,  note  n;  ^  Story's  Eq.  (5th  Ed.)  |  1422. 
Such  seems  to  be  the  general  doctrine  of  the 
English  cases,  though  the  cases  upon  thia 
subject  do  not  altogether  agree.  But  in 
some  of  the  American  courts  a  more  rea- 
sonable doctrine  has  prevailed;  and  the  ju- 
risdiction of  a  court  of  equity,  in  such  cases, 
has  been  maintained  upon  general  principles, 
and  especially  upon  the  ground  of  the  utter 
Inadequacy  of  the  remedy  at  law.  See  2 
Story's  Eq.  f  1423,  a,  4  Hen.  &  M.  507,  and 
other  American  cases  cited  In  Fonbl.  Eq.  62. 
63,  and  note ;  Id.,  103,  104,  and  note.  If  It 
were  necessary,  we  should  Incline  to  follow 
the  latter  authorities  In  the  determination 
of  this  case." 

The  court,  however,  notwithstanding  the 
strong  expressions  quoted,  unally  decided  the 
special  case  in  band  upon  the  language  of 
our  statute  (Code  1858,  S{  2467,  2468 ;  Shan- 
non's Code,  II  4220,  4221),  and  the  authorl- 
ty  of  the  case  cannot  therefo{e  be  con- 
sidered conclusive  upon  the  question.  In 
Swan  y.  Harrison,  the  question  la  left  In  die 
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same  predicament  2  Cold.  541-044.  But  In 
Corley  t.  Corley  the  equitable  Jurisdiction  is 
distinctly  recognized,  without  reference  tb 
ttie  terms  of  the  statute. 

Defendant's  contention  Is  that  the  relief 
can  be  granted  only  under  the  statute  (Shan- 
non's Code,  4202,  4220,  4221;  Code  1858,  iS 
2449,  2467,  2468),  and  that  no  relief  can  be 
applied  for  thereunder,  for  acts  committed 
outside  of  the  state,  until  the  applicant  has 
Iteen  a  resident  of  the  state  two  years  (Shan- 
non's Code,  i  4203 ;  Code  1858,  I  2450).  This 
section  reads: 

"A  divorce  may  be  granted  for  any  of  the 
aforesaid  causes,  though  the  acts  complained 
of  were  committed  out  of  the  state,  or  the 
petitioner  resided  out  of  the  state  at  the 
time,  no  matter  where  the  other  party  re- 
sides, if  the  petitioner  has  resided  in  this 
state  two  years  next  preceding  the  filing  of 
the  petition." 

The  counsel  for  complainant  contends  that 
the  two  years  condition  precedent  to  action 
Is  placed  upon  the  right  of  divorce  merely, 
and  tbat  the  right  to  apply  for  maintenance, 
simply,  is  left  untouched  thereby;  the  court 
baving  held  in  Nicely  v.  Nicely,  supra,  tbat 
such  indei)endent  right  did  exist  under 
sections  2467,  246&  We  incline  to  the  view 
of  complainant's  counsel,  but  It  is  perhaps 
unnecessary  to  decide  the  question,  since  the 
Inherent  power  of  the  court  of  equity  in  the 
premises  is  recognized,  and  was  availed  of  in 
Corley  v.  Corley,  supra.  So,  in  either  view, 
the  bin  was  not  filed  prematurely. 

It  appears  that  In  many  of  the  states 
where  the  Inherent  equity  Jurisdiction  was 
denied  statutes  have  been  passed  conferring 
upon  the  wife  the  right  to  file  such  inde- 
pendent bill  for  maintenance,  so  that  now 
In  the  greater  number  of  our  states  the  right 
is  recognized,  and  a  body  of  law  has  grown 
np  thereunder,  defining  and  illustrating  the 
mode  and  extent  of  Its  exercise.  2  A.m.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  93,  04^  note  1; 
21  Cyc.  1598,  1599,  note  79. 

"Accordingly,"  It  Is  said  in  the  authority 
last  cited,  "the  wife's  right  to  an  allowance 
for  separate  maintenance,  as  used  in  the 
present  discussion,  means  that  reasonable 
support  for  the  wife  which  a  court  of  equity 
or  the  statutes  will  compel  the  husband  to 
provide  for  her  where  without  Just  cause 
he  deserts  her,  or  where  by  bis  misconduct 
she  Is  justified  in  living  apart  from  him, 
Trhen  otherwise  she  would  be  without  ade- 
quate means  of  support.  •  •  •  In  equity 
and  under  the  statutes  the  generally  recog- 
nized grounds  for  the  wife's  right  to  an 
allowance  for  separate  maintenance  are  de- 
sertion or  abandonment  of  the  wife  without 
jnst  cause,  cruelty,  personal  violence,  and 
drunkenness.  Other  causes,  such  as  ill  treat- 
ment, neglect  suitably  to  provide  for  the 
wife,  fraudulently  procuring  a  divorce,  liv- 
ing separa^  and  apart,  and  renunciation  by 
the  husband  of  the  marriage  covenant  and 
refusal  to  live  with  the  wife  in  the  conjugal 
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relation  by  reason  of  Joining  himself  to  a 
sect  whose  doctrine  requires  a  renunciation 
of  the  marriage  covenant,  are  also  recog- 
nized in  some  Jurisdictions."  21  Oyc.  1699- 
1601,  and  notes. 

It  Is  said  that,  generally,  to  give  Jurisdic- 
tion, one  of  the  parties  must  be  a  bona  fide 
resident  of  the  state  In  which  the  suit  is 
brought  21  Cyc.  1608,  and  note  23;  Harri- 
son V.  Harrison,  20  Ala.  629,  56  Am.  Dec.  22r7. 
In  the  case  cited  It  was  held  that  where  a 
wife  who  had  left  her  husband  for  Just  cause 
returned  to  him  on  his  promise  of  amend- 
ment and  they  removed  to  another  state 
where  be  continued  his  111  treatment  the 
wife  might  remove  to  her  former  domicile 
and  sue  there  for  maintenance. 

In  respect  of  the  Judgment  to  be  entered  in 
cases  of  this  character,  it  has  been  held 
that  "the  decree  should  provide  that  the 
alimony  continues  until  a  dissolution  of  the 
marriage  by  the  death  of  either  party,  or 
until  the  husband  shall  receive  the  wife  and 
treat  her  in  accordance  with  his  marital  du- 
ty. The  allowance  must  be  made  to  the  wife 
in  name.  An  alternative  sum  in  lieu  of  an- 
nual payments  lias  been  made,  and  the  cus- 
tody of  minor  children  may  in  the  discre- 
tion of  the  court  be  awarded  to  the  wife." 
21  Cyc.  1608, 1609.  It  has  also  been  held  that 
a  decree  for  separate  maintenance  may,  upon 
due  notice,  be  amended  or  modified,  as  Jus- 
tice and  equity  may  require  it    Id.  note  86. 

There  are,  of  course,  many  other  Incidents 
of  the  relief  granted  in  cases  of  this  char- 
acter; but  as  they  have  no  bearing  upon  the 
facts  of  the  case  before  the  court  they  need 
not  be  now  referred  to. 

We  shall  now  proceed  to  apply  the  fore- 
going principles  as  far  as  may  be  necessary 
for  a  true  solution  to  the  case  before  the 
court 

1.  We  do  not  think  It  material  that  the 
complainant  drew  her  bill  stating  facts  which 
would  have  been  su£acient  if  proven,  to 
have  Justified  the  court  In  granting  a  di- 
vorce from  bed  and  board  or  absolutely,  un- 
der Shannon's  Code,  g  4202 — that  is,  charging 
cruel  and  Inhuman  treatment  and  failure  to 
provide;  nor  is  It  material  that  the  affidavit 
required  in  divorce  cases  was  attached  to 
the  bill,  concerning  the  truth  of  its  allega- 
tions and  the  absence  of  levity  or  collusion. 
The  bill  showed  upon  its  face  tbat  the  com- 
plainant had  been  a  resident  of  the  state  less 
than  two  years,  and  expressly  disclaimed  a 
purpose  on  the  part  of  the  complainant  to 
sue  for  divorce^  and  as  distinctly  a  purpose 
merely  to  claim  a  separate  maintenance. 

2.  The  complainant  was  not  disentitled  to 
relief  on  the  ground  that  she  had  been  a 
resident  of  this  state  only  15  or  20  days 
when  the  bill  was  filed.  She  bad  formerly 
resided  in  this  state,  and  the  defendant  mar- 
ried her  here.  They  removed  to  Georgia, 
and  resided  there  about  a  year,  when  she 
was  forced  to  return  to  her  mother's  home 
In  Chattanooga  because  of  ill  treatment  on 
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the  part  of  her  tansbnnd  and  of  bis  failure  to 
provide  for  ber  and  bia  abandonment  of  her. 
Under  these  circumstances  she  bad  a  right 
to  return  to  ber  former  domicile  and  present 
the  present  bill. 

8.  The  chancellor  and  the  Court  of  Chan- 
cery Appeals  acted  correctly  In  giving  ber 
the  custody  of  the  children.  They  were 
young — ^two  and  four  years  old — and  need- 
ed their  mother's  care.  Proper  directions 
were  embodied  in  tbe  decree,  enabling  the 
husband  and  father  to  see  tbe  children  at 
stated  times,  and  to  have  them  with  bim  for 
certain  periods  fixed  by  tbe  court;  proper 
safeguards  for  their  return  to  their  mother 
being  provided,  as  shown  infra. 

'4.  Tbe  chancellor  decreed  that  the  com- 
plainant was  entitled  to  $40  per.  month,  as 
a  suitable  support  for  herself  and  tbe  two 
children,  and  rendered  Judgment  for  tbe 
amount  which  had  accrued  at  this  rate  from 
tbe  filing  of  the  bill  to  tbe  date  of  the  decree, 
$640,  and  further  decreed  that  the  defend- 
ant should  pay  Into  court  the  further  sum 
of  $40  per  month  on  tbe  Ist  day  of  each 
month  after  the  decree,  beginning  with  tbe 
1st  day  of  May,  190S.  Tbe  defendant  was 
also  taxed  with  tbe  costs.  Tbe  cause  was 
likewise  retained  in  court  for  tbe  enforce- 
ment of  tbe  decree  when  necessary,  witb 
leave  to  either  party  to  apply.  On  appeal, 
tbe  decree  of  tbe  chancellor  was  in  all  things 
affirmed  by  tbe  Court  of  Chancery  Appeals, 
and  in  that  court  a  Judgment  was  rendered 
against  defendant  and  the  surety  on  his  ap- 
peal bond  for  the  sum  of  $800,  tbe  amount  of 
tbe  accrued  monthly  sums  to  August  1, 190S, 
less  tbe  sum  of  $101.90,  which  had  been  paid 
into  the  court  below.  Execution  was  direct- 
ed to  issue  for  tbe  balance  so  ascertained. 

Tbe  Court  of  Chancery  Appeals  further  de- 
creed that  tbe  complainant  should  have  the 
exclusive  care  and  custody  of  the  two  chil- 
dren, Julia  and  Marlon,  and  the  injunction 
originally  granted  In  the  cause  against  tbe 
defendant,  restraining  bIm  from  In  any  wise 
Interfering  with  tbe  care  and  custody  of  tbe 
children  by  tbe  complainant  was  made  per- 
petual, but  the  court  directed  that  tbe  de- 
fendant might  visit  tbe  children  once  each 
week  at  some  suitable  place,  to  be  agreed  up- 
on between  complainant  and  himself,  or  to 
be  designated  by  tbe  chancellor  presiding  In 
Chattanooga,  but  tbe  defendant  was  enjoined 
from  tampering  with  or  endeavoring  to  prej- 
udice the  children  against  their  mother  dur- 
ing such  visits.  Tbe  decree  further  provided 
that,  inasmuch  as  tbe  defendant  bad  ex- 
ecuted a  proper  bond  for  the  purpose  in  tbe 
chancery  court,  he  might.  If  he  desired,  take 
tbe  children  with  him  to  tbe  home  of  their 
grandfather  in  Dade  county,  Oa.,  for  the  pe- 
riod of  one  week  each  month,  and  that  for 
this  purpose  the  bond  before  executed  should 
remain  in  full  force  and  effect  For  the  pur- 
pose of  carrying  out  and  executing  the  fore- 
going decree,  which  Included,  of  course,  tbe 
future  payment  of  $40  each  month  pursuant 


to  tbe  decree  of  the  chancellor,  which  was 
affirmed,  tbe  cause  was  remanded  to  tbe 
chancery  court  at  Chattanooga,  except  in  so 
far  as  an  execution  was  awarded  for  tbe 
amount  found  due,  as  above  Indicated. 

This  decree  Is  correct  in  the  main,  but 
we  think  it  should  be  modified  in  two  or  three 
particulars,  as  follows:  The  future  monthly 
payments,  beginning  with  that  due  the  1st 
day  of  August,  1906,  should  continue  witbUi 
the  discretion  of  the  chancellor  only  until 
a  reconciliation  shall  have  been  effected  be- 
tween tbe  husband  and  wife,  and  until  the 
husband  shall  have  returned  to  the  discharge 
of  his  marital  duties,  of  which  return  the 
chancellor  shall  be  fully  satisfied  before  dis- 
continuing the  payments.  In  tbe  absence  of 
such  return  to  duty  on  the  part  of  tbe  hus- 
band, tbe  payments  should  continue.  There 
should  also  be  a  further  reservation  with 
respect  to  the  custody  of  the  children.  The 
injunction  was  improperly  rendered  a  per- 
petual one.  It  should  he  held  within  the  con- 
trol of  the  chancellor,  to  the  end  that  he  may 
hereafter  make  such  orders  as  may  be  most 
conducive  to  the  Interests  of  tbe  children. 
The  clause  permitting  tbe  husband  to  take 
the  children  out  of  tbe  state  or  executing 
bond  was  an  Improper  one.  Tbe  children 
should  not  be  taken  from  the  state  at  all, 
but  should  be  kept  within  tbe  Jurisdiction  of 
the  court. 

There  are  some  other  questions  made  In 
the  briefs  of  counsel,  but  In  view  of  what  has 
already  been  said  these  questions  have  be- 
come Immaterial,  and  need  not  be  more  par- 
ticularly referred  to.  A  decree  will  be  enter- 
ed here,  affirming  the  decree  of  the  Court  of 
Chancery  Appeals,  with  the  modification 
above  Indicated,  and  the  cause  will  be  re- 
manded to  tbe  chancery  court  of  Hamilton 
county  for  further  proceedings. 

The  defendant  will  pay  the  costs  of  this 
cause  accrued  to  the  present  time,  both  In 
this  court  and  the  court  below.  The  costs 
that  may  hereafter  dccure  will  be  disposed  of 
as  the  chancellor  may  direct; 


SALE  CREEK   COAL   &  CX)KB   CO.  t. 

PRIDDT. 

(Supreme  Court  of  Tennessee.     Oct  6,  1906.) 

Master  and  Servant— Opebation  of  Mines- 
Statutory  Regulation— Injuries  to  Em- 
ployes. 

Acts  1903,  c.  237,  regalates  the  operation 
of  mines,  and  requires  the  employment  of  a  cer- 
tificated mine  foreman  under  penalty,  and  con- 
fers on  such  foreman  control  of  the  mine  with 
reference  to  tbe  duties  specified  in  the  act,  in- 
dependent of  tbe  mine  owner,  securing  tbe  faith- 
ful diRcharge  of  such  duties  by  the  imposition  of 
penalties.  Held,  that  the  relation  of  master  and 
servant  did  not  exist  between  the  mine  owner 
and  his  certificated  foreman  with  reference  to 
the  duties  imposed  on  such  foreman  by  the 
statute,  and  that  the  master  was  therefore  not 
liable  for  injuries  to  a  miner,  caused  by  the 
foreman's  negligence  in  the  performance  of  such 
duties. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  U  427-43a] 
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Appeal  from  Circuit  Court,  Hamilton 
County;  T.  M.  McConnell,  Judge 

Action  by  Jesse  Prlddy  against  the  Sale 
Creek  Coal  &  Coke  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed.   Suit  dismissed. 

A.  F.  Frazier  and  Norris  Headiick,  for  ap- 
pellant. Smith  &  Carswell  and  J.  H.  Ander- 
son, for  appellee. 

NEIL,  J.  This  action  was  brought  In  the 
circuit  court  of  Hamilton  county  to  recover 
damages  for  an  Injury  suffered  by  the  de- 
fendant In  error  while  In  the  discharge  of 
his  duties  as  a  miner  In  the  coal  mine  of 
the  plaintiff  In  error,  located  In  the  said 
county  of  Hamilton.  At  the  close  of  the 
evidence  Introduced  by  the  plaintiff  below, 
the  defendant  there  asked  the  court  for  a 
peremptory  Instruction.  This  was  refused, 
but  was  renewed  at  the  close  of  all  the  evi- 
dence, and  was  again  refused.  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff 
below  for  $500  damages.  A  motion  for  a 
new  trial  was  made  and  overruled,  and 
thereupon  Judgment  was  rendered  on  the 
verdict  From  this  action  of  the  court  an 
appeal  was  prayed  and  prosecuted  to  this 
court. 

Sundry  errors  have  been  assigned,  based 
on  the  refusal  of  the  circuit  Judge  to  grant 
the  peremptory  Instruction;  also  upon  certain 
paragraphs  of  his  charge  to  the  Jury,  and 
upon  bis  refusal  to  give  certain  instructions 
asked  by  the  plaintiff  in  error.  We  are  of 
opinion,  however,  that  the  whole  controversy 
may  be  settled  upon  a  consideration  of  the 
action  of  the  circuit  Judge  In  refusing  to 
grant  the  peremptory  instruction. 

The  facts  disclosed  by  the  record,  taking 
the  most  favorable  view  of  them  for  the  de- 
fendant in  error,  are  as  follows: 

The  defendant  In  error  was  a  young  man 
In  his  twenty-first  year  and  had  been  work- 
ing In  the  mine  of  the  plaintiff  in  error  for 
about  18  months.  He  had  been  working 
about  one  month  in  the  room  wherein  he 
was  injured.  This  room  was  in  the  most 
dangerous  part  of  the  mine,  owing  to  the 
fact  that  the  roof  was  more  insecure  than 
in  any  other  part  No  special  instructions 
had  been  given  the  defendant  In  error  con- 
cerning the  dangerous  character  of  the  roof. 
However,  the  injury  seems  not  to  have 
arisen  on  account  of  any  want  of  instruc- 
tions. The  defendant  In  error  had,  along 
with  his  companion,  called  In  mining  par- 
lance his  "buddy,"  dug  a  considerable  quan- 
tity of  coal  and  had  It  ready  for  the  cars. 
Owing  to  the  narrowness  of  the  vein,  the 
defendant  In  error  and  his  companion  had  to 
work  In  a  kneeling  position.  The  result  of 
this  was  that  the  roof  was  not  high  enough 
to  admit  the  entrance  of  a  car  and  a  mule  to 
haul  the  coal  out  According  to  the  custom 
It  became  necessary  to  blast  out  about  1% 
feet  of  the  roof  for  a  space  wide  enough  to 


admit  the  car  and  mule  alongside  the  pillar 
of  the  room.  This  was  done  and  the  roof  of 
the  part  of  the  room  covering  the  track  on 
which  the  car  was  run  was  propped  by  the 
propman.  It  was  the  duty  of  the  defendant 
in  error  and  his  companion  to  prop  the  other 
portion  of  the  roof.  The  Increased  height  of 
the  roof  over  the  track  was  continued  to 
within  a  few  feet  of  the  face  of  the  coal  at  the 
end  of  the  room.  The  defendant  In  error  and 
his  companion  had  loaded  two  cars  with  coal 
and  these  had  already  gone.  Thereupon, 
the  plaintiff  In  error  sat  down  on  the  track 
near  the  face  of  the  coal  to  rest  While  he 
was  In  this  position,  about  250  pounds  of 
slate  fell  from  the  roof  over  the  track  and 
brushed  against  the  lower  part  of  his  leg  In- 
juring It  badly.  The  defendant  in  error  sup- 
posed that  the  roof  over  the  track  had  been 
correctly  propped  and  did  not  examine  It 
or  observe  that  anything  was  wrong  with  it 
or  that  there  was  any  danger  of  the  slate 
slipping  down.  He  testifies  that  probably 
he  might  have  discovered  the  danger  If  be 
had  tapped  the  roof  with  his  pick,  but 
further,  that,  even  after  such  examination 
is  made,  the  slate  often  falls  without  any 
assignable  cause  from  the  roofs  that  seem  to 
be  sound.  The  mine  foreman,  according  to 
the  testimony  of  the  defendant  In  error,  had 
not  Inspected  the  roof  over  the  track  to  see 
whether  It  had  been  correctly  propped,  al- 
though this  propping  had  been  done  the  day 
before. 

The  negligence  charged  is  the  defective 
condition  of  the  roof  over  the  track.  Its  want 
of  correct  propping,  and  the  want  of  in- 
spection on  the  part  of  the  mine  boss;  that 
is,  his  negligence  In  not  Inspecting  the  roof 
after  It  had  been  propped. 

In  order  to  a  correct  solution  of  the  ques- 
tion suggested,  it  is  necessary  to  state  the 
substance  of  the  mining  act  of  1903,  so  far 
as  it  applies  to  the  phase  of  mining  pre- 
sented by  the  record  in  the  case  now  before 
the  court  Before  setting  out  the  particular 
parts  of  the  a<^  referred  to,  bearing  upon 
the  case  we  now  have  under  consideration, 
it  is  proper  to  say  that  the  act  is  very  broad 
In  its  scope.  Its  terms  Indicate  a  very  min- 
ute and  comprehensive  knowledge  of  the 
business  of  mining  and  of  all  of  Its  needs, 
and  show  a  purpose  to  direct  the  conduct 
of  the  business  with  a  view  to  securing  the 
safety  of  miners  by  fixed  regulations  govern- 
ing all  mines  and  not  subject  to  be  varied 
by  their  owners. 

The  act  referred  to  is  chapter  237  of  the 
acts  of  1903.  The  terms  of  the  act  bearing 
upon  the  controversy  now  before  us  are  as 
follows: 

By  section  12  It  Is  provided:  "It  shall  be 
unlawful  for  any  person  or  persons  to  act 
as  mine  foremen,  assistant  mine  foremen  or 
fire  bosses  of  any  mine  In  this  state,  unless 
they  are  registered  as  holders  of  certificates 
of  competency  or  qualification  tinder  thl^ 
act" 
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Section  16  provides:  "No  coal  mine  shall 
be  operated  for  a  period  longer  than  thirty 
days  without  such  certificated  mine  foremen. 
For  all  Class  'A'  and  Class  'B'  mines,  the 
foremen  shall  hold  Class  *A'  certificates;  the 
assistant  foremen  may  be  holders  of  Class 
'B'  certificates.  In  all  mines  of  Class  'C 
and  Class  'D,'  the  foremen  may  be  holders 
of  Class  'B'  certificates,  and  all  gas  bosses 
shall  be  holders  of  Class  'A'  or  Class  'B' 
certificates,  which  certificates  shall  state  on 
the  face  of  same  that  tbey  are  qualified  to 
act  as  gas  bosses.  Any  owner,  operator  or 
superintendent  operating  a  coal  mine  In  this 
state  for  thirty  days  without  such  certifi- 
cated foreman  shall,  upon  conviction  of 
same,  be  subject  to  a  fine  of  twenty-five  dol- 
lars per  day  for  each  and  every  day  operated 
Without  such  foremen  or  foreman." 

Section  19  provides:  "That  certificates 
granted  under  the  laws  of  this  state  prior 
to  the  passage  of  this  act  shall  be  considered 
good  and  in  full  force  as  If  Issued  under 
this  act" 

Section  20  contains  the  following  provi- 
sions: "In  order  to  better  secure  the  proper 
ventilation  of  mines  and  promote  the  health 
and  safety  of  the  persons  employed  therein, 
the  operator  or  superintendent  shall  employ 
a  competent  and  practical  inside  overseer  of 
each  and  every  mine,  to  be  called  mine  fore- 
man. Said  mine  foreman  shall  be  licensed 
as  hereinbefore  required  by  this  act,  and  his 
license  as  such  shall  be  sufficient  evidence 
of  his  competency.  He  shall  be  a  citizen 
of  the  United  States,  and  he  shall  devote  the 
whole  of  his  time  to  the  duties  at  the  mine 
when  In  operation  (or  in  case  of  his  absence, 
an  assistant  chosen  by  bim),  and  shall  keep 
a  careful  watch  over  the  ventilation  appara- 
tus, airways,  entries,  traveling  ways,  timbers, 
pumps  and  drainage,  that  as  the  miners  ad- 
vance their  excavations  ail  dangerous  coal, 
slate  or  rock  overhead  is  taken  down  or  se- 
cured against  falling,  and  that  suBlcient 
props,  caps  and  timbers  are  kept  at  some 
convenient  point  near  the  mine  entrance, 
which  shall  be  selected  and  loaded  on  the 
cars  by  the  miners,  and  shall  then  be  hauled 
to  the  mouth  of  the  room  or  face  of  the  entiy 
where  he  Is  working ;  *  *  *  provided  fur- 
ther, that  said  mine  foreman  shall  not  be  sub- 
ject to  the  control  of  the  operator  or  owner 
in  the  discharge  of  the  duties  required  of 
said  mine  foreman  by  this  act.  It  shall  be 
the  duty  of  the  mine  foreman,  or  foremen, 
to  see  that  the  provisions  of  this  section  and 
the  other  duties  herein  defined  are  faithfully 
discharged  and  carried  out;  and  in  case  of 
bis  or  their  failure  to  comply  with  such  pro- 
visions, and  upon  conviction,  he  or  they  shall 
be  subject  to  a  fine  of  one  hundred  dollars 
each  and  imprisonment  for  a  period  of  not 
less  than  ninety  days  at  the  discretion  of 
the  court" 

The  omitted  portions  of  the  section  indlcat 
ed  by  the  stars  above  apply  to  the  ventila- 
tion of  the  miuflk 


The  mine  of  the  plaintiff  In  error  was  what 
is  known  as  a  "Class  C"  mine.  Mr.  Parry, 
the  foreman,  was  duly  certificated  under  the 
act  and  was  In  charge  of  the  mine  there- 
under. The  act  makes  the  possession  of  the 
certificate  sufficient  evidence  of  the  compe- 
tency of  a  foreman,  but  the  evidence  also 
shows  In  addition  that  he  was  a  competent 
person.  The  facts  stated  show  that  the  fall 
of  the  slate,  so  far  as  traceable  to  any  known 
cause,  resulted  from  the  defective  propping 
over  the  track.  This  negligence  was  that  of 
the  mine  foreman,  arising  out  of  his  failure 
to  inspect  the  work  of  the  propman  and 
discover  the  existence  of  the  defect  If  siiy< 

The  question  suggested  by  this  statement 
taken  in  connection  with  the  act  above  refer- 
red to,  is  whether  the  owner  of  the  mine  was 
responsible  for  the  negligence  of  the  mine 
foreman.  We  are  of  opinion  that  he  should 
not  be  held  responsible,  for  the  reason  that 
the  duty  of  the  mine  foreman,  which  was 
omitted,  was  one  which  was  imposed  apoo 
him  by  the  statute  and  concerning  which  the 
mine  owner  had  no  control  of  him  under  the 
express  terms  above  quoted. 

The  relation  of  master  and  servant  as 
to  the  duty  referred  to  did  not  exist  between 
the  foreman  and  the  owner.  To  the  existence 
of  that  relation  it  is  essential  that  the  master 
shall  not  only  have  control  of  the  thing  to 
be  done  but  also  direction  of  the  manner  of 
its  doing.  It  would  be  unreasonable  and 
against  conscience  to  hold  him  responsible 
for  the  consequences  of  an  act  the  doing  of 
which  had  been,  by  express  provision  of  law, 
placed  beyond  his  control. 

The  principle  is  well  stated  in  Shearman  ft 
Bedfleld's  work  on  Negligence,  In  the  follow- 
ing language:  "Where  a  general  manager 
of  a  department  is  appointed  in  obedience  to 
a  statute,  making  such  appointment  com- 
pulsory and  making  such  manager  expressly 
responsible  and  independent  of  bis  employer's 
control,  such  employer  is  not  liable  for  any- 
thing more  than  due  care  in  selecting  him. 
He  is  not  a  vice  principal,  because  he  Is  not 
really  the  agent  of  the  principal."  Id.  voL 
1,  i  231.  The  same  principle  is  stated  In 
De  Forest  v.  Wright  2  Mich.  368.  in  the 
following  language:  "Where  an  employ^  is 
exercising  a  distinct  and  independent  em- 
ployment and  is  not  under  Immediate  control, 
direction,  or  supervision  of  the  employer, 
the  latter  is  not  responsible  for  the  negli- 
gence or  carelessness  of  the  employe."  It  Is 
also  Illustrated  in  cases  which  have  arisen 
respecting  the  common-law  liability  for  the 
negligence  of  pilots  whom  shipowners  are 
compelled  by  law  to  employ.  See  HcHner 
Ramsdell  Transportation  Co.  v.  I4i  Campag- 
nie  Generate  Transatlantlque,  182  U.  S.  406, 
21  Sup.  Ct  831,  45  L.  Ed.1155.  In  that  case 
it  was  held  that  the  shipowner  was  not  liable 
on  the  ground  that  he  had  no  control  of  the 
pilot  In  discussing  the  question  the  court 
said: 

"At  common  law  no  action  can  be  maintaio- 
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ed  against  the  owner  of  a  vessel  for  the 
fault  of  a  compulsory  pilot 

"In  Caruthers  v.  Sydebotham  (1815),  4 
Manle  &  S.  77,  85,  Lord  Ellenborongb,  in 
holding  that  the  act  of  the  pilot  was  not 
the  act  of  the  master  or  mariners  or  owners 
of  the  ship,  said:  'Now,  to  make  the  pilot 
the  representative  of  the  master,  and  conse- 
quently to  exempt  the  underwriter  from 
liability  for  his  acts.  It  must  be  shown  that 
there  Is  a  privity  between  the  pilot  and  the 
master,  so  that  the  one  may  be  considered 
as  the  representative  or  agent  of  the  other. 
But  does  the  master  appoint  the  pilot?  Cer- 
tainly not  The  regulations  of  the  general 
pilot  act  impose  a  penalty  upon  the  master 
of  every  ship  which  shall  be  piloted  by  any 
other  person  than  a  pilot  duly  licensed, 
within  any  limits  for  which  pilots  are  law- 
fully appointed.  And  there  Is  an  exception 
of  such  places  for  which  pilots  are  not  ap- 
pointed. But  if  the  master  cannot  navigate 
without  a  pilot  except  under  a  penalty.  Is 
he  not  under  the  compulsion  of  law  to  take 
a  pilot?  And  if  so,  is  it  just  that  he  should 
be  answerable  for  the  misconduct  of  a  per- 
son whose  appointment  the  provisions  of  the 
law  have  taken  out  of  his  bands,  placing 
the  ship  4n  the  hands  and  under  the  conduct 
of  the  pilot?  The  consequence  is  that  there 
is  no  privity  between  them.' 

"•  •  •  In  Lucey  v.  Ingram  (1840)  6 
Mees.  &  W.  302,  315,  Baron  Parke,  delivering 
the  Judgment  of  the  Court  of  Exchequer, 
spoke  of  the  exemption  of  the  master  who 
was  compelled  to  take  a  pilot  from  liability 
by  the  common  law,  independent  of  statute, 
as  follows:  *It  may,  indeed,  be  admitted  that 
In  many  of  the  cases  the  Judges  In  giving 
their  Judgments  refer  to  the  obligation  of  the 
master  to  take  a  pilot  as  the  ground  on 
which  his  Irresponsibility  Is  founded;  and 
no  doubt  that  Is  the  foundation,  and  probably 
the  only  foundation,  on  which  It  can  rest  in- 
dependently of  the  statutes;  but  the  lan- 
guage of  the  exempting  clause  in  the  last 
pilot  act  certainly  carried  the  doctrine  fur- 
ther, and  It  may  well  be  conceived  that  this 
extension  of  the  common-law  doctrine  was 
not  accidental,  but  Intentional.  The  object 
of  the  Legislature  In  establishing  pilots  has 
been  to  secure,  as  far  as  possible,  protection 
to  life  and  property  by  supplying  a  class 
of  men  better  qualified  than  ordinary  mar- 
iners to  take  charge  of  ships  in  places  where, 
from  local  causes,  navigation  is  attended  with 
more  than  common  difficulty.  To  effect  this 
object  It  has  In  general  been  made  the  duty 
of  the  master  of  every  ship,  on  arriving  at 
any  of  the  places  in  question,  to  take  a 
pilot  on  board  and  to  give  up  to  him  the 
navigation  of  the  vessel.  The  master,  how- 
ever well  qualified  to  conduct  the  ship  him- 
self, is  bound,  under  a  penalty,  in  a  great 
measure  to  divest  himself  of  Its  control  and 
to  give  up  the  charge  to  the  pilot  As  a 
necessary  consequence,  the  master  and  owners 
are  exempted  ttom  responsibility   for  acts 


resulting  from  the  mismanagement  of  the 
pilot' " 

The  foregoing  authorities  sufficiently  il- 
lustrate and  enforce  the  point  above  sug- 
gested. 

The  case  of  Smith  v.  Coal  &  Iron  Company, 
116  Tenn.  543,  92  S.  W.  62,  dted  by  counsel 
for  defendant  in  error,  does  not  apply.  In 
that  case  the  court  was  dealing  with  the 
act  of  1881  which  did  not  contain  the  follow- 
ing language  appearing  in  the  act  of  1903, 
viz.:  "That  said  mine  foreman  shall  not 
be  subject  to  the  control  of  the  operator  or 
owner  In  the  discharge  of  the  duties  required 
0^  said  mine  foreman  by  this  act  It  shall 
be  the  duty  of  the  mine  foreman  or  foremen 
to  see  that  the  provisions  of  this  act  and  the 
other  duties  herein  defined  are  faithfully  dis- 
charged and  carried  out ;  and  in  case  of  his 
or  their  failure  to  comply  with  such  pro- 
visions and  upon  conviction,  he  or  they  shall 
be  subject  to  a  fine  of  one  hundred  dollars 
each  and  Imprisonment  for  a  period  of  not 
l&a  than  ninety  days,  at  the  discretion  of 
the  court" 

Not  only  is  the  employment  of  a  certificat- 
ed mine  foreman  made  compulsory  upon  the 
owner  under  a  penalty  for  failure  to  do  so, 
but  the  control  of  the  mine  foreman,  in  re- 
spect of  the  duties  set  out  in  the  act  Is  taken 
from  the  owner  and  the  foreman's  faithful 
discharge  of  duty  secured  by  the  imposition 
of  penalties.  Under  such  a  statute  there  Is 
no  ground  on  which  to  place  the  liability  of 
the  owner  for  the  negligence  of  the  foreman 
in  respect  of  his  failure  to  discharge  the 
duties  referred  to. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit judge  committed  error  in  refusing  to 
grant  the  peremptory  instruction.  The  re- 
sult is  the  Judgment  of  the  court  below  is 
reversed,  and  the  suit  dismissed. 


AMERICAN  BONDING  CO.  OP  BALTI- 
MORE V.  MORROW. 

(Supreme  Ourt  of  Arkansas.    July  23,  1006.) 

1.  INSUBANCE  —  IrDEMNITT    IrSUBANCJIC  —  DE- 
FAULT or  Ei(flot£. 

The  bond  of  a  surety  company  indemnify- 
ing an  employer  against  the  default  of  a  serv- 
ant is  to  be  most  strongly  construed  against 
the  surety. 

(EM.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance.  S|  292,  295.] 

2.  Same— CoNSTBHcnoN  o»  Bond— Liability 
— Amount. 

Where  a  bond  Issued  by  a  surety  company 
indemnifying  an  employer  against  default  of 
an  employe  for  a  certain  amount  provided 
that  it  should  not  lapse  at  the  end  of  the  term 
if  renewed,  but  tiiat  the  liability  of  the  surety 
should  not  be  cumulative,  the  total  liability 
for.  the  whole  period  represented  by  the  orig- 
inal term  and  renewal  periods  was  limited 
to  the  amount  specified  in  the  bond. 
8.  Samb— Application  —  Warranties— Com- 
pliance   WITH    PBOMISSORY    WARRANTY. 

Where  a  surety  company  issued  a  bond 
indemnifying  a  bank  against  the  default  of  its 
cashier,  and  the  application  made  by  the  bank 
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warranted  that  the  books  of  the  cashier  would  be 
examined  by  the  auditing  committee  monthly, 
an  examination  by  the  auditing  committee  once 
in  each  month,  but  not  on  any  fixed  monthly 
date,  was  sufficient. 
.  4.  SAins. 

An  examination  by  the  auditing  committee 
composed  of  certain  directors  of  the  bank  was 
sufficient,    though    they    were    not    expert    ac- 
countants. 
5.  Same- 

Where  a  bank  on  applying  to  a  surety  com- 
pany for  a  bond  indemnifying  it  against  default 
of  its  casliier  warranted  that  he  was  not  en- 
gaged or  about  to  engage  in  anv  other  business, 
the  fact  that  he  wrote  a  little  fire  insurance, 
and  was  secretary  of  a  local  board  of  directors 
of  a  building  association,  did  not  amount  to  a 
breach  of  the  warranty. 

Appeal  from  Prairie  Chancery  C3ourt;  Jno. 
M.  Elliott,  Chancellor. 

Action  by  W.  H.  Morrow,  as  receiver  of 
the  Bank  of  De  Vails  Blnff,  against  the 
American  Bonding  Company  of  Baltimore. 
Prom  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

The  American  Bonding  Company  of  Balti- 
more is  a  foreign  corporation  doing  business 
In  the  state  of  Arkansas  as  a  surety  com- 
pany, and,  on  August  31,  1900,  executed  to 
the  Bank  of  De  Vails  Bluff,  of  De  Valls 
Bluff,  Ark.,  a  surety  bond  in  the  sum  of 
$5,000,  undertaking  to  indemnify  said  bank 
against  any  loss  sustained  on  account  of  any 
larceny  or  embezzlement  committed  by  Its 
cashier,  G.  G.  Strong,  during  a  term  of  one 
year,  commencing  on  the  lat  day  of  Septem- 
ber, 1900.  The  bond  contained  the  follow- 
ing, among  other  conditions  and  stipulations, 
viz.:  "This  bond  shall  not  lapse  at  the  end 
of  the  above  if  it  shall  be  contluued  In  force 
by  a  renewal  receipt  or  receipts,  executed  by 
the  surety,  but  shall  continue  in  force  for 
the  term  or  terms  of  such  renewal.  The 
liability  of  the  surety,  however,  shall  not 
be  cumulative.  That  all  the  representations 
made  by  the  employer,  his  or  its  officers,  to 
the  surety  are  warranted  by  the  employer 
to  be  true.  That  the  employe  has  not,  to 
the  knowledge  of  the  employer,  his  or  its 
officers,  been  in  arrears  or  a  defaulter  in  the 
position  covered  by  this  bond,  or  In  any  other 
position,  and  that  the  employer,  his  or  its 
officers,  upon  becoming  aware  of  the  employe 
gambling,  speculating  or  committing  any  dis- 
reputable, lewd  or  unlawful  act  will  immedi- 
ately notify  the  surety  In  writing.  That  the 
surety's  liability  hereunder  shall  cease  Im- 
mediately as  snbsequfflit  acts  of  the  employe 
from  and  after  discovery  by  the  employer, 
his  or  its  officers,  if  any  default  hereunder 
on  the  part  of  the  employe."  This  bond  was 
issued  upon  a  written  application  signed  by 
officers  of  the  bank,  containing  various  state- 
ments In  response  to  questions  propounded; 
the  truth  of  which  were  declared  to  be  war- 
ranties by  the  applicant  Renewal  receipts 
were  subsequently  Issued  by  the  surety,  ex- 
tending the  period  of  the  suretyship  from 
September  1,  1901,  for  one  year,  and  from 
September  1, 1902,  for  another  year. 


The  renewal  receipts  were  In  the  following 
form  (omitting  caption):  "In  consideration 
of  the  sum  of  $25,  the  American  Bonding  & 
Trust  Company  of  Baltimore  City,  hereby 
guaranties  the  fidelity  of  George  C.  Strong 
In  favor  of  Bank  of  De  Vails  Bluff  from  the 
1st  day  of  September,  1901,  to  the  1st  day 
of  September,  1902,  In  the  same  amount.  In 
the  same  position,  and  subject  to  all  the  cov- 
enants and  conditions  set  forth  and  ex- 
pressed In  the  surety  bond  No.  44,228  of  this 
company,  heretofore  Issued  on  the  1st  day 
of  September,  1900."  The  last  renewal  re- 
ceipt extending  the  bond  for  one  year  from 
September  1,  1902,  was  Issued  upon  a  written 
application  signed  by  the  president  of  the 
bank,  and  containing  the  following,  among 
other  questions  and  answers,  viz.:  "4  (a) 
Has  applicant  uniformly  given  satisfaction 
in  his  personal  conduct  and  habits?"  An- 
swer: "Yes."  "(b)  Has  he  kept  his  ac- 
counts correctly  and  made  proper  settlements 
of  all  cash  and  securities  entrusted  to  his 
care?"  Answer:  "Yes."  "(c)  Have  yon  any 
knowledge  or  any  information  or  are  you 
aware  of  any  habit  of  the  applicant  or  of  any 
circumstances  unfavorably  affecting  the  risk 
to  the  surety  on  the  bond  applied  for?  If  so, 
state  particularly."  Answer:  "No."  "5.  Is 
he  now  or  has  he  been  from  any  cause  in- 
debted to  the  bank  or  Its  officers?  If  so. 
give  particulars,  stating  amount,  how  in- 
curred, and  how  payment  is  secured."  An- 
swer: "Does  not  owe  the  bank  or  Its  offi- 
cers." "6.  Is  he  now  or  about  to  be  engaged 
or  entrusted  in  any  other  business  or  employ-  - 
ment  than  the  bank's  service?"  Answer: 
"No."'  "11.  In  case  of  applicant  handling 
cash  or  securities  how  often  will  the  same 
be  examined  and  compared  with  the  books, 
accounts  and  vouchers  and  by  whom?"  An- 
swer: "The  auditing  committee  monthly." 
"12  (a)  At  what  date  and  by  whom  were 
the  applicant's  books  and  accounts  (Including 
cash,  securities  and  vouchers,  if  any)  last 
Inspected  and  examined?"  Answer:  "Au- 
gust 15,  by  auditing  committee,  W.  J.  Wllkins 
and  J.  I.  Booe."  "(b)  Were  they  at  that 
time  In  every  respect  correct  and  proper 
securities  and  funds  on  hand  to  balance  f 
Answer:    "They  were." 

The  plaintiff,  W.  H.  Morrow  as  receiver 
of  the  bank  of  De  Valls  Bluff  brought  suit 
at  law  against  said  company  to  recover  the 
sum  of  $11,038.56,  alleged  to  have  been  mis- 
appropriated and  used  by  the  cashier  Strong 
(which  said  misappropriation,  it  Is  alleged, 
amounted  to  larceny  or  embezzlement)  during 
the  said  three  years  covered  by  said  bond 
and  the  several  renewals  thereof.  The  de- 
fendant answered,  and  the  cause  was  trans- 
ferred to  the  chancery  court  upon  the  motion 
of  defendant  alleging  "that  the  transactions 
and  defalcations.  If  any,  as  charged  against 
said  Strong  In  the  complaint  embraced  money 
and  various  items  of  account  extending  over 
a  period  of  three  years  and  are  of  such  an 
intricate  nature,  and  so  intermingled  upon 
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the  books  and  among  the  papers  ot  the  said 
bauk  that  It  is  impossible  to  ascertain  ac- 
curately the  amount  of  defalcation,  if  any, 
or  the  amount  due  from  said  Strong  to  said 
bank  without  the  aid  of  a  master  in  chan- 
cery." Said  defendant  in  its  answer  denied 
that  Strong,  by  acts  amounting  to  larceny 
or  embezzlement,  bad  appropriated  the  funds 
of  the  bank.  Alleged  untruthfulness  of  the 
answers  to  questions  in  the  several  applica- 
tions for  the  bond  and  renewal  receipts  were 
set  forth  as  breaches  of  the  contract  which 
released  the  surety  from  liability.  It  Is  also 
set  forth  as  a  defense  that,  according  to  the 
terms  of  the  bond,  the  surety  is  in  no  event 
liable  for  an  amount  in  excess  of  $5,000. 
On  final  hearing  the  chancellor  fonnd  that 
Strong's  defalcation  during  the  period  named 
in  the  bond  was  $1,150.50 ;  duri<}g  the  period 
named  in  the  first  renewal  receipt  $4,066.72 ; 
and  during  the  period  of  the  second  renewal 
receipt  $5,851.34;  and  rendered  a  decree 
against  the  surety  company  for  $10,008.06, 
from  which  decree  an  appeal  is  prosecuted. 

RatcllfFe  &  Fletcher,  for  appellant  M.  J. 
Manning,  for  appellee. 

McODLLOUCH,  J.  (after  stating  the  facts). 
1.  The  Initial  question  for  determination  is 
as  to  the  amount  of  appellant's  liability. 
If  any,  on  the  bond  and  the  two  renewal 
receipts — whether  said  writings  constituted 
three  separate  obligations  to  Indemnify  the 
assured  in  the  sum  of  $5,000  each  against 
loss  accruing  during  the  respective  years,  or 
whether  they  constituted  a  single  liability 
for  the  sum  of  $5,000  extending  over  the 
periods  covered  thereby,  and  indemnifying 
the  assured  against  loss  only  to  the  extent  of 
that  snm  for  the  whole  period.  It  Is  now 
well  settled  that  the  bond  of  a  surety  com- 
pany, like  any  other  insurance  policy.  Is  to  be 
most  strongly  construed  against  the  Insurer. 
The  l.iugunge  of  the  bond  is  that  selected  and 
employed  by  the  insurer,  and,  when  doubtful 
or  ambiguous,  must  be  given  the  strongest 
Interpretation  against  the  insurer  which  it 
will  reasonably  bear.  Anderson  v.  Fitzger- 
ald. 4  H.  L.  Cas.  484;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  18  Sup.  Ct  552,  42  L. 
Ed.  977;  Guarantee  Co.  v.  Mechanics',  etc., 
Co..  183  U.  S.  402.  22  Sup.  Ct  124,  46  L.  Ed. 
253;  Supreme  Council,  etc.,  v.  Fid.  &  Cas. 
Co.,  63  Fed.  48,  11  C.  C.  A.  96;  Remington  v. 
Kid.  &  Dep.  Co.,  27  Wash.  429,  67  Pac.  989. 
The  language  of  these  Instruments  are  not 
susceptible  of  any  reasonable  interpretation 
other  than  that  It  was  Intended  to  extend  the 
llablll^  over  the  period  of  the  renewal,  but 
to  limit  the  total  liability  for  the  whole 
period  of  the  renewal  contract  to  the  amount 
named.  It  is  so  expressly  stipulated  in  the 
bond.  There  Is  no  ambiguity  about  It  It  is 
plainly  stipulated  that  the  bond  shall  not 
lapse  at  the  end  of  the  time  If  renewed,  but 
that  "the  liability  of  the  surety,  however, 
'shall  not  be  cumulative."  What  else  can  this 
stipulation     mean?    This    construction     is 


strengthened  when  we  consider  all  the  other 
terms  and  conditions  ot  the  bond,  and  it  is 
obvious  that  only  a  total  liability  of  $5,000 
was  contracted.  The  Supreme  Court  of  Ten- 
nessee placed  this  construction  upon  a  simi- 
lar bond.  First  Natl.  Bank  v.  U.  S.  Fidelity 
&  Guar.  Co.,  75  S.  W.  1076.  The  learned 
chancellor  held  that  the  bond  and  renewal 
receipts  constituted  three  separate  bonds, 
covc^rlng  three  separate  and  distinct  periods. 
In  this  he  erred. 

2.  Was  there  a  breach,  on  the  part  of  the 
bank,  of  any  of  the  conditions  of  the  bond 
which  released  the  surety?  The  application 
for  the  last  renewal  contained  the  following 
question  and  answer,  viz.:  "In  case  of  appli- 
cant handling  cash  or  securities,  how  often 
will  the  same  be  examined  and  compared 
with  the  books,  accounts,  and  vouchers,  and 
by  whom?  Answer:  "The  auditing  commit- 
tee, monthly."  It  Is  claimed  that  this  condi- 
tion was  not  performed  during  the  period 
covered  by  the  renewal.  We  think  the  evi- 
dence is  sufficient  to  sustain  a  finding  that 
the  examinations  were  made  by  the  auditing 
committee,  monthly,  during  that  period.  It 
is  not  claimed  by  the  members  of  the  commit- 
tee that  the  examinations  were  made  at  pre- 
cise Intervals  of  one  month.  On  the  con- 
trar}-,  some  of  them  state  that  it  was  deemed 
advisable  to  examine  at  irregular  intervals, 
or  rather  upon  Irregular  dates  in  each  month. 
We  do  not  think  that  the  terms  of  the  war- 
ranty, fairly  and  reasonably  construed,  re- 
quired any  more  than  that  Certainly,  It 
was  not  meant  that  an  examination  should 
be  made  on  precisely  the  same  date  of  each 
succeeding  month,  but  that  an  examination 
should  be  made  at  some  time  during  each 
month.  We  think  this  is  shown  to  have  been 
done  during  the  last  year.  It  is  argued  that 
the  examinations  made  by  the  auditing  com- 
mittee from  time  to  time  were  not  sufficiently 
searching  and  accurate  to  discover  defalca- 
tions which  ought  to  have  been  discovered, 
and  that  for  this  reason  the  surety  company 
was  released  from  liability.  The  members 
of  the  committee  were  not  expert  account- 
ants, and  appear  to  have  made  examinations 
in  good  faith  with  the  purpose  of  fulfilling 
their  duty  to  the  bank.  The  terms  of  the 
bond  and  the  alleged  warranty  in  the  applica- 
tion do  not  call  for  an  examination  to  be 
made  by  a  committee  of  expert  accountants. 
It  was  only  provided  that  the  examinations 
should  be  made  by  the  auditing  commit- 
tee of  the  bank  directors.  This  provi- 
sion contemplated  no  more  than  lust  what 
was  done — an  examination  by  a  committee 
of  men  selected  from  the  ordinary  busi- 
ness avocations,  reasonably  capable  of 
comprehending  the  condition  of  the  ac- 
counts of  the  bank.  It  appears  that  the 
cashier.  Strong,  successfully  secreted  his  de- 
falcations from  these  men,  notwithstanding 
the  fact  that  they  made  a  reasonably  diligent 
Investigation  from  month  to  month.  The 
fact  that  he  did  succeed  In  thus  hiding  his 
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wrongdoing  for  a  time,  does  not  demonstrate 
tbat  tbe  members  of  tbe  committee  failed  to 
perform  their  dnty.  If  that  process  of  rea- 
soning sboiild  be  followed  out  It  would  neces- 
sarily defeat  the  objects  of  the  bond.  It  wag 
from  Jnst  such  a  condition  of  affairs  that  tbe 
bank  sought  Indemnity.  As  has  been  well 
said,  "An  employer  would  need  no  insurance 
against  tbat  close  and  relentless  vigilance 
which  makes  stealing  impossible."  Ham- 
mond, J.,  in  Quarantee  Co.  t.  Mechanics 
Bank,  80  Fed.  766.  26  C.  C.  A.  146. 

It  is  shown  by  proof  that  during  the  life  of 
the  bond  and  renewals,  Strong  acted  as  secre- 
tary of  a  building  and  loan  association,  and, 
also,  that  he  was  engaged  in  the  Are  Insur- 
ance business;  and  this  Is  put  forth  by  appel- 
lant as  grounds  of  forfeiture  on  account  of 
the  negative  answer  to'  the  question  In  the 
application  whether  the  employ^  was  "now 
or  about  to  be  engaged  in  any  other  business 
or  employment  than  the  bank's  service." 
The  proof  shows  that  he  wrote  a  little  fire 
insurance,  and  was  secretary  of  the  local 
board  of  directors  of  a  Little  Rock  building 
and  loan  association,  doing  business  at  De 
Tails  Bluff,  but  that  none  of  those  engage- 
ments Interfered  with  bis  work  at  the  bank; 
tbat  he  attended  to  that  work  before  or  after 
banking  hours.  The  parties  to  an  insurance 
or  indemnity  contract  may.  by  express  stipu- 
lation, declare  warranties  of  things  apparent- 
ly trivial  and  unimportant  to  be  material,  but 
such  things  will  not  be  deemed  to  be  material 
unless  made  so  by  express  stipulation.  Un- 
less otherwise  expressly  provided,  warranties 
will  be  deemed  to  refer  to  Important  and  ma- 
terial matters  calculated  to  affect  the  risk, 
not  to  unimportant  ones  which  have  no  effect 
or  bearing  upon  the  risk.  Franklin  Life  Ins. 
Co.  T.  Galllgan.  71  Ark.  295.  73  S.  W.  102, 
100  Am.  St.  Rep.  73;  Providence  Life  Assur- 
ance Society  v.  Reutllnger,  58  Ark.  528.  25  S. 
W.  835;  Home  Mutual  Life  Ass'n  v.  Gilles- 
pie, 110  Pa.  84, 1  Atl.  840;  Cushman  v.  V.  8. 
Life  Ins.  Co.,  70  N.  Y.  72;  Wilkinson  v.  Con- 
necticut Mutual  Life  Ins.  Co.,  30  Iowa.  119, 
6  Am.  Rep.  657.  The  question  propounded  in 
the  application  manifestly  had  reference  to 
some  business  or  employment  calculated  to 
Interfere  with  Strong's  duty  to  the  bank  or 
to  Increase  the  risk.  It  had  no  reference  to 
the  trivial  or  incidental  duties  of  some  other 
business  or  employment,  which  did  not  Im- 
pose a  tax  upon  the  time  due  the  bank  or 
call  for  the  Investment  of  some  capital.  The 
other  engagements  of  Strong  were  too  trivial 
and  unimportant  to  be  deemed  to  have  been 
in  contemplation  of  the  parties  when  the 
truth  of  the  answers  were  warranted.  Upon 
consideration  of  the  whole  case,  we  are  of  tbe 
opinion  that  tbe  proof  does  not  establish  any 
grounds  of  forfeiture  or  breach  of  warranties 
or  conditions  on  tbe  part  of  the  assured,  and 
tiiat  tbe  appellant  Is  liable  for  the  defalcation 
which  occurred  during  tbe  period  of  the  last 
renewal  to  tbe  extent  of  the  amount  of  pen- 
alty of  the  bond.    Those  occurring  during 


tbe  two  preceding  periods  need  not  be  dis- 
cussed. 

The  decree  is  therefore  reversed,  and  a  de- 
cree will  be  entered  here  against  appellant 
for  the  sum  of  $5,000,  with  interest  from  Au- 
gust 21,  1903,  together  witb  tbe  costs  of  th* 
court  below. 

It  is  80  ordered. 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  ▼.  EVANSw 
(Snpreme  Court  of  Arkansas.    July  23,  1906.) 

1.  Railkoads  —  CaossiKa  Aocidsnt  —  Evi- 
dence. 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  with  a  railroad  train  at  a  crossing, 
evidence  held  to  sustain  a  verdict  for  plaintilf. 

2.  Sahr— Pbiua  Facie  Case— Evidence. 

Where,  in  an  action  for  injuries  to  plain- 
tiff in  a  collisioa  with  a  railroad  train  at  a 
crossini;,  the  complainant  ctiarged  negligence 
generally  in  running  (he  train  against  plain- 
tiff's wagon  as  well  as  a  particular  negligent 
act  in  failing  to  give  the  statntory  signals  be- 
fore reaching  the  crossing,  proof  tbat  plaintiff 
was  injured  by  the  operation  of  the  train  was 
sufficient  to  make  out  a  prima  facie  case  and 
shift  the  burden  of  proof  on  defendant. 

[EM.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  {  1119.] 

3.  SAIifE^-LlABILITTES  OF  LeSBOB  AND  LESSEE. 

Where,  in  an  action  for  injuries  at  a  cross- 
ing, no  issue  was  presented  tbat  defendant  waa 
only  tbe  lessor  and  that  a  lessee  company  operat- 
ed the  road  and  inflicted  the  injuries,  a  conten- 
tion that  the  presumption  of  negligence  created 
by  Kirby's  Dig.  I  6773,  making  railroads  respon- 
Bible  for  all  damages  to  persons  and  property 
caused  by  the  running  of  trains  within  the 
state,  was  only  applicable  against  tbe  corpus  of 
the  railroad  property,  and  not  against  the  rail- 
road company,  was  unsustainable. 

[BM.  Note. — For  cases  in  noint,  see  vol.  41, 
Cent.  Dig.  Railroads,  {  865.] 

4.  Same— IwsTBtrcTiONS. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  an  instruction  was  given  tbat  if 
defendant  through  its  employes  was  negligent 
in  operating  its  train  which  injured  plaintiff, 
and  there  was  no  contributory  negligence  on 
his  part  as  explained  in  former  Instructions, 
plaintiff  was  entitled  to  recover,  such  instruc- 
tion was  not  objectionable  for  failure  to  confine 
the  jury  to  the  negligence  alleged  in  the  com- 
plaint; correct  instructions  having  been  given 
on  the  issue  of  negligence. 

5.  TBTAt—lNSTBucnoNs— Assuming  Facts. 

Where  the  evidence  required  submission  of 

ftiaintiff's  contributory  negligence  to  the  jury 
n  an  action  for  injuries  at  a  railroad  crossing, 
a  request  to  charge  that,  if  a  train  could  have 
been  seen  or  heard  for  300  yards  by  one  about 
to  cross  the  track,  plaintiff  was  conclusively 
presumed  to  have  seen  or  heard  the  train  and 
assumed  the  risk  in  crossing,  was  properly 
denied. 

6.  Appeai/— Record— Abstbact  o»  Evidence 
^Amount  of  Vebdict— Review. 

An  objection  that  the  verdict  was  grossly 
excessive  would  not  be  reviewed  on  appeal  whore 
appell.int  did  not  abstract  the  testimony  on  such 
isiiue. 

Appeal  from  Circuit  Court  Faulkner  Coun- 
ty ;  George  M.  Cbapiine,  Judge. 

Action  by  R.  A.  Evans  against  the  St 
Louis,  Iron  Mountain  &'  Soutnem  Railway 
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Company.     From   a  Judgment  for  plaintiff 
defendant  appeals.    Affirmed. 

Oscar  li.  Miles,  for  appellant.  Sam  Frau- 
enthal,  for  appellee. 

HILL,  C.  J.  Tbls  action  la  for  personal 
Injuries  received  by  a  traveler  on  a  public 
road  crossing  a  railroad  track.  Tbe  court 
bas  had  numerous  cases  of  tbe  kind  recently. 
The  Hltt  Cases  (Hallway  v.  Hltt  [Ark.]  88 
S.  W.  90S,  and  Id.  [Ark.]  88  S.  W.  911, 
990)  Railway  v.  DUlard  (Ark.)  94  S.  W.  617, 
and  Railway  v.  Wyatt  (Ark.)  96  S.  W. 
876,  have  called  for  discussion  of  the  rules 
SOTemlng  the  respective  conduct  of  tbe  trav- 
eler and  tbe  operatives  of  tbe  train  at  public 
crossings.  This  case  Is  free  of  the  difficul- 
ties presented  in  those  x:ases.  Briefly  stated, 
appellee's  evidence  tended  to  prove:  A 
string  of  wagons  headed  by  one  occupied  by 
Puckett  and  appellee  Evans  left  the  town 
of  Conway,  traveling  along  the  Conway  and 
Quitman  public  road.  About  two  miles  from 
Conway  tbe  highway  crossed  tbe  track  of 
appellant  railroad  company  at  a  place  called 
"Tbe  Gap."  The  highway  was  upgrade  to 
tbe  railroad  track  from  a  branch,  a  dis- 
tance of  about  100  yards,  until  close  to  the 
track.  For  a  short  distance,  some  15  or 
20  steps,  before  reaching  the  track  the  high- 
way Is  level.  To  tbe  west  tbe  railroad 
curves  around  a  hill,  so  that  a  train  from 
that  direction  cannot  be  seen  until  the  trav- 
eler Is  almost  to  the  track,  and  then  only 
to  be  seen  a  distance  of  60  or  60  yards. 
Puckett  and  Evans  drove  up  this  grade  slow- 
ly, stopped  on  the  level  ground  close  to  the 
track,  and  looked  and  listened  for  approach- 
ing trains.  Evans  rose  up  from  bis  seat  and 
looked  both  ways,  and  both  becoming  satis- 
fled  that  there  was  no  train  approaching, 
slowly  drove  on  tbe  crossing  and  continued 
to  watch  as  they  drove  on,  and  were  caught 
by  a  rapidly  moving  train  from  the  west  com- 
ing around  tbe  curve.  The  whistle  sounded 
Just  before  the  engine  struck  the  wagon. 
Evidence  of  appellee,  also,  tended  to  show 
that  the  whistle  was  sounded  at  Doty's  field, 
a  distance  of  160  rods  from  the  crossing; 
but  this  was  not  beard  by  appellee  and  his 
companion  on  the  other  side  of  tbe  hill 
from  that  point,  and  there  were  no  other 
signals  given  until  tbe  alarm  whistle  sound- 
ed an  Instant  before  tbe  engine  struck  tbe 
wagon.  Evans  and  Puckett  only  saw  tbe 
train  after  they  were  on  tbe  track.  Puckett 
was  driving,  and  as  soon  as  be  saw  tbe  train 
whipped  up  bis  horses  trying  to  get  them 
across,  but  was  unable  to  do  so.  Tbe  ap- 
pellee and  some  of  bis  witnesses  were  con- 
tradicted by  statements  In  writing  made  to 
appellant's  claim  agent,  and  appellant's  evi- 
dence put  a  diflferent  aspect  to  tbe  case. 

1.  Tbe  first  point  made  In  the  evidence  does 
not  support  tbe  verdict.  Taking  tbe  appel- 
lee's evidence  to  be  true,  and  the  Jury  have 
so  found  it.  It  presents  a  clear  case  for  re- 
covery. 


2.  The  appellant's  next  point  Is  that  the 
only  allegation  of  negligence  is  In  failing  to 
soimd  a  whistle  or  ring  a  bell  or  give  proper 
warning  at  a  crossing,  and  that  it  was  error 
to  give  an  Instruction  stating  that,  if  tbe  evi- 
dence showed  that  tbe  appellee  was  Injured 
by  tbe  operation  of  tbe  train,  tbe  law  pre- 
sumes the  railroad  company  was  negligent, 
and  a  prima  facie  case  Is  made  out.  That 
such  an  Instruction  is  correct  has  been  often 
decided.  See  numerous  cases  cited  to  that 
effect  In  Barringer  v.  Railway,  7S  Ark.  548, 
85  S.  W.  94,  87  S.  W.  814.  Appellant  at- 
tempts to  take  tbe  case  without  the  rule 
by  insisting  that  the  presumption  cannot  ex- 
tend to  the  particular  negligence  charged  In 
the  complaint.  The  complaint  here  charges 
generally  negligence  In  running  the  train  into 
tbe  wagon  of  appellee  as  well  as  the  particu- 
lar negligent  act  of  falling  to  give  tbe  statu- 
tory signals  before  reaching  the  crossing. 
Hence  the  question  is  of  no  Importance  In 
tbls  case.  If  In  any: 

8.  Appellant  contends  that  the  presumption 
created  by  section  6773,  Kirby's  Digest,  only 
reaches  to  a  remedy  against  tbe  corpus  of  tbe 
railroad  property,  and  not  against  the  rail- 
road company,  and  appeals  to  Railway  v. 
Daniels,  68  Ark.  171,  56  S.  W.  874,  to  sustain 
this  view.  The  Daniels  Case  only  holds  that 
the  lessor  company  can  escape  liability  for  in- 
juries by  the  lessee  company,  but  the  corpus 
of  the  property  cannot  escape  the  liability, 
and  in  an  action  to  enforce  tbe  liability 
against  tbe  corpus  tbe  lessor  road,  who  own- 
ed tbe  property,  and  tbe  lessee  road,  who 
caused  tbe  Injury,  should  both  be  parties. 
No  Issues  of  that  kind  are  presented  here, 
and  it  was  not  error  of  tbe  company  to  ap- 
ply the  rule  to  tbe  company  as  well  as  the 
company's  property  until  It  is  shown  that 
the  company  sued  Is  only  the  lessor  company, 
and  a  lessee  company  inflicted  the  injury. 
Then  the  Daniels  Case  would  be  In  point 

4.  Appellant  criticises  this  Instruction: 
"If  you  believe  from  tbe  evidence  that  the 
defendant  through  its  employes  was  negli- 
gent in  tbe  running  or  operation  of  its  train 
which  Injured  tbe  plaintiff,  and  that  there 
was  no  contributory  negligence  on  the  part 
of  the  plaintiff  as  explained  In  the  former 
instructions,  then  your  verdict  will  be  for 
the  plaintiff."  The  objection  urged  Is  that 
the  negligence  of  appellant  was  too  broadly 
stated,  and  should  have  been  confined  to  tbe 
negligence  alleged  In  tbe  complaint.  The  law 
of  a  case  is  usually  given  In  many  Instruc- 
tions, frequently  too  many,  each  presenting 
a  particular  phase  of  the  case,  and  It  Is  not 
expected  to  state  tbe  entire  law  of  tbe  case 
In  one.  When  read  with  tbe  other  Instruc- 
tions, this  would  naturally  be  understood 
to  be  referable  to  the  alleged  acts  of  negli- 
gence, and  not  something  foreign  to  the  Is- 
sues, and  correct  instructions  were  given  on 
tbe  negligence  in  Issue. 

6.  The  next  point  made  is  on  the  refusal 
of  tbe  court  to  give  two  Instructions,  putting 
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the  burden  of  proof  upon  tbe  plaintiff 
throughout  tbe  case.  Tbey  sbonld  bave  been 
refused.  When  tbe  plaintiff  showed  the  In 
Jury  was  caused  by  tbe  operation  of  tbe 
train  of  appellant,  that  made  out  a  prima 
facie  case  and  shifted  tbe  bnrden.  See  Bar- 
rlnger  v.  Railway,  73  Ark.  548,  85  S.  W.  94, 
87  S.  W.  814,  and  cases  there  cited. 

6.  Appellant  complains  of  two  instructions 
refused,  which  sought  to  bave  tbe  Jury  told 
that.  If  tbe  train  could  have  been  seen  or 
beard  for  300  yards  by  one  about  to  cross 
tbe  track,  appellee  was  conclusively  presum- 
ed to  bave  seen  or  heard  tbe  train  and  as- 
sumed the  risk  in  crossing.  Tbe  court  prop- 
erly sent  to  the  Jury  tbe  duty  resting  upon 
travelers  approaching  the  crossing,  and  in- 
structed that  a  failure  to  discbarge  that  duty 
was  negligence  barring  their  recovery.  This 
is  tbe  proper  way  to  dispose  of  this  issue, 
except  where  the  evidence  leaves  no  question 
of  fact  or  question  about  wblcb  reasonable 
men  would  difller  as  to  tbe  care  exercised, 
in  wblcb  event  the  case  should  be  withdrawn 
from  tbe  Jury;  bat  this  is  far  from  such  a 
case. 

7.  Appellant  contends  that  the  verdict  waa 
grossly  excessive,  but  appellant  did  not  ab- 
stract tbe  testimony  on  that  Issue,  and  by  tbe 
established  practice  of  this  court  that  pre- 
cludes an  exploration  of  tbe  transcript  to  find 
tbe  alleged  error.  Shorter  University  t. 
Franklin,  75  Ark.  671,  88  S.  W.  687. 

On  the  whole  case  the  court  is  of  opinion 
that  there  Is  no  error  in  tbe  record,  and  the 
Judgment  la  affirmed. 


COOK  T,  ZIFF  COLORED  MASONIC 

LODGE.   NO.   119. 

(Supreme  Court  of  Arkansas.    July  23,  1906.) 

t.  Ejkotuent  —  TnxB  —  Pbesttmftior  —  An- 
swer. 

The  answer  of  defendant  In  ejectment,  deny. 
Ing  in  general  terms  that  plaintiff  is  the  owner 
of  and  entitled  to  possession  of  tbe  land,  is 
snfficlent,  notwithstandinfr  the  complaint  sets 
oat  a  deed  from  the  commissioner  of  state  lands 
to  plaintiff,  which  is  prima  facie  evidence  of 
title ;  defendant's  possession  being  presumptive 
evidence  of  title,  to  the  extent  of  requiring 
plaintiff  to  show  title,  and  not  merely  prima 
facie  title. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  17, 
Cent.  DiR.  Divorce,  ii  181-187.] 

2.  Odietino  Tmxe— Title  to  Maintain  Suit 

— Pi.EAniNO. 

The  crossHiomplaint  of  defendant  in  eject- 
ment, seeking  to  have  plaintiff's  title  canceled  as 
a  cloud,  is  insufficient,  defendant's  title  not  being 
shown  j  mere  possession  not  being  enough  to 
authorize  one  to  maintain  a  suit  to  remove  cloud 
and   quiet   title. 

8.  Taxation— Delinqtjbnt  Tax  List— Publi- 
cation— Certificate  of  Clebk, 

Kirby's  Dig.  |j  7085,  provides  that  the  uouii- 
ty  clerk  shall  cause  the  delinquent  tax  list  to 
be  published  weekly  for  two  weeks,  between  the 
recond  Monday  in  Ma.v  and  the  second  Monday 
in  June,  in  some  newspnner  in  the  county,  if 
liny  be  published  there.  Section  7086  provides 
that  the  clerk  shall  record  the  list,  and  shall 
certify  at  the  foot  of  the  record  in  what  news- 


paper the  same  was  published,  and  the  date  of 
publication,  and  for  what  length  of  time  the 
same  was  published  before  tbe  second  Monday 
in  June.  Held,  that  the  statement  at  the  foot  of 
the  record  of  the  delinquent  tax  list  of  Chicot 
county,  signed  by  the  clerk,  "Given  to  the  Chicot 
Life  on  the  17th  dar  of  May  for  publication," 
and  "Published  in  Chicot  County  Life  for  two 
issues,  to  wit,  21st  day  of  May  and  28th  day  ot 
May,  1901,"  was  a  sufficient  certificate. 

[EM.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  !  1283.] 

4.  Sahk  —  Recobdino  of  Cebtificate  —  Pre- 
sumption AS  to  Tiub. 

Though  the  certificate  of  the  county  clerk  aa 
to  the  publication  of  the  delinquent  tax,  re- 
quired by  Kirby's  Dig.  8  7086,  is  not  dated,  it 
will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  it  was  entered  of  record  be- 
fore  the  date  of  sale,  as  is  necessary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  1283.] 

Wood,  J.,  dissenting. 

Appeal  from  Chicot  Chancery  Court;  Mar^ 
cus  L.  Hawkins..  Chancellor. 

Action  by  A.  F.  Cook  against  the  Zltt  Col- 
ored Masonic  Lodge,  No.  119.  From  an  ad- 
verse decree,  plaintiff  appeals.  Reversed 
and  remanded. 

On  June  9,  1902,  lot  No.  1  In  block  No.  2  of 
Finn's  addition  to  tbe  town  of  Dermott  was 
sold  by  tbe  collector  of  Cblcot  county  for  tbe 
nonpayment  of  taxes  assessed  against  same 
for  tbe  year  1901,  and  was  struck  off  to  the 
state  for  tbe  want  of  bidders.  After  the  ex- 
piration of  time  for  redemption  the  clerk 
certified  the  lot  to  the  state,  where  it  re- 
mained till  tbe  28th  day  of  June,  1904,  when 
it  was  purchased  by  tbe  appellant,  A.  F. 
Cook,  who  received  a  commissioner's  deed  in 
regular  form  for  it  On  tbe  9tb  of  Septem- 
ber the  appellant  brought  suit  In  the  cir- 
cuit court  of  Cblcot  county  for  tbe  possession 
of  tbe  lot  against  the  "Zlff  Colored  Masonic 
Lodge,  No.  119."  The  complaint  is  In  regu- 
lar form  in  ejectment,  setting  out  and  making 
exhibit  of  appellant's  title  from  commis- 
sioner of  state  lands.  On  October  6,  1904, 
tbe  defendant  filed  an  answer,  cross-com- 
plaint, and  motion  to  transfer  to  chancery. 
Tbe  answer  simply  denies  in  general  terms 
"that  plaintifT,  A.  F.  Cook,  is  tbe  owner  of, 
and  entitled  to  tbe  possession  of,  the  land  and 
lot  set  out  in  said  complaint."  Then  by  way 
of  cross-complaint  it  stated  that  the  state 
of  Arkansas,  appellant's  grantor,  "had  title 
based  upon. an  irregular  tax  forfeiture  of 
said  lot  upon  a  pretended  void  tax  sale  for 
tbe  nonpayment  of  taxes  for  the  year  1901," 
and  "tbe  said  deed  conveyed  no  title  to  plain- 
tiff for  reason  that  the  state  of  Arkansas  had 
none;  tbe  said  tax  forfeiture  being  void  and 
of  no  effect  for  tbe  following  reasons,  viz.: 
That  tbe  said  land  was  not  returned  de- 
linquent by  tbe  'sbertfT  at  the  time  and  in 
the  manner  prescribed  by  law.  Second. 
That  tbe  collector  and  the  clerk  charged  more 
costs  than  the  law  allowed  upon  his  making 
sale  of  said  land."  Third.  That  thp  list  of 
delinquent  lands  as  returned  by  tbe  "sheriff" 
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bad  not  been  published  for  two  weelTs,  as  re- 
<iulred  by  law.  Fourth.  That  "aald  clerk 
of  the  county  court,  after  making  a  list  of 
said  land  returned  delinquent  for  year  1901 
by  the  "sheriff,'  and  after  entering  upon  the 
record  following  said  lists  a  notice  of  said 
sale  Intended  for  publication,  wholly  failed 
to  make  any  certificate,  as  required  by  law, 
at  the  loot  of  said  '  record,  stating  in 
wtiat  newspaper  said  list  was  published," 
etc.  Fifth.  That  "said  clerk  wholly  failed  and 
neglected  to  make  and  enter  upon  the  said 
record  required  to  be  kept  for  entering  the 
list  of  delinquent  lands  any  certificate,  or  to 
file  any  certificate  and  attach  to  said  record 
at  the  foot  thereof,  or  at  any  other  place, 
stating  that  said  list  of  lands  and  notice  of 
said  sale  liad  been  published  in  any  news- 
paper," etc  Sixth.  That  "the  only  certificate 
said  county  clerk  ever  made  of  publication  of 
said  list  and  notice  was  made  and  attached 
to  record  on  which  be  kept  sale  of  delinquent 
lands."  Seventh.  That  "there  was  more  and 
a  greater  sum  charged  against  said  land  than 
was  due  thereon,  and  that  said  lot  was  sold 
for  more  taxes  than  was  allowed  by  law." 
Claimed  that  the  title  of  plaintiff  was  void 
and  a  cloud,  and  moved  to  transfer  to 
chancery  to  have  It  canceled.  A  demurrer 
was  Interposed  to  answer  and  cross-com- 
plaint, ahd  to  the  motion  to  transfer  to  chan- 
cery, on  the  ground  that  the  answer  did  not 
state  a  defense,  or  state  facts  sufficient  to 
entitle  defendant  to  transfer.  The  demurrer 
was  overruled,  and  the  cause  transferred  to 
chancery  court;  and  on  the  17tb  day  of  No- 
vember, 1904,  the  cause  was  heard  "upon 
the  complaint  and  exhibit,  the  answer  and 
cross-complaint  of  the  defendant,  the  record 
of  the  delinquent  list  of  the  year  1901,  no- 
tice of  sale  and  certificate  thereto  attached," 
and'  the  chancery  court  decreed  the  sale  to 
the  state  void,  and  canceled  plalntifTs  title. 
At  the  same  time  and  on  the  same  issues 
three  other  cases,  viz.,  A.  F.  Cook  v.  Isabella 
Williams,  96  S.  W.  622,  A.  F.  Cook  v.  Pauline 
Hunter,  96  S.  W.  620,  and  A.  F.  Cook  v. 
Haiza  Slay,  96  S.  W.  620,  for  other  lots  were 
submitted,  to  abide  decree  in  this.  Plaintiff 
has  appealed  In  all  four  of  the  cases,  and 
by  agreement  of  counsel  in  the  other  three 
an  order  was  made  in  this  court  for  them  to 
abide  the  decision  here  in  this;  the  issues 
being  the  same. 

Baldy  Vinson,  for  appellant  Scipio  A. 
Jones  and  P.  C.  Dooley,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
The  court  did  not  err  in  overruling  the  de- 
murrer to  the  answer.  The  appellee  being  in 
possession,  the  presumption  is  he  was  the 
owner  or  a  tenant  of  the  owner.  It  will  not 
t>e  presumed  that  his  possession  was  wrong- 
ful. Possession  is  evidence  of  title  at  least 
to  the  extent  of  requiring  one  who  would  oust 
It  to  show  title  in  himself.  The  requirement 
■of  the  law  is  not  met  simply  by  showing 
prima  facie  title.    The  old  rule  in  ejectment 


that  the  plaintiff  must  rely  upon  the  strength 
of  his  own  title  applies  here.  The  burden 
is  upon  the  plaintiff  to  show  title,  not  merely 
prima  facie  title.  The  answer  presents  a 
good  defense  to  the  action  of  ejectment  The 
authorities  cited  by  appellant  do  not  apply, 
for  in  resisting  the  assault  made  upon  its 
possession  appellee  is  not  attacking  the  prima 
facie  title  of  appellant  The  case  is  differ- 
ent however,  when  appellee  by  cross-com- 
plaint asks  the  cancellation  of  appellant's 
prima  facie  title.  This  is  an  affirmative  at- 
tack upon  appellant's  prima  fade  title.  The 
commissioner's  deed  is  prima  facie  evidence 
of  title,  and,  in  order  to  have  it  canceled  and 
removed  as  a  cloud,  the  burden  is  .upon  the 
appellee  to  show  that  the  deed  conveyed  no 
title.  Scott  V.  Mills,  40  Ark.  266,  4  S.  W.  908. 
The  argument  and  authorities  of  appellant 
to  show  that  appellee's  answer  does  not  state 
a  good  defense  to  the  action  of  ejectment  are 
in  point  to  show  that  appellee  is  not  entitled 
to  relief  on  his  cross-complaint  and  that  the 
court  erred  In  not  sustaining  the  demurrer 
as  to  this,  and  in  transferring  the  case  to 
the  chancery  court  Possession  is  not  title, 
and  possession  alone  without  any  other  evi- 
dence of  title  is  not  sufficient  to  enable  one 
to  maintain  a  suit  to  remove  cloud  and 
quiet  title.  By  mere  possession  one  does  not 
show  that  he  has  any  title  to  quiet.  One 
must  have  a  title  before  he  can  maintain 
suit  to  have  bis  title  quieted  by  canceling  a 
deed  that  Is  a  cloud  upon  his  title. 

Second.  The  diancellor  found  "that  the 
record  falls  to  show  that  R.  D.  Chotard,  the 
clerk,  made  a  proper  certificate  and  attached 
it  at  the  foot  of  the  delinquent  list  filed  by 
the  sheriff,  showing  that  said  list  had  been 
published  as  required  by  law,  or  that  said 
certificate  was  made  and  attached  thereto 
before  the  day  of  sale."  The  law  requires 
the  clerk  of  the  county  court  to  record  the 
delinquent  list  filed  with  him  by  the  collector 
in  a  book  kept  by  him  for  that  purpose,  and 
that  be  shall  certify  at  the  foot  of  said  rec- 
ord, stating  in  what  newspaper  said  list  was 
published,  and  the  date  of  publication,  and 
for  what  length  of  time  the  same  was  pub- 
lished before  the  second  Monday  in  June 
then  next  ensuing.  The  statute  provides  that 
this  "record  so  certified  shall  be  evidence  of 
the  facts  in  said  list  and  certificate  contain- 
ed." Section  7086,  Kirby's  Digest  This 
court  has  often  held  that  this  certificate  must 
be  recorded  before  the  day  of  sale,  and  that 
the  record,  when  so  made  up,  is  the  only 
evidence  of  what  it  should  contain.  Hunt 
V.  Gardner  (Ark.)  86  S.  W.  426;  Logan  v. 
Eastern  Land  Co.,  68  Ark.  248,  57  S.  W.  798; 
Taylor  v.  State,  65  Ark.  595,  47  S.  W.  1055; 
Cooper  y.  Freeman  Lumber  Co.,  61  Ark.  36, 
31  S.  W.  981,  32  S.  W.  494 ;  Martin  v.  Alland. 
55  Ark.  218,  17  S.  W.  878 ;  see,  also,  Martin 
V.  Barbour,  140  U.  S.  634,  11  Sup.  Ct  944, 
35  L.  Ed.  546.  What  purports  to  be  the  cer- 
tificate of  the  clerk  made  In  compliance  with 
the  statute  is  as  follows:     "Given  to  the 
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Cblcot  Life  on  tbe  17th  day  of  May  for  pab- 
Ilcatlon.  R.  D.  Chotard,  Clerk."  "Publish- 
ed In  Chicot  County  Life  for  two  issues,  to 
wit,  21st  day  of  May  and  28th  day  of  May, 
1901.  R.  D.  Chotard,  Clerk.  [Seal.]"  A 
certificate  is  "a  writing  giving  assurance  that 
a  thing  has  or  has  not  been  done;  •  •  • 
that  a  fact  exists  or  does  not  exist  To  certi- 
fy Is  to  testify  to  in  writing ;  to  make  known 
or  establish  as  a  fact  The  word  Is  not  es- 
sential to  a  certificate."  Anderson's  Law 
Dictionary,  "Certificate."  A  majority  of  the 
court  is  of  tbe  opinion  that  the  statement 
supra,  recorded  at  the  foot  of  the  delinquent 
list  and  signed  by  the  clerk,  meets  the  re- 
quirements of  the  law.  Sections  TOSS,  7086, 
Kirby's  Digest  It  was  given  to  the  Chicot 
Life  on  the  17tb  day  of  May,  and  was  "pub- 
lished" in  the  Cblcot  Life  for  two  issues, 
to  wit,  21st  day  of  May,  and  28th  day  of  May, 
1001.  "Chicot  Life"  Indicates  the  name  of 
the  newspaper,  and  "Ohlcot"  shows  with  rea- 
sonable certainty  that  it  was  a  connty  pub- 
lication. The  word  "published"  shows  that 
It  was  printed,  and  the  "two  issues,"  "May 
20  and  May  27,  1902,"  indicates  that  It  waS' 
a  "weekly  newspaper,"  and  published  week- 
ly for  two  weeks,  showing  the  length  of  time 
it  was  published  before  the  second  Monday  In 
June.  Thus  every  requirement  of  the  statute 
is  met  and  shown  by  tbe  certificate.  True, 
the  certificate  is  not  dated,  showing  that  it 
was  entered  of  record  before  the  day  of  sale. 
But  In  the  absence  of  a  date,  and  in  the  ab- 
sence of  proof  to  the  contrary,  it  follows  that 
it  was  entered  of  record  before,  and  not 
after,  the  day  of  the  sale ;  for  the  law  requires 
It  to  be  so  entered,  and  the  presumption  is 
that  the  clerk  did  his  duty.  This  is  not  a 
case  of  substituting  other  proof  for  that  re- 
quired by  the  record,  and  different  proof. 
It  is  a  case  where,  in  tbe  absence  of  any 
proof,  the  law  by  a  well-established  presump- 
tion supplies  it. 

(Note. — The  writer  does  not  concur  In  the 
view  that  the  certificate  can  be  aided  by  pre- 
sumption as  to  date,  and  thinks  it  fatally 
defective  because  it  does  not  bear  date  show- 
ing that  It  was  entered  of  record  before  the 
day  of  sale.) 

The  court  erred,  therefore,  in  finding  that 
the  clerk  did  not  make  a  proper  certificate. 
For  the  errors  Indicated,  the  decree  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rections to  transfer  to  the  law  court,  and 
with  leave  to  amend  pleadings.  If  so  desired, 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 


COOK  V.  HUNTER. 
(Supreme  Court  of  Arkansas.    July  23.  1906.) 

Appeal  from  Chicot  Chancery  Court;  Mar- 
cus L,  Hawkins,  Chancellor. 

Action  by  A.  F.  Cook  against  Pauline  Hun- 
ter. From  an  adverse  decree,  plaintiff  ap- 
peals.   Reversed   and   remanded. 


Baldy  Tinson,  for  appellant.  S2.  A.  Bol- 
ton, for  appellee. 

WOOD,  3.  The  issues  In  this  case  being 
similar  to  those  in  A.  F.  Cook  v.  Zlff  Colored 
Masonic  Lodge,  No.  119  (opinion  Just  render- 
ed) 96  8.  W.  618,  this  case  is  ruled  by  that 

The  decree  is  reversed,  and  the  cause-  is 
remanded,  with  directions  to  transfer  to  the 
law  court  with  leave  to  amend  pleadings  and 
to  proceed  further  in  a  manner  not  Incon- 
sistent with  tliis  opinion. 


COOK  V.  SLAT. 
(Supreme  C!onrt  of  Arkansas.    July  23,  1906.) 

Appeal  from  Chicot  Chancery  Court;  Mar- 
cus L.  Hawkins,  Chancellor. 

Action  by  A.  F.  Cook  against  Eliza  Slay. 
From  an  adverse  decree,  plaintiff  appeals. 
Reversed  and  remanded. 

Baldy  Vinson,  (or  appellant  K  A.  Bol- 
ton, for  appellee. 

WOOD,  J.  The  issues  in  this  case  are 
similar  to  those  in  A.  F.  Cook  v.  Zlff  Colored 
Masonic  Lodge,  No.  119,  96  S.  W.  018,  and 
this  case  is  ruled  by  that 

The  decree  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  transfer  to  law 
court,  with  leave  to  amend  pleadings,  if  so 
advised,  and  to  proceed  further  In  a  manner 
not  inconsistent  with  this  opinion. 


COOK  T.  JONES. 
(Supreme  (Tourt  of  Arkansas.     July  23,  1906.) 

1.  APPEAI<— HABtTLESS  ERROK. 

Sustaining  a  demurrer,  treating  it  as  a 
motion  to  make  more  specific,  to  paragraphs  of 
a  cross-complaint,  which,  while  not  technically 
demurrable,  are  defective  In  stating  merely  gen- 
eral conclusions,  is  harmless;  defendant  having 
refused  to  make  them  more  specific. 

2.  Taxation— Redemption  fbou  Tax  Sale. 

There  is  no  valid  redemption,  though  the 
provisions  of  the  statutes  for  redemption  from 
tax  sale  are  complied  with,  except  that  no  re- 
ceipt of  the  treasurer  is  filed  with  the  connty 
clerk,  as  required  by  Kirby's  Dig.  {  7099.  which 
provides  that  when  so  filed  it  shall  operate  as 
an  extinguishment  of  all  rights  conferred  by  the 
sale,  and  without  which  receipt  the  clerk  cannot 
note  such  redemption  or  deposit,  the  date  there- 
of, and  by  whom  made  on  his  record  of  tax 
sales,  and  sign  his  name  officially  thereto,  as 
required  by  sections  7100,  7102. 

Appeal  from  Chicot  Chancery  Court;  Mar- 
cus L.  Hawkins,  Chancellor. 

Action  by  A.  F.  Cook  against  Jack  Jones. 
From  an  adverse  decree,  plaintiff  appeals. 
Reversed  and  remanded. 

This  suit  was  begun  by  appellant  against 
appellee  in  ejectment  in  the  Chicot  circuit 
court  for  the  E.  %  of  the  S.  W.  %  of  section 
1,  township  14  S.,  range  3  W.  The  plaintiff 
claimed  title  and  right  of  possession  by.  vir- 
tue of  a  tax  deed  made  by  tbe  state  land 
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commissioner,  conreyiiiK  the  land  to  him,  up- 
on a  sale  made  to  the  state  tor  the  alleged 
nonpayment  of  taxes  tor  the  year  1900.  This 
cause  was  transtorred  to  the  Chicot  chancery 
court  upon  motion  of  the  defendant,  who  al- 
leged In  his  answer  and  cross-complaint  that 
the  land  had  been  redeemed  from  this  sale 
'for  the  taxes  of  1900  before  the  expiration 
of  the  two  years  for  redemption,  and  exhibit- 
ed his  redemption  certificate,  and  further  al- 
leged that  the  sale  for  the  nonpayment  of 
taxes  was  void  for  several  reasons.  These 
reasons  are  the  same  as  in  Cook  v.  Ziff  Col- 
ored Masonic  Lodge  No.  119  (opinion  just 
banded  down)  96  S.  W.  618.  Therefore  de- 
fendant alleged  that  the  deed  of  the  commis- 
sioner of  state  lands  conveyed  no  title  to 
plaintiff,  and  that  It  was  a  cloud  upon  de- 
fendant's title,  and  defendant  prayed  that  the 
same  be  canceled.  The  court  sustained  a 
demurrer  to  the  flr^t,  second,  and  seventh 
grounds  of  objection  to  the  sale,  and  appellee 
was  given  permission  to  amend  his  answer, 
but  refused  to  do  so,  and  excepted  to  the 
ruling  of  the  conrt,  and  prayed  a  cross-ap- 
peal here.  The  cause  was  heard  upon  proof 
taken  before  the  'chancellor.  We  will  state 
and  comment  upon  so  much  of  it  as  may  be 
necessary  to  determine  whether  or  not  the 
conrt  erred  In  rendering  a  decree  in  favor 
of  appellee. 

Baldy  Vinson,  for  appellant  E.  A.  Bolton, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
Appellee  in  bis  cross-appeal  does  not  urge  In 
bis  brief  a  reversal  of  the  lower  court  for  its 
ruling  In  sustaining  the  demurrer  to  the  first 
second,  and  seventh  {)aragraphs  of  appellee's 
cross-complaint  These  paragraphs  were 
probably  not  technically  demurrable ;  but  it 
the  conrt  erred  in  sustaining  a  demurrer  to 
tbese,  appellee  Is  not  prejudiced  because  be 
refused  to  make  more  specific,  and  it  Is  ob- 
vious that  the  paragraphs  were  defective  In 
stating  general  conclusions  without  setting 
out  any  of  the  facts  upon  which  they  were 
based.  Treating  the  demurrer  as  a  motion  to 
make  more  BX)ecific,  the  court  did  not  err  in 
sustaining  it  and,  as  appellee  refused  to 
amend,  he  cannot  complain. 

Second.  The  sufficiency  of  the  certificate 
of  the  clerk  in  evidence  to  establish  the  re- 
cord of  the  certificate  required  by  section 
7086  of  Klrby's  Digest  is  decided  in  A.  F. 
Cook  T.  Z\ft  Colored  Masonic  Lodge  No.  119 
(Ark.)  96  S.  W.  618.  The  statement  made  by 
the  clerk  on  the  record  is  the  same  In  this 
case  as  In  that 

Third.  The  appellee  contends  that  the  land 
In  controversy  was  redeemed.  The  statutes 
prescribing  the  method  of  redeeming  land 
sold  for  taxes  are  found  In  Klrby's  Digest, 
is  7095-7102,  Inclusive.  Section  7005  grants 
the  privilege  of  redeeming  "within  two  years 
from  and  after  the  sale."  Section  7096  pro- 
yides  that  when  lands  are  redeemed  it  shall 
be  the  duty  of  the  clerk  of  the  county  court 


to  Insert  a  mlnnte  of  aucb  redemption  on  the 
record  of  lands  sold  for  taxes,  the  date  there- 
of, and  by  whom  made,  and  ^gn  the  same 
officially.  The  next  section  provides  that 
ail  applications  for  redemption  of  lands  sold 
for  toxes  to  the  state  or  Individuals  shall  be 
made  to  the  county  clerk  of  the  county  court 
of  the  county,  etc.,  in  which  the  land  was 
sold.  The  next  section  provides  for  the  de- 
posit with  the  treasurer  of  the  county  of  the 
amount  required  to  redeem  according  to  the 
certificate  of  the  county  clerk  showing  the 
amount  and  provides  that  the  treasurer  shall 
notify  the  purchaser  that  the  amount  is  in 
the  treasury  subject  to  his  order.  Sections 
7069,  7100,  7101,  and  7102,  are  as  follows: 

"Sec.  7099.  Upon  the  presentation  of  such 
certificate  of  the  clerk  of  the  county  conrt  to 
the  county  treasurer,  and  npon  the  payment 
of  the  money  to  the  treasurer  as  aforesaid, 
he  shall  give  the  person  making  such  pay- 
ment duplicate  receipts  therefor,  describing 
the  land,  town  or  city  lot  or  part  thereof,  as 
the  same  is  described  in  or  upon  the  certifi- 
cate of  the  clerk  of  the  county  conrt  afore- 
said, one  of  which  receipts  shall  be  registered 
by  the  treasurer  and  immediately  filed  with 
the  clerk  of  the  county  court^by  the  person 
receiving  the  same,  and  thereupon  the  clerk 
«f  the  oounty  court  shall  forthwith  cancel 
the  sale  and  transfer  of  snch  land,  city  or 
town  lot  and  such  receipt  when  so  filed 
shall  operate  as  an  extinguishment  of  all 
rights,  either  In  law  or  equity,  conferred  in 
any  way  or  manner  by  such  sale. 
.  "Sec.  7100.  In  all  cases  where  such  de- 
posit shall  be  made  within  two  years  from 
the  time  of  the  sale  of  such  lands,  town  or 
city  lots,  or  any  part  thereof,  for  delinquent 
taxes,  the  clerk  of  the  county  court  shall,  at 
the  request  of  the  person  presenting  the  re- 
ceipt of  the  county  treasurer  for  such  deposit 
note  snch  fact  on  the  back  of  said  certificate, 
and  sign  his  name  thereto.  When  any  tract 
town  or  city  lot  or  any  portion  thereof,  Is 
thus  redeemed,  or  any  deposit  with  the  coun- 
ty treasurer  is  thus  made.  It  shall  be  the 
duty  of  the  clerk  of  the  county  court  to  note 
such  redemption  or  deposit  the  date  thereof, 
and  by  whom  made,  on  his  record  of  tax 
sales,  and  sign  his  name  officially  thereto. 

"Sec.  7101.  When  any  joint  tenants,  ten- 
ants in  common,  or  coparceners,  shall  be  en- 
titled to  redeem  any  land,  or  lot  or  part 
thereof,  sold  for  taxes,  and  any  person  so 
entitled  shall  refuse  or  neglect  to  join  in  the 
application  for  the  certificate  of  redemption, 
or  from  any  cause  cannot  be  Joined  in  such 
application,  the  clerk  of  the  county  court 
may  entertain  the  application  of  any  one  of 
such  persons  or  as  many  as  shall  Join  there- 
in, and  may  make  a  certificate  for  the  re- 
demption of  such  portion  of  said  land  or  lot 
or  part  thereof,  as  the  person  making  such 
application  shall  be  entitled  to  redeem. 

"Sec.  7102.  Lands  sold  to  the  state  may 
be  redeemed  within  two  years  after  sale, 
subject  to  the  same  restrictions,  conditions 
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and  regnlationfl  as  hereinbefore  described 
in  relation  to  tlie  redemption  of  lands  sold 
for  taxes,  by  the  application  to  the  clerlE 
of  the  county  court,  and  payment  of  the 
same  amount  and  penalty  hereinbefore  men- 
tioned, and  the  taxes  which  would  have  ac- 
crued thereon  if  such  land  or  lot  bad  been 
continued  on  the  tax  books  and  the  taxes 
extended  to  the  county  treasurer,  and  the 
amount  due  the  state  shall  be  paid  by  the 
county  treasurer  to  the  county  collector,  who 
shall  give  duplicate  receipts  therefor,  stat- 
ing in  such  receipts  the  amount  l>elonging 
to  each  fund  separately,  one  of  which  shall 
be  immediately  forwarded  by  the  treasurer 
to  the  auditor,  and  the  other  to  the  clerk  of 
the  county  court,  who  shall  malce  quarterly 
reports  to  the  auditor  of  the  amounts  due 
the  state  on  account  of  redemption  of  any 
land  sold  to  the  state  as  herein  provided. 
It  shall  be  the  duty  of  the  cleric  of  the  county 
court  to  make  a  note  thereof  on  the  record 
boolc  of  such  sale  provided  for  in  this  act." 

Without  setting  out  the  evidence  in  detail, 
it  sufDces  to  say  that  it  shows  that  the  re- 
quirements of  the  statute  have  been  complied 
with,  except  that  no  receipt  of  the  treasurer, 
to  be  filed  with  the  county  clerk  as  required 
by  sections  7099  and  7102,  showing  that  the 
amount  necessary  for  redemption  had  been 
paid  into  the  treasury,  was  filed  with  the 
clerk,  as  required  by  section  7099.  It  ap- 
|)e.irs  from  this  section  that  such  receipt, 
when  so  filed,  shall  operate  as  an  extinguish- 
ment of  all  rights,  either  in  law  or  equity, 
conferred  by  the  sale.  The  clerk,  not  having 
the  receipt,  did  not  note  such  redemption  or 
deposit,  the  date  thereof,  and  by  whom  made, 
on  his  record  of  tax  sales,  and  sign  bis  name 
officially  thereto,  as  required  by  sections  7100 
and  7102  of  the  Digest.  Redemption  is  a  priv- 
ilege conferred  by  statute.  It  does  not  exist 
Independent  of  it  Thompson  v.  Sberrill,  51 
Ark.  458,  11  S.  W.  689 ;  Craig  v.  Piannagin 
et  al.,  21  Ark.  322.  The  requirements  of  the 
statute  ought  to  be  substantially  complied 
with  by  those  entitled  and  seeking  to  avail 
themselves  of  the  privilege.  The  court  erred 
In  holding  that  there  was  a  redemption. 

Fourth.  The  court  did  not  err  in  transfer- 
ring this  case  to  the  equity  court  Appellee 
alleged  and  showed  title,  and  if  the  tax  sale 
was  void,  and  the  deed  of  the  commissioner 
of  state  lands  a  nullity,  as  he  claims,  he  had 
the  right  to  have  It  canceled  as  a  cloud  on 
his  title. 

Fifth.  The  contention  of  appellee  that  ther 
land  was  sold  for  more  taxes  than  the  law 
requires,  in  that  there  was  levied  upon  the 
land  a  tax  of  10  mills  for  compromise  In- 
debtedness, for  which  it  was  sold,  does  not 
appear  to  have  been  presented  specifically  to 
the  trial  court  Appellee  refused  to  amend 
the  general  allegation  of  his  cross^^mplaint 
under  which  it  could  have  been  presented, 
had  he  so  amended  It  But,  inasmuch  as  he 
did  not  give  the  trial  court  an  opportunity 
to  pass  upon  that  question,  no  error  Is  pre- 


sented In  the  mling  of  the  trial  court  con- 
cerning It,  for  no  ruling  was  made. 

For  the  errors  indicated,  the  judgmoit  Is 
reversed,  and  the  cause  is  remanded,  with 
leave  to  amend  pleadings,  take  further  proof, 
If  so  desired,  and  to  proceed  in  a  manner 
not  inconsistent  with  this  opinion. 


COOK  y.  WILLIAMS. 

(Supreme  Court  of  Arkansas.    July  23,  1906.) 
Appeal  from  Chicot  Chancery  Court ;  Mar- 
ens  L.  Hawkins,  Chancellor. 

Action  by  A.  F.  Cook  against  Isabelle  Wil- 
liams. From  an  adverse  decree,  plainttfT  ap- 
peals.   Reversed  and  remanded. 

Baldy  Vinson,  for  appellant  E.  A.  Bol- 
ton, for  appellee. 

WOOD,  J.  The  Issues  In  this  case  are  the 
same  as  in  the  case  of  £.  F.  Cook  v.  Ziff 
Colored  Masonic  Lodge,  No.  119  (opinion 
Just  handed  down)  96  S.  W.  61&  This  case 
Is  ruled  by  that 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  transfer  to  law  court  with 
leave  to  amend  pleadings  if  desired,  and  to 
proceed  in  accordance  with  this  opinion. 


LACKEY  et  al.  v.  FAYBTTEVILLB  WATER 
CO.  et  al. 

(Supreme  0>urt  of  Arkansas.     July  23.  1900.) 

1.  MuNioiPAi.    (JoBPOKATioNB  —  Contracts — 
PtTBLio  Water  Supply. 

Under  the  express-  proviBions  of  Kirby's 
Dig.  fg  5442-5448,  a  city  has  authority  to  con- 
tract with  any  person  for  the  construction  and 
operation  of  a  plant  for  supplying  water  to  the 
city. 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {  728.] 

2.  Same— Obdinanck  as  Contract. 

A  city  ordinance  under  which  a  corporation 
is  to  supply  water  to  a  city  constitutes  a  con- 
tract 

[Ed.  Note.— For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  SS  CT9,  687.] 

3.  Same— Validitt  of  Contract. 

Where  a  city  ordinance  contracting  for  a 
municipal  water  supply  shows  on  its  face  that 
it  is  unreasonable  and  oppressive,  and  indicates 
that  it  was  passed  in  the  mterest  of  the  grantee 
of  the  franchise,  it  will  be  set  aside. 

4.  Same — Fbadd. 

The  courts  will  inquire  -at  the  suit  of  a  tax- 
payer as  to  whether  there  has  lieen  any  actual 
or  intentional  fraud  in  the  passage  of  an  ordi- 
nance contracting  for  a  municipal  water  supply. 
[Ed.  Note. — For  cases  in  point  see  vol.  36. 
Cent.  Dig.  Municipal  Corporations,  {{  2151- 
2155.] 
6.  Same — Evidence. 

The  fact  that  the  president  of  a  corporation 
seeking  to  obtain  a  contract  for  furnishing  a 
municipal  water  supply,  held  various  interviews 
with  members  of  the  city  conncil ;  that  he  en- 
deavored to  procure  a  contract  as  advantageous 
to  his  company  as  possible;  that  he  employed 
counsel,  and  told  the  memt>era  of  the  coancil 
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that  he  did  not  think  they  needed  legal  advice, 
was  not  sufficient  to  show  fraud  invalidating  the 
contract  subsequently  made. 

6.  Same— Validity  of  Contbact— Constitu- 
HONAI,  Pbovisions. 

An  ordinance  whereby  a  city  contracted  for 
a  water  supply,  provided  that  the  city  should 
have  the  right  to  purchase  the  plant  at  the 
expiration  of  a  certain  period  at  a  reasonable 
price,  subject  to  any  bona  fide  indebtedness ; 
authority  was  given  the  corporation  to  incumber 
the  plant;  it  was  provided  that  the  money  due 
from  the  city  to  the  corporation  for  hydrant 
rentals  should  be  retained  by  the  city  treasurer 
as  net  earnings  of  the  water  company  and  held 
by  him  in  trust  for  the  payment  of  the  indebt- 
edness of  the  water  company  and  that  should 
the  city  fail  to  pay  its  water  rentals  de- 
ferred payments  should  bear  a  specified  interest. 
Held,  that  such  provisions  were  not  violative  of 
Const,  art  16,  §  1,  prohibiting  cities  from  is- 
sning  interest-bearing  Evidences  of  indebtedness. 

7.  Waters  and  Water  Coubses  —  Public 
Wateb  Supply— Rates— Reasonableness 
— ^Regulation. 

Kirby's  Dig.  g!  5446-6447,  authorizes  a 
city  conncil  on  complaint  of  five  or  more  citi- 
zens that  a  water  company  is  charging  an  ex- 
orbitant rate  to  investigate  the  matter  and  to 
fix  a  reasonable  price  if  an  exorbitant  charge 
is  found,  which  price  the  corporation  is  required 
to  adopt.  Bela,  that  an  ordinance  whereby  a 
city  contracted  for  a  water  supply,  and  fixing 
the  rate  of  hydrant  rentals  to  the  city  for  a 
specified  term  of  years,  and  the  minimum  charge 
to  consumers,  was  not  violative  of  the  statute  in 
that  it  attempted  to  bind  fntnre  councils  by 
fixing  the  rates  to  be  paid,  the  ordinance  having 
been  passed  after  the  taking  effect  of  the  stat- 
ute. 

8.  Same — Sufficiency  of  Municipal  Reve- 
nues. 

The  fact  that  the  amount  a  city  contracted 
to  pay  for  hydrant  rentals  in  connection  with 
other  expenses  which  it  had  incurred  would  ab- 
sorb all  the  revenues  at  the  time  the  contract 
was  made  did  not  render  it  objectionable  on  the 
ground  that  it  appropriated  all  the  revenue  of 
the  city  in  advance  of  its  levy  and  collection. 

9.  Same— Validity  of  Contract— Oppbes- 
siVE  Conditions— Term  of  Franchise. 

An  ordinance  whereby  a  city  contracted  for 
a  municipal  water  supply  was  not  unreasonable, 
unjust,  and  oppressive  on  account  of  the  term 
of  the  franchise,  where  the  ordinance  merely 
extended  the  previous  franchise  for  about  nine 
years.  I 

10.  Municipal  Corporations— Suit  by  Tax- 
payers-Restraining Enforcement  of  Ob- 
din  ance— Presumption  . 

In  a  suit  by  taxpayers  to  restrain  the  en- 
forcement of  an  ordinance  whereby  a  city  con- 
tracted for  a  municipal  water  supply  it  would 
be  presumed,  in  the  absence  of  any  evidence, 
that  the  council  made  a  proper  investigation  to 
determine  what  would  be  the  reasonable  value 
of  hydrant  rentals. 

11.  Waters  and  Water  Courses— -Munici- 
pal Water  Supply— Contract  for  Water 
Supply  Charges- Reasonableness. 

The  fact  that  a  contract  whereby  a  city 
provided  for  a  water  supply  netted  the  water 
company  a  profit  of  $25  for  furnishing  and 
placing  additional  hydrants,  did  not  show  the 
charge  so  exorbitant  as  to  avoid  the  contract. 

12.  Same. 

In  a  suit  by  taxpayers  to  restrain  the  en- 
forcement of  an  ordinance  whereby  a  city  con- 
tracted for  a  water  supply,  it  appearing  that 
the  city  was  of  a  population  of  about  6,000,  in 
the  absence  of  evidence  an  annual  hydrant  rental 
of  f35  per  hydrant  will  not  be  held  such  an  ex- 
cessive charge  as  to  invalidate  the  contract. 


13.  Same  —  Validity  of  Contract  — Pboitec- 
tion  to  Cm. 

Where  a  contract  between  a  city  and  a 
water  company  for  a  municipal  water  sup- 
ply provided  that  the  company  should  sup- 
ply the  streets,  alleys,  and  public  squares  with 
water  and  enlarge  the  capacity  of  the  plant  to 
such  an  extent  as  might  be  necessary  to  meet 
the  growing  demands  of  the  city,  that  the  wa- 
ter should  be  of  the  purest  quality  obtainable, 
and  various  provisions  were  made  as  to  the 
pressure  which  should  be  furnished,  there  was 
ample  protection  to  the  city,  both  as  to  the 
quantity  and  quality  of  water. 

14.  Samf,. 

Where  a  contract  between  a  water  company 
and  a  city  for  a  municipal  water  supply  provided 
that  if  at  any  time  the  supply  of  water  should 
cease,  or  there  should  be  any  default  or  neglect 
on  the  part  of  the  company,  the  city  might  take 
charge  of  the  works  temporarily  and  operate 
the  same,  the  expense  incurred  t»  be  a  lien  on 
the  earnings  of  tne  works  until  paid,  a  conten- 
tion that  the  city  was  at  the  mercy  of  the  water 
company  as  to  the  amount  of  water  to  be  sup- 
plied was  untenable. 

15.  Municipal  Corporations  —  X^^ter  Sup- 
ply —  Contbajct  WITH  Water  Compahi  — 
Validity. 

A  suit  by  taxpayers  to  restrain  the  enforce- 
ment of  an  ordinance  whereby  a  city  contracted 
for  a  municipal  water  supply  could  not  be  main- 
tained on  the  ground  that  the  ordinance  re- 
quired the  water  company  to  construct  a  dam 
and  that  no  right  of  way  having  been  obtained 
the  provisions  would  result  in  flooding  farms 
for  which  the  city  would  be  liable,  as  the  city 
would  not  be  under  any  liability  for  Injuries 
to  third  parties  caused  by  the  performance  of 
the  coptract. 

16.  Same  — Obdinances— Passage— Pboceed- 
in  g  8— sufficien  c  y . 

Under  Kirby's  Dig.  §  5473,  providing  that 
all  ordinances  as  soon  as  may  be  after  their  pas- 
sage shall  be  recorded  in  a  book  kept  and  au- 
thenticated by  the  signatures  of  the  presiding 
officer  of  the  council  and  the  clerk,  an  authenti- 
cation by  the  actiug  mayor  and  acting  recorder 
was  sufficient. 

17.  Same— Validity  of  Contbacts— Contbact 
Invalid  in  Part. 

In  a  suit  by  taxpayers  to  restrain  the  en- 
forcement of  an  ordinance  whereby  a  city  con- 
tracted with  a  water  company  for  a  municipal 
water  supply,  invalid  provisions  of  the  ordi- 
nance easily  separable  from  the  main  provi- 
sions, and  conserving  only  the  interests  of  the 
water  company  were  no  ground  for  holding  other 
portions  of  the  ordinance  unenforceable. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  .^6, 
Cent,  Dig.  Municipal  Corporations,  §§  248-2.51.] 

18.  Costs  —  Person  Entitled  —  Prevailing 
Party. 

Where,  in  a  suit  b^  taxpayers  to  enjoin 
the  enforcement  of  an  oroinance,  whereby  a  city 
contracted  for  a  water  supply,  certain  provi- 
sions of  the  ordinance  were  held  invalid,  but 
the  cancellation  of  the  contract  was  denied, 
there  was  no  abuse  of  discretion  in  awarding 
all  costs  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costs,  §g  108-114.] 

Appeal  from  Washington  Chancery  Court; 
Jas.  A.  Rice,  Special  Chancellor. 

Suit  by  J.  S.  Lackey  and  others  against 
the  FayettevUle  Water  Company  and  anoth- 
er. From  a  decree  In  favor  of  defendants, 
complainants  appeal.    Affirmed. 

J.  S.  Lackey  and  18  other  taxpayers  of 
the  city  of  FayettevlUe  brought  this  suit 
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In  their  own  behalf  and  on  behalf  of  all  other 
taxpayers  in  the  city  to  enjoin  the  appellee 
and  the  city  from  enforcing  Ordinance  No. 
135  of  the  city  of  Fayettevllle,  alleging 
among  other  things: 

"That  the  passage  of  said  ordinance  was 
procured  by  undue  Influence  of  the  said 
water  company  in  that  J.  H.  Mcllroy,  the 
president  thereof,  unduly  Influenced  J.  H. 
Atha,  a  member  of  the  counsel  to  vote 
therefor  by  making  him  beliere  that  the  legal 
effect  of  the  instrument  prepared  would  be 
to  only  require  the  city  to  pay  at  the  stated 
periods  at  which  it  could  purchase,  the 
actual  value  of  its  physical  property,  if  It 
desired  to  purchase  and  induced  him  to  be- 
lieve that  the  pressure  was  greater  than  re- 
quired under  the  old  ordinance,  when  in 
fact  the  city  could  not  purchase  ac  such 
prices,  and  when  said  pressure  was  in  effect, . 
less  than  required  under  the  old  ordinance. 
That  he  Induced  W.  W.  Chapman  to  vote 
therefor  by  making  him  be|[ieve  that  under 
the  new  ordinance  the  pressure  would  be 
guarantied  at  the  university  greater  under 
the  new  ordinance  than  was  required  by  the 
old  ordinance.  That  he  induced  C.  W.  Phil- 
lips, a  member  of  the  council,  to  vote  for 
said  ordinance  by  inducing  him  to  believe 
that  the  opposition  to  it  on  the  part  of  many 
citizens  was  on  account  of  revenge,  and  that 
he  induced  each  and  every  member  of  the 
council  who  voted  for  it  to  believe  that  un- 
der this  ordinance  which  they  passed  the 
water  company  guarantied  to  the  city  a 
greater  pressure  and  the  power  to  raise 
water  to  a  greater  elevation  at  the  university 
than  was  required  of  the  company  under 
the  old  ordinance.  That  it  is  not  true  that 
under  the  new  ordinance  a  greater  pressure 
was  guarantied  at  the  university  than  un- 
der the  old.  By  the  terms  of  this  new  or- 
dinance, a  stream  was  required  to  be  raised 
65  feet  at  some  point  south  of  the  uni- 
versity on  Dickson  street  to  be  selected  by 
the  council,  while  In  fact  the  highest  point 
on  Dickson  street  south  of  the  university 
was  5C  feet  lower  than  the  lowest  point  of 
the  basement  of  the  university  building 
which  fact  was  unknown  to  the  members 
of  the  council  and  the  required  pressure 
would  only  require  the  water  to  be  raised 
9  feet  above  the  lowest  point  of  the  founda- 
tion of  the  building.  That  the  said  J.  H. 
Mcllroy,  president  of  the  water  company 
devoted  the  most  of  his  time  from  the  time 
the  ordinance  was  Introduced  before  the 
council  in  August  until  the  flnal  passage 
of  Ordinance  137  on  the  9th  day  of  No- 
vember in  preparing  the  ordinance  so  as  to 
protect  the  Interests  of  the  water  company, 
and  in  persuading  the  individual  members 
of  the  council  to  vote  for  It  That  each  and 
every  one  of  the  members  of  the  council  who 
voted  for  said  ordinance  was  Induced  to  be- 
lieve that  the  legal  effect  of  the  said  Ordi- 
nance No.  135  was  that  the  city  could  pur- 
chase at  the  expiration  of  the  periods  named, 


the  water  plant  by  paying  simply  for  the 
physical  property  a  fair  and  reasonable 
value  and  had  It  not  been  that  they  so  be- 
lieved none  of  the  said  members  would  have 
voted  for  the  same.  That  none  of  said  coun- 
cUmen  were  lawyers  or  versed  in  matters 
of  this  character,  that  the  president  of  the 
water  company  with  the  aid  of  his  counsel 
wrote  out  the  report  of  the  chairman  of  the 
committee  having  in  charge  the  considera- 
tion of  said  ordinance  and  wrote  out  all  of 
the  amendments  that  he  and  his  counsel  pre- 
pared, and  shaped  the  language  of  each  and 
every  one  of  said  amendments.  That  the 
said  chairman,  W.  W.  Chapman,  received  the 
same  from  the  hands  of  the  president  of  the 
water  company  on  Friday  the  23d  day  of 
October,  1903.  That  he  received  at  the  same 
time,  said  Ordinance  135  which  had  been 
prepared  by  the  water  company  and  his 
counsel.  That  on  Monday  night,  October 
26th,  said  W.  W.  Chapman  and  C.  W.  Phil- 
lips signed  the  report  so  prepared  by  the 
president  of  the  water  company  and  his  coun- 
sel, the  other  members  of  the  committee  re- 
fusing to  sign  the  same.  That  through  the 
Influence  of  the  president  of  the  water  com- 
pany and  his  representations  aforesaid  and 
divers  other  representations,  a  majority  of 
the  council  believing  the  same,  were  Induced 
to  vote  for  said  ordinance  and  to  pass  the 
same  by  putting  it  upon  its  third  reading  the 
same  night  it  was  introduced,  that  the  same 
had  never  been  submitted  to  Hon.  R.  J.  Wil- 
son, attorney  for  the  city,  and  he  bad  no  oppor- 
tunity to  examine  into  the  report  or  the  ordi- 
nance so  amended,  and  that  no  citizen  out- 
side of  the  council  had  any  knowledge  or  in- 
formation that  there  would  be  no  attempt  to 
pass  this  ordinance  at  this  time,  and  no  one 
had  an  opportunity  to  point  out  and  call 
attention  to  the  council  to  the  objectionable 
features  of  the  ordinance  so  passed. 

That  the  ordinance  passed  is  void  for  the 
following  reasons: 

"First.  Because  It  was  procured  by  the 
undue  Influence  aforesaid,  and  was  passed 
without  the  members  of  the  council  voting 
therefor  understanding  the  legal  effect  there- 
of, and  the  same  Is  a  fraud  on  the  rights  of 
plaintiff  and  other  taxpayers. 

"Second.  Said  ordinance  Is  void  for  the 
reason  that  it  seeks  to  fasten  upon  the  city  a 
bonded  Indebtedness  as  the  only  means  by 
which  it  can  be  relieved  of  this  ordinance 
when  the  city  has  no  legal  right  to  issue  or 
create  a  bonded  indebtedness. 

"Third.  Said  ordinance  is  void  because  It 
seeks  to  make  the  city  liable  for  Interest- 
bearing  Indebtedness. 

"Fourth.  Said  ordinance  is  void  because 
it  is  unreasonable  in  this:  (a)  It  Is  an  at- 
tempt to  grant  to  the  water  company  an  ex- 
clusive franchise  for  an  unreasonable  length 
of  time,  to  wit,  20  years,  (b)  It  seeks  to 
bind  the  city  for  the  payment  of  hydrant 
rental  at  a  fixed  price  for  an  unreasonable 
length  of  time,     (c)  It  gives  no  assurance  to 
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the  city  to  fomlsb  a  necessary  or  snfDcient 
amonnt  of  water  for  domestic  and  maBU- 
facturlng  purposes  and  fire  protection,  (d) 
It  gives  no  assurance  of  any  definite  pressure 
In  case  of  fire.  ( e )  Tbe  city  council  Iiad  prior 
to  the  passage  of  this  act  granted  to  an  elec- 
tric light  compnny  a  25-year  franchise,  by 
which  it  had  agreed  to  pay  certain  sums  annu- 
ally and  after  having  paid  said  sums  there  is 
not  Bn£Bcient  revenue  from  the  taxation  of 
all  said  city  property  to  the  constitutional 
limit  of  5  mills  to  pay  tbe  amonnt  that  Is 
contracted  for  under  this  ordinance  for  hy- 
drant rental,  aiwl  if  all  of  tbe  revenue  of  the 
city  should  be  used  for  that  purpose  there 
would  be  an  annual  deficit  during  the  con- 
tinuance of  this  franchise,  (f)  It  malies  an 
arrangement  for  the  payment  of  5  cents  per 
thousand  gallons  for  water  for  sewers  when 
tbe  city  is  absolutely  deprived  of  means  to 
pay  for  same,  (g)  It  provides  no  penalty 
wliatever  for  a  failure  on  the  part  of  the 
water  company  to  comply  with  any  of  Its  un- 
dertakings, (h)  By  section  19  of  said  ordi- 
nance it  is  attempted  to  provide  a  special 
rate  of  10  cents  per  thousand  gallons  to 
manufacturing  industries  that  use  an  aver- 
age of  10,000  gallons  per  day  and  that  use  hy- 
drant exclusively,  which  in  effect  is  oppres- 
sive, aimed  at  subdivision  of  a  class  and  by 
its  terms  is  ^elusive  of  2  or  S  industries 
witliih  the  cl^  limits.  (1)  It  is  unreason- 
able in  that  it  approximates  a  minimum  rate 
to  water  consumers.  (J)  It  is  unreasonable 
in  that  the  rates  so  fixed  are  exorbitant, 
(k)  It  is  unreasonable  in  that  It  makes  it 
Impossible  for  the  city  under  its  terms  to  re- 
quire the  water  company  to  make  any  future 
extensions. 

"Fifth.  Said  ordinance  is  void  because  it 
Is  contrary  to  the  Constitution,  the  laws,  and 
policy  of  the  state,  (a)  It  attempts  to  bind 
the  city  to  pay  a  bonded  indebtedness  when 
under  the  Constitution  and  laws  of  the  state 
it  has  no  power  to  issue  bonds,  (b)  It  at- 
tempts to  bind  the  city  to  pay  interest  on 
Indebtedness  when  the  Constitution  and  laws 
of  the  state  forbid  the  same,  (c)  It  at- 
tempts to  fix  the  hydrant  rental  for  a  long 
and  unreasonable  length  of  time  which  hy- 
drant rentals  amount  to  more  than  the 
amount  derived  from  the  legal  assessment 
of  all  the  property  within  the  city  limits, 
(d)  It  attempts  to  delegate  the  legislative 
functions  of  the  council  to  a  board  of  arbi- 
tration for  the  purpose  of  determining  the 
terms  and  conditions  upon  which  the  charter 
may  be  continued,  (e)  It  imposes  condi- 
tions for  future  extensions  which  are  un- 
reasonable and  cannot  be  complied  with  in 
order  to  obtain  the  same,  (f )  It  Imposes  the 
condition  of  allowing  the  water  company  to 
mortgage  its  property  for  an  additional  sum 
of  $1,250  for  each  hydrant  that  might  be 
added  under  order  of  the  council,  the  effect 
of  which  would  be  to  prevent  the  council 
ordering  fire  hydrants  where  they  are  neces- 
sary and  Is  contrary  to  public  policy,  (g) 
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It  creates  a  monopoly  contrary  to  public 
policy,  (h)  And  in  divers  other  respects  it 
la  contrary  to  tbe  Constitution  and  statute 
laws  of  the  state. 

"Sixth.  Said  ordinance  is  void  for  uncer- 
tainty in  the  following  and  other  respects: 
(a)  Tbe  various  terms  employed  in  sections  7, 
17,  and  21  leave  it  indefinite  and  uncertain 
as  to  what  pressure  is  required  from  the  wa- 
ter company,  (b)  It  is  impossible  to  deter- 
mine from  the  language  of  section  7  whether 
the  'altitude  •  •  •  shall  have  the  ca- 
pacity' for  supplying  a  population  of  15,000, 
whether  the  reservoir,  tbe  main8>  the  plant  or 
what  it  Is  that  shall  have  a  capacity,  (c) 
It  is  impossible  to  determine  from  section  14 
how  much  water  is  to  be  consumed  by  each 
consumer,  and  bow  it  is  to  be  ascertained, 
what  the  surplus  is,  for  which  the  consumer 
shall  be  charged  regular  meter  rate  hereto- 
fore established,  (d)  That  section  17  is  un- 
certain in  that  it  falls  to  show  what  is  neces- 
sary to  call  for  the  opening  or  closing  of  the 
valves;  that  it  is  not  made  the  duty  of  any 
one,  either  of  the  water  company  «r  the  fire 
department  to  open  or  close  these  valves  and 
in  that  It  is  impossible  to  determine  bow  this 
pressure  can  with  certainty  be  obtained  in 
case  of  fire,  (e)  Section  22  is  uncertain  and 
indefinite  in  that  attempting  to  define  the 
bona  fide  Indebtedness  referred  to  in  the  or- 
dinance says :  That  It  shall,  if  necessary,  l>e 
fixed  on  the  basis  of  $1,250  for  each  and 
every  hydrant  contracted  for  by  the  city  as 
provided  for  in  this  ordinance,'  etc.,  without 
defining  what  the  necessity  shall  be,  when  it 
shall  be  determined,  in  what  manner,  and  by 
whom  the  necessity  shall  be  determined  and 
also  It  is  uncertain  in  that  It  takes  for  a 
standard  that  which  is  uncertain  and  Indefi- 
nite, and  offers  no  means  whatever  of  de- 
termining the  value  of  the  property." 

There  Is  an  allegation  that  the  ordinance 
as  engrossed  was  never  passed  by  tbe  city 
council.  Tbe  complaint  alleged  "that  for  tbe 
reasons  above  and  divers  other  reasons,  said 
ordinance  is  oppressive,  unreasonable,  unjust, 
and  arbitrary,  and  is  a  fraud  upon  tbe  rights 
of  the  taxpayers."  Tbe  prayer  was  for  an  in- 
junction restraining  the  enforcement  of  the 
ordinance. 

A  supplemental  complaint  was  filed  al- 
leging: 

"That  since  the  filing  of  the  original  com- 
plaint, to  wit:  On  the  4th  of  Novemt)er, 
1903,  tbe  said  council  met  together  and  con- 
federating to  make  their  constituents,  the 
taxpayers  of  Fayetteville,  pay  more  than  dou- 
ble the  value  of  the  water  plant,  and  more 
than  double  tbe  value  of  the  water  service, 
and  in  the  interest  of  said  water  company, 
claimed  to  have  passed  the  following  ordi- 
nance and  caused  the  same  to  be  published, 
to  wit:  [Here  Ordinance  137  is  inserted. 
Ordinance  137  is  tbe  same  as  Ordinance  135, 
excepting  section  12,  which  was  amended  as 
follows:  'Sec.  12.  Said  city,  or  improve- 
ment district  embracing  the  entire  city,  shall 
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bare  the  right  to  purchase  said  waterworks 
at  the  expiration  of  ten  years,  fourteen  years, 
and  eighteen  years,  from  the  date  of  passage 
of  this  ordinance,  including  all  extensions  and 
appurtenances  thereof  by  paying  therefor  the 
fair  and  equitable  value  thereof,  which  shall 
be  fixed  at  the  actual  value  of  said  water- 
works, its  lands,  buildings,  machinery  and 
equipments,  subject  to  any  bona  fide  indebt- 
edness that  may  exist  thereon,'  etc.]  That 
the  majority  of  the  council  in  passing  this 
ordinance  were  actuated  by  a  desire  to  fur- 
ther the  Interest  of  the  water  company,  and 
were  wholly  disregarding  the  Interest  of  their 
constituents,  and  that  a  majority  of  said  coun- 
cil well  knew  that  they  were  compelling  the 
city  to  pay  more  than  double  what  the  prop- 
erty was  worth ;  more  than  double  what  the 
service  of  the  water  was  worth.  That  no  con- 
cessions of  value  were  obtained  for  the  city, 
and  that  it  was  oppressing  the  people,  with- 
out any  consideration  therefor.  That  said 
council  got  together  without  any  notice  or  in- 
formation to  the  citizens  at  large,  and  in  the 
absence  of  the  attorney  employed  to  repre- 
sent the  city's  interest,  and  without  letting 
him  know  anything  about  such  meeting,  and 
passed  said  ordinance  without  submitting  the 
same  to  the  city  attorney  or  without  advising 
him  regarding  same.  That  In  passing  the  or- 
dinance It  was  done  at  the  Instance  and  re- 
quest of  water  company,  and  not  at  the  In- 
stance and  request  of  any  of  the  citizens. 
That  the  same  was  procured  by  undue  in- 
fluence of  said  water  company  upon  the  in- 
dividual members  of  the  counciL  That  they 
did  not  confer  with  or  consult  any  of  the 
petitioners,  but  consulted  and  conferred  with 
those  interested  with  the  water  company. 
That  two  of  the  city  council,  C.  W.  Phillips 
and  W.  W.  Chapman,  have  openly  stated  to 
the  citizens  of  Fayettevllle  that  the  franchise 
they  bad  granted  to  the  water  company  was 
worth  $50,000  or  more.  That  the  ordinance 
and  franchise  granted  thereunder,  are  a  fraud 
upon  the  rights  of  the  citizens,  and  are  un- 
reasonable and  unjust  •  •  •  That  all 
the  allegations  made  as  to  Ordinance  135  are 
true  as  to  Ordinance  137.  It  adopts  these 
and  prays  as  in  orls;lnal  complaint" 

The  answer  of  the  water  company  after 
various  admissions  and  statements  by  way  of 
explanation  which  we  deem  immaterial, 
denied  all  the  material  allegations  of  the  or- 
iginal complaint  It  "denied  that  the  ordi- 
nance was  procured  by  undue  influence  as  al- 
leged by  plaintiff;  denied  that  the  ordinance 
was  prepared  or  passed  in  the  interest  of  the 
company  and  not  in  the  interest  of  the  citi- 
zens of  the  city  as  In  the  complaint  alleged. 
Denied  that  at  the  time  of  the  passage  of  the 
ordinance  the  value  of  the  property  of  the 
water  company  did  not  exceed  $25,000  and 
denied  that  the  city  was  required  to  spend 
annually  for  water  privileges  a  sum  largely 
In  excess  of  its  total  revenue  as  alleged  in  the 
complaint;  denied  that  the  franchise  in  it- 
self was  worth  flOO.OOO  or  any  other  con- 


siderable sum,  and  denied  that  the  ordinance 
constituted  a  fraud  upon  the  rights  of  the 
citizens,  or  taxpayers,  or  that  it  was  mi- 
reasonable  or  unjust  And,  answering  spedfl- 
cally  the  supplemental  complaint  the  water 
company  denied  that  on  the  4th  of  November, 
1903,  that  the  city  council  confederated  to- 
gether to  make  their  constituents,  the  tax- 
payers, pay  more  than  double  the  value  of  the 
water  plant  and  pay  more  than  double  the 
value  of  the  water  service,  and  that  in  pursu- 
ance of  such  purpose  passed  "Ordinance  No. 
137  referred  to  in  the  supplemental  complaint 
The  water  company  admitted  that  the  pro- 
visions of  Ordinance  No.  137  set  forth  in  Hxe 
supplemental  complaint  are  substantially  the 
same  as  those  set  forth  in  Ordinance  No. 
135,  approved  October  26,  1903,  and  appended 
as  exhibit  to  the  original  complaint;  but  it 
denied  that  the  majority  of  the  council  or  any 
member  thereof  In  passing  the  ordinance  was 
actuated  by  a  desire  to  further  the  Interest 
of  the  water  company  and  disregarded  the  In- 
terest of  their  constituents,  and  denied  that 
the  council  met  without  notice  or  Information 
to  the  citizens  and  passed  the  ordinance,  but, 
on  the  contrary,  alleged  that  the  ordinance 
was  Introduced  and  passed  at  a  regular  meet- 
ing of  the  council  with  the  usual  notice  usual- 
ly given  of  other  business  coming  before  the 
body.  It  denied  that  the  ordinance  was  pro- 
cured by  undue  influence  of  the  water  com- 
pany, or  its  agents,  upon  the  Individual  mem- 
bers of  the  council,  but  alleged  that  after  the 
passage  of  Ordinance  No.  135  that  the  plain- 
tiffs had  instituted  their  suit  against  the  wa- 
ter company  and  members  of  the  council,  al- 
leging among  other  things  in  their  complaint 
that  ordinance  No.  135  was  Irregularly  passed 
by  the  council,  and  alleged  that  the  water 
company  was  advised  that  the  plaintiffs  were 
relying  upon  some  technicality  or  irregular- 
ity in  the  passage  of  the  ordinance  and  that 
In  order  to  remove  any  technical  question  as 
to  the  regularity  of  the  proceedings  and  pas- 
s.ige  of  Ordinance  No.  135,  that  the  council, 
at  the  request  of  the  defendant,  passed  Or- 
dinance No.  137,  which  is  substantially  the 
same  in  its  provisions  as  Ordinance  No.  135. 
The  defendants  J.  T.  Eason,  mayor,  and 
J.  P.  Hlght  W.  W.  Chapman,  J.  H.  Atba, 
C.  W.  Phillips  and  Chas.  O.  Hansard,  mem- 
bers of  the  city  council,  answered  and  adopt- 
ed the  answer  of  the  water  company  in  so 
far  as  the  allegations  and  denials  therein 
contained  are  applicable,  and  denied  that 
the.v,  or  either  of  them,  were  prompted  or 
Induced  in  any  manner  as  members  of  the 
council,  or  otherwise,  by  undue  or  improper 
influence  of  the  water  company,  its  officers", 
or  agents,  to  vote  for  Ordinance  No.  135 
or  Ordinance  No.  137.  They  alleged  that 
they  acted  with  due  deliberation  In  the  pas- 
sage of  said  ordinances  and  at  the  time  of 
the  passage  of  the  same,  they  believed,  and 
still  believe,  that  the  provisions  of  the  or- 
dinances were  as  favorable  to  the  <Aty  as 
could  be  obtained;   that  the  conditions  and 
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wants  of  tbe  city  demanded  a  more  extensive 
service  and  better  flre  protection  than  could 
be  procured  under  tbe  original  contract  be- 
tween tbe  dty  and  W.  B.  Rees  and  Cbas.  A. 
Bees;  that  tbelr  conduct  in  and  about  the 
passage  of  tbe  ordinance  was  prompted  sole- 
ly by  their  best  Judgment  of  the  necessities 
of  said  city  and  Its  iuhabitants  and  not  by 
any  improper  influences  brought  to  bear  up- 
on them. 

Tbe  facta  are  substantially  as  follows: 
On  the  8th  day  of  October,  1804,  the  city  of 
Fayettevllle  contracted  with  Wm.  B.  and 
Cbas.  A.  Bees  for  the  construction  of  a 
waterworks  system  and  for  that  purpose 
granted  to  them  the  exclusive  right  to  op- 
erate waterworks  in  the  city  of  Fayettevllle 
for  20  years.  The  works  were  constructed 
and  put  in  operation  under  the  ordinance,  ac- 
cepted by  the  city  and  operated  by  the  Reeses 
and  their  successors,  the  Fayettevllle  Water 
Company,  until  July,  1903.  The  contract 
with  the  Reeses  as  evidenced  by  tbe  ordi- 
nance Is  made  an  exhibit  to  tbe  complaint. 
It  Is  not  necessary  to  set  out  Its  provisions. 
It  was  a  contract  whereby  the  Reeses  upon 
certain  terms  and  conditions  specified  there- 
in, undertook  to  supply  with  water  the  city 
of  Fayettevllle.  In  July,  1903,  the  stock  of 
tbe  Fayettevllle  Water  Company  passed  Into 
the  hands  of  J.  H.  Mcllroy  and  others  who 
owned  the  stock  at  the  time  the  ordinances 
In  controversy  were  passed.  At  tbe  time 
Mcllroy  and  his  associates  acquired  the 
waterworks,  the  franchise  under  the  Rees 
contract  had  something  more  than  11  years 
to  run.  When  the  waterworks  was  first  con- 
structed Fayettevllle  was  a  town  of  some 
3,500  Inhabitants.  It  bad  grown  to  be  a 
city  of  some  5.000  or  6,000  Inhabitants. 
There  was  evidence  tending  to  show  that  dur- 
ing the  time  the  system  was  operated  by 
Its  former  owners,  much  dissatisfaction  had 
arisen  among  the  patrons  of  the  water  com- 
pany and  with  the  service  afTorded  the  city, 
and  Its  inhabitants,  on  account  of  the  failure 
to  supply  a  sufficient  amount  of  water  at 
times,  and  also  tbe  failure  to  furnish  the 
desired  and  required  quality  of  water.  The 
mains  and  pipes  had  become  impaired  to-  a 
great  extent,  as  well  as  the  machinery  and 
pumping  facilities  at  the  pumping  station,. 
and  the  reservoir  located  upon  East  Moun- 
tain In  tbe  city  of  Fayettevllle,  had  become 
defective  and  Incapacitated  for  storing  the 
amount  of  water  required  for  the  purposes 
of  the  city  and  Its  Inhabitants,  and  contract- 
ed for  by  Rees  Bros,  under  tbelr  original 
contract  with  tbe  city.  In  March,  1903,  tbe 
Fayettevllle  Water  Company,  doubtless  rec- 
ognizing the  necessity  therefor,  and  realiz- 
ing too  that  it  might  be  required  to  make 
extensions  under  the  provisions  of  the  Rees 
contract,  made  a  proposition  to  the  CII7 
council  to  replace  its  four-inch  line  on  Dick- 
son street  with  a  six-inch  line,  to  make  cer- 
tain extensions  and  to  build  an  additional 
reservoir   to  contain  760,000  gallons.    The 


only  condition  Imposed  was  that  the  city 
should  locate  a  hydrant  every  450  feet  on  the 
new  line.  They  did  not  ask  for  an  ex- 
tension of  their  franchise  when  they  pro- 
posed to  make  these  extensions  and  improve- 
ments In  their  plant.  As  shovm  by  the 
city  records,  this  proposition  was  unanimous- 
ly adopted.  But  notwithstanding  this  propo- 
sition had  been  made  and  accepted,  nothing 
was  done  under  It  and  the  conditions  describ- 
ed remained  and  existed  as  they  were  when 
Mcllroy  and  his  associates  became  the  owners 
of  the  system.  The  testimony  shows  that  In 
order  to  bring  about  the  Improvements  de- 
manded and  meet  the  requirements  of  the 
situation,  an  expenditure  of  a  very  large 
amount  of  money,  estimated  by  Mcllroy  to 
be  $25,000,  was  necessary.  Rees  estimated 
the  amount  of  the  cost  of  the  extensions  pro- 
I)osed  by  him  at  $14,000  and  they  were  not 
as  great  as  those  proposed  by  Mcllroy.  The 
plant  had  cost  Mcllroy  and  his  associates 
$55,000  and  he  was  not  willing  to  make  the 
required  improvements  without  an  extension 
of  tbe  franchise  and  said  he  could  not  finance 
It  without  such  extension.  There  was  no 
disposition  on  the  part  of  the  council  to  com- 
pel him  to  make  the  extensions  under  the 
Rees  ordinance.  They  were  unanimously  In 
favor  of  extending  the  franchise  provided 
a  satisfactory  contract  with  the  water  com- 
pany could  be  obtained.  Mcllroy  was  anx- 
ious for  the  extension  and  the  council  was 
willing  to  grant  it  on  satisfactory  terma 
So,  negotiations  were  begun  between  them  to 
see  if  the  terms  could  be  made  satisfactory, 
which  resulted,  after  about  two  or  three 
months  in  the  ordinance  here  assailed.  Any 
other  facts  deemed  necessary  stated  In  the 
opinion. 

The  court  declared  the  ordinances  valid, 
except  as  to  certain  parts  of  sections,  and 
found  and  decreed  as  follows:  The  court 
found  that  part  of  section  10  which  reads 
as  follows :  "Said  city  hereby  agrees  to  pay 
a  rental  of  $35.00  per  annum  for  every 
such  hydrant  so  rented  and  supplied  addi- 
tional to  the  65  hydrants,  hereinbefore  provid- 
ed for" — Is  unreasonable  and  for  that  reason 
void,  and  for  the  reason  that  It  binds  future 
councils.  And  that  part  of  section  12  of  said 
ordinance  which  reads  as  follows:  "And 
in  case  the  parties  in  Interest  should  be  un- 
able to  agree  as  to  such  value  of  such  water 
company  works,  the  same  may  be  determin- 
ed by  experts  one  to  be  selected  by  each  of 
the  parties  in  interest,  and  if  they  fall  to 
agree  on  such  value  they  shall  select  a  third 
person,  also  an  expert,  and  the  decision  of 
any  two  of  said  experts  shall  be  binding 
on  all  parties" — Is  void  as  it  attempts  to 
delegate  the  power  of  the  council  to  a  board 
of  arbitration  and  binds  the  council  to  the 
award.  Also  that  part  of  section  12  which 
reads  as  follows:  "And  in  case  the  said 
water  company,  its  successors  and  assigns, 
and  the  city  council  cannot  agree  on  the 
terms  of  such  extension,  then  it  shall  be  de- 
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tennlned  by  tbree  j>er8on8,  selected  one  by 
the  water  company,  Its  successors  and  as- 
signs, and  one  by  the  city  council,  and  tbe 
two  so  chosen  shall  select  a  third" — is  void 
for  the  reason  that  It  Is  an  attempt  to  dele- 
gate the  powers  of  the  council  to  arbitration. 
That  part  of  section  14  of  Ordinance  137, 
which  reads  as  follows:  "Water  rent  shall 
be  due  and  payable  monthly  In  advance 
from  the  owner  of  the  property" — is  un- 
reasonable and  Told.  That  part  of  section 
18  which  reads  as  follows:  "On  the  same 
terms  as  provided  by  section  10  of  this  or- 
dinance and  where  there  shall  be  on  an  av- 
erage of  at  least  one  water  consumer  for  each 
100  feet  of  such  extension  who  will  contract 
and  pay  as  much  as  $15  per  annum  as 
rental" — is  void,  because  tbe  same  Is  unrea- 
sonable, and  attempts  to  bind  future  counclL 
That  part  of  section  19  which  reads  as  fol- 
lows: "That  use  an  average  of  10,000  gal- 
lons per  day  and  that  use  hydrant  water  ex- 
clusively"— is  unreasonable  and  void.  The 
court  finds  that  there  is  no  specific  limita- 
tion in  said  ordinance,  limiting  the  amount 
of  Incumbrances  that  might  be  placed  on 
the  defendant's  waterworks  plant,  and  the 
court  finds  all  other  Issues  In  favor  of  the 
defendant.  The  court  decreed  the  parts  of 
sections  above  referred  to  to  l)e  void  and  held 
the  remainder  of  the  ordinances  valid,  and 
the  water  company  are  perpetually  enjoined 
from  enforcing  the  void  sections.  The  court 
perpetually  enjoined  the  water  company  from 
bonding  or  mortgaging  the  plant  for  a  sum 
exceeding  $1,200  per  hydrant  installed  by 
said  company  at  the  request  of  the  council, 
and  adjudged  all  cost  to  defendants. 

It,  W.  Oregg  and  B.  R.  Davidson,  for  ap- 
pellants. E.  S.  McDanlel  and  Walker  & 
Walker,  for  appellees. 

WOOD,  J.  (after  stating  the  facts).  The 
passage  of  the  ordinances  in  question  was 
within  the  express  powers  of  the  city  council. 
Sections  6442,  6448,  Kirby's  Dig.  The  ordi- 
nances when  passed  and  accepted  by  tbe 
water  company  became  contracts,  and  bind- 
ing on  the  parties  thereto.  Smith,  Modem 
L.  Municipal  Cor.  1396,  {  632.  While  the 
members  of  the  council  are  trustees  for  the 
people  of  the  municipality  they  represent  and 
as  public  agents  are  held  to  a  stricter  ac- 
count than  a  mere  private  agent,  yet  when 
they  act  within  tbe  scope  of  their  authority, 
and  make  contracts  which  they  are  expressly 
authorized  to  make,  these  contracts  must  be 
governed  by  the  same  rules  as  other  con- 
tracts. They  cannot  be  set  aside  upon  other 
and  different  principles  than  those  that  con- 
trol other  contracts.  1  Smith,  Mod.  Law, 
Munlc.  Cor.;  Huldekoper's  Lessee  t.  Doug- 
lass, 8  Cranch,  1-70,  2  L.  Ed.  347;  1  Rose 
Notes,  and  authorities  cited;  Illinois  Trust 
te  Savings  Bank  v.  City  of  Arkansas  City, 
76  Fed.  271,  22  a  C.  A.  171,  84  L.  R.  A. 
688,    and    many    authorities    there    cited; 


Little  Falls  Electric  ft  Water  Company  t. 
City  of  LltUe  Falls  (O.  C.)  102  Fed.  66S; 
Jewitt  ▼.  Town  of  Alton,  7  N.  H.  257 ;  West- 
em  Sav.  Society  v.  Philadelphia,  31  Pa.  175, 
72  Am.  Dec  730;  Prather  v.  New  Orleans, 
24  La.  Ann.  41 ;  Davenport  Gas.  Co.  ▼.  Daven- 
port, 13  Iowa,  233.  In  the  passing  of  an  ordi- 
nance contracting  for  the  supply  of  water  to 
the  city,  the  council  must  have  in  mind  the 
interest  of  the  public  it  represents,  and  if 
the  ordinance  upon  its  face  Is  so  unreasonable 
and  oppressive  as  to  Indicate  that  it  was 
passed  solely  In  the  Interest  of  the  grantee 
of  the  franchise.  It  will  be  set  aside.  In  fix- 
ing the  terms  of  such  an  ordinance  the  coun- 
cil Is  acting  in  a  proprietary  and  ministerial 
or  business  capacity  rather  than  legislative, 
and  while  the  courts  will  not  interfere  to 
control  its  discretion  to  determine  whether 
waterworks  Is  necessary,  and  its  discretion 
as  to  whether  or  not  it  will  grant  the  fran- 
chise to  private  individuals  to  furnish  same, 
which  Is  a  legislative  discretion,  they  will 
Interfere  to  Inquire  whether  the  contract  by 
Its  terms.  Is  so  unreasonable  and  oppressive 
as  to  indicate  that  the  council  has  tran- 
scended Its  authority  and  abused  its  powers, 
in  ignoring  the  rights  of  the  people  of  tbe 
municipality  affected  by  the  contract  City 
of  Valparaiso  v.  Gardner,  49  Am.  Dec.  416. 
Such  a  contract  would  be  a  fraud  upon  the 
taxpayers  affected  thereby  whether  the  coun- 
cil were'  guilty  of  any  Intentional  fraud  or 
not. 

The  courts  will  also  inquire  as  to  whether 
there  has  been  actual  or  intentional  fraud  In 
the  making  of  such  contracts.  The  proof  does 
not  show  any  actual  or  Intentional  fraud  up- 
on the  part  of  the  city  council,  or  any  mem- 
ber thereof,  In  making  this  contract  with  the 
appellee.  Nor  was  there  any  fraud,  or  undue 
Influence  which  would  be  equivalent  to  it 
upon  the  part  of  Mcllroy  in  relation  to  the 
passage  of  the  ordinances.  The  various  things 
which  appellant  alleges  that  Mcllroy  said  and 
did,  conceding  that  they  are  established  by 
the  proof,  fall  far  short  of  constituting  fraud 
or  undue  Influence.  Appellants  make  the  mis- 
take all  the  way  In  treating  Mcllroy  as  if  he 
occupied  some  superior  and  controlling  posi- 
tion over  tbe  aldermen  of  the  city  that  would 
enable  him  to  impose  upon  them,  or  to  ex- 
ert some  undue  influence  upon  them.  Noth- 
ing is  brought  forward  to  establish  this  ex- 
cept frequent  Interviews  "on  the  curb  stone, 
in  the  streets  behind  the  comers  of  buildings 
and  In  stairways."  But  these  do  not  consti- 
tute that  undue  Influence  that  will  avoid  a 
contract  Mcllroy  was  not  the  guardian  of 
the  aldermen.  They  were  trasted  public 
servants,  and  are  presumed  to  be  fitted 
morally  and  Intellectually  for  their  responsi- 
ble duties.  Surely  they  were  not  mere  pup- 
pets to  be  moved  only  by  the  will  of  Mc- 
llroy. They  were  dealing  at  arms'  length, 
with  him.  Mcllroy  had  the  right  to  talk 
with  them  as  much  as  he  pleased  about  the 
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passage  of  the  ordinances  In  wblch  he  was 
M  Titally  Interested,  and  to  make  the  best 
contract  with  them  he  conld.  They  were 
supposed  to  be  able  to  take  care  of  the  city's 
side  of  the  case.  The  law  mast  so  treat 
them.  No  charge  of  corruption  on  the  part 
of  the  aldermen  or  McIIroy  Is  made  and  none 
Is  shown.  On  the  contrary,  the  testimony  of 
the  aldermen  shows  that  McIIroy  did  not 
attempt  to  improperly  influence  them  to  vote 
In  favor  of  the  ordinances.  McIIroy  had  the 
right  to  employ  counsel  for  himself,  and  he 
had  the  right  to  say  to  the  other  side  that 
he  did  not  think  it  needed  any  counsel.  He 
was  not  responsible  for  the  failure  of  the 
city  council  to  get  all  the  help  it  could  and 
all  the  information  It  wanted.  Appellants 
cannot  say  that  McIIroy  made  misrepresenta- 
tions, and  was  guilty  of  concealments  that 
Induced  them  to  pass  the  ordinances.  Mc- 
IIroy is  not  to  be  censured,  nor  to  lose  any 
of  his  legal  rights  because  he  had  prepared 
a  draft  of  the  ordinances  and  submitted  it 
to  the  council.  It  was  for  the  council  to 
adopt  or  reject  them  as  they  saw  proper. 
When  they  passed  them  they  adopted  them 
and  It  was  the  work  of  their  hands  not  of 
Mcllroy's.  The  burden  of  proof  was  upon 
the  appellants  to  sustain  the  charge  of  fraud 
and  undue  influence  and  this  Is  not  done  by 
fragmentary  acts  and  desultory  conversa- 
tions that  might  as  well  be  attributed  to  In- 
nocent as  evil  motive.  But  to  review  in  de- 
tail the  evidence  upon  which  appellants  rely 
to  show  fraud  and  nndue  Influence  would 
unnecessarily  lengthen  this  opinion.  It  Is 
all  of  a  kind.  It  shows  acts  upon  the  part 
of  the  council.  Its  attorney,  Its  members, 
committees,  or  citizens^  for  which  McIIroy  Is 
in  no  wise  responsible.  And  It  shows  acts 
upon  the  part  of  McIIroy  that  do  not  offend 
legitimate  business  methods.  We  are  there- 
fore of  the  opinion  that  the  charge  of  fraud 
and  undue  Influence  is  not  sustained. 

Second.  Are  the  ordinances  contrary  to  the 
Constitution,  the  laws,  and  policy  of  the 
state?  Section  12  of  Ordinance  135  provides 
that  the  city  "shall  have  the  right  to  pur- 
chase said  waterworks  at  the  expiration  of 
ten,  fourteen,  and  eighteen  years  at  the  fair 
and  reasonable  price  thereof  subject  to  any 
bona  flde  Indebtedness  that  may  exist  there- 
on." By  section  13  authority  Is  given  the 
water  company  to  "Incumber  the  works  by 
mortgage  or  otherwise,  and  it  is  provided 
that  the  money  due  from  the  city  to  the 
water  company  for  hydrant  rental,  shall  be 
retained  by  the  city  treasurer  as  net  earnings 
of  the  water  company,  and  shall  be  held  by 
bim  in  trust  for  the  payment  of  the  rental 
of  the  Indebtedness  of  the  water  company. 
It  is  also  stipulated  in  this  section  that 
should  the  city  fail  to  pay  Its  water  rentals 
when  due  the  deferred  payments  shall  bear 
8  per  cent  annual  Interest.  It  is  contended 
that  these  provisions  are  in  violation  of  the 
Constitution  prohibiting  cities  from  Issuing 
Interest-bearing   evidences    of   indebtedness, 


etc.  Const  Art  16,  {  1.  But  the  provisions 
named  are  susceptible  of  no  such  construc- 
tion. The  city  is  not  compelled  to  purchase 
the  water  nlant  It  may  do  so,  if  it  desires. 
In  case  it  should,  inasmuch  as  Its  purchase 
would  be  subject  to  any  bona  flde  existing 
indebtedness  to  a  limited  amount  it  has  pro- 
vided that  such  Indebtedness  should  not  be 
unnecessarily  increased  by  accumulations  of 
unpaid  interest  In  other  words.  It  has  pro- 
vided a  method  of  requiring  the  water  com- 
pany to  pay  Its  interest  The  ordinances  as 
construed  by  the  chancellor  limit  the  bona 
flde  Indebtedness  which  the  water  company 
may  incur  at  an  amonnt  not  exceeding  $1,250 
for  each  hydrant  erected  and  such  additional 
ones  as  the  city  might  order.  Were  the  city 
compelled  to  purchase,  at  an  amount  limited 
by  the  ordinance,  but  bearing  interest,  there 
would  be  more  plausibility  In  appellant's  con- 
tention, but  such  is  not  the  case.  The  con- 
tract on  the  part  of  the  city  to  pay  Interest 
on  the  amount  for  hydrant  rentals,  In  case 
same  was  not  paid  when  due,  is  not  issuing 
interest-bearing  evidences  of  indebtedness. 
See  Smith,  Mod.  Law  of  Munic.  Cor.  i  733; 
City  of  Valparaiso  v.  Gardner,  supra.  It  is 
not  to  be  prestuned  or  assumed  that  the 
city  will  not  meet  its  obligations  when  due. 

It  is  contended  that  the  ordinances  con- 
travene sections  5445-5447  of  Kirby's  Di- 
gest, "in  that  they  attempted  to  tie  the  bands 
of  future  councils  by  fixing  the  rates  to  be 
paid  by  the  city  and  a  minimum  rate  to  be 
paid  by  the  consumers  for  twenty  years  in 
the  future,  and  contracts  for  a  renewal  in 
the  event  the  city  did  not  buy."  The  ordi- 
nances fix  the  rate  of  hydrant  rentals  to  the 
city  for  20  years  and  the  minimum  charge  to 
consumers,  but  we  find  nothing  in  the  ordi- 
nances fixing  the  minimum  charge  to  con- 
sumers for  any  specified  time.  Sections  5445 
to  5447  of  Kirby's  Digest  authorize  the  city 
council  upon  the  complaint  of  five  or  more 
citizens  of  the  town  that  the  water  company 
"is  charging  an  exorbitant  rate  for  the  sup- 
ply of  water,"  to  make  Investigation,  and  If 
they  find  that  "the  citizens  or  any  number 
thereof,  are  being  charged  an  unreasonable 
price  for  water"  It  shall  be  their  duty  to  fix 
a  reasonable  price,  and  the  water  company  is 
required  "to  adopt  such  rates."  These  sec- 
tions embody  the  provisions  of  an  act  passed 
April  21,  1903.  Ordinance  135  was  passed 
October  26,  1003,  and  Ordinance  137  was 
passed  after  that  If  there  were  any  conflicts 
between  the  provisions  of  the  ordinances  and 
the  statute,  of  course,  the  statute  would  pre- 
vail, as  the  requirements  of  the  statute  must 
be  read  Into  every  contract  entered  into  after 
its  enactment  Western  Sav.  Society  v.  Phil- 
adelphia, supra.  But  we  fall  to  see  any  con- 
flicts. There  is  no  inlilbition  on  fixing  a  rate 
that  the  city  shall  pay  for  its  hydrants,  and 
if  there  were,  and  the  ordinances  were  vio- 
lative of  It,  the  city  council  could  correct  it 
in  the  mode  pointed  out  by  the  statute. 
Likewise   as  to  the  rates   for   consumers. 


Digitized  by 


Google 


630 


00  SOUTHWESTBBN  BBPOSTBB. 


(Ark. 


There  Is  no  proof  in  the  record  that  the  rates 
fixed  by  the  ordiuauces  are  exorbitant,  but 
it  they  were,  the  matter  la  entirely  within 
the  control  of  the  council  under  the  plain 
provisions  of  the  statute.  See  City  of  Car- 
lyle  T.  Carlyle  Water  L.  &  P.  Co.,  52  111.  App. 
577.  In  Danville  v.  DauTiUe  Water  Com- 
pany, 178  111.  299,  53  N.  E.  118,  69  Am.  St 
Rep.  304,  In  which  is  a  statute  'similar  to  the 
one  under  consideration  it  was  held:  "Al- 
though a  city  has  been  empowered  by  statute 
to  authorize  a  private  corporation  to  con- 
struct waterworks  and  to  contract  for  a  sup- 
ply of  water  for  a  period  not  to  exceed  30 
years,  a  subsequent  statute  empowering  any 
city  in  which  a  private  corporation  has  been, 
or  may  be  authorized  to  supply  water  for  pub- 
lic  use,  or  flx  reasonable  water  rates,  is  con- 
stitutional and  an  ordinance  passed  under  a 
later  statute  reducing  existing  water  rates, 
and  fixing  them  at  a  reasonable  price,  Is 
valid,  although  the  city  enacting  It  has,  under 
the  earlier  statute,  attempted  by  ordinance, 
to  flx  water  rates  at  certain  figures  for  the 
unexpired  period  of  80  years.  See,  also, 
Rogers  Park  Water  Co.  v.  Fergus,  178  III. 
571,  63  N.  E.  303. 

The  contention  that  the  ordinances  "appro- 
priated all  of  the  revenue  of  the  city  for 
years  to  come  In  advance  of  Its  levy  and  col- 
lection" Is  not  sustained  by  the  proof.  True 
the  proof  tends  to  show  that  the  amount  con- 
tracted to  be  paid  for  hydrant  rentals,  in  con- 
nection with  the  other  expenses  which  the 
city  had  Incurred  would  absorb  all  the  reven- 
ues at  the  time  the  contract  was  made.  But 
there  was  no  proof  and  could  be  none,  of 
what  the  revenues  of  the  city  would  be  in  the 
future.  No  one  could  tell,  of  course,  with 
certainty,  what  Its  wealth  and  population 
would  be  and  what  would  be  Its  sources  of 
revenue.  It  had  grown  rapidly  in  the  past 
and  might  continue  to  do  so.  We  see  nothing 
In  the  ordinance  In  conflict  with  article  16, 
sections  10-12  of  the  Constitution.  A  con- 
tract by  the  city  with  the  water  company  to 
pay  a  stipulated  amount  for  hydrant  rentals, 
is  not  an  appropriation  of  the  revenue  by  the 
city,  In  advance  of  that  levied  and  collected. 
It  is  simply  a  contract  to  pay  and  not  an 
appropriation  of  specific  funds  to  the  purpose. 
Moreover,  the  amount  agreed  to  be  paid  for 
hydrant  rentals  was  not  an  amount  equal  to 
all  the  revenues  of  the  dty. 

Third.  In  assignments  numbered  from  8 
to  19  inclusive,  learned  council  In  their  able 
and  exhaustive  brief,  urge  that  the  ordinan- 
ces are  unjust,  unreasonable,  and  oppressive, 
and  that  for  these  and  various  other  reasons 
are  void.  We  will  treat  these  as  numbered, 
and  In  the  ordw  named  In  appellant's  brief: 

(3)  The  appellee  had  about  11  years  of  un- 
expired term  to  operate  Its  system  under  the 
Rees  contract  when  Ordinance  135  wag 
passed.  That  ordinance  granted  a  franchise 
for  20  years  beginning  from  the  day  of  Its 
passage.  So  In  reality  It  was  an  extension 
of  the  franchise  for  only  about  0  years.    But 


the  power  to  determine  bow  long  sucb  privi- 
leges shall  be  exercised  la  a  discretion  lodged 
in  the  city  council,  or  governing  boards,  wbich 
some  courts  have  been  unwilling  to  disturb 
under  grants  of  80  or  even  60  years.  Little 
Falls  Electilc  Co.  v.  City  (C.  C.)  102  Fed.  ««3, 
supra;  Reduction  Co.  v.  Sanitary  Works,  199 
n.  &  317,  26  Sup.  Ct  100,  50  L.  Ed.  201. 

(4)  There  Is  nothing  in  the  face  of  the 
ordinances,  or  In  the  extraneous  proof  to  show 
that  the  amount  agreed  to  be  paid  as  rental 
per  annum  for  hydrants  was  unreasonable. 
We  could  not  determine,  without  some  evi- 
dence upon  the  subject,  what  hydrants 
should  rent  for  in  a  city  of  the  population  of 
Fayettevllle,  under  a  system  of  waterworks 
such  as  has  been  Installed  there.  The  pre- 
sumption is  that  the  council  did  ita  duty  and 
Investigated  to  determine  what  would  be  the 
reasonable  value  of  such  rental  before  fixing 
the  amount.  The  length  of  time  as  we  have 
shown  was  In  the  discretion  of  the  council 
primarily  and  no  abuse  of  such  discretion 
has  been  proved. 

(5)  Appellants  contend  that  the  condition 
for  the  extension  of  the  mains  under  the 
ordinances  In  controversy  Is  unreasonable, 
and  say  that  under  the  old  (Bees)  ordinance 
extensions  could  have  been  compelled  without 
expense  to  the  city.    The  proof  showed  that 
It  cost  about  $50  to  put  in  a  fire  hydrant 
Prior  to  McIIroy's  purchase,  a  proposition 
had  been  made  to  the  city  by  Rees  for  certain 
extensions,  upon  condition  that  the  city  locate 
a  hydrant  every  450  feet  and  pay  not  exceed- 
ing $75  each  for  putting  In  the  hydrants. 
This  proposition  had  been  accepted  by  the 
city.    Under  the  Rees  contract  extensions 
could  have  been  compelled,  but  only  where 
there  was  "an  average  of  one  consumer  to 
every  100  feet  of  pipes."    While  the  hydrants 
were  only  to  be  put  In  when  ordered  by 
resolution  of  the  city  council,  they  were  to 
cost  not  exceeding  $75  each,  and  {he  dty 
was  to  pay  an  annual  rent  therefor  of  $35. 
Now,  had  the  extension  been  made  under  the 
Rees  ordinance  and  the  proposition  for  ex- 
tension which  Rees  had  made  and  the  city 
had  accepted,  the  additional  hydrants  might 
have  cost  the  city  $75  each,  and  the  hydrant 
rental  would  have  been  the  same  as  It  la 
under  the  ordinances  In  controversy.     It  ts 
clear  from  this  that  the  city  council  either 
did  not  consider  that  extensions  could  be 
compelled  under  the  Rees  contract  without 
expense  to  the  city,  or  else  they  concluded 
that  It  would  be  unjust  to  have  extensions 
made  without  ordering  and  paying  for  hy. 
drants.    There  is  no  complaint  or  showing 
that  this  contract  with  Rees  was  unreason- 
able or  oppressive.    A  priori,  would  the  con- 
tract with  appellee  for  the  extension  of  mains 
not  be  unreasonable  and  oppressive,  for,  under 
It  the  city  was  to  secure  18  additional  hy- 
drants without  any  charge  for  furnishing  or 
placing  same,  thus  saving  the  city  in  this 
particular  $1,350.    The  extension  could  have 
been  compelled  under  the  contract  with  ap- 
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pelleo  aB  well  as  ander  the  contract  with 
Rees.  The  purpose  of  both  was  to  supply 
"with  water,  the  streets,  lanes,  alleys,  squares 
and  public  places"  in  the  city  of  FayetteviUe. 
But  the  extension  could  only  be  compelled 
upon  the  terms  of  the  contracts  which  were 
the  same  In  the  particular  of  requiring  an 
extension  only  where  there  was  "an  average 
of  at  least  one  consumer  to  every  100  feet  of 
pipes."  This  was  not  an  unreasonable  re- 
quirement. It  was  expensive  to  extend  the 
water  system,  and  the  water  company  could 
not  be  expected  or  required  to  do  so  where 
there  was  no  prospect  for  reasonable  re- 
muneration. If  the  amount  the  consumers 
had  to  pay  was  found  to  be  unreasonable, 
they  have  their  remedy  under  the  statute 
as  we  have  shown.  But  the  court  held  this 
part  of  the  ordinance  void  and  we  need  not 
consider  it  further.  The  council  under  the 
Rees  ordinance  thought  it  proper  to  require 
the  city  to  locate  a  hydrant  for  every  450  feet 
of  main  and  to  pay  therefor  not  exceeding 
$75  per  hydrant  The  contract  with  appellee 
for  the  extension  of  mains  is  more  favorable 
than  that  Since  the  hydrants  cost  $50  each, 
we  do  not  consider  that  a  profit  of  $25  each 
to  appellee  for  furnishing  and  placing  same 
would  be  exorbitant  at  least  not  so  much 
so  as  to  avoid  the  contract 

(6)  The  contract  for  main  extension  was 
not  unreasonable. 

(7)  The  city  Is  amply  protected  under  the 
various  provisions  of  the  ordinances  for  Its 
water  supply  both  as  to  quantity  and  quality. 
Appellee  contracted  on  its  part  In  considera- 
tion of  the  "rights,  privileges  and  franchises" 
granted  it  by  the  city,  to  supply  "with  water, 
the  streets,  lanes,  alleys,  squares,  and  pub- 
lic places  In  the  city  of  FayetteviUe,"  and  to 
"enlarge  the  capacity  of  the  waterworks  plant 
to  such  an  extent"  as  "is  necessary  to  meet 
the  growing  demands  of  said  city  for  such 
water  supply."  Appellee  has  the  excliisive 
right  to  supply  water  for  "extinguishing  fires 
In  said  city,"  "and  for  domestic,  manufactur- 
ing or  Industrial  uses."  These  are  the  uses 
named,  others  would  l>e  implied  If  necessary 
to  give  the  city  water,  for  that  was  the  evi- 
dent and  expressed  purpose  of  the  contract 
The  "water  shall  be  supplied  from  West 
Fork  of  White  river,  and  be  of  the  purest 
quality  obtainable,  either  directly  from  the 
stream  or  from  wells  adjacent  thereto,  or 
from  any  source  from  which  the  said  com- 
pany may  desire  to  procure  same  except 
from  below  the  mouth  of  the  town  branch." 
The  terms  of  the  ordinances  carefully  and 
specifically  provide  that  the  pipes  shall  be 
large  enough  and  the  pressure  great  enough 
to  supply  water  for  "all  domestic,  manufac- 
turing and  industrial  uses  in  every  part 
of  the  city"  where  appellee  under  the  terms 
of  the  ordinance  could  be  compelled  to  extend 
Its  pipes.  Said  ordinances  provide  In  the 
way  of  flre  protection  the  following:  "Sec. 
17.  The  said  Water  Company,  Its  successors 
«nd  assigns,  are   to  supply  and  maintain 


sufficient  pressure  to  discbarge  through  fifty 
feet  of  two  and  a  half  (2^  inch  hose,  one 
(1)  inch  smooth  bore  nozzle,  four  streams 
simultaneously  to  a  height  of  sixty-five  (65) 
feet  on  the  public  square  from  the  four  hy- 
drants located  thereon;  and  sufflcient  to  dis- 
charge through  a  like  hose  and  nozzle  from  a 
hydrant  to  be  located  by  the  city  council 
on  Dickson  street  at  a  point  south  of  the 
university,  a  stream  to  the  height  of  sixty- 
five  (65)  feet  Said  water  company  further 
agrees,  after  receiving  forty-five  minutes 
notice  given  by  the  chief  of  the  flre  depart- 
ment of  said  city  to  Its  engineer  at  its 
pumping  station,  and  upon  the  opening  and 
closing  by  said  flre  department  or  by  the 
agents  of  said  water  company  of  the  neces- 
sary valves  at  the  reservoir,  to  give  direct 
pressure  from  the  pumping  station  (provided 
the  opening  and  closing  of  said  valves  be 
required),  to  furnish  sufficient  pressure  to 
throw  three  streams  simultaneously  on  the 
public  square  through  such  hose  and  nozzle 
to  a  height  of  seventy  (70)  feet  or  two  streams 
to  a  height  of  eighty  (80)  feet,  or  one  stream 
at  said  hydrant  south  of  the  university  to  a 
height  of  seventy-flve  (75)  feet"  Section  11 
is  as  follows:  "Sec.  11.  For  the  full  term 
of  twenty  (20)  years  provided  for  in  this 
contract  the  saldi  FayetteviUe  Water  Com- 
pany, Its  successors  and  assigns,  shall  con- 
tinue and  furnish  without  default  a  con- 
stant and  uninterrupted  supply  of  water  to 
said  city  for  the  various  uses  as  hereinbe- 
fore set  forth,  provided  if  at  any  time  the 
supply  of  water  shall  cease  or  make  default 
from  any  cause  of  neglect  on  the  part  of  said 
FayetteviUe  Water  Company,  it  successors 
and  assigns,  for  five  days  at  any  time,  then 
the  city  may  take  charge  temporarily  of  said 
works,  machinery  and  appliances,  and  operate 
the  same  until  by  sureties  or  otherwise  said 
works  will  be  efficiently  operated  and  the 
expense  Incurred  by  said  city  In  operating 
the  same  shall  be  a  Hen  upon  the  earnings 
of  said  works  until  paid.  In  case  the  water 
company  falls  to  supply  water  then  all 
hydrant  rentals  shall  cease  until  such  time 
as  the  same  is  supplied."  Under  these  provi- 
sions, the  apprehension  that  the  city  will  be 
"at  the  mercy  of  the  water  company  for  all 
time  as  to  the  amount  of  water  to  be  sup- 
plied" Is  groundless.  Likewise  the  fear 
that  the  contract  does  not  require  "pure, 
clear  or  wholesome  water  to  be  furnished." 
The  contract  calls  for  the  "purest  water -ob- 
tainable," and  for  a  bountiful  supply,  and  If 
the  water  company  neglects  to  comply  with 
its  contract  for  five  days,  its  property  under 
section  11  is  practically  confiscated  to  the 
city,  during  the  time  of  such  neglect  This 
is  the  remedy  provided  by  the  contract  Itself 
for  its  enforcement  and  It  Is  cogent.  But 
If  there  were  a  substantia]  and  continued 
breach  of  contract  In  this  or  any  other  re- 
spect the  city  would  have  the  usual  remedy 
In  a  court  of  chancery. 
(8)  The  proof  tends  strongly  to  show  that 


Digitized  by 


Google 


632 


86  SOUTHWESTERN  EEPOBTBR. 


(Ark. 


better  protection  of  the  university  buildings 
from  fire,  than  had  obtained  under  the  Reea 
ordinance,  was  one  of  the  objects  in  contem- 
plation of  both  parties  in  the  passage  of  the 
ordinances  in  controversy.  If  it  shall  be 
demonstrated  that  the  contract  falls  to  carry 
out  one  of  the  purposes  that  the  parties  had 
In  Tlew,  to  give  protection  from  fire  to  the 
university  buildings,  It  will  be  time  enough 
then  to  seek  to  set  aside  the  contract  on  that 
ground.  There  is  no  proof  in  this  record, 
showing  that  the  waterworks  system  when 
fully  installed,  as  contemplated  by  the  con- 
tract with  appellee,  will  not  afford  ample 
protection  to  the  university  buildings.  No 
tests  have  been  made,  and  no  proof  offered 
showing  to  what  height  water  can  be  thrown 
under  the  improvements  to  be  made  by  ap- 
pellee. 

(9)  The  ninth  assignment  has  been  disposed 
of  under  another  head. 

(10)  The  chancery  court  held  with  appel- 
lants on  the  objection  raised  in  this  assign- 
ment and  the  water  company  has  not  appeal- 
ed. 

(11)  The  chancery  court  enjoined  the  water 
company  from  mortgaging  or  bonding  its 
plant  for  more  than  $1,250  per  hydrant  The 
appellee  has  not  appealed  from  this.  So,  un- 
der the  decree  of  the  court  the  bona  fide 
bonded  indebtedness  of  the  water  company 
cannot  exceed  $1,250  for.  each  hydrant.  It 
may  be  less.  liCarned  counsel  for  appellants 
argue  that  the  contract  is  unjust  and  op- 
pressive, and  tliat  unless  it  is  declared  void 
the  only  way  the  city  can  secure  relief  is  to 
purchase  for  the  full  value  of  the  property 
subject  to  any  Indebtedness  that  the  water 
company  may  have  bonded  the  plant  for.  If 
the  city  were  required  absolutely  to  purchase 
the  waterworks,  after  a  stated  period,  for 
its  full  value  and  subject  to  an  unlimited 
indebtedness  or  even  to  an  Indebtednem 
equal  to  $1,250  for  each  hydrant  the  city 
might  order,  the  contract  would  probably 
be  unreasonable  as  showing  a  disposition  upon 
the  part  of  the  city  council  to  allow  the  water- 
works an  exorbitant  profit  and  to  thus  Ig- 
nore the  rights  of  the  city.  But  such  Is  not 
the  case.  As  we  have  shown,  the  city  is 
not  required  to  purcliase  at  all,  but  has  the 
option  to  do  so,  In  10,  14,  and  18  years.  If 
the  city  should  not  desire  or  be  in  condition 
to  purchase,  It  Is  but  Just  to  the  company 
that  Its  franchise  be  extended  for  a  reason- 
able time,  for  otherwise  its  property  would  be 
valueless  and  confiscate.  We  do  not  agree 
with  the  counsel  that  the  contract  giving  the 
city  the  option  to  purchase  or  else  binding  It 
to  extend  the  franchise,  places  an  unreason- 
able burden  upon  the  city  which  It  can  only 
remove  by  purchase  of  the  property.  The 
contract  Is  comprehensive  enough  in  its  gen- 
eral scope,  and  yet  specific  enough  In  de- 
tails, to  assure  the  city  an  excellent  water 
supply.  But  If  it  Is  found  by  actual  ex- 
perience that  the  contract  was  an  Improvident 
one  the  city  Is  not  "left  at  the  mercy"  of 


the  appellee  "for  all  time"  as  counsel  as- 
sert for  Its  water  supply.  In  case  the  city 
does  not  exercise  its  option  to  purchase,  it 
is  only  required  to  extend  the  franchise  "on 
fair  and  reasonable  terms."  Again,  while 
the  language  of  the  contract  to  the  effect 
that  the  appellee  shall  have  the  exclusive 
right  to  maintain  and  operate  waterworks, 
etc..  Is  doubtless  sufficient  to  inhibit  the  city 
from  granting  the  privilege  to  any  other 
corporation,  company,  or  Individual,  we  doubt 
whether  It  Is  sufficient  to  prevent  the  city 
from  maintaining  Its  own  water  plant  "It 
Is,"  says  the  Supreme  Court  of  the  United 
States,  "Important  that  the  court  should 
adhere  firmly  to  the  salutory  doctrine  under- 
lying the  whole  law  of  municipal  corpora- 
tions and  the  doctrine  of  the  adjudged  cases, 
that  grants  of  special  privileges  affecting  the 
general  Interest  are  to  be  liberally  construed 
In  favor  of  the  public  and  that  no  public 
body,  charged  with  public  duties,  be  held 
upon  mere  Implication  or  presiunptlon  to  have 
divested  itself  of  Its  powers."  See,  also, 
Joplln  v.  S.  M.  Light  Co.,  191  U.  S.  150,  24 
Sup.  Ct  43,  48  li.  Ed.  127;  Stein  v.  B.  Water 
Co.,  141  U.  S.  67,  11  Sup.  Ct  892,  35  L.  Ed. 
622.  These  authorities  at  least  leave  It  an 
open  question,  and  we  need  not  and  do  not 
decide  It,  for  we  are  of  the  opinion  that  the 
ordinances  are  valid,  regardless  of  whether 
or  not  the  city  could  own  and  maintain  Its 
own  water  plant 

Assignments  12,  13,  and  14  have  been  dis- 
posed of  in  what  we  have  already  said. 

(15)  The  court  held  that  those  provisions 
of  the  ordinances  allowing  arbitrators,  in 
case  of  disagreement  by  the  parties,  to  fix 
the  value  of  the  waterworks  plant,  afld  to 
stipulate  the  terms  of  extension  were  void. 
Therefore  appellants  cannot  complain. 

(10)  The  contention  that  the  ordinances 
are  void  on  account  of  ambiguities  of  ex- 
pression in  certain  sections  of  the  contract 
Is  not  well  taken.  The  meaning  of  these 
terms  and  sections,  is  easily  discoverable 
from  the  context,  and  can  readily  be  made 
certain  when  considered  In  connection  with 
other  parts  of  the  contract  and  the  subject- 
matter  thereof.  The  rule  of  "id  certum  est 
quod  certum  potest,"  would  apply  to  the  un- 
certainties of  which  appellants  complain, 
and  the  contract  should  not  be  avoided  on 
account  of  these. 

(17)  The  contract  requires  the  appellee  "to 
construct  and  maintain  a  dam  four  or  five 
feet  high  at  the  river  near  pumping  station 
for  Impounding  water."  It  is  contended  that 
no  right  of  way  had  been  obtained,  and  that 
this  provision  would  result  in  flooding  farms 
for  which  the  city  would  be  liable.  The  se- 
curing territory  for  the  dam,  and  the  dama- 
ges that  might  result  to  property  owners  by 
reason  of  its  construction  are  matters  that 
do  not  concern  the  city  under  the  contract 
The  city  could  not  be  held  responsible  in  any 
way  for  the  failure  of  the  appellee  to  cany 
out  its  contract  in  this  respect  with  the  city. 
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nor  could  the  dfy  be  beld  liable  for  any 
damages  to  tblrd  parties  caused  by  tbe  per- 
formance of  the  contract  by  appellee.  These 
are  questions  for  tbe  appellee  to  settle,  not 
the  city.  Not  until  appellee  falls  or  refuses 
to  comply  with  its  contract  in  these  particu- 
lars can  the  contract  be  avoided  for  that  rea- 
son. It  suffices  that  the  question  Is  not 
for  decision  now. 

(18)  It  Is  contended  that  Ordinance  137, 
which  Is  brought  In  question  by  the  supple- 
mental complaint,  is  void  for  the  reason  "that 
It  was  not  signed  by  the  presiding  officer." 
Tbe  record  of  the  passing  of  this  ordinance 
Is  as  follows:  "Regular  meeting  of  the  city 
council.  Not.  9th,  1903.  Present— J.  T.  Ba- 
son, mayor;  Fred  Jones,  recorder;  Aldermen 
Atba,  Chapman,  Hansard,  Hlght,  Phillips, 
Conner.  After  which  said  ordinance  was  by 
Fred  Jones,  acting  mayor  (J.  T.  Eason, 
mayor,  having  been  excused  on  account  of 
sickness),  declared  adopted  and  Anally  pass- 
ed. Said  ordinance  as  amended  and  finally 
passed  and  adopted  Is  as  follows:  (Here 
follows  ordinance.)  There  being  no  further 
business,  on  motion  of  Chapman,  seconded 
by  Hansard,  council  adjourned.  Fred  Jones, 
acting  mayor.  C.  O.  Hansard,  Acting  Re- 
corder." The  statute  provides:  "All  by-laws 
or  ordinances  shall,  as  soon  as  may  be  after 
their  passage,  be  recorded  in  a  book  kept 
for  that  purpose,  and  be  authenticated  by  the 
signature  of  the  presiding  officer  of  the  coun- 
cil and  the  clerk.  Section  5473,  Klrby's  Dig. 
Tbe  record  shows  a  compliance  with  the 
statute,  as  to  authentication.  Jones  was  the 
presiding  'officer  at  the  time  of  the  passage 
of  the  ordinance,  and  Hansard  was  the  act- 
ing clerk  or  recorder.  They  sl^ed  the  rec- 
ord containing  the  ordinances.  But  the 
proof  shows  that  Ordinance  137  was  passed 
because  it  was  feared  that  135  had  not  been 
passed,  and  137  was  Intended  as  a  substi- 
tute for  135,  In  the  event  136  had  not  been 
legally  passed.  The  proof  shows  that  Or- 
dinance 135  was  legally  passed.  Indeed  the 
complaint  and  the  contention  of  appellants 
all  the  way  are  bottomed  on  tbe  fact  that 
the  ordinances  were  passed.  Assuming  and 
alleging  that  they  were  passed,  appellants 
seek  to  set  them  aside  for  the  various  reasons 
set  up  in  the  complaint. 

(19)  It  is  not  the  law,  that  "if  the  ordt 
nance  was  void  in  part  it  was  void  In  toto." 


Judge  Dillon  says:  "It  part  of  a  by-law  be 
void,  another  essential  and  connected  part 
of  the  same  by-law  Is  also  void,  but  it 
must  be  essential  and  connected  to  have 
this  effect  1  Dillon,  Mun.  Cor.  S  421;  1 
Smith,  Mod.  Law  of  Mun.  Cor.  (  S42.  This 
Is  the  well-settled  doctrine  and  has  been 
more  than  once  announced  by  this  court. 
Rau  T.  Little  Rock,  84  Ark.  303;  Eureka 
Springs  V.  O'Neal,  66  Ark.  351,  19  S.  W.  969. 
See,  also.  State  v.  Marsh,  37  Ark.  356;  Rail- 
way V.  Worthen,  48  Ark.  312;  State  v.  De- 
schamp,  53  Ark.  490.  14  S.  W.  653;  Leep  v. 
Railway,  58  Ark.  407,  25  S.  W.  75,  23  L.  B. 
A.  264,  41  Am.  St  Rep.  109;  Ex  parte  Deeds, 
75  Ark.  542,  87  S.  W.  1030.  It  Should  be 
remarked  that  in  the  cases  In  our  own  court 
recognizing  the  principle,  the  ordinance  or 
act  under  review  was  an  expression  of  tbe 
will  of  the  state  or  municipality  in  its  gov- 
ernmental, rather  than  proprietary  or  busi- 
ness, capacity.  But  we  do  not  see  why  there 
should  be  any  distinction  as  to  the  parts  of 
acts  or  ordinances  that  are  prejudicial  to 
the  .Interest  of  the  state  or  city,  and  that 
were  no  part  of  tbe  consideration  or  induce- 
ment for  the  contract  so  far  as  the  state  or 
municipality  Is  concerned,  but  were  ingraft- 
ed solely  for  the  benefit  of  the  other  party 
to  the  contract  So  long  as  the  party  for 
whose  benefit  these  provisions  were  made  is 
not  complaining,  the  other  side  should  not 
be  beard  to  complain  If  such  provisions  are 
removed.  Tbe  parts  of  the  ordinance  which 
the  lower  court  declared  void  were  easily 
severable  and  made  independent  of  the  other 
portions,  declared  valid,  and  there  can  be  no 
doubt  that  the  city  council  would  have  pass- 
ed tbe  ordinance  with  these  portions  omitted, 
for  they  conserved  the  interest  of  tbe  ap- 
pellee and  not  the  dty,  and  its  inhabitants 
and  taxpayers.  Appellee  does  not  complain 
at  the  ruling  of  the  court  in  canceling  these 
provisions,  and  appellants  should  not 

(20)  Tbe  adjustment  of  costs  was  largely 
In  the  discretion  of  the  lower  court 

The  chancellor,  doubtless,  concluded  that 
appellants  obtained  no  substantial  relief  in- 
asmuch as  the  avowed  object  of  the  litiga- 
tion (the  cancellation  of  the  contract)  was 
decided  in  appellee's  favor;  and,  as  we  find 
no  error  in  this  ruling,  the  judgment  of  the 
court  will  be  la  all  things  afitoned. 
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DAVIDSON  T.  WITjLS. 

<Court  of  Civil  Appeals  of  Texas.    June  8,  1000. 
On  Reiiparing,  June  28,  1906.) 

1.  Bboxebs — CouMissioNS — When  Eabnkd. 

A  broker  employed  to  procure  an  exchange 
of  land  for  a  stock  of  merchandise  earns  his 
commission  when  the  owner  of  the  stock  and  the 
owner  of  the  land  procured  by  the  broker  agree 
on  the  terms  of  exchange ;  the  owner  of  the 
stock  having  the  right  to  reject  the  proposition 
for  exchange  if  acting  in  good  faith. 

[EM.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  $  73.] 

2.  Sake— Compensation— Akount. 

A  broker  employed  to  procure  an  exchange 
of  land  for  a  stock  of  merchandise  for  a  com- 
mission of  5  per  cent,  on  a  trade  that  may  be 
made,  is  entitled  to  a  commission  of  5  per  ceut. 
on  tjie  value  of  the  land  received  in  exchange, 
regardless  of  the  value  of  the  mercliandise,  and 
regardless  of  the  valuation  placed  on  the  land 
in  making  the  exchange. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  8, 
Cent.  Dig.  Brokers,  §§  55,  56.] 

3.  Saub. 

In  an  action  by  a  broker  employed  to  pro- 
cure an  exchange  of  land  for  a  stock  of  merchan- 
dise, it  appeared  that  the  owner  of  the  merchan- 
dise received  in  exchange  therefor  a  tract  of  land 
which  was  worth  a  speciGed  sum.  The  owner  of 
the  merchandise  testified  that  he  had  paid  money 
for  and  assumed  indebtedness  on  the  land  ob- 
tained in  exchange.  Held  that,  as  the  broker's 
compensation  was  based  on  a  commission  on  the 
amount  realized  by  the  trade,  the  value  of  the 
land,  after  deducting  the  money  paid  therefor 
and  the  indebtedness  assumed  thereon,  must  be 
taken  as  the  basis  for  the  computation. 

Appeal  from  Nacogdoches  County  Court; 
Robert  Berger,  Judge. 

Action  by  J.  E.  Wills  against  John  P. 
Davidson.  From  a  judgment  for  plalntUt, 
defendant  appeals.    Reversed  and  remanded. 

Ingraham,  Middlebrook  &  Hodges,  tor  ap- 
pellant. J.  M.  WagstaS  and  Blount  &  Gar- 
rison, for  appellee. 

JAMES,  O.  J.  Plaintirs  petition  and  trial 
amendment  stated  a  case  against  appellant 
substantially  as  follows:  Tliat  Davidson 
placed  with  plaintiff.  Wills,  a  real  estate 
broker,  a  stock  of  goods  of  about  |20,000  In 
value,  listing  same  at  the  sum  of  $20,000,  for 
the  purpose  of  sale  or  exchange,  and  that. 
In  pursuance  of  said  agreement,  plaintiff 
found  a  purchaser  in  the  person  of  J.  W. 
Davis,  and  that  plaintiff  having  so  found  a 
purchaser  for  said  stock,  by  calling  the  atten- 
tion of  said  Davis  to  the  proposition  of  said 
Davidson  to  sell  or  exchange  and  the  char- 
acter, value,  and  location  of  same,  caused 
the  said  Davidson  and  Davis  to  come  to- 
gether, and,  as  a  result  thereof  and  subse- 
quent negotiations  between  them,  Davidson 
succeeded  in  making  a  sale  of  said  property, 
and  that  the  trade  was  closed  about  January 
1.  1903,  whereby  said  Davidson  became  lia- 
ble to  pay  plaintiff  for  his  services  5  per 
cent,  on  the  amount  of  said  goods  so  sold  to 
said  Davis.  Defendant  demurred  to  plaln- 
tiff's  pleadings,  because  there  was  no  allega- 
tion of  the  time  when  plaintiff  caused  Davis 
and  defendant  to  come  together,  and  because 


of  the  allegation  as  to  lUb  time  when  tbey 
finally  consummated  a  trade.  The  point  In- 
tended by  these  demurrers  Is  that  defendant 
became  liable  to  plaintiff,  if  at  all,  when  he 
brought  the  parties  together,  regardless  of 
the  time  the  trade  was  consummated.  This 
matter  will  be  considered  In  connection  with 
the  plea  of  limitations.  Defendant  inter- 
posed also  a  general  denial. 

Appellant  assigns  as  error  that  the  court 
erred  in  not  rendering  Judgment  for  defendant 
under  bis  plea  of  two  years'  limitation;   bis 
proposition  being  that  "when  a  broker  furnish- 
es a  purchaser,  who  is  ready,  willing,  and   able 
to  buy,  his  commissions  are  then  earned,  al- 
though his  principal  may  refuse  to  make  the 
trade."    This  Is  the  Idea  Involved  In  the  de- 
murrers above  referred  to;    the  fact  being 
that  the  parties  were  Introduced  about  De- 
cember 12,   1902,  and  this  action  was  not 
brought  until  December  22,  1904.    Of  course 
there  was  no  error  committed.  If,  under  the 
facts  of  this  case,  plaintiff  did  not  become 
entitled  to  compensation  for  his  services  un- 
less the  parties  arrived  at  an  agreement 
Plaintiff  did  not  claim  there  was  an  agree- 
ment that  he  would  be  paid  for  merely  bring- 
ing together  Mr.  Davidson  and  a  person  who 
contemplated  or  proposed  trading,  nor  was 
there  any  such  proof.    He  alleged  that  the 
stock  of  goods  was  placed  with  bim  for  the 
purpose  of  effecting  a  sale  or  exchange  there- 
of, and  such  was  the  proof.    How  can  It  be 
claimed    that   when   he    found   Davis,    who 
was  ready,   able,  and  willing  to  exchange 
certain  real  property  he  had  for  the  stock  of 
goods,  and  presented  him  to  Davidson  that  be 
had  performed   the   services   contemplated, 
when  Davldsdn  undoubtedly  had  the  right  to 
be  satisfied  with  the  land  offered,  its  value, 
and  the  title  thereof  7    It  is  very  dear  to  our 
minds  that  Davidson,  if  acting  in  good  faltb 
with  reference  to  plaintiff,  had  a  right  to  re- 
ject the  proposition,  and,  in  order  to  deter- 
mine whether  he  would  accept  or  reject  It, 
was  entitled  to  time  for  a  proper  considera- 
tion of  It    It  was  shown  by  the  evidence, 
and  such  must  have  been  the  court's  finding, 
thnt  it  led  to  an  exchange,  but  that  the  minds 
of  Davis  and  Davidson  did  not  meet  on  the 
sul>ject  until  January,  less  than  two  years 
before  the  action  was  commenced;    and,  in 
our  opinion.  It  was  not  until  then  that  plain- 
tiff's  right  to  compensation   accrued.    The 
rule  on  this  subject  deduced  from  the  cases 
Is  expressed  in  Clark  &  Styles  on  Agency, 
i  771,  as  follows:    But  "In  all  cases,  under 
all  the  varying  forms  of  expression,  the  fun- 
damental  and  correct  doctrine   is  that  the 
duty  assumed  by  the  broker  Is  to  bring  tbe 
minds  of  the  buyer  and  seller  to  an  agree- 
ment for  a  sale  and  the  price  and  terms  on 
which  it  Is  made,  and,  until  this  Is  done,  Iila 
right  to  commissions  does  not  accrue."    The 
assignment,  and  all  assignments  referrins  to 
the  same  question,  are  overruled. 

We  also  overrule  assignments  5,  6,  8.    9, 
and  15,  because  there  certainly  was  evidence 
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that  plaintiff  was  defendant's  agent  The 
testimony  did  not  concluslTely  estabUsIi,  if 
it  even  tended  that  way,  that  plaintiff  was 
agent  in  this  matter  for  parties  interested 
adversely  to  defendant's  interests. 

The  fourth  assignment  is  that  the  court 
erred  in  refusing  to  permit  defendant  to 
prove  the  actual  value  of  the  stock  of  goods 
at  the  tin>e  of  the  excliange  in  their  then 
condition  and  location.  It  is  contended  that, 
in  a  case  like  the  present  one,  showing  an 
exchange  of  lands  for  goods,  and  that  the 
price  of  both  under  the  evidence  was  greatly 
exaggerated,  and  plaintiff  suing  for  5  per 
cent,  commission  on  the  trade  made,  It  was 
error  not  to  let  defendant  prove  the  true 
value  of  the  goods  in  money,  and  to  hold  that 
he  could  not  do  so  on  account  of  the  price 
placed  on  the  land  and  on  the  goods  in  mak- 
ing the  exchange.  The  goods  had  been  listed 
with  plaintiff  at  the  value  of  $19,480,  and, 
as  the  judgment  was  for  $974,  it  is  evident 
that  the  court  allowed  him  compensation  on 
tlie  hasis  of  6  per  cent,  on  the  listed  value. 
It  was  proved  that  defendant  exchanged  his 
goods  for  two  tracts  of  land  aggregating 
1,201  acres,  which  a  witness  valued  at  $10 
an  acre,  which  is  all  the  evidence  we  find  on 
that  subject.  In  the  exchange  these  lands 
were  valued  at  $20,000,  and  the  stock  of 
goods  at  snl>stantially  the  same  figure. 

It  is  evident  from  the  proof  that  plaintiff 
did  not  find  a  purchaser  who  was  ready  and 
willing  to  give  $19,480  for  the  stock  of  goods, 
and  tliat  he  did  not  produce  a  purchaser  who 
gave  it,  but  one  who  was  wiliing  to  give, 
and  who  gave  for  it,  lands  of  the  value  of 
$12,010.  It  appears  from  plaintiff's  own  tes- 
timony that  what  he  did  in  the  matter  had 
reference  to  Davidson  taking  these  very 
lands  in  exchange  for  the  stock  of  goods. 
He  testified  that:  "After  I  had  been  trying 
to  work  up  a  deal  with  J.  W.  Davis  for 
tbese  lands,  as  agent  for  Mr.  Davidson,  I 
did  go  to  Mr.  Sutphen  and  tell  him  that  I 
thought  this  would  be  a  good  deal  for  Mr. 
Davidson."  Also:  "I  finally  struck  John  W. 
Davis  and  excliang'ed  the  stock  of  goods  be- 
longing to  Mr.  Davidson,  which  deal  was 
finally  closed  and  finally  consummated  about 
February,  1903.  In  this  deal  Mr.  Davis  got 
the  stock  of  goods  and  Mr.  Davidson  got  the 
lands  mentioned."  So  it  conclusively  ap- 
pears that  the  stock  of  goods,  whatever  its 
valne,  went  for  the  very  lands  which  plain- 
tiff procured  Davis  to  offer  in  exchange  for 
tbe  goods.  This  being  so,  it  seems  to  us 
Immaterial  in  this  case  what  the  goods  were 
really  worth,  and  that  there  was,  therefore, 
no  error  in  rejecting  the  testimony  concern- 
ing its  real  value.  We  think,  however,  from 
the  above  statement  of  the  evidence,  that 
plaintiff  was  clearly  not  entitled  to  commis- 
sions on  more  than  the  value  of  the  land 
-vrbich  he  had  procured  in  exchange  for  the 
goods.  If  the  lands  were  worth  no  more  than 
$12,010,  we  utterly  fail  to  see  how  the  case 
-would  be  dlff^ent  from  a  case  in  which  he 


bad  found  a  purchaser  for  the  stock  of  goods 
for  that  amount  in  cash  and  Davidson  had 
accepted  it.  In  such  a  case,  it  would  seem 
hardly  possible  to  contend  that  he  would 
have  been  entitled  to  commission  except  on 
the  sum  obtained  for  the  goods,  regardless  of 
its  value,  or  what  it  had  originally  been  list- 
ed at  Neither  would  the  fact  that  the  lands 
went  into  the  trade  at  the  nominal  valuation 
of  $20,000  make  that  the  oasis  of  estimating 
the  commission.  As  said  in  Clark  &  8kyles 
on  Agency.  {  768:  "In  estimating  the  commis- 
sion, the  actual,  and  not  the  market  or  trade 
or  fictitious,  value  of  the  property  bought  or 
sold  is  to  l>e  taken  Into  consideration." 

In  Investigating  the  assignments  of  error 
In  this  case,  we  have  necessarily  had  to  con- 
shier  the  evidence,  and  it  is  apparent  there- 
from that  the  allowance  of  5  per  cent,  on  the 
listed  price  of  the  stock  of  goods  as  compen- 
sation for  plaintiff's  services  applies  the 
wrong  rule  for  plaintiff's  compensation,  and 
is  manifestly  unjust,  and  should  not  receive 
sanction.  The  Judgment  shows  that  the 
court  found  the  material  issues  of  fact  in 
favor  of  plaintiff,  and  upon  this  he  was  en- 
titled to  such  compensation  as  the  law  al- 
lows in  such  a  case.  The  evidence  establish- 
ed the  value  of  the  property  which,  through 
plaintiff's  procurement,  defendant  received 
for  his  stock  of  goods.  Although  plaintiff 
stated  in  a  general  way  that  his  services 
were  worth  $1,000,  it  is  evident  from  his 
testimony  that  he  arrived  at  this  by  means 
of  the  usual  5  per  cent  commission  rule. 
The  trial  judge  applied  this  rule,  and  in  this 
he  was  correct  The  error  Is  one  which  un- 
der the  circumstances  may  and  should  be 
corrected  here;  therefore  the  Judgment  will 
be  reformed  as  to  the  amount  thereof,  so  that 
plaintiff  will  recover  5  per  cent,  of  $12,010, 
the  value  of  what  he  secured  to  defendant 
by  the  exchange. 

Reformed  and  affirmed. 

On   Rehearing. 

It  is  pointed  out  that  Davidson  testified: 
"I  let  him  [Davis]  have  a  stock  of  goods 
that  I  owned  here  in  Nacogdoches,  paid  a 
lot  of  money,  and  assumed  a  lot  of  indebted- 
ness upon  the  land  that  I  got  in  the  deal." 
From  this  testimony,  it  would  appear  that 
he  did  not  realize  by  the  trade  the  value  of 
the  land,  and,  consequently,  it  appears  that 
It  would  be  error  for  us  to  render  the  judg- 
ment indicated  in  the  former  opinion.  The 
motion  is  sustained,  and  the  judgment  will 
be  roTersed,  and  the  cause  remanded  for 
another  trial. 


PIPKIN   V.    HAYWARD   LUMBER   00. 

(Court   of   Qvll   Appeals  of   Texas.    June   14, 
1906.    On  Rehearing,  Oct  8,  1906.) 

Appeal— BBiKre—lNsnFFiciBNT  Statement  of 
Case — Affirmance. 

On  appeal  by  plaintiff  his  brief  contained 
a  statement  of  the  nature  of  the  action  as  dis- 
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closed  by  the  pleadings,  showing  It  to  be  an 
action  by  a  serrant  against  the  master  for  in- 
juries. An  assignment  complained  that  the 
court  erred  in  failing  to  charge  that  it  devolved 
on  the  master  to  maintain  tlie  tools  ic  proper 
condition,  bnt  neither  the  assignment  nor  propo- 
sition was  followed  by  any  statement  showing 
that  such  a  charge  was  given  or  that  the  evi- 
dence presented  the  issue  of  duty  of  keeping 
tools  in  repair.  Ttiere  were  assignments  com- 
plaining of  the  court's  charge  that  it  was  the 
duty  of  plaintiff  to  ezercixe  ordinary  care  to 
ascertain  if  the  tool  was  safe,  but  no  statement 
disclosing  what  character  of  tool  was  diown 
by  the  evidence  to  have  caused  the  injury.  The 
brief  did  not  disclose  the  nature  of  the  accident 
or  that  any  evidence  was  adduced  except  to 
the  effect  that  a  person  was  working  with  plain- 
tiff and  that  such  person  was  a  general  super- 
intendent and  plaintiff  subject  to  his  orders, 
which  was  followed  by  an  assignment  complain- 
ing of  the  court's  assumption  that  those  working 
with  plaintiff  were  his  fellow  servants.  An- 
other assignment  assailed  an  instruction  that, 
if  an  employe  is  hurt  while  at  labor  and  the 
employer  has  failed  in  the  exercise  of  ordinary 
care,  the  person  injured  "cannot  recover,"  but 
the  brief  nowhere  disclosed  that  the  issue  of  neg- 
ligence of  the  master  was  tendered  by  the  evi- 
dence. Held,  that,  because  of  insufficiency  of  the 
brief  to  show  the  nature  of  the  accident  and 
the  evidence,  the  judgment  would  l>e  affirmed. 

[Eld.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §|  3092,  4450.] 

Appeal  from  District  Court,  Nacogdocbes 
County;   James  I.  Perkins,  Judge. 

Action  by  B.  E.  Pipkin  against  the  Hay- 
ward  Lumber  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

See  94  S.  W.  IOCS. 

Blount  &  Garrison,  for  appellant  Ingra- 
ham,  Middlebrook  &  Hodges,  for  appellee. 

GILL,  C.  J.  Plaintiff  brought  this  suit 
against  defendant  lumber  company  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  sustained  by  him  through  the 
negligence  of  defendant  From  a  Judgment 
upon  the  verdict  of  a  Jury  in  favor  of  de- 
fendant the  plaintiff  has  appealed. 

The  assignments  of  error  copied  In  the 
brief  are  all  addressed  to  alleged  defects  In 
the  court's  charge.  There  is  no  statement  in 
the  brief  disclosing  either  the  nature  and 
history  of  the  alleged  accident  as  shown  by 
the  record  or  the  respects  in  which  the  char- 
ges complained  of  are  harmful  error. 

The  brief  of  appellant  discloses  no  cause 
for  reversal,  and,  there  being  no  error  appar- 
ent of  record,  the  Judgment  Is  affirmed. 

Affirmed. 

On   Rehearing. 

At  a  former  day  of  this  term  we  refused 
to  consider  any  of  the  assignment  sought 
to  be  presented  In  appellant's  brief,  and  af- 
firmed the  Judgment  of  the  trial  court  Of 
this  counsel  for  appellant  complain  In  their 
motion  for  rehearing,  and  especially  of  the 
statement  in  the  main  opinion  to  the  effect 
that  "there  is  no  statement  In  the  brief  dis- 
closing either  the  nature  or  the  history  of 
the  alleged  accident  as  shown  by  the  record." 
They  claim,  first  that  no  such  statement  la 


required  by  the  roles  goTemlng  fbe  briefing 
of  cases  and  tliat  the  brief  did  contain  a 
statement  of  the  nature  and  result  of  the 
suit    The  motion  has  received  due  considera- 
tion at  our  hands,  but  we  have  found  no  rea- 
son for  receding  from  our  former  concln- 
slon.    We  write  this  in  order  that  ooonsel 
may  more  fully  understand  our  views  apon 
the   question.    The   brief  contains  a   state- 
ment of  the  nature  of  the  suit  as  disclosed 
by  the  pleading,  bnt  not  an  assertion  that 
any  issue  was  presented  by  the  evidence 
upon  any  point  to  which  the  assignments  are 
addressed.    For   Instance,   the   first   assign- 
ment complains  that  the  court  erred  In  that 
portion  of  the  charge  covering  the  duty  of' 
the  master  In  the  furnishing  of  tools  for  the 
use  of  the  employes  in  that  the  court  failed 
to  charge  that  It  devolved  on  the  master 
also  to  maintain  the  tools  In  proper  condition. 
Neither  the  assignment  nor   proposition   Is 
followed  by  any  statement  disclosing  either 
that  such  a  charge  was  given,  or  that  the 
evidence  presented  the  issue  of  the  duty  of 
keeping  the  tools  in  repair.    This  court  it 
called  upon  to  determine  if  the  court  erred 
In  the  respect  complained  of,  must  have  read 
the  entire  statement  of  facts  to  find  if  there 
was  any  issue  of  failure  to  Inspect  and  re- 
pair.   Briefs  are  designed  to  aid  the  court 
not  only  In  the  proper,  but  the  speedy  dis- 
position of  causes,  and  the  rules  contemplate 
that  the  brief  on  Its  face  shall  disclose  rea- 
sons for  reversal,  reference  to  the  record  be- 
ing necessary  for  the  purpose  of  verification, 
and  only  in  case  the  statement  In  the  brief 
Is  questioned  by  opposing  cotmsel. 

There  Is  no  statement  in  the  brief  dis- 
closing what  character  of  tool  or  apparatus 
was  shown  by  the  evidence  to  have  caused 
the  alleged  Injtvy  to  plaintiff,  and  yet  there 
are  assignments  complaining  of  the  rule 
laid  down  by  the  court  that  it  was  the  duty 
of  plaintiff  to  exercise  ordinary  care  to  as- 
certain if  the  tool  was  safe  and  in  good  con- 
dition. Tools  may  be  of  such  a  nature  or  In 
such  condition  that  the  employ^  using  them 
assumes  the  risk  of  their  condition  or  unfit- 
ness for  the  task.  This  brief  does  not  even 
disclose  the  nature  of  the  accident  or  that 
any  evidence  was  adduced  except  to  tbe  ef- 
fect that  one  Aubltt  was  working  with  plain- 
tiff and  that  Aubltt  was  general  superin- 
tendent of  the  "raising  crew"  and  plaintiff 
was  subject  to  his  orders.  This  followed 
an  assignment  complaining  of  the  court's  as- 
sumption that  those  working  with  plaintiff 
were  bis  fellow  servants.  The  statement  as 
given  does  not  show  that  Aubltt  was  other 
than  a  fellow'  servant  'or  it  shows  no  more 
than  that  he  was  foreman  of  a  gang,  and  does 
not  disclose  that  he  had  power  either  to  em- 
ploy or  discharge.  Young  v.  Hahn,  70  S.  W. 
950,  6  Tex.  Ct  Rep.  106. 

One  of  the  assignments  assails,  among 
other  things,  the  following  part  of  the  main 
charge:  "If  an  employ6  is  hurt  while  at 
labor  the  inquiry  first  is,  has  the  employer 
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failed  In  the  ezerdse  of  the  ordloary  care 
devolTlng  upon  blm  In  procnrlng  the  tools 
and  Inatroments?  If  this  is  so,  the  person 
hart  cannot  recover."  It  is  contended  that 
the  proposition  cannot  be  sound  apon  any 
state  of  facta  and  that  therefore  it  was  un- 
necessary to  follow  it  with  any  statement 
from  the  evidence.  Aside  from  the  question 
whether  or  not  from  the  entire  section  of 
the  charge  quoted  in  the  brief,  the  error  was 
manifestly  clerical  and  harmless,  counsel 
seem  to  forget  that,  unless  there  was  such 
an  Issne  for  the  jnry  presented  by  the  evi- 
dence adduced,  the  erroneous  abstract  prop- 
osition of  law  would  not  be  reversible  error, 
and  the  brief  nowhere  discloses  that  the 
issne,  either  of  the  negligence  of  the  master 
or  any  other  issne,  was  tendered  by  the  evi- 
dence. The  facts  may  have  authorized  an 
instructed  verdict  on  the  Issue  of  liability. 
Nor  is  it  made  to  appear  by  any  statement 
or  any  reference  to  the  record  that  the  conrt 
gave  any  such  charges  as  are  complained  of. 
Appellee  protested  against  the  consideration 
of  the  assignments  as  presented,  and  this 
court,  out  of  respect  for  the  rules  and  the 
purposes  they  were  designed  to  subserve, 
have  sustained  the  protest.  The  motion  Is 
overruled. 
Overruled. 

MORRIS  V.  JACKS.* 

(Oonrt  of  Civil  Appeals  of  Texas.     June   IS, 
1906.     Rehearing  Denied  Oct  10,  1900.) 

1.  Trespass  to  Trt  Title— Action  Between 
Intruders— Adversb   Possessior. 

Where  plaintiff  and  defendant  each  claimed 
title  to  land  by  UmitatloDS,  introducing  suffi- 
cient evidence  to  recover  against  the  true  owner, 
and  each  was  in  actaal  possession  of  a  part 
only,  claiming  title  as  against  the  other  to  the 
whole  by  constructive  possession,  whatever  may 
have  been  the  rights  of  either  as  against  the 
true  owner,  neither  acquired  title  as  against  the 
other  to  any  of  the  land  which  was  not  in  bis 
actual  possession,  and  plaintiff  could  not  main- 
tain trespass  against  defendant  showing  the 
same  character  of  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass  to  Try  Title,  §  10.] 

2.  Adverse  Possersion  —  Intbudkbs  —  Con- 
BTKUCTivB  Possession. 

'  The  principle  that  if  an  owner  la  In  actual 
possession  of  a  portion  of  the  land  claiming 
title  to  the  whole  he  has  the  constructive  pos- 
spssion  of  all  land  not  in  the  actual  possession 
of  an  intruder,  though  the  owner's  actual  pos- 
session is  not  within  the  limits  of  the  deed  under 
which  the  intruder  claims,  is  inapplicable  where 
one  intrader  claims  against  anotlier. 

I  Ed.   Note. — For   eases  in,  point,  see  vol.   1, 
Cent.  Dig.  Adverse  Possession,  {  691.] 

3.  Appeal— Harmless  Ebbob  —  Exclusion  or 
Evidencb. 

In  trespass  to  try  title  plaintiff  was  not 
prejudiced  bv  the  exclusion  of  deeds  to  his  ven- 
dors where  nis  claim  of  five  years'  limitations 
was  not  predicated  on  them,  but  on  the  deed  to 
him  admitted  in  evidence. 

[Ed.   Note. — For   cases  in   point,   see  vol.  3, 
Oent.  Dig.  Appeal  and  Error,  !  4188.] 

4.  Same— Instructions. 

Plaintiff  in  trespass  to  try  title  was  not 
prejudiced   by   an   erroneous   instruction,   where 

'Writ  of  error  denied  by  Supreme  Court  Not.  21, 1M6. 


he  was  not  under  the  nndispnted  tacts  entitled 
to  recover  against  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  if  4035,  4036, 
4227.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  L.  N.  Morris 
against  A.  Jaclu.  From  a  Judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Goodrich  ft  Synnott,  for  appellant  D.  M. 
Short  &  Sons,   for  appellee. 

NEILL,  J.  This  is  an  action  of  trespass 
to  try  title  brought  on  June  30,  1903,  by 
appellant  against  appellee  to  recover  100 
acres  of  the  George  English  survey.  The 
plaintiff  pleaded  specially  title  by  limitation 
under  the  5  and  10  years'  statutes.  The  de- 
fendant, after  disclaiming  as  to  20  acres 
known  as  the  "Rice  Old  Field,"  pleaded  not 
gtiilty  and  the  10  years'  statute  of  limitation 
as  to  the  remainder.  The  casis  was  tried 
befort  the  Jury,  and  the  trial  resulted  in  a 
Judgment  in  favor  of  the  defendant,  except 
as  to   the   land   covered  by   his   disclaimer. 

Conclusions  of  Fact. 

A  peculiar  case  Is  presented  by  the  facts. 
Neither  party  claims  or  presents  any  evi- 
dence of  title,  save  under  the  several  stat- 
utes of  limitation  under  which  he  claims. 
Each,  were  it  not  for  the  adverse  possession 
and  claim  of  the  other,  adduced  sufficient 
evidence  of  acquisition  of  title  under  the  stat- 
ute of  limltaMon  to  enable  him  to  recover 
against  lilm  who  would  otherwise  be  the 
true  owner.  But  such  evidence  shows  hostile 
possession  adverse  on  the  part  of  the  one 
to  that  of  the  other. 

Conclusions  of  Law. 

The  question  of  law  presented  by  the  facts, 
the  burden  being  upon  the  plaintiff  to  show 
title  by  limitation,  not  only  against  him  who 
would,  but  for  such  title,  be  the  true  owner, 
is;  Can  he  maintain  his  action  against  the 
defendant  who  shows  the  same  character  of 
title?  Logically,  it  would  seem  not  But 
the  plaintiff  contends  that,  having  been  in 
actual  possession  of  20  acres  of  land  under 
deed  duly  recorded  which  included  all  the 
land  in  controversy,  bis  possession  extended 
constructively  to  all  the  laud  described  in 
such  deed,  and  defendant's  subsequent  pos- 
session of  a  part  of  the  land  he  (plaintiff) 
was  in  such  constructive  possession  of  was 
inelTectlve  as  against  his  prior  constructive 
possession.  This  contention  is  without  foun- 
dation to  support  it.  It  is  true  that  when 
one  enters  upon  unoccupied  land  under  a 
deed  and  holds  adversely,  his  possession  is 
construed  to  be  coextensive  with  bis  deed 
or  title,  and  the  true  owner  will  be  deemed 
to  be  disseised  to  the  extent  of  the  boun- 
daries described  in  the  deed,  although  his 
possession  beyond  the  limits  of  his  actual 
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occupancy  Is  only  constructive.  But  If  the 
owner  Is  at  the  same  time  in  tbe  actual  i>08- 
sesslon  of  a  part  of  the  land,  claiming  title 
to  tbe  whole,  he  has  the  constructive  pos- 
session of  all  land  not  in  the  actual  posses- 
sion of  the  Intruder,  and  this,  though  the 
owner's  actual  possession  is  not  within  the 
limits  of  the  deed  under  which  the  intruder 
claims.  Tbe  reason  for  this  is  that  both 
parties  cannot  be  seised  at  the  same  time 
of  the  same  land  under  different  titles,  and 
the  law,  therefore,  holds  all  that  is  not  in 
the  actual  occupancy  of  tbe  adverse  party 
to  be  in  him  who  has  tbe  better  title.  But 
these  principles  apply  only  In  cases  between 
the  owner  and  an  Intruder,  and  cannot  be 
Invoked  by  one  Intruder  against  another, 
as  is  sought  to  be  done  In  this  case. 

It  Is  shown  by  tbe  facts  in  this  case  that 
the  possession  and  adverse  claim  of  the 
defendant  were  prior  to  that  of  the  plaintiff, 
while,  as  between  them.  It  should  be  re- 
stricted to  the  land  occupied  and  not  ex- 
tended by  construction.  This  follows  neces- 
sarily, for  when  defendant's  possession  ripen- 
ed into  title,  as  against  the  true  owner  he  was 
entitled  as  against  him  to  160  acres,  though 
his  actual  occupancy  covered  only  a  small 
part  of  the  land.  This  quota,  as  Is  shown 
from  the  facts,  can  only  be  made  by  taking 
the  land  In  controversy.  The  plaintiff,  as 
against  the  true  owner,  is,  by  reason  of  his 
possession  having  ripened  into  title,  also 
entitled  to  the'  100  acres  described  In  his 
deed,  though  he  was  only  In  actual  posses- 
sion of  20  acres.  But,  as  both  plaintiff  and 
defendant  could  not  be  seised  at  the  same 
time  of  the  same  land  under  their  several 
claims  of  limitation,  the  title  that  one  ac- 
quired against  the  true  owner  to  tbe  part  be 
was  not  In  actual  possession  of  was  absolute- 
ly destroyed  by  the  same  character  of  title 
acquired  against  the  other.  So,  whatever 
may  have  been  tbe  rights  of  either  party 
against  the  real  owner,  as  between  them- 
selves neither  acquired  title  to  any  of  the 
land  which  was  not  In  his  actual  possession. 
It,  therefore,  necessarily  follows  that  the 
question  stated  can  only  be  answered  in  the 
negative. 

This  renders  it  unnecessary  to  discuss  se- 
riatim the  assignments  of  error.  We  will 
remark,  however,  that  tbe  plaintiff  was  In 
no  way  prejudiced  by  the  exclusion  of  tbe 
deeds  to  his  vendors  which  be  offered  in 
evidence.  His  claim  of  five  years'  limita- 
tion was  not  predicated  on  either  of  them, 
but  on  the  one  to  him  which  was  admitted 
in  evidence,  and  if  he  wished  to  tack  his 
possession  to  that  of  those  under  whom  he 
claimed  he  could  do  so  as  well  without  their 
deeds  as  with  them.  Nor  could  the  charge 
of  the  court,  should  it  be  conceded  erroneous, 
have  prejudiced  the  plaintiff,  for,  under  the 
undisputed  facts,  be  was  as  a  matter  of  law 
not  entitled  to  recover  against  tbe  defendant. 

Affirmed. 


liBCHBNGBR  v.  MERCHANTS'  NAT.  BANK 
OF  HOUSTON.* 

(Court  of  Civil  Appeals  of  Texas.    June  28, 

1906.     DiEsentintr  Opinion  July  5.  1906. 

Rehearing  Denied  Oct.  4,  190&) 

1.  Fbauds,  Statvtx  or  —  Lease  or  Laiiim  — 
Ihpbovements— Equitable    Relief. 

Defendant,  lieing  in  possession  of  the  lower 
story  of  a  building  under  a  written  lease  which 
did  not  expire  until  Febrnary,  1905,  made  a 
verbal  lease  of  the  entire  building,  valued  at 
$100,000,  for  five  years  from  the  latter  date. 
After  makiDg  the  verbal  lease,  and  prior  to  the 
expiration  of  the  written  lease,  he  made  a  small 
addition  to  the  building,  redecorated  the  store 
ceiling,  and  altered  the  fixtures,  all  costing 
about  $400.  Tbe  owner,  before  the  termination 
of  the  written  lease,  repudiated  the  oral  lease. 
Defendant,  relying  on  such  oral  lease,  declined 
to  rent  another  building,  which  hn  could  have 
secured,  and  claimed  that  the  surrender  of  the 
building  would  result  in  damage  to  bis  business 
for  which  he  had  no  adequate  remedy.  Held, 
that  such  facts  were  inadequate  to  take  the  ver- 
bal lease  out  of  the  operation  of  the  statute  of 
frauds. 

2.  Banks  —  Oontbacts  —  Ultba  ViBEa. 

A  lease  of  a  building  by  a  bank  waa  not 
ultra  vires,  where  it  was  leased  to  exchange  the 
use  of  a  part  of  it  for  a  building  suitable  to  its 
purposes,  and  which  could  not  be  procured 
otherwise. 

3.  Same  —  Validity  of  Lease  —  Collateral 
Attack. 

A  person  not  a  party  to  an  executed  lease 
by  a  bank  cannot  question  its  validity  as  ultra 
vires. 

4.  Saub  —  Act  of  Offices  —  Ratificatior. 

The  institution  by  a  bank  of  a  suit  based 
on  a  lease  executed  by  its  vice  president  being 
a  ratification  of  his  act,  his  authority  to  exe- 
cute it  cannot  be  assailed  in  the  suit 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Banks  and  Banking,  {  280.] 

6.  Tbespass  to  Tbt  Title— Right  to  Posses- 
sion. 

Where,  in  an  action  to  recover  realty, 
based  on  a  written  lease  to  a  bank,  tbe  owner 
of  tbe  premises,  l>eing  a  party,  prays  for  posses- 
sion for  tbe  use  of  the  bank,  he  is  entitled  to 
recover  against  a  defendant  claiming  under  an 
oral  lease,  though  tbe  lease  to  the  l>ank  was 
void. 

6.  Fbauds,    Statute    of— Avtibicatite    De- 
fense. 

Tbe  provision  of  the  statute  of  frauds  that 
no  action  shiill  be  brought,  etc.,  applying  to 
those  who  interpose  an  oral  contract  respecting 
lands  as  an  affirmative  defense,  a  defendant  In 
possession  of  premises  cannot  interpose  a  ver- 
E>al  lease  of  five  years  in  defense  of  his  posses- 
sion. 
Reese,  J.,  dissenting. 

ApiJeal  from  District  Conrt,  Harris  Conn- 
ty ;  Norman  O.  Klttrell,  Judge. 

Trespass  to  trV  title  by  the  Merchants' 
National  Bank  of  Houston  against  L.  Lech- 
enger  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Lechenger  appeals.  Af- 
firmed. 

Hogg,  Watkins  &  Jones  and  Baker,  Botts, 
Parker  &  Garwood,  for  appellants.  Ijane, 
Jackson  &  Higgins,  for  appellee  bank.  John 
W.  Parker,  for  appellee  Burns. 

GILL,    G.   J.     The   Merchants*   Nattonal 

Bank,  of  Houston,  Tez.,  sned  L.  Lecbenser 

*Wrtt  of  error  denied  by  Supreme  Court  Not.  14,  isoe. 
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and  Hugh  Bums  to  recorer  the  property 
known  as  the  "Burns  Building"  In  Houston, 
Tex.  The  action  was  In  the  form  of  tres- 
pass to  try  title.  By  amendment  the  bank 
disclosed  that  it  based  Its  right  to  the  build- 
ing qpon  a  written  lease  from  Hugh  Burns, 
the  owner,  whereby  it  acquired  the  right  to 
possession  and  the  right  to  hold  it  for  five 
years  from  February  1,  1905,  in  accordance 
with  the  terms  of  the  lease.  Hugh  Bums 
answered,  admitting  the  execution  of  the 
lease  as  alleged  by  the  bank,  set  up  his  duty 
and  obligation  to  make  delivery,  and  prayed 
for  Judgment  against  his  codefendant.  Lech- 
enger,  for  possession  of  the  building  for  the 
use  of  the  bank.  The  pleadings  of  Lechen- 
ger  are  very  lengthy,  and  we  shall  under- 
take to  state  only  their  substance.  After 
the  general  denial  he  alleged:  That  he  was 
In  possession  of  the  building  on  the  lOtb 
of  October,  1904,  under  a  written  lease  for 
one  year,  which  was  to  expire  on  Februa- 
ry 1,  1905.  That  he  was  in  the  Jewelry 
business,  doing  an  annual  business  of  $75,- 
OOO,  and  making  a  profit  of  about  $11,000. 
That  shortly  prior  to  October  10,  1904,  he 
desired  to  arrange  for  a  place  of  business  for 
the  succeeding  year,  and  as  the  Burns  Build- 
ing suited  him  be  had  an  interyiew  with 
Bums,  to  whom  he  stated  his  situation  and 
his  purposes.  He  also  told  Burns  that  he 
(Lecbenger)  had  an  opportunity  at  that  time 
to  secure  another  suitable  building  in  case 
Burns  refused  to  extend  the  lease  then  cur- 
rent. That  Burns  expressed  satisfaction 
with  him  as  a  tenant,  whereupon  he  and 
Bums  entered  into  a  verbal  agreement  that 
Lechenger  should  have  the  entire  building  at 
a  net  rental  of  6  per  cent,  on  the  value  of 
the  building,  it  helng  valued  at  $100,000; 
Lechenger  to  pay  for  water,  light,  ordinary 
repairs,  Insurance,  and  taxes,  and  he  should 
have  the  right  to  sublet  That  this  lease 
should  extend  from  February  1,  1905,  to 
February  1,  1910.  Under  the  one-year  lease 
for  1904,  Lechenger  occupied  only  the  lower 
story  of  the  building;  the  remainder  being 
occupied  by  other  tenants  of  Bums.  It  was 
understood  In  the  alleged  agreement  that  the 
other  tenants  should  continue  to  pay  their 
rent  to  Bums  until  February  1,  1905,  and 
thereafter  pay  to  Lechenger.  The  latter  was 
to  pay  up  to  February  1,  1905,  under  the 
terms  of  his  current  lease,  which  covered 
only  the  lower  story.  Bums  promised  to  re- 
duce the  agreement  to  writing.  Relying  up- 
on the  promise,  Lechenger,  with  Burns' 
knowledge,  declined  to  rent  another  build- 
ing, which  he  could  have  rented  at  that  time, 
and  proceeded  with  his  arrangements  with 
reference  to  the  five-year  verbal  lease.  He 
erected  a  small  addition  at  the  rear  of  his 
store  at  a  cost  of  $.300.  and  redecorated  the 
celling  of  the  store  and  made  some  alter- 
ation in  the  fixtures  at  a  cost  of  $100.  On 
or  prior  to  December  9,  1904,  he  learned  that 
Bums  had  leased  the  building  to  the  plalntiflf 
bank  and  had  repudiated  bis  oral  lease  to 


blm  (Lechenger),  whereupon  be  notified  th»- 
bank  of  his  agreement  with  Bums.  It  Is- 
Blso  alleged  generally  that  the  bank  knew 
of  the  oral  agreement  prior  to  the  agreement 
between  the  bank  and  Bums.  He  refused  to- 
vacate  upon  the  demand  of  the  bank,  still 
has  possession  of  the  property,  and  on  the- 
1st  of  February,  1905,  and  each  month  there- 
after, tendered  to  Burns  the  agreed  rent  In 
cash.  Upon  his  refusal  to  accept,  the  sum 
was  deposited  in  bank  to  his  credit,  where  It 
yet  remains  subject  to  his  order.  No  money 
or  other  thing  of  value  passed  to  Bums  at 
the  date  of  the  alleged  oral  contract,  nor 
was  anything  due  thereunder  until  Feb- 
ruary 1,  1905.  It  Is  further  averred:  That 
Burns,  the  bank,  and  one  Sweeney,  a  com- 
petitor of  appellant,  have  conspired  to  ex- 
clude him  from  the  building  and  thereby 
ruin  his  business.  That  his  stock  Is  of  the 
value  of  $60,000.  That  his  fixtures  are  suit- 
able to  no  other  building.  That  his  trade 
is  largely  among  the  ladies  of  Houston,  wbo- 
refuse  to  go  on  the  opposite  side  of  Main 
street,  where  the  saloons  and  gambling 
houses  are  situated,  and  trade  only  on  the 
side  of  Main  street  on  which  the  Bums- 
Building  is  situate.  That  the  retail  busi- 
ness district  in  Houston  is  restricted,  and  he 
cannot  now  procure  any  other  building  in  or 
near  that  district,  or  on  that  side  of  Main 
street,  nor  any  other  suitable  building  in 
Houston,  and  that  the  building  which  he 
forbore  to  rent  was  on  the  same  side  of 
Main  street,  in  the  desirable  district,  and 
in  every  way  suitable  to  his  purposes.  That 
the  surrender  of  the  building  will  result  in 
loss  and  damage  to  him,  in  inconvenience 
and  loss  of  trade,  amounting  to  $100,000,  for 
which  he  will  have  no  adequate  remedy. 
Wherefore  he  says  Bums  and  the  bank  (who- 
leased  with  notice  of  his  equities)  are  es- 
topped to  say  that  the  oral  lease  is  void 
under  the  statute  of  frauds,  and  he  prays- 
that  the  lease  be  upheld.  To  this  answer 
both  the  bank  and  Bums  demurred  on  the- 
ground  that  the  pleading  disclosed  that  the 
alleged  lease  was  not  In  writing,  and  set  up 
no  facts  which,  if  true,  would  take  the  con- 
tract out  of  the  statute  of  frauds.  The  de- 
murrer was  sustained,  and,  Lechenger  refus- 
ing to  amend,  the  court  heard  proof  of  the- 
bank's  lease  from  Burns  and  rendered  Judg- 
ment in  favor  of  the  bank  and  Burns  against 
Lechenger.  ■  The  latter  has  appealed,  and  his 
counsel  present  here  with  much  force  the 
contention  that  the  equities  alleged  take  the- 
contract  out  of  the  statute. 

Under  the  proposition  which  arises  on  tht- 
state  of  facts  alleged,  counsel  for  appellant' 
contend  that,  even  If  It  be  held  that  the  im- 
provements are  insufflctent  In  character  and 
value  to  take  the  contract  out  of  the  statute, 
the  independent  consequences  which  will  flow 
from  its  repudiation  are  of  a  nature  so  grave- 
and  irremediable  as  to  call  for  the  interposi- 
tion of  a  court  of  equity.    Counsel  for  ap- 
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pdleea  contend  that,  as  there  was  no  poaaes- 
sion  referable  to  the  oral  contract  and  no 
payment  of  lease  money  until  after  its  repu- 
diation, the  cwisequential  damages  which 
will  flow  from  its  repudiation  cannot  be  con- 
sidered In  determining  whether  the  statute  of 
frauds  shall  be  applied. 

The  authorities  bearing  upon  the  ques-  ' 
tlon,  when  the  grounds  upon  which  they  pro- 
ceed are  considered,  are  peculiarly  confusing 
and  unsatisfactory.  Our  statute  o^  frauds, 
in  so  far  as  It  relates  to  the  question  before 
us,  Is  as  follows:  "No  action  shall  be  brought 
In  any  of  the  courts  in  any  of  the  following 
cases  unless  the  promise  or  agreement  upon 
which  such  action  shall  be  brought  or  some 
memorandum  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with or  by  some  person  by  him  thereunto 
lawfully  authorized.  •  •  •  (4)  Upon  any 
contract  for  the  sale  of  real  estate  or  the 
lease  thereof  for  a  longer  time  than  one 
year."  The  urgent  necessity  for  such  a  statute 
has  been  nnlrersally  recognized,  but,  on  ac- 
count of  the  hard  consequences  following 
Its  application  in  particular  cases,  courts 
of  equity  were  Induced  at  an  early  day  to 
Invent  means  for  avoiding  its  harsh  effecta 
In  England  and  in  most  of  the  states  of 
the  Union  the  statute  Is  avoided  when  the 
oral  contract  is  followed  by  substantial  part 
performance  referable  alone  to  the  contract, 
such  as  entry  Into  possession  and  payment 
of  all  or  part  of  the  consideration.  Pomeroy's 
Equity,  vol.  6,  {  821.  The  English  courts 
seem  to  have  proceeded  upon  the  theory 
that  the  overt  act  of  the  parties  In  deliver- 
ing possession  on  the  one  part,  and  entry 
on  the  part  of  the  other,  admitted  of  sncb 
clear  proof  and  was  such  conclusive  evidence 
of  the  contract  as  would  safely  Justify  them 
In  dispensing  with  the  written  evidence  of 
the  sale.  Pomeroy's  Equity,  voL  6,  U  817, 
S19.  While  our  statute  Is  practically  the 
same  as  the  English  statute,  the  Texas  courts 
have  steadfastly  refused  to  allow  mere  part 
performance  to  dispense  with  written  evi- 
dence In  matters  affecting  the  conveyance  of 
lands.  While  Mr.  Pomeroy  (volume  6.  I  823) 
states  that  the  Texas  doctrine  Is  rested  alone 
upon  the  ground  of  fraud,  we  think  a  careful 
review  of  our  cases  will  show  that,  while 
the  distinction  has  not  always  been  made 
plain,  the  sum  of  their  holdings  amounts  to 
this:  That  possession  is  not  enough.  That 
possession  and  payment  of  purchase  money 
Is  not  enough.  That  possession,  payment  of 
purchase  money,  followed  by  insignificant 
Improvements,  is  not  enough.  Possession  ref- 
erable to  the  contract,  followed  by  valuable 
improvements  of  such  a  nature  as  to  raise 
an  equity  in  favor  of  the  vendee,  which  no 
action  at  law  could  satisfy,  and  which  would 
render  It  fraudulent  on  the  part  of  the  vendor 
to  repudiate  the  verbal  contract,  are  all  re- 
quired to  take  the  case  out  of  the  statute. 
In  other  words,  our  courts  seem  to  have 
adopted  the  English  doctrine  that  thore  must 


be  part  performance  as  an  earnest  of  certain- 
ty of  proof,  but  have  wisely  required  that  In 
addition  the  situation  of  the  vendee  mast 
have  been  so  changed  thereby  that  notUng 
short  of  specific  performance  will  make  blm 
whoI&  Indeed,  In  practical  application,  there 
has  been  small  difference  between  tlie  course 
of  the  English  courts  proceeding  upon  the 
theory  of  part  performance  and  those  courts 
of  this  country,  such  as  Texas  -  and  Massa- 
chusetts, who  proceed  upon  the  broad  ground 
of  equitable  estoppel. 

The  wisdom  of  interposing  In  any  case  to 
suspend  the  application  of  the  statute  has 
been  always  gravely  questioned,  and  courts 
of  equity  everywhere  have  Justified  their  as- 
sumption of  power  on  the  ground  that  the; 
ought  not  to  permit  the  statute  to  work  a 
worse  fraud  than  it  was  designed  to  prevent 
The  care  with  which  the  courts  have  confined 
tbelr  InterTerence  only  to  such  acts  of  part 
performance   and   the   equities   which  grow 
out  of  It  as  are  directly  rtferable  to  tbe 
contract  and  which  In  their  very  nature  pre- 
suppose the  contract.  Is  well  Illustrated  b; 
the  following  language  of  the  earl  of  Sel- 
borne  in  Maddlson   v.   Alderson,   quoted  at 
length  by  Mr.  Pomeroy  at  page  1345  of  bis 
work  on  Equity:    "It  Is  established  both  In 
law  and  equity  that  tbe  fourth  section  of  tbe 
statute  of  frauds  does  not  avoid  parol  coif 
tracts,   but   establishes   a   rule   of   evidence. 
From  the  law  thus  stated  tbe  equitable  conse- 
quences of  the  part  performance  of  a  parol 
contract  concerning  land  seem  to  me  natural- 
ly to  result.    In  a  suit  founded  on  such  part 
performance  the  defendant  Is  really  charged 
upon   the  equities   resulting   from   the  acts 
done  in  execution  of  tbe  contract,  and  not^ 
within  the  meaning  of  tbe  statute,  upon  tbe 
contract  itself.    When  the  statute  says  that 
no   action  shall   be  brought  to   charge  anr 
person  upon  an  oral  contract  concerning  land. 
It  has  in  view  the  simple  case  In  which  lie 
is  charged  upon  the  contract  only,  and  not 
that   in   which   there  are  equities   resultln;; 
from  the  res  gestie  subsequent  to  and  arising 
out  of  the  contract     So  long  as  the  connec- 
tion of  those  res  gestte  with  tbe  alleged  con- 
tract do  not  depend  upon  mere  parol,  bat 
is  reasonably  to  be  Inferred  from  the  m 
gestae   themselves.  Justice  seems   to  reqnire 
some  such  limitation  of  tbe  scope  of  tbe  stat- 
ute.   When,    for   example,   the    vendee  btf 
entered  Into  possession,  parol  evidence  of  tbe 
contract  Is  necessary  to  explain  and  excuse 
that  possession,  but  the  vendor   Is  charge<l- 
not  upon  the  contract  but  upon  tbe  equitj 
arising  from  the  receipt  and  delivery  of  tbe 
possession.    The  doctrine,  however,  so  estab- 
lished, has  been  confined  by  Judges  of  tbe 
greatest  authority  within  limits  designed  to 
prevent  a  recurrence  of  tbe  mischief  which 
the  statute  was  passed  to  suppress.     *    *   * 
It  Is,  In  general,  of  tbe  essence  of  such  act 
of  part  performance  that  the  courts  shall. 
by  reason  of  tbe  act  Itself,  wittaout  knowla: 
whether  there  was  an  agreement  or  not  ^' 
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the  parties  uneqalvocally  In  a  position  dlCFer- 
ent  from  that  which,  according  to  their  legal 
rights,  they  would  be  in  U  there  were  no 
contract.  But  an  act  which,  though  In  truth 
done  In  pursuance  of  a  contract,  admits  of 
explanation  without  supposing  a  contract,  is 
not.  In  general,  admitted  to  constitute  an  act 
of  part  performance  taking  the  case  out  of 
the  statute,  as,  for  example,  the  payment  of 
a  sum  alleged  to  be  purchase  money.  The 
payment  of  a  sum  of  money  Is  an  equivocal 
act  Not  until  the  connection  with  the  con- 
tract Is  established  by  parol  is  it  an  Indica- 
tion of  a  contract  concerning  land.  Similar- 
ly, continuance  In  possession  by  a  lessee  after 
Uie  expiration  of  his  term  is  not  In  Itself 
evidence  of  an  agreement  to  renew,  since  the 
act  may  point  to  a  tenancy  at  will."  This 
according  to  the  learned  author,  is  the  theory 
which  explains  all  the  English  and  most  of 
the  American  cases ;  but,  even  in  those  states 
where  the  relief  Is  predicated  upon  the  broad- 
er ground  of  equitable  estoppel,  the  equities, 
to  be  allowed,  must  have  grown  out  of  acts 
of  part  performance,  and  usually  Inuring 
wrongfully  to  the  benefit  of  the  party  sought 
to  be  charged. 

In  many  Texas  cases  down  to  Lodge  v. 
Leverton,  42  Tex.  18,  the  courts  followed  the 
English  rule  and  gave  the  Bnglish  reason,  and 
even  as  late  as  Gastleman  v.  Sherry,  42  Tex. 
61,  Justice  Beeves,  who  wrote  the  opinion, 
predicated  the  Judgment  upon  part  perform- 
ance, though  citing  Lodge  v.  Leverton,  and  in 
every  Texas  case  which  we  have  been  able  to 
find  the  requisites  of  possession  and  valuable 
improvements  upon  the  faith  of  the  prom- 
ised conv^ance  were  present.  Gamer  v.  Stub- 
blefield,  5  Tex.  655 ;  Dugan's  Heirs  v.  Colvllle's 
Heirs,  8  Tex.  126;  Ottenhouse  v.  Burleson's 
Adm'rs,  11  Tex.  87;  Whltson's  Adm'r  v. 
Smith,  15  Tex.  38;  Neatherly  v.  Blpley,  21 
Tex.  435;  Lodge  v.  Leverton,  supra;  Willis 
V.  Matthews,  46  Tex.  483.  In  Sullivan  r. 
O'Neal,  66  Tex.  434,  1  S.  W.  185,  Justice 
Robertson  applies  the  blended  doctrine  that 
the  equity  relied  upon  must  grow  out  of  acts 
of  part  performance.  In  Murphy  v.  Stell, 
43  Tex.  123,  the  court  emphasized  the  neces- 
sity for  clear  proof  of  the  contract  and  re- 
quired the  proof  for  possession  and  improve- 
ments present  in  all  the  other  cases.  Ponce 
V.  MeWhorter,  50  Tex.  572;  Wells  v.  Davis, 

77  Tex.  636,  14  S.  W.  237 ;  Harold  v.  SMmner, 

78  Tex.  581,  14  S.  W.  995;  Ward  v.  Stuart, 
62  Tex.  833;  Eason  v.  Eason,  61  Tex.  225; 
Wright  V.  Bearrow  (Tex.  Civ.  App.)  36  S.  W. 
190.  These  and  many  other  cases  we  might 
cite,  which,  though  not  deciding  the  question 
in  terms,  illustrate  the  extent  to  which  our 
courts  have  gone,  the  restricted  way  in 
which  the  rule  has  been  applied,  and  their  re- 
luctance to  extend  the  broad  equitable  doc- 
trine to  its  logical  end.  In  Lodge  v.  Lever- 
ton, nipra.  Judge  Moore  reviewed  the  ques- 
tioQ  at  great  length,  and  his  conclusions  have 
neither  been  overthrown  nor  assailed  by  any. 
subsequent  decision.    In  ttiat  case  occurs  the 
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following  quotation  from  Fonblanque,  empha- 
sizing the  significance  of  part  performance 
toward  establishing  the  contract:  "So  If  it 
be  carried  into  execution  by  one  of  the  par- 
ties by  delivering  possession,  and  such  exe- 
cution is  acc^ted  by  the  other,  he  that  ac- 
c^ted  It  must  perform  his  part;  for  when 
there  is  performance  the  evidence  does  not 
lie  merely  upon'  the  words,  but  upon  the  part 
performance,  and  it  is  unconscionable  that 
the  party  who  has  received  the  advantage  of 
the  contract  should  be  admitted  to  say  that 
such  contract  was  never  made."  Justice 
Moore,  however,  after  reviewing  the  author- 
ities, rejects  the  doctrine  that  mere  part  per^ 
formance  will  autliorlze  a  decree,  and  holds 
outright  that  the  interposition  of  the  courts 
can  be  Justified  alone  upon  the  ground  of  pre- 
venting fraud.  It  appears,  however,  that,  in- 
stead of  repudiating  the  necessity  for  part 
performance,  he  merely  holds  that  tliat  alone 
is  not  sufficient.  As  we  have  seen,  many  of 
the  Texas  cases  which  preceded  that  had  fol- 
lowed the  doctrine  that  mere  part  perform- 
ance would  authoriee  the  decree,  independent 
of  whether  the  position  of  the  parties  had 
thereby  been  irrevocably  changed.  In  con- 
cluding his  dlBCUBslon  of  the  question  Judge 
Moore  remarks:  "The  propriety  of  enfor- 
cing such  contracts  by  courts  of  equity  un- 
der any  circumstances  has  always  been  a 
mooted  question,  and,  while  it  is  not  to  be 
denied  by  us  that  It  may  be  done  in  such 
cases  as  have  heretofore  been  held  by  the 
courts  as  authorizing  it,  we  are  unwilling 
to  extend  its  limits  beyond  the  boundaries 
defined  by  them." 

We  cannot  escape  the  conclusion,  therefore, 
that  the  decision  must  t>e  regarded  as  a  re- 
striction upon  the  English  rule,  rather  than 
an  enlargement  of  it  It  is  undoubtedly  true 
that  it  has  generally  t)een  believed  by  the 
bench  and  bar  of  the  state  that  it  is  more 
dIflJcult  to  enforce  a  parol  contract  for  the 
sale  of  land  under  the  Texas  decisions  than 
In  those  Jurisdictions  where  the  English  rule 
of  part  performance  prevails.  We  are  aware 
that  the  broad  principle  of  equitable  estoppel, 
if  logically  extended,  would  Include  the  case 
made  by  appellant's  pleading.  In  several  of 
the  later  Texas  cases  there  are  expressions 
broad  enough  in  their  scope  to  include,  per- 
haps, the  state  of  facts  alleged.  In  Bate- 
man  v.  Maddox,  86  Tex.  546,  28  S.  W.  51, 
Justice  Brown  expressly  reserved  the  ques- 
tion as  to  what  amount  of  part  performance 
of  a  parol  lease  of  real  estate  for  a  longer 
time  than  one  year  would  take  the  contract 
out  of  the  statute.  In  Sorrells  v.  Ooldberg 
(Tex.  Civ.  App.)  78  S.  W.  712,  It  Is  held  that 
possession  and  payment  of  several  install- 
ments of  rent  will  take  the  lease  out  of  the 
statute.  In  Morris  v.  Gaines,  82  Tex.  268, 
17  S.  W.  538,  Chief  Justice  Gaines,  In  ap- 
plying the  rule  to  the  state  of  facts  there 
involved,  announced  the  equitable  doctrine 
In  very  broad  terms,  but  did  not  overrule 
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Lodge  T.  LeTerton,  BTii»:a,  and  declined  to  de- 
cide that  the  rule  he  declared  was  inconsist- 
ent with  that  case.  In  our  opinion  the  doc- 
trlna  actually  applied  in  Morris'  Case  was 
not  Inconsistent  with  Lodge  v.  Lererton. 
The  suit  was  upon  an  oral  promise  to  pay 
the  debt  of  another  and  involved  a  different 
section  of  the  statute.  Nor  Is  Evans  v.  Kail- 
way  (Tex.  Civ.  App.)  28  S.  W.  904,  cited  by 
appellant,  inconsistent  with  our  conclusion. 
In  that  case  the  plaintiff  by  oral  promise  in- 
duced a  railway  company  to  build  its  road 
across  his  land;  he  agreeing  to  make  deed 
to  the  right  of  way.  The  road  was  built  on 
the  faith  of  his  promise,  and  the  oonrt  right- 
ly held  him  bound.  In  Bradley  v.  Owsley, 
74  Tex.  71,  11  8.  W.  1052,  Justice  Henry 
states  the  doctrine  broadly,  using  the  ex- 
pression "possession,  valuable  improvements, 
or  other  facts  making  the  transaction  a 
fraud  on  the  purchaser  if  not  enforced" ;  but 
In  that  case,  although  there  was  possession, 
payment  of  purchase  money  and  small  im- 
provements, recovery  was  denied.  Anderson 
T.  Anderson  (Tex.  Civ.  App.)  86  S.  W.  818, 
cited  by  appellant,  opinion  by  Justice  Wil- 
liams is  in  no  way  inconsistent  with  the  oth- 
er Texas  cases  cited  by  us.  Nor  has  appel- 
lant cited  us  to  any  case  In  which  a  parol 
transfer  of  an  estate  In  lands  has  been  en- 
forced merely  for  the  reason  that  the  vendee 
would  otherwise  suffer  some  consequential 
damage  Independent  of  the  land  and  his  con- 
nection therewith  by  reason  of  his  reliance 
upon  the  oral  promise  to  convey. 

Mr.  Pomeroy,  at  section  830  of  his  work 
on  Equity  (volume  6),  states  that.  Independ- 
ent of  the  doctrine  of  part  performance,  re- 
lief will  be  granted  when  the  fraud  of  de- 
fendant had  led  to  an  Irretrievable  change 
of  posIUon,  citing  Peek  v.  Peek,  77  Cal.  106, 
19  Pa&  227,  11  Am.  St  Rep.  244,  1  L.  R.  A. 
186,  Allen  v.  Moore,  30  Colo.  307,  70  Pac. 
682,  Gaslight  Co.  V.  Baltimore  Coal  Co.,  63 
Md.  285,  and  Wooldrldge  v.  Scott,  69  Mo. 
669.  In  Wooldrldge's  Case,  supra,  there  Is 
a  doubtful  dictum  tending  to  support  the 
text  Peek  v.  Peek,  supra,  was  a  case  where- 
by one  by  artifice  and  fraud  Induced  a  wom- 
an to  marry  him  on  his  promise  to  convey 
to  her  certain  lands  and  other  property. 
The  contract  was  upheld,  the  court  following 
Glass  V.  Hulbert  102  Mass.  24, 3  Am.  Rep.  418, 
and  Green  v.  Green,  34  Kan.  740,  10  Pac.  166, 
65  Am.  Rep.  256.  The  court  quotes  from  Mr. 
Story  the  expression:  "In  this  respect  It  Is 
always  treated  as  a  peculiar  case  standing 
upon  Its  own  grounds."  1  Story,  Eq.  Juris. 
§  768.  Gaslight  Co.  v.  Baltimore  Coal  Co., 
supra,  was  a  case  Involving  a  contract  for 
the  sale  and  delivery  of  chattels,  and  Is  not 
In  point  Allen  v.  Moore,  supra.  Is  not  ac- 
cessible to  this  court  In  Dugan's  Heirs  v. 
CoIviUe's  Heirs,  8  Tex.  126,  Justice  Lips- 
comb Instanced  as  analogous  the  case  of  one 
standing  by  and  permitting  another  to  sell 
his  land  to  one  Iiniorant  of  the  bystander's 
title.    We  have   found   no  other  authority 


which  recognizes  the  analogy  between  the 
two  cases,  and  It  seems  to  us  the  distinction 
is  broad  and  clear.  In  the  one  case  there 
was  a  contract  upon  which  the  party  relied, 
notwithstanding  the  clear  terms  of  the  stat- 
ute. In  the  other  there  was  at  least  a  tacit 
misrepresentation  of  an  existing  fact  on  the 
part  of  the  party  sought  to  be  charged,  upon 
which  another  acted  to  his  detriment  To 
such  a  case  the  statute  bears  no  relation, 
and  specific  performance  is  not  the  appropri- 
ate remedy.  "By  the  concurrence  of  all  the 
American  authorities,"  says  Mr.  Warvelle  In 
his  work  on  Vendors,  at  section  767,  "posses- 
sion may  be  fairly  considered  as  the  first 
and  In  many  Instances  the  best  of  all  the 
elements  that  contribute  to  take  the  case  out 
of  the  statute  of  frauds,  and  coupled  with 
payments,  improvements,  and  other  like  in- 
gredients It  will  rarely  prove  ineffectual." 
"To    allow    a    mere    technical    possession 

•  *  *  capable  of  being  proved  by  only 
select  and  confidential  witnesses  to  be  sufficient 

*  *  *  would  manifestly  afford  an  encoor- 
agement  to  dishonest  testimony."  Browne 
on  Stat  Brands,  §  473.  The  same  author  de- 
clares the  possession  should  be  exclusive  and 
necessarily  of  the  specific  land  claimed.  If 
one  who  Is  In  possession  of  premises  verbal- 
ly contracts  with  the  owner  for  a  new  term, 
his  merely  continuing  in  possession  after 
making  a  new  contract  Is  not  a  taking  of 
possession  within  the  rule.  Browne  on  Stat 
Frauds,  t  476. 

From  these  considerations  we  conclude 
that  unless, the  appellant's  allegations  may 
be  fairly  construed  as  averring  valuable  Im- 
provements, following  distinct  possession  de- 
livered by  the  grantor  and  taken  by  appel- 
lant upon  the  faith  of  the  contract  bis  case 
must  fail,  the  majority  of  the  court  being 
of  the  opinion  that  the  loss  of  opportunity  to 
secure  another  suitable  building  and  the  al- 
leged consequent  damage  are  not  Independ- 
ent of  the  others,  sufficient  to  take  the  case 
out  of  the  statute  of  frauds.  With  this 
conclusion  In  mind,  we  will  further  analyze 
the  allegations  of  appellant  with  respect  to 
the  question  of  possession  and  Improvements. 
The  answer  clearly  discloses:  That  on  the 
10th  of  October,  1904,  appellant  was  In  poe- 
session  of  the  lower  story  of  the  building  un- 
der a  written  lease  which  did  not  expire 
until  February  1,  1905.  That  the  remainder 
of  the  building  was  occupied  by  other  tenants 
of  Burns,  who  continued  to  be  his  tenants, 
with  their  rent  payable  to  him,  until  Feb- 
ruary 1,  1905,  when  they  should  begin  to, 
pay  to  appellant  That  appellant's  obliga- 
tion under  the  new  lease  and  the  Increased 
monthly  rental  did  not  begin  until  February 
1,  1906.  With  these  distinct  allegations  of 
minute  facts  we  are  of  opinion  that  the  gen- 
eral allegation  following,  that  Bums  on  the 
10th  of  October  placed  him  in  possession  of 
the  entire  building  under  the  terms  of  the 
five-year  verbal  lease,  is  a  mere  conclusion 
of  ttie  pleader  and  should  not  be  regarded 
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as  an  allegation  of  fact  We  bave,  then,  a 
possession  of  a  part  of  the  building  already 
existing  and  lawfully  referable  to  the  current 
lease.  The  allegations  disclose  that  the  new 
lease  was  repudiated  before  February  1, 
1906.  The  improvements  alleged  to  have 
been  made  prior  to  notice  of  repudiation  were 
not  only  made  during  the  li^e  of  the  old  lease, 
but  are  of  value  so  insignificant  compared 
to  the  total  value  of  the  property,  and  mani- 
festly 80  easily  compensated  for  by  an  action 
at  law,  that  appellant  does  not  seriously 
contend  that,  standing  alone  or  coupled  with 
the  alleged  possession,  they  would  serve  to 
uphold  the  equity  he  seeks  to  enforce.  That 
the  possession  alleged  will  be  referred  to  the 
current  lease  is  a  proposition  upheld  by  the 
elementary  authorities  dted  above  upon  the 
point,  and  finds  ample  support  in  Texas 
cases:  Bateman  Bros.  v.  Maddox,  86  Tex. 
646,  26  S.  W.  51;  City  of  San  Antonio  v. 
French,  80  Tex.  5T7,  16  S.  W.  440,  26  Am. 
8t  Rep.  763.  See,  also,  Browne  on  Statute 
of  Frauds,  $  47T. 

Another  element,  usually  present  wbere  a 
contract  of  this  character  Is  Insisted  on,  Is 
the  parting  with  a  consideration.  Nothing 
passed  to  Bums,  and  the  contract  was  re- 
pudiated long  before  the  contract  became 
operative  or  anything  became  due.  Of 
course.  It  Is  manifest  that  the  tender  of  the 
monthly  rental  after  the  contract  was  re- 
pudiated is  utterly  without  force  in  the  case 
beyond  a  continuing  offer  to  comply  with 
the  terms  of  the  alleged  contract.  If  prior  to 
the  tender  no  such  equities  bad  arisen  as 
bound  Bums  to  bis  agreement,  he  was  free 
to  repudiate  it  and  refuse  the  tendered  rent. 
It  is  clear  to  our  minds  that,  unassisted  by 
what  may  be  termed  the  outlying  equl^ 
growing  out  of  the  failure  to  procure  an- 
other building,  the  other  facts  alleged  are 
wholly  Inadequate  to  Justify  a  decree;  In 
this  we  all  concur. 

Justice  REESE  dissents  upon  the  main  pro- 
position, and  win  express  his  views  in  a  sep- 
arate opinion. 

Some  other  minor  contentions  remain  to  be 
noticed.  Appellant  urges  two  points  against 
recovery  by  the  bnnk:  (1)  The  lease  be- 
tween Bums  and  the  bank  was  ultra  vires 
as  to  the  bank,  because  their  pleadings  dis- 
close that  the  bank  had  not  leased  It  for  the 
purpose  of  using  it  or  any  part  of  It  for  bank- 
ing purposes.  (2)  It  was  neither  alleged  nor 
proven  that  the  vice  president  who  executed 
it  was  duly  authorized  to  do  so  by  the  di- 
rectory. Tto  the  first  objection  there  are 
two  answers:  The  allegations  of  the  bank 
disclose  that  they  leased  the  building  in  or- 
der to  exchange  the  use  of  a  'part  of  it  for 
a  building  suitable  to  their  purposes,  which 
they  urgently  needed  and  could  not  procure 
otherwise.  We  think  this  answered  the  re- 
quirement of  the  law.  Second,  the  lease  was 
an  executed  contract  between  Burns  and  the 
bank,  to  which  the  sovereign  alone  could  make 
objection.    Russell  v.  Railway  Co.,  68  Tex. 


662,  6  S.  W.  686;  Hom«  of  Mercy  T.  David- 
son, 90  Tex.  529,  39  S.  W.  924.  It  is  certain 
that  one  not  a  party  thereto  could  not  ques- 
tion it  To  the  second  It  is  a  sufficient  re- 
ply to  say  that  the  bank  Is  now  ratifying  the 
act  of  its  vice  president  by  prosecuting  this 
litigation,  and  It  does  not  rest  with  appellant 
to  say  there  was  no  previous  authority. 
Back  of  all  this  is  the  proposition,  to  our 
minds  perfectly  soimd,  that  Bums,  the  admit- 
ted owner,  haing  prayed  for  possession  of 
the  building  for  the  use  of  the  bank,  was  en- 
titled to  recover,  even  if  the  lease  to  the  bank 
had  appeared  to  be  void.  The  Contention 
that  the  pleadings  of  Burns  amounted  to  no 
more  than  a  disclaimer  is  without  merit  ' 
This  is  true,  also,  of  the  contention  urged  by 
appellant  that  because  he  Is  a  defendant  in 
possession  the  statute  of  frauds  does  not 
apply  to  his  effort  to  interpose  the  verbal 
lease  in  defense  of  his  possession.  While 
the  statute  contains  the  expression,  "No  ac- 
tion shall  be  brought"  etc.,  it  has  been  held 
to  apply  equally  to  those  who  Interpose  an 
oral  contract  respecting  lands  as  an  affirma- 
tive defense.  Lodge  v.  Leverton,  supra.  •• 
Recurring,  In  conclusion,  to  the  main  ques- 
tion discussed,  the  majority  are  of  the  opin- 
ion that  if  such  contracts  may  be  enforced 
whenever  Irremediable  damage  results  from 
tbelr  repudiation,  and  this  without  any  acts 
of  the  parties  directly  touching  the  lands  to 
be  affected,  bat  upon  the  broad  ground  tliat 
specific  performance  should  follow  whenever 
the  position  of  the  parties  Is  thereby  so 
changed  that  the  remedy  at  law  is  not  ade- 
quate, then  the  statute  bad  as  well  be  abro- 
gated. It  will  open  the  door  to  Just  such 
mischief  as  vexed  the  world  when  the  stat- 
ute of  frauds  first  became  a  law.  It  will 
make  it  possible  for  a  dishonest  tenant  by 
the  aid  of  bis  employes  to  extend  his  lease 
indefinitely  and  at  any  rental  which  may 
suit  his  purposes.  A  casual  and  ill-consider- 
ed conversation  may  be  converted  Into  a 
grave  undertaking,  and  one,  by  purposely 
acting  on  it  and  changing  his  position,  may 
by  the  aid  of  false  testimony  take  a  man's 
lands  for  years  or  in  fee  at  his  own  price. 
We  do  not  mean  to  Intimate  that  there  is 
a  hint  of  such  design  in  this  case.  We  have 
discussed  the  questions  upon  the  theory  that 
the  facts  averred  are  true.  We  speak  merely 
of  the  evils  which  may  fiow  from  a  further 
extension  of  the  grounds  of  equitable  in- 
terference In  the  matter  of  parol  sales  of 
lands.  So  far,  the  courts  of  the  state  have 
proceeded  with  caution  and  conservatism 
in  dealing  with  the  statute  of  frauds.  In 
every  case  of  specific  performance  there  have 
been  present  those  certain  and  reliable  evi- 
dences of  the  contract  such  as  possession 
and  valuable  Improvements,  acts  and  facta 
in  themselves  unequivocal  and  presupposing 
the  contract  The  majority  are  not  disposed 
to  be  the  first  to  dispense  with  these  valuable 
safeguards  against  fraud.  We  are  content 
to  follow  what  has  been  said  In  the  bettor 
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oonaideied  oplnlona  In  this  state  and  to  re- 
fuse  to  extend  the  rale  beyond  the  point  to 
which  it  has  already  been  carried. 

We  think  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 

REESE,  J.  (dissenting).  I  concur  In  the 
opinion  of  the  majority  that  the  improve- 
ments alleged  to  have  been  made  by  appel- 
lant upon  the  property,  talcing  into  considera- 
tion the  value  of  the  five  years'  lease,  were 
not  sufficient  to  authorize  a  court  of  equity 
to  enforce  the  parol  contract  of  lease  for 
five  years.  I  also  concur  In  the  view  that 
the  delivery  of  possession  of  the  premises, 
as  alleged  by  appellant,  was  not  sufficient 
If  there  was,  at  the  date  of  the  alleged  parol 
contract  for  a  five  years'  lease  beginning  on 
February  1,  1906,  a  delivery  of  possession 
of  the  property  under  such  contract  or  a 
tacking  of  such  five  years'  lease  on  his  then 
existing  lease  for  one  year,  with  a  present 
delivery  of  possession  under  such  contract, 
such  delivery  of  possession  did  not  alter  ap- 
pellant's status  with  reference  to  the  proper- 
ty. He  was  already  In  possession  under  his 
existing  lease,  and  entitled  to  such  possession 
until  the  following  February.  I  think,  how- 
ever, that  these  facts  of  possession  and  im- 
provements are  entitled  to  some  consideration 
in  connection  with  the  other  equities  hereaft- 
er referred  to.  I  understand  the  majority  to 
hold  that,  while  delivery  of  possession  of  the 
property  in  case  of  a  parol  sale  of  land  or 
lease  thereof  for  a  longer  term  than  five 
years  Is  not  of  itself  sufficient  to  take  such 
sale  or  lease  ont  of  the  operation  of  the 
statute  of  frauds,  such  delivery  and  accept- 
ance of  iwssession  Is  in  all  cases  essential 
to  such  result,  and  that  no  equities  of  any 
kind  will  suffice,  unless  there  is  also  this 
essential  element  of  a  delivery  and  accept- 
ance of  possession  upon  the  faith  of  the  parol 
contract  In  this  view  I  do  not  concur.  It 
is  alleged  in  the  pleadings  of  appellant  that, 
relying  upon  the  verbal  contract  for  the  five 
years'  lease  and  Bums'  agreement  to  have 
the  same  reduced  to  writing,  he  was  in- 
duced to  forego  the  opportunity  to  procure  a 
lease  of  the  only  building  In  the  city  of 
Houston  suitable  for  his  business;  that 
Bums  knew  of  his  Intention  to  secure  a 
lease  of  this  building  and  persuaded  him  to 
make  the  five  years'  lease  of  the  building  in 
'Which  he  was  then  located  instead  of  leasing 
the  other.  The  allegations  of  the  petition  are 
full  and  spedflc  as  to  the  irretrievable  loss 
to  appellant  in  his  business  which  he  will 
suffer  if  the  verbal  lease  from  Burns  Is  not 
enforced,  which  loss  would  be  directly  at- 
tributable to  his  reliance  upon  the  verbal 
lease  and  upon  Burns'  promise  to  reduce  it 
to  writing. 

The  underlying  principle  upon  which  cotu^ 
of  equity  have  acted  In  enforcing  parol  agree- 
ments within  the  inhibition  of  the  statute  of 
frauds  has  always  been  that  it  is  necessary 
to  enforce  sudi  agreements  in  order  that  a 


statute  made  for  the  purpose  of  preTenting 
fraud  may  not  be  made  an  instrument  of 
fraud.  As  said  by  this  court  in  Brlnghurst 
V.  Texas  Ck>.,  87  S.  W.  893,  13  Tex.  Ct  Bep. 
133,  the  doctrine  rests  fundamentally  upon 
the  principle  of  equitable  estoppel.  Upon  no 
other  ground,  I  think,  can  a  court  of  equity 
Justify  the  abrogation  of  the  statute.  Upon 
this  view  it  seems  illogical  to  hold  that  all 
other  elements  of  equitable  estoppel  must  fall 
to  take  a  case  out  of  the  operation  of  the  stat- 
ute in  case  of  a  parol  sale  of  land  or  a  lease 
thereof  for  more  than  five  years,  if  there  Is 
no  delivery  of  possession  nnder  the  contract 
In  the  case  of  Morris  v.  Gaines.  82  Tex.  258. 
17  S.  W.  53d,  it  Is  said:  'rrhe  doctrine  is 
well  established  that  where  either  party,  in 
reliance  upon  the  verbal  promise  of  the  other, 
has  been  Induced  to  do  or  to  forbear  to  do 
any  act  and  thereby  his  position  has  been 
BO  changed  for  the  worse  that  he  would  be 
defrauded  by  a  failure  to  carry  out  the  con- 
tract equity  will  enforce  a  performance."  I 
think  this  is  a  sound  and  not  too  broad  state- 
ment of  the  equitable  doctrhie  applicable  to 
the  present  case,  and  that  courts  in  this 
state  have  not  been  called  upon  to  apply  It 
to  the  tacts  of  any  case,  in  which  the  element 
of  delivery  of  possession  was  lacking,  should 
not  Interfere  with  its  application  here.  Mr. 
Fomeroy  in  his  work  on  Equitable  Jtuispm- 
dence  says:  "Independently  of  the  doctrine 
of  part  performance,  relief  may  be  granted 
when  the  defendant  has  been  qullty  of  fraud 
which  leads  to  an  irretrievable  change  of 
position.  Accordingly,  where  a  marriage  Is 
obtained  under  a  fraudulent  promise  to  con- 
vey property,  the  defendant  may  be  forced  to 
carry  ont  his  contract  although,  as  we  hare 
seen,  marriage  is  not  a  sufficient  part  per- 
formance to  take  a  case  out  of  the  statute. 
Likewise,  where  there  is  a  fraudulent  omis- 
sion to  have  an  agreement  reduced  to  writ- 
ing, which  Induces  an  irretrievable  change 
of  position,  equity  will  grant  relief."  6  Pom. 
Equity  Juris.  }  830.  If  it  be  true,  as  stated 
by  Chief  Justice  Gill,  speaking  for  this  court 
in  Brlnghurst  v.  Texas  Co.,  supra,  that  "upon 
whatever  grounds,  however,  parol  sales  of 
real  estate  have  been  upheld  in  other  Juria- 
dlctions  we  are  satisfied  that  In  this  state 
they  are  upheld  on  the  theory  of  estoppel," 
not  upon  the  doctrine  of  part  performance 
furnishing  such  reliable  evidence  of  the  con- 
tract as  to  supply  the  place  of  the  written 
evidence  required  by  the  statute  of  frauds, 
but  upon  the  broader  doctrine,  pturely  equita- 
ble in  cases  of  this  kind,  of  estoppel,  such  con- 
clusion seems  to  me  to  be  Inconsistent  with 
the  opinion  of  the  court  In  the  present  case. 
Mr.  Fomeroy,  in  bis  woi^  on  Equity  Juris- 
prudence, sums  up  hlB  statement  of  the  ori- 
gin, history,  and  nature  of  this  doctrine 
by  the  following  comprehmalTe  definition: 
"Ejqultable  estoppel  is  the  effect  of  the  volnn- 
tary  conduct  of  a  party  whereby  he  is  ab- 
solutely precluded,  both  at  law  and  In  equity, 
from  asserting  rights  which  might  perhaps 
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have  otherwise  existed,  either  of  property, 
of  contract,  or  of  remedy,  as  against  another 
person,  who  has  In  good  faith  relied  upon 
such  conduct  and  has  been  induced  thereby 
to  change  his  position  for  the  worse,  and 
who  on  his  part  acqulreB  some  correspond- 
ing right,  either  of  property,  contract,  or  of 
remedy."  2  Pomeroy's  Equity  Judlspru- 
dence,  |  804.  Now,  when  the  appellant 
seeks  to  have  applied  to  the  facts  of  this 
case  the  doctrine  of  equitable  estoppel  upon 
which  parol  sales  of  real  estate  are  upheld 
In  this  state  as  said  In  Brlnghurst  v.  Texas 
Co.,  and  the  broader  doctrine  announced  by 
the  Supreme  Court  In  Morris  v.  Gaines,  su- 
pra, I  do  not  think  It  is  a  sufficient  answer 
to  say  that  the  relief  sought  does  not  come 
within  the  limits  imposed  upon  the  applica- 
tion of  the  doctrine  by  the  facta  of  adjudicat- 
ed cases.  A  general  principle,  if  well  set- 
tled, cannot  properly  be  so  limited.  That 
the  facts  of  this  case,  as  stated  in  the  opin- 
ion of  the  majority  of  the  court,  bring  it 
within  the  general  principles  of  equitable 
estoppel,  necessarily  elastic  in  their  very  na- 
ture, and  the  doctrine  stated  in  Morris  r. 
Gaines,  I  think  can  hardly  be  denied,  un- 
less the  principles  of  equity  stated  are  to  be 
confined  to  cases  identical  in  their  facts  to 
those  heretofore  adjudicated. 

The  holding  of  this  court  in  Brlnghurst  T. 
Texas  Convpany  seems  to  me  entirely  incon- 
sistent with  the  holding  of  the  majority  In 
the  present  case.  In  passing  upon  the  parol 
sale  by  Mlnter  to  Willis,  the  court  says: 
"Upon  whatever  grounds,  however,  parol 
sates  of  real  estate  have  been  upheld  in  other 
jurisdictions,  we  are  satisfied  that  in  this 
state  they  are  upheld  on  the  theory  of  es- 
toppel. We  do  not  pause  to  discuss  the 
point,  but  content  ourselves  with  the  citation 
of  representative  cases.  Wooldrldge  v.  Han- 
cock, 70  Tex.  21,  6  S.  W.  818;  Lodge  T.  Ley- 
erton,  42  Tex.  18.  The  inquiry  then  Is,  was 
there  any  evidence  tending  to  establish  an 
estoppel  as  between  Mlnter  and  Willis?  Ac- 
cording to  the  testimony  of  Willis  he  under- 
took to  buy  up  the  conflicting  claims  to  the 
Sour  Lake  property.  He  purchased  the 
claims  of  Lacy,  Lacour,  and  the  heirs  of 
Smith,  paying  tiierefore  in  the  aggregate 
about  (20,000.  When  he  came  to  take  pos- 
session he  found  Mlnter  in  charge  under  a 
deed  to  the  whole  tract  Mlnter  had  refused 
to  recognize  Mrs.  Iiacy's  claim.  While  he 
did  not  regard  Mlnter's  title  as  paramount, 
and  laid  small  stress  upon  it  as  a  title,  he 
nevertheless  would  not  have  proceeded  with 
his  plans,  which  involved  the  expenditure  of 
large  sums  of  money,  until  he  could  dispose 
of  Mlnter.  If  his  statement  is  true,  he  dis- 
posed of  Mlnter's  claim  for  a  valuable  con- 
sideration. That  It  was  small  may  be  ac- 
counted for  by  the  state  of  the  title  generally, 
and  tbe  fact  that  Mlnter's  right  grew  out  of 
a  sale  under  execution  for  costs  and  for  a 
very  small  consideration.  But  with  the  size 
of  the  consideration  moving  from  Willis  to 
Mlnter  wo  have  nothing  to  do,  since  its 
adequacy  to  sustain  the  contract  is  not  ques- 


tioned. Nor  are  we  concerned  with  the  cred- 
ibility of  the  witness.  He  so  testified  and 
the  jury  believed  him.  Therefore,  although 
it  Is  true  that  WUlls  would  not  have  pro- 
ceeded but  for  his  other  purchases,  and  bis 
conduct  was  largely  influenced  by  them,  the 
verdict  establishes  the  contention  that  he 
also  relied  on  the  transaction  with  Mlnter, 
and  that  but  for  that  the  progress  of  hlK 
plans  would  have  been  arrested  and  he  would 
not  have  expended  the  large  sums  he  did 
expend  in  improvements  until  he  had  dis- 
posed of  Mlnter's  claims  by  purchase  or  in 
some  other  way.  We  have,  then,  the  ordinary 
elements  of  estoppel,  and  we  can  perceive 
no  good  reason  why  one  who  purchases  sev- 
eral adverse  claims  may  not  avail  of  the  de- 
fense against  any  one  of  his  vendors  against 
whom  it  may  be  appropriate  under  the  facts. 
If  the  proposition  is  not  sound,  then  a  tenant 
In  common  cannot  under  any  circumstances 
acquire  the  title  of  his  co-tenant  except  by  an 
instrument  in  writing.  The  selling  co-tenant 
cannot  in  any  way  estop  himself  as  against 
the  purchasing  co-tenant,  because  the  latter 
has  neither  entered  nor  Improved  with  sole 
reference  to  the  purchase,  and  this  one  was 
asserting  an  exclusive  right  against  the 
other."  The  parol  sale  is  upheld  and  en- 
forced upon  the  bare  equities  of  the  case 
arising  from  the  fact  that  Willis  had  been 
led  to  expend  large  sums  for  improvements, 
which  he  would  not  have  done  if  he  had  not 
disposed  of  Mlnter's  claim  by  purchase.  It 
is  not  claimed  that  possession  of  the  prop- 
erty was  delivered  and  accepted  on  the 
faith  of  the  parol  sale  by  Mlnter. 

I  can  see  no  difference  in  principle,  as  a 
basis  of  equitable  estoppel,  between  the  ex- 
penditure of  money  by  Willis  on  the  faith 
of  the  parol  sale  and  the  large  and  irretrieva- 
ble loss  suffered  by  Lechenger,  according  to 
the  allegations  of  his  answer.  In  the  loss  of 
the  opportunity  to  rent  a  suitable  building 
for  his  business,  directly  Induced  by  his  re- 
liance upon  the  parol  lease.  The  allegations 
of  appellant's  pleadings  must  be  taken  as 
true,  and  I  think  they  make  a  case  for  the 
application  of  the  equitable  doctrine  referred 
to.  I  regret  not  to  be  able  to  concur  in  the 
views  so  ably  expressed  in  the  opinion  of 
Chief  Justice  GILL,  speaking  for  the  major- 
ity. I  think  the  trial  court"  erred  in  sustain- 
ing exceptions  to  the  appellant's  answers, 
and  that  the  Judgment  should  be  reversed 
and  the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.  GAMMAGB. 

(Court   of   Civil   Appeals   of  Texas.    June  16. 
1906.     Rehearing  Refused  Oct  6,  1906.) 

1.  NBGUOEHCB— CORTBIBUTOBT  NBauaERox — 

Nkcxssitt  of  Plkadiwg. 

The  defanae  of  contributory  negligence  not 
having  been  pleaded  b;  defendant  and  not  be- 
ing developed  by  plaintiff's  case,  is  not  available. 

[Ed.  Note. — For  cases  In  point  see  vol.  87, 
Cant  Dig.  Negligence,  j  195.] 

•Writ  of  error  denied  bjr  Supreme  Court  November 
1,  1908.  /^  I 
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2.  Cabriebs  —  Injurt  to  PASSENaEB  — Con- 

TRIBUTOBT   NEGLIGENCE— EVIDENCE. 

Evidence  in  action  for  injuries  to  a  panen- 
ger  caused  by  the  parting  of  cars  as  be  waa 
passing  from  one  to  tbe  other,  held  insufiScient 
to  raise  the  question  of  contributory  negligence, 
on  the  ground  that  be  waa  warned. 

Appeal  from  District  Court,  Bowie  C!ounty: 
P.  A.  Turner,  Judge. 

Action  by  E.  D.  Gamma  ge  against  the 
St  Louis  Southwestern  Railway  Company 
of  Texas.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

E.  B.  Perkins  and  Glass,  Estes  &  King, 
for  appellant  Hart,  Maliaffey  &  Thomas, 
for  appellee. 

TALBOT,  J.  This  la  a  suit  by  appellee 
against  appellant  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negllgeftce  of  ap- 
pellant's servants.  Appellant  pleaded  a  gen- 
eral denial.  A  Jury  trial  resulted  in  a  yet- 
diet  and  Judgment  for  appellee  in  the  sum 
of  $760,  from  which  appellant  has  appealed. 

On  August  27,  1904,  appellee  was  in  the 
dty  of  Texarkana,  Tex.,  and  purchased  of 
appellant. a  ticket  entitling  bim  to  be  car- 
ried as  a  passenger  over  its  line  of  railway 
from  that  place  to  Redwater,  Tex.  When 
appellant's  passenger  train  going  to  Redwa- 
ter arrived  at  Texarkana,  appellee  boarded 
it  and  took  his  seat  in  one  of  the  coaches 
thereof.  This  train  was  made  up  of  coaches 
destined  to  different  points  on  appellant's 
road,  and,  soon  after  appellee  had  taken  his 
seat  tbe  conductor  In  charge  of  said  train 
directed  all  passengers  going  to  Bedwater 
to  go  into  the  second  coach.  He  said  to 
appellee,  "You  get  into  the  second  car."  As 
appellee  was  passing  from  the  car  he  was 
in  to  the  car  into  which  he  was  directed  by 
the  conductor  to  go,  and  as  he  was  in  the 
act  of  stepping  from  the  platform  of  the 
one  car  to  the  other,  the  cars  were  un- 
coupled by  appellant's  employes,  and  sepa- 
rated, and  appellee  was  thereby  caused  to 
fall  between  the  cars  to  the  ground,  and,  as 
a  result  thereof,  was  seriously  injured. 

Appellant  requested  the  court,  by  sepa- 
rate special  charges,  to  Instruct  the  Jury,  in 
substance:  First,  that  if  they  should  And 
that  appellee  fell  between  tbe  cars,  as  they 
were  pulled  apart,  at  the  time  and  In  the 
manner  alleged  by  him,  and  further  found 
that,  as  he  started  to  pass  from  one  to  the 
other  of  said  cars,  he  was  warned  or  signaled 
back,  and  that  he  failed  to  heed  same,  and, 
after  such  warning  or  signaling,  of  his  own 
accord,  attempted  to  pass  from  the  car  he 
-was  in  to  the  car  in  front  of  bim,  and  fell, 
to  find  for  appellant;  second,  that  if  they 
should  find  that  appellee  fell  between  tbe 
cars  as  they  were  pulled  apart,  and  further 
found  that  as  he  started  to  pass  from  one 
to  the  other,  an  employe  of  appellant  un- 
coupling said  cars  warned  or  signaled  him 
not  to  attempt  to  cross  from  the  car  he  was 
on  tO'  the  one  in  front  of  him,  and  If  they 


believed  that  a  person  of  ordinary  care  and 
prudence  would  not  have  attempted  to  ova 
from  tbe  one  to  the  other  under  tbe  dmuE- 
stancea,  then  return  a  verdict  in  favor  ot 
appellant  Both  of  these  charges  were  re- 
fused, and  the  court's  action  is  assigned  u 
error.  It  seems  to  be  settled  by  the  deci- 
sions of  this  state  that  if  the  defendant  I^ 
lies  upon  contributory  negligence  not  devel- 
oped by  tbe  plaintiff's  case,  he  must  in  order 
to  make  such  defense  available,  plead  ii 
Such  plea  was  not  filed  In  this  case,  and 
the  issue  arising  neither  on  appellee's  pleed- 
Ings,  nor  the  evidence  ofTered  by  him,  tte 
special  charges  were  correctly  refused.  Hur- 
ry V,  Railway  Co.,  73  Tex.  6,  11  S.  W.  12; 
Railway  Co.  v.  Watson,  72  Tex.  633, 10  8.  W. 
731;  Railway  Co.  v.  Shleder,  88  Tex.  153. 
30  8.  W.  902,  28  L.  R.  A.  538:  Oil  O).  t. 
Jarrard,  91  Tex.  290,  42  S.  W.  959;  Railway 
Co.  T.  Johnson,  90  Tex.  304,  38  S.  W.  5»: 
Railway  Co.  v.  Jamison,  12  Tex.  Civ.  App. 
689,  34  S.  W.  674.  Besides,  we  are  ot  tlie 
opinion  the  evidence  was  insuffident  ta 
raise  the  Issues  sought  to  be  submitted.  Id 
order  to  have  found  for  tbe  appellant  mde; 
the  requested  instructions,  the  Jury  wonM 
have  been  required  to  find  that  sndi  wan- 
ing as  therein  referred  to  was  given,  that  ap- 
pellee was  the  man  to  whom  It  was  ^vea, 
and  that  he  saw  or  heard  It,  and  willfcilj 
disregarded  the  same.  No  witness  testi- 
fied to  these  facts.  The  switchman  of  ap- 
pellant who  must  have  given  tbe  warning 
claimed,  if  given  at  all,  disclaimed  anj 
knowledge  whatever  of  the  actddent  resnltiss 
in  appellee's  injuries,  and  hence  his  testi- 
mony, while  it  is  not  so  expressed,  amounti 
to  denial  that  such  warning  was  given.  Tbe 
testimony  of  the  witness  Cnllen,  upon  wbtch 
the  charges  were  probably  predicated,  is  en- 
tirely too  meager  and  lacking  in  probatin 
force  to  Justify  a  finding  that  appellee  vai 
warned  as  suggested.  He  does  not  swear 
positively  that  a  warning  was  given.  Be 
does  not  identify  appellee  as  the  man  be  nw 
step  from  the  car,  or  to  whom  he  supposed 
warning  was  given.  Appellee  was  {Djnied 
at  night  on  August  27,  1904^  and  this  witne* 
could  not  tell  whether  tbe  incident  of  tbe 
man  stepping  from  tbe  car  which  be  wit- 
nessed, occurred  in  the  daytime  or  at  nipht 
and  could  be  no  more  definite  as  to  the  date 
of  its  occvirrence  than  that  it  happened  was 
time  in  the  summer  of  that  year.  He  says  be 
saw  the  switchman  motioning  to  some  oce. 
but  did  not  know  whether  be  waa  motioolng 
to  the  man  be  saw  step  off  tbe  car  or  not: 
that  the  switchman  uncoupled  tbe  cars,  ga" 
a  signal  to  the  engineer,  the  cars  were  pnlW 
apart  and  a  man  at  that  Instant  stepped  oX 
He  did  not  hear  the  switchman  say  an;this< 
to  the  man,  and  whatever  motion  he  saw, 
and  tbe  stepping  of  the  man  from  tbe  or. 
occurred  at  about  the  same  instant  Who 
considered  as  a  whole,  we  regard  the  testi- 
mony of  this  witness  as  entirely  too  ragw 
and  indefinite  to  authorize  a  finding  that  ap- 
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pellee  wu  notlfled  that  the  cars  were  about 
to  be  separated  and  warned  not  to  attempt 
a  passage  from  tbe  one  to  the  other.  Fur- 
thermore, the  first  of  the  charges  referred 
to  la  probably  erroneous,  in  that  the  Jury 
were  thereby  Instructed,  In  effect,  that,  if 
appellee  was  guilty  of  the  acts  therein  eno- 
merated,  the  same  constituted  contributory 
negligence  per  se. 

The  other  assignments  of  error  complain 
that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial,  because  the  evidence 
was  insufficient  to  support  the  verdict,  and 
the  verdict  was  excessive.  These  assign- 
ments are  without  merit,  and  will  be  over- 
mled.  The  evidence,  we  think,  is  amply 
snffldent  to  show  that  appellee  was  injured 
tbroogh  the  negligence  of  appellant's  serv- 
ants, and  has  sustained  damages  In  the 
amount  awarded  him  by  the  verdict  of  the 
Jury. 

The  judgment  of  the  court  below  Is  af- 
firmed. 


DUPREB  &  McCtJTCHAN  v.  TEXAS  &  P. 
RY.  CO.  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.    Jane  80, 
1906.    Rehearing  Denied  Oct.  6,  1906.) 

1.  EvinsNCB— Opihion  of  Witness. 

A  witness'  answer  to  a  queBtton  as  to  why 
cattle  remained  in  the  pens  at  a  certain  place 
for  the  length  of  time  they  did,  that  he  did  not 
know,  but  presumed  that  they  were  waiting  for 
an  early  stock  train  the  next  morning,  on  which 
they  were  taken  out,  was  improperly  admitted, 
being  the  opinion  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  2148-2185.] 

2.  TBiAi^—lNBiBuonoRB— Issues  Not  Raised 
BT  Evidence. 

In  an  action  for  damages  to  cattle  in  trans- 
portation, where  the  evidence  was  insufficient  to 
raise  an  issue  that  the  cattle  were  weak  and 
needed  to  be  unloaded  to  recuperate,  an  instruc- 
tion submitting  such  issue  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  }  597.] 

3.  Same— UNDnE  Pbomirenoe  to  Pabticulab 
Mattebs. 

In  an  action  for  damages  for  delay  in  the 
transportation  of  cattle,  an  instruction  singling 
out  certain  facts  and  stating  that  the  jury  could 
consider  them  in  determining  what  was  a  reason- 
able time  tor  the  shipment  of  the  cattle  was 
erroneous  in  giving  too  great  emphasis  to  the 
particular  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  S{  577-^1.] 

4.  Same— MisLEADino  Irstbuotions. 

An  instruction  stating  that  the  jury  could 
consider  the  other  freight  being  handled  over 
the  road  at  the  same  time  in  determining  wheth- 
er the  cattle  were  transported  in  a  reasonable 
time  was  misleading,  where  there  was  no  evi- 
dence as  to  the  amount  of  freight  being  shipped 
at  the  same  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  <§  569-576,  597.J 

.\ppeal  from  Dallas  County  Court;  H.  F. 
Lierley,  Judge. 

Action  by  Dupree  &  McCntchan  against 
the  Texas  &  Pacific  Railway  Company  and 
another  for  damages  in  the  transportation  of 


stock.    From   a   Judgment   for  defendants, 
the  plaintUts  appeal.    Reversed. 

C.  M.  Templeton,  for  appellants.  Llake 
ft  Henry  and  Louis  Wilson,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  originally 
Instituted  in  the  justice  court  of  precinct 
No.  1,  Dallas  county,  Tex.,  by  the  appellants, 
Dupree  &  McCutchan,  against  the  Texas  & 
Pacific  Railway  Company  and  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
(called  In  this  opinion  "Iron  Mountain  Railway 
Company"),  for  damages  In  the  sum  of  $146.- 
82  on  account  of  delay,  shrinkage,  rough  han- 
dling, etc..  In  title  transportation  by  appellees 
for  appellants  of  93  grown  cattle  and  7  calves 
from  Benbrook,  Tex.,  to  East  St  Louis,  111., 
on  or  about  July  19,  1902.  In  the  trial 
In  the  justice  court  the  plaintiffs  were  award- 
ed a  judgment  against  both  defendants  for 
$100,  and  the  Texas  &  Pacific  Railway  Com- 
pany was  awarded  a  Judgment  over  against 
Its  co-defendant,  the  "Iron  Mountain  Rait 
way  Company,"  for  the  sum  of  $100,  or  so 
much  as  It  might  have  to  pay  to  the  plain- 
tiffs upon  said  judgment.  The  defendant  the 
"IronMountaIn  Railway  Company"  appealed 
from  this  judgment  to  the  county  court  of 
Dallas  county,  Tex.  Upon  the  trial  In  the 
county  court  there  was  a  verdict  and  judg- 
ment In  favor  of  the  plaintiffs  and  against 
each  of  the  defendants  for  the  sum  of  $8.25. 
making  a  total  of  $16UJ0.    Plaintiffs  appealed. 

On  the  trial  in  the  county  court  the  de- 
fendant "Iron  Mountain  Railway  Company," 
over  plaintiffs'  objection,  read  in  evidence  the 
following  question  and  answer  from  the  dep- 
osition of  Its  witness  Oeo.  W.  Denlson: 
"What  is  the  reason  of  their  [meaning  the 
cattle]  remaining  the  length  of  time  they 
did  In  the  pens  of  Little  Rock?  What  ob- 
jection did  the  shipper  make  to  this?"  "I 
do  not  know  why  the  cattle  remained  in  the 
pens  at  Ft  Smith  Crossing  the  length  of 
time  they  did.  I  presume,  however,  that 
they  were  waiting  for  the  early  stock  train 
the  next  morning,  on  which  they  were  taken 
out  The  shipper  made  no  objection  to  the 
cattle  remaining  there  as  they  did."  The 
answer  of  the  witness  as  to  why  the  cattle 
remained  In  the  pens  at  Ft.  Smith  Crossing 
the  length  of  time  they  did  was  only  the 
opinion  and  conclusion  of  the  witness,  and 
the  appellants'  objection  to  the  same  based 
on  that  ground  should  have  been  sustained. 

The  following  paragraph  of  the  court's 
charge  Is  assigned  as  error:  "If  you  find 
and  believe  from  the  evidence  that  the  cat- 
tle were  weak  and  needed  to  be  unloaded 
and  held  In  the  pens  the  length  of  time 
they  were  held  at  the  points  and  places 
held,  to  recuiierate  the  said  cattle,  then 
you  are  told  that  It  was  the  duty  of  the  de- 
fendants to  so  unload  and  hold  said  cattle 
In  the  pens  such  time  as  was  reasonably 
necessary  to  recuperate  them,  and  the  de- 
fendants would  not  be  liable  for  such  delay, 
it  any  there  was."    The  evidence  was  in- 
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sufficient  to  raise  tbe  issue  that  the  cattle 
were  weak  and  needed  to  be  unloaded  and 
held  to  recuperate.  This  charge  submitted 
an  issue  nc{t  raised  by  the  evidence,  and  was 
error.    Railway  v.  GUmore,  62  Tex.  391. 

In  the  third  paragraph  of  tbe  charge  the 
court  instructed  the  Jury  as  follows:  "In 
passing  upon  the  question  of  delay  in  tbe 
shipment  and  transportation  of  the  shipment, 
yon  are  instructed  that  tbe  duty  of  the  de- 
fendants was  to  use  reasonable  diligence  to 
transport  the  shipment  of  the  plaintiffs,  con- 
sidering all  tbe  facts  and  circumstances,  in 
a  reasonable  time,  over  their  respective  lines 
of  railroad;  and  in  determining  what  was 
a  reasonable  time  you  will  consider  tbe  dis- 
tance the  shipment  bad  to  be  carried  by  each 
defendant,  tbe  size  of  the  shipment,  the  oth- 
er freight  being  handled  over  tbe  railroad 
at  the  same  time,  tbe  necessity  of  tbe  trains 
stopping  to  secure  coal,  water,  and  for  oth- 
er purposes,  and  tbe  facts  and  circumstances 
surrounding  the  shipment"  This  charge 
singled  out  certain  facts  and  circumstances, 
some  of  which  were  shown  In  evidence,  and 
told  the  Jury  that  they  could  consider  the 
same  in  determining  what  was  a  reasonable 
time  for  the  shlmpent  of  tbe  cattle.  This 
charge  gave  too  much  emphasis  to  the  partic- 
ular facts  and  circumstances  referred  to, 
and  was  error.  Railway  v.  Kutac,  76  Tex. 
478,  18  S.  W.  327;  Medlln  v.  Wllkins,  60  Tex. 
415 ;  Railway  v.  Taylor,  6  Tex.  Civ.  App.  668, 
24  S.  W.  975.  It  told  the  Jury  that  they  could 
consider  "the  other  freight  being  handled 
over  the  railroad  at  tbe  same  time"  in  de- 
termining whether  the  cattle  were  trans- 
ported in  a  reasonable  time.  There  was  no 
evidence  as  to  the  extent  or  amount  of  the 
other  freight  shipped  over  the  railroad  at 
the  time  appellants'  cattle  were  shipped,  and 
In  this  respect  it  was  misleading.  Railway 
V.  Harriett,  80  Tex.  83,  84,  15  8.  W.  556. 

We  find  no  other  reversible  error  in  the  rte- 
ord.  For  the  errors  pointed  out,  tbe  Judg- 
ment is  reversed,  and  the  cause  remanded. 


TRAMMELL  v.   ULLJIAN,  LEWIS  &  CX).» 

(Court   of  Civil  Appeals  of  Texas.    June  16, 

1906.    Rehearing  Denied  Oct  4,  1906.) 

1.  GABmsHioeitT  —  Judombrt  Aoainst  Oab- 
HiSHisH— Vacation— BquiTT  Suit. 

Though  a  court  of  cnancerv  has  power  to 
set  aside  a  judgment  duly  rendered  against  a 
garnishee  and  grant  a  new  trial  of  the  Issue  of 
tbe  garnishee's  liability,  it  will  only  exercise 
such  jurisdiction  on  facta  showing  the  clearest 
and  strongest  reason  for  Its  interposition. 

2.  Same— Negligence. 

Where  a  garnishee  permitted  judgment  to 
t>e  erroneously  rendered  on  his  answer,  as  a  re- 
sult of  bis  inexcnsable  neglect,  and  a  bill  in 
equity  to  set  aside  such  judgment  failed  to  al" 
lege  any  excuse  for  complainant's  failure  to  pur- 
sue his  legal  remedy  by  a  motion  for  new  trial 
during  the  term,  or  by  appeal  or  writ  of  error, 
the  bill  was  demurrable. 

[Ed.  Note. — For  cases  in  point  see  ToL  24, 
Pent   Dig.   Garnishment,   g   360.] 

'Application  for  writ  ot   error  dismissed   b7   Su- 
preme Court  for  want  of  jurisdiction. 


8.  Same — LiABii.rrT  or  Gasmshkb— Answer. 
Where  a  garnishee  answered,  folly  denying 
indebtedness  to  the  defendant,  but  alleged  that 
he  had  deposited  $800  In  a  bank,  out  of  which 
an  unascertained  Indebtedness  from  the  gar- 
nishee to  the  defendant  was  to  be  paid  on  a 
settlement  of  their  aooonnts,  and  that  before 
the  settlement  the  bank  suspended  payment  etc., 
plaintiff  in  the  garnishment  proceeding  was  not 
entitled  to  Judgment  on  the  answer. 

Appeal  from  Galveston  County  Court; 
Lewis  Fisher,  Judge. 

Suit  by  H.  L.  Trammell  against  TTllman, 
Lewis  &  Co.  From  a  decree  dismissing  a  bill, 
plaintiff  appeals.    Affirmed. 

Geo.  W.  Graves,  tor  appellant  Hunt  & 
Myer,  for  appellees. 

REESE,  J.  nitanan,  LevTls  &  Co.  being 
Judgment  creditors  of  T.  L.  Larkln,  who  owed 
them  $513.76  for  which  they  bad  obtained 
Judgment  in  tbe  county  court  of  Galveston 
county,  sued  out  a  writ  of  garnishment  In 
statutory  form  against  H.  L.  Trammell.  The 
writ  of  garnishment  having  been  duly  served 
upon  Trammell  be  made  answer  thereto  as 
follows:  "I  am  unable  to  say  at  tbe  present 
time  in  what  amount  I  am  Indebted  to  T.  L. 
Larkln,  nor  what  I  was  Indebted  to  the  said 
Larkln  when  tbe  writ  of  garnishment  In  this 
suit  was  served  upon  me,  for  the  reason 
hereinafter  set  out.  I  have  no  effects  of  tbe 
said  T.  L.  Larkln  in  my  possession,  nor  had 
I  any  effects  of  tbe  said  T.  L.  Larkln  in 
my  possession  when  tbe  said  writ  was  served. 
I  know  of  no  other  persons  who  are  indebted 
to  the  said  T.  L.  Larkln  or  who  have  effects 
belonging  to  tbe  said  Larkln  in  their  posses- 
sion, except  Citizens  National  Bank  of  Beau- 
mont, Tex.,  which  has  In  Its  possession  abont 
1800,  deposited  In  said  bank  by  me  on  tbe 
22d  day  of  July,  1903.  with  the  intention  of 
turning  said  amount  over  to  Larkln  when  we 
should  have  a  settlement,  but  before  we,  the 
said  Larkln  and  myself,  had  a  settlement 
tbe  said  bank  suspended  payment  and  is  now 
in  tbe  hands  of  a  receiver,  and  what  per  cent 
said  bank  will  pay  to  creditors  on  their  de- 
posits I  am  unable  to  say,  but  Larkln  will 
lose  whatever  part  of  said  amount  that  said 
bank  falls  to  repay  to  me."  From  certain 
allegatlcois  In  the  petition  In  this  case  it  is 
to  be  inferred  that  Trammell  was  at  tbe 
time  a  nonresident  of  Galveston  county  and 
made  answer  under  the  provisions  of  tbe 
statute  with  regard  to  garnishment  proceed- 
ings against  nonresidents,  but  it  is  not  affirm- 
atively BO  stated,  nor  does  it  appear  by  posi- 
tive averment  or  proof  that  such  was  the 
case.  Tbe  answer  of  the  garnishee  appears 
to  have  been  made  September  28,  1903.  On 
October  27,  1903,  Judgment  was  rendered 
by  tbe  said  county  court  which,  after  recit- 
ing tbe  existence  of  Judgment  against  Larkln 
and  the  Issuance  and  service  of  the  writ  of 
garnishment  proceeds:  "And  it  further  ap- 
pearing to  the  court  from  the  evidence  and 
from  the  answer  of  said  H.  L.  Trammell,  gar- 
nishee, that  tbe  said  H.  L.  Trammell  Is  in- 
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debted  to  the  said  T.  L.  Larkln,  and  was 
wben  said  writ  was  served  upon  bim,  in 
tbe  sum  of  1800.00:  It  is  tberefore  con- 
sidered, ordered,  adjudged,  and  decreed  by 
the  conrt  that  plaintiff  M.  Ullman,  who  trades 
and  does  business  under  the  firm  name  and 
style  of  'UUman,  Lewis  &  Co.,'  do  have  and 
recover  of  and  from  the  defendant  H.  L. 
Xrammell  the  sum  of  five  hundred  and  thir- 
teen and  T*/ioo  ($513.76)  dollars,  together 
with  interest  thereon  from  this  day  until 
paid  at  the  date  of  10  per  cent  per  annum, 
and  all  costs  herein  incurred,  for  which  said 
plaintiff  may  have  his  execution  or  executions, 
as  many  and  as  often  as  may  be  necessary, 
against  tbe  said  H.  L.  Trammel] ;  and  further 
that  tbe  amount  or  amounts  paid  by  or  receiv- 
ed from  said  H.  L.  Trammel!  upon  tUs  Judg- 
ment shall  be  a  credit  upon  bis  indebtedness, 
as  aforesaid,  to  tbe  said  T.  L.  Larklu,  and 
shall  operate  as  payment  and  satisfaction  of 
said  indebtedness  pro  tanto."  On  December 
11, 1903,  Trammel!  instituted  this  suit  against 
Ullman,  Lewis  &  Oo.  in  tbe  said  conrt  to 
set  aside  and  vacate  tbe  aforesaid  Judgment 
against  him  and  for  a  new  trial.  Plaintlfr 
also,  at  tbe  time  of  filing  tbe  petition,  applied 
for  and  obtained  a  writ  of  Injunction  from  the 
connty  Judge  restraining  the  said  Ullman, 
Lewis  &  Ck).,  from  further  proceedings  to 
enforce  said  Judgment  until  the  final  deter- 
mination of  this  case.  Defendant  demurred 
generally  to  the  petition,  and  also,  by  special 
exceptions,  objected  that  it  appeared  from 
tbe  allegations  of  the  petition  that  the  Judg- 
naent  songht  to  be  vacated  was  not'  rendered 
through  any  fraud  on  the  part  of  defendant, 
nor  by  accident,  mistake,  or  error  due  to  tbe 
acts  of  defendant  but  was  due  to  tbe  negli- 
gence of  plaintiff  and  that  plaintiff  was  not 
prevented  from  making  bis  defenses,  if  any 
be  had,  by  fraud,  accident,  or  acts  of  defend- 
ant It  is  farther  objected  by  special  ex- 
ception that  by  the  petition  plaintiff  seeks 
to  set  aside  the  Judgment  upon  the  ground 
that  it  was  rendered  up<»i  evidence  which  it 
was  alleged  would  not  legally  authorize  the 
Judgment,  though  tbe  answer  of  the  garnishee 
disclosed  an  Indebtedness  to  Larkln  in  excess 
of  defendant's  debt  against  Larkln,  and  be- 
canse  it  appears  that  plaintiff  has  failed  to 
make  an  answer  which  would  have  protected 
blm  from  said  judgment  and  it  Is  not  alleged 
tbat  bis  failure  to  make  sncb  answer  was 
caused  by  tbe  fraud  of  defendant  and  further 
that  tbe  petition  shows  that  plaintiff  has  not 
availed  himself  of  bis  remedy  at  law  of  ap- 
peal or  writ  of  error  to  set  aside  said  Judg- 
ment Upon  the  hearing  the  general  demar> 
rer  and  several  special  exceptions  weare  sus- 
tained and  the  canse  dismissed,  from  which 
judgment  Trammel!  prosecutes  this  appeal. 
Tbe  case  as  presented  Is  a  motion  or  peti- 
tion for  new  trial  made  after  the  term  at 
'wiiicb  tbe  Judgment  was  rendered,  and  is  a 
purely  equitable  proceeding.  Tbe  principles 
'vehlch  govern  such  proceedings  are  well  set- 
tled in  this  state,  and  are  thus  stated  in 


the. opinion  of  the  Supreme  Conrt  In  Nevlns 
T.  McEee,  61  Tex.  413,  from  which  we  quote 
at  length:  "The  object  of  tbe  present  suit 
was  to  set  aside  a  Judgment  duly  rendered  in 
a  garnishment  proceedings  against  Nevlns,  to 
retry  the  issue  between  the  parties  deter- 
mined in  tbat  cause,  and  have  a  decision 
made  as  to  whether  the  plaintiff  in  that  Judg- 
ment or  another  party  who  claimed  to  own 
the  note,  was  entitled  to  recover  against 
the  garnishee.  In  fact  it  vfas  an  attempt 
by  petition,  filed  after  the  adjournment  of 
the  term  of  the  court  at  which  the  Judgment 
was  rendered,  to  obtain  a  new  trial  of  tbe 
cause  which  bad  resulted  In  such  Judgment  . 
A  court  of  chancery  has  power  to  grant  such 
relief,  but  it  will  not  do  so  except  upon  facts 
which  show  the  clearest  and  strongest  rea- 
sons for  its  interposition.  It  was  held  by 
this  court  in  Johnson  v.  Templeton,  60  Tex. 
288,  that  it  is  not  sufficient  to  show  that  in- 
justice as  been  done,  or  that  the  plaintiff 
has  a  good  defense  which  he  was  prevented 
from  making  upon  the  triaL  But  he  must 
further  show  that  be  has  not  resorted  to 
chancery  because  of  any  inattention  or  negli- 
gence on  his  part  He  must  show  a  clear 
case  of  diligence  as  well  as  of  merit ;  tbat  he 
has  a  good  defense  which  he  was  prevented 
frcan  making  by  fraud,  accident,  or  tbe  acts  , 
of  the  opposite  party,  wholly  unmixed  with 
any  fault  or  negligence  on  his  part  Here  It 
Is  not  pretended  that  the  appellant  was  de- 
prived of  his  defense  by  tbe  fraud  of  any 
one,  or  by  any  act  chargeable  to  the  plaintiff 
in  garnishment  If  his  failure  to  appear  and 
defend  tbe  action  can  be  said  to  have  been  due 
to  accident  McKee  had  nothing  to  do  with 
bringing  It  about  but  it  was  owing  solely  to 
the  negligence  of  Nevlns  or  of  the  attorney 
to  whom  he  intrusted  the  defense  of  the 
cause."  Taylor,  Knapp  &  Co.  v.  Fore,  42  Tex. 
263;  Overton  v.  Blum,  50  Tex.  423;  John- 
son V.  Templeton,  60  Tex.  239;  Harn  v. 
Phelps,  65  Tex.  697. 

Appellant  states  in  his  petition,  very  fully, 
that  be  is  not  indebted  to  Larkln  and  was 
not  at  the  time  of  the  service  of  tbe  writ 
of  garnishment,  and  thus  shows  what  would 
have  been  a  sufficient  defense  to  the  proceed- 
ing against  bim  as  garnishee,  but  it  appears 
tbat  after  filing  tbe  answer  herein  set  out 
he  paid  no  further  attention  to  the  proceed- 
ing, but  contented  himself  with  merely  filing 
the  answer.  It  does  not  appear  to  us  tbat 
the  answer  alone  authorized  the  Judgment 
against  appellant,  but  upon  tbe  face  of  the 
Judgment  It  appears  to  have  been  rendered 
upon  "tbe  evidence  and  from  the  answer" 
of  tbe  garnishee.  The  petition  does  not  en- 
lighten ns  further  as  to  the  pleadings  or 
evidence  In  tbe  case  In  which  the  judgment 
was  rendered.  The  only  excuse  attempted 
to  be  given  for  the  failure  of  appellant  to 
give  farther  attention  to  the  case  in  which 
it  was  sought  to  charge  blm  with  so  large  a 
sum,  if  Indeed,  It  be  appellant's  intention  to 
orge  this  as  an  excuse,  la  "that  at  the  date 
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of  the  said  answer  In  gamlshmeat  and  aald 
Judgment  and  until  after  the  adjournment 
of  the  term  of  said  court  at  which  said 
Judgment  was  rendered,  plaintifTs  attorney, 
who  had  charge  of  all  of  his  legal  business 
and  particularly  his  business  with  said  Lar- 
kln,  was  sick  In  bed  and  unable  to  represent 
plaintiff."  It  may  be  freely  conceded  that 
It  was  error  in  the  court  to  render  Judgment 
upon  the  uncontroverted  answer  of  appellant 
to  the  garnishment  alone,  but  it  is  not  al- 
leged that  this  was  done,  and  if  it  bad  been, 
practically  no  excuse  is  shown  for  appellant's 
failure  to  pursue  the  plain  legal  remedy  to 
have  such  error  corrected  by  motion  for  new 
trial  daring  the  term,  or  by  appeal  or  writ 
of  error.  It  is  true  that  it  is  alleged  that 
appellant  was  Ignorant  that  the  Judgment 
had  been  rendered  until  after  the  adjourn- 
ment of  the  term,  but  this  very  Ignorance 
was  the  result  of  his  inexcusable  neglect 
to  give  that  attention  to  the  suit,  in  the  pro- 
tection of  his  interest,  which  the  law  re- 
quired of  him.  It  is  not  pretended  that  ap- 
pellees, by  any  act  of  theirs.  Induced  the  be- 
lief from  which  appellant  seems  to  have  acted 
that  his  answer  would  effectually  prevent  any 
Judgment  against  him.  The  court  had  Juris- 
diction of  the  subject-matter  and  of  the  par- 
ties. The  most  that  can  be  claimed  from 
the  allegations  of  the  petition  is  that  the 
Judgment  was  probably  erroneous,  and  that 
he  has  now  a  good  defense  to  the  demand 
against  him.  This  is  not  sufficient  to  entitle 
him  to  set  aside  the  Judgment  by  this  proceed- 
ing and  hare  new  trial  of  the  cause. 

The  trial  court  did  not  err  in  sustaining 
the  general  demurrer  and  special  exceptions. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

Affirmed. 


PARKER  et  ux.   v.   W.   L.   MOODY   &  00. 

<Oourt   of   Civil   Appeals   of   Texas.    June   20, 
1906.     On  Rehearing,  Oct  10,  1906.) 

1.  JuDOMENT— Collateral  Attack. 

In  trpspass  to  try  title,  an  attack  on  a  Judg- 
ment, under  which  the  land  was  sold  on  execu- 
tion, is  collateral,  the  action  in  which  the  judg- 
ment was  rendered  tieing  in  a  different  court, 
though  between  the  same  parties. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  Judgment,  §  965.J 

2.  Homesteads— RuBAL  and  Ubban— Exemp- 
tion. 

A  homestea4  must  be  wholly  urban  or  rural, 
BO  that  one  residing  on  a  lot  in  a  town  cannot 
claim  exempt  as  part  thereof  a  disconnected 
tract  ontside  the  town. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homestead,  (  100.] 

Appeal  from  District  Court,  Leon  County; 
Gordon  Boone,  Judge. 

Action  by  W.  L.  Moody  &  Co.  against  J.  P. 
Parker  and  wife.  From  an  adverse  Judg- 
ment, defendants  appeal.    Affirmed. 

Boyd,  Edwards  &  Boyd  and  Wm,  Watson, 
for  appellants.  B.  D.  Dashtell  and  S.  W. 
Dean,  for  appellees. 


NEILL,  J.  This  is  an  action  of  trespass  to 
try  title,  brought  by  W.  L.  Moody  &  Co.,  ap- 
pellees, against  J.  P.  Parker  and  wife,  appel- 
lants, to  recover  a  certain  tract  of  land  con- 
taining about  20  acres  situated  in  Leon  coun- 
ty. The  answer  of  defendants  consisted  of  a 
plea  of  not  guilty.  The  case  was  tried  with- 
out a  Jury,  and  Judgment  rendered  in  favor  ot 
appellees  for  the  land  in  controversy. 

Conclusions  of  fact:  On  July  9,  1903,  ap- 
pellees recovered  a  Judgment  in  the  county 
court  of  Leon  county  against  the  appellant  for 
$390.49,  with  6  per  cent  interest  thereon  from 
its  date.  From  this  Judgment  an  appeal  was 
prosecuted  on  a  cost  bond,  without  super- 
sedeas to  the  Court  of  Civil  Appeals,  by  whicb 
court  it  was  affirmed  on  December  8,  1903. 
An  execution  was  issued  on  the  Judgment  on 
June  7,  1904,  by  virtue  of  which  the  proper- 
ty in  controversy  was  duly  levied  on  as  the 
pioperty  of  Parker  and  sold  by  the  sheriff  to 
appellees,  and  deed  made  by  him  to  them  on 
July  8,  1904.  The  real  issue  in  the  case  is 
whether  the  property  was  a  part  of  appel- 
lants' homestead.  It  is  situated  in  the  coun- 
try, with  a  fruit  orchard  on  it,  and  occupied 
by  traants  who  used  it  for  purposes  of  agri- 
culture and  horticulture;  appellant  J.  P. 
Parker  getting  a  part  of  the  crop  grown  on 
It,  which  he  uses  at  home  and  sells  on  the 
market  Appellants,  nor  any  member  of  their 
family,  ever  lived  on  the  land,  or  used  or  oe- 
cupied  It  as  a  home.  But  their  residence,  in 
which  they  lived,  was  upon  a  two-acre  lot 
situated  within  the  limits  of  the  town  of  Baf- 
falo.  This  the  trial  Judge  found  as  a  fact, 
and  there  is  evidence  tending  to  support  sucb 
a  finding.  Besides  the  land  in  controversy, 
appellants  owned  several  other  tracts  of  land, 
in  all  not  exceeding  200  acres.  In  the  conn- 
try  which  he  rented  and  used  for  agrlcnlture 
purposes.  Parker  was  ncft  a  farmer,  but,  at 
the  time  of  the  levy  and  sale,  was,  and  had 
been  for  some  time  prior  thereto,  a  traveling 
salesman  or  drummer  for  a  drug  company. 
Immediately  prior  to  the  time  he  commenced 
to  pursue  the  vocation  of  drummer  he  was 
manager  of  the  J.  P.  Parker  Company,  which 
was  engaged  in  a  general  mercantile  business 
in  the  town  of  Buffalo,  Tex.,  and  bad  been 
conducting  such  business  for  three  or  four 
years.  During  that  time  he  lived  with  his 
family  on  the  two-acre  lot  where  he  has  con- 
tinued to  reside  ever  since.  He  also  had  and 
has  a  land-agency  business  In  the  town  during 
the  same  time,  his  office  where  be  conducted 
and  conducts  said  business  being  in  the  same 
town.  From  these  facts  we  conclude  that  the 
land  in  controversy  was  not,  when  sold  under 
the  execution,  and  never  had  been,  appellants* 
homestead  or  any  part  thereof ;  bat  that  their 
homestead  is,  and  was  for  years  prior  to  such 
sale,  upon  the  two-acre  lot  where  they  have 
their  domicile  and  reside  and  resided  wltli 
their  family. 

Conclusions  of  law:  While  tbe  Judgment 
under  which  the  land  was  sold  was  dormant, 
the  sale  was  not  void  and  coald  not  be  col- 
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laterally  attacked.  This  suit,  although  be- 
tween the  same  parties  as  the  one  in  which 
the  jndgmait  was  rendered,  upon  which  the 
execution  Issued  under  which  the  land  was 
sold,  is  a  collateral  attack  on  such  judgment, 
it  being  in  a  different  court  from  that  where- 
in such  Judgment  was  rendered.  Ayres  t. 
Dnpr^,  27  Tex.  583,  88  Am.  Dec.  657;  Bog- 
gess  V.  Howard,  40  Tex.  153.  The  land,  not 
being  appellants'  homestead  or  any  part  there- 
of, its  sale  under  the  execution  and  the  sher- 
iff's deed  thereto  to  the  appellees  vested  title 
thereto  In  them. 

There  Is  no  error  in  the  Judgment,  and  It 
Is  affirmed. 

On  Motion  for  Rehearing. 

The  evidence  being  sufficient  to  warrant 
the  condnsion  of  the  trial  court  that  the 
two-acre  lot  upon  which  appellants  resided 
when  the  land  in  controversy  was  levied  on 
and  sold  was  within  the  town  of  Buffalo,  and 
It  being  undisputed  that  the  premises  sued 
for  are  situated  outside  of  the  town,  the  prln- 
-ciple,  that  a  rural  homestead  may  consist  of 
several  disconnected  parcels  of  land,  not  ex- 
ceeding 200  acres,  has  no  application  in  this 
case,  and  renders  It  immaterial  whether  Mr. 
Parker  used  the  land  in  dispute  in  connec- 
tion with  hla  homestead  on  the  two  acres  or 
not,  or  what  his  business  or  employment  was. 
One's  homestead  must  be  either  rural  or  ur- 
ban, and  cannot  be  partly  of  one  and  of  the 
other. 

The  motion  is  OTermled. 


WATERHOUSE  et  al.  r.  COBBETT  et  al.» 

<Court  'of  OivII   Appeals  of   Texas.    June  25, 

1906.    Rehearing  Denied  Oct.  4,  1906.) 

1.  Public  Lands  —  Coihxiotikg  Subvets  — 
PbiomtT. 

Where  the  field  notes  of  a  survey  actually 
made  In  1840  were  recorded  in  the  surveyor's 
-records  of  the  county  in  which  the  land  was  lo- 
cated, but  the  patent  was  not  issned  until  1846, 
when  the  certificate  and  field  notes  were  re- 
tamed  to  the  land  office,  snch  patent  was  supe- 
rior to  another  issued  in  1845  on  a  confiictingand 
overlapping  survey  made  in  1^4,  as  the  record  of 
the  field  notes  was  notice  to  subsequent  locators. 

2.  Evidence  —  Official   Action  —  Peesump- 

TION  AS  to  DiSCHABOE  OF  DUTIES 

Where  a  survey  was  actually  made,  and  the 
•field  notes  were  recorded  by  the  surveyor,  it  be- 
ing his  duty  to  rptnm  the  certificate  and  field 
notes  to  the  land  office,  and  it  appearing  that  a 
patent  was  Issued  by  the  proper  authorities,  it 
must  be  presumed  that  his  action  was  regular. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
<3ent.  Dig.  Evidence,  8  105.] 

8.  rtrBLic  Lands— IjOCatiow  o»  Cebtifioates 
— Retubh  to  Land  office. 

Where  a  survey  was  recorded  in  1840,  after 
Act  Feb.  5.  1840  (Sayles*  Early  Laws,  art.  838), 
requiring  field  notes  to  be  returned  to  the  land 
office  within  a  year,  but  the  field  notes  were  not 
returned  until  1846,  when  tho  patent  was  issued, 
another  patent  issned  in  184,5  on  a  survey  in 
1844  cannot  be  declared  superior  because  of  un- 
reasonable delay  in  returning  the  field  notes  of 
the  earlier  survey,  in  view  of  Act  Dec.  1840 
(JSayles'  Early  Laws,  art  848),  and  subsequent 

•Application   for   writ  of  error  dismissed  by   Su- 
preme Court  for  want  of  jurisdiction. 


acts  extending  the  time  for  the  return  of  field 

notes. 

4,  Same— Subsequent  Looatobs— Notice. 

Actual  knowledge  by  a  subsequent  locator 
of  the  previous  location  by  another  precludes  him 
from  deriving  any  advantage  from  the  fact  that 
the  surveyor^  office  contained  no  evidence  there- 
of at  the  date  of  the  subsequent  location. 

Error  from  District  C5ourt,  Harris  Coun- 
ty; Norman  G.  Klttreli,  Judge. 

Trespass  to  try  title  by  Alfred  Waterhouse 
against  W.  C.  Corbett  and  others.  From  a 
Judgment  for  defendants,  the  plaintiff  and 
certain  impleaded  parties  bring  a  writ  of 
error.    Affirmed. 

Ford,  Stone  &  Ford,  for  plaintiffs  in  er- 
ror. Ross  &  Wood  and  Hunt  &  Myer,  for 
defendants  In  error. 

OILIa  O.  J.  Alfred  Waterhouse  brought 
this  suit  In  the  form  of  an  action  of  trespass 
to  try  title  for  the  recovery  of  the  Bowman 
league  in  Harris  county.  He  made  defend- 
ants W.  C.  Corbett,  Julius  Lelder,  Fred 
Mueller,  Herman  Mueller,  O.  Cain,  August 
Baatz,  R.  S.  McClaren,  Alice  B.  and  Sterling 
Meyer,  O.  O.  Perrln,  and  R.  6.  Tyler.  Sue 
E.  Balier  was  impleaded  as  warrantor.  J. 
W.  and  E.  Miller  were  impleaded  on  the 
cross-action  of  Cain,  Meyer,  Perrln,  and  Ty- 
ler. Lelder,  the  Muellers,  Baatz,  McClaren, 
and  Corbett  were  eliminated  from  this  action 
by  disclaimer  or  otherwise.  The  defendants 
Meyer  pleaded  not  guilty  as  to  a  specific  part 
of  the  land  sued  for  and  disclaimed  as  to 
the  remainder.  They  also  asked  for  an  af- 
firmative judgment  as  to  the  land  claimed 
by  them,  both  against  the  plaintiffs  and  the 
two  Muellers.  Perrin  and  Tyler  filed  similar 
pleas.  Upon  a  trial  to  the  court  they  had 
Judgment,  and  Waterhouse  and  J.  W.  and 
B.  Miller  have  prosecuted  this  writ  of  error. 

Inasmuch  as  the  entire  judgment  is  not 
assailed,  it  is  unnecessary  to  set  out  more 
minutely  the  nature  of  the  judgment  or  the 
intricate  history  of  the  suit  in  the  matter 
of  parties.  The  appellees  have  title  to  tb«f 
laud  adjudged  to  them.  If  the  claim  under 
the  Francis  survey  is  superior  to  the  Bow- 
man, under  which  the  claims  of  the  other 
parties  are  predicated.  The  Francis  certifi- 
cate for  two-thirds  of  a  league  was  Issued 
on  the  25th  day  of  December,  1838,  and  the 
survey  thereon  was  made  in  Harris  county, 
Tex.,  on  April  11,  1840.  The  land  In  ques- 
tion is  included  in  the  boundaries  of  that 
survey.  The  Bowman  two-thirds  of  a  league 
was  located  In  Harris  county  pursuant  to  a 
Judgment  In  favor  of  Bowman  against  the 
republic  of  Texas  of  date  May  23,  1842,  and 
the  survey  was  made  August  16,  1844.  After 
the  Francis  survey  was  made  Its  field  notes 
were  duly  recorded  In  volume  A,  the  earliest 
volume  of  the  surveyor's  records  of  Harris 
county.  The  record  was  made  In  1840,  short- 
ly after  the  survey.  The  evidence  Is  silent 
as  to  whether  the  Francis  certificate  was  leJ  t 
In  the  office  of  the  sprveyor.    The  Bowman 
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certificate  and  field  notea  were  returned  to 
tbe  land  office  Febmary  19,  1846,  and  the 
patent  Issued  March  16,  1845.  Tbe  certifi- 
cate and  field  notes  of  the  Francis  were  not 
retnmed  to  the  land  office  until  July  14, 
1846,  and  tbe  patent  Issued  July  17,  1846. 
Tbe  trial  court  found  that  the  Bowman  sur- 
vey overlapped  and  conflicted  with  the  Fran- 
cis to  the  extent  of  the  land  In  controversy, 
and  we  approve  the  finding.  We  here  adopt 
generally  tbe  fact  findings  of  the  trial  court 
They  are  lengthy,  cover  many  points  not  nec- 
essary to  the  decision  of  tbe  questions  raised 
upon  this  appeal,  and  we  do  not  consider  It 
necessary 'to  embody  them  at  length  in  this 
opinion.  It  Is  enough  to  state  that  they  dis- 
close facts  which  show  that  both  the  Francis 
and  Bowman  certificates  and  surveys  were 
regular  and  that  tbe  patents  were  properly 
Issued. 

The  claimants  under  each  survey  connect- 
ed themselves  by  mesne  conveyances  with 
tbe  original  grantees.  Appellants  claim  the 
land  Involved  in  tbe  conflict  between  tbe  two 
surveys  on  the  ground  that  Bowman  was  an 
Innocent  locator;  their  proposition  being  in 
effect  that,  as  tbe  Francis  survey  was  made 
in  1840  and  the  field  notes  not  returned  to 
tbe  land  office  until  1846,  it  devolved  upon 
tbe  claimants  under  Francis  to  show,  not 
only  that  tbe  field  notes  were  duly  recorded 
in  tbe  surveyor's  office,  but  that  tbe  certifi- 
cate was  also  left  on  file  in  that  office,  a  fact 
wblcb  tbe  evidence  does  not  affirmatively 
show.  In  support  of  tbe  proposition  they 
cite  Wyllle  v.  Wynne,  26  Tex.  42,  Lewis  v. 
Durst,  10  Tex.  898,  Woods  v.  Durrett,  28 
Tex.  430,  and  other  cases  to  like  effect  Ap- 
pellants have  fallen  into  the  error  of  con- 
fusing a  file  requesting  a  survey  of  certain 
lands  with  a  survey  actually  made  and  field 
notes  recorded  by  the  surveyor.  The  record 
of  tbe  field  notes  of  a  survey  actually  made 
is  authorized  by  law  and  is  notice  to  subse- 
quent locators.  Tlmon  v.  Whitehead,  58 
Tex.  296;  Morris  v.  Brinlee,  14  Tex.  286. 
It  was  tbe  duty  of  the  surveyor  to 
have  possession  of  tbe  certificate  before 
tbe  survey  was  made,  and  to  retain  it  and 
return  it,  together  with  tbe  field  notes,  to 
tbe  general  land  office.  Tbe  evidence  being 
silent  upon  tbe  point  and  bis  acts  being  duly 
followed  by  tbe  issuance  of  a  patent  by  tbe 
constituted  autborities.  tbe  presumption  is 
that  bis  action  was  regular. 

Another  proposition  advanced  by  tbe  ap- 
pellants is  that  where  no  time  Is  fixed  by 
law  for  tbe  return  of  field  notes  to  the  gener- 
al land  office,  tbey  should  be  returned  with- 
in a  reasonable  time;  otherwise,  a  subsequent 
locator  who  promptly  compiles  with  the  law 
will  obtain  the  superior  right  It  Is  con- 
tended that  under  this  proposition  the  Bow- 
man claim  is  superior,  because  the  six  years 
which  elapsed  between  tbe  date  of  tbe  Fran- 


cis survey  and  the  return  of  tbe  field  notes 
to  the  land  office  was  an  unreasonable  delay. 
In  1840  and  prior  to  the  making  of  the  EYan- 
cis  survey  an  act  was  passed  requiring  tbe 
return  of  field  notes  within  one  year.  Act 
Feb.  6,  1840;  Sayles'  Early  Laws,  art  838. 
This  is  the  first  law  fixing  a  time  for  tlie 
return  of  field  notes.  After  that  date  relief 
acts  were  passed  in  December,  1840  (Sayles' 
Early  Laws,  art  848),  November  27,  1841 
(Laws  1841,  p.  6;  Sayles'  Early  Laws,  art 
1120),  December  27,  1842  (Laws  1842-43,  p. 
6;  Sayles'  Early  Laws,  art.  1237),  June  26, 

1846  (Laws  Ex.  Sess.  1845,  p.  13;  Sayles' 
Early   Laws,   art   1542),   and  December  31, 

1847  (Laws  1847-48,  l>.  4;  Sayles'  Early 
Laws,  art  1768);  and  others  subsequently 
passed  extended  tbe  time  for  tbe  return  at 
field  notes.  In  tbe  absence  of  a  statute  fix- 
ing tbe  time,  the  courts  might  with  propriety 
require  the  field  notes  to  be  returned  within 
a  reasonable  time;  but,  in  view  of  tbe  relief 
acts  cited,  there  is  no  room  for  construction 
or  Judicial  interference.  This  principle  was 
enunciated  by  the  court  in  Wyllie  v.  Wynne, 
supra.  In  discussing  and  overruling  WilUauna 
T.  Craig,  10  Tex.  487.  Magee  v.  Obadoin. 
30  Tex.  660,  recognizes  the  force  of  the  acts 
extending  the  time  of  returning  field  notes 
to  tbe  land  office. .  In  Wyllie's  Case,  supra, 
tbe  distinction  is  also  observed  between  a 
mere  filing  of  the  certificate  with  tbe  survey* 
or  with  request  to  make  a  survey  and  a  sur- 
vey actually  made  and  field  notes  recorded. 
The  case  of  Lewis  v.  Durst  is  also  dlstin- 
guisbed  from  sucb  as  the  one  under  consid- 
eration. It  was  also  beld  that  the  certifi- 
cate and  field  notes  were  constructive  notice 
to  subsequent  locators  that  the  land  had  been 
appropriated. 

But  there  is  another  and  broader  reason  in 
this  case  why  Bowman  cannot  prevail  as  an 
innocent  locator.  It  affirmatively  appears 
that  tbe  Francis  location  was  not  abandoned, 
and  it  does  not  appear  that  Bowman  acted 
upon  that  theory.  On  tbe  other  hand  tlie 
two  surveyors  merely  conflict  as  to  bounda- 
ries, and  the  Junior  survey  seems  to  have 
been  made  in  recognition  of  the  senior.  All 
tbe  early  maps  and  plats  of  the  land  office 
regarding  these  surveys  disclose  tbe  existence 
of  each  and  show  no  conflict  Actual  knowl- 
edge on  tbe  part  of  a  subsequent  locator  of 
the  previous  location  by  another  precludes 
blm  from  deriving  any  advantage  from  the 
fact  that  tbe  surveyor's  office  contained  no 
evidence  thereof  at  the  date  of  tbe  subse- 
quent location.  Morris  r.  Byers,  14  Tex. 
277. 

We  do  not  deem  it  necessary  to  discuss  the 
remaining  assignmoits  in  detalL  Tbey  are 
in  our  opinion  without  merit  Tbo  judgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 
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BT.  LOUIS  SOUTHWBJSTBHN  BY.  OO.  OF 
TEXAS    V.    KENNEDY.* 

(Court  of  Civil  Appeals  of  Texa%    Jnne  80, 
1906.    Kehearlng  DenlM  Oct^  1808.) 

1.  Gabbikbb — ^iRjtniT  TO  Pabsbhokb — ^Plxad* 

iRo— SuvnoixNor. 

In  an  action  by  a  passenger  for  injuries 
sustained  in  alighting  from  a  train,  a  petition 
alleging  that  defen&nt  frequently  moved  its 
trains  at  such  station  while  passengers  were 
alighting  to  get  the  engine  in  position  to  take 
water,  which  custom  was  unknown  to  plaintiff ; 
that  the  distance  from  the  step  to  the  ground, 
which  was  rocky  and  uneven,  was  26  or  80 
inches  and  that  defendant  neglected  to  have  a 
stool  in  position ;  that  the  conductor  saw  plain- 
tiff descending,  knew  that  she  needed  assistance, 
that  no  stool  was  in  position  on  which  she  could 
alight,  and  neglected  to  give  her  assistance,  and 
that  by  reason  of  either  or  all  the  acts  of  negli- 
gence of  defendants,  its  agents  and  servants,  as 
alleged  plaintiff  sustained  the  injuries  com- 
plained of,  was  sufficient  as  against  a  demurrer. 

[Bid.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1273,  1275%.] 
Z  Sams. 

The  petition  was  not  insufficient  because 
the  facts  alleged  were  immaterial  and  irrelevant, 
and  no  facts  were  stated  showing  any  failure  of 
the  conductor  to  plaintiff,  or  showing  any  liabil- 
ity of  defendant  to  plaintiff  on  account  of  anjr 
failure  of  duty  by  the  conductor. 

[EJd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  gf  1273,  1275^.] 

8.  Sams— INSTBDOTIOHB. 

In  an  action  by  a  passenger  for  injuries  bu»- 
talned  in  alighting  because  of  the  alleged  move- 
ment of  the  train,  where  it  appeared  that  plain- 
tiff was  carrying  a  bandlMx  and  holding  her 
skirts;  that  when  she  reached  the  last  step  the 
train  suddenly  moved  back  throwing  her  back- 
ward and  then  moved  forward,  causmg  plaintiff 
to  jump  to  the  platform  about  three  feet,  and 
that  the  conductor  did  nothing  to  assist  her,  ex- 
cept to  put  his  hand  on  her  arm  and  give  her  a 
slight  push,  an  instruction  predicating  defend- 
ant's liability  on  the  negligence  of  its  servants 
in  failing  to  assist  her  to  aligbt,  if  tltere  was 
such  failure,  and  if  by  reason  thereof  she  was 
caused  to  fail,  was  not  erroneous  as  anthorisdng 
a  verdict  for  plaintiff,  if  she  was  caused  to 
stumble  for  some  other  reason  than  a  movement 
of  the  train  as  she  alleged,  and  if  the  conductor 
failed  to  assist  her  in  alighting  from  the  train. 
4.  Depositions— StTPFBiisaioN  —  iBBEonLAKi- 

TUs  IN  Taking. 

Where  the  depositions  of  witnesses  were 
taken  under  a  single  commission,  each  signing 
at  the  conclusion  of  his  answers  to  the  interrog- 
atories, and  the  notary  affixing  to  the  answers  of 
each  a  separate  caption  and  certificate,  showing 
that  they  were  sworn  to  before-  him  by  each  wit- 
ness respectively,  a  motion  to  gnash  was  proper- 
ly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Depositions,  {  1G6.] 

B.  Same— DsFKCTS  in  Commission. 

Where  the  style  of  the  case  appeared  in  the 
body  of  the  commission  and  it  was  attested  by 
the  clerk  with  his  seal,  that  it  was  not  indorsed 
with  the  number  and  style  of  the  case,  and 
marked  issued,  followed  by  the  official  signature 
of  the  officer  issuing  it,  was  not  cause  for  quash- 
inj;  the  deposition. 
6.  Tbiai<— Rkceptioh  of  Evii>enot  —  Objko- 

TIONft— WmnCBSEB— COMPKTENOT. 

Where  defendant  objected  to  a  witness  be- 
canas  it  was  not  shown  that  he  comprehended 
the  nature  of  an  oath,  or  that  he  had  sufficient 
intelligence  to  qualify  him  to  testify,  and  th« 
witness  was  permitted  to  testify  and  was  cross- 
examiaed  by  defendant,  and  the  coort  then  sus- 

•Wrlt  of  error  denied  by  Supreme  Court 


tained  defendant's  motion  withdrawing  the  evi- 
dence from  the  Jury  because  it  appeared  that 
the  witness  was  not  competent  to  testify,  de- 
fendant had  no  ground  to  complain. 

[Bid.  Note. — For  cases  in  point  see  voL  46, 
Gent  Dig.  Trial,  )  977.] 

7.  BviDKNOK— Best  and  Secondabt. 

Evidence  by  piaintifTs  mother  that  plain- 
tiff had  l>een  offered  a  certain  sum  per  week,  was 
properly  excluded,  where  tlie  offer  was  made  by 
letter,  the  letter  being  the  l>est  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  65a] 

8l  Sams— Hkabsat. 

Evidence  by  plaintiff's  mother  that  plain- 
tiff was  offered  certain  employment  by  telephone 
before  her  injury,  was  admissible  over  objection 
that  it  was  hearsay,  where  the  witness  was  call- 
ed up  by  telephone  by  the  person  making  the 
offer. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Oent  Dig.  Evidence,  {  1177.] 

9.  Carriebs  —  INJUBT  TO  Pasbenqeb  —  Bvi- 

DENCB— SUFFIOIENOT. 

In  an  action  by  a  passenger  for  injuries 
sustained  in  alighting  from  the  train,  the  evi- 
dence considered  ana  held  to  sustain  a  finding 
that  the  injury  was  the  result  of  defendant's 
ne{;ligence  in  causing  its  train  to  suddenly  move 
while  plaintiff  was  attempting  to  alight,  with- 
out notice  to  her,  and  in  tne  failure  of  the  con- 
ductor to  assist  her  in  alighting  after  he  saw 
that  she  needed  assistance;  and  that  plaintiff 
was  not  negligent 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judtre. 

Action  by  V.  O.  Kennedy  against  tbe  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afflrmedn 

y.  O.  Kennedy  brought  tbls  suit  against 
tbe  St  Louis  Southwestern  Railway  Com- 
pany of  Texas  to  recover  damages  on  account 
of  injuries  alleged  to  have  been  received  by 
her  as  she  was  allgbtlng  from  one  of  de- 
fendant's trains  at  GreenTllle,  Tex.,  sbe  being 
a  passenger  thereon.  It  was  averred  In  the 
petition  that  as  sbe  was  coming  down  tbe 
steps  of  tbe  coach  she  was  in,  there  was  a 
sudden  and  unexpected  movement  of  the  train, 
which  caused  her  to  lose  her  balance  and  to 
Jump  or  fall  to  the  ground,  and  It  was 
charged  that  the  operatives  of  the  train  were 
negligent  in  causing  such  movement  It  was 
further  charged  that  the  conductor,  who  was 
at  the  steps  assisting  passengers  to  alight, 
was  negligent  in  that  he  failed  to  render  her 
proper  assistance  Tbe  defendant  urged  a 
general  demurrer  and  a  number  of  special 
exceptions  to  tbe  petition,  wblcb  were  over- 
ruled. Tbe  defendant  also  interposed  tbe  gen- 
eral issue  and  tbe  defense  of  negligence  on 
the  part  of  tbe  plaintiff  in  falling  to  use 
proper  care  as  sbe  was  alighting  from  tbe 
train  and  In  falling  to  use  proper  care  in 
having  her  injuries  treated  and  to  relieve 
herself  from  the  effects  thereof.  There  was 
a  trial  by  Jury,  and  a  verdict  and  Judgment 
for  the  plaintiff  for  $8,000.  Defendant  ap- 
pealed. 

B.  B.  Perkins  and  Templeton,  Crosby  & 
Dinsmore,  tat  appellant  Evans  &  Elder,  for 
appellee. 
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BOOKHOUT,  J.  (after  stating  the  facts). 
The  assignments,  numbered  couaecutlvely 
from  1  to  10  Inclusive,  complain  of  the  court* s 
action  in  overmllng  a  general  demurrer  and 
certain  special  exceptions  to  plaintiff's  peti- 
tion. The  petition  alleged  in  substance  tliat 
on  March  6, 1904,  the  appellant  was  a  common 
carrier  of  passengers  for  hire;  that  plaintifF 
was  a  passenger  on  one  of  the  defendant's 
trains  from  Wylle  to  Greenville;  that  it  was 
the  duty  of  the  defendant  to  have  stopped  its 
train  a  reasonable  length  of  time  to  have 
allowed  plantiff  to  alight  with  safety;  the 
duty  of  the  agents  and  servants  of  defend- 
ant to  keep  the  train  standing  still  and  not 
to  move  It  while  passengers  are  alighting; 
the  duty  of  defendant  to  furnish  a  reasonably 
safe  place  or  platform  and  means,  and  ap- 
pliances to  enable  passengers  to  alight  with 
safety;  that  defendant  had  in  use  a  goose 
neck  where  the  engine  pulling  Its  passenger 
trains  would  stop  for  the  purpose  of  taking 
water  for  the  engines,  that  It  was  customary, 
usual,  and  of  frequent  occurrence  for  such 
trains  to  be  moved  by  the  engine  In  placing 
the  engine  In  position  to  take  water  while 
passengers  were  alighting,  or  in  the  act  of 
alighting  from  Its  trains,  which  rendered  the 
same  dangerous,  which  was  known  to  the 
defendant,  its  agents,  and  servants,  but  was 
unknown  to  plaintiff,  and  that  it  was  the 
duty  of  the  conductor,  to  see  that  passengers 
did  not  attempt  to  alight  while  said  train  was 
likely  to  be  thus  moved,  and  to  stand  ready 
to  extend  personal  assistance  to  passen- 
gers alighting  from  said  train  In  the  event 
the  train  should  be  moved.  That  plaintiff 
started  to  alight  from  said  train  at  Green- 
ville, and  as  she  was  descending  the  steps 
she  was  carrying  a  hatboz  In  one  hand  and 
holding  her  dress  skirts  In  the  other;  that 
defendant  neglected  to  have  a  stool  or  box 
In  its  proper  position;  that  the  distance  from 
the  bottom  step  of  the  car  to  the  ground 
was  25  or  SO  Inches,  also  the  rough,  rocky, 
and  uneven  condition  of  the  platform; 
that  the  conductor  was  present  and  saw 
the  plaintiff  and  knew  that  she  was  then 
descending  said  steps  and  knew  she  had  a 
package  or  box  In  one  hand  and  was  holding 
her  skirts  with  the  other.  And  knew  that 
there  was  no  box  or  stool  In  position  upon 
which  she  could  stop  or  alight,  and  failed 
and  neglected  to  extend  to  her  any  assistance 
whatever  in  alighting  from  said  train.  And 
that  by  reason  of  the  negligence  and  careless- 
ness of  the  defendant,  Its  agents,  and  serv- 
ants plaintiff  received  and  sustained  the  in- 
juries complained  of.  That  If  said  conductor 
had  extended  to  her  any  assistance  he  would 
have  enabled  her  to  regain  her  lost  balance, 
or  have  assisted  her  in  alighting  therefrom 
in  such  way  as  to  have  rendered  it  unneces- 
sary for  her  to  have  Jumped,  or  to  have  pre- 
vented her  falling  therefrom.  At  the  close 
of  the  petition  there  Ig  this  allegation: 
"That  by  reason  of  either  or  all  of  the  acts 
of  negligence  of  the  defendant,  its  agents, 


and  servants,  as  herein  alleged,  plaintiff  sns- 
tained  the  injuries  cmnplained  of,  to  her  dam- 
age in  the  sum  of  $20,000,  for  which  she  anes 
and  prays  Judgment."  The  allegations  in  the 
petition  were  sufficient  to  show  a  caoae  of 
action  when  tested  by  a  general  demurrer. 
We  are  also  of  the  opinion  that  none  of 
the  special  exceptions  urged  to  the  petition 
were  well  taken.  One  of  the  special  excep- 
tions urged  was  that,  the  petition  was  Insuffi- 
cient "for  the  reason  that  the  facts  alleged 
were  immaterial  and  Irrelevant  and  no  facts 
were  stated  showing  any  failure  of  duty  on  th& 
part  of  the  conductor  to  the  plaintiff  or  show- 
ing any  liability  on  the  part  of  the  defendant 
to  the  plaintiff  for  any  injuries  sustained 
by  her  on  account  of  any  failure  of  duty  on 
the  part  of  the  conductor."  The  petition  al- 
leged that  plaintiff,  when  injured,  was  de- 
scending the  steps  of  the  car  carrying  a  hat- 
box  In  one  hand  and  holding  her  dress  skirts 
with  the  other.  "That  the  conductor  of  said 
train  was  present,  and  was  extending  per- 
sonal assistance  to  passengers  in  alighting 
from  said  train.  That  when  plaintiff  reached 
the  second  step  from  the  bottom  step  of  said 
car  the  train  was  suddenly  and  unexpectedly 
moved  or  started  which  threw  plaintiff 
off  her  balance  and  she  endeavored  to  regain 
her  equilibrium  and  a  second  movement  of 
the  train  threw  plaintiff  from  said  st^s  or 
caused  her  to  Jump  therefrom  a  distance  of 
about  three  feet  to  and  on  the  rocks,  gravel,. 
and  hard  ground  Injuring  her  as  hereinafter 
set  forth.  Plaintiff  shows  that  the  agents- 
and  servants  of  the  defendant  in  charge  of 
said  train  negligently  and  carelessly  failed  to 
place  any  stool  or  box  in  Its  proper  position 
at  the  foot  of  the  steps,  or  if  said  stool  or  box 
had  been  placed  In  Its  proper  position  the 
movement  or  movements  of  said  train,  as 
aforesaid,  had  carried  said  train  away  fron> 
said  stool  or  box,  leaving  the  same  out  of  po- 
sltlon  and  away  from  said  steps.  That  the 
conductor  was  present  and  saw  the  plaintiff 
and  knew  that  she  was  then  descending  said 
steps  and  knew  that  she  had  a  package  or 
box  In  one  hand  and  was  holding  her  skirts 
with  the  other.  He  saw  the  plaintilC 
when  she  lost  her  balance  and  knew  that 
she  was  endeavoring  to  regain  her  equili- 
brium and  would  fall  or  be  compelled  to 
Jump  to  keep  from  falling  from  said  steps, 
and  knew  that  there  was  no  box  or  stool 
In  position  upon  which  she  could  step  or 
alight,  and  failed  and  neglected  to  ex- 
tend to  het  any  assistance  whatever  In  alight- 
ing from  said  train.  That  if  said  conductor 
had  extended  to  her  any  personal  assistance 
he  could  have  enabled  her  to  regain  her  lost 
balance  or  have  assisted  her  In  alighting 
therefrom  in  such  a  way  as  to  have  rendered 
It  unnecessary  for  her  to  have  Jumped,  or 
could  have  prevented  her  falling  therefrom, 
and  that  by  reason  of  the  negligence  and 
carelessness  of  the  defendant,  Its  agents,  and 
servants,  plaintiff  received  and  sustained  th« 
Injuries  complained  of." 
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These  allegations,  we  think,  safflclent  to 
show  that  It  was  the  duty  of  the  conductor 
to  assist  passengers  situated  and  circum- 
stanced as  was  plaintiff  In  alighting  from  the 
train.  It  alleges  the  conductor  was  present 
and  was  assisting  passengers  In  alighting. 
It  alleges  facts  showing  the  necessity  of  his 
rendering  assistance  to  plaintiff  in  her  at- 
tempt to  alight,  and  further  in  effect,  tliat 
he  failed  to  render  her  proper  assistance. 
These  allegations  were  not  subject  to  the  crit- 
icism urged.  Evidence  was  admitted  on  the 
trial  without  objection,  tending  to  show  that 
it  was  the  duty  of  the  agents  and  employes 
of  defendant  to  assist  passengers  in  alighting 
from  the  train  at  their  destination.  The  con- 
ductor testified:  "It  was  my  duty  to  assist 
persons  on  and  off  the  train  when  they  need- 
ed assistance,  if  anybody  needed  assistance 
we  certainly  would  like  to  give  it  to  them. 
It  was  the  duty  of  the  men  that  operated 
that  train  to  keep  it  standing  still.  It  is  my 
duty  to  assist  them  when  coming  down  there 
if  they  needed  It,  if  a  person  was  coming 
down  there  with  bundles  it  was  my  duty  to 
assist  them.  Certainly,  if  I  see  any  one  com- 
ing down  the  steps,  a  lady,  child  or  man  or 
any  one  else,  that  I  thought  needed  assistance 
In  getting  off,  and  on,  I  rendered  them  such 
assistance  as  I  could.  If,  on  this  occasion,  I 
was  standing  at  the  steps  assisting  passengers 
to  get  off  and  on  and  plaintiff  was  coming 
down  the  steps  and  the  train  had  been  moved, 
the  movement  would  be  my  fault  because  I 
would  give  a  certain  signal.  It  would  be  my 
t&nlt  without  me  giving  a  signal  because 
after  he  gets  stopped  until  we  get  ready  to 
leave  he  could  not  leave  unless  I  gave  him  a 
signal  to  go,  but  if  he  moved  anyhow 
without  any  signal  I  could  not  stop  that, 
and  that  would  not  be  my  fault."  The 
plaintiff  testified:  "When  I  got  down  next 
to  the  last  step  the  train  gave  two  sudden 
movements.  The  first  time  it  moved,  it 
threw  me  to  the  right  and  kinder  forward, 
and  the  conductor  was  standing  there  and 
when  it  moved  I  Jerked  back  to  keep 
from  falling  and  when  I  Jerked  back 
to  keep  from  falling,  the  first  time,  a 
pain  went  through  my  lungs,  hurt  worse 
through  my  left  lung  than  my  right,  and  the 
second  movement  threw  me  forward.  1 
threw  my  foot  out  to  catch  on  the  steps  and 
when  I  caught  on  the  ground  I  caught  on  my 
left  foot,  and  went  plum  over  the  box.  One 
comer  of  the  box  was  showing.  It  was  back 
to  the  left  under  the  steps.  I  do  not  know 
what  the  distance  was  nor  how  high  it  would 
be  from  the  second  step  down  to  the  ground. 
I  bit  on  my  left  foot  and  when  I  lit  on  the 
ground,  a  pain  run  up  my  back.  When  I 
struck  the  ground  I  caught  on  my  left  foot 
and  run  several  steps,  some  8  or  10  feet  be- 
fore I  stopped.  The  conductor  caught  me 
against  the  elbow  and  must  have  given  me 
a  little  push.  When  the  train  first  moved  I 
was  on  the  second  step  and  the  conductor 


reached  up  and  caught  my  arm.  That  was 
when  the  train  first  moved.  He  caught  me 
above  the  elbow." 

In  this  connection  the  court  cbarged  the 
Jury  as  follows :  "If  yon  find  from  the  evi- 
dence that  on  the  eth  day  of  March,  1901, 
plaintiff  purchased  a  ticket  at  Wylie,  Tex., 
over  the  defendant's  road  to  Greenville,  Tex., 
and  boarded  one  of  the  defendant's  passenger 
trains  at  Wylle,  bound  for  Greenville,  and 
that  she  became  and  was  a  passenger  on  said 
train;  and  if  you  further  find  from  the  evi- 
dence that  when  the  train  on  which  plaintiff 
was  riding,  reached  Greenville,  she  used  rea- 
sonable diligence  to  get  off  said  train,  and  if 
said  train  did  not  stop  at  Greenville  long 
enough  for  her  to  have  alighted  therefrom  in 
safety,  and  If  while  she  was  endeavoring  to 
get  off  of  said  train  it  was  started,  and  If 
by  reason  thereof,  she  was  caused  thereby  to 
lose  her  balance  and  to  be  thrown  from  the 
steps  of  the  car  to  the  ground  or  she  was 
compelled  to  Jump  from  said  steps  to  the 
ground  and  was  injured  without  fault  or 
negligence  on  her  part;  or  if  you  find  that 
plaintiff  started  to  alight  from  said  train  and 
while  going  down  the  steps  of  the  car  that 
the  agents  and  servants  in  charge  of,  and 
operating,  said  train  negligently  and  care- 
lessly and  without  notice  or  warning  to  plain- 
tiff caused  said  coach  and  train  to  be  sudden- 
ly moved  one  or  more  times  and  that  sucb 
movement  or  movements,  if  any,  caused 
plaintiff  to  lose  her  balance  and  thereby  to  be 
thrown  from  said  steps  to  the  ground  below  or 
that  said  movement  or  movements  caused 
plaintiff  to  Jump  from  said  steps  to  the 
ground  and  she  was  thereby  Injured;  or  if 
by  reason  of  the  negligence.  If  any,  of  the 
parties  operating  said  train  in  failing  to  as- 
sist her  to  get  off,  if  yon  find  there  was  a 
failure,  and  if  you  find  that  such  failure  was 
negligence,  and  If  by  reason  thereof  she  was 
caused  to  fall  and  be  tnjured  without  fault 
or  negligence  on  her  part;  and  if  you  fur- 
ther find  that  the  agents  and  servants  in 
starting  said  train,  If  they  did,  or  in  caus- 
ing said  coach  to  be  suddenly  moved,  one  or 
more  times,  was  guilty  of  negligence,  or  if 
you  find  that  the  failure,  if  any,  on  the  part 
of  the  agents  and  servants  operating  said 
train  to  assist  her  to  get  off,  was  negligence, 
as  that  term  is  defined  in  the  first  p.iragrapb 
of  this  charge,  and  that  such  negligence,  if 
any,  was  the  proximate  cause  of  her  Injuries, 
If  any,  then  in  either  event  you  will  find 
for  the  plaintiff,  unless  yon  find  for  the  de- 
fendant under  the  Instructions  hereinafter 
given  yon."  Error  Is  assigned  to  this  charge 
In  that  It  authorized  a  recovery  by  the  plain- 
tiff upon  a  theory  of  the  case  not  warranted 
or  authorized  by  the  pleadings  or  evidence, 
"and  authorized  a  verdict  for  the  plaintiff  If 
she  was  caused  to  stumble  or  start  to  fall 
for  some  reason  other  than  a  movement  of 
the  train  when  the  only  cause  alleged  In  her 
petition  for  her  stumbling  or  starting  to  fall 
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was  a  moTement  of  the  train,  and  authorized 
a  yerdlct  for  the  plaintiff  if  the  servant  of 
defendant  whose  duty  it  was  to  assist  pas- 
sengers In  alighting  from  the  train,  failed  to 
assist  her  fai  alighting  therefrom  when  the 
evidence  showed  conclusively  that  the  said 
servant  of  defendant  did  render  her  all  pos- 
sible assistance  as  she  was  getting  off  the 
train  and  did  all  that  a  very  cautious,  com- 
petent, and  prudent  person  would  have  done 
under  the  circumstances  to  prevent  her  from 
being  injured."  The  defendant  owed  to  the 
appellee  that  high  degree  of  care  that  is  due 
from  a  carrier  to  a  passenger.  If,  in  the  ex- 
ercise of  such  high  degree  of  care,  the  jury 
found  that  it  was  the  duty  of  the  conductor 
to  have  assisted  the  plaintiff,  situated  and 
circumstanced  as  she  was  at  the  time,  in 
alighting  from  the  train,  and  he  failed  to  do 
so  and  such  failure  constituted  negligence  on 
his  part  and  she  herself  was  not  at  the  time 
guilty  of  contributory  negligence  she  was 
entitled  to  recover.  The  plaintiff  pleaded 
facts  showing  that  It  was  the  duty  of  the 
conductor  to  have  assisted  her  in  alighting 
from  the  train.  There  was  evidence  tending 
to  support  this  plea. 

The  conductor  was  on  the  platform  and  at 
the  foot  of  the  steps  of  the  car  helping  pas- 
sengers to  alight  The  evidence  shows  that 
the  plaintiff  started  down  the  steps  of  the 
car  carrying  a  small  bandbox  in  her  right 
hand  and  holding  her  dress  skirt  in  her  left 
When  she  reached  the  next  to  the  last  step 
the  train  suddenly  moved  backward  throw- 
ing her  back,  whereupon  the  conductor 
placed  his  hand  on  plaintiff's  right  arm 
above  the  elbow.  The  train  then  suddenly 
started  forward  throwing  plaintiff,  who  at 
the  time  was  about  to  place  her  left  foot  on 
the  last  step,  forward,  causing  her  to  fall 
or  jump  to  the  platform,  a  distance  of  about 
three  feet  and  alight  on  her  left  foot  result- 
ing in  serious  and  permanent  Injury  to  her. 
The  conductor  saw  her,  and  did  nothing  to- 
wards assisting  her,  except  to  place  his  band 
ui>on  her  right  arm  and  give  her,  as  she 
says,  a  slight  push.  It  Is  clear  that  he  recog- 
nized the  necessity  of  rendering  her  assist- 
ance. The  charge  fairly  submitted  this  is- 
sue, and  was  correct  Railway  v.  Miller,  79 
Tex.  78,  15  S.  W.  264,  11  R.  A.  395,  23  Am. 
St  Rep.  308;  Railway  t.  Armes,  74  S.  W. 
77,  7  Tex.  Ct  Rep.  6B6.  The  facts  and 
charge  are  quite  similar  to  the  case  of  Rail- 
way T.  Armes,  supra,  decided  by  the  court 
of  the  second  district,  in  which  a  writ  of  er- 
ror was  refused  by  the  Supreme  Court 

The  above  remarks  dispose  of  assignments 
numbered  from  1  to  10  inclusive;  also,  as- 
signment 27  and  the  same  are  overruled. 

There  was  no  error  in  overruling  the  mo- 
tion to  quash  the  depositions  of  Mrs.  Mary 
liCe,  J.  W.  McCnllough,  High  Phillips,  and 
J.  H.  Calloway.  The  depositions  of  these 
four  witnesses  were  taken  by  the  plaintiff 
under  a  single  commission.    Each  witness 


signed  at  the  conclusion  of  her  or  Ills  an- 
swers to  direct  interrogatories  and  again  at 
the  conclusion  of  her  or  bis  answers  to  cross- 
interrogatories,  the  answers  of  the  witnesses 
following  each  other  and  all  being  attached 
together.  The  notary  affixed  to  the  answers 
of  each  witness  a  separate  caption  and  cer- 
tificate, showing  that  they  were  sworn  to  be- 
fore him  by  the  respective  witnesses  whose 
answers  they  purported  to  be.  The  defend- 
ant filed  a  motion  to  quash  the  depositions  of 
these  witnesses,  which  was  overruled  and 
exception  duly  reserved.  Nor  was  there 
any  error  in  overruling  the  motion  to  quash 
the  deposition  of  Dr.  Butler.  The  objection 
to  this  deposition  was  that  the  commission 
was  not  indorsed  on  the  back  thereof,  "is- 
sued," followed  with  the  signature  of  the  offi- 
cer issuing  the  same.  The  style  of  the  case 
appeared  in  the  body  of  the  commission  and 
the  commission  was  attested  by  the  clerk, 
with  his  seal  of  office  affixed  to  such  attesta- 
tion. This  was  sufficient  The  fact  that  the 
commission  was  not  Indorsed  with  the  num- 
ber and  style  of  the  case  and  marked  "is- 
sued," followed  by  the  official  signature  of 
the  officer  issuing  tiie  same,  did  not  consti- 
tute such  defect  as  reiiulred  the  quashing  of 
the  deposition. 

James  Kennedy,  who  accompanied  plain- 
tiff to  Greenville  on  the  occasion  she  was  In- 
jured, was  offered  as  a  witness  by  plaintiff 
upon  the  trial  and  after  testifying  that  he 
was  9  years  old,  and  went  to  the  public 
school  at  Wylle,  studied  the  second  reader 
and  arithmetic,  in  answer  l|o  the  question: 
"Jim,  the  clerk  swore  you  to  tell  the  truth 
and  nothing  but  the  truth  awhile  ago.  Sup- 
pose you  were  to  swear  a  falsehood;  what 
would  become  of  you?"  He  answered: 
"Send  me  to  the  Pen."  Plaintiff's  counsel 
then  asked  the  witness  this  question: 
"Suppose  yon  were  to  swear  a  falsehood  to 
day  and  tomorrow  you  should  die,  what 
would  become  of  you?"  The  witness  an- 
swered: "Go  to  the  bad  man."  The  coun- 
sel for  defendant  objected  to  the  witness  l>e- 
Ing  permitted  to  testify  "for  the  reason  it 
appeared  that  at  the  time  be  was  offered  as 
a  witness  he  was  between  9  and  10  years 
old  and  that  at  the  time  of  the  alleged  ac- 
cident he  was  between  8  and  9  years  old 
and  it  not  being  shown  that  be  knew  and 
understood  and  comprehended  the  nature 
of  an  oath  or  the  penalty  for  false  swear- 
ing, or  that  he  had  sufficient  Intelligence  to 
remember  and  detail  the  facts  concerning 
which  he  was  called  upon  to  testify,  or  that 
be  bad  sufilcient  intelligence  to  qualify  him 
to  testify  as  a  witness."  The  objection 
was  overruled,  and  the  witness  permitted 
to  testify  to  which  defendant  excited. 
The  witness  was  then  examined  by  plain- 
tiff's counsel  and  cross-examined  at  length 
by  defendant's  counsel  and  re-examined  by 
plaintiff,  and  recross-examlned  by  defend- 
ant.    Thereupon    the    defendant's    counsel 


Digitized  by 


Google 


Tex.) 


GOODBAB  &  CO.  ▼.  BLOOM. 


657 


filed  a  wrltCen  motion  to  exclude  and  strike 
out  tbe  evidence  of  James  Kennedy,  "be- 
cause It  appears  from  the  examination  of 
said  witness  that  he  Is  not  competent  to 
testify  as  a  wltuess  In  this  cause."  This 
motltm  was  sustained,  and  the  testimony  of 
tbe  said  witness  excluded  and  withdrawn 
from  the  Jury.  In  this  there  was  no  error 
of  which  the  appellant  can  complain.  The 
evidence  having  been  expressly  withdrawn 
from  the  Jury  we  cannot  presume  that  they 
were  In  any  way  Influenced  thereby.  If 
there  was  error  at  all  in  this  action  of  the 
court  It  was  In  excluding  the  testimony  and 
withdrawing  the  same  from  the  jury.  The 
witness  attended  school,  could  read,  and 
was  studying  arithmetic.  He  understood  the 
nature  of  an  oath  and  his  answers  on  this 
examination  show  some  considerable  In- 
telligence. The  appellant's  attorneys  asked 
him  no  questions  testing  his  qualification  to 
testify,  but  submitted  the  witness  to  quite 
a  searching  cross-examination.  Consider- 
ing tbe  character  and  manner  of  the  cross- 
examination,  we  do  not  think  it  can  be  said 
that  the  failure  of  tbe  witness  to  answer 
certain  of  the  questions  propounded  estab- 
lished his  inability  to  make  such  coherent 
detailed  statement  of  the  facts  as  disquali- 
fied him  as  a  witness. 

There  was  no  error  in  permitting  Mrs. 
Sue  Kennedy,  the  plaintiff's  mother,  to  tes- 
tify that  plaintiff  had  been  offered  prior  to 
the  injury,  JIO  per  week  to  work  in  a  mil- 
linery store  in  Dallas.  This  offer  was 
made  by  letter,  also  over  the  telephone. 
The  court  on  objection  by  appellant's  at- 
torneys, struck  out  the  evidence  of  an  offer 
by  letter  on  the  ground  that  tbe  letter  was 
the  best  evidence,  but  refused  to  strike  out 
tbe  testimony  that  an  offer  was  made  over 
the  telephone.  The  objection  was  that  the 
evidence  was  hearsay.  The  witness  was 
called  up  by  telephone  from  Dallas  by  the 
party  making  the  offer  and  the  offer  made. 
There  was  no  error  in  ihe  ruling. 

The  assignments  of  error  not  discussed 
have  each  been  carefully  considered  by  the 
court,  and  Iiecanse  we  find  no  error  pointed 
out  therein  the  same  are  overruled. 

There  was  evidence  which  justified  the 
Jury  in  finding  that  plaintiff  was  Injured 
while  alighting  from  defendant's  train  at 
Greenville,  and  as  a  result  of  such  Injuries 
suffered  damage  in  the  amount  found  by 
the  Jury.  That  the  injury  was  the  result 
of  defendant's  negligence  In  causing  Its 
train  to  suddenly  move  while  she  was  at- 
tempting to  alight  without  notice  to  her, 
and  before  she  had  time  to  alight,  and  in 
tbe  failure  of  Its  conductor  to  assist  her  In 
alighting  after  he  saw  that  she  needed  as- 
sistance. That  such  negligence  on  the  part 
of  defendant  and  its  agents  caused  tbe  in- 
juries to  plaintiff,  and  at  the  time  she  was 
not  guilty  of  contributory  negligence. 

Finding  no  error  in  tbe  record,  the  judg- 
ment is  affirmed. 

96S.W.— 42 


GOODBAB  &  00.  v.  BLOOM  et  ux. 

(Court  of  Civil  Appeals  of  Texas.    Jane  IS, 
1906.    Behearlng  Denied  Oct  10,  1908.) 

1.  MoBTOAaxs— Abbolutb  Dssn  am  Mobtoaok 
— BvinxNCB. 

Prior  to  the  execntion  of  on  absolute  deed 
by  defendant  to  plaintiff,  defendant  owed  plain- 
tiff $1,§00.  The  deed  was  drawn  by  plaintiff's 
attorney  parsoant  to  instructions  and  was  sub- 
mitted to  plaintiff  for  approval  before  execu- 
tion, reciting  an  absolute  sale  of  the  property 
for  a  cash  consideration  of  $1,000.  As  a  part 
of  the  same  transaction  defendant  executed  to 
plaintiff  a  note  for  $800,  after  which  plaintiff 
msored  the  property  as  its  own  and  executed 
a  separate  instrument  by  which  it  agreed  to 
reconvey  the  property  to  defendants  on  repay- 
ment of  the  consideration  and  interest,  within 
a  specified  time.  Held,  that  the  transaction 
amounted  to  a  conditional  sale  and  not  a  mort- 
gage. 

[Ed.  Kote. — For  CEUses  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  g  6.] 

2.  Samb— Intention— BtjEDEN   of   Peoof. 

Where  an  absolute  deed  is  claimed  to  be  a 
mortgage,  the  burden  is  on  the  party  making 
such  claim  to  prove  with  clearness  ana  certain- 
ty that  the  instrument  was  Intended  by  l)oth  par- 
ties as   a  mortgage. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent  Dig.  Mortgages,  §  109.] 

8.  Refobuation  of  Instbuuxnts— Anciixa- 
BY  Relief. 
Where  a  reformation  of  an  absolute  deed 
was  sought  as  preliminary  to  having  the  in- 
strument declared  to  be  a  mortage  and  fore- 
closed, and  it  was  determined  that  plaintiff  was 
not  entitled  to  the  principal  relief,  it  was  not 
entitled  to  reformation. 

Appeal  from  District  Court,  Leon  County; 
Gordon  Boone,  Judge. 

Suit  by  Goodbar  &  Co.  against  N.  Bloom 
and  wife.  From  a  decree  in  favor  of  de- 
fendants,  plaintiff   appeals.    Afiirmed. 

Jno.  A.  Newsom  and  Gregg  &  Brown,  for 
appellant    Watson  &  Dashiell,  for  appellees. 

NBILL,  J.  This  suit  was  brougbt  by  Good- 
bar  &  Co.,  a  corporation  Incorporated  under 
the  laws  of  Tennessee,  against  tbe  appellees, 
Nathan  Bloom  and  his  wife,  Theresa,  to  re- 
cover an  alleged  debt  of  $1,006.73  claimed  by 
appellant  to  be  dne  it  from  appellees,  and  to 
reform  a  certain  Instrument,  in  the  form  of 
a  deed,  but  averred  by  appellant  to  be  a  mort- 
gage, made  by  appellees  to  secure  such  in- 
debtedness, by  including  therein  two  other 
lots,  which  appellant  claims  were  agreed  by 
the  parties  to  be  included  but  were  omitted 
fiom  said  instrument  either  by  mistake  or 
fraud  of  the  appellees,  and,  when  so  reform- 
ed, to  have  sucb  Instrument  declared  a  mort- 
gage, and,  as  sucb,  foreclosed  and  tbe  proper- 
ty sold  to  satisfy  tbe  debt  sued  for.  The  ap- 
pellees answered  by  a  general  denial,  and 
pleaded  specially  that  the  instrument  aver- 
red by  appellant  to  be  a  mortgage  was,  as  it 
purported  on  its  face  to  be,  an  absolute  deed 
of  conveyance  made  by  appellees  to  appellant 
in  consideration  of  the  cancellation  of  the  al- 
leged debt  sued  on,  and  that  it  was  so  in- 
tended and  understood  by  the  parties  and  ac- 
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cepted  by  appellant  with  full  knowledge  of  Its 
contents,  and  that  the  two  lots  sought  to  be 
Included  by  Its  reformation  were  not  Intend- 
ed to  be  embraced  In  such  Instrument.  The 
case  was  tried  by  the  court  without  a  Jury 
and  judgment  rendered  that  the  plaintifT, 
Goodbar  &  C!o.,  take  nothing  by  Its  suit  and 
that  defendants  Nathan  Bloom  and  his  wife, 
Theresa,  go  hence  without  day  and  recover 
of  the  plaintiff  and  sureties  on  his  cost  bond 
all  costs  of  suit. 

The  facts  in  this  case  shown  by  evidence, 
which  is  undisputed,  are  substantially  as  fol- 
lows: On  October  5,  1903,  the  appellee  N. 
Bloom  of  Buffalo,  Tex.,  being  Indebted  to 
appellant,  a  commercial  corporation  of  Mem- 
phis, Tenn.,  wrote  it  a  letter  In  which  he  said, 
"I  have  a  good  hotel  comprising  five  lots,  all 
necessary  barns,  cisterns,  servant's  houses, 
eta,  well  situated  to  the  depot,  and,  in  fact, 
from  every  point  of  view,  a  desirable  location. 
This  piece  of  property  brings  me  $25.00  per 
month  which  amounts  to  $300.00  per  year.  I 
win  take  for  this  property  $2,000.00,  which 
Is  very  cheap.  The  rent  would  pay  you  over 
10%  on  your  money  Invested,  as  repairs  are 
not  necessary  to  any  great  extent  I  owe  you, 
and  this  Is  the  only  way  that  I  can  see  to  pay 
yon.  My  resources  are  sufficient  to  meet  my 
liabilities,  provided  I  can  collect,  but  this  to 
utterly  Impossible  as  there  is  nothing  made 
to  pay  with.  Yon  cannot  understand  how 
serious  the  outlook  Is,  and  I  am  well  aware 
that  yon  think  collections  should  amount  to 
something.  If  you  can  handle  this  piece  of 
property  I  can  pay  you,  but  if  not  I  am  whol- 
ly unprepared  to  make  you  any  proposition." 
Again,  on  October  19,  1908,  he  wrote  a  letter 
to  appellant  In  which,  after  stating  his  in- 
ability to  raise  money  on  account  of  failure 
of  crops,  he  said :  "Now  to  the  point  I  have 
received  word  from  Sanger  Bros.,  to  whom 
I  owe  $1,403.00,  that  they  are  willing  to  carry 
me  over,  provided  I  will  pay  as  much  as  I 
can,  and  take  only  my  personal  note  payable 
in  1904.  They  are  my  largest  creditor,  ex- 
cepting yon ;  that  is,  for  goods.  I  pledge  you 
that  I  will  give  no  man  a  deed  of  trust  dur- 
ing the  year  of  1903  or  1904.  I  am  going  to 
do  by  one  and  all  the  same,  and  make  no  dis- 
tinction. I  Intend  to  pay  you  all  I  can,  and 
all  In  the  same  proportion  except  my  little 
creditors,  and  I  think — and  also  your  Mr. 
King — ^that  it  is  beet  to  pay  them,  so  that 
their  mouths  will  be  stopped  as  they  are  all 
more  or  less  restless.  Now,  gentlemen,  I 
wish  your  voice  on  this  subject  at  your  earli- 
est opportunity  so  that  we  will  come  to  some 
understanding  at  an  early  date.  I  wish  to 
allay  suspense." 

The  appellant.  In  reply,  on  November  8, 
1903,  wrote  Bloom,  expressing  surprise  at  his 
not  being  willing  to  mortgage  his  property  for 
the  benefit  of  creditors,  and  reminded  him 
that  his  statement  to  the  mercantile  agoicies 
included  800  acres  of  land  in  his  wife's  name 
and  was.  in  part  the  basis  of  his  credit,  and 


suggested  that  It  should  now  be  made  the 
basis  of  security  for  his  debts.  In  reference 
to  the  hotel  property,  the  letter  is  as  follows: 
"We  do  not  want  the  hotel  property  and 
would  not  give  you  $1,000.00  for  it,  but  we 
will  agree  to  extend  your  debt,  If  you  will 
give  us  a  mortgage  on  that  piece  of  property. 
Tills  would  put  you  in  no  worse  light  with 
your  other  creditors  than  to  sell  to  us." 
Again,  on  November  10,  1903,  appellant  wrote 
Bloom  as  follows:  "Replying  to  your  recent 
letters  in  regard  to  selling  us  your  hotel  prop- 
erty, we  have  to  say  that  we  do  not  want  it  at 
any  price,  because  our  experience  has  been 
that  property  of  similar  character  has  always 
proved  a  loss  to  us.  We  will,  however,  make 
you  this  proposition:  You  make  us  a  deed 
to  the  property  at  a  consideration  of  $1,000.00, 
and  we  will  carry  you  until  next  fall  for  the 
balance  of  the  debt  The  deed  can  go  on  rec- 
ord, and  outside  of  that  record  we  will  give 
you  an  obligation  that  we  redeed  to  you  the 
property  next  fail,  after  you  have  paid  us  the 
balance  of  the  $737.00  and  Interest  and  paid 
us  the  $1,000.00.  This  we  know  would  simply 
make  it  equivalent  to  a  mortgage,  but  to  the 
outside  world,  or  in  other  words,  to  every- 
body except  you  and  us.  It  would  have  the 
appearance  of  being  a  bona  fide  sale.  If  you 
decline  to  do  this,  then  we  must  insist  upon 
your  executing  a  mortgage  trust  deed  upon 
your  640  acres  of  land,  the  hotel  property  and 
all  other  real  estate  you  have,  except  your 
homestead,  for  the  benefit  of  all  your  credit- 
ors. ■•  •  •  We  believe,  and  have  been 
so  advised,  that  your  creditors  could  hold  that 
real  estate  as  community  property,  but  we  do 
not  wish  to  test  that  matter  by  going  into  the 
courts,  and  simply  ask  you  to  do  what  we  be- 
lieve to  be  fair.  Just  and  right  with  us  and 
your  creditors.  We  do  not  believe  that  we 
could  sell  the  hotel  property  for  over  $1,000.- 
00,  which  is  the  reason  that  we  are  unwilling 
to  take  It  at  any  more  than  that  and  then 
carry  the  balance  of  your  debt  We  will  also 
make  you  another  proposition:  If  you  will 
raise  enough  to  pay  us  the  $787.00,  we  will 
take  the  hotel  property  at  $1,200.00,  and  clean 
up  the  entire  indebtedness  at  once." 

On  November  16,  1903,  Bloom  wrote  the 
appellant,  after  some  introductory  observa- 
tions, as  follows:  "I  yrlah  to  satisfy  you,  as 
you  have  been  rather  kind  to  me  during  this 
year,  therefore  I  will  comply  with  your  let- 
ter of  the  10th.  I  will  have  my  attorney 
make  out  deed  to  hotel  property,  and  you 
may  send  me  note  for  balance,  and  as  soon 
as  you  get  the  deed  fixed  up  you  can  forward 
me  the  obligation,  which  will  grant  me  the 
option  of  redeeming  the  aforesaid  property. 
It  Is  not  my  desire  to  ask  one  and  one-half 
times  the  value  of  my  land,  but  since  you 
asked  to  buy  some  of  It,  I  simply  give  you  a 
price.  I  do  not  wish  to  be  contrary,  neither 
do  I  wish  to  be  dishonest,  but  I  do  not  wish  to 
give  a  trust  deed  to  my  property.  I  kindly 
ask  that  you  make  note  payable  November 
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Ist  u  that  will  give  me  time  within  which 
to  meet  this  obligation.  Include  Interest  In 
face  of  note." 

On  November  21,  1903,  Ooodbar  &  Go. 
wrote  to  Bloom  a  letter  In  reply,  which  Is  as 
follows:  "We  are  in  receipt  of  your  letter 
of  the  16th  inst,  and  note  your  acceptance  of 
onr  proposition  of  settlement  of  your  account 
with  us,  to  give  us  a  deed  to  the  hotel  prop- 
erty in  question  for  |1,000.00  and  execute 
your  note  payable  October  1st,  1904,  for  the 
balance.  In  compliance  therewith  we  have 
this  day  prepared  a  statement  of  your  ac- 
count, together  with  note  due  at  the  above 
stated'  time  for  your  signature,  and  sent  the 
same  to  Mr.  Jno.  A,  Newsom  of  your  town 
to  pass  on  the  title  to  the  property  and  receive 
the  settlement  for  us.  You  will  also  please 
deliver  to  Mr.  Newsom  the  rent  notes  that 
yon  have  been  carrying  thereon.  We  have 
requested  Mr.  Newsom  to  draw  up  an  agree- 
ment for  our  signature  giving  you  an  option 
to  re-purchase  the  property  for  the  same  con- 
^deration  you  will  convey  It  to  us,  upon  the 
prompt  payment  of  the  note  you  are  to  give 
OS  as  above  stated,  and  8%  interest  on  the 
11,000  from  date  until  paid  by  November  1st, 
1904.  If  we  collect  rents  in  excess  of  the 
amount  of  taxes,  insurance  and  Interest  on 
the  property,  we  will  refund  the  same  to  you. 
We  do  not  know  whether  or  not  Mr.  Newsom 
is  your  attorney,  but  he  is  very  highly  recom- 
mended to  ns  and  we  have  confidence  in  him 
to  refer  the  same  to  him  for  settlement  We 
trust  you  will  call  to  see  Mr.  Newsom  at  onco 
and  arrange  the  settlement  for  we  desire  to 
close  the  same  definitely  at  an  early  date." 

On  the  same  date  appellant  wrote  John 
A.  Newsom,  an  attorney  at  law,  as  follows: 
"In  regard  to  N.  Bloom  and  his  Indebtedness 
to  us,  we  have  just  arrived  at  the  following 
settlement  with  him:  He  has  agreed  to  give 
U8  a  deed  to  the  hotel  property  In  question 
for  and  In  consideration  of  $1,000  and  to  ex- 
ecute his  note  due  October  Ist,  1904,  for  the 
balance  due  on  his  account.  With  that  end 
In  view  we  hand  you  a  statement  of  his  ac- 
count to  us,  together  with  note  for  his  sig- 
nature for  $800.00  which  please  have  him 
to  execute  in  taking  a  deed  to  the  property. 
We  want  you  to  thoroughly  look  into  the 
title  to  the  property  and  If  you  approve  of 
It,  It  will  be  acceptable  to  us.  You  will  also 
secure  from  Bloom  the  rent  notes  he  has  for 
the  property,  and  have  him  transfer  to  us 
the  Insurance  that  he  has  been  carrying 
thereon.  In  regard  to  the  maturity  of  the 
note  that  he  Is  to  give  us  he  is  now  asking 
that  we  make  it  November  Ist  but  our  orig- 
inal proposition  was  to  make  it  payable  Octo- 
ber Ist  and  please  govern  yourself  accord- 
ingly. We  have  agreed  with  him  to  convey 
the  property  back  to  him  for  the  same  con- 
sideration that  he  has  delivered  It  to  ns,  upon 
the  prompt  payment  of  his  note  due  Octo- 
ber Ist  19M,  which  he  Is  to  execute,  as  above 
stated,  together  with  8%  Interest  on  the 
11,000  from  date  until  paid  by  November  1st 


1904.  It  is  also  agreed  that  if  we  collect 
rents  in  excess  of  the  taxes,  insurance  and 
Uiterest  on  the  property,  we  will  refund  the 
same  to  him.  We  were  advised  by  Mr.  Bloom 
on  October  6th,  last  that  he  had  a  $25.00 
monthly  income  from  the  property  and  we 
presume  he  Is  deriving  the  same  from  It  at 
this  time.  Please  draw  us  an  agreement 
giving  him  such  option  on  the  property  which 
we  will  promptly  execute  upon  the  receipt 
of  deed  and  his  note.  We  are  anxious  to  get 
this  matter  definitely  settled  at  an  early  date 
and  please  call  to  see  him  at  once  and  push 
It  vigorously  to  a  settlement  For  your  In- 
formation, we  Inclose  herewith  a  copy  of  the 
letter  we  have  this  day  written  him." 

On  November  23,  1903,  Mr.  Newsom,  iu 
reply,  wrote  appellant  in  substance  that  he  bad 
had  an  interview  with  Mr.  Bloom  in  regard 
to  the  matter  of  settlement  and  that  they 
were  together  except  on  one  point — i.  e. 
Bloom  wanted  the  note  payable  November  1, 
1904,  Instead  of  October  Ist  as  directed; 
that  he  (Newsom)  had  suggested  as  a  compro- 
mise that  the  note  be  made  payable  on 
October  ISth,  and  that  after  considerable 
begging  Bloom  had  assented  to  It;  that  he 
bad  prepared  the  deed,  which  he  expected 
Bloom's  wife  to  sign,  which  he  sent  appel- 
lant for  Inspection  before  signing;  that 
Bloom  had  Informed  him  that  the  insurance 
he  was  carrying  on  the  hotel  building  bad 
just  expired,  and  that  he  bad  not  taken  rent 
notes  from  his  present  tenant  and  that  he 
bad  rented  the  property  for  $25  per  month, 
but  had  to  reduce  It  to  $15,  and  that  he 
(Bloom)  was  willing  the  tenant  pay  the  $15 
rent  per  month,  when  due,  to  him  (Newsom) 
to  be  sent  to  appellant  or  to  collect  It  and 
send  it  himself.  Newsom  closed  the  letter 
by  asking  appellant  to  advise  him  as  to  such 
matters. 

On  November  27,  1908,  in  reply  to  New- 
som's  letter  appellant  wrote  bim  as  follows: 

"We  are  just  in  receipt  of  your  letter  of 
the  23d  Inst  with  Inclosure  of  deed  to  be  ex- 
ecuted by  Nathan  Bloom  and  wife,  both  of 
which  are  carefully  noted.  You  did  not 
make  the  deed  In  our  favor  as  a  corporation 
so  we  have  taken  the  liberty  to  add  the  same 
therein,  and  with  this  exception  we  are  will- 
ing to  accept  the  deed  on  your  judgment  as 
stated  in  your  letter.  In  regard  to  the  rent- 
al of  the  property  and  Its  collection,  we  think 
It  advisable  to  let  Mr.  Bloom  continue  to  look 
after  the  same,  for  It  will  make  him  more 
friendly  towards  ns  in  this  transaction  and 
will  keep  bIm  In  touch  with  the '  property 
Please  say  to  Mr.  Bloom,  howev^,  that  any 
contract  be  makes  for  the  renyof  the  prop- 
erty, must  not  extend  beyondy^ovember  1st 
1904,  at  which  time  bis  optlati  to  repurchase 
It  will  expire  by  limitation/  We  note  that 
the  Insurance  has  expired  ion  the  hotel  and 
you  will  please  take  stepa  to  Insure  it  for 
$1,000  for  a  period  of  twelve  months  and 
kindly  send  the  policy  to  'js  and  we  will  re- 
imburse you.    In  regard  ^:o  the  maturity  of 
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the  note,  we  see  tbat  he  contended  for  No- 
vember iBt,  but  tbat  you  compromised  the 
matter  by  making  It  matnre  October  15tb, 
which  is  satisfactory.  We  trust  that  you  will 
be  able  to  get  this  matter  definitely  closed 
at  an  early  date  and  awaiting  your  attention, 
we  are,  yours  truly,  Goodbar  &  Co.,  Incor- 
porated, by  W.  B.  Stansbury. 

"Please  also  look  Into  the  taxes  for  this 
year — ^we  feel  that  Mr.  Bloom  should  settle 
them  as  the  year  is  so  far  advanced.  Also 
charge  interest  on  note  to  October  16,  1904." 

The  negotiations  between  the  parties  cul- 
minated on  the  Ist  day  of  December,  1903, 
by  Bloom  and  his  wife  executing  and  deliver- 
ing to  Ooodbar  &  Co.  their  general  warranty 
deed,  which  expresses  a  consideration  of 
$1,000  In  hand  paid  by  appellant  to  appellees, 
to  lots  Nos.  8,  9,  and  10  In  block  No.  27  of 
the  town  of  Buffalo  In  Leon  county,  Tex.,  ac- 
cording to  map  and  plat  of  town,  aa  it  ap- 
pears of  record  In  deed  records  of  Leon  coun- 
ty, 'Bodk  O,  p  487;  the  execution  and  de- 
livery by  N.  Bloom  to  appellant  of  his  prom- 
issory note  for  $802.08  (the  remainder  of  his 
indebtedness  to  Goodbar  ft  Co.  after  deduct- 
ing the  $1,000,  express^  as  the  consideration 
of  said  deed)  payable  on  October  15,  1904, 
with  Interest  thereon  at  the  rate  of  8  per 
cent,  from  maturity;  and  the  execution  on 
December  3,  1903,  by  Goodbar  &  Co.  to  tbe 
appellee  N.  Bloom  of  an  agreement  in  writing, 
drawn  at  the  same  time  the  deed  was  by  Mr. 
Newaom,  which  Is  as  follows;  "Refusal 
memorandum,  between  Ooodbar  &  Company 
a  corporation,  Incorporated  under  the  laws 
of  Tennessee  and  doing  business  in  the  city 
of  Memphis  in  said  state,  acting  by  J.  M. 
Goodbar,  Its  president,  duly  authorized  to  act 
in  this  capacity,  and,  Nathan  Bloom  of  Buffa- 
lo, Leon  county,  Texas :  In  consideration  of 
the  sum  of  $10  to  It  In  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged  and  for 
other  valuable  consideration  had  and  re- 
ceived, it  the  said  Goodbar  &  Company, 
(Inc.)  does  hereby  agree  to  and  with  said 
Nathan  Bloom,  that  he  shall  have  the  right 
to  purchase  from  it  at  any  time  between  this 
day  and  date  and  the  1st  of  November,  A.  D., 
1904,  the  following  described  premises,  now 
belonging  to  It,  with  the  appurtenances  there- 
to belonging,  which  premises  are  described 
as  follows,  to  wit:  Lots  Nos.  (8)  eight,  (9) 
nine,  and  (10)  ten,  in  block  No.  (27)  twenty- 
seven,  of  the  town  of  Buffalo,  Leon  county, 
Texas,  according  to  the  map  and  plat  of  said 
town  as  it  appears  of  record  in  the  Deed  Rec- 
ords of  L«on  county.  Book  O,  p.  487,  on  the 
following  terms,  to  wit:  One  thousand  dol- 
lars cash,  with  interest  thereon,  from  this 
date  at  the  rate  of  8%  per  annum  until  the 
said  first  day  of  November,  A.  D.  1904,  and 
upon  the  further  condition  that  the  said  N. 
r>Ioom  shall  have  paid  off  and  discharged  a 
certain  note  by  h<im  executed  and  delivered 
to  this  Company  dated  December  1st.  1903. 
due  October  15,  1904,  with  Interest  thereon 
at  the  rate  of  8%  from  maturity,  for  the  sum 


of  ($802.28)  eight  hundred  two  and  *>/ie» 
dollars.  And  on  notice  of  bis  election  so  to 
purchase,  given  to  It  In  writing,  by  letter 
mailed  to  It  at  Memphis,  Tennessee,  ae  served 
on  It  personally,  it  does  here  agree  and  bind 
Its  assigns  and  successors  to  make  full,  com- 
plete and  perfect  title  by,  through  or  under 
It  to  said  Nathan  Bloom,  his  heirs  or  assigns, 
and  to  perfect  such  title  to  or  under  it,  and 
to  reconvey  to  said  Nathan  Bloom,  his  heirs 
or  asslgrns  upon  his  complying  with  the  terms 
and  conditions  above  set  forth  and  ex- 
pressed. It  1b  understood  and  agreed  tbat 
all  rents  and  revenues,  collected  by  this  com- 
pany from  this  property.  In  excess  o  taxes. 
Insurance,  interest,  etc.,  the  same  to  be  re- 
paid to  the  said  N.  Blo6m  upon  his  purchas- 
ing said  property." 

A  month  or  two  after  the  execution  of 
these  instruments  Mr.  Newsom  tooK  out  two 
fire  Insurance  policies  of  $500  each  on  the 
property  payable  to  Goodbar  &  (3o.,  as  the 
absolute  owner  thereof.  After  the  papers 
were  executed,  Bloom,  In  pursuance  of  the 
arrangement  made  with  him  at  the  time,  col- 
lected for  appellant  the  monthly  rent  of  the 
property  and  remitted  proceeds  to  Goodbar 
ft  (30.  until  October  12,  1904^  when  he  wrote 
the  appellant  as  follows:  "I  have  by  this 
mail  forwarded  to  Memphis  Trust  Company 
draft  for  amount  of  $802.28  to  cover  note 
given  In  1903.  Relative  to  the  conditional 
sale  of  the  hotel  I  would  say  that  X  do  not 
care  to  redeem  the  hotel  as  money  matters 
are  cramped  at  present  If  you  had  my  note 
for  $l,O00X)O,  I,  of  course,  would  pay  It;  but 
since  you  bargained  for  the  hotel,  I  had  rath- 
er It  remain  as  it  is  now  than  to  go  to  the 
trouble  to  raise  $1,000.00.  I  am  of  opinion 
that  you  can  find  a  purchaser  for  this  prop- 
erty as  it  is  worth  that  amount  even  to-day, 
though  I  am  not  able  to  pay  such  a  price.  In 
regard  to  the  rent  you  may  get  some  one  to 
attend  to  that  matter  in  the  future,  as  I 
would  rather  you  get  some  one  else.  I  am 
sorry  that  I  cannot  take  it  off  your  hands, 
but  there  is  no  chance  for  me  to  have  the 
deed  made  different,  therefore  you  can  de- 
stroy the  agreement."  As  stated  In  this  let- 
ter, the  draft  was  sent  to  the  Memphis  Trust 
Ck>mpany,  who  held  the  note,  in  payment  and 
discharge  of  the  Indebtedness  evidenced  by 
it,  and  the  note,  upon  receipt  of  draft,  sent 
back  to  Bloom.  In  reply  to  the  above  letter, 
on  the  15th  of  October,  1904,  the  appellant 
wrote  Bloom  as  follows :  "We  are  in  receipt 
of  your  letter  of  the  12th  Inst.,  and  note  tbat 
you  have  remitted  to  the  Memphis  Trust 
Company  in  payment  of  your  note  which  be- 
came due  this  date,  wlilch  is  appreciated. 
We  also  observe  that  you  do  not  desire  to 
redeem  the  hotel  property  under  our  agree- 
ment with  you  and  shall  govern  ourselves  ac- 
cordingly. As  we  understand  It,  you  have 
rented  the  property  monthly  to  the  tenant 
now  in  charge  for  the  consideration  of  $15.00 
per  month.  Please  give  us  the  name  of  the 
parties  so  that  we  maj  correspond  wlUi 
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them  directly  concerning  the  matter.  Thank- 
ing you  for  your  courtesy  and  wishing  you 
much  success,  we  remain  yours,  etc"  Mrs. 
Fannie  Stocker  was  the  party  who  had  rented 
and  was  occupying  the  hotel  at  that  time ; 
and,  November  1,  1904,  the  appellant  wrote 
ber  as  follows:  "Dear  Madam:  Please  remit 
to  us  the  monthly  rental  for  the  use  of  the 
Bloom  hotel,  as  we  are  now  the  owners  of 
it  Your  prompt  attention  will  be  much  ap- 
preciated." 

Bloom,  who  was  a  witness  in  the  case, 
was  asked  on  the  trial:  "And  at  the  time 
you  made  that  deed,  how  about  canceling 
the  $1,000  debt?  Did  you  Intend  to  put  up 
any  security  for  $1,000,  or  did  you  Intend 
to  pay  $1,000?"  He  answered :  "I  Intended 
to  pay  $1,000,  which  I  did,  and  if  I  didn't 
Intend  to  pay  it  I  wouldn't  have  given  a 
note  for  $802.20  to  cover  my  Indebtedness." 
There  was  no  testimony  of  any  officer  or 
agent  of  appellant  upon  the  issue  as  to 
whether  the  instrument  was  Intended  as  an 
absolute  deed  or  a  mortgage.  We  have  stated 
practically  all  the  testimony  bearing  upon 
the  question,  whether  the  deed  to  the  hotel 
property  was  Intended  by  the  parties  as  a 
conveyance  of  the  title  or  as  a  mortgaga 
This  we  take  to  be  a  question  of  fact,  or- 
dinarily to  be  decided  by  the  jury  from  all 
the  evidence  pertinent  to  it,  and,  like  any 
other  issue  whose  province  is  within  the 
domain  of  the  Jury,  when  decided,  either  by 
the  jury  or  the  court  sitting  as  a  Jury, 
such  determination  of  it  will  not  be  dis- 
turbed upon  appeal  unless  the  evidence 
upon  the  issue  Is  such  that  no  reasonable 
mind  can  reach  the  same  conclusion  attain- 
ed by  the  Jury. 

It  is  true  that  there  are  certain  principles 
of  law  applicable  to  the  issue  which  must 
guide  the  Jury  tn  considering  the  evidence 
upon  which  the  issue  is  to  be  determined, 
but  they  are  rules  of  construction  rather 
than  principles  of  substantive  law  which 
arise  from  and  attach  to  a  given  state 
of  facts.  These  principles  will  be  stated, 
as  enunciated  in  the  elementary  authorities, 
pronounced  and  applied  in  courts  of  last 
resort  In  other  states  as  well  as  those  of 
our  own.  When  stated,  we  shall  then  apply 
them  to  the  evidence  before  us,  and,  in 
view  of  them,  determine  from  it  whether 
any  ordinary  mind  could  reach  the  same 
conclusion  as  that  found  by  the  trial  judge 
upon  the  question.  If  so,  then  our  finding 
npon  the  Issue  of  deed  or  mortgage  will 
simply  be  an  adoption  of  that  of  the  trial 
Judge.  To  determine  whether  a  particular 
transaction  amounts  to  a  mortgage  or  a 
sale  with  a  contract  to  r^urchase,  Mr. 
Pomeroy  states  the  rule  thus:  "The  cri- 
terion is  the  continued  existence  of  a  debt 
or  liability  between  the  parties,  so  that  the 
conveyance  Is  In  reality  Intended  as  a  se- 
curity for  the  debt  or  indemnity  against 
the  liability.  If  there  Is  an  indebtedness  or 
liability  between  the  parties,  either  a  debt 


existing  prior  to  the  conveyance,  or  a  debt 
arising  from  a  loan  made  at  the  time  of  the 
conveyance,  or  .from  any  other  cause,  and 
this  debt  is  still  left  subsisting,  not  being 
discharged  or  satisfied  by  the  conveyance, 
but  the  grantor  Is  regarded  as  still  owing 
and  bound  to  pay  it  at  some  future  time, 
so  that  the  payment  stipulated  for  In  the 
agreement  to  reconvey  is  in  reality  the  pay- 
ment of  the  existing  debt,  then  the  whole 
transaction  amounts  to  a  mortgage,  what- 
ever language  the  parties  may  have  used, 
and  whatever  stipulations  they  may  have 
Inserted  In  the  Instrument.  On  the  contrary, 
if  no  such  relation  whatsoever  of  debtor 
and  creditor  Is  left  subsisting,  then  the 
transaction  is  not  a  mortgage,  but  a  mere 
sale  and  contract  of  repurchase."  3  Pom. 
Bq.  {  1105. 

Mr.  Jones  thus  states  the  criterion  for 
determining  the  question:  "Whether  a  con- 
veyance be  a' mortgage  or  a  conditional  sale, 
must  be  determined  by  a  consideration  of 
the  particular  circiunstances  of  each  case.  'A 
glance  at  the  numerous  adjudications  in  con- 
troversies of  this  kind  will  suffice  to  show 
that  each  must  be  decided  in  view  of  the  par- 
ticular circumstances  which  belong  to  and 
mark  its  character,  and  that  the  only  safe 
criterion  Is  the  intention  of  the  parties,  to  be 
ascertained  by  considering  their  situation 
and  the  surrounding  facts,  as  well  as  the 
written  memorials  of  the  transaction.'  The 
intention  of  the  parties  Is  the  only  true  and 
infallible  test,  and  this  Intention  Is  to  be 
gathered  from  the  circumstances  attending 
the  transaction  and  the  conduct  of  the  par- 
ties as  well  as  from  the  face  of  the  written 
contract"  Jones  on  Mort  |  26&  Again, 
the  same  author  says:  "The  character  of  the 
transaction  is  fixed  at  the  inception  of  it 
and  what  the  intention  of  the  parties  makes 
it  The  form  of  the  transaction  and  the  cir- 
cumstances attending  it  are  the  means  of 
finding  out  the  intention.  If  It  is  a  mort- 
gage In  the  beghining  it  remains  so;  and  if 
it  was  a  conditional  sale  at  the  start  no  lapse 
of  time  will  make  a  mortgage  of  It  *  *  * 
If  not  a  security  In  the  beginning,  but  an  ab- 
solute sale  or  a  conditional  sale,  no  subse- 
quent event,  short  of  a  new  agreement  be- 
tween the  parties,  can  convert  it  into  a 
mortgage.  Where  an  Instrument  contains 
the  exact  terms  agreed  on  by  the  parties,  and 
expresses  their  Intent  and  meaning,  the  fact 
that  they  thought  it  a  mortgage,  while  it 
was  in  fact  a  conditional  sale,  does  not 
change  its  character  or  effect  The  exist- 
ence of  a  debt  is  the  test.  If  an  absolute 
conveyance  be  made  and  accepted  in  pay- 
ment of  an  existing  debt  and  not  merely  as 
security  for  it  an  agreement  by  the  grantee 
to  reconvey  the  land  by  the  grantor  upbn  re- 
ceiving a  certain  sum  within  a  certain  time 
does  not  create  a  mortgage,  but  a  conditional 
sale,  and  the  grantee  holds  the  premises  sub- 
ject only  to  the  right  of  the  grantor  to  de- 
mand a  reconveyance  according  to  the  terms 
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of  tbe  agreement  A  debt  either  pre-exist- 
ing or  created  at  the  time,  or  c(mtracted  to 
be  created,  is  an  essential  requisite  of  a 
mortgage.  An  absolute  deed  delivered  In 
payment  of  a  debt  la  not  converted  into  a 
mortgage  merely  because  the  grantee  there- 
in gives  a  contemporaneous  stipulation  bind- 
ing blm  to  reconvey,  on  being  reimbursed 
within  an  agreed  period,  an  amount  equal  to 
the  debt  and  interest  thereon.  If  the  con- 
veyance extinguishes  the  debt,  and  the  pai> 
ties  so  Intended,  so  that  a  plea  of  payment 
would  bar  an  action  thereon,  the  transaction 
win  be  held  an  absolute  or  conditional  sale 
notwithstanding.  And  so  If  there  was  In 
fact  a  sale,  an  agreement  by  tbe  purchaser 
to  resell  the  property  within  a  limited  time, 
at  tbe  same  price,  does  not  convert  it  into 
a  mortgage.  •  •  •  But  if  the  Indebted- 
ness be  not  canceled,  equity  will  regard  tbe 
conveyance  as  a  mortgage,  whether  tbe  gran- 
tee so  regards  It  or  not.  He  cannot  at  the 
same  time  hold  tbe  land  absolutely  and  retain 
the  right  to  enforce  payment  of  the  debt  on 
account  of  which  the  conveyance  la  made. 
The  test,  therefore.  In  cases  of  this  sort,  by 
which  to  determine  whether  the  conveyance 
is  a  sale  or  a  mortgage,  Is  found  in  the  ques- 
tion whether  the  debt  is  discharged  or  not  by 
the  conveyance.  If,  in  the  subsequent  trans- 
action of  the  parties,  there  is  no  recognition 
in  any  way  of  the  relation  of  debtor  and 
creditor,  and  the  vendee  for  a  considerable 
period  holds  possession  without  paying  In- 
terest or  rent,  these  facts  go  to  show  that 
there  is  only  an  agreement  for  purchase  and 
not  a  mortgage."  Jones  on  Mort  |§  263, 
266,  267. 

For  cases  from  other  states  Illustrative  of 
the  application  of  the  principle  that  a  con- 
veyance absolute  in  form  is  not  converted 
into  a  mortgage  by  a  contemporaneous  agree- 
ment for  a  resale  and  purchase,  where  it  was 
not  shown  the  parties  intended  to  give  it 
that  effect,  see  Hays  v.  Emerson  (Ark.)  87 
S.  W.  1027;  Gerhardt  v.  Tucker  (Mo.  Sup.) 
86  S.  W.  552;  Gassert  v.  Bogk  (Mont)  19 
Pac.  281,  1  K  B.  A.  240,  and  note.  There 
are  many  other  cases  to  the  same  effect  but 
we  deem  the  citation  of  these,  together  with 
those  cited  in  text-books  quoted  from,  suffi- 
cient to  Illustrate  the  principle. 

We  will  turn  now  to  some  of  the  cases 
from  our  own  courts,  which  will  be  found  to 
be  In  perfect  accord  with  tbe  elementary 
authorities  upon  tbe  subject  under  considera- 
tion. In  Alstln's  Ex'r  v.  Cundltf,  52  Tex. 
453,  it  is  held  "that  In  determining  whether 
a  conveyance  absolute  on  its  face,  with  a 
written  agreement  to  repurchase  signed  by 
tbe  parties,  is  a  mortgage  or  a  conditional 
sale,  reference  must  be  had  to  the  Inquiry 
whether  the  relation  of  creditor  and  debtor 
continues  to  exist  If  It  does,  it  is  a  mort- 
gage; otherwise,  a  conditional  sale."  This 
test  Is  adhered  to  In  Miller  v.  Yturrla,  69 
Tex.  649,  7  S.  W.  206.  where,  after  saying 
that  "a  conveyance^  however,  which  purports 


to  be  a  sale,  either  absolute  or  conditlonaU 
may  be  shown  to  be  a  mortgage  by  proving 
it  was  intended  merely  as  a  security  for  a 
debt"  It  is  held  that  In  order  to  establish 
that  an  absolute  deed  is  Intended  as  a  mort- 
gage, it  must  be  proved  with  clearness  and 
certainty,  and  that  the  same  rule  applies  to 
an  Instrument  which  clearly  shows  upon  its 
face  a  conditional  sale.  We  will  here  observe 
that  this  rule  as  to  the  character  of  proof 
has  been  enunciated  with  the  same,  if  not 
greater,  emphasis  In  other  Jurisdictions. 
Hays  V.  Emerson  (Ark.)  87  S.  W.  1027;  Ger- 
hardt V.  Tucker  (Mo.  Sup.)  85  S.  W.  552. 
The  case  of  Klrby  v.  National  Loan  &  Inv. 
Co.,  54  8.  W.  1081,  22  Tex.  Civ.  App.  257,  Is 
very  similar  In  Its  facts  to  the  one  at  bar. 
In  that  case  Klrby  was  Indebted  to  tbe  Na- 
tional Loan  &  Investment  Company  in  the 
sum  of  $1,500  evidenced  by  a  note  which  was 
a  Hen  upon  a  certain  piece  of  land  owned  by 
Klrby.  In  order  to  settle  said  Indebtedness 
Klrby  and  wife  made  a  deed  to  the  land  to 
the  company.  In  which  such  Indebtedness  was 
recited,  reciting  as  a  consideration  the  dis- 
charge of  said  debt  and  the  payment  of  $100 
cash.  The  deed  of  conveyance  then  recites 
"it  is  the  purpose  and  Intention  of  this  In- 
strument to  make  an  absolute  and  unqual- 
ified conveyance  of  said  property  and  to  vest 
in  grantee  free,  clear,  and  unincumbered  ti- 
tle thereto,  having  no  other  or  further  con- 
dition attached  thereto  except  the  following 
right  to  repurchase  said  property  upon  the 
following  terms,  to  wit:  'The  said  grantees 
herein  In  accepting  this  instrument  give  to 
the  grantors  herein,  and  the  grantors  here- 
in expressly  reserve  the  right  to  repurchase 
said  property  from  said  National  Loan  &  In- 
vestment Company,  itsassigns  and  successors, 
at  any  time  within  three  years  from  this 
date,  at  the  agreed  price  of  $1,550  cash,  con- 
ditioned, however,  that  whereas  said  gran- 
tors have  this  day  leased  from  grantee,  the 
National  Loan  &  Investment  Company  of 
Detroit,  Mich.,  the  aforesaid  premises  for  a 
period  of  three  years  at  an  annual  rental  of 
$93.00,  payable  semi-annually,  as  evidenced 
by  tbe  notes  of  said  grantors  herein,  being 
five  in  number,  four  each  for  tbe  sum  of 
$46.60,  dne  and  payable  to  the  order  of  the 
National  Loan  &  Investment  Company  of 
Detroit  Mich.,  and  due  as  follows:  One  on 
August  1,  1805,  one  on  February  1,  1896,  one 
due  on  August  1,  1896,  one  due  February  1, 
1897,  one  due  August  1,  1887.  and  one  for 
$93.00  due  February  1, 1898:  Now,  therefore. 
If  said  A.  H.  Kirby  and  Alma  Klrby  eball 
fall  or  refuse  to  pay  any  one  of  said  notes 
for  a  longer  period  than  six  months  after  Its 
maturity  (time  being  the  essence  of  this  agree- 
ment), then  and  In  that  event  tbe  option  to 
repurchase  this  property  shall  be.  and  is,  for- 
feited by  said  A.  H.  and  Alma  Kirby;  and  it 
is  understood  that  said  last  maturing  note 
shall  also  be  paid  at  the  expiration  of  said 
three  years  In  the  event  said  A.  H.  and  Alma 
Klrby  purchase  said  property  under  their 
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right  to  repurchase  herein  contained.  The 
said  A.  H.  and  Alma  Klrby,  as  a  farther 
condition  of .  leasing  this  property  and  of 
their  right  to  repurchase,  obligate  and  bind 
themselvee  to  keep  said  property  Insured  for 
a  sum  not  lees  than  $1,560  at  their  own  cost 
and  expense,  making  the  policy  payable  to 
the  National  Loan  &  Investment  Company 
as  their  interests  may  appear,  and  further  to 
annually  pay  the  taxes  assessed  against  said 
property;  and  a  failure  to  keep  said  property 
so  insured,  or  in  the  event  they  fail  to  pay 
said  taxes  dne  thereon  as  the  law  requires, 
then  their  right  to  repurchase  said  property 
shall  and  does  expire,  and  is  by  them  forfeit- 
ed. In  the  event  of  a  failure  to  pay  any  of 
said  notes  or  taxes,  or  to  keep  in  force  said 
Insurance,  as  above  set  forth,  within  the  time 
set  forth,  said  A.  H.  Klrby  and  Alma  Klrby 
agree  and  concede  that  their  right  to  repur- 
<:faaBe  is  forfeited,  and  they  agree  and  consent 
to  surrender  immediate  possession,  peaceably 
and  quietly,  to  said  National  Loan  &  Invest- 
ment Co.;  and  they  further  agree  to  pay  to 
said  company  for  the  time  they  have  so  occu- 
pied said  premises  the  rents  due  at  the  time 
they  surrender  possession  to  said  loan  com- 
pany, at  the  annual  rate  stated.  In  the  event 
of  the  forfeiture  of  the  rights  at  said  A.  H. 
and  Alma  Klrby  to  repurchase  as  hereinbefore 
stated,  or  in  the  event  of  their  failure  to  pay 
said  purchase  price  as  hereinbefore  stated, 
within  three  years  from  this  date,  then  the 
National  Loan  &  Investment  Company  shall 
be,  and  by  these  presents  are,  vested  with 
«Iear  and  nnincumbered  title,  being  free  to 
own,  hold,  or  in  any  manner  dispose  of  said 
property;  It  being  In  that  event  the  property 
of  the  said  National  Loan  &  Investment  Com- 
pany of  Detroit,  Michigan,  free  from  any 
right,  title,  claim,  or  interest  therein  or  there- 
to In  said  A.  H.  and  Alma  Klrby.  In  testi- 
mony whereof,  witness  our  hands  this  the 
1  at  day  of  February,  1895.  A.  H.  Kirby.  Al- 
ma Klrby.'  "  It  was  insisted  by  the  appellant 
that  this  instrument  upon  Its  face  purported 
to  be  a  mortgage,  and  not  a  deed.  Upon  this 
insistence  it  was  observed  by  the  court  that 
the  intent  and  purpose  of  the  parties,  mani- 
fested by  the  Instrument,  to  pass  title  In  prse- 
senti,  subject  to  the  reserved  right  to  repur- 
chase upon  the  terms  named,  was  clear. 
"The  intent  and  purpose  in  the  execution  of 
an  instrument,  by  all  authorities,  are  of  con- 
trolling influence  in  Its  construction.  Every 
canon  of  construction  has  for  its  object  the 
ascertainment  of  this  Intent  It  is  true,  the 
written  expression  thereof  is  not  conclusive. 
The  situation  of  the  patties,  the  attendant 
circumstances,  as  well  as  written  memorials, 
may  be  considered.  But  when  thus  ascer- 
tained, effect  must  be  given  thereto  when  not 
unlawful  or  opposed  to  public  policy.  In  de- 
termining the  effect  of  the  Instrument  as 
written,  however,  we  can  consider  snch  ex- 
traneous facts  only  as  appear  therein.  Its 
effect  as  written  is  a  question  of  law,  to  be 
solved  in  ttie  first  instance  by  the  court    If 


parol  evidence  must  be  resorted  to  In  order 
to  explain  the  terms  or  intention  of  the  par- 
ties, then  the  question  of  construction  ceases 
to  be  one  of  law  merely  and  becomes  one  of 
mixed  law  and  fact,  to  be  determined  by  the 
jury  nnder  appr(q)rlate  instructions.  As  we 
read  the  Instrument  before  us,  no  fact  is  re- 
cited that  Is  sufficient  to  nullify  or  modify 
the  express  Intent  and  purpose.  The  fact 
that  there  was  a  pre-existing  debt  Is  Insuffi- 
cient In  such  case  the  question  Is,  was  the 
old  debt  surrendered  or  canceled  at  the  time 
of  the  conveyance?  To  constitute  a  mort- 
gage, the  relation  of  debtor  and  creditor  must 
continue  to  exist  The  instrument  before  us 
recites,  as  one  of  the  purposes,  of  its  execu- 
tion, the  discharge  of  such  Indebtedness,  and 
the  consideration  therefor.  In  part,  was  its 
cancellation.  It  may  be,  as  insisted,  that  the 
Instrument  contains  a  clause  of  defeasance, 
within  the  definition  thereof;  •  •  •  but 
if  so.  It  is  evident  that  the  clause  here  under 
consideration  is  not  of  the  character  that 
abrogates,  rescinds,  or  gives  reverse  or  non- 
effect  to  the  title  conveyed.  It  in  effect 
provides  that  li>  &  given  contingency,  the  ti- 
tie  and  right  conveyed  may  be  reacquired  by 
the  grantors.  If  such  provision  must  fix  the 
character  of  the  instrument  as  a  mortgage, 
then  it  Is  evident  that  no  such  instnunent 
as  a  conditional  sale  can  be  framed.  Such 
provision  is  a  necessary  concomitant  of  such 
a  sale,  and  in  no  view  can  be  construed  there- 
with. Such,  we  think,  must  be  the  conclu- 
sion as  to  each  of  the  circumstances  relied 
upon  appearing  on  the  face  of  the  Instrument 
before  us.  When  analyzed,  we  think,  with- 
out furthor  discussion,  that  none  of  the  pro- 
visions or  recitals  of  the  Instrument  under 
consideration  are  Inconsistent  with  the  ex- 
press purpose  to  constitute  an  absolute  con- 
veyance of  titie  in  present,  and  that  ther^ 
fore  the  court  correctly  refused  to  construe 
It  as  a  mortgage."  For  cases  of  similar  char- 
acter, see  Focke  v.  Buchanan  (Tex.  Civ. 
App.)  59  S.  W.  820;  Pumllla  v.  De  George 
(Tex.  Civ.  App.)  74  S.  W.  814. 

We  will  now  apply  these  principles  of  law 
to  the  facts  for  the  purpose  of  determining 
whether  the  evidence  Is  sufficient  In  view  of 
the  law,  to  warrant  the  ultimate  conclusion 
of  fact  reached  by  the  trial  judge  that  the 
conveyance  of  the  hotel  property  by  appellees 
to  appellant  was  an  absolute  sale  conditioned 
upon  the  right  of  appellee  to  repurchase  the 
property  within  the  time  and  upon  the  terms 
specified  in  the  instrument  denominated  "Re- 
fusal Memorandum."  It  has  been  seen  that 
the  deed  of  appellees  to  appellant  If  standing 
alone  and  unaffected  by  the  memorandum  re- 
ferred to,  or  any  extraneous  facts,  would  be 
an  absolute  conveyance  of  the  property.  This 
is  shown  by  Its  face  as  clearly  as  If  It  bore 
the  expression,  "this  is  intended  as  an  ab- 
solute deed  and  not  a  mortgage,"  for  It  Is  In 
the  form  and  very  language  of  an  absolute 
deed  conveying  a  fee-simple  title  to  property. 
It  is  equally  clear,  when  viewed  in  tbs  light 
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of  tbe  authorities  cited,  that  when  this  deed 
and  the  refusal  memorandum  are  read  and 
considered,  as  they  should  be,  as  one  In- 
strument, It  simply  Is  an  absolute  conveyance 
of  the  propeaty  by  Bloom  to  Ooodbar  &  Co. 
without  condition  of  defeasance,  conferring 
upon  the  grantor  the  right  to  purchase  It, 
at  his  option,  within  tbe  time  and  upon  the 
terms  specified.  If  the  Intention  of  parties 
can  be  gleaned  from  the  language  used  by 
them  for  the  purpose  of  giving  It  expression, 
no  canons  of  construction  need  be  Invoked 
to  demonstrate  and  Illustrate  that  these  In- 
struments, when  read,  taken  and  considered 
as  one,  show  the  intention  of  the  parties  was 
an  absolute  sale  In  prsesentl  of  the  property. 
In  which  the  grantor  Is  given  the  right,  If 
he  should  elect  to  exercise  It,  to  purchase  the 
property  within  a  ^ven  time  upon  terms  and 
conditions  plainly  and  unequirocally  express- 
ed— an  option,  nothing  more  nor  less,  that 
might  liave  been  given  as  well,  for  a  con- 
sideration, bad  he  never  owned  the  prop- 
erty. In  view  of  this  express  intention,  the 
burden  rested  upon  the  appellant  to  prove 
with  clearness  and  certainty  that  the  in- 
strument was  Intended  by  the  parties — ^not 
one,  but  both — as  a  mortgage.  Miller  v. 
Tturria,  supra;  Hays  v.  Emerson,  supra; 
Garhardt  v.  Tucker,  supra. 

Do  the  extraneous  facts  evince  with  clear- 
ness and  certainty,  or,  as  for  that,  reason- 
able certainty,  that  the  intention  of  the  part- 
ies was  that  the  deed  to  Ooodbar  &  Co. 
should  be  held  as  a  security  for  a  debt  that 
Bloom  owed  appellant?  If  tbe  correspond- 
ence between  the  parties  up  to  tbe  time  the 
final  agreement  was  reached  were  alone  to  be 
considered,  it  would  appear  that  appellant 
did  not  desire  to  purchase  or  take  the  land  in 
payment  or  discharge  of  the  indebtedness  of 
the  appellee,  but  wished  to  take  a  deed  to 
the  property  to  secure  its  payment  If,  then, 
the  intention  of  Ooodbar  &  Co.,  up  to  that 
time,  could  alone  determine  tbe  character 
of  the  transaction,  it  might  be  said  that  the 
conveyance  was  clearly  proven  to  be  a  mort- 
gage. But  it  is  a  homely  adage  that  "It 
takes  two  to  make  a  trade."  In  order  to  do 
this  there  must  be  a  drawing  together  of 
the  minds,  a  meeting  and  concurrence  of 
them  in  the  same  intention.  If  the  Intention 
existing  in  one  mind  is  different  from  that 
existing  in  the  other,  such  diverse  Intentions 
can  never,  as  long  as  they  exist,  meet  in 
agreement  and  form  a  contract  It  is  Just 
as  apparent  from  the  correspondence  that 
Bloom  did  not  desire  to  convey  the  property 
in  question,  or  any  of  his  property,  as  securi- 
ty for  the  debt  he  owed  appellant,  as  It  Is 
that  the  latter  desired  him  to  do  so.  There 
is  nothing  tending  to  show  a  concurrence  of 
intentions  by  the  parties,  until  November 
16th,  when  Bloom  wrote  Ooodbar  &  Co.  that 
he  would  comply  with  its  letter  of  the  lOtb. 
The  letter  he  refers  to,  as  is  seen,  submits 
two  propositions — one,  if  accepted  and  acted 
upon,  would  l>e  tantamount  to  a  mortgage} 


tbe  other,  an  absolute  sale,  with  the  right 
given  Bloom  to  repurchase.  Let  It  be  as- 
sumed pro  hac  vice  that  it  was  the  first  that 
Bloom  had  in  mind  when  he  wrote  that  he 
would  comply  with  appellant's  letter,  yet  it 
appears  from  the  letter  of  instruction  of  No- 
vember 21, 1903,  written  by  Ooodbar  &  Co.  to 
Mr.  Newsom,  and  from  another  of  the  same 
date  to  appellee.  In  regard  to  drawing  up  the 
papers,  that  the  agreement  reached  by  the 
parties  was,  with  some  minor  modifications. 
Just  as  it  is  expressed  in  the  papers  drawn  by 
said  attorney.  There  was  no  fraud  nor  mis- 
take, save  as  to  the  failure  to  include  two 
other  lots  in  the  deed,  alleged  or  claimed  by 
the  appellant  The  appellee  makes  no  such 
daim,  but  insists  the  papers  express  the 
agreement  They  were  drawn  by  appellant's 
own  attorney  from  data  which  It  furnished 
him  for  that  purpose,  and,  before  being  sign- 
ed and  delivered,  were  submitted  to  appel- 
lant for  Inspection  and  approval.  It  inter- 
posed no  objection  save  that  the  instrument 
did  not  state  that  it  was  a  corporation,  but 
sent  the  deed  back  to  their  attorney  for  the 
appellee  and  his  wife  to  execute  and  ac- 
knowledge. When  executed  and  acknowledg- 
ed, they  accepted  it,  and  executed  the  memo- 
randum giving  the  appellee  the  right  to  re- 
purchase. Up  to  the  time  the  deed  was  exe- 
cuted, appellee's  Indebtedness  was  $1,800.  Of 
this  Indebtedness  only  $800  remained  when 
the  deed  was  executed,  for  which  a  note  with 
interest  was  taken.  For  this  note,  it  is  not, 
and  never  was,  contended  that  the  deed  was 
Intended  to  secure;  the  deed  nor  memoran- 
dum says  anything  about  Indebtedness,  or  se- 
curity for  indebtedness,  but  expresses  a  cash 
consideration  of  $1,000;  no  cash  was  paid. 
Can  any  one  doubt  that  this  expressed  consid- 
eration was  for  that  much  of  the  Indebtedness 
as  It  existed  prior  to  the  execution  of  the 
deed,  or  that  $1,000  of  the  Indebtedness  ceas- 
ed to  ^Ist,  having  been  extinguished  by  be- 
coming tbe  purchase  money?  If  so,  let  him 
consider  the  action  of  the  parties  In  regard 
to  the  matter  afterwards.  For  it  is  a  rule 
that  if  one  of  two  constructions  can  be  pla- 
ced upon  a  contract,  and  it  has  been  construed 
by  the  parties  to  it,  it  will  l>e  given  by  the 
courts  that  construction  the  parties  hare 
placed  upon  it  themselves.  In  the  letter  of 
appellant  of  November  27,  19Q3,  to  Mr.  New- 
som, in  which  the  deed  was  returned  for  ap- 
pellee's signature,  Newsom  was  requested  "to 
say  to  Mr.  Bloom  that  any  contract  he  makes 
for  rent  of  the  property  must  not  extend 
beyond  November  1st  1904,  at  wlilch  time 
his  option  will  expire  by  limitation."  This 
clearly  and  unequivocally  shows  that  appel- 
lant construed  the  contract  as  an  absolute 
sale,  with  an  option  on  the  part  of  appel- 
lee to  purchase,  which  expired  on  November 
1st  following.  Appellant  also  Instructed  his 
agent  to  Insure  the  property  for  it;  and  it 
was  insured,  in  obedience  to  the  Instruction, 
for  the  company.  Ordinarily  the  mortgagor 
of  tbe  property  is  entitled  to  the  rents.    The 
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rents  for  the  property,  through  cnrtesy,  were 
collected  by  Bloom  and  paid  to  appellant  and 
received  by  it  as  its  own,  without  being  cred- 
ited oo  any  debt  On  October  12th,  when 
Bloom  wrote  the  appellant  that  be  had  re- 
mitted the  money  in  payment  of  the  note 
made  for  the  balance  of  the  debt,  and  notified 
It  that  he  did  not  wish  to  redeem  the  prop- 
erty, the  reply  he  received  from  Ooodbar  & 
Ck).,  together  with  the  letter  it  afterwards 
wrote  to  Mrs.  Stocker,  shows  clearly  that  it 
regarded  the  hotel  property  as  Its  own,  which 
Is  Inconsistent  with  the  idea  that  the  con- 
veyance was  intended  aa  security  for  a  debt, 
and  perfectly  consistent  with  what  the  deed, 
in  connection  with  the  contemporaneous  mem- 
orandum, shows  upon  its  face. 

So  lu  any  light  the  transaction  is  viewed, 
we  conclude  that  the  evidence  is  sufficient 
to  warrant  the  trial  court  in  finding,  as  a 
fact,  that  an  absolute  conveyance  of  the  prop- 
erty, with  an ,  option  to  repurchase  by  the 
grantor,  was  the  intention  of  the  parties. 
As  a  reformation  of  the  deed  was  sought 
as  a  preliminary  relief  to  having. the  lostra- 
ment  declared  and  foreclosed  as  a  mortgage, 
and  In  no  other  event,  and,  it  having  been 
determined  that  appellant  is  not  entitled  to 
the  principal  relief  sought.  It  follows  that 
it  is  not  entitled  to  the  ancillary  relief  of  ref- 
ormation in  this  action. 

The  Judgment  is  affirmed. 


OLSCHEWSKE  v.  KING.* 

(Court   of  cavil  Appeals  of  Texas.    June  26, 
1906.    Rehearing  Denied  Oct.  4,  1906.) 

1.  VENDOB    and    PUBCHASEB    —    REFBESEirTA- 

TioNS    AS   TO   Title— Possession— NoTic»— 

ESTOPPKI.. 

That  a  purchaser  of  land  knew  at  the 
time  of  his  purchase  tliat  certain  heirs  were 
in  possession  did  not  as  a  matter  of  law  de- 
prive him  of  the  right  to  rely  on  bis  vendor's 
representation  that  he  had  full  legal  title  to 
the  property,  nor  estop  him  from  demanding 
a  rescission  on  it  subsequently  appearing  that 
■uch  representation  was  false. 

[ISd.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §{  202-204.] 

2.  JnoaincNT— Matters   Concluded. 

Plaintiff  purchased  land,  relylnz  on  defend- 
ant's representation  that  he  had  full  title 
and  right  to  convey,  but  with  knowledge  that 
the  land  was  in  possession  of  certain  heirs, 
who  thereafter  brought  suit  against  plaintiff 
and  defendant  to  establish  their  Interest  in  the 
property.  Beld,  that  plaintiff's  failure  to  as- 
sert his  right  to  rescind  in  that  action  did  not 
bar  him  from  thereafter  maintaining  a  separate 
snit  for  such  relief. 

[Ed.   Note. — For  cases  in  point,  see  vol.  30, 
Cent.    Dig.    Judgment.    SJ|    1104,    1105.] 

8.  Abateuent  and  Revival— Otueb  Action 

Pending. 

The  pendencT  of  the  action  by  such  heirs 
was  no  bar  to  plalntifTs  suit  for  rescission  of 
the  contract  of  sale. 

[Ed.    Note.— For   cases   in   point,   see   vol   1, 
dent.  Dig.  Abatement  and  Revival,  |{  27-87.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G,  Kittrell,  Judge. 
•Writ  of  error  denied  by  Supreme  Court  Nov.  14, 1806. 


Action  by  Jesae  King  against  WllUam 
Olschewske.  From  a  judgment  In  favor  of 
plaintiff  defendant  appeals.    Affirmed. 

Baldwin  &  Christian,  for  appellant 
James  R.  Hasterson,  for  appellee. 

PLEASANTS,  J.  Appellee  brought  this 
suit  against  appellant  to  rescind  a  contract 
of  sale  of  land,  and  to  recover  the  money 
and  cancel  the  notes  given  by  him  as  con- 
sideration for  the  conveyance  to  him  by  ap- 
pellant of  said  land.  The  facts  disclosed  by 
the  record  are  these:  On  March  10,  1903, 
appellant  sold  and  conveyed  to  appellee  lota 
4  and  6,  in  block  21,  in  Castaule's  addition  to 
the  city  of  Houston,  for  a  consideration  of 
$1,260,  of  which  $250  was  paid  in  cash  by 
appellee,  and  for  the  balance  he  teecuted 
his  67  promissory  notes,  66  for  $16  each  and 
1  for  $10  payable,  respectively,. in  from  1  to 
67  months  after  date.  The  deed  reserved  a 
vendor's  lien  to  secure  the  payment  of  the 
notes.  Appellee  purchased  the  property  with 
the  Intention  of  making  It  his  home.  As  an 
Inducement  to  appellee  to  make  the  purchase 
appellant  represented  to  him  that  he  had  a 
perfect  title  to  the  property  and  could  and 
would  place  him  in  Immediate  possession; 
and  but  for  such  representation  and  promise 
appellee  would  not  have  agreed  to  buy  the 
property.  At  the  time  the  contract  of  sale 
was  made  appellee  knew  that  the  property 
was  in  the  possession  of  Mrs.  Somerville  and 
her  minor  children,  but  she  was  holding  as 
a  tenant  of  appellant  and  appellee  had  no 
actual  knowledge  of  any  title  or  claim  on  the 
part  of  said  minors.  Appellant  failed  to 
put  appellee  In  possession  of  the  premises 
as  he  agreed  and  promised  to  do,  and  did 
not,  in  fact,  own  the  proper^  as  he  repre- 
sented, but  only  had  title  to  an  undivided 
one-half  Interest  therein.  Shortly  after  the 
execution  of  the  deed  the  Somerville  minors 
brought  suit  against  appellant  and  appellee, 
claiming  a  one-half  Interest  in  the  property 
in  fee  and  the  right  to  occupy  the  entire 
premises  as  a  homestead  so  long  as  their 
guardian,  with  the  permission  of  the  county 
court  of  Harris  county,  should  so  elect. 
The  suit  was  tried  in  the  district  court  of 
Harris  county  on  July  6,  1903,  and  judgment 
was  therein  rendered  in  favor  of  plaintiffs, 
decreeing  them  title  to  one-half  the  property 
and  the  homestead  rights  claimed  in  their 
petition.  This  Judgment  was  appealed  from 
and  was  affirmed  by  the  Supreme  Court  (83 
S.  W.  680)  in  so  far  as  It  adjudged  tlUe  in 
the  Somerville  minors  to  one-half  of  the 
property,  but  was  remanded  to  the  district 
court  for  the  adjustment  of  certain  equities 
growing  out  of  improvements.  The  suit  of 
the  Somerville  minors  had  not  been  finally 
disposed  of  in  the  district  court  at  the  time 
this  cause  was  tried.  Shortly  after  the  Judg- 
ment in  favor  of  the  Somerville  heirs  was 
rendered  in  the  district  court  the  appellee 
herein  tendered  appellant  a  deed  reconveying 
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tbe  property  to  Um  and  demanded  tbe  return  of 
the  money  and  notes  before  mentioned. 
TUB  demand  was  refused  and  thereupon  this 
suit  was  Instituted. 

The  petition  In  this  cause  alleged  the  facts 
above  stated  In  substance^  and  prayed  for 
Judgment  for  the  $250,  with  interest  from 
the  date  of  Its  payment,  and  for  tbe  cancel- 
lation of  the  notes  above  described.  The  de- 
fendant answered  by  general  exception  and 
general  denial  and  by  special  plea,  In  which 
he  set  up  the  pendency  of  the  suit  by  the 
Somerville  minors  and  the  knowledge  of  the 
plalntlfF  that  said  heirs  were  In  possession  of 
the  premises  at  tbe  time  he  purchased  from 
appellant,  and  avers  "that,  by  reason  of  tbe 
facts  above  set  forth,  the  plaintiff  is  es- 
topped from  suing  upon  a  warranty  of  title, 
and  estopped  from  claiming  that  said  title 
has  failed,  and  by  reason  of  the  fact  that 
plaintiff,  when  he  bought  said  property, 
knew  of  the  claim  of  tbe  Somervilles  there- 
to, and  of  the  pendency  of  the  suit  here- 
inbefore mentioned,  the  plaintiff  cannot  now 
maintain  this  suit,  and  Is  estopped  from  so 
doing."  He  also  filed  a  cross-bill  by  which 
be  sought  recovery  against  plaintiff  of  tbe 
amount  due  upon  the  notes,  with  interest 
and  attorney's  fee.  Tbe  cause  was  tried 
without  a  jury  and  Judgment  rendered  in 
favor  of  plaintiff  for  ?296,  and  for  rescission 
of  the  sale  and  cancellation  of  the  notes. 

The  first  and  second  assignments  of  error 
complain  of  the  judgment  on  the  ground 
that  it  is  not  supported  by  either  the  plead- 
ing or  the  evidence,  in  that  the  petition  al- 
leges, and  the  findings  of  fact  by  the  trial 
judge  establishes,  that  appellee  knew  at  the 
time  he  pnrchased  the  property  that  the 
Somerville  minors  were  In  possession,  and 
he  was  thereby  charged  with  nonce  of  any 
title  or  claim  which  they  had  to  said  prop- 
erty, and  will  not  b'e  beard  to  say  that  he 
bought  the  property  relying  on  the  repre- 
sentation of  the  defendant  and  without 
knowledge  of  any  adverse  claim.  There  is 
no  merit  in  these  assignments.  The  author- 
ities cited  by  appellant  and  the  doctrine  of 
notice  invoked  by  him  in  support  of  the  as- 
signments have  n<$  application  In  this  case. 
It  is  well  settled  that  one  who  buys  land  in 
possession  of  another  will  not,  as  to  such 
possessor,  be  heard  to  say  that  be  purchased 


without  notice  of  tbe  possessor's  title,  but  is 
charged  with  constructive  notice  of  what- 
ever right  or  title  the  possessor  has  in  the 
property;  possession  being  as  conclusive  evi- 
dence of  notice  as  is  the  registration  of  a  deed 
under  the  statute.  Under  this  rule  api>ellee 
could  not  claim  as  against  tbe  Somerville 
heirs  that  he  did  not  purchase  with  notice  (rf 
their  title,  but  it  cannot  be  held  as  matter 
of  law  that,  because  he  was  charged  with 
notice  of  their  title,  be  could  not  have  relied 
upon  the  r^resentatlon  of  appellant  that  he 
owned  tbe  property  and  would  put  him  in 
possession  of  it  The  trial  court  found  that 
such  representations  were  made  by  the  ap- 
pellant and  were  relied  on  by  tbe  ap- 
pellee. There  is  no  statement  of  facts  in 
the  record,  and  the  findings  of  fact  by  the 
trial  court  must  be  conclusively  presumed 
to  be  supported  by  the  evidence. 

We  do  not  understand  appellant  to  con- 
tend otherwise,  but  his  contention  is  that 
because  it  appears  from  the  petition  and  the 
findings  of  fact  that  appellee  knew  that  the 
Somerville  heirs  were  in  possession  of  the 
property  he  cannot  as  a  matter  of  law  be 
heard  to  say  that  he  relied  upon  appellant's 
representation  as  to  the  title  of  the  prop- 
erty. As  we  have  before  said,  this  conten- 
tion cannot  be  sustained.  The  appellee  was 
not  required  to  set  up  bis  right  to  rescind  the 
sale  in  the  suit  brought  against  him  and  ap- 
pellant by  the  Somerville  heirs,  and  his 
failure  to  do  so  does  not  now  estop  him  from 
asserting  that  right,  nor  is  his  right  to  main- 
tain this  suit  affected  by  the  fact  that  the 
former  suit  Is  still  pending.  There  is  no 
finding  by  the  trial  court  that  appellee  prose- 
cuted an  appeal  from  the  Judgment  in  favor 
of  the  Somerville  heirs,  and  from  the  fact 
that  shortly  after  the  judgment  in  that  suit 
was  rendered  In  the  district  court  appellee 
tendered  appellant  a  deed  reconveying  the 
property  and  demanded  a  recisslon  of  the 
contract  the  presumption  is  that  he  did  not 
appeal  from  that  judgment. 

These  conclusions  dispose  of  all  of  the 
questions  raised  by  the  remaining  assign- 
ments presented  In  appellant's  brief,  and  It 
is  unnecessary  to  discuss  them  in  detail. 

We  think  the  trial  court's  judgment  dionid 
t>e  afiirmed,  and  It  has  been  so  ordered. 

Affirmed. 
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CATO  et  nx.  r.  SCOTT. 

<Coart  of  Civil   Appeals  of  Texas.    Jane  16, 
1906.    JElehearing  Denied  Oct.  6,  1006.) 

1.  Nkw  Tbial — DilioerCk. 

A  ease  being  at  issue  was  regularly  called 
for  trial  October  28,  1905,  when  plaintiff  an- 
nounced ready.  Defendants  appeared  by  their 
attorney,  and  requested  a  postponement,  and 
this  being  refused,  defendant's  attorney  with- 
drew from  the  case,  and  judgment  was  entered 
for  plaintiff.  No  motion  for  a  new  trial  was 
filed  until  October  28th  when  defendant  claimed 
he  had  a  meritorious  defense  and  that  the  reason 
why  he  was  not  present  at  the  trial  was  because 
of  the  illness  of  his  wife,  who  was  a  material 
witness.  He  also  claimed  that  his  attorney  had 
agreed  to  inform  him  when  the  case  would  be 
tried,  but,  through  misunderstanding,  he  was 
not  present.  He  did  not  state  what  the  misun- 
derstanding was  or  how  it  arose,  nor  that  he  had 
made  any  attempt  to  ascertain  the  condition 
«f  the  docket.  Held,  that  the  motion  for  a  new 
trial  was  properly  denied  for  lack  of  diligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  §8  190-193.] 

2.  Samk  —  Motion  —  Filing  —  Time  —  Dis- 

CBETION   OV  CODBT. 

Where  a  motion  for  a  new  trial  was  not 
filed  qntil  five  days  after  judgment  for  plaintiff 
it  was  within  the  discretion  of  the  court  to 
grant  or  refuse  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  §S  9,  10,  243.  244.] 

Appeal  from  District  Court,  Bowie  Connty; 
P.  A.  Turner,  Judge. 

Suit  by  S.  L.  Scott  against  B.  S.  Cato  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

The  appellee,  S.  L.  Scott,  brought  this  suit 
■on  tbe  22d  day  of  August,  1905,  in  the  dis- 
trict court  of  Bowie  county,  Tex.,  against 
the  appellants,  B.  S.  Cato  and  Mrs.  L.  A 
Cato,  defendants,  in  trespass  to  try  title  for 
«ertaln  land  described  in  bis  petition.  Tbe 
<lefendants  answered  by  a  general  denial,  and 
the  plea  of  not  guilty.  There  was  a  trial 
before  the  court,  without  a  jury,  on  the  23d 
■day  of  October,  1905,  resulting  in  a  Judgment 
for  the  plaintlfT  against  tbe  defendants  for 
the  title  and  possession  of  the  land  In  contro- 
versy. The  defendants  excepted,  and  prose- 
cute this  appeal.  Ou  May  10,  1905,  the  City 
Improvement  Company  conveyed  by  deed  to 
Mrs.  Cato  the  lots  in  question.  On  May  16, 
1905,'  Mr.  and  Mrs.  Cato  conveyed  by  deed 
«ald  lots  to  the  appellee,  S.  L.  Scott  This 
■deed  is  absolute  in  form  and  legal  effect,  and 
recites  a  cash  consideration  of  $1,325.  On 
May  20,  1905,  S.  L.  Scott  and  B.  S.  Cato,  hus- 
band of  Mrs.  Cato,  made  and  entered  Into  a ' 
written  contract,  tbe  substance  of  which  Is 
that  Scott  had  that  day  bargained  to  sell  to 
Cato  said  lots  at  and  for  tbe  sum  of  |1,325, 
to  be  paid  In  53  installments  of  $25  each ;  tbe 
first  to  be  paid  on  June  20,  1005,  and  the 
others  at  Intervals  of  1  month  for  52  months 
according  to  tbe  stipulations  of  a  note  of 
-even  date  given  by  Cato  to  Scott,  with  in- 
terest payable  monthly  at  tbe  rate  of  10  per 
-cent;  that  Cato  should  keep  tbe  buildings 
insured  for  tbe  benefit  of  Scott  and  should 
,pay  all  taxes  upon  tbe  property;  that  upon 


payment  by  Cato  of  said  purchase  money, 
taxes,  insurance,  and  interest  at  the  times  - 
specified  Scott  would  make  a  good  and  suffi- 
cient deed  to  Cato  for  said  lots ;  that  If  pay- 
ment should  not  be  made  at  the  time  and  In 
tbe  maimer  specified,  then  at  tbe  expiration 
of  30  days  after  default  the  whole  of  the 
amount  should  at  once  become  due  and  if  not 
paid  all  tbe  obligations  resting  upon  Scott 
should  cease  and  be  considered  as  rent,  and 
Scott  was  authorized  to  take  possession  of 
the  premises;    that  Cato  accepted  tbe  con- 
ditions of  said  instrument,  and  agreed  that, 
in  event  he  failed  to  make  the  payments 
specified,  he  waived  all  rights  or  claims  to 
the  property,  and  would  restore  the  posses- 
sion thereof  to  Scott  at  any  time  after  the 
expiration  of  30  days  from  tbe  date  of  de- 
fault.   Contemporaneously  with  tbe  execu- 
tion of  said  contract  Cato  executed  and  de- 
livered to  Scott  bis  note  for  the  sum  of  $1,- 
825,  payable  in  installments  of  $25  each  as 
aforesaid,  and  reserving  In  express  terms  a 
vendor's  Hen  upon  said  lots,  the  note  reciting 
that  It  was  for  the  purchase  money  thereof. 
Nothing  was  paid  by  Cato  under  his  contract 
with  Scott     On  the  22d  day  of  August,  1905, 
Scott  filed  this  suit  in  the  form  of  an  action 
of  trespass  to  try.  title  against  Mr.  and  Mrs. 
Cato  for  recovery  of  the  title  and  possession 
of  the  premises.    The  defendants  answered 
on  the  25tb  day  of  September,  1905,  by  a 
general  demurrer,  general  denial,  and  plea  of 
not  guilty.    The  case  was  called  regularly 
for  trial  on  the  23d  day  of  October,  1005, 
when   the  plaintiff  announced  ready.    The 
defendants  appeared  by  their  attorney,  and 
requested  a  postponement  of  tbe  case  to  some 
future  day  of  the  term.    This  being  refused, 
tbe  attorney  for  the  defendants  withdrew 
from  the  case,  and  the  trial  proceeded,  re- 
sulting in  a  Judgment  for  plaintiff  for  tbe  lots 
In  question.    No  exception  was  taken  to  the 
action  of  the  court  in  refusing  a  postpone- 
ment of  the  case,  and  no  motion  for  a  new 
trial  was  filed  until  the  28th  day  of  October. 
1905.    On  that  day  defendants  filed  a  mo- 
tion for  new  trial.    Upon  tbe  hearing  of  this 
motion,  defendants  offered  as  witnesses  Mr. 
and  Mrs.  Cato  and  Mr.  Lawler,  by  whom 
they  proposed  to  prove  tbe  facts  stated  In  the 
motion.    This  testimony  was  excluded  upon 
objection  by  plaintiff;    tbe  court,  however, 
stated  that  be  would  take  the  allegations  In 
the  motion  as  true  in  considering  the  same. 
The  motiom  was  overruled,  and  the  action  of 
the  court  in  this  respect  presents  the  sole 
question  for  determination  upon  this  appeal. 

Horace  W.  Vaughan,  for  appellants.  Hart, 
Mahaffey  &  Thomas,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Does  the  motion  for  a  new  trial  show  good 
excuse  for  the  appellants'  failure  to  appear 
In  the  court  below  on  the  trial  of  the  cause? 
The  case  was  regularly  called  on  the  23d  of 
October,    1905.     The    plaintiff    announced 
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ready.  Tbe  appellants'  attorney  announced 
'  not  ready,  and  requested  the  court  to  post- . 
pone  tbe  case.  This  request  was  refused, 
whereupon  the  said  attorney  stated  that  be 
would  no  longer  represent  the  defendants. 
The  case  thereupon  proceeded  to  trial,  result- 
ing In  a  Judgment  for  plaintiff.  Thereafter 
on  tbe  28th  day  of  October,  1905,  defendants 
filed  a  motion  for  new  trial.  Tbe  motion  sets 
up  that  defendants'  claim  is  a  good  and  meri- 
torious defense  to  tbe  plaintiff's  cause  of  ac- 
tion. If  It  be  conceded  that  defendants  show 
a  meritorious  defense;  still,  we  are  of  the 
opinion,  tbe  defendants  failed  to  show  a  good 
excuse  for  not  being  in  court  when  tbe  case 
was  tried,  and  presenting  such  defense,  or  if 
Mrs.  Oato  was  unable,  on  account  of  sick- 
ness, to  be  present,  then  to  have  procured  a 
continuance  of  tbe  cause  on  that  ground. 
Tbe  motion  states  that  Mrs.  Cato  was  a  ma- 
terial witness  for  defendant,  and,  at  the 
time  of  tbe  trial,  was  unable  to  attend  court 
on  account  of  siclcness,  and  was  confined  to 
her  hom&  As  to  why  B.  S.  Cato  was  not 
present  at  the  trial  it  ia  stated,  "tbat  the 
defendant,  B.  S.  Cato,  would  have  been  pre- 
sent at  tbe  trial,  and  attempted  to  get  a  con- 
tinuance on  account  of  tbe  sickness  of  his 
wife,  £>.  A.  Cato,  but  through  a  misunder- 
standing with  bis  attorney,  H.  W.  Vaugban, 
upon  whom  he  relied  to  inform  him  what 
we^  to  come  to  court,  be  was  not  Informed 
when  he  would  be  needed,  and  if  be  bad  been 
Informed  he  would  have  been  compelled  to 
ask  for  a  continuance  to  get  the  evidence  of 
his  wife,  who  was  at  said  time  so  sick  as 
to  be  unable  to  attend  court,  and  did  not 
learn  tbat  Judgment  was  rendered  against 
them  until  Friday.  October  27th."  Cato  says 
be  relied  upon  his  attorney  to  Inform  him 
what  week  to  come  to  court    He  must  have 


known  tbat  the  case  would  be  called  as  soon 
as  reached,  and  tbat  as  soon  as  called  bis 
presence  would  be  required.  Tet  be  made 
no  attempt  to  ascertain  the  condition  of  tbe 
docket,  but  relied  solely  on  bis  attorney  to 
notify  bim  what  week  to  attend  court  He 
does  not  say  his  attorney  bad  agreed  to  in- 
form tilm  when  to  come  to  court  What  rea- 
son he  had  for  relying  upon  his  attorney  to 
notify  him  is  not  shown.  He  says  it  was 
through  a  misunderstanding  tbat  be  was 
not  present  He  does  not  explain  what  tbe 
misunderstanding  was  or  bow  it  arose.  It 
was  his  duty  to  be  present,  and  if  he  could 
not  go  to  trial  because  of  Mrs.  Cato's  absence, 
to  bare  had  tiis  attorney  move  for  a  continu- 
ance. He  was  not  present,  and  did  not,  un- 
til five  days  thereafter,  file  bis  motion  for 
new  trial.  When  the  case  was  called  defend- 
ants' attorney  asked  tbat  It  be  postponed. 
This  being  denied,  be  withdrew  from  tbe 
case.  Obviously,  the  attorney  believed  such 
action  to  be  for  tbe  best  Interest  of  bis 
clients  under  tbe  circumstances.  The  same 
attorney  prepared  and  presented  tbe  motion 
for  new  trial,  and  upon  its  being  denied  per- 
fected an  appeal,  and  is  here,  by  brief,  ably 
and  vigorously  insisting  for  a  reversal  of  tbe 
Judgment  The  excuse  offered  by  defendant, 
B.  S.  Cato,  for  not  being  present  when  the 
case  was  tried  was  insufficient  Bice  v. 
Mortgage  Co.  (Tex.  Civ.  App.)  30  S.  W.  75; 
Harrison  r.  Oak  Cliff  Land  Co.,  85  S.  W.  821, 
12  Tex.  Ct  Bep.  401.  The  motion  for  new 
trial  not  having  been  filed  in  tbe  lower  court 
within  tbe  time  prescrilied  by  tbe  statute  It 
was  in  tbe  sound  discretion  of  tbe  trial  court 
whether  or  not  be  would  grant  the  same. 
Tbe  record  does  not  show  any  abuse  of  bis 
discretion  In  overruling  tbe  motion. 
The  Judgment  Is  affirmed. 
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BROWN  MFG.  OO.  ▼.  GILPIN. 

(KanMa  Oity  Coart  of  Appeals.    Miasouri. 
Jniia  4,  1908.  Rehearins  Denied  Oct.  1, 
1900.) 

1.  JusnoES   OF  THi    Peace— APFXAir— Am- 

DAVIT  BT  TbEABDBEB  OV  AFFELLART. 

The  affidavit  for  appeal  from  a  jastlce's 
Judgment  In  the  action  of  B.  C!o.  against  O., 
''M.,  being  iworn,  •  •  •  gays  that  his 
application  for  an  appeal  is  not  made  for 
•  •  •  delay,  but  because  he  believes  tlie 
appellant  to  be  injured  by  the  Judgment," 
signed  "B.  Co.,  M.,  Treos.,  Appellant,"  though 
stating  that  M.  makes  the  application  for  him- 
self, is  not  insufficient,  as  it  is  to  be  gathered 
from  the  entire  instrument  that  be  makes  the 
application  for  the  company. 

2.  ArriDAVIT— FOBEIOR    NOTABT. 

An  affidavit  for  appeal,  though  made  be- 
fore a  notary  of  another  state,  is  efficacious : 
Judicial  notice  being  taken  of  the  seals  of 
notaries. 

{E!d.  Note. — For  cases  in  point,  see  vol.  2, 
Gent.  Dig.  Affidavits,  {  60.] 

S.  Sake— CKBTiriOATE  or  Notabt. 

Failure  of  a  notary  before  whom  an  affl- 
davit  for  appeal  is  taken  to  certify  when  his 
term  of  office  will  expire  does  not  render  the 
affidavit  Ineffective. 

4.  Appbai/— Bond— ExEcvTioiT  bt   CJobfoba.- 

TIOR. 

The  appeal  bond  of  a  corporation,  though 
not  signed  by  its  president,  nor  attesteid  by  its 
secretary,  but  merely  "B.  Co.,  M.,  Treas.," 
is  binding  on  it,  and  sufficient. 

5.  Plbadino— FArLCBE  TO  Deht  ukdkb  Oath 
— NE0B8SITY  OF  Proof. 

An  exhibit  being  the  foundation  of  plain- 
tiffs action,  and,  because  not  denied  under 
oath,  standing  confessed,  under  Rev.  St.  1899, 
H  746,  3967,  plaintiff  may  introduce  it  In  evi- 
dence without  proving  the  signature,  to  it  was 
that  of  defendant. 

6.  Sales— Betubr   or  Goods— Rboovebt  oi 
Pbici. 

The  seller  of  goods  may  recover  their 
price,  though  the  buyer  returned  them;  the 
seller  having,  before  they  were  reshipped,  noti- 
fied the  buyer  that  they  would  not  be  received, 
and  on  their  arrival  stored  them  subject  to 
defendant's  order. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  {  828.] 

Appeal  from  Circuit  Court,  Boone  County ; 
A.  H.  Waller,  Judge. 

Action  by  the  Brown  Manufacturing  Com- 
pany against  George  A.  Gilpin.  Judgment 
for  plalntur.    Defendant  appeals.    Affirmed. 

Webster  Gordon,  for  appellant  Charles  J. 
Walker,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff  corpo- 
ration brought  this  suit  in  a  justice's  court 
on  an  alleged  indebtedness  for  goods  sold 
and  delivered  to  defendant,  to  the  amount'of 
934.  The  case  originated  in  Columbia  town- 
ship, Boone  county,  where  It  was  tried  and 
Judgment  rendered  for  defendant,  and  plain- 
tiff appealed  to  the  circuit  court  When  the 
case  reached  the  latter  court  defendant  filed 
a  motion  to  dismiss  for  the  following  causes : 
"(1)  Because  the  affidavit  for  an  appeal  Is 
Insufficient  to  authorize  an  appeal.  (2)  Be- 
cause the  appeal  bond  Is  Insufficient  to  au- 
thorize an  appeal.     (3)  Because  the  notice 


of  appeal  is  insufficient  and  does  not  comply 
with  the  statute."  The  motion  was  over- 
ruled, and  defendant  refused  to  further  plead 
or  answer,  and  stood  on  bis  motion.  The 
court  heard  the  evidence  and  rendered  Judg- 
ment In  favor  of  the  plaintiff,  and  defoidant 
appealed. 

The  affidavit  for  an  appeal,  after  giving 
the  style  of  the  case,  reads  as  follows : 

"James  M.  Morey,  being  duly  sworn,  upon 
his  oath  says  that  bis  application  for  an 
appeal  is  not  made  for  vexation  or  delay,  but 
because  be  believes  the  appellant  to  be  In- 
jured by  the  Judgment  of  the  Justice,  and 
that  this  appeal  is  from  the  merits.  Brown 
Manufacturing  Co.,  James  M.  Morey,  Treas., 
Appellant 

"Subscribed  and  sworn  to  before  me  this 
4th  day  of  Jan.,  A.  D.  1906.  O.  W.  Allen, 
Notary  Public.  [Seal  C.  W.  Allen,  Notary 
Public,  Green  Co.,  Tenn.]" 

One  of  the  objections  made  to  the  affidavit 
Is  that  it  states  that  James  M.  Morey  makes 
the  application  for  himself,  and  not  for  the 
Brown  Manufacturing  Company.  That  is 
true,  literally  speaking;  but  It  Is  to  be 
gathered  from  the  entire  instrument  that 
he  makes  the  application  for  said  company. 

The  next  objection  Is  that  the  affidavit  was 
taken  before  a  notary  public  of  another  state, 
which  can  have  no  force  In  this  state,  'luls 
objection  is  not  well  taken.  Courts  will  take 
Judicial  notice  of  the  seals  of  notaries  pub- 
lic, for  they  are  officers  recognized  by  the 
commercial  law  of  the  worid.  Barhydt  &  Co. 
T.  Alexander  &  Co.,  69  Mo.  App.,  loc.  cit  193 ; 
Ptoce  V.  Indseth,  106  U.  S.,  loa  cit  649,  1 
Sup.  Ct  418,  27  L.  Ed.  264.  And,  further, 
that  the  notary  does  not  certify,  as  required, 
when  his  term  of  office  will  expire.  It  has 
been  ruled  that  a  failure  so  to  do  will  not 
invalidate  his  certificate.  K.  C.  &  S.  E.  Ry. 
Co.  V.  K.  C.  &  S.  W.  Ry.  Co.,  129  Mo.  62,  31 
S.  W.  461 ;  Baskowitz  v.  Guthrie,  99  Mo.  App. 
304,  78  S.  W.  227. 

The  appeal  bond  is  objected  to  because, 
purporting  to  have  been  entered  into  by  the 
plaintiff.  It  should  have  been  signed  by  the 
president  of  the  corporation,  attested  by  its 
secretary,  with  the  seal  of  the  corporation 
attached.  The  bond  is  signed  as  follows: 
"Brown  Manufacturing  Co.,  James  M.  Morey, 
Treas."  It  is  no  longer  the  law  that  all  in- 
struments of  writing  executed  by  a  business 
corporation  should  be  signed  by  the  presi- 
dent under  its  corporate  seal.  Washington 
Mut  Fire  Ins.  Co.  v.  St  Mary's  Seminary, 
62  Mo.  480;  Preston  v.  Mo.  &  Pac.  Lead  Co., 
61  Mo.  43;  Buckley  v.  Brlggs,  30  Mo.  462. 
In  the  Preston  Case,  supra,  our  court  adopted 
the  law  as  stated  in  Bapk  of  Columbia  v. 
Patterson,  7  Cranch  (U.  S.)  299,  8  L.  Ed. 
351,  that  "whenever  a  corporation  is  acting 
within  the  scope  of  the  legitimate  puri'ose 
of  its  institution,  all  parol  contracts  made 
by  Its  authorized  agents  are  express  prom- 
ises of  the  corporation.  •  *  • "  We  be- 
I  lleve  the  bond  executed  by  the  treasurer  of 
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the  plaintiff  Is  sufficient  to  bind  It  and  In 
substantial  compliance  with  the  statute. 

We  cannot  find  any  substantial  objection 
to  the  notice  of  appeal.  It  states  the  cause, 
the  Justice's  court  In  which  the  judgment  was 
rendered,  its  date,  and  that  an  appeal  had 
been  taken. 

It  is  also  contended  that  the  court  com- 
mitted an  error  in  admitting  as  evidence 
Exhibit  A  without  first  requiring  plaintiff 
to  prove  that  the  signature  attached  was  that 
of  defendant  The  exhibit  was  the  foundation 
of  plaintiff's  action,  and,  not  being  denied 
under  oath.  It  stood  confessed.  Sections  746, 
3967,  Rev.  St.  1899. 

Lastly,  defendant  contends  that,  as  the 
goods  were  returned  to  plaintiff  and  ac- 
cepted by  it  without  question,  plaintiff  was 
not  entitled  to  judgment  for  their  value.  De- 
fendant misapprehends  the  record.  The 
plaintiff  did  not  accept  the  goods  when  re- 
turned by  the  defendant,  but  notified  blm, 
before  he  reshipped  them,  that  they  would 
not  be  received,  and  when  they  arrived  stored 
them  subject  to  defendant's  order. 

We  have  examined  carefully  every  ques- 
tion presented  by  the  defendant  and  find 
them  without  merit. 

Affirmed.     All  concur. 


BOTCE  T.  CHICAGO  &  A.  RT.  CO. 

(Kansas  City  Conrt  of  Appeals.    Missouri.    June 

18,  1906.    Rehearing  Denied  Oct.  1,  1906.) 

1.  Railroads — CaossiNa  Aooidsnt— Injubies 
TO  Pedesteians— Findings. 

In  an  action  for  injuries  to  a  pedestrian 
as  she  was  aliont  to  cross  defendant's  rail- 
road tracks  between  two  parts  of  a  train  at 
a  crossing,  evidence  held  to  sustain  a  finding 
that  defendant's  bmkeman  told  plaintiff  that 
she  might  pass  between  the  parts  of  the  train. 

2.  Same— Ddtt  of  Servant. 

Where  a  Brakeman  was  stationed  at  a 
crossing  where  a  freight  train  had  been  cut 
in  two,  it  was  the  bra  Iceman's  duty  to  exercise 
reasonable  care  to  prevent  injuring  persona 
who  might  be  in  the  act  of  passing  over  the 
tracks    between    the    parts   of   the    train. 

lEd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §!  974,  975, 1014.] 

3.  Same— Phoximate  Cause. 

Plaintiff  desiring  to  cross  defendant's  rail- 
road track  at  a  crossing  where  a  freight  train 
had  been  cut  in  two,  defendant's  brakeman  told 
her  that  she  could  cross  in  safety;  but,  as 
she  attempted  to  do  so,  the  train  started  to 
come  together,  and  plaintiff,  in  her  fright, 
stepped  on  a  loose  stone  in  the  roadway,  fell 
and  scverly  strained  her  ankle.  Held,  that  de- 
fendant's negligence  in  moving  the  train  while 
plaintiff  was  attempting  to  cross,  and  not 
her  act  in  stepping  on  the  stone,  was  the 
proximate  canse  of  her  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  *x, 
Cent.  Dig.  Railroads,  S  1090.] 

4.  Same— Action— Instbuotions—Anticipat- 
kd  injubt. 

Where  plaintiff  was  injured  by  stepping 
on  a  loose  stone  as  she  was  endeavoring  to 
escape  from  between  two  parts  of  a  train 
at  a  crossing,  a  request  to  charge  that  if  de- 
fendant's employes  in  charge  of  the  train  did 
not  anticipate,  and   could   not   by   exercise  of 


ordinary  care  have  anticipated,  that,  if  they 
started  the  train  while  plaintiff  was  crossing 
the  track,  she  wonld  run  off  the  track  and  in 
doing  so  would  step  on  a  rolling  stone,  and  be 
injured  thereby,  she  could  not  recover,  was 
properly  refused,  defendant  being  liable  if  its 
agents  had  reasonable  ground  to  anticipate 
that  plaintiff  would  be  injured  under  the  cir> 
cumstances  without  reference  to  the  manner 
in  which  it  wonld  occur. 
6.  Tbiai^— Instbuctions— Pabtioci-ab  Facts. 
Where  plaintiff  was  injured  while  passing 
between  two  parts  of  a  train  which  had  been 
opened  at  a  crossing,  an  instruction  that  if 
plaintiff's  companion  saw  the  train  was  aliout 
to  move  and  warned  plaintiff  not  to  proceed, 
and  thereafter  plaintiff  persisted  in  attempting 
to  cross  the  track  ahead  of  the  train,  she  could 
not  recover,  was  properly  refused  as  singling 
out  particular  facts  to  the  exclusion  of  others 
on  which  the  jury  was  authorized  to  find  a  ver- 
dict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  SS  577-581.] 

6.  Railboadb  —  Crossins     Accident  —  Ooh- 

TBIBUTOBT  NeOLIOENCB — QnESTIOR  FOB  Jn- 

Br. 

In  an  action  for  injuries  to  plaintiff  while 
attempting  to  retreat  from  Ijetween  two  cars^ 
where  she  went  in  an  endeavor  to  cross  d? 
fendant's  railroad  track  at  a  crossing  between 
two  ^arts  of  a  train,  evidence  held  to  require 
submission  of  the  question  of  plaintiff's  con; 
tributory  negligence  to  the  jury. 

7.  TBiALr—lNSTRUPnoNS— Conformity  to  Evi- 
dence—Damages— Loss  OF  Time. 

In  an  action  for  personal  injuries,  it  is 
error  to  instruct  the  jury  to  consider  plaintiff's 
loss  of  time  without  evidence  of  its  value. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  ii  596-601;  vol.  15,  Cent. 
Dig.  Damages,  i  537.] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty;  Samuel  Davis,  Judge. 

Action  by  Catherine  E.  Boyce  against  the- 
Chicago  &  Alton  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Richard  Field  and  Scarritt.  Oriffith  & 
Jones,  for  appellant  N.  M.  Houx  and  Wm. 
H.  Chiles,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  for 
damages  for  negligence.  The  facts  of  the 
case  are  as  follows:  On  the  evening  of  Octo- 
ber 16,  1903,  the  plaintiff  In  company  with 
her  daughter-in-law,  Mrs.  Dorothy  Boyce, 
started  to  go  to  the  opera  house  In  the  town 
of  Odessa.  They  took  the  usual  route  on  the 
south  side  of  Mason  street  which  crosses  tbe- 
defendant's  track  at  Its  station.  When  they 
got  to  defendant's  tracks,  they  stopped  and 
waited  for  a  passenger  train  to  go  by.  They 
also  saw  a  freight  train  standing  on  the 
passing  track,  which  was  cut  in  two  to  allow 
the  passing  of  traffic  on  the  street  which 
crossed  the  track  parallel  with  the  sidewalk, 
and  to  enable  foot  passengers  to  continue 
their  Journey.  At  this  opening  of  the  train 
they  saw  a  man  dressed  in  oreralls  with  a 
railroad  lantern  in  his  hand,  who  appeared 
to  be  connected  with  tbe  train,  who  told  them 
they  "could  cross  if  they  wanted  to."  Where- 
upon plaintiff  started  to  cross  the  tracks,  at 
wliich  time  tbe  train  began  to  move,  which 
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alarmed  her,  and  In  order  to  prevent  being 
crushed  between  the  cars  when  they  came  to- 
gether she  got  off  the  sidewalk  Into  the  street- 
way,  trod  npon  a  stone,  fell  to  the  ground, 
but  got  up  In  time  to  get  out  of  the  way  of 
the  moving  cars.  She  did  not  discover  that 
she  was  Injured  until  she  got  to  the  opera 
bouse,  when  she  saya  she  felt  a  pain  In  her 
ankle,  which  according  to  the  evidence  turned 
out  to  be  a  severe  sprain.  Plaintiff,  her 
companion  and  another  witness  testified  that 
they  did  not  hear  any  warning  given  of 
the  starting  of  the  train,  bnt  the  train  oper- 
ators testified  that  the  usual  warning  In  such 
cases  was  given.  When  plaintiff  started  to 
cross  the  track,  her  companion  cried  out  to 
ber  to  come  back,  but  she  did  not  heed  the 
warning.  The  rear  brakeman  testified  that 
be  was  at  or  near  the  place  In  question, 
that  he  did  not  say  anything  to  plaintiff 
about  crossing  the  tracks,  and  that  he  gave 
the  signal  for  starting. 

Defendant  insists  that  there  was  no  evi- 
dence that  the  man  plaintiff  took  to  be  a 
brakeman  was  such.  We  think  there  was 
sufiScient  evidence  that  it  was  defendant's 
brakeman  who  told  plaintiff  that  she  might 
pass  between  the  two  parts  of  the  train. 
Such  matters  are  sometimes  difficult  to  prove 
to  a  certainty,  and  reliance  must  necessarily 
be  placed  upon  the  appearance  and  acts  of 
the  person  charged  with  the  duty  of  a  brake- 
man.  Ordinarily,  the  only  person  found  on 
such  occasions  at  such  places,  where  the  per- 
son whom  plaintiff  took  to  be  a  brakeman 
was  found,  is  a  brakeman  with  a  lantern.  If 
it  is  dark,  dressed  in  overalls,  and  apparent- 
ly connected  with  the  movements  of  the  train. 
And  It  Is  the  duty  of  a  brakeman  on  such 
occasions  to  exercise  reasonable  care  to  pre- 
vent Injuring  persons  who  may  be  In  the  act 
of  passing  over  the  tracks  of  his  company. 
Montgomery  v.  Railroad,  181  Mo.  477,  79 
S.  W.  930.  It  is  the  brakeman  that  cuts  a 
train  in  two  at  a  crossing,  and  It  Is  the 
brakeman  that  gives  the  signal  to  close  the 
train  again.  He  is  at  the  place  of  separation 
of  the  train  or  near  by  and  necessarily  has 
his  attention  called  to  the  surrounding,  and. 
If  he  sees  a  person  about  to  enter  into  danger, 
It  is  his  duty  to  warn  him  of  Its  approach. 
If  he  says  to  a  traveler  that  he  may  safely 
pass,  the  traveler  may  rely  on  what  he  says, 
for  he  is  apparently  authorized  to  speak  for 
the  company  operating  the  train.  In  law,  he 
bas  sacb  authority.  Otherwise,  the  master 
would  be  liable  because  be  did  not  have  some 
one  present  who  did  have  such  authority. 
Great  diligence  is  required  of  those  operat- 
ing trains  over  the  streets  of  cities  and 
towns.  Burger  v.  Railroad,  112  Mo.  238,  80 
S.  W.  439,  34  Am.  St  Rep.  379.  The  argu- 
ment and  authorities  presented  by  the  de- 
fendant to  the  effect  that  It  was  not  shown 
that  the  brakeman  was  acting  within  the 
scope  of  bis  authority  at  the  time  mentioned 
have  no  application  for  the  reason  already 


given;    or,  in  other  words,  the  very  nature- 
of  Us  employment  implies  authority. 

The  next  question  presented  by  the  defend- 
ant is  that  the  injury  plaintiff  received  was- 
not  the  proximate  result  of  the  negligent  act 
charged;  that  is  to  say,  plaintiff  was  not  In- 
jured by  being  struck  by  the  cars,  bnt  was 
injured  by  stepping  upon  a  stone  In  her  effort 
to  escape  danger.  It  Is  a  general  rule  that 
there  must  be  a  direct  connection  between 
the  negligent  act  and  the  Injury.  Gllllland 
V.  Railroad  Ck).,  19  Mo.  App.  411;  Brink  v. 
Railroad,  17  Mo.  App.  177.  And  It  bas  been 
held  "that  the  Injury  must  be  the  natural 
and  probable  consequence  of  the  negligence, 
such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the  wrong-  ^ 
doer  as  likely  to  flow  from  the  act"  Banks 
V.  Railway  Co.,  40  Mo.  App.  458;  Foley  v. 
McMahon  (Mo.  App.)  90  8.  W.  113.  "The 
proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which,  In  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  cause, 
produces  that  event  and  without  which  that 
event  would  not  have  happened.  Proximity 
in  point  of  time  or  space,  however,  is  no  part 
of  the  definition.  That  is  of  no  importance, 
except  as  it  may  afford  evidence  for  or 
against  proximity  of  causation."  Dickson 
V.  Omaha  &  St  L.  By.  Co.,  124  Mo.  140,  27 
S.  W.  476,  25  L.  R.  A.  320,  46  Am.  St  Rep. 
429.  "The  negligence  which  Is  the  proximate 
cause  of  the  injury  authorizing  a  recovery, 
is  not  necessarily  the  immediate  cause,  but 
tbe  culpable  act  In  the  chain  of  causation 
nearest  the  Injury."  Hensler  v.  Stlx  et  al., 
113  Mo.  App.  162,  88  S.  W.  108.  The  doc- 
trine of  the  latter  case  was  applied  In  Parker 
V.  St  Louis  Transit  Co.,  108  Mo.  App.  465, 
83  8.  W.  1016:  "Where  a  passenger  in  alight- 
ing from  a  street  car,  by  the  sudden  and  neg- 
ligent starting  of  the  car  before  she  had 
time  to  alight  was  thrown  under  tbe  feet 
of  a  mule  hitched  to  a  wagon,  when  the  ani- 
mal became  unmanageable  and  drew  the  wag- 
on wheels  over  ber,"  it  was  held  that  the  neg- 
ligence of  the  street  railway  company  was 
the  proximate  cause  of  the  Injury,  and  not 
tbe  act  of  the  frightened  mule  In  drawing 
tbe  wheels  of  tbe  wagon  over  tbe  body  of 
the  plaintiff  after  she  had  been  thrown  to 
the  ground.  Speaking  for  myself,  I  am  free 
to  say  that  the  definition  of  proximate  cause 
resulting  in  an  Injury  is  unfortunate,  a'nd 
tends  to  create  confusion  in  Its  application 
in  many  cases.  Properly  speaking,  "proxi- 
mate cause"  means  "a  cause  that  immediate- 
ly precedes  and  produces  the  effect,  as  dis- 
tinguished from  tbe  remote,  mediate,  or  pre- 
disposing cause."  Webster's  International 
Dictionary. 

Strictly  speaking,  the  plaintiff's  Injuries 
were  not  the  immediate  result  of  defendant's 
act  of  negligence,  but  it  was  the  producing 
cause.  The  injury  was  the  result  of  her  at- 
tempt to  escape  Impending  danger.     There 
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was  no  Indepeudeut  agency  between  the  act 
of  negligence  and  tbe  injury.  If  A.  negli- 
gently sets  B.'s  bouse  on  fire  and  B.  in  at- 
tempting to  escape  is  injured  In  Jumping 
from  a  window  and  aligbtlng  on  a  stone, 
under  tbe  defendant's  theory,  A.  would  not  be 
liable  for  bis  negligence  because  B.'s  Injuries 
were  not  the  result  of  bis  having  been  burned, 
but  the  resxilt  of  his  attempt  to  escape  from 
being  burned.  Plaintiff  was  not  Injured  by 
being  crushed  between  tbe  cars  as  they  came 
together,  but  In  endeavoring  to  escape  from 
such  a  danger;  ergo,  defendant  Is  not  liable, 
as  her  injuries  were  not  the  proximate  re- 
sult of  its  negligence.  The  defendant  has 
misinterpreted  what  the  courts  mean  by  the 
term  "proximate  cause."  And  defendant  al- 
so misconstrues  the  language  of  the  courts, 
where  it  is  said  that  tbe  Injury  must  be  "the 
natural  and  probable  consequence"  of  tbe  act 
of  negligence.  The  meaning  is,  tracing  the 
effect  to  the  cause,  was  It  probable  and  natur- 
al? As  applicable  to  this  case,  It  Is  not  to 
sny  that  It  was  natural  or  probable  that 
plaintiff  In  endeavoring  to  escape  from  dan- 
ger would  step  off  the  sidewalk  on  to  a  stonel 
but  that,  If  she  did,  the  natural  and  probable 
result  would  be  that  her  ankle  would  be 
sprained  and  that  she  would  fall. 

The  defendant  presented  the  question  we 
have  just  been  discussing  in  the  following 
Instruction,  which  the  court  properly  refused: 
"Tbe  court  Instructs  tbe  jury  that  If  you 
believe  from  tbe  evidence  In  this  case  that 
defendant's  employes  in  charge  of  the  train 
at  the  time  in  question,  did  not  anticipate 
and  could  not  by  exercising  ordinary  core, 
have  anticipated  that  If  they  started  the  train 
while  plaintiff  was  crossing  the  railroad  track, 
she  would  run  off  the  track  and  In  doing  so 
would  step  upon  a  rolling  stone  and  be  in- 
jured thereby,  then  your  verdict  should  be 
for  defendant"  That  Is  to  say,  If  defendant 
by  tbe  exercise  of  ordinary  care  could  not 
have  anticipated  In  what  particular  manner 
plaintiff  would  pursue  to  escape  and  in  what 
way  she  would  be  Injured  In  so  doing,  de- 
fendant would  not  be  liable.  That  would 
require  such  foresight  as  human  beings  at 
this  day  do  not  possess  and  exercise.  The 
law  of  the  case  is:  Did  defendant's  agents 
have  reasonable  grounds  for  anticipating  that 
plaintiff  would  be  Injured  under  the  circum- 
stances without  reference  to  the  manner  In 
which  it  would  occur? 

The  defendant  asked  an  instruction,  which 
was  refused,  to  the  effect  that  if  the  woman, 
who  was  with  plaintiff  and  saw  that  the 
train  was  about  to  move  and  warned  her 
nut  to  proceed,  and  that  thereafter  she  per- 
sisted in  attempting  to  cross  the  track  ahead 
of  the  moving  train,  the  finding  should  be 
for  defendant.  The  vice  of  the  Instruc- 
tion is  that  It  singles  out  particular  facts, 
to  the  exclusion  of  other  facts,  upon  which 
the  jury  are  authorized  to  find  a  verdict 
This  left  out  of  consideration  the  fact  that 
plaintiff  had  already  started  to  make  the  pas- 


sage, and,  such  being  tbe  case.  It  was  a  ques- 
tion for  tbe  jury  to  say  whether  It  was 
safest  for  her  to  proceed  or  turn  bads..  We 
all  Imow  from  experience  that  In  case  of 
danger  it  is  sometimes  a  question  whether 
it  Is  safer  to  proceed  or  to  retreat  And  the 
law  will  not  place  a  strict  construction  upon 
the  acts  of  a  person  In  such  a  situation  be- 
cause of  want  of  time  for  deliberation,  and 
because  the  eminence  of  peril  Is  calculated 
to  confuse  the  judgment  It  was  a  question 
for  the  jury  to  say  whether  she  acted  In  a 
reasonable  and  prudent  manner  under  tbe 
circumstances.  The  plaintiff's  instruction  for 
damages  contained  the  following:  "If  the 
jury  find  from  the  evidence  for  tbe  plaintiff, 
then  In  assessing  her  damages  the  jury  will 
allow  her  a  reasonable  compensation  for 
loss  of  time,  if  any,  the  jury  may  believe 
from  the  evidence  she  has  sustained  up  to 
the  present  time  In  consequence  of  such  in- 
juries." As  there  was  no  evidence  of  the 
value  of  the  plaintiffs  loss  of  time,  defendant 
Insists  that  the  Instruction  was  erroneous. 
Under  the  most  recent  decisions  of  our  courts. 
It  is  error  to  instruct  the  jury  In  estimating 
plaintiff's  damages  to  take  into  consideration 
loss  of  time  without  evidence  of  Its  value: 
Mammerberg  v.  Street  Ry.  Co.,  62  Mo.  App. 
563;  Stoetzele  v.  Swearingen,  90  Mo.  App. 
588,  and  numerous  other  cases.  But  plaintiff 
contends  that  the  instruction  was  not  errone- 
ous under  the  late  ruling  in  Ferrige  v.  St 
Louis,  185  Mo.  274,  84  S.  W.  30.  In  that 
case,  the  instruction  only  went  to  the  dlDAin- 
ished  ability  of  the  plaintiff  to  labor,  which 
was  the  impairment  of  a  faculty  and  "an 
Injury  to  a  personal  right  wholly  apart  from 
any  pecuniary  benefit  that  might  be  derived 
from  the  exercise  of  the  power."  Plaintiff  in- 
sists that  although  the  instruction  may  have 
been  erroneous,  yet  the  verdict  of  the  Jury 
shows  that  it  did  not  take  into  consideration 
plalntlCTs  loss  of  time  In  estimating  her  dam- 
ages. But  there  is  nothing  whereby  we  can 
Infer  that  such  was  tbe  case. 

For  tbe  error  noted  the  cause  is  reversed 
and  remanded.    All  concur. 


HINBS  ▼.  KANSAS  CITY. 

(Kansas  City  Court  of  Appeals.    Missouri. 

July  2,  1906.    Rehearing  Denied  Oct  1, 

1906.) 

1.  MumciPAt  Corporations  —  Defbotiw 
S1DEWAI.K8— Injuries  to  PKDESTBiA.Kfr— 
Evidence. 

Where  plaintiff  alleged  that  defendant  city 
negligently  permitted  its  sidewalk  to  become 
ana  remain  out  of  repair  and  permitted  some 
of  the  planks  and  boards  to  become  rotten, 
broken,  and  unnailed,  evidence  that  there  were 
boards  in  the  walk  that  were  not  nailed  was 
admissible  to  support  the  petition  and  to  show 
tbe  genera]  condition  of  the  walk  at  the  place 
in  question. 

[E}d.  Note. — ^For  cases  in  i>oint,  see  vol.  38, 
Cent  Dig.  Municipal  Corporations,  {{  172S- 
1728.] 
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2,  Daxaocs— Pessohal  Injubixs— Evidkrox. 
In  an  action  for  injaries  to  plaintiff  caused 
by  a  fall  on  a  defective  city  sidewalk,  evidence 
that  plaintiff  had  been  afflicted  with  falling 
of  the  womb  since  her  injury,  and  that  she 
had  not  had  trouble  of  that  kind  prior  thereto, 
was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Gent.  Dig.  Damages,  I  41.] 

8.  AfPKAI/— RlOBT   TO   Ai.i.Eai   Bbbob. 

Where,  in  an  action  for  injuries,  defend- 
ant objected  to  two  of.  plaintiff  s  instructions 
correctly  defining  the  issues,  and  induced 
the  court  to  sustain  such  objections,  defend- 
ant could  not  complain  on  appeal  that  the 
court  failed  to  define  the  issues  on  plaintiff's 
part. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  B, 
Cent  Dig.  Appeal  and  Error,   {{  8591-3610.] 

Appeal  from  Circuit  Court,  Jackaon  Coun- 
ty;   Hermann  Bmmbacfc,  Judge. 

Action  by  Benle  Hines  against  Kansas 
City.  From  a  Judgment  for  plaintiff,  de- 
foidant  appeals.     Affirmed. 

Edwin  C.  Meserv^  and  Francis  M.  Hay- 
ward,  for  appellant  Bumham  &  Brewster, 
for  respondent 

ELLISON,  J.  The  plaintiff  fell  upon  one 
of  the  defendant's  sidewalks  and  suffered 
injury  to  her  damaga  Sbe  brought  this 
action  therefor,  and  prevailed  in  the  trial 
court 

The  petition  charges  that  the  defendant 
at  a  certain  designated  place  negligently  per- 
mitted Its  sidewalk  to  become  and  remain 
out  of  repair,  and  permitted  some  of  the 
planks  and  boards  of  which  it  was  construct- 
ed to  become  rotten  and  broken  and  unnalled, 
so  that  there  existed  holes  in  the  walk;  that 
said  boards  became  loose  and  uneven,  etc. 
The  plaintiff  was  injured  by  stepping  upon, 
or  "through,"  a  rotten  board.  Plaintiff  was 
asked  as  to  the  condition  of  the  board  with 
reference  to  any  of  them  being  loose  or  un- 
nalled. She  answered  that  there  were  boards 
not  nailed.  We  can  see  no  possible  objection 
to  the  evidence.  It  bore  directly  in  support 
of  the  allegations  of  the  petition  and  of  her 
injury,  besides  showing  the  general  condition 
of  the  walk  at  that  place  of  which  the  de- 
fendant was  charged  to  have  had  notice. 
Miller  V.  Canton,  112  Mo.  App.  322,  87  S.  W. 
96. 

Objection  was  made  to  the  plaintiff  testify- 
ing that  she  was  afflicted  with  falling  of  the 
womb  since  her  injury  and  that  she  had  not 
had  trouble  of  that  kind  prior  to  that  time. 
We  cannot  see  why  she  should  not  have 
answered  that  question.  The  authorities 
cited  by  defendant  have  no  bearing  on  It 

Objection  is  made  to  the  failure  to  define 
the  issues  on  plaintiff's  part  in  instructions 
for  her.  It  is  said  that  thero  is  no  Instruc- 
tion defining  negligence,  and  none  advising 
the  Jury  that  the  city  should  have  had  no- 
tice or  knowledge  of  the  defect  in  the  side- 
walk, and  that,  after  such  knowledge,  there 
should  have  been  reasonable  time  to  have 
made  repairs.    On  these  subjects  there  were 
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two  proper  Instructions  prepared  and  offered 
by  the  plaintiff,  but  the  defendant  objected 
to  either  of  them  being  given  and  yet  con- 
tends that  one,  at  least,  was  wrong.  The 
court  sustained  the  objections  by  refusing 
them.  If  they  had  been  given,  as  they 
shonld  have  been,  there  could  not  have  been 
the  criticism  now  made.  To  permit  the  de- 
fendant's success  in  convicting  the  plaintiff, 
or  the  trial  court,  of  error  which  it  asked 
to  have  committed,  would  be  an  injustice 
which  we  cannot  allow.  The  instructions 
given  for  the  defendant  covered  every  phase 
of  the  case  which  was  supported  by  evidence. 
And  when  all  for  either  party  are  considered, 
there  is  scarcely  a  possibility  that  the  Jury 
were  misled  or  confused  as  to  the  facts,  or 
misdirected  as  to  the  law.  Those  refused 
for  defendant  which  were  not  covered  by 
tbose  given,  were  not  supported  by  the  evi- 
dence. 

We  do  not  feel  that  we  would  be  Justified 
in  ordering  a  remittitur  on  account  of  ex- 
cessive verdict  It  was  11,600,  and,  from 
plalntllTs  standpoint  of  evidence,  which  we 
must  accept,  since  it  is  sanctioned  by  the  Jury, 
it  was  not  too  much. 

The  Judgment  was  for  the  right  party, 
and  is  affirmed.     Ail  concur. 


OBBRMBTER  v.  F.  H.  LOGBMAN  CHAIR 
MFG.  CO. 

(St   Louis  Court  of  Appeals.    Missouri.  Jnly 
9,  1906.) 

1.  NEOLioEncK  —  Danoebottb    Affliahoes  — 

BUSVATOBS. 

Proper  care  In  the  construction  of  freight 
elevators  does  not,  in  general,  require  that  they 
be  wholly   inclosed   or   sheathed. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent.  Dig.  Negligence,  §  60.] 

Z  Masteb  and  Sebvart— iNJnBiEs  to  Sebv- 
ANT— Negligence— Odestion  job  Jdby. 
In  an  action  for  Injuries  to  a  servant  by 
having  his  foot  caught  between  the  floor  of  an 
elevator  and  strips  nailed  on  the  floor  beams, 
evidence  held  to  require  submission  of  the  issue 
of  negligent  construction  of  the  elevator  to  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  i  1025.] 

3.  Same— CoNTRiBUTORT   Negligence. 

Plaintiff,  a  boy  14  years  and  11  months  of 
age,  was  standing  near  the  edge  of  defendant's 
elevator,  but  not  in  a  position  to  be  caught 
between  It  and  certain  strips  nailed  on  tne 
floor  beams  to  lessen  the  space  between  them. 
Plaintiff  was  leaning  on  the  shoulder  of  an- 
other boy,  who  stepped  back  on  plaintiff's  foot, 
to  relieve  which  plaintiff  stepped  back,  when 
his  heel  was  caught.  Held,  that  plaintiff  was 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {{  1089-1132.] 

4.  Same— Assumed  Risk. 

Where  defendant  negligently  lessened  the 
space  between  its  elevator  and  the  floors  ot 
the  building  by  nailing  strips  to  the  floor  beams 
less  than  the  fnll  width  of  the  beams,  plaintiff, 
a  servant,  did  not  assume  the  risk  of  injury 
from  such  dangerous  construction  by  continu- 
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ance  In  hia  empIoTment,  thoogh  br  the  exercise 
of  ordinary  care  be  could  have  known  of  the 
danger. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  34, 
Cent.  Dig.   Master  and  Servant,  {{  674r-600.] 

B.  Sauk— PBOXIMA.TE  Causi. 

Plaintiff  and  a  fellow  servant  were  riding 
on  defendant's  elevator,  when  the  latter  stepped 
on  jilaintifrs  foot.  Plaintiff  Immediately  pull- 
ed his  foot  back,  when  his  heel  was  caught  be- 
tween the  floor  of  the  elevator  and  strips  neg- 
ligently nailed  to  the  floor  beams  for  the  pur- 
pose of  reducing  the  space  between  the  elevator 
and  the  floor.  Held,  that  defendant's  negligent 
construction  of  the  elevator  well,  and  not  the 
act  of  piaintifTs  fellow  servant,  was  the  proxi- 
mate cause  of  the  Injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent   Dig.   Master  and   Servant,   §S  257,  259, 

OUOm\ 

d    WiTNSfiSEB  ~  COMPETENOT  —  PBIVILEGE  — 

Rev.  St  i899  |  4659,  declares  that  a  phy- 
sician shall  be  incompetent  to  testify  concern- 
ing any  information  acquired  from  a  patient 
while  attending  him  professionally,  which  in- 
formation was  necessary  to  enable  him  to 
prescribe  for  the  patient  Plaintiff,  on  sus- 
taining an  injury  to  his  foot  was  sent  by 
defendiint  to  a  physician  employed  b^  the  lat- 
ter to  treat  plaintiff,  when  the  physician  Inter- 
viewed plaintiff  as  to  bis  condition,  in  order  to 
treat  him  professionally,  and  also  to  get  ad- 
missions advantageous  to  his  employer.  Beld, 
that  the  physician  was  incompetent  to  testify 
as  to  any  of  the  statements  made  by  plaintiff 
at  such  Interview. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  S§  76a-777.] 

7.   EVIDENOB  —  EZPEBTS  —  SnBJKOTS     OF     EX- 
PEBT    TESTIMONT. 

In  an  action  for  injuries  to  a  servant  by 
his  foot  becoming  caught  between  the  floor  of 
an  elevator  and  strips  nailed  on  the  floor  beams, 
evidence  of  an  expert  that  the  strips  were 
unnecessary  and  formed  a  cage  that  would  catch 
anything  that  might  get  In  their  way,  and  that 
such  was  not  the  ordinary  method  of  finishing 
the  well  bole  of  an  elevator,  was  not  objection- 
able as  an  improper  subject  for  expert  testi- 
mony, 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S§  2317,  231&] 

Nortonl,   J.,    dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  John 
W.  McElhinney,  Judge. 

Action  by  John  Obermeyer,  Jr.,  by  bis  next 
friend,  etc.,  against  the  F.  H.  Logeman  Cbalr 
Manufacturing  Company.  From  a  judgment 
for  plaintitr,  defendant  appeals.    Afllrmed. 

The  appellant  is  a  corporation  engaged  in 
tbe  manufacture  ot  chairs.  In  the  city  of  St 
Louis.  On  June  23,  1902,  tbe  respondent, 
then  14  years  and  11  months  old,  was  In  tbe 
employ  of  the  appellant,  and  at  work  on  its 
freight  elevator.  As  the  elevator  ascended 
from  tbe  first  floor,  tbe  respondent's  foot 
was  caught,  at  tbe  third  or  fourth  floor,  be- 
tween tbe  elevator  and  a  projecting  strip  of 
timber  nailed  on  tbe  floor  beam  and  so  badly 
crushed  as  to  necessitate  tbe  amputation  of 
his  leg  about  10  Inches  below  the  knee.  Tbe 
suit  Is  to  recover  for  tbe  injury.  Tbe  negli- 
gence alleged,  and  relied  upon  at  the  trial 
for  recovery,  is  as  follows:  "That  said  eleva- 
tor upon  two  fddes  thereof  was  not  provided 


with  gates  or  guards  to  prevent  persons  ril- 
ing thereon  from  coming  In  contract  iriti 
obstructions  in  the  shaft;  tliat  between  lit 
sides  so  left  open  and  tbe  walla  of  the  sbjft 
was  a  space  of  several  inches;  that  frtn 
each  floor  there  extended  a  atrip  or  ^^  d 
wood  several  Inches  in  width  and  readua; 
to  tbe  sides  of  said  elevator  so  exposed;  tint 
tbe  failure  to  Inclose  said  elevator  on  stH 
sides  and  tbe  extension  of  said  strip  tuts 
said  elevator  shaft  made  It  extremely  du- 
gerouB  and  hazardous  to  ride  upon  said  elen- 
tor,  in  that  persons  so  riding  tbereon  vat 
apt  to  come  ta  contact  with  said  sill;  tbat 
defendant  carelessly  and  improperly  expoeei 
plaintiff  to  the  dangers  of  said  elevator  ul 
negligently  omitted  to  give  plaintiff  notice 
of  such  dangers  or  Instructions  to  protect 
himself  from  Injury."  Tbe  answer  wai  i 
general  denial  and  the  following  plea  of  con- 
tributory negligence:  "Further  answerini. 
tbe  defendant  states  that  whatever  injurin. 
If  any,  were  sustained  by  plaintiff  on  the  o^ 
casion  mentioned  In  bis  petition  by  and  n: 
account  of  tbe  matters  and  things  hi  f3>i 
petition  set  forth  were  caused  by  the  negli- 
gence of  plaintiff  directly  contributing  there- 
to In  this,  to  wit:  That  on  the  said  ocn- 
slon  said  plaintiff,  while  ascending  In  ii 
elevator,  carelessly  and  negligently  stmul 
near  tbe  edge  of  the  said  elevator  platform. 
and  as  said  elevator  ascended,  said  plaintilT 
carelessly  and  negligently  allowed  a  V-'^- 
tlon  of  his  foot  to  project  over  the  edge  «f 
said  elevator  platform  In  such  a  manoer  as 
to  allow  It  to  be  struck  by  a  portion  of  tte 
siding  or  inclosnre  of  said  elevator.  Ari 
defendant  states  that  the  said  acts  of  net'.i- 
gence  on  tbe  part  of  said  plaintiff  dli«-.t- 
ly  contributed  to  cause  whatever  Injuries,  tf 
any,  were  sustained  by  him  on  said  oo^ 
sion."  A  reply  was  filed  denying  the  ne* 
matter  stated  in  the  answer. 

Tbe  elevator  was  simply  a  hoard  platforr 
constructed  of  rough  boards  with  no  cage  ar 
shield,   and  four  uprights  connected  at  tbe 
top  and  running  in  grooves.  .The  north  site 
of  the  shaft  in  which  the  elevator  ran  «« 
Inclosed  by  a  solid  brick  wall,  the  south  fHf 
by  a  solid  wooden  wall.    The  east  and  »K 
sides  were  not  inclosed,  except  by  doors  « 
each    floor   which     opened  and  closed   »> 
tomatieally  as  the  elevator  ran  np  or  do«ni. 
There  were  flve  floors  In  tbe  buUdlne.  eart 
story  being  about  7%  feet  high.     Tbe  i'- 
tance  between  tbe  elevator  platform  and  tt'? 
several  floors  abutting  tbe  elevator  shaft ^-t 
about  three  inches.    To  lessen  these  openi'S 
for  the  ptu^rase  of  preventing  tbe  leg<    • 
chairs  catching  between  the  elevator  and  :t* 
floors  when  dragged  from  one  to  the  other.  * 
strip  of  timber  1%  Inches  square  was  naiW 
on  the  floor  beams  on  a  level  vrith  the  fii-'i^ 
Tbe  floor  beams  are   12  inches  wide.    K- 
spondent  testified  that  be  had  been  wociL-; 
in  the  factory  for  several  months,  at  dilf-r- 
ent  jobs,  but  had  not  worked  on  the  eleTi: : 
untU  about  12  days  before  he  vt^  tajani. 
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that  by  direction  of  the  boss,  he  and  several  of 
the  boys  about  his  own  age,  for  12  days  prior 
to  his  Injnry,  between  the  honrs  of  5  and  6 
p.  m.,  had  worked  on  the  elevator,  removing 
chairs  from  the  upper  to  the  lower  floors; 
that  on  the  day  of  his  injury  two  loads  of 
chairs  had  been  carried  down  and  the  elevator 
was  going  up  to  the  fifth  floor  for  the  third 
load;  that  while  he  was  leaning  on  the  shoul- 
der of  one  of  the  boys  (Clyde  Harder)  facing 
east.  Harder  stepped  back  on  his  toes  and 
he  threw  hla  foot  back  and  his  heel  was 
caught  between  the  elevator  and  the  project- 
ing strip  at  the  third  floor  and  crushed.  He 
further  testified  that  he  knew  the  strips  were 
on  the  sills,  knew  that  if  he  got  his  foot 
caught  between  one  of  them  and  the  elevator 
be  would  be  hurt;  that  It  was  dark  on  the 
first  floor  but  not  so  dark  on  the  second  and* 
third  floors  as  to  prevent  one  from  seeing 
his  surroundings.  He  also  stated  that  be 
had  not  been  warned  by  the  foreman  or  any 
one  else  to  look  out  and  be  careful  not  to 
let  his  foot  get  caught  between  the  elevator. 
Respondent  Introduced  testimony  of  an  «l- 
pert,  tending  to  show  that  the  construction 
adopted  by  appellant  was  not  the  usual  con- 
struction of  elevator  shafts,  but  that  the  usual 
construction  was  either  to  have  the  12-lnch 
beam  extend  out  further  so  as  to  be  within 
1%  inches  of  the  passing  elevator,  or  else  to 
fasten  a  sill  at  each  floor  and  have  the  said 
sill,  instead  of  extending  down  one  Inch,  ex- 
tend down  the  entire  width  of  the  beam. 
Said  expert  expressed  the  opinion  that  either 
of  said  constructions  would  obviate  the  dan- 
gers Incident  to  a  construction  like  that 
adopted  by  appellant 

The  testimony  in  behalf  of  appellant  tend- 
ed to  show  that  the  shaft  construction  adopt- 
ed by  it  was  the  usual  construction,  omitting 
the  strips  on  the  floor  beams.  This  was 
shown  by  an  ex-Inspector  of  elevators  of  the 
city  of  St  Louis,  one  of  whose  duties  was 
to  examine  this  freight  elevator  for  a  pe- 
riod of  eight  years,  during  which  time  he 
examined  it  four  times  a  year,  and  every 
time  issued  a  certificate  of  Indorsement;  also 
by  an  employ^  of  the  Moon  Elevator  Ck>m- 
pany  who  had  been  in  the  business  for  17  or 
IS  years.  As  to  the  happening  of  the  ac- 
cident the  testimony  on  behalf  of  appellant 
tended  to  show  that  the  respondent  had  been 
several  times  warned  to  be  careful  while 
using  the  elevator  and  not  to  indulge  in 
play.  Ihe  testimony  on  behalf  of  appellant 
also  tended  to  show  that  at  the  time  the 
respondent  was  injured  he  was  "skylarking," 
and  while  so  doing  allowed  his  foot  to  pro- 
ject beyond  the  floor  of  the  elevator.  Appel- 
lant offered  to  show  by  Dr.  Amyx  that  the 
respondent  stated  to  him  the  day  of  the  ac- 
cident that  he  was  kicking  back  against  the 
wall  of  the  Inclosure  of  the  elevator  and  tbat 
this  was  what  caused  his '.accident.  This 
was  objected  to  by  the  respondent  on  the 
ground  that  the  communication  was  privileged. 
tiM    objection    was    sustained  and    appel- 


lant saved  exception:  The  testimony  for 
appellant  also  tended  to  show  that  the  con- 
struction suggested  by  respondent's  expert 
to  wit  to  have  the  12-lnch  beam  extend  out 
further,  or  the  sill  extend  down  the  entire 
length  of  the  beam,  would  not  la  ^^7  ^^y* 
be  less  dangerous  than  the  construction 
adopted  by  appellant,  or  in  any  way  obviate 
any  of  the  dangers  incident  to  the  construc- 
tion adopted  by  appellant 

The  trial  resulted  in  a  verdict  for  $3,000  In 
favor  of  the  respondent  and  against  the  ap- 
pellant The  latter  filed  its  motion  for  a  new 
trial  In  due  time,  which  was  overruled,  and 
it  appealed. 

Sedden  &  Holland,  for  appellant  Walther 
&  Muencb,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts) 
1.  At  the  close  of  respondent's  evidence  the 
appellant  moved  for  a  peremptory  nonsuit 
which  the  court  refused.  This  ruling  is  as- 
signed as  error.  If  the  respondent's  evi- 
dence shows  that  the  elevator  furnished  him 
was  a  reasonably  safe  place  to  work,  or  if 
the  evidence  Is  all  one.  way  that  respondent 
himself  was  guilty  of  negligence  that  direct- 
ly contributed  to  his  Injury,  he  should  have 
been  nonsuited.  Webb  on  Elevators,  §  17, 
says:  "Proper  care  in  the  construction  of 
freight  elevators  does  not  require  that  they 
be  wholly  Inclosed  or  sheathed,  and  this 
may  be  considered  a  general  rule,  al- 
though there  may  be  exceptions,"  dtlng 
Hoehmann  v.  Moss  Engraving  Co.,  4  Misc. 
Rep.  160,  28  N.  T.  Supp.  787.  The  same  au- 
thority, at  section  14,  says:  "In  all  cases 
except  where  the  failure  to  exercise  care  is 
In  violation  of  some  statute,  or  willful,  or 
such  reckless  disregard  for  the  personal  safe- 
ty of  others  as  to  amount  to  negligence  per 
se,  the  questions  of  fact  arising  In  the  case 
and  the  estimate  of  prudence  are  for  the 
Jury  to  determine."  Respondent  offered  some 
evidence  tending  to  show  that  the  accident 
was  due  to  faulty  construction,  viz.,  that  the 
strips  nailed  on  the  floor  beams  were  not  prop- 
erly constructed ;  that  they  should  have  been 
the  full  width  of  the  beams  and  beveled  from 
the  upper  to  the  lower  edge  to  prevent  the 
very  sort  of  accident  that  happened  to  re- 
spondent On  this  evidence,  we  think  the 
Issue,  in  respect  to  negligent  construction, 
was  a  question  for  the  Jury  to  determine. 
McGonlgle  v.  Kane,  20  Colo.  292,  38  Pac.  3C7 ; 
Goodsell  V.  Taylor,  41  Minn.  207,  42  N.  W. 
873,  4  L.  R.  A.  673,  16  Am.  St  Rep.  700  (both 
elevator  cases) ;  Hunt  v.  Railroad,  14  Mo. 
App.  160;  Young  v.  Webb  City,  150  Mo.  333, 
51  S.  W.  709;  State  v.  Peebles  and  York, 
178  Mo.  476,  77  S.  W.  SIS.  Does  respondent's 
evidence  conclusively  convict  him  of  contribu- 
tory negligence?  We  do  not  think  so.  lie 
was  standing  near  the  edge  of  the  elevator 
but  not  in  a  position  to  be  caught  between 
it  and  the  strip  on  the  floor  beam.  He  was 
a  l>oy,  who  would  not  be  expected  to  be 
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•n  his  guard  at  all  times  to  avoid  danger, 
was  leaning  on  the  shoulder  of  another  boy, 
who,  be  says,  stepped  back  on  bis  foot,  and, 
to  relieve  his  foot  of  the  pressure,  respondent 
stepped  back  and  his  heel  was  canght  in 'the 
manner  he  described.  A  man  in  respondent's 
situation  would  perhaps  have  noticed  that 
the  elevator  was  near  a  floor,  and  have  re- 
membered the  danger  of  bavlng  bis  foot 
caught  should  be  throw  it  back,  but  whether 
a  14  year  old  boy  should  so  closely  observe 
and  exercise  such  a  degree  of  prudence,  we 
think  was  a  question  for  the  Jury;  for  the 
same  standard  of  care  required  of  an  adult. 
In  Rodgers  v.  Meyerson  Printing  C!o.,  108 
Mo.  App.  683,  78  S.  W.  79,  was  held  not  to 
apply  to  a  boy  of  13  years,  and  not  to  apply 
to  a  boy  of  16  years  In  Campbell  v.  St  Louis 
&  Suburban  Ry.  Co.,  175  Mo.  161,  76  S.  W. 
86.  It  Is  the  duty  of  employers  of  boys  and 
girls  of  Immature  years  not  to  expose  them 
to  such  dangers  as  they  are  not  likely  to 
see  or,  if  seen,  appreciate,  on  account  of 
their  indiscretion  and  want  of  care;  and 
if  they  do,  and  injury  results  to  the  minor, 
the  employers  cannot  escape  liability  on  the 
plea  of  contributory  negligence,  unless  they 
can  show  that  the  minor  failed,  after  being 
warned  of  the  danger,  to  use  that  care  which 
persons  of  bis  age,  capacity  and  Intelligence 
are  capable  of  and  are  expected  to  use  in 
like  circumstances.  Anderson  v.  Railroad, 
81  Mo.  App.  116 ;  Coleman  v.  Land  ft  Lumt)er 
Co.,  105  Mo.  App.  254,  79  S.  W.  981 ;  Ander- 
son V.  Railway,  161  Mo.  411,  61  S.  W.  874. 
And  whether  or  not  tbe  minor  did  use  such 
care  is  almost  always  a  question  for  tbe 
Jury.  This  case  does  not  furnish  an  ex- 
ception to  this  rule,  and  we  think  the  court 
was  right  in  refusing  to  nonsuit  tbe  respond- 
ent 

2.  Tbe  appellant  assigns  as  error  the  giv- 
ing of  tbe  following  instructions  for  the  re- 
spondent: "(1)  The  court  instructs  the  Jury 
that  if  they  find  from  the  evidence  that  the 
defendant  occupied  a  building  in  the  city 
of  St  Louis  In  which  It  carried  on  business 
as  a  manufacturer,  and  that  in  said  build- 
ing there  was  an  elevator  propelled  by  steam 
and  maintained  and  operated  by  tbe  defend- 
ant ;  that  on  tbe  23d  day  of  June,  1902,  plain- 
tiff was  in  tbe  employ  of  defendant  and  was 
on  said  day  riding  upon  said  elevator  in 
the  discharge  of  bis  duties  as  such  employe 
of  defendant ;  tliat  said  plaintiff  while  so  rid- 
ing upon  said  elevator  was  Injured  by  catching 
his  left  foot  and  ankle  between  the  floor  of 
said  elevator  and  a  certain  sill  or  board 
which  projected  Into  tbe  shaft  of  said  ele- 
vator, up  an  down  which  said  elevator  was 
propelled;  and  If  the  Jury  further  believe 
from  the  evidence  that  tbe  extension  of  said 
sill  or  board  into  said  elevator  shaft  made 
the  same  unsafe  or  dangerous,  and  that  such 
dangerous  condition  was  known  to  defend- 
ant at  said  time,  or  could,  by  the  exercise 
of  ordinary  care  have  Imown  to  it  and  if 
tbe  Jury  believe  from  tbe  evidence  that  the 


defendant  did  not  exercise  ordinary  care 
in  maintaining  said  elevator  in  such  condi- 
tion, and  if  tbe  Jury  further  believe  from 
the  evidence  that  plaintiff  was  injured  In 
consequence  of  said  dangerous  condition  of 
said  elevator,  and  that  at  tbe  time  of  tbe 
injury,  plaintiff  was  exercising  such  degree 
of  care  as  an  ordinarily  prudent  boy  of  the 
same  ace  and  experience  would  have  exer- 
cised under  tbe  same  or  similar  circum- 
stances, then  tbe  Jury  will  find  for  plain- 
tiff. (2)  The  court  Instructs  tbe  Jury  in 
this  case  that  if  they  flnd  from  the  evidence 
that  tbe  plaintiff  was  a  minor  of  altout  tbe 
age  of  15  years,  then  he  could  not  and  did 
not  assume  any  risk  that  might  arise  In 
bis  employment  if  any  there  was,  caused 
by  tbe  failure  of  tbe  defendant  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
elevator  shaft  and  appliances  with  which 
tbe  plaintiff  was  to  work  in  tbe  discharge  of 
tbe  duties  of  bis  employment  *  *  *  (5) 
If  tbe  Jury  flnd  from  the  evidence  that  there 
existed  in  the  elevator  shaft  at  tbe  third  or 
fourth  floor  of  tbe  building  mentioned  in 
the  evidence  a  certain  projection  Into  said 
shaft  and  if  tbe  Jury  flnd  from  the  evidence 
that  said  projection  rendered  the  use  and 
travel  on  said  elevator  hazardous,  and  if 
the  Jury  flnd  from  tbe  evidence  that  defend- 
ant provided  said  elevator  and  shaft  for  the 
plaintiff  to  ride  upon  in  the  discharge  of 
tbe  duties  of  his  employment;  and  if  the 
Jury  flnd  from  the  evidence  that  tbe  defend- 
ant did  not  exercise  ordinary  care  in  pro- 
viding said  elevator  and  shaft  for  the  plain- 
tiff ^to  work  with  in  the  discbarge  of  the  du- 
ties of  bis  employment;  and  if  tbe  Jury 
flnd  from  the  evidence  that  on  the  23d  day 
of  June,  1902,  the  plaintiff  in  tbe  discharge 
of  tbe  duties  of  bis  employment  was  on 
said  elevator  and  whilst  so  on  said  elevator 
the  plaintiff  was  pushed  or  shoved  by  one 
Harder  and  thereby  was  caused  to  step 
back,  and  in  doing  so  got  bis  foot  caught  be- 
tween said  projection  and  tbe  floor  of  the 
elevator,  and  thereby  sustained  tbe  injuries 
mentioned  in  tbe  evidence;  and  if  tbe  Jury 
further  flnd  from  tbe  evidence  that  said 
condition  or  projection  in  said  shaft  direct- 
ly concurred  with  said  Harder  in  causing 
plalntifTs  said  injury;  and  if  tbe  Jury  flnd 
from  the  evidence  tliat  the  plaintiff  was 
exercising  ordinary  care  at  the  time  of  bla 
injuries,  then  he  is  entitled  to  recover." 

The  objections  to  the  respondent's  first 
instruction  is  disposed  of  by  what  is  said 
in  tbe  foregoing  paragraph  of  tills  opinion; 
likewise  tbe  objection  to  tbe  second  instruct- 
ion, except'  tbe  contention  of  appellant  tbat 
tbe  respon4ent  assumed  whatever  risk  tbere 
was  in  riding  on  tbe  elevator.  This  Is  the 
principal  contention  of  appellant  and  is 
chiefly  relied  upon  for  a  reversal  of  tbe  judg- 
ment It  Is  contended  that  the  evidence  con- 
clusively shows  tbe  case  is  one  of  assumed 
risk,  and  able  counsel  have  industriously  and 
ably  collated  and  digested  the  cases  In  tliia 
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country  upon  the  subject  Their  labor  to 
lost  in  the  circumatances  of  the  case,  and  in 
view  of  the  unique  doctrine  established  by 
our  Supreme  Court  that  the  servant  assumes 
only  such  risks  as  are  ordinarily  incident  to 
bis  employment,  after  the  master  has  per- 
formed his  whole  duty  to  provide  him  a 
reasonably  safe  place  to  work  and  reasonably 
safe  appliancea  with  which  to  do  his  work, 
and  holding  that  if  the  master  is  negligent 
in  famishing  his  servant  an  unsafe  place 
to  work,  or  unsafe  appliances  with  which  to 
do  the  work,  and  the  servant  knows,  or  by 
ttie  exercise  of  ordinary  care  could  have 
known,  of  the  unsafe  place  or  appliances,  and 
yet  continues  in  the  master's  service,  he 
does  not  thereby  assume  the  risk  occasioned 
by  the  negligence  of  the  master;  but  If  the 
place  to  work,  or  the  appliance  furnished. 
Is  obviously  so  dangerous  that  a  reasonably 
prudent  man  would  not  attempt  to  use  them, 
or  they  could  not  be  used  e>;en  with  caution, 
the  servant  will  be  guilty  of  such  contribu- 
tory negligence  as  to  cut  off  his  right  of  re- 
covery. Wendler  v.  People's  House  Fur- 
nishing Co.,  165  Mo.  627,  66  S.  W.  737;  Cur- 
tis v.  McNair,  178  Mo.  270,  73  S.  W.  167; 
Cole  V.  St  Louis  Transit  Co.,  183  Mo.  81, 
81  8.  W.  1138;  Blundell  v.  Manufacturing 
Co.,  180  Mo.  652,  88  S.  W.  103.  See,  also, 
StafTord  v.  Adams,  113  Mo.  App.  pp.  723, 
724,  88  S.  W.  1130,  where  Johnson,  J.,  of 
the  Kansas  City  Court  of  Appeals,  has  in- 
dustriously collated  the  other  Missouri  cases 
in  point  In  Blundell  v.  Manufacturing  Co., 
189  Mo.,  at  page  560,  88  S.  W.  105,  Judge 
Marshall,  In  respect  to  the  doctrine  of  as- 
sumption of  risk  and  contributory  negligence, 
says:  "There  Is  a  vast  difference  between 
the  doctrines  of  assumption  of  risk  and  con- 
tributory negligence;  the  first  rests  in  con- 
tract, and  the  second  arises  out  of  the  neg- 
ligence of  the  servant  The  result  to  the  per- 
son injured  Is  the  same  in  both  cases,  but 
the  underlying  principles  are  radically  dif- 
ferent and  should  be  carefully  borne  In  mind 
in  every  case.  The  maxim,  'volenti  non  fit 
injuria,'  cuts  off  a  recovery  where  the  Injury 
Is  caused  by  one  of  the  risks  incident  to  the 
business  which  the  servant  assumes  when 
he  enters  the  employment.  The  right  of 
recovery  is  cut  off  In  the  second  case  under 
the  nle  of  law  that  prohibits  a  recovery 
where  the  negligence  of  the  person  Injured 
contributes  thereto."  Under  the  law  of  the 
Supreme  Court  of  the  state,  the  respondent 
did  not  assume  the  risk  arising  from  the 
negligent  construction  of  the  elevator,  if 
it  was  negligently  constructed,  and  hence 
Instmction  No.  2  is  not  erroneous. 

8.  It  is  contended  that  respondent's  fifth 
iDstmctlon  is  erroneous  for  the  reason  Har- 
der stuping  on  the  respondent's  foot  was 
the  primary  'and  proximate  cause  of  the  in- 
jury. In  Bassett  v.  City  of  St  Joseph,  53  Mo. 
290,  14  Am.  Rep.  446,  an  excavation  extend- 
ing into  the  street  was  negligently  left  un- 
covered,  and  plaintiff   (a   female  traveling 


on  the  street)  through  fear  of  being  kicked  by 
a  mule.  Jumped  to  one  side  and  Into  the  ex- 
cavation and  was  injured.  It  was  held  tliat 
the  kicking  of  the  mule,  or  the  fright  caused 
thereby,  was  not  the  sole  cause  of  the  injury 
and  that  plaintiff  was  entitled  to  recover  if 
she  was  in  the  exercise  of  ordinary  care. 
In  Carterville  v.  Cook,  129  111.  152,  22  N.  E. 
U,  4  L.  R.  A.  721,  16  Am.  St  Rep.  248,  plain- 
tiff, a  boy,  while  exercising  ordinary  care 
for  his  own  safety,  passing  along  a  much- 
used  public  sidewalk  of  defendant  was,  by 
reason  of  the  inadvertent  or  negligent  shov- 
ing by  one  Iray  of  another  boy  against  liim. 
Jostled  or  pushed  from  the  sidewalk  at  a 
point  where  It  was  elevated  some  six  feet 
above  the  ground,  and  where  it  was  unpro- 
tected by  railing  or  other  guard,  and  there- 
by severely  Injured  in  one  of  his  limbs. 
It  was  ruled:  "If  a  person,  wtiile  exer- 
cising due  care  for  his  personal  safety,  be 
injured  by  the  combined  result  of  an  acci- 
dent and  the  inadvert^it  or  careless  act  of 
another,  or  the  negligence'  of  a  city  or  vil- 
lage, and  the  Injury  would  not  have  been  sus- 
tained but  for  such  negligence  of  the  city 
or  village,  yet  although  the  accident  or 
wrongful  act  of  the  third  person  be  the  pri- 
mary cause  of  the  Injury,  If  it  was  such  as 
common  prudence  could  not  have  forseen  and 
avoided,  the  negligent  city  or  village  will  be 
liable  for  the  injury."  In  Newcomb  r.  Rail- 
road, 169  Mo.  409,  60  S.  W.  348,  it  was  held : 
"A  defendant  is  liable  if  his  negligence  con- 
curred with  that  of  another,  •  *  *  and 
became  a  part  of  the  direct  and  proximate 
cause  although  not  the  sole  cause  of  the  in- 
jury." The  Instruction  is  in  line  with  these 
authorities  and  we  think  properly  stated  the 
law. 

4.  Error  is  assigned  in  the  refusal  of  the 
court  to  give  the  following  Instructions  ask- 
ed by  appellant:  "(B)  The  court  Instructs 
the  Jury  that  there  is  no  evidence  of  any 
negligence  in  this  case  on  the  part  of  the  de- 
fendant with  reference  to  the  construction 
of  the  elevator  in  question.  (C^  The  court 
Instructs  the  Jury  that  plaintiff  in  his  peti- 
tion alleged  that  the  defendant  was  guilty 
of  negligence  in  having  a  sill  on  the  Interior 
of  the  elevator  shaft  at  the  third  floor  of 
the  building  in  question.  And  the  court  in- 
structs the  Jury,  with  reference  to  the  sill 
mentioned  in  the  petition,  that  there  is  no 
evidence  of  any  negligence  on  the  part  of  the 
defendant  In  having  such  a  sill  on  the 
third  floor.  (D)  The  court  instructs  the  Jury 
that  if  you  believe  from  the  evidence  the 
plaintiff  knew  the  way  the  elevator  shaft 
jn  question  was  constructed,  and  knew  that 
there  was  a  projection  of  1^^  inches  Into 
the  elevator  shaft  at  each  floor,  and  knew 
this  space  at  this  projection  was  narrower 
than  it  was  between  the  floors,  and  if  you 
also  believe  from  the  evidence  that  the 
plaintiff  knew  there  was  no  guard  on  the 
platform  of  the  elevator,  and  also  knew  that 
if  his  foot  was  out  beyond  the  platform  of 
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the  elevator  It  would  be' caught  by  sucb  pro- 
jection, and  that  he  understood  and  compre- 
hended there  was  danger  of  this  happening 
while  and  during  all  the  time  be  was  using 
the  elevator,  and  you  also  believe  from  the 
evidence  that,  having  this  knowledge  and 
understanding  (if  you  from  the  evidence  be- 
lieve he  did  have  them),  he  of  bis  own  will 
continued  in  the  employ  of  the  defendant 
and  continued  to  use  the  elevator  in  question, 
then  he  assumed  the  risl:  of  being  caught  and 
Injured  by  such  projection."  If  we  are  right 
in  our  views  of  the  case  as  stated  in  the  fore- 
going paragraphs,  the  court  properly  re- 
fused these  instructions. 

5.  Error  Is  assigned  in  the  refusal  of  the 
court  to  permit  Dr.  Amyx  tp  testify  to  a 
conversation  had  with  the  respondent  In  re- 
gard to  his  Injury  and  how  he  happened  to 
be  injured.  The  doctor's  evidence  shows 
that  when  respondent  was  Injured,  appellant 
sent  him  to  the  doctor's  office  for  treatment 
and  the  Interview  was  had  while  respond- 
ent was  In  his  care.  In  answer  to  the  fol- 
lowing question:  "The  subject  of  your  inter- 
view and  conversation  with  blm  was  to  as- 
certain his  condition  for  the  purpose  of 
treating  him?"  the  doctor  said,  "Xes,  sir. 
And  there  were  other  motives  there."  He 
further  testified  that  he  was  acting  as  phy- 
sician and  surgeon  for  the  appellant,  and 
that  the  remarl^s  made  by  the  respondent 
were  not  made  in  answer  to  any  question 
asked  In  order  to  properly  treat  him.  Sec- 
tion 4659,  Rev  St  1899,  provides:  "The  fol- 
lowing persons  shall  be  incompetent  to  testi- 
fy: •  •  •  fifth,  a  physician  or  surgeon, 
concerning  any  information  which  he  may 
have  acquired  from  any  patient  while  at- 
tending him  In  a  professional  character, 
and  which  Information  was  necessary  to 
enable  htm  to  prescribe  for  such  patient  as 
a  physician,  or  do  any  act  for  him  as  a  sur- 
geon." The  fact  that  Dr.  Amyx  examined 
respondent  at  the  Instance  and  request  of 
appellant  for  the  purpose  of  treating  him  did 
not  remove  his  incompetency.  Weitz  v.  Rail- 
way, 63  Mo.  App.  39.  The  doctor's  testimony 
shows  that  he  had  a  double  purpose  in  hold- 
ing the  Interview  with  respondent:  First, 
to  ascertain  his  condition  for  the  purpose  of 
treating  him  professionally;  second,  to  ply 
the  boy  with  questions,  while  he  was  suffer- 
ing from  shock  and  severe  pain  as  a  result 
of  the  recent  Injury,  for  the  purpose  of  get- 
ting some  statement  or  admission  from  him 
that  would  be  advantageous  to  his  (Amyz's) 
employer,  the  appellant,  In  case  the  boy 
should  sue  to  recover  compensation  for  his 
injury.  In  these  circumstances  we  are  not 
inclined  to  split  the  interview  Into  parts 
and  determine  what  parts  were  and  were  not 
necessary  to  enable  the  doctor  to  prescribe 
for  the  respondent,  but  to  hold  him  incompe- 
tent to  testify  to  any  part  of  the  inter- 
view ;  besides,  the  evidence  of  the  doctor,  as 
offered,  was  but  cumulative  and  there  is  no 


probability  that  It  would  have  changed  th» 
result  If  it  had  been  admitted. 

6.  George  W.  Caldwell,  an  expert  witness 
for  respmident  was  permitted  to  testify,  over 
the  objection  of  the  appellant,  that  the  strips 
nailed  on  the  floor  beams  were  unnecessary ; 
that  "they  formed  a  cage  that  would  catch 
anything  that  might  get  in  their  way,"  that 
he  never  erected  an  elevator  or  allowed  any- 
thing like  said  strips,  and  It  was  not  the 
ordinary  method  of  finishing  the  well  bole  of 
an  elevator,  and  If  put  on  should  extend  to 
the  bottom  of  the  fioor  beams.  It  Is  contend- 
ed that  this  was  not  a  proi)er  subject  of  ex- 
pert testimony;  that  the  only  proper  expert 
testimony  In  this  connection  was  to  show 
whether  this  was  the  usual  construction,  and 
that  the  question  as  to  whether  or  not  it  was 
necessary  was  entirely  Immaterial.  In  Lee 
V.  George  Knapp  &  Co.,  55  Mo.  App.,  loa  cit. 
406,  in  speaking  of  the  construction  of  an 
elevator,  this  court  said:  "Mere  usage  by 
others  Is  not  the  sole  criterion.  It  is  the  duty 
of  owners  of  elevators  to  make  them  reason- 
ably safe  for  the  uses  to  which  they  are  to 
be  put;  and,  In  so  doing,  they  should  exer- 
cise that  degree  of  care  employed  by  reason- 
ably prudent  men  in  attaining  the  same  end." 
The  witness  testified  that  elevators  were  not 
usually  constructed  as  was  this  one,  that 
strips  were  not  common  on  elevators  in  the 
city  of  St  Louis.  We  can  see  no  valid  ob- 
jection to  the  testimony. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  judgment  is  affirmed.   All  concur. 

NORTONI,  J.  (dissenting).  The  defense 
of  assumed  risk  Is  not  pleaded  In  the  answer 
In  this  case  and  except  for  the  fact  that  both 
parties  requested  Instructions  along  that  the- 
ory and  tried  the  case  with  respect  there- 
to, it  would  not  be  a  subject  for  our  con- 
sideration, but  as  the  record  discloses  both 
parties  participated  in  the  trial  as  though 
this  defense  was  pleaded  In  the  answer,  it 
therefore  becomes  the  province  of  the  court 
to  review  the  question  here.  I  do  not  con- 
cur in  ttiat  portion  of  the  opinion  of  the 
court  holding  that  under  the  law  of  this 
state,  the  servant  assumes  only  such  risks 
as  are  ordinarily  incident  to  the  employment 
In  the  recent  case  of  Matbis  v.  Kansas  City 
Stockyards  Co.,  185  Mo.  434,  84  S.  W.  66,  de- 
cided by  the  Supreme  Court  in  banc,  the  serv- 
ant held  to  have  assumed  the  risk  which 
clearly  arose  by  virtue  of  the  master's  neg- 
ligence and  was  not  one  ordinarily  incident 
to  the  employment  The  holding  was  predi- 
cated upon  the  proposition  that,  by  continu- 
ing In  the  employment  without  complaint 
with  respect  to  the  dangerous  appliance,  the 
servant  had  assumed  the  risk  resulting  there- 
from, provided  he  knew  and  appreciated  the 
risk  thereof,  and  he  was  held,  as  a  matter  of 
law,  to  have  known  and  appreciated  the 
danger  inasmuch  as  the  danger  was  obvious. 
Now  it  Is  the  law  universally  that  by  con- 
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tinuing  to  labor  with  a  defective  appliance 
without  complaint,  the  servant  assumes  sncb 
risks  therefrom  as  weru  both  known  and 
appreciated  b^  him,  and  further,  that  when 
the  dangers  of  such  defective  appliance  Is 
obvloos  to  both  servant  and  master  alike, 
be  is  held  to  have  assumed  the  risk  there- 
from as  a  matter  of  law.  Our  views  on 
this  question  are  fully  set  out  In  Lee  v. 
St  L.,  M.  A  &  K.  Ry.  Co.,  112  Mo.  App.  372, 
87  S.  W.  12,  and  Blgsby  v.  Oil  Well  Supply 
Co.,  115  Mo.  App.  297,  91  S.  W.  460.  Our 
Supreme  Court,  In  numerous  ably  considered 
cases,  has  recognized  and  adjudged  the  prop- 
osition stated  to  be  the  law.  There  is  no 
<iaestion  about  that  The  cases  are  abimdant 
to  that  effect.  None  of  them  have  been  ex- 
pressly overruled.  Consult  the  following  an- 
thorltles  In  point :  Porter  v.  Ry.  Co.,  71  Mo. 
4KJ,  36  Am.  Rep.  454 ;  Keegan  v.  Cavanaugh, 
62  Mo.  230;  Fugler  v.  Bothe,  117  Mo.  475, 
22  8.  W.  1113;  Steinhauser  v.  Spraul,  127 
Ma  641,  28  S.  W.  620,  80  S.  W.  102,  27  L.  B. 
A.  441;  Mathls  v.  Kansas  City  Stockyards 
Co.,  185  Mo.  434,  84  S.  W.  66.  These  cases  are 
sound  In  principle  and  in  accord  with  the 
best  courts  on  this  subject  in  every  Juris- 
diction where  the  common  law  obtains,,  so 
far  as  I  have  been  able  to  ascertain,  and  I 
bave  devoted  much  time  and  careful  thought 
to  the  question  of  assumed  risk.  I  do  not 
say  that  the  boy  In  this  case  sbould  bave 
been  held,  as  a  matter  of  law,  to  have  as- 
sumed the  risk,  but  I  am  of  the  opinion  that 
at  least  the  plaintiff's  second  Instruction  in- 
corporates a  vicious  notion  with  respect  to 
tbis  question  and  that  it  should  have  been 
refused.  I  am  of  opinion  that  the  defendant's 
Instruction  D,  as  follows:  "The  court  In- 
structs the  Jury  that  if  yon  believe  from  the 
evidence  that  plaintiff  knew  the  way  the 
«leyator  shaft  in  question  was  constructed, 
and  knew  that  there  was  a  projection  of  V/fi 
inches  into  the  elevator  shaft  at  each  floor, 
and  knew  this  space  at  this  projection  was 
narrower  than  It  was  between  the  floors, 
and  If  yon  also  believe  from  the  evidence  that 
the  plaintiff  knew  there  was  no  guard  on 
the  platform  of  the  elevator,  and  also  knew 
tbat  If  his  foot  was  out  beyond  the  platform 
of  the  elevator  It  would  be  caught  by  such 
projection,  and  tbat  he  understood  and  com- 
prehended there  was  danger  of  this  happen- 
ing while  and  during  all  the  time  he  was 
aslng  the  elevator,  and  you  also  believe  from 
the  evidence  that  having  this  knowledge  and 
onderstandlng  (If  you  from  the  evidence  be- 
lieve he  did  have  them)  be  of  bis  own  will 
■nntinned  In  the  employ  of  the  defendant  and 
continued  to  use  the  elevator  in  question, 
then  be  assumed  the  risk  of  being  caught  and 
Injured  by  such  projection" — ^was  a  proper 
declaration  of  law  on  the  facts  In  proof  and 
that  It  sbonld  have  been  given.  To  my  mind. 
It  appears  that  Its  refusal  was  error. 

I  deem  the  doctrine  of  assumed  risk  run- 
ning through  the  case,  as  manifested  by  the 
Instructiona   given  and   refused,   to   be  at 


varlance_wltb  fundamental  principle  on  tb* 
subject  as  well  as  In  conflict  with  the  several 
decisions  of  our  Supreme  Court  above  cited, 
and  therefore  respectfully  request  that  the 
cause  be  certified  to  that  court. 


NAIRN  V.  NATIONAL  BISCUIT  CO. 

(Kansas  Court  of  Appeals.  Missouri.  Jane 
18,  1906.    Rehearing  Denied  Oct.  1,  1906.) 

1.  Mastbb  and  Servant— Bmplotmsnt  of 
MiNOB— Maokirebt— Neouoencb  —  Stat- 
utes. 

The  act  of  a  master  In  requiring  plaintiff, 
a  minor,  to  work  at  a  steam  candy  roller,  in 
violation  of  Rev.  St.  1899,  \  6434,  providing 
that  no  minor  shall  be  required  to  work  be- 
tween the  fixed  or  traversing  parts  of  any  ma- 
chine while  it  is  In  motion  by  action  of  steam, 
etc.,  constituted  negligence. 

[E3d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  if  159,  160, 
177.] 

2.  Save— AsBUUEn  Risk. 

Where  defendant  pnt  plaintiff  to  work  at 
a  steam  candy  roller,  in  violation  of  Rev.  St. 
1899,  i  6434,  defendant  took  all  the  risks  of 
danger  to  plaintiff  in  the  operation  of  the 
macnine. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  Jf  159,  160, 
171,  545.] 

3.  Same— CoNTBrBUTOBT    Neox-isence. 

Plaintiff,  a  minor,  was  employed  to  operate 
a  steam  candy  roller  In  defendant's  factory, 
in  violation  of  Rev.  St.  1899,  $  6434.  He  saw 
that  candy  was  sticking  to  the  rollers  and  in 
order  to  prevent  this  was  throwing  starch  on 
tlie  rollers,  when  his  fingers  inadvertently 
came  in  contact  with  the  sticky  material  on 
the  rollers,  causing  his  hand  to  be  drawn  be- 
tween them  and  injured.  Held,  that  plaintiff 
was  guilty  at  most  of  mere  negligence,  and  was 
not  guilty  of  such  contributory!  negligence  as 
precluded  a  recovery. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  668.  670, 
687-697,] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  Cyrus  Crane,  Special  Judge. 

Action  by  Joseph  R.  Nairn,  by  his  next 
friend,  against  the  National  Biscuit  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Harkless,  Crysler  &  HIsted,  for  appellant 
Rnst  &  Campbell,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff,  a  minor, 
brought  this  action  to  recover  damages  for 
an  injury  be  received  while  in  defendant's 
employ.  The  plaintiff,  about  15  years  of 
age;  was  employed  by  defendant  in  its  busi- 
ness, a  part  of  which  was  the  manufacture 
of  candy.  He  was  Injured  while  engaged  at 
work  on  a  certain  part  of  the  machinery  used 
In  the  business.  The  description  of  the  ma- 
chinery glv^i  by  one  of  defendant's  foremen 
substantially  was  as  follows:  There  was  a 
table  about  20  feet  long.  In  the  center  of  which 
were  two  rollers,  one  on  top  of  the  other;  one 
of  these  rollers  was  located  on  the  under 
side  of  the  table,  the  other  came  up  above 
tba  table  about  one-fourtb  of  an  Inch;  thesa 
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rollera  were  operated  by  means  of  steam 
and  a  belt;  there  was  a  small  lever  running 
from  tbe  tables  so  that  the  operator  could 
turn  tbe  rollers  In  any  desired  direction. 
Tbe  purpose  of  these  rollers  was  to  press 
material  Into  sheets  preliminary  to  cutting 
them  Into  smaller  quantities.  Tbe  method  of 
doing  the  work  was  for  the  workman  to  take 
a  batch  of  material  that  had  been  prepared 
-and  run  It  through  the  rollers  from  one  side 
of  the  table  to  tbe  other,  whereupon  the  mo- 
tion could  be  reversed  and  the  material  put 
through  to  the  other  side.  The  space  be- 
tween the  rollers  would  be  gradually  lessened 
as  the  work  progressed  and  finally  this  al- 
ternating movement  of  the  candy  between 
the  rollers  would  result  In  reducing  it  to  a 
flat  mass  of  the  desired  thickness  for  cutting 
into  smaller  pieces.  As  tbe  material  was  In- 
clined to  stick  to  the  rollers,  starch  was 
sifted  by  tbe  hand  upon  tbem  to  prevent  It 
from  so  doing.  It  was  shown  that  for  several 
weeks  prior  to  the  date  of  plaintiff's  injury 
he  had  be&n  working  in  tbe  room  where  tbe 
machinery  In  question  was  located,  but  at 
another  part  of  the  business.  He  bad 
watched  tbe  operation  of  the  machine  and 
knew  how  It  was  done.  He  was  put  to  work 
on  the  machine  abont  three  days  before  bis 
injury.  His  statement  of  the  occurrence  was 
as  follows :  "I  was  rolling  out  the  molasses 
caramel,  and  at  the  time  I  bad  Just  got  rolled 
out  the  jight  height  [thickness],  a  quarter  of 
an  incn,  that  was  the  height  they  wanted  tbe 
molasses  caramel  rolled  out  I  was  Just 
rolling  It  out  for  tbe  last  two  times  to  get 
It  settled  down  good  when  I  seen  that  It 
was  liable  to  stick  on  me  if  I  run  It  through 
any  more,  and  I  bad  to  put  starch  on  It;  and 
I  got  it  out  at  one  end— got  tbe  candy  out 
at  one  end  of  the  rollers  and  started  to  throw 
starch  on  tbe  rollers,  and  this  candy  that 
had  went  through,  of  course,  bad  got  these 
rollers  sticky,  and  as  I  was  throwing  starch 
on  the  rollers,  my  hand  caught  on  this  sticky 
stuff  and  it  went  under  tbe  rollers."  At  the 
close  of  plaintiff's  case,  and  after  all  the 
evidence  had  been  Introduced,  defendant  in- 
terposed a  demurrer  to  platntlfTs  right  to 
recover. 

Tbe  theory  fif  tbe  defendant  Is  that  there 
was  no  negligence  shown  on  tbe  part  of  the 
defendant  company,  and  that  as  plaintiff's 
injury  was  the  result  of  bis  own  careless 
act,  the  court  committed  error  In  not  sustaln- 
\ay  its  demurrer  to  tbe  evidence.  But  the 
defendant  has  assumed  to  much.  Tbe  plain- 
tiff's suit  was  Instituted  upon  the  theory  that 
defendant  In  putting  him  to  work  on  the  ma- 
chinery In  question  did  an  unlawful  act,  and 
therefore  an  act  of  negligence.  Section  6434, 
Bev.  St.  1899,  provides  that  no  minor  shall 
be  required  to  work  between  the  fixed  or 
traversing  parts  of  any  machine  while  It  Is 
in  motion  by  tbe  action  of  steam,  water  or 
other  mechanical  power."  Tbe  act  of  de- 
fendant In- requiring  plaintiff,  a  minor,  to 


work  at  said  machinery,  It  being  the  kind  in- 
terdicted by  the  statute  as  unsafe  to  minors 
and  women,  was  an  act  of  negligence.  Lore 
V.  American  Manufacturing  Ck).,  160  Mo.  608, 
61  S.  W.  678;  Bair  v.  Helbel,  103  Mo.  App. 
621,  77  8.  W.  1017. 

Tbe  fact  of  defendanfa  n^llgence  being 
established,  the  question  arises  whetber  there 
was  such  contributory  negligence  on  the  part 
of  plaintiff  as  should  prevent  him  from  re- 
covering. As  we  look  at  the  evidence  In  re- 
lation to  the  character  of  tbe  machinery,  the 
material  manufactured,  and  the  manner  in 
which  the  machinery  was  managed  by  the 
operator,  we  have  come  to  the  conclusion 
that  Its  operation  was  attended  with  much 
danger  and  that  consequently  g^reat  care  was 
required  of  tbe  workman  intrusted  with  Its 
operation.  We  conclude  that  an  Injury  like 
that  of  plaintiff  is  a  dang»  incident  to  the 
business,  notwithstanding  tbe  person  en- 
gaged in  the  work  may  be  using  tbe  care  and 
caution  of  a  x)erson  of  ordinary  caution.  The 
slightest  diversion  of  the  mind  from  tbe  work 
in  band  may  canse  the  hand  of  the  workman 
to  come  in  contact  with  the  rollers  which 
will  usually  result  in  Injury. 

The  defendant's  answer,  among  other 
things,  alleges  that  plaintiff's  Injury  occurred 
as  an  incident  to  the  business.  But  it  is  no 
defense.  When  defendant  violated  the  law 
by  requiring  plaintiff  to  work  at  the  ma- 
chinery in  question,  it  assimied  all  the  risks 
of  danger  to  the  latter.  It  is  not  logical  nor 
Just  to  permit  tbe  defense  to  prevail  under 
such  drcimistances.  Its  obvious  inconsist- 
ency needs  only  to  be  stated  to  be  contro- 
verted and  overturned.  Stafford  r.  Adams, 
118  Mo.  App.  717,  88  S.  W.  1180.  But,  waiv- 
ing that  question,  we  do  not  believe  that 
plaintiff,  take  into  consideration  bis  youth 
and  that  want  of  caution  usual  with  boys  of 
his  age,  should,  under  the  circumstances,  be 
charged  with  contributory  negligence.  When 
Injured  he  was  sprinkling  starch  on  the  roll- 
ers to  prevent  the  candy  material  from 
sticking  to  them  and,  while  so  doing.  Inad- 
vertently bis  fingers  came  In  contact  witli 
them,  the  sticky  matter  adhering  sufficiently 
to  cause  bis  band  to  be  drawn  In  between 
said  rollers.  It  Is  not  probable  that  tbe 
plaintiff  was  aware  of  danger  from  such  a 
source.  And  In  the  absence  of  the  adhesive 
substance  on  the  rollers  there  would  have 
been  little  or  no  danger  attending  the  mere 
touch  of  the  fingers  to  them.  The  defend- 
ants counsel,  seemingly,  does  not  believe  that 
the  Injury  was  inflicted  In  that  way.  But 
we  think  it  makes  no  difference  whetber  It 
was  so  Inflicted  or  not.  There  Is  nothing  to 
show  that  plaintiff  knowingly  placed  bis 
hand  in  danger.  At  most  he  was  only  guilty 
of  mere  negligence,  which  would  not  prevent 
him  from  recovering.  Adams  v.  Kansas  & 
Texas  Coal  Company,  85  Mo.  App.  486;  West- 
em  Goal  Co.  V.  Beaver,  192  III.  335,  61  N.  E. 
335.    To  hold  otherwise  would  ba  to  defeat 
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the  purpose  of  tbe  statute.    It  was  sncb  dan- 
gers the  Legislature  had  in  view  when  the  act 
was  passed.    The  opinion  disposes  of  all  oth- 
er qneetiona   raised. 
Affirmed.    All  concur. 


HARDIN  et  aL  r.  inSSOmtl  PAC.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

July  2,  1906.    Rehearing  Denied 

Oct  1,  1906.) 

1.  CA.BBIERS— IitrnAi.  Carubb— LiABHiirr  fob 
Nbolioence  of  Conneotino  Cakbieb. 

A  carrier  contracting  to  carry  a  shipment 
to  its  destination,  a  point  beyond  its  line,  is 
liable  for  damages  resulting  from  negligent  de- 
lay in  the  transportation,  whether  the  delay 
occurred  on  its  own  line  or  that  of  a  connect- 
ing carrier,  though  tbe  bill  of  lading  restricted 
its  liability  to  the  consequences  of  its  own  acts. 
[E!d.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  766-774,  816-828.] 

2.  Same  —  Notice  of  Dauaqes  —  Failubk  to 
Give— Effect. 

Where  a  carrier  learned  of  the  damaged 
condition  of  a  shipment  on  its  arrival  at  the 
point  of  destination,  and  was  afforded  opportuni- 
ty  to  investigate  the  nature  and  extent  of  the 
damage,  the  failure  to  give  notice  of  damaxe,  as 
required-  by  the  bill  of  lading,  did  not  denat  a 
recovery. 

3.  Evidence— Secondabt  Evidence— Ground 
FOB  Admission— Sufficiency. 

A  party  testified  that  be  had  dictated  to 
his  stenographer  a  letter  to  the  adverse  party 
and  had  read  and  signed  it  after  it  had  been 
written.  He  then  returned  it  to  the  stenogra- 
pher, whose  duty  it  was  to  prepare  letters  for 
mailing  and  mail  them,  but  he  could  not  say 
from  his  personal  knowledge  whether  or  not  tbe 
stenographer  bad  prepared  the  particular  let- 
ter for  mailing  or  mailed  it,  but  only  stated 
that  it  was  her  custom  to  follow  this  course 
witb  all  of  the  letters  dictated  by  him.  Held, 
in8u£Bcient  as  a  foundation  for  the  introduc- 
tion of  secondary  evidence  of  the  contents  of 
the  letter. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  8S  038-641.] 

4.  Cabbiebs  —  Nboliqent  Delay  in  Tbanb- 
poBTATioN— Damages— Bills  of  Ladiro— 
Stipulation. 

The  measure  of  damages  for  a  carrier's 
negligent  delay  in  transporting  pro];>erty  is  the 
difference  l>etween  the  market  value  of  the  prop 
erty  at  the  point  of  destination,  in  the  condi- 
tion in  which  it  would  have  t>een  received  had 
it  l>een  delivered  in  a  reasonable  time,  and  its 
market  value  at  that  point  in  the  condition 
which  it  was  in  at  the  time  of  its  arrival,  not- 
withstanding the  stipulation  in  the  bill  of  lading 
that  in  the  event  of  loss  of  property  the  value  of 
the  same  at  the  point  of  shipment  should  govern, 
tbe  stipulation  referring  to  property  lost  in 
transit  and  not  to  property  damaged. 

[B!d.  Note. — For  cases  in  point,  see  vol.  9, 
Cent,  Dig.  Carriers,  {{  4JS1-461.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Action  by  Samuel  Hardin  and  others 
against  tbe  Missouri  Pacific  Railway  Com- 
pany. Prom  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed   and  remanded. 

Elijah  Robinson,  for  appellant  Sherman 
&  Fletcher,  for  respondents. 


JOHNSON,  J.  PlaintilTs,  grain  dealers  do- 
ing business  in  Kansas  City  under  the  name 
of  Samuel  Hardin  Grain  Company,  brought 
this  action  against  defendant,  a  common  car- 
rier, to  recover  damages  resulting  from  tbe 
alleged  unreasonable  delay  in  the  transporta- 
tion of  a  carload  of  corn  chops  from  Kansas 
City  to  Babcock,  Ga.  The  shipment  was  re- 
ceived by  defendant  on  March  27,  1903,  and 
from  the  contents  of  the  bill  of  lading  is- 
sued therefor  by  defendant,  it  is  evident  tbe 
contract  made  by  the  parties  included  tb^ 
agreement  of  defendant  to  carry  the  ship- 
ment to  Its  destination,  a  point  beyond  the 
line  of  defendant,  consequently  defendant  be- 
came liable  for  damages  to'  tbe  property  that 
resulted  from  negligent  delay  in  its  trans- 
portation, whether  such  delay  occurred  on  Its 
own  line  or  on  that  of  a  connecting  carrier, 
and  despite  the  provision  in  the  bill  of  lad- 
ing, by  which  defendant  attempted  to  restrict 
its  liability  to  tbe  consequences  of  Its  own 
acts.  Lee  v.  Railroad  (not  yet  ofQciaiiy  re- 
ported), 94  S.  W.  991;  Bank  v.  By.,  72  Mo. 
App.  82;  Marshall  y.  Ry.,  74  Mo.  App.  81; 
Popham  V.  Barnard,  77  Mo.  App.  628;  Mar- 
shall V.  Ry.  Cio.,  176  Mo.  480,  75  S.  W.  638, 
98  Am.  St  Rep.  608;  Western  Sash  Co.  v. 
Ry.,  177  Mo.  641,  76  S.  W.  99a  It  was 
shown  by  plaintiffs  that  the  corn  chops  left 
Kansas  City  on  the  day  of  shipment  in  good 
condition,  10  days  were  a  reasonable  time 
for  the  transportation,  and  that  bad  no  long- 
er time  been  consumed,  the  chops  would 
have  sustained  no  damage  in  transit  It  was 
conceded  that  tbe  shipment  did  not  arrive 
at  Babcock  until  April  21st,  more  than  three 
weeks  after  it  left  Kansas  City,  and  that  on 
arrival  tbe  chops  were  found  to  be  In  a 
badly  damaged  condition  from  heating  and 
fermentation.  The  legal  effect  of  conditions 
in  the  bill  of  lading  was  to  limit  defendant's 
liability  on  account  of  delays  to  those  caused 
by  negligence,  but  the  facts  and  circum- 
stances disclosed  strongly  tend  to  show  a 
negligent  origin  of  tbe  delays  that  occurred. 
Tbe  issues  were  submitted  to  the  Jury,  a 
verdict  returned  for  plaintifTs,  and  Judgment 
entered  accordingly,  from  which  defendant 
appealed. 

The  bill  of  lading  contained  a  provision 
requiring  notice  of  damage  to  be  "reported 
by  the  consignee  in  writing  to  the  delivering 
line  within  36  hours  after  the  consignee  has 
been  notified  of  the  arrival  of  the  freight  at 
tbe  place  of  delivery,"  and  it  is  argued  by 
defendant  that  the  action  must  fail  because 
no  such  notice  was  shown  to  have  been  giv- 
en. Plaintiffs  themselves  were  the  con- 
signees of  the  shipment  but  on  tbe  bill  of 
lading  was  indorsed  the  direction:  "Notify 
Babcock  Lb'r.  Co."  The  delivering  line  was 
the  Georgia,  Florida  &  Alabama  Railway 
Company.  On  the  day  tbe  shipment  arrived 
at  Babcock  the  agent  of  that  company  at  that 
point  notified  the  Babcock  Lumber  Com- 
pany of  its  arrival.    Promptly  responding  to 
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this  notice,  a  representative  of  that  com- 
pany called  at  tbe  station,  and  be  and  tbe 
agent  of  tbe  railway  company  inspected  tbe 
contents  of  tbe  car  and  acquainted  tbem- 
selves  wltb  tbe  condition  tbereof.  He  testi- 
fled:  "Wben  tbe  car  door  was  opened,  tbe 
corn  cbops  were  found  to  be  steaming  and 
smelling  very  sour,  and  were  turning  black. 
They  were  so  hot  I  could  not  bear  my  band 
In  tbem.  They  bad  no  ventilation."  Tbe 
agent  testified:  "On  tbe  2l8t  day  of  April, 
1903,  L.  &  N.  car  No.  4,427,  arrived  In  Bab- 
cock,  6a.,  and  on  tbe  2l8t  day  of  April  (tbe 
same  day)  I  examined  tbe  contents  of  said 
car  and  found  it  to  contain  corn  chops  In  a 
very  badly  damaged  condition,  same  being 
heated."  No  written  notice  was  given  tbe 
delivering  line.  Three  days  later  plaintiffs 
were  notified  by  telegram  of  tbe  damage  and 
immediately  thereafter  presented  a  claim  in 
writing  to  defendant  In  tbe  recent  case  of 
Freeman  v.  Railway  (decided  at  this  term), 
93  S.  W.  302,  we  said:  "Tbe  right  of  tbe  car- 
rier to  receive  notice  as  stipulated  will  be 
enforced  wben  necessary  to  prevent  possible 
imposition  In  tbe  particular  case,  but  It  will 
not  be  unreasonably  nor  harshly  applied  to 
deprive  the  shipper  of  bis  lawful  rights,  nor 
will  it  be  enforced  at  all  wben  Its  purpose 
has  been  fully  and  unequivocally  ac- 
compllsbed."  And  in  BIcbardson  v.  Bail- 
way,  62  Mo.  App.  1,  we  observed  that  tbe 
object  of  sucb  notice  "is  that  defendant  may 
have  an  opportunity  of  Inquiring  into  the 
alleged  loss  so  that  unjust  claims  may  be 
thwarted,"  Applying  tbe  principles  followed 
in  these  and  other  cases  (Popham  v.  Barnard, 
77  Mo.  App.  619;  Ward  v.  By.  Co.,  158  Mo. 
226,  68  8.  W.  28;  Bice  v.  Ry.,  63  Mo.  314), 
it  would  be  harsh  and  unreasonable  to  en- 
force tbe  letter  of  the  stipulation  under  con- 
sideration since  Its  purpose  has  been  clearly 
accomplished.  We  are  not  saying  that 
where  the  fact  that  the  carrier  received  ac- 
tual knowledge  of  tbe  damaged  condition  of 
the  property  within  the  period  fixed  for  tbe 
giving  of  notice  Is  controverted  and  therefore 
at  Issue,  a  shipper  may  relieve  himself  of 
his  obligation  under  the  shipping  contract  to 
give  notice  by  satisfying  the  triers  of  fact 
that  the  carrier  had  actual  knowledge  of  tbe 
damage,  but  are  holding  that  where,  as  in  the 
case  in  band,  tbe  existence  of  such  knowl- 
edge, in  effect.  Is  conceded,  the  carrier  has 
been  afforded  the  very  opportunity  to  lnvestI-< 
gate  the  nature  and  extent  of  the  damage, 
the  notice  was  Intended  to  provide,  and  the 
purpose  of  the  notice  thus  being  satisfied, 
Do  reason  appears  for  compelling  the  shipper 
to  perform  an  obviously  useless  condition. 
Defendant  objects  to  tbe  admission  In  evi- 
dence of  the  impression  copies  of  two  letters 
plaintiffs  claimed  to  have  written  and 
mailed  defendant,  the  contents  of  which,  in 
our  opinion,  have  a  material  bearing  on  is- 
sues involved  in  tbe  case.  Plaintiff  served 
timely  notice  on  defendant  to  produce  the 
original  letters,  but  defendant  denied  having 


tbem  in  its  possession  and  Ita  ofSdal,  in 
whose  custody  they  should  have  been,  did 
not  remember  that  such  letters  ever  bad  been 
received.  In  order  to  lay  the  foundation  for 
tbe  introduction  of  the  secondary  evidence  of- 
fered, it  devolved  on  plaintiffs  to  show  that 
the  letters  bad  been  delivered  to  defendant 
This,  they  attempted  to  do  by  the  testimony 
of  one  of  the  plaintiffs,  who  testified  that  be 
dictated  tbe  letters  to  bis  stenographer  and 
after  they  were  written  read  and  signed 
tbem.  He  then  returned  them  to  the  ste- 
nographer, whose  duty  it  was  to  prepare  them 
for  mailing  and  then  deposit  tbem  In  a  mall 
chute  connected  with  a  post  box  maintained 
In  tbe  building.  Witness  could  not  say 
from  personal  knowledge  whether  or  not 
the  stenographs-  had  prepared  these  particu- 
lar letters  for  mailing  or  deposited  them  in 
tbe  chute,  but  stated  that  it  was  her  custom 
to  follow  this  course  with  all  of  tbe  letters 
dictated  by  blm.  Had  plaintiffs  been  able  to 
produce  the  stenographer,  and  bad  she  testi- 
fied that  although  she  bad  no  recollection  of 
the  particulars,  she  Invariably  prepared  and 
mailed  in  the  "chute"  all  letters  received  by 
her  for  mailing,  the  evidence  would  have 
been  sufficient;  but  as  It  now  stands  in  the 
record,  the  evidence  leaves  the  letters  in  the 
band  of  the  stenographer.  Evidence  of  the 
general  course  of  business  followed  in  plain- 
tiffs' office  cannot  supply  tbe  missing  link  in 
the  necessary  evidentiary  chain:  Goucher  v. 
Carthage  Novelty  Co.  (decided  at  this  term) 
91  S.  W.  447;  Ward  v.  Morr  Transfer  &  Stor- 
age Co.  (decided  at  this  term)  95  S.  W.  964; 
Pier  V.  Helnrlcbsboffen,  67  Mo.  163,  29  Am. 
Bep.  501;  Bank  v.  Pezoldt,  95  Mo.  App.  401, 
69  S.  W.  51;  Hetherlngton  v.  Kemp,  4  Camp. 
193. 

Tbe  subject  has  been  fully  discussed  by  us 
in  tbe  Ooucher  and  Ward  Cases,  and  we 
refer  to  them  for  a  full  understanding  of  the 
views  we  entertain.  As  no  proper  founda- 
tion was  laid  for  the  introduction  of  second- 
ary evidence,  the  court  committed  reversible 
error  in  admitting  the  copies.  Defendant 
claims  that  the  court  committed  error  in  tbe 
instruction  relating  to  the  measure  of  dam- 
ages, and  the  point  would  be  well  taken  had 
the  error  not  been  induced  by  defendant's 
own  interpretation  of  a  stipulation  in  the 
shipping  contract  However,  in  view  of  the 
probability  of  a  retrial  of  the  case,  we  will 
construe  the  provision  and  announce  tbe  rule 
that  should  be  applied.  The  contract  states 
that,  "In  tbe  event  of  tbe  loss  of  property 
under  the  provisions  of  this  agreement  the 
value  or  cost  of  the  same  at  tbe  itoint  of 
shipment  shall  govern  the  settlement"  This 
Clearly  refers  to  property  lost  in  transit  and 
not  to  property  damaged  during  the  transpor- 
tation by  the  fault  of  the  carriers  and  conse- 
quently can  have  no  effect  on  the  general  rule 
of  law  controlling  cases  similar  to  tbe  one 
before  us.  Tbe  measure  of  damages  is  the 
difference  between  the  market  value  of  the 
chops  at  Babcock,  in  the  condition  in  which 
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Haey  wonid  have  been  received  had  they  been 
delivered  In  a  reasonable  time,  and  tbeir 
market  value  at  Babcock,  In  tbe  condition  In 
which  they  were  at  the  time  of  their  arrlTal. 
We  find  no  other  error  in  the  case,  but,  for 
that  noted,  the  Judgment  is  reversed,  and  the 
<au8e  remanded.    All   concur. 


OAAR.  SOOTT  ft  CO.  v.  BLACK  et  al. 

<Kansaa  City  Oonrt  of  Appeals.    Missouri.    July 

2,  1906.     Rehearing  Denied  Oct.  1, 

1906.) 

L  JaDouxNT— Actions  on  JnooiiENT— Luii- 

TATiONB— Statute  Applicable. 

The  statute  of  limitations  as  It  existed 
at  the  time  a  judgment  was  rendered  is  ap- 
plicable to  an  action  thereon,  and  not  a  stat- 
nte  subsequently  passed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  i  1732;  vol.  33,  Cent  Dig. 
Limitation   of  Actions,    §  22.] 

2.  Savk— Pleading — Inconsistent  Pleas. 

In  an  action  on  a  judgment,  pleas  of  gen- 
eral denial,  payment,  and  that  the  judgment 
-was  compromised  and  defendant  released,  were 
sot   objectionable   as    inconsistent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.    Dig.   Judgment,   H   1744-1746.] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  HofTman,  Judge. 

Action  by  Oaar,  Scott  &  Company  against 
David  A.  Black  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

H.  D.  Dow,  for  appellant  R.  A.  Higdon, 
for  respondents. 

BROADDUS,  P.  J.  This  salt  was  com- 
menced on  December  SI,  1904,  upon  a  Judg- 
ment rendered  on  the  IGth  day  of  May, 
1884,  in  favor  of  plaintiff  against  defendants 
for  the  sum  of  $541.35,  founded  upon  two 
promissory  notes. 

The  history  of  the  case,  which  la  some-' 
what  Involved  in  obscurity,  is  as  follows: 
It  seems  that  some  time  prior  to  tbe  Judg- 
ment plaintiff  sold  to  one  Gebbart  some  farm 
machinery,  who  afterwards  sold  it  to  the 
-defendants,  Black  and  Gehrlnger,  who  be- 
came liable  in  some  way  to  pay  the  purchase 
money  to  plaintiff.  The  defendants  failed  to 
make  payment  for  the  machinery,  whereupon 
plaintiff  sued  and  obtained  said  Judgment 
against  them.  Some  time  in  the  year  1886 
payments  were  made  on  the  Judgment,  which 
reduced  it  to  about  $475.  In  June  of  that 
year  the  defendant  Gehrlnger  and  Calvin 
Oebringer,  now  deceased,  executed  a  chattel 
mortgage  to  the  plaintiff,  which  was  to  run 
for  two  years,  to  secure  the  payment  of  said 
Judgment  and  also  a  certain  promissory  note. 
Tbe  mortgage  included  said  machinery  and 
some  horses.  There  were  payments  made 
upon  the  mortgage,  but  as  to  tbe  amount 
there  is  a  dispute  between  tbe  parties;  but, 
■as  they  were  not  sufficient  in  amount  to  sat- 
isfy tbe  mortgage  and  Judgment,  that  is  a 
matter  of  no  imi>ortance  in  the  present  in- 


vestigation. Tbe  amount  of  the  note  was 
$240. 

The  mortgage  provided  that  upon  condition 
broken  plaintiff  was  authorized  to  take  pos- 
session of  the  property  and  upon  proper 
notice  sell  It  at  public  auction  at  Gebrlnger'a 
mill.  Tbe  mortgagors  having  failed  to  pay 
the  Judgment  and  note,  plaintiff  by  its  agent 
took  possession  of  the  property  and  by  con- 
sent of  all  parties  the  place  of  sale,  after 
proper  notice,  was  changed  to  Sedalla.  Bnt 
before  the  sale  was  made  there  was  some 
agreement  entered  Into  between  tbe  parties 
by  which  a  man  by  tbe  name  of  Page  should 
l)ecome  the  purchaser.  Mr.  John  H.  Both- 
well,  who  was  plaintiff's  attorney,  represent- 
ed It  in  tbe  transaction.  By  agreement  be- 
tween the  parties  Page  took  the  the  property 
and  assumed  the  payment  to  plaintiff  of  the 
sum  of  $200.  Mr.  Botbwell's  evidence  Is 
to  tbe  effect  that  If  Page  paid  the  $200,  the 
defendants  were  to  stand  discharged  of  the 
Judgment  and  mortgage.  Defendant  Gebr- 
lnger'a statement,  on  the  contrary,  was  that 
he  was  released  by  the  terms  of  the  agree- 
ment at  tbe  time  when  tbe  property  was 
turned  over  to  Page  and  he  assumed  the 
pajrment  of  said  sum  of  money.  Mr.  Both- 
well  testified  that  he  had  authority  from  the 
plaintiff  to  adjust  the  matter  with  defend- 
ants. There  was  evidence  that  the  mortgage 
and  Judgment  had  been  reduced  by  a  pay- 
ment from  Black,  and  by  a  sale  of  some  of 
the  mortgaged  property,  and  that  the  proper- 
ty turned  over  to  Page  exceeded  In  value  the 
amount  assumed  by  him  for  payment  to  plain- 
tiff. Page  failed  to  pay  the  $200.  The  cause 
was  submitted  to  a  Jury  under  Instructions 
of  the  court,  which  returned  a  verdict  for 
defendant  From  the  judgment  rendered  on 
the  verdict  plaintiff  appealed. 

As  the  Judgment  was  rendered  In  1884, 
the  statute  of  limitations  as  contained  in 
Rev.  St.  1899  has  no  application,  but  the 
case  Is  governed  by  tbe  statute  as  It  then 
existed,  and  this  was  the  holding  of  the 
trial  court.  TIce  v.  Fleming,  173  Mo.  49, 
72  S.  W.  689,  96  Am.  St  Rep.  478;  Chiles 
V.  School  District  103  Mo.  App.  240,  77  S. 
W.  82. 

The  defendants  In  tbeir  answer  set  up  dif- 
ferent pleas  as  a  defense,  viz.:  A  general 
denial,  payment  and  that  the  Judgment  was 
compromised  and  defendant  released.  To 
this  answer  plaintiff  filed  a  motion  to  require 
defendants  to  elect  under  which  of  said  pleas 
they  would  .go  to  trial,  which  the  court  over- 
ruled. This  action  of  the  court  Is  alleged 
as  error  on  the  ground  that  said  pleas  are 
inconsistent 

Tbe  rule  of  law  is  that  defenses  are  in- 
consistent only  when  one  fact  contradicts 
another.  Cobn  v.  Lehman,  93  Mo.  674,  6 
S.  W.  267;  Crowder  v.  Searcy,  103  Mo.  97, 
15  S.  W.  346.  The  best  lllu.'itration  of  the 
rule  is  found  In  Nelson  v.  Broadback,  44  Mo. 
596,  100  Am.  Dec.  328.  There  tbe  defendant 
denied  having  executed  the  note  and  then 
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pleaded  payment  The  court  held  tbat  tbe 
pleas  were  not  Inconsistent.  Under  tbe  con- 
Btnictlon  of  onr  conrts  as  to  -wbat  are,  and 
are  not,  Inconsistent  pleas,  tbe  conrt  was 
right  In  holding  that  pleading  was  not  In- 
consistent within  itself. 

The  plaintiffs  contention,  lioweTer,  Is, 
mainly,  that  there  was  no  evidence  that 
Botbwell  was  plalntlfTs  agent  in  making  the 
settlement  in  which  defendants  claim  they 
were  released  from  tbe  Judgment  That,  as 
attorney,  be  bad  no  authority  to  make  the 
settlement  is  admitted.  But  the  evidence 
of  Bothwell  was  that  plaintiff  authorized  him 
to  make  a  settlement  with  tbe  defendants 
and  that  he  did  make  such  settlement,  but 
not  as  stated  by  defendants.  But  proof  of 
his  authority  in  tbe  matter  we  think  was 
clearly  shown. 

Tbe  decision  of  this  question  disposes  of 
all  the  remaining  questions  raised  by  plain- 
tlfl.    AiBrmed. 


STEVENS  T.  NORWICH  UNION  FIRE  INS. 

C30. 
(St.  Louis  Conrt  of  Appeals.    Missoari.    July  9, 

1.  Insubahce— FiBK  INSUBANOB— TAiiTrED  Pol- 
icy—Statotes. 

Under  Rev.  St  1889,  f  79fl9,  providing 
tbat  in  the  event  of  a  total  loss  of  the  prop- 
erty insured  tbe  measure  of  damage  shall  be 
the  amount  of  the  policy  less  depreciation  In 
value  shown  by  the  insurer,  the  measure  of  an 
Insurer's  loss  on  a  building  totally  destroyed 
is  the  amount  of  tbe  policy,  no  claim  being 
made  that  the  property  had  been  depreciated 
prior  to  the  loss,  so  that  there  could  be  no  dis- 
agreement with  respect  to  the  amount  of  the 
loss  within  a  stipulation  of  the  policy  requiring 
arbitration    in    the    event    of    disagreement 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  ||  1421,  1425.] 

2.  Same  — Total   Loss  —  Bvidbkce  —  Sum- 

CIBHCT. 

In  an  action  on  a  fire  policy,  evidence  ex- 
amined, and  held  to  support  a  finding  of  a 
total  loss  within  Rev.  St  1899,  §  7969,  pro- 
viding that  in  the  event  of  a  total  loss  the  meas- 
ure of  the  insured's  loss  Is  the  amount  of  the 
policy,  and  not  a  partial  loss  within  section 
7971,  providing  that  If  there  Is  a  partial  destruc- 
tion, the  insurer  must  pay  the  damage  done  or 
repair  the  property  to  the  extent  of  the  dam- 
age. 

3.  Saue— What  Constitutes  Total  Loss. 

A  building  which  In  consequence  of  a  fire 
has  lost  its  identity  and  character  as  a  build- 
ing, and  has  t>ecome  so  far  disintegrated  that  it 
cannot  be  properly  designated  as  a  building, 
though  some  part  of  it  may  remain  standing, 
Is  a  total  loss  within  Rev.  St  1899,  |  7969. 
[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  (8  1266-1268.] 

4.  SAMB— iNffTBUCTIONS— SUFFICIENCT. 

Where,  In  an  action  on  a  fire  policy,  the 
court  charged  that  if  the  building  insured  had 
lost  its  identity  and  character  as  a  building, 
and  had  become  so  far  disintegrated  tbat  it 
could  not  be  designated  as  a  building,  though 
some  part  of  it  remained  standing,  the  loss 
was  total,  and  that  the  building  was  not  totally 
destroyed  if  the  portion  which  remained  stand- 
ing was  such  as  a  reasonably  prudent  man  with- 


out insurance,  desiring  sadi  a  building  as  the 
one  in  question  was  prior  to  tiie  fire,  would  use 
as  a  basis  in  restoring  tbe  same  to  Its  original 
condition,  the  insurer  could  not  complain  that 
the  jury  was  not  charged  as  to  what  constitute 
ed  a  total  loss. 

5.  Same— Total  Loss— FmniHG. 

Where,  in  an  action  on  a  fire  policy,  the 
jury  on  substantial  evidence  found  that  the 
building  insured  had  lost  its  identity  and  char> 
acter  as  a  building,  and  bad  become  so  far  dis- 
integrated that  it  could  not  be  designated  as 
a  building,  thongh  a  portion  remained  standing, 
and  that  tbe  portion  which  remained  standing 
was  not  such  as  a  reasonably  prudent  man 
without  insurance,  would  use  as  a  basis  on 
which  to  rebuild.  It  was  conclusively  settled 
tbat  the  building  was  a  total  loss,  so  that  the 
measure  of  the  recovery.  In  the  absence  of  evi- 
dence showing  a  deterioration  of  the  building 
prior  to  tbe  fire,  was  as  fixed  by  Rev.  St  189^ 
i  79C9,  tbe  amount  of  the  policy. 

6.  Same  —  Stipulations  in  Policy  —  Coh- 
btruotion. 

A  fire  policy  insuring  household  goods, 
which  stipulated  that  the  insurer  would  not 
be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  of  the  occurrence  of  the 
loss,  and  that  in  the  event  of  disagreement 
the  loss  should  be  arbitrated,  shows  an  intent 
to  submit  to  appraisers  any  disagreement  as 
to  the  amount  of  tbe  loss,  which  appraisal 
is  a  condition  precedent  to  a  right  of  action 
on  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28. 
Cent  Dig.  Insurance,  iS  1420.  143S.] 

7.  CoNTBAore  — Validitt  — OusTiNo  JnBis> 
DICTION  OF  Court— Agreement  for  Abbi- 
TBATioN— Insurance  Policy. 

A  provision  in  a  fire  policy  calling  for 
the  submission  of  the  amount  of  a  loss  to  arbi- 
tration in  case  of  a  disagreement  as  to  tbe 
amount  thereof,  but  leaving  tbe  right  of  ac- 
tion intact,  is  a  reasonable  one,  and  will  be 
enforced. 

[Ed.  Note. — For  cases  in  point  eee  vol.  11, 
Cent  Dig.  Contracts,  {  611.f 

8.  Samb— Statutes— Construction. 

Rev.  St  1899,  8  7979,  providing  that  no 
company  shall  take  a  risk  on  any  property  at  a 
ratio  greater  than  three-fourths  of  the  value 
of  the  proper^  Insured,  and  when  taken  tbe 
value  shall  not  be  questioned  in  any  proceed- 
'  lug,  operates  only  to  fix  tbe  valne  of  property 
insured  at  tiie  time  of  the  insurance,  and  pre- 
vents the  insurer  from  thereafter  saying  that 
at  that  time  the  property  was  not  of  tbe  vailae 
mentioned. 

[Ed.  Note— For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance.  88  1275,  1276.] 

9.  Same— Total  Loss. 

A  fire  policy  insured  $600  on  household 
goods.  A  portion  of  them  were  rescued  from 
the  fire.  Those  saved  amounted  in  value  to 
$100,  and  those  destroyed  to  $800.  Beld,  that 
the  loss  was  only  partial,  requiring  in  case  of 
disagreement  as  to  the  amount  of  the  loss, 
the  submission  to  appraisement  as  provided 
for  in  the  policy. 

Appeal  from  Circuit  Conrt,  Howell  Goan- 
ty;    W.  N.  Evans,  Judge. 

Action  by  A.  J.  Stevens  against  the  Nor- 
wich Union  Fire  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

This  Is  a  suit  on  a  policy  of  fire  insnnince 
Issued  by  the  defendant  Insurance  company 
In  favor  of  the  plaintiff,  covering  a  frame  resi- 
dence and  household  goods  therein  owned 
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and  occupied  by  him  in  the  city  of  West 
Plains.    In  so  far  as  material  to  the  ques- 
tions Involved  in  the  present  controversy, 
the  policy  in  suit  Is  as  follows:    "Norwich 
Union  Fire  Insurance  Society  In  considera- 
tion of  120.70  premium  and  the  conditions 
and  stipulations  herein  contained,  does  here- 
by insure  A.  J.  Stevens  against  loss  or  dam- 
age by  Are  from  noon  of  the  2d  day  of  De- 
cember,  1904,  to  noon     of  the  2d  day   of 
December,  1907,  as  follows:    Nine  hundred 
dollars  on  1%  story  shingle  roof  frame  build- 
ing and   additions  attached   thereto,  while 
occupied  as  a  private  dwelling  house.   In- 
cluding  all   permanent  fixtures   and   deco- 
rations  and  to  Include  window   and  door 
screens,   storm   doors  and   awnings,    while 
contained  in  or  attached  to  said  buildings, 
situate  on  lot  2,  block  12,  Howell's  addi- 
tion,  West  Plains,  Mo.     Six  hundred  dol- 
lars   on    household    furniture,    useful    and 
ornamental,    mirrors,    beds,   bedding,    linen, 
family  wearing  apparel,  watches  and  Jew- 
elry (In  use),  printed  books  and  music,  sil- 
ver plate  and  plated  ware^  pictures,  paint- 
ings, engravings  and  their  frames  (at  not 
exceeding  cost),  sewing  machines,   musical 
Instruments,  fuel  and  family  stores,  trunks, 
satchels,  canes,  umbrellas  and  brlc-a-brac, 
while  contained  therein.    This  company  shall 
not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  any  loss  or  dam- 
age occurs,  and  the  loss  or  damage  shall 
be   ascertained    or   estimated    according   to 
snch   actual   cash    value,   with   proper  de- 
duction   for   depreciation    however   caused, 
and  shall  In  no  event  exceed  what  It  would 
then  cost  the  Insured  to  repair  or  replace 
the  same  with  material  of  like  kind  and 
quality;    said     ascertainment    or    estimate 
shall  be  made  by  the  Insured  and  this  com- 
pany, or  If  they  differ,  then  by  appraisers, 
as  hereinafter  provided;    and,  the  amount 
of  loss  or  damage  having  been  thus  deter- 
mined, the  sum  for  which  this  company  is 
liable  pursuant  to  this  policy  shall  be  pay- 
able sixty  days  after  due  notice,  ascertain- 
ment, estimate  and  satisfactory  proof  of  the 
loss  have  been  received  by  this  company 
In  accordance  with  the  terms  of  this  policy. 
It  shall  be  optional,  however,  with  this  com- 
pany to  take  all,  or  any  part,  of  the  article 
at  such  ascertained  or  appraised  value,  and 
also  to  repair,  rebuild  or  replace  the  proper- 
ty lost  or  damaged  with  other  of  like  kind 
and   quality  within  a   reasonable  time  on 
giving  notice,  within  thirty  days  after  the 
receipt  of  the  proof  herein  required,  of  Its 
Intention  so  to  do;  J)Ut  there  can  be  no  aban- 
donment  to  this  company  of  the  property 
described.     In   the  event  of  disagreement 
as  to  the  amount  of  loss  the  same  shall, 
as  above  provided,  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the 
insured   and   this   company   each   selecting 
one,  and  the  two  so  chosen  shall  first  se- 


lect a  competent  and  disinterested  umpire; 
the  appraisers  together  shall  then  estimate 
and  appraise  the  loss;    stating   separately 
sound  value  and   damage,  and,   falling  to 
agree,  shall  submit  their  differences  to  the 
umpire;    and  the  award  in  writing  of  any 
two   shall   determine  the  amount  of   such 
loss;    the  parties  thereto  shall  pay  the  ap- 
praiser respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire.    And  the  loss  shall  not 
become  payable  until  sixty  days  after  the 
notice,   ascertainment,    estimate  and   satis- 
factory proof  of  the  loss  herein  required 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required."    The  petition  Is  In  the 
usual  form,  alleges  a  total  destruction  by 
fire  of  the  property  Insured  and  the  full  per- 
formance by  the  plaintiff  of  all  conditions 
of  the  policy  on  his  part    The  answer  ad- 
mits the  issuance  of  the  policy  and  a  loss 
by  fire  thereunder,  and  among  other  things, 
speciflcally  denies  that  the  dwelling  house 
was   'wholly    destroyed,    and    afflnnatlvely 
pleads  the  condition  of  the  policy  quoted, 
which  provides.  In  effect  that  In  event  of 
loss   and    disagreement   between    the    par- 
ties  as  to   the   amount   thereof,    the   same 
shall  be  ascertained  by  competent  appraisers, 
etc.    It  avers  that  after  the  fire  a  disagree 
ment  arose  between  plaintiff  and  defendant 
with  respect  to  the  amount  of  the  loss  on 
both  the  building  and  household  goods,  so 
that    an    appraisal    thereof    was    requhred, 
and  that  no  such  ascertainment  of  the  loss 
by  appraisal  has  been  had,  and  that  there- 
fore, plaintiff  Is  not  entitled  to  recover.    It 
further  denies  every  allegation  In  the  pe- 
tition contained  which  was  not  expressly 
admitted  to  be  true.    The  reply  Is  a  general 
denial.     The  proposition   advanced   by  the, 
plaintiff  and  upon  which  he  predicates  his 
suit  Is  that  the  loss  was  total  on  both  the 
residence  and  contents;   or.  In  other  words, 
that  the  property,  both  real  and  personal, 
was   wholly   destroyed,    within   the   mean- 
ing of  the  statute,  and  therefore  the  con- 
dition of  the  policy  with  respect  to  arbi- 
tration does  not  apply,  while  the  counter- 
proposition  advanced  by  the  insurance  com- 
pany Is  that  the  loss  was  partial  only  on 
both  the  residence  and  household  goods  and 
therefore  the  arbitration  agreement  In  the 
policy  does  apply  and  operates  as  a  condi- 
tion precedent  to  plalnOfTs  right;   and  the 
plaintiff,  having  failed  to  comply  with  this 
condition,  no  recovery  can  be  had. 

Aside  from  the  facts  that  the  plaintiff 
owned  the  property  and  held  def  endanfs  pol- 
icy of  Insurance  thereon,  containing  the 
arbitration  condition  mentioned,  the  facts 
on  the  part  of  the  plaintiff  tended  to  prove 
that  while  the  policy  was  in  full  force  and 
effect,  the  building  Was  discovered  to  be 
on  fire  during  the  night  of  March  19,  1905, 
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which  flre  totally  destroyed  a  portion  of  the 
building,  an  ell  thereof  at  least,  and  so 
burned  between  the  weatberboardlng  and 
walls,  and  between  the  celling  and  floors 
and  under  the  shingles  on  the  roof  and  In 
several  of  the  rooms,  as  to  totally  destroy 
the  Identity  of  the  same  as  a  building,  to 
such  an  extent  that  It  is  doubtful  whether 
a  prudent  man,  without  insurance,  desir- 
ing a  building  of  like  Icind,  would  attempt 
to  reinstate  the  same  without  first  dismem- 
bering it  Whether  the  building  was  totally 
destroyed  within  the  meaning  of  the  law 
is  an  important  question  in  the  controversy, 
however,  and,  therefore,  a  few  excerpts 
from  the  record  will  be  given.  After  much 
evidence  tending  to  show  that  the  flre  ran 
through  the  bouse,  some  between  the  walls 
and  weatberboardlng,  between  the  ceilings 
and  floors,  and  under  the  shingles,  some 
of  plalntiiTs  witnesses  said  In  part  as  fol- 
lows. The  chief  of  the  flre  department 
testified:  "The  alarm  was  not  turned  in 
until  the  house  was  past  redemption.  When 
we  got  there  the  whole  house  was  afire; 
the  back  part  of  the  building  had  burned 
down,  and  the  main  front  part  of  the  build- 
ing was  afire  Inside  of  the  rooms  between 
the  ceiling  and  weatberboardlng,  where  it 
was  hard  for  us  to  get  to  It,  and  right  on 
the  front  in  one  place  it  was  just  seeping 
out  and  the  flre  was  between  the  celling 
and  the  roof  and  the  weatherboarding  on 
the  main  part  of  the  building  at  the  top. 
Q.  State  if  the  flre  was  running  through 
the  rooms  in  the  main  part  of  the  building. 
A.  It  was.  It  was  quite  a  while  before 
we  could  get  to  It;  we  had  to  put  out  the 
flre  In  the  upper  rooms.  Q.  How  did  you 
manage  to  put  it  out?  A.  We  had  to  get 
in  where  we  could  turn  the  stream  between 
the  ceiling  and  the  weatherboarding.  Q.  Do 
you  remember  anything  of  the  flre  between 
the  floor  of  the  upper  rooms  and  the  cell- 
ing of  the  lower  floor?  A.  Yes,  sir;  we 
cut  a  hole  in  one  place  to  get  the  water 
to  it  •  •  •  I  think  we  cut  the  hole  in 
the  west  room."  Mr.  Traxler,  a  carpenter, 
testified  as  follows:  "The  southern  part 
of  the  house  was  all  ruined,  and  the  south 
balf  of  the  front  of  the  house  and  top  of 
the  roof  was  all  burned.  A  hole  was  burned 
out  of  the  west  end;  I  don't  remember  of 
any  hole  being  burned  out  of  the  east  end. 
*  *  *  Q.  Could  the  main  building  be  re- 
paired and  made  as  good  as  It  was  before 
the  flre?  A.  I  don't  know  about  that" 
Mr.  Weston,  a  carpenter,  said:  "It  Is  pret- 
ty well  burned  up  except  the  main  part  of 
the  building  in  front;  some  parts  of  that 
is  fairly  good  yet  Q.  What  condition  was 
it  in?  A.  It  was  damaged  by  smoke  and 
water  and  one  place  in  front  the  smoke 
and  some  fire  come  through  right  at  the 
gable  end.  Q.  Could  the  main  part  of  that 
be  used  in  rebuilding  the  house,  and  If  so. 


In  what  way?  A.  Some  parts  of  It  al^ 
be  used  In  rebuilding.  Q.  In  what  nj< 
A.  In  tearing  It  down  some  might  be  tmi 
that  could  be  used  again."  On  cros^auc- 
ination,  he  was  asked:  "And  you  sar  wx 
of  It  could  be  used  again?"  And  heaaste- 
ed:  "I  would  not  use  it  again."  Mr.  to- 
cher, a  carpenter,  testified  as  follows:  'State 
to  the  Jury  what  condltloa  it  wai  ta.  SI 
you  can.  A.  It  was  very  near  all  bonid 
up;  some  of  It  Is  there  yet  Q.  How  m\A 
of  It,  if  any,  could  be  used  in  rebuUdinf  il« 
house?  A.  Not  very  much;  acme  of  It  cin:il 
l>e  used.  Q.  How  would  you  do  it  by  tee- 
ing It  down  or  leaving  it  standing?  A.  6r 
tearing  it  down.  It  is  not  fit  to'  build  ta' 
On  cross-examination  be  was  lasted  tte 
following  question:  "Q.  Why  is  tbe  (na; 
not  fit  to  build  to?  A.  It  was  all  afire  iir 
side.  *  ■  •  •  It  looked  Uke  the  house  was 
on  flre  all  over." 

The  evidence  further  tended  to  sbov  tbat 
members  of  the  flre  department  cut  seren) 
holes  through  the  roof  and  also  througli  tis 
ends  and  sides  of  the  building  in  order  to 
play  upon  the  flre  beneath  the  roof  and  be- 
tween the  walls  and  ceilings;  and  ttiat  mud 
damage  was  occasioned  by  the  water.  vtieK- 
by  the  floors  were  caused  to  cup,  etc.  Oa 
the  part  of  defendant,  the  evidence  tended  » 
prove  that  the  ell  of  the  building  only  wa» 
rendered  a  total  loss,  and  that  the  twcHto^ 
or  principal  portion  of  the  building  vjs 
slightly  damaged.  Several  carpenteis  Ra- 
tified that  this  portion  of  the  building  cotld 
he  repaired  and  reinstated  in  as  good  condi- 
tion as  before  the  flre,  at  an  expense  of  (nci 
$650  to  $675.  The  defendant  introdoced  is 
evidence,  and  we  find  In  the  record  before  k. 
several  photographs  showing  the  front,  .si4= 
and  rear  views  of  the  building  after  tlie  fir^ 
as  well  as  the  Interior  of  three  of  the  room;, 
and  we  must  say  that  from  the  inspectloD  of 
these,  the  building,  save  the  rear  or  ell  por- 
tion thereof,  seems  to  %e  but  sli^tly  dan- 
aged,  and  it  is  difficult  to  ascertain  from  tbr 
photographs  how  $550  or  $675,  the  amc-tc: 
estimated  by  defendant's  carpenters,  «'B^i 
be  expended  In  reinstating  the  bulldins  t> 
its  former  condition.  It  seems  from  ttef 
that  its  damage  was  not  so  great  1** 
photographs  were  viewed  by  the  Jury,  Iw- 
ever,  as  was  also  the  building  Itself,  for  at 
the  conclusion  of  the  evidence,  the  part:** 
stipulated  to  that  effect,  and  the  Jury.  13 
the  custody  of  the  sheriff,  were  permitted  t» 
and  did  make  a  personal  inspection  of  C* 
burned  building.  As  to  the  loss  on  the  hoa-*^ 
hold  goods,  the  policy  covered  tlje  same  In  tfc* 
sum  of  $600.  There  wore  a  nmnliM'  of  i:- 
ticles  of  furniture  saved  from  the  flre.  T^* 
plaintiff,  in  bis  testimony,  mentioned  a  ro<4- 
Ing  chair,  sofa,  one  bed,  parlor  set  d^es^f^ 
and  a  number  of  other  small  arttdes  o 
which  he  fixed  a  value.  These  goods  vfr* 
somewhat  damaged.  The  sum  *•*»•  o'  "" 
value  of  the  articles  rescued  was,  fi*>r  to  tbe 
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fire,  $103.50;  that  Is,  according  to  the  price 
he  paid  for  them.  They  had  depreciated 
somewhat  and  were,  therefore,  necessarily 
worth  less  than  that  amount  when  saved. 
The  value  of  the  articles  of  household  furni- 
ture totally  consumed  and  destroyed  by  the 
fire  and  water  was  $810  when  purchased  by 
plaintur.  They,  too,  had  depreciated  some- 
what in  value,  the  amount  not  given. 

After  the  flre,  plaintiff  gave  notice  and 
rendered  proof.  He  claimed  a  total  loss  of 
both  building  and  contents.  The  adjuster  for 
the  defendant  Insisted  that  the  loss  was  par- 
tial only  on  both,  and  a  disagreement  having 
thus  arisen  and  the  plaintiff  having  made  no 
move  for  an  arbitration,  the  defendant  made 
a  demand,  as  follows:  "Fort  Scott,  Kansas, 
May  17,  1905.  A.  J.  Stevens,  West  Plains, 
Mo. — Dear  Sir:  Your  papers  purporting  to 
be  proofs  of  your  loss  alleged  to  have  been 
sustained  March  19,  1905,  on  property  In- 
sured under  Norwich  Union  Flre  Insurance 
Society,  policy  No.  4,630,911,  have  been  re- 
ceived and  are  held  subject  to  your  order. 
We  object  to  same  In  that  they  do  not  repre- 
sent the  facts  and  true  account  of  your  loss 
and  damage.  We  deny  that  the  loss  sus- 
tained to  the  property  Insured  was  any  sudi 
amount,  and  hereby  demand  that  said  dam- 
age be  left  to  disinterested  appraisers  as  pro- 
vided for  in  printed  conditions  of  said  policy 
relating  to  proceeding  In  case  of  a  disagree- 
ment. Awaiting  notice  of  your  compliance 
herewith,  I  am.  Yours  Very  Truly,  W.  A. 
Cormany,  Adjuster  for  Norwich  Union  Fire 
Insurance  Society."  Plaintiff,  insisting  that 
the  loss  was  total,  declined  to  arbitrate  the 
same,  and  instituted  this  suit.  Upon  a  trial 
In  the  circuit  court,  at  the  conclusion  of  the 
evidence  on  behalf  of  the  plaintiff,  defend- 
ant requested,  and  the  court  refused  a  per- 
emptory Instruction  to  find  for  the  defendant. 
The  same  instruction  was  requested  by  de- 
fendant and  refused  by  the  court  at  the  con- 
clnslon  of  all  of  the  evidence,  as  was  also 
a  peremptory  instruction  requested  by  de- 
fendant to  the  effect  that  the  finding  should 
be  for  the  defendant  on  the  Issue  pertain- 
ing to  the  insurance  on  household  goods. 
The  court  submitted  the  issue  whether  or 
not  the  building  had  been  wholly  destroyed 
to  the  Jury  by  Instructions  which  instruc- 
tions will  be  noticed  In  the  opinion.  The 
Jury  returned  a  verdict  In  effect,  finding  the 
building  to  have  been  wholly  destroyed,  in- 
asmuch as  by  their  verdict  they  found  for  the 
plaintiff  in  the  sum  of  $900,  the  full  amount 
of  Insurance  on  the  building.  The  court  in- 
structed the  Jury  with  respect  to  the  house- 
bold  goods  that  If  their  finding  was  for  the 
plaintiff,  they  should  return  a  verdict  for 
bim  in  the  amount  of  the  value  of  such  goods 
as  were  totally  destroyed  by  the  flre,  not  ex- 
ceeding $600,  the  amount  of  the  policy  there- 
on. As  said,  the  verdict  returned  was  for  a 
total  loss,  or  $900  on  the  building,  and  a  par- 
tial loss,  or  $500  on  the  household  goods. 
After  unsuccessful   motions   for   new   trial 


and  In  arrest,  defendant  presecutes  this  ap- 
peal. 

Fyke  &  Snider,  for  appellant  A.  H.  Liv- 
ingston, for  respondent 

NORTONI,  J.  (after  stating  the  facts). 
As  said  in  the  statement  of  facts  supra,  plain- 
tiff predicates  his  suit  upon  the  theory  that 
the  loss  on  both  building  and  furniture  'Is 
total,  rather  than  partial,  and  that  therefore, 
inasmuch  as  the  property  was  wholly  destroy- 
ed, there  could  be  no  disagreement  between 
the  parties  as  to  the  amount  of  the  loss.  He 
argues  that  the  statute  fixes  the  amount  of 
the  policy  as  the  measure  of  his  damage,  and 
therefore  the  amount  of  the  loss  being  thus 
postlvely  fixed  by  the  statute,  no  disagree- 
ment can  arise  between  the  parties  whereby 
the  condition  of  the  policy  with  respect  to 
arbitration  can  be  Invoked ;  or  In  other  words, 
that  the  arbitration  agreement  in  the  policy 
Is  wholly  inapplicable  to  the  facts  before  the 
court  The  proposition  asserted  is  predicated 
upon  two  sections  of  our  statute :  First  with 
respect  to  the  alleged  total  loss  on  the  build- 
ing, on  section  7969,  Rev.  St  1899,  which  In 
effect  when  read  with  section  7970  next  suc- 
ceeding, provides,  among  other  things,  that 
the  policy  covering  the  building  Is  a  valued 
policy,  and  in  event  of  the  total  loss  of  the 
building  by  fire,  the  amount  of  the  policy 
is  thereby  conclusively  fixed  to  be  the  measure 
of  plaintiff's  damage  therefor,  less  only  the 
amount  the  proper^  may  have  depreciated 
in  value  during  the  interim  from  the  Issuance 
of  the  policy  to  the  time  of  the  loss.  It  is 
devolved  upon  the  company,  by  the  statute, 
however,  to  show  in  defense  the  matter  of 
depreciation  contemplated  therein,  and  there 
having  been  no  showing  In  this  behalf  In  this 
case,  the  measure  of  his  damage  is  conclusive- 
ly fixed  by  the  statute  to  be  the  amount  of 
the  insurance  on  the  building.  The  same 
proposition  with  respect  to  the  loss  on  the 
household  goods  is  predicated  upon  section 
7979  of  the  Revised  Statutes  of  1899,  the  last 
and  concluding  lines  of  which  provide  that: 
"No  company  shall  take  a  risk  on  any  prop- 
erty in  this  state  at  a  ratio  greater  than 
three-fourths  of  the  value  of  the  property 
Insured,  and  when  taken.  Its  value  shall  not 
be  questioned  in  any  proceeding."  We  will 
examine  the  two  propositions  separately,  and 
that  pertaining  to  the  building,  first  in  order. 
It  must  be  conceded,  and.  In  fact  it  so  stands, 
for  the  learned  counsel  do  not  controvert  It 
and  the  law  Is  that  If  the  building  was  totally 
destroyed,  then  under  the  provisions  of  the 
statute  (section  7909,  supra),  the  defendant 
having  failed  to  make  any  showing  as  to  the 
depreciation  of  the  property  after  the  Issuance 
of  the  policy  and  before  the  fire,  the  measure 
of  plaintiff's  loss  on  the  building  Is  positively 
fixed  by  the  statute  to  be  the  amount  of  the 
policy  thereon,  and  there  was,  and  in  the  very 
nature  of  the  case,  can  be  no  question  or  dis- 
agreement between  the  parties  with  respect 
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to  the  amount  of  Bucb  loas.  The  matter 
(the  amount  of  the  loas)  upon  which  the  dis- 
agreement must  arise  In  order  to  Invoke 
the  arbitration  condition,  bavlng  been  thus 
positively  foreclosed  and  set  at  rest  by  the 
provisions  of  the  statute,  there  can  be  and 
Is  no  disagreement  as  to  the  amount  thereof, 
on  which  the  arbitration  clause  can  operate. 
This  proposition  Is  determined  by  the  ordi- 
nary rules  of  logic,  and  is  amply  supported 
by  authority.  It  has  been  said  that  in  case 
of  a  total  loss  on  real  property,  under  this 
statute,  the  agreement  to  arbitrate  contained 
in  the  policy  is  void  as  being  In  contraven- 
tion of  the  statutea  O'Keefe  v.  Ins.  Co., 
140  Mo.  568,  41  S.  W.  822,  39  L.  R.  A.  819; 
Marshal  v.  Ins.  Co.,  80  Mo.  App.  18.  And  also 
void  for  want  of  consideration.  Baker  y. 
Assurance  Co.,  57  Mo.  App.  559. 

The  defendant's  counsel  concede  the  law 
to  be  as  stated,  but  assert,  as  a  matter  of  fact, 
that  the  building  was  not  totally  destroyed, 
and  Insist  that  the  facts  In  proof  show  a 
partial  loss  as  contemplated  by  section  7971, 
Rev.  St  1899 ;  that  it  was  not  a  total  loss, 
as  contemplated  by  section  7969,  supra,  and, 
therefore.  It  is  a  proper  subject  for  arbitra- 
tion ;  that  the  loss,  being  one  for  arbitration, 
under  the  provisions  of  the  policy,  such  arbi- 
tration provision  contained  In  the  policy  is 
a  condition  precedent  upon  the  plautiff's 
right  to  sue,  and,  therefore,  he  cannot  recover 
for  the  loss  on  said  building,  because  he  has, 
not  only  failed  to  move  himself  for  an  arbi- 
tration, but  has  declined  to  participate  In 
the  same  when  proposed  by  the  defendant 
An  issue  of  fact  was  made  upon  this  question 
by  the  parties  and  evidence  pro  and  con  In- 
troduced thereon,  as  will  appear  by  reference 
to  the  statement  of  facts  supra.  It  is  sufl9- 
cieut  to  say  here  that  there  was  substantial 
evidence  introduced  by  the  plaintiff,  tending 
to  show  the  building  was  wholly  destroyed 
or  a  total  loss  within  the  meaning  of  the 
law,  and  the  court  did  not  err  in  refusing 
to  peremptorily  direct  a  verdict  for  the  de- 
fendant on  that  score.  Whether  the  building 
was  a  total  loss,  within  the  meaning  of  the 
law  In  that  behalf,  was  a  question  of  fact  for 
the  jury,  rather  than  a  question  of  law  for 
the  court,  on  the  evidence  In  this  case.  The 
court  referred  the  matter  to  the  Jury  by  in- 
struction, as  follows:  "Tbe  court  instructs 
the  jury,  that  the  only  question  pertaining  to 
the  building  Is  the  meaning  of  tbe  term  "to- 
tal loss,"  and  that  if  you  believe  from  the 
evidence  that  the  building  has  lost  its  identi- 
ty and  specific  character  as  a  building,  and 
become  so  far  disintegrated  that  it  cannot 
be  properly  designated  as  a  building  although 
some  part  of  It  may  remain  standing,  then 
there  Is  a  total  loss  in  the  meaning  of  the  law, 
and  you  should  find  for  plaintiff,  although 
you  may  believe  that  some  parts  of  the  build- 
ing were  left  standing  and  might  be  safely 
used  in  rebuilding."  The  jury,  with  this 
guide  before  It  after  having  heard  the  evi' 
deuce  and  made  a  personal  Inspection  of  the 


building  In  the  custody  of  the  Aeriff,  ji 
accordance  with  tbe  stlpulatlim  of  comael  tn 
that  effect  found  the  building  to  Iw  a  totii 
loss.  Learned  counsel  for  defendant  insLc 
however,  that  the  instruction  quoted  li  emi- 
eous  In  falling  to  further  inform  tlie  jiir 
that  the  matter  of  the  total  destmctioii  of  lU 
building  depended  upon  the  question  wtietix: 
a  reasonably  prudent  man,  nninsared.  is- 
siring  such  a  structure  as  the  one  inanrtd  m 
before  the  fire,  would,  in  proceeding  to  re- 
«tore  the  building  to  its  original  osiditiis, 
utilize  the  remnant  thereof  as  a  basis  eg 
which  to  build,  and  Indeed,  this  seems  to  t« 
a  fair  criterion  by  which  the  question  ^■iA 
be  ascertained;  for,  as  a  general  propoiitiog, 
the  law.  In  dealing  with  matters  not  ottiE:- 
wise  determined,  usually  adc^ta  the  coDdna 
of  a  reasonably  prudent  man  under  liJce  dr- 
cumstances  and  conditions,  as  the  pnpa 
standard  by  which  the  conduct  of  otl:en, 
should  be  regulated.  The  law  is  settled  ii 
this  state,  however,  to  the  effect  that  a  poUi; 
of  Insurance  upon  a  building  is  an  Insarua 
upon  the  building  as  such,  and  not  npmi  tiie 
materials  of  which  it  is  composed.  NanT. 
Ins.  Co.,  37  Mo.  430,  90  Am.  I>ec.  394.  iid 
therefore  the  question  for  decirion  in  a»  i 
an  alleged  total  destruction.  Is  whether  tte 
building,  as  a  building,  has  lost  Its  ideadt; 
and  spedflc  character  as  such,  by  means  c! 
the  fire  and  as  a  result  thereof  has  beccoe 
so  far  disintegrated  that  it  can  no  longei  l« 
properly  designated  as  a  building,  ere 
though  some  parts  of  it  may  remain  gtandh^ 
This  Is  settled  by  numerous  adjudlcatiou  ac 
the  subject  and  as  a  law  prc^podtloD.  it  is 
no  longer  open ;  at  least  It  is  condnded  a 
far  as  this  court  is  concerned.  In  fad  It 
appears  that  the  Identical  Instruction  ac- 
plalned  of  here  has  tbe  approval  of  the  Su- 
preme Court  In  O'Keefe  v.  Ins.  Cou.  140  Ma 
558,  41  S.  W.  922,  30  L.  R.  A.  819.  See.  a^ 
Ampleman  t.  Ina  Co.,  35  Mo.  App.  308;  As^ 
pieman  v.  Ins.  Co.,  35  Mo.  App.  317 ;  BamiK 
V.  Ins.  Co.,  38  Mo.  App.  106 ;  Havens  t.  1» 
Co.,  123  Mo.  403,  27  S.  W.  718,  26  U  B.  i. 
107,  45  Am.  St  Rep.  570 ;  Royal  Ina.  Oa  t, 
Mclntyre  (Tex.  Sup.)  37  S.  W.  1068,  35  I.  R 
A.  6T2,  60  Am.  St  Rep.  797,  2  May  on  I» 
(4th  Ed.)  (  412a;  4  Joyce  on  Ins.  H  3i£6- 
3029;  12  Amer.  &  Eng.  Ency.  Law  (2d  Ed 
323.  Under  the  authority  of  the  O'Km'e 
Case,  supra,  it  would  become  our  duty  ta  ap- 
prove the  instruction  In  this  case,  whatere: 
our  views  might  be  on  tbe  question. 

On  behalf  of  the  defendant  the  coxat  !- 
effect  instructed  the  jury  that  the  bniMi^ 
was  not  totally  destroyed  if  the  portion  wbki 
remained  standing  was  such  aa  a  reasooa^ 
prudent  man,  without  insurance,  desins; 
such  a  building  as  the  one  in  qoestion  n-' 
prior  to  the  Are,  would  uae  aa  a  b«*  t 
replacing  and  restoring  the  same  to  Its  en* 
inal  condition.  This  Is  the  proposition  of  U« 
deduced  in  Royal  Ins.  Co.  v.  Mclntyre  (Ttt. 
Sup.)  37  S.  W.  1068,  35  L.  &  A.  672.  5S 
Am.  St  Rep.  797.    Tbe  leained  trial  cost 
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gare  tbe  defendant  the  full  benefit  thereof 
Id  Its  first  Instruction,  and  it  Is  no  posi- 
tion to  complain  that  the  jury  was  not  suffi- 
clently  charged  as  to  what  would  constitute 
a  total  loss  of  the  building.    Tbe  result  is, 
the  Jury,  by  Its  verdict,  found,  not  only  that 
the  building  had  lost  Its  identity  and  specific 
character  as  a  building,  and  that  it  had  be- 
come BO  far  disintegrated  that  it  could  not 
be  properly  designated  as  a  building  even 
tbougb  a  portion  thereof  remained  standing, 
but  it  found  as  well  that  the  portion  which 
remained  standing  was  not  such  as  a  reasona- 
bly prudent  man,  without  Insiirance,  desiring  a 
building  like  the  one  Insured  prior  to  the 
fire,  wotild  use  as  a  basis  on  which  to  re- 
bofld  or  restore  the  same  to  its  prior  con- 
dition.   The  Jury,  having  so  found,  and  there 
being   substantial   evidence   to   support   the 
verdict,  it  Is  thereby  conclusively  settled  that 
tbe  loss  was  total  in  so  far  as  the  building 
was  concerned,  and  the  measure  of  plaintiffs 
damage  is  so  fixed  by  the  statute  supra  that 
there  remains  no  question  of  the  amount  of 
tbe  toss  about  which  the  parties  could  dis- 
agree, so  as  to  invoke  the  condition  of  the 
policy  pertaining  to  arbitration  thereon.    It 
Is  therefore  the  opinion  of  the  court  that  the 
suit  is  not  premature  for  the  loss  on  the 
budding. 

2.  The  condition  with  respect  to  arbitra- 
tion contained  in  the  policy  Is  set  out  In  full 
In  the  statement  of  facta  accompanying  the 
opinion  of  the  court.  It  provides  In  part  as 
'ollows:  "In  the  event  of  disagreement  as 
:o  the  amount  of  loss,  the  same  shall,  as 
ibove  provided,  be  ascertained  by  two  com- 
letent  and  disinterested  appraisers,  the  in- 
ured and  this  company  each  selecting  one, 
nd  the  two  so  chosen  shall  first  select  a 
ompetent  and  disinterested  umpire;  the  ap- 
raisers  together  shall  then  estimate  and  ap- 
ralse  tbe  loss,  *  •  *  and  the  loss  shall 
ot  become  payable  until  60  days  after  the 
otlce,  ascertainment,  estimate,  and  satis- 
ictory  proof  of  the  loss  herein  required 
ave  been  received  by  the  company,  includ- 
ig  an  award  by  appraisers  when  appraisal 
as  been  required."  This,  and  the  preceding 
lipulatlons  found  In  the  policy  and  quoted 
I  the  statement,  clearly  manifest  the  Inten- 
on  and  ag^reement  of  the  parties  to  the  con- 
act  of  Insurance  that  any  difference  which 
igbt  arise  between  them  as  to  the  amount 
'  tbe  loss  or  damage  to  the  property  should 
•  submitted  to  appraisers  as  therein  pro- 
ded,  and  tbat  the  award  thereon,  in  accord- 
ice  with  the  provisions  of  the  policy,  should 
termlne  tbe  amount  In  dispute.  The  amount 
foond  does  not  become  payable,  however, 
itil  60  days  thereafter.  The  appraisal, 
lien  required,  is  clearly  made  a  condition 
ecedent  to  the  obligation  of  tbe  company 
pay,  or  of  tbe  right  of  tbe  plaintifT  to 
lintain  a  suit  therefor.  While  the  law  Is 
undantly  -well  established  that  stipulations 
contracts  providing  for  the  submission  of 
itters  pertaining  to  a  contemplated  contro- 
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versy;  that  is,  the  right  of  action  Itself, 
and  all  matters  Incident  thereto,  to  arbitra- 
tion, are  void  as  against  public  policy,  as 
tending  to  oust  the  courts  of  their  rightful 
jurisdiction.  It  is  equally  well  settled  that 
provisions  In  contracts  of  the  character  of 
that  here  Involved,  which  provides,  not  for 
the  submission  of  the  cause  of  action  Itself, 
but  only  for  the  amount  In  dispute  to  arbitra- 
tion, thus  leaving  the  right  of  action  Intact 
and  capable  of  judicial  enforcement,  if  neces- 
sary, are  to  be  upheld  and  enforced  by  the 
law  as  reasonable  provisions  tending  to  the 
peace  and  repose  of  society  In  furnishing  an 
amicable  method  of  estimating  and  ascer- 
taining the  amount  of  damage  which  might 
otherwise  become  the  subject  of  controversy 
and  litigation.  'Such  provisions  are,  there- 
fore, not  only  upheld  by  the  courts;  but  un- 
less it  appears  from  the  contract  to  the  con- 
trary, they  are  held  to  be  and  enforced  as 
conditions  precedent  upon  the  right  of  the 
party  seeking  to  enforce  his  claim  without 
first  complying  with  such  reasonable  and  just 
provision.  Murphy  v.  Mercantile  Co.,  61  Mo. 
App.  323;  McNees  v.  Ins.  Co.,  61  Mo.  App. 
335;  Dautel  v.  Ins.  Co.,  66  Mo.  App.  44;  Mc- 
Nees T.  Ins.  Co.,  6&  Mo.  App.  232;  Bales  v. 
Gilbert,  84  Mo.  App.  675;  Vining  v.  Ins.  Co., 
88  Mo.  Ai^.  811;  Carp  v.  Ins.  Co.,  104  Mo. 
App.  502,  79  8.  W.  757;  Fowble  v.  Ins.  Co.. 
106  Mo.  App.  527,  81  S.  W.  486;  Hamilton 
V.  Ins.  Co.,  136  IT.  8.  242,  10  Sup.  Ct  945. 
84  L.  Ed.  419.  The  policy  insured  $600  on 
household  goods,  and  a  portion  of  tbe  goods 
covered  by  this  Item  of  the  policy  were  res- 
cued from  the  fire.  Those  saved  amounted 
in  value  to  about  |100,  those  destroyed  by 
fire,  to  about  $800.  From  these  facts  it  ap- 
pears that  there  was  not  a  total  loss  of  the 
goods  Insured  unless  section  7079,  Rev.  St. 
1899  operates  to  produce  that  result  as  a 
conclusion  of  law  upon  the  facts  stated. 
That  section  has  been  interpreted  to  apply 
as  well  to  losses  under  a  policy  of  insurance 
on  personal  as  on  real  property.  Howerton 
V.  Ins.  Co.,  105  Mo.  App.  575,  80  S.  W.  27. 
Now  it  must  be  conceded  ujwn  these  facts 
that  the  loss  being  partial  only  on  the  house- 
hold goods,  the  amount  of  such  loss  was  a 
proper  matter  for  arbitration  and  apprais- 
al under  the  provisions  of  the  policy  If  tbe 
parties  disagreed  on  the  amount  thereof  un- 
less the  statute  renders  a  partial  loss  a  total 
loss,  and  we  do  not  understand  such  un- 
reasonable and  unjust  result  to  have  been 
Intended  by  the  Legislature.  The  principle 
upon  which,  and  tbe  reason  assigned  by  the 
courts  for  their  denial  of  the  enforcement 
of  the  arbitration  clause  with  respect  to  a 
total  loss  on  real  property,  Is  that  the  statute 
absolutely  fixes  the  amount  of  the  loss.  In 
case  the  property  is  wholly  destroyed,  to  be 
the  amount  written  In  the  policy,  and,  there- 
fore, there  can  be  no  matter  of  difference 
with  respect  thereto.  (And  indeed,  since 
the  provision  pertainlug  to  the  depreciation 
of  property  after  the  Issuance  of  the  policy 
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and  prior  to  the  loss  Lave  found  their  way 
into  our  valued  policy  statute,  it  seems  that 
tliere  might  arise  a  question  for  arbitration 
under  it  in  a  proper  case.  But  that  ques- 
tion is  not  before  the  court,  and  is  not  de- 
cided.) Certainly  the  reasons  given  for  deny- 
ing arbitration  on  a  valued  policy  do  not 
obtain  on  the  facts  of  this  case,  for  it  stands 
admitted  that  all  the  household  goods  were 
not  destroyed,  and  the  right  of  arbitration 
is  denied  only  where  the  property  Is  wholly 
destroyed  and  a  total  loss  is  had  within  the 
meaning  of  the  law.  Plaintiff's  counsel,  how- 
ever, predicate  their  proposition  upon  section 
7979,  supra,  and  argue  that  the  policy  on 
household  goods  was  a  valued  policy  as  well 
as  that  upon  the  building.  Suppose  it  was 
a  valued  policy.  That  fact  would  not  render 
a  partial  loss  a  total  loss  even  on  real  es- 
tate. The  concluding  words  of  that  section, 
and  so  much  of  it  as  pretalns  to  a  valued 
policy  on  chattels,  are:  "No  company  shall 
take  a  risk  on  any  property  in  this  state 
at  a  ratio  greater  than  three-fourths  of  tbe 
value  of  tbe  property  Insured,  and  when 
taken,  its  value  shall  not  be  questioned  in 
any  proceeding."  Let  us  apply  this  statutory 
rule  to  the  facts  in  proof  and  ascertain  the 
result  of  its  influence.  This  will  render  to 
the  court  tbe  intention  of  tbe  lawmakers 
with  mathematicai  precision.  The  policy 
in  suit  on  personal  property  is  for  $600. 
Now,  under  the  mandatory  provision  quoted, 
from  the  fact  that  the  Insurance  company 
issued  its  policy  thereon  for  |600,  we  must 
and  do  know  as  a  matter  of  law  (whether 
it  be  true  or  false  as  a  matter  of  fact) 
tbat  tbe  goods  Insured  were  of  value  at  least 
$800.  It  must  be,  and  it  is,  conclusively 
presumed  by  the  operation  of  the  statute 
tbat  the  value  of  the  goods  at  the  time  of 
tbe  issuance  of  the  policy,  was  that  sum, 
of  which  $600,  the  amount  of  the  policy  is 
three-fourths,  viz.,  $800.  This  follows  from 
tbe  fact  that  tbe  law  forbids  Insurance  com- 
panies to  write  to  exceed  tbree-fdurtbs  of 
the  value  of  the  goods  insured.  The  court 
must  indulge  tbe  presumption  of  correct  con- 
duct on  tbe  part  of  tbe  Insurance  company, 
and,  therefore,  tbe  company  is  presumed  to 
have  written  not  to  exceed  three-fourths  of 
such  value.  The  result  Is,  the  law  fixes  for 
the  purpose  of  this  case,  the  value  of  the 
goods  at  tbe  time  of  tbe  Issuance  of  tbe 
policy  at  $800.  Having  thus  fixed  tbe  value. 
It  forbids  tbe  company  In  any  proceeding, 
from  denying  tbat  the  goods  were  of  that 
value  when  insured,  and  that  is  the  extent 
of  the  rule  thereby  established.  Thus  far 
the  policy  Is  valued.  It  goes  no  further  than 
this.  It  does  not  command  that  for  all  tbe 
years  of  tbe  risk  covered  by  the  policy  and 
during  Its  life  tbe  goods  shall  remain  'at  tbe ' 
value  of  $800,  or  of  any  other  amount  It 
operates  only  to  fix  tbe  value  at  tbe  time  of 
tbe  Issuance  of  the  policy  and  denies  tbe 
right  of  tbe  insurance  company  to  thereafter 
say  that,  at  that  time,  they  were  not  of  tbe 


value  mentioned.  No  one  can  successfully, 
and  the  learned  counsel  would  certainly  not, 
argue,  in  event  the  goods  were  depreciated 
in  value  from  any  cause,  after  tbe  issuance 
of  tbe  policy  and  prior  to  the  loss,  that  tbe 
insurance  company  would  t>e  precluded  from 
asserting  their  depreciation  in  availing  Itself 
of  its  right  under  the  policy  to  Indemnify 
tbe  insured  only  to  tbe  amount  of  the  loss 
suffered  by  him.  That  the  whole  theory  of 
Insurance  is  based  npon  the  idea  of  indem- 
nity, only,  is  fundamental,  and  except  some- 
tbing  more  than  this  is  affixed  by  the  stat- 
ute or  policy,  the  insurer,  as  a  matter  of 
common  justice,  lias  tbe  right  always  to 
settle  on  tbe  basis  of  indemnity  for  tbe  loss 
suffered.  Suppose,  for  instance,  a  stock  of 
merchandise  Is  Insured  for  $3,000.  The  same 
statute  applies  thereto,  and  the  company  Is 
prohibited  from  saying  that  the  goods  were, 
when  insured,  of  a  value  less  than  one- 
fourth  in  excess  of  the  policy ;  or,  In  otber 
words,  tbat  their  policy  exceeded  three- 
fourtbs  of  tbe  value  of  tbe  stock.  The  com- 
pany is  estopped  from  denying  tbat  the  stock 
of  goods  was  worth  $4,000  when  insured; 
yet,  during  the  life  of  the  policy,-  the  mer- 
chant disposes  of  and  reduces  bis  stock 
and  a  total  loss  by  flre  occurs  to  tbe  amount 
of  $2,000,  would  any  one  argue  for  a  moment 
tbat,  under  tbe  provisions  of  tbe  policy,  it 
is  incumbent  upon  tbe  insurance  company 
to  do  more  than  indemnify  the  insured,  and 
such  indemnity  would  be  entirely  met  by  a 
payment  to  him  of  $2,000  only.  No  other 
reasonable  interpretation  can  l>e  placed  up- 
on the  statute,  and  this  is  tbe  view  enter- 
tained by  the  courts  which  have  given  It 
attention.  The  section  of  tbe  statute  quoted 
renders  the  policy  on  chattels  valued  only 
in  so  far  as  It  precludes  the  company  from 
denying  their  value  as  mentioned  when  the 
insurance  was  written ;  and  aside  from  this, 
it  does  not  influence  the  question  in  tbe 
least.  Howerton  v.  Ins.  Co.,  105  Mo.  App. 
675,  80  8.  W.  27;  Burge  Bros.  v.  Ins.  Co., 
106  Mo.  App.  244,  80  8.  W.  842;  Gibson  t. 
Ins.  Co.,  82  Mo.  App.  51B. 

Tbe  argument  tbat  tbe  policy  was  valued 
on  the  household  goods,  and,  therefore,  tbe 
loss  thereon  was  total,  when  in  fact  only  a 
portion  of  tbe  goods  insured  was  destroyed, 
is  without  merit.  In  no  sense  was  there 
a  total  loss  on  the  household  goods,  so  that 
tbe  statute  would  arbitrarily  fix  tbe  amount 
written  in  the  policy  as  the  measure  of 
damage.  The  loss  on  these  goods  was  par- 
tial only,  and  tbe  amount  thereof  was  not' 
foreclosed  by  tbe  statute;  but,  on  the  con- 
trary, it  was  an  open  question  to  l>e  ascer- 
tained by  tbe  parties  and  in  event  of  their 
disagreement,  then  by  appraisers.  Tbe  plain- 
tiff having  declined  to  participate  in  tbe  ap- 
praisal when  required  by  tbe  provisions  of 
tbe  policy  and  requested  by  tbe  defendant, 
be  is  precluded  from  maintaining  this  suit 
for  the  loss  on  household  goods  under  the 
second  item  of  tbe  policy.    Tbe  plaintiff  re- 
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lies  upon  Havens  ▼.  Ins.  Co.,  123  Mo.  428, 
27  S.  W.  718,  26  L.  R.  A.  107,  46  Am.  St 
Rep.  670,  as  supporting  his  contention.  That 
case  Is  not  In  point,  and  does  not  Influence 
the  proposition  here  In  Judgment.  There 
the  property  insured  was  a  mill.  A  portion 
of  the  machinery  amounting  to  $380  in  value 
had  been  removed  from  the  mill  pending 
repairs.  The  mill  was  destroyed  by  fire.  It 
was  contended  that  the  loss  was  not  total, 
and  the  court  held:  First,  that  the  machinery 
was  real  property  within  the  meaning  of 
the  valued  policy  statute  (section  6009,  Rev. 
St  1879,  which  was  repealed  in  1889  and 
replaced  by  one  materially  different  [section 
5897,  Rev.  St  1889,  and  the  present  section 
7967,  Rev.  St  1899]);  and,  second,  that  in- 
asmuch as  the  identity  and  specific  character 
of  the  mill  was  destroyed,  the  loss  was  total, 
notwithstanding  the  fact  that  some  por- 
tions remained,  and  the  fact  that  machinery 
of  value  of  $380  stored  In  a  warehouse  was 
not  injured  by  the  fire,  rendered  the  fact  of 
a  total  loss  of  the  mill  no  less.  The  result 
of  the  decision  was  to  fix  the  face  of  the 
policy  as  the  measure  of  the  loss,  on  the 
theory  that  the  identity,  specific  character 
and  integrity  of  the  mill  as  a  mill  was  de- 
stroyed, and  therefore  the  face  of  the  policy, 
less  the  value  of  the  machinery,  $380,  which 
was  not  subject  to  the  flre  and  at  the  time 
not  covered  by  the  Insiirance,  was  the  meas- 
ure of  the  plaintiff's  damage  under  the  val- 
ued policy  statute.  It  will  be  readily  seen 
that  the  principle  of  that  case  is  not  perti- 
nent here.  The  learned  trial  Judge  erred. 
The  defendant's  peremptory  Instruction  with 
respect  to  the-  claim  for  loss  of  household 
goods  should  have  been  given. 

From  what  has  been  said.  It  results  that 
the  Judgment  must  be  reversed.  The  cause 
will  be  remanded,  with  directions  to  the 
trial  court  to  enter  Judgment  on  the  verdict 
of  the  Jury 'for  the  claim  asserted  on  the 
loss  of  building,  together  with  the  costs  of 
suit  in  that  court,  and  Judgment  for  the  de- 
fendant on  the  claim  asserted  with  respect 
to  the  loss  on  household  goods.  The  costs 
of  this  appeal  are  taxed  against  the  plaintiff. 

It  Is  so  ordered. 

BLAND,  P.  jr.,  and  OOODB,  J.,  concur. 


HANLET   V.    HOLTON. 
(St  Louis  Court  of  Appeals.    Missouri.    July  9, 

1.  Apfeai/— Decisions  Rkvibwabi.k— Final- 
ITT  ov  Detebminattor— Pbobatk  Pboceed- 
iifos—ExEccTOBS— Accounting. 

Rev.  St.  1899,  t  278,  providing  for  appeals 
from  the  probate  court,  enumerates  cases  in 
which  the  same  may  be  liad,  and  concludes  with 
a  provision  that,  in  all  cases  where  there 
shall  be  a  final  decision  of  any  matter  arising 
under  the  provisions  of  the  chapter,  an  appeal 
is  allowed.  Held  that  where  an  order  of  the 
probate  court  denying  the  motion  of  an  admin- 
istrator pendente  lite  to  require  a  suspended 
executrix   to   make  a  settlement   was  a  final 


decision  of  the  matter,  the  order  was  ap];>eal> 

able. 

2.  Same— Decision   ot  Intebmediate   Coubt 

— Motion  to  Dismiss— Decision  on  Merits. 
Where,  on  a  motion  to  dismiss  an  appeal 
from  a  probate  order,  the  parties  submitted 
the  merits  of  the  proceeding,  and  the  bill  of 
exceptions  recited  that  all  of  the  facts  were 
in  evidence  or  agreed  to  In  addition  to  the 
record  proper,  ana  that  at  the  conclusion  of 
the  hearing  of  the  motion  the  court  announced 
that  it  would  consider  the  whole  matter,  where- 
upon the  motion  to  dismiss  the  appeal  was  sus- 
tained, the  Judgment  should  be  regarded  as  a 
Judgment  on  the  merits. 

(Ed.  Note. — For  cases  In  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  g  547.] 

8.  Same— Review— Ebbob    Gbound   fob    Re- 

VEBSAL. 

Where,  on  appeal  from  a  probate  order, 
the  circuit  court  sustained  a  motion  to  dismiss 
the  appeal  on  the  merite,  the  appellate  court 
on  a  further  appeal,  was  bouod  to  re-examine 
the  merits  under  Rev.  St  1899,  g  865,  providing 
that  the  Supreme  Court  or  Court  of  Appeals 
shall  not  reverse  the  judgment  of  any  court, 
unless  it  shall  believe  that  error  was  committed 
by  such  court  against  the  appellant  or  plaintiff 
in  error  materially  affecting  the  merits  of  the 
action. 

4.   JUDOMKNTS— CONCLUBIVENESB  —  OONBTBTJC- 
TION. 

Under  Rev.  St  1899,  g  672,  providing  that 
no  judgment  shall  be  reversed,  impaired,  or  in 
any  way  affected  for  any  informality  in  enter- 
ing the  judgment  or  making  up  the  record  there- 
of, a  Judgment  reciting  that  an  appeal  from 
a  probate  order  was  dismissed,  did  not  conclusive- 
ly establish  that  the  case  was  not  determined  on 
the  merits,  where  it  was  demonstrated  beyond 
controversy  that  the  court  considered  the  whole 
matter  in  disposing  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  (  970.] 
6.  ExECDTOBS— Accounting. 

Where  the  letters  of  an  executrix  were 
revoked  on  the  same  day  they  were  granted, 
and  she  never  took  charge  of  any  part  of  the 
estate,  nor  attempted  to  inventory  or  charge 
herself  therewith,  she  could  not  be  compelled 
by  an  administrator  pendente  lite  subseuuently 
appointed,  as  authorized  by  Rev.  St  1899,  ( 
13,  to  account  for  any  portion  of  decedent's 
property,  under  sections  47  and  48,  requiring 
an  executor  to  account  to  his  successor  for  as- 
sets of  the  estate  in  his  hands. 

[Ed.  Note. — For  cases  in  i>oint  see  vol.  23. 
Cent.  Dig.  Executors  and  Administrators,  g 
1986.] 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Proceeding  by  Joseph  L.  Hanley,  as  ad- 
ministrator pendente  lite  of  the  estate  of 
Edward  K.  Holton,  deceased,  against  Lillian 
M.  Holton.  From  an  order  of  the  circuit 
court  dismissing  an  appeal  by  plaintiff  ad- 
ministrator, and  from  an  adverse  order  of  the 
probate  court,  he  appeals.    Affirmed. 

This  proceeding  originated  In  the  probate 
court  of  the  city  of  St  Louis.  The  following 
facts  appear  In  the  bill  of  exceptions:  The 
defendant  Lillian  M.  Holton,  was  nominated 
In  the  alleged  will  of  Edward  K.  Holton, 
deceased,  as  executrix  thereof,  and,  after 
said  will  was  admitted  to  probate  in  said 
court,  qualified  to  that  office.  Letters  ex- 
ecutory were  duly  issued  to  her  on  December 
11,  1002,  and  on  the  same  day.  It  having  been 
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made  to  appear  to  the  probate  court  that  a 
suit  had  been  filed  in  the  circuit  court  con- 
testing the  validity  of  such  will,  the  probate 
court  recalled  said  letters,  suspended  further 
proceedings  thereunder,  and  thereupon  ap- 
pointed Joseph  Ii.  Hanley  administrator  pen- 
dente lite  in  accordance  with  the  prorlsions 
of  section  13  of  the  administration  law  (Rev. 
St.  1899).  The  defendant  made  no  move  to- 
ward taking  charge  of  the  estate  other  than 
qualifying  as  executrix  under  the  will.  She 
made  no  inventory,  nor  did  she  otherwise 
take  any  steps  under  the  statute  looking  to 
the  collection  and  preservation  of  the  estate. 
In  no  manner  did  she  take  possession  of,  or 
charge  herself  with  any  of,  the  property 
thereof.  This  was  not  occasioned  by  neglect 
on  ber  part,  however,  but  resulted  from  the 
fact  that  her  letters  were  revoked  or  recalled 
on  the  same  day  and  about  the  same  hour 
they  were  issued  and  she  had  qualified  there- 
under. The  plaintiff,  upon  being  appoint- 
ed and  qualifying  as  administrator  pendente 
lite,  proceeded  at  once  to  take  charge  of  the 
estate,  Inventoried  the  same,  etc.,  and  took 
such  other  steps  as  were  necessary  under  the 
administration  law  for  an  original  adminis- 
tration. The  administrator  pendente  lite 
did  not  require  an  accounting  from  his  pred- 
ecessor, the  suspended  executrix,  but  at 
once  made  an  inventory,  published  notice, 
etc.,  as  if  be  were  the  original  administrator, 
wholly  Ignoring  the  fact  that  the  executrix 
bad  qualified  and  been  suspended.  This  re- 
sulted, of  course,  from  the  fact  that  it  was 
well  known  to  all  parties  concerned  that  his 
predecessor  had  taken  no  steps  with  respect 
to  the  estate  other  than  merely  qualifying  to 
the  office  of  administratrix.  The  Inventory 
filed  by  the  administrator  pendente  lite  pur- 
ports to  be  an  inventory  of  "all  of  the  real 
and  personal  estate  of  Bldward  K.  Holton, 
deceased."  The  property  is  described  In  de- 
tail, and  no  reference  is  made  to  any  prior 
administration.  In  truth,  the  proceedings 
show  that  all  parties  viewed  the  matter  and 
conducted  themselves  as  though  nothing  had 
been  done  under  the  nomination  of  the  ad- 
ministratrix in  the  will.  Some  months  after- 
wards, in  May,  1903,  the  plaintiff  administra- 
tor pendente  lite  moved  the  probate  court 
to  compel  the  defendant,  as  such  suspended 
«xecutrlx,  to  make  a  settlement  as  is  provid- 
ed in  sections  47,  48,  Bev.  St  1899,  to  the 
end  that  the  court  might  ascertain  the 
amount  of  money  and  all  other  property  of 
the  deceased  in  her  hands  as  such  executrix, 
or  that  came  into  her  hands  and  remained 
unaccounted  for  up  to  the  time  of  her  suspen- 
sion, and  enforce  a  settlement  thereof  with 
the  administrator  pendente  lite.  The  defend- 
ant was  cited  to  appear,  which  she  did,  and 
upon  a  bearing  the  court  denied  such  motion, 
holding  in  effect  that,  she  having  failed  to 
take  any  steps  under  her  appointment  as  ex- 
ecutrix toward  taking  possession  of  the  prop- 
erly of  the  estate,  there  was  nothing  for  her 
to  settle,  and  that,  U  she  had  any  property 


In  her  possession  belonging  to  the  estate.  It 
did  not  appear  in  any  inventory  or  other  rec- 
ord of  the  probate  court,  and  the  proper  rem- 
edy to  ascertain  such  fact  would  be  a  pro- 
ceeding to  discover  assets  under  sections  74- 
78,  Rev.  St  1899.  From  this  ruling  of  the 
probate  court  the  plaintiff  administrator  pen- 
dente lite  appealed  to  the  circuit  court  In 
that  court  the  defendant  moved  a  dismissal 
of  the  appeal,  insisting:  First,  that  the  case 
was  not  appealable;  second,  that  the  circuit 
court  had  no  Jurisdiction  of  the  appeal;  and. 
third,  that  the  appeal  was  not  authorized  by 
statute.  The  bill  of  exceptions  shows  that, 
when  this  motion  came  on  for  hearing  in  the 
circuit  court,  the  facts  as  above  set  out  were 
"In  evidence  or  agreed  to  in  addition  to  the 
record  proper,"  and  that,  "at  the  conclusion 
of  the  hearing  of  the  motion  before  the  cir- 
cuit court  the  court  announced  that  It 
would  consider  the  whole  matter,  whereupon 
said  motion  to  dismiss  said  appeal  was  taken 
under  advisement  by  the  court  until,  to  wit 
June  29,  1904,  *  •  *  at  which  time  the 
court  sustained  said  motion  and  dismissed 
said  appeal."  The  judgment  of  the  circuit 
court  Is  to  the  effect  that  the  appeal  be  dis- 
missed. Plaintiff,  administrator  pendente 
lite,  appeals  to  this  court 

W.  W.  Henderson,  W.  H.  Trigg,  and  Chou- 
teau Dyer,  for  appellant.  Geo.  D.  &  Geo.  V. 
Reynolds,  for  respondent 

NOBTONI,  J.  (after  stating  the  facts).  1. 
Notwithstanding  the  recital  in  the  bill  of 
exceptions  to  the  effect  that  the  circuit  court 
heard  the  whole  case  and  "announced  that 
it  would  consider  the  whole  matter"  in  dis- 
posing of  the  motion  to  dismiss  the  appeal, 
appellant  insists  that  the  motion  to  dismiss 
said  appeal  only  was  adjudicated  by  said 
court,  as  appears  by  Its  Judgment  wbidi  re- 
cites that  said  appeal  was  dismissed,  etc. 
It  is  urged  that  the  case  was  a  proper  subject 
of  appeal  from  the  probate  to  the  circuit 
court,  and  we  are  persuaded  that  this  prop- 
osition is  true.  Section  278,  Bev.  St  1899, 
providing  for  appeals  from  the  probate  court, 
enumerates  a  number  of  cases  in  which  the 
same  may  be  had,  and  then  concludes  as  fol- 
lows: "And  in  all  cases  where  there  shall  be 
a  final  decision  of  any  matter  arising  under 
the  provisions  of  this  chapter."  Now,  under 
this  provision,  it  Is  obvious  that.  If  the  order 
of  the  probate  court  in  denying  the  motion  of 
the  administrator  pendente  lite  to  require  the 
suspended  executrix  to  make  a  settlement 
was  a  final  decision  of  the  matter,  then  the 
appeal  therefrom  was  authorized  by  the  gen- 
eral provision  quoted.  There  can  be  no  donlrt 
that  such  order  denying  the  motion  was  a 
final  determination  and  decision  so  far  as 
that  matter  was  concerned.  The  probate 
court  'or  reasons  which  appeared  to  be  suf- 
ficient to  it  adjudged  and  determined  that 
there  was  no  cause  for  ordering  such  account- 
ing, and  this  was  a  final  decision  of  that 
question  thus  presented.    It  is  true  another 
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and  different  application  could  have  been 
made  under  the  atatute  (sections  74-78,  Rev. 
St  1899),  pertaining  to  tlie  discovery  of  as- 
sets; bat  that  is  a  different  and  distinct  pro- 
ceeding and  cannot    Influence   tlie   question 
here  involved.    The  question  presented  was 
Anally  decided  by  the  court,  and  an  appeal 
from  such  final  determination  is  contemplat- 
ed and  provided   for   in  the   language  and 
spirit  of  the  statute  supra.    McCrary  v.  Han- 
teer,    68    Mo.    446;    McGee    v.    Thompson's 
Adm'r,  39  Mo.  614;    Donaldson  ▼.  Lewis,  7 
Mo.  App.  403.     And  it  appears  quite  clear 
that,  if  this  were  the  only  question  before 
the  circuit  court,  It  should  have  overruled 
the  motion  to  dismiss  the  appeal,  entertain- 
ed jurisdiction  of  the  cause,  and  proceeded 
to  its  final  determination.     The  defendant 
insists,  however,  that  the  court  did  do  this, 
and  heasd  the  "whole  case,"  even  though  a 
bearing  was  bad  on  the  motion  to  dismiss, 
and  the  judgment  shows  that  the  case  was 
dismissed;  that  In  truth  and  in  fact,  as  ap- 
pears from  the  bill  of  exceptions,  the  court 
considered  the  whole  case  and  disposed  of 
It  accordingly;    that  the  judgment  of  dis- 
missal on  motion  to  dismiss  is  a  mere  in- 
formality in  view  of  the  proceedings  had 
and  on  which  the  judgment  is  rested.    Now 
It  is  argued,  contra  to  this,  on  the  part  of 
the   plaintiff,   that   such    proceeding   is    in 
conflict  with  the  idea  of  a  motion  to  dismiss, 
etc.    The  proposition  advanced  Is  that  a  mo- 
tion to  dismiss  an  appeal  in  effect  requests 
the  appellate  court  to  refuse  an  examina- 
tion of  the  merits  of  the  cause,  and  that  ques- 
tions therefore  which  affect  the  merits  will 
not  be  considered  by  the  appellate  court  on 
sudi  motion,  as  they  are  grounds  for  a  re- 
versal or  affirmance  of  the  judgment;    that 
the  Inquiry  on  such  motion,  in  the  very  na- 
ture of  the  proposition  involved,  is  limited 
to  an  ascertainment  whether  the  appeal  will 
He  In  the  case,  and  whether  It  has  been  reg- 
ularly perfected.     Upon  principle  the  prop- 
ositions are  true  in  the  science  of  the  law, 
and  our  views  fully  concur  therewith.     2 
Ency.  PL  &  Pr.  34ft-»47;   Parker  v.  State 
(Tex.  Cr.  App.)  21  S.  W.  370.    See,  also,  Mc- 
Crary T.  Manteer,  58  Mo.  446. 

Tbe  record  before  the  court,  however.  In 
this  case,  removes  It  from  within  the  in- 
fluence of  the  principle  contended  for.  It  la 
true  on  principle  that  a  motion  to  dismiss 
and  a  judgment  of  dismissal  are  not  entirely 
harmonious  with  the  idea  of  a  hearing  and 
judgment  on  tbe  merits,  and,  If  this  were 
the  only  question  here  presented,  we  would  be 
compelled  to  reverse  the  judgment  But  the 
parties  may.  If  they  see  fit,  so  shape  the 
facts  and  produce  such  a  situation  before 
the  court  on  a  simple  motion  to  dismiss  as 
will  render  tbe  application  of  abstract  prin- 
ciples pertinent  to  such  questions  entirely 
inapplicable.  And  so  it  Is  here,  for,  while 
the  court  beard  tbe  motion,  and,  as  appears 
by  the  recitals  of  its  judgment,  disposed  of 
the  case  thereon,  it  also  appears  by  the  bill 


of  exceptions,  a  record  of  equal  solemnity 
and  force  in  this  court,  that  the  court  heard 
the  "whole  matter"  on  said  motion,  and  that 
the  parties,  without  objection  or  exception, 
developed  before  tbe  court  all  of  the  facts 
set  out  in  the  statement  supra.  The  bill  re- 
cites that  all  of  these  facts  were  "in  evidence 
or  agreed  to  in  addition  to  the  record  proper," 
and  that,  "at  the  conclusion  of  the  bearing 
of  tbe  motion  before  tbe  circuit  court,  tbe 
court  announced  that  It  would  consider  the 
whole  matter,  whereupon  said  motion  to  dis- 
miss said  appeal  was  •  ♦  •  sustained," 
and  tbe  appeal  dismissed.  There  appears 
in  tbe  bill  to  have  been  no  objection  or  ex- 
ception to  this  mode  of  proceeding,  which,  no 
doubt,  was  technically  erroneous.  In  fact, 
from  what  appears  in  the  bill  of  exceptions. 
It  Is  manifest  that  appellant's  counsel  par- 
ticipated therein  and  "agreed"  at  least  to  the 
principal  facts  In  the  record,  and  no  excep- 
tion was  saved  by  him  to  any  action  of  tbe 
court  other  than  the  dismissal  of  the  ap- 
peal. From  all  of  this.  It  Is  manifest  that, 
while  the  court  entered  up  its  Judgment  as 
one  of  dismissal,  it  In  truth  disposed  of  the 
case  and  rested  its  action  In  that  behalf  upon 
a  consideration  of  the  merits  as  welL  In 
view  of  this  showing  in  the  record  before  us. 
It  becomes  our  duty  to  re-examine  the  case 
upon  the  same  theory  as  that  chosen  by  coun- 
sel and  pursued  by  the  trial  court.  In  order 
that  the  same  matters  may  be  determined 
here  that  were  In  judgment  there,  and  that 
equal  and  exact  justice  may  be  done  to  both 
the  parties  and  the  court  on  the  case  made 
below.  And  especially  is  this  true  in  view 
of  our  statute  (section  865,  Rev.  St  1899), 
which  provides  as  follows:  "The  Supreme 
Court  or  Courts  of  Appeals  shall  not  reverse 
the  judgment  of  any  court,  unless  it  shall  be- 
lieve that  error  was  committed  by  such  court 
against  the  appellant  or  plaintiff  in  error, 
and  materially  affecting  tbe  merits  of  tbe 
action."  This  legislative  command  upon  the 
courts  requires  that  the  judgment  In  this 
case  shall  not  be  reversed,  unless  the  ap- 
pellate court  believes  that  error  has  been 
committed  against  appellant  which  material- 
ly affected  the  merits  of  the  action.  Now, 
notwithstanding  the  ruling  on  the  motion  to 
dismiss,  if  It  appears  upon  the  merits  that 
the  result  reached  by  the  trial  court  was  a 
determination  ultimately  right  between  the 
parties,  then  It  Is  the  duty  of  this  court  to 
affirm  the  judgment  It  Is  therefore  import- 
ant to  ascertain  the  merits  of  the  appellant's 
case.  Prior  to  an  examination  in  that  be- 
half, however,  we  will  dispose  of  one  other 
thought  suggested  by  appellant;  and  that  is, 
that  tbe  judgment  In  this  case  is  conclusive, 
etc.,  notwithstanding  the  facts  recited  in  the 
bill  of  exceptions.  Tbe  judgment  recites  the 
appeal  was  dismissed.  It  Is  insisted  that 
this  recital  precludes  the  notion  that  the 
circuit  court  disposed  of  the  case  on  the 
merits.    Now    it    is     demonstrated    beyond 
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peradveuture  that  the  parties  went  into  tbe 
merits,  and  that  the  court  considered  the 
whole  matter  In  disposing  of  the  case.  The 
matter  being  in  this  posture,  we  are  con- 
fronted with  section  672,  Rev.  St  1899, 
which  provides,  among  other  things,  'that 
no  judgment  shall  be  "reversed,  impaired  or 
in  any  way  affected  •  *  *  for  any  in- 
formality In  entering  the  Judgment  or  mak- 
ing up  the  record  theron."  Under  the  liberal 
provisions  of  this  statute,  it  Is  the  duty  of 
this  court,  if  it  finds  upon  examination  that 
plaintiff's  claim  is  without  merit,  and  that 
the  result  reached  by  the  trial  court  Is  right 
on  the  merits  of  the  case,  to  entirely  Ignore 
the  wording  of  the  Judgment  mentioned  and 
affirm  the  action  of  the  court  below,  even 
though  there  be  technical  error  therein. 
This  being  the  state  of  the  law,  we  will  pro- 
ceed to  the  merits  of  the  controversy. 

2.  As  stated,  Mrs.  Holton  was  nominated 
by  the  proposed  will  as  executrix  and  quali- 
fied as  such  In  the  probate  court  On  the 
same  day,  and  about  the  same  hour,  her 
letters  of  authority  were  recalled,  and  she 
was  suspended  because  of  the  contest  of  the 
win.  She  had  not  taken  charge  of  the  estate, 
nor  any  part  thereof;  nor  had  she  Inven- 
toried or  charged  herself  therewith,  nor 
attempted  to  do  so.  In  view  of  the  contest 
of  the  will,  the  plaintiff  administrator  pen- 
dente lite  was  appointed  under  section  13, 
Rev.  St  1S99,  and  proceeded  as  original  ad- 
ministrator to  Inventory  and  administer  the 
estate.  He  afterwards,  no  doubt,  conceived 
the  notion  that  Mrs.  Holton  had  certain  prop- 
erty in  her  possession  which  rightfully  be- 
longed to  the  estate,  and  therefore  sought 
to  proceed  under  sections  47  and  48  to  com- 
pel her,  as  an  outgoing  executrix,  whose  let- 
ters had  been  revoked,  to  settle  with  him  as 
administrator  In  charge  and  turn  over  such 
property.  Waiving  the  question,  which  Is 
entirely  unimportant  In  the  view  we  enter- 
tain, whether  the  letters  had  been  revoked 
within  the  meaning  of  that  statute  or  only 
suspended  (and  we  see  no  reason  why  they 
should  not  be  considered  In  this  case  as  re- 
voked), the  purpose  of  these  statutes  is  ob- 
vious. They  are  to  enjoin  upon  the  ad- 
ministrator or  executor,  who  has  come  Into 
possession  of  property  of  the  estate  In  vir- 
tue of  his  or  her  office,  to  account  for  the 
same  to  his  successor  In  event  of  his  or  her 
resignation  or  of  letters  being  revoked,  etc. 
They  certainly  have  no  application  to  a  party 
who  does  not  come  Into  possession  of  property 
by  virtue  of  the  office  mentioned.  By  a  care- 
ful reading  of  the  sections.  It  Is  clear  that 
they  contemplate  a  settlement  by  the  out- 
going executor  or  administrator  with  'his 
successor  In  office  for  the  property,  etc.,  of 
"every  kind  of  the  testator  or  Intestate  In 
the  hands  of  such  executor  or  administrator." 
We  understand  from  this  that  It  is  such  prop- 


erty as  came  Into  the  hands  of  the  outgoing 
officer  of  the  court  in  virtue  of  his  or  her 
office.  The  statutes  (sections  74-78)  provide 
a  scheme  for  discovering  assets  In  the  hands 
of  one  who  Is  In  possession  of  property  other- 
wise than  administrator  or  executor,  and,  la 
view  of  the  fact  that  both  the  record  and 
facts  before  the  court  showed  conclusively 
that  this  defendant  never  at  any  time  came 
Into  possession  of  any  property  of  the  estate 
as  such  executrix,  she  certainly  could  not  be 
held  to  account  therefor,  under  sections  47 
and  48,  as  executrix,  which  confine  their  ap- 
plication to  one  holding  property  or  having 
in  possession  property  in  virtue  of  the  office 
and  trust  conferred  by  the  court.  If,  as  In- 
timated, there  was  property  In  the  hands  of 
the  defendant,  which  belonged  to  the  estate, 
it  is  apparent,  that  she  did  not  obtain  posses- 
sion of  the  same  as  executrix,  but  obtMned  It, 
or  held  it.  If  at  all,  wrongfully,  and  the  reme- 
dy against  her  Is  identical  with  that  against 
any  other  person  under  like  circumstances. 
She  should  be  cited  in  a  proceeding  to  dis- 
cover assets  under  sections  74-78,  etc  Why 
the  administrator  pendente  lite  seeks  to  pro- 
ceed under  sections  47  and  48,  rather  than 
for  the  discovery  of  assets,  under  sections 
74-78,  seems  somewhat  difficult  to  under- 
stand, unless  It  be  that  he  Is  of  opinion  that 
she  could  be  called  upon  to  account  under 
these  statutes  for  property  she  never  received 
as  executrix  and  charged  therewith,  and. 
In  event  of  her  failure  to  comply  with  the 
order  of  the  court  In  that  behalf,  such  charge 
might  be  fixed  thereby  against  her  bond. 
In  event  she  executed  a  bond,  or  confronted 
with  a  criminal  prosecution  for  embezzle- 
meat.  Whatever  the  purpose  Is,  It  Is  im- 
material here.  The  decisive  question  with 
which  the  ooort  is  concerned,  succinctly  stat- 
ed amounts  to  this:  That  It  Is  not  tbe  mere 
appointment  and  qualification  of  the  execu- 
trix which  renders  her  liable  to  account  under 
this  statute,  but,  on  the  contrary.  It  is  the 
fact  that  as  such  executrix  she  has  become 
possessed  of  property  of  the  estate  which  affix- 
es upon  her  the  obligation  to  account  to  her 
successor -under  sections  47  and  48,  and,  In 
event  she  fails  to  do  so,  authorizes  the  court 
to  enforce  the  same.  Notwithstanding  tbe 
technical  error  mentioned  in  the  Judgment  of 
the  court,  the  result  reached  was  ultimately 
right  between  the  parties,  and  we  are  un- 
able to  believe  that  error  was  committed  by 
such  court  against  the  appellant  materially 
affecting  the  merits  of  the  action. 

The  disposition  of  the  case,  as  made  by 
the  learned  trial  judge  upon  the  facts  which 
appear  In  the  bill  of  exceptions,  was  entirely 
proper ;  wherefore  the  Judgment  will  be  af- 
firmed. 

It  is  so  ordered. 

BLAND,  P.  J„  and  GOODE,  J.,  concur. 
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WXOHMAN  ▼.    BfBTROPOLITAN   LIFE 
INS.  CX). 

(St.  LoaJ8  Court  of  Appeals.    Missouri.    July  8^ 
1906.) 

INSUBANCK  —  LaFSX    OV    POLICT  —  RMNBTATE- 
MENT. 

A  life  policy  provided  that,  should  it  be- 
come void  tor  nonpayment  of  premiums,  it 
might  be  revived  within  a  year  on  payment  of 
arrears  and  presentation  of  satisfactory  evi- 
dence of  insured's  good  health.  After  a  policy 
had  lapsed  for  nonpayment  of  a  premium,  the 
insurers  collector  called  on  insured,  received 
the  premium,  and  gave  a  provisional  receipt, 
reciting  that  the  money  would  be  applied  to  the 
premium,  if  the  application  for  restoration 
should  be  approved.  The  insurer  made  no  ob- 
jection to  the  form  or  substance  of  the  applica- 
tion, but  subsequently  the  collector  informed  the 
insurer  that  in  order  to  reinstate  the  policy  tbe 
next  premium  must  be  paid  in  advance  (which 
was  not  required  by  the  policy) ;  but  the  col- 
lector, on  learning  that  insured  was  ill,  refused 
to  receive  the  advance  premium.  HeJd,  in  an 
action  on  the  policy,  wherein  it  appeared  that 
insured  was  in  good  health  at  the  time  of  the 
application  for  reinstatement,  and  wherein  the 
application  for  reinstatement  was  not  offered  in 
evidence,  that  the  policy  was  in  force. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  I  933.] 

Appeal  from  St  Louis  Circuit  Court ;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  Louise  Wlchman  against  tbe 
Metropolitan  Life  Insurance  Company.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

Oea  E.  Smith,  for  appellant  Nathan 
Frank  and  Richard  A.  Jones,  for  respondent 

BLAND,  P.  J.  Tbe  peUtlon  Is  In  tbe 
usual  form  to  recover  on  a  policy  of  in- 
surance for  the  sum  of  |500,  Issued  to  Al- 
bert O.  Wlchman,  payable  to  him  at  the  ex- 
piration of  20  years  from  the  date  of  the 
policy,  and  In  case  of  his  death  within  that 
period  to  his  wife,  Louise,  or  her  legal  repre 
sentatlves.  After  admitting  the  issuance  of 
the  policy  and  denying  the  other  allegations 
of  the  petition,  the  answer  set  up  the  follow- 
ing defense:  "That  one  of  the  express  con- 
siderations upon  which  said  policy  was  Is- 
sued, and  upon  which  payment  was  to  be 
made,  and  a  condition  precedent  thereto,  was 
that  tbe  said  Wlchman  should  pay  to  said 
defendant  a  quarter  annual  premium  of 
$6.54  on  or  before  the  12th  day  of  September, 
December,  March  and  June  of  each  and  every 
year,  and  that  If  the  said  sums  should  not 
be  paid  at  the  time  they  became  due  as  afore- 
said, then  by  the  terms  of  said  contract  of 
insurance  the  same  should  be,  without  fur- 
ther action  on  the  part  of  defendant  Told 
and  of  no  effect  and  defendant  should  not 
be  liable  to  pay  to  plaintiff  anything  there- 
under. It  was  further  agreed,  under  the 
terms  of  said  contract  that  the  same  was 
completely  set  forth  in  such  written  policy 
and  tbe  application  therefor  by  the  terms 
of  said  policy  made  a  part  thereof,  and  that 
none  of   tbe  provisions  or   terms   of   said 


contract  of  insurance  could  be  varied  or 
modified,  nor  any  forfeiture  waived  or  pre- 
miums in  arrears  received,  except  by  agree- 
ment in  writing  signed  by  either  the  presi- 
dent vice  president  or  secretary  of  defend- 
ant whose  authority  would  not  be  delegated, 
and  that  no  other  person  had  or  would  be 
given  authority.  Further  answering,  defend- 
ant states  that  the  quarterly  premium  of 
$6.S4  due  under  the  terms  of  said  policy  on 
the  12th  day  of  September,  1903,  was  not 
paid  on  said  date,  whereby  the  policy  be- 
came void,  and  there  was  no  further  liabili- 
ty on  the  part  of  the  defendant  thereon. 
That  thereafter,  and  during  the  month  of 
November  in  said  year,  and  after  said  policy  . 
bad  become  void  and  of  nonefTect  by  reason 
of  nonpayment  of  premium  as  aforesaid,  the 
sum  of  $6.54  was  paid  by  said  insured  to  a 
local  employe  of  defendant  at  St  Louis  and 
was  received  by  him.  That  said  employe 
had  no  authority,  under  the  terms  of  said 
policy  as  aforesaid,  to  waive  any  of  the  pro- 
visions of  said  contract  or  to  revive  the  same, 
and  said  payment  was  received  by  the  said 
employe  upon  the  express  understanding  arid 
agreement  that  this  sum  of  $6.54  as  afore- 
said Is  received  as  a  deposit  to  be  applied  to 
the  premium  due  on  said  policy  for  tbe  non- 
payment of  which  at  due  date  this  policy 
was  lapsed,  provided  that  the  Metropolitan 
Life  Insurance  Company  at  its  home  office 
approves  the  application  for  the  restoration  of 
said  policy  submitted;  if  not  so  approved  It 
Is  agreed  that  said  deposit  shall  be  returned 
to  the  person  making  it  And  It  is  expressly 
understood  that  no  obligation  under  said 
policy  Is  assumed  until  the  application  for 
restoration  has  been  approved.'  That  de- 
fendant did  not  approve  the  revival  of  said  ' 
policy  or  revive  the  same,  and  the  amount 
so  paid  as  aforesaid  was  heretofore  tendered 
to  the  plaintiff  and  Is  now  tendered  into  this 
court  for  her  use  and  benefit  or  whomsoever 
the  court  may  find  entitled  thereto."  Omit- 
ting caption,  the  reply  Is  as  follows:  "Now 
comes  said  plaintiff  and  for  her  amended  re- 
ply to  tbe  new  matter  pleaded  In  defendant's 
answer  says  that  by  an  Invariable  custom  and 
usage  established  by  defendant  said  defend- 
ant collected  all  of  the  premiums  paid  upon 
said  policy  except  the  Initial  premium  by 
sending  its  duly  authorized  agent  to  the  resi- 
dence of  the  Insured  for  that  purpose  and 
there  demanding  and  receipting  for  said 
premiums;  that  relying  upon  said  custom 
and  usage,  both  the  insured  and  assured  in 
said  policy  always  awaited  the  arrival  of 
said  agent  on  and  after  the  days  when  tbe 
several  premiums  on  said  policy  became  due, 
and  In  pursuance  of  said  custom  each  and 
every  premium  paid  upon  said  policy,  with 
the  exception  of  the  initial  premium,  was 
called  for,  demanded  and  paid  to  said  agent 
long  after  the  day  upon  which  it  became  due 
and  payable  and  was  accepted  and  retained 
by  defendant  although  thus  paid  after  ma- 
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turlty.  And  for  further  reply  plaintiff  aays 
that  all  premiums  which  accrued  upon  said 
policy  prior  to  September  12,  1903,  were 
paid  to  and  accepted  by  defendant ;  that 
payment  of  the  premium  which  accrued  on 
September  12,  1903,  was  extended  by  defend- 
ant for  30  days,  and  after  said  extension 
expired  defendant's  said  agent  did  not 
call  for  or  demand  payment  of  said  pre- 
mium until  November  17,  1903,  although 
money  to  pay  the  same  on  demand  was  pro- 
vided and  in  hand  awaiting  the  call  of  said 
agent;  that  when  said  agent  did  call  on  No- 
vember 17,  1903,  for  the  premium  which  ac- 
crued September  12,  1903,  and  then  received 
the  same,  to  wit,  the  sum  of  |6.54  from  the 
Insured,  be  gave  a  provisional  receipt  there- 
for and  required  the  insured  and  assured, 
this  plaintiff,  to  sign  an  application  for  the 
revival  of  said  policy,  representing  at  the 
time  that  said  provisional  receipt  would 
thereafter  be  exchanged  for  a  regular  re- 
ceipt; that,  at  the  time  said  application  for 
revival  was  signed  as  aforesaid,  the  repre- 
sentations therein  made  relating  to  the  good 
health  of  the  Insured  were  tme ;  that  there- 
after, to  wit,  on  December  1, 1903,  said  agent 
again  called  on  the  insured  and  assured  and 
demanded  that  they  pay  the  next  premium 
that  would  accrue  thereafter,  to  wit,  that  on 
December  12th,  which  the  insured  and  as- 
sured at  first  protested  against  paying  be- 
cause the  same  was  not  then  due,  but  after- 
ward aqd  at  the  same  time  offered  to  pay 
and  tendered  to  said  agent  who,  being  in- 
formed that  the  Insured  was  not  then  in 
good  health,  refused  to  accept  the  same; 
that  defendant  retained  the  premium  paid 
to  its  said  agent  as  aforesaid  on  November 
17,  1903,  until  after  the  death  of  the  Insured, 
which  occurred  on  December  10,  1903,  and 
after  it  was  notified  of  his  Illness  on  Decem- 
ber 1,  1903,  resulting  In  death,  and  never 
oflFered  to  repay  said  premium  until  long 
after  the  insured  had  died  and  after  it  re- 
ceived notification  of  his  death  from  the  as- 
sured, the  said  premium  thus  retained  being 
the  last  to  accrue  upon  said  policy  before 
death  of  the  insured  by  reason  whereof 
plaintiff  says  that  defendant  ought  not  now 
to  be  permitted  to  maintain  any  defense  to 
this  action  based  upon  the  nonpayment  of 
premiums  on  the  days  provided  in  said 
policy,  and  particularly  that  which  accrued 
September  12,  1903,  and  which  was  paid  as 
aforesaid.  Plaintiff  denies  each  and  every 
allegation  of  new  matter  contained  In  defend- 
ant's answer  which  Is  not  herein  specifically 
admitted,  and  prays  judgment  as  before." 
At  the  close  of  plaintiff's  case,  the  court  gave 
the  following  instruction:  "The  court  in- 
structs the  jury  that,  under  the  pleadings, 
the  law,  and  the  evidence  in  this  case,  the 
plaintiff  has  not  established  a  cause  of  ac- 
tion against  the  defendant,  and  you  are 
therefore  directed  to  find  and  return  a  ver- 
dict In  favor  of  the  defendant."  Whereupon 
plaintiff  took  a  nonsuit  with  leave  to  move  to 


set  the  same  aside.  A  motion  to  set  aside 
the  involuntary  nonault  was  filed  and  over- 
ruled by  the  court,  whereupon  plaintiff  ap- 
pealed. 

The  quarterly  premiums  of  $6.54,  stipula- 
ted to  be  paid,  were  due  on  the  12th  day  of 
September,  December,  March,  and  June  of 
each  year.  Albert  O.  Wlchman  died  Decern-' 
ber  10,  1903.  Premiums  falling  due  prior  to 
September  12,  1903,  were  often  not  paid  un- 
til from  6  to  16  days  after  they  became  due 
and  were  accepted  and  receipted  for  by  the 
company.  The  plaintiff  testified  that  the 
agents  of  the  defendant  always  called  at  her 
residence  for  the  premiums,  and  she  always 
paid  them  herself  and  took  the  receipts ;  that 
she  was  visiting  In  the  state  of  Indiana,  In 
S&ptember,  1903,  and  did  not  know  whether 
an  agent  of  the  company  called  during  that 
month  to  collect  the  premium  or  not ;  that,  on 
November  17th,  Richard  P.  .Edgington,  agent 
of  the  company,  called  and  she  paid  him  the 
September  premium,  for  which  be  gave  her 
the  following  provisional  receipt:  "Pro- 
visional Receipt  I  acknowledge  to  have  re- 
ceived from  the  former  insured  under  policy 
No.  201,788C  In  the  Metropolitan  Life  In- 
surance C!o.,  $6JS4,  six  dollars  **/io<t  dollars 
as  a  dei)oslt  Said  deposit  to  be  applied  to  the 
payment  of  premium  due  on  said  policy  Sep- 
tember 12,  1893  (1903),  for  the  nonpayment 
of  which  at  due  date  this  pollqy  was  lapsed, 
provided  that  the  Metropolitan  Life  Insur- 
ance Company  at  its  home  ot&ce  approves 
the  application  for  the  restoration  of  said  poli- 
cy submitted  this  day.  If  so  approved  I  agree 
to  pay  to  the  company  the  said  money  and 
deliver  to  the  said  former  insured  the  regu- 
lar home  office  receipt  In  exchange  for  this 
receipt;  If  not  so  approved,  I  agree  to  re- 
turn said  deposit  to  the  person  making  it. 
It  is  understood  that  no  obligation  under 
said  ix)llcy  Is  assumed  until  the  application 
for  restoration  has  been  approved.  R.  F.  Edg- 
ington." Witness  further  stated  that  Edging- 
ton  returned  on  December  Ist  with  a  letter 
from  the  company,  stating,  in  effect,  that  In 
order  to  reinstate  the  policy  the  December 
premium  must  be  paid  in  advance;  that  she 
bad  never  paid  a  premium  In  advance,  and  at 
first  protested  against  making  this  payment 
before  it  was  due,  but  finally  stated  to  Edg- 
ington that  she  would  pay  It,  and  that  she 
had  the  money  in  the  house  with  which  to 
make  the  payment ;  that  in  the  course  of  the 
conversation  she  stated  to  him  that  her  hus- 
band was  sick  with  typhoid  fever,  and  that 
she  might  need  the  money;  that,  as  soon  as 
Edgington  learned  that  her  husband  was 
sick,  he  refused  to  receive  the  December 
premium  and  went  away;  that,  when  she 
paid  the  September  premium  on  November 
17th,  her  husband  was  well  and  at  work ; 
that  no  offer  to  return  the  $6.54  paid  on  No- 
vember 17th  was  ever  made  until  after  her 
husband's  death.  Richard  Edgington  testi- 
fied that  be  was  an  agent  of  the  company 
with  authority  to  collect  premiums  and  write 
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new  hcsinesa ;  that,  after  be  made  a  written 
appKcation  to  reinstate  the  i)oUcy,  be  was 
told  to  collect  tbe  quarterly  premium  to  be- 
come due  on  December  12tb,  and  called  on 
plaintiff  for  tbat  pui-pose  and  told  her  tbe 
company  wanted  her  to  pay  tbat  premium 
before  It  would  reinstate  tbe  policy;  tbat 
sbe  said  she  did  not  care  to  pay  It  in  aa- 
rance,  but  tbat  "maybe"  sbe  bad  better  do 
BO,  as  her  husband  was  very  sick  with  ty- 
phoid fever,  and  asked  him  what  be  thought 
about  it;  tbat  be  told  her  it  "seemed"  he 
did  not  have  authority  to  collect  It ;  tbat  the 
money  be  collected  on  November  17tb  he  paid 
in  at  tbe  company's  local  office,  No.  S860  S. 
Broadway,  St  Louis.  Tbe  following  stipu- 
lations are  made  a  part  of  tbe  policy:  "If 
any  statement  In  tbe  application  herein  re- 
ferred to  is  not  true,  or  if  any  premium  or 
Installments  of  premiums  be  not  paid  when 
due,  this  policy  shall  be  void,  and  all  prem- 
iams  paid  shall  be  forfeited  to  tbe  company, 
except  as  provided  in  paragraph  first  of 
'Benefits  and  Privileges.'  •  »  •  Should 
this  policy  become  void,  for  nonpayment  of 
premiums,  It  may  be  revived  within  one 
year  after  nonpayment  of  premiums,  upon 
payment  of  all  arrears,  with  interest  at  six 
per  cent,  and  presentation  of  evidence  satis- 
factory to  tbe  company  tbat  the  insured  is 
in  good  health." 

Tbe  evidence  Is  all  one  way  that  tbe  policy 
became  void  on  account  of  tbe  nonpayment 
of  tbe  premium  due  September  12,  1903,  and 
there  is  no  evidence  showing,  or  tending  to 
show,  tbat  tbe  company  waived  tbe  forfei- 
ture by  subsequently  accepting  tbe  payment 
for  the  overdue  premium.  Tbe  provisional 
receipt  offered  in  evidence  shows  tbat  tbe 
overdue  premium  was  accepted  by  tbe  agent 
on  condition  that  tbe  company  would  revive 
the  policy  according  to  tbe  stipulation  there- 
in, to  tbe  effect  tbat  a  forfeited  policy  might 
be  revived  within  one  year  on  payment  of 
all  arrears  with  6  per  ceijt.  Interest  and  pre- 
sentation of  satisfactory  evidence  to  tbe  com- 
pany that  the  insured  is  in  good  health.  The 
application  for  reinstatement,  signed  by  both 
plaintiff  and  the  insured,  was  not  offered  in 
evidence.  Therefore  we  are  not  Informed 
of  Its  contents.  The  company,  however,  made 
no  objection  to  the  form  or  substance  of  tbe 
application,  nor  any  demand  for  evidence  of 
tbe  good  health  of  tbe  Insured.  Plaintiff 
testified  tbat  the  deceased  was  in  good  health 
at  tbe  time  he  signed  tbe  application.  From 
these  facts,  the  reasonable  Inference  is  that 
tbe  application  itself  contained  satisfactory 
evidence  tbat  tbe  deceased  was  in  good  health 
at  tbe  time  tbe  application  was  made;  if  so, 
then  under  tbe  terms  of  the  policy  it  was  the 
duty  of  tbe  company  to  reinstate  the  policy, 
and  its  demand  tbat  tbe  December  premium 
should  be  paid  In  advance  was  an  attempt  on 
its  part  to  enforce  a  condition  for  reinstate- 
ment outside  tbe  stipulations  of  the  policy. 
Tbe  company  retained  tbe  past  due  prem.- 
inm,  retained  tbe  application  for  reinstate- 


ment, without  making  any  objection  thereto, 
and,  tbe  insured  having  done  all  that  was 
required  of  him  by  the  terms  of  tbe  policy 
to  entitle  him  to  restoration,  the  policy 
should  be  treated  in  equity  as  having  been 
reinstated.  The  company  could  not  bold  on 
to  the  premium  until  after  the  death  of  tbe 
insured,  and  then  successfully  defend  on  tbe 
sole  ground  tbat  it  had  not  issued  to  tbe  de- 
ceased a  formal  receipt  showing  a  reinstate- 
ment of  tbe  policy.  It  could  not  retain  tbe 
benefits,  and  at  the  same  time  deny  the  ex- 
istence of  tbe  contract  Andrus  v.  Insur- 
ance Ass'n,  168  Mo.,  loc.  dt  166,  67  S.  W.  582 ; 
James  v.  Mutual  Reserve  Fund  Life  Ass'n, 
148  Mo.  1,  49  S.  W.  978 ;  Suess  v.  Life  Ins. 
Co.,  86  Mo.  App.  10;  Wagaman  v.  Insurance 
Co..  110  Mo.  App.  616,  85  S.  W.  117. 

We  think,  under  the  evidence,  tbe  plaintiff 
made  out  a  case  that  should  have  been  sub- 
mitted to  tbe  Jury;  therefore  tbe  Judgment 
is  reversed,  and  the  cause  remanded.  All 
concur. 


JOHNSON  et  al.  v.  MEROANTILH  TOWN 
MUT.    FIRE    INS.    00. 

(St.  Louis  Court  of  Appeals.    Missouri.    July  8, 

1.  iRBUItARCK  —  FiBK     POUOT  —  IbON-SaFX 

Clause. 

The  iron-safe  clause  In  a  fire  policy  is  a 
promissory  warranty,  and  failure  to  substan- 
tially comply  with  it  does  not  avoid  the  policy, 
but  precludes  recovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  8:^.} 

2.  Same  —  AotioO  on  Pouot  —  BtmnEii  ow 
Pbooj. 

Where,  in  an  action  on  a  fire  policy,  the 
answer  denies  the  allegations  of  the  petition 
showing  full  performance  by  plaintiff,  and  spe- 
cially pleads  failure  to  observe  the  iron-safe 
clause,  the  burden  is  on  plaintiff  to  show  com- 
pliance with  such  clause. 

3.  Same   —    Compliaroe    with    Ibor-Saiv 
Clause. 

A  fire  policy  required  insured  to  keep  a  set 
of  t>ooks  snowing  ail  purchases  and  sales  for 
cash  and  credit  from  date  of  inventory,  and  to 
keep  them  in  a  fireproof  safe.  In  an  action  on 
the  policy  an  inventory  made  prior  to  the  issu- 
ance of  the  policy  was  read  in  evidence,  but  it 
appeared  that  no  record  was  kept  save  one  of 
credit  sales  and  that  such  book  not  being  in 
the  safe  was  destroyed.  Duplicate  bills  of  goods 
purchased,  made  at  insured's  request  after  the 
fire  were  also  put  in  evidence.  Held,  that  there 
was  no  substantial  compliance  with  the  policy. 
[Ed.  Note. — ^For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  t  853.] 

Appeal  from  Circuit  Court,  Taney  County ; 
F.  C.  Johnston,  Judge. 

Action  by  Adam  Johnson  and  others  against 
the  Mercantile  Town  Mutual  Fire  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

On  January  81, 1904,  for  a  consideration  of 
$87  to  it  paid  by  plaintiffs,  defendant  issued 
and  delivered  to  them  its  policy  of  insurance. 
Insuring  them  against  loss  by  fire  for  one 
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year  as  follows:  Five  hundred  dollars  on 
their  frame  store  building,  located  In  the 
town  of  Brown  Branch,  Taney  county,  Mo., 
and  $3,500  on  their  stock  of  general  merchan- 
dise kept  in  said  store.  On  October  22, 1904, 
the  store  building  and  Its  contents  were  to- 
tally destroyed  by  fire.  The  suit  Is  on  the 
policy  to  recover  the  full  amount  of  the  In- 
surance. Defendant  admitted  its  liability  to 
pay  the  $500  Insurance  on  the  store  build- 
ing. In  respect  to  the  insurance  on  the  stock 
of  merchandise  the  defendant  set  forth  In 
Its  answer  the  following  stipulations  contain- 
ed in  the  contract  of  insurance,  and  alleged 
the  failure  of  plaintiffs  to  comply  with  said 
stipulations,  warranty,  and  conditions:  "(2) 
The  assured  shall  keep  a  set  of  books  which 
shall  clearly  and  plainly  present  In  detail 
a  complete  condition  of  business  transacted, 
Including  all  purchases,  sales  and  shipments 
of  said  stock,  both  for  cash  and  credit  from 
the  date  of  the  inventory,  provided  for  in  the 
first  section  of  this  clause,  and  during  the 
-continuance  of  this  policy.  (3)  The  assured 
shall  keep  such  books  and  Inventory  and 
also  the  last-preceding  Inventory,  securely 
locked  in  a  flre-proof  safe  at  night  and  at 
all  times  when  the  building  mentioned  in  this 
policy  or  the  portion  thereof  containing  the 
stock  described  therein,  Is  not  actually  open 
for  business;  or  failing  In  this  the  assured 
keep  such  books  and  Inventories  at  nigbt  and 
at  all  such  times  in  some  place  not  exposed  to 
a  fire  which  would  ignite  or  destroy  the  afore- 
said building ;  and  in  case  of  loss  the  assured 
specifically  warrant  agrees  and  covenants 
to  produce  such  books  and  inventories  for  the 
inspection  of  said  company.  ■  (4)  In  the  event 
of  failure  on  the  part  of  assured  to  keep 
and  produce  such  books  and  inventories  for 
the  inspection  of  this  company,  this  entire 
policy  shall  be  null  and  void  and  such  failure 
shall  constitute  a  perpetual  bar  to  any  recov- 
ery thereon,"  PlalntlflTs  evidence  shows  that 
in  November,  1903,  Johnson,  one  of  the  plain- 
tifFs,  bought  the  stock  of  goods  from  one 
Adams,  at  which  time  duplicate  invoices  of 
the  goods  then  on  hand  were  taken.  The 
invoice  retained  by  Johnson  was  destroyed 
when  the  store  burned.  The  duplicate  was 
produced,  identified,  and  read  in  evidence. 
Without  taking  any  Invoice,  on  an  estimate 
that  there  was  $5,500  worth  of  goods  on  hand, 
Thomas,  the  other  plaintiff.  In  December, 
1903,  bought  an  interest  in  the  store  and  be- 
came the  partner  of  Johnson.  Plaintiffs  kept 
no  books  showing  the  amounts  of  their  pur- 
chases or  cash  sales.  The  only  book  they 
kept  was  a  book  of  accounts  of  the  goods  sold 
on  credit.  This  book  was  left  on  top  of  the 
safe  and  was  destroyed  the  night  of  the  fire. 
The  bills  or  invoices  of  purchases  furnished 
by  the  wholesale  dealers  from  whom  plain- 
tiffs bought  goods  were  also  consumed  in  the 
fire.  Plaintiffs  had  an  iron  safe  but  testi- 
fied tbere  was  no  room  in  It  for  these  bills 
or  invoices.  Until  the  1st  of  April,  plaintiffs 
kept  no  account  whatever  of  cash  sales.    It 


appears  they  operated  a  flour  mill  at  Brown 
Branch,  bought  some  wheat  and  sold  flour. 
About  the  1st  of  April  they  commenced  to 
keep  a  cash  account,  but  the  receipts  of  the 
store  and  the  mill  were  counted  up  at  the 
end  of  each  day  and  the  gross  sum  entered 
In  the  cashbook  as  one  Item;  so  that  plaintiffs 
were  unable  to  state  how  much  cash  was  re- 
ceived on  account  of  sales  of  goods  on  any 
day  during  the  time  the  cash  account  was 
kept  After  the  flre  the  plaintiffs  wrote  to 
the  wholesale  houses  from  whom  they  had 
purchased  goods  (after  the  date  of  the  policy) 
asking  for  duplicates  of  the  bills  of  their 
purchases.  The  following  are  samples  of 
the  answers  they  received : 

"Springfleld,  Mo.,  Nor.  5,  i904. 
"Messrs.  Johnson  &  Thomas — ^Dear  Sin: 
In  regard  to  the  job  lot  shoes  yon  purchased, 
believe  it  was  August  the  third  and  fourth, 
the  amount  was  $29  (twenty-nine  dollars). 
Sorry  for  your  misfortune.  Respectfully,  A. 
Tyler." 

"Springfleld,  Mo.,  Oct  1, 1904. 
"Mr.  Adam  Johnson  &  Thomas, 

Brown  Branch,  Mo. 
To  Rogers  &  Baldwin  Hardware  Co.,  Dr. 
Due  in  Wholesale  Hardware. 

Due  after  313,  816  South  St 

"This  statement  is  not  a  demand  for  bills 
not  due.  If  Incorrect,  please  advise  us.  For 
all  accounts  due.  we  desire  a  prompt  remit- 
tance. Past  due  bills  subject  to  sight  draft 
Interest  charged  at  eight  per  cent  on  over- 
due accounts. 

1904        April    6         Mdse.  |  S.30 

"       18  H  29.70 

May    23  «  .     45.73 

June  16  ■  18.78 

■1    20  «  1.16" 

Over  the  objections  of  the  defendant  these 
letters  or  statements  were  admitted  In  evi- 
dence. Plaintiffs  Introduced  other  evidence, 
consisting  of  the  mere  opinions  of  the  wit- 
nesses, tending  to  show  the  stock  of  merchan- 
dise on  hand  at  the  time  of  the  fire  was  as 
good  and  as  valuable  as  the  stock  on  hand  at 
the  date  of  the  policy.  It  was  admitted  that 
the  defendant  Is  a  town  mutual  insurance 
company,  incorporated  and  doing  business 
under  the  laws  of  this  state.  Defendant  of- 
fered no  evidence.  At  the  request  of  the 
plaintiffs  the  court  gave  the  following  In- 
struction to  the  Jury:  "You  are  Instructed 
that,  under  the  law  and  evidence  in  this  case, 
the  plaintiffs  are  entitled  to  recover  the  sum 
of  $500  for  the  loss  of  the  building,  and  the 
sum  of  $3,000  for  the  loss  of  the  stock  of 
merchandise,  and  10  per  cent  damages  on 
the  whole  amount  or  $350  for  their  damage, 
together  with  a  reasonable  attorney's  fee." 
The  following  Instruction  asked  by  the  de- 
fendant was  refused:  "The  conn  mstmcta 
the  Jury  that  under  the  pleadings  and  evi- 
dence, the  plaintiffs  are  not  entitled  to  re- 
cover as  far  as  the  insurance  on  the  stock 
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■of  merchandise  Is  concerned,  and  you  will 
find  for  the  defendant  aa  to  the  Insurance  on 
the  stock  of  merchandise."  The  Jury  re- 
turned the  following  verdict :  "We,  the  Jury, 
find  the  Issues  for  the  plaintiffs  in  the  sum 
of  $500  for  the  loss  of  their  building,  and  the 
sum  of  $3  000  for  the  loss  of  merchandise, 
together  with  6  per  cent,  from  December  20, 
1903,  and  10  per  cent,  damages,  and  an  at- 
torney's fee  of  ?200."  Defendant  filed  a 
timely  motion  for  new  trial,  which  the  court 
overruled,  whereupon  defendant  duly  appeal- 
ed to  this  court. 

Fyke  &  Snyder,  for  appellant 

BLAND,  P.  J.  (after  stating  the  facts). 
Numerous  errors  intervened  on  the  trial  of 
the  cause,  but  If  It  was  error  to  refuse  de- 
fendant's instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  it  is  useless  to  dis- 
cuss the  other  errors.  The  evidence  for  the 
plaintiffs  is  conclusive  that  they  did  not  keep 
the  books  they  agreed  to  keep,  except  a  book 
of  credit  sales,  and  they  did  not  keep  this 
book  In  the  iron  safe  and  it  was  destroyed 
by  Are.  There  is  no, evidence  tending  to 
prove  a  waiver  of  the  stipulations-  set  forth 
in  defendant's  answer. 

In  regard  to  what  is  commonly  called  the 
"iron-safe  clause"  in  policies  of  Insurance, 
In  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol. 
13,  p.  355,  it  is  said:  "It  has  now  become 
well  settled  by  adjudications  which  have 
multiplied  rapidly  during  the  few  years  of 
Its  existence  that  this  clause  is  not  only  rea- 
sonable but  even  desirable,  and  that  In  ordi- 
nary cases  It  will  be  enforced."  In  Crigler 
V.  Ins.  Co.,  49  Mo.  App.  11,  the  Kansas  City 
Court  of  Appeals,  and  In  Keet-Rountree  Dry 
Roods  Co.  V.  Ins.  Co.,  100  Mo.  App.  504,  74 
S.  W.  469,  this  court  held  that  compliance 
on  the  part  of  the  insured  with  the  iron-safe 
clause  was  a  condition  precedent  to  his  right 
•of  recovery;  that,  in  effect,  the  warranty 
was  an  afiSrmative  one  and,  if  breached, 
avoided  the  contract  of  insurance.  An  affirm- 
ative warranty  consists  of  representations  In 
the  iwlicy  of  facts  then  existing.  As  the 
iron-safe  clause  consists  of  representations 
of  things  to  be  done  In  the  future,  it  seems 
to  us  the  warranty  is  not  an  affirmative  one, 
but  a  promissory  one,  and  a  failure  to  sub- 
'  stantlally  comply  with  it  does  not  avoid  the 
contract  of  Insurance,  but  defeats  the  right 
of  recovery.  This  is  the  view  taken  by  the 
United  States  Circuit  Court  of  Appeals,  In 
Western  Assurance  C!o.  v.  Redding,  68  Fed. 
708,  15  C.  C.  A.  619,  and  approved  by  Joyce 
on  Insurance  at  section  2063,  vol.  3,  and  we 
think  the  great  weight  of  authority  coin- 
cides with  this  view.  Virginia  F.  &  M.  Ins. 
Co.  V.  Morgan,  90  Va.  290,  18  S.  E.  191; 
Niagara  Fire  Ins.  Co.  v.  Forehand,  169  111. 
626,  48  N.  B.  830;  Southern  Ins.  Co.  v. 
Parker,  61  Ark.  207,  32  S.  W.  507 ;  Scottish 
Union  &  National  Ins.  Co.  v.  Stubbs,  OS  6a. 
754,  27  S.  E.  180 ;   Roberts,  Willis  &  Taylor 


<3o.  V.  Sun  Mutual  Ins.  Co.  (Tex.  Civ.  App.)  48 
S.  W.  559;  Sowers  v.  Mutual  Fire  Ins.  Co., 
113  Iowa,  551,  85  N.  W.  7C3.  Numerous 
other  case  of  the  same  tenor  and  effect  are 
collected  in  a  footnote  on  pages  710-713,  51 
L.  R.  A. 

The  petition  alleges  that  the  plaintiffs  duly 
performed  all  the  conditions  required  of  them 
by  the  terms  of  said  policy.  The  answer 
denies  this  allegation,  and  pleads,  specially, 
a  breach  of  the  promissory  warranty  to  keep 
books.  Inventories,  etc.  Thus  the  specific  is- 
sue of  the  breach  of  the  warranty  to  keep 
books.  Inventories,  etc.,  was  raised  by  the 
pleadings,  and  the  burden  was  on  the  plain- 
tiff to  show  affirmatively  a  substantial  com- 
pliance with  said  promise.  The  evidence  is 
all  one  way  that  they  utterly  failed  to  keep 
and  perform  this  promise,  literally  or  sub- 
stantially, and  there  being  no  evidence  what- 
ever that  defendant  waived  Its  performance 
the  defendant's  peremptory  Instruction  should 
have  been  given. 

The  Judgment  Is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  Judgment  for  plaintiff 
for  $500,  the  amount  of  the  Insurance  on 
the  house,  with  6  per  cent,  interest  thereon 
per  annum  from  the  date  the  same  should 
have  been  paid  under  the  terms  of  the  policy. 

NORTONI,  J.,  concurs.    GOODE,  X,  absent. 


TOWN  OF  CANTON  v.  MADDEN. 

(St  Louis  Court  of  Appeals.    Missouri.    July  9, 
lOOC.) 

1.  Evidence— Judicial   Notice  —  Municipal 
Obdinances— Regulations. 

State  courts  cannot  take  judicial  cognizance 
of  municipal  ordinances  and  regulations,  but 
their  existence  and  contents  must  be  proved  as 
other  facts. 

[Ed.  Note. — For  cases  in  point  we  vol.  20, 
Cent  Dig.   Evidence,  {  42.] 

2.  Municipal  Cobpobations  —  Obdinances  — 
Violation— Penalties — Pboop. 

Where,  in  a  proceeding  by  a  town  for  vio- 
lation of  an  ordinance  making  the  discharge  of 
firearms  within  its  limits,  without  the  written 
consent  of  the  mayor,  a  misdemeanor,  the  in- 
formation specified  certain  penalties  for  the 
violation  of  the  ordinance,  which  of  itself  pro- 
vided no  penalty,  but  no  ordinance  fixing  a  pen- 
alty was  introduced  in  evidence,  defendant  was 
properly  discharged. 

Appeal  from  Circuit  Court  Lewis  Clounty ; 
E.  R.  McKee,  Judge. 

John  Madden  Was  charged  with  unlawfully 
discharging  a  shotgun  within  the  corporate 
limits  of  the  town  of  Canton  without  the 
written  permission  of  the  mayor,  and  from 
an  order  discharging  him  the  town  appeals. 
Affirmed. 

This  suit  originated  in  the  recorder's  court 
in  the  town  of  Canton.  The  defendant  was 
charged  with  having  unlawfully  fired  off 
and  discharged  a  shotgun  within  the  corpo- 
rate limits  of  said  town  on  July  11,  1904, 
without  having  the  written  permission  of 
the  mayor  so  to  do,  and  in  violation  of  sec- 
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tlon  38  of  chapter  4  of  the  Revised  Ordi- 
nances of  the  town  of  Canton.  A  trial  by 
}ary  was  had  In  the -recorder's  court  and  the 
defendant  acquitted.  The  case  found  Its 
way  into  the  circuit  court,  and  upon  a  trial 
de  novo,  the  plaintiff  Introduced  the  follow- 
ing section  of  the  ordinance  which  It  is  al- 
leged the  defendant  violated:  "Whoever 
shall,  tn  this  town,  fire  or  discharge  any  can- 
non, mnsket,  rifle,  pistol,  revolver,  fowling 
piece,  or  gun  of  any  description,  or  anvil 
(without  written  permission  from  the  may- 
or, which  permission  shall  limit  the  time  of 
such  firing  and  shall  be  subject  to  be  revoked 
by  the  mayor  or  board  of  trustees  at  any 
time),  shall  be  deemed  guilty  of  a  misde- 
meanor." It  will  be  observed  that  there  Is 
no  provision  In  this  section  with  respect  to 
the  penalty  incurred  by  one  violating  its  pro- 
visions. There  was  no  ordinance  introduced 
at  the  trial  providing  a  penalty  for  the  com- 
mission of  the  act  herein  complained  of. 
The  further  facts  in  proof  were  uncontro- 
verted,  to  the  efCect  that  the  defendant  occu- 
pies a  small  property  within  the  limits  and 
adjacent  to  the  outskirts  of  said  town.  He 
follows  the  avocation  of  gardener,  and  had 
set  out  and  then  had  growing  thereon  a  large 
number  of  cabbage  plants.  The  rabbits  in 
the  neighborhood  were  daily  feeding  upon 
and  destroying  said  plants.  The  defendant 
applied  to  the  mayor  of  the  town  for  permla- 
slon  to  shoot  and  kill  such  rabbits  as  were 
found  so  destroying  his  cabbage  plants,  and 
the  mayor  verbally  granted  the  request  He 
failed  to  reduce  his  permission  in  that  be- 
half to  writing,  however,  as  contemplated  by 
the  ordinance  quoted.  It  was  shown  that  on 
the  day  mentioned  the  defendant,  acting  in 
good  faith  on  such  verbal  permission  from 
the  mayor,  shot  a  rabbit  on  his  premises 
while  in  the  act  of  destroying  his  cabbage 
plants  In  the  garden.  At  the  conclusion  of 
all  the  evidence,  the  court  peremptorily  in- 
structed the  Jury  to  find  the  defendant  not 
guilty.    Plaintiff  appeals. 

O.  M.  Ewalt  and  R.  W.  Ray,  for  appellant. 

0.  C.  Clay,  Horace  B.  Clay,  and  Geo.  Ellison, 
for  respondent. 

NORTONI,  J.     (after  stating  the  facts.) 

1.  It  seems  that  the  trial  court  was  Justified 
In  peremptorily  directing  the  defendant's  ac- 
quittal on  the  nncontroverted  facts  in  proof. 
In  the  first  place,  the  ordinance,  as  attempt- 
ed to  be  enforced  here,  would  be  violative  of 
the  spirit  of  our  Constitution  and  the  funda- 
mental principles  of  the  common  law.  This 
Is  manifested  from  the  following  reservations 
of  right  to  the  citizen  which  are  not  dele- 
gated to  the  state.  It  is  provided  in  our  Bill 
of  Rights: 

First  Section  4  of  article  2  of  the  Consti- 
tution of  Missouri  of  1875  provides:  "That 
all  persons  have  a  natural  right  to  life,  liber- 
ty and  the  enjoyment  of  the  gains  of  their 
own  industry." 


Second.  Section  30  of  article  2  of  the  Coa- 
stltution  of  Missouri  provides;  "That  no 
person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  The 
right  to  have  and  enjoy  the  fruits  of  one's 
own  Industry,  Is  recognized  and  reserved  to 
the  citizen  as  a  natural  and  Inalienable  priv- 
ilege and  no  authority  is  delegated  to  the 
state  by  him  to  deny  this  sacred  privilege, 
and  it  follows  as  a  necessary  corollary  that 
the  citizen  has  the  same  natural  right  to  use 
whatever  force,  and  no  more,  to  protect  that 
property  from  total  destruction  as  may  ap- 
pear, reasonably  necessary  to  one  acting  in 
good  faith.  Reed  ▼.  Goldnedi:,  112  Mo.  App. 
SlOi  86  S.  W.  1104. 

Third.  Section  17  of  article  2  of  the  Con* 
stitution  of  Missouri  provides  as  follows: 
"That  the  right  of  no  citizen  to  keep  and 
bear  arms  In  defense  of  bis  home,  person  or 
property  *  •  *  shall  be  called  Into  ques- 
tion." Now  It  must  be  conceded  If  the  citi- 
zen has  reserved  to  himself  the  right  to  bear 
arms  in  defense  of  his  home,  person  or  prop- 
erty, be  also  has  reserved  the  right  to  effectu- 
ate that  privilege  by  employing  such  arms 
under  the  established  limitations  of  the  law, 
when  a  proper  occasion  presents  itself  and 
renders  such  employment  imperative  in  or- 
der to  give  life  and  vigor  to  this  natural 
right  for  the  right  to  bear  arms  In  defense 
of  one's  property,  his  home  or  his  person, 
would  amount  to  naught  if  the  right  to  use 
such  arms,  under  proper  circumstances,  were 
denied.  While  under  the  theory  of  our  or- 
ganic law,  the  right  of  the  citizen  to  bear 
arms  in  defense  of  his  home  and  property  la 
identical  with  that  to  defend  his  person.  It 
is  true  that  the  right  to  employ  such  arms 
in  defense  of  either  home  or  property  is  not 
of  that  same  high  and  sacred  order  as  the 
right  to  defend  his  person ;  nevertheless  such 
rights  are  analogous  and  nearly  allied,  as  Is 
manifest  by  the  spirit  of  the  (Jonstitution, 
and,  under  proper  circumstances,  the  right  to 
employ  arms  to  protect  property  may  become 
of  the  very  highest  order.  Suppose  the  de- 
fendant bad  been  personally  assaulted  by 
another  on  the  s'treets  of  Canton  with  a  knife 
or  gun  or  other  deadly  weapon  under  snch 
circumstances  as  to  greatly  endanger  his  life 
or  render  him  liable  to  great  personal  In- 
Jury  ;  would  be  not  have  had  the  right;  not- 
withstanding the  ordinance  in  question,  an- 
der  such  circumstances,  to  defend  his  life  or 
person  by  firing  a  gun  without  first  having 
obtained  written  permission  from  the  mayor 
so  to  do?  Or,  suppose  desperadoes  had  as- 
saulted his  home  with  the  manifest  purpose 
to  destroy  and  demolish  It;  would  he  be  held 
to  have  violated  the  ordinance  because,  for- 
sooth, he  availed  himself  of  his  natural  and 
constitutional  right  to  defend  his  home  by 
employing  such  force  as  is  necessary,  and 
no  more,  even  to  the  extent  of  discharging 
firearms  against  such  invasion  without  the 
written  permission  of  the  mayor?  These  are 
questions  which  suggest  themselves  to  out 
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minds  as  being  conclusive  of  tbe  entire  prop- 
osition Involved  In  the  record  before  us. 
They  are  broad  and  sound  considerations 
which  amply  support  and  justify  the  action 
of  the  learned  trial  Judge  In  peremptorily  di- 
recting the  defendant's  discharge.  It  may 
be  and  no  doubt  Is  true  that  the  defendant 
could  not  Justify  the  discharge  of  firearms 
against  an  Intruding  horse  or  cow  or  other 
domestic  animal  trespassing  uix)n  and  de- 
stroying his  garden,  for  the  reason  that  such 
would,  no  doubt,  have  been  the  employment 
of  more  force  than  was  reasonably  necessary 
for  the  purpose,  and  further,  there  would,  no 
doubt,  be  in  such  conduct  a  wanton  disre- 
gard of  tbe  property  rights  of  others,  liuui- 
much  as  domestic  animals  are  property.  But 
tbe  principle  has  no  application  to  the  case 
of  a  wild  animal,  such  as  that  involved  here. 
It  is,  of  course,  a  matter  of  common  knowl- 
edge that  rabbits,  as  wild  animals,  are  cap- 
able of  doing  Immeasurable  and  irreparable 
Injury  to  growing  vegetation  In  the  gardens, 
and  that  the  only  effectual  manner  In  which 
to  relieve  such  invasion  of  private  rights  Is 
tbe  slaughter  of  the  animals.  The  case  may 
be  likened  to  that  of  wild  animals,  such  as 
wolves  entering  upon  premises  and  destroy- 
ing sheep,  or  foxes  destroying  chickens.  In 
either  of  the  cases  mentioned,  the  slaughter 
of  tbe  intruding  animals  by  the  use  of  fire- 
arms is  not  an  exercise  of  more  force  than  is 
reasonably  necessary  under  the  circumstan- 
ces, nor  is  it  an  invasion  of  the  property 
rights  of  others,  as  such  animals  are  with- 
out private  ownership. 

What  lias  lieen  said  on  this  feature  of  the 
case  is  in  the  nature  of  suggestions  only,  as 
tending  to  support  tbe  Judgment  of  tbe  learn- 
ed trial  court  upon  the  theory  that  tbe  ordi- 
nance, in  so  far  as  its  attempted  enforce- 
ment on  the  facts  in  proof,  was  violative  of 
tbe  constitutional  rights  of  the  defendant 
Inasmuch  as  this  court  is  without  authority 
to  adjudicate  constitutional  questions,  how- 
ever, the  considerations  suggested  are  not  de- 
cided, nor  will  tbe  Judgment  of  the  court  be 
rested  thereon.  The  questions  are  only  dis- 
cussed. From  otber  considerations,  the  Judg- 
ment of  tbe  trial  court  must  be  affirmed. 

2.  It  is  well  settled  that  tbe  state  courts 
cannot  take  Judicial  cognizance  of  municipal 
ordinances  and  regulations.  Their  existence 
and  contents  must  be  proved  in  a  case  on 
trial  therein  as  otber  facts  are  established. 
City  of  St  Louis  V.  Roche,  128  Mo.  541.  31 
S.  W.  915.  Therefore,  it  devolved  upon  the 
plaintiff  to  show  by  proof,  not  only  that  the 
town  of  Canton  bad  provided  and  levied  the 
ordinance  against  the  discharge  of  firearms 
-within  said  town,  without  written  permis- 
sion of  the  mayor,  but  It  devolved  upon  it  as 
well  to  show  by  competent  proof,  which  was 
the  ordinance  itself,  what  penalty  it  bad  pro- 
vided for  such  offenses;  otherwise  the  court 
would  be  at  a  loss  to  affix  a  punishment  in 
pursuance  of  the  ordinances  of  the  town  bad 


conviction  been  had  thereunder.  Although 
plaintiff  had  charged  and  specified  In  Its  In- 
formation certain  penalties  for  tbe  violation 
of  tbe  ordinance  mentioned,  it  wholly  failed 
to  Introduce'  Its  ordinance,  if  It  had  such, 
providing  what  penalty  the  town  authorities 
had  prescribed  for  the  commission  of  this 
or  any  other  misdemeanor.  Without  such, 
there  was  a  total  failure  of  proof,  essential 
to  support  a  valid  Judgment  in  the  case,  and 
the  learned  trial  Judge  very  proi>erly  so  de- 
clared as  a  matter  of  law. 

The  Judgment  wili  t>e  affirmed.    It  is  so 
ordered. 

BLAMD,  P.  J.,  and  600DB,  J.,  concur. 


CITY  OF  EXCELSIOR  SPRINGS,  to  Use  of 

Mccormick,  v.  bttenson. 

(Kansas  City  Court  of  Appeals.    Missouri.    July 
2,  1906.    Rehearing  Denied  Oct.  1,  1906.) 

1.  MuniOIPAI.       COHPOBATIONS PUBLIO       IM- 

PBOVKUENTS SPICIAI.  TAX   BILLS— VAUDI- 

TT — Bttbdkn  of  Pboof. 

The  presumption  that  special  tax  bills  are 
valid,  arising  from  the  presamption  of  right 
acting  on  tbe  part  of  the  municipal  officers  and 
from  the  fact  that  tax  bills  are  prima  facie  evi- 
dence of  the  regularity  of  the  proceedings,  goes 
no  further  than  to  cast  tbe  burden  of  proof  on 
one  assailing  tbe  validity  of  the  bills  to  show 
that  the  proceedings  were  not  In  conformity  to 
law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  t  1137.] 

2.  Same — ^TATirrEB — Compliance. 

Where,  in  proceedings  leading  to  the  levy- 
ing of  an  assessment  for  a  street  improvement, 
tbe  law  has  been  ignored,  the  assessment  is 
void  whether  actual  injury  has  been  inflicted 
or  not 

[Bd.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  |  1063.] 

3.  Saio: — Construction. 

Rev.  St.  1889,  {  1592,  as  amended  by  Laws 
1893,  p.  107,  providing  that  the  board  of  alder- 
men of  cities  of  the  fourth  class  shall  have  pow- 
er by  ordinance  to  cause  to  be  graded  all  streets 
within  the  clt^  at  such  time  and  to  such  extent 
and  of  such  dimensions  and  with  such  materials 
and  in  such  manner  and  under  such  regulations 
as  shall  be  provided  by  ordinance,  does  not  re- 
quire the  street  improvement  to  be  let  to  the 
lowest  bidder,  but  authorizes  a  city  of  that  class 
to  select  by  ordinance  the  method  for  doing  tbe 
work  of  street  improvement,  and  a  city  adopt- 
ing an  ordinance  must  follow  it. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36. 
C«it.  Dig.  Municipal  Corporations,  88  854,  862.] 

4.  Sake  —  Obdinance  —  Complianob  wrrn 
Pbovisions. 

An  ordinance  of  a  city  of  the  fourth  class, 
adopted  pursuant  to  Rev.  St  1889,  f  iri02,  as 
amended  by  Laws  1803,  p.  107,  provided  for  a 
street  improvement  specifying  tbe  time  allotted 
for  the  completion  of  the  work,  the  materials 
to  be  used,  the  manner  and  regulations  to  be 
followed,  and  with  reference  to  the  extent  and 
dimensions  of  the  improvements  fixed  a  boun- 
daiv  at  each  end  of  the  street  and  stated  that 
eaco  street  was  to  be  macadamized  to  tbe  full 
width  thereof,  exclusive  of  sidewalks.  When 
tbe  ordinance  was  passed,  and  when  the  con- 
tract for  the  work  was  awarded,  the  sidewalk 
limits  had  not  been  established.  Held,  that  the 
city  failed  to  comply  with  the  ordinance  in  let- 
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ting  the  contract,  rendering  special  tax  bills  is- 
sued in  payment  of  the  work  inyalid. 

[Ed.  Note. — For  cases  in  i>olnt,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  (  1063.] 

6.  Same  —  Cubbing  —  Obdihance  —  Sum- 

CIBNCT. 

An  ordinance  providing  for  the  curbing  of  • 
street  "according  to  the  established  grad?'  re- 
fers to  the  grade  previously  established,  and 
special  tax  bills  Issued  for  the  worlc  are  not  in- 
valid on  the  ground  that  the  matter  of  the  grade 
is  left  to  the  city  engineer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  g  812.] 

6.  Same  —  Authobitt  or  City  to  Dibect— 
Statutes. 

Rev.  St.  1889,  §  1592,  as  amended  by  Laws 
1893,  p.  107,  authorizing  cities  of  the  fourth 
class  to  cause  streets  "to  be  graded,  constructed, 
reconstructed,  paved,"  etc.,  authorizes  a  city  or 
the  class  to  issue  special  tax  bills  to  pay  for  the 
cost  of  curbing,  especially  in  view  of  the  pro- 
vision in  the  section  authorizing  the  issuance 
of  tax  bills  for  special  assessments  for  "paving, 
macadamizing  and  curbing,"  for  the  terms  "con- 
structed" and  "paved"  ref«»  to  the  entire  pave- 
ment of  the  street  and  Include  curbing,  which  is 
a  necessary  part  thereof. 

7.  Same — Stbeet    Impbovement — Contbact — 
Tax  Bills — Validity. 

An  ordinance  for  a  street  improvement  re- 
quired the  worlc  to  be  completed  in  a  time  speci- 
fied without  Qualification.  The  contract  for  the 
work  stipulated  that  a  specified  sum  per  day 
should  be  deducted  from  the  amount  of  the  esti- 
mate as  liquidated  damages  for  each  day  the 
work  remained  unfinished,  unless  the  delay  was 
excused  by  the  city  engineer.  The  improvement 
was  completed  in  the  time  fixed  in  the  ordinance. 
Held,  that  the  special  tax  bills  issued  in  pay- 
mmt  of  the  work  were  not  void  because  of  the 
provision  in,  the  contract  authorizing  the  city 
engineer  to  extend  the  time  for  the  completion 
of  the  work. 

8.  Same. 

A  contract  for  a  street  Improvement  bound 
the  contractor  to  pay  the  engineering  expenses. 
The  engineering  work  was  performed  by  the 
city  engineer^  who  received  a  salary.  The  or- 
dinance providing  for  the  work  did  not  require 
the  payment  of  such  expenses  by  the  contractor, 
nor  were  they  included  In  the  estimates  filed 
by  the  engineer.  Held,  that  as  such  expenses 
could  not  have  been  taken  into  consideration  in 
the  bidding,  they  imposed,  no  additional  burden 
on  the  property  owners,  and  the  special  tax  bills 
issued  in  payment  of  the  work  were  not  in- 
valid. 

9.  Same. 

The  ordinance  and  contract  for  the  curbing 
of  a  street  provided  for  the  curbing  from  "the 
west  line  of  lot  7  •  *  *  east  to"  a  point 
named.  The  tax  bills  issued  in  payment  of  the 
work  recited  that  it  had  been  completed  from  the 
west  line  of  the  lot.  The  improvement  construct- 
ed began  at  the  east  line  of  the  lot.  Under  the 
facts  it  appeared  that  a  mistake  was  made  in 
naming  the  west  for  the  east  line  of  the  lot. 
field,  that  the  special  tax  bills  were  not  void  be- 
cause of  such  mistake. 

10.  Same— Bubden  of  Pkoop. 

Under  the  statute  making  special  tax  bills 
issued  in  payment  of  a  street  improvement  prima 
facie  evidence  of  the  regularity  of  the  proceed- 
ings, one  assailing  the  validity  of  the  bills  on 
a  particular  ground  has  the  burden  of  establish- 
ing the  fact  relied  on. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
C'Cnt.  Dig.  Municipal  Corporations,  §§  1137, 
1138.] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  W.  Alexander,  Judge. 
Action  by  the  city  of  Excelsior  Springs,  to 


tbe  Use  of  David  McCormlck,  against  Henry 

Ettenson.    From    a    judgment   for   plaintiff, 
defendant  appeals.     Reversed  and  remanded. 

Harris  U  Moore  and  I.  J.  Rlngolsky,  for 
appellant  D.  C.  Allen  and  Sandusky  & 
Sandusky,  for  respondent 

JOHNSON,  J.  Action  to  enforce  special 
tax  bills  Issued  in  payment  of  certain  street 
Improvements  in  Excelsior  Springs.  Tbeir 
validity  is  attacked  by  defendant  on  a  num- 
ber of  grounds,  but  was  sustained  by  tbe 
trial  court.  An  appeal  was  allowed  to  tbis 
court  but  on  motion  of  defendant  tbe 
cause  was  certified  to  the  Supreme  Court 
becanse,  in  our  opinion,  a  constitutional 
question  was  involved.  The  Supreme  Court 
reached  a  different  conclusion  and  remanded 
the  cause.  Excelsior  Springs,  to  Use,  etc.,  v. 
Ettenson,  188  Mo.  129,  86  S.  W.  255,  and  In 
tbe  opinion  filed  eliminated  that  question 
from  tbe  case. 

Thirty-six  tax  bills  were  issued  against 
property  oi  defendant  In  Excelsior  Springs, 
a  city  of  tbe  fourth  class;  nine  for  the  ma- 
cadamizing of  Main  street  nine  for  tbe 
curbing  laid  thereon,  nine  for  the  macadamiz- 
ing of  Broadway  and  nine  for  curbing  on 
that  street.  Each  tax  bill  was  made  tbe 
subject  of  a  count  in  the  petition.  In  the 
judgment  a  separate  finding  was  made  on 
each  count  and  judgments  were  rendered 
in  tbe  aggregate  on  ail  counts  affecting  tbe 
same  property.  The  improvements  mention- 
ed consisted  of  tbe  macadamizing,  guttering, 
and  curbing  of  Broadway,  Soutb,  and  lialn 
streets.  Broadway  runs  east  and  west. 
Soutb  is  the  eastward  prolongation  thereof. 
Main  runs  north  and  south  crossing  Broad- 
way. On  June  28,  1894,  the  city  in  provid- 
ing for  the  doing  of  tbe  work  contemplated 
passed  four  ordinances,  1.  e..  No.  232  for 
tbe  macadamizing  and  guttering  of  Broad- 
way and  Soutb  streets.  No.  240  for  the  curb- 
ing of  tbe  same,  No.  236  for  macadamizing 
Main  street  and  No.  244  for  tbe  curbing 
thereof.  Each  ordinance  required  tbe  city 
engineer  to  make  and  file  in  tbe  city  clerk's 
office  an  estimate  of  tbe  improvement  stat- 
ing In  those  relating  to  macadamizing  tbe 
cost  per  square  yard  "for  macadamizing  ac- 
cording to  tbe  specifications  of  this  ordinance 
and"  in  those  relating  to  curbing  "the  cost 
per  lineal  foot  for  said  curbing  according  to 
specifications,"  etc.  The  mayor  and  clerk 
were  required  to  advertise  for  bids  in  the 
official  newspaper  for  a  period  of  10  days 
and  each  ordinance  made  it  mandatory  on 
the  mayor  and  board  of  aldermen  to  "let 
the  contract  •  •  •  to  the  lowest  and 
best  bidder  provided  tbe  amount  bid  does  not 
exceed  the  estimate  price."  Tbe  estimates 
were  filed,  advertisements  made,  and  on 
July  21st,  by  resolutions  duly  passed,  the 
whole  work  was  awarded  to  F.  P.  McCormlck, 
whose  bid  on  tbe  macadam  was  60  cents  per 
square  yard,  and  on  the  curbing  50  cents 
per  lineal  fbot    Written  contracts  were  made 
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with  McConuick  on  July  26th  and  on  the 
game  day  these  were  coafirmed  by  the  city 
In  ordinances  duly  passed.  The  ImproTements 
were  completed  by  the  contractor  in  the 
time  required  by  the  ordinances  and  con- 
tracts— 120  days — the  cost  thereof  computed 
and  apportioned,  and  the  tax  bills  were  Issued 
on  November  15th  and  delivered  to  the  con- 
tractor, who,  before  the  bringing  of  this 
suit,  assigned  them  to  the  plaintiff.  At  the 
time  these  improvements  were  made  the 
right  of  the  city  to  assess  the  cost  of  such  Im- 
provements against  the  adjoining  property 
was  derived  from  the  provisions  of  section 
1592,  Bev.  St  1888,  as  amended  in  1893 
(Sess.  Acts  1883,  p.  107  et  seq.).  That  sec- 
tion provided:  "The  board  of  aldermen  shall 
have  power  by  ordinance  to  cause  to  be  grad- 
ed, construed,  reconstructed,  paved,  or  oth- 
erwise improved  and  repaired,  all  streets, 
sldewallcs  and  alleys,  and  pubue  highways, 
and  parts  thereof  within  the  city  at  such 
time  and  to  such  extent  and  of  such  dimen- 
sions and  with  such  materials  and  in  such 
manner  and  under  such  regulation  as  shall 
be  provided  by  ordinance,"  etc.  The  ordi- 
nances passed  by  the  city  for  the  macadam- 
izing specified  the  time  allotted  for  the  com- 
pletion of  the  work,  the  materials  to  be  used, 
the  manner  and  regulations  to  be  followed, 
and  with  reference  to  the  extent  and  dimen- 
sions of  the  improvements  fixed  a  boundary 
at  each  end  thereof  and  stated  that  each 
street  was  to  "be  macadamized  to  the  full 
width  thereof  exclusive  of  sidewalks." 
Broadway-South  street  Is  60  feet  wide; 
Main  street  40  feet  When  the  ordinances 
were  passed  no  sidewalk  limits  bad  been 
established  by  the  city  on  these  streets  either 
by  general  or  special  ordinance,  nor  were 
they  fixed  until  after  the  contracts  had  been 
awarded  to  McCormlck.  On  July  26th,  the 
date  the  contracts  were  made  and  confirmed 
by  ordinance,  the  city  passed  an  ordinance 
establishing  the  width  of  the  sidewalks  on 
Broadway-South  street,  at  eight  feet  and 
on  Main  street  at  six  feet.  It  thus  will  be 
seen  that  bidders  were  not  advised  by  the 
ordinances,  nor  by  the  plans  and  specifica- 
tions, of  the  extent  of  the  macadamizing  re- 
quired, since  a  necessary  dimension — the 
width — was  not  stated,  and  could  not  have 
been  known.  Defendant  relics  on  this  omis- 
sion to  defeat  the  validity  of  the  bills  Issued 
for  the  cost  of  the  macadamizing. 

We  give  ready  assent  to  the  argument  of 
plaintiff  "that  all  presumptions  are  in  favor 
of  the  right  acting  of  public  officers"  and  that 
"the  tax  bills  themselves  are  prima  facie  evi- 
dence of  the  regularity  of  the  proceedings  for 
such  q;)eclal  assessments,  of  the  validity  of 
the  bill,  of  the  doing  of  the  work,  of  the 
furnishing  of  the  materials  charged,  and  of 
the  liability  of  the  property  to  the  charge 
stated  in  the  bill."  But  such  presumptions 
go  no  further  than  to  cast  the  burden  of 
proof  on  defeodant  to  clearly  show  that  the 
proceedings  were  not  in  substantial  conform- 


ity to  the  requirements  Imposed  by  law,  and 
should  the  proceedings  In  the  record  before 
us  disclose  a  fatal  Infirmity  the  presumptions 
Invoked  must  give  way.  This  Is  in  line  with 
the  expression  of  the  Supreme  Court  in  Pav- 
ing Co.  V.  Ullman,  137  Mo.,  loa  clt  568,  38 
S.  W.  464,  copied  in  the  brief  of  counsel  for 
plaintiff:  "It  Is  our  duty  to  assume  (in  the 
absence  of  a  showing  to  the  contrary)  that 
the  municipal  authorities  have  proceeded  In 
accordance  with  law  and  not  in  violation 
thereof.  Action  by  city  officials  In  regard 
to  the  imposition  of  special  taxes  for  a  street 
improvement  comes  within  the  protection  of 
the  general  maxim  that  public  officers  are 
presumed  to  have  rightly  acted  vntU  the  con- 
trary U  clearly  made  to  appear.  It  is  a 
grave  error  to  suppose  that  the  law  looks 
with  any  disfavor  upon  these  special  tax 
bills  for  street  Improvements.  They  are  to 
be  treated  with  the  same  fairness  and  jus- 
tice that  should  be  accorded  all  public  acta 
of  the  civil  authority  ichen  taken  in  conform- 
ity to  law.  And  a  want  of  conformity  to 
law  Is  not  to  be  presumed  as  to  such  govern- 
mental action  any  more  than  to  other  pro- 
ceedings of  public  functionaries,  Farrar  v. 
St  Louis,  80  Mo.  393."  (The  italics  are  ours.) 
The  facts  we  have  stated  are  clear  and  In- 
disputable for  they  are  matters  of  public 
record  and  now  we  will  consider  their  effect 
on  the  validity  of  the  tax  bills.  It  is  true, 
courts  should  not  look  with  disfavor  on  such 
special  assessments  (or  they  result  from  a 
method  prescribed  by  the  legislative  depart- 
ment of  government  for  the  making  of  nec- 
essary and  Indispensable  street  improvements 
In  municipalities  and  therefore  should  be  en- 
forced with  fairness  and  Justice,  but  also 
is  it  true  that,  at  best  they  are  harsh  and 
coercive  in  their  effect  on  the  property  own- 
er. They  are  an  exercise  of  sovereignty,  of 
the  taxing  power  of  the  state  (City  of  In- 
dependence V.  Gates,  110  Mo.  374,  19  S.  W. 
728;  McCutcheon  v.  Railroad,  72  Mo.  App. 
271),  and  for  that  reason  courts  have  care- 
fully enforced  the  provisions  found  In  the 
laws  authorizing  their  Imposition  that  are 
designed  to  protect  the  rights  of  the  property 
owner  to  the  end  that  he  may  not  become 
the  unwilling  and  helpless  victim  of  possible 
dishonest  practices  on  the  part  of  public  of- 
ficials or  contractors,  and  when  it  appears 
that  such  safeguards  have  been  Ignored  in 
the  proceedings  leading  to  the  assessment 
the  law  pronounces  the  assessment  void  re- 
gardless of  whether  or  not  actual  injury  has 
been  Inflicted  In  the  specific  case,  for  the 
destroying  vice  lies  in  opening  a  door  to 
fraud  or  favoritism  that  the  lawmaking  pow- 
er has  said  must  remain  closed.  Plaintiff 
points  out  that  "the  charter  of  Excelsior 
Springs  (Bev.  St  1889,  p.  444;  Acts  1893,  p. 
107)  did  not  require  public  work  to  be  ad- 
vertised and  let  to  the  lowest  bidder,  nor  was 
there  any  general  ordinance  that  so  requir- 
ed," and  adds:  "The  city  could  therefore 
proceed  without  It"    The  statute  did  not  re- 
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quire  the  work  to  be  contracted  nor  let  to  ' 
the  lowest  bidder  (Warren  v.  Paving  Co., 
115  Mo.  572,  22  S.  W.  490),  but  It  authorized 
such  procedure  as  one  likely  to  be  adopted 
by  cities  of  this  class  and  required  the  dty 
to  specify  in  the  ordinance  providing  for 
the  improvement  In  what  manner  the  work 
should  be  done.  In  addition  to  what  we 
have  quoted  before,  the  ordinances  provided: 
"When  a  majority  of  the  resident  real  es- 
tate owners  in  front  feet  on  such  street 
•  •  •  petition  the  board  of  aldermen  to 
have  such  street  •  »  »  paved  or  macad- 
amized then  the  same  shall  be  done  in  the 
manner  •  •  •  designated  in  such  ordi- 
nance," etc.  In  this  enactment  the  Legisla- 
ture chose  not  to  designate  an  exclusive  meth- 
od for  the  doing  of  the  woric  of  street  im- 
provements in  cities  of  this  class  and  invest- 
ed the  city  with  the  legislative  function  of 
making  a  selection  among  different  methods, 
but,  obviously,  having  in  view  the  protection 
of  the  property  owner  required  the  city  to 
express  Its  selection  in  the  ordinance  provid- 
ing for  the  Improvement  and  strictly  to  follow 
the  method  adopted.  Those  were  conditions 
precedent,  the  performance  of  which  was 
made  essential  to  the  exercise  of  the  right  to 
levy  a  special  assessment  to  pay  for  the  cost 
of  the  imijrovemenl  Springfield  v.  Weaver, 
137  Mo.,  loc  cit  666,  37  S.  W.  509,  39  S.  W. 
276 ;  City  of  Nevada  v.  Eddy,  123  Mo.  546, 
27  S.  W.  471.  Being  charged  with  the  duty 
of  providing  a  method  for  doing  the  work, 
it  Is  Immaterial  that  the  city  was  not  bound 
in  the  first  Instance  to  advertise  for  blda 
and  to  let  the  contract  to  the  lowest  and  best 
bidder.  That  was  a  method  it  could  select 
and  in  proceeding  with  the  improvements 
under  the  ordinances  adopting  it,  the  city 
was  bound  to  follow  It  in  the  manner  and  to 
the  extent  that  would  have  been  required 
had  the  statute  in  express  terms  made  that 
method  exclusive.  Thus,  It  will  be  seen  that 
the  duty  of  the  City  to  advertise  for  bids 
and  to  let  the  contracts  to  the  lowest  and 
best  bidder  was  imperative.  The  perform- 
ance of  that  duty  was  regulated  by  the  terms 
of  the  statute  requiring  the  ordinance  to 
state  all  of  the  facts  concerning  the  improve- 
ments necessary  to  enable  contractors  to  pre- 
pare their  bids  intelligently.  The  prime  ob- 
ject of  these  provisions  had  in  view  the  in- 
formation and  guidance  of  property  owners 
and  contractors  to  the  end  that  the  former 
might  know  not  only  the  extent  and  charac- 
ter of  the  work,  and  the  time  in  which  It 
was  to  be  performed,  but  also  have  the  as- 
surance that,  if  advertised  and  let  to  the  low- 
est and  best  bidder,  a  full  and  fair  oppor- 
tunity would  be  afTorded  for  competitive 
bidding.  McQulddy  t.  Brannock,  70  Mo. 
App.  535 ;  Galbreath  v.  Newton,  30  Mo.  App. 
392.  One  of  these  essential  conditions  the 
city  failed  to  perform.  It  advertised  and  let 
the  contract  without  in  any  manner  designat- 
ing one  of  the  dimensions  and  consequently 
bidders  were  left  entirely  in  the  dark  as  to 


the  extent  of  the  macadamizing  Qiat  would 
be  required.  That  depended  on  the  future 
action  of  the  lawmaking  body  of  the  city  and 
was  permitted  to  remain  undetermined  un- 
til after  the  time  allotted  for  the  reception  of 
bids  had  expired.  We  cannot  disregard  this 
mandatory  provision  of  the  statute  by  saying 
that  no  contractor  could  have  been  prevented 
by  this  omission  from  estimating  the  cost  per 
square  yard  of  laying  the  macadam.  He 
could  not  have  known  whether  the  macad- 
amizing on  Broadway  would  be  30  or  50  feet 
in  width.  Knowing  that  the  Improvement 
must  be  completed  in  120  days,  he  well 
might  have  concluded  that,  should  the  city 
establish  the  width  of  the  roadway  at  50 
feet,  he  could  not  purchase  and  assemble  the 
materials  or  obtain  the  necessary  labor  to 
complete  the  work  In  the  time  required,  or, 
if  he  could,  it  would  be  at  an  expense  that 
would  enhance  materially  the  cost  of  the 
work.  This  uncertainty  regarding  the  extent 
of  the  work,  for  aught  that  may  be  known, 
may  have  prevented  some  from  bidding  at 
all  and  may  have  Increased  the  amount  of 
the  bids  submitted  by  others.  Moreover,  the 
omission  opened  the  way  to  favoritism.  Ac- 
tion establishing  the  sidewalk  limits  could 
have  been  delayed  purposely  and  the  favored 
bidder  secretly  informed  of  the  limits  that 
would  be  fixed.  There  is  no  suggestion  of 
such  unfair  practice  in  this  case,  but,  as  we 
said,  the  vice  lies  in  giving  the  opportunity 
for  it  in  the  face  of  statutory  provisions  ex- 
pressly designed  to  prevent  such  possible  oc- 
currences. Ramsey  v.  Field,  115  Mo.  App. 
620,  92  S.  W.  350.  It  follows  from  what  we 
have  said  that  the  failure  of  the  city  to  spe- 
cify the  extent  and  dimensions  of  the  im- 
provements was  the  failure  to  perform  a  con- 
dition made  by  the  statute  preresqulslte  to 
the  exercise  of  the  right  to  levy  an  assess- 
ment and  the  macadamizing  bills  therefore 
are  void.  Construction  Co.  y.  Loevy,  64  M& 
App.,  lo<"-  cIt  434. 

The  validity  of  the  tax  bills  issued  to  pay 
for  the  curbing  Is  attacked  on  many  grounds. 

First,  it  is  said  by  plaintiff  that  these  bills 
should  be  held  Invalid  because  "there  Is  no 
provision  in  these  ordinances  fixing  the  grade 
or  level  at  which  these  Improvements  shall 
be  made,"  and  that,  "as  the  ordinances  are 
thus  silent,  the  provisions  of  the  contracts, 
respectively,  essentially  leave  and  delegate 
to  the  city  engineer  the  whole  matter  of  the 
grade  •  •  •  of  those  improvements." 
Turning  to  the  ordinances,  we  find  in  each 
the  provision  that  the  street  "be  curbed  ac- 
cording to  the  established  grade."  Evident- 
ly, this  refers  to  a  grade  previously  adopted 
by  ordinance  and  in  requiring  conformity 
with  it  in  the  proposed  Improvement  no 
legislative  function  was  permitted  to  be  ex- 
ercised by  the  engineer.  Pn^erty  owners 
and  contractors  could  obtain  definite  infor- 
mation respecting  the  grade  by  an  examina- 
tion of  the  previous  municipal  legislation  on 
that  subject    No  necessary  purpose  was  to 
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be  served  by  aettlng  ont  the  details  of  the 
established  ^ade  In  the  ordinances  providing 
for  the  Improvements.    The  provision  under 
consideration  was  sufficient.    Claflln  v.  Chi 
cago,  178  111.  Md,  53  N.  B.  339. 

The  next  point  made  Is  that  under  section 
1602  (Laws  1893,  p.  107  et  seq.)  no  authority 
was  given  cities  of  the  fourth  class  to  issue 
special  tax  bills  to  pay  for  the  cost  of  curb- 
ing. Power  was  given  the  board  of  aldermen 
by  ordinance  "to  cause  to  be  graded,  con- 
structed, reconstructed,  paved,  or  otherwise 
improved  and  repaired  all  streets,"  etc.,  and 
It  was  provided  that  "w'hen  a  majority  of  the 
resident  real  estate  owners  In  front  feet  on 
such  street  •  •  *  petition  to  have  sacb 
street  •  •  •  graded,  constructed,  recon- 
structed, paved,  or  macadamized,  then  the 
same  shall  be  done  •  •  •  at  the  owner's 
or  occupier's  expense  and  collected  by  special 
tax  bills."  Curbing  is  not  specially  mention- 
ed, bat  dearly  was  Intended  to  be  Included 
in  the  improvements  designated.  The  terms 
"constructed"  and  "paved"  as  here  employed 
were  comprehensive  enough  to  refer  to  the 
entire  pavement  of  the  street.  Curbing  is 
a  necessary  part  of  paving  to  separate  the 
sldewallE  from  the  roadway  for  vehicles  and 
It  would  require  a  strained  construction  of 
the  enactment  to  say  that  the  Legislature  in- 
tended to  authorize  special  assessments  to 
be  levied  to  pay  for  the  cost  of  sidewalks 
and  of  paving  the  way  for  vehicles  and  not 
for  the  cost  of  the  usual  and  necessary  wall 
separating  them.  Morse  v.  City  of  West- 
Port,  110  Mo.  502,  19  8.  W.  831;  Powell  v, 
St.  Joseph,  81  Mo.  347;  Carlln  v.  Cavender, 
56  Mo.  286;  Warren  v.  Henly,  31  Iowa,  81; 
Wistar  V.  Philadelphia,  80  Pa.  505,  21  Am. 
Rep.  112;  In  Matter  of  Petition  of  Bnr- 
melster,  76  N.  T.  174;  In  re  Phillips,  60  N. 
X.  16;  Steckert  v.  East  Saginaw,  22  Mich. 
104;  DUlen  on  Municipal  Corp.  (5th  Ed.) 
I  8797;  6  Words  &  Phrases  Judicially  De- 
fined, 5239  et  seq.  Moreover,  in  the  enact- 
ment we  find  direct  expressions  of  the  legis- 
lative Intent  "Tax  bills  Issued  as  herein 
provided  for  special  assessments  for  paving, 
macadamizing,  curbing,  guttering,  grading," 
etc.,  were  made  assignable  and  "the  owner  of 
any  lot  or  parcel  of  ground  fronting  on  such 
street,  avenue,  square,  gutter,  curb,  alley, 
sidewalk  or  part  therof  to  be  Improved"  was 
Riven  the  right,  on  notice,  to  pay  his  assess- 
ment in  Installments.  We  grant  that  a  munic- 
ipal corporation  has  no  authority  to  create 
a  tax  lien  by  ordinance,  or  otherwise,  where 
none  has  been  expressly  conferred  upon  it  by 
statute  (Inhabitants  of  Houstonia  v.  Grubbs, 
80  Mo.  App.  433),  but  are  holding  that  a  prop- 
er Interpretation  of  the  statute  under  exam- 
ination necessitates  the  conclusion  that  ex- 
press authority  was  conferred  therein  on 
cities  of  the  fourth  class  to  Issue  special  tax 
bills  to  pay  for  curbing. 

Another  point  urged  against  the  validity  of 
the  tax  bills  Is  grounded  on  this  clause  in 
the  contracts :   "It  is  further  agreed  that  the 
96  S.W.— 45 


ram  of  ten  dollars  per  day  shall  be  deducted 
from  the  amount  of  the  final  estimate  of  sala 
work  as  liquidated  damages  for  each  and 
every  day  said  work  shall  remain  unfinished- 
and  unaccepted  by  the  city  engineer  of  said 
city  after  the  time  herein  specified,  within 
which  said  work  shall  be  completed,  unless 
such  delay  Is  excused  by  the  city  engineer." 

The  ordinances  required  the  work  to  be 
completed  in  the  time  stated,  120  days,  with- 
out condition  or  qualification,  and  granted 
no  authority  to  the  dty  engineer  to  extend 
the  time  for  any  cause,  but  it  is  argued 
the  bills  must  be  held  void  because  of  the 
variance  in  these  respects  between  the  con- 
tracts and  the  ordinances.  The  case  of  Mc- 
Quiddy  V.  Brannock,  70  Mo.  App.  535,  is  relied 
upon  to  sustain  this  contention.  In  that  case 
the  Improvement  was  not  completed  in  the 
time  fixed  in  the  ordinance,  and  we  held  the 
tax  bills  void  despite  the  fact  that  the  con- 
tracts authorized  the  city  engineer  to  extend 
the  time  and  the  improvements  were  com- 
pleted in  the  time  so  extended.  But  here  the 
improvements  were  completed  In  the  time 
fixed  In  the  ordinances  and  certainly  it 
would  be  extremely  harsh  and  unreasonable 
to  pronounce  the  bills  void — when  the  con- 
tractor had  compiled  with  the  strict  letter 
Of  the  ordinances — because  the  city  had  at- 
tempted in  the  contracts  to  enlarge  the  pro- 
visions of  the  ordinances,  a  thing  It  clearly 
was  without  power  to  do.  In  the  particulars 
that  the  contracts  are  out  of  harmony  with 
the  ordinances,  the  contracts  must  yield. 
Neill  V.  Gates,  162  Mo.  685,  64  S.  W.  460. 
And,  "when  the  requirements  of  both  ordi- 
nances and  contract  are  fully  satisfied,  surel; 
neither  the  city,  the  property  owner,  nor 
anybody  else  has  any  ground  of  complaint 
against  the  contractor."  Heman  v.  Gilliam. 
171  Mo.  258,  71  S.  W.  163.  As  the  unau- 
thorized stipulations  in  the  contracts  werie 
clearly  void,  we  must  assume  they  were  with- 
out effect  on  the  bidding  and  offered  no  op- 
portunity for  discrimination  in  favor  of  any 
bidder. 

Further  objection  Is  made  on  account  of 
the  inclusion  in  the  contracts  of  an  agree- 
ment on  the  part  of  the  contractor  to  pay 
"the  engineering  expenses  for  laying  out 
and  superintending  and  Issuing  tax  bills  for 
the  same."  The  engineering  work  and  su- 
perintoidence  were  performed  by  the  city 
engineer  who  received  a  regular  salary  from 
the  city  for  his  services,  and  It  has  been  said 
that  "services  rendered  by  officers  of  a 
municipal  corporation,  who  are  paid  a  regu- 
lar salary,  should  not  be  considered  as  form- 
ing any  part  of  the  cost  of  the  Improvement. 
It  is  the  duty  of  municipal  corporations  to 
provide  the  appropriate  machinery  for  mak- 
ing public  improvements  and  the  Individual 
citizen  charged  with  special  benefits  ought 
not  to  be  compelled  to  bear  any  part  of  that 
machinery  beyond  that  which  he  pays  as  one 
of  the  taxpayers  of  the  municipality."  El- 
liott on   Roads  &  Streets    (2d  Ed.)    S   673. 
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Antboritles  holding  contrary  to  this  doctrine 
maj  be  round.  Benlteaa  v.  Detroit,  41  IfUcb. 
UO,  1  N.  W.  889;  In  tbe  Matter  of  l/owden, 
to  N.  Y.  S48.  We  may  concede,  for  arga- 
ment,  without  so  deciding,  that  tbe  dty  had 
no  right  to  impose  on  tbe  property,  against 
which  the  assessment  was  levied,  the  salary 
of  its  engineer  or  any  part  thereof  as  an 
item  of  the  cost  of  the  Improyement,  but 
this  concession,  when  made,  avails  defend- 
ant notliing,  since  it  appears  clearly  that 
this  item  was  not  Included  in  such  cost  and 
therefors  tbe  property  owners  were  not  bur- 
dened with  an  expense  that  should  have  been 
paid  out  of  the  general  revenue.  The  ordi- 
nances providing  for  the  improvements  did 
not  require  the  payment  of  such  expenses 
by  the  contractor,  nor  were  they  included  in 
the  estimates  filed  by  tbe  engineer,  and 
therefore  could  not  have  been  taken  into 
consideration  in  the  bidding.  Appearing  for 
the  first  time  in  tbe  contracts,  they  Imposed 
no  additional  burden  on  the  property  owners 
and  for  that  reason,  if  for  -no  other,  cannot 
be  allowed  to  affect  the  validity  of  the  tax 
bills. 

An  objection  peculiar  to  the  tax  bills  Issued 
for  the  Improvements  on  Broadway-South 
street.  Is  made  on  the  following  ground: 
Both  ordinance  and  contract  provided  for 
the  curbing  "of  Broadway  street  from  the 
west  line  of  lot  7  in  block  19  In  the  Western 
addition  east  to"  a  point  named  and  the  tax 
bills  recited  that  the  work  had  been  complet- 
ed from  the  west  line  of  said  lot  7.  This 
lot  fronts  40  feet  on  Broadway  and  is  on  the 
north  side  of  the  street  It  is  conceded  that 
the  Improvements  constructed  began  at  the 
east  line  of  said  lot  and  the  point  Is  made  that 
these  tax  bills  must  be  held  void  because  the 
woric  was  not  completed  In  substantial  com- 
pliance with  the  requirements  of  the  ordin- 
ance and  contract  Tbe  principle  of  law  in- 
voked in  this  contention  Is  too  well  settled 
to  be  called  In  question.  There  must  be  a 
substantial  compliance  with  the  ordinance 
and  contract  In  such  case  else  no  authority 
exists  to  levy  a  special  assessment  King 
Hill  Brick  Co.  v.  Hamilton,  Bl  Mo.  App.  120; 
City  of  Trenton  v.  Collier,  68  Mo.  App.  483. 
And  furtho'  the  fact  that  full  performance 
would  be  unduly  burdensome,  or  even  Im- 
possible, furnishes  no  excuse  in  law  for  a 
failure  to  perform  all  of  the  conditions.  If 
tbe  Improvement  cannot  be  constructed  as 
provided  for  In  tbe  ordinance.  It  Is  the  duty  of 
tbe  city  to  repeal  the  ordinance  and  begin 
anew.  It  cannot  proceed  under  the  ordinance 
and  materially  change  the  Improvement  and 
compel  proper^  owners  to  pay  therefor.  City 
of  Boonvllle  v.  Stephens  (decided  at  this 
term)  96  8.  W.  814;  Eustace  v.  The  People, 
218  111.  424,  72  N.  B.  1089.  But  under  the 
novel  situation  disclosed  In  the  record  before 
us,  we  are  satisfied  there  was  no  substantia] 
difference  between  the  Improvements  as  au- 
thorized and  as  constructed.  The  western 
terminus  of  Broadway  was  the  east  bank  of 


Fishing  river.  The  street  as  dedicated  and 
platted  did  not  cross  that  stream,  nor  extend 
Into  It  The  southwest  comer  of  lot  7  ex- 
tended to  the  river  bank.  From  this  point 
tbe  course  of  the  bank  was  towards  the  south- 
east BO  that  a  prolongation  southward  of  the 
east  line  of  lot  7  would  have  Intersected 
the  south  line  of  the  street  at  the  point  where 
It  met  the  river  bank,  and  consequently  a 
prok>ngatlon  of  the  west  line  of  the  lot  would 
have  met  an  extension  of  the  south  line  of 
the  street  40  feet  west  of  tbe  east  bank  of  tbe 
river  and  therefore  40  feet  west  of  tlie  ter- 
minus of  tbe  street  No  provision  was  made 
for  extending  the  street  westward.  Such  ex- 
tension would  have  been  neither  practicable 
nor  useful  and  It  Is  altogether  unreasonable 
to  infer  that  anyone  Interested  in  the  work, 
city  officials,  contractors,  or  property  owners, 
contemplated  that  an  embanlunent  SO  feet 
high  was  to  be  constructed  into  midstream  for 
the  sole  purpose  of  providing  an  end  to  a 
street  that  had  no  existence  at  that  place. 
Clearly  a  mistake  was  made  In  naming  the 
west  for  the  east  line  of  the  lot  and  it  would 
be  carrying  the  doctrine  of  street  construc- 
tion to  a  ridiculous  length  to  say  that  this 
obvious  mistake  should  serve  to  defeat  the 
tax  bills.  Bank  v.  Haywood,  62  Mo.  App.  550. 
It  is  more  consistent-  with  reason  and  fair- 
ness to  construe  the  ordinances  and  contract 
to  give  effect  to  the  evident  purpose  of  the 
city  to  macadamize  and  curb  the  street  that 
existed  to  Its  western  terminus,  tbe  east  bank 
of  the  river,  and  not  to  hold  that  the  dty  at- 
tempted to  exerolse  Jurisdiction  over  terri- 
tory that  had  not  been  dedicated  as  a  public 
street  and  over  which  it  had  no  Jurlsdictiou. 
Our  construction  of  the  ordinance  and  con- 
tract requires  the  holding  that  the  Improve- 
ments were  constructed  as  therein  required. 
But  it  is  argued  by  defendant  that  for  aught 
disclosed  the  owner  of  lot  7  may  have  signed 
the  petitions  for  the  Improvements  and  the 
40  feet  frontage  of  that  lot  may  have  been 
necessary  to  make  up  the  required  frontage. 
The  petition  was  not  Introduced  in  evidence 
and  the  question  here  is  concerned  with  the 
burden  of  proof.  Tbe  charter  provided: 
"Such  special  tax  bills  shall  in  any  action 
thereon  be  prima  fade  evidence  of  tiie  regu- 
larity of  the  proceedings  for  such  special 
assessments'  of  the  validity  of  tbe  bill  of  the 
doing  of  the  work  and  of  the  furnishing  of 
the  materials  charged  for  and  of  the  lia- 
bility of  the  property  to  the  charge  stated  In 
the  bill."  With  the  tax  bUls  in  evidence,  the 
burden  was  on  defendant  to  overcome  tbe 
prima  facie  effect  given  them  by  the  statute. 
As  we  have  shown,  the  validity  of  the  bills 
for  curbing  and  the  regularity  of  the  pro- 
ceedings leading  to  their  issue  In  no  manner 
have  been  Impeached  by  the  ordinances,  con- 
tracts, and  other  evidence  offered.  Conse- 
quently, the  burden  still  remained  with  de- 
fendant to  show,  if  he  could,  that  the  peti- 
tion signed  by  tbe  property  owners  was  in- 
sufficient   This  he  baa  not  done  and  there- 
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fore  we  aamime  that  It  conformed  wltli  the 
reqnlrementB  of  the  statate. 

Oth«  qneBtlons  raised  against  the  validity 
of  the  curbing  bills  have  been  considered  and 
are  decided  adversely  to  the  conte&tlou  of 
dtfoidant. 

The  views  expressed  necessitate  the  con- 
clusion that  all  of  the  tax  bills  Issued  for 
cnrbing  are  valid  aud  that  all  issued  for 
macadamizing  are  void.  The  judgment  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  accordingly. 

All  concur. 


CITY  OF  BXCBLSIOB   SPRINGS,   to  tTse 
of  McCORMICE,   r.    MISSISSIPPI 
VALLEY  TRUST  CO. 

(Kansas  C9ty  Court  of  Appeals.    Missouri.    July 
.2,  190&    Rehearing  Denied  Oct.  1,  1906.) 

Appeal  from  Circuit  Court,  Clay  County; 
J.  W.  Alexander,  Judge. 

Action  I^  the  city  of  Excelsior  Springs,  to 
the  use  of  David  McCormick,  against  the 
Mississippi  Valley  Trust  Company.  From  a 
judgment  for  plaintiUI,  defendant  appeals. 
Bevorsed  and  remanded. 

Harrison  L.  Moore  and  L  J.  Rlngolsky, 
for  appellant  D.  C.  Alien  and  Sandusky  & 
Sandusky,  for  respondent 

JOHNSON,  J.  This  suit  relates  to  spe- 
cial tax  bills  of  the  series  to  which  the  tax 
bills  Involved  in  the  case  of  the  same  plaln- 
tur  against  Bttenson,  96  S.  W.  701,  belong. 
The  two  cases  were  tried  together  and  are 
submitted  here  on  the  same  briefs.  We' have 
filed  an  opinion  in  the  Ettenson  Case  at  this 
term,  and  for  the  reasons  therein  stated  the 
tax  bills  for  macadamizing  are  pronounced 
void  and  those  for  curbing  valid.  The  judg- 
ment is  reversed  and  the  cause  is  remanded, 
with  directions  to  the  trial  court  to  enter 
judgment  accordingly. 

All  ooncor. 


RIGOS  T.  ST.  FRANCOIS  COUNTY  RY.  CO. 
(8t  Iioais  Court  of  Apneals.    Missouri.    June  6, 

1.  Stber  RAHJiOADS— Irtebubbar  Rail- 
ways—FArLDBB  TO  Fenct — D0UBI.E  Dau- 
AGES  FOB  Stock  Knxao. 

An  interurban  electric  railway  company, 
incorporated  under  Rev.  St  1899,  c.  12,  art 
3,  S  1187,  and  authorized  to  operate  a  street 
railway  for  public  conveyance  of  passengers, 
mail,  and  express,  is  a  railroad  corporation 
within  article  2,  §  1105,  requirinK  every  rail- 
road corporation  incorporated  in  the  state  un- 
der such  article,  or  any  railroad  corporation 
numing  or  operating  any  railroad  in  the  state, 
to  erect  and  maintain  lawful  fences  on  the  aides 
of  its  road  passing  through  cultivated  fields, 
and,  until  such  fences  are  constructed,  making 
it  liable  for  double  damages  for  stock  killed 
on  its  road. 

2.  Samk— OocxrPATion  or  Pubuc  Roads. 

An  intemrban  electric  railroad  company, 
incorporated  under  Rev.  St  1899,  c.  12,  art  3, 


f  1187,  is  not  relieved  of  its  duty  to  fence  its 
road,  aa  ragulred  by  article  2,  i  1105,  making 
railroad  companies  liable  for  double  damages 
for  stock  Icilled  on  roads,  not  fenced,  running 
through  and  adjoining  inclosed  fields  and  nn* 
inclosed  lands,  because  it  was  constructed  on 
the  right  of  way  of  a  public  road  by  permission 
of  the  county  court 
Bland,   P.   J.,   dissenting. 

Appeal  from  Circuit  Court,  St  Francois 
County ;  Chas.  A.  Killian,  Judge. 

Action  by  B.  W.  Riggs  against  the  St  Fran- 
cois Comity  Railway  Company.  From  a  Judg- 
ment for  plain  tig,  defendant  appeals.  Af- 
firmed.  .  Y 

The  St  Francois  County  Electric  Railway 
Company  was  Incorporated  under  article  S,  c. 
12,  Rev.  St  Mo.  1899,  and  authorized  to  con- 
struct, maintain,  and  operate  a  street  rail- 
way for  the  public  conveyance  of  passengers, 
mail,  and  express  in  the  county  of  St  Fran- 
cois, from  and  through  the  city  of  De  Lassu* 
to  the  city  of  Farmington,  and  thence  to  the- 
unincorporated  town  of  Flat  River,  a  place 
of  about  6,000  people  In  said  county.  OO' 
June  11,  1902,  the  county  court  of  St  Fran- 
cois county  granted  the  corporation  the  right 
(qualified  easement)  to  construct  its  railway 
upon  that  part  of  the  public  road  between' 
the  south  boundary  line  of  the  city  of  Farm- 
ington and  the  city  of  De  Lassus,  a  distance- 
of  about  1%  miles.  Afterwards  the  St  Fran- 
cois County  Electric  Railway  Company  by  ar 
general  warranty  deed  conveyed  its  road, 
franchisee,  etc  to  the  present  defendant  00m.- 
pany.  The  cars  on  defendant's  railway  are- 
propelled  by  means  of  electricity  with  trolley 
appliance.  It  carries  passengers  and  espress. 
United  States  mail,  and  some  freight,  as  Is 
shown  by  the  evidence,  and  it  is  the  principal: 
means  of  transportation  from  the  Iron  Moun- 
tain Railroad  at  the  city  of  De  Lassus  to- 
Farmington.  The  road  is  constructed  and 
maintained  along  and  upon  the  northern  part 
of  the  public  highway  from  Farmington  ta 
De  Lassus.  The  railroad  is  nnfenced  at  the- 
point  in  question.  The  evidence  shows  that 
there  are  posts  standing  between  the  railroad' 
track  and  that  portion  of  the  public  road  oc- 
cupied for  highway  purposes,  but  no  fence- 
thereon.  About  a  quarter  of  a  mile  south  ot 
the  city  of  Farmington  the  plaintiff's  milch 
oow  came  upon  defendant's  tracks  and  was 
injured  and  killed  by  one  of  its  electric  cars. 
This  suit  Is  predicated  upon  section  1105, 
Rev.  St  1899,  to  recover  double  the  value  of 
the  oow.  The  complaint,  sufficient  in  form,, 
alleges  In  substance  that  the  cow  came  upom 
the  railroad  track  at  a  point  where  the  de- 
fendant was  required  by  law  to  erect  and' 
maintain  a  lawful  fence,  which  it  had  wholly 
failed  and  neglected  to  do.  The  trial  was  had; 
before  the  circuit  judge  -without  a  jury.  Thee 
court  found  the  Issues  for  the  plaintiff,  as- 
sessing his  actual  damages  at  $40,  and  doub- 
ling the  same  under  the  provisions  of  th» 
statute.  Defendant  appeals,  and  Mmtends,. 
first  and  principally,  that  it  is  not  a  rail- 
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road  within  the  meaning  of  section  1106^ 
supra,  and  hence  U  not  required^  under  the 
provisions  of  the  said  statute,  to  erect  and 
maintain  fences  along  the  sides  of  its  rail- 
road tracks;  and,  second,  that  in  the  event 
it  Is  held  to  be  a  railroad  within  the  purview 
of  that  statute,  plaintiff  cannot  recover,  inas- 
much as  it  is  only  required  to  fence  where  its 
road  passes  "through,  along,  and  adjoining 
Inclosed  fields  and  uninclosed  lands."  The 
points  will  be  noticed  in  their  order. 

Benj.  H.  Marbury,  for  appellant  R.  a 
Tucker  and  W.  L.  Hensiey,  for  respondent 

NORTONI,  J.  (after  stating  the  facts).  1. 
The  first  proposition  advanced  for  reversal  of 
the  Judgment  is  that  appellant  Is  not  a  rail- 
road corporation  within  the  contemplation  of 
section  1105,  Rev.  St  1899,  and  as  such  re- 
iiuired  to  fence  its  right  of  way  for  the  better 
security  and  protection  of  animals  on  the 
highway  and  at  large,  through  the  country 
traversed  by  it  The  case  of  Sams  t.  Rail- 
way Co.,  174  Mo.  53,  73  S.  W.  686,  61  I/.  R.  A. 
475,  is  cited  and  relied  upon  to  sustain  this 
contention,  and  it  is  argued  that  the  Supreme 
Court  in  that  case  ruled  to  the  effect  that 
the  general  statutes  of  the  state  employing 
the  term  "railroad"  have  application  only  to 
commercial  railroads  and  steam  railroads, 
and  that  street  railroads  are  to  be  excluded 
from  the  provisions  of  all  general  statutes 
employing  the  term  "railroad"  only ;  that  to 
bring  a  company  organized  as  a  street  rail- 
road within  the  purview  of  the  statutes,  as  in 
this  case,  it  should  by  specific  terms  mention 
street  railroads,  etc.  The  majority  of  the 
meml)ers  of  this  court  do  not  so  understand 
that  adjudication.  We  are  of  the  opinion 
that  Its  true  import  is  well  digested  and  stat- 
ed in  the  fifth  point  of  the  syllabus,  in  the 
following  language:  "The  word  'railroad,' 
used  in  the  statute,  may  or  may  not  apply 
to  a  street  railway,  and,  to  determine  wheth- 
er or  not  It  does,  the  connection  In  which 
it  Is  used  must  be  looked  to."  And  it  ap- 
pears in  the  opinion  that  the  court  had  In 
mind  a  special  statute,  and  was  dealing 
with  it  "as  an  act  of  class  legislation" — the 
"fellow  servant  law  of  1897"— and  held  that 
Inasmuch  as  that  act  neither  designated  street 
railroads  "by  name  nor  by  words  necessarily 
indicating  the  intention  to  include  them,  and 
as  such  corporations  were  neither  within  the 
letter  nor  reason  of  the  law,  It  does  not  apply 
to  them."  It  seems  quite  clear  that  this 
much,  and  no  more,  was  decided  in  that  case. 
Indeed,  It  Is  a  rule  universally  approved  that 
the  meaning  of  the  word  "railroad,"  when 
employed  in  a  legislative  enactment  can  only 
be  determined  by  reference  to  the  context  of 
the  act  and  manifest  intention  of  the  Legisla- 
tnr&  As  said  by  Mr.  Wood,  in  his  excellent 
work  on  the  Law  of  Railroads  (volume  1 
[1894]  I  1) :  "Thus  it  has  often  been  a  ques- 
tion whether  the  term  would  Include  a  street 
railway.  The  answer  must  depend  upon  the 
character  of  the  statute  and  the  purpose  for 


wlilcb  it  was  provided."  See,  also,  1  filllott 
on  Railways,  H  4-6.  The  Supreme  Court  of 
Pennsylvania  laid  down  a  most  reasonable 
and  satisfactory  rule  on  the  subject  in  Oyger 
T.  Railway,  136  Pa.  104,  20  Atl.  399,  as  fol- 
lows :  "  'Railway'  and  'railroad'  are  synony- 
mous, and  in  all  ordinary  circumstances  are 
to  be  treated  as  without  distinction,  and 
when  either  of  th^n  is  used  In  a  statute,  and 
the  context  requires  that  a  particular  kind 
of  road  is  intended,  that  kind  will  be  held 
to  be  the  subject  of  the  statutory  provision; 
but  if  the  context  contains  no  such  indica- 
tion and  either  of  the  words  are  used  in  de- 
scribing the  subject-matter,  the  statute  will 
be  held  applicable  to  every  species  of  road 
embraced  within  the  general  sense  of  the 
word  used."  See,  also,  Mass.  Loan  &  Trust 
Co.  V.  Hamilton,  88  Fed.  688,  32  C.  C.  A. 
46.  So  It  appears,  after  all,  we  must  look  to 
the  context  of  the  statute  before  the  court 
and,  upon  taking  into  account  its  object  and 
purpose,  determine  in  each  case,  upon  Its  pe- 
culiar facts,  the  meaning  of  the  word  "rail- 
road" therein  employed,  when  endeavoring 
to  ascertain  to  what  class  or  cliaracter  of 
railroads  the  Legislature  intended  to  apply 
the  regulation  provided,  and  In  no  case  can 
an  accurate  determination  and  result  be  had, 
except  by  a  constant  vigil  as  to  the  mischief 
sought  to  be  prevented  and  the  remedy  sought 
to  be  provided  by  the  enactment. 

2.  With  these  principles  before  us,  let  the 
examination  of  the  case  before  the  court  be 
bad.  The  railroad  in  question  Is  several 
miles  in  length,  the  greater  portion  of  which 
passes  through  an  agricultural  country  in  St 
Francois  county.  It  is  chartered  for  the  pur- 
pose, and  the  second  franchise  granted  to  It 
under  section  1187,  Rev.  St  1899,  is  "to  oper- 
ate its  road  by  animal,  cable,  electric  or  oth- 
er motive  power  as  the  consent  to  the  use  of 
which  said  power  may  be  obtained  from  the 
public  authority  of  such  city,  town  or  coun- 
ty." A  portion  of  the  road  passes  through 
the  city  of  Farmlngton,  a  place  of  about  5,000 
Inhabitants,  and  makes  stops  at  each  and 
every  street  crossing  when  necessary  for  the 
accommodation  of  passengers.  Aside  from 
this,  it  Is  rural  or  Interurban,  rather  than  nr- 
t>an,  and  by  its  charter  It  Is  authorized  to 
"receive  and  collect  such  fares  for  the  trans- 
portation of  persons,  express  and  malls  as 
may  be  provided  In  the  said  consent  of  such 
public  authorities  of  such  city,  town  or  coun- 
ty, given  as  aforesaid."  Section  1187,  Rev. 
St  1809.  The  motive  power  selected  by  It 
and  presumably  authorized  by  St  Francois 
county,  and  the  city,  xmder  the  second  fran- 
chise, quoted  supra.  Is  electrical,  rather  than 
animal  or  cable,  and  falls  under  the  designa- 
tion of  other  motive  power  contemplated  by 
such  franchise.  Its  cars  are  propelled  by 
electricity  at  a  more  or  less  rapid  rate  of 
speed,  as  Is  usual  with  such  roads,  and  there- 
fore, when  in  operation,  it  Is  a  dangerous 
agency  with  respect  to  the  rights  of  those 
persons    who   are   passengers   or   employfis 
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thereon,  as  wdl  as  with  respect  to  the  rights 
of  the  citizens  and  other  persons  along  Its 
route  to  permit  their  animals  to  ran  at  large 
or  to  pass  to  and  fro  upon  the  highway.  In- 
deed, it  may  not  be  so  highly  dangerons  as  a 
steam  railroad  in  operation.  Inasmuch  as  the 
cars  are  not  so  heavy,  nor  the  motive  power 
and  speed  so  great,  generally  speaking,  and 
therefore  casualties  may  be  more  readily 
averted.  Nevertheless  the  fact  remains  that 
It  Is  a  dangerons  agency,  being  operated  by 
means  of  a  motive  power  of  great  force, 
under  a  charter  from  the  state,  in  a  thickly 
populated  community,  which.  If  permitted 
to  continue  with  its  tracks  unfenced,  Is  de- 
signed to  Inflict  Injury  to  its  patrons  and  em- 
ployes aboard  the  cars  on  account  of  the 
probability  of  derailment  by  means  of  colli- 
sions with  animals  on  the  track,  and  designed 
also  to  inflict  injury  to  the  property  rights 
of  citizens  by  killing  or  maiming  such  ani- 
mals as  wander  upon  its  tracks  by  reason  of 
its  failure  to  fence  the  same.  Now,  these 
are  the  very  rights  sought  to  be  protected 
and  rendered  more  secure  hy  the  provisions  of 
the  statute  under  consideration,  therefore  the 
railroad  In  question  falls  within  both  the 
spirit  and  reason  of  the  statute. 

But  it  is  suggested,  even  though  it  comes 
within  the  spirit  and  reason  thereof,  it  does 
not  fall  within  the  letter  of  the  statute,  inas- 
mnch  as  the  words  "street  railroad"  are  not 
therein  employed.  Now,  it  may  be  answered 
to  this  suggestion  that  the  words  "steam  rail- 
road" or  "commercial  railroad"  are  not  em- 
ployed in  the  statute,  and,  except  for  the 
fact  that  the  statute  is  found  In  the  article 
pertaining  to  railroads,  the  argument  that 
steam  railroads  are  not  within  Its  letter  can 
be  predicated  with  as  much  force  on  this 
truth  as  can  the  argument  that  electric  roads, 
organized  under  the  street  railroad  law,  oper- 
ating outside  of  cities  and  towns  and  passing 
through  an  agricultural  country  for  many 
miles,  are  not  within  its  letter.  We  are  not 
persfoaded  by  this  argument  In  the  least. 
The  suggestion  throws  no  light  on  the  sub- 
ject, for  the  word  employed  in  the  statute  is 
"railroad,"  which  properly  applies  to  either 
steam  or  street  railroads,  and  we  therefore 
ascertain  that  the  defendant,  although  or- 
ganized as  a  street  railroad  company,  is  oper- 
ating a  railroad  In  this  state,  and  It  therefore. 
falls  within  the  letter  of  the  statute  as  well. 
The  statute  does  not  mention  steam  railroads 
nor  ll&ilt  Its  application  thereto,  but,  on  the 
contrary.  It  purports  In  express  terms  to  ap- 
ply to  "every  railroad."  The  first  three 
words  of  the  section  are:  "Every  railroad 
corporation."  So  much  as  is  pertinent  here 
reads  as  follows:  "Every  railroad  corpora- 
tion formed  or  to  be  formed  In  this  state,  and 
every  corjwratlon  to  be  formed  under  this  ar- 
ticle, or  any  railroad  corporation  running  or 
operating  any  railroad  in  this  state,  shall 
erect  and  maintain  lawful  fences  on  the  sides 
of  its  road,"  etc.  Section  1105,  Rev.  St  1899. 
It  will  be  observed  that  the  statute  not  only 


applies  to  every  corporattcm  then  in  exist- 
ence and  to  every  railroad  "to  be  formed  un- 
der this  article,^'  but  it  applies  as  well  to 
every  railroad  "to  be  formed  in  this  state," 
and  continues,  and  applies  "to  any  railroad 
corporation  running  or  operating  any  rail- 
road in  this  stata"  These  latter  words  are 
broad  and  comprehensive,  and  include  all 
railroads,  whether  Incorporated  in  this  state 
or  not  Its  terms  are  as  comprehensive  as 
the  subject  Itself,  and  include  within  Its 
scope  the  entire  Import  and  meaning  of  the 
word  "railroad."  It  Is  trae  the  defendant 
was  not  organized  "under  this  article" ;  the 
statute  quoted  being  a  portion  of  article  2,  c. 
12,  Rev.  St  1899,  perteinlng  to  railroads,  and 
the  defendant  having  been  organized  under 
article  8  of  the  same  chapter,  which  latter 
article  pertains  to  street  railroads.  Now, 
both  article  2,  pertaining  to  railroads,  and 
article  8,  pertaining  to  street  railroads,  are 
parcel  of  the  same  chapter  and  must  be 
read  together.  By  reference  to  article  2,  in 
which  is  found  section  1105  under  considera- 
tion, pertaining  to  railroads,  it  Is  manlrest 
that  the  article  does  not  contemplate  steam 
railroads  exclusively;  for  in  section  1035, 
parcel  thereof,  granting  powers  to  the  rail- 
road companies  organized  thereunder,  we 
ascertain  that  the  sixth  franchise  or  power 
granted  to  such  railroads  is  "to  take  and 
convey  passengers  and  property  on  their  rail- 
road by  the  power  and  force  of  steam  or  of 
animal  or  by  any  mechanical  power,  and  to 
receive  compensation."  This  clause  of  the 
statute  evinces  that  the  Legislature,  In  enact- 
ing the  general  law  for  the  Incorporation  of 
railroad  companies  in  1865,  looked  forward 
to  the  utilization  of  other  forces  of  nature 
than  steam  as  a  motive  power  to  be  em> 
ployed  by  these  agencies  for  transportation, 
and  therefore  contemplated  and  Intended, 
In  providing  for  the  organization  of  railroad 
companies,  to  provide  for  the  Incorporation 
of  those  which  might  be  operated  by  elec- 
tricity or  other  power  as  well  as  by  steam. 
They  are,  in  unequivocal  language,  author- 
ized to  employ  steam,  or  animals,  or  "any 
mechanical  power."  Of  course,  a  railroad 
operated  by  electricity  would  fall  within  the 
clause  last  mentioned,  and  this  defendant  is 
therefore  such  a  railroad  as  Is  recognized  by 
article  2  of  chapter  12,  notwithstanding  a 
special  article  was  added,  dealing  with  street 
railroads.  Article  S,  dealing  with  street  rail- 
roads, was  added  because  It  was  necessary  to 
make  the  provisions  enabling  them  to  obtain 
a  right  of  way  over  streets  and  other  matters 
Incident  to  municipal  Interests.  As  said  be- 
fore, both  articles  are  of  the  same  chapter, 
dealing  with  the  subject  of  railroads,  and 
should  be  read  together.  Article  8  purports 
to  apply  to  street  railroads,  and  therefore 
should  be  considered  special  with  respect 
thereto,  whereas  article  2  purports  to  deal 
with  railroads,  and  is  not  expressly  limited 
to  any  particular  class  of  railroads,  and  the 
provisions  of  its  various  sections  should  not 
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be  confined  to  steam  or  comsmdal  rallroadB 
exclTmively,  ualess  the  statute  manifests  that 
■ucb  railroads  are  Intended;  while,  on  the 
other  hand.  If  the  text  of  the  statute  employ- 
ing the  word  "railroad"  indicates,  when  con- 
sidering the  mischief  sought  to  he  prevented 
and  the  remedy  therefor,  that  other  railroads 
were  Intended  as  well,  then  such  interpreta- 
tion must  be  given  as  will  develop  and  carry 
Into  effect  this  legislative  Intention.  It  Is 
certain  that  the  character  of  the  motive 
power  employed,  whether  steam,  or  electric- 
ity, or  other  mechanical  power,  can  render 
the  ultimate  fact  of  a  highly  dangerous 
agency  none  the  less,  and  Ultewlse  certain 
that  the  fundamental  distinction  with  re- 
spect to  street  railroads  and  steam  or  com- 
mercial railroads  lies  in  the  character  of  the 
use  of  the  railroads,  and  not  in  the  charac- 
ter of  the  motive  power  employed  by  them. 
Mass.  Loan  &  Trust  Oo.  v.  Hamilton,  88  Fed. 
888,  82  C.  C.  A.  46;  Hannah  v.  Street  RaU- 
way  Co.,  81  Mo.  App.  78 ;  27  Amer.  &  Eng. 
Ency.  lAW  (2d  Ed.)  51;  1  Elliott  on  Bail- 
roads,  {  6. 

It  Is  true  that  in  the  case  last  cited,  which 
was  one  Involving  the  killing  of  stock  under 
this  same  statute,  the  railroad  company,  al- 
though operating  a  rural  or  Intemrban,  not 
an  urban,  railroad,  by  means  of  electricity, 
was  organized  as  a  railroad  company  under 
the  general  statutes  in  that  behalf,  and  not  as 
a  street  railroad  company,  and  while  the 
«ourt  made  It  clear,  and  in  fact  decided, 
that  the  motive  power  employed  should  not 
influence  the  consideration  of  the  question 
in  the  least,  it  rests  its  Judgment  of  lia- 
bility against  the  company  principally  upon 
the  two  facts  that  the  defendant  was  In- 
-corporated  as  a  railroad  and  was  operating 
A  railroad  within  the  meaning  of  section  1105, 
supra.  In  this  latter  re8i)ect  the  case  Is  an 
authority  here.  It  is  manifest,  and  the 
thought  runs  through  the  entire  opinion,  that 
the  court  was  of  the  opinion  that  the  de- 
fendant would  have  been  liable  Just  the  same 
In  that  case,  whatever  statute  it  was  In- 
corporated under,  inasmuch  as  it  was  operat- 
ing a  railroad  and  came  within  the  spirit  and 
reason  of  the  statute  as  well.  In  Koken 
Iron  Works  v.  Robertson  Avenue  Street  Ry. 
Co.,  141  Mo.  228,  44  S.  W..269,  it  was  urged 
that  street  railroads  were  not  within  the 
Jnt«it  of  Bev.  St  1889,  i  6741  (now  sec- 
tion 4239,  Bev.  St.  1899),  giving  a  lien  upon 
the  "roadbed,  station  houses,  depots,  bridges, 
rolling  stock,  real  estate  and  improvements" 
of  "any  railroad  company,"  for  which  work 
or  labor  Is  done  as  aforesaid,  by  said  section. 
The  Supreme  Court  answered  the  argument 
by  saying,  in  effect,  that  much  of  the  statute 
appeared  to  be  directed  against  the  railroads 
operated  by  steam,  and  that  steam  roads 
were  generally  designated  by  the  act,  and  then 
said:  "But  the  general  terms  of  the  law 
are  also  susceptible  of  application  to  street 
railroads,  and  we  find  nothing  in  any  part 
of  the  enactment  to  indicate  that  such  obli- 


gation Is  not  Intended.  When  wa  *  *  * 
consider  tiie  broad  objects  sought  by  gucti 
legislatioii,  It  seems  clear  that  street  rail- 
roads were  not  Intended  to  be  exempt  from 
liability  to  respond  to  such  lien  claims  in 
a  proper  case."  This  seems  to  be  the  view 
of  this  court  on  the  same  question,  ag  ap- 
pears in  St.  Louis  Bolt  &  Iron  0>.  v.  Dona- 
hoe,  8  Mo.  App.  559. 

Now,   In  the  case  of  German's  Adm'r  r. 
Benton,  79  Mo.  148,  it  was  contended  that  the 
stockholders   in   a   street   railway  company 
were  subject  to  the  double  liability  imposed 
on  stockholders  In  all  other  corporationi  ex- 
cept ordinary  railroads.    The  argument  wu 
that  a  street  railway  company  was  not  t 
railway    within   the   meaning   of   the  fifty- 
seventh  section  of  chapter  39  of  the  statute! 
of  1855,  authorizing  the  formation  of  rallwa; 
associations.    This  section  was  so  worded  aa 
to  exclude  stockholders  In  ordinary  railroad 
companies  from  the  double  liability  imposed 
on  stockholders  In  other  corporations.     A 
stockholder  of  the  Bellefontaine  Street  Ball- 
way  Company  insisted  that  It  was  a  railroad 
company  within  the  meaning  of  chapter  88 
of  the  statutes  of  1855  (which  corresponds 
to  article  2,  a  12,  of  the  present  statates) 
and  that  hence  he  enjoyed  immunity  from 
double  liability   as  a  stockholder.    On  the 
contrary,  it  was  Insisted  that  a  street  railway 
company  was  not  a  railroad  within  the  mean- 
ing of  the  original  railroad  law  (article  2  of 
chapter  12  of  the  present  statutes).    This  conrt 
adopted  the  other  view,  holding  that  a  street 
railroad  company  was  within  the  scope  and 
purpose  of  the  general  railroad  statutes  and 
Its  stockholders  not  subject  to  dooble  lia- 
bility.   This  holding  was  approved  by  tbe 
Supreme  Court    Aft»  saying  that  the  point 
for  consideration  could  not  be  satisfactorllr 
disposed  of  by  considering  tbe  various  meth- 
ods   of    locomotion    employed    by    railroad 
companies,  the  opinion  of  the  Supreme  Oonrt 
proceeded  to  point  out  that  according  to  even 
this  narrow  test  a  street  railroad  company 
was  within  tbe  meaning  of  the  general  rail- 
road act  resting  its  argument  on  the  clanse 
we  have  quoted,  which  provides  for  tbe  nte. 
not  only  of  steam  and  animals,  but  of  any 
kind  of  power  to  transport  persons  and  prt^- 
erty.    The     Bellefontaine     Street     Railway 
Company  was  one  which  was  to  operate  only 
by  horse  power  within  tbe  limits  of  St  lionls- 
Part  of  Its  line  was  outside  of  tbe  city  and 
could  have  been  operated  by  other  means. 
The   Supreme  Conrt  held  that  evoi  within 
the  city  It  was  a  railroad  within  ttie  meaning 
of    the    general    laws.    The    opinion   says: 
"Horse  or  street  railroads,  as  far  as  they  art 
employed  in  cities,  serve  the  same  uses  and 
purposes  for  which  railroads  are  used  between 
distant  points  in  the  country.    They  possess 
tbe  same  essential   features  as  servants  of 
the  public,  the  principal  difference  beinx  test- 
ed by  the  peculiar  character  of  the  territory 
they  aresoperated  in,  and  the  safety,  comfort, 
and  wjints  of  tbe  people  In  that  territory.'* 
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Tbat  decision  would  seem  to  be  decisive  of 
tbe  present  case.  There  Is  mnch  more  reason 
for  holding  an  electric  railroad  mnnlng 
across  the  conntry  between  distant  towns  Is 
a  railroad,  within  the  meaning  of  that  sec- 
tion of  article  2  which  imposes  double  dam- 
ages where  the  line  was  unfenced,  than  there 
is  for  holding  that  a  horse  railroad  company, 
operating  entirely  within  the  limits  of  St 
Louis,  was  a  railroad  company,  within  the 
meaning  of  tbe  section  of  the  article  which 
was  construed  to  exempt  stockholders  In 
railroad  companies  from  double  liability. 

The  fact  that  the  present  defendant  hap- 
pened to  Incorporate  under  article  8  of  chap- 
ter 12  relating  to  the  organization  of  street 
railway  companies  has  nothing  to  do  with  the 
decision  of  the  question  at  issue.  Defendant 
is  in  no  real  sense  a  street  railway.  It  does 
not  run  oyer  streets.  It  is  a  railroad  over 
tbe  country,  operated  by  a  mechanical  power. 
For  aught  we  know,  it  may  hare  stations, 
though  that  is  an  unimportant  point  Of 
course,  there  are  many  provisions  in  article 
2  inapplicable  to  electric  roads ;  for  Instance, 
to  provide  cabooses,  double-deck  cars,  blow 
steam  whistles  at  crossings,  etc.  Because  it 
cannot  and  is  not  required  to  do  these  things, 
it  by  no  means  follows  that  it  need  not  do 
other  things  which  are  applicable  to  it  Now, 
tbe  purpose  of  this  statute  Is  manifest  It  is 
a  proper  regulation  imposed  by  tbe  state  in 
virtue  of  its  police  authority  to  prevent  the 
operation  of  snch  dangerous  agencies  as  it 
bas  chartered  to  maintain  and  (^>erate  rail- 
roads from  inflicting  unnecessary  injury  to 
Its '  patrons  and  employes  aboard  Its  cars 
which  are  likely  of  derailment  from  animals 
coming  upon  its  tracks  (3  Blllott  on  Rail- 
roads,  {  1182),  and,  further,  to  prevent  the 
killing  and  maiming  of  such  animals  owned 
by  persons  in  tbe  community  or  elsewhere. 
It  is  a  wholesome  law,  designed 'primarily 
to  furnish  a  reasonable  degree  of  protection 
at  least  against  tbe  probabilities  of  injury, 
as  indicated,  and  it  is  a  fact  understood  by 
a)]  that  the  result  Is  the  same  to  either  pas- 
senger or  employs  who  is  injured  by  the  de- 
railment of  the  car,  as  indicated,  as  Is  the 
loss  the  same  to  the  person  whose  animal  is 
either  killed  or  maimed  thereby,  whether  the 
car  Is  propelled  by  steam,  electricity,  or  other 
motive  power.  And  as  to  the  proposition  that 
the  railroad  fencing  statutes  do  not  apply 
to  rural  or  interurban  railroads  organized 
under  the  street  railroad  statutes,  we  must  ad- 
mit our  inability  to  appreciate  the  distinc- 
tion, when  viewed  from  a  practical  stand- 
point with  the  manifest  purpose  and  Intention 
of  the  fencing  statutes  before  us.  Either 
railroad,  operated  as  they  are  through  an 
agricultural  country,  possesses  an  element  of 
great  danger  to  the  passengers,  employes, 
and  the  animals  along  the  route ;  and  to  the 
farmer  whose  cow  is  killed  or  injured  by  rea- 
son of  the  neglect  of  the  corporation  to  fence 
it  is  wholly  Immaterial  whether  it  was  char- 
tered as  a  street  railroad  or  steam  railroad. 


Just  as  it  Is  immaterial  whether  It  be  propelled 
by  steam  or  electricity;  and.  Indeed,  it  is  a 
refined  distinction  to  hold  that  the  farmer 
must  be  required  to  read  the  charter  of  the 
railroad  company  to  ascertain  whether  it  is 
liable  for  the  value  of  his  cow  killed  by  it, 
when  the  cow  was  killed  on  a  railroad  track 
by  a  railroad  car  .because  the  railroad  had 
failed  to  fence,  and  under  such  circumstances 
as  to  afBx  liability  therefor  against  tbe  rail- 
road company  under  the  general  statutes 
requiring  railroads  to  fence. 

It  is  suggested  that  the  statute  Is  penal 
in  its  nature  and  therefore  cannot  be  ex- 
tended beyond  its  clear  import  This  is  true, 
and  the  court  must  abide  by  the  rule  sug- 
gested. We  are  not  extending  the  statute, 
however.  We  are  only  giving  life  and  vigor 
to  its  plain  letter  and  manifest  spirit  Now, 
the  rule  of  strict  construction,  pertaining  to 
jpenal  laws,  like  all  other  rules  of  construc- 
tion, must  surrender  to  the  first  and  cardinal 
principle  of  all  construction,  which  la  that 
the  Intention  of  the  lawmakers,  when  ascer- 
tained, must  be  carried  into  effect  by  the 
court.  If  not  prohibited  by  constitutional  lim- 
itations. We  find,  as  pointed  out  above, 
that  the  railroad  in  question  is  within  both 
the  letter  and  spirit  of  the  statute,  and 
therefore  It  is  manifest  that  the  Legislature 
Intended  that  railroads  of  this  class,  when 
engaged  in  operating  their  cars  through 
the  country  between  towns,  should  fence 
their  tracks  as  other  railroads  are  required 
to  do  under  like  circumstances.  The  rea- 
sons demanding  fences  are  the  same  in  either 
case.  There  is  a  provision  in  the  statute  un- 
der consideration  as  follows:  "If  any  cor- 
poration aforesaid  shall,  after  three  months, 
from  the  time  of  the  completion  of  its  road 
through  or  along  the  lands,  fields  or  inclo- 
sures  hereinbefore  named,  fail,  neglect  or 
refuse  to  erect  or  maintain  In  good  condition 
any  fence,  openings  or  farm  crossings  or 
cattle-guards  as  herein  required,  then  th« 
owners  or  proprietors  of  said  lands,  fields 
or  inclosnres  may  erect  or  repair  such  fences, 
ox)ening8,  gates  or  farm  crossings  or  cattle- 
guards,  and  shall  thereupon  have  a  right 
to  sue  and  recover  from  such  corporaticm  in 
any  court  of  competent  Jurisdiction  the  cost 
of  snch  fences,  openings,  gates,  cattle-guards 
or  repairs,  together  with  a  reasonable  com- 
pensation for  his  time,  trouble  and  labor  in 
and  about  the  construction  of  such  fences, 
openings,  gates  or  cattle-guards,  or  the  mak- 
ing of  such  repairs,  together  with  ten  per 
cent,  interest  per  annum  thereon,  from  the 
time  of  the  service  of  process  upon  such  cor- 
poration in  such  suit:  Provided,  that  be- 
fore such  repairs  are  commenced,  such  owner 
shall  give  five  days  (5)  notice  in  writing  to 
the  railroad  company,  by  delivering  a  copy 
thereof  to  the  nearest  section  foreman  or 
station  agent  of  such  railroad  company,  that 
the  railroad  fence  needs  repairs  at  a  place 
or  point  named  in  the  notice  on  tbe  lands  of 
such  owner."    Section  1106,  Bev.  Bt  1898. 
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It  Is  suggested  that  this  provision  relating 
to  Ave  days'  notice  to  tlie  section  foreman  or 
depot  agent  prior  to  tbe  fences  being  erected 
by  tbe  owners  or  adjoining  proprietors 
CTinces  that  the  Legislature  bad  In  mind  only 
steam  or  commercial  railroads  Inasmuch  as 
those  roads  are  known  to  usually  employ 
depot  agents  and  section  foremen  and  main- 
tain depots,  whereas  sudi  Is  not  the  usual 
practice  of  electric  railroads  organized  under 
the  statutes  pertaining  to  street  railroads. 
Whatever  may  be  the  practice  of  electric 
railroads  In  this  behalf,  we  must  read  the 
statute  In  connection  with  the  other  legisla- 
tion on  the  subject,  and  we  find  In  section 
1187,  Rev.  St  1899,  being  parcel  of  arUcle 
8,  pertaining  to  street  railroads,  that  the 
fifth  franchise  granted  to  street  railways  is: 
"To  purchase  and  acquire  depots,  power- 
houses, sites  aitd  terminals."  From  this  It 
Is  manifest  that  tbe  Legislature  contem- 
plated that  even  street  railroads  should,  if 
they  saw  fit,  maintain  depots  and,  no  doubt, 
depot  agents  in  connection  therewith,  and 
especially  so  if  they  operate  long  lines  across 
the  country.  It  is  a  well-known  fact  that 
they  do  employ  a  large  number  of  men,  com- 
monly known  as  section  men,  in  keeping  the 
roadbed  in  repair,  and  these  men  are  in 
charge  of  a  foreman,  the  same  as  a  section 
foreman  of  other  railroads.  And  it  appears 
that  the  provisions  of  the  statute  above 
quoted  are,  therefore,  not  inconsistent  with 
tbe  views  expressed  by  the  court  herein.  It 
Is  no  doubt  true  that  the  Legislature  did 
have  in  mind  steam  railroads,  such  as  are 
known  to  maintain  depots,  depot  agents,  and 
section  foremen;  but  this  in  no  wise  excludes 
the  notion  that  It  did  not  Intend  as  well 
to  apply  the  statute  to  electric  or  street 
railroads,  when  they  embark  in  the  business 
of  running  over  the  country,  outside  of  cities 
and  towns.  By  its  plain  words  It  says  It 
applies  to  "any  railroad  corporation  running 
or  operating  any  railroad  In  this  state,"  and 
to  every  railroad  "to  be  hereafter  organized," 
and  the  fact  that  street  railroads  do  have 
section  men  In  their  employ,  together  with 
tbe  franchise  and  its  provision  authorizing 
them  to  erect  and  maintain  depots,  seems 
amply  sufiflcient  to  bring  It  wlttiin  the  contem- 
plation of  tbe  statute  quoted. 

Be  this  as  it  may,  however,  we  are  of  the 
opinion  that  tbe  mere  fact  that  this  provi- 
sion evinces  the  purpose  of  the  L^isla- 
ture  to  level  the  statute  against  such  roads 
as  were  known  to  maintain  station  agents 
and  section  foremen,  about  which  there  can 
be  no  controversy,  does  not  exclude  the  idea 
that  the  Legislature  purposed  as  well  to 
level  its  provisions  against  all  such  rail- 
roads as  traverse  the  agricultural  portions 
of  tbe  state,  wliere  cattle  are  likely  to  go 
upon  Its  track  and  occasion  the  two-fold 
calamity  of  derailing  the  cor  to  the  Injury 
or  death  of  passengers  and  employes,  or  the 
killing  and  maiming  of  the  animals  with 
which  the  collision  is  had,  even  though  such 


roads  do  not  maintain  depots,  depot  agents, 
and  section  foremen.  In  view  of  the  very 
comprehensive  language  used  by  tbe  Legisla- 
tors and  the  reason  and  spirit  of  the  law  as 
well,  we  are  not  Inclined  to  hold  that  the 
lawmaking  power  intended  anything  less  in 
this  respect  than  what  it  said,  if  the  words 
"any  railroad  corporation  running  or  operat- 
ing any  railroad  in  this  state,"  and  every 
railroad  "to  be  hereafter  organized,"  as  ex- 
pressive of  the  comprehensive  purpose  of 
tbe  lawmakers  in  respect  to  the  principal 
object  of  tbe  law  Itself,  are  to  be  limited  in 
their  application  so  as  to  exclude  certain 
railroads  from  the  provision  of  the  words 
"any  railroad,"  by  the  influence  and  context 
of  tbe  subsequent  provisions  relating  to  sucb 
a  mere  incident  to  the  general  purpose  of  the 
act,  as  is  the  incident  pertaining  to  how  a 
recovery  may  be  had  for  erecting  fences  in 
event  the  railroad  fails  for  three  months  to 
do  so  and  they  are  constructed  by  the  ad- 
joining proprietors,  then  It  should  be  done  by 
the  court  of  last  resort,  the  judgment  of 
which  would,  no  donbt,  have  such  influence 
on  the  subject  as  to  bring  it  immediately  be- 
fore the  Legislature  and  occasion  an  amend- 
ment to  the  section,  if,  in  the  wisdom  of  the 
legislative  authority,  an  amendment  woold 
be  proper.  Tbe  fact  is  the  rural  or  Intemr- 
ban  railroad,  organized  as  a  street  railroad, 
is  now  a  factor  with  which  the  courts  are 
compelled  to  deal,  and,  the  earlier  their 
status  is  ascertained  and  settled  by  tbe 
courts,  the  better  for  the  peace  and  repose 
of  society.  Entertaining  tills  view,  we  are  of 
opinion  that  the  defendant  is  liable  in  this 
case,  unless  the  next  question  to  be  con- 
sidered relieves  It  therefrom. 

8.  It  is  urged  that  the  railroad,  being  lo- 
cated in  the  public  road  by  permission  of  tbe 
county  court,  it  could  not  be  required  to 
fence  such  road,  as  it  woold  obstruct  tbe 
highway.  In  the  first  place,  it  must  be 
borne  in  mind  that  this  statute,  requiring 
the  railroads  to  teace  their  tracks.  Is  not 
exclusively  for  the  owner  of  tbe  animal,  nor 
for  the  benefit  of  the  adjacent  proprietors, 
but  is  in  the  nature  of  a  police  regulation, 
designed  to  promote  the  security  of  persons 
and  property  generally.  Bobinson  y.  G.  & 
A.  By.  Co.,  57  Mo.  491;  Jackson  v.  Railway, 
43  Mo.  App.  824.  The  fact  that  the  railroad 
ran  along  the  north  edge  of  the  public  road 
does  not  operate  to  relieve  the  railroad  com- 
pany from  its  duty  to  maintain  fences  for 
the  purposes  as  above  indicated;  for  it  has 
long  since  been  settled  beyond  controversy 
that  the  statute  requires  fences  to  be  erected 
everywhere  outside  of  towns  and  cities,  ex- 
cept at  the  crossings  of  public  and  private 
roads  and  necessary  station  grounds.  Morris 
V.  Ballway  Co.,  79  Mo.  387.  See,  also,  Accord 
V.  Ballway  Co.,  118  Mo.  App.  84,  87  S.  W. 
537.  And  it  has  been  frequently  decided 
that,  when  a  railroad  runs  along  and  abutting 
a  public  road,  this  in  no  sense  relieves  the 
obligation  to  fenoft,    Bozzelle  t.  Ballway  Ca, 
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79  Mo.  349;  Morris  T.  RaUway,  79  Mo.  371. 
And  this  Is  true,  even  though  the  defendant's 
railroad  encroaches  upon  a  public  road,  as 
was  decided  In  Emmerson  t.  Railway  Co., 
35  Mo.  App.  621.  For,  as  well  said  in  that 
case,  and  by  the  Supreme  Court  In  Robin- 
son T.  0.  &  A.  Ry.  Co.,  57  Mo.  494,  a  railroad 
ninning  along  a  highway  is  required  to  be 
fenced  with  especial  care  and  watchfulness 
because  of  the  increased  dangers  to  the  pub- 
lic and  its  property — citing  1  Redfleld  on 
Railways  (5th  Ed.)  517.  It  is  unnecessary 
to  multiply  words  on  this  question.  The 
mere  fact  that  the  railroad  was  constructed 
on  tbe  right  of  way  of  the  public  road  by 
permission  of  tbe  county  court  cannot  re- 
lieve It  of  its  statutory  duty  to  fence.  On 
the  contrary,  Its  location  there  could  only 
enhance  such  duty,  if  there  be  such  a  thing 
as  rendering  a  duty  more  mandatory  in  one 
Instance  than  another;  for  on  a  public 
thoroughfare  there  is  greater  likelihood  of 
inflicting  injuries  than  otherwise,  and,  as  a 
correlative,  special  care  should  be  exercised 
to  prevent  such  Injuries.  The  county  court 
could  grant  no  authority  to  the  company  to 
operate  its  road  In  a  manner  violative  of  this 
positive  statute  which  would  operate  to  re- 
lieve It  from  the  duties  thereby  imposed, 
and  its  duty  to  maintain  fences  remains  tlie 
sanae  wherever  It  is  located,  and  if  such  a 
fence  in  the  highway-  constitutes  a  public 
nuisance,  or  if  the  railroad  Itself  constitutes 
a  public  nuisance.  It  Is  immaterial  so  far  as 
this  case  is  concerned.  Those  questions  are 
not  before  the  court  in  this  ease. 

The  judgment  of  the  learned  circuit  judge 
was  correct,  and  will  be  aflBrmed.  It  Is  so 
ordered. 

GOODB,  J.,  concurs.  BLAND,  P.  J.,  dis- 
sents. 

NOTE. 

[a]  A  railroad  company  is  not  bound  to  fence 
its  tracks  so  as  to  prevent  injury  to  animals 
straying  thereon,  unless  it  ia  required  to  do  so 
by  the  terms  of  its  charter,  or  by  positive  stat- 
utory enactment. 
(Mich.  1851)    Williams  v.  Michigan  Cent  R. 

Co.,  2  Micb.  259,  55  Am.  Dec.  59; 
(Miss.  1870)   Memphis  &  C.  R.  Co.  v.  Orr, 

43  Miss.  279; 
(Vt.  1853)  Hurd  v.  Rutland  &  B.  R.  Co.,  25 

Vt.  116; 
(W.  Va.  1876)  Blaine  v.  Chesapeake  &  O.  R. 
B.,  9  W.  Va.  252;  Baylor  v.  Baltimore  & 
O.  R.  Co.,  9  W.  Va.  270; 
(Wis.   1859)   Stucke  v.   Milwaukee  &  M.  R. 

Co.,  9  Wis.  202. 
[b1  (Conn.  1882)    In  tbe  absPnce  of  statute,  a 
railroad   company   is   not   bound   to   fence   its 
tracks.    Campbell  v.  New  York  &  N.  E.  R.  Co., 
50  Conn.  128. 

[c]  (Ind.  1859)  Although  the  statute  does  not 
expressly  provide  that  cattle  guards  shall  be 
constructed  at  road  crossings,  they  mrfy,  per- 
haps, be  embraced  under  the  general  term, 
fence.  New  Albany  &  S.  B.  Co.  v.  Pace,  18 
Ind.  411. 

[dl  (Ind.  1884)  A  railroad  company's  obliga- 
tion to  fence  includes  the  duty  of  maintaining 
cattle  guards  when  they  are  necessary  to  pre- 


vent access  from  intersecting  highways.  Wa- 
bash, St  L.  &  P.  Ry.  Co.  V.  Tretts,  96  Ind. 
450. 

[e]  (Kan.  1882)  Under  the  statate  companies 
must  maintain  cattle  guards  and  end  fences, 
where  necessary,  as  well  as  parallel  fences. 
Union  Pac.  Ry.  Co.  v.  Harris,  28  Kan.  206. 

[f]  (La.  1860)  The  rights,  duties,  and  obliga- 
tions of  the  New  Orleans,  Opelousas  &  Great 
Western  Railroad  Company  are  created  by  ex- 
press law,  and  until  the  Legislature  shall,  by 
statute,  require  them  to  inclose  their  road,  or 
shall  delegate  the  power  to  the  parochial  au- 
thorities, and  they  shall  exercise  the  same,  they 
will  be  under  no  obligation  to  inclose  their  road, 
or  any  part  thereof,  with  fences  or  barriers. 
If  cattle  stray  upon  the  track  and  be  killed  or 
maimed  by  accident,  it  will  be  damnum  absque 
injuria,  and  the  owner  will  have  the  loss  to 
bear.  Knight  v.  New  Orleans,  O.  &  Q.  W.  R. 
Co.,  15  La.  Ann.  105. 

[g]  (La.  1883)  There  being  no  statute  in  Lou- 
isiana requiring  railroads  to  fence  their  tracks, 
omission  to  fence  is  not  prima  facie  evidence  of 
negligence,  and  one  seeking  to  recover  for  live 
stock  injured  by  a  locomotive  must  allege  and 

grove  culpable  negligence.     Stevenson  v.  New 
irieans  Pac.  Ry.  Co.,  36  La.  Ann.  498. 

[h]  (La.  1884)  A  railway  company  is  not  lia- 
ble for  neglecting  to  fence  its  track  running 
tiirough  pasture  land,  in  absence  of  contract  oi 
statute  therefor.  Day  v.  New  Orleans  P.  Ry. 
Co.,  36  La.  Ann.  244. 

[i]  (Mass.  1848)  The  fact  that  the  proprietors 
of  a  railroad  have  erected  fences  along  the  line 
of  their  road,  against  the  land  of  a  particular 
individual,  is  not  of  itself  evidence  of  any  ob- 
ligation on  the  part  of  the  proprietors  to  make 
or  maintain  fences  for  the  benefit  of  such  per- 
son. Mores  v.  Boston  &  M.  R.  B.,  56  Mass.  (2 
Cush.)   536. 

[j]  (Mich).  A  railway  company  is  under  no 
common-law  obligation  to  fence  its  track,  at 
the  peril  of  responding  in  damages  for  killing 
animals  trespassing  on  the  tracks  arising  from 
its  neglect  to  do  so.  (1851)  Williams  v.  Mich- 
igan Cent.  R.  Cb.,  2  Mich.  2i59,  55  Am.  Dec. 
50;  (1882)  Continental  Imp.  Co.  v.  Phelps,  47 
Mich.  299,  11  N.   W.  167. 

[k]  (Miss.  1872)  Railroad  companies,  like  oth- 
er proprietors,  are  not  bound  to  inclose  their 
lands  to  keep  off  cattle.  They  are  to  be  couf 
sidered  as  proprietors  of  property,  using  it  for 
their  private  gain,  but  not  to  be  permitted  so  to 
use  it  as  to  harm  or  injure  others  unnecessarily. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Field,  46 
Miss.  573. 

[1]  (Mo.  1858)  A  railroad  corporation  is  under 
no  obligation  to  fence  its  road.  Gorman  v.  Pa- 
cific R.  Co.,  26  Mo.  441,  72  Am.  Dec.  220. 

[m]  (Mo.  1886)  A  railroad  company  cannot 
escape  liability  for  the  value  of  stock  killed,  on 
the  ground  that  it  was  not  requested  to  fence 
by  the  owner,  or  on  the  ground  that  somebody 
else  waived  the  requirement  of  a  fence.  Parks 
V.  Hannibal  &  St  J.  Ry.  Co.,  20  Mo.  App.  440. 

[n]  (Mo.  1887)  Wherever,  under  the  statute, 
outside  of  a  town  the  company  "may"  erect 
fences,  there  it  is  required  to  erect  and  maintain 
them.  Mcintosh  v.  Hannibal  &  St  J.  R.  Co., 
26  Mo.  App.  377. 

[o]  (N.  IL1850)  Before  the  act  of  July  13, 
1850,  a  railroad  company  was  not  bound  to  pro- 
vide cattle  guards  at  places  where  their  track 
crossed  the  highway,  and  no  action  could  be 
maintained  against  it  for  injury  to  cattle  which, 
having  escaped  from  the  dose  of  their  owner, 
had  gone  upon  the  track.  Towns  v.  Cheshire 
R.  Co..  21  N.  H.  (1  Fost.)  383. 

[p]  (N.  n.)  Railroads  are  requirwl  by  statute 
to  maintain  fences  on  both  sides  of  their  trnr-ks 
for  the  convenience  and  safety  of  adjoining 
landowners.    (1854)  Cornwall  v.  Sullivan  R.  K.,. 
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28  N.  H.  (8  FoBt)  161  ;J1857)  Horn  v.  Atlantic 
*  St.  L.  R.  R.,  35  N.  H.  IGd;  (1857)  Smith  v. 
Eastern  R.  R.,  Id.  356. 

[q]  (N.  H.  1857)  Under  the  statutes  of  this 
state,  railroad  corporations  are  obliged  to  main- 
tain fences  on  the  sides  of  their  roads,  and  to 
make_  cattle  {guards,  cattle  passes,  and  farm 
crossings  for  the  convenience  and  safety  of  ad- 
joining owners,  and  all  who  are  rightful!;  opon 
the  lands;  and  for  failure  so  to  do  will  be  lia- 
ble for  injuring  animals  which  stray  upon  the 
track.  Horn  v.  Atlantic  &  St.  L.  R.  R.,  35  N. 
H.  169. 

[r]  (Or.  1890)  Comp.  Laws,  {  4044,  makes  a 
railroad  company  liable  for  the  value  of  stock 
killed  upon  or  near  any  unfenced  track  by  a 
moving  train,  and  section  4045  prescribes  what 
shall  be  deemed  a  sufiicient  fence  to  guard  the 
railway  track  from  the  entrance  thereon  of  live 
stock,  and  section  4048  provides  that  in  every 
action  for  the  value  of  any  stock  mentioned  in 
section  4044  so  killed  that  proof  of  such  kill- 
ing shall  be  deemed  and  held  conclusive  evi- 
•dence  of  negligence,  except  when  the  owner  is 
guilty  of  negligence  or  misconduct.  Held,  that 
Ijy  implication  it  is  made  the  duty  of  a  railway 
company  to  fence  Its  track.  Sullivan  v.  Ore- 
gon Ry.  &  Nav.  Co.,  19  Or.  319,  24  Pac.  408.' 

[s]  (Pa.  1852)  In  this  counter  a  railroad  cor- 
I)oratioa  is  not  bound  to  fence  its  railway ;  and 
persons  suffering  their  cattle  to  run  at  large 
upon  uninclosed  land  adjoining  the  track,  which 
are  killed  or  injured  by  a  passing  train  without 
negligence  or  wantonness  on  the  part  of  the 
company  or  its  servants,  cannot  recover  against 
the  company,  or  its  servants,  for  such  injury. 
New  York  &  B.  R.  Co.  v.  Skinner,  19  Pa.  (7 
Harris)  298,  57  Am.  Dec.  654. 

[t]  (Vt.  1851)  It  is  the  duty  of  a  railroad  com- 
pany to  maintain  fences  along  its  right  of  way, 
and  for  failure  so  to  do  it  will  be  liable  for 
killing  animals  which  wander  on  its  track. 
-Quimby  v.  Vermont  Cent  R.  Co.,  23  Vt.  387. 

[u]  (Vt)  It  is  the  duty,  by  law,  of  the  Ver- 
mont Central  Railroad  Company  to  erect  and 
maintain  such  fences  and  cattle  guards  upon 
their  road  as  will  prevent  horses  and  other  ani- 
mals from  passing  them.  (1851)  Quimby  v. 
Vermont  Cent  R.  Co.,  23  Vt  387;  (1852)  Trow 
V.  Same,  24  Vt  487,  58  Am.  Dec  191. 

[v]  (Vtl853)  Where  no  statutes  exist,  and 
no  obligation  is  imposed  by  covenant  or  pre- 
scription, a  railroad  is  not  bound  to  fence  its 
land,  and  for  failure  so  to  do  will  not  be  lia- 
ble for  injuring  animals  which  stray  upon  the 
•track.  Hurd  t.  Rutiand  &  B.  R.  Co.,  26  Vt 
118, 


HURLBX  T.  METROPOLITAN  ST.  BY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct. 
1,  1906.) 

1.  Carrixbs — Street  Railboaos — Pbematubs 
Start — Duty  oj'  Conddctob. 

It  is  the  duty  of  a  street  car  conductor, 
after  the  car  has  stopped  to  permit  passengers 
to  alight,  to  know  before  giving  the  signal  to 
start  that  no  on*  is  in  the  act  of  getting  on  or 
off  the  car,  and  it  is  no  excuse  for  his  failure 
so  to  do  that  he  la  busy  with  other  matters  with- 
in the  car. 

[Ed.   Note. — For  case*  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1226-1229.] 

2.  Sahk. 

A  passenger  on  a  street  car  is  entitled  to  as- 
sume that  the  conductor  will  not  start  the  car 
while  the  passenger  is  in  the  act  of  alighting, 
though  he  sees  the  conductor's  arm  raised  toward 
the  bell  cord. 

[Ed.   Note. — For  cases  in  point   see  vol.  9, 
Cent  Dig.  Carriers,  {{  1228,  1228V^,  1893.] 


8.  Sakx  —  DiLiQERcnt  in  ALioanire — Evi- 
dence. 

Plaintiff  had  been  riding  in  the  vestibule  of 
defendant's  street  car,  which  was  full  of  people 
and  tool  boxes.  The  car  came  to  a  full  stop  at 
the  point  where  plaintiff  desired  to  alight  and 
as  soon  as  the  car  stopped  he  endeavored  to 
get  to  the  steps  as  fast  as  he  could.  There  were 
others  ahead  of  him,  whom  he  followed  in  his 
endeavor  to  alight  as  soon  as  possible,  and  as 
soon  as  the  man  ahead  of  him  got  off  he  stepped 
down,  and  while  in  the  act  of  doing  so  was  sud- 
denly thrown  to  the  street  by  the  starting  of 
the  car.  Held,  that  plaintiff  exercised  reason- 
able dispatch  in  endeavoring  to  alight 

[Ed.  Note. — For  cases  in  point,  see  toL  9, 
Cent  Dig.  Carriers,  H  122&\i,  1393.] 

4.  Same — ^Irstbuctions. 

In  an  action  for  injuries  to  plaintiff  while 
alighting  from  a  street  car,  the  court  charged 
that  if  plaintiff  was  a  passenger,  p.nd  when  the 
car  stopped  plaintiff  undertook  to  alight  and 
while  in  the  act  of  stepping  from  the  platform, 
and  before  he  had  time  to  alight  by  using  rea- 
sonable diligence  and  exercising  ordinary  care, 
the  car  was  suddenly  started  by  defendant's 
servants,  whereby  plaintiff  was  thrown  to  the 
pavemoit  and  injured,  and  defendant's  servants 
failed  to  use  the  utmost  skill  and  care  which 
prudent  men  would  use  under  similar  circum- 
stances to  see  that  plaintiff  had  safely  alighted 
from  the  car  or  was  in,  a  perilous  position,  plainr 
tiff  was  entitled  to  recover.  Held,  that  such  in- 
struction was  not  objectionable  as  eliminating 
the  question  of  plaintiff's  contributory  negli- 
gence. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  9, 
Cent.  Dig.  Carriers,  M  140»-1407.] 

5,  Saick— MisLBAOina    iNsiRucrioNS— Mooi- 

nCATION. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  a  street  car,  defendant  re- 
quested an  instruction  that  plaintiff  had  no  right 
to  alight  or  attempt  to  alight  from  the  car  after 
it  had  started,  or  while  it  was  in  motion,  and. 
if  he  did  so,  be  assumed  the  risk  of  injury ;  that 
if,  after  the  car  had  started  or  while  it  was  in 
motion,  plaintiff  attempted  to  get  off  and  was 
thrown  down  by  the  motion  of  the  car,  tbea  his 
injuries,  if  any,  were  caused  by  his  own  fault, 
end  the  verdict  should  be  for  defendant  Held, 
that  the  instruction  as  requested  was  misleading, 
and  was  properly  modified  by  requiring  that 
plaintiff  must  have  been  thrown  down  only  by 
the  motion  of  the  car,  "and  without  any  negli- 
gence on  the  part  of  defendant's  servants,  in 
charge  thereof. 

Appeal  from  Circuit  C!ourt,  Jackson  Cotm- 
ty;  J.  H.  Siover,  Judge. 

Action  by  John  F.  Hurley  against  the  Met- 
ropolitan Street  Railway  Company.  £^ni  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  Frank  O.  Johnson,  for 
appellant.    L.  A.  Laughlin,  for  respondent. 

BROADDUS,  P.  J.  This  is  an  action  for 
damages  for  personal  injuries  received  by 
plaintiff  -while  alighting  from  defendant** 
street  car.  On  the  2d  of  Noveml)er,  1903, 
the  plaintiff  was  a  passenger  on  defendant's 
south-bound  Vine  Street  car,  bis  destination 
being  the  intersection  of  Thirty-Third  street 
and  Woodland  avenue.  The  car  stopped  on 
the  south  side  of  Thirty-Third  street,  the 
usual  place  for  stopping.  The  plaintiff's 
evidence  tends  to  show  that  before  the  car 
reached  the  point  mentioned  he  called  out  to 
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th«  conductor  his  destination;  that  aeyeral 
paaaengen  got  oS  when  the  car  stopped; 
that  plaintiff  followed  Immediately  after 
a  man  ahead  of  him,  but,  as  he  was  stepping 
down  from  the  platform,  the  car  started  and 
threw  him  onto  the  street  pavement  the  fall 
resulting  In  breaking  the  humerus  of  his  right 
-arm  at  the  shoulder  Joint 

The  defendant  contends  that  the  plaintiff 
was  not  entitled  to  recover  because  of  his 
own  negligence;  that  the  car  remained  sta- 
tionary for  a  sufficient  length  of  time  for  a 
■somber  of  other  passengers  to  get  off,  Includ- 
ing a  colored  woman  who  was  up  In  the  body 
■ot  the  car  and  had  to  work  her  way  out  to 
the  vestibule,  where  plaintiff  was  standing, 
to  get- off;  that  the  conductor,  who  was  In 
tbe  body  of  the  car  attending  to  bis  duties, 
after  he  saw  tbe  colored  woman  get  off,  and 
not  seeing  any  others  attempting  to  get 
off,  gave  the  signal  to  start  when  plaintiff 
-was  in  the  vestibule  and  before  he  was  In 
the  act  of  getting  off;  and  that  plaintiff 
saw  the  conductor's  arm  up  in  the  act  of 
ringing  the  bell  before  he  started  to  leave 
tbe  car.  In  order  to  know  whether  defend- 
ant's contention  Is  good,  it  becomes  necessary 
to  famine  more  In  detail  the  evidence  of 
the  plaintiff.  Plaintiff  testified  that  when  the 
<MT  was  approaching  Thirty-Third  street  he 
called  out  the  street  twice  to  the  conductor, 
In  a  voice  loud  enough  for  him  to  hear  the 
call;  that  he  was  riding  in  the  rear  vestibule 
of  the  car,  which  was  full  of  people  and  tool 
boxes ;  that  the  car  came  to  a  full  stop ;  that 
as  soon  as  the  car  had  passed  Linwood  Boule- 
vard (which  was  north  of  Thirty-Third  street) 
he  endeavored  to  work  his  way  through  the 
mass  of  tool  boxes  piled  on  the  floor,  so  as 
to  be  dose  to  the  steps  when  the  car  stopped, 
and  as  soon  as  the  car  stopped  he  endeavor^ 
«d  to  get  to  the  steps  to  get  off  Just  as  fast 
as  he  could;  that  there  were  others  ahead 
of  him  getting  off ;  that  he  followed  the  per- 
son ahead  of  him  Just  as  close  as  he  could; 
that  as  he  went  by  the  door  of  the  car  he 
saw  a  blue  uniformed  arm  up,  which  he  Judg- 
ed to  be  that  of  the  conductor;  that  he  got 
to  the  flrst  step,  and  as  soon  as  the  man 
ahead  got  off  he  stepped  down  on  the  other 
-one,  and  while  he  was  in  the  act  of  stepping 
off  the  car  started  suddenly  and  unexpected- 
ly, and  he  was  thrown  In  the  direction  the 
car  was  going.  The  plaintiff  was  a  man 
with  only  one  arm.  He  was  not  holding 
to  the  handle  of  the  car  when  it  started,  be- 
■cause  he  says  it  was  standing  perfectly  still 
Just  prior  to  its  starting.  We  attached  but 
little  or  no  Importance  to  that  act  of  the 
conductor  In  raising  his  arm  towards  the  bell 
«ord.  It  may  have  signified  that  he  was 
ringing  a  fare.  At  most  it  only  Indicated 
that  he  was  preparing  to  give  the  signal  for 
a  prompt  starting  when  all  the  passengers 
had  gottoi  off  or  on,  as  the  case  might  be. 
It  was  hia  duty  to  know  before  giving  the 
signal  that  no  one  was  getting  either  on  or 
off.    It  was  no  excuse  that  be  was   busy 


with  other  matters  in  the  body  of  the  car. 
The  plaintiff  had  the  right  to  assume  that 
the  conductor  would  not  start  the  car  while 
he  was  In  tbe  act  of  getting  off,  notwithstand- 
ing he  saw  his  arm  raised  toward  the  bell 
cord.  If  plaintiff's  statement  is  true,  he  was 
using  all  reasonable  dispatch  to  leave  the 
car  when  it  was  started  by  the  motorman. 
The  Jury  evidently  gave  credit  to  his  testi- 
mony, as  they  were  Justified  in  doing.  Be- 
sides, he  was  corroborated  by  Bx-Gov.  Crit- 
tenden, whose  evidence  we  believe  was  en- 
titled to  the  highest  credit  Mr.  Crittenden 
stated  that  he  noticed  that  the  man  was  lame, 
and,  as  be  was  lame  himself,  he  watched  him 
as  he  was  struggling  to  get  off  the  car;  that 
he  was  trying  to  swing  down  from  the  car 
to  the  street  but  before  be  could  do  so  the 
car  moved  up,  and  it  threw  him,  when  he 
was  trying  to  get  off,  to  about  the  curb  of 
the  street  The  negligence  of  defendant  con- 
sisted hi  starting  the  car  while  plaintiff  was 
in  the  act  of  alighting.  "Street  railways  are 
common  carriers,  and  must  employ  the  high- 
est degree  of  care  towards  their  passengers, 
and  hold  the  car  stationary  while  they  are 
alighting."  Nelson  v.  Railroad,  118  Mo.  App. 
702,  88  8.  W.  1119;  Eldenhonr  v.  K.  O.  Cable 
Co.,  102  Mo.  270,  18  8.  W.  889,  14  8.  W. 
760. 

The  defendant  objects  to  plaintlfrs  flrst 
Instruction  which  is  as  follows :  "The  court 
Instructs  the  Jury  that  U  you  find  from  the 
eivldence  that  on  or  abont  the  2d  day  of  No- 
vember, 1908,  plaintiff  was  a  passenger  on 
a  car  (derated  by  defendant  in  Kansas  City; 
that  when  said  car  reached  the  intersection 
of  Thirty-Thhrd  street  and  Woodland  avenue, 
in  said  city,  it  stopped  at  the  place  where  pas- 
sengers were  accustomed  to  alight  at  said 
intersection;  and  that  while  said  car  was 
standing  still  plaintiff  undertook  to  alight 
from  said  car,  and  while  he  was  in  the  act 
of  stepping  from  the  platform  of  said  ear  to 
the  street  pavement  and  before  plaintiff  had 
time  to  alight  therefrom  by  using  reason- 
able diligence  and  exercising  ordinary  care, 
said  car  was  suddenly  started  by  defendant's 
servants,  whereby  plaintiff  was  tiirown  to  the 
pavement  and  injured;  and  should  you  fur- 
ther find  that  defendant's  said  servants  fail- 
ed to  use  the  utmost  care  and  skill  which 
prudent  men  would  use  and  exercise  under 
similar  circumstances  to  see  that  either  plain- 
tiff had  alighted  safely  from  said  car  or  was 
not  In  a  perilous  position  at  the  time  of 
starting  it  then  your  verdict  should  be  for 
the  plaintiff."  The  objection  is  that  the 
"instruction  entirely  eliminates  the  ques- 
tion of  plaintiff's  negligence  and  contributory 
negligence";  that  "it  authorized  a  recovery 
on  the  facts  stated,  so  that  under  it  plain- 
tiff could  obtain  a  verdict  although  not  ex- 
erclBlng  due  care  for  his  own  safety";  that 
the  words  "and  before  plaintiff  had  time 
to  alight  therefrom  by  using  reasonable  dil- 
igence and  exercising  ordinary  care"  did  not 
require  a   finding  that  he  was  exercising 
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care;  tbat  "they  simply  referred  to  tbe  length 
of  time  the  car  stopped — that  is,  did  It  stop 
a  sufflcient  time  to  allow  him  in  exercising 
care  to  alight,  and  whether  It  did  so  stop 
or  not  bad  notlilng  to  with  whether  he  was 
using  care;  and  tbat  he  may  not  have  exer- 
cised proper  care,  whether  the  car  stopped  a 
sufficient  time  for  him  to  get  off  or  not" 
The  objection  is  hypercritical.  The  instruc- 
tion requires  the  Jury  to  find  tbat  the  car 
was  standing  still  when  plaintiff  was  in 
the  act  of  alighting,  and  before  he  had  time 
to  do  so  by  using  care  the  car  was  suddenly 
started,  etc.  It  does  not  admit  of  the  con- 
struction that  his  care  bad  reference  to  the 
length  of  time  the  car  was  stopped,  but  to 
his  care  in  alighting,  and  to  defendant's  neg- 
ligence in  starting  the  car  while  he  was  so 
alighting.  It  would  require  more  than  or- 
dinary precaution  in  wording  an  instruction 
to  escape  criticism  from  the  learned  and  In- 
genious counsel  of  defendant 

What  has  been  said  disposed  of  defendant's 
second  objection,  for  it  is  founded  upon  tbe 
assumption  that  the  point  we  have  last  de- 
scribed was  well  founded.  Other  objections 
to  the  instruction  are  not  pertinent,  having 
In  fact  no  application;  and  'so  as  to  the  ob- 
jection to  the  fourth  and  sixth  clauses  of  In- 
struction 2  given  for  plaintiff. 

The  court  refused  to  give  defendant's  in- 
struction numbered  7,  but  gave  it  In  a  modi- 
fied form.  The  Instruction  as  asked  is  as 
follows :  "The  court  Instructs  the  Jury  that 
tbe  plaintiff  bad  no  right  to  alight  or  attempt 
to  alight  from  tbe  car  in  question  after  it 
started  or  wbile  It  was  in  motion,  and  If  he 
did  so  he  thereby  assumed  all  risk  of  danger 
and  injury  caused  thereby;  and  if  you  believe 
and  find  from  tbe  evidence  tliat  after  tbe  car 
bad  started,  or  while  it  was  m  motion,  plain- 
tiff attempted  to  get  off  the  car,  and  was 
thrown  down  by  the  motion  of  tbe  car,  then 
you  are  instructed  that  his  injuries,  If  any, 
were  caused  by  bis  own  fault,  and  you  will 
find  your  verdict  for  defendant  The  modifi- 
cation consisted  of  interjecting  the  words 
"only  and  without  any  negligence  on  tbe 
part  of  defendant's  servants  In  charge  of  the" 
after  tbe  words  "was  thrown  down  by  the 
motion  of  the  car,"  and  l>efore  the  words 
"then  yon  are  instructed."  Tbe  plaintiff's 
counsel  answers  the  objection  so  plainly  that 
we  are  constrained  to  adopt  it,  viz.:  "The 
first  part  of  the  Instruction  sets  forth  clear- 
ly tbat  tbe  plaintiff  bad  no  right  to  recover 
if  he  attempted  to  alight  from  the  car  while 
It  was  in  motion,  tmt  the  latter  part  of  the 
Instruction  as  asked  by  the  defendant  was 
too  broad  and  might  have  misled  the  Jury.. 
Plaintiff  testified  ttiat  as  he  was  stepping 
from  the  lower  step  to  tbe  pavement  the  car 
started.  He  still  continued  in  his  attonpt 
to  step  down,  of  course.  The  sudden  start- 
ing of  the  car  when  a  person  is  in  tbat  po- 
sition would  naturally  preclude  tbe  possibil- 
ity of  bis  doing  anything  else.  He  did  step 
off  tbe  car  while  it  was  in  motion,  and  fell; 


but  the  reason  he  did  so  was  because  de- 
fendant's servants  negligently  started  the  car 
while  he  was  in  the  act  of  getting  off.  Tb» 
modification  made  by  the  court  simply  made 
that  point  clear  to  the  Jury.  If  the  cause  of 
the  plaintiff  stepping  off  the  car  while  it 
was  in  motion  was  tbe  Diligence  of  defend- 
ant's servants  as  defined  in  other  instroctlons, 
then  the  defendant  was  not  excused."  On» 
of  defendant's  arguments  against  the  modifi- 
cation is  that  there  is  no  allegation  in  the 
petition  that  plaintiff  was  Injured  in  attempt- 
ing to  get  off  a  moving  train.  It  is  true  tbat 
there  is  no  such  allegation  in  tbe  petition  as- 
defendant  constmea  it  But  it  does  allege 
that  the  car  was  started  while  plaintlfl  was 
in  the  act  of  alighting,  which  in  a  sense 
means  that  he  attempted  to  alight  whil» 
the  car  was  moving;  and,  as  has  been  said, 
the  instruction  was  modified,  so  that  the  Jury 
might  not  be  misled  by  the  words  "wbile 
said  car  was  in  motion."  It  seems  to  ua 
that  the  modification  was  made  by  the  court 
with  a  view  to  substantial  justice. 

Finally,  it  is  contended  that  the  verdict 
of  the  Jury,  being  against  the  great  prepon- 
derance of  the  evidence.  Implied  passion,  prej- 
udice, or  partiality  In  tbat  body.  That  the 
preponderance  of  tbe  evidence  was  greatly 
in  favor  of  defendant  may  be  true;  bat  it 
cannot  be  denied  that  plaintiff's  case  was 
supported  by  much  substantial  testimony. 
The  learned  Judge  before  whom  the  case  was 
tried  has  been  upon  the  bench  for  many 
years,  and  we  are  satisfied  that  by  bis  long 
experience  he  was  fully  qualified  to  weigh 
the  force  of  the  evidence  and  to  Judge  of 
the  credibility  of  the  witnesses,  and  that  he 
performed  that  duty  faithfully  and  well, 
and  that,  If  there  had  been  any  evidence  that 
the  Jury  acted  from  passion,  prejudice,  or 
partiality,  he  would  have  promptly  set  the 
verdict  aside  and  set  down  the  case  for  a  re- 
hearing.   The  case  was  well  tried. 

Affirmed.    All  concur. 


KNIGHT  V.  QUINCT,  O.  ft  E.  a  R.  00. 
(Kansas  City  Court  of  Appeals.    Missouri.   Oct. 

1.  CouBTS — JuBisbioriON — Amount  Involvkb 

— COICPDTATIOR — ^AtTOBNKY'S  FEB. 

Rev.  St  1899,  {  1674,  gives  circuit  courts 
jurisdiction  of  an  action  for  the  recovery  of 
money  when  the  sum  demanded,  exclusive  of  in- 
terests and  costs,  exceeds  $50.  Section  1140 
provides  that,  in  any  action  aeainst  a  carrier 
under  the  statute.  It  shall  be  liable  for  a  reason- 
able attorney's  fee  to  be  fixed  by  the  court,  and 
taxed  and  collected  as  part  of  the  costs.  Held 
that,  in  an  action  against  a  carrier  under  the 
statute,  the  attorney  s  fee  could  not  be  consid- 
ered as  a  part  of  plaintiff's  demand  In  order 
to  bring  the  action  within  tbe  Jurisdiction  of 
the  circuit  court. 

(Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Courts,  |  420.] 

2.  Sauk  —  PLBADina  —  Goi(PiiA.inT  —  Aiocrd- 

ICENT. 

Rev.  St  1899,  I  1140,  in  relation  to  caiv 
riers,  provides  that.  In  an  action  against  a  car- 
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rier  tinder  the  atatnte.  In  case  of  plaintiff's  re- 
covery, defendant  shall  be  liable  for  treble 
dama«w,  and  section  1082  providea  that  car- 
riers shall  receive  all  lire  stock  offered  for  trans- 
portation. Plaintiff's  petition  alleged  that  he 
offered  an  animal  to  defendant  for  transporta- 
tion, but  that  transportation  was  refused,  and 
in  an  insulting  manner.  Actual  damages  and 
treble  damages  under  the  statute  were  prayed 
for.  It  appearing  that  the  amount  sued  for 
was  less  than  the  jurisdictional  amount,  plain- 
tiff filed  an  amended  petition,  alleging  the  same 
facts  founded  on  a  breach  of  definaant's  com- 
mon-law duty,  and  seeking  compensatory  dam- 
ages and  exemplary  damages,  in  a  sum  sufficient 
to  cause  jurisdiction  to  attach.  Held,  that  the 
amendment  did  not  cliauge  the  cause  of  action 
was  properly  allowed,  and  was  sufficient  to  sus- 
tain jurisdiction. 

S.  Carribss — ^Transpobtation  o^IiIve  Stock 
— ^KBrasAL  TO  Accept  Shipment. 

Where,  at  the  time  plaintiff  offered  an  ani- 
mal to  a  carrier  for  transportation,  conditions 
were  such,  owing  to  the  delay  of  a  train,  that 
the  animal,  if  shipped,  would  be  detained  a 
whole  day  at  a  certain  ix>int,  of  which  plaintiff 
was  informed,  conceding  that  the  cause  of  the 
delay  which  the  shipment  would  have  encounter- 
ed was  imavoidable,  the  carrier  was  liable  for 
refusing  to  transport  the  animal  unless  it  should 
be  accompanied  by  a  caretaker,  or  the  shipper 
should  sign  a  release  for  all  damages  and  liabil- 
ities. Under  the  circumstances  it  was  the  duty 
of  the  carrier  to  receive  the  shipment,  and  to  ex- 
ercise reasonable  care  to  supply  the  animal's 
wants  in  case  it  required  food  and  water  dar- 
ing detention. 

Appeal  from  Circuit  Court,  Orundy  Coun- 
ty;   P,  C.  Stepp,  Judge. 

Action  by  Ashley  O.  Knight  against  the 
Qujncy,  Omaba  &  Kausas  City  Railroad 
Company.  From  a  judgment  In  favor  of 
dotendant,  plalntUT  appeals.    Affirmed. 

J.  a.  Trimble  and  Hall  &  Hall,  for  appel- 
lant. E.  M.  Barber,  H.  C.  Smith  and  Hub- 
bell  Bros.,  for  respondent 

JOHNSON,  J.  Action  against  a  common 
carrier  to  recover  damages  for  an  alleged 
■wrongful  refusal  to  receive  and  transport 
a  hog  offered  by  plaintiff  for  shipment. 
Plaintiff  had  judgment  In  the  sum  of  $2 
compensatory,  and  $63  exemplary,  damages, 
and  defendant  appealed. 

The  suit  was  brought  in  the  circuit  court, 
and.  in  the  petition  plaintiff  alleged,  In  sub- 
stance, that  he  brought  the  animal  properly 
crated  and  In  good  condition  to  defendant's 
station  at  Trenton  and  requested  defendant's 
agent  to  ship  it  to  Green  City,  another  sta- 
tion on  defendant's  line,  some  40  miles  east 
of  Trenton,  and  that  defendant,  not  only 
wrongfully  refused  to  receive  and  ship  the 
property,  but  intentionally  committed  the 
wrong  In  an  Insulting  manner.  Actual  dama- 
ges were  laid  at  $2  which  plaintiff  prayed 
to  have  trebled  under  the  provision  of  sec- 
tion 1140,  Rev.  St  1899,  and  plaintiff  fur- 
ther prayed  for  the  recovery  of  a  reasonable 
attorney's  fee.  to  wit,  $50,  to  be  taxed  as 
costs,  as  provided  by  said  sectlcm  of  the 
statutes.  The  right  to  the  remedy  Invoked 
was  based  on  the  violation  of  the  statutory 
duty  imposed  on  common  carriers  by  section 
1082,  Rev.  St  1899. 


In  the  answer  filed  by  defendant  to  this 
petition,  among  other  defenses,  the  jurisdic- 
tion of  the  court  over  the  subject-matter  was 
attacked  on  the  ground  that  the  amount  of 
plaintiff's  demand  was  but  $6,  the  treble 
damages  claimed;  that  the  attorney's  fee 
claimed  was  no  part  of  the  demand,  but 
should  be  regarded  as  costs,  and  therefore 
the  court  bad  no  original  jurisdiction  over 
the  cause;  the  amount  involved  being  less 
than  $50.  Section  1674,  Rev.  St  1809. 
Plaintiff  then  filed  an  amended  petition  con- 
taining two  counts.  In  the  first  the  cause  of 
action  stated  was  the  same  as  that  pleaded 
In  the  original  petition,  but  the  amount  of 
the  attorney's  fee  was  changed  to  $150.  In 
the  second  the  facts  stated  were  a  repetition 
of  those  stated  In  the  first  count  and  in  the 
original  petition,  but  the  cause  was  founded 
on  a  breach  of  the  common-law  duty  of 
defendant  as  a  common  carrier,  and  the 
relief  sought  Included  compensatory  damages 
amounting  to  $2,  and  exemplary  damages 
laid  at  $160.  The  right  to  recover  damages 
of  the  latter  class  was  predicated  on  the  al- 
legation that  defendant  ''contemptuously.  In- 
solently, wrongfully,  and  maliciously  re- 
fused" to  receive  and  ship  the  property.  De- 
fendant moved  to  strike  out  the  second  count 
on  the  grounds,  among  others,  that  the  cause 
pleaded  therein  differed  essentially  from  that 
pleaded  in  the  original  petition,  and  there- 
fore was  not  a  proper  amendment,  and  that, 
as  the  court  had  no  jurisdiction  over  the 
subject-matter  of  the  original  action,  none 
could  be  acquired  through  an  amendment 
thereof.  This  motion  was  overruled,  and  de- 
fendant filed  answer  to  the  merits,  in  which 
the  objection  to  the  Jurisdiction  of  the  court 
was  repeated.  In  the  instructions  given  on 
behalf  of  plaintiff  the  first  count  was  aban- 
doned, and  judgment  was  recovered  on  the 
second  count  alone.  The  objections  made  in 
the  motion  to  strike  out  were  reiterated  In 
the  motions  for  a  new  trial  and  In  arrest 
of  judgment,  and  are  urged  by  defendant  as 
grounds  for  n  reversal  of  the  judgment 

In  a  civil  action  for  the  recovery  of  money, 
whether  such  action  be  fovroded  upon  con- 
tract or  tort,  or  be  for  the  recovery  of  a 
penalty  given  by  statute,  the  circuit  court 
has  no  ■  jurisdiction  over  the  cause  unless 
the  sum  demanded,  exclusive  of  interest  and 
costs,  exceeds  $50.  Section  1674.  Rev.  St. 
1899;  Barnes  v.  Railway  (not  yet  officially 
reported)  95  S.  W.  971;  Bradley  v.  Asher, 
65  Mo.  App.  589;  Bay  v.  Trusdell,  92  Mo. 
App.  877.  In  the  original  action  the  amount 
of  the  damages  claimed  by  plalntlft,  when 
trebled,  fell  below  the  jurisdictional  sum; 
but  it  Is  argued  by  plaintiff  that  section  1140 
of  the  statutes  enabled  him  to  recover  a 
reasonable  attorney's  fee,  in  an  action  found- 
ed on  a  violation  of  the  duty  imposed  on 
common  carriers,  by  section  1082,  and,  not- 
withstanding, the  statute  provides  that  the 
attorney's  fee  shall  be  taxed  and  collected  as 
a  part  of  the  costs  In  the  case^  such  fee  Is 
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lo  the  nature  of  a  penalty  for  the  wrong 
committed,  and,  being  a  part  of  the  penalty 
he  Is  entitled  to  recover,  necessarily  must  be 
considered  as  a  part  of  his  demand.  From 
this  premise  the  conclusion  Is  drawn  that 
the  penalty  demanded  by  plaintiff  Included 
bis  actual  damages  trebled,  and  his  attorney's 
fee,  and,  as  these  two  amounts  aggregated 
$36,  the  circuit  court  had  original  Jurisdic- 
tion over  the  cause.  In  Perkins  r.  Hallway, 
108  Mo.  62,  16  S.  W.  320,  11  I*  E.  A.  426, 
the  Supreme  Court  decided  that  a  statutory 
provision  similar  to  that  under  consideration 
should  not  be  condemned  as  being  special 
legislation,  and  observed  "the  statute  in 
question  is  as  much  a  police  regulation  as  is 
the  double  damage  section,  and  the  attorney's 
fee  may  be  lawfully  imposed  as  a  penalty  for 
the  violation  of  the  law."  And  in  Briggs  v. 
Railway  Company,  111  Mo.  168,  20  S.  W.  32, 
the  same  court  again  treated  the  attorney's 
fee  as  a  part  of  the  penalty  imposed  for 
the  wrongdoing,  saying  that  "the  fact  the 
amount  is  taxed  as  costs,  and  is  called  an 
attorney's  fee,  does  not  change  its  real  char- 
acter" and  held  the  defendant  was  entitled 
to  a  jury  trial  In  the  assessment  of  the  value 
of  the  legal  services.  But,  In  the  later  case 
of  Paddock  v.  Railway,  166  Mo.  624,  66  S. 
W.  463,  the  Supreme  Court,  following  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Oulf,  etc.,  Railway  v. 
Ellis,  166  V.  8.  160,  17  Sup.  Ct  256,  41  L. 
Ed.  666,  held  the  provision  for  the  recovery 
of  an  attorney's  fee,  in  an  action  of  this 
character,  to  be  in  conflict  with  the  fifth 
amendment  to  the  Constitution  of  the  United 
States,  and  therefore  void,  and  overruled  the 
PerMns  Case.  In  thus  holding  that  the 
legislative  attempt  to  burden  a  certain  class 
of  uusuccessful  litigants  with  the  payment 
of  their  adversaries'  attorney's  fees  was  an 
attempt  to  deprive  them  of  their  property 
without  due  process  of  law,  and  to  single 
them  out  as  the  subjects  of  class  legislation, 
the  view  previously  entertained  that  the  attor- 
ney's fee  should  be  treated  as  a  part  of  the 
penalty  Imposed  for  the  violation  of  a  statu- 
tory duty  necessarily  had  to  be  abandoned. 
To  compel  the  losing  party  to  a  suit  to  pay 
his  opponent's  attorney's  fee  doubtless  should 
be  regarded  as  the  imposition  of  a  penalty, 
but  it  Is  a  penalty  inflicted  for  resisting  the 
payment  of  a  legal  demand,  and  in  no  sense 
belongs  to  the  remedy  provided  as  a  redress 
for  the  wrong  upon  which  the  demand  Is 
founded.  When  plaintiff's  cause  of  action 
accrued  under  the  statute  the  only  penalty 
he  wag  entitled  to  receive  was  his  treble 
damages. 

Being  compelled  to  bring  suit  to  enforce 
his  demand,  the  contingent  penalty  of  an 
attorney's  fee,  which  the  statute  attempted 
to  give  him,  regardless  of  the  constitutional 
question  involved,  should  not  be  considered 
a  part  of  the  demand  inuring  to  him  from 
the  tort  committed,  and  therefore  should 
not  be  included  In  the  amount  necessary  to 


confer  Jurisdiction  upon  fbt  circuit  court. 
The  term  "the  sum  demanded  exclusive  of 
interest  and  costs,"  as  employed  in  section 
1674,  obviously  refers  to  the  amount  of  the- 
remedy  sought  under  the  cause  assMted,  and 
excludes  incidental  matters  such  as  costs  or 
other  expenses  incurred  in  the  prosecuticn  of 
the  suit  We  have  not  overlooked  our  de- 
cision in  the  case  of  Bay  v.  Trusdell,  02  Mo, 
App.  377.  where  we  treated  the  attorney's 
fee  as  a  part  of  the  sum  demanded,  but 
there  the  action  was  on  contract,  and,  by 
the  express  agreement  of  the  parties,  defend- 
ant obligated  himself  to  pay  a  specific 
amount  as  attorney's  fees,  and  thus  made 
that  sum  as  much  a  part  of  plaintiff's  de- 
mand as  was  the  principal  of  the  obligation. 
So  interest  where  it  is  a  matter  of  contract 
between  the  parties  is  an  Integral  part  of 
the  demand,  and  would  be  Included  in  the 
Jurisdictional  sum,  except  for  the  prohibi- 
tion of  the  statute,  which  does  not  extend  to 
attorney's  fees  made  a  part  of  the  obligation 
by  express  contract.  The  conclusion  reached 
in  that  case  was  right,  and  is  consistent 
with  our  present  view  that  the  "sum  demand- 
ed" by  plaintiff,  within  the  meaning  of  sec- 
tion 1674,  was  the  amount  of  his  treble  dam- 
ages, and,  as  this  was  lees  than  $60,  the 
Circuit  Court  had  no  jurisdiction  over  the 
cause  pleaded  in  the  original  petition. 

The  next  subject  for  consideration  Is  the 
effect  of  the  amendment  to  confer  jurisdiction 
on  the  circuit  court  over  the  subject-matter. 
No  objection  is  made  by  defendant  to  the 
sufficiency  of  the  averments  In  the  second 
count  of  the  amended  petition  to  support  a 
recovery  of  exemplary  damages,  had  the 
cause  pleaded  in  that  count  been  made  the 
subject  of  the  original  action,  nor  Is  it  caa- 
tended,  had  that  been  done,  that  the  amount 
demanded  as  exemplary  damages  could  not 
be  included  in  the  sum  necessary  to  confer 
Jurisdiction  in  the  circuit  court;  but  it  is 
asserted  by  defendant  that,  as  the  cause 
pleaded  In  the  original  petition  on  its  face 
disclosed  the  want  of  Jurisdiction  in  the  court 
over  the  subject-matter.  Jurisdiction  could 
not  be  conferred  by  an  amendment,  and  cer- 
tainly not  by  the  substitution  of  an  entirely 
new  cause.  It  may  be  conceded  that,  when 
the  facts  pleaded  in  the  petition  disclose  a 
cause  of  action  of  a  nature  or  class  without 
the  Jurisdiction  of  the  court  In  which  the  ac- 
tion Is  brought,  no  amendment  should  be  per- 
mitted to  confer  jurisdiction,  since  such 
amendment  to  state  a  jurisdictional  cause 
would  necessarily  state  one  of  an  entirely 
different  nature  from  that  amended,  and 
therefore  would  not  be  an  amendment,  but 
a  substitution  of  one  cause  for  another.  Bat 
where  the  facts  pleaded  present  a  cause  of 
a  nature  belonging  to  the  Jurisdiction  of  the- 
court,  and  the  lack  of  Jurisdiction  over  the 
particular  action  results  solely  from  the  in- 
sufficiency of  the  amount  of  the  relief  de- 
manded, and  the  facts  pleaded  would  bus-- 
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tain  a  money  recovery  In  an  amotmt  falling 
within  the  Jurisdiction,  an  amendment  of  the 
petition  that  merely  so  expands  the  amount 
of  the  recovery  sought  Is  not  a  change  of  the 
cause  of  action,  and  should  be  permitted. 
Granting  that  as  a  general  rale  a  statutory 
cause  cannot  be  amended  into  one  under  the 
common  law,  or  vice  versa,  without  changing 
the  cause,  this  rule  under  the  liberal  policy 
of  our  Ciode  should  not  be  arbitrarily  applied, 
and  does  not  obtain  where  the  same  evi- 
dence will  support  both  petitions,  and  the 
same  measure  of  damages  may  be  applied  to 
both.  Ross  V.  Land  Co.,  162  Mo.  317,  62  S. 
W.  884;  Liese  v.  Meyer,  148  Mo.  647,  4fi  S. 
W.  282;  Scoville  v.  Glasner,  79  Mo.  449; 
Pordy  V.  Pfaff,  104  Mo.  App.  831,  78  S.  W. 
824.  Under  the  Code  the  petition  is  required 
to  contain  "a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action." 
Rev.  St  1889,  f  692.  In  actions  ex  delicto 
the  wrong  alleged  Is  the  cause  of  action. 
The  "demand  of  the  relief  to  which  the  plain- 
tiff may  suppose  himself  entitled"  Is  no  part 
of  the  cause,  but  is  the  assertion  of  a  right 
resulting  to  the  plaintiff  therefrom.  Liese 
V.  Meyer,  supra ;  McQrew  v.  Railway,  87  Mo. 
App.  260;  Hill  V.  Railway,  49  Mo.  App.,  loc. 
dt.  634.  This  being  true,  the  selection  by 
the  pleader  of  one  of  two  or  more  concur- 
rent remedies  should  not  serve  to  classify  the 
action,  and  his  substitution  by  amendment 
of  another  available  remedy,  for  the  one 
originally  invoked  of  itself,  constitutes  no 
change  of  the  cause.  The  facts  alleged  In 
the  original  petition  were  repeated  in  the 
second  count  of  the  amended  petition.  They 
show  that  defendant  wrongfully  refused  to 
receive  plaintiff's  property  for  transportation, 
and  that  the  wrong  was  oppressive,  intention- 
al, and  therefore  malicious.  Such  wrong 
was  actionable  either  at  common  law,  or  un- 
der the  provision  of  section  1082,  of  the  stat- 
utes. The  common-law  remedy  entitled  plain- 
tiff to  recover  his  actual  damages  for  the 
wrongful  refusal  to  receive  his  property  and 
punitive  damages  for  defendant's  Intentional 
and  malicious  commission  of  the  wrongful 
act  while  the  statutory  remedy  to  which 
plaintiff  supposed  himself  entitled  provid- 
ed a  penalty  of  treble  damages  for  the  wrong- 
ful refusal  and  no  additional  relief  where 
the  offense  was  aggravated  by  wilfulness, 
wantonness  or  malice.  Though  it  Is  apparent 
plaintiff,  in  order  to  recover  punitive  dam- 
ages, was  compelled  to  prove  a  state  of  facts 
not  required  to  be  shown  to  authorize  a  re- 
covery of  the  statutory  penalty,  he  made 
those  facts  constitutive  of  the  cause  pleaded 
in  the  original  petition,  and  thereby  placed 
himself  in  a  position  to  obtain  a  recovery 
of  such  damages  by  amending  his  demand 
without  change  of  the  cause  of  action.  The 
amendment  contained  in  the  second  count 
was  proper,  and  invested  the  court  with  ju- 
risdiction over  the  subject-matter. 

Passing  to  the  merits  of  the  case,  plaintiff 
testified  that  he  hauled  the  pig  to  defend- 


ant's station,  and  went  to  the  window  where 
defendant's  agent  transacted  business  with 
the  public,  and  saw  that  officer  Inside  the 
office  engaged  in  business  with  two  other 
men.  After  waiting  several  minutes,  he  In- 
terrupted with  hla  business,  and  this  Is 
his  account  of  what  occurred:  "Finally  I 
broke  into  the  conversation  and  told  them  I 
wanted  to  ship  this  pig  by  freight,  •  •  • 
and  the  agent  kind  of  turned  bis  head  around, 
and  be  says:  'Have  you  got  a  man  to  go 
with  him.'  I  says:  'What!  A  man  to  go 
with  a  pig  40  miles.'  And  I  says:  'I  wouldn't 
have  to  send  a  man  with  him:  He  Is  out 
here  pr<^)erly  crated  •  •  •  and  already 
to  go.  All  you  have  got  to  do  Is  to  set  him 
on  the  car,  and  be  will  go  all  right'  And 
then  he  said  be  wanted  a  man  to  go  with 
blm  to  feed  and  water  him,  and  I  says: 
Vhat  pig  will  go  a  week  without  feed  and 
water.  He's  a  long  hungry  fellow,  and  be 
dont  need  anybody  to  go  with  him  to  feed 
or  water  him  on  the  freight  train  for  40 
miles.'  Then  he  said  that  Milan  was  a  divi- 
sion, and  that  he  would  have  to  lay  over 
there  that  night  This  was  about  4  o'clock 
In  the  afternoon.  *  •  *  I  says:  'Well, 
that  wouldn't  hurt  him  to  lay  over  there.' 
And  I  says:  'If  that  Is  all  the  reason  why 
you  dont  want  to  take  him,  why,  I'll  take 
all  risks  of  his  laying  over  there  at  Milan.' 
Now  that  Is  the  first  time  there  was  any- 
thing said  about  releasing  of  risks,  and  when 
I  said  that  I  would  take  all  chances  about 
the  pig  about  the  feed  and  water  for  one 
day,  if  that  was  all,  for  the  lay  over  at 
Milan,  the  agent  very  contemptuously,  and 
very  angrily,  and  very  impudentiy  says: 
*Xou  would  be  the  first  one  to  kick  if  any- 
thing should  happen.'  Of  course  that  raised 
my  Irish  a  little,  and  I  says :  Then  the  ques- 
tion Is  I  am  here  ready  to  pay  the  freight 
on  this  pig  whatever  It  Is,  and  I  says  are 
you  going  to  take  him.'  And  he  says:  'No, 
not  unless  you  release  from  all  damages  and 
liabilities,  and  sign  a  release  for  all  lia- 
bilities.' And  I  says:  'Well,  we'll  see,'  and 
I  walked  away."  Plaintiff  was  told  that  the 
reason  the  pig  would  be  detained  a  whole 
day  In  Milan  was  because  the  east-bound 
freight  train  was  delayed,  and  would  not  ar- 
rive at  the  division  station  in  time  to  connect 
with  the  freight  train  which  ran  east  from 
that  place,  but  denies  that  he  was  Informed 
of  the  cause  of  the  delay.  The  agent  admits 
he  told  plaintiff  he  would  be  the  first  to 
complain  If  the  pig  was  damaged,  but  denies 
that  he  spoke  or  acted  in  other  than  a  cour- 
teous manner,  and  says  he  insisted  on  plain- 
tiff signing  a  contract  releasing  the  carrier 
from  all  liability,  because  he  knew,  and  so 
Informed  plaintiff,  that  the  pig  would  be 
held  over  a  day  in  Milan,  and.  If  unattend- 
ed, would  likely  suffer  from  lack  of  food 
and  water.  The  animal  was  a  boar  intend- 
ed to  be  used  as  a  breeder,  and  plaintiff 
says,  and  In  this  is  uncontradicted,  that  he 
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would  have  suffered  no  damage  from  being 
witbont  food  and  water  during  the  anticipat- 
ed delay. 

In  tbe  absence  of  the  existence  of  an  ex- 
ceptional cause,  such  as  the  act  of  God,  the 
public  enemy,  unavoidable  accident,  or  an 
abnormal  and  unanticipated  inrush  of  busi- 
ness which  will  prevent  the  performance  of 
its  common-law  duty  to  shippers,  a  common 
carrier  has  no  right  to  refuse  to  receive  and 
transport  property  offered  for  shipment, 
where  such  property  Is  in  good  condition  and 
properly  prepared  for  shipment,  and  l)eIongs 
to  a  class  properly  subject  to  carriage  by 
such  carrier,  nor  has  the  carrier  any  right  to 
impose  on  the  shipper  against  his  will  any 
limitation  of  its  common-law  liability  as  a 
condition  upon  which  it  will  receive  and 
carry  his  property.  The  common-law  lia- 
bility of  a  carrier  Is  that  of  an  insurer,  but, 
where  the  subject  of  transportation  is  a 
living  animal,  the  carrier  Is  not  liable  for 
damages  resulting  solely  from  the  natural 
vices  or  propensities  of  the  animal,  nor  from 
Its  lack  of  vitality  to  withstand  the  bard- 
ships  incident  to  the  ordinary  course  of  trans- 
portation. Brown  v.  Ballway,  18  Mo.  App. 
568;  Potts  V.  Railway,  17  Mo.  App.  394; 
Hance  v.  Express  Co.,  48  Mo.  App.  179; 
Hutchinson  on  Carriers,  {  218.  The  carrier 
is  bound  to  provide  proper  facilities  both  for 
the  carriage  of  the  animal  and  to  protect  it 
against  serious  injury  from  the  want  of  food 
and  water.  Hutchinson  on  Carriers,  S  322. 
And,  where  the  shipper  refuses  to  send  along 
a  caretaker  with  tbe  shipment,  tbe  carrier 
should  observe  ordinary  care  to  attend  to  tbe 
necessary  wants  of  the  animal,  and,  for  such 
services,  may  make  a  reasonable  charge. 
If  the  animal  sustains  injury  during  tbe 
journey  from  hunger  or  thirst,  the  carrier 
will  only  be  held  liable  for  the  resulting 
damages  where  It  Is  made  to  appear  that  it 
negligently  failed  to  perform  Buch  duty,  and 
the  burden  of  proof  is  on  the  shipper  to 
show  the  existence  of  such  negligence.  Crow 
v.  Railway  Co.,  57  Mo.  App.  135.  But  the 
fact  that  tbe  animal  will  require  food  and 
-water  during  the  journey,  and  the  refusal 
of  the  shipper  to  furnish  an  attendant,  will 
not  warrant  the  carrier  either  in  refusing 
to  receive  the  shipment,  nor  in  exacting  an 
agreement  from  the  shipper  to  release  it 
from  liability.  It  must  receive  and  carry 
the  property  without  conditions  restricting 


Its  common-law  liability  If  liie  ddpper  so 
demands. 

Conceeding  for  argument,  though  we  do 
not  so  hold,  that  the  cause  of  the  unusual 
delay  this  shipment  would  have  encountered 
was  unavoidable,  and  that;  In  notifying 
plaintiff  of  its  existence,  defendant  would 
have  been  excused  in  law  from  liability  as 
an  Insurer  for  damages  resulting  therefrom, 
defendant  was  not  Justified  in  refusing  to 
receive  tbe  shipment,  because  plaintiff  would 
not  agree  to  release  it  from  all  liability 
whether  for  damages  resulting  from  such 
delay  or  from  other  causes.  It  should  have 
received  the  shipment,  and,  if  the  pig  re- 
quired food  and  water  during  its  detention 
at  Milan,  should  have  exercised  reasonable 
care  to  discover  and  supply  Its  wants.  De- 
fendant's conduct  was  wrongful  under  its 
own  statement  of  the  facts,  and  plaintiff  was 
entitled  to  recover  the  actual  damages  he 
sustained  in  consequence  thereof.  If  the 
wrong  was  Intentionally  committed  by  de- 
fendant's agent,  or  if,  acting  in  good  faith, 
he  mistakenly  supposed  he  was  justified  in 
refusing  the  shipment  under  the  circum- 
stances, but  was  insultingly  rude  in  his  re- 
fusal, in  either  event  a  proper  case  was  pre- 
sented fortheawardlngof  exemplary  damages 
to  plaintiff.  That  the  act  was  wrongful  Is  ap- 
parent, and  that  the  'agent  knew  he  was 
doing  wrong  is  a  fair  Inference  from  plain- 
tiff's evidence.  The  remark,  "You  would  be 
the  first  one  to  kick  If  anything  should  bap- 
pen,"  if  spoken  Jocularly,  would  perhaps  be 
entirely  harmless;  but,  considering  that 
plaintiff  and  the  agent  were  strangers,  and 
plaintiff  was  making  a  request  within  his 
legal  rights,  to  say  it  in  an  angry  and  con- 
temptuous manner  was  very  insolent,  and 
might  have  proven  sufficiently  offensive  to 
provoke  a  breach  of  the  peace.  The  business 
of  common  carrier  Is  with  the  general  public, 
and  their  agents  and  servants  should  be  re- 
quired to  observe  the  rules  of  ordinary 
courtesy  in  dealing  with  patrons;  and  where 
they  disregard  this  duty,  and  In  the  commis- 
sion of  torts  add  Insult  to  injury,  exemplary 
damages  should  be  Inflicted  upon  them.  The 
court  properly  submitted  this  Issue  to  tbe 
jury,  and  tbe  verdict  Is  sustained  by  sub- 
stantial evidence. 

We  have  considered  other  points  made, 
and  find  that  the  case  was  fairly  tried.  The 
Judgment  is  affirmed.    All  concur. 
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STATE   r.  KOOCK. 
(Kansaa  City  Court  of  Apgeala.    MiaMrarL    Oct 

OamS— HUNTinO  LiCEHSB. 

Laws  1006,  p.  laa,  I  54,  makes  It  nnlawful 
for  any  person  to  hunt  outside  of  the  county  in 
which  he  lives  without  first  obtaining  a  licens* 
80  to  do.  Section  58  provides  how  one  may  oIk 
tain  a  license  on  application  to  the  clerk  of 
the  county  of  the  applicant's  residence.  Section 
61  imposes  a  penalty  on  any  one  bunting  with- 
out a  license.  Section  57  (page  168)  proviaes 
that  county  clerks  and  the  license  collector  of 
the  city  of  St  Louis  shall  issue  resident  licenses 
to  persons  complying  with  the  statute,  and  sec- 
tion 60  (page  158)  provides  that  tenants  of 
farm  lana  and  owners  thereof  may  hunt  on 
their  lands  without  a  license.  In  the  statute 
aa  originally  drafted  section  54  merely  made  it 
nnlawful  for  any  person  to  hunt  in  the  state. 
Section  64  (page  170)  requires  all  proceeds  of 
license  fees  to  be  paid  into  a  fund  for  the  pro- 
tection of  game.  Held,  that  inasmuch  as  there 
is  an  express  exception  in  relation  to  farm 
lands,  and  as  little  revenue  would  be  received  if 
persons  coald  hunt  without  a  license  in  the 
counties  of  their  residence,  and  a&  hunters  and 
county  clerks  mieht  not  have  understood  the 
phrase  "reKident  license"  to  mean  a  "stato  li- 
cense," and  might  have  doubts  whether  a  hunter 
hunting  outside  of  his  own  county  was  reqnired 
to  have  a  license,  which  doubt  is  removed  by 
section  54  (page  158),  such  section  does  not,  by 
implication,  permit  one  to  hunt  without  a 
license  in  the  eonnty  of  his  residence. 
Elliaon,  J.,   dissenting. 

Appeal  from  Circuit  Court,  Pettis  Coonty; 
Louis  Hoffman,  Judg& 

Artbnr  Koock  was  conTicted  of  hunting 
without  a  license,  and  he  appeals.    Affirmed. 

W.  D.  Steele,  for  appellant  C.  O.  Kelly, 
Pros.  Atty.,  and  Bamett  &  Bamett,  for  the 
State. 

BROADDUS,  P.  J.  The  defendant  was 
Indicted,  tried,  and  convicted  for  hunting 
without  a  license  in  the  county  of  Pettis, 
the  county  of  tala  residence.  The  defendant 
appealed.  The  prosecution  was  imder  "An 
act  relating  to  the  preservation,  propagation 
and  protection  of  game  animals,  birds  and 
fish;  creating  the  office  of  game  and  fish 
warden;  creating  a  game  protection  fund 
and  appropriating  money  therefrom."  Laws 
1005,  p.  158.  Tlie  ground  relied  on  for  a 
reversal  of  the  finding  and  judgment  of 
the  court  Is  that  under  the  act  In  question 
the  defendant  was  not  required  to  procure 
a  license  to  bunt  In  the  county  of  his  resi- 
dence. 

"Sec  64.  It  shall  be  nnlawful  for  any 
person  after  the  passage  of  this  act  to  bunt 
In  this  state  outside  of  the  county  In  which 
he  lives  without  first  obtaining  a  license 
permitting  him  or  her  to  do  so." 

"Sec.  58.  Any  person  who  has  been  a 
bona  fide  resident  of  this  state  for  six 
months  then  last  past  may  procure  a  license 
for  himself  or  herself  by  filing  bis  or  her 
affidavit  with  the  clerk  of  the  county  court 
where  be  or  she  resides,  stating  his  or  her 
name,  age,  place  of  residence,  post-office 
address,  the  color  of  his  or  her  hair  and 
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eyes  and  the  fact  whether  he  or  she  can  not 
write  his  or  her  own  name;  paying  the  said 
clerk  the  sum  of  one  dollar;  provided  this 
section  shall  not  apply  to  owners  and  ten> 
ants  of  farm  lands,  who  may  hunt  on  their 
lands  without  obtaining  a  hunting  license." 

"Sec.  61.  Any  person  who  shall  hunt 
In  this  state  without  being  at  the  time  of 
such  hunting  In  possession  of  a  license  as 
herein  provided,  duly  Issued  to  him  or  her, 
which  license  shall  cover  the  period  in 
which  be  or  she  shall  be  so  hunting  or  shall 
furnish  to  another  person  a  license  Issued 
to  him  or  her,  shall  be  fined  not  less  tban 
twenty-five  dollars  nor  more  than  one  hun- 
dred dollars  and  costs  of  proseciitton." 

"Sec. '57.  County  clerks  and  the  license 
collector  of  the  city  of  St.  Louis  shall  issue 
resident  licenses  under  the  seal  of  their 
office  to  all  persona  complying  with  the 
provisions  of  this  act  and  shall  sign  the  same 
and  shall  require  the  person  to  whom  the 
license  is  Issued  to  sign  bis  name  in  the 
margin  thereof.  He  shall  keep  a  correct 
and  complete  record  of  all  licenses  Issued 
in  a  book  to  be  furnished  by  the  state  game 
and  fish  warden,"  etc. 

I  have  placed  the  foregoing  sections  in  the 
order  which  they  assume  in  Importance  to 
the  question  under  consideration,  and  not 
as  they  are  numbered  In  the  act  It  may 
be,  perhaps,  well  to  state  that  sections  6S  and 
66  relate  to  license  that  may  issue  to  non- 
residents of  the  state.  Section  64  requires 
that  the  proceeds  of  all  license  fees,  fines, 
penalties,  and  forfeitures  shall  go  Into  the 
state  treasury  and  shall  constitute  a  fund 
to  be  known  as  the  "Game  Protection  Fund," 
for  the  payment  of  the  salary  of  the  state 
game  and  fish  warden  and  his  expenses, 
and  also  for  the  payment  of  deputy  game 
and  fish  wardens  and  their  necessary  ex- 
penses. 

The  defendant  contends  that  under  section 
54,  by  Implication,  hunters  are  not  required 
to  procure  license  to  hunt  in  the  county  of 
their  residence,  that  said  section  exempts 
such  hunting  from  the  provisions  of  the  act. 
We  do  not  think  that  It  can  be  denied  that 
section  61  makes  It  unlawful  for  any  person 
to  hunt  in  this  state  without  having  first  pr\>- 
cured  a  license  to  do  so,  unless  the  act  it- 
self makes  exceptions.  Section  68  does  ex- 
cept from  this  general  provision  owners  and 
tenants  of  farm  lands  who  may  hunt  on 
such  lands  without  license.  But  they  are 
not  exempted  from  hunting  on  other  lands 
by  the  terms  of  the  language  making  th« 
exception,  whether  In  the  county  of  their 
residence  or  elsewhere.  This  Is  the  only 
express  exception  to  be  found  In  the  act, 
"An  express  exception,  exemption,  or  saving 
clause  excludes  all  others.'  State  ex  reL 
T.  Fisher,  110  Mo.  344,  24  8.  W.  167,  22 
L.  R.  A.  700.  "And  when  a  general  rule  has 
been  established  by  a  statute  with  ex- 
ceptions, the  courts  will  not  curtail  the  for- 
mer, nor  add  to  the  latter,  by  Implication." 
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Antborities  cited  In  the  above  case.  Aa  It 
ia  not  claimed  that  persons  are  not  required  to 
have  license  for  hnntlng  in  the  county  of 
their  residence  by  any  express  language  of 
section  &4,  they  come  within  the  rule  as 
above  stated — that  the  expression  of  one  thing 
is  the  exclusion  of  all  others. 

The  St  Louis  Court  of  Appeals  in  the  re- 
cent case  of  Ex  parte  Helton,  93  S.  W.  913, 
after  fully  recognizing  the  rule,  hold  tliat, 
owing  to  the  ambiguity  of  said  section.  It 
has  cast  ambignity  on  other  provisions. 
The  language  of  the  court  is:  "And  if 
section  54  is  left  out  of  view,  the  provisions 
of  the  other  sections  of  the  act  clearly  indi- 
cate that  the  Legislature  intended  that  all 
hunters,  except  owners  and  tenants  hunt- 
ing on  their  own  lands,  should  take  out  a 
license,  and  to  make  It  a  misdemeanor  pun- 
ishable by  fine  to  hunt  without  a  license. 
Any  other  construction  would  be  a  per- 
version of  the  terms  of  sections  57,  58,  and 
61  of  the  act,  and  would  clash  with  the  pro- 
visions of  sections  09  and  70.  But  when 
section  54  is  brought  into  view,  and  an  ef- 
fort is  made  to  construe  It  In  harmony  with 
the  foregoing  section,  we  find  that  Its  terms 
are  not  only  ambiguous  in  themselves,  but 
that  their  amblgui^  pervades  other  sections 
of  the  act  and  that,  if  section  54  Is  construed 
not  to  require  residents  to  take  out  a  license 
to  hunt  In  the  county  in  which  he  lives,  such 
construction  destroys  the  harmony  of  the  act 
as  a  congruous  working  whole  and  in  the 
main  thwarts  the  purpose  of  the  Legislature 
to  create  a  game  protection  fund  as  pfovlded 
In  section  04.  When  a  statute  is  ambiguous 
or  of  doubtful  meaning,  the  courts  may  look 
to  extraneous  facts  for  an  explanation  of  the 
ambiguity."  The  opinion  proceeds  to  state 
that  the  court  lias  been  furnished  with  a 
copy  of  the  original  bill,  wherein  section  57 
(now  64)  then  read  as  follows:  "It  shall  be 
unlawful  for  any  person  after  the  passage  of 
this  act,  to  hunt  In  this  state  without  first 
obtaining  a  license  permitting  him  or  her  to 
do  so" — and  that  it  was  amended  as  it  now 
reads.  We  have  not  had  the  tieneflt  of  the 
original  bill,  but  we  presume  it  was  as 
stated,  and  the  House  Journal  shows  that 
It  was  amended  before  its  passage  in  the 
House,  by  inserting  the  words  "outside  of 
the  county  In  which  he  lives."  The  court 
reached  the  conclusion  that  "this  amendment 
of  the  language  of  the  section,  while  it  does 
not,  in  express  words,  declare  a  resident  may 
hunt  in  the  county  in  which  he  lives,  with- 
out first  taking  out  a  license,  makes  It  mani- 
fest that  the  Legislature  Intended  that  he 
might  do  so."  The  court  holds  that,  if  that 
position  Is  not  tenable,  section  54  makes  it  a 
doubtful  question,  and  discharged  the  de- 
fendant 

We  cannot  agree  with  the  conclusion  of  the 
learned  court  for  several  reasons.  First 
Because  it  defeats  the  purpose  of  the  law, 
which  the  court  admits.  Second.  Because 
it  violates  one  of  the  rules  of  construction — 


that  "wbere  there  Is  an  Irreconcilable  cour 
flict  between  different  sections  or  parts  of 
the  same  statute  the  last  words  stand,  and 
those  which  are  in  confiict  are  repealed;  that 
Is,  the  part  of  a  statute  later  in  position  in 
the  same  act  or  section  is  deemed  later  in 
time,  and  prevails  over  repugnant  parts  oc- 
curring before,  though  enacted  and  to  take 
effect  at  the  same  time.  This  is  applicable 
where  no  reasonable  construction  will  har- 
monize the  parts."  State  v.  Taylor,  186  Mo. 
608,  85  S.  W.  664.  Therefore,  If  section  54 
is,  as  the  court  In  the  Helton  Case  thought 
it  to  be,  in  conflict  with  sections  57.  5S,  and 
61,  which  appear  later  in  the  act,  it  stands 
repealed.  And  the  rule  would  apply  with 
at  least  equal  propriety  If  it  is  held  to  he 
ambiguous;  that  is,  whether  it  is  In  conflict 
with  such  later  sections.  And  we  are  not 
aware  of  any  authority,  nor  in  our  opinion 
can  it  be  justified  by  reason,  that  an  ambig- 
uous expression  of  a  statute  will  have  the 
effect  to  defeat  the  purpose  of  the  law,  and 
its  plain  and  unambigaous  provision,  and  the 
means  provided  for  ita  enforcement.  It 
would  be  a  poor  makeshift  in  such  a  case  to 
say  that  the  ambiguity  creates  an  ambigu- 
ity that  did  not  otherwise  exist  and  thus 
defeat  the  evident  purpose  of  the  Legislature. 
If  the  Legislature  had  intended  to  make 
hunting  In  the  county  of  the  hunter's  resi- 
dence an  exception  to  the  law,  it  will  be 
presumed  that  they  would  have  said  so  In 
a  plain  and  unmistakable  manner.  If  there 
was  anything  in  the  proposed  legislation  that 
was  beyond  all  reasonable  doubt  clear.  It 
was  that  hunters  were  required  to  take  out 
license  to  hunt  In  the  county  of  their  resi- 
dence. Under  such  a  condition  it  would  be 
doing  violence  to  the  plainest  dictates  of 
reason  to  assume  that  the  Legislature  would 
let  sections  57,  68,  and  61  remain  as  they 
were,  and  Insert  section  54,  Intending  thereby 
to  authorize  persons  to  hunt  In  the  county 
of  their  residence  without  license.  And  we 
attach  but  little  or  no  Importance  to  the 
fact  that  In  the  act  as  originally  drafted 
section  54  (then  section  67)  contained  the 
expression  substantially  that  hereafter  it 
shall  be  unlawful  for  any  person  to  hunt  In 
this  state  without  a  license,  and  that  It  was 
amended,  as  it  now  stands.  It  was  not  an 
amendment  of  an  existing  statute.  It  waa 
only  proposed  legislation.  Had  there  been 
the  former,  perhaps  there  would  be  a  ques- 
tion whether  It  was  the  Intention  to  repeal 
existing  sections  prohibiting  hunting  In  the 
state  without  a  license,  or  it  was  for  the  pur- 
pose of  making  clearer  some  apparent  or  real 
ambiguity.  When  the  proposed  bill  was 
adopted,  all  of  its  requirements  were  com- 
plete. The  Legislature  is  not  presumed  to 
have  intended  that  one  section  was  in  con- 
flict with  all  the  others,  and  that  the  one 
should  destroy  the  purpose  of  the  law,  for 
the  enforcement  of  which  ample  provision 
had  been  made;  hut,  on  the  contrary,  the 
presumption  is  conclusive  that  the  act  was 
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to  be  construed  as  a  whole— In  pari  materia. 
Macke  t.  Byrd,  131  Mo.  682,  33  S.  W.  448, 
52  Am.  St.  Rei>.  649;  Rosa  t.  Railway  Co., 
Ill  Mo.  18,  19  S.  W.  541;  City  of  Westport 
T.  Jackson,  69  Mo.  App.  148. 

We  accede  to  the  proposition  that,  the 
statute  being  penal,  It  should  be  strictly  con- 
strued, and  not  be  extended  or  enlarged  by 
Judicial  construction  so  as  to  embrace  of- 
fenses and  persons  not  plainly  within  its 
term&  State  ▼.  Reld,  125  Mo.  43,  28  S.  W. 
172.  "Criminal  and  penal  statutes  should  be 
strictly  construed,  and  no  one  should  be 
made  subject  to  their  proTlsions  by  Implica- 
tion, and  only  such  transactions  are  covered 
by  them  as  are  within  both  their  spirit  and 
letter."  State  v.  Grltzner,  134  Mo.  512,  36 
S.  W.  39.  But  the  rule  has  no  application 
to  tblfl  case.  For  it  must  be  admitted  that 
a  hunter  who  hunts  In  the  county  In  which 
be  Ures  is  embraced  in  the  provisions  of  the 
act,  that  he  Is  required  by  sections  57,  58, 
and  61  to  have  a  license  to  do  so,  and  that 
a  penalty  is  Imiwsed  upon  him  if  he  hunts 
without  such  license.  Defendant  Is  within  the 
class  of  persons,  and  the  oCTense  with  which 
be  is  charged  Is  plainly  embraced  within  the 
terms  of  the  vtatute.  As  already  discussed, 
the  only  question  Is,  was  the  defendant  ex- 
empted by  said  section  54  from  the  terms  of 
the  act?  And  that  la  settled  by  the  rule 
stated  In  State  v.  Taylor,  supra,  which  in- 
volved the  construction  of  a  penal  statute, 
and  also  by  the  rule  of  construction  In  State 
ex  rel.  v.  Fisher,  supra.  In  my  opinion  the 
provisions  in  section  54  should  be  treated  as 
a  redundant  expression  of  the  legislative 
will,  and  nothing  more.  Other  sections  of  the 
act  provide  that  hunters  shall  take  out  li- 
cense to  hunt  in  the  counties  in  which  they 
live,  and  a  penalty  is  Imposed  if  they  hunt 
without  such  license  In  such  counties.  Sec- 
tion 54,  In  declaring  that  it  shall  be  unlawful 
to  hunt  outside  of  the  county  in  which  they 
live  without  a  license  to  do  so,  is  but  a 
repetition  of  what  the  act  contains  In  other 
sections,  and  cannot,  except  by  Implication, 
be  made  to  exempt  hunters  In  the  counties 
of  their  residence  from  the  provisions  of  the 
act,  which  the  Supreme  Court  says  to  not 
permissible.  While  there  can  be  no  doubt 
In  the  minds  of  lawyers  and  Judges  that  with- 
out section  54  It  Is  clear  that  persons  who 
hnnt  In  counties  other  than  those  in  which 
they  live  are  required  to  have  a  license  to 
do  ao,  It  may  not  appear  so  to  the  mind  of 
the  hunter  unlearned  in  the  law,  and  said 
section  54  may  have  been  intended  to  pre- 
vent confusion  in  that  respect,  and  also  as 
a  guide  to  county  clerks  as  to  their  duty  in 
the  premises. 

Section  58  docs  not  specify  that  the  li- 
cense to  be  issued  shall  be  a  state  license. 
Section  57  requires  that  the  county  clerk's 
and  the  license  collector  of  the  city  of  St 
Louis  "shall  issue  resident  licenses  under 
the  seal  of  their  office  to  all  persons  comply- 
ing with  the  provisions  of  this  act    •    •    •" 


The  provision  made  to  procure- •  license  in 
section  68,  wherein  the  hunter  most  file  his 
afiEldavlt  with  the  clerk  of  the  county  of 
bis  residence,  giving  his  name,  age^  etc.,  and 
the  requirements  of  section  57  that  the 
county  clerk  or  the  license  collector  of  the 
dty  of  St  Loula  "shall  Issue  resident  li- 
censes *  *  *  to  all  persons  complying 
with  the  provisions  of  the  act"  to  the  mind 
of  a  hunter  might  imply  that  such  a  license 
would  be  a  local  or  county,  and  not  a  state, 
license.  There  is  no  doubt  in  my  mind  that 
the  Legislature,  in  using  the  term  "resident 
license,"  meant  state  license  to  residents  of 
the  county,  and  did  not  mean  to  localize  the 
license;  that  Is,  to  make  It  a  county  license. 
But  the  hunter  or  the  county  clerks  might 
not  so  understand  the  matter.  It  might  be 
so  construed  by  the  class  of  persons  named, 
and  doubts  might  arise  hi  their  minds  wheth- 
er a  hunter  hunting  outside  of  his  own 
county  was  required  to  have  any  license,  or, 
if  so,  where  could  it  be  procured.  Section 
54  makes  it  plain  that  he  must  have  such  n 
license.  And  when  we  come  to  consider 
there  is  no  game  in  the  city  of  St.  Louis, 
and  but  little  In  counties  of  the  state  contain- 
ing a  large  population,  a  hunter  residing  in 
such  city  or  cities  might  be  at  a  loss  to 
understand  why  he  should  be  required  to 
get  a  license  to  hunt  in  the  city  or  county 
of  bis  residence,  where  there  was  no  game 
to  bunt  In  order  to  hunt  in  other  counties 
of  the  state,  where  game  was  to  be  found. 
The  provision  for  securing  a  license  in  one 
county  In  the  state  to  bunt  in  all  the  other 
counties  of  the  state  is  an  unusual  provision 
for  obtaining  a  license,  which  of  Itself  might 
be  misleading,  notwithstanding  it  was  a  wise 
requirement  calculated  to  prevent  fraudulent 
evasions  of  the  act 

There  was  realized  frbm,  under  the  law 
as  understood  and  acted  upon  by  the  hunters 
of  the  state,  and  paid  into  the  game  protec- 
tion fund,  up  to  January  1,  1908,  $47,746, 
according  to  the  report  of  Mr.  Rhodes,  the 
state  game  warden.  It  is  also  shown  by  bis 
statement  that  it  will  take  about  that 
amount  to  pay  the  salaries  and  expenses  of 
the  game  warden  and  his  assistants.  The 
law  provides  for  annual  appropriation  for 
that  purpose  In  the  sum  of  $50,000,  which 
can  only  be  paid  out  of  such  fund.  It  is 
easy  to  be  seen  that  if  persons  who  hunt 
outside  of  the  counties  of  their  residence  and 
nonresidents  of  the  state  are  only  required 
to  pay  a  license  fee,  there  will  be  only  a 
small  fund  for  the  purpose  of  enforcing  the 
law,  and  it  will,  for  all  practical  pui-poses, 
be  a  dead  letter.  The  purpose  of  the  law  Is 
a  strong  appeal  for  Its  enforcement  if  It 
can  be  upheld  by  any  fair  rule  of  construc- 
tion, and  we  think  it  can,  as  has  been  shown. 

For  the  reasons  given,  the  cause  Is  afSrm- 
ed,  and  ordered  certified  to  the  Supreme 
Court  as  being  in  conflict  with  the  decision 
of  the  St  Louis  Court  of  Appeals  In  Ex 
parte  Helton,  93  S.  W.  913. 
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JOHNSON,    J,    concunL     BLUSON,    J, 
dissents. 

BLLISON,  J.  (dissenting).  I  do  not  be- 
lieve that  the  foregoing  opinion  correctly  In- 
terprets the  statute.  The  Legislature  adopt- 
ed the  game  law  (Laws  1005,  p.  158),  protect- 
ing certain  game  absolutely  and  other  game 
partially,  by  regulating  In  some  instances  and 
prohibiting  In  others  the  hunting  thereof. 
Among  other  of  the  regulating  provisions  Is 
section  54,  relating  to  a  hunter's  license.  It 
reads  as  follows:  "It  shall  be  unlawful  for 
any  person,  after  the  passage  of  this  act,  to 
hunt  in  this  state  outside  of  the  county  in 
which  he  lives  without  first  obtaining  a  li- 
cense permitting  him  or  her  to  do  so.  Such 
license  shall  be  dated  when  issued  and  shall 
authorize  the  person  named  therein  to  hunt 
daring  that  year,  and  then  only  subject 
to  the  regulations  and  restrictions  provided 
by  law."  Before  that  was  enacted  it  was 
lawful  to  hunt  anywhere  in  the  state  with- 
out a  license;  but  after  It  was  «mcted  it 
became  unlawful  to  hunt  ontside  of  the 
county  in  which  the  hunter  lived.  It  is 
quite  manifest  that  the  section  means  that 
no  license  shall  be  required  of  any  one  hunt- 
ing In  bis  own  county;  for,  before  its  enact- 
ment, he  bad  that  right,  which  this  section 
not  only  leaves  untouched,  but,  on  the  con- 
trary, recognizes  by  only  making  it  unlaw- 
ful to  hunt  in  any  other  county. 

But  it  is  said  that  other  parts  of  the  act 
Interfere  with  the  natural  meaning  of  that 
section,  so  much.  Indeed,  as  not  alone  to  ren- 
der It  ambiguous,  but  to  absolutely  require  a 
license  to  hunt  In  one's  own  county.  I  do  not 
think  a  reasonable  view  of  other  provisions 
justify  such  reflection  upon  the  law  as  a 
whole.  Such  other  portions  of  the  law  said 
to  be  more  or  less  involved  are  sections  55, 
56,  57,  58,  60,  61,  63,  69,  and  70.  Sections  55 
and  56  relate  chiefly  to  licenses  for  nonresi- 
dents of  the  state.  Section  57  requires  the 
county  clerks  (and  license  inspector  of  the 
city  of  St  Louis)  to  issue  licenses  to  residents 
of  the  state  who  comply  with  the  provisions 
of  the  law.  Section  58,  providing  that  the 
applicant  shall  have  been  a  resident  of  the 
state  for  six  months,  then  enunciates  what 
he  shall  do  before  the  clerk  issues  him  hla 
license,  viz.,  file  his  affidavit  with  the  clerk 
of  the  county  court  where  he  resides,  give 
bis  name,  age,  etc.,  and  pay  $1.  Section  60 
makes  It  the  duty  of  every  licensee  to  permit 
the  game  warden,  sberlfF,  eta,  to  examine 
his  license  when  demanded.  Section  61,  in 
full,  is  as  follows:  "Any  person  who  shall 
himt  in  this  state  without  being  at  the  time 
of  such  hunting  in  possession  of  a  license,  as 
herein  provided,  duly  issued  to  him  or  her, 
which  license  shall  cover  the  period  in  which 
he  or  she  shall  be  so  hunting  or  who  shall 
furnish  to  another  person  a  license  Issued  to 
him  or  her,  shall  be  fined  not  less  than  $25.00 
nor  more  than  (lOOiOO  and  costs  of  proseco- 


tlon."  Section  63  provides  that  the  Ilcoises 
for  residents  and  nonresidents  shall  be  print- 
ed in  different  colors  so  as  to  be  easily  distin- 
guished, and  that  snfficirait  number  of  blanks 
shall  be  delivered  to  the  county  clerks,  etc. 
Section  68  provides  that  it  shall  be  unlawful 
for  any  person  who  has  lawfully  killed  any 
game  to  ship  it  out  of,  or  within,  the  state 
without  a  permit,  unless  the  same  be  in  his 
personal  possession  or  openly  carried  as  bag- 
gage or  express,  and  shall  be  accompanied  by 
such  person  on  the  same  train  or  other  con- 
veyance. That  such  person  "shall  have  in 
his  possession  at  the  time  a  nonresident  or 
resident  license  duly  issued  to  him  under  the 
provisions  of  law."  Section  70,  among  other 
things,  forbids  any  carrier  from  receiving 
game  for  transportation  without  first  ascer- 
taining that  the  shipper  has  a  license  in  his 
possession  covering  the  period  when  the  ship- 
ment is  oCTered. 

It  seems  plain  to  me  that  neither  of  those 
sections  control,  nor  In  any  way  modify  or 
influence,  the  meaning  of  section  54.  Section 
61,  in  declaring  that  "any  person  who  shall 
hunt  In  this  state  without  being  at  ttae  time 
of  such  hunting  in  possession  of  a  license,  as 
herein  provided,  shall  be  fined  not  less  than 
$25.00  nor  more  than  $100.00,"  has  reference 
to  section  54,  the  only  section  declaring 
where  himtlng  is  unlawful.  And  the  "license 
as  herein  provided,"  mentioned  in  section  61, 
Is  the  license  required  by  section  54,  viz.,  for 
any  person  hunting  "outside  of  the  county  in 
which  he  lives."  It  is  true  that  section  6S,  in 
addition  to  what  we  above  stated  it  »»• 
tallied,  has  the  following  proviso:  "Provid- 
ed, that  this  section  shall  not  apply  to  ownras 
and  tenants  of  farm  lands,  who  may  hunt  on 
their  lands  without  obtaining  a  hupting  li- 
cense." It  Is  said  that  the  legal  maxim, 
"The  expression  of  one  thing  is  the  exclusion 
of  another,"  should  be  applied  to  this;  and 
that,  since  it  is  expressed  that  owners  and 
tenants  need  not  have  a  license  to  hunt  on 
their  own  lands,  all  other  persons  mast^ 
whether  bunting  in  or  out  of  their  counties. 
But  that  maxim  only  excludes  those  things 
which  are  unexpressed.  If  other  things  be- 
sides the  one  thing  are  expressed,  then,  of 
course,  they  are  not  excluded.  Now,  in  tbia 
law  (as  we  have  already  pointed  out)  it  is 
expressed,  not  alone  tliat  hunters  may  hunt 
on  their  own  lands  without  a  license,  but  that 
they  may  also  hunt  In  their  own  coimtles. 
The  above  proviso  to  section  68  Is  no  more 
than  If  It  had  been  appended  to  section  54  It- 
self. And  it  simply  means  that  as  there  are 
thousands  of  persons  living  on  county  lines, 
with  part  of  their  lands  in  two  or  more  conn- 
ties,  and  large  numbers  of  others  owning 
lands  in  distant  counties,  they  should  be  al- 
lowed to  hunt  upon  them,  though  they  wer* 
outside  the  county  of  residence. 

The  prosecution  also  relies  for  support  of 
its  construction  of  the  statute  upon  the  pro- 
visions of  sections  69  and  70,  which,  as  b^ 
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fore  stated,  forbid  a  shipper  to  ship  and  a 
carrier  to  carry  any  game,  unless  "snch  own- 
er shall  have  in  bis  possession  at  the  time 
a  nonresident  or  resident  license  duly  issued 
to  him  under  the  provialons  of  law."  This 
case  is  a  charge  of  nnlawfol  hunting  and  not 
tinlawfnl  shipping.  We  are  therefore  not 
called  upon  to  say  whether  the  possession  of 
a  license  is  a  necessary  prerequisite  to  a  law- 
ful shipment  of  gamg  which  is  killed  by  the 
hunter  in  his  own  county,  or  upon  his  land 
in  some  other  county.  Certain  it  is  that  these 
sections,  69  and  70,  are  as  much  applicable 
to  one  instance  as  the  other,  and  it  Is  con- 
ceded all  round  that  no  license  Is  required  in 
the  latter.  It  may  be  (I  do  not  say)  that 
the  lawmakers  meant  by  the  expression  "li- 
cense duly  Issued  to  him  under  the  proTisions 
of  law"  that  only  in  cases  where  licenses 
were,  by  the  law,  required  for  hunting,  would 
they  be  required  for  shipping.  But,  on  the 
other  hand,  it  may  be  tliat  in  order  to  cut 
off  excuses  of  mistake  by  the  carrier  as  to 
the  hunter's  residence,  and  thus  preroit  a 
proper  enforcement  of  the  law,  it  was  in- 
tended aI>solutely  to  prevent  any  shipment 
which  was  not  accompanied  by  an  exhibition 
of.  a  license  to  the  carrier,  and  thus,  in  ac- 
complishing that  purpose,  incidentally  pre- 
venting a  shipment  of  game  killed  in  the 
hunter's  own  county,  or  on  his  lands  outside 
of  his  county.  We  are  not  called  upon  to  solve 
such  questions.  It  is,  however,  clear  that 
the  sections  themselves  and  the  considera- 
tions upon  them,  which  we  have  Just  offered, 
form  no  reason  why  a  statute,  plainly  defin- 
ing an  offense,  should  be  lient  out  of  all  rea- 
sonable shape  in  order  to  make  it  harmonize 
with  other  parts  only  connected  with  it  by 
inference.  Especially  Is  this  true  in  crimi- 
nal statutes,  where  "no  person  is  to  l>e  made 
subject  to  snch  statutes  by  implication." 
State  V.  Bryant,  00  Mo.  G34,  2  B.  W.  836. 
"The  reason  of  the  rule,"as  given  by  Judge 
Gantt,  "Is  found  In  the  tenderness  of  the  law 
for  individuals  and  on  the  plain  principle 
that  the  power  of  punishment  is  vested  in 
the  Legislature,  and  not  In  the  Judicial  de- 
partment." State  V.  Reld,  125  Mo.  48,  28 
S.  W.  172. 

A  case  like  this  was  decided  by  the  St 
Louis  Court  of  Appeals.  State  v.  Helton  (not 
yet  officially  reported)  93  S.  W.  913.  That 
court,  in  the  first  Instance,  held  that  the  stat- 
ute required  a  hunter  to  take  out  a  license  for 
hunting  in  the  county  of  his  residence.  On 
rehearing  and  further  consideration,  the 
court  concluded  that  view  was  not  in  ac- 
cord with  the  meaning  of  the  statute,  and 
held  that  a  license  was  not  required  for  one 
bunting  in  his  own  county.  The  court  was 
Influenced  to  such  change  of  view  by  refer- 
ence to  the  Journal  of  the  House  of  Repre- 
sentatives, wherein  It  appears  that,  when 
the  bill  was  originally  introduced,  section  54 
read  that  it  should  "be  unlawful  for  any 
person,  after  the  passage  of  this  act,  to  hunt 
in  this  state  without  first  obtaining  a  license 


permitting  him  to  do  so."  It  farther  ap- 
peared that  an  amendment  was  offered  and 
adopted  by  the  House  by  inserting  between 
the  word  "state"  and  the  word  "without"  the 
words  which  are  now  a  part  of  it,  viz.,  "out- 
side of  the  county  in  which  he  lives."  Coun- 
sel for  the  state,  in  combating  the  opinion  of 
the  St  liOUls  Court  of  Appeals,  contend  that 
as  the  bill. for  the  preservation  of  game  origi- 
nated in  the  House  of  Representatives,  and 
the  amendment  was  adopted  In  that  House 
before  it  reached  the  Senate,  no  significance 
should  attach  to  the  change  from  one  form 
of  expression  to  the  other  so  far  as  the  Sen- 
ate is  concerned;  in  other  words,  the  mind 
of  the  Senate  never  acted  upon  the  amend- 
ment, and  that  therefore  whatever  signifi- 
cance would  follow  from  a  change  from  one 
form  of  expression  to  another  could  not  apply 
to  the  Legislature  as  a  legislative  lx>dy.  And 
that  action  on  this  bill  was  not  like  where  a 
bin  originating  in  one  house  Is  passed  and 
sent  to  the  other,  and  the  latter  amends  by  a 
change  of  phraseology  and  returns  to  the 
house  of  its  origin,  and  that  body  also  adopts 
the  change.  But,  l>e  tliat  as  it  may,  what  I 
have  already  written  shows  that  I  consider 
the  legislative  intent  is  clearly  enough  ex- 
pressed upon  the  face  of  the  act;  without 
a  resort  to  extraneous  .aid. 

The  law,  as  herein  Interpreted,  finds  ample 
room  for  application  to  conditions  existing  In 
the  state  which  the  Legislature  evidently 
thought  could  be  improved.  It  therefore  pro- 
vided for  the  appointment  of  a  game  warden 
to  protect  the  fish  and  game  of  the  state  as 
provided  in  the  act  aforesaid.  To  meet  ex- 
penses incurred  by  this  department,  a  fund 
was  provided  from  licenses  and  fines.  It  is 
common  knowledge  that  perhaps  every  county 
in  the  state  furnishes  hunters  who  go  into  some 
other  county  for  game.  The  cities  of  the  state 
furnish  hundreds — some  of  them  thousands 
— of  these  daring  the  coarse  of  the  year.  It 
appears  by  flie  brief  of  the  warden  that  the 
city  of  St  Lonis,  where  there  Is  no  game, 
and  which  Is  not  a  part  of  any  county,  alone 
licensed  5,789  of  this  class  in  one  year.  Un- 
der the  law  as  it  Is  now  written  every  such 
banter  (not  going  upon  his  own  land)  must 
provide  himself  with  a  license  from  the  clerk 
of  the  county  court  of  his  county  (or  if  in  St 
Louis,  from  the  license  inspector),  which  he 
takes  with  him  for  inspection  if  his  right  to 
hunt  is  challenged  in  the  county  to  which  he 
may  go.  It  is  of  no  significance  that  the 
statute  provides  that  he  shall  procure  the  li- 
cense at  his  home  county ;  for  it  is  a  state 
license,  the  money  for  which  is  turned  into 
a  general  state  fund,  and  the  clerk  of  the 
home  county  could  as  well  collect  It  as  any 
other.  And  it  was  wise  to  so  provide  that 
such  clerk  should  Issue  the  license,  for  it  is 
a  safeguard  from  Imposition.  That  the  fund 
thus  provided  may  be  Inadequate  to  a  full  and 
complete  protection  through  the  efforts  of  the 
warden  calls  for  legislative,  and  not  Judicial, 
relief. 
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KREMER   V.    EAGLE   MFO.   CO. 

(Kansas  City  Court  of  Appeals.    MlBsonrL    Oct 
1,   190C.) 

1.  Masieb  and  Sebvant  —  Sate  Plack  to 
WOBK— Negligence. 

The  master  is  only  required  to  exercise 
reasonable  care  to  discover  defects  in  the  place 
provided  for  the  servant  to  work,  and,  when  dis- 
covered, to  use  reasonable  diligence  to  repair 
them;  and  the  burden  is  on  the  servant,  in  an 
action  for  injuries,  to  show  a  negligent  breach 
of  such  duty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent.  Dig.  Master  and  Servant,  ${  173,  252, 
895,  900.1 

2.  SaJOJ— QtTEBTION  VOIt  JUBT. 

Where,  in  an  action  for  injuries  by  an  em- 
ploy6,  the  evidence  showed  the  existence  of  a  de- 
fective place  for  a  long  time  preceding  the  injury, 
it  waa  a  question  for  the  jury  whether  or  not 
defendant  was  negligent  in  failing  to  discover 
its  presence  in  time  to  have  repaired  it  by  the 
use  of  reasonable  diligence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  1030,  1031.] 

3.  Samk— Evidence— Adkissibility. 

Where  a  witness  for  olniutiff  had  operated 
a  machine  near  the  defective  place  at  which 
plaintiff  was  Injured,  his  testimony  as  to  a  de- 
fective place  near  the  place  of  the  injury  waa 
admissible  in  evidence,  though  he  had  only  hear- 
say knowledge  of  the  location  of  the  defective 
place  that  caused  the  injury. 

4.  Same— CONTKIBUTOBT    Negligkncc. 

An  employ^,  not  chargeable  with  the  duty 
of  Inspecting  a  floor  and  who  had  occasion  to 
enter  a  room,  had  a  right  to  assume  that  the  de- 
fendant had  performed  its  obligation  to  him 
to  exercise  reasonable  core  to  discover  defects 
in  the  floor  and  to  repair  them,  and  that  the 
passageway  was  in  a  reasonably  safe  condition 
lor  use. 

[Ed.  Note* — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  675-677.] 

6.  Same— Choice  or  Dangerous  Wat. 

Where  an  employe  had  no  knowledge  of  a 
particular  defect  in  a  floor  in  a  passageway,  and 
It  did  not  appear  that  such  way  was  inherently 
more  dangerous  than  that  afforded  by  the  main 
passageway,  he  cannot  be  held  negligent  as  vol- 
untarily choosing  an  obviously  dangerous  coarse 
in  preference  to  a  safer  one. 

[EM.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  §1  706-709.] 

6.   SaUB— CONTBIBUTOBT  NEGUOENCE  —  QUES- 
TION FOB  JDET. 

In  an  action  by  an  employs  for  injuries 
sustained  in  falling  on  a  defective  floor,  whether 
the  plaintifF  was  guilty  of  negligence  in  failing 
to  observe  the  defect  waa  a  question  for  the 
jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Gent.  Dig.  Master  and  Servant  88  1089-1132.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  B.  P.  Gates,  Judge. 

Action  by  W.  H.  Kremer  against  tbe  Eagle 
Manufacturing  Company.  From  a  Judgment 
for   plaintiff,    defendant    appeals.    AfflrmedL 

Warner,  Dean,  McLeod,  Holden  &  Tlm- 
monds,  for  appellant  Russell  Field  and  J. 
U.  Lorie,  for  respondent 

JOHNSON.  J.  Plaintiff  was  Injured  while 
in  the  employment  of  defendant,  and  alleges 
that  bis  injuries  were  the  direct  result  of 
the  negligence  of  defendant.  He  recovered 
Judgment  in  the  sum  of  $2,250,  and  defend- 


ant appealed.  Tbe  issues  presented  by  tfa* 
pleadings  and  submitted  to  tbe  Jury  in  th* 
instructions  givem  were  tbe  negligence  of 
defendant  and  tbe  contributory  negligence  of 
plaintiff.  Defendant  unsuccessfully  request- 
ed tbe  giving  of  an  instruction  in  tbe  nature 
of  a  demurrer  to  tbe  evidence,  and  complains 
bere  of  the  refusal  of  tbe  court  to  give  tbat 
instruction. 

It  is  argued  by  defenfjant  tbat  tbe  facts 
in  evidence  most  favorable  to  plaintiff  fall 
to  show  any  negligence  on  tbe  part  of  de- 
fendant, and  do  show  that  plaintiff  bimaelf 
in-  law  was  guilty  of  negligence  that  directly 
produced  his  injury.  Facts  in  evidence  per- 
tinent to  tbe  inquiry  thus  presented  are  as 
follows:  On  tbe  date  of  the  injury,  March 
14,  1905,  defendant  owned  and  was  operating 
a  factory  in  Kansas  City,  Kan.,  for  tbe 
making  of  agricultural  implements,  and 
plaintiff  was  tbe  foreman  of  its  foundry. 
Tbe  various  activities  of  the  business  were 
conducted  in  a  one-story  building,  500  feet 
long  by  80  feet  wide;  tbe  long  dimension 
t>eing  laid  in  an  east  and  west  direction. 
A  row  of  wooden  pillars  for  tbe  support  of 
tbe  roof  ran  through  tbe  middle  of  tbe  build- 
ing tbe  full  length  thereof.  An  aisle  Im- 
mediately north  of  this  line  of  supports  bi- 
sected the  floor  space  and  furnished  a  pas- 
sageway from  one  end  to  the  other.  On 
either  side  of  this  aisle  were  located  the  dif- 
ferent departments  of  manufacture.  The 
foundry  occupied  the  southeast  comer,  and 
tbe  woodworking  department  the  southwest 
corner.  Between  them  were  two  other  de- 
partments. Our  concern  is  with  tbe  wood- 
working room,  for  it  was  there  plaintiff 
was  injured  by  tripping  on  a  defective  eleva- 
tion in  the  floor.  That  i-oom  was  22B  feet 
long  by  40  feet  wide.  It  was  uninclosed  on 
tbe  north,  save  by  tbe  line  of  pillars  men- 
tioned. On  tbe  south  and  west  it  was  In- 
closed by  outer  walls  of  the  building,  and  on 
tbe  east  by  a  partition  separating  it  from 
tbe  adjoining  department  The  south  wall 
was  well  supplied  with  windows.  Tbe  roof 
on  both  sides  was  shouldered  In  on  an  in- 
clined plane  a  short  distance,  and  then  raised 
on  perpendicular  walls  6  or  8  feet  high,  form- 
ing what  is  known  as  a  "tezas."  These 
overhead  walls  were  provided  with  windows 
through  which  light  was  shed  towards  tbe 
middle  of  the  room.  Tbe  space  in  tbe  wood 
shop  was  well  filled  with  machinery,  ma- 
terials, bins,  etc.,  systematically  arranged  to 
facilitate  the  work  conducted.  Owing  to  the 
fact  that  heavy  loads  had  to  be  moved  on 
trucks  in  different  directions  through  the 
room,  the  floor  was  constructed  of  heavy 
planks,  12  inches  wide  by  2  Inches  thick, 
laid  flatwise  on  a  bed  of  cinders  and  nail- 
ed to  Imbedded  stringers.  Lengthwise  tbe 
course  of  these  planks  was  east  and  west 
At  about  11  o'clock  in  the  forenoon  plaintiff 
found  it  necessary  to  go  from  tbe  foundry  to 
tbe  woodsbop  to  present  a  requisition  to  the 
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foreman  of  that  shop  for  Bome  materlala 
needed  In  the  foundry.  After  leaving  the 
foundry  he  passed  westward  along  the  main 
aisle  nntll  he  reached  the  east  end  of  the 
woodshop.  From  this  point  an  aisle  eztend- 
«d  southward  to  a  door  in  the  south  wall. 
Plaintiff  proceeded  a  few  steps  along  this 
aisle  looking  for  the  foreman,  and,  obserring 
him  60  or  80  feet  to  the  west,  turned  west- 
ward and  walked  along  an  open  passageway 
running  in  that  direction.  He  walked  at  an 
•ordinary  gait,  was  looking  towards  the  fore- 
man, whose  attention  he  endeavored  to  at- 
tract, but  noticed  the  way  ahead  of  him  ap- 
peared to  be  clear  and  unobstructed.  He 
bad  walked  westward  perhaps  15  feet  when 
the  toe  of  his  advancing  foot  struck  against 
and  slipped  under  the  end  of  a  plank  in  the 
floor  that  had  become  loosened  and  was  ele- 
vated above  the  surrounding  surface.  The 
result  was  a  fall  that  fractured  his  kneecap. 
An  examination  of  the  place  disclosed  the 
facts  that  the  end  of  the  plank  on  the  un- 
der side  was  very  rotten  and  by  warping 
bad  turned  upward.  Where  plaintiff's  foot 
struck  the  wood  was  shattered,  and  the 
plank  was  split  back  from  the  end  a  dis- 
tance of  about  15  inches.  On  the  side  of 
the  split  where  the  blow  was  delivered,  the 
■end  of  the  board  was  raised  four  or  five 
Inches,  and  on  the  other  side  about  an  inch 
above  the  surface  of  the  floor.  The  stringer 
to  which  the  board  had  been  nailed  was 
found  to  be  rotten.  The  passageway  at  this 
point  was  about  S%  feet  wide  and  ran  be- 
tween continuous  lines  of  machines,  loaded 
trucks,  and  other  obstructions  to  the  free 
passage  of  light,  so  that  the  place  was  cast 
In  deep  shadow.  It  was  shown  that  the  sur- 
face of  the  floor  had  by  wear  become  some- 
what uneven,  and  plaintiff  knew  of  this  con- 
dition, but  bad  no  knowledge  of  any  defects 
that  called  for  the  exercise  of  special  care 
by  one  walking  along  the  passageway,  and, 
being  Intent  on  his  mission,  looked  at  the 
floor  only  in  a  general  way. 

Defendant  contends  that  no  negligence 
should  be  Imputed  to  It  under  the  facts  in 
proof,  because  It  does  not  appear  that  the 
defect  existed  for  any  length  of  time  before 
the  injury.  The  mere  fact  that  a  servant 
1b  Injured  in  the  discharge  of  his  duties  by 
a  defect  In  the  place  provided  for  bis  use 
by  the  master  does  not  of  itself  raise  an  in- 
ference of  negligence.  The  master  Is  not 
An  insurer  of  the  safety  of  the  servant,  and 
is  only  required  to  exercise  reasonable  care 
to  discover  the  presence  of  defects,  and,  when 
discovered,  to  employ  reasonable  diligence  to 
repair  them.  The  burden  always  is  on  the 
plaintiff  In  cases  of  this  character  to  show 
affirmatively  a  negligent  breach  of  the  duty 
Just  stated  as  an  Indispensable  element  of 
the  right  to  recover.  One  of  plaintiff's  wit- 
nesses had  operated  the  machine  Immediately 
-south  of  the  defective  place  until  a  few  days 
before  plaintiff  was  injured.    It  is  true  he 


did  not  see  plaintiff  fall,  and  had  none  but 
hearsay  knowledge  of  the  location  of  the 
defective  place  that  caused  the  fall;  but 
his  description  of  the  machine  at  which  he  bad 
worked  and  of  a  defective  place  in  the  pas- 
sageway north  of  it,  which  he  testified  had 
been  there  for  six  months  or  more,  strongly 
tended  to  identify  the  place  be  had  in  mind 
with  the  one  that  caused  the  injury.  Evi- 
dence of  a  defect  similar  to  that  causing  the 
Injury  and  in  close  proximity  thereto  is  ad- 
missible, even  in  the  absence  of  direct  evi- 
dence identifying  them,  and,  when  produced, 
the  Jury  should  be  permitted  to  consider  and 
weigh  such  evidence  with  the  other  facts 
and  circumstances  in  proof.  The  evidence 
is  substantial,  and,  as  it  tends  to  show  the 
existence  of  the  defective  place  for  so  long 
a  time  preceding  the  injury,  it  was  for  the 
Jury  to  say  whether  or  not  defendant  was 
negligent  In  failing  to  discover  its  presence 
in  time  to  have  repaired  the  place  by  the 
use  of  reasonable  diligence. 

The  court  in  the  instructions  given  sub- 
mitted the  Issue  of  plaintiff's  negligence,  and 
the  Jury  in  the  verdict  returned  found  that 
he  was  in  the  exercise  of  due  care  when  In- 
jured. Defendant  says  that  In  law  plaintiff 
must  be  held  guilty  of  contributory  negli- 
gence for  several  reasons : 

First,  knowing  that  the  floor  was  uneven 
from  wear  and  that  it  was  constantly  lielng 
used  In  the  trucking  of  heavy  loads,  plaintiff 
bad  no  right  to  assume  that  it  was  reason- 
ably safe  for  his  use,  but  should  have  made 
vigilant  use  of  bis  eyes  to  discover  defects. 
Considering  the  substantial  character  of  the 
floor,  which  evidently  was  designed  to  be 
sufficient  for  the  purposes  of  Its  Intended 
use,  we  cannot  say  as  a  matter  of  law  that 
the  use  of  an  apparently  unobstructed  pas- 
sageway by  a  servant,  who  found  It  neces- 
sary to  walk  from  one  part  of  the  room  to 
another,  was  made  more  dangerous  by  tbb 
fact  that  loaded  trucks  had  been  moved  over 
It  The  effect  such  operations  would  have 
on  a  floor  of  such  construction,  and  the  de- 
gree of  caution  to  be  observed  by  an  ordina- 
rily prudent  man  who  knew  the  character  of 
the  work  performed  in  that  room,  but  did 
not  know  of  the  existence  of  any  defects,  arc 
subjects  about  which  reasonable  minds  well 
could  differ,  and,  this  being  true,  they  wer« 
Issues  of  fact  for  the  Jury  to  determine 
Plaintiff,  as  foreman  of  the  foundry,  was 
not  chargeable  with  the  duty  of  inspecting 
the  floor  of  the  woodshop,  and,  when  in  the 
course  of  business  he  found  It  necessary  to 
enter  that  room,  had  the  right  to  as8um« 
that  defendant  had  performed  its  obllgatior> 
to  blm  to  exercise  reasonable  care  to  dis- 
cover defects  in  the  floor  and  to  repair  them, 
and  that  the  passageway  was  in  a  reasonably 
safe  condition  for  his  use.  True,  "he  could 
not  put  his  eyes  in  his  pocket"  and  go  blind- 
ly forward  without  giving  any  heed  to  his 
course.    But,  when  not  confronted  by  any 
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apparent  danger,  ordinarily  prudent  persons 
do  not  act  with  tbe  vigilance  and  cautton 
they  employ  to  detect  and  arold  known  or 
suspected  dangers.  Jo  say  that  plalntlft 
should  be  pronounced  culpable  In  law  be- 
cause be  admits  he  did  not  give  close  atten- 
tion to  the  floor  after  observing  that  he  had 
an  apparently  safe  passageway  ahead  of 
blm  would  be  to  require  of  him  tbe  same 
degree  of  vigilance  he  should  have  used,  had 
he  known  of  the  preseuce  of  defects  In  the 
way  or  had  good  reason  to  believe  they  ex- 
isted. 

Further,  It  is  said  plaintiff  should  have 
walked  along  the  main  aisle,  which  was  pro- 
vided with  a  good,  smooth  floor,  until  he  ar- 
rived at  a  point  opposite  to  the  position  of 
the  foreman,  instead  of  entering  the  wood- 
shop  at  its  east  end.  Plaintiff  did  not  know 
In  what  part  of  the  room  he  would  find  the 
foreman,  and  It  was  a  very  natural  thing 
for  him  to  pass  as  quickly  as  be  could  from 
behind  the  obstruction  to  his  view  of  the  in- 
terior of  the  woodshop  interposed  by  the  line 
of  wooden  pillars.  As  we  before  observed, 
we  cannot  arbitrarily  say  that  the  passage- 
way through  the  woodshop  was  inherently 
more  dangerous  than  that  offered  by  tbe 
main  aisle,  and,  as  plaintiff  did  not  know 
of  tbe  presence  of  tbe  defect.  It  cannot  be 
said  In  law  that  he  voluntarily  chose  an  ob- 
viously dangerous  course  in  preference  to 
one  more  safe.  Under  all  the  facts  and  dr- 
cumstances,  the  classlflcatlon  of  plaintiff's 
conduct  fell  within  the  province  of  the  Jury, 
and  tbe  demurrer  to  the  evidence  was  prop- 
erly overruled. 

We  have  considered  the  criticisms  made  by 
defendant  of  the  instructions  given  on  be- 
half of  plaintiff.  Most  of  them'  have  been 
answered  sufllciently  in  the  views  expressed, 
and  for  that  reason  do  not  call  for  special 
mention.  The  others  clearly  are  without 
merit 

The  case  was  fairly  submitted,  and  the 
judgment  Is  afllrmed.    All  concur. 


DAUOHEKTT  et  al.  v.  POUNDSTONB. 

(Kansas  City  Court  of  Appeals.    MissourL 
Oct.  1,  1906.) 

1.  Banks   akd   Banking — Inbolvenot— Lia- 
Bn-rrr  of  Stockholders — Pleading. 

In  an  action  by  the  trnstees  of  a  dissolved 
banking  corporation  against  a  stockholder  to 
recover  a  dividend  tliat  should  have  been  applied 
to  a  creditor's  demand,  where  the  petition  fails 
to  alleee  that  defendant  was  a  trustee,  and 
affirmatively  shows  he  sustained  no  such  re- 
lation, his  liability  cannot  be  predicated  on 
his  breach  of  duty  as  a  trustee. 

2.  Appeal — Pbesumptions  to  Sustain  Judo- 

HENT. 

In  an  action  against  a  stockholder  of  a 
dissolved  banking  corporation,  where  the  evi- 
dence Is  conflicting  as  to  defendant  being  a 
director,  the  court,  on  appeal,  must  assume, 
In  support  of  tbe  judgment  and  in  the  absence 
of  findings  of  fact  and  declarations  of  law. 
that  the  trial  court  found  for  defendant  on 
such  issue.  I 


&  Banks    and    Bankino  —  Meouoemob    or 
Di8Bin»iNO  OmcEss  —  JjIabujItj  of  Di- 

BBCT0B8. 

The  directors  of  a  dissolved  iMnking  cor- 
poration cannot  be  held  personallv  responsible 
for  a  loss  to  tbe  bank  by  the  nenigence  of  its 
disbursing  officers  In  paying  onantborized  checks. 

[Ed.  Note. — For  cases  in  point,  see  toL  6, 
Oent.  Dig.  Banks  and  Banking,  ff  92-06L] 

4.  Judgment— Res  Judicata. 

Where  a  cashier  of  a  dissolved  bank  was 
a  party  to  an  action  against  the  trustees  to 
recover  a  deposit  paid  out  on  unauthorised 
checks,  a  Judgment  for  such  depositor  is  res 
Judicata  of  the  question  of  the  cashier's  neg- 
ligence in  a  subsequent  soit  by  the  trustees 
to  recover  of  a  stockholder  a  dividend  wbldi 
should  have  been  applied  to  the  payment  of 
such  judgment. 
6.  Banks   and   Banking — ^Insolvehot— Lia- 

BILITT— StoCKHOLDEKS. 

The  trustees  of  a  dissolved  banking  cor- 
poration cannot  maintain  a  suit  against  a 
stockholder  to  recover  a  dividend,  whidi  should 
have  been  applied  to  a  Judgment  obtained 
against  the  trustees  by  a  depositor  for  tbe 
amount  of  a  deposit  paid  by  the  disbnraing 
officers  on  nnauthorised  checks,  until  they  have 
exhausted  their  remedy  against  the  culpaUe 
olficers  and  their  sureties. 

[Ed.  Note. — For  cases  in  point,  see  voL  6, 
Gent.  Dig.  Banks  and  Banking,  S  66.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Action  by  W.  A.  Daugherty  and  others 
against  R.  F.  Ponndstone.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.     Affirmed 

Perkins  &  Blair,  for  appellants.  TlHtmas 
&  Hackney,  for  respondent. 

JOHNSON,  J.  Action  by  the  trustees  of  a 
dissolved  corporation  against  a  stockholder 
to  recover  money  paid  as  a  dividend  tliat 
should  Iiave  been  applied  to  the  payment  of  a 
creditor's  demand.  A  Jury  being  waived, 
the  cause  was  tried  by  the  coort,  resulting 
In  a  judgrment  for  defendant,  from  which 
plaintiffs  appealed. 

No  findings  of  fact  were  made,  and  no  dec- 
larations of  law  asked  or  given.  Tbe  peti- 
tion alleged  that  plaintiffs,  W.  A.  Daugherty, 
T.  N.  Davy,  and  W.  B.  Kane,  together  with 
H.  Weyman  and  O.  B.  Ashcroft,  composed 
tbe  board  of  directors  of  the  Bank  of  Cart- 
ervlile,  a  Missouri  corporation.  Defendant 
was  a  stockholder,  owning  16  shares  of  the 
stock  of  the  bank  of  the  par  value  of  $1,500. 
The  entire  stock  of  the  bank  amounted  to 
$25,000,  divided  into  250  shares.  On  April 
7,  1897,  the  bank  went  into  voluntary  liquid- 
ation pursuant  to  a  resolution  unanimously 
adopted  by  tbe  shareholders  at  a  meeting 
duly  called  for  that  purpose.  A  short  time 
thereafter  the  directors,  as  trustees  (Rev.  St 
1899,  g  976),  sold  all  the  assets  to  another 
bank,  and  out  of  the  proceeds  realized,  paid 
depositors  and  creditors  in  full  with  a  single 
exception — the  cause  of  this  controversy — and 
paid  a  dividend  to  the  stockholders  of  1(M) 
per  cent  Defendant  received  $1,5(X)  as  his 
share  of  the  dividend.  After  this  Louisa 
Brown  brought  suit  In  the  Circuit  Court  of 
the  United  States  for  the  Western  District 
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of  Missouri  against  the  trnstees  to  recover 
the  amount  of  a  deposit  she  carried  In  the 
bank.  She  alleged  the  dissolution  and  liqui- 
dation of  the  corporation,  the  fact  that  the 
trustees  'bad  received  sufficient  funds  to 
pay  all  of  the  creditors  In  full,  and  their  re- 
fusal to  pay  her  demand.  She  recovered 
Judgment  against  the  trustees,  which  was  dis- 
charged In  full  by  the  plantlffs  In  the  pres- 
ent suit  out  of  their  own  funds.  The  amount 
so  paid  was  $4,728.14.  The  cause  of  action 
here  asserted  Is  predicated  on  the  idea  that 
the  stockholders,  having  received  in  the  div- 
idend paid  the  entire  assets  of  the  corpora- 
tion, should  reimburse  the  trustees  the 
amount  they  were  compelled  to  pay  in  satis- 
faction of  the  Brown  Judgment  and  accord- 
ingly defendant  is  sued  as  a  stockholder 
for  bis  proportional  share  of  that  liability. 

▲  detailed  statement  of  the  facts  devel- 
oped in  the  Brown  Case  may  be  found  In  the 
report  thereof  (O.  O.)  120  Fed.  626.  Those 
pertinent  to  the  present  Inquiry  thus  may 
be  stated:  On  June  1,  1895,  Mrs.  Brown's 
husband  deposited  $4,000  in  the  bank  in  her 
name,  and  the  bank  Issued  her  a  pass  book. 
The  money  was  her  proi)erty,  but  between 
the  time  of  the  deposit  and  the  dissolution 
of  the  bank  all  of  the  deposit,  except  some 
$700,  was  paid  out  on  checks  signed  by  the 
bosband.  These  checks  were  presented  at 
intervals  during  the  period  mentioned,  and 
ranged  in  amounts  from  $50  to  $500  each. 
Mrs.  Brown  did  not  authorize  her  husband 
to  check  on  the  deposit,  and  bad  no  know- 
ledge that  her  money  was  being  dissipated 
In  this  manner.  The  learned  Judge  who  wrote 
the  opinion  held  that  the  cashier  and  his 
assistant  were  not  Justified  in  assuming, 
as  they  did,  that  Brown  had  authority  from 
bis  wife  to  sign  her  name  to  checks,  and 
tbat  the  money  so  withdrawn  could  not  be 
charged  against  the  deposit  The  cashier, 
W.  B.  Kane  (one  of  the  plaintiffs),  testi- 
fied in  the  present  case  that  he  had  no 
knowledge  of  the  fact  that  Brown  was  sign- 
ing his  wife's  name  to  checks  drawn  against 
the  deposit  and  tbat  the  checks  were  honored 
by  the  assistant  cashier,  W.  C.  Burch.  It 
appears  that  Kane  and  Burch  are  solvent. 
Each  had  given  a  bond  to  the  bank  condi- 
tioned for  the  faithful  performance  of  duly. 
That  given  by  Bnrch  was  in  the  sum  of 
$10,000,  and  was  signed  as  surety  by  W.  A. 
Daugberty,  one  of  the  plalntlfts.  It  appears 
tbat  neither  the  cashier,  the  assistant  cash- 
ier, nor  their  sureties  have  been  called  on 
by  the  trustees  to  make  good  the  loss  sustain- 
ed on  account  of  the  Brown  Judgment.  Plaln- 
tiflb  introduced  substantial  evidence  tending 
to  bIk>w  tliat  in  January,  1897,  defendant  was 
elected  a  director  of  the  bank,  and  was  act- 
ing in  that  capacity  at  the  time  of  the  dis- 
solution, and  therefore  was  one  of  the  trus- 
tees in  charge  of  its  liquidation. 

We  are  besought  by  plaintifts  to  regard  de- 
fendant as  such  trustee,  but  this  we  cannot 
do  for  two  reasons:    The  petition  not  only 


fails  to  allege  that  defendant  was  one  of  th« 
trustees,  but  affirmatively  shows  that  be  sus- 
tained no  such  relation,  and  the  wrong  com- 
plained of  is  Ills  refusal  to  contribute  as  a 
stockholder.  This  is  an  entirely  different 
cause  of  action  from  one  predicated  on  the 
wrongful  refusal  of  a  trustee  to  contribute 
to  the  discharge  of  a  liability  resulting  from 
a  breach  of  duty  on  the  part  of  himself  and 
his  co-trustees.  It  is  elementary  that  a  plain- 
tiff must  recover,  if  at  all,  on  the  cause  of 
action  pleaded,  and  not  on  some  other  cause. 
But,  should  the  fact  under  consideration  be 
considered  as  having  been  at  issue  under  the 
pleadings,  it  was  settied  against  the  conten- 
tion of  plaintiffs  by  the  Judgment  rendered. 
Defendant's  evidence  shows  that  he  was  not 
a  director,  and  with  this  conflict  in  the  evi- 
dence before  us,  and  in  the  absence  of  find- 
ings of  fact  and  declarations  of  law,  we  must 
assume  the  court  found  the  fact  in  favor  of 
the  defendant,  and  treat  that  finding  as  we 
would  the  verdict  of  a  Jury.  Assuming, 
then,  that  defendant  was  not  a  trustee,  and 
that  as  a  shareholder  bis  dividend  was  pro- 
portionally Increased  by  the  amount  the 
trustees  should  have  paid  to  Mrs.  Brown 
out  of  the  proceeds  of  the  sale  of  the  assets 
before  a  distribntion  was  made  among  the 
stockholders,  should  defendant  l>e  compelled 
to  restore  to  the  trustees  the  share  of  that 
amount  received  by  him?  Had  the  trustees, 
through  excusable  Ignorance  of  the  existence 
of  a  demand  against  the  estate,  distributed 
the  fund  among  the  shareholders,  and  there- 
by exhausted  the  estate,  we  would  find  no 
difficulty  in  saying  that  on  the  discovery 
of  the  mistake  each  shareholder  should  be 
compelled  to  restore  the  fruits  thereof  re- 
ceived by  him.  The  right  of  shareholders 
to  a  division  of  the  proceeds  of  liquidation 
is  subordinate  to  the  right  of  creditors  to 
have  their  demands  paid  in  full,  and  it 
would  be  unjust  and  contrary  to  well-settied 
principles  of  law  to  permit  the  shareholders 
to  profit  at  the  expense  of  the  trustees  from 
an  honest  and  excusable  mistake  of  fact. 
It  may  be  conceded  that,  whai  the  distri- 
bution was  made,  the  trustees  were  Ignorant 
of  the  existence  of  the  demand  afterwards 
asserted  by  Mrs.  Brown;  but  the  conduct 
of  the  cashier  and  the  assistant  cashier  in 
paying  out  the  funds  of  the  bank  on  un- 
authorized checks  and  charging  such  dis- 
bursement to  Mrs.  Brown's  account  was  in- 
excusably negligent,  and  gave  the  bank  a 
right  of  action  against  those  delinquent  offi- 
cers, which  could  have  been  enforced  by  the 
trustees. 

Two  questions  arise:  Should  the  directors 
be  held  personally  responsible  for  this  negli- 
gent conduct  of  the  officers?  Or,  if  not,  should 
the  trustees  be  compelled  to  exhaust  their  rem- 
edy against  the  culpable  officers  before  they 
may  call  on  the  stockholders  for  reimburse- 
ment? Should  the  first  question  be  answered 
In  the  affirmative,  the  action  must  fall.  The 
plaintiffs  were  directors  of  the  bank,  and. 
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If  they  are  chargeable  witta  tbe  negligence 
of  its  officers,  they  are  in  the  attitude  of 
attempting  to  recover  from  the  stockholders 
that  which  they  were  bound  In  law  to  render 
to  tbe  corporation  iu  restitution  of  the  loss 
suffered  through  their  wrong,  and  which  the 
stockholders  were  entitled  to  receive  as  pro- 
ceeds of  the  llquldiition.  They  could  not 
'Occupy  a  position  clearly  so  unsound  in  law 
and  morals.  But  were  the  directors  guilty 
of  any  wrongdoing  in  not  preventing  the 
-disbursing  officers  from  honoring  unauthor- 
ized checks?  They  had  no  actual  knowledge 
of  the  negligent  acts  and  their  fault,  If  it 
exists  at  all,  must  consist  in  not  preventing 
tbe  continuance  of  acts,  the  existence  of 
which  tbey  should  have  known  had  they 
properly  discharged  their  duty.  Tbe  board 
of  directors  of  a  banking  corporation  is  the 
executive  body  thereof  and  as  such  is  In- 
vested with  all  of  tbe  powers  required  to 
be  exercised  In  the  management  of  its  con- 
cerns. It  selects  tbe  active  officers  and 
should  supervise  and  control  them  in  tbe  dis- 
cbarge of  their  several  duties.  It  should  dic- 
tate tbe  policy  of  tbe  business  and  the  course 
of  dealing  to  be  followed  with  tbe  public 
whose  money  tbe  Institution  receives  and 
uses  for  profit,  and  should  know  bow  the 
funds  Intrusted  to  the  corporation  by  stock- 
holders and  depositors  are  being  handled  by 
tbe  officers  and  keep  the  officers  within  the 
bounds  of  law  and  reasonably  sound  busi- 
ness policy.  The  idea,  seemingly  so  preva- 
lent, that  directors  may  content  themselves 
with  the  performance  of  no  other  functions 
than  electing  officers  and  declaring  dividends 
cannot  be  tolerated.  Whether  they  are  to 
be  regarded  as  trustees  of  an  express  trust, 
or  as  agents  of  the  corporation  and  Its  con- 
stituent parts,  their  duty  requires  them  to 
perform,  with  reasonable  care  and  diligence, 
-the  functions  pertaining  to  the  general  super- 
vision and  control  of  tbe  business,  and  they 
cannot  relieve  themselves  of  this  duty  by 
delegating  Its  performance  to  the  bank  offi- 
cers. If  the  bank  suffers  loss  through  the 
misconduct  of  officers  in  matters  which 
the  directors  should  have  known  and  con- 
trolled, the  directors  may  be  held  liable,  re- 
gardless of  their  want  of  actual  knowledge, 
for  they  will  be  presumed  to  know  the  things 
they  should  have  known.  On  the  other  band, 
the  duty  of  the  directors,  being  essentially 
manngcrial  In  Its  nature,  does  not  impose 
on  them  tbe  task  of  mastering  and  keeping 
In  touch  with  the  multitudinous  details  In- 
cident to  tbe  business,  nor  does  It  extend  to 
acts  falling  within  the  ordinary  executive 
functions  of  tbe  various  officers.  Checks  and 
drafts  are  paid,  notes  and  bills  Indorsed, 
deposits  received,  and  like  transactions  con- 
ducted as  a  matter  of  course  by  the  proper 
officers.  Neither  actually  nor  theoretically 
does  the  board  of  directors  sit  at  tbe  cashier's 
desk  nor  stand  at  the  paying  teller's  window, 
and  tbe  faithful  performance  of  a  purely 
■executory  act  necessarily  must  depend  solely 


on  the  good  sense,  honesty,  and  diligence  of 
tbe  actor.  As  one  author  observes,  such  acts 
"do  not  constitute  the  'management'  of  tbe 
bank,  nor  Interfere  with  the  control  of  its 
affairs.  Tbey  are  properly  the  medium 
through  which  that  management  and  control 
are  Introduced  Into  tbe  practical  transac- 
tions." Morse  on  Banks  &  Banking  (4th 
Ed.)  S  US.  The  acts  of  the  disbursing  offi- 
cers in  paying  the  unauthorized  checks  pre- 
sented by  Mr.  Brown  were  merely  executory, 
had  no  relation  to  the  management  of  the 
bank,  and  therefore  cannot  be  classed  with 
transactions  that  In  tbe  regular  course  of 
things  should  have  come  under  the  observa- 
tion of  the  board  of  directors;  and,  this  be- 
ing true,  the  directors  should  not  be  held 
at  fault  for  the  negligence  of  these  officers. 
Bank  v.  Hill,  148  Mo.  380,  49  S.  W.  1012, 
71  Am.  St  Rep.  615,  and  authorities  cited. 

Before  proceeding  to  a  discussion  of  the 
second  question  propounded  we  will  deter- 
mine the  question  of  the  cashier's  negligence. 
That  officer  in  bis  testimony  casts  the  entire 
blame  on  the  assistant  cashier.  The  cashier 
was  a  party  to  tbe  Brown  suit,  and  one  of 
tbe  vital  issues  there  litigated  was  the  culpa- 
bility of  tbe  cashier  and  the  assistant  cashier 
In  paying  these  checks  and  charging  them  to 
Mrs.  Brown's  account.  The  fact  from  which 
the  negligence  of  the  cashier  follows  as  a 
necessary  conclusion  was  expressly  found 
against  him  In  this  language:  "The  cashier 
and  the  disbursing  clerk  assumed  that  Brown 
had  tbe  authority  to  sign  bis  wife's  name  to 
checks  "upon  an  assumption  of  authority 
based  alone  on  his  statement"  Neither  this 
fact  nor  Its  legal  results  are  properly  In 
Issue  in  the  present  case.  They  are  res 
adjudlcata,  and  the  negligence  of  the  cashier 
will  be  assumed  as  a  fact  settled  by  Judg- 
ment 

Turning,  now,  to.  the  second  question,  it 
Is  clear  that  plaintiffs  as  trustees  have  not 
exhausted  the  assets  of  the  corporation.  Not 
only  is  there  an  existing  cause  of  action 
against  Brown — an  asset  of  doubtful  value — 
but  a  cause  exists  against  the  cashier  and  the 
sureties  on  bis  bond,  as  well  as  one  against  tbe 
assistant  cashier  and  his  sureties.  Tbe  sol- 
vency of  these  parties  Is  unquestioned,  the 
liability  of  the  cashier,  as  we  have  shown, 
is  already  adjudicated,  and  any  Judgment  re- 
covered against  him  on  account  of  the  wrong 
committed  may  be  collected  on  execution, 
and  yet  the  trustees  have  taken  no  steps 
to  enforce  liability  against  these  officers  and 
their  sureties,  nor  have  they  even  made  a  de- 
mand on  them  for  restitution.  Indeed,  they 
are  denying  the  liability  of  the  cashier,  and 
are  lu-ging  the  fact  that  the  assistant  cashier 
was  not  a  party  to  tbe  Brown  suit  and  there- 
fore not  bound  by  the  judgment  in  that  case, 
as  an  excuse  tor  their  failure  to  proceed 
against  bim,  because  of  the  possibility  that 
he  may  be  able  to  show,  after  all,  that  Mrs. 
Brown  did  authorize  her  husband  to  sign 
checks  for  her.     The  position  of  platntllfs. 
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obviously,  Is  chosen  in  bad  faith  and  with 
the  design  to  shield  one  of  them,  the  cashier, 
.and  his  subordinate  ofDcer,  from  liability, 
.and  shift  their  burden  to  the  stockholders. 
A  scheme  so  censurable  in  morals  should  not 
be  permitted  to  succeed  in  law,  and,  fortu- 
nately, a  very  sound  reason  may  be  advancei 
to  defeat  It  Plaintiffs,  as  trustees,  are  in- 
vested with  the  legal  title  to  all  of  the  prop- 
erty, rights,  and  choses  in  action  of  the  cor^ 
poration,  and  are  bound  to  employ  reasonable 
diligence  to  collect  the  assets  and  pay  over 
the  proceeds  to  those  entitled  to  receive  them. 
They  hold  the  legal  title  to  collectible  de- 
mands against  those  who  are  primarily  liable 
to  make  good  the  loss,  wbich,  if  enforced, 
will  cover  the  loss.  The  mere  fact  that  under 
a  mistake  of  fact  tb^  distributed  among 
the  stockholders  money  that  should  have  been 
paid  to  the  creditor  does  not  of  itself  give 
them  a  cause  of  action  against  the  stock- 
holders for  reimbursement  The  liability  of 
the  stockholders  to  refund  depends  upon  the 
further  facts  that  the  tmstees  have  faith- 
fully executed  their  trust  have  exhausted 
their  remedy  against  the  primary  obligors, 
rand  have  in  hand  no  other  assets  belonging 
to  the  trust  out  of  which  to  reimburse  them- 
selves. In  other  words,  they  must  show 
that  they  have  fully  performed  their  duty 
and  are  the  victims  of  an  innocent  mistake 
before  they  may  call  on  those  to  whom  they 
-owe  that  duty  for  relief. 

The  Judgment  is  affirmed.    All  concur. 


liIAJORS  v.  MAXWEILL  et  al. 

'XKansas  City  Court  of  Appeals.     Missouri. 
Oct.  1,  1906.) 

X  Apprait—Eecobd— Exhibit    E^led    With 
Petitioh. 

A  contract  filed  with  the  petition  as  an 
-exhibit  though  expressly  referred  to  therein, 
is  no  part  thereof,  and  so,  though  appearing 
as  such  exhibit  in  the  abstract  of  record,  is 
no  ^art  of  the  record  proper  and  cannot  be 
-considered  on  an  appeal  on  the  record  alone. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Ont  Dig.  Appeal  and  Error,  §§  2348,  2349.] 

2.  Sake— Pbisuuftiok. 

In  the  al)sence  of  the  evidence  from  the 
record,  a  contract  involved  will  be  presumed 
to  have  imposed  obligations  sustnining  the  find- 
ings and  decree. 

[EW.   Note. — For  cases   in  point,   see  vol.  8, 
Oent  Dig.  Appeal  and  Error,  |  3674.] 

8.  Vendor  and  Pdhchaseb— UNCONDinoNAr 

CONTBACT— INTEBEST    OF     VENDEE. 

A  contract  of  sale  of  land  imposing  an 
unconditional  obligation  on  the  vendee  to  com- 
plete the  purchase  vests  in  the  vendee  an 
equitable  interest  in  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
-Cent  Dig.  Vendor  and  Purchaser,  §  85.] 

4.  Same  —  Vendor's   Lien  —  Assignment   o» 
Debt. 

Plaintiff  sold  land  by  nnconditional  cor* 
tract  to  K.,  who  assigned  it  to  M.,  and  K..  ti- 
ceiving  In  part  payment  M.'s  check,  assigned 
it  to  plaintiff,  and  on  its  being  paid  only  in 
part  M.  gave  his  note  for  the  balance.  Held, 
that  the  assignment  of  the  check  carried  with 


It   the    vendor's   lien    of   K.,    which   was   not 
destroyed  by  the  taking  of  the  note. 

[EM.  Note. — For  cases  in  point  see  vol.  48, 
Oent  Dig.  Vendor  and  Purchaser,  IS  733-739.J 

5.  Appeal— Modification  by  Request. 

A  decree  will  be  modlQed  by  eliminating 
a  personal  judgment  at  the  request  of  respond- 
ent who  admits  it  was  error  to  render  it 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  !{  4490,  4491.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Action  by  W.  D.  Majors  against  Oliver 
H.  Maxwell  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Modified. 

Omar  B.  Robinson  and  Halbert  H.  Mc^ 
Cluer,  for  appellant  Chns.  B.  Adams,  for 
respondent 

JOHNSON,  J.  Action  to  foreclose  a  vend- 
or's lien.  The  suit  was  brought  against 
Ollvei-  H.  Maxwell  and  the  Fidelity  Trust 
Company  as  defendants.  The  answer  filed 
by  the  trust  company  disclosed  the  fact  that 
Granville  M.  Cole  and  Charles  D.  Carlisle 
owned  an  interest  in  the  land  sought  to  be 
subjected  to  the  lien,  and  they  were  made 
parties  to  the  suit,  entered  appearance,  and 
filed  answers.  In  the  decree  rendered  plain- 
tiff was  given  a  pri-sonal  judgment  against 
the  defendant  Maxwell  in  the  sum  of  $932.- 
25,  the  amount  was  adjudged  to  be  a  Hen 
on  Maxwell's  interest  in  the  land,  and  an 
order  was  made  foreclosing  the  Hen.  The 
decree  was  In  favor  of  the  remaining  de- 
fendants, and  Maxwell  alone  appealed.  The 
case  is  before  ns  on  the  record  proper. 

In  substance,  It  Is  alleged  in  the  petition 
that  on  the  20th  day  of  April,  1904,  William 
F.  Smith,  being  the  owner  of  the  land  de- 
scribed, which  is  situated  In  Jackson  coun- 
ty, agreed  In  writing  with  John  A.  Kerr  to 
sell  and  convey  said  land  to  Kerr  for  a  con- 
sideration expressed  in  the  contract  After- 
wards, in  October  of  that  year,  Kerr  sold 
and  assigned  this  contract  to  Maxwell,  who 
agreed  to  pay  therefor  the  sum  of  $2,250. 
Immediately  following  this  assignment  of 
the  contract  Smith  conveyed  the  land  de- 
scribed therein  to  Maxwell  by  warranty  deed. 
In  payment  of  the  consideration  of  $2,250 
for  the  assignment  of  the  contract  Maxwell 
gave  Kerr  $450  In  money  and  his  check  for 
the  remaining  $1,800,  which  Kerr  sold  and 
assigned  to  plaintiff.  The  check  was  not 
honored,  but  Maxwell  paid  plaintiff  $900 
thereon  in  cash,  and  executed  and  delivered 
to  plaintiff  his  promissory  note  for  $900, 
dated  October  12,  1904,  and  due  in  10  days. 
On  October  21st  Maxwell  executed  and  de- 
livered a  warranty  deed  to  the  Fidelity 
Trust  Company,  conveying  the  whole  of  the 
land,  but  it  Is  averred  the  conveyance  was 
"without  consideration  and  with  the  knowl- 
edge on  the  part  of  the  said  trust  company 
that  Maxwell  had  not  paid  the  balance  of 
said  purchase  money."  The  contract  be- 
tween Smith  and  Kerr  and  the  note  from 
Kerr  to  plaintiff  were  attached  to  the  peti- 
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tion  as  exhibits.  In  the  answer  of  the  trust 
company  It  is  admitted  that  Maxwell  deeded 
the  land  to  that  company,  but  it  is  averred 
that  at  the  time  the  company  loaned  Max- 
well $6,700,  which  was  applied  in  part  pay- 
ment of  the  purchase  price,  and  the  deed, 
though  in  form  a  warranty  deed,  was  in 
fact  Intended  to  be  a  deed  of  trust  securing 
the  repayment  of  the  loan,  and  was  accepted 
by  tlie  trust  company  without  knowledge 
of  the  fact  that  Maxwell  was  indebted  to 
plaintiff  for  any  part  of  the  purchase  money. 

Further  it  is  alleged  that  at  the  time  of 
this  transaction  the  defendant  trust  com- 
pany, at  the  request  of  Maxwell,  Cole,  and 
Carlisle,  executed  and  delivered  a  trust  cer- 
tlflcate,  certifying  that  the  company  held 
the  title  to  said  property  in  trust  for  said 
Cole  and  Carlisle,  and  would  on  demand  of 
Cole  and  reimbursement  of  all  amounts  due 
to  it  convey  said  proiterty  or  any  part  there- 
of to  such  person  or  persons  as  might  be 
designated  by  Cole.  The  court  found  in  the 
decree  that  Cole  and  Carlisle,  with  respect 
to  the  interests  held  by  them  in  the  land, 
were  innocent  purchasers  for  value  without 
notice  of  the  existence  of  plaintiff's  lien, 
and  that  the  Fidelity  Trust  Company  held 
the  legal  title  to  all  the  land  in  trust  for  the 
following  purposes:  First,  as  security  for 
the  repayment  of  the  amount  then  due  on  its 
loan  to  Maxwell,  $4,083.34,  which  the  court 
held  to  be  a  first  Hen  on  the  land;  and, 
second,  in  trust  for  the  use  and  benefit  of 
Maxwell,  Cole,  and  Carlisle.  Maxwell's  un- 
divided interest  was  found  to  be  »»/im 
of  the  whole,  and  against  this  interest  alone 
plaintiff's  lien  was  foreclosed. 

Appellant's  chief  contention  for  a  reversal 
of  the  judgment  cannot  be  entertained  for 
the  reason  that  It  is  predicated  upon  a  con- 
struction of  the  contract  between  Smith  and 
Kerr,  and  that  contract  is  not  in  the  record 
proper  and  cannot  be  considered  by  us, 
since  appellant  has  chosen  to  present  his 
appeal  on  the  record  propo-  alone.  True, 
the  contract  was  filed  with  the  petition  as 
an  exhibit,  and  as  such  appears  In  the  ab- 
stract of  record,  but  an  exhibit  filed  with  a 
pleading,  though  expressly  referred  to  there- 
in, is  no  part  of  the  pleading.  Being  out- 
side the  record  proper  the  contract  must 
be  ignored.  Vaughan  v.  Daniels,  96  ifo. 
230,  11  S.  W.  673;  Pomeroy  v.  FuUerton, 
113  Mo.  440,  21  S.  W.  19;  Hickory  County 
V.  Fugate,  143  Mo.  71,  44  S.  W.  789;  State 
ex  rel.  v.  Crumb,  167  Mo.  545.  57  S.  W.  1030? 
Reed  V.  Nicholson,  158  Mo.  624,  59  S.  W. 
977.  There  is  nothing  in  the  pleadings  and 
certainly  nothing  in  the  findings  of  the  court 
to  force  the  conclusion  indulged  by  appel- 
lant, that  the  contract  of  sale  made  by  Smith 
to  Kerr  Imposed  no  obligation  on  the  vendee 
to  buy,  but  left  it  optional  with  him  to  com- 
plete the  purchase  within  a  stated  time,  and 
therefore  did  not  operate  as  a  conveyance 
of  any  interest  in  the  land  and  could  not 
serve   to    create   a    vendor's  lien.    In   the 


absence  from  the  record  of  the  evidence  from 
which  the  findings  of  the  court  were  drawn, 
every  reasonable  inference  in  favor  of  the 
correctness  of  the  findings  and  decree  must 
be  indulged,  and  if,  as  appellant  appears  to 
think,  the  validity  of  the  decree  depends  on 
the  classification  of  the  contract  between 
Smith  and  Kerr,  we  must  assume,  nothing 
to  the  contrary  appearing  in  the  pleadings 
and  decree,  that  the  contract  imposed  an 
tmconditional  obligation  on  the  vendee  to 
complete  the  purchase  of  the  land.  On  this 
hypothesis  the  contract  of  sale  invested 
Kerr,  the  vendee,  with  an  equitable  Interest 
in  the  land. 

Equity  looks  upon  things  agreed  to  be 
done  as  actually  performed,  and  when  par- 
ties have  bound  themselves,  by  agreemmt 
to  convey  land  and  to  pay  for  It,  the  vendor 
is  considered  as  a  trustee  for  the  vendee  of 
the  estate  sold  and  the  vendee  as  a  trustee 
for  the  purchase  mon^  for  the  vendor.  The 
vendee  in  equity  is  actually  seised  of  the 
estate  and  may  sell  or  charge  It  before  it 
is  conveyed  to  him.  Block  v.  Morrison,  112 
Mo.  343,  20  S.  W.  840;  Jones  y.  Howard, 
142  Mo.  117,  43  S.  W.  635,  64  Am.  St  R^. 
548;  Kerr  v.  Day,  14  Pa.  112,  63  Am.  Dec. 
526.  The  assignment  of  the  contract  by 
Kerr  to  Maxwell  operated  as  a  transfer  of 
the  equitable  estate  owned  by  Kerr,  and  tte 
purchase  money  which  Maxwell  bound  him- 
self to  pay  consisted  of  the  consideration 
Kerr  agreed  to  pay  Smith  for  the  land  plus 
the  sum  of  $2,250  Maxwell  agreed  to  pay 
Kerr  for  an  assignment  of  the  contract  As 
between  Kerr  and  Maxwell  the  former  was 
entitled  to  a  vendor's  lien  on  the  equitable 
estate  conveyed  by  the  assignment  to  se- 
cure the  payment  of  the  unpaid  remainder 
of  (be  consideration  Maxwell  agreed  to  give 
for  the  assignment  "The  Hen  for  the  un- 
paid purchase  money  of  real  estate  is  recog- 
nized to  the  same  extent  in  case  of  a  sale 
of  an  equitable  title  as  of  a  legal  one."  Bled- 
soe V.  Games,  SO  Ma  448. 

As  a  lien  existed  In  favor  of  Kerr  for  the 
amount  of  the  check  he  received  from  Max- 
well in  part  payment  of  the  purchase  money, 
the  assignment  of  that  check  to  plaintiff  for 
value  did  not  destroy  the  lien,  but  carried 
it  over  to  the  assignee  as  an  auxiliary  to 
the  debt  Adams  v.  Cowherd,  80  Mo.  458; 
Sloan  V.  Campbell,  71  Mo.  387,  86  Am.  Kep. 
493;  State  Bank  v.  Robidoux,  57  Mo.  446. 
And  the  acceptance  by  plaintiff  of  Maxwell's 
unsecured  note  for  $900,  given  in  part  pay- 
ment of  the  amount  due  on  the  check,  was 
without  effect  on  the  lien.  "The  vendor  does 
not  waive  his  Hen  by  takipg  the  unsecured 
Bote  or  bond  of  the  vendee  to  evidence  the 
deferred  payment"  Eubank  v.  Flnnell 
(Mo.  App.)  94  S.  W.  591;  Delassus  v.  Poston. 
19  Mo.  425;  Linvllle  V.  Savage,  68  Mo.  248; 
Emlson  v.  Whittlesey,  66  Mo.  254;  Winn 
V.  Investment  Company,  126  Mo.  628.  28  S. 
W.  998.  The  equitable  interest  in  the  land 
owned  by  Maxwell  expanded  Into  the  full 
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legal  title  by  the  delivery  to  him  of  the  war- 
ranty deed  executed  by  Smith,  but  the  estate 
thus  acquired  was  burdened  with  plalntllTa 
Hen,  and  when  Maxwell,  in  turn,  conveyed 
the  legal  title  to  the  trust  company,  the  Hen 
still  continued  at  least  against  the  equitable 
Interest  reserved  by  him.  Since  piaintlfl 
has  not  appealed,  but  Is  content  with  the 
forecioeure  of  his  lien  a^nst  Maxwell's 
Interest  alone,  It  Is  not  necessary  to  consid- 
er whether  the  decree  should  have  so  re- 
stricted his  lien.  No  error  was  committed 
In  foreclosing  the  Hen  against  the  Interest 
of  Maxwell. 

It  Is  contended  by  appellant,  and  admitted 
by  respondent,  that  error  was  committed  In 
rendering  a  personal  judgment  against  ap- 
pellant for  the  amount  of  the  debt,  and  re- 
spondent asks  that  the  decree  be  modified 
to  eliminate  that  Judgment  Without  ex- 
pressing any  opinion  on  the  question  In- 
volved In  this  admission,  we  perceive  no 
reason  for  denying  respondent's  request 
Sweem  v.  Railroad,  85  Ma  App.  87;  State 
ex  rel.  v.  Bvans,  176  Mo.,  loc.  clt.  325,  75  S. 
W.  914 

Accordingly  the  judgment  Is  aflBrmed  as 
to  the  lien  only.    AH  concrr. 


KBITHLBT  v.  CITT  OP  INDEPHNDBNCB. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 
1,  1906.) 

1.  Municipal  Corporations  —  Dbfectivi 
Strrets — Injuries  to  Tbavblbrs — Notick. 

In  an  action  for  Injuries  Co  a  plaintiff  by  a 
defect  in  a  city  street,  evidence  that  a  member 
of  the  city  council  passed  the  place  where  the 
defect  was  located  several  times  a  day,  and  must 
have  Itnown  of  the  condition  of  the  street  at 
the  time  of  the  injury,  was  some  evidence  of 
notice  to  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  M  1729, 
1645.] 

2.  Appeai, — Record — Review. 

Where,  in  an  action  for  injuries  to  a  travel- 
er by  a  defect  in  a  city  street,  all  the  evidence 
was  not  abstracted,  whether  it  was  sufficient 
to  show  notice  to  the  city  of  the  defect,  could 
not  be  reviewed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8* 
Cent.  Dig.  Appeal  and  Error,  {  29ll.] 

8.  Municipal  Cobpobationb  —  Depective 
Streets — Injuries — Contributory  Negli- 
gence—Question POR  Jury. 

In  an  action  for  injuries  by  a  defective  city 
street  evidence  held  to  require  submission  of 
the  question  of  plaintiff's  contributory  negli- 
gence to  the  jury. 

4.  Sake — Evioencb — Notice  to  Contractor. 
Plaintiff  was  Injured  by  a  defect  in  a  city 
street  consistine  of  an  excavation  alleged  to  have 
been  opened  and  impropwly  guarded  by  a  pluml>- 
ing  company.  The  city  notified  such  company 
to  appear  and  defend.  It  appeared  and  asked  to 
be  made  a  party  defendant,  which  was  granted, 
whereupon  plaintiff  dismissed,  except  as  to  the 
city.  Held,  that  the  notice  given  by  the  city  to 
the  plumbing  company  to  defend,  reciting  the 
nature  of  the  suit  etc.,  was  inadmissible  as 
against  the  city. 

6.  Dismissal  —  Codependants — AcnoN  tob 
Tort. 

Where  plaintiff  was  injured  by  a  defect  in 
a  city  street  caused  by  the  alleged  negligence 


of  a  plumbing  company  In  fkUing  to  guard  an 
excavation,  the  UablUty  of  the  city  and  the 
plumbing  company  was  not  joint,  so  that  plain- 
tiff was  entitled  to  diamiss  as  to  the  latter,  with- 
out affecting  her  rights  as  against  the  city. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Dismissal  and  Nonsuit,  i  46 ;  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1688.] 

6.  Municipal  Corporations  —  Defective 
Streets — Injusies  to  Travelers — Precau- 
tions. 

In  a  oommon-law  action  for  injuries  to  a 
traveler  by  a  defect  in  a  city  street  an  instruc- 
tion requiring  that  such  excavation  should  be 
guarded  by  lights  and  barriers  was  erroneous, 
what  would  constitute  a  sufficient  guard  against 
danger  to  travelers  l>eing  a  question  for  the  jury. 

[Bid.  Note. — For  cases  In  point  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {  1749.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Andrew  F.  Ejvans,  Judge. 

Action  by  Grayce  Kelthley  against  the  city 
of  Independence.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Llewellyn  Jones,  for  appellant.  Callahan 
&  Dryden,  for  respondent 

BR0ADDU8,  P.  J.  The  plaintifTs  suit 
against  the  city  Is  for  damages  alleged  as  the 
result  of  its  negligence  in  failing  to  keep  its 
streets  in  a  reasonably  safe  condition  for  trav- 
el. The  Injury  occurred  near  the  intersec- 
tion of  Maple  avenue  and  Spring  street  At 
about  6  o'clock  on  November  25,  1003,  plain- 
tiff drove  into  a  trench  that  had  been  dug 
along  the  west  side  of  Spring  street  partly 
across  Maple  avenue,  which  caused  her  to  be 
thrown  from  her  buggy  and  whereby  she 
was  injured.  The  Methodist  Church  build- 
ing Is  located  at  the  northwest  comer  of  the 
two  streets.  The  church  people  had  em- 
ployed the  Wait  Plumbing  Company  to  dig 
the  trench  in  question  for  the  purpose  of 
draining  the  basement  of  their  building.  The 
appellant  claims  that  the  work  had  only  been 
commenced  on  the  day  In  question,  but  there 
was  evidence  that  it  had  been  in  progress 
two  weeks  prior  thereto.  At  the  time  when 
the  workmen  quit  their  work  the  drain  had 
not  been  completed  across  Maple  street 
which  runs  east  and  west,  but  It  had  been 
opened  from  the  north  to  a  certain  distance 
and  from  the  south  to  a  certalik  distance, 
leaving  a  space  between  the  two  ends  of 
about  20  feet  This  drain  is  located  west  of 
the  street  crossing.  Red  lights  to  warn 
travelers  of  the  danger  were  placed  at  the 
two  ends  mentioned,  and  barricadee  placed 
at  the  crossing.  As  the  plaintiff  was  driving 
east  she  necessarily  encountered  the  drain 
before  she  reached  the  barricades.  She  says 
she  saw  one  of  the  lights  and  avoided  that 
part  of  the  street  but  drove  Into  the  Klltch 
on  the  other  side,  where  she  says  she  saw  no 
light  The  drain  was  dug  without  the  per- 
mission of  defendant.  At  the  close  of  plain- 
tiff's case,  the  city  Interposed  an  Instruction 
in  the  nature  of  a  demurrer,  which  the  court 
overruled.    This  action  of  the  court  la  as- 
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signed  as  error  on  the  ground  that,  as  the 
city  did  not  authorize  the  work  to  be  done, 
tihere  was  no  evidence  that  It  had  notice  of 
the  condition  of  the  street ;  and  that  the  evi- 
dence showed  that  plaintiff  was  guilty  of 
such  contrlbuTory  negligence  as  precluded  her 
from  recovering. 

The  evidence  tended  to  show  that  Joseph 
J.  Randall,  a  member  of  the  city  council, 
passed  the  place  where  the  worii  was  being 
done  several  times  a  day  and  must  have 
known  the  condition  of  the  street  at  the  time 
of  plaintiff's  Injury.  Notwithstanding  that 
the  evidence  tends  to  show  that  at  least  a 
part  of  the  work  In  the  crossing  of  Maple 
avenue  had  been  done  the  day  of  plaintiff's 
Injury,  and  at  most  only  a  day  or  two  pre- 
vious bad  any  work  been  done  there,  the 
showing  that  said  member  of  the  defendant's 
round]  passed  the  point  daily  and  must  have 
been  aware  of  its  condition  was  some  evi- 
dence of  notice  to  the  city.  We  do  not  think 
that  defendant  is  in  a  condition  to  insist  up- 
on maintaining  that  the  city  did  not  have 
notice  of  the  condition  of  the  street,  as  It  Is 
evident  that  much  of  the  evidence  In  the  case 
Is  omitted  from  its  abstract  In  order  for 
the  defendant  to  be  in  a  position  to  urge  that 
the  evidence  showed  that  plaintiff  was  not 
entitled  to  recover,  all  the  evidence  should  be 
abstracted.  But  there  Is  enough  of  the  evi- 
dence given  to  show  that  it  was  a  question 
for  the  Jury  to  say  whether  plaintiff  was 
guilty  of  such  contributory  negligence  as  pre- 
cluded her  right  to  recover.  The  abstract, 
meager  as  it  is,  shows  that  as  plnlutiff  ap- 
proached the  place  she  saw  a  light  on  the 
north  side  of  Maple  street,  when  she  pulled 
her  horse  to  the  south  side  and  went  Into 
the  drain ;  and  that  there  was  no  other  light 
according  to  her  recollection.  The  appellant. 
Judging  by  Its  emphasizing  her  statement 
that  she  was  driving  In  a  trot  and  that  she 
did  not  see  any  other  light  to  her  recollec- 
tion, places  Its  contention  upon  these  state- 
ments. But  it  seems  to  us.  Judging  her  con- 
duct by  the  surrounding  circumstances,  her 
act  was  natural  and  what  a  person  of  ordi- 
nary prudence  would  do  under  like  condi- 
tions. 

On  the  trial,  plaintiff,  over  the  objections 
of  defendant,  was  permitted  to  introduce  a 
notice  of  the  city  given  to  the  contractor  to 
defend  the  suit  after  It  was  brought  The 
notice  after  reciting  the  nature  of  the  suit 
and  the  fact  that  the  contractor  made  the 
excavation  proceeds  to  state  that.  If  there 
was  any  negligence,  it  was  the  negllgeuce  of 
the  contractor  and  notifies  it  to  appear  and 
defend  the  action,  as  the  city  will  hold  the 
contractor  responsible  for  the  amount  of  any 
damages  that  may  be  recovered  against  It 
H.  H.  Walt  and  the  Walt  Plumbhig  C!om- 
pany  responded  to  the  notice  by  asking  to  be 
made  parties  defendant  and  they  were  made 
parties  on  their  application,  but  it  seems  that 


during  the  trial,  the  plaintiff  was  allowed 
to  dismiss  the  case  as  to  them.  It  does  not 
appear  whether  the  dismissal  was  before  or 
after  the  Introduction  of  said  notice.  How- 
ever, It  can  make  no  difference.  We  cannot 
see  that  It  had  any  relevancy  whatever,  and 
the  only  purpose  It  could  serve  was  to  hi- 
fluence  the  minds  of  the  Jurors  against  de- 
fendant They  might  have  construed  It  as 
evidencing  a  well-grounded  apprehension  up- 
on the  part  of  the  city  that  plaintiff  would 
recover  a  Judgment  We  cannot  tell  what 
weight  the  Jury  gave  to  it  as  evidence.  But 
one  thing  we  do  know  and  that  Is,  that  there 
was  no  good  excuse  for  introducing  It  It 
was  not  introduced  incidentally,  as  Is  the  case 
sometimes  of  irrelevant  and  incompetent  evi- 
dence which  the  courts  are  inclined  to  over- 
look because  the  effect  is  harmless  in  its  con- 
sequence, but  It  was  Independent  testimony 
deliberately  introduced  for  a  purpose,  and  its 
admission  by  the  court  under  such  circum- 
stances should  be  held  as  error.  It  is  true 
that  the  Wait  Plumbing  Company  was  liable 
for  the  Injury  as  well  as  the  city,  if  there 
was  negligence,-  but  we  know  of  no  law  pre- 
venting plaintiff  from  dismissing  as  to  it  If 
plaintiff's  case  was  made  out  the  contractor 
and  the  city  were  alike  liable  to  the  plaintiff 
for  her  injury,  but  it  was  not  a  Joint  liability. 
It  cannot  therefore  be  considered  as  error, 
the  dismissal  of  the  case  as  to  the  former. 

The  action  was  at  common  law.  It  Is 
therefore  insisted  that  the  court  erred  in 
giving  Instruction  numbered  2  at  the  instance 
of  the  plaintiff,  wherein  the  Jury  was  told 
that  it  was  the  duty  of  the  city  to  place  both 
lights  and  barricades  at  enid  drain.  An  ordi- 
nance of  the  city  was  Introduced  by  plaintiff 
without  objection,  which  required  that  exca- 
vations should  be  guarded  by  lights  and  bar- 
ricades. The  defendant  asked  an  instruction 
that  required  defendant  to  place  only  lights 
at  the  excavation,  which  was  refused.  The 
plaintiCr's  instruction  is  admitted  to  be  error 
under  the  holding  in  Jackson  v.  Kansas  City, 
106  Mo.  App.  62.  79  S.  W.  1174,  and  other 
cases,  but  it  Is  claimed  that  as  the  defendant 
tried  the  case  upon  the  theory  that  It  was 
required  to  place  both  lights  and  barricades 
at  the  excavation,  it  cannot  now  avail  Itself 
of  the  error  In  that  respect 

Judging  by  defendant's  objection  to  said 
Instruction  made  at  the  time  it  was  offered 
and  the  asking  of  the  one  we  have  noted,  we 
are  of  the  impression  that  Its  theory  of  the 
case  was  that  the  duty  Imposed  was  only  to 
place  lights,  and  not  lights  and  barriers,  at 
the  point  in  question.  The  court  properly 
overruled  the  latter  because  it  did  not  con- 
tain good  law.  The  Jury  should  have  been 
left  to  say  imder  this  form  of  action  wheth- 
er the  place  was  sufficiently  guarded  against 
danger  to  travelers. 

For  the  errors  noted  the  cause  la  reversed 
and  remanded.    All  concur. 
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RATTAN  T.  CENTRAL  ELECTRIC  RT.  CO. 

(Kanaaa  Olty  Court  of  Appeals.    Missouri. 
Oct  1,  190e.) 

1.  OABBTERS   —  INJUBY    TO     STBEBT    EAILWAT 

Pabsenoeb — Cause  op  Injuby— Evidence. 
Evidence,  in  an  action  for  injury  to  a  pas- 
senger on  a  street  car,  held  sufficient  to  author- 
ize a  finding  that  the  accident  was  caused  by 
the  passenger's  heel  catching  on  a  piece  of  metal 
projecting  from  the  step  of  the  car. 

2.  Same— Negligence— Pbika    Facix   Cabs— 

BUBDEN   OF  PBOOP. 

Proof  of  injury  to  a  passenger,  by  the  heel 
of  her  shoe  catching  on  a  piere  of  metal  pro- 
jecting from  the  step  of  the  street  car,  malces 
a  prima  facie  case  of  negligence,  putting  on  the 
carrier  the  burden  of  disproving  it. 

[Ed.  Note.— For  cases  in  point,  see  vol.  6, 
Cent.  V\e.  Curriers,  !§  1283,  1285.] 

3.  APPBAI>-HABin.E88    EBBOB— INBTBUCTIOKS. 

Error,  If  any,  in  giving  instructions  as  to 
negligence,  without  definine  it,  is  harmless;  the 
instructions  bavinr  fully  aefined  the  degree  of 
care  resting  on  defendant,  the  absence  of  which 
was  negligence. 

4.  Tbiax— Request  fob  iNSTBUcrnons— Mobk 

SFECITIC  iNBTBUOTIONS. 

One  desiring  a  more  specific  definition  of 
what  constitutes  ordinary  care  than  is  con- 
tained in  the  charge  must  request  it. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  fS  628-63ai 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Jno.  O.  Park,  Judge. 

Action  by  Oertmde  Rattan  against  the 
Central  Electric  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

John  H.  Lucas,  Frank  O.  Johnson,  and 
Henry  S.  Conrad,  for  appellant  Reed, 
Yates,  Mastln  &  Howell,  for  respondent 

BROADDUS,  P.  J.  Suit  for  damages  for 
personal  Injury.  For  convenience  we  adopt 
the  statement  of  plaintiff  setting  oat  in  sub- 
stance, her  cause  of  action,  viz.:  "The  peti- 
tion •  •  •  recites  that  on  the  16th  day 
of  December,  1903,  the  plaintiff  was  a  pas- 
senger on  one  of  defendant's  south-bound 
cars  on  Grand  avenue  in  Kansas  City,  and 
that  while  In  the  act  of  alighting  therefrom 
at  Twelfth  street  and  Grand  avenue,  and 
while  the  car  was  stopped  for  the  purpose  of 
permitting  her  to  do  so,  and  while  In  the 
exercise  of  ordinary  care  and  caution  on  her 
part,  she  caught  the  heel  of  her  left  shoe 
upon  a  sharp  and  jagged  piece  of  steel,  iron, 
or  other  metal  projecting  from  the  step  of 
said  car,  and  was  thereby  thrown  violently 
forward  and  upon  the  pavement  of  said 
Grand  avenue.  That  defendant  carelessly 
and  negligently  suffered  and  permitted  the 
said  step  of  said  car  to  become  and  remain  in 
a  dangerous,  defective,  and  unsafe  condition, 
in  that  said  step  had  been  carelessly  and 
negligently  suffered  and  permitted  by  defend- 
ant to  be  and  remain  In  an  old,  worn,  and 
dilapidated  condition,  and  the  iron  and  steel 
parts  thereof  worn,  broken,  and  bent  in  such 
a  mannw  that  there  were  sharp  and  rough 
places  thereon  liable  to  cause  the  Injury  of 


passengers  alighting  ftom  said  car."  The 
evidence  of  plaintiff  tended  to  prove  the  al- 
legations of  her  petition.  The  contenti<«  of 
the  defendant  is  that  plaintlfTs  theory  of 
the  occurrence  la  contradicted  by  the  physi- 
cal facts  of  the  case.  The  plaintiff  weighed 
about  100  pounds  and  was  compelled  to  use 
a  crutch  in  walking,  tiie  result  of  an  in- 
jury she  had  suffered  in  her  girlhood.  She 
stated  substantially  that  as  she  canje  to  the 
step  to  alight  she  was  facing  west,  and  that 
she  took  hold  of  the  handle  on  the  right 
side  of  the  car,  put  her  left  foot  onto  the 
edge  or  broken  part  of  a  piece  of  metal 
which  projected  up  an  inch  or  an  Inch  and 
one-half  and  which  pushed  Into  the  heel  of 
her  shoe,  and  that  as  she  started  to  step  to 
the  ground  the  heel  of  her  shoe  was  held  by 
the  projection,  and  she  was  thrown  upon 'the 
street,  and  that  the  heel  of  her  shoe  remain- 
ed fastened  to  the  metal  after  she  had  fallen. 
The  metal  on  the  step  was  shown  to  be  what 
was  known  as  the  "Mason  safety  tread," 
fastened  to  the  top  of  the  wooden  step  of 
the  car.  She  was  corroborated  by  other 
witnesses,  to  the  effect  that,  while  she  was 
lying  on  the  ground,  her  foot  was  still  held 
fast  by  said  projection,  and  that  there  was 
an  indentation  in  the  heel  of  her  left  shoe 
which  might  have  been  made  by  the  project- 
ing metal. 

On  cross-examination  the  plaintiff  at  first 
stated  that  the  edges  of  the  metal  plate 
were  projecting  upward,  and  that  they  were 
not  smooth.  She  was  asked  If  the  edges  on 
the  plate  were  smooth  or  otherwise.  She 
answer:  "No,  sir;  it  was  not  smooth— kind 
of  broken."  She  was  then  asked:  "Was  it 
an  even  surface  on  the  edge  of  the  plate,  or 
not?"  She  answered:  "Yes,  I  believe  it 
was."  Question:  "Now  what  part  of  this 
plate  was  the  piece  that  caught  your  eboe 
on?"  Answer:  "On  the  back  part"  Ques- 
tion: "On  the  back  part?"  Answer:  "Yes, 
sir."  The  answers  appear  somewhat  con- 
tradictory, but  It  is  evident  that  plaintiff 
meant  to  say  that  the  outer  edge  of  the 
plate  was  smooth,  but  that  the  back  edge 
was  broken  and  rough.  A  step  with  a  safety 
tread  of  the  kind  was  brought  into  court, 
which  appeared  to  be  in  good  condition;  but 
plaintiff  and  another  witness  testified  that 
it  was  not  the  one  In  controversy.  But  cer- 
tain of  defendant's  witnesses  stated  that 
it  was  the  same.  It  appeared,  however,  that, 
if  it  was  the  same,  it  had  been  painted  since 
the  occurrence.  One  of  defendant's  witnesses 
described  the  plate  In  controversy  as  follows: 
"They  are  mnde  of  rolled,  plate  steel.  They 
are  rolled  with  a  little  V-shaped  corruga- 
tion in  them  just  as  shown  here  (alluding  to 
the  one  present),  and  then  there  is  a  dove- 
tall  formed  in  between  the  V-shaped  places 
by  a  thin  edge — ^a  little  plane,  still  extending 
up,  with  a  heavy  dovetailed  plate  longitudi- 
nally in  between — as  you  can  see  here  just 
about  three-eighths  of  an  inch  wide.  Then 
in  this  little  pocket,  or  dovetailed  corrui.'a- 
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tlon,  tbere  are  Btrlps  of  lead  fastened  In 
there,  so  that  the  lead  comes  erea  with  the 
top  edge  of  that  little  strip  of  steel  flange 
that  projects  up  over  the  main  plate.  The 
lead  Is  put  In,  as  a  nonsllppiug  material,  and 
the  steel  Is  just  simply  to  reinforce  the  lead, 
and  to  keep  It  from  mashing  out."  The  wit- 
ness, who  was  a  master  mechanic,  was  asked: 
"What  is  the  purpose  of  the  lead  being  put  in 
there?  Answer:  "The  lead  is  put  in  because 
It  is  a  nonsUpplng  material,  and,  if  you  don't 
confine  it  in  some  way  or  another,  it  is  soft, 
you  know,  and  it  will  gradually  mash  away, 
and  holes  be  worn  In  it,  bo  that  It  is  confined 
In  this  little  strip,  and  the  least  quantity  of 
steel  is  put  np  to  come  in  contact  with  it 
It  is  simply  to  protect  the  sides  of  the  lead." 

We  gather  from  the  description  that  the 
metal  plate  in  question  was  merely  a  frame 
adapted  to  the  purpose  of  holding  the  lead 
in  place;  that  the  parts  inclosing  the  lead 
are  made  of  thin  steel.  If  the  lead  should 
be  worn  or  displaced,  this  thin  frame  would 
extend  above  the  surface.  We  take  It  for 
granted  that,  as  a  general  rule,  all  mechanic- 
al contrivances  are  liable  to  change  and  de- 
terioration from  use.  And  it  Is  plain  that 
the  one  In  dispute  Is  no  exception  to  the 
rule.  We  think  it  possible  that  the  lead  in 
the  metal  frame  had  become  worn  or  dis- 
placed so  as  to  have  left  the  thin  edge  of  the 
plate  extending  above  the  surface  in  its 
worn  state,  and  that  thus  exposed  it  would 
become  broken,  and  in  that  condition  have 
caught  and  held  the  heel  of  the  plalntUf  a 
shoe  as  detailed  in  ber  testimony.  But  It 
is  insisted  that  if  the  occurrence,  as  plaintiff 
gave  it,  was  not  impossible,  it  was  improba- 
ble, and  for  that  reason  the  finding  should 
be  set  aside,  as  it  was  overborne  by  contrary 
evidence.  In  State  v.  Fannon,  168  Mo.  149, 
59  8.  W.  75,  the  court  held  that  the  state- 
ment of  witnesses  that  a  wagon  load  of 
chips  was  only  worth  5  or  6  cents  "Is  utterly 
incredible."  In  Payne  v.  Railroad,  136  Mo. 
562,  38  S.  W.  306,  it  was  held  that:  "The  di- 
rect testimony  of  a  party  which  is  contradic- 
tory of,  and  in  opposition  to,  conceded  and 
undisputed  physical  facts,  should  be  disre- 
garded by  both  courts  and  juries."  Hook  v. 
Mo.  Pac.  Ry.  Co.,  162  Mo.  5C9,  63  S.  W.  360, 
and  other  cases  cited,  assert  the  same  prin- 
ciple. In  Spiro  v.  St  Louis  Transit  Co.,  102 
Mo.  App.  263,  76  S.  W.  684,  the  tesUmony  of 
the  plaintiff  was  that  while  his  wagon  was 
moving  on  defendant's  tracks,  it  was  struck 
behind  by  a  moving  car.  which  had  the  ef- 
fect of  reversing  end  for  end  both  wagon 
and  team.  While  the  court  was  of  lue  opin- 
ion such  a  freakish  effect  might  have  been 
the  result  of  the  strike,  it  was  unable  to  con- 
ceive how  it  could  have  so  happened. 

In  order  to  have  a  full  understanding  of 
the  occurrence,  it  will  be  necessary  to  state 
the  evidence  corroborating  that  of  the  plain- 
tiff more  in  detail.  Mrs.  Thomas  Rattan,  a 
sister-in-law  of  plaintiff  who  was  present, 
stated  that  she  did  not  notice  plaintiff  when 


she  got  off  the  car,  but  "looked  down  [she 
being  still  on  the  car]  and  saw  that  she  had 
fallen  and  twisted  her  left  foot  around.  She 
had  caught  her  left  foot  on  the  step.  •  •  • 
The  left  foot  was  up  on  the  step.  It  was 
caught"  Question:  "What  was  it  caught 
on?"  Answer:  "On  a  piece  of  Iron  that  was 
on  the  step.  The  step  was  worn  out.  Along 
the  center  if  it  there  was  a  worn  condition, 
and  there  was  a  piece  extending  up,  and  that 
was  what  she  caught  her  heel  on.  She  took 
her  hand  and  pulled  her  heel  off  the  piece  of 
iron,  or  whatever  it  was."  Question:  "What 
condition  was  the  edge  of  the  plate  when 
your  sister  was  caught?'  Answer:  "It  was 
all  worn  and  rough.  •  •  •  I  noticed  that 
there  was  a  piece  sticking  up."  Mrs.  Lulu 
De  Coram  testified  that  she  got  off  the  car 
before  plaintiff,  and  that  her  dress  got 
caught  and  torn  on  a  piece  of  iron  that  was 
standing  up  on  the  step  about  middle  way; 
that  while  she  was  fixing  the  binding  of  her 
dress  that  had  been  torn,  she  locked  around 
to  see  where  the  girls  were,  and  «aw  Miss 
Rattan  was  lying  on  the  ground  with  her  foot 
caught  on  the  step,  "and  my  sister  [Rattan] 
and  a  couple  of  other  fellows  was  helping 
her  up."  Question:  "Where  were  her  feet 
or  either  of  them?"  Answer:  "Her  left 
foot  on  the  ground,  her  rlj^t  foot  upon  the 
piece  of  Iron,  caught"  Question:  "You 
mean  on  that  part  of  the  step  on  which  yon 
caught  your  dress?"  Answer:  "Yea,  sir. 
•  •  •  She  reached  up  and  took  her  foot 
down."  It  was  shown  that  her  ankle  was 
sprained,  and  that  her  hip  was  Injured.  The 
distance  from  the  step  of  the  car  to  the 
ground  is  not  very  great  probably  about 
one  foot. 

Although  in  the  nsnal  course  of  affairs  the 
occurrence  is  not  what  might  have  been  ex- 
pected, yet  It  was  not  incredible.  We  can 
see  that  a  jagged,  thin  piece  of  iron  standing 
above  the  surface  of  the  step  might  penetrate 
the  heel  of  a  woman's  shoe  when  she  pat 
her  whole  weight  upon  the  projection  and 
throw  her  down,  and  that  it  might  retain 
its  hold  after  she  fell,  as  she  would  not  be 
over  a  foot  below  the  step  after  she  reached 
the  ground.  The  evidence'  of  the  woman 
witness  who  preceded  plaintiff  that  the  pro- 
jection caught  and  tore  her  dress  when  she 
was  in  the  act  of  alighting  from  the  car 
was  strongly  corroborative  of  plalntUTa  de- 
scription of  the  condition  of  the  steps,  and, 
under  the  circumstances,  we  do  not  believe 
that  we  would  l>e  justified  in  branding  the 
three  witnesses  for  plaintiff,  who  practical- 
ly agree  as  to  what  occurred,  as  liars.  It 
was  for  the  Jury  to  say  which  set  of  wit- 
nesses told  the  truth  as  between  those  for 
plaintiff  and  those  for  the  defendant  And 
resting  alone  on  plaintiff's  evidence,  in  so 
far  as  the  point  made,  qpon  which  the  case 
must  stand  or  fall,  we  said  in  a  case  similar 
upon  principle  that:  "So  frequently  do  un- 
looked-for results  attend  the  meeting  of  in- 
teracting forces  that  courts,  in  such  cases, 
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■hpnld  not  Indulge  In  arbitrary  dedactlona 
from  physical  law  and  fact,  except  when 
tbey  appear  to  be  bo  clear  and  Irrefutable 
tbat  no  room  1b  left  for  their  entertainment 
by  reasonable  minds,  or  any  other."  Lang 
▼.  Mo.  Pae.  By.  Co.,  U6  Mo.  App.  488,  91 
S.  W.  1012. 

The  point  made  that  "there  1b  no  evidence 
that  the  defendimt  knew,  or  could  have 
known,  of  any  defect  in  the  step  of  the  car, 
or  had  time  to  remedy  the  same,"  is  not  well 
taken.  The  plaintiff  made  out  a  prima  fade 
case  without  any  direct  proof  of  actionable 
negligence  in  that  respect  "Bes  Ipsa  lo- 
anltur."  Proof  of  an  injury  of  a  passenger 
on  a  railroad  occasioned  by  the  fall  of  a 
rentllatlng  window  cast  the  burden  of  proof 
on  the  carrier  to  disprove  the  negligence. 
Och  T.  M.,  K.  &  T.  Ry.  Co.,  130  Mo.  27, 
81  8.  W.  962,  86  L.  B.  A.  442.  "When  a 
prima  facie  case  of  the  defect  In  an  appliance 
18  made  whereby  injury  occurs,  it  devolves 
upon  the  owner  to  exculpate  himself,  show- 
ing proper  inspection.  •  •  •"  Tateman 
▼.  C  B.  I.  &  P.  By.  Co.,  96  Mo.  App.  448, 
70  S.  W.  614. 

Instruction  NOb  1,  g^ven  at  the  instance 
of  plaintiff,  is  criticised  because  it  falls  to 
define  negligence.  The  Instruction  seems  to 
be  faulty  In  that  respect,  and  those  given  at 
the  request  of  defendant  are  also  faulty  in 
that  particular.  The  omission  was  mutual. 
The  same  question  arose  in  Sweeney  v.  K.  0. 
Cable  Co.,  IBO  Mo.  386,  61  8.  W.  682,  Where 
It  was  held.  In  speaking  of  negligence,  that: 
"This  Is  a  word  the  meaning  of  which  Is 
well  understood,  and  no  definition  of  it 
was  necessary.  As  used  in  the  Instruction, 
It  coold  not  have  been  misunderstood  by  the 
Jury,  or  In  any  way  have  misled  them." 
However,  the  Jury  was  properly  Instructed 
as  to  what  constituted  reasonable  care.  It 
Is  said  that:  "There  are  no  degrees  of  neg- 
ligence. There  are  degrees  of  care,  and  a 
failure  to  exercise  that  proper  degree  of  care 
the  law  requires  Is  n^llgence."  Magrane  v. 
Ballway,  183  Mo.  119,  81  8.  W.  1168.  The 
quotation  from  said  instruction  is,  in  part, 
as  follows:  "And  that  defendant  was  care- 
lees  and  negligent  in  operating  said  car  with 
said  projecting  metal  on  said  step,  and  that 
the  same  was  liable  to  catch  the  shoe  of  a 
passenger  exercising  ordinary  care  In  leav- 
ing the  car,  and  that  defendant  knew,  or  In 
the  exercise  of  ordinary  care  and  diligence 
might  have  known,  that  said  piece  of  metal 
did  project  from  the  step  of  said  car  long 
enongh  to  have  remedied  the  same  before 
the  happening  of  said  injuries,  then  the  Jury 
will  find  for  plaintiff."  As  the  Instruction 
fully  defined  the  degree  of  care  resting  on  the 
defendant,  the  absence  of  which  was  negli- 
gence, the  Jury  could  not  have  been  misled 
by  the  omission.  The  St  Louis  Court  of 
Appeals,  in  Priesmeyer  v.  St  Louis  Transit 
Co.,  102  Mo.  App.  618,  7T  8.  W.  318,  held 
that  If  a  defendant  had  desired  a  more 
specific  definition  of  what  constituted  rea- 
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Bonable  care  than  contained  In  the  charge. 
It  was  Its  right  to  ask  therefor;  that  "mere 
nondlrection  was  not  error,"  quoting  from 
Fearey  v.  O'Neill,  149  Mo.  467,  60  S.  W.  918, 
73  Am.  St  Bep.  440. 

The  defendant's  fifth  instruction  contains 
the  following:  "Before  she  can  recover  in 
this  case,  you  must  not  only  find  that  the 
defendant  •  •  •  was  negligent  In  the 
particular  and  specific  respects  submitted 
In  these  instructions,  but  you  must  further 
find  that  such  negligence  was  the  direct 
cause  of  her  Injury.  ♦  •  • "  It  seems. 
Judging  by  said  Instruction,  that  defendant 
was  satisfied  to  submit  the  issue  of  negli- 
gence to  the  Jury  on  the  presumption  that 
it  was  sufficiently  infcHrmed  and  capable  of 
determining  its  duty  In  that  respect 

The  Jury  return^  a  verdict  for  plaintiff 
in  the  stun  of  |6,000.  While  the  motion  for 
a  new  trial  was  pending,  the  plaintiff 
entered  a  remittitur  of  record  In  the  sum  of 
$1,500,  and  Judgment  was  rendered  by  the 
court  for  .|3,600.  The  verdict  Is  attacked  as 
excessive  and  as  evidence  of  bias  on  the 
part  of  the  Jury.  The  Judge  before  whom 
the  case  was  tried  thought  otherwise,  or 
else  he  would  have  set  the  verdict  aside. 
The  evidence  was  confilctlng,  as  usual  in 
such  cases,  but  it  was  the  province  of  the 
Jury  to  pass  upon  the  credibility  of  wit- 
nesses. There  was  ample  evidence,  it  plain- 
tiff and  her  witnesses  are  to  be  believed,  to 
support  the  finding.  The  Judge  who  tried  the 
case,  who  heard  all  the  testimony  and  saw 
all  the  witnesses,  was  much  better  prepared 
to  pass  upon  the  question  than  we  are,  and, 
in  the  absence  of  dereliction  of  duty  on  his 
part  in  that  respect  we  decline  to  Interfere 
in  the  matter. 

The  causa  is  affirmed.    All  concur. 


MEYEBS  V.  MISSOUBI,  K.  ft  T.  BY.  CO. 
(Kansas  City  Court  of  Appeals.    MissonrL    Oct 

L  Cabkixbs— C0RTSA.0T  TO  Oabbt  to  Dxsti- 

KATIOR. 

The  O.  Company,  a  common  carrier,  re- 
ceived goods  of  plaintiff  for  transportation  to 
L.,  a  point  beyond  Its  own  line,  received  the 
full  amount  of  charges  tor  tbroogb  transporta- 
tion, and  issued  a  bill  of  lading  naming  L.  as 
the  destination,  which,  though  stipulating  that 
"the  responsibility  of  each  carrier  is  to  cease 
at  the  station  where  said  freight  leaves  its  line, 
when  the  property  is  to  be  delivered  to  connect- 
ing road  or  carriers,"  mentioned  no  other  car- 
rier as  a  party  to  the  contract  and  did  not 
provide  that  G.  would  carry  the  property  only 
to  the  end  of  its  own  line.  Beld,  that  the 
contract  was  one  by  G.  alone  to  carry  the  prop- 
erty to  its  destination,  and  that  it  and  the  M. 
Company,  which,  aa  agent  of  G.,  received  the 
goods  at  the  end  of  O.'s  line  for  carriage  to 
L.,  were  not  Joint  contractors. 

[Bd.   Note. — For  cases  in  point  see  vol.  9, 
Cent   Dig.    Carriers,    {(   760-763,    780-783.] 

2.  Saxb— JoiRT  CoirTBAOF— Plcadiho. 

A  petition  alleging  that  defendants  were 
common  carriers,  that  there  existed  between 
them  a  Joint  traffic  arrangement   for  tnns- 
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portation  Af  fretgfat  from  points  on  tbe  line  of 
one  defendant  to  points  on  the  line  of  tlie  other, 
tliat  plsintiflf  delivered  to  defendant  G^  at  F^ 
and  It  received  for  transportation  over  its 
line  and  tliat  of  defendant  M^  goods  ot  plain- 
tiff, for  wliich  O-  in  consideration  of  freight 
charcea,  issued  a  bill  of  lading,  and  agreed  on 
behaU  of  itself  and  H.  to  transport  and  deliver 
tbem  to  plaintiff  at  Li.,  which  agreement  was 
afterwards  adopted  and  ratified  b^  H.,  and 
the  goods  were  delivered  to  M.  at  KL,  and  that 
M.  failed  to  deliver  part  of  the  property  to 
plaintiff  at  the  place  of  delive^,  does  not  state 
a  case  of  joint  contract  bj  defendants. 

3.  Same— Delivut  of  Fkeiout  to  Cornkct- 

IHO     CABBIEB— EVIDKKCE — RECEIPT. 

Testimony  of  the  agent  of  the  6.  Company 
at  K.,  the  terminus  of  G.'s  line,  that  the  goods 
which  G.  received  of  plaintiff  at  F.  nnder  b 
contract  to  carry  tbem  to  L^,  a  point  beyond 
its  line,  arrived  intact  at  Kl,  and  were  sent 
over  in  wagons  to  the  ^ards  of  the  M.  Com- 
pany, a  connecting  carrier,  the  waybill  and  a 
receipt  for  the  goods  l>eing  sent  by  messenpr 
to  ill. ;  that  a  few  days  later  the  receipt,  bearing 
the  signature  of  M.  s  agent,  was  returned  to 
G.'s  office  by  railroad  mail,  an  initial  letter 
following  the  cignature  indicntin^  that  the  name 
of  M.'s  agent  had  not  been  signed  by  him ; 
that  G.'s  agent  did  not  know  of  bis  own  knowl- 
edge who  signed  the  receipt,  or  that  any  of 
the  proi>erty  had  been  d<>livered  to  M.,  but  that 
in  this  instance  he  followed  the  osukl  coui-se 
of  dealing  observed  by  the  two  carriers  in  like 
cases,  and  the  receipt  came  back  to  him  through 
the  customary  channel,  signed  by  the  same 
person  and  in  the  same  manner  as  other  like 
rr><^'r-ipts  bad  been  sisned ;  and  that  it  was  not 
customary  for  freight  agents  to  sign  such  re- 
ceipts, bnt  to  permit  that  to  be  done  by  a  re- 
ceiving clerk,  together  with  proof  that  M. 
delivered  all  the  property,  except  a  missing  box, 
to  plaintiff  at  L. — tend  to  show  that  the  receipt 
was  regularly  issued  by  M.,  and  to  authorize 
its  admission  in  evidence  in  an  action  against 
M.  for  the  missing  box:  its  liability  depending 
on  proof  that  it  received  the  box  in  the  course 
of  its  transportation. 

4.  Save. 

The  initial  carrier  of  goods  sent  them  to 
the  connecting  carrier,  accom_panied  by  a  receipt 
containing  a  list  of  the  articles,  among  which 
was  "1  box  books,"  following  which  was  "1 
box  household  goods."  The  connecting  carrier 
signed  and  returned  the  receipt,  with  a  check 
mark  opposite  "1  box  books,"  and  with  the  word 
"short"  written  at  the  bottom  of  the  paper 
opposite  a  similar  check  mark,  indicating  that 
the  box  of  books  was  not  with  the  goods  re- 
ceived. Beld,  that  prima  facie  the  receipt  was 
an  admission  by  the  connecting  carrier  that 
it  received  the  box  of  goods,  imposing  on  it  the 
burden  of  overcoming  the  presumption  arising 
therefrom,  and  that  this  was  not  conclusively 
done,  but  only  made  a  question  for  the  jury, 
by  the  fact  that  the  consignee  made  no  claim 
that  the  box  of  books  was  not  delivered  to  him, 
bnt  merely  claimed  that  the  box  of  goods  was 
not  delivered  to  him. 

5.  Same  —  LniiTiito  LiABncrrr  fob  Loss- 
Consideration. 

The  agreement  in  a  contract  of  affreight- 
ment to  limit  the  carrier's  liability  in  case  ot 
loss  of  the  goods  to  $5  per  hundredweight  fails 
for  lack  of  consideration ;  the  contract  disclos- 
ing no  consideration. 

fEd.   Note.— For  cases   in   point,  see  vol.  9, 
Cent.  Dig.  Carriers,  |S  641-C43.] 

6.  Same— Reduced  Bate— Evidesct  —  Pb«- 
suMPnoif. 

The  contract  of  affreightment  in  the  case 
of  an  interstate  shipment  having  expressed  no 
consideration  for  the  agreement  limiting  the 
carrier's  liability,  the  carrier  may  not  show  a 
r<»duced  rate  ns  a  consideration,  unless  it  shows 
that  the  claimed  reduced  rate  was  included  in 


the  Mbednle  of  rates  ffled  with  the  interstate 
commeroe  oommisaon  and  was  duly  posted, 
and  so  was  a  rate  that  the  carrier  could  oflFer; 
there  being  no  presnmption  that  this  was  the 


Appeal  from  Clrcnit  Court,  Jackson  Oomi- 
ty;  Tbos.  J.  Seehom,  Special  Judges 

AetloD  br  Andrew  J.  Mcyen  asainst  the 
Miasonrt,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plalntlfC.  Defendant  appeals. 
Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  Sbdej 
ft  White  and  C.  0.  Hadlson,  for  reapondoit 

JOHNSON,  J.  Thla  action  waa  bronght 
against  the  Missonri,  Kansas  &  Texas  Rail- 
way Company  and  ttae  St  Joseph  &  Grand 
Island  Railway  Company  to  recover  the  val- 
ue of  a  box  of  household  goods  lost  In  trana- 
portation.  Before  the  case  was  tried  the 
Grand  Island  Company  was  dismissed  at  the 
instance  of  plaintiff,  and  the  cause  proceed- 
ed against  the  remaining  defendant  resulting 
in  a  Judgment  for  plaintiff  In  the  sum  of 
i  $175,  from  which  defendant  appealed. 

On  June  25,  1903,  the  Grand  Island  Com- 
pany, a  common  carrier,  received  from  plain- 
tiff at  its  station  at  Fairbury,  Neb.,  a  ship- 
ment of  household  goods  (in  which  was  In- 
cluded the  box  afterwards  lost),  for  trans- 
portation from  Falrbury  to  liebigh,  Ind.  T., 
a  point  on  the  line  of  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Plaintiff  paid  the 
receiving  carrier  $21.80,  the  full  amount  of  the 
charges  demanded  for  through  transporta- 
tion. This  was  at  the  rate  of  $1.30  per  100 
pounds,  a  rate  previously  fixed  by  the  agree- 
ment of  both  carriers  and  In  force  at  the  time 
the  shipment  was  received.  A  shipping  coo- 
tract  was  executed  by  the  receiving  carrier 
and  plaintiff,  in  which  It  was  expressly  stipn- 
lated  that  "the  reqMnsiblllty  of  4each  carrier 
Is  to  cease  at  the  station  where  said  freight 
leaves  Its  line,  when  the  prc^terty  Is  to  be 
delivered  to  connecting  road  or  carriers." 
Other  stipulations  In  the  contract  provide 
for  various  limitations  of  the  common-law 
liability  of  the  carriers,  but  no  special  con- 
sideration was  expressed  for  these  agree- 
ments. The  Grand  Island  Company  carried 
the  shipment  to  Kansas  City,  the  end  of  Its 
line,  and  there  delivered  it  to  defendant  In 
due  time  the  goods  were  delivered  to  the  con- 
signee by  defendant  at  Lehigh,  with  the  ex- 
ception of  the  box  In  controversy. 

Defendant  Insists  that  the  Instruction  In 
the  nature  of  a  demurrer  to  the  evidence,  ask- 
ed by  it,  should  have  been  given,  and  first 
we  will  decide  the  points  made  in  support 
of  that  contention.  It  is  urged  by  defend- 
ant that  a  different  cause  of  acti<m  from  that 
alleged  in  the  petition  was  tried  and  submit- 
ted to  the  Jury;  that  the  cause  pleaded  la 
founded  on  the  Joint  contract  of  the  two  car- 
riers, but  the  recovery  was  had  upon  the  sep- 
arate obligation  of  the  appealing  defendant 
Notwithstanding  the  rule  expressly  recognla- 
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«d  by  statute  (Rev.  St  1899,  {  892),  which 
makes  the  liability  of  joint  promisors  or 
obligors  several  as  well  as  Joint  and  conse- 
quently permits  a  plaintiff  at  his  election  to 
maintain  an  action  on  a  joint  contract  against 
a  part  or  all  of  those  who  are  bound  to  re- 
spond to  him  for  a  breach  thereof,  a  cause 
alleged  that  is  based  on  a  joint  contract  can- 
not be  sustained  by  proof  of  a  cause  founded 
on  the  separate  contract  of  one  of  the  al- 
leged joint  promisors.  In  such  case  the  dif- 
ference between  allegation  and  proof  Is  not 
to  l)e  regarded  as  a  mere  variance,  which 
is  cured  by  a  verdict  under  the  statute,  but 
as  a  total  failure  of  proof.  Bagneil  Lum- 
ber Co.  V.  Railroad  Company,  180  Mo.  420, 
79  8.  W.  1130. 

After  alleging  in  the  petition  that  both  de- 
fendants are  common  carriers  for  hire,  and 
that  there  existed  between  them  a  joint  traf- 
fic arrangement  for  the  transportation  of 
freight  from  points  on  the  line  of  one  de- 
fendant to  points  on  the  line  of  the  other, 
plaintiff  alleges  "that  on  or  about  June  25, 
1903,  he  delivered  to  defendant  St  Joseph 
St  Grand  Island  Railway  Company,  at  Fair- 
bury,  Neb.,  and  defendant  received  for  trans- 
portation to  Ijehigh,  I.  T.,  over  its  line  and 
the  line  of  its  codefendant  certain  goods  and 
chattels  belonging  to  plaintiff,  for  which  said 
defendant  St  Joseph  &  Grand  Island  Rail- 
way Company,  in  consideration  of  certain 
freight  charges.  Issued  a  receipt  or  bill  of 
lading,  and  agreed,  on  behalf  of  itself  and 
its  codefendant  to  transport  and  deliver 
same  to  G.  M.  Fuli;s,  as  agent  of  plaintiff 
at  said  Lehigh,  which  said  agreement  was 
afterwards  adopted  and  ratified  by  said  de- 
fendant Missouri,  Kansas  &  Texas  Railway 
Company,  and  the  said  goods  were  delivered 
to  said  Missouri,  Kansas  &  Texas  at  Kansas 
City."  Then  follows  the  allegation  that  the 
connecting  carrier  failed  to  deliver  the  prop- 
erty specified,  to  the  consignee  at  the  place  of 
delivery.  The  bill  of  lading  issued  by  the 
Grand  Island  Company  did  not  mention  any 
other  carrier  as  a  party  to  the  contract  of 
affreightment  nor  did  It  require  the  contract- 
ing carrier  to  employ  the  present  defendant 
in  the  performance  of  that  contract,  nor  to 
carry  the  shipment  via  Kansas  City,  the 
terminus  of  its  line.  The  Grand  Island  Com- 
pany was  left  free  to  divert  the  goods  to  a 
connecting  carrier  at  an  intermediate  point 
on  its  own  line,  or  to  employ  another  car- 
rier at  Kansas  City.  Though  it  is  dear  the  con- 
tracting carrier  contemplated  from  the  first  to 
carry  the  goods  to  the  end  of  its  own  line  and 
there  deliver  them  to  the  Missouri,  Kansas  & 
Texas  Company,  the  latter  carrier  was  not  a 
party  to  the  contract  when  It  was  made,  and 
incurred  no  obligation  with  respect  to  the 
shipment  during  its  transportation  over  the 
line  of  the  Initial  carrier.  Despite  the  stipu- 
lation In  the  contract  by  which  the  Grand 
Island  Company  endeavored  to  limit  its  lia- 
bility to  that  resulting  from  its  own  acts,  the 


contract  most  be  regarded  as  one  for  tin 
through  transportation  of  the  property.  Le- 
high was  named  as  the  destination  of  the 
shipment  A  charge  was  made  and  collect- 
ed through  to  that  point  (uid  the  contract 
did  not  provide  that  the  contracting  carrier 
would  carry  the  property  only  to  the  end  of 
its  own  line.  These  facts  classify  the  con- 
tract as  an  undertaking  on  the  part  of  the 
Initial  carrier  to  carry  the  property  to  its 
destination,  and  the  agreement  to  exonerate 
that  carrier  from  liability  for  loss  or  damage 
resulting  from  the  acts  of  connecting  carriers 
was  void.  Lee  et  al.  v.  Railroad  (Mo.  App.) 
91  S.  W.  991 ;  Bushnell  v.  Railroad  (Mo.  App.) 
94  S.  W.  1001 ;  Bank  v.  Railway  Company,  72 
Mo.  App.  82;  Marshall  T.  Railway  Company, 
74  Mo.  App.  81 ;  Popham  v.  Barnard,  77  Mo. 
App.  628 ;  Marshall  v.  Railway  Company,  176 
Mo.  480,  75  S.  W.  638,  98  Am.  St  Rep.  508: 
Western  Sash  Company  v.  Railroad  Company, 
177  Mo.  641,  76  S.  W.  998. 

When  the  present  defendant  received  the 
shipment  at  Kansas  City,  it  became  the  agent 
of  the  contracting  carrier  to  complete  the 
performance  of  the  contract;  but,  as  the  ship- 
ping contract  contemplated  that  the  services 
of  a  connecting  carrier  necessarily  would  tie 
employed  in  the  transportation,  the  receipt 
of  the  property  tmder  that  contract  by  the 
connecting  carrier  established  a  contractual 
relation  between  it  and  the  shipper,  and  en- 
abled the  latter  to  maintain  an  action  on 
that  contract  against  such  connecting  carrier. 
Haillday  v.  Railway,  74  Mo.  159,  41  Am.  Rep. 
309 ;  Aiken  v.  Railroad,  80  Mo.  App.  8 ;  She- 
waiter  V.  Railway  Co.,  84  Mo.  App.  589. 
Although  the  shipper  could  maintain  an  ac- 
tion against  either  the  contracting  or  the 
connecting  carrier  for  the  loss  of  the  propeiiy 
during  the  transportation  while  In  the  hands 
of  the  latter  carrier,  the  two  carriers  wore 
not  joint  contractors.  Their  relation  to  each 
other  was  that  of  principal  and  agent  and 
the  contracting  carrier,  if  compelled  to  rein- 
burse  the  shipper  for  such  loss,  could  re- 
cover in  an  action  against  the  connecting 
carrier  the  amount  so  expended.  Section 
5222,  Rev.  St  1899.  Having  ascertained 
that  the  carriers  were  not  Joint  contractors, 
we  revert  to  the  averments  of  the  petition  to 
see  if  they  were  sued  as  such.  Aside  from  the 
preliminary  allegation  that  a  Joint  traffic  ar- 
rangement existed  t>etween  them  for  the 
transportation  of  freight  between  points  on 
one  line  and  points  on  the  other,  there  is 
nothing  to  indicate  an  Intention  to  plead  a 
Joint  contract  Very  likely  the  pleader  In- 
aptly referred  to  the  fact  that  rates  for 
through  transportation  had  been  provided  by 
the  carriers  to  apply  to  such  shipments;  but 
however  this  may  be,  the  averment  imder 
consideration  is  not  an  element  of  the  cause 
of  action  asserted.  The  petition  states  the 
constitutive  facts,  namely,  that  the  Grand 
Island  Company  was  the  sole  contracting  car- 
rier ;  that  it  undertook  to  carry  the  property 
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for  a  consideration  from  Falrbniy  to  Lebli^ 
and  there  deliver  it  to  tlie  agent  of  plaintiff ; 
tliat  it  carried  tlie  property  to  Kanaaa  City, 
and  tliere  delivered  It  to  tlie  connecting  car- 
rier; tliat  the  latter  carrier  received  tlie  prop- 
erty at  tbat  place  nnder  the  shipping  con- 
tract, which  it  then  adopted  and  ratified. 
Thia  is  bat  the  atatemoit  of  the  facts  after- 
wards proven,  and  is  no  more  the  allega- 
tion of  a  Joint  contract  than  the  proven  facts 
are  proof  of  a  Joint  contract  There  is  no 
variance  between  allegation  and  proof,  and 
this  point  mnst  be  ruled  against  the  conten- 
tion of  defendant 

Further,  It  is  argued  by  defendant  that 
plaintiff  failed  to  show  the  delivery  of  the 
lost  box  to  defendant  If  the-  property  was 
lost  while  in  the  care  of  the  contracting 
-carrier,  defendant  cannot  be  lieid  liable  for 
such  loss,  and  therefore  the  burden  was  on 
plaintiff  to  show  that  defendant  actually  re- 
ceived tlie  property  in  the  coarse  of  its  trans- 
portation. PlalntlS  hitroduced  as  a  witness 
the  agent  of  the  Grand  Island  Company  at 
Kansas  City,  who  testified  that  the  sbliHnait 
arrived  intact  at  Kansas  City  and  was  sent 
over  to  the  defendant  company's  yards  in 
wagons.  At  the  same  time  the  waybill  and 
a  receipt  for  the  goods  were  sent  by  mes- 
senger to  defendant  A  few  days  later  the 
receipt,  bearing  the  signature  of  the  agent 
of  defendant  was  returned  to  the  Orand 
Island  ofllce  by  "railroad  mail."  An  initial 
letter  following  the  signature  indicated  ttiat 
the  name  of  defendant's  agent  liad  not  t>een 
signed  by  him.  The  Grand  Island  agent 
did  not  know  of  his  own  knowledge  who 
signed  the  receipt,  nor  did  he  know  that  any 
of  the  property  had  been  delivered  to  defend- 
ant; but  in  this  instance  be  followed  the 
uniform  course  of  dealing  observed  by  the 
two  companies  in  like  cases,  and  tbe  re- 
ceipt came  twck  to  him  through  the  custom- 
ary channel,  signed  by  the  same  person  and 
in  the  same  manner  as  other  like  receipts 
had  been  signed.  Further,  he  said  It  was 
not  customary  for  freight  agents  to  sign  such 
receipts,  but  to  permit  tbat  to  be  done  by 
a  receiving  clerk.  In  addition  to  these  facts 
it  Is  undisputed  that  defendant  did  deliver 
all  of  the  property,  except  the  missing  box, 
to  the  consignee  at  Lehigh,  and,  manifestly, 
it  must  have  received  the  property  so  de- 
livered from  the  Grand  Island  Company  at 
Kansas  Olty.  These  facts  tend  to  show  the 
receipt  was  regularly  Issued  by  defendant 
and  no  error  was  committed  in  receiving 
It  In  evidence. 

It  is  urged  by  defendant  that  the  receipt 
itself,  considered  In  connection  with  other 
facts  In  evidence,  shows  conclusively  that 
defendant  did  not  receive  the  t>ox  of  house- 
hold goods.  The  receipt  contained  a  list  of 
the  articles  delivered,  among  which  was  '*! 
box  books,"  followed  next  In  the  list  by  "1 
box  H.  H.  G'ds"  (household  goods).  When 
the  receipt  was  returned  it  was  found  that 
defendant  had  placed  a  check  mark  opposite 


the  box  of  booka,  and  at  tte  bottom  of  tha 
paper  had  written  tlie  word  "short"  opposite 
a  similar  tibeck  matk,  indicating  that  the  box 
of  booka  was  not  with  tlie  goods  received. 
Counsel  argned  that  evidently  the  check  was 
mistakenly  placed  opposite  tlie  wrong  item, 
and  instead  should  Iiave  been  placed  to  indi- 
cate the  box  of  household  goods,  and  in  sup- 
port of  the  contentlMi  point  out  ttiat  no 
complaint  is  made  that  the  box  of  books 
was  missing  from  the  goods  delivered  at 
Leiiigh.  Prima  fade  the  receipt  was  an 
admission  made  by  defendant  in  writing  tliat 
it  received  the  box  of  liouseliold  goods.  De- 
fendant, however,  was  not  condudvely  bound 
by  that  admission,  but  could  show  by  ottier 
evidence  that  it  was  made  in  mistake,  and 
ttiat  In  fact  def«idant  did  not  receive  tliat 
box  of  goods.  The  harden  of  proof  was  on 
defendant  to  overcome  the  presumption  aris- 
ing from  the  admission.  The  fact  relied  on 
does  strongly  tend  to  Impeach  the  verity  of 
the  receipt,  but  It  goes  no  further  tiian  to 
raise  an  Issue  of  fact  for  the  triors  of  fact 
to  determine,  and  that  issue  has  been  re- 
solved in  favor  of  plaintiff.  No  error  was 
committed  In  overruling  tlie  demurrer  to  the 
evidence. 

Finally,  defendant  complains  of  the  in- 
struction given  on  the  measure  of  damages, 
which  directed  the  Jury  to  assess  the  damages 
"at  such  sum  as  you  find  from  the  evidence 
to  be  the  reasonable  value  of  any  of  plaln- 
tUCB  goods  which  defendant  received  from 
the  St  Joseph  &  Grand  Island  Railroad  at 
Kansas  Olty  and  failed  and  n^lected  to  de- 
liver," etc.  Defendant  claims  that  the  con- 
tract expressed  in  the  bill  of  lading  fixed 
the  maximum  damages  plaintiff  could  reoovor 
for  loss  or  damage  to  the  property  at  $5  per 
100  pounds,  and  Insists  that  the  recovery 
should  have  been  limited  to  that  amount 
If  defendant  is  right  In  this  contention,  the 
verdict  should  not  have  exceeded  $40,  as  it  Is 
admitted  the  box  weighed  800  pounds.  The 
only  expression  to  be  found  in  the  bill  of 
lading  of  an  agreement  to  limit  the  amount 
of  the  carrier's  liability  is  in  this  form:  "O. 
R.  Rel.  6.00  Ow't"  As  interpreted  by  defend- 
ant's witness,  this  means:  "Owner's  risk. 
Carrier's  liability  released  to  $5  per  100 
pounds."  A  shipper  has  the  right  to  have  Ills 
property  carried  without  any  restriction  be- 
ing placed  on  the  carrier's  conmuHi-law  lia- 
bility. But  the  law  permits  him  hy  contract 
with  the  carrier  to  release  the  latter  from 
all  liability,  except  that  for  damages  re- 
sulting from  the  carrier's  negligence.  Such 
agreem»it  however,  to  be  valid,  most  l>e 
fairly  obtained  and  must  be  supported  by 
a  sufficient  consideration,  and  the  mere  agree- 
ment of  the  carrier  to  transiwrt  the  property 
of  Itself  affords  no  such  consideration,  since 
the  carrier  Is  bound  on  the  shipper's  demand 
to  perform  the  transportation  wltibont  ex- 
acting of  the  shipper  any  agreonent  to  re- 
lease it  from  any  part  of  its  common-law 
Uabllity.      FidkUn   t.    Railroad    (Ha   Appl) 
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63  S.  W.  847;  Kellerman  t.  Railroad,  186 
Ho.  177,  34  S.  W.  41, 87  S.  W.  828 ;  McFadden 
V.  Railroad,  92  Mo.  343,  4  S.  W.  689,  1  Am. 
St  Rep.  721.  The  written  contract  of  af- 
frelgb6nent  before  ns  discloses  no  considera- 
tion for  an  agreement  on  the  part  of  plaintlfT 
to  release  the  carrier's  liability  to  $5  per  100 
pounds,  and  that  agreement  most  fall  for 
lack  of  consideration. 

Defendant  endeavored  to  show  by  oral 
evidence  that  a  reduced  freight  rate  in  fact 
was  given  plalntlfF  as  a  consideration  for  the 
release  agreement;  bat,  as  the  written  con- 
tract recited  no  such  consideration,  the  bur- 
den was  on  defendant  to  establish  that  fact, 
if  It  existed,  by  competent  evidence.  This 
being  an  interstate  shipment,  the  Interstate 
commerce  act  required  the  rates  applicable 
thereto  to  be  filed  with  the  Interstate  Com- 
merce Commission  and  posted  In  the  station 
of  the  contracting  carrier  at  Falrbnry.  De- 
fendant failed  to  produce  a  certificate  of  the 
secretary  of  that  conunlssion  showing  the 
filing  of  Its  schedule  of  rates,  and  the  only 
witness  It  ofTered — its  rate  clerk — admitted 
be  did  not  know  that  the  schedules  were  on 
file,  nor  did  he  know  that  they  were  posted 
In  the  station  at  Falrbury.  Defendant,  re- 
alizing that  it  failed  completely  to  prove 
compliance  with  the  Interstate  commerce  act, 
asks  us  to  follow  the  rule  announced  In  Wy- 
rlck  v.  Railway  Company,  74  Mo.  App.  406, 
where  we  said:  "In  the  absence  of  proof 
to  the  contrary,  as  here,  we  mast  presume 
that  the  defendant  has  performed  its  duty 
of  fixing  Its  tarlfTs  on  interstate  shipments 
and  filing  the  schedule  thereof,  and  that  the 
Interstate  Commerce  Commission  has  like- 
wise performed  Its  duty  In  respect  to  such 
tariffs."  But  In  that  case  the  written  con- 
tract of  affreightment  expressly  recited  a 
reduced  rate  as  the  consideration  given  for 
the  release  agreement,  and  we  held  that  such 
recital  was  prima  facie  evidence  of  the  truth 
thereof  and  cast  the  harden  of  proof  on  the 


shipper,  who  admitted  In  the  written  con- 
tract executed  by  him  that  he  had  received 
a  consideration,  to  overcome  the  presumption 
arising  from  that  admission;  and  In  carry- 
ing that  presumption  to  Its  logical  end  we 
not  only  indulged  in  the  Inference  that  a 
lower  rate  than  that  applicable  to  a  shipment 
under  a  nonrelease  contract  had  been  given, 
but  that  such  rate  was  one  authorized  by 
the  schedules  on  file  with  the  Interstate  Com- 
merce Commission  and  duly  posted  in  the 
stations  of  the  contracting  carrier,  and  was 
a  rate  the  carrier  coald  offer  shippers  under 
the  provisions  of  the  Interstate  commerce 
act  In  the  case  of  Ward  v.  Railway  Com- 
pany, 158  Mo.  226k  58  S.  W.  28,  the  Supreme 
Court  appears  to  hold  that  a  reduced  rate, 
based  solely  on  a  reduced  valuation  of  the 
property  shipped  and  the  agreement  of  the 
shipper  to  release  all  damages  he  may  sus- 
tain beyond  that  valuation,  brings  the  con- 
tract within  the  prohibition  of  tbe  interstate 
commerce  act  Plaintiff  here  Invokes  the 
broad  doctrine  announced  in  that  case;  bat 
we  do  not  find  it  necessary  to  resort  to  It, 
and  prefer  to  place  our  decision  of  the  ques- 
tion in  hand  on  the  ground  that  as  the  writ- 
ten contract  expressed  no  other  consideration 
for  the  release  agreement  than  the  mere 
undertaking  of  the  carrier  to  transport  the 
property,  the  presumption  Indulged  In  the 
Wyrlck  Case  does  not  obtain,  and,  as  defend- 
ant failed  to  show  that  the  reduced  rate 
it  claims  as  the  real  consideration  for  the 
release  agreement  was  included  In  tlie  sched- 
ules of  rates  filed  with  the  Interstate  C<Hn- 
merce  Commission  and  duly  posted  in  the 
station  at  Falrbury,  It  failed  to  show  that 
the  release  agreement  was  one  It  was  author- 
ized by  law  to  make  with  shippers.  Summers 
V.  Railway,  114  Mo.  App.  452,  79  S.  W.  481. 
Tbe  Instruction  under  consideration  correctly 
declared  the  law  applicable  to  the  facts  In 
evidence. 
The  judgment  is    afilrmed.     All   concur. 
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PHIIiMPS    T.    STATE. 
(Supreme   Court  of   Arkanaaa.    Oct   1,   1906.) 

1.  OBnnRAi.   LA.W  —  Obbtiobabi  —  Scope  or 
Wbit. 

Certiorari  cannot  be  ased  as  a  aubstitute 
for  an  appeal,  except  where  the  right  of  appeal 
has  been  unavoidablr  lost  through  no  taolt  of 
petitioner. 

[Ed.  Note. — For  casea  in  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  {  2u69.] 

2.  Same — PuNiBmcENiv- Ezcessiveress. 

Where  the  sentence  imposed  on  petitioner 
was  within  the  statutory  limits  for  the  oSenae 
charged,  the  alleged  excesaiveness  of  the  puniah- 
ment  could  not  be  reviewed  on  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Oriminal  Law,  §  2569.] 

3.  Saitb— Appeal— ExcESSiVK  Punishment— 
Bill  or  Ezoeftions. 

An  objection  that  the  punishment  imposed 
was  excessive  could  not  be  reviewed  on  appeal, 
in  the  absence  of  a  bill  of  exceptions  preserv- 
ing and  authenticating  the  evidence. 

[Ed.  Note. — For  caaea  in  point,  aee  voL  15, 
Cent  Dig.  Criminal  Law,  t  2950.] 

Certiorari  to  Circuit  Court,  Jefferson  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Certiorari  by  Will  Pbllllps  to  vacate  a 
judgment  sentencing  petitioner  to  pay  a  flne 
and  serve  a  term  in  Jail.  Writ  dismissed. 
Judgment  affirmed. 

A.  W.  Spears,  for  appellant  Bob!  K 
Rogers,  Atty.  Gen.,  for  the  State. 

HILL,  C.  J.  TblB  Is  a  petition  to  quash 
on  certiorari  a  Judgment  of  Jefferson  circuit 
court  sentencing  the  petitioner  to  pay  a  flne 
of  $300  and  to  serve  six  months  In  Jail.  The 
petitioner  was  regularly  indicted  by  the 
grand  Jury  of  Jefferson  county  for  disturb- 
ing the  peace  by  use  of  profane  and  Insult- 
ing language.  He  pleaded  guilty,  and  the 
circuit  court,  in  order  to  ascertain  the  prop- 
er punishment,  called  the  witnesses.  It 
was  shown  that  petitioner  became  very  an- 
gry over  being  arrested  and  confined  In  the 
city  Jail,  and  while  therein  he  used  lan- 
guage towards  the  chief  of  police  and  all 
other  unifprmed  officers  who  came  near 
him  which  is  disgusting  In  Its  depravity. 
A  stream  of  vile  vituperation  was  poured  at 
these  officers  for  an  entire  day.  The  pe- 
titioner seemed  to  have  a  vocabulary  fertile 
In  Indecency  and  obscenity.  The  court  as- 
sessed the  maximum  punishment  permitted 
by  the  section  under  which  he  was  Indicted. 
Section  1648,  Kirby's  Dig.  A  motion  for 
new  trial  on  the  ground  of  excessive  punish- 
ment was  filed  and  overruled,  and  time 
given  for  bill  of  exceptions.  The  bill  of 
exceptions  was  never  prepared,  and  the  ap- 
peal not  prosecuted  until  the  transcript  was 
lodged  here  with  this  petition  for  certiorari. 

Petitioner  shows  no  reason  for  failing  to 
properly  prosecute  his  appeal.  An  intima- 
tion Is  made  tliat  the  officers  were  dere- 
lict In  getting  up  the  record,  but  the  law 
affords  an  ample  remedy  for  that  In  re 
Barstow,  54  Ark.   551,   16  S.   W.   674.    His 


attorneys  abandoned  him,  but  be  employed 
bis  presoit  counsel — how  soon  afterwards 
l8  not  shown.  It  Is  alleged  that  his  new 
counsel  could  not  prepare  the  bill  of  ez- 
ceptlons,  but  the  record  here  shows  that  the 
court  stenographer  took  down  all  the  pro- 
ceedings. Certiorari  cannot  be  used  as  a 
substitute  for  appeal,  except  In  instances 
where  the  right  of  appeal  has  been  unavoid- 
ably lost  through  no  fault  of  the  petitioner. 
Burgett  V.  Apperson,  62  Ark.  213,  12  S.  W. 
559.  It  can  only  correct  excess  In  Juris- 
diction or  an  Illegal  proceeding  not  review- 
able otherwise,  and  like  matters,  and  does 
not  to  reach  to  the  question  here  presented — an 
alleged  excessive  punishment  within  limits 
of  the  penalty.  Burgett  v.  Apperson,  supra ; 
McKay  v.  Jones,  30  Ark.  148 ;  Carolan  v.  Caio- 
lan,  47  Ark.  511,  2  S.  W.  105 ;  Reese  v.  Cannon, 
73  Ark.  605,  84  S.  W.  793,  and  authorities 
therein;  Harris  on  Certiorari,  i  44.  As  the 
question  of  the  alleged  excessive  punish- 
ment Is  not  properly  here,  the  court  does 
not  express  an  opinion  on  the  subject  If 
this  record  be  treated  as  an  appeal,  there 
Is  no  bill  of  exceptions  preserving  and  au- 
thenticating the  evidence,  and  hence  there 
Is  no  relief  on  appeal.  If  It  be  treated  as  on 
certiorari,  which  It  Is,  only  the  Jurisdiction 
or  legal  course  of  proceeding  are  under  re- 
view, and  there  is  no  point  made  against 
either. 

The  Judgment  should  not  be  quashed,  but 
should  be  affirmed.  Harris  on  Certiorari, 
t  88.    Let  an  order  be  entered  accordingly. 


GRAND  LODGE  A.  O.  U.  W.  ▼.  BANISTER. 
(Supreme   Court  of  Arkansas.    Oct   1,    190^.) 

1.  Evidence— Pbksumptions— Love  ov  Lit»— 
Suicide. 

Where  death  ia  self-inflicted,  it  la  presumed 
to  have  been  accidental,  unless  the  contrary 
is  made  to  appear. 

2.  Insubancb— Cause    of    Death — Suioidb— 
Burden  of  Peoof. 

Where,  in  an  action  on  an  insurance  certifi- 
cate, defendant  claimed  nonliability  becanae 
insured  came  to  his  death  by  suicide,  the  l>urden 
of  proving  that  the  case  was  one  of  suicide, 
and  not  accfdental  aelf-destruction,  was  on  de- 
fendant 

[Ed.  Note.— For  caaea  In  point,  see  vol.  28, 
Cent   Dig.  Insurance,  if  1663,   1664,   1999.] 

3.  SAMB— EVIDBROB. 

In  an  action  on  a  benefit  certificate,  evi- 
dence held  BulScient  to  sustain  a  finding  that 
insured  died  from  accidental  shooting,  and  that 
he  did  not  commit  suicide. 

4.  Same— Coboneb's  Jubt— VEBnicr. 

In  an  action  on  an  Insurance  certificate, 
the  verdict  of  a  coroner's  jury,  finding  that  in- 
sured committed  suicide,  was  not  sufficient  to 
establish  a  prima  facie  case  of  death  from 
suicide. 

Appeal  from  Circuit  Court,  Pulaakt  Coun- 
ty; Robt  J.  Lea,  Judge. 

Action  by  Alice  Banister  against  tta 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen.  From  a  Judgment  for  plaintiff, 
defendant  appeab.    Affirmed. 
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Cantrell  St  Loughborough,  tor  appellant 
Bose,  Hemingway  &  Rose,  for  appellee. 

McCniJiOCH,  3.  Martin  L.  Banister  was 
"a  member  of  the  Ancient  Ord»  of  Doited 
Workmen  of  the  state  of  Arkansas,  a  fra- 
ternal Insurance  society,  and  the  holder  of  a 
benefit  certificate  or  policy  of  Insurance  on 
his  life  In  the  sum  of  $2,000,  payable  to  his 
wife,  Alice  Banister.  He  died  from  a  pistol 
shot  wound,  and  after  payment  was  refused 
this  action  was  brought  by  the  beneficiary 
to  recover  the  amount  named  In  the  certifi- 
cate. The  application  for  membership, 
which  became  a  part  of  the  contract  of  in- 
surance contained  the  following  clause:  "I 
further  agree  that  if,  within  two  years  af- 
ter the  date  of  my  taking  or  receiving  the 
said  Workman  degree,  my  death  should  oc- 
cur by  suicide,  whether  sane  or  Insane,  ex- 
cept in  delirium  resulting  from  disease,  or 
while  under  treatment  for  insanity,  or  after 
judicial  declaration  of  Insanity,  then  the  only 
sum  which  can  be  paid,  or  which  is  payable, 
to  my  beneficiaries  named  in  my  beneficiary 
certificate,  shall  be  the  amount  which  I  may 
hare  paid  Into  the  beneficiary  fund  of  the 
order  during  the  term  of  my  membership." 
Banister's  death  occurred  within  two  years 
after  he  became  a  member  of  the  order,  and 
payment  of  the  I>enefit  was  refused  on  the 
alleged  ground  that  he  committed  suicide. 
The  contention  of  the  beneficiary  is  that  the 
death  was  the  result  of  an  accident,  the 
cause  of  death  being  the  only  issue  in  the 
case,  and  the  jury  found  In  favor  of  the 
plaintiff. 

Banister  was  a  carpenter  residing  in  the 
city  of  Little  Rock,  and  was  in  poor  health 
for  some  time  before  his  death.  He  bad 
no  children;  his  immediate  family  cvnsist- 
ing  only  of  himself  and  his  wife.  He  was  a 
man  of  exemplary  habits  and  morals,  never 
used  tobacco  nor  intoxicants  of  any  kind,  at- 
tended religious  services  regularly,  and  was 
industrious.  His  wife  (the  plaintiff)  related 
upon  the  witness  stand  the  following  circum- 
stances attending  his  death,  viz.:  "When  he 
came  home  that  night,  he  came  in,  and  then 
went  around  to  a  little  store  and  got  some 
crackers  and  oranges.  Just  before  I  put  sup- 
per on.  I  fixed  what  I  though  he  would  like 
to  eat,  and  be  ate  his  supper.  He  did  not 
eat  very  much.  He  was  sitting  in  the  dining 
room,  while  I  was  ironing  in  the  kitchen. 
When  I  was  through,  I  went  in  and  was  sitting 
down,  doing  some  darning — mending  the  flan- 
nels. He  was  through  then  with  his  figuring 
aud  was  sitting  by  the  stove  with  hla  shoes 
off.  He  got  up  and  said,  'I  am  going  to 
bed  now.'  He  got  up  and  went  in.  I  got 
up  a  little  afterwards,  i  guess  he  had  had 
plen^  of  time  to  get  undressed  and  In  bed. 
He  is  a  man  tliat  goes  to  sleep  quickly.  I  sat 
there  and  darned  qnlto  a  little  bit  I  then 
got  up,  and  went  to  the  kitchen,  and  heard  the 
gun,  and  exclaimed,  'What  in  the  world  have 
yon  done,  dear?'    I  thought  he  had  knocked 


it  (th*  pistol)  out  of  the  bed.  He  made  no 
reply,  and  I  got  scared,  and  ran  out  the  front 
door,  and  hollered:  'Help!  help  I  Something 
terrible  has  sure  happened!'  Mr.  Davis 
came  in  with  Mt'.  Engstroum.  I  went  with 
them  as  far  as  the  foot  of  the  bed,  and  saw 
bim  take  up  the  gun.  Then  I  lost  conscious- 
ness." Other  persons,  who  came  In  Imme- 
diately, testified  that  they  found  him  lying 
on  the  bed  mortally  wounded,  with  a  bullet 
bole  through  his  right  temple,  and  that  be 
lived  about  tbree-quarters  of  an  hour.  He 
was  dressed  in  bis  nightgown,  lying  on  his 
back,  with  his  head  on  the  pillow ;  his  right 
hand  lying  on  top  of  the  bed  cover  across 
bis  waist,  with  bis  fingers  nearly  touching 
the  pistol.  The  hair  on  the  right  side  of  his 
temple  was  slightly  singed,  and  the  bed  sheet 
near  the  spot  was  powder-burned.  It  was 
also  proved  that  Banister  kept  a  pistol  under 
bis  pillow  all  the  time;  that  he  was  very 
nervous,  was  not  a  sound  sleeper,  and  would 
frequently  wake  up  with  a  start,  as  if  fright- 
oied;  that  he  would  often  get  out  of  bed 
to  see  If  burglars  were  In  the  house,  and 
sometimes  would  take  his  pistol  with  him  in 
getting  up  to  investigate  noises  about  the 
premises.  There  is  no  proof  of  any  previous 
conduct  or  declarations  on  his  part  Indicat- 
ing a  suicidal  intention.  On  the  contrary, 
one  of  his  fellow  workmen  testified  that 
when  they  quit  work  in  the  evening  Banister 
said  that,  If  he  was  not  at  the  appointed 
place  on  time  the  next  morning,  it  would  be 
because  be  bad  gone  after  material;  and 
only  an  hour  before  his  death  he  talked  over 
the  telephone  with  a  neighbor,  asked  the 
latter  how  he  was  getting  along  with  build- 
ing his  house,  and  promised  to  go  to  see  the 
house  on  the  next  Sunday.  The  court  per- 
mitted the  defendant,  over  the  objection  of 
plaintiff,  to  Introduce  in  evidence  the  ver- 
dict of  the  coroner's  Jury  finding  that  Martin 
L.  Banister  came  to  his  death  by  suicide, 
and  the  court  instructed  the  Jury  that  said 
verdict  might  be  considered  as  evidence  of 
death  by  suicide. 

The  chief  insistence  of  counsel  for  appel- 
lant as  ground  for  reversal  is  that  the  ver- 
dict is  without  evidence  to  support  it  that 
the  undisputed  evidence  shows  that  Bani- 
ster came  to  bis  death  by  his  own  suicidal 
act  and  that  the  trial  court  erred  In  not 
peremptorily  instructing  the  Jury  to  return 
a  verdict  In  favor  of  the  defendant  It  is 
conceded  tliat  Banister's  death  was  the  re- 
suit  of  a  shot  from  a  pistol  held  in  his  own 
hand.  While  no  one  saw  him  when  the  shot 
was  fired,  all  the  circumstances  point  with 
certainty  to  the  conclusion  that  no  other  per- 
son could  have  fired  the  shot  The  only 
disputed  question  is  whether  the  shot  was 
accidental  or  an  act  of  intentional  self- 
destruction.  The  burden  of  proving  suicide 
was  upon  the  defendant  It  alleged  that 
fact  aa  a  defense  to  th«  action,  and  must 
prove  it;  for  until  that  fact  Is  established 
llablll^  of  the  defendant  for  the  amount 
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of  the  itollcy  la  clear.  There  Is  no  dispute 
about  the  facts  which  were  susceptible  of  di- 
rect proof,  but  the  case  turns  upon  the 
conclusion  to  be  drawn  therefrom — whether 
or  not  they  establish  suicide  Indisputably; 
for,  If  the  facts  are  such  that  men  of  rea- 
sonable Intelligence  may  honestly  draw  there- 
from different  conclusions  on  the  question  In 
dispute,  then  they  were  properly  submitted 
to  the  ivry  for  determination.  Judges 
should  not,  under  that  state  of  the  case, 
substitute  their  Judgment  for  that  of  the 
Jury.  Railway  Co.  t.  Martin,  61  Ark.  549, 
33  S.  W.  1070.  After  careful  consideration 
of  the  evidence  we  are  of  the  opinion  that 
this  question  was  properly  submitted  to  the 
Jury,  and  that  there  was  evidence  sufficient 
to  support  the  verdict  Conceding  that  the 
theory  of  death  by  suicide  finds  more  ration- 
al support  in  the  facts  established  by  direct 
proof  than  the  theory  of  death  by  accident — 
that  there  Is  greater  probability  from  the 
evidence  that  death  resulted  from  a  sulcldlal 
act  than  an  accident — still  we  cannot  say 
that  death  by  suicide  Is  the  only  reasonable 
conclusion  to  be  drawn  from  the  evidence 
The  proof  does  not  exclude  with  reasonable 
certainty  death  from  accidental  shooting, 
and,  the  burden  being  upon  the  defendant 
to  establish  the  defense  by  proof,  It  was 
properly  left  to  the  Jury  to  say  whether  or 
not  It  was  a  case  of  suicide. 

In  the  first  place,  there  is  a  presnmption 
against  suldde  or  death  by  any  other  unlaw- 
ful act,  and  this  presumption  arises  even 
where  it  Is  shown  by  proof  that  death  was 
self-lnfllcted.  It  is  presumed  to  have  been 
accidental  until  the  contrary  is  made  to  ap- 
pear. This  rule  Is  founded  upon  the  natural 
human  Instinct  or  inclination  of  self-preser- 
vation, which  tenders  self-destruction  an  im- 
probability with  a  rational  being.  19  Am. 
&  tiag.  Enc-  Law  p.  77;  Travelers'  Ins. 
CSo.  V.  McGonkey,  127  U.  S.  661,  8  Sup.  Ct. 
1360,  32  L.  Ed.  308;  Conn.  Hut  Ins.  Go. 
▼.  McWhlrter,  73  Fed.  444^  19  C.  G.  A.  519; 
Stephenson  v.  Bankers'  Life  Ass'n  (Iowa) 
79  N.  W.  460;  Leman  v.  Manhattan  Life  Ins. 
Co.,  46  La.  Ann.  1189,  15  South.  388,  24  L. 
R.  A.  689,  49  Am.  St  Rep.  348;  Home  Benefit 
Ass'n  V.  Sargent  142  U.  S.  691,  12  Sup.  Ot 
832,  35  L.  Ed.  1160;  Walcott  v.  Metropolitan 
Ins.  Co.,  64  Vt  221,  24  Atl.  992,  88  Am.  St 
Bep.  923;  Mutual  Life  Ins.  Co.  v.  Wlswell, 
56  Kan.  705,  44  Pac.  996,  85  L.  R.  A.  258; 
Supreme  Council  v.  Brashears,  89  Md.  624, 
43  Atl.  866,  73  Am.  St  Rep.  244.  This  pre- 
sumption Is  greatly  strengthened  in  this  case 
by  proof  as  to  the  habits  and  character  of 
deceased.  He  was  sober.  Industrious,  and 
religiously  Inclined.  He  was  married  and 
lived  happily  with  his  wife,  and  had  never, 
BO  far  as  the  proof  shows,  said  or  done  any- 
thing indicating  a  suicidal  tendency;  but, 
on  the  contrary,  almost  his  last  utterance  ex- 
pressed his  plans  to  pursue  the  even  tenor 
of  his  life.  He  went  to  bed,  after  preparing 
himself  as  usual  tor  a  night's  rest,  and  ap- 


parently fell  asleep.  There  Is  not  In  the  evi- 
dence the  slightest  Indication  of  any  prep- 
aration  for  death,  and  if  he  secretly  harbored 
the  intention  of  taking  his  own  life  he  ^va 
no  intimation  of  it  before  death,  nor  left 
behind  him  any  disclosure  to  kindred  and 
friends.  It  is  not  impossible,  nw  even  im- 
probable, that  the  shooting  was  accidental. 
He  bad  a  self-acting  revolver  under  hla  pil- 
low, which  he  always  kept  ther&  He  was 
very  nervous  and  excitable,  wakeful,  and 
easily  alarmed  at  night  He  may  have  been 
suddenly  aroused  by  some  noise,  gasped  the 
pistol,  and  In  a  half-awakened  state  pulled 
the  trigger  as  he  drew  the  pistol  from  be- 
neath the  pillow.  This  Is  neither  Impossible 
nor  Improbable,  though,  as  already  stated, 
it  may  be  more  probable  that  the  shooting 
occurred  from  design,  and  we  do  not,  under 
those  circumstances,  feel  Justified  in  setting 
aside  the  conclusion  reached  by  the  Jury  and 
substituting  our  own  as  to  the  cause  of 
death.  Decisions  pro  and  con  are  brought 
to  our  attention — and  they  are  numerous — in 
Insurance  cases  similar  to  this,  where  the 
only  Issue  was  as  to  the  cause  of  death  of 
the  Insured,  and  wherein  the  weight  of  evi- 
dence and  the  presumption  against  suicide 
are  discussed  by  the  courts ;  but  they  all  turn 
upon  the  i>eculiar  facts  of  each  case.  None, 
so  far  as  we  discover,  are  In  conflict  with  the 
controlling  principles  hereinbefore  announced. 
The  case  of  Home  Benefit  Ass'n  v.  Sargent, 
142  V.  B.  691.  12  Sup.  Ct  332,  85  L.  Ed.  1100, 
is  strikingly  like  the  case  at  bar  upon  the 
facts — even  stronger  in  favor  of  the  insur- 
ance company — and  f^lly  sustains  us  In  tb« 
conclusion  here  reached. 

It  Is  urged  that  the  verdict  of  the  coroner's 
Jury  finding  death  by  suicidal  act  was  prop- 
erly admitted  In  evidence,  and  made  a 
prima  fade  case  of  death  from  that  cause, 
which  was  not  overcome  by  other  evidence. 
It  is  also  urged  that  the  court  erred  In  re- 
fusing to  instruct  tiie  Jury  that  the  yerdlct 
of  the  coroner's  Jury  was  prima  fade  evi- 
dence of  suicide.  Inasmuch  as  the  court 
permitted  the  Introduction  of  the  verdict  of 
the  coroner's  Jury  at  the  request  of  ap- 
pellant, we  find  It  unnecessary  to  dedde 
whether  or  not  It  was  proper  to  do  so.  Some 
of  the  authorities  hold  that  it  is  competent 
evidence.  1  Greenleaf  on  Ev.  (15th  Ed.)  S 
656;  Grand  Lodge  v.  Wleting,  168  la  408, 
48  N.  B.  59,  61  Am.  St  Rep.  123;  Supreme 
Lodge  V.  Fletcher  (Miss.)  29  South.  623; 
Metzradt  v.  Modem  Brotherhood  (Iowa)  84 
N.  W.  498.  But  the  weight  of  authority  at 
this  day  seems  in  be  against  the  admissi- 
bility of  such  evidence  in  dvil  cases  of  this 
kind.  8  WIgmore,  Ev.  p.  2078;  Memphis 
Ry.  Co.  V.  Womack,  84  Ala.  149,  4  South. 
618;  Germanla  Ins.  Go.  v.  Ross-Lewla,  24 
Colo.  43,  61  Pac  488,  65  Am.  St  Rep.  215; 
Hollister  V.  Oordepo.  76  Gal.  649,  18  Pac. 
855;  Rows  v.  Such,  184  Gal.  573,  66  Pac.  862, 
67  Pac.  760;  Wasey  v.  Travelers'  Ins.  Co., 
126  Mich.  119,  86  N.  W.  469;  Goz.  T.  Boyal 
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Tribe,  42  Or.  366,  71  Pac.  73,  60  L.  R.  A. 
620,  95  Am.  St.  Rep.  752.  Without,  however, 
passing  upon  the  question  of  admissibility 
of  the  verdict  of  the  coroner's  jury  as  evi- 
dence of  the  cause  of  death,  we  have  no 
hesitancy  in  holding  that  It  does  not  neces- 
sarily make  oat  a  priiua  facie  case  of  death 
from  the  cause  stated  in  the  verdict,  but  at 
most  may  be  considered  by  the  trial  Jury 
along  wltii  other  testimony  In  the  case.  This 
was  the  rullug  of  the  court  below,  and  It 
was  as  favorable  to  appellant  In  this  respect 
as  we  could  approve. 

Other  assignments  are  made  by  appellant 
of  errors  of  the  trial  court  In  admitting  evi- 
dence of  deceased's  habits  and  statements 
with  reference  to  keeping  a  pistol  under  his 
pillow  and  his  reasons  for  so  doing;  but  we 
find  no  prejudicial  error  In  the  record. 

The  Judgment  is  affirmed. 


NATIONAL  SURBTT  GO.  T.  LONO. 

(Supreme   Oonrt   of  Arkansas.    July   2,   1906. 
On  Rehearing,  Oct  15,  1906.) 

1.  PBiNorPAi.  AND   SuBETT— Building  Gor- 

TRACT8— SUBBTT'S    LlABlLm— NOTICE. 

A  building  contractor's  bond  provided  that 
the  surety  should  not  be  liable  for  any  damages 
on  account  of  delay  in  the  performance  of  any 
work  or  the  furnishing  of  any  materials  unless 
the  contractor  should,  without  reasonable  ex- 
cuse, purposely  and  premeditatedly  delay  the 
completion  beyond  the  time  limited  by  the  con- 
tract, and  In  no  event  should  the  liability  of 
the  surety  on  account  of  delay  exceed  5  per 
cent,  of  the  penal  sum  of  the  bond.  Held,  that 
the  surety,  having  stipulated  that  delay  should 
not  create  a  liability,  could  not  claim  that  it 
was  discharged  because  the  owner  of  the  build- 
ing did  not  promptly  notify  him  of  the  con- 
tractor's failure  to  perform  the  contract  within 
the  time  specified. 

{Eld.  Note.— For  cases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Surety,  §8  304,  311.] 

2.  SAlflS— PATIfKNTS  TO  CONTBACTOB. 

Where  a  building  contractor's  bond  provided 
that  the  contract  price  should  be  paid  in  in- 
stallments as  the  work  progressed  to  an  amount 
equal  to  75  per  cent  of  the  value  of  the  work 
and  materials  incorporated  in  the  building,  and 
that  failure  on  the  part  of  the  obligee  of  a  bond 
given  by  the  contractor  to  perform  the  stipula- 
tions required  of  him  should  relieve  the  surety 
from  liability  under  the  bond,  the  fact  that  the 
<rf>Iigee,  at  the  time  the  contractor  abandoned 
the  contract,  had  paid  an  amount  largely  in 
excess  of  75  per  cent  of  the  value  of  the  work 
done  and  materials  furnished  and  Incorporated 
into  the  building  operated  to  discharge  the 
surety,  thouKb  it  had  received  a  consideration 
for  tne  bond. 

Carmlchael  and  Battle,  JJ.,  dissent  as  to  the 
first  part  and  Hill,  O.  J.,  and  Riddick,  J., 
dissent  as  to  the  second. 

[Bd.  Note. — For  cases  In  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  |  284.] 

Appeal  from  Circuit  Court,  St  Francis  Cir- 
cuit court;  Hance  N.  Hutton,  Judge. 

Action  by  E.  A.  Long  against  the  National 
Surety  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  surety  company 
appeals.    Reversed  and  remanded. 

The  complaint  of  Long  alleges  that  on  May 
23,  1901,  be  made  a  written  contract  with 


one  Humphreys  by  which  the  latter  agreed 
to  furnish  the  material  and  erect  a  brick 
building  and  to  complete  the  same  on  or 
before  September  1,  1901,  for  which  Long 
was  to  pay  blm  $6,600;  and  It  further  al- 
leged that  the  National  Surety  Company  had, 
by  its  bond,  dated  May  28,  1901,  guarantied 
the  faithful  performance  of  Humphreys'  con- 
tract As  a  breach.  It  Is  alleged,  that,  al- 
though liong  paid  Humphreys  $4,908.58,  the 
latter  never  did  complete  the  bouse,  but  that, 
on  September  9,  1901,  he  abandoned  It  and 
left  the  coimtry  and  that  plaintiff  had  to  ex- 
pend more  than  $4,671.41  to  complete  the 
building.  The  plaintiff  joined  as  defendants 
with  the  National  Surety  Company,  T.  L. 
Humphreys,  American  Bonding  ft  Trust  Co., 
J.  S.  Whiting,  and  S.  M.  Whiting.  The  Na- 
tional Surety  Company,  for  Its  separate  an- 
swer, denied  all  liability  on  the  bond,  and  set 
up  that,  under  the  contract  between  Long 
and  Humphreys,  the  latter  agreed  to  complete 
the  building  by  September  1,  1901,  and  that 
plaintiff  did  not  notify  this  defendant  of 
Humphreys'  failure  to. complete  the  building 
by  September  1,  1901,  until  September  12, 
1901,  and  that  Long  had  paid  to  Humphreys 
for  more  than  three-fourths  of  the  work  done 
and  materials  furnished  and  incorporated  In- 
to the  building.  The  written  contract  con- 
tained the  following  stipulations :  "The  said 
party  of  the  second  part  agrees  to  complete 
said  building  by  the  first  day  of  September, 
1901,  and  the  said  par^  of  the  second  part 
further  agrees  that  in  case  he  fails  to  com- 
plete said  building  by  the  fifteenth  day  of 
September,  1901,  he  shall  pay  to  the  said 
party  of  the  first  part,  as  liquidated  dam- 
ages, the  sum  of  $5  for  each  and  every  day 
or  part  of  a  day  that  said  building  remains 
Incompleted  after  said  time;  that  sum  being 
the  actual  loss  accruing  to  the  party  of  th« 
first  part  by  said  delay."  The  contract  was 
tached  to  the  bond,  and  was  expressly  made  a 
part  of  It  The  bond  contains  the  following 
stipulations:  "If,  at  any  time,  the  above- 
named  principal  shall  In  any  manner  fail, 
neglect,  or  refuse  to  keep,  do  or  perform,  any 
matter  or  thing  at  the  time  and  in  the  man- 
ner In  said  contract  set  forth  and  specified  to 
be  by  said  principal  kept,  done  or  performed, 
the  obligee  shall  Immediately  so  notify  tlie 
company  In  writing,  by  registered  letter,  pre- 
paid, addressed  to  the  company  at  Its  princi- 
pal office  in  the  city  of  New  York."  "If,  at 
any  time,  it  appears  that  the  above-named 
principal  has  abandoned  the  work,  or  will 
not  be  able,  or  does  not  intend  to  carry  out 
or  perform  the  contract,  the  obligee  shall  im- 
mediately so  notify  the  company  In  writing, 
by  registered  letter,  prepaid,  addressed  to  the 
company,  at  Its  principal  offices  in  the  city 
of  New  York,  and  the  company  shall  ha^-e  the 
right,  at  Its  option,  to  assume  such  ccjitract 
and  to  sublet  or  complete  the  same,  and.  If 
it  so  elect,  all  moneys  due  or  to  become  due 
thereafter,  under  said  contract.  Including 
percentages,  agreed  to  be  withheld  until  corn- 
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pletlon,  shall,  as  the  same  shall  become  due, 
and  payable  under  the  terms  of  said  con- 
tract, be  paid  to  the  company,  regardless  of 
any  assignment  or  transfer  thereof  by  the 
principal."  "The  failure,  neglect,  or  refusal 
of  the  obligee,  to  keep,  strictly  observe,  and 
fully  perform,  any  matter  or  thing,  in  this 
bond  or  in  said  contract  stipulated  and 
agreed  to  be  done,  kept  or  performed  by  the 
obligee,  at  the  time  and  in  the  manner  so 
specified,  shall  relieve  the  company  from  all 
liability  under  this  bond."  The  evidence 
shows  that  the  building  was  not  more  than 
three-fourths  completed  on  September  12, 
1U01,  and  that  less  than  this  had  been  done 
on  gpptember  1,  1901.  That  on  September 
12,  lOul,  Long  notified  this  defendant  that 
Humphreys  had  abandoned  tlic  work,  and 
that  the  building  which  was  to  have  been 
completed  by  September  1,  1901,  had  not 
been  completed.  The  written  contract  be- 
tween the  parties  contained  the  following: 
"The  said  par^  of  the  first  part  agrees  to 
pay  to  the  party  of  the  second  part  for  said 
work  the  sum  of  six  thousand  six  hundred 
dollars  ($6,600.00),  the  contract  price  to  be 
paid  in  installments  according  to  written  esti- 
mates to  be  made  by  the  architect  or  the  su- 
perintendent as  the  work  progresses,  pay- 
ments to  be  made  not  oftener  than  is  allowed 
in  the  bond,  and  said  installments  are  to  be 
.seventy  five  per  cent  of  the  value  of  the  work 
done  and  materials  furnished  and  incorpo- 
rated in  the  building,  the  remaining  twenty- 
flve  per  cent  of  said  contract  price  to  be  paid 
by  the  party  of  the  first  part  to  the  party 
of  the  second  part,  in  ten  days  after  the 
building  is  completed  and  accepted."  The  evi- 
dence shows  there  was  no  architect  or  super- 
intendent employed,  but  that  Long  acted  as 
such  on  his  own  behalf.  Long  testified  In 
his  own  behalf  that  he  paid  Humphreys 
$4,908;  that  that  was  a  little  less  than  three- 
fourths  of  the  amount  of  the  contract  price; 
that  the  work  and  labor  done  the  last  time  he 
paid  Humphreys  was  $3,200,  and  that  tills 
did  not  embrace  the  material  on  the  ground ; 
that  the  material  on  the  ground  amounted 
to  $1,600  or  $1,700,  and  then  said  that  the 
work  and  material  when  Humphreys  left 
amounted  to  $G,0'X).  and  that  he  had  to  pay 
for  about  $1,700  worth  of  lumber  above  what 
he  had  paid  Humphreys  for  material  which 
Humphreys  bad  bought  All  the  other  evi- 
dence shows  that  a  less  amount  of  work  had 
been  done  when  Humphreys  left  and  aban- 
doned the  building.  There  was  al.so  evidence 
to  show  that  the  building  could  have  been 
completed  at  the  time  Humphreys  aban- 
doned  It  for   $2,885. 

W.  S.  McCain,  for  appellant  S.  H.  Mann 
and  P.  D.  McCulloch,  for  appellee. 

CABMICHAEL,  Special  Judge  (after  stat- 
in;,- the  facts).  A  majority  of  the  court  are 
of  the  ojilnlon  that  the  undisputed  evidence 
shows  that  Long  did  not  notify  the  National 


Surety  Company  within  the  time  In  which 
he  was  required  to  do  so  by  the  contract 
and  bond.  The  time  for  the  completion  of 
the  building  was  September  1.  1901,  and  the 
evidence  shows  that  the  appellee  knew  some 
time  prior  to  that  date  that  the  contractor 
would  not  complete  the  building  by  that 
date,  and  the  bond  specially  provided  that 
if  at  any  time  It  appeared  that  the  con- 
tractor would  not  be  able  to  complete  the 
building  by  that  time,  the  appellee  would 
immediately  notify  the  surety  company.  We 
think,  as  a  matter  of  law,  the  notification  on 
Sei)teraber  12th  did  not  meet  the  require- 
ments of  the  contract  and  bond;  that  the  de- 
fault of  Long  in  not  notifying  the  surety 
company  within,  the  time  required  was  a 
substantial  breach  of  the  contract  and  that 
he  cannot  maintain  an  action  against  the 
other  contracting  party.  As  was  said  in  th'!! 
case,  when  In  the  federal  court,  in  12.> 
Fed.  892,  60  C.  C.  A.  628:  "This  bond  con-. 
tains  mutual  covenants  of  the  parties— cove- 
nants by  the  surety  company  that  Hum- 
phreys, the  principal,  should  construct  the 
building  and  keep  it  tree  from  lien ;  covenants 
by  the  plaintiff  that.  It  Humphreys  was  un- 
able or  failed  to  perform  the  contract  in  the 
time  and  manner  therein  specified,  he  would 
Immediately  notify  the  surety,  and  that  the 
latter  might  then  take  the  contractor's  place. 
The  plaintiff  failed  to  keep  this  covenant 
before  the  surety  company  had  In  any  way 
failed  to  comply  with  those  which  It  had 
made.  On  this  account  he  cannot  enforce 
the  fulfillment  of  the  covenant  of  the  de- 
fendant. He  who  commits  the  first  substan- 
tial breach  of  the  contract  cannot  main- 
tain an  action  against  the  other  contracting 
party  for  a  subsequent  failure  on  bis  part  to 
perform" — citing  many  authorities.  National 
Surety  Co.  ▼.  Long,  123  Fed.  887,  60  C.  C.  A. 
02.3.  Long  agreed  in  bis  contract  that  be 
would  pay  to  Humphreys  in  installments,  ac- 
cording to  written  estimates  to  be  made  by 
an  architect  or  superintendent,  as  the  work 
progressed,  "seventy  five  per  cent  of  the 
value  of  the  work  done  and  materials  tar- 
nished and  incorporated  In  the  building." 
The  evidence  clearly  shows  that  he  failed  to 
keep  this  part  of  his  contract  He  states 
lilmself  that  at  the  time  Humphreys  left  that 
there  was  $1,600  to  $1,700  worth  of  material 
on  the  ground,  and  that  the  work  done  and 
material  furnished  and  incorporated  Into  the 
building  together  with  the  amount  of  lumber 
on  the  ground,  amounted  to  only  $6,600,  or 
the  contract  price.  Giving  him  the  benefit 
of  the  smallest  amount,  or  $1,600  worth  of 
material  on  the  ground,  and  subtract  this 
amount  from  the  $6,600,  the  contract  price, 
and  the  total  amount  on  which  he  says  he 
based  the  75  per  cent,  which  he  paid  to  the 
contractor,  Humphreys,  would  leave  only 
$5,000  for  work  and  material  which  had  been 
incorporated  into  the  building.  Seventy-flve 
per  cent,  of  $5,000  is  onlj  $3,750.  showing 
that  he  had  overpaid  Humphreys  the  sum  of 
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$1,1S8  at  that  time;  or,  taking  bis  otber  state- 
ment that  there  was  $3,200  for  work,  labor, 
and  material  la  the  building,  not  embracing 
the  material  on  the  ground,  which  amounted 
to  11,670,  the  two  aggregated  (that  is,  the 
work,  labor,  and  material,  not  embracing  the 
material  on  the,- ground,  and  the  $1,670  tor 
the  material  on  the  ground)  would  only  make 
a  total  of  $4,870,  which  would  Include  every- 
thing, work,  labor,  and  material  Incorporated 
into  the  building,  and  the  material  on  the 
ground,  so  that  a  payment  of  $4,908  was 
more  than  100  per  cent,  of  the  work,  labor, 
and  material  Incorporated  Into  the  building 
and  material  on  the  ground — this  clearly 
shows  that  Long  either  willfully,  or  from  a 
misconception  of  the  meaning  of  his  con- 
tract, or  out  of  generosity  to  Humphreys, 
paid  much  more  than  he  was  entitled  to  pay 
under  his  contract  and  bond. 

We  think  his  conduct  in  this  regard  re- 
leased the  surety  company,  because  it  affected 
the  liability  of  the  surety,  and  the  clause  in 
reference  to  this  was  not  Intended  solely  for 
the  protection  of  the  owner,  as  was  said  by 
Judge  Riddlck  In  Lawhon  t.  Toors,  73  Ark. 
476,  84  S.  W.  637.  "Counsel  for  Lawhon 
contends  with  much  earnestness  that  this 
provision  of  the  contract  in  reference  to  the 
reservation  of  a  portion  of  the  contract  price 
until  after  the  performance  of  the  contract 
was  Intended  solely  for  the  protection  of  the 
owner,  and  that  the  failure  to  retain  It  did 
not  afCect  the  liability  of  the  surety.  If  this 
■was  a  new  question,  it  might  be  worthy  of 
some  consideration,  but  it  Is  now  well  set- 
tled that  if  a  stipulation  of  that  kind  In  a 
huilding  contract  he  waived  without  the  con- 
sent of  the  surety,  It  operates  to  discharge 
blm  from  liability  on  his  bond  for  the  per- 
formance of  the  contract"  To  quote  the  lan- 
guage of  liord  Langsdale  In  Calvert  ▼.  Iion- 
4on  Dock  Company,  2  Keen  (Bug.  Ch.)  644. 
the  payment  of  the  money  before  the  comple- 
tion of  the  contract  was  calculated  to  make 
It  easier  for  the  contractor  "to  complete  the 
work  If  he  acted  with  prudence  and  good 
faith;  but  It  also  took  away  that  peculiar 
sort  of  pressure  which  by  the  contract  was 
intended  to  be  applied  to  him."  So  we 
think  In  this  case  that  the  retention  of  25 
per  cent,  of  the  work  done  and  material  in- 
corporated into  the  building  would  have  been 
an  effective  incentive  to  compel  the  con- 
tractor to  complete  his  work,  while  an  over- 
payment was  a  temptation  to  abandon  bis 
w^ork  and  to  the  injury  of  this  surety.  If 
there  would  have  been  any  peculiar  pressure 
upon  the  contractor  In  holding  back  part  of 
the  contract  price,  a  fortiori  it  would  have 
Increased  the  pressure  to  hold  back  part  of 
the  price  of  the  work  already  done.  The 
contractor  had  a  present  interest  In  the  work 
already  done  and  incorporated  Into  the  build- 
ing, when  he  would  only  have  bad  a  prospec- 
tive Interest  In  the  part  of  the  contract  price 
retained. 

We  have  not  overlooked  the  fact  that  the 


appellant  In  this  case  Is  not  an  accommoda- 
tion surety,  but  Is  a  paid  surety,  and  we 
recognize  the  difference  between  them  (Rem- 
mlngton  v.  Fidelity  &  Dep.  Co.,  27  Wash. 
429,  67  Pac.  989;  Walker  v.  Holtzclaw,  57  S. 
C.  459,  35  S.  E.  754),  but  we  bold  that  a  paid 
surety  is  only  bound  by  the  stipulations  of 
hlB  contract  of  suretyship.  The  evidence  Is 
not  BuflScIent  on  this  point  to  sustain  the 
verdict  where  there  Is  nothing  to  do  but 
make  additions  of  figures,  and  the  verdict  la 
contrary  to  the  results  so  obtained.  The  ver- 
dict is  not  supported  by  the  evidence. 
Reversed  and  remanded. 

HILL,  0.  J.,  and  RIDDICK,  J.,  dissent 

HILL,  C.  J.  (dissenting).  1.  The  bond  pro- 
vides: "The  company  shall  not  be  liable  for 
any  damages  on  account  of  delay  in  the  per- 
formance of  any  work  or  the  furnishing  of 
any  material,  unless  the  principal  shall,  with- 
out reasonable  excuse,  purposely  and  premed- 
Itatedly,  delay  the  completion  beyond  the 
time  limited  by  the  contract,  and  In  no  event 
shall  the  liability  of  the  company  on  account 
of  delay  exceed  a  sum  equal  to  five  per  cent, 
of  the  penal  sum  of  this  bond."  Having  ex- 
pressly stipulated  that  delays,  except  a  delay 
purposely  and  premeditatedly  caused,  should 
not  create  a  liability  on  the  bond.  It  seems  to 
me  that  the  surety  company  cannot  In  good 
grace  say  that,  because  not  verified  of  delay. 
It  Is  released.  The  undisputed  evidence  is 
that  the  notice  was  given  the  next  day  after 
appellee  learned  that  the  contractor  had 
abandoned  the  work;  that  was  the  first  time 
the  surety  company  was  Interested,  the  aban- 
donment falling  within  the  clause  of  pur- 
posely and  premeditatedly  delaying  the  work 
and  otber  clauses  of  the  contract  To  permit 
a  bondsman  to  stipulate  that  delay  in  the 
work  shall  not  create  a  liability  against  him 
and  then  to  release  him  because  he  was  not 
notified  of  the  delay  is  a  proposition  which 
does  not  meet  my  concurrence. 

2.  The  reversal  on  the  facts,  is  also.  In  my 
opinion,  erroneous.  I  fully  concur  in  the  rule 
that  where  a  mathematical  calculation  dem- 
onstrates that  there  Is  no  basis  for  an  action, 
although  such  action  is  sustained  by  witness- 
es swearing  against  matters  demonstrably 
otherwise,  then  such  evidence  is  not  substan- 
tial evidence  sufficient  to  sustain  a  verdict 
A  familiar  illustration  of  this  principle  is 
where  a  witness  with  good  eyesight  and  hear- 
ing In  plain  daylight  looks  along  a  level  and 
straight  raih-oad  track  and  says  he  does  not 
see  or  hear  an  approaching  train  as  it  bears 
down  on  him  till  he  Is  struck;  then  his  evi- 
dence against  such  an  impossibility  of  failing 
to  see  and  hear  Is  not  substantial  evidence  and 
will  not  sustain  a  verdict  But,  as  I  under- 
stand this  case,  such  Is  far  from  the  facts. 
If  the  material  and  work  done  was  worth 
no.  more  than  the  contract  price,  then  the  cal- 
culation made  would  demonstrate  the  correct- 
ness of  the  court's  position.    But  it  is  evidtut 
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tbat  this  was  a  case  of  a  contractor  for  un- 
derbidding the  actual  value  of  the  work 
undertaken.  It  required  $3,032  more  to  com- 
plete tbe  building  than  tbe  contract  price 
called  for.  Appellee  and  two  contractors 
testified  to  the  state  of  tbe  building  when  it 
was  abandoned.  They  variously  estimate  it 
from  65  to  75  per  centum.  If  this  testimony 
was  treating  tbe  contract  price  as  tbe  basis 
to  make  the  estimate  from,  then  the  majority 
of  the  court  is  right ;  if  they  were  referring  to 
tbe  real  value  of  tbe  building,  then  manifestly 
tlie  majority  Is  in  error.'  As  €he  two  con- 
tractors were  called  to  explain  bow  much  tbe 
whole  building  was  worth  and  estimates  they 
made  to  complete  it,  the  fair  construction  is 
that  they  were  referring  to  tbe  real  value  of 
The  work  and  material,  and  not  wbat  may 
have  been  the  contract  price. 

This  question  was  submitted  to  tbe  jury 
under  an  Instruction  given  at  instance  of 
appellant,  and  I  respectfully  dissent  from 
tbe  holding  that  there  are  not  facts  sufficient 
to  sustain  tbe  verdict 

On  Rehearing. 

CARMICHABL,  Special  Judg&  A  majori- 
ty of  tbe  court  in  the  former  opinion  in  this 
case  held  tbat  the  date  for  tbe  completion  of 
tbe  building  under  tbe  contract  and  bond  was 
September  1,  1901,  and  tbat  a  failure  on  tbe 
part  of  tbe  appellee  to  notify  tbe  surety  com- 
pany tbat  tbe  contractor  would  be  unable  to 
complete  tbe  building  by  tbat  date,  and  a 
notification  sent  to  said  surety  company  on 
tbe  12tb  of  September,  1901,  was  too  late 
and  prevented  a  recovery  by  tbe  appellee. 
Wblle  Justice  BATTLE  and  tbe  writer  ad- 
here strictly  to  the  opinions  expressed  in  tbe 
original  opinion,  Justice  WOOD,  after  careful 
research,  has  decided  to  concur  with  Chief 
Justice  HILL  on  this  point,  and  hence  a  ma- 
jority of  tbe  court  now  concur  on  this  point 
with  the  views  expressed  by  Chief  Justice 
HILL;  but  a  majority  of  the  court  are  still 
of  the  opinion  that,  under  the  evidence  as  set 
out  In  the  record,  there  was  a  substantial 
breach  of  tbe  contract  and  bond  by  the  appel- 
lee herein,  as  set  out  and  expressed  on  other 
points  in  tbe  original  opinion,  and,  therefwe, 
feeling  tbat  no  injustice  would  be  done  by  a 
reversal  of  tbe  case,  the  motion  for  i^ebearlng 
is  denied. 


BATTf.E,  J. 
dismissed. 


I  think  tbe  action  should  be 


DAUGHTRY  v.  STATE. 

(Supreme  Court  of  Arkansas.    July,  28,  1906. 
Rehearing  Denied  Oct  8,  1906.) 

1.  JuBT—QuALmoATiONS— Opinion. 

That  a  juror  formed  or  expressed  an  opin- 
ion concerning  tbe  guilt  or  innocence  of  ac- 
cused, based  on  newspaper  reports,  did  not  dis- 
qualify him. 

[Ed.  Note.— For  cases  in  point,  see  voL  31, 
Cent  Dig.  Jury,  H  449-451.f 


2.  Cbiuinai,  Law— New  TbiaI/— Misconddci 
or  JrBT. 

Defendant  was  charged  with  killing  deceas- 
ed while  the  latter  was  liehind  the  Iwr  of  a  sa- 
loon. While  viewing  the  saloon,  one  of  the 
jurors  went  behind  the  bar,  and  another  juror 
stood  on  the  railing  looking  over,  and  while  in 
this  position  a  juror  remarked  to  the  man  be- 
hind the  bar  that  he  was  a  larger  man  than 
deceased,  and  another  juror  said.  "Tbat  is  all 
we  want  to  aee;  come  on,"  or  "That  is  all  I 
want  to  see;  let's  go."  Held,  that  the  remarks 
of  the  jurors  were  not  prejudicial  to  accused, 
and  did  not  constitute  misconduct  warranting  a 
new  trial. 

Appeal  from  Circuit  Court,  Pulaski  County; 
E.  W.  Wlnfleld,  Judge. 

R.  S.  Daugbtry  was  convicted  of  murder 
in  tbe  second  degree,  and  he  appeals.  Af- 
firmed. 

Jas.  A.  Gray,  Asa  C.  Grade,  T.  C.  Trimble, 
and  Joe  T.  Robinson,  for  appellant  Robt  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  R.  8.  Daugbtry  was  indicted 
on  the  28tb  of  September,  1905,  by  the  grand 
Jury  of  Pulaski  county,  for  murder  in  tbe 
first  degrree,  committed  by  killing  Joe  Sarlo, 
and  was  tried  on  the  6tb  of  December,  1903, 
and  convicted  of  murder  in  tbe  second  de- 
gree; and  his  puniabment  was  assessed  at 
16  years'  imprisonment  in  the  penitentiary. 
He  appealed  to  this  court. 

Appellant  Insists  tbat  tbe  court  erred  in  re- 
fusing to  grant  bim  a  new  trial : 

(1)  Because  W.  L.  McRaven,  a  member  of 
tbe  Jury  who  tried  him,  was  an  Incompetent 
Juror;  because  some  time  before  the  trial, 
and  shortly  after  tbe  killing,  be  bad  a  coa- 
troversy  with  one  B.  D.  Williams  concerning 
tbe  guilt  or  Innocence  of  the  appellant,  in 
which  McRaven 'declared,  if  he  were  on  tbe 
Jury  to  try  Daugbtry,  be  would  bang  bim, 
and  Williams  replied  tbat,  if  he  were  a  mem- 
ber of  it  be  would  bang  tbe  Jury. 

(2)  Because  tbe  Jury  tbat  tried  bim  was 
guilty  of  misconduct  while  viewing  the  scene 
of  tbe  killing. 

First  The  record  falls  to  show  wbat  ques- 
tions were  asked  McRaven,  when  he  was 
examined,  before  bis  acceptance  as  a  member 
of  the  Jury,  touching  his  qualifications  to 
serve  as-  such.  When  the  court  heard  appel- 
lant's motion  for  a  new  trial,  he  testified 
that  in  response  to  such  questions,  he  bad 
formed  an  opinion  as  to  the  guilt  of  the  de- 
fendant but  tbat  it  was  based  upon  news- 
paper reports,  and  tbat,  if  be  bad  any  opin- 
ion. It  was  based  on  such  rejtorts.  His  testi- 
mony was  not  contradicted  by  any  other  tes- 
timony. Tbe  Judge  of  tbe  court,  who  heard 
bim  testify,  was  tbe  Judge  of  bis  credibility 
and  tbe  weight  to  be  attached  to  bis  testi- 
mony. Tbe  opinion  formed  or  expressed  on 
newspaper  reports  did  not  disqualify  him 
as  a  Juror.  Hardin  v.  State,  66  Ark.  53,  48 
8.  W.  904;  Taylor  v.  State,  72  Ark.  ei&  82 
8.  W.  496. 

And  no  reversible  error  was  committed  In 
tbe  refusal  to  grant  a  new  trial  on  account 
of  McRaven  being  a  member  of  the  Jury. 
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Second.  The  misconduct  of  the  Jury  while 
revlewtng  the  scene  of  the  crime  was:  One 
of  the  jurors  went  behind  the  bar,  and  anoth- 
er member  stood  upon  the  railing  looking  over 
(the  killing  was  done  In  a  saloon),  and  while 
in  that  position  one  of  the  jurors  made  a  re- 
mark to  the  man  behind  the  bar  that  he  was 
a  larger  man  than  Joe  Sarlo,  the  man  who 
^as  killed.  The  man  behind  the  bar  was 
about  6  feet  tall  and  weighed  200  pounds, 
while  Sarlo  was  small.  About  the  time  the 
jnror  was  behind  the  bar  and  another  was 
npon  the  rail,  a  juror  said :  "That  Is  all  we 
want  to  see;  come  on,"  or  "That  is  all  I 
want  to  see;  let's  go."  We  are  unable  to  see 
that  the  appellant  was  prejudiced  by  this 
conduct  or  these  remarks.  The  imdlsputed 
facts  show  that  appellant  killed  Sarlo  by 
shooting  blm  while  behind  the  bar.  The  erl- 
dence  does  not  show  that  the  conduct  of  the  ju- 
ry was  calculated  to  throw  a  single  ray  of  light 
upon  a  disputed  fact,  or  that  the  remark  of 
the  Juror  Indicated  his  opinion,  if  he  bad  any. 

The  evidence  was  sufflclmt  to  sustain  the 
rerdict. 

Judgment  affirmed. 


BANK    OF    COMMBRCB   y.    LAWBBNOB 

COUNTY  BANK. 
(Supreme  Court  of  Arkansas.    Oct   1,   1906.) 
SUBBOOATioir — Pkbsons    Advancing    Moirrr 

TO    DiBOHABOK     LABOB    LIBNS— VOLUHTABT 
LOAH. 

One  advancing  to  a  mannfacturine  concern 
money,  which  is  nsed  by  it  in  paying  labor 
claims  constltntlne  liens  on  the  manufactured 
product  and  entitled  to  preference,  is  not,  on 
the  subsequent  insolvency  of  the  concern,  en- 
titled to  a  preference  by  being  subrogated  to  the 
rights  of  the  laborers ;  the  advance  being  merely 
a  voluntary  loan  to  the  concern. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Subrogation,  tt  00,  62.] 

Appeal  from  Lawrence  Chancery  Court; 
B.  D.  Robertson,  Chancellor. 

ProceedlDgB  in  insolvency  of  the  Culver 
Lumber  &  Manufacturing  Company.  From 
a  judgment  allowing  the  claim  of  the  Law- 
rence County  Bank  as  a  preferred  claim,  the 
Bank  of  Commerce,  another  claimant,  ap- 
peals.   Reversed  and  remanded. 

The  Culver  Lumber  ft  Manufacturing  Com- 
pany, a  corporation,  was  placed  in  the  hands 
of  a  receiver  by  order  of  the  chancery  court 
of  Lawrence  county  In  a  suit  brought  In 
that  court  by  a  stockholder,  alleging,  amongst 
other  things,  fraud  and  mismanagement  of 
ita  affairs  and  Insolvency,  and  asking  for  the 
■ale  and  distribution  of  proceeds  of  Its  assets. 
The  receiver  took  possession  and  adminis- 
tered the  assets  of  the  concern  under  orders 
of  the  court  In  course  of  the  proceedings  a 
master  In  chancery  was  appointed  to  pass 
npon  and  allow  claims  of  creditors  of  the  cor- 
poration, and  he  allowed  the  claim  of  appel- 
lee, Lawrence  Comity  Bank,  In  the  sum  of 
$4,654.66,  and  made  It  a  preferred  claim. 
His  report  on  that  claim,  which  was  con- 


Armed  by  the  court,  is  as  follows:  "I  took 
the  evidence  of  H.  A.  Culver  and  D.  Sloan 
In  regard  to  the  claim  of  the  Lawrence  Coun- 
ty Bank,  and  found  from  the  evidence  that 
the  indebtedness  was  for  acceptances  given 
by  the  Culver  Lumber  ft  Manufacturing  Com- 
pany  to  the  Lawrence  County  Bank,  and 
were  used  by  the  said  lumber  company  in 
paying  the  labor  claims  due  the  men  for  the 
manufacture  of  lumber,  working  in  timber, 
etc.;  that  by  a  former  order  of  this  court,  . 
made  by  Hon.  F.  D.  Fulkerson,  the  then  act- 
ing chancellor,  all  claims  for  labor  or  debts 
arising  therefrom,  or  debts  Incurred  on  this 
account,  'were  made  preferred  claims.  The 
master,  on  account  of  this  fund  being  used  In 
the  payment  of  labor  claims  just  prior  to  the 
receivership.  Is  of  the  opinion  that  it  should 
be  a  preferred  claim,  and  he  hereby  makes  It 
one."  Appellant,  whose  claims  as  creditor 
were  allowed  without  preference,  appealed  to 
this  court  from  the  decree  of  the  chancellor 
making  the  claim  of  appellee  preferred. 

Morrla  M.  Cohn,  for  appellant    H.  L.  Pon- 
der, for  appellee. 

McCCLLOCH,  J.  (after  stating  the 
facta).  The  facts  are  ondlsputed.  The  Law- 
rence County  Bank  advanced  money  upon 
acceptances  to  the  Culver  Lumber  &  Manu- 
facturing Company,  while  yet  a  going  con- 
cern, which  was  used  by  the  latter  In  paying 
off  labor  claims  constituting  liens  upon  lum- 
ber manofactored.  The  court  decreed  the 
debt  to  be  a  claim  aganst  the  assets  of  the 
corporation,  with  priority  over  the  claims  of 
other  creditors.  Was  It  proper  to  do  so? 
The  Indebtedness  to  appellee  was  created  be- 
fore the  assets  of  the  corporation  passed  In- 
to the  hands  of  a  receiver.  How  long  before 
It  does  not  appear.  It  was  no  more  nor  less 
than  a  loan  to  the  corporation,  and,  regard- 
less of  the  use  made  of  the  money,  created 
no  higher  grade  of  indebtedness  than  that  of 
any  other  creditor  of  the  concern.  The  stat- 
utes of  this  state  give  no  lien  for  money  so 
advanced,  and.  If  it  be  conceded  that  enough 
is  shown  to  have  entitled  the  alleged  claims 
of  the  laborers  to  priority  as  liens,  by  no 
stretch  of  equitable  principles  can  appellee 
enjoy  the  right  of  subrogatloa  because  the 
funds  so  advanced  were  used  In  discharging 
laborers'  Hens.  Being  a  voluntary  loan  of 
money,  it  affords  no  g^rounds  for  application 
of  the  equitable  doctrine  of  subrogation.  If 
appellee's  contention  be  soimd,  then  all  claims 
against  corporations  for  advances  of  money 
used  In  necessary  operating  expenses  would 
be  preferred,  and  the  payment  of  equally 
meritorious  claims  prior  In  point  of  time 
would  be  postponed;  the  last  coming  first 
and  the  first  last  We  are  not  unmindful  of 
the  doctrine  enforced  by  many  court  In  suits 
against  railroad  corporations  to  foreclose 
mortgages  securing  payment  of  bonds,  where 
preference  Is  given  to  claims  for  operat- 
ing expenses  recently  occurred.    Fosdlck  v. 
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Sehall,  99  U.  S.  235,  25  L.  Ed.  839.  This  doc- 
trine, even  as  applied  to  suits  to  foreclose 
mortgages  on  railroad  property,  Is  not  with- 
out Its  limitations.  Kneeland  t.  American 
Loan  &  Trust  Co.,  136  U.  S.  89,  10  Sup.  Ct 
950,  34  L.  Ed.  379 ;  Thomas  v.  Western  Gar 
Co.,  149  U.  S.  95,  13  Sup.  Ct  824,  37  L.  Ed. 
663.  But  It  has  no  application  to  the  facts 
of  this  case,  and  will  not  warrant  the  giving 
of  preference  to  appellee's  claim  against  the 
corporation  for  money  loaned. 

Reversed  and  remanded,  with  directions  to 
enter  decree  not  Inconsistent  with  this  opin- 
ion. 


ORIFFIB  ▼.  ST.  LOUIS.  I.  M.  &  8.  RY.  CO. 

(Supreme  Court  of  Arkansas.    Oct  1,  1906.) 

1.  Railboads— INJUBT  TO  Pebson  AT  Cboss- 

ING — CONTBIBUTOBT  NEOLiaENCE. 

A  pedestrian  was  struck  by  an  engine  at  a 
railroad  crossing.  On  coming  near  the  crossing 
he  could  gee  along  the  track  in  both  directions. 
He  looked  west  towards  the  depot,  and  tbeie 
saw  a  part  of  a  train.  He  looked  east,  and 
then  passed  onto  the  track  without  again  looking 
toward  the  west,  when  the  engine  from  the 
west  struck  him.  Held,  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law,  pre- 
cluding a  recovery,  unless  the  employes  in  charge 
of  the  engine,  after  having  discovered  the  pe- 
destrian's situation,  failed  to  exercise  ordinary 
en  re  to  prevent  injuring  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  §  1048.] 

2.  Samb—Neoogence— Question   fob   Jctbt. 

Whether  the  employes  in  charge  of  a  loco- 
motive engine  exercised  proper  care  after  having 
discovered  the  dangerous  situation  of  a  pedes- 
trian in  the  act  of  crossing  the  track  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  |  1165.] 

Appeal  from  Circuit  Court,  Pope  Coimty; 
Wm.  L.  Moose,  Judge. 

Action  by  Frederick  Grlflae  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed  and  remanded. 

Appellant  saes  appellee  for  personal  In- 
juries, alleging  various  grounds  of  negligence. 
Appellee  denied  all  material  allegations,  and 
set  up  the  contributory  negligence  of  appel- 
lant "in  going  upon  or  near  defendant's 
tracks  at  the  time  and  place  he  was  injured 
without  exercising  the  proper  precaution  to 
protect  himself  from  danger."  After  the 
evidence  was  heard  the  appellee  moved  the 
court  to  direct  a  verdict  in  its  favor,  which 
the  court  granted. 

U.  L.  Meade,  for  appellant.  Oscar  L.  Miles 
and  L.  P.  Mllee,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  Ap- 
pellant was  an  old  resident  of  the  town  of 
Russellville,  Ark.,  and  was  familiar  with  the 
crossing  of  Jefferson  street  where  his  in- 
Jury  occurred.  On  the  day  of  the  injury  he 
approached  the  crossing,  going  from  his  home 
along  a  path  that  went  In  a  southeast  course 
to  the  cro.ssing  of  Jefferson  street  and  the 


railroad.  A  cottoa  platform  which  obstruct- 
ed his  view  of  the  railroad  tracks  intervened 
until  he  ascended  the  dump  of  the  railroad 
grade  and  came  near  the  tracks  at  the  cross- 
ing. He  looked  west  towards  the  depot  snd 
there  was  a  part  of  a  train.  He  thought 
there  was  no  danger,  "looked  east  sud  then 
got  knocked  down."  Appellant  did  not  stop. 
He  "picked  bis  way  a  little"  to  keep  out  of 
the  mud."  "Loose  dirt"  had  been  damped 
on  the  ground  to  walk  on,  and  it  was  soft 
From  the  time  appellant  got  upon  the  dump 
near  the  railroad  tracks  there  was  no  obstruc- 
tion to  his  vision  in  the  direction  of  the  en- 
glue  that  struck  him.  At  that  time  he  was 
looking  toward  the  east  Some  of  the  wit- 
nesses say  he  "bad  his  head  down."  He 
came  so  close  to  the  track  that  the  engine 
knocked  him  down,  and  the  second  little 
wheel  in  front  crushed  his  foot  There  was 
some  proof  tending  to  show  that  the  railway 
company  was  guilty  of  negligence.  But  ap- 
pellant was  also  guilty  of  contributory  negli- 
gence. As  he  approached  the  railway  he 
should  have  looked  In  both  directions  for 
trains,  and  should  have  continued  to  look 
until  the  danger  was  passed.  He  was  walk- 
ing slowly  and  the  train  was  moving  slowly. 
There  was  nothing  to  obstruct  his  vision 
after  getting  upon  the  dump  within  a  few 
feet  of  the  tracks.  He  should  have  surveyed 
the  situation,  instead  of  walking  headlong 
upon  or  so  near  the  track  as  to  be  struck. 
Contributory  negligence  follows  as  matter  of 
law  under  such  circumstances.  Railway  r. 
Crabtree  (Ark.)  62  S.  W.  64;  Railway  t.  Mar- 
tin, 61  Ark.  549,  33  S.  W.  1070;  Railway  v. 
Martin,  62  Ark.  158,  34  S.  W.  545;  Railway 
y.  Blewitt  65  Ark.  238,  45  S.  W.  548;  Rail- 
way V.  Johnson  (Ark.)  86  S.  W.  282;  Railway 
v.  Raskins  (Ark.)  98  S.  W.  767;  TifHn  t. 
Railway  (Ark.)  93  S.  W.  564;  Scott  v.  Rail- 
way (Ark.)  95  S.  W.  490.  Therefore  appellee 
was  entitled  to  a  peremptory  verdict  unless, 
having  discovered  appellant's  perilous  situa- 
tion, it  failed  to  exercise  such  care  as  an  or- 
dinarily prudent  person  would  exercHse  imder 
the  circumstances  to  prevent  the  apprehended' 
danger. 

The  engine  was  switching;  It  was  running 
about  four  to  six  miles  an  hour.  The  en- 
gineer said  be  did  not  think  it  was  much  fas- 
ter than  a  "pert  walk"  for  a  man.  The 
engine  was  equipped  with  air.  The  engineer 
"judged"  that  he  could  stop  the  train  running 
from  4  to  6  miles  per  hour  at  a  distance  of 
30  feet  He  could  not  see  the  appellant  from 
the  engineer's  side,  and  did  not  know  that  he 
had  run  over  appellant  until  the  fireman 
Jumped  off  his  seat  when  the  front  end  of 
the  engine  was  about  midway  the  crossing 
and  said  be  believed  "we  hit  that  man." 
After  the  remark,  just  as  soon  as  he  heard 
there  was  any  danger,  he  applied  the  air- 
In  the  emergency  immediately,  and  made  as 
quick  a  stop  then  as  possible.  The  fireman 
was  on  the  left  side  of  the  engine  going  east 
the  same  side  that  appellant  was  on.    Wlieu. 
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the  flieman  saw  appellant  the  engine  was 
"pretty  dose"  to  the  crossing,  be  did  not 
remember  exactly  the  distance.  The  engine 
was  Bomething  near  the  end  of  the  cotton 
platform— "may  be  a  little  past  or  not  quite 
to  it"  Appellant  was  four  or  five  feet  from 
the  track,  and  "looked  like  he  was  Just  com- 
ing across  in  some  study  with  bis  bead 
down,"  when  the  fireman  first  saw  him.  Ap- 
pellant's back  and  side  were  rather  toward 
the  train.  The  fireman  had  known  appel- 
lant a  long  time.  When  he  saw  appellant 
4  or  5  feet  from  the  track,  going  towards  it 
be  hallooed  at  him.  At  that  time  the  fireman 
was  something  like  20  or  may  be  30  feet 
from  him,  and  the  front  of  the  engine  and 
appellant  were  about  4  or  6  feet  apart.  Ap- 
pellant paid  no  attention,  and  the  fireman 
stepped  down,  in  front  of  the  boiler,  saying: 
"I  thought  It  was  going  to  kill  him."  From 
bis  experience  the  fireman  thought  the  en- 
gine was  stopped  as  quickly  n«  possible. 
The  above  is  the  testimony  of  the  engineer 
and  fireman.  The  proof  tended  to  show  that 
from  the  east  end  of  the  cotton  platform  to 
where  appellant  was  struck  was  55  or  60  feet. 
The  engine  was  stopped  before  the  "driver" 
wheels  got  to  appellant.  One  witness  testi- 
fied he  beard  some  one  halloo  before  the 
engine  struck  appellant,  and  at  that  time  the 
witness  said  the  engine  be  guessed  was  be- 
tween "15  and  30  feet  from  Qriffle."  Wit- 
ness was  30  or  35  yards  from  GrlfBe  at  the 
time. 

We  are  of  the  opinion  that  It  wa«  a  ques- 
tion of  fact  for  the  Jury  to  determine,  under 
this  evidence,  as  to  whether  or  not  appellee 
exercised  the  proper  care  after  havlni;  dis- 
covered the  dangerous  situation  of  appellant 
to  avoid  Injuring  him.  The  court  erred  In 
declaring,  as  matter  of  law,  that  appellee 
was  not  negligent.  As  the  cause  must  be 
sent  back  for  new  trial,  we  deem  It  un- 
necessary to  comment  upon  the  testimony. 

Beversed  and  remanded  for  new  triaL 


PARK  V.  HUTCHINSON. 

(Supreme   Court   of  Arkansas.    Oct   1.   1906.) 

JuDomHT— Set-Ofp^Attobnit'b  Lick. 

Where  defendant  had  recovered  a  Judgment 
against  plaintiff  some  years  prior  to  the  recovery^ 
of  plaintitCs  Judgment  against  defendant,  which 
defendant  had  kept  in  full  force,  and  on  the 
recovery  of  plaintiff's  judgment  defendant  im- 
mediately sought  to  offset  nis  Judgment  against 
it  and  plaintttTs  attorney  had  no  lien  on  plain- 
tiff's jnafonent,  the  fact  that  the  attorney  there- 
after perfected  a  Hen  on  such  Judgment  did  not 
defeat  defendant's  right  of  set-off,  conferred  by 
Kirby's  Dig.  i  44.57. 

[Ed.  Note. — For  cases  in  point  see  vol.  80, 
Cent  Dig.  Judgment  8  1676.] 

Appeal  from  Howard  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Action  by  Sam  Hutchinson  against  Sam  P. 
Park.  From  a  Judgment  denying  defendant 
the  right  to  set  off  a  Judgment  recovered 
against  plaintiff,  he  appeals.    Reversed. 


W.  C.  Rodgers,  for  appellant  D.  B.  Sain, 
for  appellee. 

HILL,  O.  J.  This  Is  the  second  appeal  in 
this  case.  In  the  former  appeal  the  canse 
was  remanded  to  cancel  the  deed  from  Hutch- 
inson to  Park  on  payment  of  the  taxes  ex- 
pended by  Park.  Hutchinson  v.  Park,  72 
Ark.  609,  82  S.  W.  843.  On  the  remand  it 
was  shown  that  Hutchinson  was  unable  to 
give  a  supersedeas  bond,  and,  rather  than 
surrender  possession  to  Park,  he  paid  rent 
to  Park.  The  court  found  Park  Indebted  to 
Hutchinson  $100  on  this  account  and  de- 
ducted $26  for  taxes  paid,  and  gave  Judgment 
for  $75  in  favor  of  Hutchinson  against  Park, 
and  canceled  the  deed.  Park  recovered  in 
1902  a  Judgment  against  Hutchinson  for 
$1,540.93,  and  asked  to  offset  this  Judgment 
against  bim,  pro  tanto,  against  that  one,  un- 
der section  6238,  Kirby's  Digest  Mr.  D.  B. 
Sain  represented  Hutchinson  In  the  litigation 
and  became  entitled  to  $100  as  a  fee,  and, 
immediately  upon  the  entry  of  the  Judgment 
in  favor  of  Hutchinson  against  Park,  Sain 
asserted  his  lien  upon  it  under  section  4462, 
Kirby's  Digest  The  court  refused  to  per- 
mit the  Judgment  to  be  offset  owing  to  the 
attorney's  Hen. 

Appellant  contends  that  the  chancery  court 
In  this  case  did  not  have  Jurisdiction  to  do 
anything  except  enter  the  Judgment  canceling 
the  deed  upon  the  repayment  of  the  taxes, 
and  that  the  demand  asserted  was  purely  a 
legal  one,  enforceable  at  law,  but  not  a  sub- 
ject of  litigation  in  this  case.  Appellee  con- 
tends that  equity,  having  taken  Jurisdiction 
for  one  purpose,  is  competent  to  adjust  all 
matters,  legal  or  equitable,  growing  out  of 
the  transaction.  This  question  is  not  im- 
portant to  the  litigants,  as  the  rent  is  due, 
whether  In  law  or  in  equity.  The  point  of 
importance  to  tbem  is  whether  the  attorney's 
lien  on  the  Judgment  prevents  Its  being  offset 
Park  had  recovered  his  judgment  some  years 
prior  to  this,  and  it  was  in  fuU  force  when 
the  court  gave  this  Judgment  against  bim. 
He  at  once  sought  the  offset,  and  at  that 
time  Sain  bad  no  Hen  upon  the  Judgment 
and  Park  bad  no  knowledge  of  his  claim  up- 
on the  Judgment.  Sain  acted  within  the  time 
prescribed  by  statute,  and  preserved  bis  lien 
against  Hutchinson ;  but  did  bis  subsequent- 
ly created  Hen-  defeat  the  right  of  offset? 
Park  and  Sain  were  creditors  of  Hutcbinaon. 
Park  put  bis  debt  into  a  Judgment  which, 
proprlo  vigore,  carries  certain  rights — a  Hen 
upon  real  estate,  a  Hen  through  execution  upon 
personalty,  and  the  right  to  use  It  as  an  offset 
against  a  contrary  Judgment  Pat*  perfected 
this  right  before  Sain  established  any  rights. 
Sain  also  bad  certain  rights  against  his 
client,  but  they  had  to  be  worked  out  through 
the  Judgment  in  favor  of  his  client  The  fact 
that  bis  client  failed  to  pay  bim  bis  fee 
should  not  give  bis  client's  Judgment  Im- 
munity from  offset    To  defeat  the  right  of 
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offset  givoi  by  statute,  the  debtor  can  fall 
to  pay  hla  attorney,  and  then  his  attorney 
has  a  right  to  prcrent  the  judgmeut  then  ac- 
quired being  used  in  liquidation  of  a  prior 
Judgment  wherein  the  Judgment  creditor  la 
the  judgment  debtor.  This  will  not  be  tol- 
erated In  the  law.  This  is  not  a  question  of 
an  assignment  of  part  of  a  Judgment  under 
section  4457,  Kirby's  Digest.  An  attorney's 
lien,  filed  after  the  right  to  offset  the  Judg- 
ment with  a  prior  one  has  accrued,  cannot 
defeat  such  offsetting. 

The  decree  Is  reversed,  4Uid  cause  remand- 
ed, with  directions  to  permit  the  offset  as 
prayed. 


RICHARDSON  y.  STATE. 
(Supreme  Court  of  Arkansas.    Oct   1,    1906.) 

1.  Homicide— Second-Degbee  Murder— Evi- 
dence. 

Proof  that  defendant  shot  deceased  from  the 
rear  while  he  was  walking  with  bowed  head 
along  a  public  road,  evidently  oblivions  of  de- 
fendant's presence,  whs  sufficient  to  sustain  a 
conviction  of  murder  in  the  second  degree. 

2.  Witnesses— Oboss-Examimatior— Limita- 
tion. 

Where  a  witness  liad  been  fully  and  ex- 
haustively cross-examined,  it  was  within  the 
discretion  of  the  trial  judge  to  refuse  to  per- 
mit such  cross-examination  to  be  further  con- 
tinued. 

lEd.  Note.— For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses.  {  923.] 

3.  Cbiminal     Law  —  Tbiai.  —  Requested 
Charge. 

It  is  not  error  for  the  trial  court  to  refuse 
additional  instructions  requested  by  accused, 
where  the  instructions  given  covered  everj  phase 
of  the  case  proper  to  be  sent  to  the  jury. 

[Ed.  Note. — For  casps  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2011.] 

4.  Same— Instructions  as  to  VEBDicfr— Obal 
iNBTBUCTioNS— Exceptions. 

Where,  in  a  criminal  case,  the  record  dis- 
closes no  request  for  written  instructions  nor 
any  exception  to  the  court's  oral  direction  as 
to  the  form  of  a  verdict  of  acquittal,  an  ob- 
jection that  the  jury  was  instructed  in  writ- 
ing as  to  the  forms  of  verdict  applicable  to 
each  degree  of  murder,  and  orally  as  to  the  form 
of  verdict  in  case  of  acquittal,  was  not  review- 
able. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Oriminal  Law,  i  2640.] 

5.  Same— ■Prejudice. 

Where  it  affirmatively  appears  that  the 
giving  of  an  oral  instruction  as  to  the  form  of 
the  verdict  of  acquittal  was  harmless,  it  was 
not  ground  for  reversal,  though  a  request  for 
written  instructions  had  been  made. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  3154.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Antoaio  B.  Grace,  Judge. 

Tom  Richardson  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Affirmed. 

T.  H.  Nixon  and  H.  K.  Toney,  for  appel- 
lant Robt  L.  Rogers,  Atty.  Gen.,  for  tba 
State. 

HILL,  0.  J.  There  bas  been  unusual  and 
unnecessary  delay  in  perfecting  tbe  appeal 


In  this  case,  tbe  responsibility  for  which  is 
shouldered  by  the  court  stenographer.  The 
evidence  on  part  of  the  state  shows  that 
appellant  shot  James  McBeth  from  the  rear 
while  be  was  walking  with  bowed  head  along 
a  public  road  evidently  oblivious  of  tbe  pres- 
ence of  appellant  The  shot  was  fatal  This 
testimony  comes  from  apparently  disinter- 
ested eyewitnesses  whose  evidence  reads  as 
If  given  intelligently  and  without  bias  or 
favor.  It  Is  true,  another  version  Is  given 
by  appellant  and  supported  by  his  companion 
at  the  time,  one  Berry,  but  the  Jury  has  re- 
jected it,  and  found  him  guilty  of  murder 
in  the  second  degree,  and  assessed  his  punish- 
ment at  10  years  in  tlie  penitentiary.  The 
state's  evidence  is  amply  sufficient  to  have 
sustained  the  graver  grade  of  murder,  and 
there  is  no  merit  In  the  assignment  of  error 
that  the  verdict  is  not  supported  by  the  evi- 
dence. 

Appellant's  attorney  cross-examined  one  of 
the  state's  witnesses,  a  woman,  fully  and  ex- 
haustively as  to  a  former  statement  regard- 
ing the  posture  of  McBeth  when  he  fell.  The 
state's  attorney  objected  to  further  examina- 
tion, and  the  objection  was  sustained,  aud 
to  this  ruling  error  Is  assigned.  Tbe  control 
of  the  examination  of  witnesses  is  committed 
to  the  sound  judicial  discretion  of  the  trial 
Judge,  and  his  rulings  thereupon  are  not  re- 
versible except  in  case  of  abuse  of  thia  dis- 
cretion. There  must  be  a  limit  to  proper 
cross-examination,  and,  when  it  appears  that 
the  matter  of  inquiry  Is  fully  developed  and 
the  subject  clearly  before  the  Jury,  it  is  not 
only  the  right  but  tbe  duty  of  the  trial  Judge 
to  terminate  It.  Such  was  the  case  here, 
and  there  was  no  error  in  It 

Exceptions  are  noted  to  2  instructions 
and  to  the  refusal  of  the  court  to  give  15 
instructions  asked  by  appellant  The  in- 
structions contained  nothing  new,  and  no  de- 
parture from  established  precedents  is  point- 
ed out  or  discovered.  The  instructions  given 
covered  every  phase  of  the  case  proper  to  be 
sent  to  the  Jury,  and  there  was  no  error  in 
refusing  additional  ones  requested  by  appel- 
lant even  if  every  one  of  them  was  correct 
After  tbe  Jury  was  Instructed,  the  court  gave 
them  in  writing  forms  of  verdict  applicable 
to  each  degree  of  murder,  and  orally  gave 
them  the  form  of  verdict  in  case  of  acquit- 
tal. 

The  motion  for  new  trial  assigns  error  in 
this,  but  no  request  for  written  instructions 
is  shown  of  record,  and  no  exception  to  the 
oral  direction  as  to  form  of  verdict  was  not- 
ed at  tbe  time.  This  precludes  consideration 
of  It  here  even  if  these  directions  as  to  form 
of  verdict  be  treated  as  part  of  the  instruc- 
tions which  may  be  required  to  be  in  writ- 
ing by  section  23,  art  7,  Const 

Counsel  excuse  their  failure  to  except  to 
tbe  fact  that  they  did  not  know  until  after 
verdict  that  this  direction  was  not  in  writ- 
ing. The  record  shows  they  were  within  a 
few  feet  of  the  Judge  when  be  gave  these  in- 
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■tractions.  If  there  was  error  It  afSrinatlye- 
ly  appears  to  have  been  harmless,  and  as  In- 
dicated In  Arnold  ▼.  State,  71  Ark.  867,  74 
8.  W.  61S,  then  an  oral  Instruction  is  not 
cause  for  reversal  even  when  the  request  for 
wHtten  instructions  is  made. 
The  Judgment  is  affirmed. 


SPURLOCK  V.   SPURLOCK. 

(Supreme  Court  of  Arkanaas.    July  23,   1906. 
On  Rehearing,  Oot  8,  1900.) 

1.  DiroBCE  —  Evidence  —  Advltbbt  Aitkb 

COUUENCEUENT  OF  SUIT. 

Though,  under  Kirby's  Dig.  (  2678,  the 
cause  of  divorce  must  have  existed  before  the 
commencement  of  suit,  in  a  suit  for  divorce  on 
the  ground  of  adultery,  evidence  tending  to  prove 
adultery  with  a  certain  co-reapondent  after  the 
commencement  of  suit,  was  admissible,  where 
defendant's  relations  with  such  person  were 
shown  to  have  commenced  before  suit,  as  tend- 
ing to  show  a  lustful  rather  than  innocent  rela- 
tionship t)efore  suit. 

[Ed,  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  »  371-876.1 

2.  Saiix  — Disposition  of  Pbopkbtt  — Stat- 

UTKS. 

Kirby's  Dig.  {  2684,  declaring  that,  in 
•venr  final  Judgment  for  divorce  granted  a  hus- 
band, an  order  shall  be  made  that  all  property 
be  restored  to  either  party  which  either  party 
obtained  from  or  through  the  other  during  the 
marriage  and  in  consideration  and  by  reason 
thereof,  means  by  the  use  of  the  word  "con- 
sideration" the  act  of  marriage,  or  some  agree- 
ment or  contract  relating  to  the  act  of  marriage, 
and  by  the  phrase  "by  reason  thereof  means 
such  property  as  either  party  may  have  obtained 
from  or  through  the  other  oy  the  operation  of 
laws  regulating  the  property  rights  of  husband 
and  wife. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  S{  702-709.] 

8.  Same— MoBTOAOB  on  Houestead — Remov- 

Ai.  BY  Wife — Subbooation. 

Under  Kirby's  Dig.  ^  6214,  a  married  wom> 
an  may  carry  on  business  ventures  and  the  earn- 
ings thereof  are  her  own.  Held  that  where  a 
wife  with  her  earnings,  removed  a  mortgage 
from  the  homestead  on  a  decree  for  divorce  m 
favor  of  the  husband,  the  wife  was  entitled  to 
l>e  subrogated  to  the  rights  of  the  mortgagee. 

[E!d.  Note.— For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  gg  702-709,  713-716.] 

On  Rehearing. 
4.  HuSBAHn  and  Wife  —  Contbacts  —  Va- 

LIDITT. 

A  contract  between  a  husband  and  wife  is 
absolutely  void. 

ISa.  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  {{  218-220.] 

B.  DivoBCE— Disposition  of  Pbopebty — Ac- 
count between  Pabtixs— Rent  or  Home- 
stead. 

On  a  divorce  in  favor  of  a  bnsbaod,  it  ap- 
pearing that  the  wife  had  conducted  a  hotel 
which  constituted  the  homestead,  and  with  her 
own  earnings  removed  a  mortgage  therefrom, 
so  tbst  she  was  entitled  to  Im  subrogated  to  the 
rights  of  the  mortgagee,  she  could  uot  be  charged 
with   rent. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  f{  702-709,  713-715.] 

Appeal  from  Fulton  Chancery  Court; 
George  T.   Humphries,   Chancellor. 

Suit  by  T.  J.  Spurlock  against  Mary  J. 
Spurlock    for   divorce,    and    from   a   decree 
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granting  oomplalBant  a  divorce,  and  deter- 
mining the  rights  of  the  parties  as  to  cer- 
tain property,  l>otb  parties  appeal.  Reversed 
in  part,  and  remanded,  with  directions  for 
the  entry  of  a  decree. 

Sam  H.  Davidson,  for  plaintiff.  Charles 
B.  BIm(x«  and  J.  L.  Short,  Campbell  &  Stev- 
enson, for  defendant 

HILL,  C.  J.  The  appellee,  T.  J.  Spurlock. 
sued  appellant,  Mary  J.  Spurlock,  his  wife, 
for  divorce,  alleging  adultery  with  several 
parties.  She  denied  all  the  charges  against 
her,  and  made  a  countercharge  of  cmel 
treatment  and  asked  a  divorce  be  granted 
her  on  that  ground.  She  makes  these  alle- 
gations In  pleadings  and  evidence  in  regard 
to  their  property  Interest:  That  she  and 
her  husband  were  engaged  in  the  hotel  and 
mercantile  business  at  Evening  Shade,  and 
sold  out  there,  and  reinvested  in  like  enter- 
prises at  Mammoth  Spring;  Spurlock  con- 
ducting the  mercantile  buBlness  and  she  the 
hotel  business;  that  the  first  hotel  burned, 
and  Spurlock  collected  about  $1,000  insur- 
ance which  he  used  in  his  grocery  and  other 
enterprises  and  which  did  not  go  to  her; 
that  a  mortgage  to  a  Building  &  Loan  As- 
sociation for  $1,000  was  placed  on  the  prop- 
erty to  pay  for  the  rebuilding  of  the  hotel; 
that  she  paid  said  mortgage  herself  and 
her  husband  paid  no  part  of  it;  that  she 
purchased  a  lot  of  hogs  and  cattle,  and  hotel 
furniture  and  erected  a  sample  room,  all 
from  her  separate  earnings.  In  general  she 
charged  that  she  ran  the  hotel,  earned  all 
it  made;  that  it  was  understood  she  had 
that  business  and  her  husband  the  mercan- 
tile; that  she  supported  both  from  the  hotel 
business  and  helped  him,  and  he  did  not  help 
her;  "and  in  Justice  and  equity  should  be 
the  sole  owner"  of  the  hotel  property.  On 
the  other  hand,  Spurlock  charges  that  he 
ran  the  business  with  her  help  in  looking 
after  the  servants  when  be  was  not  there. 
The  hotel  was  their  home,  even  after  their 
separation,  both  lived  there  in  separate 
rooms.  The  chancellor  granted  the  husband 
the  divorce  on  grounds  of  adultery  in  the 
wife;  foimd  the  hogs,  cattle,  and  hotel 
furniture,  and  the  sample  room  were  the 
separate  property  of  Mrs.  Spurlock;  found 
against  her  as  to  the  hotel  property,  and  she 
appeals.  And  Spurlock  appeals  from  so 
much  of  the  decree  as  finds  any  of  the  prop- 
erty to  be  Mrs.  Spurlock's. 

1.  The  first  question  is  as  to  the  adultery 
charges  against  Mrs.  Spurlock  and  the 
countercharge  of  cruel  treatment  against 
Mr.  Spurlock.  The  appellant  objects  to  cer- 
tain testimony  tending  to  prove  adultery  aft- 
er the  suit  was  filed.  The  cause  of  divorce 
must  exist,  before  the  commencement  of  the 
suit  Kirby's  Dig.  g  2678.  But  her  rela- 
tions with  this  co-respondent  were  shown  to 
have  commenced  before  the  suit,  and  evi- 
dence of  adultery  with  him  after  tlio  brlng- 
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Ins  of  the  rait  would  b«  admissible,  not 
as  a  cause  of  divorce,  but  as  tending  to 
prove  a  lustful  rather  than  an  Innocent 
character  to  her  relations  with  him  prior 
to  the  suit  The  chancellor  found  her  guilty 
with  him  before  the  commencement  of  this 
action.  The  preponderance  of  the  evidence 
Is  against  Mrs.  Spurlock  on  both  of  these  is- 
sues, and  it  would  serve  no  useful  purpose 
to  review  It,  and  the  decree  as  to  the  di- 
vorce Is  affirmed. 

2.  The  chancellor  found  that  the  hogs, 
cattle,  and  hotel  furniture,  and  the  sample 
room  built  on  the  hotel  grounds  were  the 
separate  property  of  Mrs.  Spurlock,  and 
the  court  is  of  opinion  that  the  weight  of 
the  evidence  sustains  that  finding,  and  the 
decree  on  that  issue  Is  afBrmed  on  the  cross- 
appeaL 

S.  Mrs.  Spurlo<^  claims  that  the  hotel 
property  was  purchased  with  money  derived 
from  her  separate  business  of  hotel  keeper, 
before  and  after  It  was  rebuilt;  that  no 
part  of  her  husband's  means,  earnings,  or 
services  have  acquired  that  property.  Mr. 
Spurlock  denies  all  of  this,  and  it  cannot 
be  said  that  the  preponderance  Is  with  her, 
and  the  finding  of  the  chancellor  Is  against 
her  on  this.  But  as  to  this  fact  the  pre- 
ponderance of  the  evidence  Is  decidedly  with 
Mrs.  Spurlock:  That  she  ran  the  hotel  as 
a  separate  business;  that  her  husband  was 
no  more  service  to  her  in  that  business  than 
she  was  to  him  in  the  grocery  and  mercantile 
business.  Each  was  conducting  a  business 
enterprise  on  his  or  her  own  account;  and 
she  worked  hard  and  with  fair  success  in 
the  hotel  business;  and  from  the  proceeds 
of  the  hotel  business  the  mortgage  of  $1,000 
upon  the  hotel  property  was  paid  by  her  in 
monthly  installments,  except  a  balance  of 
a  few  hundred  dollars,  and  that  she  dis- 
charged with  money  borrowed  from  friends. 
While  Mr.  Spurlock  denies  most  of  these 
facts,  yet  Mrs.  Spurlock  is  so  strongly  cor- 
roborated as  to  these  matters  that  the  court 
Is  convinced  the  above  statement  is  the  truth 
of  the  case.  The  question  is:  What  are  the 
equities  on  the  facts  above  stated?  It  Is  a 
question  of  first  impression  in  this  state,  and 
probably  elsewhere,  for  most  states  have 
statutes  giving  the  divorce  courts  discretion 
In  dividing  the  property.  The  statute  In  this 
state,  Klrby's  Dig.  {  26S4,  as  construed  in 
McNutt  V.  McNutt  (Ark.)  95  8.  W.  T78,  does 
not  reach  to  this  case.  A  married  woman 
may  carry  on  a  business  venture,  and  the 
earnings  therefrom  are  her  own.  Eirby's 
Dig.  i  5214.  A  husband  has  such  an  interest 
from  the  marital  relation  in  the  wife's  home- 
stead that  he  may  invest  his  means  In  Im- 
proving it,  up  to  the  maximum  value,  and 
the  homestead  character  of  the  property  will 
withdraw  what  he  invests  in  It  from  the 
reach  of  bis  creditors.  Pullen  t.  Simpson, 
74  Ark.  692,  86  a  W.  801. 


The  right  of  subrogation  to  one  payiag  » 
debt  for  another  Is  extended  to  sureties,  to 
Junior  encumbrances ;  to  creditors  paying  an 
encumbrance  on  their  debtor's  property;  to 
legatees  and  Joint  heirs,  relieving  the  In- 
heritance of  Hens;  to  life  tenants  freeing 
the  fee  of  a  mortgage;  and  to  widows  dis- 
charging debts  against  their  husband's  estate 
and  to  many  other  analogous  Instances. 
Harris  on  Subrogation,  U  IS,  14, 896,  697.  The 
theory  Is  that  the  payment  has  been  made  by 
one  occupying  a  relation  to  the  property 
other  than  that  of  a  stranger  or  volunteer, 
who,  on  account  of  such  Interest,  discharges 
a  mortgage  or  other  lien  against  the  property, 
equity,  to  save  an  Injustice  being  done  will 
subrogate  the  one  discharging  the  mortgage 
or  Uen  to  the  rights  the  mortgagee  or  lloi 
holder  would  have  had  if  he,  the  payor,  had 
not  discharged  the  mortgage  or  Hen.  The 
Tennessee  court  applied  this  doctrine  in  fiivor 
of  a  deserted  wife  who  had  paid  off  a  mort- 
gage on  an  abandoned  homestead  of  the  hus- 
band [Roach  V.  Hacker,  2  I^ea  (Tenn.)  633] 
and  this  application  is  approved  by  a  learned 
writer  on  the  subject  Harris  on  Subroga- 
tion, {  705.  Here  the  homestead  which  shel- 
tered both  of  the  parties  was  encumbered. 
The  wife's  earnings  which  she  oould  have  in- 
vested elsewhere,  and  retained  beyond  ques- 
tion as  her  own,  she  Invested  in  the  property 
which  the  law  protected  from  the  reach  of 
creditors  and  gave  to  her  as  a  home  for  life 
against  heirs  and  creditors.  Certainly  her 
interest  was  as  substantive  as  a  life  tenant's. 
or  any  of  the  other  enumerated  persons  to 
whom  subrogation  has  been  accorded  upon 
discharge  of  incumbrances  against  the  prop- 
erty in  which  the  Interest  inheres.  It  is  true 
that  It  is  her  own  misconduct  which  has 
caused  the  severance  of  the  marriage  tie  and 
the  failing  of  these  tangible  rights  Inhering 
in  the  husband's  homestead.  But  it  is  in- 
equitable for  this  misconduct  to  deprive  her 
of  the  right  of  subrogation  which  equity  ac- 
cords to  one  protecting  a  property  Interest  by 
discharging  a  Hen  upon  the  property.  It 
would  be  contrary  to  good  conscience  for  the 
husband  to  profit  by  the  wife's  earnings  dis- 
charging this  mortgage  on  his  property  when 
she  devoted  them  to  that  purpose  not  as  a 
gift  to  him,  but  to  protect  a  property  In 
which  she  had  an  Interest  hardly  less  com- 
plete than  his  own. 

The  court  Is  of  opinion  that  so  much  of  the 
decree  as  denied  appellant  relief  as  to  the 
hotel  property  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  sub- 
rogating her  to  the  rights  of  the  mortgagee 
whose  mortgage  she  discharged;  and  it  is 
so  ordered. 

On  Rehearing. 

Appellee  presents  strongly  bis  case  for  a 
rehearing,  and  the  court  has  gone  carefully 
Into  the  fac^  again.    The  first  two  points 
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made  are  afalnat  the  conclnslon  reached  that 
Mrs.  Spnrlock  conducted  the  hotel  as  a  aepa- 
rata  bualneoa.  Ck>im8el  overlook  the  fact  that 
Mra.  Spnrlock  was  corroborated  on  this  point 
hy  many  disinterested  witnesses.  The  next 
point  Is  that  the  court  erred  In  flndlnK  that 
Mrs.  Spnrlock  paid  off  the  $1,000  mortgage 
on  the  hotel.  Mrs.  Spurlock  is  corroborated 
on  that  by  three  witnesses  who  testified  to 
statements  to  that  effect  made  by  Spurlock 
himself. 

It  is  insisted  that,  because  Mrs.  Spnrlock 
claimed  that  there  was  a  contract  between 
her  and  her  husband  that  she  was  to  run  the 
hotel  and  pay  off  the  mortgage  and  have  all 
above  the  payments  on  the  mortgage  as  her 
earnings,  she  cannot  claim  subrogation.  Coun- 
sel overlook  the  fact  that  Spurlock  positively 
denies  the  existence  of  such  a  contract  It 
rested  on  an  affirmation  by  her  and  a  denial 
by  him,  and  the  court  paid  no  attention  to  it ; 
for  it  could  not  be  said  to  be  proved,  and  If 
it  were  proved  it  was  absolutely  void,  as  hus- 
band and  wife  cannot  contract  between  them- 
selvea  Appellee  cannot  defeat  subrogation  by 
Interposing  a  void  contract  which  he  denied 
had  any  existence.  Subrogation  is  of  two 
kinds,  conventional  and  equitable.  Conven- 
tional subrogation  rises  out  of  contracts  pro- 
viding for  it,  and  equitable  subrogation 
springs  from  the  equities  of  a  case  and  fre- 
qnently  is  the  outgrowth  of  void  contracts, 
nles,  mortgages,  or  liens.  The  court  was 
4ipplying    equitable    and    not    conventional 


subrogation  in  this  case.  Mrs.  Spurlock 
paid  the  mortgage  to  free  the  common  loan 
from  its  bnrden,  and  the  divorce  has  brought 
to  wreck  all  the  common  purposes  and  ends 
■ought  to  be  furthered  by  lifting  the  mort- 
gage from  the  hotel.  The  rights  of  the  par- 
ties must  be  readjusted,  and  it  seems  to  the 
court  to  be  equitable  and  right  to  subrogate 
Mrs.  Spurlock  to  the  interest  of  the  mort- 
gagee, whose  mortgage  on  her  husband's 
property  she  paid. 

The  next  point  made  is  that  the  court  did 
not  make  an  equitable  division  of  the  prop- 
erty. The  court  is  not  clothed  with  power, 
as  chancery  courts  are  in  many  states,  to 
make  an  equitable  division  of  property  on 
dissolution  of  a  marriage,  and  did  not  at- 
tempt to  exercise  such  power.  The  equities 
of  the  case  considered  by  the  court  were  not 
a  division  of  the  property,  but  what  equities 
sbie  had  towards  the  property  which  she  had 
freed  of  mortgage.  Appellee  asks  that  Mrs. 
Spurlock  be  charged  with  rent  during  the 
time  she  ran  the  hotel.  This  would  manifest- 
ly be  inequitable.  The  hotel  was  a  home- 
stead, and  there  can  be  no  question  of  rent 
between  husband  and  wife  for  the  common 
homestead  for  themselves  and  their  daugh- 
ter l)oth  occupied  and  enjoyed  it,  and  he  re- 
ceived board  of  Iiimself  and  daughter  and  his 
taxes  from  Mrs.  Spurlock.  The  court  has 
merely  applied  to  the  peculiar  facts  of  the 
case  the  well-known  rules  of  subrogation. 

The  motion  Is  overruled. 
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flBnpreme  Coart  of  ArkaDsaa.    May  28,  1906. 
On  Rehearing,  Oct  15,  1906.) 

L  IHFANTB  —  JuDOlfflWP  —  VACATIWa       ATTEB 

Majobitt. 

Under  Kirby'a  Dig.  {  4431,  subd.  8,  and 
■ec.  6248,  conferring  on  the  court  power  to 
modify  a  judgment  for  errors  shown  by  an  in- 
fant in  12  months  after  arriving  at  full  age, 
etc.,  a  minor  claiming  under  a  tax  deed  adjudged 
▼oid  in  a  suit  against  him  to  quiet  title,  may, 
within  12  months  after  arriving  at  fuU  age, 
maintain  a  suit  to  vacate  the  decree  for  errors 
therein. 

{Eld.  Note.— For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Infante,  S  815.] 

2.  Same. 

A  married  woman,  over  18  years  of  age  at 
the  time  of  the  rendition  of  a  decree  against  her, 
cannot  maintain  a  suit  to  set  aside  the  decrea 
(or  errors  therein,  under  Kirbv's  Dig.  §  4431, 
■ubd.  8,  and  sec.  6248,  conferring  on  the  court 
power  to  vacate  a  judgment  for  errors  therein 
shown  by  an  infant  in  12  months  after  arriv- 
ing at  full  age,  since  by  section  3756  she  waa 
of  full  age  at  the  time  of  the  rendition  of  the 
decree. 
8.  Advkbse  Possession— Extent— Tax  Died. 

Actual  possession  by  a  grantee  under  a  tax 
deed  of  a  part  of  the  tract  thereby  conveyed, 
extends  to  the  entire  tract  where  the  residue 
thereof  was  not  in  the  actual  occupancy  of  any 
one,  and  the  possession  will  ripen  into  title 
to  the  whole  by  adverse  possession. 

(Ed.  Note.T-For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  H  647,  663.] 

On  Rehearing. 
4.  Infants  —  Judoment  —  Vaoatiro  Aram 

MaJOBITT— STATDTES— CONBTBUCTION. 

To  obtain  relief  under  Kirby's  Dig.  S  44S1, 
■ubd.  6,  authorizing  the  court  to  vacate  a  judg- 
ment for  erroneous  proceedings  against  an  in- 
fant or  married  woman  where  the  condition  does 
not  appear  in  the  record  nor  the  error  in  the 
proceedings,  the  disabled  condition  of  the  party 
seeking  relief  must  not  appear  in  the  record, 
and  the  error  which  should  cause  the  judgment 
to  be  vacated  must  not  appear  in  the  proceed- 
ings, and  where  the  error  appears  in  the  pro- 
ceedings the  remedy  is  by  appeal,  writ  of  error, 
certiorari,  etc. 

Appeal  from  Mississippi  Chancery  Court; 
Edward  W.  Robertson,  Chancellor. 

Suit  by  Nannie  G.  Jones  and  others  against 
the  Pond  &  Decker  Manufacturing  Company. 
From  a  decree  dismissing  the  complaint, 
Plalntlils  appeal.    Reversed  and  remanded. 

The  complaint  In  this  case  was  filed  by  ap- 
pellants to  review  and  vacate  a  decree  of 
the  Mississippi  chancery  court  rendered  at 
the  March  term,  1900,  against  them  divesting 
their  interest  in  all  of  section  14,  township 
10,  range  8  W.,  except -2.57  acres,  and  quiet- 
ing the  title  of  appellees  thereto.  Appel- 
lants, except  Nannie  0.  Jones,  the  widow, 
were  cliildren  and  heirs  at  law  of  B.  F. 
Jones.  At  the  time  of  the  rendition  of  the 
decree  sought  by  this  suit  to  be  vacated, 
appellanta,  except  Nannie  O.  Jones,  the 
widow,  were  minors.  Appellee,  in  the  fall  of 
1897,  filed  a  complaint  In  the  Mississippi 
chancery  court  against  one  B.  F.  Jones  to 
qnlet  title  to  section  14,  township  10,  range 
8,  In  Mississippi  county.  Ark.  Jones  died,  and 
Ua  widow  and  children,  appellants  here,  an- 


swered. Tb^  admitted  that  appellee  bad 
derived  title  from  the  state  through  the 
Arnold  heirs,  under  whom  appellee  claimed 
by  deed  executed  to  It  in  1897.  But  they 
claimed  that  this  title  had  been  divested  out 
of  appellee  and  bad  been  Invested  In  them  by 
a  tax  deed  duly  executed  to  B.  F.  Jones  in 
1882.  They  set  up  this  deed,  and  also  the 
two  and  seven  year  statutes  of  limitation. 
They  also  set  up  that  their  ancestor  had  paid 
taxes  on  the  land  since  1877,  and  that  ap- 
pellee was  barred  by  laches.  The  court 
found  that  the  tax  title  under  wblcb  appel- 
lants claimed  was  void,  but  found  that  ap- 
pellants bad  been  in  adverse  possessioa  un- 
der their  tax  deed  of  2.57  acres  and  quieted 
the  title  of  appellants  to  this,  but  divested 
their  title  to  tbe  residue  of  the  section,  and 
quieted  the  title  of  appellee  to  same.  The 
court  also  rendered  a  decree  in  favor  of  ap- 
pellants for  $1,039.80  for  taxes  and  improve- 
ments. l%e  tax  deed  to  B.  F.  Jones  waa  for 
all  of  section  14,  township  10,  range  8.  Tbe 
proof  showed  that  2.57  acres  was  cleared 
by  bim,  and  had  been  in  cultivation  continu- 
ously for  seven  or  eight  years  before  suit  was 
brought  by  appellee  to  quiet  Its  title.  Ap- 
pellants seek  by  their  complaint  in  this  case 
to  review  and  vacate  that  decree  as  to  all 
except  the  2.67  acres  and  to  quiet  their  title  to 
tbe  whole  of  section  14,  township  10,  range 
8,  supra.  In  their  complaint  after  setting 
up  their  claim  of  title  under  tbe  tax  deed 
to  B.  F.  Jones,  and  tbe  death  of  Jones,  and 
their  relationship  to  bim  as  tbe  widow  and 
heirs,  and  after  reciting,  among  other  things, 
that  appellee  claims  title  under  a  decree 
of  the  chancery  court  of  Mississippi  county, 
rendered  In  March,  1900,  in  its  favor  against 
them,  tbey  all^e  tbe  minority  of  appel- 
lants, tbe  children  of  Jonea  at  tbe  time  of 
tbe  rendition  of  the  decree,  and  set  np 
various  grounds  for  annulling  same  and 
among  them  tbe  following:  That  said  B.  F. 
Jones  paid  all  taxes  on  said  land  from  tbe 
date  of  his  purchase  until  the  day  of  bis 
death ;  that  be  took  possession  of  said  land 
in  1884,  and  continued  in  tbe  actual,  opeo, 
notorious,  hostile,  and  exclusive  possessioa 
of  tbe  same,  until  the  day  of  bis  death,  and 
after  bis  death  the  plaintiffs  continued  said 
possession  until  tbe  rendition  of  said  decree 
in  March,  1900;  that  as  an  incident,  at  tbe 
rendition  of  said  decree  the  defendants  re- 
funded to  the  said  Nannie  C.  Jones  as  ad- 
ministratrix, the  taxes  paid  by  her  and  the 
said  B.  F.  Jones  on  said  land,  which  sum 
the  plaintiff  Nannie  C.  Jones  now  brings  into 
court  and  tenders  the  same  to  defendants. 
Tbe  prayer  was  that  the  decree  be  vacated, 
and  for  general  relief.  Appellee  denied  all 
the  material  allegations  of  tbe  complaint, 
and  its  denial  of  the  paragraph  of  the  com- 
plaint above  set  forth  Ui  as  follows:  De- 
fendants deny  that  said  B.  F.  Jone^  de- 
ceased, took  possession  of  said  land  in  tbe 
year  1884,  or  that  he  held  actual,  open,  bos- 
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tile,  exdnslve  posBesslon  of  the  same  op 
•  until  ttie  time  of  hia  death,  or  that  plain- 
tlfTB  held  poesesslon  of  the  same  np  ontll 
his  death,  or  that  plaintiffs  held  posaesslon 
of  the  same  nntU  the  rendition  of  the  decree 
mentioned  In  the  complaint,  bat  If  the  said 
B.  F.  Jones  ever  held  actual,  open,  exclnsive, 
and  continuous  possession  of  any  part  of 
said  land  for  any  length  of  time,  his  possea- 
Blon  covered  only  2^  acres,  which  was  held 
by  mistake,  and  under  the  belief  that  it  was 
a  part  of  a  tract  lying  contlgaons  to  the  tract 
in  question ;  and  defendants  deny  that  plain- 
tiffs' possession  or  the  possession  of  their  an- 
cestor was  ever  intended  to  cover  any  portion 
of  the  land  in  controversy,  and  deny  that 
said  possession  extended  to  the  entire  sec- 
tion. This  suit  was  begun  January  8,  1903. 
Appellant  Mamie  Adklns,  n6e  Jones,  was  bom 
September  10,  1881.  Appellant  Minnie  Jones 
was  bom  March  17,  1884,  and  the  other 
children  were  younger  than  she.  The  tax 
deed  under  which  B.  F.  Jones  claimed  was 
executed  Jan.  12,  1880.  It  conveyed  section 
14,  township  10,  range  8.  The  proof  showed 
that  as  early  as  1884  the  timber  on  the  land 
on  the  line  between  sections  18  and  14  was 
deadened,  and  In  1889,  3%  acres  were  cleared 
and  put  In  cultivation  In  section  14  for  B. 
F.  Jones.  This  land  Joined  other  land  own- 
ed by  Jones.  In  1887,  300  acres  were  dead- 
ened by  Jones,  and  30  acres  were  put  In 
cultivation,  in  January,  1895.  Jones  paid 
taxes  on  the  land  and  used  firewood  from  It 
continuously  frcxn  the  time  he  brought  it 
until  1897.  No  one  else  was  in  the  actual 
occupancy  of  the  other  land  in  section  14. 
The  chancery  court  refused  to  vacate  the 
decree,  and  dismissed  appellant's  complaint 
J.  T.  Coeton,  for  appellant  L.  O.  Going, 
fbr  appellee. 

WOOD,  J.  (after  stating  the  facts).  This 
action  was  brought  under  section  6248,  and 
section  4431,  snbd.  8,  Kirby's  Digest  This 
court  has  construed  these  provisions  in  Blan- 
ton  V.  Rose,  70  Ark.  418,  68  S.  W.  674. 
According  to  that  case  appellants,  except 
Mamie  Adklna,  the  children  of  B.  7.  Jones, 
bad  the  right  to  bring  this  suit  The  decree 
which  tbey  seek  to  vacate  divested  their  title 
In  the  lands  and  was  tantamount  to  ordering 
a  conveyance  from  them  in  favor  of  appellee. 
They,  except  Mamie  Adkins,  were  minors 
when  the  decree  was  rendered,  and,  under 
the  above  section,  had  a  day  In  court  within 
12  months  "after  arriving  at  the  age  of  21 
years"  to  show  cause  against  the  decree,  and 
to  vacate  same  for  errors  therein.  Section 
4431,  subd.  8,  supra.  As  to  Mamie  Adkins, 
she  was  over  18  years  of  age  when  the  decree 
sought  to  be  vacated  was  rendered.  The 
statutes  (section  4431,  subd.  8,  and  section 
6248,  Kirby's  Dig.)  preserve  the  right  to  ap- 
pear and  show  cause  why  the  judgment 
should  be  vacated  to  Infants.  Section  3766 
Kirby's  Dig.,  provides:  "Males  of  the  age  of 
twenty -one  years  and  females  of  the  age  of 


eighteen  years,  shall  be  considered  of  faO 
age  for  all  purposes,  and  until  those  ages 
are  attained  they  shall  be  considered  minors." 
Under  this  section  Mamie  Adkins  could 
have  brought  suit  In  her  own  name,  or  defend- 
ed a  suit  brought  against  her  at  the  time  the 
decree  sought  to  be  canceled  was  tend«ed. 
Under  the  law  she  was  not  an  Infant  The 
language  of  the  statutes  is  so  plain  there  Is 
no  room  for  construction.  It  follows  that 
Mamie  Adkins  was  not  entitled  to  any  r»- 
lief  under  the  complaint,  and  the  decree,  «o 
far  as  her  interest  is  concerned,  must  be  af- 
firmed. The  other  appellants  should  have 
been  granted  the  relief  prayed,  for  th^  show 
that  their  ancestor  took  actual  possession  of 
at  least  8%  acres  of  the  land  described  In 
his  tax  deed.  Indeed,  the  proof  tends  to 
«how  that  be  took  possession  of  300  acres,  for 
be  deadened  that  amount  Under  the  deci- 
sions of  this  court  In  Carpenter  v.  Smith 
(Ark.)  88  S.  W.  976,  Sparks  v.  Farrls  (Ark.) 
71  S.  W.  256,  945,  and  Grill  v.  Hudson  (Ar^.) 
74  S.  W.  290,  when  appellants'  ancestors 
took  possession  of  part  of  the  land  described 
in  his  tax  deed,  that  possession  extended  to 
the  limit  of  bis  grant  There  was  no  one  in 
the  actual  occupancy  of  the  residue  of  the 
land,  not  occupied  by  B.  F.  Jones,  thus  dis- 
tinguishing the  case  In  that  particular  from 
Woolfork  V.  Buckner  (Ark.)  29  S.  W.  372: 
Tbe  decree  of  the  Mississippi  chancery 
court  dismissing  appellants'  complaint  Is  re- 
versed, and  the  cause  is  remanded,  with  dlrec^ 
tlons  to  enter  a  decree  quieting  the  title  of 
appellants  to  the  land  in  controversy,  except 
as  to  Mamie  Adkins,  and  affirming  the  Judg- 
ment dismissing  the  complaint  for  want  of 
equity  as  to  her.  The  court,  however,  before 
entering  decree  quieting  the  title  of  appel- 
lants to  the  lands  in  controversy  as  indicated, 
should  make  an  order  requiring  appellants 
to  make  good  to  appellee  the  tender,  with 
Interest 

On  Bebearlng. 

.  HILL,  O.  J.  Appellees  seek  to  have  the 
Judgment  changed  except  as  to  Mrs.  Adkins 
and  appellants  seek  to  have  It  changed  so  as 
to  permit  her  recovery.  The  court  has  care- 
fully gone  into  tbe  case  again  and  adheres 
to  the  decision  rendered.  It  Is  pointed  out 
that  an  undented  allegation  of  tbe  complaint 
is  that  Mamie  Adkins,  n6e  Jones,  was  a 
married  woman  at  tbe  time  of  the  rendition 
of  the  original  decree.  It  is  sought  to  bring 
her  within  the  fifth  paragraph  of  section 
4431,  Kirby's  Digest  Instead  of  the  eighth 
paragraph  under  which  this  recovery  was 
sustained  for  all  the  Jones  heirs  who  were 
minors  at  tbe  time  of  the  rendition  of  the  de- 
cree sought  to  be  vacated. 

To  obtain  relief  under  paragraph  6,  two 
elements  must  concur:  (1)  The  disabled  con- 
dition of  tbe  moving  party  must  not  appear 
in  the  record;  and  (2)  the  error  which  should 
cause  the  Judgment  to  be  vacated  must  not 
appear  In  the  proceedings.  It  was  not  intend- 
ed to  give  married  women,  minors,  and  lona- 
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tics  a  remedy  cumulative  to  tbeir  ezlstlng 
remedies  by  appeal,  writ  of  error,  certiorari, 
or  other  appropriate  method  of  review,  which 
would  correct  the  error  where  it  was  appar- 
ent In  the  proceedlnge.  When  the  error  and 
condition  do  not  appear  In  the  proceedings, 
therefore  these  remedies  are  unavailing,  then 
this  statute  reaches  erroneous  proceedings 
not  otherwise  correctible  tn  favor  of  the  per- 
sons laboring  under  disabilities  therein  men- 
tioned. Richardson  v.  Matthews,  58  Ark. 
484,  25  S.  W.  502,  Is  an  application  of  this 
statute.  A.  judgment  on  a  promissory  note 
was  rendered  against  a  married  woman, 
.'^he  had  not  appeared,  and  on  Its  face  the 
judgment  was  valid;  but,  as  a  matter  of 
fact,  she  was  surety  for  her  husband  and  son 
on  the  note  and  was  a  feme  covert;  the 
proof  of  her  condition  and  those  other  facti 
rendered  it  an  erroneous  proceeding,  but  one 
not  correctible  without  this  statute,  and  It 
was  held  to  apply. 

In  thle  case  the  coverture  of  Mrs.  Adklns 
did  not  affect  the  questions  Involved,  and  she 
appeared  and  put  into  the  proceedings  the 
facts  of  the  case,  and  these  facta  disclosed 
the  error  of  the  court  In  the  decree  rendered. 
The  court  and  her  counsel  put  a  construction 
on  the  decision  In  Woolforli  v.  Buckner,  60 
Ark.  165,  29  S.  W.  872,  which  rendered  It 
fatal  to  appellants'  cause,  and,  therefore,  an 
appeal  was  abandoned;  but  that  was  an 
erroneous  construction,  as  was  shown  when 
Sparks  v.  Parrls,  71  Ark.  117,  71  8.  W.  255, 
946,  was  decided.  Recently  this  court  on  ap- 
peal corrected  a  similar  misconception  of  It 
in  Rucker  v.  Dixon  (Ark.)  93  S.  W.  760. 
Therefore,  the  error  did  appear  In  the  pro- 
ceeding In  the  original  case  and  could  have 
been  corrected  on  appeal,  and  this  statute  is 
not  applicable,  and  the  rights  of  appellants 
must  stand  or  fall  on  the  eighth  paragraph 
of  section  4431  of  Kirby's  Digest  and,  for 
the  reason  pointed  out,  Mrs.  Adklna  la  pre- 
cluded from  recovery  under  It. 

Justices  BATTLB  and  RIDDICK  differ 
with  the  majority  of  the  court  on  the  point 
that  Mrs.  Adklns  is  barred.  They  contend 
that  she  had  one  year  after  reaching  21 
years  to  vacate  the  decree. 

The  motion  is  overruled. 


CINCINNATI,  N.  O.  &  T.  f.  K.  CO.  t. 

HOLI;AND. 
(Supreme  Court  of  Tennessee.    Oct  16,  1906.) 

Masitb  and  Ssbvaht— Ikjitbieb  to  Sebvart 
—  RAiLBOADa  —  Stattjtoby    Pbecautiohs  — 

CONTBIBtrrOBT  Negligencb. 

The  statute  providing  precautions  to  be 
taken  by  employes  in  cbaige  of  a  train  to  pre- 
vent accident  to  persons  on  the  track  is  for 
the  benefit  of  the  general  public  onl^,  so  that, 
where  an  employt  of  the  company  ia  injured 
on  the  tracks,  its  liability  depends  on  the  de- 
termination of  the  questions  of  negligence  and 
contributory  negligence  under  the  rules  of  the 
common  law. 

[Ed.   Note.— For  cases  in  point,   see  vol.  34, 
Cent  Dig.  Master  and  Servant,  (  159.] 


Appeal  from  Circuit  Court,  Hamilton  Comir 
ty;  M.  M.  Allison,  Jndg& 

Action  by  Fannie  Holland  against  the  Cin- 
cinnati, New  Orleans  ft  Texas  Padflc  Ball- 
road  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed  and  remanded. 

Early  &  Ford,  for  appellant  Frltcfaard  & 
Slzer,  for  appellee. 

WILKES,  J.  This  Is  an  action  to  recover 
damages  for  the  alleged  wrongful  killing  of 
Dock  Holland,  colored,  the  husband  of  the 
plaintiff,  Fannie  Holland.  There  was  a  ver- 
dict and  judgment  for  $1,000  In  favor  of  the 
plaintiff,  and  the  defendant  has  appealed. 

Dock  Holland  was  killed  while  riding  upon 
and  operating  a  railway  velocipede  on  the 
main  track  of  the  defendant's  road  between 
Boyce  Station  and  Chattanooga.  He  was  an 
employe  of  the  road,  and  his  duties  were  to 
attend  to  the  switch  and  signal  lights  and  to 
switch  the  mall  from  the  defendant's  mall 
train  to  those  of  the  Western  &  Atlantic  Rail- 
road at  Boyce.  He  must,  necessarily,  have 
passed  over  the  road  to  attend  to  his  duties. 

On  the  morning  of  his  death  Holland  had 
changed  the  mail  from  one  train  to  the  other 
at  Boyce,  and,  putting  a  velocipede  on  the 
track,  be  mounted  and  followed  the  first  sec- 
tion of  the  defendant's  fast  passenger  train. 
No.  8,  In  the  direction  of  Chattanooga.  The 
train  was  being  run  in  two  sections,  and  Hol- 
land, being  between  the  two,  was  run  down 
and  killed  by  the  last  section,  which  was 
running  at  60  miles  an  hour,  or  more,  whea 
he  was  stricken. 

Without  going  into  all  the  features  of  the 
case,  it  Is  sufficient  to  say  that  it  Is  assigned 
as  error  that  there  Is  no  evidence  to  support 
the  verdict  of  the  Jury. 

It  is  Insisted  upon  the  part  of  the  railroad 
company  that  the  statutory  precautions  w^e 
observed;  but  this  is  denied  by  the  plaintiff, 
and  there  is  some  evidence  to  support  the  jon- 
tentlon  of  the  plntntlff  upon  this  point 

Conceding,  therefore,  that  the  statutory 
precautions  were  not  observed,  we  think  the 
crucial  question  Is  whether  or  not  this  was 
a  case  which  required  the  observance  of  the 
statutory  precautions. 

We  think  there  is  ample  evidence  to  show 
that  the  plaintiff's  intestate  was  guilty  of  the 
grossest  contributory  negligence  In  attempt- 
ing to  operate  a  velocipede  upon  the  railroad 
track  between  the  two  sections  of  a  train 
which  were  running  at  the  rate  of  60  miles 
an  hour.  He  was  entirely  familiar  with  the 
schedule  of  the  trains.  He  knew  that  the 
first  section  had  passed  Boyce  going  In  the  di- 
rection of  Chattanooga,  and  that  the  second 
section  would  Immediately  follow  after;  and 
yet  be  placed  himself  upon  this  velocipede  In 
front  of  the  rear  section,  and  attempted  to  go 
down  the  road  between  the  two  sections,  his 
rate  of  speed  being  about  10  miles  per  hour. 

It  Is  not  shown  that  he  was  authorised  to 
use  a  velocipede,  or  that  it  was  done  with  the 
consent  of  the  railroad  company,  nor  that  It 
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(traa  neceasary  In  the  discharge  of  bis  dnty; 
bat,  on  the  contrary,  It  Is  charged,  and,  we 
think,  clearly  appears,  that  he  was  nslng  !t 
for  his  own  convenience  and  without  the  con- 
sent of  the  defendant 

If  the  rale  of  common-law  liability  la  ap- 
plied, w*  think  It  clear  that  because  of  hla 
negligence  and  we  may  say  recklessness,  be 
would  not  be  entitled  to  any  recovery,  and,  if 
he  Is  entitled  to  any  recovery  It  must  be  sole- 
ly on  the  ground  that  the  company  failed  to 
observe  the  statutory  precautions ;  for  there 
la  no  evidence  to  show  that  he  was  run  down 
recklessly  or  maliciously  by  the  railroad  em- 
ployes, but  everything  was  done  that  could 
be  done  to  stop  the  train  after  deceased  was 
dlacovered. 

We  are  of  opinion  that  the  principles  laid 
down  In  the  cases  of  Railroad  v.  Burke,  6 
C^ld.  45,  Railroad  v.  Rush,  16  Lea,  146,  Rail- 
road V.  Robertson,  9  Heisk.  276,  and  Rail- 
road Co.  V.  Hicks,  88  Tenn.  301,  17  S.  W. 
1036,  should  govern  and  control  in  the  deter- 
mination of  this  suit 

In  the  last  case.  Railroad  Co.  v.  Hlcka,  88 
Tenn.  801,  17  S.  W.  1036,  the  plaintiff  waa 
oalng  a  velocipede  on  the  track  rightfully.  It 
was  completely  under  his  control,  and  could 
be  easily  removed  from  and  replaced  upon 
the  track.  On  a  trial  the  circuit  judge 
charged  that  the  statutory  precautious  were 
applicable ;  but  this  court  held  that  the  appli- 
cation of  the  rule  to  employes  upon  the  track, 
even  In  the  discharge  of  their  duties,  would 
necessitate  the  stopping  of  all  tralna  when- 
ever they  came  in  sight  of  section  hands  up- 
on the  road,  although  It  was  altogether  rea- 
sonable that  such  hands  would  get  out  of  the 
-way  without  making  it  necessary  to  stop  at 
all,  and  that  a  proper  charge  would  have 
been  that  the  road,  when  it  sees  an  employ^ 
on  the  track  In  peril  of  being  run  over,  must 
do  all  In  its  power  to  avert  a  collision,  and 
prevent  an  injury,  which  Is,  in  effect  apply- 
ing the  rule  of  the  common  law. 


In  the  case  of  Railroad  t.  Rush,  16  Lea, 
146,  a  brakeman  of  a  freight  train  was  sent 
by  his  conductor  to  display  a  danger  signal 
to  a  passenger  train,  but  fell  asleep  on  the 
track  and  was  killed  by  the  train  he  was  at- 
tempting to  flag;  and  it  was  held,  in  sub- 
stance, that  the  statutory  provisions  are  not 
applicable  In  case  of  Injuries  caused  by  mov- 
ing trains  In  favor  of  employes  whose  negli- 
gence caused  or  contributed  to  the  accident 
In  that  case  the  court  quotes  with  approval 
from  Railroad  v.  Burke,  6  Cold.  46,  to  the  ef- 
fect that  an  action  will  not  lie  on  behalf  of 
an  agent  or  servant  whose  negligence  or  will- 
ful act  caused,  or  contributed  to  cause,  the 
accident  or  collision  which  occasioned  the 
injury. 

Judge  Cooper  states  that  this  latter  clause 
In  the  Coldwell  Case  strikes  the  true  note: 
"The  statute  was  intended  for  the  benefit  of 
the  general  public,  not  for  the  servants  of 
the  company,  and  clearly  not  for  a  servant 
whose  negligence  caused,  or  contributed  to 
cause,  the  accident  The  Legislature  surely 
never  Intended  that  a  railroad  company  by  a 
mere  noncompliance  with  certain  forms 
made  obligatory  as  to  a  stranger,  whether 
their  observance  would  have  prevented  the 
act  or  not,  should  become  liable  to  an  em- 
ploye whose  plain  dereliction  of  duty  caused 
the  accident" 

In  the  language  of  Judge  McFarland  in 
Railroad  v.  Robertson,  9  Heisk.  276:  "The 
liability  of  the  company  to  Its  agent  for  In- 
juries resulting  from  the  misconduct  or  neg- 
ligence of  that  agent  must  be  determined,  not 
by  the  statute,  but  by  the  commou-law  prin- 
ciples." 

Under  the  facts  as  we  find  them  In  the  rec- 
ord, we  think  that  there  is  no  liability  on  the 
part  of  the  defendant  railroad ;  and  the  judg- 
ment of  the  court  below  Is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

The  appellee  will  pay  the  coats  of  the  ap- 
peaL 
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GERMAN  INS.  00.  T.  GIBBS.  WILSON  & 

CO. 
(Court  of  OivU  Appeals  of  Tuaiu    April  28, 

On  rehearing.    Motion  for  rehearing  over- 
ruled. 
For  original  opinion,  see  92  S.  W.  1068. 

BOOKHODT,  J.  Our  attention  Is  called 
In  the  motion  tor  rehearing  to  a  statement  lu 
the  opinion  which  Is  mlsleadlni^  In  speaking 
of  the  declarations  In  the  deposition  of 
Hewitt  purporting  to  hare  been  taken  before 
Ponder  S.  Carter,  notary  public  of  Natchi- 
toches parish,  La.,  we  say:  "The  declara- 
tions and  admissions  were  to  the  efTect  that 
about  600  bundles  of  ties  and  SOO  rolls  of 
bagging,  composing  part  of  the  stock  at  the 
time  the  insurance  policy  was  written,  be- 
longed to  the  Rotan  Grocery  Company."  The 
exact  declaration  as  shown  by  the  bill  of  ex- 
ception was:  "I  had  In  stock  at  the  time 
of  the  fire  several  cars  of  grain  and  hulls, 
and  also  about  600  bundles  of  ties  and  SOU 
rolls  of  bagging,  which  belonged  to  the  Rotan 
Grocery  Company."  This  declaration  Is  sub- 
stituted for  the  statement  in  the  opinion,  and 
in  this  respect  the  opinion  Is  corrected. 

This  correction  does  not  aSTect  the  conclu- 
sion reached,  and  the  motion  for  rehearing  la 
overruled. 

McALLBN  et  al.  t.  RAPHAEL  et  aL* 

(Court  of   Oivll   Apppals  of  Texas.    June   13, 
190&    Rebearinft  Denied  Oct  10,  1906.) 

1.  ExEGirroRS  and  Aduinistbatobs  —  Inde- 
pendent    EXECCTRIX    —    C!ONVBTANCES    OF 

Real  Estate— Validitt. 

Under  Pascb.  Dig.  art.  1284,  providing 
that,  when  a  married  woman  la  an  executrix, 
■he  and  her  husband  shall  act  Jointly  in  all 
matters  pertaining  to  her  representative  ca- 
pacity, a  widow,  becoming  independent  execu- 
trix, under  article  1871,  by  qualifying  aa  execu- 
trix of  the  will  of  her  husband,  has  on  her 
subsequent  marriage  the  power  to  act  as  inde- 
pendent executrix,  and  has  the  power  to  make 
a  conveyance,  in  which  her  husband  joins,  in 
satisfaction  of  an  obligation  incurred  by  her 
testator. 

[Ed.  Note.— For  cases  In  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  j 
226.] 

2.  Deeds— Execution. 

A  person  ma^^  execute  a  deed  by  requesting 
another  to  sign  bis  name  thereto,  or,  when  an- 
other has  signed  his  name  thereto  without  his 
request,  by  the  acceptance  of  it  as  his  own. 

[Ed.  Note.— For  cases  In  point,  see  vol.  16, 
CJent  Dig.  Deeds,  S8  89-93.] 

3.  Evidence — Contbacts  — Authentication. 

A  party  filed  an  affidavit  of  forgery  of  an 
alleged  agreement  by  a  grantee  to  reconvey. 
The  signature  of  the  grantee,  who  was  dead, 
was  in  the  handwriting  of  one  of  the  attest- 
ing witnesses.  The  persons  whose  names  ap- 
peared as  attesting  witnesses,  including  the 
notary  taking  the  grantee's  acknowledgment, 
were  dead.  They  had,  when  living,  a  good 
standing  in  the  community.  Held  that,  as  the 
proof  of  the  execution  of  the  agreement  was  the 
proof  required  at  common  law,  the  agreement 
was  shown  to  be  genuine  aa  a  matter  of  law. 

•Writ  of  error  denied  by  Supreme  Court. 


4.  Speoifio  PxBroBUANCB— ComBAon  —  Dkf- 

INITENESS. 

An  instrument  reciting  a  conveyance  of 
land  described  to  save  costs  by  enabling  tiie 
grantee  to  prosecute  suits  to  settle  title,  bind- 
ing the  grantee  to  reconvey  at  Uie  termination 
of  the  litigation  or  when  the  grantor  might 
require,  is  sufficiently  definite  for  a  basis  for 
a  decree  of  specific  performance. 

[Ed.  Note.— For  cases  In  point,  see  vol.  44, 
Cent  Dig.   Specific  Performance,   {{   61-6&] 

6.  Vkndob   and   PuBCHASKB— Aobeeuert   to 
Reconvey— Validity. 

A  grantor  conveyed  land  for  the  expressed 
consideration  of  (1,600.  The  grantee  executed 
a  contract  to  reconvey.  The  two  instruments 
formed  one  transaction.  Held,  that  the  agree- 
ment to  reconvey  must  be  given  effect,  notwith- 
standing the  expression  of  a  consideration  in 
the  deed. 

6.  CoRTRAcrrs— Conbidebatioh. 

A  grantor  conveyed  land  for  an  expressed 
consideration  of  $1,600.  The  grantee  executed 
a  contract  to  reconvey.  The  two  instruments 
formed  one  transaction.  The  purpose  of  the 
conveyance  was  to  enable  the  grantee  to  litigate 
the  title.  Held,  that  the  agreement  to  reconvey 
was  supported  by  a  sufficient  consideration. 

7.  APPEAI/— ASSIONMENT  OF  Ebbob— Pboposi- 
TION— Bbiefb. 

An  assignment  of  error  cannot  be  con- 
sidered, where,  as  briefed,  the  proposition  snb* 
joined  to  It  deaki  with  more  than  one  subject 
a  Same. 

Court  of  Civil   Appeals,   Rules  20-31  (67 

5.  W.  xvi)  require  that  the  particular  points 
sought  to  be  made  I}y  an  assignment  sliall  be 
stated  In  the  form  of  propositions,  followed  by 
an  appropriate  statement  Assignments  of  error 
related  to  rulings  on  special  exceptions  to  dif- 
ferent pleadings.  There  was  no  statement  in 
the  brief  giving  the  nature  of  any  particular 
exception  that  was  ruled  on,  nor  its  applica- 
tion to  the  pieadino  demurred  to,  bat  it  referred 
generally  to  the  pleadings.  Held,  that  the  as- 
signments were  not  briefed  as  prescriiied  by  the 
rules,  and  would  not  be  considered  on  appeal. 

9.  Sake— RuLiNoa— Deicubbxbs— ExoEPTioRS 
— Pbopositions. 

Where  exceptions  to  a  pleading  are  raised 
by  si>ecial  demurrers,  the  question  Is  whether 
the  matters  attacked  are  properly  pleaded,  and 
an  assignment  that  the  court  erred  in  ita 
rulings  must  be  followed  by  a  proposition  deal- 
ing with  that  question. 

10.  Judges— DiBQUALiFioATioR    of   Jtfdoe — 
Effect  on  Validity  or  Judgment. 

That  the  regular  district  judge  appeared 
to  some  extent  as  one  of  the  counsel  for  the 
successful  party  is  no  ground  for  reversal  of 
the  judgment,  where  on  the  agreed  statement 
of  facts  no  other  result  is  possible  than  the 
verdict  which  the  court  directed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29. 
Cent   Dig.  Judges,  {«  235-239.] 

11.  APFEAI/— ASSIONVENT     OF     EBBOB— StTFFI- 
OIENCT. 

Under  an  assignment  of  error  comj^iain- 
ing  of  the  error  of  the  court  in  not  granting  a 
change  of  venue,  the  proposition  that  the  motion 
for  a  change  of  venue  should  have  been  granted 
is  not  an  appropriate  proposition,  and  the  as- 
signment will  not  be  reviewed  on  appeal. 

12.  Judges— Speoiai.   Tebmb— AuTBOBrrr   to 
Call. 

The  regular  district  judge  alone  haa  power 
to  create  a  special  term. 

[Ed.  Note.— For  cases  In  point,  see  vol.  29, 
Cent  Dig.  Judges,  ^  99;  vol.  13,  Cent  Dig. 
Courte,  (  219.] 

13.  Pleading- SiORATUKK  —  SiaitAxms   or 
Counsel. 

Rev.  St  1895,  art  271,  prohibits  judge* 
of  courts  of  record  from  appearing  and  plead- 
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ing  as  attomeya.  A  pleadine  by  a  partj  in 
the  district  court  was  signed  by  two  attorneys, 
one  of  whom  was  the  judge  of  the  court.  Held, 
that  the  court  properly  allowed  the  pleading  to 
stand ;  it  being  signed  by  one  who  was  allowed 
to  sign  it 
14.  SpEcino    Pkbtobuahob— Laohks  — Staia 

DEliAHD. 

A  grantee  executecT  an  instrument  bind- 
ing him  to  reconvey.  His  independent  execa- 
truc,  joined  by  her  husband,  executed  a  deed 
of  reconveyance,  which  the  parties  believed  was 
valid,  and  a  satisfaction  of  the  obligation  to 
reconvey.  For  many  years  the  validity  of  the 
reconveyance  waa  not  contested.  HeU,  tliat 
the  failure  of  tlie  original  grantor  to  bring 
suit  to  compel  specific  performance  waa  ex- 
cused, and  the  agreement  to  reconvey  was  not 
a  stale  demand. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  H  S27-335.] 

Appeal  from  District  Court,  Cameron  Cotm- 
ty;  B.  A.  StevenB,  Judge. 

Action  by  Salome  McAllen  and  otliers 
against  O.  M.  Raphael  and  others.  From  a 
Judgment  for  defmdants,  plaintiffs  appeal. 
Affirmed. 

J.  0.  Sullivan,  3.  D.  Chllds  and  W.  N. 
Parks,  for  appellants.  Jas.  B.  Wells  and 
Kleberg,  Davidson  &  Neethe,  for  appellees. 

JAMES,  O.  J.  This  is  the  second  appeal 
in  this  litigation;  a  former  judgment  on 
demurrers  having  been  reversed  and  the 
cause  remanded.  11  Tex.  Civ.  App.  116,  32 
8.  W.  449. 

On  Febrtiary  8,  1905,  plaintiffs  (appellants) 
filed  their  fourth  amended  original  petition 
upon  which  the  recent  trial  was  had.  It 
alleged  the  death  of  plaintiff  Salome  Mc- 
Allen, and  made  the  proper  parties  plaintiffs 
in  her  stead.  It  alleged  that  plaintiffs  were, 
on  January  1,  1893,  owners  in  fee  simple  and 
in  possession  of  an  undivided  interest  of 
12  leagues  in  the  Las  Mestenas  grant,  de- 
scribing same;  that  on  April  25,  1859,  Mif- 
flin Kenedy,  the  then  owner  of  such  in- 
terest, conveyed  same  to  John  Young,  it 
constituting  in  fact  all  of  said  Kenedy's  in- 
terest in  the  grant;  that  on  September  3, 
1886,  said  Mifflin  Kenedy  made  a  deed  for 
same  Interest  to  his  son  Thomas  Kenedy; 
that  on  January  1,  1893,  plaintiffs  were 
dispossessed  by  defendants;  that  the  claim 
of  defendants  is  based  upon  an  instrument 
purporting  to  be  an  agreement  to  reconvey 
from  John  Young  to  MlfQin  Kenedy,  dated 
April  25,  1859,  which  instrument  is  charged 
by  plaintiffs  to  be  a  forgery;  that  on  May 
30,  1867,  Salome  McAllen  and  her  husband, 
John  McAllen,  were  Induced  by  certain  false 
and  fraudulent  representations  concerning 
the  said  writing,  made  by  Mifflin  Kenedy, 
through  his  agent  and  attorney,  William  O. 
Elale,  to  execute  the  Instrument  of  reconvey- 
ance dated  May  30,  1867,  and  without  any 
consideration;  that  said  Salome  McAllen 
and  John  Young  did  not  discover  said  fraud 
until  on  or  about  January  1,  1893,  when 
this  suit  to  set  aside  said  reconveyance  was 
promptly  begun.     The  petition   further  set 


forth  that  on  said  date,  May  80,  1807,  the 
plaintiff  John  Young,  Jr.,  was  a  minor  and 
owned  one-half  of  the  property,  and  did  not 
execute  the  same;  that  the  reconveyance  was 
an  attempted  conveyance  of  a  trust  estate 
by  Salome  McAllen  and  her  husband,  John 
McAllen,  and  purported  to  have  been  made 
by  them  am  executor  and  executrix  of  the 
will  of  John  Young,  without  any  order  of 
the  probate  court,  and  without  any  considera- 
tion, and  not  in  the  capacity  of  independent 
executor  or  executrix,  nor  Individually,  and 
it  was  for  these  reasons  void  and  of  no 
effect,  the  said  John  McAllen  nerer  having 
qualified  as  her  coexecutor,  and  he  bad  no 
authority  to  convey  the  l^nd,  or  to  Join  his 
wife  in  such  conveyance;  that  as  a  convey- 
ance of  Salome  McAllen's  half  interest  in 
the  land  it  had  no  effect  because  not  ac- 
knowledged by  her  as  required  by  law  of 
married  women  for  the  conveyance  of  their 
separate  estate,  and  it  was  void  as  a  con- 
veyance of  her  son's  interest  because  there 
was  no  order  of  any  probate  court  In  refer- 
ence thereto;  that,  if  said  instrument  creat- 
ed a  trust  In  John  Young,  it  waa  barred  by 
the  statute  of  limitations  of  four  years  after 
his  death;  that  said  Salome  had  been  his 
executrix  for  more  than  four  years,  and  the 
reconveyance  was  void  or  voidable  because  it 
purports  to  have  been  executed  by  them  as 
executrix  and  coexecutor  of  John  Young, 
and,  more  than  four  years  having  elapsed 
since  her  qualification  as  executrix,  it  was 
their  duty  to  assert  the  statute  against  such 
trust,  and  their  act  could  not  bind  the  es- 
tate under  such  circumstances,  etc.  This 
reference  to  plaintiffs'  pleading  is  all  that 
Is  deemed  necessary  to  give  the  nature  of 
the  case.  To  parts  of  the  pleading  exceptions 
seem  to  have  been  sustained.  The  defendant 
Fant  disclaimed,  and  appellees  filed  their 
third  amended  original  answer  and  a  fourth 
supplemental  answer,  which  contained  a  gen- 
eral denial,  a  plea  of  not  guilty,  and  other 
matters  which  we  deem  It  unnecessary  to  set 
forth  here.  After  the  evidence  was  introduced 
the  court  Instructed  the  jury  to  find  for  the 
defendants. 

The  instrument  to  whldi  this  controversy 
relates  appears  as  followe: 

"Whereas,  on  this  25th  day  of  April,  1850, 
Mifflin  Kenedy,  by  deed  In  fee,  in  considera- 
tion of  one  thousand  five  hundred  dollars  ex- 
pressed as  a  consideration,  has  conveyed  to 
the  undersigned  John  Young  all  the  right, 
title  and  claim  and  Interest  which  he,  said 
Mifflin  Kenedy,  had  in  and  to  twelve  leagues 
of  land  situated,  lying  and  being  in  the 
county  of  Cameron  and  state  of  Texas,  be- 
ing part  and  parcel  of  a  tract  or  parcel  of 
land  granted  by  the  proper  officers  of  the 
crown  of  Spain  In  America  on  the  19th  day 
of  April,  1798,  to  Vicente  Hlnojosa,  contain- 
ing thirty-four  leagues  of  land  for  large 
stock,  one  league  for  smaller  stock,  eight 
caballerins,  and  two  hundred  and  seventy- 
two  thousand  six  hundred  and  twenty-two 
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square  varas,  be  the  same  more  or  less,  all 
which  will  more  fully  and  at  large  appear 
by  reference  to  said  deed;  and  whereas, 
Bald  conveyance  was  inade  to  save  costs  to 
enable  the  said  John  Young  to  commence 
and  prosecute  all  such  suits  in  his  own  name 
which  may  be  necessary  to  eettle  the  title 
to  and  recover  the  said  twelve  leagues  of 
land  from  those  who  are  in  possession  or 
who  claim  title  to  the  same,  and  said  Young 
has  employed  counsel,  and  with  consent  of 
said  Eenedy  has  as  a  fee  agreed  to  convey 
to  said  counsel  one-fourth  of  all  the  land 
recovered,  or  as  to  which  said  title  Is  set- 
tled: Now,  in  consideration  of  the  prem- 
ises, said  Young  agrees,  when  said  litiga- 
tion is  ended,  or  when  said  Kenedy  may  re- 
quire, to  reconvey  to  him  all  the  said  land 
so  conveyed,  except  that  agreed  to  be  con- 
veyed as  a  fee  as  aforesaid;  the  said  ICenedy 
accounting  with  and  paying  to  said  Young 
bis  proper  proportion  of  all  the  legal  fees, 
costs,  and  charges  of  the  said  litigation.  In 
testimony  whereof  the  said  John  Young  here- 
to subscribes  his  name  the  day  and  the  year 
first  hereinbefore  mentioned.     John  Yoimg. 

"Signed  and  delivered  in  presence  of  (the 
words  'one  thousand  five  hundred'  Interlin- 
ed before  signed)  J.  Oalvan,  Rob  Hughes, 
Israel   B.   Bigelow. 

"The  State  of  Texas,  County  of  Cameron. 
Be  It  known  that  on  this  the  29th  day  of 
April,  A.  D.  1859,  personally  appeared  be- 
fore me,  Jeremiah  Galvan,  a  notary  public 
In  and  for  the  county  and  state  aforesaid, 
duly  commisaloned  and  sworn,  John  Young, 
to  me  well  and  personally  known,  who 
stated  to  me  that  be  executed  the  foregoing 
instrument  of  writing  and  acknowledged  the 
same  to  be  his  act  and  deed,  for  the  con- 
sideration and  purposes  therein  set  forth 
and  expressed.  In  testimony  whereof,  1  have 
hereunto  set  my  hand  and  seal  of  office  this 
the  29th  day  of  April,  A.  D.  1859.  Jeremiah 
Galvan,  Notary  Public.    [L.  S.] 

"The  State  of  Texas,  County  of  Cameron. 
The  above  and  foregoing  instrument  of  writ- 
ing was  filed  for  record  May  25th,  A.  D. 
1867,  and  recorded  same  day  in  Book  A  of 
Supplemental  Records  of  Cameron  County, 
Texas,  on  pages  472  and  473.  To  certify 
which,  witness  my  hand  and  seal  of  office 
this  25th  day  of  May,  A.  D.  1867.  Wm. 
W.  Davis,  Dep.  Clk.  Co.  Court,  Cameron 
Co.,  Texas." 

The  reconveyance  of  May  30,  1867,  after 
certain  recitals,  concludes  as  follows: 

"Now,  therefore,  know  all  men  by  these 
presents,  that  we,  Salome  McAllen,  executrix 
of  the  last  will  and  testament  of  John  Young, 
deceased,  acting  with  her  said  husband, 
John  McAllen,  for  the  consideration  of  one 
dollar  to  us  in  band  paid,  the  receipt  where- 
of Is  hereby  confessed  and  acknowledged, 
and  In  further  consideration  of  the  foregoing 
recitals,  do  sell  and  convey  unto  the  said  Mif- 
flin Kenedy,  and  to  his  heirs  and  assigns,  all 
and  singular  the  rights,  Interest  and  estate 


in  and  to  the  aforesaid  twelve  leagues  of 
land,  with  Its  hereditaments  and  appurte- 
nances, as  conveyed  by  the  said  Kenedy  to 
the  said  John  Young  In  and  by  the  said  first 
herein  recited  conveyance,  so  as  in  all  re- 
spects to  vest  In  the  said  Kenedy,  his  heirs 
and  assigns,  the  same  estate  as  held  by  him 
in  the  said  lands  before  the  said  first  recited 
conveyance.  To  have  and  to  bold  all  and 
singular  the  lands  In  question,  with  their 
hereditaments  and  appurtenances,  unto  the 
said  Kenedy,  his  heirs  and  assigns,  forever. 
In  witness  whereof,  we  do  hereto  set  our 
hands  this  80th  day  of  May.  A.  D.  1867. 
Salome  Balli  de  McAllen,  Executrix  of  the 
Last  Will  of  J.  Young,  Dec'd.  John  McAllen, 
Coexecutor  with  Salome  McAllen  of  Last 
Will  of  John  Young,  Dec'd. 

"The  State  of  Texas,  County  of  Cameron. 
Before  me,  the  undersigned  authority,  per- 
sonally appeared  Salome  Balli  de  McAllen, 
executrix  of  the  last  will  of  John  Young, 
dec'd,  and  John  McAllen,  her  husband  and 
coexecutor  with  her  of  said  will,  both  parties 
being  to  me  personally  and  well  known,  and 
who  signed  the  within  Instrument  of  writing 
in  my  presence  and  severally  acknowledged 
to  me  that  they  had  make  and  executed  the 
some  for  the  consideration,  objects  and  par- 
poses  therein  expressed  and  set  forth ;  and 
the  said  Salome  Balli  McAllen,  having  been 
examined  by  me  privily  and  apart  from  her 
said  husband,  after  having  the  said  instru- 
ment fully  explained  to  her,  declared  that 
she  had  willingly  signed,  sealed  and  deliv- 
ered the  same,  and  that  she  wished  not  to 
retract  It.  To  certify  which,  witness  my 
hand  and  seal  of  office  this  sixth  day  of  June, 

A.  D.  1867.  P.  E.  Starck,  Clk.  Co.  Conrt, 
Cameron  Co.,  Tex.  [Seal.] 

"The  State  of  Texas,  County  of  Cameron. 
The  above  and  foregoing  Instrument  of  writ- 
ing was  filed  for  record  June  6th,  A.  D.  1867, 
and  recorded  June  9th,  A.  D.  1807,  in  Book 

B,  Supplemental  Records  of  Real  Estate  of 
Cameron  County,  Texas,  pages  1,  2,  and  3. 
To  certify  which,  witness  my  hand  and  seal 
of  office  the  day  above  written.  [Signed] 
William  W.  Davis,  Depy.  Clk.  County  Courl; 
Cam.  Co.,  Texas.    [Seal.]" 

It  was  proved  that  John  Young  had  died  In 
1859,  and  that  his  widow,  Salome,  qualified 
as  the  independent  executrix  of  his  °will. 

Several  contentions  made  by  appellants  as 
to  the  effect  of  the  Instrument  of  May  SO, 
1867,  as  a  conveyance,  or  reconveyance,  of 
the  land,  may  be  disposed  of  at  this  point. 
The  subsequent  marriage  of  Salome  to  John 
McAllen  did  not  afTect  her  capacity  or  power 
to  act  as  independent  executrix  for  reasons 
hereinafter  explained.  If  John  Young  had 
taken  the  deed  from  Kenedy  with  the  agree- 
ment on  his  part  to  reconvey  It,  snch  an  ob- 
ligation was  one  which  could  have  been 
enforced  in  the  probate  conrt,  had  the  estate 
of  John  Young  been  administered  there.  The 
statute,  In  our  opinion,  extends  to  any  writ- 
ten agreement  for  the  conveyance  of  proper- 
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ty.  Peters  t.  Pbllllps,  19  Tex.  70,  70  Am. 
Dec.  819.  Consequently,  Mrs.  Xonng,  being 
Independent  execntrlx,  bad  power  as  execu- 
trix to  satisfy  tbat  obligation  by  means  ot  a 
reconveyance.  The  question  whether  or  not 
this  agreement  was  sufficient,  under  the  stat- 
ute of  frauds,  to  admit  of  specific  perform- 
ance, will  be  considered  later.  She  executed 
the  reconveyance  as  executrix,  was  Joined  by 
ber  husband  in  the  act,  and  the  deed  had  the 
effect  of  passing  the  title  of  herself  and  son 
'  to  all  the  land  back  to  Kenedy,  unless  api)el- 
lants  were  entitled  to  have  It  set  aside  for 
fraud  in  Its  procurement 

The  statute  In  force  at  the  time  of  Young's 
death,  and  at  the  time  of  the  reconveyance 
with  reference  to  the  capacity  of  a  married 
woman  to  act  as  executrix  or  administra- 
trix, is  as  follows:  Pasch.  Dig.  art  1284: 
"Whenever  a  married  woman  may  be  ap- 
pointed execntrlx  or  administratrix  and  shall 
wish  to  accept  and  qualify  as  such,  she  may. 
Jointly  with  her  husband  execute  such  bond 
as  the  law  requires,  and  acknowledge  the 
same  before  the  chief  justice,  •  •  •  and 
such  bond  shall  bind  her  estate  In  the  same 
manner  as  if  she  were  a  feme  sole,  and  when- 
ever an  execntrlx  or  administratrix  may  be 
a  married  woman  she  and  her  husband  shall 
act  Jointly  in  all  matters  pertaining  to  said 
representative  capacity."  The  will  of  John 
Tonng  appointed  his  wife,  Salome  Xonng, 
tils  sole  executrix,'  and  directed  that  only  an 
Inventory  should  be  taken  of  his  estate,  and 
that  no  other  proceedings  take  place  In  the 
probate  court  In  reference  to  his  estate.  She 
<inallfled  by  taking  the  oath.  She  thereby 
became  the  independent  executrix  of  the  will 
under  article  1371,  Pasch.  Dig.  The  above 
article  1284,  Pasch.  Dig.,  was  Intended  to 
apply  particularly  to  regular  administrations 
•In  the  probate  court,  or  cases  where  It  was 
necessary  for  the  executrix  or  administra- 
trix to  give  Iwnd.  Where  the  surviving  wife 
qualified  as  executrix,  and  married  again,  it 
probably  became  necessary,  ordinarily,  under 
such  statute,  for  her  husband  to  Join  her 
-In  the  bond,  In  order  for  her  to  continue  to 
-exercise  her  powers,  which  thereafter  had  to 
be  performed  Jointly  by  both.  But  here  she 
was  relieved  by  the  terms  of  the  will  from 
giving  any  bond,  and  if  the  direction  of  the 
will  WEB  to  be  observed,  as  we  think  It  must 
-after  as  well  as  before  her  remarriage,  there 
was  no  bond  to  be  given  by  her,  nor  for  him 
to  Join  her  In  giving.  The  provision  as  to 
their  acting  Jointly  was,  if  essential^  fully 
complied  with  In  the  execution  of  this  deed  of 
reconveyance. 

PlalntlfTs  filed  an  affidavit  of  forgery  with 
reference  to  the  agreement  to  reconvey.  The 
testimony  Introduced  .showed  indisputably 
-the  following  facts:  That  the  only  party 
whose  name  is  connected  with  that  Instm- 
jnent  who  was  living  at  the  time  suit  was 
brought,  was  Mifflin  Kenedy,  and  be  did  not 
jBee  it  executed.    That  the  three  persons  whose 


names  appear  as  subscribing  witnesses.  In- 
cluding Jeremiah  Oalvan,  who  appears  also 
as  the  notary  who  took  Xoung's  acknowledg- 
ment have  all  long  since  passed  away;  also 
Xoung.  That  John  Xonng,  Mifflin  Kenedy, 
and  the  subscribing  witnesses,  J.  Gal'van, 
Robert  Hughes,  and  Israel  B.  Blgelow,  all 
resided  In  Brownsville,  Cameron  county,  and 
were  persons  well  known.  That  the  three 
witnesses  were  men  of  good  character  and 
standing  in  that  community.  Tbat  the  signa- 
tures of  the  witnesses,  and  of  the  notary  to 
the  certificate  of  acknowledgment  were  their 
genuine  signatures.  That  the  body  of  the 
Instrument  was  In  the  handwriting  of  the 
subscribing  witness  Hughes,  as  was  the  deed 
from  Kenedy  to  Xoung  bearing  the  same 
date.  On  behalf  of  the  plalntlfTs  there  was 
testimony  showing  that  the  signature  of 
Xoung  was  not  in  his  handwriting,  and  was 
In  the  handwriting  of  Blgelow,  one  of  the 
subscribing  witnesses.  This  was  the  state  of 
the  evidence  when  the  court  directed  the  Jury 
to  find  for  defendants.  Appellants  contend 
that  the  issue  of  forgery  should  have  been 
submitted  to  the  Jury.  The  affidavit  of  for- 
gery required  from  the  defendants  proof  of 
the  execution  of  the  instrument  by  Young  as 
at  common  law,  assuming,  as  plaintiffs  con- 
tend, that  the  circumstances  did  not  entitle 
It  to  the  dignity  of  an  ancient  Instrument 
It  was  difflcult  to  conceive  how  an  instru- 
ment signed  by  one  person,  through  another, 
of  the  age  of  this  one,  when  all  the  persons 
that  appear  to  have  been  connected  with 
the  preparation  and  execution  of  the  Instru- 
ment are  dead,  could  be  proved,  if  the  proof 
here  was  not  sufficient  We  do  not  under- 
stand appellants  to  claim  that  It  was  not 
sufficient,  but  that  the  fact  should  have 
been  left  to  the  Jury,  and  not  assumed  by 
the  court 

A  person  may  execute  a  deed  and  make 
It  his  act  by  requesting  another  to  sign  his 
name  thereto,  or  when  another  has  signed 
his  name  thereto  without  his  request  If  he 
should  adopt  It  as  his  own.  Hence,  when 
It  was  shown  that  the  name  of  Xoung,  sub- 
scribed to  this  Instrument  was  in  the  hand- 
writing of  another  person,  it  was  not  of  ne- 
cessity a  forged  Instrument;  but  in  view  of 
the  affidavit  of  forgery.  It  was,  we  think.  In- 
cumbent upon  defendants  to  go  further,  and 
show  by  facts  or  circumstances  an  adoption 
of  the  Instrument  by  Xoung,  or  a  condition 
of  things  which  would  tend  to  remove  the 
suspicion  that  the  signature  was  an  unau- 
thorized act  If  this  instrument  had  no 
certificate  of  acknowledgment  but  simply 
the  name  of  Xoung  signed  to  It  as  grantor, 
and  the  names  of  the  three  persons  as  sub- 
scribing witnesses,  and  the  proof  was  that 
Xoung's  name  was  in  the  handwriting  of 
one  of  the  witnesses,  and  the  signatures  of 
the  witnesses  were  shown  to  be  genuine,  to- 
gether with  the  further  proof  that  the  men 
whose  names  appear  as  witnesses.  Including 
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the  one  tn  whose  handwrlUng  the  grantor's 
name  was  written,  were  men  of  probity,  and 
ail  said  persons  were  dead,  we  seriously 
doubt  that  a  finding  that  the  deed  was  a 
forgery  would  be  permitted  to  stand  upon 
such  a  state  of  evidence.  But  we  are  more 
firmly  of  this  opinion  when  it  appears,  as 
In  this  case,  that  an  o£Bcer  has  placed  his 
certificate  upon  the  instmment,  certifying 
that  the  person  whose  name  appears  therein 
as  the  grantor — in  this  instance  John 
Young — who  was  well  Imown  to  1dm,  per- 
sonally appeared  before  him  and  acknowl- 
edged that  he  had  executed  It  We  realize 
that  the  affidavit  of  forgery  rieadied  and  af- 
fected the  entire  Instrument,  and  that  to 
give  the  certificate  of  acknowledgment  ef- 
fect for  its  recitals,  in  view  of  the  afSdavlt, 
It  may  have  been  necessary  to  show  some- 
thing more  than  the  genuineness  of  the  no- 
tary's signature.  That  something  more  could 
not  consist  of  the  testimony  of  the  notary, 
as  in  the  case  of  Willis  t.  Lewis,  28  Tex.  190, 
because  here  the  notary  was  dead.  The 
same  could  only  be  substantiated  by  circum- 
stances, and  in  our  opinion,  when  it  appeared 
as  an  undisputed  fact  that  the  notary  Imew 
John  Young,  as  he  must  have  from  all  the 
testimony,  and  that  the  notary  himself  was 
a  man  of  high  character,  as  was  undisputed, 
the  suspicion  created  by  the  affidavit  tliat 
the  notary  gave  a  false  certificate,  or  that 
he  was  mistaken  in  the  person  who  appeared 
before  him,  was  removed,  and  the  verity  of 
the  certificate  was  indicated,  and,  this  testi- 
mony being  undisputed,  the  jury  would  have 
had  nothing  before  them  on  which  to  base 
a  contrary  finding.  There  Is  nothing  in  the 
case  of  Belcher  v.  Fox,  60  Tex.  527,  to  the 
contrary.  We  deem  It  proper  to  state,  be- 
fore leaving  this  subject,  that  one  of  the  wit- 
nesses, the  plaintiff  McAllen,  who  made  the 
affidavit  of  forgery,  testified  that,  while  he 
believed  Jeremiah  Galvan's  signature  to  the 
acknowledgment  as  genuine,  his  signature 
as  witness  he  questioned.  Another  witness, 
Forto,  while  recognizing  Oalvan's  signature 
to  the  acknowledgment,  stated,  as  to  the  let- 
ter's signature  as  a  witness,  that  he  could 
not  say  very  well  whether  it  was  his  signa- 
ture or  not  None  o'f  this  testimony  was 
positive  one  way  or  the  other,  and  our  pur- 
pose is  merely  to  call  attention  to  It  and  to 
show  why  we  think  it  was  entitled  to  no 
weight  In  the  presence  of  the  testimony  that 
was  positive  on  the  subject 

Appellants  refer  to  some  matters  as 
amounting  to  circumstances  of  suspicion 
and  as  indicating  forgery,  but  we  find  none 
calculated  to  change  the  attitude  of  the  case 
as  above  stated.  One  of  these  matters  is 
that  the  deed  from  Kenedy  to  Young  was 
placed  of  record  at  once,  while  the  agreement 
to  reconvey  was  not  recorded  for  about  eight 
years.  What  would  be  more  natural,  if,  as 
the  agreement  recites,  the  deed  was  made 
for  the  purpose  of  enabling  Young  in  his 


own  name  to  oondnct  snlts  with  refer»ice  to 
the  land,  than  for  Kenedy  to  withhold  the 
agreement  from  record?  Anothar  matter  Is 
that  while  the  record  proof  showed  that 
Young,  a  few  days  after  the  transactloa,  filed 
a  suit  for  the  property  in  his  own  name,  and 
this  suit  stayed  on  the  dockets  until  1871, 
when  it  was  dismissed  for  want  of  prosecu- 
tion after  his  executrix  had  been  cited  as  a 
party  plaintiff  therein,  and  Kenedy  stated 
in  a  deposition  that  "before  entering  Into 
or  becoming  involved  in  any  litlgatioii  re- 
lating to  the  claims  of  these  people  to  the 
OJo  de  Agua,  John  McAlIen  and  I  were  con- 
vinced and  satisfied  by  their  attorney.  Ste- 
phen Powers,  and  our  attorneys,  that  these 
pec>ple  had  a  better  claim  to  said  part  of 
said  grant  commonly  known  as  the  OJo  de 
Agua,  than  we  had,  and  we  then  decided  to 
abandon  It"  Appellant  does  not  make  it 
plain  bcm  this  Indicates  that  the  agreement 
was  a  forgery.  Tlils  statement  of  Kenedy 
may  not  have  been  reconcilable  with  what 
was  shown  by  the  records,  but  the  fact  re- 
mains that  Young  did  file,  in  his  own.  name, 
a  suit  almost  immediately  after  the  transac- 
tion Involving  the  property,  and  this  ault 
continued  upon  the  docket  until  1871,  and 
was  continuing  when  the  deed  of  reconvey- 
ance was  made  In  1867.  We  suppose  appel- 
lants' idea  is  that  Kenedy's  statement  taken 
to  be  true,  would  Indicate  Uiat  the  litiga- 
tion having  been  abandonM  some  years  be- 
fore, be  called  for  a  reconveyance,  and  that 
It  was  under  these  circumstances  a  suspi- 
cious circumstance.  Indicative  of  forgery, 
that  he  neither  placed  this  instmment  on 
record  at  that  time  nor  called  for  a  reconvey- 
ance at  that  time.  The  records  in  the  case 
filed  by  Young  show  conclusively  that  Kenedy 
must  have  l>een  mistaken  in  what  he  said 
about  the  suit  being  abandoned*  prior  to  tbe 
reconveyance.  Still,  there  was  nothing  In 
bis  deiHMition  showing  when  he  had  this 
Interview  with  John  McAlien,  exc^t  that  it 
was  some  time  subsequent  to  the  marriage 
of  John  McAllea  and  Salome  Young,  which 
occurred  in  ISQl.  How  long  after,  or  bow 
near  it  may  have  been  to  the  time  of  the 
deed  of  reconveyance,  does  not  appear.  How. 
then,  could  it  be  inferred  from  Kenedy's 
statement  that  an  understanding  was  had 
to  abandon  tbe  matter  so  long  before  the  re- 
conveyance as  to  afford  a  reasonable  basis 
for  suspicion  concerning  the  existence  of  the 
agreement  to  reconvey?  However,  If  Ken- 
edy's statement  concerning  the  Interview 
be  taken  as  true  as  to  the  agreement  to 
abandon  the  litigation,  the  fact  tliat  he  and 
McAllen  concluded  to  abandon  it  would  In- 
dicate that  it  was  understood  between  them 
that  he  had  an  Interest  in  the  subject- 
matter,  and  Indicated  the  existence  of  a 
claim  m  his  part  rather  than  the  absence 
of  any.  In  our  opinion  there  was  no  circum- 
stance shown  that  Indicated  that  the  agree- 
ment to  reconvey  did  not  come  Into  existence 
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until  after  Young's  deatb,  and  there  was 
nothing  to  prevent  the  common-law  proof  of 
its  execution  having  Its  effect,  and  nothing 
which  rendered  It  necessary  to  submit  Its 
execution  to  the  Jury. 

Under  the  second  assignment  of  error  we 
have  presented  to  us  many  propositions.  The 
first  Is  that,  If  the  agreement  to  reconvey 
was  not  a  forgery,  It  Is  too  vague,  uncertain, 
and  indefinite  In  Its  terms  to  defeat  the  fee- 
simple  title  evidenced  by  the  deed  of  same 
date  from  Kenedy  to  Young.  The  two  In- 
struments would  be  construed  as  one.  The 
agreement  to  reconvey  evidenced  upon  Its 
face  that  Young  bad  taken  the  title  merely 
for  the  convenience  and  uses  of  Kenedy  for 
the  purpose  of  some  litigation,  and  that  be 
was  to  reconvey  to  Kenedy  when  such  pur- 
pose was  subserved,  or  at  any  time  Kenedy 
might  desire,  all  the  land  except  one-fourth 
of  what  was  recovered  or  title  settled,  in 
the  land,  and  which  had  with  Kennedy's  con- 
sent been  agreed  upon  as  a  fee  for  counsel; 
the  said  Kenedy  accounting  with  and  pay- 
ing to  Young  his  proper  proportion  of  all  the 
legal  fees,  costs,  and  Charges  of  the  litiga- 
tion. There  was  nothing  uncertain  about  the 
terms  of  this  contract  It  was  shown  by  the 
records  that  two  days  after  the  date  of  the 
deed  and  the  agreement  to  reconvey  suit  was 
brought  by  Young  for  the  Mestenas  grant, 
including  this  land,  against  Nicolas  Chans, 
and  that  it  was  finally  dismissed  for  want 
of  prosecution  on  August  7,  1871.  It  was 
shown  that  In  May,  1860,  the  death  of  John 
Young  was  suggested,  and  Salome  Young,  his 
executrix,  was  cited  by  scire  facias  and  ap- 
peared as  plaintiff  in  that  cause.  In  1867, 
about  eight  years  after  Young's  death,  she, 
as  executrix,  made  the  reconveyance  to  Ken- 
edy upon  Hale's  representation  that  Kenedy 
had  an  instrument  from  John  Young  agree- 
ing to  reconvey  the  12  leagues.  The  ques- 
tion arises  whether  or  not  the  agreement 
evidenced  the  contract  sufficiently  to  author- 
ize a  decree  of  specific  performance  thereof. 
In  Jones  v.  Carver,  69  Tex.  295,  the  rule  is 
thus  stated:  "It  has  often  been  held,  and 
correctly  held,  that  specific  performance  of  a 
contract  to  convey  land  will  not  be  enforced, 
unless  the  parties  have  described  the  land  to 
be  conveyed  in  the  contract,  or  unless  the 
contract  furnishes  the  means  by  which  the 
land  can  be  identified  with  reasonable  cer- 
tainty. The  rule  is  that  a  written  agreement 
for  the  sale  of  land  must  contain  the  es- 
sential terms  of  a  contract,  expressed  with 
such  certainty  that  it  may  be  understood 
without  recourse  to  parol  evidence  to  show 
the  intention  of  the  parties."  By  this  latter 
expression  it  was  not  meant  that  parol  evi- 
dence could  not  be  resorted  to  for  any  pur- 
pose. It  is  only  the  essentials  of  the  con- 
tract that  must  appear  in  the  writing.  The 
particulars  explanatory  of  same  may  be 
shown  by  parol  testimony.  Pom.  Spec.  Per. 
i  16L    Upon  this  view  the  contract  was  suf- 


ficient to  be  the  subject  of  specific  perform- 
ance. It  showed  upon  its  face  the  considera- 
tions upon  which  It  was  founded.  It  de- 
scribed the  land,  both  in  itself  and  by  refer- 
ence to  the  deed  to  which  it  relates.  It  sets 
forth  the  time  and  terms  upon  which  a  re- 
conveyance is  to  be  made.  If  Kenedy  had 
brought  a  suit  for  specific  performance  there- 
of, there  would  have  been  no  reason  to  deny 
relief  upon  such  grounds  as  are  suggested  by 
appellant,  to  wit,  Indefiniteness  of  the  amount 
of  costs  and  charges,  or  what  suit  or  suits 
were  to  be  brought,  or  who  the  parties  were 
who  were  to  be  proceeded  against,  or  what 
part  of  the  land  had  been  contracted  to  at- 
torneys, etc.  All  such  matters,  In  so  far  as 
they  may  have  been  of  any  consequence, 
were  capable  of  being  supplied  or  made 
definite  in  their  details  and  particulars  by 
parol  evidence.  The  only  quesUon  material 
In  this  connection  Is  the  existence  of  an 
agreement  to  convey  which  could  be  specif- 
ically enforced.  This  being  such  a  contract, 
it  might  have  been  enforced  by  suit  against 
the  Independent  executrix,  her  then  husband 
being  a  necessary  party  probably,  and,  if  it 
could  have  been  enforced  by  suit,  she  had 
power  to  perform  the  agreement  without 
suit.  We  consider  the  fact  that  Young  may 
have  made  a  contract  with  attorneys  for  one- 
fourth  of  the  land  as  a  contingent  fee  no  rea- 
son why  plaintiffs  should  now  question  the 
reconveyance.  It  appears  that  no  such  claim 
has  to  this  day  been  asserted,  and,  If  such 
claim  was  In  fact  outstanding  at  the  time 
of  the  reconveyance  it  was  still  enforceable 
against  the  land  In  the  hands  of  Kenedy. 
Neither  Is  the  fact  that  Mrs.  McAllen  did 
not  exact  payment  or  indemnity  for  the 
costs  and  charges  of  the  Htlgation  or  of  the 
$1,500  consideration  (If  really  paid)  before 
mailing  the  reconveyance  any  reason  that 
went  to  her  power  to  make  the  reconveyance. 
Kenedy  remained  liable  to  her  for  all  such 
matters  so  far  as  they  existed,  and  she  could, 
If  she  desired,  make  the  reconveyance  and 
look  to  him  for  such  sum  or  sums. 

Under  the  same  assignment  (the  second) 
the  second,  third,  fourth,  sixth,  and  fifteenth 
propositions  present  matters  which  are  im- 
material, in  view  of  what  has  been  said.  The 
fifth,  seventh,  ninth,  and  tenth  propositions 
have  already  been  discussed  and  disposed  of. 
The  eleventh  proposition,  to  wit,  "That  Ken- 
edy was  estopped,  by  his  deed  reciting  a  con- 
sideration of  $1,500  paid,  from  claiming  a 
resulting  trust  or  to  deny  that  the  deed  was 
executed  for  the  consideration  expressed  in 
It,"  is  answered  by  the  fact  that  the  Instru- 
ments were  contemporaneous  and  formed  one 
transaction,  and,  reading  them  together,  their 
effect,  notwithstanding  the  expression  of  a 
consideration  In  the  deed,  was  an  agreement 
to  reconvey  upon  the  terms  expressed.  Nor 
was  the  agreement  to  reconvey  a  mere  gratui- 
tous undertaking  on  the  part  of  Young.  Ken- 
edy had  conveyed  him  the  land,  he  (Young) 
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blmself  had  an  undivided  Interest  In  the 
grant  as  the  testimony  shows,  and  for  the 
purpose  of  both  In  litigating  their  claims  with 
others  their  interests  were  combined  in  Young 
for  their  mutual  convenience.  To  hold  that 
there  was  no  consideration  to  support  the 
agreement  to  reconvey  would  be  preposter- 
ous. 

The  third  assignment  cannot  oe  considered 
under  the  rules,  because,  as  briefed,  the 
proposition  subjoined  to  It  deals  with  more 
than  one  subject  The  proceeding  referred 
to  In  the  fourth  assignment  was  not  pre- 
judicial to  appellants. 

Assignments  from  5  to  20,  inclusive,  are 
grouped  In  the  brief.  Upon  their  face  they 
relate  to  rulings  on  special  exceptions  to 
dUTcrent  pleadings.  Under  rules  29,  30,  and 
SI  (67  S.  W.  xvl),  the  particular  point  or 
points  sought  to  lie  made  by  an  assignment 
should  be  stated  in  the  form  of  propositions 
followed  by  an  appropriate  statement.  There 
is  no  statement  in  the  brief  giving  the  nature 
of  any  particular  exception  that  was  ruled 
on  nor  its  application  to  the  pleading  demur- 
red to.  It  refers  us  generally  to  the  volumin- 
ous pleadings  to  get  for  ourselves  this  in- 
formation. In  other  words,  the  work  is 
placed  upon  us  to  find  that  which  it  is  the 
function  of  the  brief  to  furnish  us.  These 
asslgiunents  are  not  briefed  as  prescribed 
by  the  rules  and  therefore  are  not  entitled 
to  be  considered.  It  may  be  true  that  the 
court  should  not  have  stricken  from  plain- 
tiffs' pleadings  allegations  of  coverture  of 
Mrs.  McAllen  and  minority  of  John  Young, 
Jr.,  properly  pleaded.  But  the  exceptions 
ruled  on  appear  to  have  been  special  demur- 
rers, and  in  such  case  the  question  would  be, 
were  such  matters  properly  pleaded?  There 
is  nothing  in  the  proposition  subjoined  to 
those  assignments,  nor  elsewhere  In  connec- 
tion with  them,  that  deals  with  any  such 
question,  or  that  throws  any  light  upon  it. 

The  twenty-flrst,  twenty-second,  twraity- 
thlrd,  and  twenty-eighth  assignments  are 
clearly  not  well  taken.  The  twenty-fourth, 
twenty-flfth,  twenty-sixth,  and  twenty-sev- 
enth refer  to  immaterial  matters.  The  prop- 
osition under  assignments  29  to  32  also  re- 
late to  an  immaterial  matter. 

The  thirty-third  and  thirty-fourth  present 
this  matter,  viz.,  that  the  regular  district 
Judge  appeared,  to  some  extent,  as  one  of  the 
counsel  for  defendants  at  the  trial.  This 
can  be  no  ground  for  reversal  of  the  Judg- 
ment, If  upon  the  statement  of  facts,  which 
in  this  Instance  was  agreed  to,  no  other 
result  was  possible  than  the  verdict  which 
the  court  directed. 

The  thirty-flfth  assignment  Is  not  con- 
sidered, because  what  puriJortsto  be  a  prop- 
osition under  it  does  not  disclose  any  point 
It  is  as  follows:  "The  plaintiffs'  motion  for 
a  change  of  venue  should  have  been  granted." 
Under  an  assignment  complaining  that  the 
court  erred  in  not  granting  a  change  of  venue,  | 


the   above   l»  clearly   not   an   appropriate 
proposition. 

There  Is  the  further  oontentloa  that  the 
regular  district  Judge  having  been  of  counsel 
fpr  defendants,  there  exists  a  fundamental  er- 
ror in  the  fact  that  he  made  an  order  setting 
this  case  for  trial  at  a  special  term  called  by 
himself.  The  brief  does  not  refer  to  where 
we  may  find  such  order  in  the  record.  Wa 
find,  however,  a  general  order  of  the  ooutt 
for  a  special  term  (the  tenn  at  which  this 
cause  came  up  for  trial)  as  made  necessary 
by  the  accumulation  of  business  on  the 
docket  The  Judge,  and  no  one  else,  had 
power  to  create  the  special  term. 

Recurring  to  the  thirty-third  and  thirty- 
fourth  assignments,  we  should  explain  tliat 
the  pleadings  of  defeudauts  upon  which  the 
trial  was  had  were  signed  by  James  B.  Weils 
and  Stanley  Welch  as  their  attorneys.  It 
appears  that  the  latter  was  the  regular  dis- 
trict Judge,  and  by  article  271,  Rev.  St  1895, 
our  courts  of  record  were  prolilbited  from 
allowing  him  to  appear  anl  plead  therein  as 
an  attorney.  If  these  pleadings  had  been 
signed  by  him  alone,  they  should  have  beei 
treated  by  the  trial  Judge  as  a  nullity,  and 
would,  no.  doubt,  be  so  treated  here.  The 
Judge  overruled  special  exceptions  to  said 
pleadings  which  raised  the  question,  and  we 
think  the  ruling  allowing  them  to  stand  was 
correct;  they  being  signed  by  one  who  was 
allowed  to  sign  them. 

The  above  opinion  leads  ns  to  an  affirm- 
ance of  the  Judgment 

There  is  another  view  that  may,  correctly 
we  think,  be  taken  of  this  case  in  disposing 
of  It  The  agreement  to  reconvey  being 
established  as  the  act  of  John  Young,  would 
the  result  be  different  If  the  deed  of  re- 
conveyance executed  In  1867  did  not  have  the 
effect  of  reconveying  the  land  to  Kenedy  for 
want  of  power  In  the  executrix  to  make  it! 
It  cannot  be  denied  that  the  parties  at  the 
time  believed  it  to  be  an  effectual  reconvey- 
ance. Nor  is  it  denied  that  the  instrument 
was  made  for  the  very  purpose  of  satisfy- 
ing the  agreement  to  reconvey,  and  with  the 
belief  of  McAllen  and  wife  and  Kenedy  tliat 
it  did  satisfy  it  ^\liat  occasion  was  there, 
as  long  as  this  condition  existed,  for  Kenedy 
or  his  assignees  to  bring  a  suit  for  specific 
performance  of  the  agreement?  They  cer- 
tainly would  be  excused  In  a  court  of  equity 
from  proceeding  by  litigation  to  compel  that 
which  had,  as  they  had  reason  to  suppose,, 
been  performed  without  suit,  and  which  all 
parties  believed  had  been  performed,  at  least 
so  long  as  that  belief  was  entertained  by 
all  of  them.  Mrs.  McAllen  was  dead,  and 
therefore  did  not  give  any  testimony.  Mr. 
McAllen  gave  testimony  to  the  following  ef- 
fect: "The  first  time  I  ever  saw  the  paper,, 
it  was  among  my  papers,  In  my  poBaeasion. 
It  was  only  a  few  months  before  this  suit 
was  brought  The  document  may  have  been 
In  my  possession  six  or  seven  years  without 
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my  knovrlng  It  It  was  not  recorded  until 
about  18G7.  I  don't  know  bow  it  became  re- 
corded. It  may  bave  been  a  year  or  so,  or 
maybe  more,  after  the  Inetrmnent  was  record- 
ed, that  I  discovered  It  in  my  possession.  I 
first  discovered  It  only  a  few  months  before 
this  suit  was  filed.  •  *  *  I  don't  think 
I  ever  made  any  claim  for  the  12  leagues 
which  I  now  sue  for,  because  I  had  no  rea- 
son to;  nobody  ever  asked  me  anything.  I 
never  claimed  the  12  leagues  of  the  Mestenas 
grant  in  suit  here,  because  he  nor  nobody 
else  ever  claimed  them  from  me.  We  paid 
taxes  on  the  land  belonging  to  us,  but  I  did 
not  know,  until  I  found  this  paper  about 
January,  1893,  that  we  owned  the  12  leagues. 
I  did  not  know  it  was  a  forgery  until  I  saw 
it  a  few  months  before  this  suit  was  filed. 
I  thought  it  was  a  genuine  deed  on  record. 
I  would  never  have  questioned  Capt.  Kenedy's 
veracity,  nor  any  one  else,  if  I  had  not  run 
across  that  document.  I  never  suspected  a 
forgery  until  I  saw  the  Instrument  of  date 
April  25,  185d.  If  that  paper  had  not  come 
to  light  then,  we  would  never  have  known 
but  that  Capt  Kenedy  bad  a  good  title.  Just 
as  soon  as  I  saw  the  instrument  I  knew  it 
was  a  forgery — that  John  Xoung  had  never 
signed  it — ^and  I  promptly  took  the  instru- 
ment to  Judge  Evans  with  the  intention  of 
bringing  suit  and  I  did  bring  suit  a  few 
months  afterwards."  It  seems  clear  to  us 
that  the  fact  that  Kenedy  did  assert  the  In- 
strument In  1867,  and  obtained  from  the 
person  who,  apparently  at  least  represented 
Young's  estate  as  independent  executrix, 
Joined  by  her  then  husband,  a  deed  of  re- 
conveyance, which  he  believed  and  they  be- 
lieved was  a  valid  reconveyance,  and  a  satis- 
faction of  the  obligation  to  reconvey,  and  that 
all  parties  rested  upon  this  belief  until,  as 
McAllen's  testimony  shows,  he  concluded 
differently  shortly  before  this  suit  was 
brought  would,  in  a  court  of  equity,  be  con- 
sidered a  sufficient  excuse  for  not  having 
brought  a  suit  to  compel  specific  performance. 
If  this  be  so,  it  follows  that  the  agreement 
to  reconv^  was  not  a  stale  demand,  and  of 
itself  showed  the  equitable  title  to  the  land 
in  Koiedy  and  his  vendees,  these  defend- 
ants, and  for  this  reason  the  instruction  for 
a  verdict  for  defendants  was  right 
AflSrmed. 


MANN  et  al.  y.  HOSSACK  et  al,» 

(Court  of  Civil  Appeals  of  Texas.    June  23, 
1906.    Rehearing  Denied  Oct  13,  1906.) 

1.  Tbespass  to  Tbt  Titix— Title  to  Suppobt 

Action. 

Plaintiff,  in  trespass  to  try  title,  must  re- 
cover on  the  strenf;th  of  his  own  title,  and  proof 
of  a  superior  outstanding  title  in  a  third  per- 
son is  a  Rood  defense,  although  the  defenmint 
ma7  not  claim  under  snch  title. 

[Ed.   Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trespass  to  Try  Title,  {  21.] 

*Writ  of  error  denied  by  Supreme  Court  Not.  14, 1906. 


2.  Advxbsb  PossEassioH  —  Evidkhcb  —  Sxjffi- 

CIENCT. 

In  trespass  to  try  title,  evidence  held  in- 
sufficient  to   show   such   possession   or   results 
in  acquisition  of  title  under  the  5  or  10  years 
statutes  of  limitation. 
8.  Tbespass  to  Tbt  Title— Evidenok—Soffi- 

CIESCf. 

While,  as  a  general  rule,  in  trespass  to  try 
title,  prior  possession  affords  such  prima  facie 
evidence  of  title  as  warrants  a  recovery  against 
a  mere  trespasser,  it  Is  a  rule  of  evidence  merely, 
and  the  prima  facie  inference  that  such  posses- 
sor is  the  owner  of  the  property  is  rebutted  by 
proof  of  a  superior  outstanding  title  in  another. 

Appeal  from  District  Court  Johnson  Coun- 
ty; O.  li.  Lockett  Judge. 

Action  by  J.  Mann  and  others,  as  execu- 
tors of  the  will  of  R.  S.  Willis,  deceased, 
against  J.  H.  Uossack  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Af- 
firmed. 

Geo.  D.  Green,  for  appellants.  Ramsey  & 
Odell  and  Jas.  W.  Brown,  for  appellees. 

TALBOT,  J.  This  suit  was  brought  by 
appellants  as  the  executors  of  the  will  of  R. 
S.  Willis,  deceased,  against  appellees  to  re- 
cover the  land  described  In  their  petition, 
which  is  a  part  of  the  C.  C.  Chaney  survey, 
situated  In  Johnson  county,  Tex.  The 
petition  is  in  the  usual  form  of  trespass  to 
try  title,  and  defendants  answered  by  gen- 
eral demurrer,  general  denial,  and  plea  of 
not  guilty.  A  jury  was  called  and,  after 
hearing  the  evidence,  the  court  instructed 
them  to  return  a  verdict  in  favor  of  the  de- 
fendants, which  was  done,  and  Judgment 
entered  in  accordance  therewith.  From  this 
Judgment  appellants  have  appealed. 

Did  the  court  err  in  directing  a  verdict 
for  the  appellees?  Appellants  contend  that 
it  did  and  insist  in  substance,  that  the  evi- 
dence was  sufficient  to  show  (1)  that  they  had 
and  held,  from  and  under  the  sovereignty 
of  the  soil,  the  legal  title  to  the  land  in  con- 
troversy; (2)  that  they  had  acquired  title 
to  said  land  by  the  statutes  of  limitation 
of  five  and  ten  years;  (3)  that  appellees  had 
no  paper  title,  were  trespassers  upon  the 
land,  and  appellants  entitled  to  recover  by 
reason  of  prior  possesslun.  The  evidence, 
upon  which  a  decision  of  the  case  depends, 
is  substantially  as  follows:  Appellants  In- 
troduced the  following  Instruments:  (1)  A 
patent  to  the  land  in  controversy  Issued  by 
the  state  of  Texas  to  C.  G.  Chaney,  dated 
October  25,  1854.  (2)  A  special  warranty 
deed  from  Chambers  &  Brown,  conveying 
said  land  to  J.  G.  Warren,  dated  October 
21,  1872.  (3)  A  warranty  deed  from  J.  G. 
Warren  and  wife  conveying  said  land  to  P. 
J.  Willis  &  Bro.,  P.  B.  Brotherston,  and  A. 
W.  and  B.  W.  Clegg,  dated  April  25,  1874, 
the  consideration  expressed  being  ?1,474.U> 
paid.  (4)  A  deed  from  P.  J.  WllUs  &  Bro., 
P.  B.  Brotherston,  and  A.  W.  and  E.  W. 
Clegg,  dated  May  26,  1874,  conveying  said 
land  In  "special  trust  and  confidence"  tO' 
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Bicbard  WIIUs  to  be  by  blm  sold  and  con-  | 
▼eyed  "whenever  and  to  whomsoever  In  his 
Judgment  proper  at  public  or  private  sale 
whichever  he  may  deem  best"  with  In- 
structions to  distribute  the  proceeds  of  such 
■ale  pro  rata  among  the  said  grantors  ac- 
cording to  their  respective  interests  in  said 
land,  as  follows:  P.  J.  Willis  &  Bro^ 
^17.01,  P.  B.  Brotberstou,  $495.85,  and  A. 
W..  and  E.  W.  Clegg,  $265.43.  All  of  the 
foregoing  Instruments  were  duly  recorded 
in  Johnson  county,  Tex.  QS)  The  last  will 
of  the  said  Richard  S.  Willis,  which  had 
been  duly  probated,  showing  that  appellants 
were  therein  appointed  its  executors  and 
that,  with  the  exception  of  certain  special 
bequests,  which  do  not  Include  the  proper- 
ty Involved  in  this  suit,  all  the  rest  of  the 
testator's  property,  real,  personal,  and  mixed, 
was  bequeathed  to  bis  several  children. 

It  was  shown  that  B.  S.  Willis  died  July 
26,  1892,  and  with  regard  to  the  possession 
and  occupancy  of  the  land  Phil  T.  Allen, 
a  witness  for  pialntiCFs,  testified  that  be 
Icnew  J.  6.  Warren,  that  he  knew  him 
in  1868  or  1870.  "He  lived  on  this  prop- 
erty at  the  time  I  knew  him.  I  think,  per- 
haps, be  lived  there  In  1877  or  1880.  I  also 
knew  a  man  named  Beard.  He  was  the 
first  person  I  knew  who  lived  on  the  proper- 
ty. Don't  remember  when  Warren  lived 
there,  but  it  was  right  shortly  after  Beard 
left  the  place,  about  six  months.  There  was 
a  small  house  on  the  place  and  my  recol- 
lection is,  there  was  a  picket  fence  aronnd 
the  place.  Don't  know  how  long  the  bouse 
remained  on  the  place.  Expect  about  ten 
years.  I  think  It  gradually  rotted  down, 
or  was  torn  down  by  first  one  and  then  an- 
other and,  I  think,  finally  the  roof  fell  in. 
The  wind  blew  it  down.  I  could  not  say 
bow  long  the  fence  remained,  probably  four 
or  five  years.  After  Warren  moved  out, 
Dr.  Lorance  bad  charge  of  the  place  for, 
I  think,  the  firm  of  Clegg  &  Ck>.  Don't  know 
how  long  he  had  It  In  charge,  but  It  was 
some  time,  he  may  have  had  charge  of  It  up 
to  the  time  of  his  death.  I  think  he  died 
in  1884.  I  don't  know.  Don't  know  whether 
Lorance  rented  the  property  to  any  one  or 
not  Different  parties  lived  in  it  at  different 
times  after  Warren  vacated  It.  After  Lor- 
ance's  death,  Henry  &  Louis  took  charge  of 
the  property  for  Clegg  4  Co.  It  is  possible 
Tilman  Smith  had  charge  of  the  property. 
I  was  justice  of  the  peace  about  1880.  There 
was  then  some  sort  of  a  forcible  entry  and 
detainer  case  brought  In  reference  to  this 
property.  Tilman  Smith  represented  the 
parties  In  possession  or  claiming  the  prop- 
erty. Henry  &  Louis  were  the  agents  of 
the  property  at  that  time."  Witness  further 
testified:  "I  can't  tell  what  time,  but  It  oc- 
curs to  me,  that  this  lot  was  vacant  about 
four  or  five  years,  that  is,  it  was  not  occupied 
by  any  one  for  that  time,  but  don't  remember 
when  that  was,  during  that  time  It  was  not 
foiced.    It  was  under  fence  when  I  first 


knew  the  property,  about  two  months  after 
Oldfather  purchased  It  It  was  fenced  again 
about  two  or  three  years  ago.  There  was 
no  fence  on  it  when  Oldfather  l>ought  It 
My  fence  on  the  west  and  Craig's  fence 
fenced  It  partly  on  the  south.  It  was  fenced 
entirely  on  the  west  by  my  fence  and  on  the 
south,  all  but  a  small  distance.  On  the  east 
there  was  the  fence  of  Mr.  Lester.  The  lot 
has  never  been  entirely  fenced  since  Warren 
left  there,  except  by  using  their  neighbors' 
fences."  The  statement  of  facts  shows  that 
counsel  for  defendants  admitted  that  Dr. 
Lorance  died  in  1878.  J.  A.  Harman,  wit- 
ness for  plaintiffs,  testified:  "Know  J.  O. 
Warren,  knew  him  in  1873.  At  the  time  I 
knew  him  he  lived  on  tbe  property  in  ques- 
tion. I  don't  know  bow  long  Warren  lived 
there  on  that  place.  While  Mr.  Warren  lived 
there  be  was  .using  the  place  as  his  home- 
stead." M<-s.  M.  J.  Sanders  testified:  "I 
lived  on  the  lot  In  controversy  at  one  time. 
Rented  the  property  from  Col.  Henry,  In 
1882  or  1883."  Col.  Henry  testified:  "I  was 
at  one  time  a  member  of  the  firm  of  Henry 
ft  Louis,  real  estate  agents,  at  Cleburne, 
Tex.  I  don't  remember  exactly  when  we 
formed  our  partnership  or  when  we  dis- 
solved, but  think  It  was  right  about  1881  or 
1882.  We  were  partners  two  or  three 
years."  That  be  was  agent  for  Clegg  ft  Co. 
Bemembers  to  have  rented  tbe  property  to 
Mrs.  Sanders.  "I  rented  it  to  so  many  otber 
parties  that  I  don't  remember  the  names  of 
all  of  them.  I  remember  very  distinctly  that 
I  rented  the  property  to  Mrs.  Sanders  and  I 
must  have  rented  It  to  others.  We  raited 
the  property  while  we  were  agents,  and  sent 
the  rent  to  Clegg  &  Co." 

Defendants  offered  no  title  In  themselves, 
but  were  In  possession  of  the  land  and  Intro- 
duced, beginning  with  the  patent  Issued  bj 
the  state  of  Texas  to  C.  C.  Chaney,  dated 
October  25,  1854,  a  regular  chain  of  transfers, 
duly  acknowledged  and  recorded  in  Johnson 
county,  Tex.,  of  the  land  In  controversy,  to 
J.  P.  Beard.  Under  this  evidence,  we  think, 
neither  of  appellants'  propositions  can  be 
maintained,  and  that  the  trial  court  did  not 
err  In  Instructing  a  verdict  for  appellees. 
T&e  conclusion  is  reached  by  an  application 
of  the  familiar  rule,  that  tbe  plaintiff.  In  an 
action  of  trespass  to  try  title,  must  recover 
upon  the  strength  of  bis  own  title  and  that 
proof  of  a  superior  outstanding  title  in  a 
third  person  Is  a  good  defense  in  such  action, 
although  the  defendant  may  not  claim  under 
such  title.  Appellants  do  not  show  an  un- 
broken chain  of  title  In  themselves  from  the 
state;  nor  Is  the  evidence-  sufficient  to  show 
claim  of  title  from  a  common  source.  The 
land  sued  for  was  patented  to  C.  C.  Chaney 
and  appellants  claim  through  mesne  convey- 
ances emanating  from  Chambers  &  Brown, 
but  there  is  no  evidence  tending  to  show  how 
Chambers  &  Brown  ever  acquired  the  land, 
or  tbat  either  of  tnem  was  ever  In  posses- 
sion of  it    Nor  do  appellants,  by  any  coavey- 
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ance  tbrough  which  they  claim,  connect 
tbemselvea  with  the  patentee.  On  the  other 
hand,  as  has  been  seen,  appellees  established 
by  a  consecutive  chain  of  transfers  from  the 
state  a  paramount  ontstandlng  legal  title 
to  said  land  in  J.  P.  Beard,  and  prior  pot- 
session  of  the  same  by  him.  The  evidence 
was  InsufiBclent  to  authorize  a  finding  by 
the  Jury  that  api>ellant8  had  acquired  title 
to  the  land  by  limitation.  There  was  no  evi- 
dence as  to  when  J.  6.  Warren  abandoned 
the  land,  or  when  Clegg  &  Co.,  through 
whom  appellants  claim,  took  i)ossesslon,  ex- 
cept In  so  far  as  it  appears  that  Mrs.  Sand- 
ers occupied  the  property  In  1882  or  1883, 
and  there  is  no  proof  of  the  payment  of 
taxes  or  of  such  continuous  adverse  holding 
for  the  length  of  time  required  under  a  deed 
duly  registered  as  would  confer  title  under 
the  five  years'  statute  of  limitations.  Nor  is 
there  any  evidence  of  such  continuous  peace- 
able and  adverse  possession  of  the  property 
on  the  part  of  appellants  or  of  any  one 
through  whom  they  claim  for  such  length 
of  time  as  would  mature  their  claim  of 
title  under  the  ten  years'  statute  of  limita- 
tion. The  witness  Allen,  practically  with- 
out contradiction,  testified  that  the  place  was 
unoccupied  for  four  or  five  years  after  War- 
ren left  it,  that  the  house  had  rotted  down, 
and  the  premises  had  become  uninhabitable, 
and  there  Is  no  evidence  that  the  same  were 
made  habitable  thereafter,  except  during  the 
time  occupied  by  Mrs.  Sanders,  until  par- 
chased  by  Oldfather  In  1900. 

Touching  the  claim  that  appellees  were 
trespassers  upon  the  land,  and  that  ap- 
pellants were  entitled  to  recover  the  same  by 
reason  of  prior  possession,  It  may  be  said, 
that  while  It  is  a  general  rule  that  prior 
possession  of  land  affords  such  prima  facie 
evidence  of  title  as  warrants  a  recovery  in 
a  suit  of  this  character  against  a  mere  tres- 
passer, still  this  is  a  rule  of  evidence  merely 
and  the  prima  fade  inference  that  such  pos- 
sessor is  the  owner  of  the  property  is  re- 
butted and  overthrown  by  proof  of  a  superior 
outstanding  title  in  another.  Bates  v.  Bacon, 
66  Tex.  348,  1  S.  W.  256;  Branch  v.  Baker, 
70  Tex.  190,  7  S.  W.  808;  Colly ns  v.  Cain, 
9  Tex.  Civ.  App.  193,  28  S.  W.  544;  Austin 
V.  Land  &  CaUIe  Co.,  34  Tex.  Civ.  App.  39, 
77  8.  W.  830.  Besides,  we  think  the  evi- 
dence conclusively  establishes  that  J.  P. 
Beard  in  whom  the  outstanding  titie  to  the 
land  here  sued  for  is  shown  to  be,  was  first 
In  possession  thereof,  and  It  does  not  appear 
when  or  how  he  was  dispossessed  of  the 
same. 

In  the  view  we  take  of  the  case  It  becomes 
unnecessary  to  discuss  and  determine  the 
l^al  effect  of  the  tax  suit  by  the  state 
against  P.  J.  Willis  &  Bro.,  Clegg  &  Co., 
and  P.  B.  Brotherston  to  recover  the  taxes 
Jue  on  the  land  In  controversy,  resulting  in 
a  foreclosure  of  the  lien  thereon,  and  the 
purchase  at  foreclosure  sale  thereof  by  H. 
B.  Oldfather.    We  hold  that  appellees  estab- 
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llshed  in  J.  P.  Beard  an  outstanding  titie 
superior  to  any  titie  shown  by  appellants, 
and  that  the  trial  court  committed  no  error 
In  directing  the  Jury  to  return  a  verdict  in 
their  favor. 

The  Judgment  of  the  court  below  1b  af- 
firmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  et  al.  v.  WESTER. 

(Court   of  Civil   Appeals  of  Texas.    June   SO, 
1906.    Rehearing  Denied  Oct.  13,  1906.) 

1.  Tbiai/— iNSTBUcnoNS— Rkquestied  Ohabqb. 

It  is  not  error  for  the  court  to  refuse  a 
requested  charge  where  the  issue  embraced  in 
such  request  was  sutBcienUy  presented  by  in- 
structions given. 

2.  Appeal— Review— Vbbdioi—'Buffioieiiot 
or  Evidence. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  fruit,  the  evidence  was  sufficient  to 
raise  an  issue  of  fact  whether  the  fruit  was 
damaged  on  defendant's  road  through  the  negli- 
gence of  its  servants,  a  verdict  in  favor  of  plain- 
tiff for  an  amount  justlfled  by  the  evidence,  will 
not  be  disturlied  on  appeal. 

3.  COUVEBCE — IHTEB8TA.TE     OOIOCEBCB— REGU- 
LATION BY  State— Venxte. 

Act  March  13,  1905  (Gen.  Laws  1905,  p. 
29,  c.  26)  {  1,  prescribes  the  parties  to,  and 
venue  of,  suits  against  railroad  corporations 
operating  within  the  state,  or  having  an  agent 
or  representative  therein,  and  provides  that 
whenever  freight  has  been  transported  by  two 
or  more  such  corporations,  or  partly  by  one  or 
more  of  them,  suit  for  damages  or  loss,  or  any 
cause  of  action  arising  out  of  such  carriage,  may 
be  brought  against  any  one  or  ali  of  the  car- 
riers in  any  court  of  competent  Jurisdiction  in 
in  any  county  in  which  either  operates  or  does 
business,  or  has  an  agent  or  representative.  Beld, 
that  such  act  was  a  proper  exercise  of  the  state's 
police  power,  and  was  not  invalid  as  to  an 
Interstate  carrier,  as  imposing  burdens  on  in- 
terstate commerce  greater  than  those  imposed 
on  commerce  within  the  state,  and  as  amount- 
ing to  an  infringement  on  the  power  of  Congress 
to  regulate  interstate  commerce. 
4  Cabbiebb— LiABiLiTiBS  oT  GoNifxcTniia 
Cabbiebs — Pebishable  Fbxiqbt— Aoriona — 
Pleadino  and  Fboof. 

PiaintilTs  peaches  were  shipped  in  a  car 
which  became  disabled  on  the  line  of  the  initial 
carrier,  whereupon  the  peaches  were  transfer- 
red to  another  car  which  was  delivered  to  the 
connecting  carrier  for  transportation  to  destina- 
tion, and,  by  reason  of  the  transfer,  the  peaches 
were  not  promptly  delivered  to  the  shipper's 
agent,  and  were  injured.  In  an  action  for  such 
injuries,  the  initial  carrier  sought  to  recover 
over  against  the  connecting  carrier  for  damages 
recovered  against  it,  and  alleged  that  the  con- 
necting carrier  had  notice  of  the  transfer  of 
the  peaches  by  an  entry  on  the  way  bill  ac- 
companying the  shipment.  Held,  that  such  al- 
legation was  sufficient  to  Justify  proof  that  it 
was  a  general  practice  of  such  carrier,  when  con- 
tents of  a  carload  shipment  were  transferred  in 
transit,  to  enter  on  the  way  bill  a  memorandum 
showing  the  transfer,  with  the  numbers  and 
initials  of  the  cars  from  which  and  to  which  the 
transfer  was  made. 
S.  BAios—TBiAL—lNBrBuonons— Requests. 

In  an  action  for  injuries  to  a  consignment 
of  peaches,  a  charge  that  It  was  the  duty  of 
the  initial  carrier  to  give  the  connecting  car- 
rier sufficient  notice  that  the  car  delivered  to  the 
latter  was  In  lieu  of  the  car  in  which  thejpeaches 
were  orlginallv  loaded,  and  of  the  consignment 
of  the  car,  fully  covered  a  requested  charge  that 
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It  was  the  dnty  of  the  connecting  carrier  to  de- 
liver the  peaches  to  the  consignee,  and  unless 
it  received  notice  from  the  initial  carrier  direct- 
ing the  delivery  of  the  car  delivered  to  it  to  the 
conBignee'a  agent,  which  was  ao  clear  in  its 
terms  that  the  connecting  carrier's  agent  using 
ordinary  prudence,  should  not  have  been  misled 
thereby,  such  connecting  carrier  was  not  liable. 

Appeal  from  Hopkins  Ciounty  C!ourt;  T.  J. 
Russell,  Judge. 

Actl<m  by  Theo.  Wester  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    AfBrmed. 

E.  B.  Perkins,  Templeton,  Crosby  &  Dins- 
more,  and  W.  T.  Henry,  for  appellants.  D. 
Thornton  and  L.  L.  Wood,  for  appellee. 

TALBOT,  J.  This  Is  a  suit  by  appellee. 
Wester,  against  appellants,  St.  Louis  South- 
western Railway  Company  of  Texas  and  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  for  damages  sustained  by  him 
through  the  negligence  of  appellants  in  the 
shipment  of  a  car  load  of  peaches  from  Sul- 
phur Springs,  Tex.,  to  St  Louis,  Mo.  The  St 
Louis  Southwestern  Railway  Company  of  Tex- 
as pleaded  that  appellee's  agent  the  F.  W. 
Brockman  Commission  Company,  failed  to 
present  bis  bill  of  lading  to  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Comany 
at  St  Louis,  and  was  therein  guilty  of  neg- 
ligence which  contributed  to  cause  his  dam- 
age ;  also  that  the  shipment  was  an  Interstate 
shipment  and  that  by  tbe  conditions  of 
the  contract  of  shipment,  this  appellant's 
liability  was  limited  to  damages  caused 
while  the  fruit  was  on  its  road.  This 
appellant  also  pheaded  that  It  delivered 
the  car  of  peaches  to  appellant  the  St 
Lonls,  Iron  Mountain  &  Southern  Rail- 
way Company  at  Texarkana  In  good  condi- 
tion, which  was,  by  said  last-named  company, 
transported  to  St.  Louis,  arriving  there  on 
July  10,  1904,  in  good  condition,  but  that  this 
company  knowing  that  said  car  of  peaches 
bad  arrived,  failed  to  notify  appellee's  agent, 
F.  W.  Brockman  Commission  Company,  of 
tbe  fact,  and  failed  and  refused  to  deliver 
said  peaches  to  said  agent  until  July  14, 1904; 
that  by  reason  of  said  negligence  In  falling 
and  refusing  to  deliver  said  peaches  at  St 
Louis  all  appellee's  damages,  If  any,  wers 
caused,  and  prayed  that  in  the  event  appellee 
recovered  judgment  against  it,  It  have  Judg- 
ment over  against  tbe  St  Louis,  Iron  Moun- 
tain ft  Southern  Railway  Company  for  the 
same  amount  The  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  answered  first 
by  a  plea  of  privilege,  asserting  the  right  to 
be  sued  in  Dallas  county.  It  further  special- 
ly answered  that  its  liability  was  limited  to 
Its  own  line  and  to  its  negligence,  and  that 
the  delay  In  delivery,  if  that  was  the  cause  of 
tbe  injury  to  appellee's  shipment  arose  out 
of  tbe  failure  of  the  first  carrier  to  deliver 
to  it  proper  notice  to  deliver  the  car  to  the 
F.  W.  Brockman  Commission  Company,  and 
to  deliver  to  It,  any  proper  notice  of  the  trans- 


fer of  the  peaches  from  one  car  to  tbe  other 
while  In  transit  That  it  was  never  advised 
until  the  13th  day  of  July  that  It  was  Intend- 
ed to  deliver  A.  R.  T.  car  No.  10,029  to  the 
F.  W.  Brockman  Commission  Company.  Upon 
these  allegations  this  appellant  prayed  that 
If  Judgment  in  any  amount  should  be  ren- 
dered against  It  it  have  Uke  judgment  over 
against  appellant  the  St  Louis  Sonthwestem 
Railway  Company  of  Texas.  Both  defend- 
ants denied  under  oath  tbe  existence  of  a 
partnership  between  them.  By  Its  plea  of 
privU^e  to  be  sued  In  D(tllas  county  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  alleged  that  It  was  a  foreign  corpo- 
ration duly  Incorporated  and  not  Incorporated 
by  tbe  state  of  Texas;  that  It  owns  and 
operates  a  line  of  railway  without  tbe  state 
of  Texas,  but  does  not  own  and  does  not 
operate  any  of  Its  road  in  tbe  state  of  Texas; 
that  It  has  an  agent  and  representative  in 
Dallas  county,  Tex.,  In  the  person  of  C.  A. 
Waterman  and  there  maintains  an  office  for 
tbe  transaction  of  Its  business.  It  further 
alleged  that  It  had  no  ofllce,  agent  or  repre- 
sentative in  Hopkins  county,  Tex.,  and  that 
its  principal  ofllce  In  the  state  of  Texas  Is  in 
Dallas  county,  Tex. ;  that  appellee's  cause  of 
action.  If  any  he  has,  as  against  this  appel- 
lant, did  not  arise  or  accrue  either  In  whole 
or  In  part  In  the  said  county  of  Hopkins ;  that 
this  appellant  is  not  a  partner  of  tbe  8t 
Louis  Southwestern  Railway  Company  of 
Texas,  and  that  the  residence  or  domicile  of 
that  company  is  not  In  the  said  Hopkins 
county,  but  Is  In  Smith  county,  Tex.;  that  all 
of  the  facts  stated  in  any  of  the  pleadings 
of  this  cause  which  would  have  the  effect  of 
laying  venue,  as  against  this  appeUant  In 
Hopkins  county,  Tex.,  are  untrue  and  fraudu- 
lently made  for  the  purpose  of  giving  Juris- 
diction to  the  court  in  that  county.  This 
plea  "negatived  every  ground  which  could 
give  jurisdiction"  to  the  county  court  of  Hop- 
kins county,  and  further  alleged  that  In  m 
so  far  as  it  Is  sought  to  Justify  venue  in  this 
cause  as  against  this  defendant  In  Hopkins 
county,  Tex.,  under  and  by  virtue  of  tbe 
terms  and  provisions  of  an  act  of  the  Legisla- 
ture of  the  state  of  Texas,  approved  March 
13, 1905  (Gen.  Laws  1905,  p.  29,  c.  25)  entitled 
"an  act  to  amend  section  1  of  an  act  ap- 
proved May  20, 1899,"  etc.,  It  Is  ineffectual  In 
that  the  said  act  Is  In  violation  of  vari- 
ous provisions  of  the  Constitution  of  the 
state  of  Texas,  and  Is  especially  in  violation 
of  and  repugnant  to  subdivision  3  of  section 
8  of  article  1  of  the  Constitution  of  the  Unit- 
ed States  of  America,  which  confers  upon  tbe 
Congress  of  the  United  States  tbe  power  to 
regulate  commerce  among  the  several  states, 
and  is  repugnant  to  other  provisions  of  the 
Constitution  of  the  United  States,  and  a  fed- 
eral question  is  here  presented  for  decision; 
that  Qie  said  act  of  the  Legislature,  If  valid, 
and  enforceable,  would  have  the  effect  of  im- 
posing a  direct  and  improper  Impediment  and 
burden  upon  the  pursuit  of  Interstate  corn- 
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merce  as  conducted  by  fhls  defendant  and  all 
common  carriers  engaged  In  that  commerce 
coming  within  the  operation  of  the  Bald  act 
of  the  Legislature.  Appellee  presented  and 
urged  a  general  demurrer  to  the  plea  of  privi- 
lege which  was  by  the  court  sustained,  and 
the  case  proceeded  to  trial  before  a  Jury. 
The  trial  resulted  In  a  verdict  and  judgment 
for  appellee  against  the  St  Louis  Southwest- 
ern Railway  Company  of  Texas  for  $154.23, 
and  for  appellee  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  for 
the  sum  of  $300.  Both  appellants  filed  mo- 
tions for  a  new  trial  which  were  overruled, 
and  they  have  appealed. 

The  material  facts  are  as  follows:  On 
July  7,  1904,  the  appellee,  Theo.  Wester,  a 
resident  of  Sulphur  Springs,  Hopkins  county, 
Tex.,  delivered  to  W.  M.  Prince,  local  agent 
of  the  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas,  1,056  crates  of  Elberta  peach- 
es, to  be  shipped  to  St  Louis,  Mo.  The 
peaches  were  received  by  W.  M.  Prince  at 
Bnlphur  Springs,  and  by  him  placed  In  A.  R. 
T.  car  No.  9,273,  and  consigned  to  Theo. 
Wester,  appellee,  at  St.  Louis,  Mo.,  and  a  bill 
of  lading  dated  July  7,  1904,  was  on  that  day 
delivered  to  Theo.  Wester.  This  bill  of  lad- 
ing described  the  shipment  simply  as  1,066 
crates  of  Elberta  peaches  contained  In  A.  R. 
T.  car  No.  9,273,  and  showing  that  they  were 
shipped  by  Theo.  Wester,  of  Sulphur  Springs, 
to  St  Louis,  Mo.,  to  Theo.  Wester  as  con- 
signee. This  car  of  peaches  left  Sulphur 
Springs  at  9  o'clock  p.  m.,  July  7,  1904,  and 
should  have  arrived  in  Texarkana  at  8  or  4 
o'clock  a.  m.  July  8,  and  in  St  Louis,  Mo., 
on  the  afternoon  of  July  9th.  The  car  No. 
9,273  was  derailed  on  the  night  of  the  7tb 
of  July  at  Fouke  Station  on  the  railroad  of 
the  St  Louis  Southwestern  Railway  Com- 
pany of  Texas,  between  Sulphur  Springs  and 
Texarkana,  and  the  fruit  was,  on  the  evening 
of  the  8th,  transferred  by  the  agents  of  that 
company  from  car  No.  9,273,  which  was  un- 
able to  go  further,  into  A.  R.  T.  car  No.  10,- 
029.  Car  No.  10,029,  containing  the  fruit. 
was  then  forwarded  to  Texarkana,  and  was 
there  delivered  to  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  at  2:36 
a.  m.  on  July  9th.  The  car  10,029  left  Tex- 
arkana over  the  St  Louis,  Iron  Mountain  & 
Southern  Railroad  at  6 :65  a.  m.  July  9, 1904, 
and  arrived  In  St  Louis,  July  10,  1904,  at 
12:06  p.  m.  and  was  immediately  by  appel- 
lant the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  turned  over  to  the  Ameri- 
can Refrigerator  Transit  Company  for  de- 
livery to  the  consignee.  The  American  Re- 
frigerator Transit  Company  was  acting  as 
the  agrait  of  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  At  the  time 
the  car  10,029  arrived  in  St  Loais,  the  F.  W. 
Brockman  Commission  Company  of  St  Louis 
held  the  original  bill  of  lading  for  car  No. 
9,273,  which  had  been  sent  to  it  by  the  ap- 
pellee, and  previous  to  the  arrival  of  the  car 
No.  10,029,  In  St  Louis,  W.  M.  Prhice  the 


local  agent  of  the  St  Louis  Southwestern 
Railway  Company  of  Texas  at  Sulphur 
Springs,  had  wired  the  proper  agent  of  the 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company  at  St  Louis,  at  the  Instance  of  ap- 
pellee, to  deliver  car  No.  9,273  to  the  F.  W. 
Brockman  Commission  Company,  which  tele- 
gram the  agent  of  the  said  Iron  Mountain 
Company  received  prior  to  the  arrival  of  car 
No.  10,029.  W.  M.  Prince,  agent  of  the  St 
Louis  Southwestern  Railway  Company  of 
Texas  at  Sulphur  Springs  never  learned  of 
the  transfer  of  the  fruit  from  car  No.  9,273 
to  car  No.  10,029  until  the  14th  day  of  July. 
The  appellee  was  not  informed  of  the  derail- 
ment and  transfer  of  the  fruit  from  car  No. 
9,273  to  car  No.  10,029  unUl  the  18th  or  14th 
of  July.  The  F.  W.  Brockman  Commission 
Company  had  no  information  that  the  fruit 
had  b^n  transferred  from  car  No.  9,273  to 
car  No.  10,029  until  July  13th.  Car  No.  10,- 
029  containing  plaintifTs  fruit,  was  delivered 
to  F.  W.  Brockman  Commission  Company  on 
July  14, 1904.  The  fruit  when  delivered,  was 
almost  ruined.  It  netted  appellee  only  $29.72. 
F.  W.  Brockman  called  at  the  office  of  the 
American  Refrigerator  Transit  Company  on 
the  10th,  11th,  and  12th  of  July  to  see  If  car 
No.  9,273  had  arrived,  and  was  informed 
each  day  that  it  had  not  On  July  10,  lOOl, 
with  one  of  the  railroad  yardmen  at  St  Louis 
he  went  over  the  yards  of  the  American  Re- 
frigerator Transit  Company  to  see  whether  or 
not  car  No.  9,273  had  arrived,  but  did  not  find 
it  Brockman  understood  that  car  No.  10,029 
was  on  the  track  from  Theo.  Wester,  appellee, 
and  suggested  to  the  American  Refrigerator 
Transit  Company  that  as  Mr.  Wester  had 
stated  he  would  ship  three  cars  to  various 
places,  possibly  the  wrong  car  had  come  to 
St.  Louis  and  that  car  No.  10,029  was  intend- 
ed for  bis  company.  But  as  he  did  not  hnve 
a  bill  of  lading  for  that  car  the  A.  R.  T.  Com- 
pany refused  to  deliver  It  to  bim.  Brockman 
was  informed  at  the  A.  R.  T.  office  on  the 
ISth  of  July,  1904,  for  the  first  time  that 
car  No.  9,273  had  been  derailed  and  the  fruit 
was  transferred  to  car  No.  10,029.  When 
car  No.  10,029,  Into  which  appellee's  peaches 
had  been  transferred,  from  A.  R.  T.  cnr  No: 
9,273,  was  delivered  to  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  at 
Texarkana,  It  was  accompanied  by  a  waybill 
Issued  by  the  St  Louis  Southwestern  Railway 
Company,  which  was  also  delivered  to  said 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company's  agent  at  Texarkana,  and  by  him 
forwarded  to  Its  agents  at  St  Louis,  Mo., 
and  received  by  them  In  St  Louis  July  10, 
1904,  at  about  12  M  o'clock  p.  m.  This  way- 
bin  showed  consignment  by  Theo.  Wester, 
the  appellee.  Sulphur  Springs,  Tex,,  to  Theo. 
Wester,  St  Louis,  Mo.,  of  1,056  crates  of  ' 
peaches  In  A.  R.  T.  car  9,273  and  shows  that 
the  waybill  is  series  I.  M.  X.  R.  No.  3,  and 
shows  the  car  routed  over  St  L.  S.  W.  Rail- 
way Company  of  Texas,  to  Texarkana  and 
over  St  L.,  L  M.  &  S.  Ry.  Oa    This  waybill 
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showed  that  the  peaches  were  originally 
shipped  In  car  No.  9,278,  and  were  trans- 
ferred to  car  No.  10,029  In  which  they  were 
received  hy  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  under  said  way- 
bill, and  during  the  month  of  July,  1904,  it 
was  the  general  practice  and  custom  of  ap- 
pellants when  the  conteuts  of  a  car  load  ship- 
ment were  transferred  from  one  car  to  anoUi- 
er  to  write  on  the  waybill  accompanying  and 
covering  such  shipment,  a  memorandum  show- 
ing the  transfer  and  showing  the  number  and 
Initials  of  the  car  from  which  and  the  car  to 
which  the  transfer  was  made.  The  bill  of  lad- 
ing issued  to  appellee  at  Sulphur  Springs,  Tex., 
and  which  was  sent  to  F.  W.  Brockman  Com- 
mission Company  at  St  Louis,  showed  that 
the  peaches  were  originally  shipped  In  A.  R.  T. 
car  No.  9,273,  and  did  not  show  that  they  had 
been  transferred  In  transit  to  car  No.  10,029. 
The  following  telegrams  In  regard  to  the 
shipment  of  peaches  passed  between  the 
agent  of  St  Louis  Southwestern  Railway 
Company  of  Texas  and  the  agent  of  the  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company  at  St  Louis :  "Sulphur  Springs,  7/8. 
Agent,  IM.  M.  Ry.  St  Louts.  To  you  my  W.  B. 
L  M.  X.  R.  3  July,  7,  #  A.  R.  T.  9273  peaches 
consigned  to  Theo.  Wester.  Deliver  this  car 
to  S.  W.  Brockman  Com.  Go.  St  Louis,  B.  L. 
will  be  mailed  you.  [Signed]  W.  M.  Prince, 
Agent"  "St  Louis,  July  13,  04.  Agent  Sul. 
Springs.  Your  W.  B.  I.  M.  X  R.  S  July  7th, 
Car  10029  A.  R.  T.  peaches  Theo.  Wester  is 
unclaimed,  consignee  unknown.  Notify  ship- 
per so  they  can  protect  themselves.  Ana.  No. 
8  a.  [Signed]  J.  H.  G."  "Sulphur  Springs, 
7/14.  J.  H.  O.  Agent  IM  St  Louis.  Your 
wire  13th,  my  W.  B.  I.  M.  X.  R.  8  July  7  cov- 
ers A.  R.  T.  9273  We  did  not  load  A.  B.  T. 
10029.  I  understand  the  car  was  transferred 
acct  trouble,  bill  should  have  shown.  Con- 
signor complain  car  lay  in  yard  24  hours 
after  arrival.  Has  since  been  delivered  to 
Brockman  Commission  Co.  who  held  B.  L. 
for  0273.  Is  this  so,  see  my  wire  8th. 
[Signed]  W.  M.  Prince." 

The  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas  has  presented  but  two  asslgn- 
mentf!  of  error.  The  first  complains  of  the  re- 
fiinal  of  the  court  to  give  in  charge  to  the  Jury 
its  requested  Instruction  to  the  ^ect  that  If  ap- 
pellee,  or  his  agent  F.  W.  Brockman  Gommis- 
fllon  Company,  failed  to  present  at  St  Louis, 
Mo.,  to  the  St  Louis,  Iron  Mountain  ft  Southern 
Railway  Company  or  the  American  Refriger- 
ator Transit  Company  any  bill  of  lading  or 
other  sufficient  authority  entitling  them  to  re- 
ceive the  peaches,  and  if  sucb  failure  was 
negligence,  and  that  if  such  bill  of  lading 
or  other  authority  had  been  so  presented, 
said  peaches  would  have  been  located  In  car 
No.  10,029,  and  would  have  been  delivered  to 
P.  W.  Brockman  Commission  Company  within 
such  time  that  said  peaches  could  have  been 
sold  by  said  company  for  such  sum  as  would 
have  been  the  full   market  value  of  said 


peaches  In  good  condition  in  said  market, 
then  plaintiff  would  not  be  entitled  to  re- 
cover. The  second  complains  that  the  court 
erred  in  refusing  to  grant  this  appellant  a 
new  trial  because  the  verdict  of  the  Jury  Is 
against  the  law  and  the  great  weight  of  the 
evidence  In  this,  that  the  evidence  showed 
conclusively  that  appellee's  peaches  suffered 
no  injury  or  damage  wlille  on  the  line  of  Its 
road,  and  that  no  decrease  in  the  market  val- 
ue of  the  peaches  resulted  from  any  negligent 
act  or  omission  of  said  appellant 

We  are  of  the  opinicm  that  neither  of 
these  assignments  is  well  taken.  It  is  donbt- 
ful,  to  say  the  least  of  it,  whether  the  re- 
quested instruction,  in  view  of  the  facts, 
should  have  been  given  at  all.  but,  however, 
that  may  be,  the  issue  embraced  in  it  was 
sufficiently  presented  by  the  court's  main 
charge,  and  the  special  charge  given  at  the 
instance  of  appellee.  As  to  the  proposition 
that  the  court  erred  in  refusing  to  grant  this 
appellant's  motion  for  a  new  trial,  it  is  suffi- 
cient to  say  that  the  evidence  did  not  con- 
clusively establish  the  facts  as  claimed  by 
appellant,  but  it  was,  in  our  opinion,  suffi- 
cient to  raise  an  issue  of  fact;  whether  or 
not  appellee^s  peaches  were  damaged  while 
on  its  road  through  the  negligence  of  its 
servants,  and,  the  jury  Itaving  decided  the 
question  against  appellant,  and  having  fixed 
its  liability  at  an  amount  Jnstifled  by  the 
evidence,  we  are  not  authorized  to  disturb 
their  verdict 

It  Is  assigned  by  the  St  Louis,  Iron  Moun- 
tain ft  Southern  Railway  Company,  first 
That  the  court  erred  in  sustaining  the  de- 
murrer of  appellee  to  its  plea  of  privilege, 
asserting  the  right  to  lie  sued  In  Dallas 
county,  Tex.,  and  not  in  Hopkins  county, 
Tex.  The  following  propositions  are  pre- 
sented and  insisted  upon  under  this  assign- 
ment: First  "A  statute  which  imposes  a 
burden  upon  interstate  commerce  as  distin- 
guished from  commerce  within  the  state  is 
in  violation  of  the  provisions  of  the  federal 
Constitution,  which  confers  upon  Congress 
the  exclusive  power  to  regulate  commerce 
between  the  states."  Second.  "Prior  to  the 
act  of  1905,  whidi  undertakes  to  regulate  the 
venue  of  suits  against  connecting  lines  of 
railway,  it  wns  inadmissible  to  sue  a  rail- 
way corporation,  not  operating  any  part  of 
its  railroad  in  the  state,  in  a  county  where 
another  railway  company  Joined  In  the  suit 
had  an  agent  merely  on  account  of  such 
joinder  when  venue  would  not  obtain  ir- 
respective of  the  jurisdiction  as  to  the  other 
company,  and,  the  statute  of  1906  being  nn- 
constitutlonal.  It  Is  not  permissible  to  sue 
a  foreign  railway  corporation,  not  operating 
any  part  of  its  railway  in  the  state,  in  a 
county  where  It  has  no  agent  or  the  cause  of 
action  did  not  arise,  or  where  the  other  de- 
fendant did  not  reside,  and  no  exception  un- 
der the  venne  statute  existed  to  give  juris- 
dictioa  in  the  county  in  whldi  suit  was 
brought"    It  la  unquestionably   true   that. 
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prior  to  the  passage  of  the  act  of  tbe  Twenty- 
Ninth  Legislature,  prescribing  the  venue  of 
suits  against  railroad  corporations,  etc.,  ap- 
proved March  13,  1905,  It  was  settled  that  ap- 
pellant's plea  of  privilege  should  be  sustained. 
And  it  Is  contended,  as  indicated  by  appel- 
lant's" propositions  which  have  been  quoted 
above,  that  the  same  result  should  have  been 
reached  in  this  case  because  said  act  "oper- 
ates more  burdensome  upon  interstate  com- 
lAerce  than  upon  commerce  carried  on  within 
the  states,  and  thereby  discriminates  against 
interstate  commerce,  is  void,  and  leaves  the 
law  In  the  condition  it  was  prior  to  the  pass- 
age of  said  act;  that  a  plain  distinction  is 
made  in  the  operation  of  the  act  as  between 
foreign  and  domestic  carriers  in  that  foreign 
corporations  may  be  subjected  much  more 
readily  to  the  burdensome  provisions  of  the 
act  than  domestic  corporations,  because,  be- 
fore a  domestic  corporation  can  be  sued  away 
from  the  county  where  It  operates  or  has  an 
agent,  it  Is  necessary  that  an  actual  agent  of 
the  company  be  served,  but  that  the  act 
under  consideration  constitutes  new  agents 
for  the  foreign  corporation  which  really  are 
not  Its  agents,  except  through  the  arbitrary 
edict  of  the  statute  Itself." 

We  do  not  concur  in  the  contention  and 
▼lews  expressed  by  counsel  for  appellant. 
The  provisions  or  requirements  of  the  statute 
In  question  are  in  no  sense  a  regulation  of 
commerce.  The  first  section  of  the  act  sim- 
ply prescribes  the  parties  to,  and  venue  of, 
suits  against  railroad  corporations  operating 
or  doing  business  In  this  state  or  having  an 
agent  or  representative  In  this  state.  It  pro- 
vides that,  whenever  freight  has  been  trans- 
ported by  two  or  more  such  corporations  or 
partly  by  one,  or  more  of  them,  operating  or 
doing  business  as  common  carriers  In  this 
state,  or  having  an  agent  or  representative  in 
tbls  state,  suit  for  damages  or  loss,  or  for 
any  other  cause  of  action  arising  out  of  such- 
carriage,  may  be  brought  against  any  one  or 
all  of  such  common  carriers  in  any  court  of 
competent  jurisdiction  In  any  county  in 
which  either  operates  or  does  business,  at 
has  an  agent  or  representative.  Sections  2 
and  3  provide  additional  means  of  obtaining 
service  on  foreign  or  nonresident  corporations 
having  agents  in  this  state,  by  designating 
for  that  purpose  conductors  who  are  engaged 
In  handling  trains  and  agents  engaged  In  the 
sale  of  tickets,  or  making  contracts  for  the 
transportation  of  property  as  agents  of  such 
foreign  corporations,  upon  whom  such  serv- 
ice may  be  had.  This  statute,  in  our  opinion, 
does  not  Impose  any  such  burden  upon  Inter- 
state commerce,  as  distinguished  from  com- 
merce within  the  state,  as  amounts  to  an  in- 
fringement upon  the  power  of  Congress  to 
regulate  Interstate  commerce.  It  Is,  we 
think,  a  legitimate  exercise  of  the  police 
power  of  the  state  In  matters  which  concern 
the  regulation  and  control  of  Its  Internal  af- 
fairs only,  and  "does  not  In  the  sense  of  the 
Constitution,   intrench   upon   any   authority 


which  has  been  confided  to  the  national  gov- 
ernment." 

This  appellant's  second  and  third  assign- 
ments of  error  complain  of  the  court's  ac- 
tion in  permitting  the  witnesses  Adams  and 
Gregory  to  testify  that  it  was  a  general  prac- 
tice of  the  appellants,  when  the  contents  of 
a  car  load  shipment  were  transferred  in 
transit  from  one  car  to  another  car  to  write 
or  otherwise  enter  upon  the  waybill  accom- 
panying such  shipment  a  memorandum  show- 
ing the  transfer  and  showing  the  numbers 
and  initials  of  the  cars  from  which  and  to 
which  the  transfer  was  made.  Tbls  testi- 
mony was  objected  to  on  the  ground  that 
there  was  no  pleading  on  the  part  of  either 
party  to  the  suit  Justifying  Its  admission. 
We  think  the  objection  is  not  well  taken. 
The  design  of  this  testimony  was  to  show 
that  the  St  Iiouls,  Iron  Mountain  St  Southern 
Railway  Company  had  notice  of  the  transfer 
of  appellee's  peaches  from  car  No.  9,273  into 
car  No.  10,029,  and  could,  in  this  case,  have 
no  other  material  bearing  or  effect.  It  was 
alleged  in  the  plea  of  the  St  Louis  South- 
western Railway  Company  of  Texas,  over 
against  this  appellant,  that  it  had  such  notice 
by  an  entry  on  the  waybill  accompanying 
the  shipment  showing  that  fact  which  way- 
bill was  In  possession  of  this  appellant  This 
allegation  was  sufficient  to  authorize  the  ad- 
mission of  the  evidence  for  the  purpose 
stated.  Besides,  It  appears  that  testimony 
practically  to  the  same  ^ect  was  admitted 
without  objection. 

Error  Is  also  assigned  to  the  refusal  of  the 
court  to  give  the  following  charge  requested 
by  appellant:  "The  Jury  Is  Instructed  that, 
under  the  original  contract  of  shipment  it 
was  the  duty  of  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  to  deliver  the 
shipment  of  peaches  to  Theo.  Wester,  and 
to  no  one  else,  and,  unless  you  find  and  be- 
lieve from  the  evidence  that  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
received  from  the  St.  Louis  Southwestern 
Railway  Company  of  Texas  a  notice  directing 
the  delivery  of  A.  R.  T.  car  No.  10,029  to  the 
P.  W.  Brockman  Commission  Company, 
which  was  so  clear  In  Ite  terms  that  the 
agent  of  the  St.  Louis,  Iron  Mounteln  & 
Southern  Railway  Company,  using  ordinary 
prudence,  should  not  have  been  misled  there- 
by, yon  cannot  find  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  in 
any  amount."  There  was  no  error  In  refus- 
ing this  charge.  The  Jury  was  instructed  by 
the  court  that  "under  the  facte  and  law  of 
this  case  it  was  the  duty  of  the  St.  Louis 
8.  W.  Ry.  Co.  to  give  the  St.  U,  I.  M.  & 
S.  Ry.  Co.  sufficient  notice  that  car  No. 
10,029  was  in  lieu  of  car  No.  9,273,  and  to 
give  said  St  L,  I.  M.  &  S.  Ry.  Co.  sufficient 
notice  of  the  consignment  of  the  car  of 
peachee."    TIils  was  sufficient 

There  are  other  asslgnmento  of  this  appel- 
lant complaining  of  charges  given  and  re- 
fused, but  we  deem  a  discussion  of  them  un- 
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necessary.  They  bare  been  examiiieJ  and 
carefully  considered  witb  tbe  conclnaJon 
reached  that  none  of  them  disclosed  rerers- 
ible  error.  We  think  tbe  Issnes  raised  by  tbe 
evidence  were  fairly  submitted  to  the  jury; 
tliat  the  evidence  1«  auffldent  to  snstain  their 
Terdlct,  and  the  Judsment  of  the  lower  court 
Is  therefore.  In  all  things,  affirmed. 
Affirmed. 


TEXAS  SHORT  WNB  RT.  CO.  v.  PATTON. 

(Court   of   Civil   Apjx'als   of  Texas.    Oct    13, 
1906.) 

Damaoks— Pebsonal    Ihjcries— Issces    ahd 

PRf)OF. 

Where,  in  a  duit  for  personal  injurips,  plain- 
tiff by  his  pleading  limits  bis  claim  for  expen- 
Hos  on  account  of  medicines  and  medical  treat- 
ment to  the  Slims  paid  out,  he  may  not  recover 
for  debts  owing  by  him  for  medicines  and  medi- 
cal attention. 

fEd.  Note.— For  cases  in  point,  see  vol.  15, 
Ci'Mt.  Dig.  Damages.  {  445.] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

Action  by  J.  B.  Patton  against  the  Texas 
Siiort  Line  Railway  Company.  From  a  ]udg- 
iiit>Dt  for  plaintiff,  defendant  appeals.  Re- 
versed. 

J.  M.  McCormick,  Mounts  &  Jones,  and 
W.  A.  Davidson,  for  appellant  Looney  & 
(°l.irk,  R.  E.  Boseman,  and  C.  A.  Leddy,  for 

jipiteilee. 

TALBOT,  J.  This  Is  a  personal  Injury 
suit  Appellee  was  In  the  employ  of  appel- 
lant as  a  section  hand,  and  while  riding  upon . 
n  push  car  In  going  out  on  its  line  of  road 
to  work  was,  through  tbe  negligence  of  ap- 
pellant's servants  operating  said  car,  thrown 
therefrom  and  Injured.  From  a  judgment  in 
favor  of  appellee  for  the  sum  of  f975  appel- 
lant appealed  to  this  court,  and  said  judg- 
ment was  affirmed  at  the  last  term  without 
a  written  opinion.  The  case  Is  now  before 
us  on  a  motion  for  rehearing,  and  after 
further  consideration  we  are  of  the  opinion 
that  appellant's  twenty-fourth  asslgimient  of 
error   is   well   taken. 

This  assignment  complains  of  that  portion 
of  the  trial  court's  charge  which  reads  aa 
follows:  "If  you  find  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover  for 
his  injuries  under  the  rules  of  law  as  here- 
inbefore defined  to  you.  If  you  find  that 
he  received  such  Injuries,  you  will  find 
for  medicine  and  doctors'  hills  the  reason- 
able value  and  charge  for  such."  This 
charge  was  error,  because  not  authorized 
by  the  pleadings.  Appellee's  only  allega- 
tions with  respect  to  damages  for  medical 
attention  and  medicines  are:  "That  by  rea- 
son of  tbe  said  injuries  plaintiff  has  been 
compelled  to  pay  out  for  medicines  and  medi- 
cal attention  sums  of  money  amounting  to 
the  sum  of  $100."  There  was  testimony 
tending  to  show  that  the  reasonable  value 
of   the  medical   services    rendered   appellee 


and  contra<.{i-c!  to  be  paid  by  him  was  at 
least  $00,  that  he  had  only  paid  out  tbe  sum 
of  $35,  and  that  this  amount  was  for  medi- 
cines. It  baa  been  held  by  this  court  tbat 
where,  In  a  salt  for  personal  injuries,  tbe 
plaintiff  by  bis  pleading  limited  his  claim  for 
expenses  on  accoimt  of  medicines  and  medi- 
cal treatment  to  the  simis  paid  out,  he  could 
not  recover  for  debts  owing  by  blm  for  medi- 
cines and  medical  attention.  Railway  Com- 
pany V.  Reasor,  68  a  W.  332,  5  Tex.  Ct  Rep. 
85.  This  case  la  aK>ltcable  bere  and  decisive 
of  tbe  question. 

On  all  other  questions  presented  In  its 
brief  and  motion  for  a  rehearing  we  rule 
against  appellant  Appellee's  injuries  are 
the  resnlt  of  appellant's  negligence  and  be 
was  not  guilty  of  contributory  negligence. 
There  Is  no  reversible  error  pointed  out  In 
tbe  court's  charge  or  other  proceedings  had, 
except  as  above  stated.  That  error  does  not 
necessarily  require  a  reversal  of  the  case. 
Counsel  for  appellee  In  their  brief  offer  to 
remit  any  amount  awarded  blm  for  medicine 
and  medical  attention  which  this  court  may 
be  of  opinion  Is  not  warranted  by  the  plead- 
ings or  by  the  proof. 

It  is  therefore  ordered  tbat  If  appellee 
shall,  within  10  days  from  the  filing  of  this 
opinion,  remit  of  the  amount  awarded  blm 
by  the  verdict  of  the  jury  and  judgment  of 
the  lower  court  for  medicines  and  medical 
treatment  the  sum  of  $40,  appellant's  motion 
for  rehearing  will  be  overruled,  and  said 
judgment  for  the  amount  remaining  will 
stand  affirmed;  otherwise,  said  motion  will 
be  granted,  and  the  judgment  of  the  court 
below  will  be  reversed,  and  cause  remanded. 


CAVBN  et  al.  v.  COLEJIAN. 

(Court  of  Civil  Appeals  of  Texas.    Jnne  30, 
1906.    Rehearing  Denied  Oct  13,  1906.) 

L  M AS  DAiros— Petition — StranciENcrr. 

A  petition  for  mandamus  to  compel  tbe 
council  of  a  city,  as  required  by  Act  25th  Leg. 
Laws  1S07,  p.  23G,  c.  163,  to  appoint  an  exam- 
ining board  of  plumbers,  to  consist  of  a  mem- 
ber of  the  local  board  of  health,  the  city  engi- 
neer, and  others,  which  alleged,  that  if  the  city 
had  no  board  of  health,  and  no  city  engineer, 
it  had  authority  to  create  and  appoint  them,  and 
that  it  was  the  duty  of  the  council  to  do  so, 
and  that  the  city  came  within  the  provisions  of 
the  act,  was  sufficient  to  authorize  a  hearing  on 
the  merits  as  against  an  objection  that  the  pe- 
tition did  not  allege  that  tbe  city  had  a  Ixmrd 
of  health  and  city  engineer. 

[Ed.   Note. — For  caces   in  point,  see  vol.  S3, 
Cent  Dig.  Mandamus,  f{  296-304.] 

2.  Same— CoNTBOL  of  Acts  of  Citt  Codnch.. 

Where  a  duty  is  imposed  on  the  council  of 
a  city,  so  that  in  Its  performance  it  acts  in  a 
ministerial  capacity,  without  exercising  its  own 
judgment,  mandamus  is  the  only  adequate  rem- 
edy to  compel  It  to  act 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Mandamus,  §{  63,  133-136.] 

3.  Municipal     Cobpobatiors  —  Officebs  — 
Board   fob  Examination   of  Plombeks — 

ManDAMTTS— MINISTEBIAL   ACT. 

Act  2r.th  Leg.  Laws  1897,  p.  236,  c.  103. 
requiring  every  city  having  underground  sewera 
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to  appoint  a  board  for  the  examination  of 
plumbers,  consisting  of  a  member  of  tlte  board 
of  Ileal  th,  the  city  engineer,  and  other  persons, 
and  prohibiting  any  person  from  condacting  the 
business  of  plumbing  without  a  license  from  the 
board,  is  not  repealed  by  the  subsequent  charter 
of  a  dty,  which  provides  that  its  municipal  gov- 
ernment thall  consist  of  a  council,  and  that  the 
other  oflcera  thereof  shall  be  a  treasurer,  as- 
sessor, etc.,  and  sucb  other  officers  as  the  coun- 
cil may  establish,  and  it  is  the  duty  of  the  coun- 
cil to  put  itself  in  a  position  by  the  creation  of 
the  necessary  officers  to  enable  it  to  appoint  the 
examining  lx>ard  of  plumbers,  and  mandamus 
will  lie  to  compel  it  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  vol.  83, 
Ont.  Dig.  Mandamus,  U  168-160.] 

4.    LlCENMS  —  CONSmTtmONAL    LAW— PbUCl 
POWEB— RKGTJI/ATION    OF   PI.UMBEB8. 

Act  25th  Leg.  Laws  1897,  p.  236,  c.  163,  re- 
-quiring  every  city  having  underground  sewers 
to  create  a  lioard  for  the  examination  of  plumb- 
ers with  authority  to  issue  license  to  plumbers 
who  have  passed  a  regular  examination  and  pro- 
hibiting any  person  from  conducting  the  busi- 
ness of  plumbing  without  such  license,  is  valid 
as  within  the  police  power  of  the  state. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Licenses,  gS  S,  6,  21.] 

6.    CONBTITUTIONAI,  LAW— CULSS  IaCOISI.ATION 

-Regulation  or  Occupations-. 

Act  25th  Leg.  Laws  1897,  p.  236.  c.  163, 
requiring  every  city  having  underground  sewers 
to  appoint  a  lx>ard  for  the  examination  of 
pluml>ers  with  authority  to  issue  licenses  to 
plumbers  who  have  passed  the  regular  examina- 
tion therefor,  and  providing  that  a  license  shall 
not  t>e  issued  to  any  person  or  firm  to  canxon 
the  business  of  plumbing  until  he  or  they  shall 
have  passed  the  required  examination,  and  every 
firm  carrying  on  the  business  shall  have  at  least 
one  member  who  is  a  practical  plumt>er,  is  not 
open  to  the  objection  that  it  discriminates 
against  individual  plumbers,  not  members  of  a 
firm,  in  that  it  aflows  a  firm  of  any  numt>er  of 
members  to  do  plumbing  if  only  one  member 
has  the  license  required,  for  the  statute  requires 
all  who  engage  in  the  business  of  plumbing  to 
pass  the  examination  and  procure  the  license. 
6.  Sam. 

A  statute  which  selects  particular  individ- 
nals  from  a  class  and  imposes  on  them  special 
obligations  from  which  others  in  the  same  class 
are  exempt  Is  invalid. 

[Ed.  Note.— For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  gi  649-651,  667.] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;   R.  B.  Levy,  Judge. 

Mandamus  by  W.  P.  Coleman  against  T.  S. 
Caven  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

T.  P.  Young,  for  appellants.  Scott  &  Lane, 
for  appellee. 

TALBOT,  J.  This  Is  a  suit  brought  by 
appellee  for  a  mandamus  to  compel  the  ap- 
pellants, as  mayor  and  aldermen  of  the  city 
of  Marshall,  in  Harrison  county,  Tex.,  to 
appoint  an  "examining  and  supervising  board 
of  plumbers,"  a«  required  by  the  act  of  the 
Twenty-Fifth  Legislature  of  Texas,  which 
took  effect  August  20,  1897  (Laws  1897,  p. 
288,  e.  163).    The  act  provldeg: 

"Section  1.  Bo  it  enacted  by  the  Leglsla- 
ttir«  of  the  state  of  Texas:  That  every  city 
in  this  state  baving  underground  sewers  or 
cesspools,  shall  pass  ordinnncen  re^ilatlng 
-the  tapping  of  said  sewers  and  cesspools, 
regulating   hotiM   drainage    and   plumbing. 


creating  a  board  for  tbe  examination  of 
plumbers,  to  be  known  as  "The  Examining  and 
Supervising  Board  of  Plumbers';  to  provide 
for  an  Inspection  of  plumbing.  Said  board 
shall  consist  of  the  following  five  i>erBon8; 
a  member  of  the  local  board  of  health,  the 
dty  engineer,  the  chief  plumbing  Inspector, 
a  master  plumber  of  not  less  than  ten  years 
active,  continuous  business  experience,  and 
a  journeyman  plumber  of  not  less  than  five 
years  active  continuous  practical  experience. 
The  mayor  and  tbe  local  board  of  health 
shall  make  said  appointment,  and  shall  reg- 
ulate tbe  length  of  term  each  member  shall 
serve;  tbey  flball  fill  all  vacancies  occurring 
in  the  examining  and  supervising  board  of 
plumbers;  appointments  to  said  vacancies  to 
be  for  the  unexpired  term  of  the  member 
whose  place  Is  filled. 

"Sec.  2.  Tbe  examining  and  supervising 
board  of  plumbers  herein  created  shall  ex- 
amine and  pass  upon  all  persons  now  en- 
gaged iu  the  business  of  plumbing,  whether 
as  a  master  plumber,  employing  plumber,  or 
journeyman  plumber.  In  their  respective  ci- 
ties, and  all  persons  who  may  hereafter  wish 
to  engage  in  the  business  of  plumbing  as 
master  plumber,  employing  plumber,  or  jour- 
neyman plumber,  within  their  respective 
jurisdictions,  and  also  all  persons  who  may 
apply  for  the  office  of  plumbing  Inspector. 
They  shall  issue  a  license  to  such  persons 
only  as  shall  successfully  pass  a  required  ex- 
amination. They  shall  also  register  in  a 
book  to  be  kept  for  that  purpose,  the  names 
and  places  of  business  of  all  persons  to  whom 
a  plumber's  license  is  issued.  They  shall  not 
issue  license  for  more  than  one  year,  but  the 
same  shall  be  renewed  from  year  to  year, 
upon  proper  application." 

Tbe  petition  alleged  that  the  city  of 
Marshall  was  a  municipal  corporation  and 
that  relator  was  a  resident  thereof,  and  In- 
terested in  the  proper  and  efficient  execution 
of  Its  laws  and  ordinances  by  those  legally 
charged  therewith;  that  said  city  has  a  sys- 
tem of  underground  sewers  and  cesspools 
such  as  are  contemplated  by  said  act  of  the 
Twenty-Fifth  Legislature,  and  that  It  Is  of 
vital  concern  to  the  dtlzens  thereof  that  all 
plumbing,  tapping  of  mains  and  underground 
■  sewers  and  cesspools  and  the  construction  of 
vaults,  be  performed  In  a  proper  manner  to 
prevent  the  escape  of  water  and  foul  drain- 
age from  entering  and  rendering  valueless 
cellars  and  filling  and  Impregnating  houses 
and  homes  with  foul  gases,  etc.  It  was  fur- 
ther averred  that  although  often  requested, 
respondents  have  failed  and  refused  to  create 
said  board  for  the  examination  of  plumbers. 
The  respondents  answered  by  general  and 
spedal  exceptions,  that  they  were  the  officers 
of  tbe  dty  of  Marshall,  as  averred  In  tbe 
petition.  That  said  city  was  a  municipal  cor- 
poration. Incorporated  under  a  law  of  Leg- 
islature, giving  said  dty  a  special  charter, 
passed  and  approved  tbe  2.3d  of  March,  1903 
(Sp.  Laws  1903,  p.  64,  c.  17),  to  be  taken  no- 
tice of  as  a  graieral  law.    That  said  diarte^r 
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did  not  require  Qie  city  council  to  appoint  a 
board  of  healtb,  and  did  not  require  the  city 
council  to  appoint  a  city  engineer.  Tliat 
there  wag  not  and  never  had  been,  any  t>oard 
of  health,  or  dty  engineer,  in  said  city;  there 
were  no  ordinances  providing  for  any  such 
offices,  and  never  bad  been.  That  if  appel- 
lantB  had  any  authority  to  appoint  a  board 
of  health,  or  city  engineer  it  was  purely  dis- 
cretionary, and  not  mandatory.  That  said 
city  had  underground  eewers,  and  had  passed 
ordinances  regulating  the  tapping  of  same, 
etc.  To  this  answer  relator  replied  tbat  If 
the  dty  had  no  l>oard  of  health  and  no  city 
engineer  the  city  council  thereof  under  the 
laws  of  the  state,  and  Its  charter  had  full 
power  to  create  all  the  offices  and  appoint 
all  the  officers  in  said  act  of  the  Twenty-Fifth 
Legislature  mentioned,  and  that  it  was  Its 
duty  to  do  so.  On  December  5,  1905,  at  a 
special  term  of  the  district  court  the  case 
was  tried  without  a  Jury  and  Judgment  ren- 
dered awarding  a  peremptory  writ  of  man- 
damus against  respondents  commanding  them 
to  pass  ordinances  for  said  city,  creating  a 
board  of  bealtb  and  appointing  officers  there- 
of, and  creating  the  office  of  and  appointing 
a  dty  engineer  for  said  city.  Respondents 
were  further  commanded  to  appoint  an  ex- 
amining and  supervising  board  of  plumt)ers 
as  required  by  the  act  of  the  Legislature 
mentioned.  To  this  Judgment  of  the  court 
respondents  excepted  and  have  perfected  an 
appeal  to  this  court. 

There  is  no  dispute  about  the  facts.  The 
trial  court  found  all  the  material  allegations 
in  both  the  petition  and  answer  to  be  true, 
and  such  finding  is  sustained  by  the  evi- 
dence. The  petition  was  not  obnoxious  to  the 
demurrers  urged  against  it  on  the  ground 
that  It  was  not  alleged  that  the  city  of 
Marshall  had  a  board  of  health  and  city  en- 
gineer. As  has  been  stated,  it  was  alleged 
In  effect,  that  If  said  city  bad  no  «ucb  of- 
fices and  officers,  its  city  council  had  full 
power  and  authority  to  create  and  appoint 
tbem,  and  that  it  was  the  duty  of  said  coun- 
cil to  do  so.  These  allegations,  together  with 
the  other  averments  of  the  petition,  were 
sufficient  to  authorize  a  bearing  of  the  case 
on  its  merits. 

It  is  insisted  that  the  court  erred  in  hold- 
ing that  the  mandamus  should  issue  compel- 
ling the  respondents,  as  mayor  and  aldermen 
of  the  city,  to  appoint  a  board  of  health  and 
dty  engineer  for  said  city;  (1)  I>ecau8e  said 
acts  involved  discretion  and  Judgment  on 
their  part;  (2)  because  the  act  of  th» 
Twenty-Plfth  Legislature  requiring  cities  to 
provide  for  a  t)oard  of  plumbers  to  be  known 
as  the  "examining  and  supervising  board  of 
plumbers,"  to  regulate  the  duties  of  said 
board  and  to  provide  penalties  for  a  viola- 
tion thereof.  Interferes  with  the  rights  of  dt- 
izens  to  do  business  and  malce  contracts,  con- 
fers special  privileges  on  a  certain  class,  and 
bars  others  from  such  privileges  without  any 
reasonable  or  Just  basis  for  such  discrimina- 


tion, and  Is  therefore  nnconstitntional  and 
void.  It  is  an  undoubted  prindple  of  law 
"that  the  process  of  mandamus  will  not  issue 
against  a  public  officer,  unless  to  compel  the 
performance  of  an  act  clearly  defined  and  en- 
joined by  law  and  which  is,  therefore, 
ministerial  In  its  nature  and  ndther  Involves 
the  exercise  of  discretion,  nor  leaves  any  al- 
ternative." Olasscodc  V.  The  Oommissioner 
of  General  Land  Office,  S  Tex.  51;  Arlierry 
V.  Beavers,  6  Tex.  467.  S5  Am.  Dec.  791; 
Swing  V.  Cohen,  63  Tex.  483;  Sarsome  v. 
Mercer,  68  Tex.  482,  6  S.  W.  62,  2  Am.  St 
Rep.  606.  And  with  respect  to  municipal  cor- 
porations it  has  been  said  that  their  functions 
are  wholly  of  a  public  nature  and  their 
creation  a  matter  of  public  convenience  and 
governmental  necessity,  and  in  order  that 
they  may  the  better  subserve  the  public  in- 
terest, certain  corporate  powers  are  confer- 
red upon  them.  These  powers  may  be  qual- 
ified, enlarged  or  withdrawn  at  the  pleasure 
of  the  Legislature  and  may  consist  of  im- 
perative powers  of  those  whose  exercise  is 
obligatory,  and  the  performance  of  which  can 
be  compelled  by  proper  process;  and  dis- 
cretionary powers  or  those  to  be  exerdsed  or 
not  within  tbe  sound  discretion  of  the  of- 
ficers liavlng  in  charge  tbe  management,  or 
the  transaction  of  the  specific  art.  "So,  it 
may  be  affirmed,"  says  Mr.  High  In  his  work 
on  Extraordinary  Legal  Remedies  (sections 
324,  326),  "tbat  where  municipal  authorities 
are  by  law  entrusted  with  Jurisdiction  over 
certain  matters,  the  declsioa  of  which  rests 
in  their  sound  discretion  and  requires  the  ex- 
ercise of  their  Judgment,  mandamus  will  not 
He  to  control  or  in  any  manner  interfere 
with  their  decision,  since  the  courts  will  not 
direct  in  what  manner  the  discretion  of  in- 
ferior tribunals  and  officers  shall  l>e  exerds- 
ed. But  when  a  plain  and  Imperative  duty 
is  specifically  Imposed  by  law  upon  such  of- 
ficers, so  that  in  its  performance  they  act 
merely  in  the  ministerial  capadty,  without 
being  called  upon  to  exercise  their  own  Judg- 
ment as  to  whether  the  duty  shall  or  shall 
not  be  performed,  mandamus  is  tbe  only 
adequate  remedy  to  set  them  in  motion,  and 
and  the  writ  is  freely  granted  In  sudi  cases, 
the  ordinary  remedies  at  law  being  unavail- 
ing." Excellent  Illustrations  of*  those  rules 
are  given  in  the  work  cited,  and  they  are 
abundantiy  supported  by  tbe  highest  author- 
ities. 

The  question  recurs,  do  the  acts  which 
respondents  have  been  commanded  by  the 
trial  court  to  perform,  involve  the  exerdse 
of  discretion  and  Judgment  on  their  part? 
We  have  reached  the  conclusion  they  do  not 
Respondents'  contention  to  the  contrary 
seems  to  be  predicated  upon  and  sought  to 
l>e  sustained  by  those  porUona  of  their  city's 
diarter  reading  thus: 

"Sec.  2.  The  munidpal  government  of  tbe 
dty  shall  consist  of  ttie  city  coundl,  which 
shall  be  composed  of  nine  aldermen  and  ttM 
mayor." 
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"Sec.  4.  The  other  officers  of  said  corpora- 
tion Bhall  be  a  treasnrer,  and  assessor  and 
collector,  a  secretary,  a  city  attorney  and 
chief  of  police  and  such  other  officers  and 
agents  as  the  council  may,  from  time  to  time, 
establish.    •    •    •  •• 

"Sec.  21.  The  council,  except  as  herein- 
before provided,  shall  have  the  power  to 
establish  any  office  that  may,  in  Its  opinion, 
be  necessary  or  expedient  for  the  city's  busi- 
ness or  goyemment,  may  fix  its  salaries  and 
duties;  but  no  city  official  shall  be  elected 
by  popular  vote  except  the  mayor  and  mem- 
bers of  the  city  council,  the  city  secretary 
and  chief  of  police.  The  city  secretary  and 
chief  of  police,  and  the  Incumbents  of  all  of- 
fices established  by  the  council  shall  be  select- 
ed by  the  council  as  herein  provided." 

"Sec.  7.  The  city  council  may  from  time 
to  time  require  further  duties  of  all  officers 
whose  duties  are  herein  prescribed  and  define 
the  duties  and  powers  of  all  officers  appointed 
or  elected  to  any  office  in  the  city,  and  whose 
duties  are  not  herein  specially  mentioned, 
and  fix  their  compensation,  when  herein  not 
fixed." 

As  has  been  seen,  the  act  of  the  Twenty- 
Fifth  Legislature  requiring  the  appointment 
of  an  examining  and  supervising  board  of 
plumbers  in  cities  having  a  system  of  under- 
ground sewers  and  cesspools  went  into  effect 
In  August,  1897,  and  requires  one  member 
of  said  board  to  be  taken  from  the  local 
board  of  health,  and  one  to  be  the  city  en- 
gineer. The  city  of  Marshall  has  never  had 
a  board  of  health  or  city  engineer;  and  there 
no  ordinances  providing  for  these  offices  or 
officers  and  never  were.  Its  charter  does  not 
expressly  require  the  creation  of  a  board  of 
health  or  the  appointment  of  a  city  engineer, 
but  does  confer  power  upon  the  city  council 
to  create  offices,  other  than  those  named 
therein  and  to  provide  for  the  tenure,  term, 
and  salaries  thereof.  From  these  facts  and 
the  foregoing  provisions  of  the  charter,  It 
is  argued  with  plausibility  that  the  creation 
of  the  board  of  health  and  the  ofQce  of  city 
engineer  is  purely  discretionary  with  the  city 
conndl  and  not  mandatory;  that  the  special 
charter  is  In  confict  with  the  act  of  1887, 
and  necessarily  repeals  the  latter  act,  so  far 
as  the  city  or  Marshall  is  concerned.  With 
this  contention  we  do  not  agree.  The  city 
of  Marshall  is  a  municipal  corporation,  of 
OTer  10,000  people,  and  has  a  system  of  under- 
ground sewers  and  cesspools.  The  powers 
conferred  upon  it  in  its  corporate  capacity 
are  to  be  exercised,  through  its  governing 
body,  for  the  promotion  of  the  general  wel- 
fare of  its  inhabitants.  And  among  those 
powers  none,  perhaps,  is  of  more  vital  Im- 
portance to  its  citizens  than  the  power  to 
provide  for  the  preservation  of  the  public 
health.  Indeed,  the  subject  was  regarded  by 
the  Legislature  of  this  state  to  be  of  such 
vital  Interest  that  the  law  sought  to  be  en- 
forced by  this  suit  was  enacted,  making  it 
an    imperative   duty   of   every   city   in   this 


state,  having  underground  sewers  or  cess- 
pools, to  pass  ordinances  "regulating  the  tap- 
ping of  such  sewers  and  cesspools;  regulat- 
ing house  drainage  and  plumbing  and  crea^ 
ing  a  board  for  the  examination  of  plumb- 
ers," whose  duty  should  be  to  examine  and 
pass  upon  the  qualification  or  fitness  of  all 
plumbers  doing  or  who  wish  to  engage  in  the 
business  of  plumbing  In  their  respective  cities. 
This  act  is  clearly  mandatory  and.  In  our 
opinion,  applicable  to  the  city  of  Marshall, 
notwithstanding,  the  seeming  inconsistent 
provisions  of  said  city's  charter,  above  set 
out,  with  said  act 

We  are  of  the  opinion  that  it  became  and 
was  the  duty  of  respondents,  under  this 
law  and  the  powers  conferred  upon  them  as 
the  city  council  of  the  city  of  Marshall,  to 
put  themselves  in  a  position,  by  the  passage 
of  such  ordinances  and  the  creation  of  such 
offices  as  were  necessary  to  the  appointment 
of  the  "examining  and  supervising  board  of 
plumbers"  as  required  by  the  act  of  the  Legis- 
lature referred  to,  and  to  appoint  such  board 
and  that  having  failed  and  refused  to  do  so, 
the  writ  of  mandamus  will  He  to  compel 
them.  If  it  can  be  said  that  the  language  of 
the  city  charter,  vie:  "shall  have  power  to 
establish  any  office  that  may.  In  its  opinion, 
be  necessary  or  expedient  for  the  city's  busi- 
ness or  government,"  standing  alone,  would 
have  the  effect,  notwithstanding  the  public 
good  and  welfare  Involved,  to  clothe  the  city 
council  with  discretionary  power  in  the  ap- 
pointment of  such  officers  as  are  not  named 
in  the  charter,  to  be  exercised  or  not  within 
its  sound  discretion  (which  may  be  doubted) 
yet  when  the  two  acts  under  consideration 
are  construed  together,  and  read  in  the  light 
of  the  legislative  purpose  and  Intent,  the 
language  quoted  should  not  be  given  con- 
trolling effect.  On  the  contrary,  we  think 
that,  inasmuch  as  the  city  of  Marshall  has 
a  system  of  underground  sewers  and  cess- 
pools. It  must  be  held  that  the  Legislature 
did  not  intend  that  the  discretionary  power, 
whatever  it  may  be,  conferred  by  said  lan- 
guage, should  be  applied  or  exercised  in 
dealing  with  the  matters  Involved  in  this  suit, 
but  that  the  mandatory  provisions  of  the  act 
of  the  Twenty-Fifth  Legislature  should  gov- 
ern and  control  the  council's  action  In  re- 
spect thereof.  There  Is  nothing  on  the  face 
of  the  special  charter  granted  to  the  city 
of  Marshall,  except  the  language  quoted,  that 
indicates  any  design  on  the  part  of  the  Legis- 
lature to  Interfere  with  the  provisions  of  the 
act  of  1807.  If  there  is  any  repeal  of  this 
act  it  is  by  implication  only.  Such  repeals 
are  not  favored,  and  it  seems  to  be  well 
settled  that  the  earliest  statute  continues  in 
force,  unless  the  two  are  clearly  Inconsistent 
with,  and  repugnant  to,  each  other,  or  unless, 
in  the  latest  statute,  some  express  notice 
is  taken  of  the  former,  plainly  Indicating 
an  intention  to  repeal  it  And  where  two 
acts  are  seemhdgly  repugnant,  they  should. 
If  possible,  be  so  construed  that  the  latter 
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may  not  operate  as  a  repeal  of  the  fonner  by 
implication.  Bowen  t.  Lease,  5  Hill  (N.  Y.) 
221 :  town  of  Ottawa  t.  County  of  La  Salle, 
12  IlL  339;  Kinney  v.  Mallory,  3  Ala.  62a 
Applying  tbese  principles,  we  bold  tbat  the 
act  of  1897  in  qnestion  was  not  repealed  as  to 
tbe  city  of  Marshall  by  tbe  provisions  of 
said  city's  charter  granted  in  1903,  but  tbat 
said  act  is  in  foil  force  and  tbe  observance 
of  its  provisions  obligatory  upon  said  ci^. 

Referring  to  respondents'  contention,  tbat 
tbe  act  of  tbe  Twenty-Fiftb  Legislature  un- 
der consideration,  "interferes  with  tbe  rights 
of  citizens  to  do  business,  and  confers  special 
privileges  on  a  certain  class,  etc,  and  is 
therefore  unconstitutional  and  void,"  it  may 
be  said  tbat  said  act  comes  clearly  within 
tbe  police  powers  of  the  state.  The  sum  of 
tbe  many  deOnitions  attempted  of  this  power 
Is  well  expressed  in  Am.  &  Eng.  Enc.  of  Law, 
vol.  22,  p.  916,  in  this  language:  "Tbe  police 
power  in  its  broadest  acceptation,  means  the 
general  power  of  a  government  to  preserve 
and  promote  the  public  welfare  by  prohibit- 
ing all  things  hurtful  to  the  comfort,  safety, 
and  welfare  of  society,  and  establishing  such 
rules  and  regulations  for  tbe  conduct  of  all 
persons  and  the  use  and  management  of  all 
property,  as  may  be  conducive  to  the  public 
interest"  It  U  said  that  this  "power"  Is 
an  attribute  of  sovereignty  and  inherent  fn 
tbe  several  states  and,  in  the  absence  of  any 
constitutional  restrlctionB  upon  the  subject, 
may  be  delegated  to  the  various  municipali- 
ties throughout  tbe  state  to  be  exercised  by 
them  within  tbe  corporate  limits.  Am.  & 
Eng.  Enc.  of  Law,  vol.  22,  pp.  918-919.  An 
indisputable  function  of  the  police  power, 
and  one  frequently  exercised  by  the  state 
municipalities,  is  to  provide  for  tbe  preser- 
vation of  the  health  of  the  people.  And  while 
tbe  right  of  the  Individual  to  labor  and  enjoy 
tbe  fruits  thereof  is  recognized  as  a  "natural 
right  which  may  not  be  unreasonably  inter- 
fered with  by  legislation,"  yet  whenever  the 
"pursuit  concerns  tbe  public  health  and  is  of 
sncb  a  cliaracter  as  to  require  special  train- 
ing or  experience  to  qualify  one  to  pursue 
sncb  occupation  with  safety  to  tbe  public 
Interest,  the  Iiegisiature  may  enact  reason- 
able regulations  to  protect  the  public  against 
tbe  evils  which  may  result  from  incapacity 
and  ignorance."  Such  regulations,  which 
have  been  uniformly  upheld,  will  be  found 
In  statutes  prohibiting  the  practice  of  medi- 
cine or  surgery  by  persons  not  licensed,  or 
the  compounding  of  medicines  by  any  other 
person  than  a  licensed  or  registered  pharma- 
cist Other  examples  of  this  principle  are 
found  In  our  Sunday  laws  and  the  laws 
which  require  study  and  an  examination  be- 
fore a  persem  Is  permitted  to  practice  law  or 
engage  in  the  occupation  t>f  a  dentist 

Bat  in  State  v.  Gardner,  58  Ohio  St  509, 
61  N.  B.  136,  41  L.  R.  A.  689,  65  Am.  St 
Rep.  785,  we  have  a  case  directly  in  point 
In  that  case  it  Is  held  in  a  well-expressed 
opinion,  that  a  statute,  which  provides  that 


no  person  shall  engage  in  the  bosluesa  of 
plumbing  unless  he  shall  liave  passed  an 
examination  as  to  his  competency  and  quali- 
fications and  procured  a  license,  and  provid- 
ing a  penalty  for  a  violation  thereof,  does 
not  infringe  in  any  sense  the  constitutional 
rights  of  the  workman  and  is  but  an  ordinary 
exercise  of  the  police  power  of  the  state. 
Nor  does  tbe  statute  in  question,  as  contend- 
ed by  counsel  for  respondents  discriminate 
against  Individual  plumbers  not  members  of 
a  firm,  in  tbat  it  allows  a  firm  of  any  number 
of  members  to  do  plumbing.  If  only  one  mem- 
ber has  the  license  required.  Neither  does 
it  allow  members  of*  a  corporation  to  do  a 
plumbing  business  without  having  passed  the 
required  examination  and  procured  a  llcensa 
Section  5  of  ttie  statute  is  sofflciently  broad 
and  compreliensive  to  include  every  person 
engaged  in  tbe  work  of  plumbing,  whether 
be  be  a  memt>er  of  a  firm  or  of  a  corporation. 
It  provides:  "That  license  shall  not  be  is- 
sued to  any  person  or  firm  to  carry  on  or 
work  at  tbe  business  of  plumbing  or  to  act 
as  inspector  of  plumbing  until  be  or  they 
shall  have  appeared  before  tbe  examining 
and  supervising  tward  for  examination  and 
registration,  and  shall  have  successfully  pass- 
ed tbe  required  examination.  Elvery  firm 
carrying  on  tbe  business  of  plumbing  shall 
have  at  least  one  member  who  Is  a  practical 
plumber."  A  distinction  seems  to  be  made 
of  a  licensed  plumber  and  a  practical  plumb- 
er, and,  in  the  case  of  a  firm,  the  members 
must  not  only  pass  the  required  examination, 
but  one  of  the  memi)erB  must  be  a  "practical 
plumber."  It  cannot  be  said  tbat  the  pro- 
vision, "every  firm,  carrying  on  the  business 
of  plumbing  shall  have  at  least  one  practical 
plumber,"  means  tliat  only  one  member  of 
the  firm  is  required  to  pass  the  examination. 
The  section  quoted  requires  all  who  engage 
in  the  work  to  stand  tbe  examination.  We 
think  it  well  settled  that  a  statute  which  se- 
lects particular  individuals  from  a  class  and 
imposes  npon  them  special  obligations  or  bar- 
dens,  from  which  others  in  tbe  same  class 
are  exempt  is  unconstitutional;  but  such  Is 
not  In  our  opinion,  the  character  of  the 
statute  under  consideration. 

Believing  the  proper  judgment  was  ren- 
dered in  the  court  below,  it  is  affirmed. 

AfiSrmed. 


NATIONAL   LIFE   INS.    (X).   OF   nNTTED 
STATES  OF   AMERICA   v.   REPPOND. 

(Court  of  Civil   Appeals  of  Texas.    Jane  23, 
1906w    On  Rehearing,  Oct  13,   190a) 

1.   INST7BANCK  —  Lm     iNBUBANClt  —  WAaSAK- 

TIE8. 

Where  the  statements  in  an  application  for 
a  life  poli(7  are  made  warranties,  it  la  essential 
to  the  validity  of  the  policy  that  the  statements 
are  true,  without  reference  to  the  qnestion  ot 
ttieir  materiality. 

[Ed.  Note.— For  cases  in  point  se*  voL  28, 
Cent  Dig.  Insurance,  {  S65.J 
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2.  Samv. 

Wbere  n  life  poller  made  the  statements  !n 
the  application  warranties,  and  insured  did  not 

five  the  name  of  the  physician  who  had  treated 
im  within  five  rears  when  answering  the  ques- 
tion calling  on  him  to  give  the  name  and  ad- 
dress of  each  physician  consulted  during  th< 
past  five  years,  there  was  a  misstatement  avoid- 
ing the  policy. 

[Ed.  Note.— For  cases  in  point,  se*  toI.  28, 
Cent  Dig.  Insurance,  {  691.] 
a  Saks. 

An  application  for  life  Insurance  provided 
that  the  statements  made  by  the  Insured  in  the 
application  were  warranted  to  be  true,  and 
"without  suppression  of  any  fact  •  •  • 
which  would  tend  to  influence  the  company  in 
issuing  a  policy"  under  the  application,  and 
stipulated  that  the  insured  warranted  that  he 
had  reviewed  all  answers  made  to  questions 
asked  in  the  application,  and  that  the  answers 
were  true.  Beld,  that  the  quoted  words  did 
not  modify  the  warranty  and  make  the  answers 
-of  the  insured  mere  representations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  Insurance,  §  562.] 

4.  Same— Pbemium  Notes— NowPATMENr— Ef- 
fect. 

Where  a  life  policy  provides  that  failure 
to  pay  premium  notes  shall  render  the  policy 
voidj  the  failure  to  pay  a  premium  note,  the 
receipt  for  which  contains  a  similar  provision, 
avoiib  the  policy,  unless  waived. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  897.] 

5.  Saue. 

A  life  policy  stipulated  that  it  should  b« 
TOid  on  nonpayment  of  a  premium  note.  The 
agent  of  the  insurer  testified  that  in  settling  for 
the  flrst  premium  the  insured  gave  him  an  order 
on  his  employer  for  a  specified  sum  and  execdted 
notes  for  the  balance,  each  payable  to  the  agent ; 
that  the  agent  took  the  notes  for  the  account 
of  the  insurer,  and  not  for  hia  personal  account 
A  third  person  testified  that  he  was  present 
when  the  first  premium  was  seitled,  and  that 
insured  paid  the  a^ent  some  money,  and  that  the 
agent  told  insured  to  give  him  some  money  to 
pay  the  insurer  for  the  policy  for  a  year.  The 
insurer  did  not  receive  any  part  of  the  premium 
in  money,  and  the  agent  indorsed  the  notes 
to  the  insurer,  which  notes  wer«  never  paid. 
Held,  that  the  policy  became  void, 

On  Rehearing. 
^  Samb—Wabranties— False     Representa- 
tions. 

An  application  for  a  life  policy  made  the 
statements  therein  warranties.  Insured,  in  re- 
sponse to  the  question  requiring  him  to  give 
the  names  of  the  physicians  who  had  treated 
him  within  five  years,  gave  the  name  of  only 
one  physician.  The  application  further  stated 
that  the  insured  had  been  affected  with  a  disease 
within  five  years,  which  lasted  a  specified  num- 
ber of  days,  and  was  attended  by  the  physician 
mentioned,  while  in  fact  he  had  been  attended 
by  another  physician,  and  that  insured  had  had 
another  disease  and  had  been  attended  by  the 
health  physician  of  a  city.  Beld  insufiicient  to 
notify  the  insurer  that  any  other  physician 
than  the  one  named  and  the  health  physician  bad 
attended  the  insured  during  the  preceding  flv« 
years,  and  the  policy  was  not  enforceable. 

[Ed.  Note.— For  cases  In  point,  see  vol.  28 
■Cent.  Dig.  Insurance,  S  691.] 

Appeal  from  District  Court,  Nayarro  Coun- 
ty;  L.  B.  Cobb,  Judge. 

Action  by  Annie  Reppond  against  the  Na- 
tional Life  Insurance  Company  of  the  United 
States  of  America.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 


Locke  tc  Locke,  for  appellant  W.  J.  Wea- 
vor,  McGlellan  ft  Prince,  Calllcutt  &  Call, 
and  H.   L.   Stone,  for  appellee. 

RAINBY,  O.  J.  This  acUon  was  brought 
by  Annie  Reppond  to  recover  upon  a  policy  of 
Insurance  In  the  sum  of  $S,000,  issued  by  Na- 
tional Life  Insurance  Company  of  the  United 
States  of  America  upon  the  life  of  John  T. 
R^pond.  The  defendant  pleaded  that  sever- 
al statements  contained  in  the  application  for 
the  policy  and  warranted  to  be  true  were  in 
fact  untrue,  that  the  policy  had  lapsed  be- 
fore the  death  of  Reppond  by  reason  of  his 
failure  to  pay  two  premium  notes  when  due, 
and  that  bis  death  was  caused  by  his  own 
violation  of  law.  Besides  a  denial  of  the  de- 
fendant's allegations,  the  plaintiff  replied 
that  the  notes  claimed  by  appellant  to  have 
been  given  by  the  Insured  to  the  company  for 
part  of  the  first  or  term  premium  were  in  fact 
not  given  to  the  company,  but  were  given  to  T. 
P.  Adams  for  an  indebtedness  due  Adams  by 
Reppond,  and  that  Adams  indorsed  and  de- 
livered said  notes  to  the  Insurance  company 
on  account  of  an  Indebtedness  due  the  com- 
pany by  him ;  that  the  premium  for  the  first 
year,  or  term  premium,  was  paid  in  full  at 
the  date  of  the  delivery  of  the  policies ;  that 
the  defendant  had  waived  any  forfeiture  of 
the  policy  consequent  upon  the  nonpayment 
of  the  notes  or  the  untruthfulness  of  Rep- 
pond's  statement  In  regard  to  his  medical  his- 
tory. The  defendant  requested  the  court  to 
direct  a  verdict  in  Its  favor.  The  court  re- 
fused to  do  this,  and  submitted  the  case  to 
the  Jury  upon  the  general  Issue.  The  jury 
returned  a  verdict  for  the  plaintiff  for  the 
face  of  the  policy,  attorney's  fees,  damages, 
and  Interest,  aggregating  $7,541.66.  upon 
which  verdict  a  Judgment  was  entered. 

The  facts  pertinent  to  the  issues  raised  are 
as  follows :  The  policy  provides :  "National 
Life  Insurance  Company  of  the  United  States 
of  America,  Washington,  D.  C,  in  considera- 
tion of  the  statements,  agreements,  and  war- 
ranties In  the  application  herefor  (copy  of 
which  Is  hereto  attached),  which  Is  hereby 
made  a  part  of  this  contract,  hereby  promises 
to  pay  five  thousand  dollars."  Tbe  applica- 
tion made  by  John  T.  Reppond  for  the 
policy  sued  upon  was  In  two  parts,  known  as 
"part  1"  and  "part  2,"  each  filled  out  upon  a 
printed  form  prepared  by  the  defendant  for 
that  purpose.  Part  1  of  said  application  con- 
sisted of  answers  to  questions,  agreements, 
and  the  following  warranty:  "The  state- 
ments and  agreements  made  by  me  In  this  ap- 
plication, as  well  as  those  I  have  made  or 
shall  make  to  the  company's  medical  ex- 
aminer, are  hereby  warranted  by  me  to  be 
full,  complete,  and  true,  and  without  suppres- 
sion of  any  fact  or  circumstance  which  would 
tend  to  Influence  the  company  In  Issuing  a 
policy  under  this  application,  and  shall  be 
taken  as  the  basis  of,  and  as  a  considera- 
tion of,  the  contract"  One  of  the  agree- 
ments above  referred  to  wus  as  follows:    "I 


Digitized  by  VjOOQIC 


780 


96  SOnXHWESTERN  REFOBTEB. 


CTex. 


hereby  acree  that  no  atatement  or  represen- 
tation made  to  or  by  the  person  Boliciting  this 
application,  or  any  other  penaa,  aball  ba 
binding  upon  the  company  unless  reduced  to 
writing  and  made  a  part  hereof."  Part  1 
of  the  application  was  signed  by  Jolin  T.  Rep- 
pond  nnder  date  of  July  5,  1902,  and  was 
witnessed  by  T.  P.  Adams,  solicitor.  It  was 
an  application  for  $10,000  of  insurance,  to 
be  issued  In  two  policies  of  $5,000  each ;  one 
payable  to  Annie  Reppond  and  the  other 
to  the  estate  of  ttie  insured.  In  answer  to 
questions  contained  In  part  1,  Reppond  stated 
that  ha  was  bom  at  Snlphnr  Springs,  Hop- 
kins county,  Tex^  March  10,  1872,  and  stated 
that  bis  wife,  Annie  Reppond,  lived  at  Oor- 
alcana,  a'es.  Part  2  of  the  application  con- 
sisted of  written  answers  made  to  the  defend- 
ant's medical  examiner  In  response  to  printed 
questions,  and  was  stated  to  be  In  continua- 
tion of,  and  forming  a  part  of,  the  application 
for  insurance.  In  answer  to  the  fourth  ques- 
tion In  part  2  Reppond  stated  that  he  had 
IiT«d  in  his  present  locality,  which  was 
Onffey,  l^years;  that  he  was  bom  in  Sul- 
phur Springs,  Tex.,  lived  there  23  years,  and 
thereafter  lived  at  Corsicana  until  be  moved 
to  Ouffey.  Under  division  A  of  the  seventh 
question  Reppond  was  asked  whether  he  had 
at  the  time  of  making  such  application,  or 
ever  tiad  bad,  any  of  certain  named  diseases, 
and  was  required  to  answer  '^es"  or  "no" 
as  to  each  disease.  Under  this  division  of 
question  7  there  was  a  reference  to  a  foot- 
note reading  as  follows:  "The  examiner 
will  make  special  inquiry  with  regard  to 
each  Item  on  the  health  record,  taking  care 
to  dlBtinguish  diseases  from  mere  symptoms. 
Where  answers  are  "yes,'  the  examiner  will 
elicit  a  clinical  history  of  the  case  and  rec- 
ord same  under  'Record  of  Health,'  on  the 
reverse  page  of  this  sheet"  One  of  the 
diseases  so  inquired  about  was  smallpox  or 
varioloid,  which  Reppond  answered  that  he 
had  bad,  and  another  was  typhoid  fever, 
which  he  answered  that  he  had  not  had. 
Subdivision  C  of  question  7  and  its  answer 
were  as  follows:  "7.  Have  yon  ever  had 
any  ailment,  Injury,  or  hifirmlty  whatever, 
not  already  named?  (Answer  'yes'  or  "no.* 
See  note  111  below.)  O.  Malaria."  Note  111 
referred  to  In  this  question  is  the  note  above 
copied.  Subdivision  D  of  question  7  and 
Its  answer  were  as  follows :  "D.  Give  name 
and  address  of  each  physician  consulted  or 
who  has  prcscrll>ed  for  you  during  the  past 
Are  years,  and  the  dates  and  cause  of  consul- 
tation. D.  Dr.  McElroy,  Riley  Springs,  Tex- 
as." Below  all  of  said  questions  and  an- 
swers in  part  2  of  this  application  and 
above  the  signature  of  John  T.  Reppond 
thereto,  was  a  printed  agreement  as  follows: 
"I  warrant  on  behalf  of  myself  and  of  any 
person  who  shall  have  or  claim  any  in- 
terest in  any  policy  issued  hereunder,  that  I 
have  carefully  reviewed  all  answers  made 
to  the  medical   examiner  in  th<)  foregoing 


examination,  whidi  answos  have  been  writ- 
ten by  said  medical  examiner  at  my  request, 
and  that  aaid  answers,  and  eadh  of  than,  as 
berelnabova  written,  are  as  answered  by  me; 
and  that  each  of  the  almve  answers  are  full, 
complete  and  true."  Part  2  of  the  applica- 
tion was  dated  July  5,  1902,  and  witnessed 
by  L.  Goldstein,  M.  D. 

A  copy  of  the  application,  parts  1  and  2, 
was  attached  to  the  policy  when  delivered  to 
Reppond.  Whoi  it  Issued  the  policy  In  suit 
and  Its  companion  policy,  the  defendant  had 
no  Information  concerning  the  family  .history 
•f  Reppond,  other  than  that  contained  In  tb^ 
amillcation  and  the  aooompanying  report  of 
the  medical  examiner.  Rq^Mmd  never  In  any 
way  signified  a  desire  to  correct,  change^  or 
modify  in  any  way  the  statements  or  an- 
swers to  questions  made  by  him  In  his  aivtli- 
cation.  On  the  baA  of  the  sheet  containing 
part  2  of  the  an>Ucation  was  the  special  re- 
port of  I/L  Goldstein,  M.  D.,  medical  exam- 
iner for  the  defendant,  giving  the  results  of 
his  physical  examination  of  Reiq[>ond,  and 
containing  among  other  things,  the  "Record 
of  Health"  referred  to  in  note  111  to  question 
7  of  part  2  of  the  application.  In  said  record 
of  health  It  was  shown  that  three  years  be- 
fore the  date  of  the  application  Reppond 
had  bad  a  mild  attack  of  malarial  fever,  last- 
ing 28  days,  resulting  in  a  complete  recoveiy, 
and  In  which  bis  medical  attendant  was  Dr. 
Mcftlpoy.  It  was  further  shown  that  two 
years  before  the  date  of  the  application  be 
had  had  a  mild  attach  of  smallpox,  lasting  21 
days,  resulting  in  a  complete  recovery,  and 
In  which  his  medical  attendant  was  the  Cor- 
sicana health  physician.  Appended  to  this 
special  report  was  a  certificate  signed  by  Dr. 
Ctoldsteln  in  which,  among  other  things,  be 
certified  that  the  questions  in  part  2  of  the 
application  were  read  by  him  to  Reppond, 
and  separately  answered  by  R^pond;  that 
the  answers  given  to  the  questions  were  the 
identical  answers  glv«i  by  Reppond  and  re- 
viewed by  him  in  the  presence  of  Dr.  Gold- 
stein; and  that  the  answers  In  part  2,  as 
well  as  the  statements  mads  In  the  special 
report,  were  true,  to  the  best  of  the  knowl- 
edge and  belief  of  said  Dr.  Goldstein. 

The  undisputed  evidence  of  the  plaintiff, 
Dr.  Miller,  and  other  witnesses,  showed  that 
In  1899  Dr.  T.  A.  Miller  attended  John  T. 
Repimnd  professionally  from  October  22d  to 
November  11th,  In  Ck>r8lcana,  Tex.,  and  that 
between  those  dates  he  gave  R^pond  several 
prescriptions  which  were  duly  filled.  Dr.  Mil- 
ler testified  that  during  that  time  bs  attmd- 
ed  Reppond  almost  every  day,  and  sometimes 
two  or  three  times  a  day,  and  that  the 
disease  which  Reppond  had  at  the  time  was 
typhoid  fever.  There  was  evidence  tending 
to  show  that  Dr,  Miller's  diagnosis  of  the 
disease  was  erroneous,  and  that  Reppond 
really  had  malarial  tevet,  and  that  he  and 
the  other  members  of  the  family  so  under- 
stood the  matter;   and  the  Jury  found  that 
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he  did  not  have  tjpbold  fever.  The  plaintiff 
teEtlfled  that  John  T.  Reppond  had  a  spell 
of  smallpox  at  the  home  of  her  sister,  Mrs. 
Trimble,  In  Corslcana,  and  that  this  was 
before  he  had  the  spell  of  fever  for  which 
Dr.  Miller  treated  him,  bnt  she  did  not  know 
how  long  befora  She  further  testified  that 
after  Reppond  got  up  from  the  spell  of  fever 
for  which  Dr.  Miller  treated  him,  he  went 
to  bis  father's  home  at  Riley  Springs  and 
stayed  there  abont  a  week,  and  then  re- 
turned to  Navarro  county  where  she  was; 
she  not  having  gone  with  him  to  Riley 
Springs.  She  testified  that  Dr.  McElroy 
was  Reppond's  father's  family  physician,  but 
she  did  not  know  whether  be  prescribed  for 
Reppond.  She  testified  that  she  was  married- 
to  Reppond  in  1896,  and  that  aside  from  this 
one  spell  of  what  she  called  malarial  fever 
and  the  spell  of  smallpox,  be  never  bad  any 
sickness  up  to  the  time  of  bis  death,  either 
Id  Navarro  county  or  elsewhere.  The  fore- 
going sets  out  the  warranty  clauses  In  the 
policy  and  the  questions  and  answers  In  the 
application  for  the  policy,  which  answers  the 
Insurance  company  contends  are  false  and 
render  the  policy  void. 

1.  In  the  case  of  National  Life  Insurance 
Company  of  the  United  States  of  America 
y.  Reppond,  81  S.  W.  1012,  a  companion  case 
to  this,  which  was  decided  by  this  court  and 
a  writ  of  error  refused  by  the  Supreme 
Court,  we  held  that  "by  the  provisions  of  the 
contract  the  answers  of  Reppond  in  relation 
to  medical  attendance  were  made  warranties, 
and  the  failure  to  answer  fully,  though  ap- 
parently so,  makes  his  answers  false,  and  ren- 
ders the  policy  void";  and  we  see  no  rea- 
son for  changing  our  holding.  Being  war- 
ranties, it  Is  essential  to  the  validity  of  the 
policy  that  the  statements  therein  warranted 
be  correct  It  Is  not  a  question  of  material- 
ity, but  are  the  statements  true?  Insurance 
Co.  V.  Plnson,  94  Tex.  663,  68  S.  W.  631; 
Fltsmaurlce  v.  Insurance  Co.,  84  Tex.  61, 
19  B.  W.  801 ;  Flippen  v.  Insurance  Co.  (Tex. 
Civ.  App.)  70  S.  W.  787 ;  Life  Ass'n  v.  Har- 
ris, 94  Tex.  26,  67  8.  W.  685,  86  Am.  St 
Rep.  818.  R^pond,  In  bis  application.  In 
answw  to  the  question,  "Give  name  and  ad- 
dress of  each  physician  consulted  or  who 
has  prescribed  for  you  during  the  past  five 
years,  and  the  dates  and  causes  of  consulta- 
tion," answered,  "Dr.  McBlroy,  Riley  Springs, 
Tex."  This  answer  Imports  that  no  other 
physician  than  Dr.  McElroy  attended  Rep- 
pond during  the  five  years,  but  such  Is  not 
the  case.  It  Is  undisputed  that  Dr.  Miller 
attended  and  treated  Reppond  for  28  days  In 
a  spell  of  fever.  It  follows  tbat  the  answer 
Is  false.  The  omission  In  the  answer  to 
name  Dr.  Miller  renders  It  Incomplete  and 
untrue,  and  therefore  as  much  obnoxious 
to  the  warranty  as  though  he  had  given  the 
name  of  some  physician  that  bad  not  attend- 
ed him.  Brock  v.  United  Modems  (Tex.  Civ. 
App.)  81  S.  W.  840;  Flippen  v.  Insurance  Co., 
supra.    The  clause  In  part  1  of  the  applica- 


tion relating  to  warranties  reads:  "The 
statements  and  agreements  made  by  me  in 
this  application,  as  well  as  those  I  have 
made  or  shall  make  to  the  company's  medical 
examiner,  are  hereby  warranted  by  me  to  be 
full,  complete,  and  true,  and  without  sup- 
pression of  any  fact  or  circumstance  which 
would  tend  to  Influence  the  company  in  Issne- 
ing  a  policy  under  this  application,  and 
shall  be  the  basis  of,  and  as  a  consideration 
of,  the  contract"  It  Is  contended  by  the 
appellee  that  the  words,  "and  without  sup- 
pression of  any  fact  or  circumstance  which 
would  tend  to  influence  tbe  company  in  Is- 
suing a  policy  under  this  application,"  con- 
tained in  the  warranty  clause,  modifies  the 
warranty  and  makes  the  answers  of  Reppond 
mere  representations,  and  the  untrue  an- 
swers, being  immaterial  to  the  risk,  would 
not  void  the  policy.  This  contention  was 
made  in  the  companion  case  (81  S.  W.  1012), 
and  overuled,  though  not  discussed  in  the 
opinion.  We  do  not  think  the  words  In 
any  way  purport  to  modify  what  precedes  or 
follows.  In  part  2  of  the  application  Is 
found  the  Incomplete  and  untrue  statement 
and  in  which  is  another  warranty  clause 
reading:  "I  warrant  on  behalf  of  myself 
and  of  any  person  who  shall  have  or  claim 
any  interest  In  any  policy  issued  hereunder, 
tbat  I  have  carefully  reviewed  all  answers 
made  to  the  medical  examiner  In  the  forego- 
ing examination,  which  answers  have  been 
written  by  said  medical  examiner  at  my  re- 
quest and  that  said  answers,  and  each  of 
them,  as  hereinabove  written,  are  as  answered 
by  me,  and 'that  each  of  the  above  answers 
are  full,  complete,  and  true."  When  all  of 
tbe  parts  of  the  contract  are  read  and  con- 
strued together,  we  think  It  clear  tbat  the  in- 
tention of  the  parties  was  that  the  answers 
of  Reppond  were  warranties  and  that  the 
proper  construction  of  the  instrument  itself 
is  that  they  are  warranties. 

2.  The  second  proposition  of  appellant  la 
that  Reppond  having  failed  to  pay  two  notes 
given  by  him  for  part  of  tbe  premium  voided 
the  policy.  The  evidence  shows  two  policies 
were  issued  for  $6,000  each  upon  the  same 
application,  which  contained  the  same  pro- 
visions, except  payable  to  different  parties. 
The  annual  premiums  for  the  two  policies 
amounted  in  the  aggregate  to  $343.60. 
Adams,  tbe  company's  agent,  testified  tbat 
in  settling  tbe  first  premium  Reppond  gave 
him  an  order  on  his'  employers  for  $100,  and 
executed  bis  two  notes  for  $100  each,  payable 
to  Adams;  that  he  took  the  notes  for  tbe  ac- 
cotmt  of  tbe  company,  and  not  for  bis  per- 
sonal account  One  Frazier  testifies  that  he 
was  present  when  tbe  first  premium  wafl  set- 
tled, and  tbat  Reppond  paid  Adams  some 
money,  he  thinks  $30  or  $40;  tbat  "be 
[Adams]  told  Reppond  to  give  him  some 
money  to  pay  the  Insurance  company  for 
these  policies  for  a  year,  and  his  business  and 
Reppond's  was  their  own,  and  he  would  take 
notes  for  bis  part"    The  company  never  re- 
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celved  any  of  this  premium  in  money. 
Adams  indorsed  and  transferred  the  two 
notes  witbout  recourse  to  the  company,  wbicb 
■were  never  paid.  The  company  had  no  no- 
tice of  the  transaction  as  to  these  notes, 
further  than  that  they  were  payable  to 
Adams  and  were  given  for  part  of  the 
first  premium.  When  the  first  note  was  due 
it  was  sent  to  a  Beaumont  bank  for  collec- 
tion and  presented  for  payment,  which  Rep- 
pond  refused  to  pay,  and,  when  threatened 
with  suit,  said  "they  could  sue  and  be 
damned;  that  be  was  through  with  the  mat- 
ter." The  second  note  was  never  presented 
and  never  paid.  The  policy  provided  that  if 
a  note  was  given  for  any  premium  or  part 
thereof,  and  not' paid  at  maturity.  It  "shall 
cancel  the  insurance  and  this  policy.'*  A  re- 
ceipt was  given  for  the  first  premium,  on  the 
back  of  wbicb  was  the  stipulation,  "If  note 
be  given  for  the  payment  of  the  premium,  or 
any  part  thereof,  and  the  same  is  not  paid  at 
maturity,  the  said  policy  shall  cease  and  de- 
termine." Adams  was  to  receive  70  per  cent, 
of  the  premium,  and  his  contract  with  the 
company  provided  that  no  commissions  were 
to  be  paid  him  upon  the  premium  notes  until 
the  same  were  paid  in  cash  to  the  defendant. 
The  effect  of  the  nonpayment  of  the  notes 
was  to  cancel  the  insurance,  and  unless  there 
was  a  waiver  of  this  provision  the  plaintiff 
cannot  recover.  In  the  former  case  we  held 
that  as  to  the  first  note  there  was  a  waiver 
as  to  it  by  attempting  to  enforce  collection 
by  suit  and  Judgment,  bnt  not  so  as  to  the 
second  note.  That  not  having  been  paid,  the 
policy  was  canceled.  The  testimony  of  Fra- 
zler,  If  true,  does  not  change  the  legal  effect 
of  the  transaction.  Insurance  Co.  v.  Bussell 
(Ark.)  86  S.  W.  814.  The  notes  were  given 
for  part  of  the  premium.  It  was  provided  in 
the  contract  that  the  failure  to  pay  them 
would  cancel  the  policy.  There  Is  no  evi- 
dence that  such  provision  was  waived,  and, 
the  company  coming  into  the  possession  of 
the  notes  and  holding  them  under  the  circum- 
stances it  did,  it  Is  not  liable. 

Believing,  as  we  do,  that  the  evidence 
shows  a  breach  of  the  warranty  clauses  in 
llie  policy,  the  plaintiff  should  not  recover. 
The  Judgment  is  reversed,  and  here  rendered 
for  appellant. 

Reversed  and  rendered. 

On  Rehearing. 

Appellee  complains  that  we  did  not  paes 
upon  nor  find  conclusions  of  fact  upon  the 
issue  that  the  Insurance  company  had  waived 
the  warranty  as  to  complete  answer  in  the 
application  by  the  insured  to  the  question, 
"Give  name  and  address  of  each  physician 
consulted,  or  who  has  prescribed  for  you 
during  the  past  five  years  and  the  dates  and 
the  cause  of  the  consultation,"  for  the  reason 
that  the  answer  to  said  question,  together 
with  the  certificate  of  the  examining  physi- 
cian on  said  application,  gave  the  company 
knowledge  of  the  facts,  or  showed  that  the 


answer  was  Incomplete  and  estopped  said 
company  from  relying  on  the  warranty.  W* 
were  of  the  opinion  that  there  was  no  merit 
in  this  issue  and  did  not -discuss  it  in  our 
original  opinion.  We  are  requested  to  find 
additional  conclusions  on  the  said  issue.  The 
insured,  Reppond,  in  response  to  the  fore- 
going question,  answered,  "Dr.  McElroy, 
Riley  Springs,  Tex."  This  Is  the  only  an- 
swer made  to  this  question.  He  stated  that 
he  had  had  smallpox.  The  examining  physi- 
cian, in  recording  a  clinical  history  of  the 
case  on  the  reverse  side  of  the  application, 
certified,  in  effect,  that  Reppond  had  been 
affected  with  malarial  fever,  which  lasted  28 
days  and  was  attended  by  Dr.  McElroy,  and 
that  Reppond  had  had  smallpox,  which  lasted 
21  days  and  was  attended  by  the  Corsicona 
health  physician.  The  foregoing  is  all  the 
notice  the  company  bad  as  to  what  diseases 
Reppond  had  and  the  physicians  that  attend- 
ed him.  This,  in  our  opinion,  is  not  sufficient 
to  notify  the  company  that  any  other  physi- 
cian than  Dr.  McElroy  and  the  Corsicana 
health  physician  bad  attended  htm.  Dr.  Mil- 
ler was  not  named,  and  he  attended  Reppond 
dnring  a  spell  which  lasted  for  28  days,  and 
which  Dr.  Miller  testified  "was  typhoid  fever, 
evidently  complicated  with  malarial  trouble 
from  the  beginning  of  the  disease."  Had  the 
company  had  notice  of  Dr.  Miller's  attend- 
ance, whether  it  would  have  issued  the  policy^ 
we  are  not  prepared  to  say;  but  it  did  not 
have  notice.  Reppond  warranted  Us  an- 
swers to  be  full  and  complete,  and,  not  being 
so,  the  policy  was  nonenforceable. 

In  support  of  the  motion  for  rehearing  s 
written  argument  signed  by  H.  L.  Stone,  one 
of  appellee's  counsel,  has  been  filed.  This 
argument  contains  language  highly  impr(q;>er 
and  disrespectful  to  the  court,  and  would 
probably  warrant  the  imposition  of  a  fine  for 
contempt.  We  have  concluded,  however,  to 
paes  the  matter  with  the  admonition  tlist 
such  langtiage  must  not  be  nsed  in  argument 
to  this  court 


ROANE  et  aL  v;  MURPHT  et  aL 

(Court  of  Civil   Appeals  of  Texas.     April  14, 
1906.    Rehearing  Denied  May  12,  1906.) 

1.  Mechanics'  Liens  —  Homestead  —  Buniv 
INO  Contract — Substantial  Perforuance. 
Plaintiffs  executed  notes  secured  by  a  me- 
chanic's lien  contract  on  their  homestead  to 
a  trustee,  to  be  delivered  to  tlie  contractors  on 
performance  of  the  contract  for  the  construc- 
tion of  a  house  on  such  property;  plaintiffs 
expecting  and  intending  that  the  notes  should 
be  negotiated.  The  contractors,  after  partial 
performance,  notified  plaintiffs  of  their  atmn- 
donment  of  the  contract,  but  plaintiffs  refused 
to  consent  to  the  abandonment;  and  arranged 
to  have  the  contractors  continue  the  work  until 
the  building  was  finished  by  paying  them  day 
wages.  The  work  was  so  continued  until  one 
of  the  plaintiffs,  acting  for  himself  and  his 
wife,  the  other  plaintiff,  directed  the  trustee 
to  deliver  the  notes  to  the  contractors  as  for  a 
full  completion  of  the  building,  after  which 
plaintiffs  sued  the  contractors'  sureties  and  re- 
covered the  excess  of  the  cost  over  the  contract 
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price.  Beld,  to  justify  a  finding  that  the  con- 
tractors had  substantially  complied  with  the 
contract  and  that  plaintiffs  could  not  object  to 
the  validity  of  the  mechanic's  lien  notes  on  the 
ground  that  the  contract  was  abandoned  and 
the  work  completed  under  a  different  arrange- 
ment. 

2,  HolfESTEAD — LlEWS — BxECUTIOW     BT     WlFB 

— AoENOT  or  HuSBAiTD — Ebtopfex  to  Dknt. 
Notes  secured  by  a  mechanic's  lien  were 
executed  by  a  husband  and  wife  and  delivered 
to  &  trustee,  to  be  delivered  to  contractors  on 
completion  of  a  house  designed  for  &  home- 
stead. Thereafter  the  husband  executed  a  dec- 
laration to  the  trustee,  signed  by  himself  and 
wife,  without  the  wife's  authority,  that  the 
house  was  fully  completed,  on  wliich  the  trustee 
delivered  the  notes  to  the  contractors.  The 
notes  were  thereafter,  sold  to  bona  fide  pur- 
chasers for  value,  after  which  they  were  ex- 
tended at  the  joint  request  of  both  husband  and 
wife.  Beld,  that  the  wife  was  thereby  estopped 
to  deny,  as  a.!;ninst  the  purchasers  of  such 
notes,  that  her  husband  had  authority  to  declare 
the  completion  of  the  contract. 

3.  ACKHOWLEDOMENT— AUTHORITT  TO   TAKE. 

Where  a  firm  of  brokers  was  employed  to 
negotiate  certain  notes  secured  by  a  mechanic's 
lien,  and  one  of  the  firm,  who  took  the  acknowl- 
edgment to  the  mechanic's  lien  contract,  testi- 
fied that  the  firm's  tee  of  $50  was  fixed,  and 
was  earned  when  the  notes  were  negotiated, 
whether  a  loan  was  made  to  the  makers  or  not, 
he  wag  not  disqualified  by  the  interest  of  his 
firm  to  take  such  acknowledgment 

Appeal  from  District  Court,  Dallas  Coun- 
ty; D.  Frank  Garden,  Special  Judge. 

Action  by  O.  O.  Roane  and  others  agnlnst 
J.  P.  Mnrphy  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

This  suit  was  brought  by  C.  O.  Roane  and 
Mattle  P.  Roane,  his  wife,  against  Mrs. 
Eiinina  E.  Murphy  and  ber  busband,  J.  P. 
Murpby,  and  against  J.  P.  Murpby,  as  trus- 
tee. By  their  original  petition  filed  Jan- 
nary  23,  1905,  plaintiffs  below  alleged  that 
they  were  married  prior  to  March  31,  1899; 
that  on  said  date  tbey  acquired  the  prem- 
ises In  controversy,  tben  unimproved,  with 
intention  to  erect  a  house  thereon  and 
make  it  their  homestead,  and  that  they 
promptly  thereafter  improved  the  same 
for  said  purpose,  and  upon  the  comple- 
tion of  said  Improvements  at  once  occupied 
the  premises  as  a  home,  and  have  ever  since 
so  occupied  them ;  that  Murpby  &  Bolanz, 
a  firm  composed  of  J.  P.  Murphy  and  Charles 
F.  Bolanz,  were  general  real  estate  and 
loan  agents,  representing  various  lenders  of 
money;  and,  learning  of  plaintiffs'  purpose 
to  build  a  home,  offered,  for  a  commission, 
to  procure  a  loan  for  them  for  that  purpose ; 
that  on  April  19,  1899.  said  agents  prepared 
and  plaintiffs  executed  a  contract  with  Dil- 
lon &  Stallings,  contractors,  containing  a 
power  of  sale,  wherein  it  was  agreed  that 
the  contractors  would,  at  their  own  cost, 
furnish  labor  and  material  and  complete, 
on  or  before  June  20,  1899,  a  one-story  frame 
dwelling,  to  b«  erected  in  accordance  with 
plans  and  specifications  prepared  by  E.  H. 
Silven,  architect,  for  the  sum  of  $2,439.25 
to  be  paid  said  contractors,   $039.25  cash. 


and  balance  by  four  notes  for  $450  each, 
payable  to  the  order  of  said  contractors,  1, 
2,  8,  and  4  years  from  date,  with  interest  at 
8  per  cent;  that  it  was  provided  In  the  con- 
tract that  said  notes  should  be  delivered 
to  J.  P.  Murphy,  the  trustee  therein  named, 
and  should  be  delivered  to  the  contractors 
only  upon  the  completion  of  the  work  and 
acceptance  thereof  by  plaintiffs;  that  the 
sum  of  $639.25  cash,  mentioned  in  the  con- 
tract, was  by  agreement  with  said  contract- 
ors to  be  paid  by  plaintiffs  supplying  the 
plumbing,  electric  work,  fixtures,  mantels, 
papering,  and  painting,  which  was  to  be  de- 
ducted from  the  total  price  to  be  paid  for  the 
work,  the  contractors  agreeing  to  supply  all 
the  remainder  of  the  work  embraced  In  the 
plans  and  specifications  for  the  sum  of 
$1,800  evidenced  by  said  notes;  that  the  con- 
tract further ' granted  to  said  contractors  a 
lien  on  the  lot  In  controversy  to  secure  tbe 
notes;  that  the  contract  contained  the  usual 
provisions  for  sale  by  trustee  upon  default 
In  payment  of  principal  or  interest;  that 
said  contractors  did  not  perform  their  con- 
tract or  complete  said  building,  but  on  May 
29,  1905,  being  only  partially  completed, 
expressly  refused  to  so  complete  it,  without 
the  fault  of  or  procurement  of  plaintiffs; 
that  plaintiffs  were  thereby  compelled  to 
complete  the  building,  and  did  so  complete 
It,  at  a  cost  largely  In  excess  of  the  con- 
tract price;  that  the  notes  were  delivered 
by  J.  P.  Murphy,  trustee,  to  said  contract- 
ors, and  by  them  Indorsed  to  a  customer  of 
Murpby  &.  Bolanz,  and  said  notes  are  now 
by  indorsement  held  by  Mrs.  Emma  E. 
Murphy,  wife  of  J.  P.  Murphy,  who  also 
claims  a  lien  on  the  premises  in  controversy 
under  said  mechanic's  lien  contract  Plain- 
tiffs allege  that  said  purported  lien  created  by 
said  contract  is  null  and  void  and  a  cloud 
upon  their  title;  that  the  acknowledgment 
to  said  contract  was  taken  and  certified  by 
Charles  F.  Bolanz,  a  member  of  the  firm  of 
Murphy  &  Bolanz,  who  was  to  receive  a  com- 
mission by  means  of  its  execution,  and  did 
receive  such  commission,  and  was  directly 
interested  In  the  execution  of  said  instru- 
ment Plaintiffs  prayed  for  cancellation  of 
the  lien  of  said  mechanic's  Hen  contract  and 
Its  removal  as  a  cloud  on  plaintiffs'  title, 
and  for  costs.  Defendants  filed  their  first 
amended  answer  May  2,  1905,  pleading  a 
general  demurrer,  general  denial,  and  an- 
swered specially  that  defendant  Emma  K. 
Murphy  had  acquired  the  notes  for  value 
without  notice  of  any  defect  in  the  lien,  or 
that  the  contract  bad  not  been  carried  out 
by  contractors;  that  W.  K.  Homan,  executor 
of  S.  E.  Johnson,  deceased,  had  acquired  the 
notes  on  the  13th  of  June,  1899,  from  the 
contractors  by  indorsement,  for  value.  In 
good  faith,  and  without  notice  of  any  de- 
fense to  the  notes  or  lien;  that  the  notes 
and  contract  created  an  apparent  lien,  and 
were  offered  for  sale  by  Mnrphy  &  Bolanz 
at  plaintiffs'  Instance  and  request;  that  said 
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agents,  acting  for  plaintiffs,  snbmltted  to  Ho- 
man  abstract  of  title  and  represented  to  him 
that  tbe  improTements  were  completed,  and 
that  plaintiffs  had  accepted  tbe  house,  and 
that  among  other  tblngs  Murphy  &  Bolans 
submitted  to  said  Homan  a  statement  dated 
June  13,  1899,  signed  by  plaintiffs,  in  which 
they  represented  that  the  contractors  had 
completed  the  honse  as  required  by  the  con- 
tract, and  that  plaintiffs  accepted  same, 
and  requesting  the  trustee  to  deliver  tbe 
notes  to  the  contractor ;  that  this  was  known 
and  approved  by  plaintiffs,  and  Intended 
to  Induce  Homan  to  purchase  the  notes,  and 
Induced  him  to  purchase  them.  Defendants 
further  alleged  that  plaintiffs  had  paid  Inter- 
est on  the  notes  without  protest  prior  to  their 
purchase  by  Mrs.  Murphy,  and  at  the  matur- 
ity of  said  notes  requested  her  to  take  them 
up  and  extend  them,  offering  to  her  the 
tame  abstract  and  statements  made  to  Ho- 
man; and  that,  relying  thereon  and  without 
any  knowledge  of  any  vice  In  said  Hen,  she 
purchased  said  notes  from  Homan  -for  face 
value,  and  since  said  date  has  been  paid 
Interest  thereon  without  protest  from  plain- 
tiffs. Defendants  alleged  that  plaintiffs  are 
estopped  to  set  up  the  invalidity  of  said  lieu, 
and  prayed  Judgment  thereof  and  for  costs. 
The  cause  was  tried  without  a  Jury  before 
Hon.  D.  Frank  Garden,  special  Judge,  on 
May  4,  1905,  and  Judgment  rendered  for  de- 
fendants.    Plalntlfts  perfected  an  appeal. 

Nelll  &  Dabney,  for  appellants.  D.  H.  Mor- 
row and  F.  W.  Bartlett,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
The  first  second,  third,  fourth,  fifth,  seventh, 
thirteenth,  and  fourteenth  assignments  are 
grouped,  and  appellants  contend  thereunder 
that  where  the  husband  and  wife  execute 
a  contract  and  mechanic's  lien  upon  the 
homestead  for  the  erection  of  Improvements 
thereon,  that  no  lien  la  fixed  thereon,  unless 
tbe  contractors  substantially  comply  with 
and  carry  out  the  contract,  and  when  the  Is- 
sue is  whether  tbe  contractors  have  substan- 
tially compiled  with  their  contract.  If  there 
is  evidence  to  show  noncompliance,  it  Is  error 
for  tbe  court,  in  a  trial  before  the  court,  to 
fall  and  refuse  to  make  findings  of  fact  and 
law  upon  such  issue.  Tlie  court  filed  con- 
clusions of  fact,  in  sutwtance,  "that  appel- 
lants, who  are  husband  and  wife,  on  April 
19,  1899,  executed  a  mechanic's  lien  contract 
with  Dillon  &  Stalllngs,  a  firm  of  contract- 
ors, whereby  said  contractors  agreed  to  con- 
struct a  residence  for  appellants  on  their 
homestead  lot  in  the  city  of  Dallas,  in  ac- 
cordance with  plans  and  speclflcatlons  pre- 
pared by  E.  H.  Sllven,  architect,  and  to 
complete  the  same  by  the  20th  day  of  June, 
1890,  and  turn  the  same  over  to  appellants 
free  from  all  liens,  except  the  mechanic's 
lien  thereby  created.  The  contract  provided 
that  in  consideration  of  the  foregoing  agree- 
ments of  said  contractors  plaintiffs  bound 
themselves  to  pay  to  them  or  their  order  the 


sum  of  $2,439.25,  $638.25  Ip  cash,  recdpt  of 
which  is  acknowledged;  tiie  balance  ot  tic 
contract  price,  the  sum  of  $1300,  being  ni- 
denced  by  tbe  four  notes  above  dnollied 
and  set  out,  which  are  recited  to  haTC  bee 
delivered  to  J.  P.  Murphy,  as  trustee.  Tit 
contract  was  duly  signed  and  sctaiovledtai 
by  O.  O.  Boane  and  bis  wife,  and  oaaftii 
with  tbe  requirements  of  tbe  Conitititte 
and  statutes  for  creating  a  lien  npm  Us 
homestead.  It  was  understood  between  ii: 
parties,  and  with  Murphy  &  Bolanz,  t  Imji 
erage  firm  of  the  city  of  Dallas,  TeL: 
That  the  notes  described  In  said  eaatnt 
sboold  be  negotiated  through  said  brakens 
firm,  and  until  the  work  and  labor  wbe  cob- 
pleted  and  accepted  should  be  held  br  J.  P. 
Murphy  as  trustee,  who  was  a  member «: 
said  firm.  That  shortly  afterwards,  oo  ip- 
plication  from  tbe  contractors  and  beto 
said  notes  and  lien  were  delivered  to  il! 
contractors,  that  Dillon  ft  Stalllngs  on  tiieir 
personal  credit  borrowed  from  Harphf  i 
Bolanz  Land  ft  loan  Company,  a  corpmtix 
organized  under  the  laws  of  Tens,  b  vhid 
C.  F.  Bolanz  owned  no  -  stock,  tbe  na  o( 
$1300,  which  was  advanced,  as  the  nrt 
progressed,  for  the  purpose  of  making  uH 
improvements.  That  Mnrpfay  k  BoIej 
Land  ft  Loan  Company  furnished  said  at 
tractors  some  $1,300  with  which  tbe  ic- 
provementB  contracted  for  were  paitliJI; 
made,  when  the  contractors  notified  C  0. 
Roane  that  it  was  impossible  for  tbeo  9 
get  the  material  and  labor  to  complete  tlK 
contract  That  therefore  they  abandoned  Uh 
same,  and  wished  him  to  take  charge  ot  ai 
complete  same.  That  C.  O.  Roane  dedlnd 
to  release  said  contractors  from  their  ctl!- 
gatlons,  but  agreed  with  them  that  If  ttar 
would  continue  on  tbe  Job,  he  wonld  fnniiii 
the  remainder  of  the  material  and  par  tx 
the  labor  necessary  to  complete  tbe  job.  * 
eluding  their  own  labor.  That  tbe  bnlMli; 
contemplated  by  the  original  contract  v 
thus  finished;  $500  additional  to  the  M 
$1,300,  making  $1,800  in  total,  bein;  tst- 
nisbed  by  the  said  Mnrphy  ft  Bolam  Uad 
ft  Loan  Company  on  orders  from  C  0. 
Boane  and  the  contractors  together,  and  ^ 
Ing  expended  on  said  building.  In  additl* 
to  the  $1,800  thus  furnished  by  tbe  Uiupl>![ 
ft  Bolanz  Land  ft  Loan  Oompaof  ik 
$639.25  previously  furnished  by  R<>^  '^ 
cording  to  tbe  terms  of  the  contract  th- 
sald  Roane  furnished  between  $200  and  ^' 
which,  together  with  the  said  $83025  la! 
said  $1,800,  went  into  and  completed  tb 
building  according  to  contract  That  all  c. 
the  money  thus  furnished  by  Mnrphy  *  ^ 
lanz  Land  &  Loan  Company  was  nsed  In  * 
construction  of  said  building  and  was  tlir 
furnished  and  used  by  and  with  the  coms- 
of  both  a  O.  Roane  and  the  contracts 
That  on  the  day  after  the  balance  of  sa 
$1300  -was  paid  out  by  said  Murphy  *  ^ 
lanz  Land  ft  lioan  Company  and  before  ^^ 
building  was  completed,  Q  0.  Eoane  »»■ 
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ered  to  J.  P.  Murphy,  trustee,  the  followlug 
Instrument:  'Dallas,  Texas,  June  13,  1800. 
To  J.  P.  Mnrpby,  Trustee:  Messrs.  Dillon 
&  StaUlngs,  having  coqipileted  contract  for 
our  building  on  Thomas  avenue  as  stated  In 
mechanic's  Hen  dated  April  19,  1899,  we 
hereby  accept  same  and  authorize  you  to  de- 
liver the  four  notes  for  $450.00  each  to  said 
Dillon  and  StaUlngs  as  provided  in  said  me- 
chanic's lien,  recorded  In  vol.  234,  page  63, 
Mechanics'  Lien  Records,  Dallas  County, 
Texas.  O.  O.  Roane  &  Wife,  by  0.  O.  Roane.' 
That  Mattle  P.  Roane  did  not  know  of  or  au- 
thorize the  execution  or  delivery  of  said  writ- 
ten instrument  That  subsequent  to  the 
execution  and  delivery  of  said  written 
Instrument  and  on  the  date  thereof, 
Murphy  &  Bolanz  negotiated  the  sale  of 
aaid  notes  to  W.  K.  Homan,  executor  of  the 
estate  of  S.  B.  Johnson,  for  the  sum  of 
$1,800,  and  at  the  same  time  Dillon  &  StaU- 
lngs executed  a  transfer  of  the  lien  securing 
said  notes  to  said  W.  K.  Homan,  executor, 
etc.  That  l>efore  purchasing  said  notes  W. 
BL  Homan  examined  the  abstract  of  title  to 
said  land,  inspected  the  Improvements  there- 
on, which  seemed  to  him  to  t>e  complete,  and 
was  assured  by  Murphy  &  Bolanz  and  the 
written  Instrument  above  set  out  that  the 
work  had  been  completed  according  to  con- 
tract That  W.  K.  Homan  had  no  notice  of 
any  equity  affecting  the  validity  of  the  Hen 
securing  said  notes.  That  on  April  28,  1901, 
while  said  notes  were  in  the  hands  of  W.  K. 
Homan,  C.  O.  Roane  and  Mrs.  Mattle  P. 
Roane  signed  the'  following  written  state- 
ment upon  the  back  of  two  of  said  notes : 
'.\t  our  request,  the  principal  of  this  note 
Is  extended  for  one  year  from  April  19,  1901, 
at  the  same  rate  and  upon  the  same  terms 
as  heretofore.*  That  on  May  25,  1902,  W.  K. 
Homan,  executor,  etc,  assigned  said  notes 
and  lien  to  Mrs.  limma  K.  Murphy  for  the 
sum  of  $1,800,  which  was  paid  out  of  her 
separate  estate.  That  on  November  10,  1903, 
G.  O.  Roane  and  wife,  Mrs.  Mattle  P.  Roane, 
signed  the  following  written  statement  on 
the  back  of  each  of  said  four  notes :  'At  our 
request  the  principal  of  this  note  is  extended 
to  uMture  April  19,  1900,  at  the  same  rate 
of  interest  and  upon  the  same  terms  and  con- 
ditions as  mentioned  in  relative  mechanic's 
Uen  contract'  That  the  Interest  on  said 
notes  was  paid  by  the  makers  thereof  as  it 
matured,  up  to  about  the  date  of  the  filing 
»f  this  suit  That  at  and  before  the  dates 
of  the  sale  of  said  notes  to  W.  K.-  Homan, 
executor,  etc.,  and  Mrs.  Emma  E.  Murphy, 
ttoth  makers  of  said  notes,  plaintifFs  herein, 
knew  of  the  contemplated  sales  and  at  vari- 
ous times  sought  extension  of  said  notes,  and 
never  at  any  time,  until  long  after  the  pur- 
chase of  the  same  by  Mrs.  Emma  K.  Murphy, 
did  or  said  anything  to  put  either  W.  K.  Ho- 
man or  Mrs.  Emma  K.  Murphy  upon  notice 
of  any  defense  they  bad  or  proposed  to  urge 
against  the  payment  of  said  notes." 
The  evldoice  shows  that  the  house  was 
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completed  in  accordance  with  the  contract 
and  the  full  amount  of  the  money  called  for 
by  the  mechanic's  lien  notes  was  advanced 
on  the  notes  and  went  into  the  building  on 
the  order  of  O.  O.  Roane.  But  It  Is  argued 
that  although  the  house  was  completed  In 
accordance  with  the  contract  and  although 
the  money  called  for  by  the  notes  was  ex- 
pended in  the  construction  of  the  building, 
it  was  not  done  under  the  written  contract, 
but  that  Roane  entered  Into  a  different  ar- 
rangement with  the  contractors,  tmder  which 
arrangement  the  house  was  completed.  This 
contention  arises  upon  the  letter  written  by 
the  contractors,  Dillon  &  StelUngs,  to  0.  0. 
Roane,  on  May  9,  1899,  as  follows:  "Dallas, 
Texas,  May  29,  1899.  Mr.  O.  O.  Roane,  City 
— ^Dear  Sir:  We  find  that  It  is  Impossible  for 
us  to  get  material  and  labor  to  complete  our 
contract  for  the  erection  and  completion  of 
your  residence  at  No.  318  Thomas  avenue, 
and  we  therefore  notify  you  that  we  have 
abandoned  the  same  and  wish  you  to  teke 
charge  of  and  complete  the  same  as  provided 
for  in  our  contract  Yours  very  truly,  Dil- 
lon &  Stellings,  by  B.  F.  StaUlngs."  At  that 
time  the  house  was  not  fully  completed,  but 
the  contractors  bad  put  In  the  house 
$1,300.42  in  labor  and  material,  on  the  faith 
of  the  mechanic's  lien.  This  amount  wa!! 
paid  by  the  Murphy  &  Bolanz  Land  & 
Loan  Company  to  Dillon  &  StaUlngs,  on  es- 
timates signed  by  E.  H.  Silven,  architect  ad- 
dressed to  C.  O.  Roane,  and  indorsed: 
"Murphy  &  Bolanz,  please  pay  to  Dillon  & 
StaUlngs.  [Signed]  C.  O.  Roane."  These 
certificates,  after  payment,  were  delivered 
to  the  Murphy  &  Bolanz  Land  ^  Loan  Com- 
pany. When  Roane  received  the  letter  from 
the  contractors,  he  declined  to  permit  them  to 
abandon  the  contract,  but  arranged  for  them 
to  continue  the  work  until  finished  by  paying 
them  day  wages.  The  work  was  so  con- 
tinned;  the  architect  giving  estimates  ad- 
dressed to  C.  O.  Roane,  which,  after  being  In- 
dorsed by  him  as  above  indicated,  were  pre- 
sented to  the  Murphy  &  Bolanz  Land  & 
Loan  Company  and  paid  until  the  full  $1,800 
called  for  by  the  notes  was  paid  by  said  com- 
pany. The  house,  as  completed,  cost  more 
than  the  amount  stipulated  in  the  contract 
and  the  difference  between  said  cost  and  the 
contract  price  was  paid  by  Roane,  who  sub- 
sequently sued  the  contractors  on  their  con- 
tract and  bond  and  recovered  the  amount 
paid  by  him  over  and  above  the  contract 
price.  In  the  case  of  Paschall  v.  Pioneer 
Savings  &  Loan  Company  (Tex.  Civ.  App.) 
47  S.  W.  98,  cited  and  relied  upon  by  ap- 
pellants, the  house  contracted  for  was  not 
in  fact  erected,  but  a  different  house  than 
the  one  contracted  for,  and  less  than  two- 
thirds  of  the  money  evidenced  by  the  me- 
chanic's lien  went  into  the  house.  In  that 
case  this  court  held  that  there  had  not  bceu 
a  substantial  compliance  with  the  contract, 
and  that  the  contractor  had  no  Hen.  In  the 
case  at  bar,  It  is  undisputed  that  the  house 
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T^as  constrncted  In  compliance  with  tlM 
plans  and  q)eclflcation8  set  ont  in  the  con- 
tract, and  that  all  the  money  evidenced  by 
the  mechanic's  Hen  was  advanced  by  the  con- 
tractors, and  went  Into  the  house.  The  con- 
tention here  is  that  the  change  in  the  man- 
ner In  which  the  contractors  were  to  be 
paid  for  the  worlc  was,  in  law,  an  aban- 
donment of  the  contract  by  them,  and  for 
this  reason  the  Hen  was  lost  Roane  refused 
to  consent  to  an  abandonment  of  the  con- 
tract by  the  contractors,  but  Insisted  on  their 
finishing  the  work,  and  agreed  to  pay  them 
wages  until  the  house  was  properly  finished. 
His  Intention  was  at  that  time  to  sue  them 
for  any  excess  of  the  cost  over  the  contract 
price.  The  contractors  did  continue  In 
charge  of  the  work  and  were  paid  wages. 
The  cost  of  the  bouse  over  the  contract  price 
was  between  $200  and  $600.  It  seems  from 
the  evidence  there  was  some  extra  work 
done  over  and  above  that  called  for  by  the 
contract  These  facts  do  not  Invalidate  the 
mechanic's  Hen.  The  contract  provided  for 
just  such  a  contingency,  and  the  action  of 
the  parties  was  in  accord  with  tlie  terms  of 
tho  contract  It  is  evident  that  when  the 
contract  was  entered  Into  the  contractors 
Intended  to  perform  and  complete  the  build- 
ing In  good  faith,  and  their  desire  to  be 
relieved  of  performance  was  neither  illegal 
nor  fraudulent  but  the  result  of  an  honest 
belief  that  they  would  not  be  able  to  pro- 
cure the  material  and  labor  to  fully  complete 
the  work.  Under  this  belief  they  requested 
the  owner  to  take  charge  of  the  work  and 
complete  the  same  as  provided  for  In  the 
contract  The  contract  contained  a  provi- 
sion authorizing  the  owner,  on  default  of 
the  contractors,  to  complete  the  bnllding  at 
the  expense  of  the  contractors.  The  owner 
refused  to  release  them,  but  they  were  con- 
tinued In  charge  and  fully  completed  the 
building.  It  Is  true.  It  cost  more  than  the 
the  contract  price,  but  for  this  additional 
cost  the  owner  brought  suit  on  the  contract 
and  recovered  Judgment  against  the  con- 
tractors and  their  bondsmen,  for  the  excess. 
The  house  was  thus  completed,  and  we  are 
of  the  opinion  that  the  trial  Judge  was  Jus- 
tified In  finding,  which  It  must  be  Infeired 
from  the  Judgment  he  did,  that  the  contract 
was  substantially  complied  wltti.  This  was 
a  question  of  fact  for  the  determination  of 
the  trial  court  and  it  was  properly  deter- 
mined against  the  contention  of  appellants. 
RIngle  V.  Wallis  Iron  Works,  149  N.  Y.  444, 
44  N.  HL  176. 

Again,  upon  the  execution  of  the  mectianlc*8 
Hen  and  notes  by  Roane  and  wife  they  were 
delivered  to  J.  P.  Murphy,  trustee,  to  be  de- 
livered to  the  contractors  when  the  house 
was  completed.  On  June  13,  1899,  a  state- 
ment signed  "O.  O.  Roane  &  Wife,"  but  exe- 
cuted by  C.  O.  Roane,  was  presented  to  the 
trustee,  in  which  it  was  recited,  In  effect  that 
the  ttouse  had  been  completed  in  accordance 
with  the  contract  and  that  Roane  and  wife 


had  accepted  the  same,  and  antborlElng  the 
trustee  to  deliver  the  mechanic's  uen  notes 
to  the  contractors.  The  trustee,  acting  on 
this  statement  delivered  the  notes  to  the 
contractors.  Roane  did  not  have  authority 
from  his  wife  to  sign  her  name  to  such  bi- 
Btrument  and  she  did  not  know  of  tb« 
Instrument;  although  she  testified  that  she 
was  willing  that  the  notes  and  mechanic's 
Uen  should  be  turned  over  to  the  contract- 
ors. She  further  stated  she  supposed  her 
husband  would  look  after  her  interests: 
it  was  In  his  bands.  Murphy  A  Bolanz  ne- 
gotiated a  sale  of  the  notes  to  W.  K.  Ro- 
man, executor,  who,  before  purchasing  the 
same,  examined  the  abstract  of  title,  in- 
spected the  improvements,  believed  them  to 
be  complete,  and  was  assured  by  Murphy  & 
Bolanz  that  the  building  was  complete,  and 
was  shown  the  instrument  signed:  "C.  O. 
Roane  &  Wife"  hy  "0.  O.  Roane,"  accepting 
the  same  as  complete.  Homan  had  no  notice 
of  any  fact  affecting  the  validity  of  the  notes 
at  the  time  be  purchased  them,  and  none  of 
them  was  then  due  On  April  28,  1901,  the 
notes  were  extended  at  the  request  of  CL  0. 
Roane  and  Mrs.  Mattle  P.  Roane  by  the  fol- 
lowing stntement  written  on  the  back  of  each 
note,  and  signed  by  them:  "At  our  request 
the  principal  of  this  note  la  extended  for  one 
year  from  April  19,  1901,  at  the  same  rate 
and  upon  the  same  terms  as  heretofore." 
Subsequently  Mrs.  Emma  K.  Murphy  pur- 
chased the  notes  of  Homan,  paying  their 
face  value  therefor,  ont  of  her  separate  es- 
tate. Thereafter,  C.  O.  Roane  and  Mrs.  Mat- 
tie  P.  Roane  signed  the  following  written  state- 
ment on  the  back  of  each  of  said  notes :  "At 
our  request  the  principal  of  this  note  Is  ex- 
tended to  mature  April  19,  1906,  at  the  same 
rate  of  Interest  and  npon  the  same  terms 
and  conditions  In  relative  mechanic's  Hen 
contract"  The  trial  court  found,  in  effect 
that  W.  K.  Homan  purchased  the  notes  In 
due  course  of  trade,  for  value,  and  without 
notice  of  any  vice  therein  or  la  the  me- 
chanic's Hen  given  to  secure  the  same,  and 
that  Mrs.  Murphy  Is  also  a  good  faith  pur- 
chaser of  the  notes,  relying  on  the  validity  of 
the  mechanic's  Hen.  These  findings  are  fully 
supported  by  the  evidence. 

Can  Mrs.  Mattle  P.  Roane  now  be  heard 
to  say  that  the  Hen  is  not  binding  on  the 
homestead?  It  is  clear  that  when  the  me- 
chanic's Hen  contract  was  executed  by  the 
appellants,  they  intended  to  give  a  valid 
Hen  npon  the  property.  They  entered  Into 
a  contract  with  the  contractors  which  fully 
compiled  with  the  requirements  of  the  Con- 
stitution and  statutes  providing  for  the  cre- 
ating of  a  mechanic's  Hen  on  the  homestead. 
The  notes  and  contract  evidencing  such  Hen 
were  placed  in  the  hands  of  a  trustee,  to  be 
delivered  to  the  contractors  when  the  work 
was  completed.  Roane,  acting  for  himself 
and  wife,  delivered  to  the  trustee  a  state- 
ment to  the  effect  that  the  contract  vras  com- 
pleted, and  authorizing  him  to  turn  over  the 
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notes  and  Hen  to  the  contractora.  This  be 
did.  Mo  frand  is  charged,  and  no  facts  are 
shown  In  the  evidence  tending  to  show  fraud 
against  Mrs.  Roane  on  the  part  of  Roane  or 
of  the  tmstee.  Homan  purchased  the  notes 
the  same  day,  believing  that  the  contract  had 
been  completed.  He  was  shown  the  state- 
ment made  by  Roane  for  himself  and  wife 
to  the  trustee,  to  the  effect  that  the  bouse 
was  completed  and  bad  been  accepted. 
He  was  assured  by  Murphy  &  Bolanz  that 
It  bad  been  completed.  Under  these  facts, 
and  with  these  assurances,  he  purchased  tbe 
notes  on  the  faith  of  their  being  secured  by 
a  valid  mechanic's  Uoi  on  the  property.  It 
is  true,  Mrs.  Roane  says  she  did  not  authorize 
her  husband  to  sign  the  statement  for  her  to 
the  trustee,  and  that  she  had  no  knowledge 
of  such  statement.  She  also  says  she  was 
willing  that  the  notes  and  Hen  should  be 
tnmed  over  to  the  contractors,  and,  further, 
that  her  husband  looks  after  her  interests. 
Roane  and  his  wife  did  take  imssesslon  of  the 
property  as  a  home,  and  are  still  residing  on 
It.  The  Interest  on  the  notes  had  been  regu- 
larly paid  by  the  appellants.  Two  years  aft- 
er ttie  execution  of  the  notes,  appellants  re- 
guested  Homan,  the  then  holder,  to  extend  the 
same  for  one  year,  and  signed  a  statement 
•written  on  the  back  of  each  of  the  notes,  re- 
guesting  an  extension  and  agreeing  to  an  ex- 
tension of  the  same  for  one  year  "at  the 
same  rate  of  interest  and  on  the  same  terms 
as  heretofore."  Each  note  recited  that  it  was 
secured  by  a  mechanic's  Hen  on  tbe  property 
In  controversy.  Thus  it  Is  seen  that  Mrs. 
Roane,  with  full  knowledge  of  all  the  facts, 
signed  an  extension  of  each  of  the  notes, 
fnlly  recognizing  the  validity  of  the  notes, 
and  the  mechanic's  Hen  on  the  homestead. 
Before  said  extension  had  expired  and  relying 
thereon,  and  the  validity  of  tbe  Hen,  Mrs. 
Murphy  purchased  said  notes  and  Hen.  We 
are  clearly  of  the  opinion  that,  under  these 
facts,  Mrs.  Mattle  P.  Roane  was  estopped 
from  questioning  the  validity  of  the  mechan- 
ic's Hen ;  the  notes  having  been  purchased  on 
the  faith  of  the  validity  of  the  Uen.  Cole  v. 
Bammel,  62  Tex.  117;  Thompson  v.  Samuels 
(Tex.  Sup.)  14  S.  W.  145;  Mortgage  Co.  v. 
Norton,  71  Tex.  688,  10  8.  W.  301.  Having, 
by  her  acts  and  written  statement.  Induced 
the  holder  of  the  notes  to  purchase  the  same, 
she  will  not  now  be  permitted  to  repudiate 
such  statement  and  acts,  when  the  effect  of 
her  doing  so  would  work  a  legal  fraud  up- 
on the  holder.  Cravens  v.  Booth,  8  Tex. 
249,  68  Am.  Dec.  112. 

It  Is  contended  that  tbe  trial  court  erred 
in  falling  to  find,  as  a  conclusion  of  fact, 
that  Chas.  F.  Bolanz  was  dlsquallfled  to  take 
the  acknowledgments  to  the  mechanic's  lien 
In  controversy.  This  assignment  Is  not  sus- 
tained. The  firm  of  Murphy  &  Bolanz  was 
employed  to  negotiate  the  notes.  Their  fee 
was  a  fixed  fee  of  $50.  Bolanz  testified,  and 
Is  not  contradicted,  that  the  fee  was  earned 
:«rheii  hs  negotiated  the  notes  and  his  fee 


was  earned  whether  the  loan  was  made  or 
not  Neither  be  nor  his  firm  bad  any  in- 
terest In  tbe  subject-matter  of  the  contract. 
He  was  not  dlsquallfled  to  take  the  acknowl- 
edgments of  tbe  appellants  to  tbe  mechan- 
ic's Hen.  Kntch  v.  Holley,  77  Tex.  222,  14 
S.  W.  82. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

Additional  Conclusions  of  Fact. 

In  response  to  appellants*  motion  for  ad- 
ditional conclusions  of  fact  we  find  the  fol- 
lowing: The  mechanic's  Hen  contract, 
among  other  things,  provided,  that  tbe  prom- 
issory notes  referred  to  in  said  mechanic's 
Hen  should  be  deUrered  by  the  trustee,  J. 
P.  Murphy,  to  the  contractors  upon  the  com- 
pletion of  tbe  work  therein  contracted  by 
them  to  be  done  and  Its  acceptance  by  tbe 
parties  of  tbe  first  part,  C.  O.  Roane  and 
Mattle  P.  Roane,  and  <mly  In  that  event 
And  further,  "that  If  tbe  proprietor  at  any 
time  during  the  progress  of  the  work  re- 
quires any  alterations  or  deviation  from  or 
additions  to  or  omissions  In  the  said  con- 
tract, specifications  or  plans,  be  shall  have 
tbe  right  to  make  such  changes  and  the  same 
shall  not  void  this  contract;  the  deductions 
and  omissions  to  be  deducted  from  the  con- 
tract upon  a  fair  and  reasonable  valuation, 
and  for  additional  work  and  material  re- 
quired In  alterations  and  additions ;  the  con- 
tractors are  to  supply  the  same  at  actual 
cost  of  material  and  work  furnished  but  no 
such  work  should  be  done  or  considered  as 
extra  unless  upon  a  separate  estimate  of  tbe 
same  before  begun  submitted  by  the  con- 
tractor to  the  superintendent  or  proprietor 
and  their  signatures  obtained  to  same.  That 
should  the  contractor  become  bankrupt  or  re- 
fuse or  neglect  to  supply  a  sufficient  amount 
of  material  or  workmen,  or  cause  suspension 
of  the  work,  or  refuse  to  comply  with  the 
articles  of  agreement,  the  proprietor  should 
have  the  right  to  teke  possession  of  tbe 
premises  and  terminate  the  contract,  where- 
upon all  claims  of  the  contractor  and  assigns 
shall  cease  and  the  proprietor  would  have 
the  right  to  complete  the  work  at  the  ex- 
pense of  the  contractor,  and  tbe  cost  there- 
of deducted  therefrom," 
We  find  tbe  above. 


DAVIDSON  «t  al.  v.  BQUITABLB  8BCURI- 
TIBS  CO. 

(Court  of  Civil   Appeals  of   Tera«.     April   28, 
1006.     Rehearing  Denied  May  19,  1906.) 

1.   AnV«BS»PoS8«8SI0N— EJXTMrr— AOTDALAHD 

OoHsTBUorrvK  Possession. 

Where  one  claiming  land  nndar  a  deed  duly 
registered,  enters  upon  and  improves  or  incloses 
part  of  the  land  embraced  in  the  boundariea 
■pecified  in  his  deed,  his  possession  extends  to 
all  the  land  embraced  in  tne  true  boundaries  of 
Burh  deed  and  to  the  extent  of  his  Inciosnre  he 
U  in  actual  possession,  and  as  to  the  land  In- 
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eluded  in  the  bonndary  of  Us  deed,  bat  not 
within  the  inclosure,  he  U  in  conatmctive 
possession. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  1, 
CSent.  Dig.  Adverse  Possession,  {  547.] 

2.  BOUNDABIES — SDTFICIKNCT    OF    EVIDBITOB. 

In  trespass  to  try  title,  evidence  examined, 
•nd  Md  to  show  that  the  iMundary  iine  of  a 
survey  was  located  as  claimed  by  defendants. 
8.  SAMK  —  CoNSTBUCnVB     POBBESSICN  —  How 

Acquired — ^Bvidknck. 

The  fact  that  one  owning  a  survey  had  the 
lines  thereof  mn  wlien  he  acquired  title  thereto, 
and  continued  in  actual  possession  of  a  portion 
thereof  since  that  time,  paying  taxes  and  claim- 
ing title  to  the  extent  of  the  lines  then  run, 
gave  him  constructive  possession  of  all  the  land 
within  the  true  boundaries  only  of  the  survey. 
[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Adverse  Possession,  {  659.] 
4.  AppBAi — ^Trial  bt  Coubt — JtnWMKNT. 

Where  the  trial  court  errs  in  rendering 
Judgment  in  a  cause  tried  without  a  jury,  the 
appellate  court  will  render  the  proper  jadg- 
ment 

Appeal  from  District  Conrt,  Hunt  Cotmt7  > 
T.  D.  Montrose,  Judge. 

Trespass  to  try  title  by  the  Equitable  Se- 
curities Company  against  O.  L.  Dayidson 
and  others.  From  the  Judgment,  defendants 
appeal.    Berersed. 

Tlie  appellee  brought  this  suit  against  C. 
B.  Merchant,  B.  O.  Crawford,  J.  D.  and  Wil- 
lie Thomas  (heirs  of  A.  F.  Thomas,  de- 
ceased), O.  L.  Davidson,  and  the  minors, 
Owen  D.,  Walter  W.,  and  Gabriel  H.  Bur- 
nett, in  trespass  to  try  title  to  about  130 
acres  of  land.  Appellee,  plaintiff  below,  was 
the  owner  of  the  James  Hamilton  surrey 
No.  29,  consisting  of  640  acres,  and  claimed 
the  land  in  controversy  as  part  of  said  sur- 
vey. The  land  was  shown  without  dispute 
to  be  part  on  the  B.  D.  Lux,  Jr.,  and  part 
on  the  Q.  A.  Finley  surveys  both  of  which 
surreys  were  Junior  to  the  Hamilton  survey 
owned  by  plalntifr.    Plaintiff  also  plead  the 

3,  6,  and  10  years'  statute  of  limitation.  The 
defendants'  answers  consisted  of  general  de- 
nial, pleas  of  not  guilty  and  the  3,  6,  and  10 
yenrs*  statute  of  limitation.  The  original 
Qeld  notes  of  the  Hamilton  survey  describe 
the  land  by  calls  for  natural  and  artificial 
objects  as  well  as  for  course  and  distance, 
and  the  survey  has  been  handed  down  with- 
out division  by  a  regular  chain  of  title  from 
the  f^tate  to  plaintiff;  all  the  deeds  in 
said  chain  of  title  defining  the  boundaries  of 
the  land  as  in  the  field  notes  of  the  original 
survey.  The  plainticr  took  actual  possession 
of  a  part  of  the  Hamilton  survey  by  build- 
ing on  and  inclosing  a  part  of  the  ssme 
more  than  10  years  before  filing  its  suit, 
but  none  of  Its  improvements  were  upon  any 
part  of  the  land  in  controversy.  The  calls 
for  course  and  distance  in  the  field  notes  to 
the  Hamilton  survey  and  in  piaintifTs  chain 
of  title  would  place  the  N.  B.  line  of  the 
Hamilton  survey  north  of  the  land  in  con- 
troversy, make  It  part  of  the  Hamilton 
survey,  and  hence  constitute  a  conflict  of 
ma  Hamilton  with  the  Lux  and  Flniey  sur- 


T^s.  Defendants  wnght  to  show  by  proof 
of  artificial  objects  called  for  in  the  deeds 
and  field  notes  of  the  original  survey,  that 
said  N.  B.  Line  was  south  of  the  land  in 
controversy,  tliat  there  was  no  conflict  in 
any  of  said  Burveys,  and  that  the  land  la 
controversy  was  not  covered  by  pialntUTs 
muniments  of  title.  In  his  findings  of  fact 
the  court  finds  the  true  north  boundary  line 
of  the  Hamilton  survey  to  be  south  of  the 
land  in  controversy,  as  contended  by  defend- 
ants, but  finds  for  plaintiff  upon  Its  plea  of 
limitation  against  appellants  and  finds  for  the 
defendants,  Merchant  and  Crawford,  upon 
their  pleas  of  limitation.  From  the  Jndg- 
mmt  of  the  court  against  them  the  antel- 
lants  O.  L.  Davidson,  J.  D.  and  Willie 
Thomas,  and  Owen  D.,  Walter  W.,  and  Ga- 
briel H.  Burnett,  have  duly  perfected  Oielr 
appeal. 

Yates  &  Carpenter,  for  appellants.  Tb* 
Bonners  and  Jones  ft  Connor,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facta). 
The  trial  Judge  filed  conclusions  of  fact 
wherein  he  found,  among  other  things,  the 
following  facts:  (1)  That  the  true  north 
boundary  line  of  the  James  Hamilton  sur- 
vey owned  by  plaintiff  as  surveyed  and  lo- 
cated by  the  surveyor  in  originally  locating 
said  land  is  on  or  Just  south  of  the  Nacog- 
doches land  district  iine  as  claimed  by  de- 
fendants. (2)  I  find  that  the  Hamilton  sur- 
vey owned  by  the  plaintiff  is  older  than 
either  the  Lux  or  Flniey  surveys,  and  that 
for  more  than  ten  years  plaintiff  has  held 
adverse  peaceable  possession  of  the  land  in 
controversy  with  the  exception  of  the  land 
claimed  by  defendants  Crawford  and  Mer- 
chant (3)  That  the  original  boundary  line 
as  run  for  the  south  boundary  of  the  Lux 
and  Flnl^  surveys  was  on  the  line  shown 
by  the  evidence  and  as  claimed  by  defendant, 
to  be  the  line  for  the  Nacogdoches  land  dis- 
trict and  was  Intended  originally  to  be  the 
north  boundary  line  of  the  Hamilton  surrey, 
and  the  defendants,  Crawford  and  Merchant, 
have  been  in  the  adverse  possession  of  the 
land  claimed  by  them  using  or  enjoying  the 
same  and  paying  taxes  thereon,  and  claiming 
the  same  under  a  deed  or  deeds  fully  regis- 
tered for  more  than  five  years.  (4)  That 
the  plainUtt  holds  possession  of  the  Hamil- 
ton survey  under  a  consecutive  chain  of 
transfer  from  and  under  the  sovereignty  of 
the  soil  down  to  plaintiff,  and  that  to  run 
the  lines  of  said  survey  according  to  course 
and  distance  it  will  cover  the  land  in  contro- 
versy, and  that  the  northwest  comer  of  the 
James  McAdams  survey  is  well  established 
and  undisputed  and  the  field  notes  of  the 
Hamilton  survey  called  to  begin  as  follows: 
3,305  varas  north  and  1,411  varas  west  of  said 
northwest  comer  and  that  for  12  or  13  years 
it  has  actually  been  claiming  said  land  ad- 
versely within  said  calls,  and  that  it  has 
paid  taxes  thereon  and  all  its  deeds  are  duly 
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registered.  Its  Improvements  and  enclos- 
ures are  feoutli  of  the  land  claimed  by  de- 
fendants. We  adopt  these  findings,  except 
that  part  of  the  second  hereinafter  set  out 
It  Is  contended  that  where  one  claiming 
land  under  a  deed  duly  registered,  enters 
upon  and  improves  or  incloses  a  part  of  the 
land  embraced  in  the  boundaries  specified  in 
his  deed  his  possession  extends  to  all  the 
land  embraced  in  the  true  boundaries  of  his 
deed.  This  contention  announces  a  correct 
proposition  of  law.  Evltts  v.  Roth,  61  Tex. 
81;  Parker  t.  Balnes,  66  Tex.  605.  To  the 
extent  of  bis  inclosnre  he  is  In  actual  pos- 
session, and  as  to  the  land  included  in  the 
boundary  of  his  deed  and  which  Is  not  In 
his  enclosure  he  is  In  constructive  possession. 
Bvitts  V.  Both,  supra.  The  appellee  does  not 
oontroveit  this  proposition,  but  contends  that 
the  possessor  is  in  constructive  possession 
and  can  bold  the  land  within  the  boundaries 
specified  in  his  deed,  whether  they  be  the 
true  boundaries  or  not  In  other  words  that, 
one  In  possession  of  land  under  a  deed  duly 
registered  who  has  the  land  surveyed  at  the 
time  he  takes  possession,  or  soon  thereafter, 
and  who  actually  occupies  a  part  thereof 
openly,  notoriously,  and  adversely  against 
the  world.  Is  not  confined  to  the  boundaries 
as  originally  run  by  the  surveyor  who  locat- 
ed the  original  surveys  out  of  whicb  the  land 
Is  taken;  but  such  constructive  possession 
extends  to  and  includes  all  of  the  land  with- 
in the  calls  of  said  deed  by  said  actual  sur- 
vey made  at  the  time  of  taking  possession  or 
soon  thereafter.  It  was  shown  that  the  ap- 
pellee became  the  owner  of  the  James  Ham- 
ilton 040  acre  survey  In  1890  or  1891.  In 
1892  it  had  a  survey  made  and  the  bound- 
aries as  then  run  includes  the  land  In  dis- 
pute. The  field  notes  of  the  Hamilton  sur- 
vey call  for  to  begin  at  its  northeast  cor- 
ner 3,305%  varas  north  and  1,411.6  varas 
west  of  the  northeast  corner  of  a  survey 
made  for  James  McAdams,  a  stake  from 
which  a  i)08t  oak  18  Inches  In  diameter  bears 
south  74  west  4  varas.  Another  12  Inches  in 
diameter;  thence  west  140  varas  a  post 
oak  12  Inches  In  diameter,  1,411.6  varas  a 
stake  the  second  (northwest  comer)  comer 
from  which  a  post  oak  20  Inches  in  diameter 
bears  south  24  west  8  varas,  another  12 
Inches  in  diameter  bears  south  63  east  10 
varas.  Thus,  it  is  seen  the  northeast  and 
northwest  comers  were  witnessed  by  bear- 
ing trees.  When  the  land  was  surveyed  for 
appellee  in  1892  no  bearing  trees  and  no 
marked  lines  were  found.  The  surveyor 
testified  that  he  found  no  trees  corresponding 
with  the  calls  for  trees  in  the  field  notes  of 
the  original  survey.  He  ran  according  to  the 
course  and  distance  called  for  In  the  field 
notes  of  the  survey,  and,  if  course  and  dis- 
tance are  to  control,  tnen  the  Jaines  Ham- 
ilton survey  embraces  the  land  in  contro- 
versy. If  natural  and  artificial  objects  and 
the  lines  run  and  marked  In  making  the  ori- 


ginal survey  control,  then  the  land  sued  for 
is  not  in  that  survey.  The  trial  court  found 
"that  the  true  north  boundary  line  of  the 
James  Hamilton  survey  owned  by  plaintiff 
as  surveyed  and  located  by  the  surv^or 
locating  the  said  land  Is  on  or  Just  south  of 
the  Nacogdoches  land  district  line  as  claimed 
by  defendants."  This  finding  is  amply  sup- 
ported by  the  evidence.  It  was  shown  by 
witnesses  living  in  the  vicinity  of  the  land 
and  who  were  acquainted  with  and  had 
known  the  north  boundary  line  of  the  Ham- 
ilton survey  for  40  years  that  It  ran  about 
80  yards  south  of  the  old  Nacogdoches  laud 
district  line.  This  line  has  been  recognized 
as  the  north  boundary  line  of  the  Hamilton 
snrv^  ever  since.  One  of  the  witnesses 
testified  that  he  carried  one  end  of  the  chain 
when  the  survey  was  originally  located.  The 
B.  D.  Lux  survey  and  the  S.  A.  Flnley  sur- 
vey Join  and  are  north  of  and  adjoining  the 
James  Hamilton  survey.  The  south  bound- 
ary line  of  the  Lux  and  Flnley  surveys  Is  the 
old  line  of  the  Nacogdoches  land  district 
The  appellant,  O.  L.  Davidson,  is  in  possession 
of  the  land  in  the  southeast  comer  of  the 
Lux  survey;  and  the  other  appellants  are  In 
possession  of  land  In  the  southern  part  of 
the  Flnley  survey. 

It  is  clear  that  the  north  line  of  the  Ham- 
ilton survey  as  originally  located  is  on  or 
south  of  the  Nacogdoches  land  district  line, 
and  hence  none  of  the  land  occupied  by  the 
appellants  is  within  the  boundary  of  that 
survey.  Does  the  fact  that  appellee  had  the 
lines  of  the  Hamilton  survey  run  when  It  ac- 
quired title  to  the  same  and  that  it  has  been 
in  actual  i>os8esslon  of  a  portion  thereof 
since  that  time,  paying  taxes,  and  claiming 
title  to  the  extent  of  the  lines  then  run,  give 
It  constractlve  possession  of  all  the  land  wlth- 
wlthln  the  boundaries  of  those  lines,  al- 
though such  Hues  are  not  the  true  boundary 
lines  of  the  survey?  The  appellee  was  per- 
mitted to  recover  on  Its  plea  of  limitation, 
and  unless  It  had  possession,  actual  or  con- 
structive, of  the  land  in  dispute,  the  Judg- 
ment cannot  be  sustained.  The  evidence 
falls  to  show  actual  possession  by  appellee, 
and  unless  the  evidence  is  sufficient  to  show 
constructive  possession  the  Judgment  cannot 
stand.  We  are  clearly  of  the  opinion  that 
under  the  facts  the  appellee  did  not  have 
constructive  possession  of  any  land  except 
such  as  was  embraced  within  the  Hamilton 
survey.  We  disapprove  of  that  part  of  the 
second  finding  of  the  trial  court  above  quot- 
ed that  "for  more  than  10  years  plaintiff  has 
held  adverse  peaceable  possession  of  the  land 
in  controversy."  The  plaintiff,  appellee, 
owned  the  James  Hamilton  survey  of  640 
acres  and  was  In  actual  possession  of  a  part 
thereof  by  its  tenant,  and  claiming  the  en- 
tire survey  and  such  actual  possession  gave 
It  constructive  possession  of  all  the  land  with- 
in the  true  boundaries  of  that  survey.  The 
plaintiff   did  not   have  constructive  posses* 


Digitized  by 


Google 


790 


06  SOUTUWESTEBN  BEFOBTEB. 


(Tez. 


Blon  of  the  130  acres  In  dispute;  the  same 
not  being  within  the  boundaries  of  that  sur- 
yey,  notwithstanding  the  plaintiff,  about  the 
time  it  acquired  the  Hamilton  surrey,  had 
it  surveyed,  and  such  soryey  located  the 
laud  In  dispute  within  the  Hamilton  surrey, 
and  plaintiff  has  claimed  It  for  more  than 
10  years.  Porter  v.  Miller,  76  Tex.  697,  13 
S.  W.  555,  14  S.  W.  334.  There  was  evidence 
that  each  of  the  appellants  had  his  land 
cleared  and  fenced,  and  that  appellant  Da- 
vidson fenced  his  about  five  years  before  the 
trial,  and  that  Burnett  and  Thomas  each 
fenced  about  three  years  before  the  triaL 

We  conclude  that  the  trial  court  erred  in 
rendering  Judgment  for  appellee,  and  the 
cause  having  been  tried  by  the  court  without 
a  Jury,  we  will  proceed  to  render  such  Judg- 
ment as  should  have  been  rendered  by  that 
court.  The  Judgment  is  reversed,  and  here 
rendered  that  appellee  take  nothing  by  its 
suit,  and  that  appellants  go  hence  without 
day  and  recover  of  appellee  their  costs. 

Beversed  and  rendered. 


O'SHENNESSEY  ».  STATU. 
(Court  of  Criminal  Appals  of  Texas.     April 

1.  IirroxiOATiHO  Liqoobs — nmAwrui,  Sals- 
Evidence. 

Where  an  indictment  charged  an  anlawfnl 
•ale  of  liqaor  to  two  persons,  evidence  of  such 
sale  to  one  did  not  authorize  a  convirtion. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  274.] 

2.  Same — Inbtbuctions. 

Where,  on  a  prosecution  for  an  unlawful 
•ale  of  liquor^  the  alleged  purchaser  testified 
that  he  did  not  pay  for  the  liquor  as  he  consid- 
ered it  a  gift,  a  mere  general  instruction  was 
not  sufficient;  but  the  court  should  have 
charged  that  if  at  the  time  of  the  delivery  of 
the  alleged  liquor  it  was  the  understanding  of 
the  parties,  or  of  defendant  that  he  was  giving 
it  away,  he  should  be  acquitted.  i 

8.  Sake — Evidenck.  ! 

On  a  prosecution  for  an  unlawful  sale  of 
liquor,  evidence  that  defendant  had  empty  beer 
bottles  in  the  back  pait  of  his  place  of  bu^ineea 
was  inadmissible. 

.^^ppeal  from  Bell  County  Court;  W.  E. 
Butler,  Judge. 

J.  F.  O'Shenneesey  was  convicted  of  vio- 
lating the  local  option  law,  and  he  appeals. 
Beversed. 

J.  B.  Yantis,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  violating  the  local  option  law.  The 
Indictment  charged  the  sale  to  have  been 
made  to  Will  Houston  and  Walter  Origgs. 
The  court  authorized  a  conviction  alone  upon 
a  sale  to  Origgs.  To  this  charge  exception 
was  reserved.  We  believe  this  exception  la 
'well  taken.     The  sale  charged  was  to  the 


two  parties.  The  limitation  In  the  charge 
was  as  to  a  sale  to  on&  This  is  not  the 
transaction  averred. 

A  question  arose  as  to  whether  It  was  a 
sale  or  a  gift  Origgs  testlfled  "that  be  did 
not  pay  for  the  beer,  nor  had  he  paid  for  it 
at  the  time  of  the  trial.  He  further  states 
that  at  the  time  it  was  handed  out  to  me  I 
considered  from  what  defendant  said  be  was 
giving  it  to  me.  If  I  had  not,  I  would  have 
paid  for  It"  The  court  submitted  this  Is- 
sue In  a  general  way,  but  appellant  asked 
for  a  more  specific  charge,  to  the  effect  that 
"if  at  the  time  of  the  delivery,  if  any,  of 
the  alleged  beer.  It  was  the  understanding 
of  the  parties,  or  of  the  defendant,  that  he 
was  giving  the  t>eer  to  the  witnesses,  then  he 
should  be  acquitted,  that  he  would  not  be 
guilty  of  a  sale."  Upon  another  trial. we  be- 
lieve that  this  issue  should  be  more  specif- 
ically stated  as  In  the  special  charge. 

After  Origgs  had  testified  in  substance 
that  he  had  gone  into  the  place  of  business 
where  appellant  was  working  on  the  7th  of 
October,  to  take  a  drink  In  company  with 
others,  and  asked  for  Ino,  defendant  handed 
out  to  him  and  his  companion  five  bottles  of 
beer,  which  they  drank ;  and  after  Houston 
had  testlfled  substantially  as  did  witness 
Origgs,  and  after  two  other  witnesses  had 
testified  that  the  liquor  they  drank  was 
Budwelser  beer — ^at  least  had  Budwelser  la- 
bels on  the  bottles  and  was  intoxicating — 
Blair  (one  of  the  last-named  witnesses)  was 
permitted  to  state  that  subsequent  to  the  ar- 
rest of  defendant  he  went  into  the  back  room, 
and  found  In  said  back  room  several  barrels 
of  empty  beer  bottles.  All  of  the  bottles  ex- 
amined had  on  them  the  Budwelser  label. 
Several  exceptions  were  reserved  to  this  tes- 
timony. We  believe  these  exceptions  are 
well  taken.  This  could  shed  no  light  on  the 
transaction  as  to  whether  the  transfer  of  the 
five  bottles  was  n  gift  or  sale;  nor  could  It 
tend  to  prove  tbnt  the  contents  of  the  bottles 
that  were  given  or  sold  Origgs  and  Houston 
was  Intoxlcatln;;.  The  fact  that  appellant 
may  have  had  empty  beer  bottles  In  the  back 
of  his  house  could  not  Illustrate  any  ques- 
tion on  the  trial  of  this  case. 

The  same  observations  may  be  made  to  the 
further  answer  of  Blair  that  after  he 
left  appellant  at  the  justice's  court  be  went 
back  to  the  house  where  appellant  had  been 
arrested,  and  found  that  somebody  had  re- 
moved two  barrels  of  beer  that  had  Just  been 
opened,  and  all  the  other  beer  in  the  bouse. 
What  somebody  else  may  have  done  In  the 
defendant's  absence  certainly  could  not  bind 
him. 

The  Judgment  is  reversed,  and  the  cans* 
remanded. 

BBOOES,  J.  absent 
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Mcpherson  t.  oordon. 

<Coart  of  Appeals  of  Kentucky.    Sept.  25,  1906. 
On  Rehearing,  Oct  25,  1906.) 

1.  Statutes  —  AHKNDicBinr  —  Pubushino 
Amended  Act. 

Ky.  St  1903,  IS  501-603,  relate  to  the  exe- 
cation  of  deeds  bj  perxons  other  than  married 
-women.  Section  607  applies  to  the  execution 
of  deeds  by  married  women.  Section  511  re- 
quires the  clerk  to  record  deeds  when  properly 
certified,  which  shall  be  acknowledged  or  ap- 
proved before  him  as  required  by  law.  Section 
622  imposes  a  penalty  on  clerks  for  failing 
to  perform  the  duties  enjoined  by  chapter  29 
relative  to  conveyances.  Section  495  provides 
that  conveyances,  required  to  be  recorded  to  be 
effectual  against  purchasers  without  notice,  shall 
be  recorded  in  the  clerk's  ofiSce  of  the  court  of 
the  county  in  which  the  property  conveyed,  or 
the  greater  part  thereof,  shall  be.  Act  March 
21,  1904  (Acts  1904,  p.  148,  c.  67),  recites  that 
it  is  amendatory  of  section  495,  and  makes  it 
unlawful  for  any  clerk  to  admit  to  record  any 
deed  unless  it  specifies  the  next  immediate 
source  from  which  the  grantor  derived  title, 
«nd  makes  it  unlawful  for  any  grantor  to  lodge 
a  deed  for  record  unless  it  complies  with  the 
statute.  Beld,  that  the  statute  is  not  violative 
of  the  constitutional  provision  that  no  law  shall 
be  amended,  unless  re-enacted  and  published 
at  length,  on  the  theory  that  the  statute  is 
amendatory  of  sections  501-503,  507,  511,  522. 

2.  Same  —  Subjects  ahd  Titles  —  Convet- 

ANCBS. 

Act  March  21.  1904  (Acts  1904,  p.  148, 
«.  67),  entitled  "An  act  to  amend  and  re-enact  an 
act  entitled  'An  act  concerning  conveyances,' " 
being  section  405,  Ky.  St  190^,  and  which 
statate  in  substance  makes  It  unlawful  for  any 
clerk  to  admit  to  record  any  deed  unless  it 
spedfiee  the  next  immediate  source  from  which 
the  grantor  derived  title,  is  not  unconstitutional 
-on  the  ground  that  the  subject  is  not  embraced 
in  the  title. 

TBd.  Note. — For  cases  in  point,  see  TOl.  44, 
Cent  Dig.  Statutes,  §§  150,  151.] 

3.  Vendor  and  Purohabeb— Title  of  Vbn- 
DOB— Recobd. 

Acts  1904,  p.  148,  c.  67,  in  relation  to  the 
recording  of  conveyances,  imposes  a  penalty  on 
-any  clerk  admitting  to  record  a  conveyance 
which  does  not  specify  and  refer  to  the  next 
immediate  source  from  which  the  grantor  there- 
in derived  title,  and  Imposes  a  penalty  on  any 
grantor  lodging  for  record  a  conveyance  not 
■complying  with  the  statute,  but  provides  that 
the  statute  shall  not  be  construed  to  invalidate 
any  deed  lodgpd  contrary  to  the  statute.  Beld, 
that  the  fact  that  the  deed  to  the  vendor  in  a 
contract  for  the  sale  of  land  did  not  specify 
the  source  of  title  was  no  justification  for  the 
vendee's  refusal  to  perform,  where  the  deed  to 
the  grantor  was  recorded. 

4.  Sake — Conveyance— Suffioienot. 

A  deed  tendered  by  the  vendor  in  a  con- 
tract for  the  sale  of  land,  which  referred  to 
the  deed  book  and  page  in  which  the  convey- 
ance to  the  vendor  was  recorded,  was  sufficient 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  A.  li.  McPberson  against  Robert 
-O.  Gordon.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.  AfBrmed  with 
directions  to  enforce  specific  performance  of 
the  contract  between  plaintiff  and  defendant 

Mason  Barrett,  for  appellant.  Pope  Nicho- 
las, for  appellee. 

NUNN,  J.  On  the  7th  day  of  June,  1906, 
■tbe  appellant  addressed  a  written  propraltion 


to  the  appellee,  offering  him  (676  for  a  lot  of 
ground,  describing  it  minutely,  and  closed 
with  the  following  words:  "Too  are  to  con- 
vey to  me  a  fee^lmple  marketable  title  to 
said  property,  which  shall  be  free  from  any 
incumbrance  except  state  and  county  taxes 
for  tbe  year  1906,  which  I  will  assume." 
The  appellee  on  tbe  same  day  wrote  on  tbe 
same  paper  and  signed  tbe  following:  "I 
hereby  accept  the  above  proposition."  Tbe 
appellee  on  tbe  next  day  made  and  duly  ex- 
ecuted a  deed  of  conveyance  to  appellant,  re- 
citing In  the  deed  all  the  conditions  and  stipu- 
lations contained  in  the  written  proposition 
referred  to,  but  omitted  to  state  or  refer  to 
the  next  immediate  source  from  which  the 
grantor,  appellee,  derived  his  title  to  tbe  lot 
conveyed.  The  appellant  refused  to  accept 
tbe  deed,  and  it  has  never  been  lodged  for 
record  or  recorded.  The  appellee  Instituted 
this  action  to  compel  the  appellant  to  comply 
with  bis  contract  He  answered,  setting  forth 
tbe  defects  In  the  deed  referred  to,  and  also 
filed  tbe  deed  made  by  the  Louisville  Land 
Company,  a  corporation,  to  the  appellee,  Oor- 
don, dated  June  5,  1906,  which  deed  also 
falls  to  state  or  refer  to  the  next  Immediate 
source  from  which  the  grantor,  the  land  com- 
pany, derived  Its  title  to  the  lot  This  deed 
appears  to  have  been  lodged  for  record  and 
recorded  In  tbe  county  clerk'»  office  on  the 
8tb  day  of  June,  1906.  The  appellant  con- 
tends that  this  deed  was  lodged  and  record- 
ed contrary  to  th«  provisions  of  the  act  of 
the  Oeneral  Assembly  approved  Mardh  21, 
1904,  and  tbe  deed  tendered  to  bim  by  ap- 
pellee is  contrary  to  this  act,  and  cannot  be 
legally  recorded,  and  by  reason  of  tbe  de- 
fects In  the  two  deeds  he  cannot  be  vested 
with  the  legal  title  to  the  property  purchased 
by  him.  The  lower  court  by  its  Judgment 
enforced  specific  performance  of  the  contract. 
From  this  Judgment  appellant  appeals. 

We  quote  so  much  of  the  act  of  1904  (Acts 
1004,  p.  148,  c.  67)  as  is  pertinent  to  the  ques- 
tion to  be  determined  upon  this  appeal: 
"That  section  6  of  an  act  entitled,  'An  act 
concerning  conveyances,'  and  approved  April 
22,  1893,  and  being  section  496  of  the  Ken- 
tuclcy  Statutes,  be,  and  tbe  same  Is,  hereby 
amended  and  re-enacted,  so  that  the  same 
shall  read  as  follows:  'All  deeds  and  mort- 
gages and  other  Instruments  of  writing  whicb 
are  required  by  law  to  be  recorded  to  be 
effectual  against  purchasers  without  notice, 
or  creditors,  shall  be  recorded  in  tbe  clerk's 
office  of  the  county  In  which  the  property  con- 
veyed, or  tbe  greater  part  thereof,  shall  be. 
But  It  shall  be  unlawful  for  any  county  clerk 
or  deputy  clerk  to  admit  to  record  In  such 
office  any  deed  of  conveyance  of  any  inter- 
est In  real  estate  equal  to  or  greater  than 
a  life  estate,  unless  such  deed  shall  plainly 
specify  and  refer  to  the  next  immediate 
source  from  which  the  grantor  or  grantors 
therein  derived  title  to  tbe  said  real  estate 
or  the  interest  conveyed  therein.  •  •  • 
It  shall  be  unlawful  for  any  grantor  to  lodgs 
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for  record,  or  for  any  county  court  clerk  or 
deputy  to  receive  and  permit  to  be  lodged 
for  record,  any  deed  that  does  not  comply 
wltb  the  provisions  of  this  section.  Any' 
grantor  who  shall  lodge  for  record,  and  any 
county  court  clerk,  or  deputy  county  court 
clerk,  who  shall  receive  and  permit  to  be 
lodged  for  record  any  deed  contrary  to  the 
provisions  of  this  section,  shall  be  fined  not 
less  than  twenty-flve  nor  more  than  fifty  dol- 
lars for  each  offense.' "  The  section  contin- 
ues with  provisions  and  stipulations  stating 
wherein  the  clerk  and  others  may  not  he  pun- 
ished for  a  violation  of  the  section,  and  closes 
with  the  following  words:  "Nor  shall  any- 
thing In  this  act  be  construed  to  invalidate 
any  deed  lodged  contrary  to  the  provisions 
hereof." 

The  appellee  contends  that  the  action  of 
the  lower  conrt  was  right  for  two  reasons: 
First,  that  the  act  of  1904  above  quoted,  is 
invalid  for  the  reason  that  it  was  enacted 
by  the  General  Assembly  in  violation  of  sec- 
tion 51  of  the  Ck>nstitutlon.  Second,  that, 
even  If  the  act  is  valid,  the  last  provision  of 
the  act  above  quoted  makes  the  deeds  re- 
ferred to  valid  and  sufficient  to  pass  a  good 
and  perfect  title  to  the  appellant  The  pro- 
vision of  the  Constitution  referred  to  is  as 
follows:  "No  law  enacted  by  the  General 
Assembly  shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title, 
and  no  law  shall  be  revised,  amended,  or  the 
provisions  thereof  extended  or  conferred,  by 
reference  to  its  title  only,  but  so  much  there- 
of as  is  revised,  amended,  extended  or  con- 
ferred, shall  be  re-enacted  and  published  at 
length."  The  contention  is  that  the  act  of 
1904  relates  to  more  than  one  subject,  which 
Is  not  expressed  In  its  title,  and  amends  other 
laws,  to  wit:  Sections  601,  502,  603,  507,  611, 
and  622  of  the  Statutes,  without  re-enacting 
or  publishing  them  at  length.  In  our  opin- 
ion, the  title  of  the  act  of  1904  Is  sufficiently 
explicit  and  definite.  In  view  of  the  many 
decisions  of  this  court  construing  this  pro- 
vision of  the  Constitution  with  reference  to 
the  sufficiency  of  the  title  to  acts,  we  deem 
It  useless  and  unnecessary  to  present  any  rea- 
sons for  upholding  the  title  of  this  act  See 
the  opinions  cited  under  section  51  of  the  new 
Constitution,  and  the  case  of  Commonwealth 
T.  Relnecke  Coal  Mining  Company,  79  S.  W. 
287,  26  Ky.  Law  Rep.  2027.  But  appellee 
says  that  the  act  of  1904,  in  addition  to 
amending  section  495,  amends  the  other  six 
sections  of  the  statute  referred  to,  and  they 
were  not  re-enacted  or  published  at  length. 
In  this  the  appellee  is  mistaken.  Th^  were 
not  amended  by  the  act  referred  to.  Sec- 
tion 601  refers  to  the  execution  of  deeds  In 
the  state  by  persons  other  than  married  wo- 
men. Section  502  has  reference  to  the  execu- 
tion of  deeds  out  of  the  state  by  persons  other 
than  married  women.  Section  603  refers  to 
the  execution  of  deeds  In  a  foreign  country 
by  others  than  married  women.    Section  607 


applies  to  the  execution  of  a  deed  by  married 
women.  Section  511  requires  the  clerk  to  re- 
cord the  deeds  when  properly  certified  which 
shall  be  acknowledged  or  approved  before 
him  as  required  by  law,  while  section  622 
only  imposes  a  penalty  on  clerks  for  failing 
to  perform  the  duties  enjoined  by  the  twenty- 
ninth  chapter  of  the  Statutes  as  it  then  exist- 
ed. These  sections  are  not  at  all  affected  by 
the  act  of  1904.  They  are  left  in  full  force, 
and  are  not  changed  in  any  way.  Sectiou 
495,  as  amended,  only  imposes  an  additional 
duty  upon  clerks  and  grantors,  and  fixes  a 
penalty  for  the  violation  of  it 

The  only  purpose  of  this  amendment  was 
to  make  It  more  convenient  and  easy  for  pur- 
chasers of  real  estate  to  trace  the  title  there- 
to, and  to  avoid  Imposition  and  losses.  In 
onr  opinion,  it  would  have  been  better  if 
such  a  requirement  had  always  been  the  law. 
As  stated,  the  effect  of  the  amendment  Is 
only  to  require  the  name  of  the  next  pre- 
ceding grantor  of  the  grantor  to  be  named 
in  the  deed,  and  places  a  penalty  upon  clerks 
and  grantors  who  violate  it  The  violation 
of  it  however,  does  not  prevoit  the  title  to 
the  real  estate  from  passing  from  the  grantor 
to  the  grantee.  It  results,  therefore,  that  the 
deed  of  the  land  company  to  the  appellee 
passed  the  title  to  him.  It  Is  recorded,  and 
appellant  has  no  right  to  complain  of  the  al- 
leged defect  in  It  But  we  are  of  a  different 
opinion  with  reference  to  the  deed  tendered 
by  appellee.  It  has  never  been  lodged  for  rec- 
ord or  recorded,  and  it  is  very  necessary  to  his 
Interest  that  it  should  be,  to  protect  himself 
as  against  subsequent  purchasers  and  mort- 
gagees, which  he  cannot  have  done  without 
the  county  clerk  or  his  deputy  violates  the 
statute,  and  subjects  himself  to  the  penalty 
Imposed  therein,  which  the  clerk  is  not  likely 
to  do  if  apprised  of  the  penalty.  We  are  of 
opinion  that  appellant  should  not  have  been 
compelled  to  accept  the  deed  tendered. 

The  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  require  appellee  to  ten- 
der a  deed  in  conformity  with  this  opinion, 
and  then  enforce  a  specific  performance  of 
the  contract  and,  if  the  appellee  refuses  to 
tender  such  a  deed  within  a  reasonable  time, 
this  action  should  be  dismissed.  Appellant 
should  not  be  required  to  pay  the  coats 
until  after  the  tender  of  a  soffident  deed» 
as  he  was  not  in  fault 

On  Rehearing. 

In  the  opinion  delivered  in  this  case  Bep- 
tember  25,  1906,  by  some  inadvertence,  pos- 
.dibly  caused  by  the  briefs  of  counsel,  we  over- 
looked the  fact  that  the  deed  tendered  by  ap- 
pellee to  the  appellant  contained  a  reference 
to  the  deed  book  and  page,  in  which  the  con- 
veyance from  the  Louisville  Land  Company 
to  the  appellee,  was  recorded.  This  being 
true,  the  lower  conrt  was  right  in  requiring 
the  appellant  to  accept  the  deed  tendered. 
For  tlila  reason  the  Judgment  of  tlie  lower 
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court  Bbould  not  liaTe  been  reversed,   but 
affirmed. 

The  former  opinion  !•  modified  to  ttiis  ex- 
tent and  tlie  judgment  of  tbe  lower  court  i> 
affirmed. 


JONES   ▼.   LOUISVILLE)   &  N.   R.  CO. 
(Gonrt  of  Appeals  of  Kentuclcy.    Oct.  16,  1906.) 
1.  MAiiicions  PBOsicirnoN— Pbobable  Causk 

— SUFFICIINOT  OF  SHOWING. 

The  finding  of  an  indictment  is  prima  fade 
erldence  of  probable  cause  for  the  prosecution 
of  accused,  and  his  acquittal  does  not  show 
malice  or  want  of  probable  cause ;  and  he,  in 
an  action  for  malicious  prosecution,  must  prove 
other  facts  establishing  a  'Xrant  of  probable 
cause. 

fEd.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Malicious  Prosecution,  if  69,  115, 
162,] 

Z  Saub— Malice— Pbesuicptiorb. 

Where  a  plaintiff  in  an  action  for  malicious 
proeecution  has  given  evidence  establishing  a 
want  of  probable  cause  for  the  prosecution, 
malice  on  the  part  of  the  prosecutor  will  be 
inferred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent   Dig.  Malicious   Prosecution,   H  67,  68.] 

&  Sams— BviDRRCE  or  Pbobable  Cause. 

In  an  action  for  malicious  prosecution 
plaintiff  showed  that  defendant  was  instrumen- 
tal in  having  plaintiff  arrested  and  in  procuring 
an  indictment  against  him,  and  that  plalntilt 
was  innocent  of  the  charge.  Plaintiff  was  ac- 
quitted. Held  sufficient  to  overcome  the  pre- 
sumption arising  from  the  indictment  that  de- 
fendant had  reasonable  grounds  for  the  proee- 
ention. 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be   officially   reported." 

Action  by  Hiram  Jones  against  the  Louls- 
TlUe  A  Nashville  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

See  82  S.  W.  416. 

B.  N.  Ingram  and  N.  J.  Welter,  for  appel- 
lant Benjamin  D.  Warfleld,  E.  W.  Hlnea, 
and  J.  W.  Alcorn,  for  appellee. 

CARROLL,  C.  The  appellant  brought  this 
action  for  malicious  prosecution  against  ap- 
pellee, and  upon  a  trial  the  circuit  court 
peremptorily  instructed  the  jury  to  find  for 
appellee.  The^  evidence  introduced  on  behalf 
of  appellant  conduced  to  establish  tbe  fol- 
lowing facts:  An  engine  attached  to  one  of 
appellee's  trains  was  wrecked,  killing  the 
engineer.  The  following  day  appellant  was 
arrested  by  a  claim  agent  employed  by  the 
appellee,  or  by  its  direction,  and  was  con- 
fined in  jail  several  days.  Afterwards  tbe 
grand  jury  of  Bell  county  returned  two  in- 
dictments against  appellant,  charging  him  in 
one  with  wrecking  the  train  by  placing  ob- 
structions on  the  track,  and  in  the  other  with 
the  murder  of  the  engineer  who  was  killed. 
Subsequently,  tbe  Indictment  for  murder  was 
filed  away  on  motion  of  the  attorney  for  the 
commonwealth,  and  on  motion  of  tbe  same 
officer  the  indictment  for  obstructing  the 
track  and  wrecking  the  train  was  dismissed. 


The  record  does  not  show  upon  whose  testi- 
mony these  indictments  were  fotmd,  but  the 
names  of  several  employtoof  the  appellee  ap- 
pear as  witnesses  on  the  indictment  in  con- 
nection with  other  witnesses  not  In  its  em- 
ployment O.  B.  HolUnsworth,  appelleeTa 
superintendent  on  tbe  division  where  tbe 
wreck  occurred,  testified  In  substance  that  he 
directed  the  claim  agent  to  investigate  the  mat- 
ter, and  decided  to  let  the  witnesses  go  before 
the  grand  jury.  The  indictments  were  Intro- 
duced by  appellant  as  evidence  in  bis  behalf, 
and  it  is  the  contention  of  appellee  that  these 
Indictments  are  prima  facie  evidence  of  appel- 
lant's guilt  and,  having  failed  to  overcome  tbe 
presumption  of  guilt  made  out  against  him  by 
these  indictments,  or  to  show  malice  on  the 
part  of  ap];>eUee,  tbe  ruling  of  the  lower 
court  was  proper.  In  Wood  v.  Weir,  6  B. 
Mon.  644,  It  was  held  that  to  maintain  an 
action  for  malicious  prosecution,  three  things 
are  necessary  to  be  made  out  by  tbe  plaintiff : 
First  a  want  of  probable  cause;  second, 
malice  of  the  defendant;  and  third,  damage 
to  plaintiff ;  and  that  malice  may  be  implied 
from  the  want  of  probable  cause,  but  this 
implication  may  be  explained  and  repelled 
by  facts  and  circumstances.  In  Yocum  v. 
Polly,  1  B.  Mon.  358,  86  An>.  Dec.  683,  tbe 
court  said  both  malice  and  want  of  probable 
cause  must  concur  to  sustain  an  action  for 
malicious  prosecution,  and  evidence  must  be 
Introduced  tending  to  show  that  the  prose- 
cution was  without  probable  cause  from 
which  malice  will  be  implied.  It  Is  invaria- 
bly necessary  to  give  some  evidence  arising 
out  of  the  prosecution  to  show  that  It  was 
groundless.  It  is  not  sufficient  to  prove  tbe 
mere  acquittal,  or  to  prove  any  neglect  or 
omission  on  the  part  of  the  defendant  to 
make  good  his  charge.  In  Garrard  v.  Wll- 
lett  4  J.  J.  Marsh.  628,  the  court  speaking 
by  Judge  Roberson,  said :  "His  acquittal  by 
the  venire  is  evidence  of  his  Innocence,  but 
It  does  not  prove  malice  of  tbe  prosecutor. 
The  defendant  will  not  be  required  to  prove 
anything  until  the  plaintiff  shall  have  given 
some  evidence  of  malice,  independent  of  any 
inference  from  the  verdict  of  acquittal.  To 
presume  that  every  person  who  has  been  ac- 
quitted by  a  venire  was  prosecuted  malicious- 
ly, would  be,  not  only  unreasonable  and  false, 
but  subversive  of  justice.  To  establish  such 
a  presumption  as  a  deduction  of  law  would 
tend  to  deter  the  honest  from  prosecuting  the 
gnllty,  and  would  indirectly  stimulate  malice 
to  secure  Immunity  by  corrupt  means.  The 
allegation  of  malice  or  want  of  probable 
cause  is  indispensable  in  an  action  for  mali- 
cious prosecution.  As  It  is  necessary  to  aver 
malice,  it  Is  equally  necessary  to  prove  mal- 
ice ;  and,  as  malice  will  not  necessarily  result 
from  the  averment  of  acquittal  by  the  venire. 
It  cannot  be  Inferred  on  the  trial  from  the 
proof  of  such  acquittal  alone.  If  a  plaintiff 
should  prove  nothing  more  than  that  he  was 
acquitted  by  tbe  verdict  of  a  petit  jury,  sure- 
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ly  he  wonld  not  be  entitled  to  a  verdict  Be- 
fore he  can  ,be  entitled  to  damages  he  must 
prove  some  other  facts  tending  to  eTlnce  a 
want  of  probable  cause  for  the  prosecutloii. 
When  a  grand  jury,  upon  other  evidence 
than  that  of  the  prosecutor,  finds  an  in- 
dictment to  be  a  true  bill,  the  presumption 
la  prima  fade  that,  as  they  on  their  oaths 
have  said  that  the  person  indicted  is  guilty, 
the  prosecutor  had  reasonable  grounds  for 
the  prosecution.  Nevertheless,  the  law  still 
presumes  that  the  person  indicted  Is  Inno- 
cent But  this  presumption  will  not  repel 
the  Inference  that  there  was  probable  cause, 
and  consequently  the  final  acquittal  of  the 
accused  will  not  per  se  prove  a  want  of 
probable  cause.  The  true  doctrine  is  that 
the  finding  by  the  grand  Jury  Is  prima 
fade  evidence  of  probable  cause."  Ulman 
V.  Abrams,  9  Bush,  738;  Burks  v.  Ferrell, 
80  8.  W.  809,  26  Ey.  Law  Rep.  36;  Lan- 
caster V.  Langston,  36  B.  W.  521,  18  Ky. 
lAW  Rep.  299. 

From  these  harmonious  authorities  It  may 
be  considered  settled  that  the  finding  of  an  in- 
dictment by  the  grand  Jury  is  prima  facie  evi- 
dence of  probable  cause,  and  the  acquittal 
of  the  person  indicted  Is  evidence  of  his 
Innocence;  but  the  acquittal  does  not  of 
itself  show  evidence  of  malice  or  the  want 
-of  probable  cause,  and,  therefore,  the  plain- 
tiff in  an  action  for  malicious  prosecution 
must  prove  some  other  facta  tending  to 
establish  a  want  of  probable  cause  for  the 
prosecution,  and,  when  he  has  Introduced 
evidence  of  this  character,  malice  on  the 
part  of  the  prosecutor  will  be  inferred. 

In 'this  action  the  appellant  introduced 
evidence,  independent  of  the  record  showing 
a  dismissal  of  the  prosecutions,  tending  to 
support  his  plea  that  the  prosecution  against 
him  was  Instituted  by  appellee  without  prob- 
able cause.  Without  detailing  the  evidence 
or  expressing  any  opinion  as  to  its  weight  or 
sufficiency,  it  tended  to  show  that  appellee 
was  Instrumental  in  having  appellant  arrest- 
ed and  In  procuring  the  Indictments  against 
him,  and,  also,  that  appellant  was  inno- 
cent of  the  charges  preferred.  This  evi- 
dence, in  connection  with  the  verdict  of  ac- 
quittal, was  sufficient  to  overcome  the  pre- 
sumption arising  from  the  Indictments  that 
appellee  had  reasonable  grounds  for  the 
prosecution. 

The  lower  court  erred  in  taking  the  case 
from  the  Jury,  and  the  Judgment  is  reversed 
for  proceedings  In  conformity  to  this  opinion. 


NELSON  et  al.  v.. NELSON. 
(Conrt  of  Appeals  of  Kentucky.    Oct  9,  1906.) 

1.    DESCKNT     and     DiSTBlBUTION— ACTIOH      BT 

IIeirs— CoNCKRNma  Personalty. 

The  heirs  of  a  decedent  cannot  maintain 
an  action  to  recover  a  share  of  decedent's  per- 
sonal estate,  unless  there  is  a  personal  repre- 
sentative who  has  refused  to  sue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16. 
Cpnt.  Pig.  Descent  and  Distribution,  !|  ijli, 
253,  360.1 


2.  Sams— Pabtibb. 

Where  the  personal  representative  refnses 
to  sne  to  recover  a  share  of  decedent's  personal 
estate,  and  the  heirs  sue  themselves,  the  repre- 
sentative must  be  made  a  party  defendant 

[Ed,  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Descent  and  Distribution,  |  364.] 

3.  TBUBTS— BVIDKNCB    TO    ESTABLUH    TBUBT— 

Sdfficiency. 

In  an  action  by  the  heirs  of  a  decedent 
against  his  widow  to  recover  real  estate  stand- 
ing in  the  name  of  the  widow,  on  the  ground 
that  decedent  bad  purchased  and  paid  for  the 
property,  but  that  it  had  been  conveyed  to 
defendant  under  a  parol  tmst  for  the  heirs, 
evidence  considered,  and  held  insufficient  to  sus- 
tain the  claim. 

4.  Appeal  —  Questions    Rkviewablb— Fao.- 

T7BB  TO   PBESENT    QUESTION    OH    TbIAI/— AD- 
MISSION or  Evidence. 

Eividenoe,  as  to  the  admission  of  which  no 

exception  was  taken,  cannot  he  complained  «( 

on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |  1503.] 

6.  Witnesses  —  Competenot  —  TismcoRT 

Against  Infant  Heirs. 

In  a  suit  by  the  heirs  of  a  decedent  against 
his  widow  to  recover  real  estate  standing  in 
her  name,  on  the  ground  that  it  had  been  pur- 
chased by  decedent  and  conveyed  to  her  under 
a  parol  trust  for  plaintiffs,  the  greater  part 
of  the  widow's  deposition,  being  made  up  of 
denials  and  explanations  in  contradiction  of 
testimony  brought  out  by  plaintiffs  in  respect 
to  acts  and  statements  attributed  to  her,  was, 
in  the  main,  competent  though  otherwise  she 
would  have  been  incompetent  owing  to  plain- 
tiffs' infancy. 

[Ed.  Note. — For  cases  In  point  see  voL  60, 
Cent  Dig.  Witnesses,  i  718.] 

6.  Homestead — Abandonment. 

A  widow  cannot  claim  a  homestead  in  the 
deceased  husband's  home  place,  if  she  has  re- 
moved from  tbe  property  and  lived  elsewhere 
after  a  second  marriage. 

[Ed.  Note. — For  cases  in  point  see  voL  2&, 
Cent  Dig.  Homestead,  {§  285,  812-328.] 

7.  Trusts  —  Resultino  Tbust  —  Natcbb  <w 
Trust. 

By  the  express  provisions  of  Ky.  St  i 
2.S53,  resulting  trusts  are  forbidden,  except 
where  the  grantee  has  taken  a  deed  in  his 
own  name  without  the  consent  of  the  person 
paying  the  consideration,  or  where,  in  violation 
of  some  trust,  he  has  purchased  the  land  deeded 
with  the  money  or  property  of  another. 

[Ed.  Note. — For  cases  in  point  see  voL  47, 
Cent  Dig.  Trusts,  §  00.] 

8.  Same— Pboof  of  Tbust— Pakol  Evidence. 

A  resulting  trust  may  be  proved  by  parol, 
but  the  evidence  mnst  be  clear  and  satisfactory. 
[Ed.  Note. — For  cases  in  noint  see  voL  47, 
Cent  Dig.  Trusts,  M  130,  IS'T.] 

9.  Descent  and  Distribution  —  Advahcb- 

MF'"T3. 

Where  a  deed  was  made  to  a  wife  by  direc- 
tion of  her  husband,  he  voluntarily  having  paid 
part  of  tbe  pnrchase  money,  it  is  presumably 
an  advancement  or  gift  to  the  wife. 

[EkI.  Note. — ^For  cases  in  point  see  vol.  16, 
Gent  Dig.  Descent  and  Distribution,  |  426.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Earl  Nelson  and  another,  by  their 
next  friend,  W.  T.  Fagan,  against  Belle  Nel- 
son, alias  Belle  Hlllers.  From  a  Judgment  In 
favor  of  defendant,  plalntifCs  appeuL  Af- 
Uruied. 
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Bam    a    Hardin,    for   appellants.     James 
"SparkB  and  D.  K.  Rawllngs,  for  appdlee. 

SETTLE,  J.  This  appeal  involves  tbe  con- 
'Sideratlon  of  two  cases  wliicb  were  consoli- 
dated and  tieard  together  In  the  circuit  conrt, 
as  they  were  between  the  same  parties,  based 
upon  the  same  facts,  and  sought  practically 
the  same  relief.  Both  actions  were  brought 
by  appellants  Earl  and  Irene  Nelson,  0  and  11 
years  of  age,  respectively,  Infant  children  and 
only  heirs  at  law  of  Jolm  W.  Nelson,  de- 
ceased, by  their  next  friend,  W.  T.  Fagan, 
against  appellee.  Belle  Nelson  (now  Belle 
HUlers),  widow  of  John  W.  Nelson.  In  one 
-of  the  actions  appellants  sought  to  recover 
of  appellee  their  distributive  share  of  the 
personalty  alleged  to  have  been  left  by  their 
father  at  his  deatb — ^it  being  averred  in  the 
t'petitlon  that  be  died  intestate,  and  was  the 
owner  at  that  time  of  personal  estate  of  the 
value  of  $1,600,  which  appellee,  his  widow, 
'bad  wrongfully  converted  to  her  own  use 
nnd  refused  to  account  for;  that  they  were 
■entitled  as  heirs  at  law  of  the  decedent  to 
'One-taaif  of  this  personalty — ^tbat  Is,  each  to 
A  fourth  thereof.  It  was  also  alleged  in  tbe 
-petition  that  there  had  been  no  administra- 
tion of  the  decedent's  personal  estate,  or  ad- 
ministrator thereof  appointed  by  the  county 
conrt  But  It  does  not  appear  from  the  pe- 
tition what  debts,  if  any,  were  owing  by  the 
•  decedent,  or  whether  they  have  been  paid. 
In  the  other  action  a  recovery  was  sought  of 
certain  real  estate  of  which,  it  was  alleged, 
John  W.  Nelson  was  in  the  possession  at  the 
time  of  bis  death,  consisting  of  three  lots  In 
the  town  of  East  Bernstadt  and  three  acres 
of  land  in  the  country  a  short  distance  from 
-tbe  same  town;  that  these  lots  and  tbe  land 
contain  good  buildings  and  other  valuable 
improvements ;  that  one  of  the  town  lots  was 
occupied  by  their  father  as  a  place  of  resi- 
dence at  tbe  time  of  his  deatb,  and  was  in- 
cumbered by  a  mortgage  executed  by  bim 
and  appellee,  shortly  before  his  death,  to  an 
East  Bernstadt  bank,  to  secure  a  loan  of  $500 
made  him  by  the  bank.  It  was  further  al- 
leged In  the  petition  that  the  several  parcels 
of  real  estate  mentioned  had  been  purchased 
and  paid  for  by  tbelr  father,  but  the  title 
to  each  parcel,  except  the  home  place,  had 
'been  conveyed  by  the  several  vendors  there- 
of to  his  wife,  the  appellee,  by  direction  of 
their  fatlier,  and  with  the  understanding  be- 
tween himself  and  appellee  that  the  several 
conveyances  were  accepted  by  her  in  trust  for 
appellttnts,  subject  to  her  right  of  dower 
and  homestead;  that  this  trust,  though  Jn 
parol,  was  and  Is  nevertheless  a  valid  trust, 
which  appellee  Is  bound  to  perform,  but  has 
failed  and  refused  to  execute,  though  re- 
quested by  appellants  to  do  so.  The  prayer 
of  the  petition  asked  the  enforcement  of  the 
alleged  trust  Appellee  filed  answer  to  the 
petition  In  each  case,  each  answer  containing 
n  traverse.  After  completion  of  the  Issues 
and  taking  of  proof  the  actions  were  con- 


solidated and  submitted  for  trial,  which  re- 
sulted in  tlie  entering  of  a  Judgment  dis- 
missing both  actions  as  to  appellee,  but  con- 
tinuing the  one  as  to  tbe  real  estate  for 
preparation  and  hearing  of  the  cross-petition 
of  the  bank,  which  tiad  been  made  a  party 
as  bolder  of  the  mortgage  debt  upon  the  lot 
occupied  as  a  place  of  residence  by  the  de- 
cedent at  the  time  of  bis  death.  Appellants 
complain  of  that  part  of  the  Judgment  dis- 
missing the  actions  as  to  appellee,  and  by  this 
appeal  seek  its  reversal. 

As  to  the  dismissal  of  the  action  brought 
to  recover  appellants'  alleged  shares  of  the 
personal  estate,  it  is  only  necessary  to  say 
that  the  Judgment  rendered  was  clearly  prop- 
er. Such  an  action  cannot  be  maintained  by 
tbe  heir  or  distributee,  but  must  be  brought 
by  the  personal  representative,  who,  upon 
his  appointment  and  qnallflcation,  takes  the 
'  title  to  and  possession  of  all  the  personal 
property  of  the  decedoit  If  be  refuses  to 
sue  for  a  claim  or  demand  due  tbe  decedent's 
estate,  suit  may  then  be  brought  by  the  heir, 
but  in  such  case  the  personal  representative 
must  be  made  a  defendant  and  his  refusal  to 
sue  be  alleged.  In  the  case  at  bar  there  was 
no  personal  representative;  but  this  did  not 
authorize  the  appellants  to  bring  the  action. 
They  might  have  had  an  administrator  ap- 
pointed by  the  county  court  and  It  was  their 
duty  to  do  so.  The  lower  court  should  have 
sustained  the  special  demufrer  filed  to  the 
petition,  which  raised  the  question  of  ap- 
pellants' want  of  capacity  to  sue,  instead  of 
deferring  tbe  dismissal  of  tbe  action  until 
the  final  hearing. 

The  second  action  presents  the  following 
state  of  facts :  In  the  early  part  of  the  year 
1898  the  appellee  became  the  wife  of  John 
W.  Nelson,  who  was  then  a  widower;  the 
infant  appellants  being  tbe  children  of  the 
first  wife.  For  several  years  before  his  sec- 
ond marriage  Nelson  had  been  in  the  mer- 
cantile business  at  East  Bernstadt  but  did 
not  prosper.  At  the  time  of,  or  Immediately 
before,  the  second  marriage,  he  was  so  em- 
barrassed financially  that  he  failed  in  busi- 
ness, and  by  composition  with  his  creditors 
settled  his  debts  at  10  cents  on  tbe  dollar. 
After  that  settlement  he  never  held  any 
property,  real  or  personal,  in  his  own  name, 
except  tbe  lot  on  which  be  resided  at  his 
death;  but  appellee,  after  his  failure,  con- 
ducted in  the  same  building  in  which  he  had 
done  business  a  general  store,  also  embarked 
In  the  livery  business,  and  possibly  other 
undertakings,  in  some  or  all  of  which  she 
continued  down  to  and  following  the  hus- 
band's death  in  1904.  During  these  years 
she  acquired  tbe  title  to  the  several  parcels 
of  real  estate  Involved  in  this  case,  and  ac- 
cumulated some  personal  property,  all  In  her 
own  name.  It  appears  that  John  W.  Nelson 
gave  her  little  assistance  In  the  various  en- 
terprises in  which  she  oigaged;  Indeed,  he 
could  not  do  much,  as  be  bad  but  one  leg, 
was  very  corpulent  and  much  of  tbe  time 
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In  a  state  of  Intoxication.  It  Is  evlaent  from 
Ibe  proof  tbat  tbe  property  accumulated  in 
tier  name  was  acquired  mainly  through  her 
own  Industry  and  frugality.  According  to 
tbe  evidence,  she  bad  no  estate  and  only  a 
little  money  at  the  time  of  her  marriage  to 
Nelson ;  but  at  his  death  tbe  real  and  person- 
al estate  of  which  she  was  tbe  ostensible  own- 
er was  worth  $2,500  or  $3,000.  It  also  ap- 
pears from  tbe  evidence  tbat  she  Is  a  wo- 
man of  unusual  business  capacity  and  great 
Industry,  and  that  from  the  time  of  her 
marriage  with  Nelson  she  assiduously  de- 
voted herself  to  work  and  business.  Some 
time  after  Nelson's  death  appellee  married  A. 
J.  HlUers,  with  whom  she  now  resides. 
There  is  some  evidence  to  the  effect  tbat 
John  W.  Nelson,  both  l>efore  and  after  the 
conveyance  of  the  real  estate  to  appellee, 
admitted  his  recklessness  and  disposition  to 
get  in  debt,  and  said,  though  be  had  paid  for 
the  property,  it  was  conveyed  to  his  wife 
for  her  benefit  and  that  of  bis  children,  and 
to  prevent  Its  being  sold  for  his  debts,  if  he 
again  became  Involved;  but  It  does  not  sat- 
isfactorily appear  that  any  of  these  state- 
menta  were  made  with  her  approval.  It  was 
also  proved  by  two  or  three  witnesses,  all 
closely  related  to  appellant,  that  appellee,  af- 
ter her  husband's  death,  admitted  appellants 
were  entitled  to  some  part  of  the  real  estate, 
and  Intimated  that  she  would  divide  It  with 
them,  but  desired  time  to  consult  her  friends 
about  It.  Tt^ese  statements  were,  however, 
denied  by  her;  but,  if  they  were  made  as 
stated,  the  fact  that  she  wished  to  take  ad- 
vice Indicated  that  they  did  not  amount  to  a 
recognition  of  the  alleged  trust,  but  rather 
that  she  did  not  fully  understand  the  situa- 
tion, and  was  then  unwilling  to  commit  her- 
self to  an  agreement  to  surrender  any  part 
of  the  realty  to  appellants. 

The  principal  statement  made  by  Nelson 
that  he  paid  for  tbe  real  estate  and  caused 
It  to  be  conveyed  to  appellee  occurred  when 
be  pnrdiased  of  his  brother  the  home  place. 
It  appears  from  the  brother's  testimony  that 
Nelson  then  asked  him  to  convey  that  lot  to 
appellee,  as  the  others  had  been  conveyed; 
but  the  witness  refused  to  do  so,  and  instead 
made  the  deed  to  Nelson  himself.  Appellee 
was  not  present  when  this  conversation  oc- 
curred, and  there,  is  no  evidence  appearing 
In  the  record  which  conduces  to  show  that 
there  was  in  fact  any  agreement  on  her  part, 
or  anything  said  at  the  time  of  the  several 
conveyances  to  appellee,  that  she  was  to  take 
the  title  to  the  property  conveyed  in  trust 
for  appellants.  Nor  is  there  any  proof  that 
she  accepted  the  deeds  with  tbe  understand- 
ing that  tbe  conveyances  were  coupled  with 
any  such  trust,  except  the  declarations  made 
by  her  husband  before  and  after  the  pur- 
chase of  the  realty  and  tbe  execution  and  de- 
livery of  the  deeds,  which  are  not  of  them- 
selves sufBcient  to  establish  the  trust.  In 
view  of  the  evidence  to  the  contrary  shown 
by  the  record,  including  the  positive  denial 


of  a  trust  contained  In  &e  deposition  of  ap- 
pellee. As  exceptions  were  not  filed  to  the 
evidence  relating  to  the  declarations  of  John 
W.  Nelson  as  to  the  alleged  trust,  or  to  any 
part  of  the  deposition  of  appellee,  complaint 
thereof  will  not  be  regarded  on  appeal;  but 
we  deem  it  not  improper  to  say  that  proof 
of  declarations  similar  to  those  made  t)y 
Nelson  were  held  to  be  competent  in  Baker 
V.  Dobyns,  34  Ky.  (4  Dana)  220,  and,  as  the 
greater  part  of  appellee's  deposition  is  made 
up  of  denials  and  explanations,  in  contra- 
diction of  testimony  brought  out  by  appel- 
lants in  respect  to  acts  and  statements  it 
attributed  to  her,  it  is.  In  the  main,  compe- 
tent. Otherwise,  she  would  not  have  been  a 
competent  witness,  owing  to  the  Infancy  of 
appellants. 

It  was  proved  by  appellants,  and  admitted 
by  appellee,  that  Nelson  furnished  $283  of 
the  $400  paid  for  the  three-acre  tract  near 
Bast  Bemstadt  conveyed  to  appellee,  and 
that  this  amount  was  a  part  of  the  $500 
borrowed  of  tbe  bank,  for  wliich  the  mortgage 
on  the  home  place  was  given;  but  the  evl- 
dence  strongly  conduces  to  prove  tbat  the 
balance  of  the  purchase  money  for  the  land, 
as  well  as  the  entire  purchase  price  of  tbe 
town  lots  deeded  appellee,  was  paid  out  of 
tiie  proceeds  of  tbe  store  and  other  business 
enterprises  conducted  by  appellee,  and  with 
money  earned  by  her  industry.  According  to 
the  evidence,  the  house  and  lot  upon  which 
Nelson  lived,  and  to  which  he  held  the  title, 
is  worth  from  $1,200  to  $1,500,  nearly  as 
much  as  all  the  real  estate  to  which  appellee 
acquired  title  while  she  was  his  wife.  Appel- 
lants, as  heirs  at  law  of  their  father,  take 
the  home  place,  subject  to  the  bank's  mort- 
gage and  appellee's  rlg^t  of  dower  or  home- 
stead, if  she  should  assert  such  right;  but 
she  cannot  claim  a  homestead  therein  if 
she  removed  from  the  property  and  has  lived 
elsewhere  since  her  second  marriage. 

Appellants  did  not  live  with  their  father 
and  stepmother,  but  have  made  their  home 
with  their  grandfather  and  uncle  ever  aince 
the  death  of  their  mother.  Perhaps  greater 
association  with  appellants  while  she  was  the 
wife  of  tbelr  father  would  have  produced 
upon  appellee's  part  an  affection  for  them. 
and  upon  their  part  a  like  feeling  for  her, 
that  would  have  prevented  a  disagreement 
between  them  after  the  death  of  the  father 
as  to  the  adjustment  of  property  rights.  Be 
tbat  as  it  may,  we  are  not  called  on  in  thla 
case  to  distribute  an  estate  under  the  statute, 
or  to  settle  a  family  quarrel,  but  to  decide 
tbe  case  upon  the  record  presented,  which 
does  not,  in  our  opinion,  establish  the  trust 
sought  to  be  enforced  by  appellants.  Result- 
ing trusts  are  forbidden  by  section  2353,  BCy. 
St  1003,  except  where  the  grantee  shall  have 
taken  a  deed  In  his  own  name  without  the 
consent  of  tbe  person  paying  the  considera- 
tion, or  where,  in  violation  of  some  trust,  he 
shall  have  purchased  the  land  deeded  with 
tbe  money  or  property  of  another  person. 
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Curd  y.  Curd's  Adm'r,  53  S.  W.  622,  21  Ky. 
Law  Rep.  019;  Coleman  t.  Bowlee' Adm'r,  66 
8.  W.  661, 22  Ky.  Law  Rep.  15;  Clay  v.  Clay's 
Guardian,  72  S.  W.  810, 24  Ky.  Law  Rep.  2016; 
Mannen  t.  Bradberry,  81  Ky.  961;  Fields' 
Heirs  V.  Napier,  80  S.  W.  1110,  28  Ky.  Law 
Rep.  240;  Russell  r.  Russell,  12  S.  W.  709, 
11  Ky.  Law  Rep.  547;  Pool,  etc.,  v.  Tbomas, 
8  S.  W.  198,  10  Ky.  Law  Rep.  92;  Common- 
wealtb,  foir  Use,  etc.,  t.  M.  &  B.  S.  By.  Co.,  94 
Ky.  16,  21  S.  W.  342.  We  do  not  mean  to 
■ay  tbat  a  resulting  trust  may  not  be  proved 
by  parol  evidence,  for  numerous  cases  so 
holding  appear  in  the  books.  Snelllng  v.  Ut- 
terback,  4  Ky.  (1  Bibb)  600,  4  Am.  Dec.  661; 
Paris  V.  Dunn,  70  Ky.  276;  Caldwell  v.  Cald- 
well, 70  Ky.  615;  Webb  v.  Foley,  49  S.  W. 
40,  20  Ky.  Law  Rep.  1207;  Row  v.  Johnson, 
78  8.  W.  906,  25  Ky.  Law  Rep.  1799.  But 
these  were  cases  in  which  it  was  clearly 
made  to  appear,  either  that  the  deed  to  the 
land  conveyed  was  received  by  the  grantee 
under-  an  agreement  with  the  grantor,  or 
one  paying  the  consideration,  to  hold  the 
title  in  trust  for  a  third  person,  or  where 
the  grantee  in  violation  of  a  trust  purchased 
the  land  with  the  means  of  another.  There 
are  yet  other  cases  in  which,  upon  parol  evi- 
dence of  a  secret  trust  in  behalf  of  an  In- 
solvent debtor,  created  by  his  act  in  convey- 
ing or  causing  to  be  conveyed  to  another 
property  which,  but  for  such  conveyance, 
would  be  liable  for  his  debts,  the  courts,  at 
the  suit  of  creditors,  have  declared  the  con- 
veyance a  fraud  upon  them,  and  subjected 
the  property  to  the  payment  of  his  debts. 

Appellants  insist  that  the  case  at  bar  be- 
longs to  the  class  coming  within  the  rule 
first  mentioned,  but  we  do  not  think  the  evi- 
dence sufficient  to  sustain  this  contention. 
Indeed,  It  rests  upon  testimony  which  this 
court  In  the  case  of  Pool,  etc.,  v.  Tbomas, 
etc.,  8  8.  W.  198,  10  Ky.  Law.  Rep.  92,  con- 
demned as  the  weakest  known  to  the  law, 
and  insufficient  of  itself  to  establish  a  parol 
trust  In  the  case  supra  it  was  also  said: 
"While  It  Is  the  established  law  of  this  state 
that  parol  trusts  may  be  established  by  parol 
evidence,  yet  it  is  equally  well  established 
that  the  evidence  establishing  such  trusts 
should  be  clear  and  satisfactory."  Carey  v. 
Callans'  Ex'r,  45  Ky.  (6  B.  Mon.)  44. 

As  to  the  $293  it  is  admitted  Nelson  paid 
on  the  purchase  price  of  the  «mall  tract  of 
land  near  East  Bemstadt  conveyed  appel- 
lee. It  Is  sufficient  to  say  the  proof  falls  to 
show  tbat  it  was  paid  because  of  any  agree- 
ment or  understanding  on  appellee's  part 
tbat  ahe  would  take  the  title  to  the  land, 
charged  with  a  trust.  Therefore,  as  to  tbat 
matter,  the  case  clearly  comes  within  the 
inhibition  of  the  statute  declaring  tbat  no 
trust  results  where  the  consideration  Is  paid 
by  one  person,  and  the  deed  Is  made  to  an- 
other. The  deed  having  been  made  to  appel- 
lee by  direction  of  her  husband,  and  he  hav- 
ing voluntarily  paid  part  of  the  purchase 
money,  it  will,  upon  the  record  here  present- 


ed, be  presumed  that  It  was  done  as  an  ad- 
vancement or  gift  to  her  by  the  husband. 
Clay,  Jr.,  t.  Clay'e  Guardian,  72  S.  W.  810, 
24  Ky.  Law  Rep.  2016. 

All  that  is  herein  said  as  to  the  insuf- 
ficiency of  the  proof  to  establish  the  alleged 
trust  in  respect  to  the  realty  applies  with 
equal  force  to  appellee's  alleged  conversion 
of  the  personal  property  claimed  by  appel- 
lants to  have  been  left  by  their  father.  The 
evidence  failed  to  show  that  she  converted 
the  personalty. 

Finding  in  the  record  no  cause  for  reject- 
ing the  conclusions  reached  by  the  chancellor, 
the  Judgment  Is  affirmed. 


BOSWELL  et  al.  v.   aTIZBNS'   SAVINGS 

BANK. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1906.) 

1.  AssiGNHKirrs— GHECEa— Afpbopbiatiok  of 
Bark  Deposit. 

As  between  the  bolder  of  a  check  for  value 
in  due  course  and  one  asserting  a  Junior  lien 
on  the  drawer's  bank  deposit,  the  check  operat- 
ed as  a  pro  tanto  appropriation  of  the  deposit 
£rior  to  the  change  in  the  law  by  NeEOtlabie 
istruments  Law  (Acts  1004,  p.  250)  f  189. 
[Bd.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assignments,  §§  89.  94 ;  vol.  6,  Cent 
Dig.  Banks  and  Banking,  U  328,  393.] 

2.  Samb— NkgotIability  of  Checks. 

Checks  are  negotiable  instruments  both  at 
common  law  and  under  the  express  provisions  of 
Ky.  St  1903,  f  478, 

[Ed.   Note.— For   cases   in   point   see  vol.  7, 
(Tent  Dig.  Bills  and  Notes,  i  373.] 

3.  Garnishment  —  Debts      Evidenced     by 
Check. 

Debts  evidenced  by  bank  checks  are  noi 
subject  to  garnishment  if  the  check  is  actually 
discounted  for  value  In  due  course  by  an  inno- 
cent purchaser,  although  it  may  not  be  discount- 
ed until  after  service  of  the  writ 

4.  Same. 

Where  a  check  was  drawn  merely  to 
transfer  the  amount  thereof  to  the  drawefs 
account  in  a  different  bank,  it  did  not  op- 
erate as  a  pro  tanto  appropriation  of  the 
drawer's  account  in  the  drawee  bank  as  against 
a  garnishing  creditor  of  the  drawer  prior  to 
actual  payment  by  the  drawee  bank,  though  the 
bank  prior  to  the  payment  had  notified  the  payee 
bank  that  the  check  would  be  paid  on  presen- 
tation. 
6.  Same— Debts  Included  in  Gabnibhment. 

Civ.  Code  Prac.  g  203,  provides  that.  If 
property  attached  be  stock  in  a  corporation, 
the  corporation  may  be  summoned  as  garnishee, 
and  section  223  declares  that  in  proceedings  on 
such  attachment,  the  garnishee  may  pay  the 
debt  owing  to,  or  deliver  the  property  held  for, 
bis  debtor,  to  the  sheriff,  and  to  that  extent 
be  discharged  from  liability  to  the  debtor,  but 
section  224  declares  tbat  each  garnishee  sum- 
moned must  appear,  though  he  may  have  de- 
livered the  property  or  fund  to  the  sheriff,  and 
that,  in  case  of  a  corporation,  any  shares  of 
stock  held  therein  by  or  for  the  benefit  of  the 
defendant  "at  or  after  the  service  of  the  order 
of  attachment"  shall  be  subject  to  the  writ. 
Held,  that  the  words  "at  or  after"  in  section 
224  related  only  to  corporate  stock,  and  that 
the  writ  did  not  cover  other  indebtedness  which 
accrued  after  service. 

6.  Same— CoBBEOTiON  of  Recobd— Notice  to 
Garnishee. 

Where  a  correction  of  the  record  with 
reference  to  the  name  of  the  defendant  waa  not 
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made  nntil  after  the  earnishee  had  appeared, 
answered,  and  been  discbari^d,  the  garnishee 
was  not  bound  to  notice  such  correction  unless 
a  new  order  of  attachmeut  was  served  on  it. 

Appeal  from  Circuit  Court,  McCraclten 
County. 

"To  be  officially  reported." 

Action  by  0.  W.  Boswell  and  others 
against  the  Citizens'  Savings  Banli.  EYom  a 
judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Reversed  and  remanded. 

D.  O.  Park,  for  appellants.  J.  D.  Mocquot, 
for  appellee. 

O'REAR,  J.  Appellants  sued  the  Odell 
Commission  Company,  alias  dlctus  the  Odell 
Company,  incorporated,  to  recover  money 
bet  and  lost  by  them  to  those  companies  in 
a  gamble  upon  the  stock  market  The  stat- 
utes of  this  state  allow  a  recovery  in  such 
an  action  by  the  loser.  The  plaintiffs  sued 
out  general  attachments,  causing  the  Citl- 
eens'  Savings  Bank  of  Faducah  to  be  sum- 
moned as  garnishee  therein.  The  attach- 
ments were  served  on  the  bank  about  7 
o'clock  a.  m.,  June  11,  1903.  The  bank 
answered  as  garnishee  on  June  80,  1903, 
saying  that  it  owed  the  defendant  nothing. 
The  principal  defendant  sued  was  styled, 
in  the  suit  and  In  the  garnishee  process, 
the  "Odell  Commission  Company."  While 
that  suit  was  pending,  on  October  29,  1903, 
the  plaintiffs  filed  amended  petitions,  charg- 
ing that  the  acts  complained  of  were  commit- 
ted also  by  the  "Odell  Company,"  which 
was  another  name  under  which  the  same 
parties  were  conducting  their  bucket  shop 
business.  After  Judgment  in  behalf  of  the 
plaintiffs  in  that  action  against  the  Odell 
Company  and  others  joined  and  sued  in  the 
action  as  principals  in  the  play,  the  plain- 
tiffs filed  this  suit  against  the  Citizens' 
Savings  Bank  charging  that  It,  In  that  for- 
mer action,  had  not  truly  made  disclosure 
of  the  money  it  owed  to  the  principal  de- 
fendants; that  it  then  had  on  deposit  when 
the  attachment  was  served  upon  It,  $6,000  to 
the  credit  of  the  Odell  Company ;  that  after- 
ward, but  on  the  same  day,  it  received  on 
deposit  18,800  additional— none  of  which  did 
it  report  when  it  filed  its  answer  In  the 
attachment  suit  The  Code  allows  such  an 
action  against  the  garnishee  who  has  failed 
to  make  true  disclosure. 

The  answer  -of  appellee  as  garnishee  it 
claims  was  true,  because  of  the  following 
facts:  Appellee,  a  bank  of  deposit,  had  an 
account  with  the  Odell  Company,  which  it 
bad  been  advised  was  an  Incorporated  con- 
cern under  the  laws  of  Ohio  and  doing  busi- 
ness at  Cincinnati,  by  which  there  was  de- 
posited with  the  bank,  to  the  credit  of  the 
Odell  Company,  from  time  to  time,  by  the 
representatives  or  customers  of  that  company 
at  Paducah,  various  cash  Items.  The  sum 
of  these  It  remitted  dally,  or  nearly  every 
day,  to  the  Odell  Company  by  this  process. 
It,  according  to  previous  arrangement,  wired 


the  Merchants'  National  Bank  of  Cincinnati, 
Ohio,  also  a  depository  of  the  Odell  Com- 
pany, that  It  would  pay  the  check  of  the  Odell 
Company  for  so  much,  the  amount  to  the  lat- 
ter's  credit  that  day,  whereupon  the  Cin- 
cinnati bank  would  advise  the  Odell  Com- 
pany by  telephone  of  the  receipt  of  the  mes- 
sage from  the  Padncab  bank.  The  Odelt 
Company  would  then  draw  Its  check  for 
the  amount  reported  In  favor  of  the  Mer- 
chants' National  Bank  of  Cincinnati,  upon 
the  Citizens'  Savings  Bank  of  Paducah  and 
deliver  it  to  the  Merchants'  National  Bank, 
who  gave  the  Odell  Company  credit  for  It  as 
a  cash  item.  The  Merchants'  National  Bank 
then  sent  the  check,  with  telegram  attached, 
to  the  Citizens'  Savings  Bank  for  payment 
whereupon  the  latter  would  send  the  former 
New  York  Exchange  to  cover  the  sum  of 
the  check.  That  was  the  ordinary  course 
of  the  transactions.  The  particular  trans- 
action was  that,  on  June  9,  1003,  Odell's 
agents  or  customers,  whichever  they  were, 
deposited  with  the  Citizens'  Savings  Bank 
to  the  credit  of  the  Odell  Company,  the  sum 
of  $3,000.  On  the  following  day  they  de- 
posited $3,000  more.  The  Citizens'  Savings 
Bank  then  sent  the  Merchants'  National 
Bank  of  Cincinnati  this  telegram:  "Will 
pay  check  of  the  Odell  Company  for  six 
thousand  dollars.  Candoma.  [Signed]  Citi- 
zens' Savings  Bank."  The  word  "Candoma" 
Is  an  arbitrary  cipher,  which  was  adopted 
by  the  parties  for  purpose  of  Identification  hi 
telegrams.  The  message  reached  Cincinnati 
on  the  same  day,  June  10th.  The  Odell 
Company,  being  notified,  drew  its  check  for 
$6,000  on  the  Citizens'  Savings  Bank  In  favor 
of  the  Merchants'  National  Bank  and  de- 
livered It  to  the  latter,  who  credited  the  ac- 
count of  the  Odell  Company  with  $6,00a 
The  Odell  Company  then  had  on  general 
deposit  to  their  credit  In  the  Merchants' 
Savings  Bank  more  than  $400,000.  The 
Merchants'  National  Bank  placed  the  check 
In  the  mall  for  collection.  But  before  it  was 
presented  the  attachment  was  served  in  the 
suits  of  appellants  above  named.  Appellee 
treated  the  attachments  as  Ineffectual  and 
paid  the  check.  It  regarded  that  Its  tele- 
gram was  equivalent  to.  If  not  Indeed  actual- 
ly, a  certifying  of  the  check  for  $6,000,  which 
placed  the  fund  against  which  It  was  drawn 
beyond  attachment  against  the  depositor. 

Some  point  is  made  in  the  pleadings,  and 
some  show  attempted  In  the  evidence,  that 
appellee  was  also  misled  by  the  name  used 
In  the  attachment — that  of  the  Odell  Com- 
mission Company.  But  the  evidence  leave* 
scant  room  for  doubt  that  this  idea  is  more 
of  a  makeshift  The  Odell  Commission  Com- 
pany had  done  business  as  a  depositor  on 
the  same  terms  with  appellee.  It  was  im- 
mediately followed  by  the  Odell  Company, 
whose  letters  were  signed  bj  the  same  per- 
son as  president  notifying  the  bank  that 
the   Odell    Commission   Company   had  quit 
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business,  and  that  the  Odell  Company  would 
thereafter  do  the  business  as  was  done 
previously  by  the  former  company.  They 
knew  the  some  person,  W.  J.  Odell,  was 
manager  of  the  new  concern  as  he  was  of 
the  old.  The  bank's  officers  were  aware  of 
the  character  of  this  business;  they  per- 
sonally knew  the  local  representatives  con- 
ducting It,  and  must  have  known  whence 
came  the  large  deposits  with  which  they 
were  favored.  The  case  was  tried  out  be- 
fore a  jury,  who,  under  instructions  here- 
after to  be  noticed,  found  a  verdict  for 
the  defendant  bank. 

The  questions  of  law  presented  by  this 
appeal  are:  (1)  Whether  a  check  drawn 
against  a  deposit  In  bank  before  an  attach- 
ment or  garnishment  served  upon  the  bank, 
takes  precedence  of  the  attachment,  al- 
tboni^  the  check  may  not  be  presented  to  the 
bank  for  payment  till  after  the  service  of 
the  attachment  (2)  Whether  a  certified 
check  places  the  deposit  beyond  garnishment 
process,  although  it  may  not  have  gone  into 
the  hands  of  another  holder  for  value  in 
the  usual  course  of  business.  (3)  Whether 
the  service  of  the  attachment  holds  funds 
deposited  with  the  garnishee  after  the  serv- 
ice, but  before  answer.  -(4)  Whether  the  gar- 
nishee must  look  to  the  record  of  the  attach- 
ment suit  to  see  whose  funds  are  attached, 
or  whether  it  may  look  alone  to  the  garnish- 
ment process  and  Ignore  the  proceedings  In 
court 

It  win  be  observed  that  the  first  two  prop- 
ositions submitted  arise  under  the  law  mer- 
chant, and  the  latter  two  under  the  practice 
In  tills  state  concerning  attachment  proceed- 
inga.  Whether  a  check  drawn  by  a  deposi- 
tor against  his  credit  on  deposit  with  his 
banker  Is  pro  tanto-an  appropriation  of  the 
sum  owing  him  by  the  bank  may  be  treated, 
under  the  facts  in  this  case,  as  settled  in 
this  state  In  the  affirmative  (Taylor's  Adm'r 
▼.  Taylor's  Assignee,  78  Ky.  470;  Winchester 
Bank  ▼.  Clark  County  Bank,  51  S.  W.  315, 
21  Ky.  Law  Rep.  311:  Lester  v.  Given,  8 
Bush,  361),  although  we  note  that  such  is 
not  always  held  to  be  the  common  law,  and 
such  is  not  now,  by  statute  enacted  since 
this  case  was  made  up  (section  189  of  "An 
act  relating  to  negotiable  instruments,"  ap- 
proved March  24,  1904  [Acte  1904,  p.  250D, 
tbe  law  In  Kentndcy.  But  the  doctrine 
stated  was  applied  always  In  this  state  to 
cases  where  there  was  a  contest  between  a 
bolder  of  such  check  for  value  in  due  course, 
and  one  asserting  a  junior  Uen  upon  the 
fund.  Where  that  was  not  the  case,  the 
court  has  indicated  that  the  rule  did  not 
apply.  Weiand's  Adm^r  v.  Bank,  112  Ky. 
810,  66  S.  W.  617,  66  S.  W.  26,  56  L.  R.  A. 
178.  So  the  two  propositions  are  reduced  to 
one,  which  is  whether  a  check  drawn  against 
tbe  deposit  is  an  appropriation  pro  tanto  as 
of  Its  date  when  the  check  had  not  passed 
into  the  hands  of  a  holder  for  value  in  due 
course.    Checks  are,  by  statute,  as  they  were 


at  common  law,  bills  of  exchange,  and  nego- 
tiable Instruments.  Section  478,  Ky.  St  1903> 
Debts  evidenced  by  such  Instruments  are  not 
subject  to  garnishment  if  the  negotiable  bill 
or  check  Is  actually  discounted  for  value  In 
due  course  by  an  Innocent  purchaser  (Kelley 
V.  Smith,  1  Mete.  313;  Payne  v.  Bank,  10 
Bush,  176;  Ritchie  v.  Cralle,  66  S.  W.  963, 
22  Ky.  Law  Rep.  160),  although  It  may  not 
be  discounted  until  after  service  of  the  at- 
tachment The  trial  court  so  ruled  the  law. 
But  the  Inquiry  here  necessarily  goes  to 
the  point  of  determining  whether  the  diedc 
was  sold  or  discounted  to  another  for  value 
In  due  course.  We  do  not  deem  the  fact  ma- 
terial whether  the  che<*  was  certified.  Man- 
ifestly the  certification  of  the  depositor's 
check  did  not  alter  the  bank's  relation  as  his 
debtor,  further  than  that  notice  was  thereby 
given  that  the  drawer  intended  to  assign 
the  fund  and  the  bank's  assent  to  it  so  that 
any  subsequent  purchaser  might  take  it 
with  the  bank's  assurance  that  It  would  be 
paid  when  presented.  It  might  be  said  it  was 
equivalent  to  an  accepted  bill  of  exchange 
where  both  drawer  and  acceptor  had  become 
bound  to  the  holder.  But  so  long  as  the 
check  remained  in  the  hands  of  tbe  depositor 
tbere  was  no  enhancement  of  the  bank's  lia- 
bility to  him.  It  still  owed  him  the  same 
amount  of  money,  which  it  would  pay  to  htm 
upon  the  presentation  of  that  check.  Not 
until  the  check  had  passed  into  the  posses- 
sion of  a  purchaser  for  value  in  due  course 
would  the  bank's  liability  to  Its  depositor  be 
changed  or  relieved.  If,  for  example,  the 
check  had  been  stolen  from  the  depositor 
and  his  indorsement  forged  upon  It  and  then 
it  had  been  aold  to  a  stranger  for  value,  the 
bank  would  not  have  been  released  from  its 
original  liability  to  the  depositor.  So  long 
as  the  property  in  the  check  continued  In  the 
depositor  he  had  the  right  to  collect  the 
money  on  it  from  tbe  bank,  and,  for  that  rea- 
son, his  creditors  had  the  right  to  attach  It 
for  a  liability  of  his.  The  depositor  could 
not  by  merely  taking  a  certified  check  pay- 
able to  himself,  or  his  order,  remove  the 
fund  from  the  effect  of  the  attachment  pro- 
cess, yet  leave  the  fund  where  it  was.  If  the 
depositor  made  the  check  payable  to  his  clerk, 
or  agent,  to  enable  the  latter  to  draw  the 
money  on  it  so  that  the  cash  might  be  hand- 
ed over  to  the  depositor,  that  would  not  alter 
the  relation  of  the  bank  and  the  depositor; 
for  the  fund  would  still  belong  to  the  deposi- 
tor. When  the  depositor  drew  his  check  in 
favor  of  another  bank,  which  was  also  his 
depository,  and  delivered  it  to  tbe  latter  for 
credit  on  his  account,  so  far  the  transaction 
was  In  nowise  changed  from  its  character  as 
a  debt  owing  by  the  first  bank  to  the  de- 
positor, until  the  former  had  actually  paid  it 
That  the  check  had  been  certified  in  that 
transaction  counted  for  nothing.  The  second 
bank,  by  crediting  the  check  to  the  open  ac- 
count of  its  customer,  the  drawer  of  the 
check,  it  Is  true,  took  tbe  title  to  the  fund 
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It  represented,  But  tbere  was  tbis  implied 
-contract  between  them  concerning  it:  If,  for 
any  reason  other  than  the  negligence  of  the 
latter  bank,  the  check  was  not  honored,  the 
drawer  would  repay  to  the  latter  bank  the 
amoimt  so  credited  to  Um.  In  fact,  in  this 
case  that  was  tbe  express  agreement  between 
the  parties,  with  tbe  addition  that  the  latter 
bank  would  charge  tbe  Item  back  to  tbe  de- 
positor's account  to  offset  the  credit 

Tbe  real  transaction  here  amounted  to  this : 
Tbe  Odell  Company  bad  $6,000  in  appellee 
bank  at  Paducata.  Desiring  to  b&ve  it 
brought  to  its  depository  in  Cincinnati,  it 
drew  its  check  for  |6.000  on  tbe  Paducab 
t>ank,  payable  to  its  Cincinnati  banker,  the 
latter  thereby  undertaking  to  collect  It  for  its 
dqwBltor  and  giving  blm  credit  In  anticipa- 
tion of  its  collection,  but  to  be  revoked  If 
tbe  collRctlon  miscarried  The  Cincinnati 
bank  pari-^d  with  nothing.  Its  actual  posi- 
tion was  not  changed  The  fact  that  Odell 
Company  might  have  checked  against  tbe 
credit  in  the  Cincinnati  bank,  but  did  not, 
does  not  alter  the  case.  It  was  not  a  sale  of 
the  dieck  to  the  Cincinnati  bank.  There 
was  not  a  discounting  of  it  When  the  Cin- 
cinnati bank  got  tbe  money,  or  tbe  New 
York  exchange,  which  would  have  been  tbe 
same 'when  accepted,  then  it  would  have  as- 
sumed a  new  relation  to  tbe  Odell  Company 
with  reference  to  tbe  deposit  for  It  would 
then  have  become  an  unconditional,  instead 
of  a  conditional  deposit  and  tbe  Cincinnati 
bank  would  have  been  compelled  to  pay  the 
checks  of  the  depositor  against  It  because  It 
had  actually  received  the  depositor's  money. 
Until  tbe  money  was  received,  or  ontll  tbe 
money  bad  been  checked  against  and  paid 
out  the  Cincinnati  bank  bad  parted  with 
nothing.  Its  condition  was  not  different 
from  what  it  would  have  been  If  It  bad 
agreed  to  buy  the  check  and  to  pay  $6,000 
for  It  payable  when  tbe  check  was  actually 
collected,  credit  being  given,  though,  on  the 
books  of  the  bank  to  show  the  transaction, 
but  before  any  payment  was  made  the  check 
was  not  paid  by  tbe  drawee  for  any  reason. 
Tbe  Cincinnati  bank,  though  a  purchaser, 
was  not  in  the  eye  of  tbe  law,  a  purchaser 
for  value  in  due  course.  That  term  im- 
plies an  Irrevocable  contract  of  purchase  by 
which  tithe  passes,  and  an  adequate  considera- 
tion then  parted  with,  so  that,  unless  tbe 
purchaser  gets  what  be  has  bought,  be  would 
sustain  actual  loss.  Tbe  question,  wbetlier 
tbe  Cincinnati  bank  was  such  a  purchaser 
for  value  on  the  undisputed  facts,  was  one 
of  law.  Tbe  court  erred  in  tbe  Instructions 
in  submitting  It  to  t>e  found  by  the  jury. 

Tbe  circuit  court  held  that  funds  deposited 
with  the  bank  after  the  service  of  tbe  at- 
tachment and  before  tbe  bank  answered  as 
garnishee  were  not  covered  by  tbe  attach- 
ment, and  hence  need  not  be  disclosed  by  tbe 
garnishee.  The  method  of  attaching  by  gar- 
nishment la  to  serve  a  copy  of  tbe  attach- 


ment upon  tbe  person  holding  the  propert; 
of,  or  owing  a  debt  to,  the  defendant,  and 
summoning  the  debtor  to  answer  as  gamisbee. 
If  the  property  attached  be  stock  in  a  corpo- 
ration, tbe  corporation  may  be  summoned  u 
garnishee.  SecUon  203,  Civ.  Code  Prac.  Id 
proceeding  upon  such  attachment  the  gar- 
nishee may  pay  tbe  debt  owing  to,  or  deliver 
tbe  property  held  for,  bis  debtor,  to  the  gher- 
ift,  and  to  that  extent  be  discharged  from  Ut- 
biUty  to  bis  debtor.  Section  223,  CIt.  Code 
Prac.  But  each  garnishee  sununoned  must 
appear  (section  224,  Civ.  Code  Prac.)  al- 
though he  may  have  delivered  the  proper!; 
or  fund  to  the  sbericr.  This  Is  to  have  him 
disclose  to  the  court  issuing  the  attadmient 
tbe  nature  and  extent  of  bis  liability  to  tbe 
debtor  defendant  The  appearance  may  be 
in  person  or  by  affidavit  discloBlng  under 
oath  the  liability  to  the  dd>tor.  The  sec- 
tion concludes :  ■  "And  In  the  case  of  a  co^ 
poration,  any  sliares  of  stocks  held  theiehi 
by  or  for  tbe  benefit  of  the  defendant  at  or 
after  the  service  of  tbe  order  of  attachment" 
Appellants  contend  that  the  words  "at  or 
after"  refer  not  alone  to  the  shares  of  stock 
in  a  corporation,  but  to  debts  or  other  prop- 
erty in  tbe  hands  of  the  garnishee  to  which 
tbe  defendant  may  be  entitled  Tbe  next 
section  of  the  Code  (225),  which  waa  enacted 
upon  the  Code  revision  in  1877,  bi  lieu  of 
section  246  of  the  old  Code,  says  as  to  the 
disclosure  to  be  made  by  tbe  garnishee: 
"♦  •  •  And  If  it  be  discovered  on  such 
examination  that  at  the  service  of  the  order 
of  attachment  upon  him,  he  or  the  corpora- 
tion was  possessed  of  any  property  of  the  de- 
fendant or  was  indebted  to  bbn,  the  conrt 
may  order  a  delivery  of  such  property,  and 
the  payment  or  the  security  for  the  payment 
of  such  sum  Into  court"  etc  As  only  the 
smn  or  property  requlreid  to  be  disclosed  by 
tbe  garnishee  is  directed  to  be  paid  Into 
court  or  to  the  officer  executing  the  attadi- 
ment  tbe  process  takes  hold  of  that  alone. 
We  see  then  that  as  to  all  property  and  debti 
held  or  owing  by  the  garnishee,  the  statnte 
fixed  the  time  of  disclosure,  and  thereby  tbe 
measure  of  tbe  Hen  created  by  the  attach- 
ment at  what  was  held  or  owing  when  the 
writ  was  served  upon  tbe  garnishee.  But  u 
to  stocks  in  corporations,  It  takes  bold  of  all 
then  owned  In  It  by  the  defendant  or  there- 
after up  until  the  appearance  and  disclo- 
sure by  tbe  gamisbee.  In  tbe  old  Code  tbis 
same  provision  existed  as  to  corporate  shaies. 
Section  245,  Myers'  Code.  It  Is  carried  Into 
the  new  Code  without  change.  Section  224, 
ClT.  Code  Praa  But  as  to  debts  and  other 
property  the  old  Code  (section  246,  Uyera' 
Code)  required  the  disclosure  of  the  gar- 
nishee, using  the  expression  "at  or  after  the 
service  of  the  order  of  attachment"  Con- 
struing section  246,  old  Code,  this  court  in 
Smith  V.  Gower,  3  Mete  171,  held  the  pi- 
nisbee  liable  to  answer  for  debt  owing  at  or 
after  the  service  up  until  he  should  bate 
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answered.  In  fnuning  fh«  present  Code,  the 
oodlflera  have  omitted  from  section  22B  the 
worda  "or  after,"  and  we  must  conclnde  that 
they  intended  to  effect  the  change  In  the 
practice  that  this  change  of  language  clearly 
implies.  The  trial  court  ruled  correctly  In 
excluding  from  the  Jury  the  consideration  of 
the  deposits  made  after  the  service  of  the 
attachment  upon  appellee  bank  as  garnishee. 

The  remaining  question  is  whether  the  gar- 
nishee Is  affected  by  what  appears  of  record 
In  the  suit  out  of  which  the  attachment  issu- 
ed. If  the  record  bad  disclosed  that  the  Odell 
Company  was  the  defendant  sued  and  the 
writ  served  on  appellee  as  gamiabee  bad 
shown  that  It  was  the  property  of  the  Odell 
Commission  Company  that  was  attached,  this 
clerical  error  would  have  been  perceived  by 
an  Inspection  of  the  record.  But  It  some- 
times happens  that  an  attachment  summon- 
ing garnishees  Is  executed  in  a  county  far 
.distant  from  the  place  where  the  action  is 
pending.  It  seems  to  us  if  the  mistake  is  one 
that  is  reasonably  calculated  to  mislead,  and 
does  mislead,  the  garnishee  so  ttiat  he  fiiils  to 
bold  the  fund  or  property  In  bis  possession  be- 
longing to  the  real  defendant,  he  ought  not  to 
be  held  liable  for  a  mistake  not  his  own. 
Whether  he  was  so  misled,  and  whether  the 
fact  was  reasonably  calculated  to  mislead 
bim,  are  matters  of  fact  referable  to  the 
Jury.  There  may  be  Instances  In  which  he 
should  also  be  held  to  look  to  the  recoru.  Hut 
In  this  case  the  correction  of  the  record  was 
not  made  as  to  the  defendant's  true  name 
until  after  the  garnishee  had  appeared  and 
answered  and  been  discharged.  After  his  dis- 
charge he  need  not  notice  the  record  further, 
unless  a  new  order  of  attachment  Is  served 
upon  blm. 

But  for  the  errors  Indicated  the  Judgment 
Is  reversed,  and  cause  remanded  tor  proceed- 
ings consistent  herewith. 


OOMMONWEAI/TH,   to  Use  of  QRBBN,  v. 
JOHNSON  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  9,  1906.) 

1.  AcKNOWLEnGMBNT— Falsi!     Ckbtifioate — 

IilABILlTT  OF  OFFICTEB— ClEBK   OF  COUBT. 

A  county  clerk,  who,  in  taking  an  acknowl- 
edgment, exercises  such  diligence  as  a  reasonably 
prudent  person  would  exercise  under  like  cir- 
cumstances, performs  faithfully  bis  official  da- 
ties  and  complies  with  hia  bond  and  oath  of 
office. 

[Ed.   Note. — For   cases  in   point,  see  vol.  1, 
Cent.  Dig.  Acknowledgment,  H  241,  243.] 

2.  Same — Neoliqenck— Evidence. 

In  an  action  on  the  official  bond  of  a 
county  clerk  for  damages  occasioned  by  a  false 
certificate  of  acknowledgment,  evidence  that  the 
deputy  clerk  took  the  acknowledgment  of  an 
imposter  made  a  prima  facie  case  of  negligence, 
casting  on  the  clerk  the  burden  of  showing  that 
bis  deputy  in  taking  the  acknowledgment  used 
care  and  diligence  to  prevent  the  fraud. 

[Kd.   Note.— For  cases   In   point,   see  vol.   1, 
Cent.  Dig.  Acknowledgment,  J}  123,  243.] 

M  S.W.-61 


8.    SAHB— QuESnOHB  FOB  JCBT.  « 

In  such  case  evidence  that  the  imposter 
whose  admowledgment  was  taken  was  intro- 
duced to  the  deputy  by  a  reputable  busineaa 
man,  who  attested  the  signature  of  the  person 
whose  acknowledgment  purported  to  be  taken, 
was  competent  to  show  the  clerk's  diligence, 
but  whether  it  was  sufficient  to  overcome  tbs 
prima  facie  case  was  for  the  Jury. 

4.  APPXAI/— FlRDIROS  BT  COUBT— REVBBSAL. 

Where  the  parties  waive  a  Jury  and  submit 
the  case  to  the  court,  its  judgment  on  the  facts 
is  entitled  to  the  same  force  as  a  verdict,  and 
will  not  be  disturbed  unless  flagrantly  against 
the  evidence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  offlciaily  reported." 

Action  by  the  commonwealth,  for  the  use 
of  Margaret  Oreen,  against  William  P.  John- 
son and  others  for  damages  resulting  from 
defendant,  Johnson's  deputy,  giving  a  false 
certificate  of  acknowledgment.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

James  T.  A.  Baker  and  John  Roberts,  for 
appellant  Bodley,  Baskin  &  Flexner,  for  ap- 
pellees. 

NUNN,  J.  Appellee,  William  P.  Johnson, 
was  for  many  years  clerk  of  the  Jefferson 
county  court,  and  Walter  Ratcliffe,  during 
all  those  years,  was  his  deputy.  On  Decem- 
ber 21,  1900,  B.  D.  Fryer,  a  real  estate  agent, 
went  to  the  county  clerk's  office  and  intro- 
duced to  Mr.  Ratcliffe  a  woman  as  Mrs.  Mary 
E.  Schneider,  and  presented  to  him  a  mort- 
gage which  purported  to  be  a  mortgage  from 
Mary  B.  Schneider  to  Margaret  Green.  The 
woman  thus  introduced  acknowledged  the 
mortgage  as  the  act  and  deed  of  Mary  B. 
Schneider,  making  her  mark  Instead  of  writ- 
ing her  signature,  and  the  signature  thus 
made,  was  witnessed  by  B.  D.  Fryer  and 
Ratcliffe.  Ratcliffe  then,  as  deputy  clerk, 
appended  a  certificate  that  It  had  l>een  ac- 
knowledged by  Mary  B.  Schneider,  and  hand- 
ed it  back  to  the  woman,  and  she  some  time 
thereafter  delivered  it,  through  B.  D.  Fryer, 
to  James  T.  A.  Baker,  who  was  attorney  for 
appellant,  Margaret  Oreen.  Upon  this  pre- 
tended mortgage,  the  woman  referred  to  be- 
ing an  impostor,  the  appellant,  Oreeu,  made 
a  loan  of  f600.  The  mortgage  debt  not  be- 
ing paid  at  maturity,  the  appellant  brought 
against  the  real  Mary  Schneider,  who  defend- 
ed upon  the  ground  that  the  mortgage  and 
note  were  not  executed  by  her.  Judgment 
was  rendered  in  her  favor.  Thereupon  Mrs. 
Green  brought  this  action  against  the  clerk 
William  P.  Johnson,  and  bis  bondsman,  al- 
leging in  substance  the  making  of  the  false 
certificate  of  acknowledgment,  her  reliance 
upon  same  In  loaning  her  money,  and  her 
loss  of  It  An  issue  was  formed,  the  law  and 
facts  were  tried  by  the  court,  without  a 
Jury  and  Judgment  was  rendered  in  behalf 
of  appellees. 

The  parties  do  not  disagree  upon  the  point 
that  the  woman  who  actually  acknowledged 
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.tbe  mortgage  was  an  Impostor.  The  appel- 
lant contends  tbat,  as  tbe  certiflcate  of  tbe 
clerk  tras  untrue  and  she,  relying  on  tbe 
truth  of  It,  lost  $600,  tbe  clerk  should  make 
good  to  ber  tbe  loss.  Tbe  appellee  contends 
tbat  tbe  clerk  and  bis  bondsman  are  not 
liable  for  tbe  negligence  of  tbe  deputy  clerk; 
tbat  tbe  county  alone  is  responsible  tberefor. 
Second.  That,  even  if  the  clerk  was  liable 
for  the  deputy's  wrongful  or  negligent  acts, 
the  deputy,  Ratcliffe,  was  not  guilty  of  any 
wrongful  or  negligent  act  In  tbe  matter  re- 
ferred to;  tbat  be  used  reasonable  diligence 
and  proper  care  In  ascertaining  tbe  identity 
of  the  mortgagor;  and  tbat  be  was  Imposed 
upon  by  the  woman  and  B.  D.  Fryer. 

We  will  consider  these  questions  in  the 
order  stated. 

We  cannot  agree  with  appellant's  claim 
tbat  tbe  clerk  is  liable  because  bis  certiflcate 
is  imtrue;  tbat  be  Is  an  insurer  of  the  iden- 
tity of  persons  who  execute  conveyances.  If 
the  county  clerk.  In  taking  such  acknowledg- 
ments, is  to  be  charged  with  such  a  respon- 
sibility and  held  liable  for  all  losses,  It  mat- 
ters not  bow  careful  and  diligent  he  may  be, 
then  k  would  be  extremely  difficult  to  get  an 
intelligent  person  to  accept  tbe  office.  It  is 
conceded  tbat  tbe  clerk  In  this  state.  In  tak- 
ing tbe  acknowledgment  of  conveyances,  acts 
in  a  ministerial  and  not  In  a  Judicial  capaci- 
ty. If  they  acted  In  a  judicial  capacity,  of 
course,  they  would  not  be  responsible  for 
mere  error  of  Judgment,  but,  acting  In  a  min- 
isterial capacity,  they  are  responsible  for 
their  errors  unless  they  can  show  that  they 
occurred  notwithstanding  the  use  of  reason- 
able care  and  diligence  on  their  part  to  pre- 
vent same.  Tbe  appellant's  counsel  refers  to 
the  case  of  Samuels  v.  Brand,  82  S.  W.  977, 
26  Ky.  Law  Rep.  943,  in  support  of  their  po- 
sition tbat  tbe  clerk  is  an  insurer  of  the 
identity  of  a  grantor  or  mortgagor.  In  that 
case  tbe  clerk  certiaed  to  the  genuineness  of 
tbe  signature  of  one  of  his  deputies.  It  turn- 
ed out,  as  a  matter  of  fact,  that  the  indorse- 
ment on  the  deed  and  the  signature  of  tbe 
deputy  were  forgeries,  and  tbe  court  held 
tbat  the  clerk  was  chargeable  with  the  duty 
of  knowing  the  signature  of  his  own  deputy, 
whose  acts  in  effect  were  tbe  acts  of  the  clerk. 
Tbat  case  Is  unlike  this.  There  is  no  case 
which  we  have  been  able  to  find  which  sup- 
ports the  contention  that  the  clerk  must  know 
at  bis  peril  every  man  and  woman  who  ac- 
knowledges a  conyevance  before  him,  but  on 
the  contrary  the  authorities  are  to  tbe  ef- 
fect that,  if  a  clerk,  in  taking  an  acknowl- 
edgment, exercises  tbat  diligence  which  a 
reasonably  prudent  and  cautious  man  would 
exercise  under  like  circumstances,  he  per- 
forms faithfully  tbe  duties  of  his  office,  and 
complies  with  the  terms  of  the  bond  and  oath 
of  office. 

We  cannot  agree  with  the  appellant's  coun- 
sel in  their  claim  that  the  clerk  is  not  liable 
In  damages  resulting  from  tbe  negligent  and 
careless  act  of  his  deputy.    It  Is  true  tbat 


there  U  authority  In  support  of  the  con- 
tention that  In  certain  cases  tbe  clerk  is  not 
liable  for  the  acts  of  his  deputy,  but  this 
court  has  never  announced  this  principle.  In 
American  ft  English  Ency.  of  Law,  voL  9 
(2d  Ed.),  p.  390,  it  Is  said:  "The  principal 
is  liable  clviliter  for  the  misfeasance,  mal- 
feasance, or  nonfeasance  of  his  deputy  in 
tbe  performance  of  bis  official  duties,  and 
this,  it  has  been  held,  whether  the  deputy  Is 
regarded  as  a  district  and  independent  of- 
ficer or  as  the  mere  agent  or  servant  of  the 
principal."  And  refers  to  many  cases  In 
support  of  the  text,  and  several  of  them  Ken- 
tucky decisions.  In  our  opinion  when  tbe  ap- 
pellant proved  that  the  clerk  of  his  deputy 
took  the  acknowledgment  of  this  woman, 
the  imposter,  as  Mrs.  Schneider,  then  a  prima 
facie  case  of  negligence  was  made  out  against 
the  clerk,  and  it  devolved  upon  him  to  show 
that  his  deputy,  In  taking  the  acknowledg- 
ment used  care  and  diligence  to  prevent 
the  fraud  and  imposition. 

Tbe  only  remaining  question  is,  was  there 
any  evidence  tending  to  show  care  and  dili- 
gence on  tbe  part  of  tbe  deputy  clerk  to  pre- 
vent the  fraud  perpetrated  In  this  case?  It 
appears,  and  it  Is  conceded,  that  Fryer,  who 
brought  tbe  woman,  the  impostor,  to  the 
clerk's  office  was  a  bnsiness  man  of  long 
standing  and  good  reputation  in  tbe  city  of 
Louisville ;  tbat  he  Introduced  this  woman  to 
the  clerk  as  Mrs.  Schneider;  tbat  be  attest- 
ed ber  signature  as  that  of  Mrs.  Schneider; 
that,  in  tbe  manner  followed  In  tbe  general 
course  of  business,  be  vouched  to  tbe  derk 
for  tbe  identity  of  the  person  who  was  pre- 
sent as  Mrs.  Schneider.  The  clerk  accepted 
this  Introduction  and  took  the  acknowledg- 
ment and  made  the  certificate.  In  our  opin- 
ion this  was  competent  evidence  tending  to 
show  care  and  diligence  on  the  part  of  tbe 
clerk,  whether  It  was  sufficient  to  overcome 
tbe  prima  fade  case  made  out  by  appellant 
was  a  question  peculiarly  within  the  pro- 
vince of  the  court  trying  tbe  case. 

The  parties  waived  a  Jury  and  submitted 
the  law  and  facts  to  the  court  and  its  Judg- 
ment upon  the  facts  Is  entitled  to  the  same 
force  and  effect  as  tbe  verdict  of  a  Jury,  and 
should  not  be  disturbed  unless  flagrantly 
against  the  evidence. 

For  these  reasons,  the  Judgment  is  affirmed. 


BLAES  et  al.  v.  COMMONWEALTH,  to  Use 

of  ADKINS. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  lOOG.) 

1.  NoTABiES— Acknowledgment— Falsk  CJkr- 
TiFiCATE— Liability  of  Offioeb— PEXirros 

— SUPFIOIEKCT. 

A  petition,  in  an  action  on  the  official  bond 
of  a  notary  for  a  false  certiflcate  of  acknowledg- 
ment which  alleges  that  the  certlBcate  was 
false,  that  the  notary  made  It  and  that  plain- 
tiff, on  the  faith  of  its  truth,  parted  with  money, 
states  a  prima  facie  case  of  negligence  on  the 
part  of  the  notary. 

[Ed.  Note. — For  cases  in  point  see  voL  37, 
Cent.  Dig.  Notaries.  8  31 :  vol.  1,  Cent  Dig. 
Acknowledgment  §§  242,  243.] 
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2,  Sake— ETiDEnoE— BuBDsif  ov  Pboof. 

Where,  in  an  action  on  the  official  bond 
of  a  notary  for  a  false  certificate  of  acknowl- 
edgment, plaintiS  shows  that  the  certificate  was 
false,  that  he  parted  with  money  on  the  faith 
of  its  tmth,  and  that  the  notnry  made  it,  the 
notary,  to  avoid  the  prima  facie  case  of  negli- 
gence on  his  part,  mast  prove  that,  in  talcing 
the  aclcnowledgment,  he  acted  in  good  faith  and 
with  due  care  in  ascertaining  the  identity  of 
the  person  who  acknowledged  tb«  instrument, 
and  that,  notwithstanding  thia,  he  was  de- 
ceived. 

[Ed.  Note.— For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Notaries,  {  31;  vol.  1,  Cent  Dig. 
Acknowledgment,  IS  241,  242,  226-335.] 

8.  TbIAI/— IRBTBUCTIORS— AFFLICABILITT       OF 

Evidence. 

It  is  not  error  to  refuse  an  Instruction 
where  there  is  no  evidence  on  which  to  base  it. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  ofBcially  reported." 

Action  by  the  commonwealth  of  Kentucky, 
for  the  use  of  Julia  P.  Adklns,  against  John 
Bines  and  another.  From  a  Judgment  for 
plaintiff,  defendants   appeal.    Affirmed. 

Benjamin  F.  Washer  and  Norton  L.  Gold- 
smith, for  appellants.  C.  B.  Seymour  and 
James  T.  A.  Baker,  for  appellee. 

NUNN,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  appellant  Blaes  and  his  surety 
on  his  official  bond,  M.  J.  Herrmann,  In  favor 
of  the  appellee  Julia  P.  Adklns  for  $800.  The 
appellee  Adklns  loaned,  or  thought  she  was 
loaning,  $800  to  one  Margaret  Diebold,  and 
received  what  purported  to  be  a  mortgage 
on  a  house  and  lot  In  the  city  of  Louisville 
■worth  over  $2,000  to  secure  the  loan.  After- 
wards Mrs.  Diebold,  receiving  information 
that  such  a  mortgage  existed,  brought  suit 
against  Mrs.  Adklns  for  the  purpose  of  bar- 
ing It  canceled.  She  alleged.  In  substance, 
that  she  did  not  sign  the  mortgage  and  note, 
nor  did  she  receive  any  consideration  there- 
for, nor  were  they  executed  with  her  knowl- 
edge or  consent,  and  that  they  were  fraudu- 
lently made  and  were  forgeries.  She  suc- 
ceeded on  the  trial,  and  the  court  declared 
them  forgeries  and  canceled  them.  The  ap- 
pellee Adklns  then  Instituted  this  action 
against  John  Blaes,  the  notary  public  who 
took  and  certified  to  the  acknowledgment  of 
Margaret  Diebold  to  the  mortgage,  and  his 
surety,  Herrmann.  Upon  a  trtal  before  a 
jury,  she  recovered  a  Judgment  for  $800. 

The  appellants  ask  a  reversal  for  several 
reasons.    First,  that  appellee's  petition  was 
Insnfficlent  In  that  she  did  not  charge  that 
Blaes,   in   taking  and   certifying  to  the  ac- 
knowledgment,   acted    corruptly,    carelessly, 
or    negligently.    She   alleged.    In    substance, 
that  the  certificate  was   false;   that   Blaes 
made  It;  that  she,  upon  the  faith  of  the  truth 
ot  It,  parted  with  the  $800.    She  stated  a 
prima  facie  case  of  negligence  against  him, 
and,  wboi  she  proved  the  facts  alleged,  on 
tbe  trial,  she  made  out  a  prima  facie  case 
ot  negligence,  and  to  arold  the  effect  thereof 
It  was  necessary  for  appellants  to  all^e  and 


prove  that  In  taking  the  acknowledgment 
he  acted  In  good  faith  and  with  due  care  and 
diligence  in  ascertaining  the  identity  of  the 
person  who  acknowledged  the  mortgage,  but, 
notwithstanding  this,  he  was  deceived.  They 
did  not  do  this,  but  elected  to  stand  by  the 
allegation  and  proof  that  his  certificate  waa 
not  false,  but  was  true,  and  that  Margaret 
Diebold,  the  person  referred  to,  did  sign  and 
acknowledge  the  mortgage.  The  sole  Issue 
made  by  the  pleadings  and  proof  was,  did 
Margaret  Diebold  sign  and  acknowledge  the 
mortgage?  The  court  gave  an  instruction  on 
this  point  and  the  jury  found  against  the  appel- 
lants. See  the  opinion  this  day  delivered,  in 
the  case  of  Commonwealth  of  Kentucky,  etc., 
against  W.  P.  Johnson,  etc.,  96  S.  W.  801 
which  Is  applicable  to  the  questions  Involved 
herein. 

The  appellants  only  asked  an  instruction 
upon  one  point,  which  was  refused  by  the 
court  That  was  to  the  effect  If  the  Jury  be- 
lieved from  the  evidence  that  the  property 
upon  which  the  mortgage  lien  was  attempted 
to  be  placed  was  not  worth  as  much  as  $800, 
then,  if  the  Jury  fonnd  for  plaintiff,  they 
could  only  find  the  value  of  the  property. 
There  was  not  any  evidence  upon  which  to 
base  such  an  instruction.  It  was  proven  on 
the  trial,  without  any  contradiction,  that  the 
house  and  lot  were  worth  $2,000,  or  more. 

The  Judgment  of  the  lower  court  is  af* 
firmed. 


MATHEWS  V.  PUHSIFULL  et  a1. 

(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

BOTTW D ARIES— CONFLIOTINO   CALLB   IW   PATENT 
COUBSES    AND     DISTANCES   —   ABTIFICIAXi 

Lines. 
The  calls  for  courses  and  distances  In  a 
potent,  whereby  It  will  embrace  even  more  than 
the  200  acres  which  it  calls  for,  will  prevail 
over  the  call  for  a  stake  in  the  boundary  of 
another  patent  which  la  bat  a  stake  line,  as 
the  terminus  of  a  line,  which  will  involve  the 
extension  of  such  line  from  80  poles,  as  called 
for,  to  385  poles,  and  cause  the  patent  to  em- 
brace 827  acres. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent   Dig.  Boundaries,  U   18,  19,  38-40.] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  Pascal  Purslfull  and  others 
against  the  Louisville  &  Nashville  Railroad 
Company.  John  G.  Mathews  intervened. 
Judgment  for  plaintiffs.  Intervener  appeals. 
Affirmed. 

Otis  V.  Riley  and  Logan  &  Jeffries,  for 
appellant    N.  J.  Weller,  for  appellees. 

CARROLL,  O.  The  appellees,  as  the  diU- 
dren  and  heirs  at  law  of  M.  J.  and  Orpha 
Purslfull,  filed  this  action  to  recover  damages 
against  the  I.<onlsviIle  &  Nashville  Railroad 
Company,  and  other  defendants,  for  trespass 
upon  a  boundary  of  land  claimed  by  them. 
The  appellant  filed  an  intervening  petition, 
asserting  that  be  was  the  own»  of  the  land 
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upon  which  the  trespass  was  committed,  and 
upon  bis  motion  he  was  made  a  party  de- 
fendant, and  sought  Judgment  on  his  cross- 
petition  against  defendants  In  the  original 
action.  Upon  a  trial  of  the  case,  under  per- 
emptory instructions,  appellees  were  ad- 
judged the  owners  of  the  land,  and  entitled 
to  recover  the  damages,  and  from  this  judg- 
ment the  appellant  prosecutes  tliis  appeal. 
It  appears  that  in  1866  Ave  patents  for  200 
acres  each  were  Issued  to  John  G.  Eve,  a  re- 
mote vendor  of  appellant.  These  patents 
were  numbered  38,433,  38,434,  38,435,  38,436, 
and  38,437.  It  is  admitted  that  patents  num- 
bered 33,433,  38,435,  38,436.  and  38,434  adjoin, 
and  it  is  the  contention  of  appellant  that  pa- 
tent 38,433  adjoins  the  land  covered  by  patent 
38,437,  making  one  connected  boundary  of 
land  covered  by  these  five  patents.  Appel- 
lees insist  that  the  tract  embraced  in  patent 
as,433,  does  not  adjoin  the  land  described 
in  patent  38,437,  and  that  between  these  two 
tracts  of  land  there  was  a  large  body  of  va- 
cant land  for  which  patents  were  Issued  to  M. 
J.  and  Orpha  Purslfull  In  1890.  If  the  land 
covered  by  patent  38,433  adjoins  the  land  In- 
cluded in  patent  38,437,  appellant  and  not 
appellees  are  entitled  to  recover  damages;  so 
that  the  principal  question  is:  Does  patent 
38,433  adjoin  patent  38,437? 

Patents  38,436,  38,434,  and  38,435  adjoin  and 
lie  next  In  the  order  named  to  patent  38,437 
on  the  west  thereof.  Patent  38,433  lies  east 
of  38,437.  It  appears  that  the  surveys  of 
these  several  patents  were  made  at  the  same 
time  and  bear  the  same  date.  Patent  38,437 
is  described  as  follows:  "Beginning  at  two 
chestnut  trees  on  top  of  said  mountain  (Pine); 
thence  N.  45°  B.  90  poles,  with  the  top  of 
said  mountain,  to  two  black  oaks  and  red 
oak;  thence  N.  52°  B.  38  poles,  to  a  stake  on 
top  of  said  mountain;  thence  S.  38°  B.  220 
pedes,  to  a  stake  at  the  foot  of  said  mountain 
on  Philip  Lee's  line;  thence  with  the  foot  of 
said  mountain,  with  Lee's  and  Gibson's  line, 
S.  52°  TV.  160  poles,  to  a  stake,  corner  of  said 
Kve's;  thence  N.  38°  W.  220  poles,  to  a  stake, 
iinotlier  corner  of  said  Eve's;  thence  N.  48° 
B.  40  poles,  to  the  beginning."  The  call  In 
this  boundary,  "comer  of  said  Eve's,"  refers 
to  patent  numbered  38,436,  which  lies  Imme- 
diately west  of  38,437.  Patent  No.  38,433  is 
bounded  and  de!?<-rU)cd  as  being  on  the  south 
side  of  the  Pine  Mountain,  adjoining  a  sur- 
vey made  to  said  Eve  of  this  date,  as  follows.- 
"Beginning  at  a  Spanish  oak  and  dogwood 
in  a  gap  in  the  Pine  Mountain  on  the  west 
side  of  the  road  leading  from  Phil  Lee's 
crossing  the  mountain;  thence  S.  57°  W.  32 
poles,  to  two  chestnut  oaks;  thence  S.  52°  W. 
80  poles  to  a  stake,  corner  to  said  Eve's  for- 
mer survey  of  this  date;  thence  S.  80°  E.  220 
poles  with  a  line  of  said  survey,  to  a  stake 
at  the  foot  of  Pine  Mountain  on  Phil  Lee's 
line;  thence  down  the  mountain  with  the 
foot  thereof  N.  65°  B.  187  poles  with  Lee's 
and  Mason's  line,  to  a  stake  on  John  Mason's 


line;  thence  up  the  mountain  N.  SS*  W.  220 
poles,  to  a  stake  on  top  of  said  mountain; 
thence  with  the  top  S.  55°  W.  80  poles,  to  the 
beginning." 

If  the  lines  of  patent  38,433  are  run  accord- 
ing to  the  calls  of  the  patent,  there  will  be 
embraced  in  the  boundary  about  298  acres  of 
land,  or  nearly  100  acres  more  than  the  Vi'.t- 
ent  calls  for;  and  If  appellant's  contention  is 
correct,  and  the  lines  of  patent  38,433  are  ex- 
tended on  the  west  to  meet  the  lines  of  patent 
38,437,  there  will  be  included  in  patent  38,433 
about  827  acres  of  land — Involving  the  exten- 
sion of  tlie  second  line  from  80  poles  to  385 
poles.  The  argument  of  counsel  for  appel- 
lant Is  that  the  calls  for  courses  and  dis- 
tances in  patent  38,433  must  give  way  to  the 
objects  called  for  as  forming  the  westerly 
boundary  of  his  patent,  which  in  this  case 
would  be  the  easterly  line  of  patent  38,437. 
The  rule  is  well  settled  that  courses  and  dis- 
tances .yield  to  natural  objects  meution<Hl 
In  a  deed  as  the  boundary  Hue  thereof;  but 
this  well-established  rule  does  not  apply  to 
this  case,  because  the  calls  relied  on  by  appel- 
lant are  not  natural  objects  or  monuments. 
They  are  merely  artificial  lines  named  in  a 
patent  under  which  the  patmtee  claims  both 
38,437  and  38,433.  The  eastern  line  of  patent 
38,437,  and  which  the  western  line  of  patent 
38,433  calls  for,  is  not  marked  by  natural  ob- 
jects, but  is  only  a  stake  line:  "BegiqnlDS 
at  a  stake  on  top  of  the  mountain;  thence 
S.  38°  B.  220  poles,  to  a  stake  at  the  foot  of 
the  mountain."  To  extend  the  lines  of  pat- 
ent 38,433  to  this  stake  line  would  not  only 
add  more  than  600  acres  to  the  boundary, 
but  805  poles  to  the  second  line  of  th6  pat- 
ent; whereas,  to  run  the  lines  of  the  patent 
according  to  the  distances  called  for  will 
embrace  In  the  patent  somewhat  more  land 
than  It  calls  for — and  the  lines  of  the  patent 
In  this  case  and  the  calls  and  distances  there- 
in mentioned  must  be  adhered  to. 

As  said  in  Ralston  v.  McClurg,  9  Dana, 
338,  a  case  in  many  respects  similar  to  this: 
"There  is  no  mistake  In  the  courses  and 
lengths  of  the  lines  actually  run,  and  the  re- 
maining com-scs  and  distances  lead  with  cer- 
tainty to  the  beginning.  Why  then  abandon 
them,  and  adhere  to  a  vague  and  repugnant 
call  for  a  stake  In  a  line  of  which  the  survey- 
or knew  nothing,  and  for  running  with  tihat 
line,  in  a  direction  widely  variant  from  Its 
course,  and  for  a  distance  greatly  exceeding 
Its  whole  length?  It  does  not  even  appear 
that  the  line  of  Richards  was  Itself  a  marked 
line.  And  this  circumstance,  though  not  es- 
sential to  the  conclusion  to  which  we  have 
come,  certainly  weakens  the  opposite  con- 
struction of  the  survey,  so  far  as  It  depends 
upon  the  position  that  an  actual  marked 
boundary,  or  a  call  for  physical  objects,  must 
control  the  call  for  course  and  distance."  In 
Mercer  v.  Bate,  4  J.  J.  Marsh.  334,  in  respect 
to  a  controversy  as  to  whether  the  line  of 
Mercer's  patent  was  the  bouudarj'  line  of  a 


Digitized  by 


Google 


Ky.) 


NEW  SOUTH  BREWING  k  lOB  CO.  v.  COMMONWEALTH. 


803 


patent  subsequently  iBsned  to  Madison,  the 
court  said:  "If  Mercer's  closing  line  liad 
been  marked  througliout  Its  whole  extent,  it 
could  not  be  denied  that  the  line  so  marked 
would  be  also  a  line  of  Madison's  boundary. 
Because  calling  for  It,  be  had  adopted  it  as  it 
was,  and,  wherever  it  was,  he  would  have  a 
right  to  go,  unless  it  had  been  so  remote  and 
so  repugnant  to  otber  calls  of  Madison  as 
thereby  to  show  that,  in  calling  for  it,  he  was 
mistaken.  The  simple  fact  of  a  surplus,  ex- 
tending to  even  more  than  a  duplication  of 
Madison's  proper<  quantity,  would  not  be 
sufficient  to  establish  such  a  mistake.  Not- 
withstanding such  an  unusual  surplus,  Madi- 
son would  have  as  much  right  to  go  to  Mer- 
cer's line,  if  It  bad  been  marked,  as  he  would 
have  to  extend  bis  boundary  to  a  natural 
barrier,  if  there  bad  been  such,  and  be  bad 
called  for  it  as  bis  boundary.  But  there  Is 
In  this  respect  a  palpable  and  essential  diflCer- 
ence  betwixt  an  actual  and  an  ideal  line,  or  a 
marked  and  open  line.  And  as,  in  the  one 
case,  Madison  might  be  bound  by  the  marked 
line  wheresoever  it  might  be,  so,  in  the  otber, 
be  must  be  restricted  to  the  line  as  it  appeared 
to  be,  and  as  he  believed  it  was  when  he  called 
to  adjoin  It  In  the  first  case,  he  would  have 
a  right  to  the  marked  line,  because,  being  vis- 
ible, be  knew  where  it  was,  and  therefore 
intended  that,  as  marked,  it  should  be  his 
boundary.  In  the  last  case,  for  the  very 
same  reason,  wherever  be  supposed  the  in- 
visible line  to  run,  he  must  be  bounded,  be- 
cause he  Intended  when  be  made  his  survey 
to  be,  and  therefore  was,  bounded  by  it" 
These  cases  seem  conclusive  of  the  question 
here  involved. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


NEW  SOUTH  BREWING  &  ICE  CO.  v. 
COMMONWEALTH. 

CREEDLE  V.  SAME. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1906.) 
Intoxicating  Liqdors— Local  Option— Sail* 

BY    MaWDFACTUBBB. 

Ky.  St  1903,  f  2558,  a  part  of  the  local 
option  act  of  March  10,  1894,  provides  that 
the  provisions  of  this  act  shall  not  apply  to 
any  manufacturer  or  wholesale  dealer,  who,  In 
good  faith,  and  in  the  usual  course  of  trade, 
aella  by  the  wholesale,  in  at  ieaat  five-Kallon 
qoantities.  Acts  1904,  p.  160,  c.  76,  entitled 
'^An  act  to  regulate  the  sale  of  intoxicating 
liquors  by  wholenale  in  this  commonwealth," 
declares  It  unlawful  to  sell  by  wholesale  in- 
toxicating liquors  (except  manufacturers  selling 
liquors  of  their  own  make)  in  any  local  option 
district.  Beld  that  the  act  of  1904  forbids 
wholesaling  of  intoxicants  in  local  option  dis- 
tricts, excepting  only  that  a  manufacturer  may 
■ell  at  his  manufactory,  though  that  be  in 
■nch  a  district 

Api>eal  from  Circuit  Court  Laurel  Coimty. 
Appeal  from  Circuit  Court,  Fulton  Counly. 
"To  be  officially  reported." 
The  New  South  Brewing  &  Ic«  Company 


and  D.  T.  Oeedle  were  convicted  of  violating 
the  local  option  law,  and  appeal.    Affirmed. 

C.  W.  Metcalfe,  Malcolm  Yeaman,  Kohn, 
Baird  ft  Spindle,  Geo.  Washington,  and  Yea- 
man  ft  Yeaman,  for  appellants.  N.  B.  Hays, 
Atty.  Gen.,  C,  H.  Morris,  and  W.  H.  Hester, 
for  the  Commonwealth. 

HOBSON,  C.  J.  SecUon  2558,  Ky.  St  1903, 
which  is  a  part  of  the  local  option  act  of 
March  10,  1894,  among  otber  things,  provid- 
ed :  "The  provisions  of  this  act  shall  not  ap- 
ply to  any  manufacturer  or  wholesale  dealer, 
who,  in  good  faith,  and  In  the  usual  course  of 
trade,  sells  by  the  wholesale,  in  quantities  of 
not  less  than  five  galtons,  delivered  at  one 
time,  and  not  to  be  drunk  on  the  premises." 
Under  this  provision  any  manufacturer  or 
wholesale  dealer  could  sell  intoxicants  in 
quantities  of  not  less  than  five  gallons.  Thus 
the  law  stood  until  March  22,  1904,  when  the 
General  Assembly  passed  the  following  act 
(Acts  1904,  p.  160,  c.  76). 

"An  act  to  regulate  the  sale  of  Intoxicating 
liquors  by  wholesale  in  this  common- 
wealth. 

"Be  It  enacted  by  the  General  Assembly  of 
the  commonwealth  of  Kentucky : 

"Section  1.  It  shall  be  unlawful  to  sell  by 
wholesale  any  spirituous,  vinous,  malt  or  oth- 
er intoxicating  liquors,  regardless  of  the  name 
by  which  it  Is  called  (except  manufacturers 
selling  liquors  of  their  own  make)  in  any 
county,  district,  precinct,  to-p-n  or  city,  where 
the  sale  of  such  liquor  has  been  prohibited 
by  special  act  of  the  General  Assembly,  or  by 
vote  of  the  people  under  the  local  option  law. 
Any  person  violating  this  act  shall  be  deemed 
guilty  of  violating  the  local  option  law,  and 
shall  -be  subject  to  trial  and  punishment  ac- 
cording to  the  provisions  of  the  same  and  its 
amendments. 

"Sec.  2.  All  laws  inconsistent  or  In  con- 
flict with  this  act  are  hereby  repealed." 

In  the  first  of  the  above  cases  the  New 
South  Brewing  Company,  a  corporation  lo- 
cated in  Bell  County,  Ky.,  sold  In  Laurel 
county  where  the  local  option  law  was  in 
force,  beer  which  it  manufactured.  In  the 
second  case  the  Cktok  Brewing  Company,  a 
corporation  located  in  Evansville,  Ind.,  sold 
beer  of  its  own  make  through  its  agent  D.  T. 
Creedle  in  Fulton  county  where  the  local  op- 
tion law  also  prevailed.  The  defendants  in 
both  cases  were  fined,  and  they  appeal  in- 
sisting that,  as  the  beer  sold  was  of  their 
own  make  and  the  sale  was  in  quantities 
exceeding  five  gallons  in  good  faith  and  ac- 
cording to  the  usual  course  of  trade,  they 
came  wltliln  the  exception  made  in  the  act 
Just  above  quoted  exempting  from  its  opera- 
tion "manufacturers  selling  liquors  of  their 
own  make." 

Under  the  original  act  either  manufactur- 
ers or  wholesale  dealers  could  sell  In  local 
option  districts  In  quantities  exceeding  five 
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gallona  A  great  many  Indlctmenta  grew  ont 
of  tbe  provisions  of  the  act  In  cases  where  It 
was  Insisted  that  the  sales  were  not  made 
In  good  faith,  and  according  to  tbe  usual 
course  of  trade.  In  not  a  few  parts  of  tbe 
state  there  was  great  difficulty  In  enforcing 
the  local  option  law  with  this  qualification  to 
it  The  purpose  of  the  Legislature  In  passing 
the  act  of  1904  was  to  secure  the  better  en- 
forcement of  the  law.  It  was  not  Intended 
to  take  away  from  the  wholesale  dealer  the 
right  to  sell  and  to  give  the  exclusive  privi- 
lege of  selling  intoxicants  hi  local  option  dis- 
tricts to  manufacturers  selling  liquors  of 
their  own  make.  The  Legislature  did  not 
hare  in  mind  merely  regulating  tbe  class 
of  persons  who  should  sell  In  local  option  dis- 
tricts. Its  purpose  was  to  regulate  the  sale 
of  Intoxicants  by  wholesale  In  these  districts. 
If  we  constme  tbe  act  as  claimed  by  appel- 
lants its  only  effect  would  be  to  stop  tbe 
wholesale  dealer  from  selling  while  It  per- 
mitted the  manufacturer  to  sell  his  own 
make  without  regard  to  where  bis  manufac- 
tory was  situated,  in  or  out  of  this  state. 
The  Legislature  did  not  intend  to  forbid  tbe 
wholesale  dealers  in  this  state  from  selling 
in  local  option  districts  and  to  authorize 
manufacturers  in  Indiana,  Ohio,  and  other 
states  to  sell  their  products  in  such  districts. 
When  the  Legislature  provided  tbat  It  should 
be  unlawful  to  sell  by  wholesale  any  spiritu- 
ous, vinous,  or  malt  liquors  In  any  local  op- 
tion district  It  was  perceived  that  If  the  act 
stopped  here  great  Injustice  would  be  done 
many  persons  whose  manufactories  were  sit- 
uated In  local  option  districts  and  wbo  would 
thus  be  unable  to  sell  their  product  from  their 
warehouses  at  their  plant.  To  avoid  this 
hardship  manufacturers  selling  liquors  of 
their  own  make  were  excepted  out  of  tbe 
operation  of  the  act  What  the  Legislature 
had  in  mind  was  the  regulating  of  local  op- 
tion districts.  It  forbade  the  selling  by 
wholesale  of  intoxicants  In  such  districts. 
It  excepted  out  of  the  operation  of  tbe  act 
manufacturers  In  such  districts  selling  liq- 
uors of  their  own  make.  When  a  foreign 
corporation  comes  Into  this  state  to  sell  beer 
It  is  not  material  who  made  It  It  sells  as 
whoesale  whether  the  beer  is  of  Its  own 
make  or  some  one  else's.  We  must  there- 
fore, except  from  tbe  operation  of  the  act 
manufactories  located  In  other  states;  but 
tbe  act  was  not  Intended  to  make  a  distinc- 
tion between  manufactories  in  this  state  and 
other  states.  The  manufacturer  In  one  state 
is  entitled  to  sell  his  goods  In  another  state 
under  tbe  same  privileges  as  are  enjoyed 
by  a  manufacturer  of  the  same  goods  in  that 
state.  What  tbe  Legislature  had  In  mind 
was  manufacturers  manufacturing  in  tbe  lo- 
cal option  district  where  the  sale  Is  made. 
The  Legislature  may  not  grant  special  prlvl- 
li"f:(!S  except  in  consideration  of  public  serv- 
ices. If  tbe  Legislature  had  undertaken  to 
grant  manufacturers  the  exclusive  right  to 
sell  their  own  make  In  local  option  districts 


and  to  exclude  wholesale  dealers  the  act 
could  not  be  sustained;  for  tbe  Leglslatore 
cannot  grant  any  such  special  privilege  to  one 
class  of  persons  who  perform  no  public  serv- 
ice. In  Bailey  v.  Commonwealth,  74  Ky.  691, 
this  court  In  laying  down  the  rules  for  the 
construction  of  statutes,  said :  "Words  In  a 
statute  were  always  to  be  understood  ac- 
cording to  the  approved  use  of  language.  Bnt 
there  are  other  rules  of  constmctlou  of  eqaal 
dignity  and  importance  which  must  not  be 
overlooked,  and  which,  although  not  Incor- 
porated In  our  statute,  are  as  binding  apon 
the  courts  as  If  embodied  in  It  One  of  these 
rules  Is  that  'every  statute  ought  to  be  ex- 
pounded, not  according  to  the  letter,  but  ac- 
cording to  tbe  meaning;'  and  another  that 
'every  Interpretation  that  leads  to  an  absurd- 
ity ought  to  be  rejected;'  and  still  another 
tbat  a  law  'ought  to  be  interpreted  In  such 
manner  as  that  It  may  have  effect  and  not 
be  found  vain  and  Illusive.' " 

The  act  in  question.  If  tbe  constmctloD 
urged  by  appellants  Is  adopted,  would  be  vain 
and  Illusive.  It  would  lead  to  Just  th'e  op- 
posite result  from  that  the  Legislature  bi- 
tended  as  It  would  then  authorize  mannfac- 
turers  everywhere  to  sell  In  local  option  difr 
tricts,  and  would  be  no  protection  to  such  dis- 
tricts at  all.  Every  act  mu^  be  construed 
liberally  to  effectuate  Its  purpose;  it  must 
not  be  so  construed  as  to  have  no  effect  The 
title  of  the  act  Is  to  be  read  with  the  body  of 
It  It  Is  "An  act  to  regulate  the  sale  of  in- 
toxicating liquors  by  wholesale  in  this  com- 
monwealth." By  tbe  second  section  all  laws 
In  conflict  with  It  are  repealed.  The  pur- 
pose of  the  repealing  clause  was  to  repel  ao 
much  of  section  2558,  Ky.  St  1903,  above 
quoted  as  authorized  manufacturers  and 
wholesale  dealers  to  sell  In  local  option  dis- 
tricts. If  appellants'  construction  of  the  act 
were  correct,  It  would  not  regulate  the  gale 
of  Intoxicants  by  wholesale  at  all,  but  would 
simply  take  away  from  the  wholesale  dealer 
a  privilege  be  bad  enjoyed  and  give  it  to  the 
manufacturer.  This  would  make  the  act  one 
for  the  benefit  of  the  manufacturers,  and  not 
one  for  the  benefit  of  tbe  local  option  dis- 
tricts. Something  like  two-thirds  of  the 
state  is  under  the  local  option  law.  We 
must  attribute  a  fair  purpose  to  tbe  legisla- 
tive department  of  the  state,  and  It  cannot  be 
presumed  it  Intended  to  give  wholesale  deal- 
ers who  sell  their  own  make  such  an  ad- 
vantage over  their  neighbors  who  sell  by 
wholesale,  but  do  not  manufacture.  Tbe 
first  part  of  section  1  makes  it  unlawful  to 
sell  by  wholesale  In  local  option  districts. 
The  exception  relates  to  sales  by  manufactur- 
ers. When  a  manufacturer  sells  away  from 
bis  manufactory  he  sells  as  a  wuolesale  deal- 
er under  this  act  To  give  the  act  any  other 
construction  would  be  to  defeat  the  evident 
legislative  purpose  and  adjudge  It  a  vain  at- 
tempt on  tbe  part  of  the  Legislature  to  vest 
a  special  and  peculiar  privilege  in  manu- 
facturers rendering  no  public  serrloe. 
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We  an  not  unaware  that  at  the  last  eeeelon 
of  the  General  Assembly  the  act  of  1004  was 
amended  so  as  to  except  from  the  operation 
of  the  act  manufacturers  Belling  their  own 
make  at  the  place  of  manufacture.  The 
amendment  was  passed  to  remove  the  doubt 
which  had  arisen  as  to  the  construction  of 
the  original  act  It  was  simply  declaratory, 
and  added  nothing  to  the  sense  of  the  original 
«ct 

The  Jndgment  in  both  cases  is  affirmed. 


NEW  SOUTH  BREWING  &  lOH  CO. 
T.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.    Oct  10,  1908.) 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

The  New  South  Brewing  &  Ice  Company 
was  convicted  of  violating  the  local  option 
law,  and  appeals.    Affirmed. 

C.  W.  Metcalfe,  Malcolm  Teaman,  Kohn, 
Baird  &  Spindle,  and  George  Washington, 
for  appellant  N.  B.  Hays,  Atty.  Gen.,  and 
C  H.  Morris,  for  the  Commonwealth. 

BARKER,  J.  The  appellant,  the  New 
South  Brewing  &  Ice  Company,  was  Indicted 
by  the  grand  Jury  of  Laurel  county,  charged 
with  violating  the  local  option  law  prevail- 
ing therein.  Admitting  the  sale  of  the  llqnor 
In  qnestlon,  the  defendant  seeks  to  defend 
Itself  under  section  2558  of  the  Kentucky 
Statutes  of  1903,  which  is  a  part  of  the  local 
option  act  of  March  10,  1894  (Acts  1894,  p. 
123,  c.  62),  and  which,  among  other  things, 
provides:  "The  provision  of  this  act  shall 
not  apply  to  any  manufacturer  or  wholesale 
dealer,  who,  in  good  faith,  and  in  the  usual 
course  of  trade,  sells  by  the  wholesale.  In 
quantities  of  not  less  than  five  gallons,  de- 
livered at  one  time,  and  not  to  be  drunk  on 
the  premises."  The  agreed  facts  show  the 
appellant  to  be  a  manufacturer  of  beer  in 
Bell  county,  Ky.,  and  that  it  sold  five  gallons 
or  more  to  T.  S.  Sandusky  In  Laurel  county. 
The  case  was  submitted  to  the  judge  bf  the 
Laurel  circuit  court  on  the  law  and  facts,  a 
Jury  being  waived,  with  the  result  that  the 
appellant  was  found  guilty  and  a  fine  of 
flOO  assessed  against  it  From  this  Judg- 
ment it  prosecutes  an  appeal. 

Appellant  contends  that  being  a  mannfac- 
tnrer  of  beer  it  may  lawfully  sell  in  a  local 
option  district  under  the  provisions  of  the 
local  option  law  above  cited.  This  qnestlon 
was  settled  adversely  to  this  contention  In 
the  case  of  the  New  South  Brewing  ft  Ice 
Company  v.  Commonwealth  of  Kentucky, 
(decided  October  9,  1906)  96  S.  W.  805;  the 
opinion  of  the  court  being  by  Chief  Justice 
Hobson. 

The  Judgment  in  this  case  Is  affirmed  up- 
on the  antborlty  of  the  opinion  In  that 


MOBTON  et  al.  v.   SULLIVAN. 
(Conrt  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

1.  MT7NICIPAI.     COBPOEATiONS— lUPBOVEMENTS 

— AssESsuEirr  of  Cost  to  Abuitino  Pbop- 

KBTT    OWNEBS — STATUTES. 

Ky.  St.  1903,  I  3706,  providing  that  the 
expense  Incurred  in  constructing  streets  shall 
be  paid  out  of  the  general  fund  or  by  the  owners 
of  the  land  abutting  on  the  street,  as  the  trus- 
tees may  determine,  authorizing  improvements 
to  be  made  on  the  10-year  bond  plan,  and  de- 
claring that  all  property  abutting  on  the  im- 
provements belonging  to  the  town  shall  be  con- 
sidered as  property  belonging  to  individuals, 
and  the  assessment  thereon,  together  with  the 
cost  of  Intersections  at  crossings,  shall  be  paid 
by  the  town  out  of  the  general  fund  and  charged 
to  the  street  improvement  fund,  gives  to  the 
board  of  a  town  the  right  to  provide  that  the 
work  of  Improving  a  street  shall  be  done  on  a 
cash  system  or  imder  the  10-year  bond  plan, 
and  to  determine  whether  the  improvement,  or 
what  part  of  it,  shall  be  paid  by  the  town 
or  b^  the  abutting  property  owners,  and  whether 
the  improvement  De  made  under  the  cash  system 
or  the  10-year  bond  plan,  the  board  may  de- 
termine that  the  coat  of  all  the  improvements, 
including  Intersections  and  crossings,  shall  be 
paid  by  the  property  owners. 

2.  Same— Cost   or   IicPBOVEicEitT— Acts   In- 
OBEASiNo  Cost. 

Stipulations  for  a  street  improvement  pro- 
vided that  the  contractor  should  keep  the  street 
in  repair  for  six  months  and  guaranty  the 
curbing  and  gutter  for  five  yeans.  If  the  work 
was  done  in  a  proper  manner,  and  the  material 
fnmished  was  sufficient,  the  conditions  Im- 
posed no  greater  burden  on  the  contractor 
than  he  assumed  on  assuming  to  do  the  work  in 
a  workmanlike  manner  and  with  ^od  material. 
Beld,  that  the  owners  of  abutting  property 
chargeable  with  the  cost  of  the  improvement 
were  not  prejudiced  by  the  stipulations,  and 
they  were  not  made  chargeable  with  the  cost 
of  keeping  the  street  in  repair  during  the  time 
specified. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  36, 
Gent  Dig.  Municipal  Corporations,  S  871.] 

8.  Savk— PowEB  TO  Make  Stbeet  Ikpbove- 
UERT  at  Cost  of  Abdttihq  Owpiebs— Ob- 

DINANOB— CONSTBtrCTION. 

The  word  "street,"  In  an  ordinance  order- 
ing a  street  to  be  improved  at  the  cost  of 
abutting  property,  means  the  entire  width  of 
the  public  way,  and  Includes  the  sidewalk. 

[Ed.  Note.— For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  f  812.] 

4.  Samb— Assesbmeht  fob  Public  Impbovb- 
ments— CoBBEcrnoN— AtJTiroBiTT  OF  Court. 
Under  Ky.  St  1903,  j|  3706,  providing  that 
local  assessments  for  a  street  improvement  shall 
not  exceed  50  per  cent  of  the  value  of  the 
abutting  property,  etc.,  the  conrt  may  correct 
excessive  assessments,  where  the  assessments 
amount  to  more  than  60  per  cent  of  the  value 
of  the  ground. 

K.  Same— AcTioRB  fob  Sfeciai,  Assessments 
— Pabtt  Rntitleo  to  Sob. 

An  ordinance  providing  for  a  street  Im- 
provement declared  that  the  contractor  should 
collect  from  the  owners  of  the  abutting  prop- 
erty the  tax  Imposed.  Another  ordinance  made 
the  contractor  the  special  collector  for  the  col- 
lection of  such  taxes.  Held,  that  the  contractor 
had  the  right  to  sue  the  owners  of  the  abutting 
property  for  the  taxes  Imposed ;  he  being  the 
beneficial  owner  of  the  fund  due. 
8.  Samb— Pabtt  Defendants. 

An  ordinance  for  a  street  improvement 
provided  that  the  contractor  should  collect  from 
the  owners  of  the  abutting  property  the  tax 
Imposed  for  the  cost  of  the  Improvement  and 
gave   to   the  contractor    the   right   to   recover 
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from  the  monicipality  tlie  contract  price  that 
could  not  be  collected  from  the  abutting  proper- 
ty owners.  Another  ordinance  made  the  con- 
tractor the  special  collector  to  collect  the  taxes. 
Held,  in  an  action  by  the  contractor  to  collect 
the  taxes  imposed  on  the  property  of  the 
abutting  owners,  the  municipality  was  prop- 
erly made  a  party  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gent.  Dig.   Municipal  Corporations,  S   1274.] 

7.  Savb>— Speciai.  Abbessuent  fob  LiOCAi.  Iu- 

PBOVEMENTs— Validity. 
The  owners  of  property  abnttine  on  a  street 
improved  pursuant  to  a  municipfil  ordinance, 
who  are  made  chargeable  for  the  improvement, 
are  properly  chargeable  with  the  cost  of  grad- 
ing the  street  so  far  as  is  necessary  to  construct 
the  improvement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.   Municipal  Corporations,  {   1102.] 

Appeal  from  Circuit  Court,  Kenton  County. 
"Not  to  be  offlclally  reported." 
Action  by   Jerry   Sullivan   against  E.   W. 
Morton  and  others.    From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

R.  8.  Holmes,  for  appellants.    T.  B.  Wise, 
for  appellee. 


CARROLL,  C.  These  actions  were  Institu- 
ted by  the  appellee,  who  was  a  contractor,  to 
recover  from  appellants,  owners  of  land  abut- 
ting on  Edwards  street  In  the  town  of  Cen- 
tral Covington,  the  cost  of  improving  that 
street  Central  Covington  Is  a  town  of  the 
sixth  class. 

It  is  contended  by  appellants  that  the 
town  had  no  right  to  include  the  cost  of  foot- 
croaslngs  In  the  assessments  against  the  prop- 
erty; that  the  cost  of  these  must  be  paid 
for  by  the  tovra;  tbat  tbe  stipulation  in  the 
specifications  requiring  the  contractor  to  Iteep 
the  street  In  repair  for  six  months,  and  guar- 
antying the  curbing  and  guttering  for  five 
years,  was  erroneous;  that  It  was  improper 
to  charge  the  property  with  tbe  cost  of  re- 
gradlng  the  sidewalks;  that  the  contractor 
has  no  right  to  maintain  the  action,  and  the 
court  no  right  to  correct  assessments.  The 
improvements  were  made  under  authority  of 
section  3706  of  tbe  Kentucky  Statutes  of 
1903.  Thla  section,  in  part,  provides  that: 
"Tbe  cost  and  expense  incurred  in  construct- 
ing or  reconstructing  sidewalks,  curbing, 
streets,  avenues  and  public  places  shall  be 
paid  out  of  the  general  fund  of  the  town,  or 
by  tbe  owners  of  the  land  fronting  and  abat- 
ting  tbereon  as  tbe  board  of  trustees  may  in 
each  case  determine,  but  tbe  local  assessment 
shall  not  exceed  fifty  per  centum  of  the  value 
of  the  ground  after  such  Improvement  is 
made,  excluding  the  value  of  tbe  buildings 
and  other  Improvements  npon  tbe  property 
so  improved."  Tbe  statute  also  authorizes 
improvements  to  be  made  upon  tbe  10-year 
bond  plan,  and  In  another  part  provides  tbat : 
"All  property  fronting  or  abutting  or  border- 
ing upon  said  Improvements  belonging  to  the 
town  shall  be  considered  as  property  belong- 
ing to  individuals,  and  the  assessment  there- 
on,  together  with  tiie  cost  of   Intersectlona 


and  crossings,  shall  be  paid  by  the  town  out 
of  a  general  fund,  and  charged  to  the  street 
Improvement  fund."  The  street  improvement 
fund  is  made  np  of  money  realized  from  tbe 
sale  of  bonds  when  the  work  Is  done  on  the 
10-year  plan.  Tills  statute  gives  to  the  board 
of  trustees  the  right  to  enact  tbat  tbe  work 
shall  be  done  on  tbe  cash  system,  or  under 
the  10-year  bond  plan;  and,  in  either  case, 
a  lien  la  allowed  on  the  property  fronting 
on  the  Improvements  to  pay  for  the  same. 

Counsel  for  appellants  insist  tbat  tbe  cost 
of  "Intersections  and  crossings"  must  be  paid 
for  by  the  town,  and  cannot  be  charged  to 
tbe  individuals,  while  appellee's  contention 
is  that,  when  tbe  improvement  is  made  on  tbe 
10-year  bond  plan,  tbe  cost  of  intersections 
and  crossings  shall  be  paid  by  tbe  town ;  but 
if  tbe  improvement  is  made  under  tbe  cash 
system,  it  shall  be  paid  by  the  town  or  the 
property  owners,  as  the  board  of  tmstees  may 
elect.  There  is  an  apparent  conflict  l>etween 
these  two  provisions  In  the  same  section, 
but  they  may  be  harmonized  by  vesting 
in  the  board  of  trustees,  as  authorised  by 
the  statute,  tbe  power  to  say  whether  tbe 
Improvement,  or  what  part  of  It,  shall  be  paid 
by  tbe  town  or  by  tbe  property  owners, 
whether  the  improvement  l>e  made  under  the 
cash  system  or  the  10-year  tMnd  plan.  The 
board  of  trustees  In  this  Instance  directed — 
as  they  bad  the  right  to  do — that  the  coet 
of  all  the  Improvements  be  paid  by  the  prop- 
erty owners. 

The  specifications  under  wblcb  tbe  im- 
provements were  made  provided  that  tbe 
contractor  should  keep  the  street  In  r^alr 
for  six  months  and  guaranty  the  curbing  and 
guttering  for  five  years,  and  It  Is  said  for 
appellee  that  this  was  in  effect  charging  tbe 
property  owners  with  the  cost  of  keying  fbe 
streets  in  repair  during  this  time,  when  nnder 
tbe  charter  the  property  owners  can  only  Iw 
charged  with  the  construction  of  the  street 
improvements,  and  not  their  repair.  We 
think  it  was  entirely  proper  tbat  tbe  conn- 
ell  should  impose  on  the  contractor  these 
conditions  to  compel  him  not  only  to  do  Us 
work  in  a  workmanlike  manner,  but  with 
good  material,  and  tbe  evidence  is  to  tbe  ef- 
fect that  when  tbe  work  is  done  in  a  prop- 
er manner,  and  tbe  material  sufficient  for 
the  purpose,  these  conditions  Impose  no 
greater  burden  on  tbe  contractor  than  be 
must  have  assumed  if  they  bad  not  been  ex- 
acted, and  he  had  performed  his  work  In  an 
honest  and  faithful  manner. 

In  respect  to  the  argument  of  counsel  that 
tbe  ordinance  ordering  the  street  to  be  Im- 
proved did  not  Include  the  sidewalk,  we  are 
of  the  opinion  tbat  tbe  word  "street,"  as 
used  in  the  ordinance,  meant  the  «itire  width 
of  the  public  way,  and  included  the  sidewalk. 

Complaint  is  also  made  of  tbe  action  of 
tbe  court  In  correcting  the  assessments.  Un- 
der tbe  section,  supra,  local  assesamenta 
cannot  exceed  50  per  cent,  of  tbe  value  of 
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the  gronnd,  and  It  appeared  that  In  some  In- 
atances  the  assessment  amonnted  to  more 
than  60  per  cent  of  the  value  of  the  ground, 
and,  where  this  was  shown  to  the  conrt,  It 
corrected  the  assessment  by  reducing  the 
amount  of  it  to  50  per  cent,  requiring  the 
town  to  pay  the  remainder.  The  right  to 
correct  ezcesslT^  assessments  in  cases  like 
this  Is  lodged  in  the  court,  and  tlie  court  may 
exercise  this  power  in  the  Interest  of  the 
property  holder  and  to  prevent  exorbitant 
assessments  from  being  charged  against  him. 

It  is  further  said  that  the  contractor  had 
no  right  to  maintain  the  action;  tliat  the 
right  of  action  to  recover  the  cost  of  ..a- 
provements  rests  exclusively  In  the  town. 
The  ordinance  Involved  provided  that  the 
contractor  should  collect  from  the  property 
owners  the  tax  imposed,  and  by  another  or- 
dinance tbe  contractor  was  appointed  the 
special  collector  to  collect  these  taxes.  The 
contractor  was  tbe  real  party  In  Interest,  the 
beneficial  owner  of  the  fund  due  l)y  the 
property  owners.  In  view  of  the  fact  that 
under  the  ordinance  the  contractor  had  the 
right  to  recover  from  the  town  the  contract 
price  that  could  not  bis  exacted  or  collected 
from  the  property  owners,  it  was  entirely 
proper  that  the  action  should  be  Instituted 
in  bis  name  and  against  the  property  owners 
and  the  town,  as  was  done  In  this  case. 

It  Is  also  assigned  as  error  that  the  proper- 
ty owners  were  required  to  pay  the  cost  of 
regradlng  the  sidewalks.  It  does  not  appear 
ttiat  tbe  property  owners  were  charged  with 
tbe  cost  of  regradlng,  except  in  so  far  as 
was  necessary  to  construct  tbe  street  and 
tbe  cost  of  this  construction  they  were  prop- 
erly chargeable  with. 

Tbe  Judgment  Is  affirmed. 


BRTANT  et  aL  v.  McKINNBT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1806.) 

1.  Intants— Agb— Proot. 

Where  plaintiff  testified  that  she  was  mar- 
ried in  January,  1880,  and  that  she  was  then 
going  on  14  years  of  age  and  would  be  14  in 
April;  that  her  father  died  In  1880,  and  that 
she  waa  married  shortly  after  his  death — a  find- 
ing that  she  was  21  years  of  age  on  November 
26,  1887,  when  she  joined  in  a  deed,  was  prop- 
er, though  she  contradicted  such  statements  as 
to  her  marriage  by  stating  she  was  bom  in 
April,   1867. 

2.  KVIDENCE— FBOOF     OF     BlBTH— BlBLX     Bn- 
TBIK0. 

The  mle  that  entries  in  a  family  Bible 
■tatinc  the  fact  and  date  of  the  birth  of  a  child 
are  admissible  as  the  declarations  of  the  person 
by  whom  the  entries  were  made,  though  such 
person  is  dead,  is  confined  to  original  entries 
made  in  a  Bible  which  contains  a  history  of 
the  facts  concerning  which  it  purports  to 
apeak,  and  does  not  authorize  tbe  admission  of 
entries  copied  from  the  original  on  the  fly  leaf 
of  a  different  Bible. 

[Bd.  Note.— For  cases  in  point  see  vol.  30, 
Cent  Dig.  Evidence,  t  1146.] 

Appeal    from    Circuit   C!ourt    McOra<&eii 
Connty. 

"Not  to  be  officially  reported.* 


Action  by  Cynthia  J.  Bryant  and  others 
against  J.  M.  McKlnney  and  others.  From 
a  Judgment  in  favor  of  defendants,  plain- 
tiffs appeal.    Affirmed. 

Taylor  &  Lucas,  for  appellants.  Hendrlck 
&  Miller,  for  appellees. 

CARROLL,  O.  The  principal  question  in 
this  case  Is  whether  or  not  on  November  26, 
1887,  when  she  Joined  as  vendor  in  a  deed 
conveying  a  small  tract  of  land  to  D.  M. 
Rudolph,  tbe  appellant  was  21  years  of  age. 
Alleging  that  she  was  not  of  age  when  tbe 
deed  was  made,  she  brought  this  action 
against  appellee,  a  vendee  of  Rudolph,  to 
recover  her  interest  In  the  land.  The  appel- 
lant testifying  In  her  own  behalf,  said  re- 
peatedly that  she  was  married  in  January, 
1880,  and  at  tbe  time  of  ber  marriage  she 
was  going  on  14  years  of  age,  and  would  be 
14  in  April,  18Sa  She  also  testified  that  her 
father  died  in  January,  1880,  and  that  she 
married  shortly  after  bis  death.  Accepting 
as  true  ber  statements  In  this  respect  that 
she  was  14  years  of  age  In  April,  1880,  she 
was  21  years  of  age  In  April,  1887,  and 
consequently  was  of  age  when  tbe  deed  was 
made.  It  is  true  that  she  in  one  or  two 
instances  contradicted  these  statements  as 
to  ber  marriage  by  saying  that  she  was 
bom  in  April,  1867,  and  by  evidence  con- 
cerning tbe  birth  of  bet  children;  bat  there 
is  no  reason  why  she  should  not  be  traund 
by  her  reiterated  statements  fixing  her  age 
by  tbe  date  of  ber  marriage,  and  showing 
thereby  that  'she  was  21  years  of  age  when 
tbe  deed  was  made. 

Appellant  introduced  a  family  Bible,  and 
on  the  fly  leaf  of  this  Bible  are  the  fol- 
lowing entries:  "My  first  child  was  bom 
April  4,  1867.  O.  B.  Brown  died  January  6, 
1881."  And  she  testified  that  tbe  entry  as 
to  tbe  date  when  the  first  child  was  born 
referred  to  her  and  was  made  by  her  father, 
whose  name  was  C.  B.  Brown.  She  de- 
clined to  file  the  leaf  upon  which  the  entries 
were  made,  and  which  was  detached  from 
the  Bible,  or  the  Bible,  with  her  deposition; 
but  exhibited  tbe  Bible  and  the  leaf  to  tbe 
attorney  for  appellee  during  ber  examina- 
tion. It  appears  from  her  testimony  and 
ttut  of  her  sister  that  the  entry  giving  the 
date  of  ber  birth  was  first  made  by  ber 
father  in  another  Bible  and  transferred  by 
him  to  this  one  some  10  years  after  ber 
birth,  and  that  the  entry  was  not  made  In 
the  place  set  apart  in  tbe  Bible  for  such 
entries;  and  It  Is  Insisted  for  appellant 
that  this  entry  Is  competent  evidence  to  show 
the  date  of  ber  birtb.  It  is  a  significant 
,  fact  discrediting  the  competency  of  this  rec- 
ord that  It  was  not  made  in  the  place  set 
apart  In  the  Bible  for  entries  of  such  rec- 
ords, and  it  does  not  show  the  date  of  tbe 
birth  of  any  of  tbe  other  children,  or  any 
other  fact  In  the  family  history,  except  tbe 
date  of  the  death  of  ber  father,  and  it  does 
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not  appear  bj  whom  the  entry  respectliig 
biin  was  made.  It  Is  firmly  established  that 
entries  in  a  family  Bible  stating  the  fact 
and  date  of  the  birth,  marriage,  or  death 
of  a  child  or  other  relative  are  competent 
evidence  as  declarations  of  the  person  by 
whom  they  were  made,  and  may  be  admit- 
ted in  evidence  although  the  person  who 
made  them  is  dead.  Whalen  v.  Nisbet,  96 
Ky.  464,  26  8.  W.  188;  Woodard  v.  Splller, 
1  Dana,  179,  25  Am.  Dec.  139;  Supreme 
Council  y.  Margaret  Conlcling  (N.  J.  Err.  & 
App.)  38  Ati.  659,  41  L.  R.  A.  449.  But 
their  admission  is  confined  to  original  entries 
made  in  a  Bible  that  contains  a  history  of 
the  facts  about  which  it  purports  to  speak. 
We  are  not  aware  that  the  admissibility 
of  evidence  of  this  character  has  ever  been 
carried  so  far  as  to  permit  isolated  and  in- 
complete entries  in  Irregular  places  to  be 
admitted  as  competent  evidence,  and  espe- 
cially Is  this  true  when  the  entries  do  not 
appear  to  be  original  entries,  and  l>ear  on 
their  face,  when  considered  in  connection 
with  other  facts  in  this  case,  intrinsic  evi- 
dence of  their  Improbability  as  a  true  record 
of  a  family  history. 

We  are  of  the  opinion  that  the  appellant 
was  21  years  of  age  when  she  executed  the 
conveyance,  and  therefore  the  Judgment  of 
the  lower  court  is  affirmed. 


PFIRRMAN  et  al.  v.  DISTBICT  OF 
CLIFTON. 
<Coart  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

1.  MuNiciPAi,  CoBPOBATiONS— Taxation— Bh- 
roBOEUENT— Action— Bttbdeit  or  Pboof. 

The  petition,  in  an  action  to  enforce  a 
tax,  and  the  exhibits  filed  therewitli,  consist- 
ing of  the  tax  bills  and  ordinances  relating 
thereto,  regular  on  their  face,  make  out  a 
prima  facie  case,  so  that,  on  defendants'  fail* 
ure  to  take  proof  in  support  of  the  averments 
of  the  answer,  putting  in  issue  the  validity  of 
the  ordinances  and  exhibits,  it  is  proper  to 
accept  as  true  the  allegations  of  the  petition 
in  respect  ttiereto. 

2.  SaUE — INTEBEST. 

Act  Feb.  15,  1888  (Acts  1888,  p.  255,  c. 
168)  creating  a  district  with  power  to  con- 
struct streets,  and  to  issue  Ix>nds  for  the  payment 
thereof,  provides  that  the  l>ond8  shall  bear  in- 
terest from  date,  payable  annually,  with  in- 
terest coupons  attached  for  each  annual  in- 
stallment of  interest,  and  gives  the  district  a 
lien  therefor  against  the  property  fronting  on 
such  streets.  It  is  further  provided  that  tax 
bills  shall  be  made  out  against  owners  of  such 
property,  in  such  manner  as  to  pay  off  the  lien 
in  10  years,  attaching  to  the  same  the  amount 
due  from  the  taxpayer  for  district  purposes,  in- 
cluding interest  on  the  sum  unpaid  each  year. 
Beld,  that  it  was  improper,  in  an  action  to 
collect  tiie  tax  for  construction  of  a  street,  to 
add  to  the  principal  sum  the  total  amount  of 
interest  due  for  the  10  years,  and  then  allow 
interest   on    the    total. 

3.  Taxation — Enfobcement — Action  —  Mode 
or  Collection. 

where  taxes  have  been  assessed  against 
property,  and  are  liens  on  it,  and  there  are 
also  other  liens  against  it,  assessed  by  munici- 
pal authority,  ail  the  taxes  due  and  unpaid, 
no  matter  for  what  purpose  imposed,  may  be 
-collected   in  one  action   instituted  in  a  court 


•t  competent  jm-lsdiction,  in  the  absence  of  a 
statute  forbidding  their  collection  in  such  way. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  District  of  Clifton  against 
Casper  Pflrrman  and  others.  Judgment  for 
plaintiff.    Defendants    appeal    Beversed. 

Jno.  S.  Boebuck,  Jr.,  for  appellants.  0.  Ll 
Baison,  Jr.,  for  appellee. 

CABBOLL,  O.  The  appellee,  district  of 
Clifton,  was  created  by  a  special  act  of  the 
Legislature,  approved  February  18,  1888 
(Acts  1888,  p.  266,  c.  158).  It  has  the  power 
to  levy  and  collect  an  ad  valorem  tax  of  50 
cents  on  each  (100  of  the  property  In  the  dis- 
trict, and  also  the  power  to  improve  by  origi- 
nal construction  streets  and  other  highways  In 
the  town.  It  had  the  power  to  construct 
streets  upon  the  10-year  plan,  and  to  issue 
bonds  for  the  payment  of  the  work,  payable 
In  10  years,  and  a  lien  was  given  to  the  dis- 
trict on  the  property  fronting  on  the  streets 
that  might  be  improved.  In  1902  an  act  au- 
thorizing taxing  districts  to  issue  refunding 
bonds  and  to  levy  a  tax  to  pay  the  same  was 
enacted,  and  may  be  found  In  the  Acts  of 
1902,  p.  260,  c.  118.  Under  this  act,  the  trus- 
tees levied  a  special  ad  valorem  tax  of  75 
cents,  and,  under  the  act  of  1888,  a  general 
ad  valorem  tax  of  25  cents ;  and  constructed 
street  improvements  In  front  of  property 
owned  by  appellants.  Appellants  falling  to 
pay  either  the  street  improvement  tar  or  the 
general  levy  tax  of  25  cents,  or  the  special  re- 
funding tax  of  75  cents,  the  appellee  brought 
suit  to  recover  these  taxes  and  to  subject  to  the 
payment  thereof  the  real  property  of  appel- 
lants situated  in  the  district  and  fronting  on 
the  street  that  was  Improved.  Appellee  filed 
with  its  petition,  as. exhibits,  the  tax  bills, 
ordinances,  and  proceedings  of  the  board  of 
trustees,  showing  that  the  tax  was  properly 
levied,  and  the  amount  It  was  entitled  to  re- 
cover. The  appellants  filed  an  answer,  con- 
troverting all  the  allegations  of  the  petition. 
No  evidence  was  taken  by  either  party,  and, 
upon  a  hearing  of  the  case,  the  appellee  was 
adjudged  a  lien  on  the  property  for  all  of 
the  taxes  mentioned,  and  an  order  was  made 
directing  a  sale  of  the  property  to  satisfy  the 
same.  The  property  was  sold  under  this 
Judgment,  when  appellee  became  the  pur- 
chaser for  the  amount  of  the  taxes,  and  after- 
wards a  deed  was  made,  conveying  to  It  the 
property  purchased.  The  Judgment  was  ren- 
dered In  April,  1903,  and  an  appeal  was 
granted  by  the  lower  court,  but  not  pwfected 
in  time ;  and  this  appeal  was  granted  by  the 
clerk  of  this  court 

AppellantB  Insist  that  the  Judgment  Is  er- 
roneous because  the  allegations  of  the  peti- 
tion having  been  traversed  by  answer,  the 
copies  of  the  ordinances,  tax  bills,  and  the 
proceedings  of  the  board  of  trustees  were  not 
sufficient  in  the  absence  of  evidence  to  au- 
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thorlae  a  Judgment.  When  an  action  of  this 
character  la  filed,  and  the  petition  sets  out 
In  proper  form  the  Imposition  of  the  tax,  and 
-the  ordinances  relating  thereto,  the  burden 
is  upon  the  defendant  to  show  any  irregu- 
larity in  the  proceedings  of  the  council.  The 
petition  and  exhibits,  regular  on  their  face, 
make  out  a  prima  facie  case  for  the  plain- 
tiff. As  the  appellants  failed  to  talte  any 
proof  in  support  of  the  averments  of  the  an- 
swer, putting  in  issue  the  validity  of  these 
ordinances  and  exhibits.  It  was  proper  for  the 
lower  court  to  accept  as  true  the  allegations 
of  the  petition  in  the  respect  mentioned. 
Weatherhead  v.  Ck)dy,  86  8.  W.  1089,  27  Ky. 
Law  Rep.  631;  Mulr's  Adm'r  v.  City  of 
Bardstown,  87  S.  W.  1096,  27  Ky.  Law  Bep. 
1150.  It  appears  that  the  street  improve- 
ment tax  assessed  against  the  appellants  was 
$937.60,  due  la  10  yearly  Installments,  with 
6  per  cent  interest  on  the  amount  unpaid  In 
any  year.  In  computing  the  amount  due 
under  this  assessment,  the  total  of  $987.00 
waa  divided  by  10,  making  the  principal  sum 
due  each  year  $93.76;  to  this  was  added 
$06.20  as  interest  on  $93.76  for  10  years,  mak- 
ing a  total  due  each  year  for  10  years  of 
$150.02,  and  6  per  cent  interest  was  allowed 
on  this  sum.  In  other  words.  Judgment  was 
rendered  for  the  amount  of  the  assessment 
$937.60,  and  for  $562.26  Interest  thereon  for 
the  10  years,  and  then  Interest  was  allowed 
on  the  total  of  these  two  sums.  Of  this  meth- 
od of  computing  Interest,  the  appellants  com- 
plain, because  it  allows  compound  Interest 
Appellee  contends  that  where  the  property 
-owner  has  failed  to  pay  the  street  improve- 
ment tax  for  which  bonds  payable  in  10 
years  have  been  Issued,. that  it  is  proper  In 
determining  the  amount  due  by  him  In  an 
action  to  enforce  a  lien  upon  the  property,  to 
add  the  principal  and  Interest  together,  and 
award  interest  on  the  total  sum  until  paid,  In 
order  to  meet  the  bonds  issued  for  the  payment 
of  the  street  which  bear  Interest  payable  an- 
nually at  the  rate  of  6  per  cent. ;  and  argue 
that  unless  this  method  of  computing  Inter- 
est against  defaulting  property  owners  is 
allowed,  the  amount  raised  will  not  be  suffl- 
cient  to  meet  the  bonds  and  Interest  thereon. 
The  act  of  1888,  creating  the  district  of  Clif- 
ton, provides  that  the  bonds  "shall  bear  in- 
terest from  date  at  the  rate  of  6  per  cent 
per  annum,  payable  annually,  and  shall  have 
Interest  coui)ons  attached  for  each  annual  in- 
stallment of  interest" ;  and  further  provides 
that  tax  bills  shall  be  made  out  against  the 
'OTvners  of  real  estate  fronting  and  abutting' 
-on  the  street  improvements  "in  such  a  man- 
ner as  to  pay  off  the  lien  against  such  realty 
for  such  improvements  In  10  years,  attaching 
to  the  same  the  amount  due  from  the  taxpay- 
er for  district  purposes.  Including  Interest  on 
tlie  sum  unpaid  each  year."  Under  this  stat- 
ote,  it  is  proper  to  charge  and  collect  from 
tlie  property  owner  the  amount  of  the  assess- 
lUAnt  for  street  Improvements,  with  interest 


thereon,  payable  annually,  the  Interest  so 
payable  to  bear  simple  interest  from  the  time 
it  becomes  due.  In  this  case,  the  total 
amount  of  interest  due  for  10  years  was 
added  to  the  principal  sum,  and  Interest  al- 
lowed on  the  total.  This  method  of  comput- 
ing the  Interest  was  in  violation  of  the  act, 
and  Imposed  an  unnecessary  and  unreason- 
able burden  on  the  taxpayer,  and  was  not 
needed  to  pay  off  the  l>onds,  and,  In  this  re- 
spect, the  judgment  is  erroneous. 

Appellant  further  Insists  that  it  was  not 
proper  to  bring  an  action  to  enforce  the  col- 
lection of  the  general  tax  of  25  cents  or  the 
refunding  tax  of  75  cents;  that  these  taxes 
must  be  collected  in  the  ordinary  way  pro- 
vided for  the  collection  of  taxes  due  to  coun- 
ties and  the  state.  The  act  creating  the  dis- 
trict does  not  provide  bow  the  tax  shall  be 
collected.  The  act  of  1902,  authorizing  tlie 
imposition  of  a  funding  tax,  provides  that, 
upon  failure  to  pay  this  tax,  the  trustees  may 
proceed  in  any  court  of  competent  jurisdic- 
tion to  enforce  the  lien  for  its  payment,  and 
may  recover  i)er8onaI  judgment  for  the 
amount  due.  Where  taxes  have  been  as- 
sessed against  property,  and  are  liens  upon 
it,  and  there  are  also  other  liens  assessed  by 
municipal  authorities,  all  the  taxes  due  and 
unpaid,  no  matter  for  what  purpose  imposed, 
may  be  collected  In  one  action  Instituted  in 
a  court  of  competent  jurisdiction,  In  the  ab- 
sence of  a  statute  forbidding  their  collection 
in  this  way.  It  is  manifestly  to  the  Inter- 
est of  both  the  city  and  the  taxpayer  that  the 
tax  due  shall  be  collected  In  one  proceeding, 
and  the  property  upon  which  the  tax  is  a  Hen 
sold  at  one  time  to  pay  all  the  taxes  due.  If 
It  were  necessary  to  sell  at  different  times 
the  property  of  a  taxpayer  for  the  several 
classes  of  taxes  due  by  him.  It  would  Impose 
an  unnecessary  burden  on  the  taxpayer,  and 
result  In  encumbering  his  property  with  liens 
that  would  Injuriously  affect  his  interest 
Therefore,  it  was  proper  for  appellee  to  pro- 
ceed In  one  action  to  collect  the  taxes  due  by 
appellant  for  street  improvements  and  the 
tax  Imposed  under  the  act  of  1888  and  the 
act  of  1902,  and  to  sell  In  this  action  so  much 
of  his  property  as  might  be  necessary  to  pay 
the  whole  amount  of  these  taxes. 

For  the  error  mentioned,  the  judgment  Is 
reversed  for  proceedings  In  conformity  to 
this  opinion. 


STEVENS  V.  STEVENS. 

(Court  of  Appeals  of  Kentucky.    Oct  16,  1906.) 

1.  DiVOROB— Answeb. 

Under  Civ.  Code  Prac  §  95.  providing  thnt 
an  answer  may  contain  "(1)  a  traverse;  (2) 
a  statement  of  facts  which  constilate  an  estop- 
pel against,  or  avoidance  of,  a  cause  of  action 
stated  In  the  petition" — the  answer,  in  an  no- 
tion for  divorce  on  the  ground  that  the  parties 
bad  lived  apart  for  five  years,  may  state  that 
the  separation  had  been  on  account  of  plain- 
tiff's   absence,    ostensibly    in   search    of    work. 
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and  that  during  such  time  defendant  (umisbed 
him  money,  and  urged  him  to  return,  and  he 

Sromised  to  do  so,  and  she  relied  on  his  prom- 
le,  but  be  failed  to  keep  it,  though  the  same 
facta  would  have  been  provable  under  a  proper 
traverse. 
2.  Sake— 111  VINO  Apabt  itob  Five  Tears. 

To  authorize  a  divorce  on  the  ground  that 
the  parties  have  lived  apart  for  the  last  five 
years,  there  must  have  been  some  act  or  state- 
ment by  the  party  not  in  fault  signifying  an 
intention  to  cease  living  with  the  other ;  and 
mere  absence  of  the  husband  on  the  pretense 
of  seeking  employment,  without  notice  to  the 
wife  of  any  other  purpose,  is  not  enough. 

[Ed.  Note.— For  cases  in  point,  see  voL  17, 
Cent   Dig.   Divorce,   H   107-113.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  r^wrted." 

Action  by  John  Stevens  against  Holda 
Stevens.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

Kinney  &  Fitzgerald,  for  appellant  Pat- 
rick Curtis,  for  appellee. 


LAS8INO,  J.  Plaintiff,  John  Stevens, 
filed  bis  petition  In  the  Jefferson  circuit 
court  In  April,  1903,  against  Us  wife,  Hulda 
Stevens,  seeking  divorce  from  ber  on  tbe 
grounds  of  their  having  lived  separate  and 
apart  for  more  than  five  years  last  past, 
without  any  cohabitation  between  them.  To 
tbis  petition  tbe  wife,  Hulda,  filed  her  an- 
swer, admitting  their  marriage  in  1863,  but 
denying  that  tbey  bad  lived  separate  and 
apart  for  more  than  five  years  last  past, 
without  any  cohabitation  between  them,  and 
alleging  affirmatively  that  she  bad  at  all 
times,  and  always,  lived  as  plaintiff's  wife 
-and  subject  to  his  command.  She  says  It  Is 
true  that  tbey  have  been  separated  for  sev- 
eral years  on  account  of  ber  husband's  be- 
ing from  home,  ostensibly  in  search  of  work ; 
that  during  all  of  this  time,  since  be  first 
went  away  for  that  purpose  In  1892,  she 
has  furnished  bim  money  from  time  to  time, 
the  result  of  her  own  labor;  that  she  has, 
during  these  years,  followed  him  to  other 
cities  and  urged  him  to  return  with  ber,  and 
that  he  promised  to  do  so,  but  be  failed  to 
keep  his  promise  and  return  to  ber,  or  to  do 
anything  towards  supporting  ber;  that  she 
continued  to  rely  upon  his  promise  to  return 
to  her,  and  has  at  all  times  been  ready  and 
willing  to  do  and  perform  all  the  duties 
which  a  wife  owes  her  husband,  and  prays 
for  an  allowance  pending  the  litigation,  as 
she  is  without  means  and  sick.  Plaintiff 
moved  the  court  to  strike  out  of  the  answer 
all  the  affirmative  matter  contained  therein, 
and  to  strike  the  answer  from  tbe  files,  both 
of  which  motions  were  overruled.  There- 
upon the  defendant  filed  an  amended,  answer 
and  counterclaim  in  which  she  set  up  the 
fact  that  plaintiff  had  abandoned  her  for 
more  than  one  year  without  any  fault  on 
her  part,  and  that  be  bad  habitually  behaved 
toward  ber,  for  not  less  than  six  months. 


In  such  a  cruel  and  Inhuman  mann«  as  to 
Indicate  a  settled  aversion  to  ber  and  de- 
stroy permanently  her  peace  and  happiness, 
and  prayed  that  the  petition  of  plaintiff 
be  dismissed,  and  that  she  be  given  Judg- 
ment a  mensa  et  thoro  against  tbe  plain- 
tiff, for  costs,  reasonable  attorney's  fee,  and 
all  proper  relief.  Plaintiff  replied,  denying 
the  affirmative  matter  of  the  answer  as 
amended.  The  proof  shows  that  plaintiff 
and  defendant  had  been  married  about  40 
years  at  tbe  date  of  the  filing  of  the  suit 
for  divorce;  that  they  bad  four  chfldren,  all 
of  them  married;  that  for  from  10  to  15 
years  before  the  filing  of  tbe  suit  plaintiff 
bad  been  very  Improvident,  and  bad  gon* 
over  tbe  country  presumably  In  search  of 
work.  His  wife  had  followed  him  to  va- 
rious places,  and  bad  at  all  times  manifest- 
ed a  great  deal  of  Interest  In  ber  hus- 
band's movements.  She  bad  furnished  blui 
means  out  of  the  savings  from  her  woiii  to 
enable  him  to  live  whilst  seddng  employ- 
ment. Since  1892,  plaintiff  has  not  lived 
with  or  In  anywise  provided  for  tbe  support 
of  bis  wife,  nor  have  they,  within  five  years 
last  past,  as  testified  to  by  two  of  their 
children,  cohabited  together.  During  this 
time  plaintiff  has  promised  to  return  to  bis 
wife.  She  has  followed  him  in  person  or 
by  letter  over  the  country  wherever  be  went, 
has  sent  blm  money  from  time  to  time  as  he 
requested  It,  even  selling  tbe  sliver  plate  given 
her  on  tbe  twenty-fifth  anniversary  of  their 
wedding,  to  supply  him  with  money.  These 
are  tbe  facts  proven,  and  upon  this  proof 
tbe  court  rendered  «  Judgment  dismissing 
the  petition  for  divorce  and  granting  tbe 
wife  a  divorce  from  bed  and  board,  and 
allowed  ber  alimony,  and  from  this  Judgment 
tbe  plaintiff  appeals. 

Three  errors  are  complained  of  by  appel- 
lant: First  tbat  the  chancellor  erred  In 
overruling  bis  motion  to  strike  from  the 
answer  certain  words  designated  In  bis  mo- 
tion; secpnd.  In  failing  to  sustain  his  ex- 
ceptions to  the  depositions  taken  by  appel- 
lee; and  third,  tbat  the  Judgment  of  the 
chancellor  was  contrary  to  tbe  law  and 
the  evidence. 

It  Is  true  that  as  tbe  petition  set  up,  as 
the  ground  for  the  relief  asked,  that  plain- 
tiff and  tbe  defendant  bad  been  living  sep- 
arate and  apart  for  more  than  five  years 
last  past  without  any  cohabitation  between 
them,  defendant  might  have  contented  her- 
self with  a  traverse  of  the  allegations  of 
tbe  petition;  but  o  provided  In  section  95 
of  tbe  Civil  Code  of  Practice,  she  may  also, 
where  it  Is  necessary  .to  present  her  entire 
defense,  plead  other  matter  constituting  an 
estoppel  or  avoidance.  We  are  of  opinion 
that  tbe  matter  complained  of,  and  which 
plaintiff  sought  to  have  strickoi  fnxn  the 
answer,  was  necessary.  If  true,  to  present 
her  entire  defense  ta  plaintiff's  petition,  and 
the  court  properly   refused   to   strike  such 
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matter  from  the  anawer,  or  to  atrlke  the 
answer  from  the  flies. 

The  record  does  not  disclose  the  fact  that 
the  chancellor  passed  upon  the  exceptions 
filed  by  appellant  to  the  depositions  taken 
by  appellee,  and,  having  failed  to  sustain 
or  overrule  them,  the  depositions  complain- 
ed of  remained  In  the  case,  and  doubtless 
were  considered  by  the  chancellor  In  arriving 
at  his  Judgment  We  are  of  opinion  that  the 
testimony  in  the  depositions  complained  of, 
where  material,  tended  to  support  the  alle- 
gations set  forth  in  appellee's  answer,  and 
the  trial  ■  court  should  have  overruled  the 
exceptions  filed  thereto. 

We  come  now  to  the  third  error  complain- 
ed of,  which  is  that  the  Judgment  refusing 
the  divorce  and  dismissing  the  petition  is 
contrary  to  the  law  and  the  evidence,  and 
appellant  relies  upon  the  case  of  Clark  v. 
Clark,  63  S.  W.  044,  21  Ky.  Law  Rep.  955. 
This  case,  however,  differs  in  one  material 
respect  from  that  of  Clark  y.  Claric.  In  this 
case  appellant  left  home  ostensibly  in  search 
of  employment.  Appellee  had  no  notice 
whatever  that  it  was  the  Intention  of  appel- 
lant to  cease  living  with  her.  On  the  con- 
trary, by  her  every  act  and  deed  it  Is 
clearly  manifest  that  she  took  the  opposite 
view,  and  expected  him  either  to  return  to 
her,  or,  npon  obtaining  permanent  employ- 
ment, to  send  for  her.  He  does  not  attempt 
to  show  that  she  was  in  anywise  at  fault 
In  the  Clark  Case  it  is  evident  the  wife 
abandoned  the  husband  because  of  miscon- 
duct on  bis  part,  and  the  court  In  that  case 
held  that,  even  though  be  were  In  fault  If 
they  had  lived  separate  and  apart  for  five 
years,  without  cohabitation,  the  court  should 
grant  the  divorce.  Bnt  there  was  in  that 
case — as  there  must  of  necessity  be  in  every 
case  where  a  decree  is  granted — some  act 
done,  or  statement  made,  by  the  party  not 
in  fault  signifying  an  Intention  to  cease  liv- 
ing with  the  other  party.  Otherwise  a  de- 
signing husband,  desiring  to  rid  himself  of 
his  wife  and  having  no  meritorious  ground, 
could  go  abroad,  and,  under  the  guise  of 
seeking  knowledge  or  wealth,  could  remain 
away  from  bis  wife  for  a  period  of  five  years 
or  more,  and  then  return,  institute  his  pro- 
ceeding, and  be  divorced  upon  the  ground 
of  having  lived  separate  and  apart  from  his 
wife  the  statutory  length  of  time,  although 
bis  wife  may  have  been  waiting  all  the 
while  for  his  return  to  their  home,  and  have 
hnd  not  the  slightest  notice  of  bis  intention 
not  to  do  so.  This  court  has  held  that  the 
husband  is  not  entitled  to  a  divorce  from  his 
wife  on  the  ground  of  abandonment  where 
she  has  become  a  lunatic  and  is  'confined 
In  the  asyltun  for  fire  years  (Pile  v.  Pile, 
«4  Ey.  808,  22  S.  W.  215),  for  In  this  case 
the  court  properly  held  that  there  was  no 
legal,  although  an  actual,  separation,  be- 
cause the  mind  of  the  wife  being  impaired, 
«hA  could  not  know  they  were  living  separate 


and  apart  The  statute  clearly  means  that 
In  computing  the  five  years  next  before  the 
commencement  of  the  suit  each  party  must 
have  notice  by  some  word,  act,  or  deeck  of, 
the  other  that  be  or  she,  as  the  case  may  be, 
intends  no  longer  to  live  with  the  other,  as 
in  the  case  of  Clark  v.  Clark  where,  for  some 
fault  on  the  husband's  part,  the  wife  aban- 
doned him  and  refused  to  longer  live  with 
him,  or  as  in  a  case  where  the  husband,  for 
some  violation  of  his  country's  laws,  is 
convicted  and  confined  in  the  penitentiary 
for  life.  In  such  a  case  the  wife,  after  the 
expiration  of  five  years  from  the  date  of 
his  conviction,  would  be  entitled  to  a  divorce 
on  this  ground.  But  we  are  unable  to  find 
any  case,  anywhere,  which  supports  the  con- 
tention of  appellant  that  he  could  leave  the 
home  of  his  wife  under  the  guise  of  seeking 
employment,  and  in  this  way  remain  away 
from  her  for  five  years,  or  any  number  of 
years,  and  make  it  a  ground  for  divorce. 
The  fact  that  he  was  away  from  her  will  not 
be  construed  as  a  separation  from,  or  a 
living  apart  from,  his  wife  within  the  mean- 
ing of  the  statute.  The  first  notice  that  the 
wife  had,  so  far  as  the  proof  in  this  case 
shows,  that  appellant  considered  himself  as 
living  separate  and  apart  from  her  was  the 
filing  of  his  petition  seeking  a  divorce.  He 
cannot,  and  should  not  now,  be  permitted  by 
his  own'  wrongful  acts  to  so  distort  the 
facts  as  to  manufacture  grounds  upon  which 
a  court  of  equity  would  divorce  bim  from 
his  wife. 

For  the  reasons  given,   the  Judgment  is 
affirmed. 


HOLCOMB-LOBB  CO.  v.  KAUFMAN. 
(Coart  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

1.  WITN15S.SE8— TbANSACTION    WITH    DECEASED 

Person. 

Where  a  contract  is  made  with  an  agent 
since  deceased,  the  other  party  to  the  negotia- 
tions is  not  competent  to  testi^  as  to  what  was 
said  between  him  and  the  agent  at  the  time 
the  contract  was  made. 

[Bid.  Note.— For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  gj  664,  703.] 

2.  AppeaI/— Pbejudice. 

The  exclusion  of  evidence  Is  not  prejudicial 
where  the  court  later  permitted  the  same  wit- 
ness to  testify  fully  as  to  the  subject  of  the  in- 
quiry, 

[Ed.  Note.— For  cases  in  point,   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  K  4194-4199.] 

3.  Evidence— Receipt— Variance  by  Pabol. 

Where  a  receipt  showed  on  its  face  what 
it  was  for,  the  court  properly  refused  to  permit 
the  maker  to  testify  that  it  was  given  for  a 
purpose   other   than    that   stated   therein. 

[Ed.   Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  1829-1833.] 

4.  CONTINCANOB— ABSKNOK    OV    WITNESS— AI^ 

fidavit. 

Where  an  application  for  a  continuance  for 
absence  of  witnesses  was  denied  on  the  under- 
standing that  the  affidavit  made  for  the  con- 
tinuance might  be  read  as  the  deposition  of 
the  witnesses,  it  was  not  error  for  the  court 
to  permit  the  reading  of  such  afiidavlt  over  as 
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objection  that  the  statements  therein  contained 
were   too   indefinite   and   Tagne. 

[Ed.  Note.— For  cases  in  point,  see  voL  10, 
Cent.  Dig.  Continaance,  Sf  113-116.] 
6.  XDoirrBAOTB  —  Perfobmancb  —  Action    fob 

Advancements— iRSTBUcnoNS. 

In  a  suit  for  advancements  on  a  contract 
for  the  sale  of  ties,  plaintiff  alleged  and  proved 
that  the  ties  were  to  be  delivered  on  the  bank 
of  the  Tennessee  river,  and  the  court  charged 
that,  unless  the  delivery  was  made  as  alleged 
and  claimed  in  the  pleading  and  under  the  con- 
tract, the  jury  should  find  for  plaintiff.  Held, 
that  an  instruction  that  if  plaintiff  agreed  to 
and  did  advance  money  to  defendant  with 
which  she  was  to  buy  ties  and  deliver  the  same 
to  plaintiff  at  the  price  agreed  on.  and  defend- 
ant failed  to  deliver  a  sufficient  number  of  tics 
under  the  contract  to  repay  plaintiff  the 
amounts  advanced,  then  plaintiff  was  entitled 
to  recover,  etc.,  was  not  objectionable,  for  fail- 
ure to  require  that  the  ties  delivered  must  have 
been  delivered  "on  the  bank  of  the  Tennessee 
river." 

6.  Trtai.  —  Verdict  —  Spxoial  Intebbooa- 

T0BIE8. 

Where  an  action  to  recover  advancements 
Involved  only  the  questions  whether  defend- 
ant had  failed  to  deliver  to  plaintiff,  accord- 
ing to  contract,  the  ties  for  which  she  had  been 
paid,  and,  if  not,  to  what  extent  she  had  failed 
to  comply  with  her  contract,  and  whether  the 
parties  had  adjusted  and  settled  their  differ- 
ences, it  was  not  error  for  the  court  to  refuse 
to  propound  special  interrogatories  to  the  jury. 

7.  Same— INSTBUOTTONS — Refitsax. 

Where  the  charge  given  contained  the 
whole  law  of  the  case,  it  was  not  error  for 
the  conrt  to  refuse  additional  Instructions. 

8.  AppeaTz—Vebdict-Evidencf— Review. 

Where  there  is  evidence  tending  to  sup- 
port the  verdict,  it  will  not  be  disturbed  on 
appeal,  though  the  weight  of  the  evidence  is 
against  it. 

Appeal  from  Circuit  Court,  Marsball  Cotin- 
ty. 

"Not  to  be  ofBclally  reported." 

Action  by  the  Holcomb-Lobb  Company 
against  Helen  M.  Kaufman.  EYom  a  Judg- 
ment for  defendant,  pb^lntUI  appeals.  Af- 
firmed. 

Oliver,  Oliver  &  McGregor,  for  appellant 
Wheeler,  Hughes  &  Berry,  for  appellee. 

liASSING,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Marsball  circuit  court.  Ap- 
pellant filed  Its  suit  in  the  Marshall  circuit 
court  In  February,  1905,  seeking  to  recover 
the  sum  of  $3,433.90,  with  Interest  from  ap- 
pellee; said  sum  alleged  to  have  been  ad- 
vanced to  her  for  the  purpose  of  paying  for 
railroad  ties  which  she  contracted  to  deliver 
to  appellant  on  the  banks  of  the  Tenn^see 
rivor,  and  which  she  failed  to  deliver.  Ap- 
pellee answered,  saying  that  if  any  contract 
of  the  nature  or  kind  described  In  the  petition 
was  made  with  appellant.  It  was  made  and 
entered  Into  by  Robert  Holmes,  who  was 
then  her  husband,  and  who  has  since,  to  wit, 
In  January,  1902,  died ;  that  If  her  said  hus- 
band made  said  contract,  it  was  without  her 
knowledge  or  consent,  and  she,  therefore, 
having  no  knowledge  or  Information  suf- 
ficient to  form  a  belief  as  to  whether  or  not 
any  such  contract,  as  set  out  In  the  petition, 
was  entered  Into  or  made,  denied  each  and 


every  allegation  of  the  petition,  and  denied 
that  she  was  Indebted  to  appellant  for  money 

had  and  received,  as  claimed  in  the  petition, 
or  for  any  sum  whatever.    Pleading  further,- 

she  says,  that  on  the April,  1903,  and 

more  than  a  year  after  her  husband's  deatii, 
appellant's  authorized  representative  Inform- 
ed her  that  she  was  Indebted  to  appellant  in 
the  sum  of  $122.08,  on  final  settlement ;  that 
she    knew    nothing   about   the    matter,    but 
for  the  purpose  of  securing  an  adjustment, 
and  to  save  herself  from  worry  and  trouble, 
and  to  buy  her  peace  with  appellant  com- 
pany, she  did,  on  AprU  22,  1903,  deliver  her 
check  to  said  agent  for  $122.08  In  full  settle- 
ment and  satisfaction  of  claims  and  demands 
of  any  kind  or  nature  said  company  should 
have  against  her,   and  that  said   company, 
through  its  authorized  agent,  executed  to  her 
a  receipt  In  full  In  words  and  figures  as  fol- 
lows:   "Paducah,  Ky.    April  22.  1903.    Re- 
ceived of  H.  M.  Kaufman,  check  on  Bank  of 
Benton    for    one    hundred    twenty-two    and 
<"/ioo   dollars  In  full  payment  of  account 
against  Mrs.  H.  M.  Holmes. as  appears  on 
our  books.    The  Holcomb-Lobb  Co.,  by  G.  F. 
McCabe,  Gen'l  Agent"    And  sbe  pleads  and 
relies  upon  said  settlement  payment  and  re- 
ceipt as  a  bar  to  the  company's  right  to  re- 
cover.   The  appellant  replied,  traversing  the 
affirmative  matter  of  the  answer,  and,  by 
agreement    any   affirmative   matter   In   the 
reply  was  traversed  of  record.    Thereupon, 
appellee  moved  for  a  continuance,  and  filed 
an  affidavit  In  support  of  her  motion.    The 
court  overruled  her  motion  for  a  continuance, 
but  permitted  her  affidavit  to  be  read  as  the 
deposition  of  the  absent  witnesses.    The  case 
was  tried  before  a  jury,  and  the  testimony 
Introduced    showed   the   following    state   of 
facts :    That  In  the  year  of  1901,  the  appel- 
lant company  entered  into  an  agreement  with 
R.  H.  Holmes,  then  husband  of  appellee,  who 
acted  for  her,  by  the  terms  of  whicb  be  was 
to  purchase  railroad  ties  for  tbe  company 
and  deliver  them  to  designated  points  on  the 
Tennessee  river.    That  as  the  ties  were  de- 
livered, drafts  would  be  Issued  by  the  agent 
of  the   company,   on  the   company,    for  the 
amount  of  ties  delivered  from  time  to  time. 
The  bills  of  sale  accompanied  the  drafts,  and 
each  bill  of  sale  described  the  number  of 
ties,  the  price  per  tie,  and  the  point  of  de- 
livery, and  was  signed  by  H.  M.  Holmes,  anc 
attested  by  J.  E.  Bugg,  agent  of  the  compan.v. 
as  follows :    "I  hereby  certify  that  the  above- 
named    material    has    been    Inspected,    re- 
ceived, and  branded  by  me  ft>r  the  Holcomb- 
Lobb  Company  as  stated;   that  the  account 
Is  correct,  and  that  I  have  given  draft  of  the 
above  d^te  and  number  in  settlement  of  same. 
[Signed]  J.  E.  Bugg." 

The  bills  of  sale  filed  with  the  proof  call 
for  the  full  number  of  ties  which  the  con- 
tract with  Holmes  provided  for,  and  for 
which  he  was  paid;  but  the  company's  agents 
testified  that  they  never  received  that  nmn- 
ber  of  ties,  and  that  they  only  received  some- 
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tblng  OTer  14,000,  and  tbe  agent,  Bngg,  who 
countersigned  tbe  bills  and  drew  the  drafts 
In  payment  ot  same,  testified  that  tbe  com- 
pany furnished  bim  bat  one  form  of  bill  of 
sale,  and  that  he  used  tbls  without  noticing 
that  it  had  the  clause  therein  reciting  that 
the  ties  had  been  Inspected,  branded,  and  re- 
ceived by  him,  and  that  while  the  bills 
showed  tiiat  he  received  tbe  number  of  ties, 
to-wit,  something  over  30,000,  he  did  not, 
In  fact;  receive  more  than  one-half  of  that 
number.  Appellee  testified  that  she  knew 
nothing  about  the  business,  but  that  shortly 
after  her  husband's  death,  the  agent,  Bugg, 
came  to  her  and  told  her  not  to  worry  about 
the  ties,  that  he  would  have  them  all  gath- 
ered up  and  shipped  In,  and  that  he  was 
satisfied  that  there  would  be  a  number  suf- 
ficient to  square  her  with  tbe  company, 
and  that  she,  relying  upon  bis  statements, 
paid  no  attention  to  tbe  matter.  Another 
agent  of  the  company  told  her  practically 
the  same  thing,  or,  rather,  told  her  that  he 
had  been  employed  by  the  company  to  count 
or  assist  In  gathering  up  tbe  ties,  and 
that  "Bugg  said"  he  thought  that  there  would 
be  enough  to  bring  her  out  even  with  tbe 
company,  or  "about  that"  The  proof  further 
shows  that  In  April,  1908,  the  company 
notified  appellee  that  their  books  showed 
that  she  was  Indebted  to  them  In  the  sum 
of  $122.08;  that  she  paid  this  sum  with 
the  understanding  and  belief  that  It  was 
a  full  and  final  settlement  of  all  matters 
between  herself  and  the  company;  that  a 
month  or  so  thereafter  she  met  the  agent, 
Bugg,  and  he  told  her  tliat  be  had  discov- 
ered that  she  was  entitled  to  pay  for  ties 
which  had  not  been  taken  up  or  received  by 
bim  theretofore,  and  he  thereupon  paid  her 
something  like  $100.  The  affidavit  filed  in 
mipport  of  the  motion  for  a  continuance  was 
read  to  the  Jury,  and  the  agent  of  tbe  com- 
pany was  permitted  to  testify  as  to  what 
tbe  books  of  the  company  would  show  in 
regard  to  the  account  In  suit. 

At  the  conclusion  of  the  testimony  appel- 
lant moved  the  court  to  give  the  Jury  cer- 
tain instructions,  which  it  conceived  to  be 
the  law  of  the  cose,  and  to  propound  to 
the  Jury  nine  interrogatories,  to  which  the 
appellee  objected;  and  appellee  moved  the 
court  to  ^ve  certain  instructions,  which 
were  refused,  and  the  court  on  its  own  mo- 
tion gave  tbe  following  Instructions :  "If  you 
shall  believe  from  the  evidence  In  this  case 
that  a  contract  was  entered  Into  by  and  be- 
tween tbe  plaintiff,  Holcomb-Lobb  Company, 
and  the  defendant,  Helen  M.  Kaufman,  for- 
merly Helen  M.  Holmes,  by  herself  or  agent, 
and  that  under  the  terms  of  said  contract 
plaintiff,  Holcomb-IjDbb  Company,  agreed 
to,  and  did,  advance  to  the  defendant  tbe 
Bums  of  money  set  out  and  claimed  in  plain- 
tlffB  petition,  or  any  part  thereof,  with  which 
money  tbe  defendant  was  to  buy  railroad 
cioss-ties,   and  deliver   same  to   said  com- 


pany, at  the  prices  agreed  upon  between 
plaintiff  and  defendant,  as  alleged  and  claim- 
ed In  the  pleadings  herejn,  and  shall  fur- 
ther believe  from  the  evidence  In  this  case 
that  the  defendant  Helen  M.  Holmes,  failed 
to  deliver  to  plaintiff  a  sufficient  number 
of  cross-ties  under  said  contract  to  repay 
to  plaintiff  the  amounts  of  money  advanced 
by  it.  If  any,  to  her  or  her  agent,  then  you  will 
find  for  the  plaintiff  such  sum  of  money  as  you 
may  believe  from  the  evidence  in  this  case 
would  be  equal  to  the  value  of  tbe  number 
of  cross-ties  so  failed  to  be  delivered  by 
defendant  to  plaintiff,  if  any,  at  tbe  prices 
agreed  upon  between  them,  under  said  con- 
tract, but  not  exceeding  the  amount  claimed 
in  tbe  petition,  to  wit:  $3,433.90.  But  un- 
less you  shall  so  believe  from  the  evidence, 
then  the  law  is  for  the  defendant,  and  you 
will  so  find,  and  this  instruction  Is  given 
you  subject  to  No.  2."  Instruction  No.  2: 
"If,  however,  you  shall  believe  from  the 
evidence  in  this  case  that  before  the  com- 
mencement of  this  action,  the  plaintiff  and 
defendant  had  a  settlement  of  all  matters 
In  controversy  in  this  action,  and  that  the 
plaintiff,  through  its  authorized  agent,  ac- 
cepted $122.08,  and  defendant  paid  said  sum, 
in  full  settlement  and  satisfaction  of  the 
matters  now  in  controversy  in  this  action, 
then  the  law  is  for  tbe  defendant,  and  yon 
will  so  find.  But  unless  you  shall  so  believe, 
then  tbe  law  is  for  the  plaintiff,  as  defined 
in  Instruction  No.  1,  and  you  will  so  find." 

The  Jury  having  considered  the  case,  re- 
turned a  verdict  for  appellee,  and  tbe  com- 
pany appeals. 

Three  grounds  are  relied  upon  for  re- 
versal: (1)  The  trial  court  erred  in  refus- 
ing to  allow  appellant  to  Introduce  before 
the  Jury  competent  evidence,  and  by  allow- 
ing the  appellee  to  Introduce  before  the  Jury 
incompetent  evidence;  (2)  tbe  court  erred 
in  instructing  tbe  Jury,  and  in  refusing  to 
propound  to  tbe  Jury  the  interrogatories 
asked;  and  (3)  that  the  verdict  Is  contrary 
to  the  law,  and  Is  against  tbe  law  and  evi- 
dence, and  not  supported  by  the  evidence. 

Appellant  complains  that  the  court  re- 
fused to  permit  the  witness  Bugg  to  tell 
what  contract  he  made  with  R.  H.  Holmes, 
husband  of  appellee,  on  the  ground  that 
Holmes,  with  whom  the  conversation  was 
had,  was  then  dead,  and  in  so  ruling,  the 
court  said:  "I  believe  that  the  law  is  that 
where  a  contract  is  made  with  an  agent,  and 
the  agent  is  dead,  I  do  not  think  you  can 
prove  what  was  said."  This  ruling  of  the 
court  was  correct;  but,  even  if  it  was  not, 
appellant  was  not  prejudiced  thereby,  for 
the  reason  that  the  court  later  permitted 
this  same  witness  to  testify  fully  as  to  the 
terms  and  provisions  of  the  contract.  And, 
again,  the  appellant  complains  that  the 
court  erred  in  refusing  to  permit  the  wit- 
ness McCabe  to  tell  what  the  receipt  in 
question  was  for.     Where  a  receipt  showa 
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on  Ita  face  what  It  Is  for,  that  Is  the  best 
evidence  as  to  the  purpose  for  which  It 
was  given.  And  the  court  properly  refused 
to  permit  the  witness  who  gave  it  to  testify 
that  It  was  given  for  a  purpose  other  than 
that  stated  In  the  receipt;  and  It  was  for 
the  Jury  to  say  what  was  meant  by  what  It 
said,  judging  from  the  receipt  and  the  cir- 
cumstances surrounding  the  giving  and  re- 
ceiving of  same  by  the  parties^  as  shown 
by  the  proof.  The  witness  W.  A.  Finkerton 
was  asked  tliis  question :  "Did  you  attempt 
to  make  a  settlement  with  her  for  the  com- 
IMiny?"  And  the  witness  answered,  "No,  sir," 
and  the  court,  on  motion,  excluded  both 
the  question  and  answer,  on  the  ground,  we 
presume,  th&t  the  witness  might  state  what 
he  did,  but  not  what  he  attempted  to  do. 
Appellant  also  complains  that  the  court 
erred  in  permitting  the  affidavit  filed  with 
appellee's  motion  for  a  continuance  to  be 
read  to  the  Jury  as  the  deposition  of  the 
absent  witnesses,  because  the  statements 
therein  as  to  what  the  witnesses,  if  present, 
would  say,  are  too  indefinite  and  vague.  It 
Is  true  that  this  affidavit  does  not  throw 
much  light  upon  the  question  at  Issue;  but, 
nevertheless,  the  court,  having  forced  ap- 
pellee to  trial  with  the  understanding  that 
this  affidavit  was  to  be  read  as  the  depo- 
sition of  the  absent  witnesses,  It  would 
have  been  a  manifest  injustice  to  appellee 
to  refuse  to  allow  it  to  be  read,  and  appel- 
lant could  have  avoided  same  by  consent- 
ing to  a  continuance  of  the  case. 

Appellant  complains  of  the  Instructions 
given  by  the  court,  and  especially  to  In- 
struction No.  1,  for  the  reason  that  It  failed 
to  name  tbe  place  of  delivery,  to  wit,  "on 
the  bank  of  tbe  Tennessee  river."  Appellant 
alleged  In  Its  pleadings  that  the  ties  were  to 
be  delivered  on  the  bank  of  the  Tennessee 
river,  and  the  court.  In  its  instructions,  told 
the  Jury  that  If  they  believed  that  plalntlfl! 
furnished  money  to  defendant  with  which 
to  buy  raihroad  ties,  and  deliver  same  to 
plaintiff,  at  prices  agreed  upon  between 
plaintiff  and  defendant,  as  alleged  and  claim- 
ed in  the  pleadings  In  this  case,  then  they 
should  find,  etc.  Plaintiff's  agent,  Bugg, 
testified  that,  under  their  contract,  the  ties 
were  to  be  delivered  on  the  bank  of  the  Ten- 
nessee river,  and  the  court  Instructed  the 
Jury  that  If  they  believed  that  the  defendant 
failed  to  deliver  to  plaintiff  a  sufficient  num- 
ber of  ties  under  said  contract,  then  they 
should  find,  etc.  In  this  case  the  contract 
Itself,  and  every  clause  thereof,  was  denied, 
and  the  Jury  were  the  Judges  of  the  fact 
whether  or  not  the  ties  were  to  be  delivered 
on  the  bank  of  the  river  as  alleged  and  claim- 
ed in  the  pleadings;  and,  as  testified  to  by 
witnesses  for  plaintiff,  the  Instructions,  as 
given  by  the  court,  were  not  prejudicial  to 
the  plaintiff,  when  the  court  told  tbe  Jury 


that  unless  the  delivery  was  made  as  alleged 
and  claimed  In  the  pleadings  and  under  the 
contract,  then  they  should  find  for  plaintiff. 
We  are  ot  opinion  that  in  these  two  inatmc- 
tlons  the  court  gave  to  the  Jury  fairly  the 
law  ot  this  case. 

But  two  questions  were  Involved  In  this 
case:  (1)  Had  appellee  failed  to  deliver  to 
appellant,  according  to  contract,  the  ties  for 
which  she  received  pay,  and.  If  not,  to  what 
extent  had  she  failed  to  comply  with  her  con- 
tract; (2)  had  appellant  and  appellee  ad- 
Justed  and  settled  the  matters  of  difference 
between  them  as  alleged  by  appellee,  at  the 
time  of  the  payment  of  tbe  $122.08  and  the 
execution  of  the  receipt  therefor?  We  are  of 
opinion  that  there  was  no  necessity  for, 
and  that  the  trial  court  was  not  called  upon 
or  required,  to  propound  to  the  Jury  the  in- 
terrogatories which  the  plaintiff  asked  to 
have  propounded,  and,  having  given  the 
whole  law  of  the  case.  It  was  not  error  to  re- 
fuse additional  instructions.  Eixchange  Bank 
V.  OaltsklU,  87  B.  W.  160,  18  Ky.  Law  Bep. 
632.  Where  there  Is  evidence  tending  to  sup- 
port the  verdict  of  the  Jury,  even  though  the 
weight  of  the  evidence  is  against  It,  this 
court  has  repeatedly  held  that  the  verdict 
win  not  be  disturbed  upon  review  here.  The 
proof  shows  that  R.  H.  Holmes,  husband  of 
appellee,  died  In  January,  1902 ;  that  shortly 
thereafter  appellee  all^;es  that  appellant's 
agent  called  upon  her  and  notified  her  not 
to  worry  about  tbe  ties,  that  his  company 
would  look  after  them,  and  that  he  felt 
from  the  way  they  were  turning  out  that 
she  would  come  out  all  right.  If  not  ahead. 
Another  man,  representing  himself  as  the 
agent  of  the  company,  and  claimed  to  be  in 
the  employ  of  the  company,  told  her  practi- 
cally the  same  thing.  These  agents  deny 
making  these  statements.  It  was  for  the 
Jury  to  determine  whether  they  did  or  not, 
and  as  to  whether  or  not  they  had  gathered 
up  the  ties  from  the  woods,  as  she  alleges 
they  told  her  they  would  do.  The  Jury  were 
the  sole  Judges  of  tbe  weight  to  be  given 
the  testimony  of  the  witnesses  who  appeared 
in  this  case.  If  they  believed  the  testimony 
of  appellee,  as  they  evidently  did,  there  was 
abundant  evidence  to  support  tbelr  finding, 
on  either  hypothesis;  that  is,  that  appellee 
had  furnished  the  requisite  number  of  ties  to 
appellant,  and  that  they  had  been  received 
by  appellant,  whether  on  the  bank  of  the  riv- 
er or  In  the  woods,  or  that  appellee  and  ap- 
pellant had  settled  and  adjusted  their  diffa- 
ences  at  the  time  of  the  payment  of  the  $122.' 
08. 

There  were  no  errors  prejudicial  to  the  ap> 
pellant  In  the  conduct  of  the  trlaL  The  jury 
was  fairly  Instructed  as  to  the  law  of  tbe 
case,  and,  there  being  evidence  to  sustain 
the  verdict  of  the  Jury,  the  Judgment  la  af- 
firmed. 
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BUUL  et  aL  r.  OOMMONWBAI/TH. 
(Conrt  of  Appeals  of  Kentucky.    Oct  16,  1906.) 

1.  HouioiDB — ^Pboof   of    Death   of   Pebsor 
Mdbdbbed— Evidence— Sufficiency. 

On  a  trial  for  the  murder  of  a  person 
named,  the  description  of  the  man  by  that  name 
when  living  corresponded  with  the  description 
of  the  dead  man  found.  A  witness  identified 
the  dead  man  as  the  man  alleged  to  have  been 
murdered.  There  was  no  contrary  evidence. 
Beld  sufficient  to  show  that  the  man  alleged 
to  have  been  murdered  was  dead. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig,  Homicide,  f  477.] 

2.  CBiMiNAi  Law— Trial— Evidence— Admis- 

SIBILTTT. 

Where,  on  a  trial  .for  homicide,  the  evi- 
dence showed  a  conspiracy  between  several 
persons  to  commit  it,  evidence  that  articles 
found  near  the  dead  body  were  the  property  of 
one  of  such  persons  was  admissible. 
S.  Same. 

Where,  on  a  trial  for  homicide,  the  proof 
showed  a  conspiracy  between  several  persons 
to  commit  it,  evidence  of  a  witness  that  one  of 
several  men  in  a  wagon  seen  driving  towards 
the  place  where  the  body  of  decedent  was  found 
was  one  of  the  conspirators  was  admissible. 
4.  Same. 

Where,  on  a  trial  for  homicide,  a  witness 
testified  that  he  saw  defendants  at  the  place 
where  decedent  was,  that  he  heard  decedent  ask 
that  they  do  not  hit  him  any  more,  and  that 
he  subsequently  saw  a  horse  and  wagon  drive 
np  and  four  or  five  men  throw  decedent  into 
the  wagon  and  drive  o£f,  the  evidence  of  an- 
other_  witness  that  he  recognized  one  of  the 
men  in  the  wagon  as  one  of  the  defendants  was 
admissible  as  corroborating  the  testimony  of 
the  former  witness. 
8.  Homicide— Evidence — Sufficiency. 

On  a  trial  for  homicide,  evidence  examined, 
and  held  to  justify  a  conviction  of  murder. 
8.  CRTjriNAL   Law— Trial— Instructions. 

Where,  on  a  trial  for  homicide,  the  court 
charged  that  the  law  presumed  that  the  de- 
fendants were  innocent  until  their  guilt  bad 
been  proved  beyond  a  reasonable  doubt,  and 
that  if  on  the  whole  case  the  jury  had  a  reason- 
able doubt  of  the  guilt  of  the  defendants,  or 
either  of  them,  they  should  find  them  not 
gailty,  or  such  one  of  them  not  guilty  as  to 
whom  they  might  entertain  such  doubt,  an 
instruction  that  if  they  believed  that  defend- 
ants, or  either  of  them,  conspired  to  kill  de- 
cedent, and  pursuant  thereto  killed  him,  they 
should  find  them  guilty  of  murder,  was  not 
open  to  the  objection  that,  if  the  jury  believed 
any  of  the  defendants  to  be  guilty,  they  should 
find  them  all  guilty. 

Appeal  from  Circuit  Court,  Bell  County. 
"Not  to  be  officially  reported." 
Jesse  Bull  and  another  were  convicted  of 
murder,  and  tbey  appeal.    Affirmed. 

O.  V.  Riley  and  J.  L.  Reeder,  for  appel- 
lants. N.  B.  Hays  and  C.  H.  Morris,  for 
the  Commonwealth. 

HOBSON,  C.  J.  On  the  13th  of  February, 
1S05,  the  body  of  a  dead  negro  man  was 
found  In  a  gully  about  two  miles  from  Mld- 
dlesboro.  The  place  where  be  was  found 
was  a  thicket  about  30  steps  from  the  road. 
Ttae  body  had  been  there  several  days,  and 
some  snow  was  upon  It.  The  shoes  bad  been 
removed  from  the  feet  A  piece  of  a  watch 
chain  was  hanging  to  the  vest  The  bead 
was   bare.     Not   far   from   the   body   waa 
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found  a  billy,  also  a  man's  cap  and  an  old 
coat.  Tbe  man  was  about  25  years  old, 
was  dressed  in  a  suit  of  blue  overalls,  and 
was  a  black  negro.  In  bis  pocket  was  found 
a  miner's  time  card  made  out  to  Henry  Love. 
His  pocketbook  was  also  found,  but  empty. 
The  body  was  taken  to  MIddlesboro,  and  was 
tbere  Identified  by  a  witness  as  tliat  of  Hen- 
ry Love.  Henry  Love,  three  or  four  days 
before  tbe  finding  of  the  body,  was  at  the 
Keg  House,  a  saloon  in  MIddlesboro,  about 
midnight,  and  went  up  to  the  barkeeper 
with  three  $20  bills  In  his  bands,  asking 
tbe  barkeeper  to  change  them.  This  be  did 
not  do,  and  soon  after  went  home,  leaving 
another  man  In  charge  of  tbe  bar.  Will 
Young,  Clarence  Gray,  and  Jesse  Bull,  with 
others,  were  In  tbe  saloon  that  night  A 
witness  who  had  gotten  drunk  and  gone 
across  tbe  street  and  laid  down  testified 
that  late  In  the  night  be  was  waked  by 
a  noise;  that  be  saw  Will  Toung,  Jesse 
Bull,  Clarence  Gray,  and  two  others  around 
Henry  Love;  that  he  heard  Love  say,  "Ob 
Lordy!  Don't  hit  me  any  more;  I  am  killed 
now!"  that  be  was  afraid  tbey  would  kill 
him  and  crawled  out  of  sight;  tbe  next 
thing  be  saw  a  one-horse  wagon  drove  up, 
and  four  or  five  men  threw  Love  In  the  wag- 
on and  drove  off;  that  he  recognized  Toung, 
Gray,  and  Bull.  Another  witness  testified 
to  hearing  these  men  late  In  the  night  talk- 
ing together,  and  saying  tbey  had  killed 
him,  and  counseling  as  to  what  they  would 
do  with  bim.  A  third  witness,  who  lived 
on  the  road  between  the  t*aloon  and  where 
the  body  was  found,  testified  to  seeing  the 
wagon  come  up  the  road  with  four  or  five 
men  In  it,  and  that  after  a  while  it  returned. 
He  also  recognized  Young  as  one  of  the 
men  In  tbe  wagon.  The  body,  when  found, 
had  three  mortal  wounds  In  tbe  bead,  in- 
fiicted  by  some  Instrument  like  a  billy,  either 
one  of  which  was  sufficient  to  have  killed 
him.  The  billy,  which  was  found  near  the 
body,  and  tbe  cap,  were  identified  as  tbe 
property  of  Yonng.  Love  was  shown  to  have 
bad  on  that  night  a  pair  of  patent  leather 
shoes.  Tbe  defendant  Bull  left  the  next  day, 
and  when  he  returned  bad  on  a  new  suit  of 
clothes  and  patent  leather  shoes.  He  also 
had  money,  and  said  that  be  did  not  have 
to  work  for  It  The  defendant  Gray,  when 
arrested,  had  on  a  watch  from  which  th6 
ring  had  been  torn.  He  gave  it  to  his  brotb- 
er-ln-law,  who  gave  it  to  bis  mother,  and 
she  testified  that  she,  had  lost  It.  The  de- 
fendant Gray's  version  as  to  how  he  came 
by  the  watch,  which  be  said  be  bad  bought 
from  some  man  a  few  days  before,  was 
vague  and  not  confirmed  in  any  way.  Tbe 
defendant  Bull  claimed  that  bis  sister,  who 
lived  in  KnozviUe,  had  given  bim  tbe  money 
to  buy  tbe  clothes  and  shoes;  but  she  was 
not  introduced.  Tbe  defendants  both  denied 
being  present,  or  knowing  anything  about 
tbe  death  of  Love,  but  admitted  that  tbey 
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were  In  the  saloon  that  nlgbt,  and  offered 
no  proof  as  to  their  whereabouts  at  the 
time  referred  to  that  was  at  all  satisfactory. 
The  Jury  on  these  facts  found  them  guilty 
of  murder,  and  fixed  their  punishment  at 
confinement  In  the  penitentiary  for  life. 

It  is  insisted  for  the  defendants  that  the 
commonwealth  does  not  show  that  Henry 
Love  Is  dead.  We  cannot  accede  to  this 
view.  The  description  of  the  living  man, 
his  size,  color,  and  dress,  all  correspond 
with  the  description  of  the  dead  man  and 
substantiate  the  testimony  of  the  witness 
who  identified  the  dead  man  as  Henry  Love. 
There  was  no  contrary  evidence  introduced 
by  the  defendants.  There  was  no  evidence 
that  the  dead  man  was  any  other  than  Hen- 
ry Love.  There  was  clear  proof  of  a  con- 
spiracy between  the  defendants  and  Toung, 
and  therefore  the  proof  that  the  billy  and 
cap  found  near  the  dead  man  were  the 
property  of  Young  was  competent  The 
proof,  also,  of  the  witness  who  recognized 
Young  in  the  wagon  was  competent  The 
proof  of  this  witness  also  served  to  corrob- 
orate the  testimony  of  the  witness  who 
testified  to  seeing  them  load  the  dead  man 
in  the  wagon.  The  verdict  is  not  against 
the  weight  of  the  evidence.  On  the  contrary, 
considering  all  the  circumstances  shown  by 
the  evidence,  the  Jury  were  warranted  in 
finding  the  defendants  guilty. 

It  is  insisted  that  the  first  Instruction  was 
erroneous,  in  that  it  told  the  jury,  in  effect, 
that  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendants 
Jesse  Bill  and  Clarence  Gray,  or  either  of 
them,  in  connection  with  the  other  defend- 
ants, feloniously  conspired  together  to  Icill 
Love  and  pursuant  to  such  conspiracy  did 
Icill  him.  they  should  find  them  guilty  of 
murder.  In  other  words,  it  is  insisted  that 
the  jury  were  told  by  this  instruction  that 
if  the  Jury  believed  either  of  the  defendants 
to  be  guilty,  they  should  find  them  both 
guilty.  The  Jury  could  not  have  so  under- 
stood the  Instrictlons,  for  the  third  instruc- 
tion is  in  these  words:  "The  court  further 
says  to  the  Jury  that  the  law  presumes  the 
defendants  Innocent  of  said  charge  until 
their  guilt  has  been  proven  beyond  a  reason- 
able doubt  and  If  upon  the  whole  case  the 
Jury  has  a  reasonable  doubt  of  the  defend- 
ants, or  either  of  them,  having  been  proven 
guilty  they  should  find  them  not  guilty, 
or  such  one  of  them  not  guilty  as  to  whom 
you  may  entertain  sich  doubt" 

It  is  also  insisted  that  the  court  did  not 
give  the  Jury  the  whole  law  of  the  case; 
but  we  do  not  see  that  there  Is  any  merit 
In  this  contention.  There  is  no  doubt,  under 
the  evidence,  that  Henry  Love  was  murdered 
and  robbed;  that  after  he  was  killed  his 
body  was  taken  in  a  wagon  out  near  the 
gully  where  It  was  found,  for  the  place 
where  the  wagon  was  turned  around  was 
shown  by  the  testimony,  the  track  being 
■till  visible  after  the  body  was  found.    The 


only  real  question  In  the  case  was  whether 
the  defendants  were  parties  to  the  murder. 
This  question  was  clearly  and  fairly  sub- 
mitted to  the  Jury  by  the  instructions. 
Judgment  affirmed. 


ALEXANDER  v.  GARDNER  et  al. 
(Coart  of  Appeals  of  Kentncky.    Oct  10,  1906.) 

1.  Landlord  and  Tenant— Creatiom  of  Kb- 
LATioN— Payment  of  Rent. 

Reservation  of  rent  is  not  essential  to  the 
creation  of  the  relation  of  landlord  and  tenant 

2.  Same— Tenancy  or  License. 

Plaintiffs  conveyed  to  defendant  by  deed 
all  the  timber  and  trees  on  the  tract  of  land 
descrilied,  the  deed  providing  that  the  grantee 
shonld  have  all  the  rights  of  way  and  privileges 
over  and  upon  the  land  usually  extended  to 
lumbermen,  provided  that  the  timber  should 
tie  removed  within  three  years,  and  that  all 
refuse,  timber,  bams,  houses,  cabins,  sheds, 
etc.,  remaining  on  the  premises  at  that  time 
should  revert  to  and  become  the  property  of 
plaintiffs.  Held,  that  such  deed  was  not  a 
mere  license,  but  was  sufficient  to  create  the 
relation  of  landlord  and  tenant 

[BM.  Note. — For  cases  in  point  see  vol.  32, 
Cent   Dig.   Landlord   and   Tenant   i  8.] 

8.  Same  —  Wbtt  ot  Foboibue  Detaineb  — 

Scope  ov  Remedy. 

Where  plaintiffs  conveyed  to  defendant 
the  right  to  remove  certain  standing  timber  un- 
der an  instrument  which  was  in  «Sect  a  lease, 
the  grantee  on  termination  of  his  rights  under 
the  lease  could  be  ejected  by  a  writ  of  forcible 
detainer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  $  1205.] 

Appeal  from  Circuit  Court  Magoffin  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  R.  A.  and  H.  O.  Gardner  against 
William  Alexander.  From  a  Judgment  for 
plaintiffs,    defendant   appeals.     Affirmed. 

D.  D.  Sublett  for  appellant  A,  F.  Byrd. 
for  appellees. 

CARROLL,  0.  In  1901  the  appellees  soM 
and  conveyed  to  appellant  by  deed  duly  adc- 
nowledged  all  the  timber  and  trees  on  a 
tract  of  land  described  In  the  conveyance — 
the  deed  providing  that  the  grantee  should 
have  all  the  rights  of  way  and  prlvil^es 
over  and  upon  the  land  usually  extended 
to  lumbermen  Including  the  right  to  erect 
tramways,  cabins,  buildings,  and  machinery 
necessary  for  the  manufacture  and  removal 
of  timber;  and  provided  that  the  timber 
was  to  be  removed  within  three  years  from 
May  1,  1901,  and  that  all  refuse,  tlml>er, 
barns,  bouses,  cabins,  sheds,  erected  on  the 
premises  by  the  second  party  (appellant) 
and  remaining  In  the  premises  should  re- 
vert and  become  the  property  of  the  present 
owners  (appellees).  On  the  16th  day  of 
May,  1904,  appellees  procured  a  warrant  of 
forcible  detainer  against  the  appellant,  to 
recover  the  possession  of  the  leased  premi- 
ses, and  the  only  question  to  be  determined 
on  this  appeal  is  whether  or  not  a  warrant 
of  forcible  detainer  is  the  proper  remedy 
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In  a  case  like  this.  Code,  i  452,  deflnes  a 
forcible  entry  as  "the  refusal  of  a  tenant 
to  glT*  possession  to  bis  landlord  after  the 
expiration  of  his  term";  and  It  has  been 
held  that  to  maintain  the  writ  of  forcible 
detainer  the  relationship  of  landlord  and 
tenant  must  exist,  and  that  the  reservation 
of  rent  in  some  form,  and  allegiance  to  the 
title  are  the  distinguishing  characteristics  of 
a  contract  by  which  the  relation  of  landlord 
and  tenant  exist  Goldsberry  v.  Bishop,  2 
Duv.  143;  Cuyler  v.  Estls,  64  S.  W.  673,  23 
Ey.  Law  Rep.  1063. 

Did  the  relation  of  landlord  and  tenant  exist 
In  any  degree  t>etween  these  parties  by  vir- 
tue of  the  contract  or  conveyance  referred 
to.  A  tenant  has  been  defined  to  be  one  who 
occupies  the  lands  or  premises  of  another 
in  subordination  to  that  other's  title,  and 
with  bis  assent  express  or  Implied.  Wood 
on  Landlord  &  Tenant,  }  1,  Taylor  on 
Landlord  &  Tenant,  i  14.  No  particular 
form  of  words  Is  necessary  to  create  the 
relation,  nor  does  the  length  of  the  term  or 
the  amount  of  the  compensation  paid  affect 
the  question.  Under  the  contract  In  this 
case,  the  appellant  had  the  right  to  occupy 
the  land  for  three  years  In  consideration  of 
a  stipulated  sum  and  the  privilege  of  erect- 
ing buildings,  putting  machinery  on  the  land, 
and  making  roads  and  tramways  to  enable 
him  to  enjoy  the  premises  for  the  purpose 
for  which  they  were  granted.  He  was  not 
given  the  right  to  use  the  land  except  in  the 
manner  pointed  out  in  the  contract,  nor  la 
the  use  of  the  soil  essential  to  create  the 
relation  of  landlord  and  tenant  If  a  ten- 
ant has  the  right  to  enter  upon  the  premi- 
ses granted  for  a  specified  purpose,  and  to 
this  ^tent  may  enjoy  them,  and  be  does 
this  in  subordination  to  the  title  of  the 
owner  and  with  bis  assent,  and,  as  a  con- 
sideration, pays  money  or  other  thing  of 
value,  or  even  without  the  payment  of  any 
consideration,  the  relation  of  landlord  and 
tenant  is  created.  The  reservation  of  rent 
Is  not  essential  to  create  the  relation,  al- 
though it  is  a  usual  incident  of  tenancy. 

It  Is  Insisted  tbat  this  contract  was  a 
license,  and  not  a  lease,  and  it  is  often  dlffl- 
colt  to  determine  the  difference  between  the 
two;  but  we  think  the  difficulty  In  this  case 
Is  removed  by  the  terms  of  the  contract 
Itself.  A  license  is  defined  to  be:  "An 
authority  to  do  some  act  or  a  series  of  acts 
on  the  land  of  another  without  passing  an 
estate  in  the  land.  It  amounts  to  nothing 
more  than  an  excuse  for  the  act  which 
would  otherwise  be  a  trespass.  Being  a 
personal  privilege,  it  can  be  enjoyed  only 
by  tbe  licensee.  It  is  not  assignable,  so  tbat 
an  undertenant  can  claim  the  benefit  of 
the  license  to  the  licensee."  Tayor  on  Land- 
lord &  Tenant  t  237;  Wood  on  Landlord 
&  Tenant  S  227;  18  Am.  &  Eng.  Bncy.  of 
Law,  1127;  Haywood  v.  Fulmer  (Ind.  Sup.) 
32    M.    B.    674,    18    Lk    B.    A.    4dL    Under 


the  conveyance  here  involved,  the  grantee 
had  the  right  to  sell,  'convey,  or  assign  the 
rights  and  privileges  granted  by  the  con- 
tract and  the  right  to  the  use  for  the  pur- 
poses mentioned  of  all  the  land  described 
therein,  and  at  the  expiration  of  the  term 
was  to  surrender  the  premises;  therefore 
the  contract  had  all  the  elements  of  a  lease, 
and  the  grantee  was  In  effect  a  tenant  of 
the  grantor,  and  consequently  upon  the  ter- 
mination of  the  lease  could  be  ejected  by 
(writ  of  forcible  detainer. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


HOPKINS  COUNTY  v.  GIVENS. 

(Court  of  Appeals  of  Kentucky.    Oct  12,  1906.) 

Counties— Unlawfitl  Afpbopbiatior  —  Axj- 
TiioBiziNG   Action  to   Recoveb. 

Where  an  unlawful  appropriation  of  fnnds 
of  a  county  is  made  by  the  fiscal  court,  and  It 
declines  to  authorize  the  institution  of  an  ac- 
tion to  recover  the  same,  the  county  jud^e, 
acting  as  the  county  court,  may  direct  the  m- 
stitution  and  prosecution  by  the  county  attorney 
of  an  action  in  the  name  of  the  county  for  such 
purpose. 

Appeal  from  Circuit  Court  Hopkins  County. 

"Not  to  be  officially  reported." 

Action  by  Hopkins  County  against  O.  C. 
Olvens.  Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed,  with  directlona 

Ruby  Laffoon,  for  appellant  M.  O.  Givens 
and  Jonson  &  Jennings  for  appellee. 

CARROLL,  C.  In  1902  and  1903  the  ap- 
pellee, Givens,  was  coimty  Judge  of  Hopkins 
county,  and  in  each  of  those  years  the  fiscal 
court  of  that  county  allowed  Judge  Givens 
$225  for  the  purpose  of  paying  the  salary  of 
a  clerk  In  the  county  Judge's  office;  the 
salary  being  made  payable  out  of  tbe  county 
levy.  In  1005  an  effort  was  made  to  have 
the  fiscal  court  ^iter  an  order  directing  the 
county  attorney  to  institute  an  action  to 
recover  from  Judge  Olvens  the  allowances 
made  him,  but  the  fiscal  court  declined  to 
give  such  direction,  and,  thereupon,  the  pre- 
siding Judge  of  the  county,  by  an  order  enter- 
ed on  the  records  of  the  county  court  ordered 
and  directed  the  county  attorney  to  institute 
an  action  against  appellee  to  recover  the 
money.  A  special  demurrer  was  entered  to 
tbe  petition,  and  sustained  by  tbe  court, 
and  tbe  county  appeals. 

The  principal  question  to  be  determined 
is  whether  or  not  tbe  county  court  presided 
over  by  the  county  Judge  alone  is  authorized 
to  direct  the  institution  of  an  action  in  tbe 
name  of  tbe  county  to  recover  funds  Illegally 
allowed  by  the  fiscal  court  when  the  fiscal 
court  declines  to  authorize  the  action.  It  is 
Insisted  for  appellee  that  the  fiscal  court  un- 
der sections  1834  and  1840  of  the  Kentucky 
Statutes,  is  invested  with  sole  power  and 
authority  over  all  the  fiscal  affairs  of  tbe 
county,  and  with  the  exclusive  right  to  au- 
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tborlze  actions  to  be  prosecuted  concern- 
tag  matters  that  Involve  tbe  fiscal  affairs  of 
the  county,  and  that,  In  tbe  absence  of  di- 
rection by  It,  an  action  sucb  as  this  cannot 
be  maintained.  The  salary  of  appellee  as 
county  Judge  was  fixed  by  the  fiscal  court 
previous  to  bis  election,  and  there  is  no 
statute  allowing  the  county  Judge  to  appoint 
a  clerk  of  the  county  court,  or  making  pro- 
vision for  the  payment  of  such  clerk  if  one 
should  be  appointed  by  the  county  judge,  and 
It  is  therefore  Insisted  for  appellant  that 
the  allowance  was  made  without  authority 
of  law,  and  that  the  county  court  composed 
alone  of  the  county  judge  has  a  right  to  di- 
rect the  county  attorney  to  Institute  and 
maintain  an  action  In  the  name  of  the  coun- 
ty to  recover  the  funds  thus  unlawfully  ap- 
propriated. 

In  County  of  Jefferson  v.  Young,  86  S.  W. 
985,  27  Ky.  Iiaw  Rep.  849,  the  fiscal  court 
appropriated  |2,000  to  pay  R.  H.  Young  for 
a  map  of  the  county  outside  of  the  city, 
showing  the  locations  of  lands,  upon  the  Idea 
that  this  map  would  aid  tbe  assessor  in  as- 
sessing the  property,  and  thereby  result  In 
gain  to  the  county.  From  this  allowance  the 
county  attorney  appealed.  In  disposing  of 
the  questions  raised  in  tbe  case,  this  court 
said  that  the  fiscal  court  had  no  authority  to 
make  the  allowance;  that  It  was  restricted 
in  tbe  matter  of  appropriations  to  the  sub- 
jects specified  in  the  statute.  Nor  did  the 
fiscal  court  have  the  power  to  appropriate 
money  to  pay  the  salary  of  a  clerk  for  the 
county  Judge  or  county  court,  as  there  is 
no  provision  In  tbe  statute  authorizing  or 
permitting  the  fiscal  court  to  make  an  ap- 
propriation for  this  purpose^  In  support  of 
the  Judgment  sustaining  the  special  demur- 
rer to  the  petition,  upon  the  ground  that  the 
county  court  had  no  i>ow«r  to  make  an  or- 
der directing  tbe  Institution  or  prosecution 
of  this  action,  our  attention  is  called  to  the 
cases  of  Com.  v.  Tllton,  48  a  W.  148,  20  Ky. 
Law  Rep.  1056,  Id.,  49  S.  W.  2,  20  Ky.  Law 
Rep.  1216,  and  Id.,  54  S.  W.  11,  21  Ky.  Law 
Rep.  1079.  In  these  cases  the  only  question 
decided  was  that  the  taxpayers  of  the  county 
could  not  maintain  an  action  against  the 
county  judge  Involving  matters  concerning 
the  fiscal  affairs  of  the  county,  in  the  ab- 
sence of  an  averment  that  the  fiscal  court 
had  refused  to  authorize  the  institution  of 
such  suit.  After  quoting  section  1834  of  the 
Kentiicky  Statutes,  which  reads:  "Unless 
otherwise  provided  by  law,  the  corporate 
powers  of  the  several  counties  of  this  state 
shall  be  exercised  by  the  fiscal  courts  there- 
of respectively,"  and  section  1840;  which  pro- 
vides that  "tbe  fiscal  court  shall  regulate 
and  control  the  fiscal  affairs  and  property  of 
the  county,"  the  court  said:  "We  are  of  tbe 
opinion  that  by  these  two  sections  of  the 
statute,  all  right  of  action  for  and  on  behalf 
of  tbe  comity  is  in  the  fiscal  court,  and  that, 
until  that  court  rtf  uaes  to  Inatltnte  suit,  no 


one  else  may  do  so."  But  It  was  not  held 
that  an  action  could  not  be  instituted  In  tbe 
name  of  the  county  by  direction  of  the  coun- 
ty Judge  when  the  fiscal  court  had  refused  to 
direct  an  action  to  be  brought 

In  County  of  Jefferson  v.  Waters,  63  S.  W. 
613,  23  Ky.  Law  Rep.  669,  the  fiscal  court 
of  Jefferson  County  allowed  Waters  $1,000. 
The  Jefferson  county  court  made  an  order 
directing  the  county  attorney  to  prosecute  an 
appeal  from  the  Judgment  of  the  fiscal  court 
allowing  the  claim  to  the  Jefferson  circuit 
court  Subsequently  the  circuit  court  upon 
it  being  made  to  appe^ar  that  the  fiscal  court 
had  entered  an  order  directing  the  county 
attorney  to  dismiss  the  appeal,  entered  an 
order  dismissing  It.  In  discussing  the  right 
of  the  county  attorney  to  prosecute  the  ap- 
peal, this  court  said:  "The  right  to  Insti- 
tute, defend,  and  conduct  actions,  motions, 
and  proceedings  of  every  description  vested 
in  the  county  attorney  Includes  the  right  to 
prosecute  an  appeal  from  the  action  of  the 
court  in  a  matter  in  which  the  county  is  in- 
terested when  directed  by  the  county  court 
The  authority  to  give  such  directions  seems 
to  be  vested  in  tbe  county  or  fiscal  court  If 
the  fiscal  court  can  make  an  allowance,  and 
then  prevent  by  Its  order  the  county  attorney 
from  prosecuting  an  appeal  from  It  although 
directed  by  the  county  court.  It  has  the  pow- 
er to  say  that  there  shall  be  no  appeal  to 
the  circuit  court  from  Its  Judgment  except 
with  its  consent  We  are  of  opinion  that  tbe 
order  of  the  county  court  directing  the  coun- 
ty attorney  to  prosecute  the  appeal  cannot 
be  superseded  or  rendered  Ineffectual  by  the 
action  of  the  fiscal  court  in  attempting  to 
control  that  appeal.  The  county  attorney 
is  a  law  oflBcer  of  the  county  to  look  after 
ite  business,  prosecute  and  defend  actions 
against  It  and  it  seems  to  us  that  where  a 
claim  has  been  allowed  against  the  county 
by  the  fiscal  court  It  ought  not  to  be  heard 
to  object  to  having  a  court  of  appellate  Ju- 
risdiction review  its  action." 

In  Boyd  County  v.  Arthur,  82  S.  W.  613, 
26  Ky.  Law  Rep.  906,  the  fiscal  court  eata- 
ed  an  order  directing  that  allowances  1)e 
made  to  certain  Justices  of  the  peace.  Tbe 
county  Judge  objected  to  the  order,  and  or- 
dered that  an  appeal  be  prosecuted,  and  ap- 
pointed and  employed  John  W.  Wood,  an  at- 
torney, to  represent  the  county.  In  its  opin- 
ion, this  court  said:  "It  was  the  duty  of 
the  county  attorney  to  prosecute  the  appeal 
when  directed  to  do  so  by  the  county  court 
When  he  declined  to  discharge  his  duty,  the 
county  Judge  himself  In  the  name  of  thf 
county  prosecuted  the  appeal.  The  county 
judge  as  a  member  of  the  fiscal  court  Is  giv- 
en authority  to  direct  actions  to  be  brought 
on  behalf  of  the  coimty.  When  the  county 
attorney  refused  to  obey  his  order,  he  was 
not  required  to  sit  by  and  see  the  interests 
of  the  county  suffer,  but  might  himself  pro- 
secute the  appeal."    We  consider  these  cssei 
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as  conclnslre  of  the  question  bere  presented, 
and,  as  settling  the  question  that  when  the 
fiscal  court  makes  an  unauthorized  appro- 
priation of  public  funds,  the  county  judge, 
acting  as  a  county  court,  or  the  county  at- 
torney, may,  in  the  name  of  the  county,  ap- 
peal from  such  order ;  and  If  an  unlawful  ap- 
propriation Is  made  by  the  fiscal  court,  and 
It  declines  to  authorize  the  Institution  of  an 
action  for  the  purpose  of  recovering  It,  the 
county  Judge,  acting  as  the  county  court, 
may  direct  the  Institution  and  prosecution 
of  an  action  In  the  name  of  the  county  for 
this  purpose.  The  county  attorney  Is  the 
law  officer  of  the  county.  It  Is  his  duty  un- 
der sections  126  and  127  of  the  Kentucky 
Statutes  to  protect  Its  Interests,  Independent 
of  any  direction  to  do  so,  by  either  the  coun- 
ty or  fiscal  courts,  and,  to  accomplish  this 
end,  be  may  prosecute  an  appeal  to  the  cir- 
cait  court  from  any  order  making  an  unlaw- 
ful appropriation  of  public  money,  or,  after 
It  has  been  appropriated,  may  Institute  an 
action  to  recover  it,  when  so  directed  by  the 
county  or  fiscal  court 

It  tberefore  follows  that  the  Judgment  of 
the  lower  court  must  be  reversed,  with  direc- 
tions to  proceed  In  conformity  to  this  opin- 
ion. 


ILLINOIS  CENT.  R.  00.  r.  CRUSH. 
(Coort  of  Appeals  of  Kentucky.    Oct.  10,  1906.) 

1.  Carkikbs  —  Duty  to  Assist  Passenoeb  — 

Ihstbcction. 

It  not  beinK  the  duty  of  the  employes 
of  a  carrier  to  assist  a  passenger  in  alighting, 
becaose  of  her  sickness  or  other  misfortune, 
unless  such  condition  is  known  to  them,  it  is 
error  to  charge  that  it  was  their  duty  to  assist 
her  if  her  feebleness  was  known  to  them,  "or 
was  apparent,"  this  implying  that  It  was  their 
duty  to  observe  her  condition  to  see  whether 
•be  needed  assistance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §§  1232,  1233.] 

Z  Same— Duty  to  Light  Cab  Steps  and  Di- 

POT   PrATFOBM — INSTBUCTION. 

Having  its  car  steps  and  depot  platform  so 
reasonably  lighted  that  the  ordinary  traveler 
can  see  sufficiently  to  alight  in  safety,  being 
all  that  is  required  of  a  carrier,  it  is  error  to 
instruct  that  it  was  Its  duty  to  have  them  so 
lighted  that  "plaintlS"  might  clearly  see  them. 
{Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  SS   1148,  1149,   1329.1 

Appeal  from  Circuit  Court,  Larue  County. 

"To  be  officially  reported." 

Action  by  Elizabeth  Cruse  against  the  Ill- 
inois Central  Railroad  Company.  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

L.  B.  Handley,  J.  M.  Dickinson,  and 
Trabne,  Doolan  &  Cox,  for  appellant 
Matber  &  Oreal,  for  appellee. 

BARKER,  J.  During  the  month  of  Sep- 
tember, 190i,  the  appellee,  Elizabeth  Cruse, 
took  passage  on  one  of  appellant's  trains  run- 
ning from  Cecilia  Junction  to  Louisville,  Ky.; 


the  latter  place  being  reached  about  8  o'clock 
p.  .m.  on  the  day  of  the  passage.  She  was 
accompanied  by  two  small  children,  and  bad 
as  baggage  two  valises.  When  the  train 
reached  the  depot  In  Louisville,  the  younger 
of  the  children  was  asleep,  and  when  the 
mother  undertook  to  alight  from  the  car 
she  carried  the  sleeping  child,  and  one  of  the 
valises;  the  other  child,  who  seems  to  have 
been  old  enough  to  perform  that  dutj-,  car- 
ried tte  second  valise.  There  were  «ome 
25  or  30  passengers  In  the  coach;  appellee 
being  among  the  last  to  leave.  When  on 
the  steps  of  the  car,  her  foot  slipped,  caus- 
ing her  to  fall,  and,  as  she  claims,  seriously 
injured  herself  by  striking  her  back  against 
the  side  of  the  car.  To  recover  damages  for 
tbls  injury  she  Instituted  this  action,  basing 
her  right  to  recover,  first,  upon  the  insuf- 
ficient lighting  of  the  platform  of  the  coadi 
In  which  she  was  riding;  and,  second,  the 
failure  of  the  employ^  of  appellant  to  ren- 
der her  the  necessary  assistance,  consider- 
ing her  condition,  to  enable  her  to  alight  with 
safety.  There  Is  no  complaint  that  either 
the  steps  or  the  platform  were  not  In  an 
ordinarily  safe  condition;  the  basis  of  the 
complaint  being  the  want,  of  sufficient  light, 
and  the  absence  of  the  assistance  from  the 
employes  before  stated.  Upon  the  trial  the 
Jury  awarded  appellee  a  Judgment  of  $500 
in  damages. 

The  court,  among  others,  gave  the  follow- 
ing Instructions  to  the  Jury: 

"No.  1.  The  court  Instructs  the  Jury  that 
it  was  the  duty  of  the  defendant's  servants 
In  charge  of  the  train  on  which  plaintilf  was 
a  passenger,  toobserve  the  utmost  care,  which 
a  prudent  man  engaged  In  that  business 
would  exercise  under  like  circumstances  for 
the  safety  of  plaintiff,  while  she  was  at- 
tempting to  alight  from  the  car;  and  if  you 
believe  from  the  evidence  that  at  the  time 
she  attempted  to  alight  from  said  train  the 
steps  and  platform,  or  either,  was  Insufficient- 
ly lighted  for  plaintiff  to  see  clearly  said 
steps  or  platform,  and  that  defendant's 
agents  In  charge  of  said  train  failed  to  ex- 
ercise such  care  for  plaintiff's  safety  in 
alighting  as  would  appear  to  a  prudent  man 
to  be  reasonably  necessary  under  like  cir- 
cumstances, or  If  you  believe  from  the  evi- 
dence that  plaintiff  was  In  feeble  health, 
and,  by  reason  thereof,  required  aid  to  alight 
in  safety,  and  that  her  feebleness  was  known 
to  defendant's  agents  In  charge  of  said  train, 
or  was  apparent,  and  that  said  agents  failed 
to  exercise  such  care  for  plaintiff's  safety 
as  would  appear  to  a  prudent  man  engaged 
in  like  business  to  be  reasonably  necessary, 
and  that  by  reason  of  said  agent's  failure. 
If  any,  to  render  such  aid,  plaintiff  was  In- 
jured, you  should  find  for  the  plaintiff." 

"No.  5^.  The  court  Instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
car  steps  from  which  plaintiff  alighted,  and 
the  station  platform  upon  which  she  alight- 
ed, were  both  sufficiently  lighted  at  the  time 
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the  plaintiff  bo  attempted  to  allgbt,  so  that 
she  could  have  seen  clearly  how  to  alight  In 
safety,  or  unless  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  In  such  feeble 
health  as  to  require  more  than  ordinary  care 
and  assistance  from  the  defendant's  agents 
and  servants  in  charge  of  the  train,  and 
that  said  feebleness  was  known  to  the  said 
agents  and  servants,  or  was  apparent  to 
them,  then  .the  law  Is  for  the  defendant,  and 
the  Jury  «hould  so  find.  And  the  court  fur- 
ther instructs  the  Jury,  although  the^  be- 
lieve from  the  evidence  that  the  car  steps 
and  station  platform,  or  either,  were  insuf- 
flciently  lighted,  and  that  the  plaintiff  was 
in  feeble  health,  and  this  was  known  to  said 
agents  and  servants,  or  was  apparent,  they 
will  find  for  the  defendant,  unless  they  be- 
lieve from  the  evidence  that  the  defendant's 
agents  and  servants  in  charge  of  the  said 
train  did  not  exercise  such  care  for  plain- 
tiffs safety  In  alighting  as  would  appear  to 
a  prudent  man  to  be  reasonably  necessary 
under  like  circumstances." 

The  main  question  to  be  disposed  of  is 
the  correct  ascertainment  of  the  duty  of  as- 
sistance a  common  carrier  owes  a  passenger 
situated  as  was  appellee  at  the  end  of  her 
journey.  The  question,  so  far  as  we  know, 
has  never  been  adjudicated  by  this  court, 
and  we  are  thus  forced  to  borrow  what  light 
we  can  from  other  authority. 

In  the  case  of  the  Missouri  Pacific  Rail- 
road Company  ▼.  Wortham  (Tex.)  10  8.  W. 
471,  3  L.  R.  A.  368,  it  was  said:  "It  may  be 
conceded  that  it  appellants  had  bad  a  proper 
platform  at  the  station,  upon  which  the 
passengers  could  have  alighted,  their  duty 
as  to  this  matter  would  have  been  discharged, 
and  that  they  were  not  called  upon  to  render 
personal  assistance." 

In  Raben  v.  Central  Iowa  Railway  Com- 
pany (Iowa)  34  N.  W.  621,  the  court,  in 
crlticlBlng  an  Instruction  given  upon  the 
trial  of  the  case,  said:  "The  doctrine  of  this 
instruction  Is  that  it  was  the  duty  of  defend- 
ant's employes  to  assist  plaintiff  to  alight 
from  the  train,  and  If  they  negligently  failed 
to  perform  that  duty,  and  started  the  train, 
without  looking  and  seeing  that  she  had  left, 
defendant  Is  liable  for  the  injury.  This  doc- 
trine cannot  be  sustained.  It  is  undoubtedly 
the  duty  of  a  railroad  company  to  provide 
suitable  and  safe  means  for  entering  and 
alighting  from  its  trains,  bat  having  done 
this,  and  having  stopped  Its  train  in  proper 
position  to  enable  the  passengers  to  avail 
themselves  of  these  means  in  entering  and 
alighting,  it  is  not  bound  to  render  them  per- 
sonal assistance.  The  contract  of  the  carrier 
is  that  he  will  carry  the  passenger  safely 
and  in  a^  proper  carriage,  and  afford  him  con- 
venient and  safe  means  of  entering  and 
alighting  from  the  vehicle  in  which  be  car- 
ries him,  but  he  does  not  contract  to  render 
him  personal  service  or  attention  beyond 
that." 

In  Tamell  t.  Kansas  City,  Fort  Worth 


&  M.  R.  R.  Company,  118  Mo.  570,  21  S. 
W.  1,  18  L.  R.  A.  599,  the  nile  on  the  ques- 
tion under  consideration  Is  thus  stated:  "la 
the  circumstances  heretofore  stated.  It  was 
no  part  of  the  duty  of  the  defendant's  em- 
ployes to  alight  from  the  train  and  assist 
passengers  thereon,  and  negligence  cannot 
therefore  be  based  on  such  alleged  failure. 
MTien  access  to  the  cars  of  a  railroad  com- 
pany is  easy,  as  In  the  case  at  bar,  such  as- 
sistance cannot  be  claimed  as  a  matter  of 
right  It  has  been  ruled  that  it  is  not  the 
duty  of  a  railroad  company  to  assist  a 
passenger  In  alighting  from  a  train,  and  fol- 
lowing the  reasoning  which  denies  the  right 
of  assistance  to  a  passenger  from  a  train 
would  also  deny  it  In  getting  on  a  train.  The 
two  cases  cannot  be  distinguished  In  prin- 
ciple."      , 

In  Hurt  V.  St.  Louis,  Iron  Mountain  & 
I.  R.  R.  Co.  (Mo.)  7  S.  W.  1,  4  Am.  St  Rep. 
374,  It  Is  said:  "All  the  duty  the  law  im- 
poses upon  a  conductor  acting  as  the  agent 
of  a  corporation,  in  order  to  comply  with 
the  obligation  of  tbe  carrier  to  the  passenger, 
is  to  carry  him  safely  to  the  point  of  destina- 
tion, and  announce  the  arrival  of  the  train 
at  tbe  station,  and  give  him  reasonable  i^ 
portunlty  to  leave  tbe  car.  When  this  Is 
done,  tbe  duty  of  tbe  conductor  ceases." 

In  Sevier  v.  Vicksburg  Railroad  Company, 
61  Miss.  11,  48  Am.  Rep.  74,  the  duty  of  the 
common  carrier  to  passengers  was  thus 
stated:  "It  was  not  the  duty  of  tbe  con- 
ductor to  arouse  the  appellant  on  the  ar- 
rival of  the  train  at  Jackson,  by  any  special 
means  applicable  to  bis  condition  as  being 
sick  and  drowsy.  The  business  of  tbe  con- 
ductor was  to  manage  the  train,  according 
to  the  established  regulation,  and  not  to  vary 
them  for  an  individual.  Regulations  are 
made  for  tbe  traveling  public,  and  should 
be  reasonable,  as  adapted  to  tbe  convenience 
of  this  publla  If  persons  sick  or  under  any 
disability  which  renders  ithem  unable  to 
conform  to  tbe  reasonable  regulations  for 
the  community  generally  are  Inconvenienced 
by  this  inability,  they  have  no  legal  cause  of 
complaint  against  a  carrier  who  undertakes 
to  carry  tbe  public  generally,  acoordiog  to 
a  plan  adopted  to  suit  persons,  g^enerally, 
in  a  condition  to  travel,  and  not  designed  to 
meet  the  wants  of  those  not  In  snch  condi- 
tion. Tbe  obligation  of  the  carrier  was  to 
carry  tbe  appellant 'safely  to  Jackson,  and 
on  arrival  there  to  announce  the  fact  and 
afford  an  opportunity  for  him  to  leave  the 
car.  That  he  was  asleep,  and  that  his 
sleep  was  induced  by  sickness,  did  not  en- 
title him  to  special  attention.  It  was  his 
misfortune  to  l>e  sick,  and  yet  'called  oo 
to  act  as  a  well  man,  being  on  a  train  run 
for  those  able  to  travel  on  cars,  and  conform 
to  the  regulations  for  their  operation.  One 
too  sick,  or  from  any  cause  not  able  to  do  u 
travelers  usually  do  In  conforming  to  tbe 
usage  in  nmning  trains   for  the  traveling 
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pnbllc,  should  avoid  them,  or  secure  the  as- 
sistance necessary  to  enable  them  to  ac- 
coinpllRh  what  is  required  of  passengers 
generally." 

In  Lalliln  t.  Buffalo  &  Southwestern  R. 
R.  Co.,  106  N.  X.  141,  12  N.  B.  602,  60  Am. 
Rep.  433,  the  court  said:  "On  the  evening 
when  this  accident  happened  the  evidence 
tends  to  show  It  was  dark,  and  the  platform 
was  not  plainly  visible.  It  was  somewhat 
lighted  by  light,  which  came  from  the  car 
windows,  the  depot  windows  and  a  lantern 
In  the  hands  of  the  conductor,  and  It  does 
not  appear  that  it  was  ever  lighted  in  any 
other  way.  The  fact  that  It  was  dark  made 
It  Incumbent  upon  the  plaintiff  to  take  the 
greater  care.  She  could  have  kept  hold  of 
the  Iron  railing  until  her  foot  touched  the 
platform,  and  then  she  would  have  been  safe. 
It  was  not  the  duty  of  defendant  to  furnish 
some  one  to  aid  her  In  alighting  from  the 
car." 

In  the  case  of  the  New  Orleans,  etc.,  R.  R. 
Oo.  T.  Statham,  97  Am.  Dee.  478,  the  Su- 
preme Court  of  Mississippi  say:  "Railroad 
cars  are  not  traveling  hospitals,  nor  their 
employes  nurses.  Sick  persons  have  the 
right  to  enter  the  cars  of  a  railroad  com- 
pany ;  as  common  carriers  of  passengers  they 
cannot  prevent  their  entering  their  cars.  If 
they  are  incapable  of  taking  care  of  them- 
selves, they  should  have  attendants  along 
to  care  for  them,  or  to  render  them  such  as- 
sistance as  they  may  require  in  the  cars, 
and  to  assist  them  from  the  cars  at  the 
point  of  their  destination.  It  is  not  the 
duty  of  condnctors  to  see  to  the  debarkation 
of  passengers.  They  should  have  the  sta- 
tions announced ;  they  should  stop  the  train 
sufficiently  long  for  the  passengers  for  each 
station  to  get  off.  When  this  Is  done,  their 
duty  ,  to  the  passenger  is  i>erformed.  All 
assistance  that  a  conductor  may  extend  to 
ladles  without  escorts,  or  with  children,  or 
to  persons  who  are  sick  and  ask  his  assist- 
ance in  getting  on  and  off  trains,  Is  purely 
a  matter  of  courtesy,  and  not  at  all  Incum- 
bent upon  him  In  the  line  of  his  public  duty." 

In  5  Am.  &  Eng.  Bncycl.  of  Law,  tit  "Car- 
riers of  Passengers,"  p.  679,  the  author  says : 
"It  cannot  be  laid  down  as  a  rule  of  law  that 
it  is  the  duty  of  the  carriers  to  assist  Its 
passengers  In  boarding  or  alighting  from  its 
vehicle  or  carriage;  nor  Is  it  necessarily 
incumbent  upon  Its  servants  to  direct  a 
passenger  how  he  shall  get  on  or  off." 

In  6  Cyc.  tit  "Carriers,"  p.  611,  the  learn- 
ed author  says:  "Nor  in  general  Is  there 
any  duty  to  assist  a  passenger  In  entering 
or  alighting  from  the  train  or  other  con- 
veyance, unless  there  is  some  unusual  dan- 
ger or  difficulty  arising  from  the  place  or 
means  afforded  for  alighting,  or  the  passen- 
ger is,  to  the  knowledge  of  the  servants  of 
the  carrier,  infirm,  or  under  some  disability." 

There  is  nothing  in  the  opinion  in  the 
case  of  Cincinnati,  Mew  Orleans  &  Texas 


Pacific  Railroad  Company  t.  Bell,  74  S.  W. 
700,  25  Ky.  Law  Rep.  10,  in  conflict  with 
the  rule  sustained  by  the  foregoing  au- 
thorities. In  that  case  the  lowest  step  of 
the  car  was  23  Inches  from  the  platform, 
and  the  evidence  of  the  plaintiff  tended  to 
show  that  she  bad  ridden  on  the  defend- 
ant's train  many  times,  and  alighted  at  that 
particular  platform,  and  had  been  accustomed 
to  find  a  box  or  stool  to  shorten  the  distance 
when  she  alighted  from  the  train,  and  that 
it  was  so  dark  she  did  not  notice  the  absence 
of  the  box  on  the  occasion  upon  which  she 
received  her  injury.  The  testimony  of  the 
defendant's  brakesman  showed  that  he  had 
orders  to  assist  the  passengers  In  alighting, 
and  he  claimed  to  have  done  so.  This  was 
denied  by  the  plaintiff,  and  the  Issue  thus 
formed  was  decided  adversely  to  the  cor- 
poration by  the  Jury. 

We  have  no  such  question  in  the  case  at 
bar.  Here  neither  the  steps  or  the  platform 
are  complained  of.  The  plaintiff  fell  be- 
cause her  hands  were  occupied  In  holding 
her  sleeping  child  and  the  valise,  so  tliat 
she  could  not  steady  herself  by  catching  hold 
of  the  iron  railing,  and  thus  preventing 
her  fall  as  she  descended  the  steps  to  the 
platform.  Obviously,  It  Is  not  Incumbent  on 
the  employes  of  a  carrier  of  passengers,  on 
their  own  Initiative,  to  render  any  special 
service  to  one  or  more  passengers  to  the 
exclusion  of  others;  their  whole  duty  being 
to  secure  the  safety  and  comfort  of  all.  It 
certainly  is  not  their  duty  to  be  on  the  look- 
out to  discover  that  any  particular  passenger 
needs  special  assistance.  We  think,  bow- 
ever,  if  a  passenger  Is  In  need  of  special  as- 
sistance, either  from  sickness  or  other  mis- 
fortune, and  this  fact  is  known  to  the  em- 
ployes of  the  carrier,  it  Is  their  duty  to  ren- 
der It;  but  th^  are  not  required  to  antici- 
pate such  wants  or  needs.  The  trial  court 
therefore  erred  by  Inserting  into  the  in- 
structions given  to  the  Jury  the  idea  that  It 
was  incumbent  upon  the  employes  of  the 
appellant  to  observe  the  condition  of  the 
passengers  In  order  to  see  whether  or  not 
they  needed  assistance.  This  thought  Is  em- 
braced in  the  use  of  the  expression  "or  was 
apparent"  In  the  instructions  after  stating 
the  'duty  of  the  employes  of  appellant  if  ap- 
pellee's feebleness  was  known  to  tbem.  As 
said  before,  If  the  employee  of  the  railroad 
knew  that  the  appellee  was  In  feeble  health, 
and  needed  assistance,  it  was  their  duty  to 
render  her  such  reasonable  help  as  lay  in 
their  power  in  order  that  she  might  alight 
from  the  car  In  safety.  But  they  owed  her 
no  duty  of  observation  to  ascertain  her  con- 
dition, and,  therefore,  the  expression  "or  was 
apparent"  should  have  been  omitted.  Nor 
was  it  the  duty  of  the  appellant  to  have  its 
platform  or  station  bo  lighted  that  the  plain- 
tiff might  clearly  see  the  steps  and  platform. 
All  that  was  required  of  It  was  to  have  Its 
steiw   and   platform   ao   reasonably   Uijhted 
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tbat  the  ordinary  traveler  oonld  lee  suf* 
fldently  to  alight  in  safety.  The  ^es  of  ap- 
pellee might  have  been  dim  or  weak  from 
age  or  inflnnity,  and,  altboogh  the  steps  and 
platform  were  safflciently  lighted  to  enable 
the  average  passenger  to  alight  in  safety, 
they  may  not  have  been  so  lighted  as  to 
enable  her  so  to  do. 

For  these  reasons,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  under  InstructionB  consistent  with  the 
principles  berelii  expressed. 


KIRK  V.  GOVKR  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  18.  1906.) 

1.  Judgment— Equitable  Reliet  —  Failubb 
TO  Make  Defense— EIxcuses—Neolioemce 
OF  Pabtt. 

Defendant,  on  being  sued,  employed  an 
attorney  to  defend  the  case.  Shortly  thereafter 
the  attorney  was  taken  ill,  but  subsequently, 
when  his  condition  had  improved,  he  informed 
defendant  that  he  would  be  able  to  take  care 
of  the  case,  and  that,  under  the  practice,  it 
could  not  be  tried  at  the  next  term.  Relying 
on  such  statements,  defendant  did  not  attend 
court,  and  the  attorney  being  absent  owing  to 
his  illness,  judgment  was  taken  against  defend- 
ant.  Held,  that  he  was  not  negligent,  and  en- 
forcement of  execution  would  be  enjoined  and 
defendant  permitted  to  defend. 

[Ed.  Note.— For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §{  823-S27.] 

2.  Same— Conditions  Pbecedent  —  Payment 
OF  Amount  Due. 

Defendant  sought  to  restrain  tfae  enforce- 
ment of  an  execution  based  on  a  judgment 
against  him,  the  ground  of  the  relief  prayed 
for  being  that  he  failed  to  present  his  defense 
owing  to  the  illness  of  bis  attorney.  Defend- 
ant showed  a  lack  of  any  negligence,  but  ad- 
mitted that  a  part  of  the  claim  for  which  the 
judgment  was  rendered  was  just.  Held,  tbat 
he  should  be  required  to  pay  the  portion  of  the 
judgment,  against  which  he  admitted  be  had 
no  defeiLse,  as  a  condition  precedent  to  equitable 
relief  against  the   remainder. 

[Ed.  Note.— For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  {  853.] 

Appeal  from  Circuit  Court,  Garrard  County. 

"Not  to  be  officially  reported." 

Suit  by  B.  O.  Gover  against  Wm.  Redden 
Kirk  and  another  to  enjoin  the  levy  of  an 
execution  based  on  a  judgment  against  plain- 
tiff and  in  favor  of  defendant  Kirk,  and 
from  a  judgment  in  favor  of  plaintiff,  defend- 
ant Kirk  appeals.    Reversed  and  remanded. 

J.  M.  Rothwell  and  Hemdon  &  Sweinbrod, 
for  appellant.     M.  C.  Saufley,  for  appellees. 

LASSING,  J.  At  the  March  term,  1904, 
of  the  Garrard  circuit  court  a  judgment  was 
rendered  in  favor  of  appellant  against  the 
appellee,  Gover,  for  $236.50  with  Interest 
from  date  and  costs.  On  the  8th  of  April, 
1004,  an  execution  was  Issued  by  the  clerk 
of  said  court  on  said  judgment  directed  to 
appellee,  Baughman,  sheriff  of  Lincoln  coun- 
ty, and  placed  in  bis  hands  commanding  him 
to  make  said  money  with  interest  and  costs. 
Appellee  Gover  brought  his  suit  in  equity 
seeking  to  enjoin  the  levy  of  said  execution 


upon  bis  property,  and  tlie  Injnnctloii  was 
granted  and  the  sheriff  restrained  by  tempo- 
rary orders.  At  the  November  term,  1901, 
the  injunction  was  perpetuated  by  the  judg- 
ment of  the  court,  and  from  tbat  order,  this 
appeal  Is  taken. 

Appellee  Gover  allies  In  bis  petition,  and 
In  an  amendment  thereto,  that,  immediately 
after  the  summons  in  the  case  of  appellant 
Kirk  against  him,  etc.,  was  issued  and  served 
on  him,  he  went  to  the  office  of  W.  G.  W^h. 
a  resident  attorney  of  Standford  In  Lincoln 
county  who  practiced  regularly  at  the  Gar- 
rard circuit  court,  and  employed  said  Welsh 
to  defend  bim  in  said  suit;  that  said  Welsh 
notified  blm  tbat  the  case  would  not  stand 
for  trial  at  the  March  term  of  court,  as  the 
appellant  was  a  nonresident  of  this  state 
and  had  taken  no  proof  in  the  case;  that  he 
relied  upon  said  attorney  to  make  defense  for 
bim,  and  employed  no  one  else  for  that  pur- 
pose; tbat  shortly  thereafter  said  Welsh  was 
taken  quite  sick  and  remained  so  until  the 
filing  of  this  suit;  that  some  10  days  or 
2  weeks  prior  to  the  commencement  of  the 
Garrard  circuit  court  said  Welsh  notified  ap- 
pellee Gover  that  be  expected  to  be  able 
physically  to  attend  the  March  term  of  the 
Garrard  circuit  court  and  again  assured  bim 
tbat  be  would  look  after  tbe  management  of 
bis  case.  He  relied  upon  bis  promise  to  at- 
tend to  said  case,  and  his  further  assurance 
tbat  his  case  would  not  stand  for  trial  when 
the  defense  was  Interposed,  as  tbat  would 
necessitate  the  taking  of  proof  by  appellant; 
that  he  did  not  attend  tbe  March  term 
of  the  Garrard  circuit  court,  and  did  not 
know  tbat  his  attorney  had  not  made  defense 
for  him  and  tbat  judgment  had  gone  against 
him  until  the  execution  had  been  placed  In 
the  hands  of  the  sheriff;  tbat  be  had  a  good 
and  valid  defense  to  said  suit,  except  as  to 
$25  of  the  amount  claimed;  that  the  services 
charged  for  In  said  suit  were  for  medical 
services  rendered  to  his  son,  and  tbat  any 
service  rendered  his  son  In  excess  of  tbe 
amount  of  $25  was  rendered  contrary  to  ap- 
pellee's consent  and  against  his  express  order 
and  direction.  He  asked  that  the  enforce- 
ment of  the  execution  be  perpetually  en- 
joined, and  that  tbe  judgment  be  set  aside, 
and  that  he  be  permitted  to  make  defense 
to   said   suit 

Tbe  question  arising  on  this  appeal  is, 
did  the  facts  set  up  in  appellee's  i>etition  en- 
title bim  to  a  new  trial,  justify  and  authorize 
the  granting  of  the  injunction? 

In  the  case  of  McCall  v.  Hitchcock,  9  Bush, 
71,  tbe  court  says:  "It  is  a  general  principle 
of  practice  that  'wh«i  a  party  or  bis  counsel 
are  taken  by  surprise,  whether  by  fraud  or 
accident,  on  a  material  point  or  circumstance 
which  could  not  reasonably  have  been  antici- 
pated, and  when  want  of  skill,  care,  or  at- 
tention cannot  be  justly  imputed,  and  in- 
justice has  been  done,  a  new  trial  will  be 
granted.' "  When  a  party  has  been  served 
with  a  summona  notifying  blm  that  he  Iwa 
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been  sued.  It  is  bis  duty  to  exercise  at  least 
ordinary  diligence  to  inform  himself  when 
the  case  Is  set  for  trial  and  to  be  present 
at  such  time  to  aid  and  assist  his  counsel 
in  the  preparation  of  his  defense,  or  at  least 
to  see  that  Us  coimsel  Is  present  to  make 
bis  defense.  And  be  cannot  be  said  to  bare 
exercised  ordinary  diligence  when  he  simpiy 
employs  counsel  and  pays  no  further  atten- 
tion to  bis  case.  In  the  case  of  Payton  t. 
McQuown's  Adm'r,  97  Ky.  757,  31  S.  W.  874, 
31  L.  R.  A.  33,  53  Am.  St  Rep.  437,  the  court 
held  that  where  a  litigant,  upon  being  sued, 
stated  bis  defense  to  an  attorney  and  request- 
ed bim  to  prepare  an  answer  for  blm,  and 
then  went  to  bis  home  in  another  county, 
that  be  could  not  rely  upon  the  promise  of 
his  attorney  to  prepare  bis  answer  for  him 
as  a  ground  for  a  new  trial,  upon  learning 
that  bis  attorney  had  failed  to  prepare  his 
answer  or  mal^e  defense  for  bim  and  that 
judgment  bad  gone  against  him  by  default 
The  court  said  that  this  is  not  such  diligence 
upon  the  part  of  a  litigant  as  would  entitle 
bim  to  a  new  trial,  and  quotes  with  approv- 
al from  the  case  of  Patterson  v.  Matthews, 
8  Bibb.  80,  in  which  the  court  said:  "It  is 
a  settled  rule  that  a  new  trial  ought  not 
be  awarded  on  account  of  the  neglect  of  the 
agent  or  attorney  of  the  party  applying  for 
it;  for  such  neglect  is  equivalent  to  the  neg- 
lect of  the  party  himself."  In  the  case  of 
Dixon  V.  Lyue,  10  S.  W.  469,  10  Ky.  Law 
Rep.  769,  this  court  held  that,  where  a  wife 
sought  to  set  aside  a  judgment  on  the  ground 
that  she  was  sick  and  unable  to  attend  at 
her  lawyer's  office,  but  Intrusted  ber  defense 
to  ber  husband  and  through  his  neglect  it 
was  not  made,  she  was  entitled  to  a  new 
trial.  In  the  case  of  Bone  v.  Blankenbaker, 
17  S.  W.  638,  24  Ky.  Law  Rep.  1438,  it  was 
held  that,  where  one  had  employed  an  at- 
torney to  attend  to  a  case  for  her  and  he 
bad  undertaken  the  defense  and  was  com- 
pelled to  leave  the  city,  and,  during  his  ab- 
sence, a  judgment  went  against  his  client, 
she  was  entitled  to  a  new  trial,  as  ber 
attorney  had  been  guilty  of  no  lack  of  dili- 
gence in  the  preparation  of  ber  case,  but  that 
bis  failure  to  do  so  was  due  to  bis  unex- 
pected illness  and  his  inability  to  find  certain 
court  papers  where  he  had  reason  to  expect 
them.  From  the  foregoing  opinions  it  will 
be  seen  that  this  court  has,  with  a  degree 
of  uniformity,  held  that  In  order  to  entitle 
a  litigant  to  a  new  trial,  it  must  appear  that 
be  has  used  due  diligence  in  the  preparation 
of  his  case  for  trial;  that  be  had  a  really 
meritorious  defense  to  the  suit;  and  that 
he  was  prevented  from  making  s.ild  defense 
because  of  some  "accident  or  surprise,  which 
ordinary  prudence  could  not  have  guarded 
against"  And,  if  be  seeks  to  enjoin  the 
enforcement  of  a  judgment,  he  must  show 
that  be  is  without  fault 

In  the  case  before  us  appellee,  upon  being 
sued,  employed  a  regular  practitioner  at  the 
bar  of  the  Garrard  circuit  court  and   in- 


trusted to  him  the  preparation  of  bis  defense. 
Shortly  thereafter  his  lawyer  was  taken  sick 
and  remained  so  for  some  time.  About  10 
days  or  2  weeSs  before  the  commencement 
of  the  Garrard  circuit  court  be  again  con- 
ferred with  his  lawyer,  who  was  at  that  time 
Improved  in  health,  and  his  lawyer  informed 
him  that  he  would  be  able  to  attend  to  his 
court  duties,  and  that  he  would  prepare  his 
defense  for  him,  and,  upon  its  being  filed, 
the  case  would  of  necessity  have  to  go  over 
until  the  next  term  of  court  for  trial,  as 
plaintiff  appellant  was  a  nonresident  and 
would  have  to  take  his  proof  by  deposition. 
Relying  upon  this  statement,  appellee  did  not 
attend  the  term  of  court  and  did  not  know 
that  judgment  bad  gone  against  him  until 
the  execution  had  been  placed  in  the  bands  of 
the  sheriff.  We  are  of  opinion  that  on  this 
showing  appellee  Gover  is  guilty  of  no  neg- 
ligence in  the  preparation  of  bis  suit  for 
trial,  but  that  bis  failure  to  present  his  de- 
fense was  due  solely  to  the  Illness  of  his 
lawyer  and  bis  lav?yer's  inability  to  attend 
the  Garrard  circuit  court  Appellee  admits, 
however,  that  he  has  no  defense  to  $25  of  the 
claim  sued  on,  and  that  to  this  extent,  there- 
fore, the  Judgment  Is  correct  Appellant  be- 
ing entitled  to  a  judgment  by  default  for  $25 
with  interest  and  costs,  appellee  cannot,  in 
conscience,  ask  to  have  this  part  of  the  judg- 
ment enjoined.  "Where  complainant  is  seek- 
ing to  restrain  a  judgment  against  himself 
and  admits  that  be  owes  a  balance  to  defend- 
ant on  account  of  the  same  matter,  equity 
may  require  such  balance  to  be  brought  into 
court  and  paid  accordingly.  In  no  event 
should  an  Injunction  be  allowed  against  more 
of  the  judgment  than  Is  shown  to  be  unjust 
and  unconscionable.  Where  circumstances  of 
the  case  require  It,  the  injunction  will  be 
dissolved  as  to  a  part  and  continued  as  to 
the  residue."  High  on  Injunctions,  138.  We 
are  of  opinion  that  the  equity  of  this  case 
would  require  that  appellee  be  required  to 
pay  the  portion  of  the  judgment  against 
which  he  admits  be  bad  no  valid  defense,  be- 
fore a  court  of  equity  will  give  him  the  re- 
lief Sought  as  to  the  remainder  thereof. 

For  the  reasons  given,  this  case  ii^  reversed 
and  remanded,  with  Instructions  to  the  trial 
court  to  dissolve  so  much  of  the  injunction 
as  enjoins  the  collection  of  $25  of  the  judg- 
ment debt  with  interest  from  the  date  there- 
of and  costs,  and  that,  upon  the  payment  of 
this  smD  by  appellee  Into  court,  he  be  given 
a  new  trial  and  an  opportunity  to  make  de- 
fense to  the  remainder  of  said  claim. 


HUSBANDS  V.  POLIVIOK  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  9,  1906.) 

1.  Taxation— Tax  Deed  —  Action  Against 
Claimaptt  Undeb  Deed— Burden  op  Peoof. 
Though  a  tax  collector  is  reqaired  to  first 
sell  the  personal  property  of  the  taxpayer, 
and  tender  a  receipt  before  selling,  and  to  ad- 
vertise the  property  for  a  designated  period, 
yet  there  is  no  provision  for  a  record  of  such 
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steps,  and  hence  It  is  not  Incumbent  on  one 
claiming  real  estate  under  a  tax  deed  to  prove 
tliem ;  the  burden  being  on  ths  one  assailing 
claimant's  title  to  show  the  ipvalidity  of  the 
sale. 

[Ed.  Note.— For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §§  15C5-15G9,   1606.] 

2.  Same— Sale  by  Statb— Saie  of  Excessitk 
Amount  of  Lakd. 

Where  the  auditor's  agent  sells  more  land 
of  the  taxpayer  than  is  necessary  to  repay  to 
the  state  the  delinquent  tax,  his  act  is  voii 

[Ed.  Note.— For  cases  in  point,  see  Tol.  45, 
Cent.  Dig.  Taxation,  §{  1352-1354.] 

3.  Same  —  Assessment  —  Vaiiditt  —  Assess- 
ment IN  Name  of  Decedent. 

Gen.  St  c.  92,  art  16,  §  2,  required  owners 
of  land,  nonresidents  of  the  county  where  the 
land  was  situated,  to  file  a  list  of  the  land  for 
taxation,  and  Act  May  6,  1880  (1  Pub.  AcU 
1870-80,  p.  20G,  c.  l.'UiS),  provided  thnt  a  sale 
of  lands  for  taxes  should  not  be  invalid  on  ac- 
count of  such  lands  having  been  charged  in 
any  other  name  than  that  of  the  riprlitful  own- 
er. Held,  that  where,  after  the  death  of  a 
nonresident,  bis  heirs  did  not  cause  the  land  to 
be  assessed  in  their  names,  an  assessment  in 
the  name  of  decedent  was  valid. 

[Ed.  Note.— For  cases  in  noint,  see  voL  45, 
Cent  Dig.  Taxation,  H  704-700.] 

4.  Same— StTFFiciENcT  of  Descbiption. 

Gen.  St  c.  92,  art  4,  |  1,  prescribing  the 
form  of  tax  books,  having  provided  as  to  de- 
scription, "Land,  each  tract  in  acres,"  a  de- 
scription of  land  as  "three  acres"  on  the  as- 
sessor's books   was  sufficient. 

[Ed.  Note.— For  cases  in  point  se^  toI.  45, 
Cent  Dig.  Taxation,  {  720.] 

5.  Same— Tax  Sale— Repobt  of  Sale— De- 
scbiption or  Land— SuPFiciENCT. 

Gen.  St  c.  92,  art  8,  §  17,  in  relation  to 
sales  of  land  to  the  state  for  taxes,  required 
the  slieriff  to  return  to  the  county  derk  a 
description  of  the  land  sold  "as  fully  a*  he  is 
able  to  do  so";  and  article  4,  prescribing  the 
form  of  tax  book,  provided  as  to  description, 
"Land,  each  tract  In  acres."  Held,  that  a 
sherifTs  return,  describing  the  land  as  "three 
acres,"  which  was  the  description  in  the  as- 
sessor's book,  was  sufficient 

[Ed.  Note.— For  cases  in  point  see  vol.  45. 
Cent  Dig.  Taxation,  §  1371.] 

C  Same— Effect  of  Sale  on  Title. 

Auditor's  Agent  Act  (Pub.  Acts  1879-80, 
p.  206,  c  1565)  ^  4,  directs  the  auditor's 
agent  to  sell  lands  bought  in  by  the  state  for 
delinquent  taxes,  and  unredeemed,  and  requires 
him  to  sell  so  much  of  the  land  belonging  to 
the  person  assessed  "as  will  discharge  the  tax." 
Held,  that  a  sale  by  the  sheriff  to  the  state  for 
nonpayment  of  taxes  does  not  devest  the  legal 
title. 

7.  Same— Action  Against  Claimant  Under 
Deed  —  Isbttes  and  Pboof  —  Plaintiff's 
Title. 

Auditor'!  Agent  Act  (Act  April  22,  1882; 
1  Pub.  Acts  1881-82,  p.  108,  c  1304)  S  8,  pro- 
vides that  the  purchaser  at  a  sale  by  the  au- 
ditor's agent  of  lands  bought  in  by  the  state  for 
delinquent  taxes  shall  acquire  all  the  title 
which  the  person  assessed  had.  Beld,  that  the 
Auditor  conveys  only  the  taxpayer's  title,  what- 
ever it  was;  and  hence,  in  ejectment  by  the 
heirs  of  a  landowner  against  one  claiming  under 
an  Auditor's  deed  conveying  the  land,  defend- 
ant claimed  through  the  decedent  and  it  was 
not  necessary  for  plaintiff  to  show  title  farther 
than  him. 

Appeal    from   Circuit   Court,   McCracken 
County. 
"To  be  oflBclally  reported." 
Action  by  F.  J.  Polivicli  and  others  against 


W.  M.  Husbands.    From  a  Judgment  In  favor 
of  plaintiffs,  defendant  appeals.     Affirmed. 

J.    6.   Husbands,    for   appellant     Oliver, 
Oliver  &  McGregor,  for  appellees. 

O'REAR,  J.    There  was  listed  for  taxation, 
county  and  state  purposes,  a  tract  of  3  acres 
and  4  poles  of  land  situated  near  Paducah,  by 
G.  A.  Terry,  for  the  year  1875.    Terry  hav- 
ing failed  to  pay  the  taxes  due  upon  that  as- 
sessment, the  sheriff  of  McCracken  comity  ad- 
vertised the  land  for  sale.    No  one  offering  to 
bid  the  amount  of  the  tax  due,  and  the  costs 
of  the  levy  and  sale,  amounting  to  $1.45,  the 
land  was  struck  off  to  the  state  of  Kentucky. 
On  June  12,  1882,  W.  R.  Howell,  auditor's 
agent  for  McCracken  county,  sold  the  land, 
under   an   advertisement   previously   posted, 
for  taxes  due  for  the  years  1876,  1877,  1878, 
1879,  1880,  1881,  and  1882,  in  addition  to  the 
taxes  and  penalties  due  for  the  year  1875. 
At  this  last-named  sale  S.  B.  Caldwell  became 
the  purchaser  at  the  price  of  $15.75.    The  au- 
ditor's agent  gave  Caldwell  a  certificate  of  his 
purchase,  and  the  Auditor  of  State,  on  tlie 
20th  of  November,  1882,  conveyed  the  land  to 
Caldwell  by  deed.    The  land  was  again  as- 
sessed for  taxes  in  1884,  in  the  name  of  G. 
A.  Terry,  and  was  sold  In  1885,  when,  there 
being  no  other  bidder,  it  was  again  stricken 
off    to   the    state.      Caldwell    conveyed   the 
land  to  appellant,  W.  M.  Husbands,  by  deed 
dated  May  7,  1902.    Appellant  took  posses- 
sion  and  made  some  slight   improvements. 
G.  A.  Terry  died  in  1878.    His  widow,  now 
F.  J.  Polivlck,  and  five  Infant  children,  sur- 
vived him.     The  youngest  of  these  became 
21  years  old  May  4,  1900.    This  action  was 
begun  October  10,  1902,  by  the  widow  and 
children  of  O.  A.  Terry  (he  having  died  in- 
testate), to  recover  the  land  from  appellant 
The  plaintiffs  alleged  that  they  were  the  own- 
ers and'  entitled  to  the  possession  of  the 
land,  which  was  wrongfully  withheld  by  de- 
fendant, W.  M.  Husbands,  and  prayed  judg- 
ment for  its  recovery.     Defendant  denied 
plaintiffs'  ownership,  and  pleaded  ownership 
in  himself,  setting  out  his  title  as  being  de- 
rived through  the  proceedings  and  convey- 
ances above  named.    The  plaintiffs,  in  avoid- 
ance of  defendant's  pleas,  averred  that  the 
taxes  for  which  the  land  was  originally  sold 
(1875  and  subsequent  years)  were  paid  to  the 
state  by  the  widow  of  G.  A.  Terry  before  the 
sale  by  the  auditor's  agent  in  1882.    Tbey 
also  attacked  the  validity  of  the  sberitrs 
sale  in  1885,  denying  the  steps  of  assessment, 
levy,  advertisement,  and  sale,  as  charged  in 
the  answer.    The  case  was  tried  by  the  conrt 
without  a  Jury,  and  resulted  in  a  Judgment 
for  the  plaintiffs,  adjudging  them  the  land. 
From  that  Judgment  the  defendant  prose- 
cutes this  appeal. 

The  circuit  court  found,  and  the  proof 
shows,  that  on  June  10,  1882,  Mrs.  Polivlck 
paid  to  Howell,  audltc«''s  agent,  the  tax  dne 
for  the  year  1875,  and  exhibits  his  receipt 
therefor.     She  also  then  deUvered  to  tlis 
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anditor'a  agent  Btaeiifrs  receipts  for  eacb  of 
the  other  years'  taxes  prior  to  1882.  Not- 
withstanding, the  auditor's  agent  sold  the 
land  on  June  12,  18S2,  to  Caldwell  as  stated. 
Appellees  contend  that  it  was  Incumbent  on 
appellant,  when  justifying  his  possession 
and  claim  under  a  tax  title,  to  proTe  afflrma- 
tlvely  that  each  step  in  the  matter  of  assess- 
ing the  land,  of  advertising  it  for  sale  when 
the  taxpayer  became  delinquent,  and  every 
other  step  required  by  statute  to  be  taken 
by  the  revenue  officers  of  the  state  up  to  the 
execution  of  the  Auditor's  deed,  was  taken 
In  the  exact  manner  required  by  the  statutes, 
and  that,  as  appellant  did  not  do  so.  the 
deed  from  the  Auditor  of  State  to  Caldwell 
was  not  receivable  as  evidence  on  appellant's 
behalf.  In  this  contention  we  do  not  concur. 
Many  of  the  acts  required  by  the  statutes 
to  be  done  before  the  collector  could  sell  the 
land  are  such  as  from  their  nature  there 
could  not  be  a  record  of  them.  For  example, 
the  collector  was  required  to  first  levy  upon 
and  sell  the  personalty  of  the  taxpayer  in 
the  county,  and  was  required  to  tender  the 
taxpayer  a  receipt  before  selling.  The  col- 
lector was  also  required  to  advertise  the  prop- 
erty levied  on  for  a  designated  period  by 
written  or  printed  notices.  As  there  was 
not  provision  for  a  record  of  such  steps, 
even  If  it  had  been  possible  to  make  snch  a 
public  record,  which  would  of  itself  prove 
the  acts  to  have  been  done  as  stated,  It  nec- 
essarily follows  that  proof  of  them.  If  re- 
quired, must  be  had  by  the  testimony  of  wit- 
nesses cognizant  of  the  facts.  The  sheriff 
and  the  taxpayer  were  probably  the  only 
persons  who  could  prove  that  the  tax  receipt 
had  been  tendered,  and  the  taxpayer  was 
the  person  most  likely  to  know  whether  he 
then  owned  personal  property  in  the  county. 
The  taxpayer  In  this  case  is  dead.  The  sheriff 
has  been  out  of  office  nearly  30  years.  He 
may  be  dead,  or  removed  to  an  unknown 
region,  or  have  no  recollection  at  this  late 
day  of  such  details,  so  common  among  thou- 
sands of  similar  ones,  perhaps. 

The  rule  contended  for  by  appellee  would 
make  It  well-nl^  Impossible,  and  after  many 
years  It  would  be  impossible,  to  prove  at  all 
the  antecedent  facts  requisite  to  the  vesting 
of  the  title  under  a  tax  sale.  The  more  an- 
cient the  transaction,  the  more  infirm  It 
would  become,  until  In  the  course  of  time  It 
would  break  In  two  by  its  inherent  feeble- 
ness, and  the  whole  transaction  would  be- 
come invalid  from  Inability  to  prove  it  Just 
the  contrary^  is  the  general  course  of  law. 
Time  ripens  most  things,  and  makes  perfect 
many  acts  hitherto  doubtful.  The  courts  re- 
quire less  evidence  to  establish  an  ancient 
fact  than  a  recent  one,  because  they  appreci- 
ate tho  difficulty,  and  oftentimes  the  Im- 
possibility, of  calling  witnesses  to  prove  the 
older  facts.  A  notable  Instance  is  that  an 
ancient  writing  proves  Its  own  execution, 
whilst  it  would  be  necessary  to  prove  the 
execution  of  the  same  document,  if  recently 
made,  by  calling  witnesses  to  the  fact    Rea- 


Bim  and  public  policy  are  that  such  transac- 
tions as  official  sales  of  land,  by  which  its 
title  Is  changed,  should  be  susceptible  of  proof 
at  all  times,  so  that  the  link  thereby  made 
In  the  cbaln  of  title  affected  should  be  as 
durable  one  time  as  another.  This  can  be 
done,  practically,  in  but  one  way;  that  Is, 
to  accord  to  the  ultimate  acts  of  the  collect- 
or making  the  sale  the  presumptions  ac- 
corded to  all  other  official  acts.  The  collect- 
or, whether  the  sheriff  or  another,  acts  under 
an  official  oath.  He  performs  a  duty  to  the 
public,  and  is  required  by  the  statute  to 
make  a  return  In  writing  over  his  official 
signature  of  what  be  has  done.  This  action 
Is  made  a  public  record,  and  Is  required  to 
be  recorded,  and  safely  kept  as  a  public 
record.    Why,  if  It  proves  nothing? 

The  statute  In  existence  when  these  trans- 
actions occurred,  and  which  Is  yet  in  force 
(secOon  3760,  Ky.  St  1903),  was  section 
17,  c.  81,  Gen.  St.,  which  reads:  "Unless  In 
a  direct  proceeding  against  himself,  or  hi« 
sureties,  no  fact  officially  stated  by  an  of- 
ficer in  respect  of  a  matter  about  which  by 
law  he  Is  required  to  make  a  statement,  in 
writing,  either  in  the  form  of  a  certificate, 
return^  or  otherwise,  shall  be  called  In  ques- 
tion, except  upon  the  allegation  of  fraud  In 
the  party  benefited  thereby,  or  mistake  on 
the  part  of  the  officer."  This  section  but 
declares  the  common-law  rule,  which  holds 
that  every  officer  acting  under  the  sanction 
of  an  oath,  or  In  whom  the  government  re- 
poses a  trust  shall  be  presumed  to  have  done 
his  duty  until  the  contrary  Is  proven.  Hick- 
man V.  Boffman,  Hardin,  356;  Scott  T.  Mar- 
shall, 5  J.  J.  Marsh.  435;  Hickman  v.  Skin- 
ner, S  T.  B.  Mon.  211;  Case  v.  Colston,  1 
Mete.  145.  In  Rudd  v.  Johnson,  5  LItt  19,  It 
was  held  that  where  an  officer  has  author- 
ity to  act  he  will  be  presumed'  to  have  acted 
correctly;  but,  where  the  existence  of  some 
fact  is  necessary  to  give  him  authority  to 
act  Bucfa  fact  will  not  be  presumed  from  his 
having  acted.  Even  if  that  be  held  to  be  a 
literal  statement  of  the  rule,  it  would  not 
alter  the  presumption  accorded  to  the  officer's 
ultimate  act  in  this  case;  for  it  Is  undeniable 
that,  being  the  tax  collector  of  the  county, 
the  tax  not  being  paid,  and  the  tax  roll  show- 
ing its  assessment,  he  was  authorized  by 
law  to  sell  the  land  for  the  delinquent  tax. 
It  is  therefore  presumed,  in  the  absence  of 
evidence,  that  he,  in  doing  so,  did  all  that 
he  was  required  by  law  to  do;  that  he  found 
no  personal  property  in  the  county  belonging 
to  the  taxpayer;  that  he  tendered  the  tax- 
payer the  receipt  before  sale,  and  advertised 
the  sale  in  the  manner  and  for  the  time  re- 
quired by  law.  The  effect  of  this  rule  la 
not  to  make  the  officer's  certificate,  or  return, 
conclusive.  It  is  a  rule  of  evidence  by  which 
the  burden  of  proof  Is  shifted  to  the  party 
who  questions  the  veracity  of  the  officer's 
certificate.  This  rule  applies  alike  to  the 
sheriff's  sale  and  the  auditor's  agent's.  Con- 
sequently, the  burden  was  upon  appellees 
to  show  that  the  eales  were  invalid  for  some 


Digitized  by  VjOOQIC 


828 


96  SOUTHWBSTEBN  RBPOBTEB. 


CKy. 


reaaoa  not  appearing  on  the  face  of  the  r»- 
tums. 

As  to  the  sale  by  the  sheriff  for  the  taxes 
of  1875,  there  Is  no  proof  to  contradict  his 
certificate,  or  to  rebut  the  presumption  ac- 
corded to  it  by  law.  But  that  Is  not  true 
as  to  the  certificate  given  by  auditor's  agent 
Howell  to  Caldwell  In  1882.  It  was  proved 
by  appellees  that  Howell  was  paid  the  tax 
n«ses?ed  for  the  year  1875,  for  which  the 
land  was  struck  off  to  the  state  at  the  sbei^ 
Iff's  sale,  and  that  the  tax  for  the  following 
years,  prior  to  1882,  were  also  paid  by  or 
for  appellees.  If  the  land  was  sold  for  all, 
or  for  any  of  those  years  for  which  the  lax 
had  prevlonsly  been  paid,  there  was  no  au- 
thority In  the  auditor's  agent  to  eell  It  This 
1b  because  he  could  sell  only  so  much  of  the 
land  as  was  necessary  to  repay  to  the  state 
the  delinquent  tax.  If  he  sold  for  more  than 
was  due,  as  he  would  if  he  sold  for  years 
in  which  the  tax  had  already  been  paid, 
then  he  acted  without  authority,  in  that  he 
acted  without  Jurisdiction,  and  his  act  would 
be  void.  Blight's  Heirs  v.  Banks,  6  T.  B. 
Mon.  206, 17  Am.  Dec.  136;  Fish  v.  Genett,  66 
S.  W.  813,  22  Ky.  Law  Rep.  177;  Griffln  v. 
Sparks,  70  S.  W.  30,  24  Ky.  Law  Rep.  850. 
We  conclude  that  the  sale  by  Howell,  au- 
ditor's agent,  to  Caldwell,  was  ineffectual  to 
pass  the  title  of  G.  A.  Terry,  or  of  his  heirs. 
In  this  land. 

Appellant  contends,  however,  that  though 
that  be  conceded,  still  the  taxes  for  the  year 
1834  were  legally  assessed  against  the  land; 
that  they  were  unpaid,  and  the  land  sold  by 
the  sheriff  In  1885  to  the  state  to  pay  same; 
that  as  the  state  did  not  have  the  title  to 
convey  in  1882,  when  it  executed  to  Cald- 
well the  deed  by  Its  auditor,  Its  subsequently 
acquired  title  passed  under  the  doctrine  of 
estoppel  to  Caldwell;  that,  at  any  rate,  it 
divested  appellees  of  title,  and  is  an  in- 
superable obstacle  to  their  suit  in  ejectment 
—they  being  without  title.  Whether  the 
state  Is  bound  by  the  doctrine  of  estoppel  is 
not  free  from  doubt.  But  we  waive  that 
question.  It  must  first  be  determined  Just 
what  was  the  legal  effect  of  the  sheriff's  sale 
of  this  land  for  taxes  for  the  year  1884.  If 
It  was  not  such  as  to  divest  Terry's  heirs 
of  the  title,  then  the  question  of  whether 
the  state  Is  bound  by  the  doctrine  that  after- 
acquired  title  will  pass  by  Its  previous  deed 
conveying  no  title  will  not  arise  In  this  case. 
Appellees  contend  that  the  assessment  of 
this  property  was  Invalid,  and  was  void,  be- 
cause it  was  assessed  In  the  name  of  G.  A. 
Terry,  who  was  then  dead.  In  Oldbams  v. 
Jones.  5  B.  Mon.  458,  it  was  held  that  land 
formerly  owned  by  Robert  Mosely,  and  listed 
by  him  for  taxation  as  a  nonresident  In  or 
prior  to  1803,  was  legally  assessed  In  his  name 
for  taxes  for  the  year  1810,  although  he  had 
died  in  1804.  The  court  said:  "Although 
Robert  Mosely  was  dead  before  the  Imposi- 
tion of  the  tax,  and  the  title  had  vested  In 
his  heirs,  yet  it  vested  In  them  subject  to 


the  paym^it  of  accmlng  as  well  aa  existing 
taxes,  and  was  equally  liable  upon  the  entry 
in  the  name  of  their  ancestor,  as  upon  a  re- 
entry in  their  own  name.  •  •  •  Besides, 
It  was  the  duty  of  the  heirs  to  have  paid 
the  taxes,  and  to  have  entered  the  land  In 
their  own  names.  They  had  also  the  right 
to  redeem." 

Appellees  question  the  applicability  of  the 
foregoing  authority  to  this  case,  because  tbey 
say  It  was  rested  upon  a  peculiar  statute 
then  in  force,  and  not  In  force  when  the  as- 
sessment in  the  case  at  bar  was  made,  by 
which  nonresidents'  lands  were  required  to 
be  assessed  in  a  peculiar  manner.  In  the 
case  at  bar  G.  A.  Terry  is  shown  to  hare 
been  a  nonresident  of  McCracken  countf 
when  the  assessments  of  this  land  during  his 
lifetime  were  made.  Section  2  of  article  16, 
c.  92,  Gen.  St,  then  in  force  in  1SS4-85,  re- 
quired owners  of  land,  who  were  nonresi- 
dents of  the  county  where  the  land  was  situ- 
ated, should  make  out  and  file  with  the  coun- 
ty court  clerk  of  such  county  a  list  of  their 
■lands  therein,  which  list  was  to  be  resorted 
to  by  the  assessor  in  assessing  such  lands 
for  taxation.  This  provision  Is  essentially 
the  same  as  that  In  force  in  1803,  under 
which  Oldbams  v.  Jones,  supra,  arose;  the 
only  difference  being  in  the  ofiScers  with 
whom  the  list  was  to  be  filed  and  the  assess- 
ment made,  and  the  manner  of  collecting  the 
tax.  The  case  seems  to  us  to  be  pertlnrat 
as  authority. 

By  the  act  of  May  6,  1880  (1  Pub.  Acts 
1879-80,  p.  206,  c.  1565),  known  as  the  "Au- 
ditor's Agent  Act,"  it  is  provided  in  section 
14  (page  208)  :  "The  sale  of  lands  shall  not 
be  Invalid  on  account  of  such  lands  having 
been  listed  or  charged  in  any  other  name 
than  that  of  the  rightful  owner."  While 
this  section  would  not  and  could  not  divest 
one  of  his  title  to  his  own  land,  which  had 
been  assessed  to  him,  and  the  tax  upon 
which  he  had  paid.  If  It  had  also  been 
assessed  for  the  same  period  to  another  not 
the  owner,  and  who  had  become  delinquent 
therefor,  still  it  seems  to  us  to  declare  at 
least  the  same  effect  to  an  assessment  allow- 
ed by  the  heirs  at  law  to  be  made  in  the 
name  of  their  deceased  ancestor  who  had 
formerly  owned  it  and  from  whom  th^  in- 
herited; they  not  having  had  It  assessed  In 
their  own  names.  The  act  of  1886— the 
Hewitt  bill — went  further  in  declaring  the 
legislative  purpose  as  to  informalities  in  as- 
sessments. By  section  12,  art  6.  c.  92 
(title  "Revenue  and  Taxation"),  It  is  provid- 
ed :  "iBut  no  error  or  Informality  in  the  as- 
sessment or  in  the  description  or  location  of 
the  property,  or  In  the  name  of  the  owner 
or  party  assessed,  shall  Invalidate  the  assess- 
ment If  the  property  can,  with  reasonable 
certainty,  be  located  from  the  description 
given."  Carried  into  present  revision  as 
Carroll's  St  1903,  f  4056.  The  legislative 
Idea  was  to  make  the  identical  property  bear 
its  share  of  the  public  burden,  and  to  pre- 
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:  its  escaping  through  mlsadyentnre  of 
assessing  officers  in  listing  it  Mere  In- 
lalltles  were  to  be  ignored.  Such,  as 
have  seen,  was  the  judicial  idea,  also, 
arly  as  5  B.  Monroe.  The  property  own- 
ught  to  assess  his  property  for  taxation. 
3  his  legal  and  patriotic  duty  to  do  so, 
to  pay  the  taxes  on  it  If  he  refuses 
leglecta  to  assess  it  and  thereby  error 
ammitted  by  the  assessing  officials  of  a 
nicai  or  trivial  nature,  such  as  misde- 
)tion  of  the  name  of  the  owner,  or  the 
>f  land,  or  the  lUie,  it  ought  not  to  avail 
taxpayer  to  escape  his  duty  to  pay  his 
8.  Nor  will  it  if  his  property  has  been 
tifled  In  the  assessment  so  that  there- 
t  may  be  located. 

le  assessment  made  of  this  land  In  1884 
as  follows,  on  the  assessor's  boolcs  pre- 
d  by  the  state: 
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Is  contended  that  this  afisessment  Is  in- 
1  because  it  is  not  a  sufficient  descrlp- 

of  the  property  to  identify  it  From 
nature  of  the  case,  description  of  lands 
he  assessors'  books  in  this  state,  where 
sectional  system  of  surveys  and  desTlp- 
3  are  not  and  have  never  been  In  use,  ex- 

in  a  small  portion  of  the  state,  cannot 
IS  full  as  is  generally  given  In  deeds. 

Is  it  necessary  that  it  should  b&  It  is 
alnly  competent  for  the  Legislature  to 
xn'ibe  the  form  of  assessors'  book<<.  If 
oos.  it  Is  not  for  the  court  to  say  that 
ssments  made  In  such  form  are  not  ad- 
«te.  The  statute  then  in  force  on  this 
iect  was  section  1,  art.  4,  c  92,  tit 
venue  and  Taxation,"  Gen.  St,  as  fol- 
3: 

Form  of  Tax-Book. 


ction'  1.  The  tex-book  shall  be  hi  the  follow- 
torm : 

Full  names  of  tax-payers  of  county. 

Land    each  tract  in  acres. 

Nearest  resident 

Number  of  election  precinct  In  wlilcb  situated. 

Value  of  lands. 

«tera. 


The  assessment  In  this  case  was  in  strict 
conformity  to  the  statute,  and  was  a  sofll- 
clent  description  of  the  land.  The  ques- 
tion then  arises  whether  the  sherHTs  sale, 
and  the  certificate  he  Is  required  to  give  of 
the  land,  when  sold  for  delinquent  taxes, 
should  give  a  more  extended  description 
of  the  property  levied  on  and  sold.  It  is 
to  be  remembered  that  In  this  case  the  land 
was  not  sold  to  a  stranger  by  the  sheriff, 
but  was  struck  oflT  to  the  state  because 
there  was  no  other  bidder.  The  statute 
regulating  the  sherifiF's  duties  in  that  respect 
Is  not  very  explicit  It  was  section  14,  art 
8,  c.  92,  Oen.  St  and  reads,  on  this  point: 
"And  If  no  one  will  bid  for  and  purchase 
such  land  at  the  price  of  the  taxes  due  and 
the  costs  of  the  sale,  it  shall  be  the  duty  of 
the  sheriff  or  collector  to  purchase  same 
for  the  state,  bidding  therefor  the  taxes 
due  and  the  costs  of  the  sale."  Section 
17,  same  chapter  and  article,  requires  the 
sheriff  to  return  and  report  In  writing  to 
the  county  clerk,  showing  when  the  sale 
was  made,  to  whom,  and  at  what  price, 
"and  giving  a  description  of  the  land  sold 
as  fully  as  he  is  able  to  do."  In  this  case 
the  sheriff's  report  was  filed  as  required; 
the  description  of  the  land  being  the  same 
as  is  shown  In  the  assessor's  books.  We  are 
of  the  opinion  that  the  description  is  suffi- 
cient 

The  question  now  is,  what  effect  upon  the 
title  of  the  delinquent  taxpayer  has  such 
a  sale?  Section  14,  art  8,  c.  92,  above 
quoted  in  part  does  not  operate  to  transfer 
the  title,  or  -to  divest  the  taxpayer  of  his 
title.  It  provides  for  a  redemption  of  the 
land  within  certain  periods,  which  in  this 
case  expired  before  the  suit  was  brought 
and  without  a  redemption  having  been  effect- 
ed or  attempted.  It  might  not  unreasonably 
be  supposed  that  the  state  got  what  any 
other  purchaser  would  have  got  under  the 
sheriff's  sale.  But  the  Legislature  has  not 
thought  so.  This  Is  Indicated  by  the  au- 
ditor's agent  act,  enacted  first  In  1880.  By 
the  fourth  section  of  that  act  the  auditor's 
agent  is  directed  to  sell  the  lands  bought  in 
by  the  state  for  delinquent  taxes  and  un- 
redeemed, and  to  sell  so  much  of  the  land 
"assessed,  or  belonging  to  each  person  assess- 
ed or  indebted,"  as  will  discharge  the  tax, 
Interest,  and  charges  thereon.  In  the  amend- 
ment of  April  22,  1882  (1  Pub.  Acts  1881-82, 
p.  107.  c.  1304;  page  1111.  1887,  Gen.  St  1887), 
the  agent  Is  directed  to  locate  all  lands 
In  his  county  previously  bought  In  by  the 
state  and  remaining  unsold.  By  section  6 
It  is  provided:  "Having  so  ascertained  the 
location  of  said  property  and  its  present 
owner,  said  agent  shall  give  public  notice 
for  30  days  that  unless  said  taxes  and 
costs  are  paid,  so  much  of  said  property  as 
may  be  necessary  will  be  sold  to  pay  the 
same."  By  the  seventh  section  it  Is  provided 
that,  if  the  taxes  and  costs  are  not  then 
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paid,  the  agent  shall  sell  so  much  of  the 
land  as  will  be  necessary  to  pay  same. 
These  provisions  of  the  statute  evidence  a 
legislative  construction  that  the  title  to 
the  land  remains  In  the  taxpayer  until  the 
sale  by  the  auditor's  agent,  when  it  is  di- 
vested to  so  much  only  as  may  have  been 
necessary  to  pay  the  delinquent  tax  and 
costs.  This  being  true,  the  sale  by  the  sherifT 
to  the  state  for  nonpayment  of  tax  by  the 
person  assessed  does  not  divest  him  of  the 
legal  title.  It  merely  retains  the  state's 
Hen,  and  provides  for  Its  summary  enforce- 
ment 

It  is  not  unreasonable  to  assume  that  the 
attitude  of  the  Legislature  on  this  subject 
was  thoughtfully  taken.  In  Robinson  y. 
Huff,  3  Lltt.  87,  the  question  arose  as  to 
whether  the  title  of  the  delinquent  tax- 
payer was  vested  in  the  state  by  a  proceed- 
ing almost  identical  with  the  one  at  bar. 
There,  too,  the  question  arose  in  the  trial 
of  ejectment,  where  the  defendant  showed 
the  sale  of  plalntifTs  title  for  taxes,  and 
the  purchase  by  the  state,  to  defeat  the 
plaintiff's  action ;  the  effort  being  to  show 
that  the  plaintiff  was  not  entitled  to  recover 
on  the  strength  of  his  own  title.  The  court 
said:  "We  are  of  opinion  that  the  sale  for 
taxes  to  the  state  did  not  pass  the  legal 
title.  It  is  a  well-known  rule  of  the  common 
law  that  no  freehold  might  be  given  to  the 
king,  nor  derived  from  him,  but  by  matter 
of  rerK)rd.  2  Bl.  Com.  344.  In  conformity 
to  this  principle  the  Supreme  Court  of  the 
trnlted  States,  in  the  case  of  Fairfax's  Dev- 
isees V.  Hunter's  Lessee,  7.  Cranch.  C03, 
3  L.  Ed.  453,  decided  that  statutes  of  Vir- 
ginia, which  showed  a  strong  intention  In 
the  Legislature  to  take  and  pass  the  title 
of  real  estate  without  inquest  of  office, 
were  Insufficient  for  that  purpose  without 
express  provision  to  that  effect.  No  doubt 
this  principle  applies  to  our  commonwealth, 
as  it  did  to  the  crown,  and  It  Is  doubtless 
a  common-law  rule  subject  to  the  control 
of  the  Legislature;  but  it  is  necessary  that 
it  should  be  clearly  changed  before  we  can 
disregard  it"  We  conclude  that  the  sheriff's 
Bale  of  the  land  for  the  taxes  of  1884,  and 
Its  purchase  by  the  state,  did  not  divest 
Terry's  heirs  of  their  legal  title,  and  are 
not  a  bar  to  their  recovering  the  land  from 
a  stranger  who  is  wrongfully  In  the  posses- 
sion of  it 

On  the  trial  plaintiffs  did  not  show  title 
derived  from  the  commonwealth.  Appellant 
contends  that  he  was,  on  that  account  en- 
titled to  a  nonsuit.  But  it  was  denied  him. 
The  circuit  court  applied  to  this  trial  the 
principle  that,  where  plaintiff  and  defendant 
each  derive,  or  claim,  their  title  from  a 
common  source,  it  is  unnecessary  for  either 
to  trace  title  further  than  the  common 
grantor,  as  each  is  estopped  to  deny  the 
Talidity  of  his  title.  Appellant  contends, 
however,  that  that  rule  is  inapplicable  to  the 
case  at  bar,  because,  when  the  title  became 


vested  In  the  commonwealth  by  the  sherilTs 
sale  of  1878  for  the  taxes  of  1875,  all  ante- 
cedent title  was  merged  In  the  sovereign; 
that  the  Auditor's  deed  made  on  behalf  ot 
the  state  was  effectual  to  convey,  not  onl; 
such  title  as  the  taxpayer  may  have  had, 
but  any  title  the  state  may  have  had  from 
any  other  source;    that  as  ail  title  to  land 
within    the    commonwealth    was   originally 
in  the  state,  unless  a  prior  grant  from  tbe 
state  was  shown  by  the  plaintiffs,  defend- 
ant's deed  from  the  state,  executed  by  the 
Auditor,  was  a  grant  by  the  state,  showing 
superior  title  in  the  defendjmt     We  think 
appellant  misconceives  the  office  and  nature 
of   the    Auditor's   deed.     The   Auditor  acts 
no  more  In  behalf  of  the  state  in  the  matter 
than  does  the  sheriff  in  conveying  by  deed 
to  an  individual  purchaser  who  buys  at  a 
tax   sale   made   by   the  sheriff.     E<ach,  the 
Auditor  of   State  and  the  sheriff,  conTeyi 
only   the   title  of   the   taxpayer,   whatever 
that  was.    It  does  not  purport  to  do  more. 
If   there   was   any   doubt  about   It  section 
8  of  the  auditor's  agent  act   (act  approved 
April  22,  1882)   puts  It  at  rest     That  sec- 
tion provides:   "The  purchaser  at  such  sale 
shall  acquire  all  the  title  which  the  person 
to   whom    said   property   was   assessed  had 
therein,  at  the  day  of  the  assessment  and 
free  from  all  liens  or  claims  of  any  per- 
son   claiming    imder   or   through    him,  ex- 
cept state  taxes  subsequently  assessed  against 
such  property,   and  unpaid  at  the  date  of 
said   sale."     Defendant    then,    claims  title 
through  G.  A.   Terry,   as  do  the  plaintiffs. 
It   was   not  necessary   in   this   action  for 
plaintiffs  to  have  traced  their  title  to  tbe 
commonwealth,  as  defendant  was  estopped 
to  deny  G.  A.  Terry's  previous  title. 

It  follows  that  the  Judgment  sboold  be 
affirmed,  which  is  ordered. 


DUPOYSTER   T.   FIRST   NAT.   BANK  OF 

WICKLIFFE. 
(Oonrt  of  Appeals  of  Kentucky.    Oct  18,  1906.) 

1.  corpobations — stjbscbiption  to  stock— 
Cancellation  of  Cebtifioatgs — Evidehck 
—Sufficiency. 

In  an  action  to  compel  a  corporation  aa- 
■uming  the  liabilities  of  a  prior  corporation  to 
issue  a  certificate  of  stock  to  a  holder  of  stock 
in  the  prior  corporation,  evidence  examined, 
and  held  to  warrant  a  finding  that  tbe  cer- 
tificate of  stock  in  the  prior  corporation  was 
canceled  by  the  prior  corporation  with  tbe  con- 
sent of  tbe  holder  thereof  on  his  failure  to 
pay  for  the  stock. 

2.  Same— Reorganization— RiQirr  to  Stock. 

A  national  bank  assumed  the  liabilities 
of  a  state  bank.  The  state  bank  had  issued 
a  certificate  of  stock  to  a  subscriber,  and  it 
was  claimed  that  tbe  stock  had  been  fully  paid 
for.  Held,  that  tbe  subscriber,  though  he  had 
paid  for  the  stock,  could  not  by  a  mandatoTT 
injunction,  compel  the  national  bank  to  issue 
shares  to  the  amount  of  the  certificate  in  ex- 
change for  the  stock  held  in  the  state  bank,  but 
it  was  Iraund  to  the  subscril>er  for  anything 
that  was  due  him  as  a  stockholder. 

[Ed.  Note.— For  cases  in  point  sea  voL  U, 
Cent  Dix.  Corporations,  (  2305.] 
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Appeal  from  Circuit  court,  Ballard  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Rebecca  S,  Dupoyster  against 
the  First  National  Bank  of  WIckllfTe.  Frcftn 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  W.  Ray,  for  appellant  J.  M.  Nichols 
&  Son,  for  appellee. 

BARKER,  J.  This  l8  an  action  for  a 
mandatory  Injunction  requiring  appellee  to 
Issue  to  appellant,  as  the  assignee  of  her 
son,  J.  B.  Dupoyster,  214  Shares  of  its  capi- 
tal stock.  This  claim  arises  out  of  the  fol- 
lowing statement  of  facts:  The  Western 
Bank  of  Kentucky  was"  organized  in  August, 

1899,  and  went  into  business  at  Wickliffe, 
Ky.  J.  B.  Dupoyster  was  solicited  to  be- 
come a  stockholder,  and  It  is  not  disputed 
that  be  had  some  sort  of  agreement  with 
the  cashier,  T.  M.  Dickey,  looking  towards 
a  subscription  by  him  for  five  shares  of  the 
capital  stock.  It  is  admitted  that  a  certifi- 
cate for  2%  sbares,  or  |250  par  value  of  the 
stock,  was  Issued  and  delivered  to  him,  and 
It  Is  claimed  by  the  appellee  that  he  executed 
and  delivered  to  the  bank  bis  note  for  $250, 
being  the  purchase  price  of  the  stock  de- 
livered to  him.  The  Western  Bank  of  Ken- 
tucky went  out  of  existence  in  July,  1900; 
It  being  thought  wise  by  its  officers  and 
stockholders  to  convert  It  Into  a  national 
bonk,  which  was  done,  and  its  successor 
was  the  appellee,  the  First  National  Bank 
of  Wickliffe,  which  commenced  business  July, 

1900.  Judge  T.  M.  Dickey  was  the  cashier 
of  the  Western  Bank  of  Kentucky  during 
its  existence,  and  became  the  cashier  of  its 
successor,  the  appellee,  retaining  that  posi- 
tion until  his  death,  January  20,  1904.  •  J. 
B.  Dupoyster  died  on  the  20th  day  of  May, 
1904.  In  July,  1904,  this  action  was  Insti- 
tuted, as  before  stated,  by  the  appellant, 
Rebecca  S.  Dupoyster,  claiming  to  be  the 
owner  by  assignment  from  her  son  of  the 
2%  shares  in  the  Western  Bank  of  Kentucky 
before  mentioned,  and,  as  such,  entitled  to  re- 
ceive 2%  shares  in  its  successor,  the  First 
National  Bank  of  Wickliffe. 

The  real  defense  in  this  case  Is  that  while 
the  2\^  sbares  of  stock  in  the  Western  Bank 
of  Kentucky  were  subscribed  for  and  de- 
livered to  J.  B.  Dupoyster,  he  did  not  pay 
for  It,  but  executed  to  the  bank  his  note  for 
$250,  payable  six  months  after  date;  that 
tbis  note  was  kept  by  the  bank  until  after 
It  went  out  of  existence,  and  appellee  was 
organized  as  Its  successor;  that,  although 
all  of  the  stockholders  were  notified  of  the 
proposed  change  from  a  state  to  a  national 
bank,  J.  B.  Dupoyster  failed  to  pay  for  his 
stock,  or  demand  an  exchange  for  stock  In 
the  appellee  bank;  that  thereupon  the  officers 
of  the  bank,  with  bis  acquiescence,  entered 
an  order  on  the  stockbook  canceling  his 
stock,  and  destroyed  his  note  for  the  pur- 
cliase  price.    On  the  other  hand^  It  is  Insisted 


by  appellant  that  her  husband,  J.  C.  Dupoy- 
ster, paid  to  the  Western  Bank  of  Kentucky, 
for  his  son,  the  sum  of  $250,  fully  paying 
up  the  stock  In  controversy,  and  that  if  the 
bank  held  the  note  of  J.  B.  Dupoyster  for 
$250,  It  was  for  other  shares  of  stock,  which 
were  not  delivered  to  him,  and  which  are  not 
In  controversy  here.  Upon  the  trial  of  the 
case,  the  court  dismissed  the  petition,  and 
from  this  judgment  Mrs.  Dupoyster  has  ap- 
pealed. 

As  we  view  the  merits  of  this  case.  It  is 
purely  a  question  of  fact  For  appellant,  her 
husband  testified  that  he  paid  to  the  Western 
Bank  of  Kentucky  the  sum  of  $250,  the  pur- 
chase price  of  the  stock  In  question.  On  the 
other  hand,  the  officers  of  the  bank  deny 
such  payment,  and  say  that  J.  B.  Dupoyster 
failed  and  refused  to  pay  his  note  for  the 
purchase  price  of  the  stock,  and  that,  after 
the  lapse  of  the  long  time  between  1800, 
when  the  Western  Bank  of  Kentucky  was 
organized,  and  1904,  when  T.  M.  Dickey  died; 
without  any  effort  by  J.  B.  Dupoyster,  or 
of  appellant  or  her  husband,  either  to  pay 
for  the  stock  or  to  have  It  exchanged  for 
shares  in  the  appellee  bank,  they  destroyed 
the  note  overlooking,  or  being  ignorant  of 
the  fact,  that  the  stock  was  outstanding.  We 
do  not  think  It  necessary  to  discuss  the  facts 
of  this  case  with  any  great  particularity. 
The  weight  of  the  evidence  clearly  conduces 
to  show  that  the  claim  of  appellee  as 
to  the  execution  of  the  note  by  J.  B.  Dupoy- 
ster in  payment  of  the  stock  in  question^ 
his  failure  to  pay  It,  and  the  cancellation  of 
the  stock  by  his  acquiescence,  If  not  actual 
consent.  Is  amply  sustained,  and.  If  we  felt 
less  sure  of  the  soundness  of  tbis  position, 
we  would  still  feel  Indisposed  to  reverse  the 
Judgment;  this  being  a  case  In  which  this 
coiu't  should  lean  with  great  confidence  upon 
the  Judgment  of  the  trial  court  as  to  the 
facts. 

It  will  be  observed  that  there  Is  no  com- 
plaint on  the  part  of  appellant  that  the  can- 
celed stock  was  worth  more  than  the  out- 
standing note  with  accrued  Interest  Her 
theory  Is  that  her  stock  was  fully  paid  for, 
and  tliat  she  was  entitled  to  a  mandatory 
Injunction  requiring  the  appellee  to  Issue 
to  her  2%  shares  of  Its  capital  stock  In  ex- 
change for  that  which  she  held.  This  could 
not  be  done  in  any  event,  as  all  of  the  shares 
of  appellee  are  held  by  the  shareholders,  and 
the  corporation  has  no  power  to  Issue  to  her 
any  other  shares.  But  as  appellee  assumed 
all  of  the  liabilities  of  the  Western  Bank 
of  Kentucky  when  It  took  over  the  assets 
of  that  institution,  it  would,  of  course,  be 
bound  to  appellant  for  anything  that  was 
due  her  as  a  stockholder,  if  her  theory  of 
the  case  was  substantiated  by  the  evidence. 
But,  as  said  before,  under  the  evidence,  wo 
think  the  chancellor  correctly  concluded  that 
J.  B.  Dupoyster  did  not  desire  to  pay  for  the 
stock  for  which  he  bad  subscribed,  and  that 
he,  at  least,  acquiesced  in  its  cancellation. 
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This,  evidently,  was  the  theory  of  the 
trial  Judge,  and,  as  this  conclusion  meets 
oar  views,  the  Judgment  is  afflrmedi. 


PORTER  et  al.  v.  HART  COUNTY  DE- 
POSIT BANK  &  TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  18,  1906.) 

1.  Homestead  —  Liabilities  Existino  Be- 
roBE  Acquisition. 

A  debtor  is  not  entitled  to  a  homestead  ex- 
emption as  against  debt  existing  prior  to  the 
acquisition  of  the  homestead. 

[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent   Dig.   Homestead,   {f   10, .  136-140.] 

2.  Fbat7dot,ent  Conveyances  —  Fbauditlent 
Tbansactions. 

An  insolvent  debtor  made  an  assignment  for 
the  benefit  of  creditors.  Out  of  the  proceeds 
of  the  sale  of  his  home  the  assignee  paid  to 
the  debtor's  wife  $1,000  as  homestead  exemp- 
tion. The  wife  gave  the  purchaser  at  the  as- 
signee's sale  $1,0(X)  for  an  option  on  the  prop- 
erty at  a  price  which  was  $1,000  less  than  the 
purchaser  had  paid.  The  wife  subsequently 
'  paid  the  price.  Held,  that  the  transaction  placed 
the  $1,000  received  as  a  homestead  exemption 
beyond  the  reach  of  the  insolvent  debtor's  cred- 
itors and  was  fraudulent  as  against  the  claim 
of  a  creditor  arisin;;  prior  to  the  debtor's  ac- 
quisition of  the  homestead. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  |§  118-122; 
vol.   25,   Cent.   Dig.    Homestead,    §§    136-140.) 

3.  Same— Setting   Aside    Oonvetanob— Rk- 
covEBT  OF  Consideration. 

Where  a  conveyance  is  set  aside  for  fraud 
as  against  a  creditor,  the  grantee  is  not  entitled, 
as  nsainst  the  creditor,  to  receive  back  the 
consideration  which  he  paid;  but,  after  the 
•creditor  has  received  payment,  the  grantee  is 
entitled   to   the  surplus. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent.    Dig.   Fraudulent    Conveyances,   {   989.] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Action  by  the  Hart  County  Deposit  Bank 

&  Trust  Company  against  Lizzie  G.  Porter 

and  others.    From  a  Judgment  for  plaintiff, 

defendants  appeal.    Affirmed. 

Sims  &  Grider,  for  appellants.  Mitchell 
&  Du  Bose,  for  appellee. 

BARKER,  J.  L.  R.  Porter,  being  Insolvent, 
made  a  general  assignment  of  his  property 
to  J.  Whit  Potter  for  the  benefit  of  his 
creditors  subject  to  legal  exemptions.  Out 
of  the  proceeds  of  the  sale  of  his  home,  the 
assignee  paid  $1,000  as  homestead  exemption 
to  the  appellant  Mrs.  Lizzie  G.  Porter,  the 
wife  of  the  assignor.  The  home  place  was 
sold  by  the  assignee  to  T.  C.  Mitchell,  for  the 
sum  of  $4,900.  The  appellant,  being  anxious 
to  acquire  the  former  home  of  herself  and 
husband,  entered  Into  negotiations  with 
Mitchell  to  i)urchase  the  place  from  him, 
with  the  result  that  they  executed  a  written 
agreement  by  which  she  was  to  pay  him  the 
$1,000  received  as  her  husband's  homestead 
exemption  for  an  option  on  the  place  for  one 
year,  at  the  price  of  $3,900.  Subsequently 
she  borrowed  $2,000  from  E.  Wagner,  $1,500 
from  Mrs.  Lou  Reardon,  and  $400  from  J.  E. 


Potter,  with  which  she  paid  Mitchell  the  pur- 
chase price  of  $3,900;  whereupon  he  made 
her  a  deed  to  the  property.  The  debts  of 
E.  Wagner  and  Mrs.  Lou  Reardon  were  se- 
cured by  a  mortgage  on  the  purchased  prop- 
erty, and,  as  there  is  no  question  about  the 
validity  of  their  claim  to  a  first  lien,  they 
need  not  be  further  noticed.  After  all  these 
conveyances  were  made,  the  appellee,  the 
Hart  County  Deposit  Bank  &  Trust  Company, 
Instituted  this  action  to  recover  Judgment  of 
$3,450  due  them  from  L.  R.  Porter,  evidenced 
by  two  notes  it  held,  and  also  to  set  aside 
the  conveyance  to  Mrs.  Lizzie  G.  Porter  on 
the  ground  that.  Its  debt  having  been  created 
prior  to  the  acquisition  of  the  home  by  the 
husband,  he  was  n6t  entitled  to  the  home- 
stead exemption  as  against  it,  and  therefore 
the  use  of  the  money  'by  the  wife  to  par- 
chase  the  property  was  fraudulent  and  void. 
Mrs.  Porter  defended  this  action  by  general 
denials  of  the  allegations  of  the  petition, 
and  by  pleading  affirmatively  that  she  did 
not  use  the  $1,000  received  as  her  husband's 
homestead  exemption  in  purchasing  the  prop- 
erty from  Mitchell,  but  gave  him  that  sum 
for  an  option  on  the  place  for  one  year,  at 
the  price  of  $3,900. 

There  is  no  dispute  of  the  fact  that  tbe 
claim  of  appellee  antedates  the  acquisition 
of  the  homestead  by  the  husband,  L.  R.  Por- 
ter, and  there  can, be  no  dispute  that,  in  law, 
he  was  not  entitled  to  the  homestead  exemp- 
tion as  against  Its  Claim.  Mitchell,  the 
vendor,  purchased  the  property  from  the  as- 
signee for  $4,900.  Appellant  gave  bimv  ac- 
cording to  tbe  terms  of  the  agreement,  $1,000 
for  an  option  of  one  year  on  the  property, 
at  the  price  of  $3,900,  which  was  subsequent- 
ly paid  In  tbe  manner  already  stated.  It  Is 
c^ar  that  the  real  transaction  whi(di  took 
place  between  appellant  and  her  venaor, 
Mitchell,  was  that  she  merely  took  his  pur- 
chase from  the  assignee  off  his  bands,  and 
that  the  object  of  the  whole  transaction  was 
to  make  him  whole^  and  at  the  same  time 
place  the  $1,000  received  as  a  homestead  be- 
yond the  reach  of  her  husband's  creditor.  It 
seems  to  us  a  frivolous  waste  of  time  to 
demonstrate  that  which  is  so  obviously  ap- 
parent Tbe  transaction  speaks  for  itself. 
The  chancellor  set  aside  the  conveyance, 
holding  that  the  property,  to  the  extent  of 
$1,000,  was  subject  to  appellee's  claims  after 
first  satisfying  the  mortgage  liens  of  Wagner 
and  Reardon.  This  Judgment  we  think,  is 
correct 

Appellant  complains  that  she  was  not  allow- 
ed by  the  judgment  a  pro  rata  share  of  the  pro- 
ceeds of  the  Judicial  sale  to  be  had,  for  the 
$400  which  she  borrowed  to  make  up  the 
purchase  price  of  $3,900  under  the  terms  of 
the  written  contract  She  is  not  entitled  to 
receive  anything  until  appellee  has  first  re- 
ceived $1,000.  Having  wrongfully  taken  the 
money  belonging  to  her  husband's  creditor, 
and  Invested  it  In  real  estate,  she  has  no 
right  to  ask  that  creditor  to  share  with  her 
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the  hazard  of  the  loss,  If  there  be  one.  It' 
would  not  be  entitled  to  anytblng  over  and 
above  |1,000  which  might  accrue  by  reason 
of  a  rise  In  the  value  of  the  property,  and, 
as  said  before,  is  not  required  to  share  with 
her  any  loss  which  may  accrue  from  the 
venture.  Moreover,  as  tbe  conveyance  was 
set  aside  for  fraud,  she  is  not  entitled,  as 
against  the  creditor,  to  receive  back  that 
which  she  actually  paid.  Wlllett  v.  Froellch, 
90  S.  W.  672,  28  Ky.  Law  Rep.  798,  and  the 
cases  therein  cited.  After  appellee  receives 
the  full  sum  of  $1,000,  with  interest  and  costs, 
if  there  be  any  overplus,  it  belongs  to  her, 
and  this  is  the  full  extent  of  her  rights,  legal, 
or  equitable,  in  the  premises. 

The  judgment,   being  in  accordance  with 
these  views,  is  aflSrmed. 


THOMAS  V.   STRICKLER. 

<Court  of  Appeals  of  Kentucky.    Oct.  17,  1906.) 

AppeaI/— Questions   Reviewable  —  Failueb 
TO  Present  Que-stion  on  Teial— Instbuc- 

TIONS. 

Appellant  cannot  complain  of  the  giving 
or  failure  to  give  instructions,  where  no  objec- 
tion was  made  by  him  to  the  instructions  given, 
or  exceptions  taken  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |§  1309-1314.] 

"Not  to  be  oflBcially  reported." 
On  rehearing.     Petition  overruled. 
For  original  opinion,  see  93  S.  W.  648. 

SETTLE,  J.  Complaint  is  made  in  the 
petition  for  rehearing  that  the  opiniq^  of 
this  court  overlooks  the  fact,  as  the  court 
below  imdertook  on  Its  own  motion  to  in- 
struct the  jury,  It  was  its  duty  to  instruct 
on  every  item  of  the  account  involved,  for 
which  reason,  it  is  claimed,  appellant  is  not 
estopped  to  complain  in  this  court  of  his 
failure  to  ask  an  Instruction  on  the  omitted 
item.  In  reply  to  this  contention  it  is  suffl- 
cient  to  say  that  appellant  is  not  in  a  po- 
sition to  make  any  complaint  in  this  court 
of  the  lower  court's  action,  either  in  giving, 
or  failing  to  give  instructions,  as  we  find 
from  a  second  examination  of  the  record 
that  no  objection  whatever  was  made  by  him 
In  the  court  below  to  the  instructions  given, 
or  exceptions  taken  thereto. 

Petition  overruled. 


HATHILTON  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  IS.  1906.) 

1.  Cbiminax  Law— Appeal  —  Review— Evi- 
dence—Sufficiency. 

Where  there  is  any  evidence  to  sustain  a 
conviction  it  will  not  be  disturbed  on  appeal, 
on  the  ground  that  it  was  contrary  to  the  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.   Oriminal  Law,  f§  3074-.'3076.] 

2.  Same— New  Tbiai^-Gbounds— Newly  Dis- 
covered Evidence — Cumulative  Evidence. 

Newly  discovered  evidence,  which  is  merely 
cumulative,  is  no  ground  for  a  new  trial. 

[Ed.   Note. — For  cases  in  point,  see  vol.  15, 
Cent    Dig.  Cruninal   Law,   |8   232&-2330.] 

96  S.  W,— 53 


3.  Same— Appeal— Failube  to  Pbesent  Ques- 
tion on  Motion  fob  New  Tbial. 

An  affidavit  showing  prejudice  of  jurors 
against  accused,  filed  with  the  motion  tor  a 
new  trial,  was  too  late  to  avail  accused  on  ap- 
peal from  the  conviction. 

Appeal  from  Circuit  Court,  Rowan  Coun- 
ty. 

"Not  to  be  officially  reported." 

Alonzo  Hamilton  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.  Af- 
firmed. 

John  E.  Cooper,  for  appellant  N.  B.  Hays, 
C.  H.  Morris,  and  Alex.  Connor,  for  the 
Commonwealth. 

CARROLL,  O.  Under  an  Indictment  char- 
ging him  with  the  murder  of  Robert  Moody, 
appellant  was  convicted  of  voluntary  man- 
slaughter, and  his  punishment  fixed  at  five 
years'  confinement  in  the  State  Penitentiary. 
His  defense  was  that  he  killed  Moody  In 
self-defense,  and  that  error  to  his  prejudice 
was  committed  in  the  instructions — ^that  the 
verdict  of  the  Jury  was  contrary  to  the  evi- 
dence, that  since  the  verdict,  he  discovered 
new  and  Important  evidence  in  his  behalf, 
and  also  learned  that  five  of  the  Jurors  who 
tried  him  were  members  of  a  lodge  of  Odd 
Fellows  that  had  employed  an  attorney  to 
prosecute  him.  The  evidence  discloses  that 
the  deceased  came  to  the  house  where  ap- 
pellant lived,  and  was  cursing  the  appellant 
who  was  In  the  house,  when  two  of  his  friends 
came  and  tried  to  get  him  to  leave.  Soon 
after  their  arrival,  appellant  came  out  of  the 
house  and  told  Moody  to  go  away,  that  he 
didn't  want  to  have  any  trouble  with  him. 
Moody  then  shook  his  fist  in  appellant's  face, 
but  did  not  strike  or  attempt  to  strike  him, 
and  appellant  cut  him  several  times  with  a 
knife  that  he  had  open  in  his  hand  when 
he  came  out  of  the  house.  Moody  was  not 
on  the  premises  of  appellant  when  he  was 
cut,  nor  did  he  make  an  effort  to  go  into  ap- 
pellant's house.  The  altercation  occurred 
some  20  feet  from  the  house,  and  appellant 
went  from  his  house  ,to  the  place  where 
Moody  was  standing.  The  Jury  were  the 
Judges  of  the  weight  of  the  evidence,  and  . 
believed  the  testimony  of  the  witnes.sos  intro- 
duced for  the  commonwealth  in  preference 
to  the  testimony  of  appellant,  who  testified 
that  deceased  struck  him  in  the  face  with 
his  left  hand  while  holding  a  large  club  In 
his  right  hand,  and  that  he  believed  at  the 
time  that  he  was  in  danger  of  great  harm 
at  the  hands  of  deceased.  This  court  has 
repeatedly  ruled  that  where  there  Is  any 
evidence  to  sustain  a  verdict  of  conviction, 
it  will  not  be  disturbed  on  that  ground;  and 
there  was  sufficient  evidence  Introduced  on 
behalf  of  the  commonwealth  In  this  case  to 
support  the  finding  of  the  jury. 

The  affidavit  filed  in  support  of  the  ground 
that  newly  discovered  evidence  had  been 
found,  shows  that  the  evidence  was  merely 
cumulative,  tending  to  support  the  testimony 
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of  appellant  as  to  what  occurred  at  the  time 
he  cut  the  deceased,  and  did  not  present  any 
reason  -why  a  new  trial  should  be  granted. 
The  Jurors  who  were  allegjed  to  have  been 
members  of  the  Odd  Fellow's  Lodge  that  con- 
tributed means  to  employ  attorneys  to  prose- 
cute the  appellant,  each  filed  bis  affidavit 
stating,  In  substance,  that  he  did  not  know 
at  any  time  during  the  progress  of  the  trial 
that  Moody  was  a  member  of  the  order,  or 
contribute  anything  towards  the  prosecution 
of  appellant;  nor  was  there  any  evidence 
offered  to  support  the  affidavit  of  appellant 
In  opposition  to  the  affidavits  of  the  Jurors. 
Aside  from  this,  the  affidavit  in  respect  to 
the  Jurors  was  only  filed  with  the  motion 
for  a  new  trial,  and  consequently  too  late 
to  avail  appellant  in  this  court  The  Instruc- 
tions are  not  objectionable  in  any  respect 
They  presented  fairly  to  the  Jury  the  whole 
law  of  the  case. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


GEORGE  WIEDEMANN  BREWING  Ca 

et  al.  V.  COMMONWEALTH. 
{C!ourt  of  Appeals  of  Kentucky.    Oct.  16,  1906.) 

INTOXICATINO  LIQUORS— SaLBS  IN  PROHIBITED 

Tebritort— Place  of  Sale. 

Ky.  St  1903,  §  2r)70,  in  relation  to  pro- 
hibition, provide?  that  no  trick,  device,  snbter- 
fufre.  or  pretense  shall  be  allowed  to  evade  or 
defeat  the  policy  of  the  law.  An  agent  of  a 
•  brewing  company  resided  in  a  county  where 
the  prohibition  statute  was  in  force,  and  there 
received  an  order  for  a  case  of  beer,  which  or- 
der he  sent  to  the  company  at  its  office  in  an- 
other county  and  the  beer  was  shipped  to  the 
purcha.ser,  who  paid  the  price  to  the  agent. 
The  agent  testified  that  the  company  had  the 
right  to  reject  any  orders  sent  in,  but  that  he 
in  no  case  sent  in  an  order  from  any  irresponsi- 
ble part.v,  and  it  appeared  that  the  company 
mailed  to  the  agent  a  copy  of  the  bill  of  .lading, 
and  that  the  agent  gathered  up  the  bottles  after 
they  were  empty.  Held,  that  the  sale  was  made 
in  the  coanty  of  the  agent's  residence. 

[Ed.  Note. — For  cases  in  point  see  vol.  29, 
Cent.  Dig.   Intoxicating  Liquors,  {  162.] 

Appeal  from  Circuit  Court  Boyle  Coun- 
ty. 

"To  be  officially  reported." 

The  George  Wiedemann  Brewing  Company 
and  others  were  convicted  of  retailing  liquor 
contrary  to  the  prohibition  statute,  and  they 
appeal.    Affirmed. 

Greene  &  Van  Winkle  and  George  Wash- 
ington, for  appellants.  N.  B.  Hays,  Atty. 
Gen.,  Cbas.  H.  Morris,  and  Wm.  J.  Price, 
for  the  Commonwealth. 

BARKER,  J.  The  appellants  were  Indict- 
ed In  the  Boyle  circuit  court  charged  with 
retailing  liquor  contrary  to  the  prohibition 
statute  prevailing  In  that  county.  A  trial 
resulted  in  their  being  found  guilty  by  the 
Jury,  and  from  tlie  Judgment  of  the  court 
based  upon  the  verdict  they  are  here  on 
appeal. 

The  facts  show  that  the  general  prohibi- 
tion  statute   is   In   force   in   Boyle   county; 


that  Jerry  Crowley  Is  the  agent  of  the 
George  Wiedemann  Brewing  Company,  a  cor- 
poration residing  In  Newport,  Ky. ;  that  the 
agent  applied  to  the  mayor  of  Danville  for  a 
license  to  carry  on  the  business  of  a  whole- 
sale liquor  dealer  In  that  city,  which  was 
refused,  whereupon  he  rented  an  office,  fur- 
nished It  put  In  a  telephone,  bought  a  horse 
and  covered  wag<Mi,  and  opened  up  business. 
His  mode  of  operation  was  to  solicit  orders 
for  beer,  transmit  them  to  his  prlnclp:il  In 
Newi>ort  and  the  beer  was  then  shipped  to 
the  customer.  Wherever  the  agent  heard  of 
a  man  being  thirsty,  he  solicited  an  order, 
and.  If  successful,  sent  It  In  to  his  principal. 
The  rule  of  the  corporation  was  to  charge  the 
customer  up  with  the  price  of  the  case  and 
the  bottles,  and  upon  return  of  these  a  part 
of  the  original  purchase  price  was  remitted. 
One  of  Crowley's  duties  was  to  go  to  the  cus- 
tomer's house  with  his  wagon  and  collect 
up  the  empty  bottles  and  cases.  The  trans- 
action involved  in  this  case  arose  as  fol- 
lows: Forest  Johnson  ordered  from  Crow- 
ley a  case  of  beer,  for  which  he  agreed  to 
pay  $1.80.  This  order  was  sent  to  the  home 
office  in  Newport  The  beer  was  shipped 
to  Johnson,  who  received  it  at  the  depot  In 
Danville.  The  original  bill  of  lading,  or  a 
copy  thereof,  was  sent  to  Crowley,  so  that 
he  knew  the  goods  had  arrived  as  soon  as 
the  purchaser.  Johnson  paid  the  purchase 
price  of  $1.80  by  delivering  to  Crowley  his 
check  for  that  sum,  payable  to  the  corpora- 
tion.* This  was  transmitted  by  Crowley  to 
his  principal. 

The  real  question  In  this  case  Is  whether 
or  not  this  transaction  constituted  a  sale  of 
liquor  in  Boyle  county,  or  whether,  as  con- 
tended by  defendant  the  sale  was  in  New- 
port where  the  prohibition  statute  does  not 
prevail.  It  may  be  conceded  that  the  rule 
is  general  that  where  the  goods  are  ordered 
from  a  distant  point  by  an  order  which 
must  be  accepted  at  the  home  of  the  vendor, 
and  the  goods  are  shipped  from  there  to  the 
purchaser,  the  sale  Is  considered  as  having 
taken  place  at  the  home  office,  and  when  the 
goods  are  delivered  to  the  common  carrier 
for  transmission  it  is  the  agent  of  the  pur- 
chaser. .  And  where  the  transaction  Is  free 
from  fraud,  evasion,  or  subterfuge  this  mie 
is  generally  enforced.  The  opportunity  to 
retail  liquor  in  prohibition  districts  jpresents 
great  temptation  to  evade  the  law,  and  thus 
mnkc  a  profit  out  of  a  prohibited  business. 
The  prohibition  statute  (section  2570.  Ky.  St 
190;i)  is  as  follows:  "No  trick,  device,  sub- 
terfuge or  pretense  shall  be  allowed  to  evade 
the  operation  or  defeat  the  policy  of  the  law 
against  selling  q)lrltuous,  vinous  or  malt 
liquors  without  license,  or  In  violation  or 
evasion  of  any  local  option  laws  prevailing 
in  any  county,  city,  town,  precinct  or  mu- 
nicipality of  this  commonwealth."  The  stat- 
ute modifies  the  general  rule  very  substan- 
tially, and  under  it  the  Jury,  In  such  cases, 
are  authorized  to  look  beneath  the  surface 
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of  tbe  transaction  and  ascertain  whether  or 
not  the  dealer  Is  undertaking  to  be  "smart- 
er than  the  law,"  and  by  a  trick,  evasion,  or 
subterfuge  to  carry  on  a  prohibited  business 
In  spite  of  it  The  transaction  in  hand  was 
a  sale  by  retail;  tbe  amount  InTOIved  being 
less  than  five  gallons,  and  tbe  total  price 
$1.80.  It  is  true  Crowley  testified  that  tbe 
company  had  the  right  to  reject  any  order 
he  sent  In,  but  it  must  be  manifest  that  in 
Eucb  small  transactions  as  that  Inrolyed  here 
the  home  office  could  not  afford  to  look  up 
the  financial  rating  of  the  would-be  pur- 
chaser, and  Crowley  himself  admits  that  he  in 
no  case  sent  In  an  order  from  an  irrespon* 
Bible  party.  We  think,  therefore,  it  is  cleat 
that  Crowley  passed  upon  the  credit  of  the 
purchaser,  and  that  the  contract  was  closed 
in  Boyle  county.  This  is  also  evidenced  by 
tbe  fact  that  the  company  mailed  to  the 
agent  a  copy  of  the  bill  of  lading  when  a 
shipment  was  made,  and  also  by  the  fact 
that  tbe  agent  completed  the  transaction  by 
receiving  the  check  and  gathering  up  the 
bottles  after  they  were  emptied. 

This  case  does  not  fall  within  the  prin- 
ciple of  James  v.  Commonwealth,  102  Ky. 
108,  42  S.  W.  1107.  relied  on  by  the  defend- 
ants. No  order  was  given  there  in  the  coun- 
ty of  the  purchase.  The  purchaser  himself 
forwarded  the  order  to  the  vendor,  and  the 
goods  were  then  shipped  C.  O.  D.  into  the 
prohibition  district,  and  it  was  held  that  the 
transaction  took  place  In  the  county  of  the 
vendor.  We  think  the  ease  at  bar  falls 
within  the  reasoning  of  Teal  v.  Common- 
wealth, 57  S.  W.  4C4,  22  Ky.  Law  Rep.  .T-O. 
although  the  facts  are  not  entirely  coinci- 
dent. There  the  vendor  sent  an  agent  into 
the  county  with  sampltts  of  the  whisky,  took 
orders,  and  forwarded  them  to  the  vendor 
In  another  county,  and  these  orders  were 
filled  by  the  vendor  shipping  the  goods  C.  O. 
D.  to  the  purchaser  In  the  prohibition  dis- 
trict We  held  that  this  was  a  sale  In  the 
county  where  the  purchaser  resided,  and 
the  case  was  distinguished  from  James  v. 
Commonwealth,  supra.  In  the  opinion.  Evi- 
dently the  object  of  the  statute  quoted  above 
was  to  prevent  any  and  all  evasions  of  the 
prohibition  law.  It  was  intended  to  guar- 
anty to  the  people  of  any  given  district  a 
home  government,  and  to  place  it  within  | 
their  power  to  exclude  the  sale  of  spirituous 
liquor  In  the  given  district.  If  they  so  de- 
sired, and  especially  to  make  It  possible  to 
prevent  outsiders  from  violating  the  law  and 
breaking  down  the  moral  harriers  erected 
by  the  people  for  their  protection  by  such 
practices  as  this  record  discloses.  In  thi« 
case  we  have  a  brewer  In  a  distant  county 
sending  an  agent  Into  a  prohibition  district, 
soliciting  and  receiving  orders  for  beer  In 
retail  quantities,  forwarding  these  orders,  re- 
ceiving the  money,  and  forwarding  that,  gath- 
ering up  the  empty  bottles  nnd  cases  and 
finding  them  back  to  tbe  brewery,  and  remit-  ' 
ting  to  the  purchaser  tbe  stipulated  simi  for  [ 


the  return  of  the  bottles  and  cases.  Every 
element  of  a  complete  sale  is  here,  except 
the  mere  physical  presence  of  the  beer,  and 
in  these  days  of  quick  transportation,  If  a 
brewer  in  a  nonprohlbitton  district,  by  means 
of  the  railroad  and  express  companies,  can 
pour  Its  product  Into  prohibition  districts 
In  ways  similar  to  those  under  discussion. 
It  must  be  obvious  that  the  utility  of  pro- 
hibition laws  win  soon  be  entirely  broken 
down.  It  seems  to  us  we  have  here  a  cnse 
that  belongs  to  that  class  of  liquor  tralHc 
as  to  which  the  statute  was  Intended  to  "lay 
tbe  ax  at  the  very  root  of  the  tree." 

We  conclude,  upon  a  sui-vey  of  the  whole 
record,  that  the  defendants  had  a  fair  and 
Impartial  trial,  and  the  Judgment  Is  there- 
fore affirmed. 


DUDLEY  v.  ILUNOIS  CENT.  R.  00.  ct  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1006.) 

1.  IlBMOVAI.    OF    CaTTSES— OlTIZENSUIP— JOIN- 

DKR  op  Pabties— Petition. 

I'laintiff,  who  was  a  brakeman  on  one  of 
defendant  railroad  company's  freight  trains, 
sought  to  recover  damai^es  for  Injnries  sustnlned 
by  his  being  struck  by  a  waterspout  alleged 
to  be  too  near  the  track.  Plaintiff  Joined  de- 
fendant M.,  whose  citizenship  was  the  same  as 
plaintiff's,  with  defendant  railroad  company, 
whose  citizenship  was  diverse,  and  alleged  that 
M.  had  charge  of  defendant's  waterspout,  etc., 
and  that  the  railroad  company  and  M.,  as  its 
agent  and  servant,  had  carelessly,  etc.,  placed 
ttie  post  and  pillars  supporting  the  spout  so 
near  the  track  as  to  make  its  position  dangerous, 
and  that  the  spout  was  noirlisently  permitted 
to  hang  In  danserous  proximity  to  the  top  of 
the  train;  that  by  the  npRliRpnce  of  defendant 
company  and  M.  In  placing  the  pillar,  and  in 
permitting  the  spoilt  and  connections  to  be  In 
such  condition,  plaintiff  wan  struck  by  the 
spout  and  injured.  Ilrld,  that  the  petition 
stated  a  cause  of  action  ni;ainst  both  defendants, 
and  that  the  court  therefore  properly  denied 
the  motion  of  the  railroad  company  In  the  first 
Instance  to  transfer  the  cause  to  the  federal 
court. 

TEd,  Xote. — For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Removal  of  Cau-ses,  $  79.] 

2.  Mabtrb  and  Skrvant— Injubies  to  Sebv- 
ANT— Fellow  Servant's  Liability. 

A  servant  of  a  railroad  company  in  charge 
of  Its  water  tanks,  spout,  jnimplng  stations, 
and  appliances  under  the  direction  of  a  superin- 
tendent, was  not  liable  for  injuries  to  a  brake- 
man  by  striking  a  spout  negligently  placed  too 
near  the  track,  where  such  servant  had  nothing 
to  do  with  the  placing  or  adjuBting  of  the  pipe 
and  fixtures,  aud  was  guilty  at  most  of  mere 
nonfeasance  for  failure  to  remedy  the  defect. 
[EJd.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.   Dig.    Master  and   Servant.   |   1236.] 

3.  Removal   of   Causi:s— Renewal   of   Mo- 
tion. 

Where,  in  an  action  for  injuries  to  a 
servant,  plaintiff  joined  a  r(>sident  employe  as  a 
party  defendant  with  the  railroad  company, 
which  was  a  nonresident,  and  at  the  close  of 
plaintiff's  evidence  no  cause  of  action  had  lieen 
established  against  the  resident  defendant,  and 
there  was  nothing  to  warrant  the  presumption 
that  a  stronger  case  could  luve  t>een  made  out 
when  the  petition  was  filed,  it  was  proper  for 
tbe  court  to  grant  the  railroad  company's  re- 
newe<l  motion  for  a  removal  of  the  caiixe  to 
the  federal  court,  on  tbe  ground  that  tbe  citizen 
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defendant  had  been  Joined  for  the  sole  purpose 
of  preventing  such  removal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Removal  of  Causes,  {  79.] 

Appeal  from  Circuit  Court,  Caldwell  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  WiiUam  Dudley  against  the 
Illinois  Central  Railroad  Company  and 
others.  From  an  order  dismissing  the  suit 
as  to  defendant  Calvin  Mitchell,  aud  sus- 
taining the  application  of  the  defendant  rail- 
road company  to  remove  the  catw*  to  the 
federal    court,  plalntltC  appeals.      Affirmed, 

H'udrlck,  Miller  &  Marble,  for  appellant 
J  no.  C.  Gates,  Trabue,  Doolan  Cox,  J.  M. 
Dickinson,  and  P.  H.  Darby,  for  appellees. 

CARROLL,  O.  The  appellant,  who  was  a 
brakeman  on  one  of  appellee's  freight  trains, 
brought  this  suit  against  the  appellee  com- 
pany and  Calvin  Mitchell  to  recover  dam- 
ages resulting  from  Injuries  sustained  by  be- 
ing struck  by  a  waterspout  attached  to  a 
tank  operated  by  the  defendant  company 
near  Cerulean  Springs.  The  petition  aver- 
red: "That  the  defendant  Calvin  Mitchell 
was  In  the  employ  of  the  company,  and  was 
acting  as  its  pumper  or  superintendent  or 
supervisor  or  manager  of  pumps,  tanks,  and 
all  the  appliances  and  water  tanks,  along 
its  road;  that  he  had  rJiarge  and  manage- 
ment of  the  pumps,  tanks,  cranes,  chains, 
posts,  and  all  appliances  of  the  pumping 
stations  which  furnished  water  to  the  en- 
gines of  the  company,  and  was  paid  by  the 
company  to  do  this  work  under  its  orders; 
that  he  was  especially  and  directly  In  charge 
and  control  of  the  tank  and  crane  and  spout 
and  pumping  station  and  all  the  appliances 
thereof  at  Cerulean  Springs,  and  of  the  sup- 
plying of  water  to  the  engines,  and  was 
actually  managing  and  controlling  said  tanks, 
pump,  spout  and  appliances;  that  the  com- 
pany and  Mitchell,  as  Its  agent  and  servant 
In  charge  of  said  tank,  had  carelessly,  wrong- 
fully and  negligently  placed  the  post,  pillar 
and  support  supporting  the  spout  and  crane 
which  was  used  in  supplying  the  engine  with 
water,  dangerously  and  unnecessarily  near 
to  the  track,  making  the  position  of  same 
improper,  defective  and  dangerous,  because 
of  its  proximity  to  the  track,  and  had  negli- 
gently permitted  the  chains,  spout  and  other 
appliances  of  the  tank  to  be  defective  and 
out  of  repair,  and  to  hang  in  dangerous  prox- 
imity to  the  top  of  the  train,  so  as  to  endan- 
ger the  lives  of  the  employes  engaged  in  dis- 
charging their  duties;  that  by  the  negligence 
of  the  defendant  company  and  Mitchell  in 
placing  the  post,  pillar  and  support  so  near 
the  track,  and  by  their  negligence  In  suf- 
fering and  permitting  the  support  and  con- 
nections of  the  tank  to  be  In  such  condition 
as  to  put  the  spout  In  dangerous  proximity 
to  the  train,  the  plaintiff  was  struck  by  the 
spout  upon  the  head  and  injured."  The  peti- 
tion also   contained  other   allegations   nec- 


essary in  cases  of  this  character.  In  due  time 
the  railroad  company,  a  foreign  corporation, 
filed  Its  petition  and  bond  for  removal  of  the 
cause  to  the  United  States  Circuit  Court 
This  motion  the  trial  court  overruled.  Upon 
a  trial  of  the  case,  at  the  conclusion  of  the 
evidence  for  plaintiff,  now  appellant,  the  de- 
fendant Mitchell  entered  a  motion  for  a  per- 
emptory Instruction,  which  was  sustained  by 
the  court,  and  thereupon  the  jury  returned 
a  verdict  for  Mitchell.  When  the  action 
against  Mitchell  was  terminated  ii  this  way, 
the  defendant  company  renewed  Its  motion 
for  removal,  and  it  was  sustained  by  the 
court.  Appellant  complains  of  the  action  of 
the  trial  court  in  giving  the  peremptory  in- 
struction and  in  removing  the  cause. 

The  petition  stated  a  good  cause  of  action 
against  both  the  defendants,  and  the  court 
properly  refused  to  transfer  the  action  when 
the  motion  was  first  made.  I.  C.  R.  R.  t. 
Coley,  89  8.  W.  234,  28  Ky.  Law  R.-p.  336, 
1  L.  R.  A.  (N.  S.)  370;  Pierce's  Adm'r  v.  I.  C. 
R.  R.,  86  8.  W.  703,  27  Ky.  Law  Rep.  801. 
Whether  the  transfer  was  proper,  upon  the 
conclusion  of  the  evidence  for  appellant,  de- 
pends upon  the  question  whether  or  not 
Mitchell  was  joined  as  defendant  in  good 
faith.  The  mere  fact  that  the  trial  judge 
sustained  a  peremptory  instruction  on  be- 
half of  Mitchell  Is  entitled  to  some  weight 
but  Is  not  In  Itself  conclusive  evidence  that 
Mitchell  was  not  joined  in  good  faith,  or 
that  appellant  failed  to  make  out  a  case 
against  Mitchell.  To  determine  therefore 
whether  or  not  the  action  of  the  trial  court 
was  proper,  we  will  examine  the  evidence 
Introduced  by  appellant,  and  determine  from 
It  whether  or  not  the  averments  of  the  peti- 
tion stating  a  good  cause  of  action  against 
Mitchell  were  sustained.  The  substance  of 
the  allegations  against  Mitchell  are  that  he 
was  directly  in  charge  and  control  of  and 
actually  managed  and  controlled  the  tank, 
crane,  spout,  pumping  station,  and  all  ap- 
pliances connected  therewith,  and  that  as 
agent  and  servant  of  the  company  he  care- 
lessly and  negligently  placed  the  pillars,  sup- 
porting the  spout  and  crane,  dangerously 
and  unnecessarily  near  the  track,  making 
the  same  Improper,  defective,  and  dangerous 
because  of  Its  proximity  to  the  track;  and 
that  the  company  and  Mitchell  negligently 
permitted  the  chains,  spout,  and  other  ap- 
pliances of  the  tank  to  be  defective  and  out 
of  repair,  and  to  hang  in  dangerous  proximity 
to  the  top  of  the  cars.  The  evidence  for 
plaintiff  was  to  the  effect  that  Mitchell  was 
in  charge  of  the  tank  and  pump  of  the  de- 
fendant on  the  Evansviile  &  Hopkinsville 
Division,  which  Included  the  tank  at  Ceru- 
lean Springs,  and  hired  the  pumpers,  and 
that  the  tank  at  Cerulean  Springs  was  some 
two  feet  nearer  the  track  than  tlie  tank  at 
Princeton  on  the  same  line;  that  Mitchell 
was  working  under  one  Noles,  and  had  been 
seen  repairing  the  tanks  and  machinery  at- 
tached thereto;  that  the  water  pipe  from  the 
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tank  was  the  Instminent  that  struck  the  ai>- 
pellant  and  knocked  him  off  the  train;  that 
It  was  Mitchell's  duty  to  examine  the  tanks 
and  pumps  at  each  station,  and  keep  them 
In  mnnlng  order;  and  that  the  pipe  that 
Btmck  appellant  was  Improperly  adjusted 
and  hanging  too  far  over  the  track.  There 
was  no  evidence  whatever  tending  to  show 
that  Mitchell  had  anything  to  do  with  erect- 
ing the  tank  or  placing  or  adjusting  any  of 
the  fixtures  or  appliances  thereon;  nor  does 
the  evidence  disclose  whether  the  pipe  that 
struck  appellant  was  so  constructed  that  it 
hung  too  far  over  the  track,  or  was  negli- 
gently permitted  to  hang  in  that  condition 
\>y  some  persons  when  using  It;  nor  does  the 
evidence  show  that  Mitchell  could  have  re- 
constructed the  tank  or  placed  It  further 
from  the  track,  or  have  supplied  it  with  dif- 
ferent pipes  or  appliances,  or  that  he  was 
furnished  hy  the  master  with  any  other  ap- 
pliances than  those  In  use,  or  that  he  had  It 
In  his  power  to  do  anything  more  than  he 
bad  done.  Mitchell  was  a  subordinate  em- 
ploy6  of  the  railroad  company,  working  un- 
der the  superintendent  or  person  who  had 
charge  of  the  tanks  and  pumping  stations. 

Assuming  that  It  was  the  duty  of  Mitchell 
to  keep  these  tanks  and  appliances  In  re- 
pair, and  that  the  water  pipe  that  struck 
appellant  was  hanging  too  low  down,  Mitch- 
ell could  not  be  held  liable  to  appellant,  un- 
less a  servant  such  as  Mitchell  was  is  li- 
able for  nonfeasance,  or  for  bis  failure  to 
affirmatively  take  some  action  to  remedy 
defects  or  dangerous  appliances  to  which 
his  attention  may  be  directed.  This  pre- 
cise question  was  before  this  court  In  Cin- 
cinnattl.  New  Orleans  &  Texas  Pacific  R. 
C!o.  V.  Robinson,  74  S.  W.  1061,  25  Ky.  Law 
Rep.  265,  and  it  was  there  held  that  the 
petition  having  failed  to  show  any  cause  of 
action  against  Robinson,  the  employe  Joined 
with  the  company,  that  It  was  proper  to  re- 
move the  case  to  the  United  States  Circuit 
Court  In  the  case  at  bar,  the  evidence 
wholly  falls  to  make  out  a  case  against 
Mitchell,  and  therefore  the  action  of  the 
trial  Judge  In  giving  the  peremptory  instruc- 
tion was  proper.  The  petition  for  removal 
set  out  that  Mitchell  was  Joined  as  a  de- 
fendant for  the  sole  purpose,  and  with  the 
fraudulent  design,  of  preventing  the  trans- 
fer of  the  case  to  the  United  States  Circuit 
Court,  and  that  the  allegations  of  the  pe- 
tition in  respect  to  Mitchell  were  untrue,  and 
could  not  be  sustained  by  evidence;  and, 
when  the  evidence  on  behalf  of  appellant 
disclosed  a  total  failure  to  show  any  liabil- 
ity on  the  part  of  Mitchell,  the  conclusion 
remained  that  the  allegations  of  the  petition 
for  removal  were  true. 

In  Illinois  Central  R.  Co.  v.  Coley,  89 
S.  W.  234,  28  Ky.  Law  Rep.  836,  1  L.  R.  A. 
(N.  8.)  370,  the  engineer  In  charge  of  the 
train  that  injured  plaintiff  was  Joined  as 
a  defendant.  A  petition  similar  to  the  one 
In  the  case  at  bar  was  filed  for  removal, 


and  overruled.  On  a  trial,  a  verdict  was 
rendered  against  the  defendants.  In  dis- 
cussing the  question  of  removal,  this  court 
said:  "If  the  engineer  negligently  ran  the 
engine  against  the  wagon  In  which  appellee 
was  riding  and  Injured  her,  be  Is  liable  to 
her  for  her  Injuries.  The  fact  that  be  did 
not  own  the  engine,  or  that  he  was  operating 
It  in  the  service  of  the  railroad  company, 
makes  him  none  the  less  liable  for  his  per- 
sonal wrong.  If,  In  operating  the  engine, 
he  was  acting  as  agent  of  the  railroad  com- 
pany, and  his  act  was  its  act,  then  it  is 
also  responsible  to  her  upon  the  principle 
that  he  who  does  an  act  by  another  does 
it  himself."  In  that  case  the  evidence  Jus- 
tified the  finding  that  the  engineer  was  guilty 
of  an  affirmative  act  of  negligence,  and, 
although  a  subordinate  employ^,  was  Joint- 
ly liable  with  bis  principal  for  his  negli- 
gent conduct  The  court  further  said:  "If 
the  plaintiff  trifled  with  the  court,  and 
Joined  a  defendant  who  is  a  resident  of  the 
state  simply  for  the  purpose  of  defeating 
the  right  of  the  other  defendant  to  remove 
the  case  to  the  federal  court  the  court  should, 
as  soon  as  this  is  made  apparent  on  the 
trial,  dismiss  the  action  as  to  the  defendant 
fraudulently  Joined,  with  costs,  and  remove 
the  case  to  the  federal  court  The  court 
should  not  at  any  stage  of  the  proceeding 
allow  a  party  to  trifie  with  its  process,  or 
to  defeat  the  courts  by  fraudulent  Joinder 
of  a  person  as  a  defendant." 

If  the  plaintiff  can  by  stating  in  his  pe- 
tition a  good  cause  of  action  against  a  resi- 
dent defendant  and  thereby  prevent  the 
nonresident  defendant  from  transferring  the 
case,  although  upon  the  trial  the  evidence 
wholly  falls  to  show  any  cause  of  action 
against  the  resident  defendant  the  result 
would  necessarily  be  that  in  every  case 
where  this  was  done  a  removal  could  be 
prevented,  and  the  plaintiff,  by  the  fraudu- 
lent or  mistaken  Joinder  of  a  person  as  a 
defendant,  could  defeat  the  Jurisdiction  of 
the  federal  court.  Powers  v.  0.  &  O.  Ry. 
Co.,  169  U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed. 
673.  It  Is  true  that  It  Is  for  the  state  court 
to  determine  from  the  record,  when  the  mo- 
tion for  a  transfer  is  made,  whether  or  not 
there  is  then  presented  a  state  of  case  au- 
thorizing a  transfer.  Illinois  Central  R.  Co. 
V.  Jones'  Adm'r,  80  S.  W.  484,  26  Ky.  Law 
Rep.  31;  Rutherford  v.  Illinois  Central  R. 
Co.,  86  S.  W.  199,  27  Ky.  Law  Rep.  307. 
And  it  has  been  ruled  in  a  number  of  cases 
that  the  motive  or  purpose  of  the  plaintiff 
in  Joining  the  defendants  will  not  be  inquired 
into,  provided  a  cause  of  action  Is  stated 
against  them  Jointly.  Winston's  Adm'r  v. 
Illinois  Central  R.  Co.,  23  Ky.  Law  Rep. 
1283,  65  S.  W.  13,  55  liu  R.  A.  608;  C.  &  O. 
Ry.  Co.  V,  Dixon,  179  U.  S.  131,  21  Sup.  Ct 
67,  45. Lu  Ed.  121;  Rutherford  ▼.  Illinois 
Central  R.  Co.,  85  S.  W.  199,  27  Ky.  Law 
Rep.  397.  But  when,  during  the  progress 
of  the  trial — for  Instance,  at  the  close  ot  the 
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plaintiff's  .  evidence — It  becomes  apparent 
that  no  canse  of  action  has  been  made  ont 
against  the  resident  defendant,  and  there 
Is  nothing  In  the  record  to  warrant  the  pre- 
sumption or  conclusion  that  a  stronger  case 
could  have  been  made  out  when  the  petition 
was  filed,  the  court  will  not  sit  idly  by  and 
permit  a  plaintiff,  by  making  allegations 
that  he  must  have  known  be  could  not  es- 
tablish, to  deprive  the  defendant  of  a  right 
guarantied  to  it  or  him  by  the  law.  How- 
ever reluctant  state  courts  may  be  to  sur- 
render their  Jurisdiction,  they  cannot  laid 
themselves  to  a  scheme  to  defeat  rights  to 
which  each  one  of  the  parties  litigant  is 
entitled,  or  permit  a  skillful  pleader  to 
determine  the  question  of  removal  without 
reference  to  the  merits  of  the  case. 

The  case  of  Whitcomb  v.  Smithson,  175  U. 
S.  635,  20  Sup.  Ct.  248,  44  Ia.  Ed.  303,  is  not 
in  conflict  with  these  views.  It  is  true  that 
In  that  case,  at  the  close  of  the  testimony 
for  plaintiff,  the  trial  court  sustained  a 
peremptory  Instruction  offered  by  the  resi- 
dent defendant,  and  thereupon  the  nonresi- 
dent defendant  again  moved  to  transfer  the 
case,  and  this  motion  was  overraled.  In 
sustaining  this  ruling,  the  Supreme  Court 
said:  "This  was  a  ruling  on  the  merits,  and 
not  a  ruling  on  the  Jorisdlction.  It  was  ad- 
verse to  the  plaintiff,  and  without  his  as- 
sent, and  the  trial  court  rightly  held  that 
it  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  enable  the  other 
defendants  to  prevent  plaintiff  from  taking 
a  verdict  against  them.  As  we  have  said, 
the  contention  of  that  railway  company  that 
It  was  fraudulently  Joined  as  a  defendant 
bad  been  disposed  of  by  the  United  States 
Circuit  Court  But,  assuming  without  de- 
ciding that  that  contention  could  not  have 
been  properly  renewed  under  the  circum- 
stances, it  is  sufficient  to  say  that  the  record 
before  us  does  not  sustain  it"  It  will  thus 
be  seen  that  the  decision  of  this  question 
is  rested  upon  the  grounds:  First,  that  It 
had  been  disposed  of  by  the  United  States 
Circuit  Court;  and,  second,  that  the  record 
did  not  show  a  fraudulent  Joinder. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


HOPPER  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1906.) 

1.  Cbiuinal  Law  —  Instbuotions— Applica- 

bilitt  to  bvidknoe. 

Where,  on  a  trial  for  homicide,  accused 
claimed  that  the  shootin);  was  in  self-defense, 
that  decedent  threatened  to  shoot  him  and 
shot  at  him  twice,  bat  missed  him,  a  requested 
instruction  that  accused,  if  assaulted,  or  if 
threatened  by  decedent,  who  came  to  accused's 
house  armed,  evidentljr  intending  to  carry  out 
his  threats,  had  a  right  to  shoot  in  self-de- 
fense without  seeking  any  other  place  of  safety, 
was  properly  refused  because  not  applidbble  to 
ths  evidence. 

[Ed.  Note.— For  cases  in  point  see  voL  26, 
Oent  Die.  Homicide,  St  61^-632.] 


2.   HolnOIDB— iNSTBUCnONB— Sn/F-DKFENSE. 

Where,  on  a  trial  for  homicide,  accnsed 
claimed  that  the  shooting  was  in  self-defense, 
that  decedent  threatened  to  shoot  him  and  shot 
at  tiim  twice,  bnt  missed  him,  an  instroction 
that  if  decedent  was  about  to  inflict  death  or 
great  bodily  harm  on  accnsed,  or  if  it  ap- 
peared to  accused,  in  the  exercise  of  a  rea- 
sonable judgment  that  decedent  was  abont  to 
do  so,  and  that  it  was  necessary  to  shoot  him, 
or  reasonably  appeared  to  accnsed  to  be  neces- 
sary to  do  so  to  save  himself,  he  had  the 
right  to  kill  decedent,  was  sufficientiy  favorable 
to  accused. 
8.  Same— EviDENCK — ADMissiBiLrrr. 

Where,  on  a  trial  for  homicide,  defended 
on  the  ground  of  self-defense,  the  evidence 
showed  enmity  between  accused  and  decedent 
and  that  on  the  night  of  the  homicide  some  one 
fired  into  accused's  house,  that  accused  went 
to  the  home  of  decedent  to  investigate,  that 
later  in  the  night  decedent  came  to  the  home 
of  accused  where  the  killing  occurred,  the  re- 
fusal to  permit  accused  to  prove  fully  alxiut 
the  shooting  that  occurred  at  his  home  when  a 
third  person  was  shot,  was  not  erroneous,  for 
such  evidence  could  not  justify  or  excuse  the 
killing. 
4.  Same— Evidence— Sufficiency. 

Evidence  on  a  trial  for  murder  examined, 
and  held  to  support  a  conviction. 

Appeal   from  Circuit  Court   Bell   County. 
"Not  to  be   ofllclally   reported." 
Lewis  (alias  Luke)  Hopper  was  convicted 
of  murder,  and  be  appeals.     Affirmed. 

John  Reeder  and  W.  L.  Robertson,  for  ap- 
pellant N.  B.  Hays,  Atty.  Gen.,  O.  H.  Mor- 
ris and  N.  L.  South,  for  the  Commonwealtli. 


0'REU.R,  J.  Appellant  Lewis,  alias  Luke, 
Hopper  and  Newt  Shackelford  were  pro- 
prietors of  rival  blind  tigers  on  Cumberland 
Mountain,  near  the  Tennessee  line,  in  Bell 
county.  There  was  an  enmity  between  them. 
On  the  particular  night  In  question  in  this 
case  some  one  bad  flred  into  Hopper's  bouse. 
Hopper,  believing  the  shot  was  fired  from 
Shackelford's  establishment,  went  over  to  In- 
vestigate it  Everybody  was  armed,  and  all 
more  or  less  under  the  Influence  of  liquor. 
Hopper  did  not  find  out  who  it  was  that  flred 
the  shot  In  a  few  hours,  but  after  midnight, 
Shackelford,  with  some  of  bis  friends,  re- 
turned Hopper's  call.  They  ordered  out  tbe 
drinks,  played  at  a  game  of  cards  for  drinks, 
and  swaggered  about  with  tbeir  weapons. 
Then,  according  to  the  witnesses  for  tbe 
commonwealth,  appellant  asked  Shackelford 
to  step  outside,  that  he  had  something  to 
say  to  him.  Shackelford  compiled.  No  soon- 
er were  they  out  the  door  tban  appellant  sbot 
Shackelford  to  deatb,  inflicting  at  least  four 
mortal  wounds.  Appellant  claims  the  shoot- 
ing was  In  Ills  defense,  that  Shackelford  in- 
vited him  out,  and  when  be  got  him  out  in 
the  dark  threatened  to  shoot  bim  and  shot 
at  him  twice,  but  missed  him.  The  witnesses 
for  tbe  commonwealth  were  two  disreputable 
women  who  were  hanging  around  the  place; 
but  their  stories  are  apparently  stralgbt- 
forward.  The  Jury  believed  them,  instead  of 
believing  appellant  although  all  tbe  men 
present,  Including  those  who  came  with  de- 
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ceased,  testUed  for  appellant,  and  attempted 
to  sustain  his  Tlew.  The  physical  facts,  snch 
as  the  places  of  the  wounds  on  the  dead 
man's  person,  are  the  most  damaging  evi- 
dence In  corroboration  of  the  women's  testi- 
mony. The  woonds  refute  appellant's  story. 
The  court  Instructed  the  jury  fairly  and  f nlly. 
There  Is  no  error  pointed  out  in  the  instruct 
tlons,  and  we  are  onable  to  see  any  In  them. 

It  Is  complained  that  the  court  failed  to 
instruct  the  Jury  as  to  defendant's  right  of 
self-defense,  in  that  he  did  not  tell  them  that 
defendant,  if  assaulted,  or  if  threatened  by 
the  deceased  and  the  latter  came  to  his  house 
armed,  and  evidently  Intending  to  carry  out 
his  threats,  that  defendant  had  the  right 
to  shoot  deceased  without  seeking  any  other 
place  of  safety.  Sncb  an  instruction,  even 
if  ever  permissible,  could  have  no  place  in 
this  case.  In  the  first  place,  defendant  did 
not  shoot,  and  does  not  claim  to  have  shot 
deceased  to  prevent  his  executing  such  a 
threat  He  says  the  deceased  was  then  and 
there  about  to  kill  blm,  and  was  trying  to, 
and  be  shot  In  the  defense  of  his  person. 
Nor  did  the  court  tell  the  Jin^  that  defendant 
had  to  seek  safety  elsewhere,  or  Imply  it  In 
what  be  said.  He  told  them  that  If  the  de- 
ceased was  then  and  there  about  to  inflict 
death  or  great  bodily  harm  on  defendant, 
or  if  it  appeared  to  the  defendant,  In  the 
exercise  of  a  reasonable  judgment,  that  he 
was,  and  that  it  was  necessary  to  shoot  the 
deceased,  or  reasonably  appeared  to  the  de- 
fendant to  be  necessary  to  shoot  the  deceased 
to  save  himself,  he  had  the  right  to  shoot 
and  kill  the  deceased.  This  was  all  the  de- 
fendant was  entitled  to  from  the  facts  shown 
by  himself,  his  most  favored  witness. 

It  is  complained  that  the  court  would  not 
allow  appellant  to  prove  fully  about  the 
shooting  that  occurred  earlier  in  the  evening 
at  appellant's  place  when  a  young  man  was 
shot,  which,  we  understand,  was  the  occasion 
that  caused  appellant  to  go  over  to  Shackel- 
ford's to  Investigate.  But  that  could  not 
in  any  wise  have  justified  or  excused  this 
killing.  The  verdict  of  the  jury  finding  the 
appellant  guilty  and  sentencing  him  to  life 
servitude  in  the  penitentiary  was  as  little 
as  they  could  do  If  they  believed  the  proof 
made  by  the  prosecution — which  they  evi- 
dently did. 

Perceiving  no  error  in  the  record,  the  judg- 
ment is  aflSrmed. 


PEYTON  et  al.  v.  WEBB  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  18,  1906.) 

FKATTDTILXnT      OONVBTAROEa    —    INTENT        Or 

Gbantor. 

Ky.  St.  1903,  i  1906,  provides  that  every 
conveyance  made  with  intent  to  hinder  or  de- 
lay creditors  shall  be  void  as  against  them,  pro- 
vided that  the  section  shall  not  affect  the  title 
of  a  purchaser  for  a  valuable  consideration, 
nnleas  he  had  notice  of  the  fraudulent  intent, 
and  section  1907  provides  that  every  convey- 
ance by  a  debtor  without  valuable  consideration 
■hall  M  void  as  to  then  existing  liabilitiea,  but 


not  on  that  account  alone  be  void  as  to  creditors 
whose  debts  or  demands  are  thereafter  contract- 
ed. A  husband  and  wife  having  accumulated 
hy  their  joint  efforts  money  and  land,  the  ha»> 
band  purchased  an  interest  in  a  business  with 
the  money  and  deeded  the  land  to  the  wife, 
the  husband  at  that  time  not  being  indebted, 
and  subsequently  he  purchased  a  nirther  in- 
terest in  the  business.  Held,  that  the  seller  of 
the  latter  interest  was  not  entitled  to  set  aside 
the  conveyance  as  fraudulent  as  against  cred- 
itors ;  there'  being  no  evidence  tending  to  show 
that,  at  the  time  of  the  conveyance  to  the  wife, 
the  husband  intended  to  purchase  more  than 
the  interest  originally  bought,  by  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  {g  178-183.] 

Appeal  from  Circuit  Court,  Ballard  County. 

"Not  to  be  ofiEtdally  reported." 

Action  by  Frank  L.  Peyton  and  others 
against  A.  M.  Webb  and  another.  From  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeaL    Affirmed. 

F.  It.  Turner,  for  appellants.  John  E. 
Kane  and  J.  B.  Wlckliffe,  for  appellees. 

CARROLL,  C.  The  appellant  brought  this 
suit  to  set  aside  as  fraudulent  a  conveyance 
of  100  acres  of  land  made  on  September  9, 
1908,  by  appellee  J.  W.  Webb  to  his  wife 
appellee  A.  M.  Webb.  The  chancellor  dis- 
missed the  petition.  It  Is  charged  in  the 
petition  that  on  April  18,  1904,  appellant  «old 
his  interest  in  a  stock  of  merchandise  to  ap- 
pellees, and,  in  part  consideration  therefor, 
they  assumed  the  payment  of  all  the  indebt- 
edness of  the  firm  of  Peyton,  Webb  &  Go. 
This  firm  was  composed  of  appellant  and 
appellee  J.  W.  Webb,  who  in  September,  1903, 
had  purchased  a  half  Interest  In  the  business 
from  Peyton.  The  sale  made  in  April,  1904, 
was  evidenced  by  a  writing  purporting  to  be 
signed  by  appellees  A.  M.  Webb  and  J.  W. 
Webb.  The  firm  of  Peyton,  Webb  &  Co. 
owed  debts  amounting  to  several  hundred 
dollars,  upon  which  judgments  had  been  ob- 
tained by  creditors  against  appellant,  and 
he  sought  to  subject  to  the  payment  of  these 
judgments  the  land  conveyed  by  Webb  to  his 
wife,  upon  the  ground  that,  under  the  con- 
tract of  purchase,  Webb  assumed  to  pay 
these  debts  of  the  firm. 

The  record  contains  a  large  mass  of  tes- 
timony relative  to  the  sale  of  the  half  in- 
terest In  the  business  by  Peyton  to  Webb 
In  September,  1903;  but  this  evidence  Is  not 
pertinent  to  the  question  here  Involved,  as 
it  is  only  son^t  to  set  aside  the  conveyance 
on  the  ground  that  it  is  fraudulent  as  to 
the  contract  of  purchase  and  sale  made  in 
April,  1904.  The  evidence  shows  beyond 
question  that  Mrs.  A.  M.  Webb  did  not  sign 
or  authorize  the  signing  of  her  name  to  the 
contract  made  on  April  18,  1904.  This  con- 
tract was  made  by  her  husband,  J.  W.  Webb, 
and  her  name  was  signed  to  It  by  him  with- 
out her  consent  This  branch  of  the  case, 
however.  Is  not  important  as  It  Is  not  mate- 
rial, so  far  as  the  rights  of  appellant  are 
concerned,  whether  she  signed  this  contract 
or  not     The  conveyance   made   by   J.    W. 


Digitized  by 


Google 


840 


96  SOUTHWESTERN  REPORTER. 


(Ky. 


Webb  to  big  wife,  A.  ^L  Webb,  recites  tbat 
It  Is  m&de  in  consideration  of  $2,600,  casb  in 
hand  paid,  and  was  put  to  record  in  the  prop*, 
er  office  on  the  day  of  its  execution.  It  ap- 
pears from  the  testimony  tbat  Webb  and 
bis  wife  had  been  married  some  25  years, 
and,  by  their  Joint  efforts  and  Industry,  had 
accumulated  some  $2,000  In  money  and  prop- 
erty, and  this  tract  of  land  referred  to,  worth 
probably  $3,000;  that  when  J.  W.  Webb,  in 
September,  1903,  was  considering  the  pur- 
chase of  a  half  interest  in  the  business  of 
Peyton,  his  wife  opposed  bis  engaging  In 
the  venture,  being  apprehensive  that  It  might 
not  be  successful,  and  it  was  agreed  between 
them  tbat  he  should  deed  her  the  farm  as  a 
home  for  herself  and  children,  and  he  should 
take  the  money,  and  such  of  the  personal 
property  as  was  not  needed  to  run  the  farm, 
and  Invest  it  in  the  business;  and.  In  pur- 
suance of  tbis  agreement,  the  deed  was 
made,  but  no  cash  consideration  was  paid  by 
her.  In  May,  lOOl,  the  store  was  burned, 
and  the  stock  of  goods  destroyed;  the  in- 
surance turned  out  to  be  worthless,  and,  as 
a  consequence,  Webb  lost  all  that  he  had  in- 
vested in  the  business.  There  is  49ome  con- 
flict in  the  evidence  as  to  whether  or  not  ap- 
pellant knew  when  he  sold  to  Webb  in  April, 
1004,  that  Webb  had  previously  conveyed 
the  land  to  bis  wife,  but  the  preponderance 
of  the  evidence  inclines  to  the  conclusion 
that  he  did.  Unless  the  fact  that,  without 
consideration,  Webb  in  September,  1903,  con- 
veyed bis  little  farm  to  bis  wife,  and  in 
April,  1904,  entered  into  a  contract  with  ap- 
pellant by  which  be  purchased  appellant's  in- 
terest in  tbe  business  and  assumed  the  pay- 
ment of  all  tbe  debts,  is  sufficient  to  show  a 
fraudulent  purpose  on  his  part,  there  Is  no 
evidence  of  fraud  in  this  record.  At  the 
time  this  conveyance  was  made,  Webb  did 
not  owe  any  debts  except,  probably,  a  debt 
to  appellant,  contracted  in  the  purchase  of 
tbe  half  Interest  in  the  business.  Whether, 
at  the  time  of  the  conveyance,  he  owed  this 
debt  or  not,  the  evidence  is  not  clear,  as 
it  does  not  satisfactorily  appear  whether  the 
conveyance  was  made  shortly  before,  or  im- 
mediately after,  the  purchase  of  the  Interest; 
but,  whether  it  was  made  before  or  after, 
the  indebtedness  contracted  by  Webb  In  the 
purchase  of  this  Interest  has  been  paid,  and 
is  not  involved  in  this  controversy,  nor  is 
there  any  evidence  tending  to  show  that 
when  this  conveyance  was  made  Webb  con- 
templated buying  more  than  a  half  interest 
in  tbe  business,  or  that  he  bad  any  intention 
of  subsequently  purchasing  the  entire  in- 
terest of  the  appellant  At  the  time  Webb 
made  this  conveyance  to  bis  wife,  be  was  not 
in  failing  circumstances,  but,  on  the  con- 
trary, after  the  conveyance,  remained  the 
owner  of  more  property  than  was  necessary 
to  pay  all  of  his  debts;  and  there  Is  nothing 
fraudulent  or  improper  in  a  husband,  situat- 
ed as  Webb  was,  conveying  a  portion  of  his 
estate  to  big  wlfe^ 


There  are  two  sections  of  the  Kentucky 
Statutes  of  1903  relating  to  fraudulent  con- 
▼eyancee.  Section  1906  concerns  conveyances 
made  without  valuable  consideration,  provid- 
ing that  they  shall  be  void  as  to  ail  existing 
liability  of  the  grantor  or  vendor,  but  shall 
not  merely,  because  voluntary,  be  void  as 
to  creditors  whose  debts  are  thereafter  con- 
tracted. Section  1906  provides  that  "every 
gift,  or  conveyance  •  •  •  made  with  the 
intent  to  delay,  binder,  or  defraud  creditors, 
purctiasers  or  other  persons  •  •  •  shall 
be  void  as  against  such  creditors,  purchasers 
or  other  persons."  The  relief  In  this  action 
is  sought  under  section  1906,  and  it  has  been 
held  that  where  a  conveyance  or  transfer  is 
actually  fraudulent  and  made  with  the  in^ 
tent  to  hinder,  or  delay  creditors,  the  convey- 
ance shall  be  void  as  against  debts  created 
before  the  conveyance  was  made.  There  is  a 
marked  difference  in  tbe  operation  and  ef- 
wben  tbe  conveyance  is  assailed  under  section 
1907,  if  a  party  be  in  debt  at  the  time  tbe 
voluntary  conveyance  is  made,  it  will  be 
presumed  fraudulent  as  to  those  debts;  but, 
when  the  conveyance  Is  assailed  under  section 
1906,  tbe  creditor  must  show  by  facts  or 
circumstances  that  the  conveyance  was  made 
with  a  fraudulent  intent  before  the  property 
can  be  subjected.  It  is  tbe  intent  and  pur- 
pose with  which  the  debtor  acts  that  renders 
the  conveyance  fraudulent,  and  this  must  be 
determined  by  tbe  facts  of  each  particular 
case.  O'Eane  T.  Vinnedge,  65  S.  W.  711, 
21  Ky.  Law  Rep.  1551;  Rose  v.  Campbell, 
76  S.  W.  505,  25  Ky.  Law  Rep.  8?5;  Frazer 
V.  Frlsble  Furniture  Co.  86  S.  W.  539,  27 
Ky.  Law  Rep.  688. 

Applying  the  rule  announced  in  tbe  au- 
thorities cited  to  the  facts  shown  by  this 
record,  we  fail  to  find  any  evidence  that  tbe 
contract  was  made  with  tbe  intent  to  delay, 
hinder,  or  defraud  creditors,  and  therefore 
the  judgment  is  affirmed. 


MAT  et  al.  v.  MAT  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Oct.  17, 1906.) 

1.  Dkeds— Estates    Cbeated— Rekainoebs. 

Land  was  conveyed  to  a  married  woman 
for  life,  with  remainder  to  her  children.  She 
died  leaving  her  husband  and  children.  There- 
after some  of  the  children  died  unmarried,  child- 
less, and  intestate,  after  attaining  full  age. 
Held  that,  at  the  death  of  the  life  tenant,  die 
interest  of  the  children  became  vested,  each 
owning  an  undivided  part,  so  that  at  the  death 
of  tbe  children  their  interest  descended  under 
the  statute  to  tbe  surviving  parent. 

[Ed.  Note.— For  cases  in  point,  see  voL  16^ 
Cent.  Dig.  Deeds,  §§  368-371.] 

2.  Same — Cancellation— Fbaud. 

Land  was  conveyed  to  a  married  woman 
for  life,  with  remainder  to  her  children.  She 
died  leaving  her  husband  and  children.  There- 
after some  of  the  children  died  unmarried  and 
intestate,  after  reaching  full  age.  A  child 
induced  the  surviving  parent  to  convey  his 
interest  in  the  land  to  the  child's  wife,  by 
fraudulently  representing  that  the  parent  had 
no  interest  in  the  land;  that  the  whole  thereof 
belonged  to  the  children;  that  lawyers  bad  ad- 
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vised  the  child  to  that  effect;  and  that  the  parent 
ought  as  a  matter  of  form  to  execute  the  deed 
to  make  the  title  appear  clear.  The  parent, 
from  old  age  and  ignorance,  confided  in  the  child 
and  executed  the  deed  on  the  faith  of  the  rep- 
reRentations.  Held  to  authorize  the  aettins 
aside  of  the  deed. 

[Ed.  Note.— For  casea  In  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  H  174-182.1 

3.  Cancellation  of  Instruments— Relief  to 
Defendant. 

Where  the  only  consideration  for  a  deed 
sought  to  be  set  aside  for  the  fraud  of  the 
grantee's  husband  was  a  writing  from  the 
grantee  and  her  husband  purporting  to  glvs 
the  grantor  the  right  to  live  for  life  on  a  tract 
of  land  belonging  to  the  grantee,  a  judgment 
setting  aside  the  deed  sufficiently  protected  the 
grantee  by  directing  that  the  grantor  should 
surrender  the  writing. 

[Ed.  Note.— For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Cancellation  of  Instruments,  SI  110- 
122.] 

4.  Same— Petition— Failube  to  Tender  Ke- 
TUBN  OF  Consideration — Waiver. 

In  a  suit  to  set  aside  a  deed  on  the  ground 
of  fraud,  it  appeared  that  the  deed  mentioned 
a  money  consideration,  which  was  never  paid, 
and  the  only  consideration  shown  was  a  writ- 
ing from  the  grantee  and  her  husband  purport- 
ing to  give  the  grantor  a  home  for  life  on  a 
tract  of  land  belonging  to  the  wife.  The  peti- 
tion did  not  tender  the  return  of  the  alleged 
money  consideration  or  a  surrender  of  the  land 
on  which  the  grantor  was  permitted  to  reside, 
but  the  land  in  question  was  restored  to  the 
grantee.  Held,  that  the  grantee  was  estopped 
from  complaining  of  the  insufficiency  of  the 
petition  to  allege  a  tender. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Cancellation  of  Instruments,  §  73.] 

5.  Pleading — Petition— Defect— Waiver. 

A  defect  in  a  petition  in  a  suit  to  set  aside 
a  deed  for  the  fraud  of  the  grantee,  arising 
from  the  failure  to  tender  the  return  of  the 
consideration,  was  waived  by  th(>  filing  of  an 
answer  and  by  the  failure  of  the  gremtee  to 
have  the  court  act  on  tiie  demurrer  filed  after 
the  answer. 

[Bid.  Note. — For  cases  In  point,  see  vol.  39, 
Cent.    Dig.    Pleading,    {{    1355-1358.] 

Appeal  from  Circuit  Court,  MagofDn  Coon- 

ty. 

"Not  to  be  officially  reported." 
Action    by    James    L.    May    and    ottkera 
against  Julia  F.  May  and  anottier.    From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

D.  D.  Sublett,  for  appellants.  B.  G.  Wil- 
liams and  R.  H.  Cooper,  for  appellees.  T. 
H.  Crockett,  warning  order  attorney. 

SETTLE,  J.  This  is  an  appeal  from  the 
Judgment  of  the  lower  court  canceling  as  to 
appellee  James  L.  May,  and  reforming  as 
to  appellees  S.  D.  May  and  Samantba  Rice, 
a  deed  Jointly  executed  by  them  to  tlie  ap- 
pellant Julia  F.  May.  The  Judgment  in 
question  was  rendered  In  an  equitable  action 
brought  by  appellees  against  appellants  to 
obtain  the  relief  thereby  granted.  The  pe- 
tition states  these  facts:  That  appellee  J. 
L.  May  in  his  early  manhood  intermarried 
with  Louisa  A.  Patrick,  and  that  there  were 
bom  of  this  marriage  11  children.  The  wife 
died  some  years  ago.    Later  six  of  the  chil- 


dren died  after  reaching  their  twenty-first 
birthday,  respectively.  Previous  to  the  death 
of  J.  L.  May's  wife  her  father,  Jeremiah 
Patrick,  by  deed  of  general  warranty,  con- 
veyed her  for  life,  with  remainder  to  her 
chtldroit  a  considerable  body  of  land  situ- 
ated  on  Burnt  Fork  of  Licking  River  In 
Magoffin  county.  8oon  after  the  execution 
and  delivery  of  this  deed  Jeremiah  Patrick, 
by  proper  deed,  also  conveyed  to  bis  grandson 
Leander  J.  May,  son  of  James  L.  and  Louisa 
A.  May,  a  tract  of  land  adjoining  or  con- 
tiguous to  that  conveyed  his  daughter,  but  by 
the  terms  of  this  deed  Leander  J.  May  was 
excluded  from  sharing  with  bis  brothers  and 
sisters  at  the  death  of  their  mother  the  land 
conveyed  her  by  her  father.  Leander  J.  May 
sold  and  conveyed  to  bis  brother  German 
May  the  land  received  by  bim  under  the  deed 
from  the  grandfather,  and  shortly  thereafter 
both  he  and  German  died,  unmarried,  child- 
less, and  intestate.  The  other  four  deceased 
children  of  James  L.  and  Louisa  A.  May  died 
before  Leander  J.  and  German,  and  they,  too, 
were 'unmarried,  childless,  and  Intestate.  As 
all  of  the  11  children  of  James  L.  and  Louisa 
May  were  living  when  their  mother  died,  they, 
except  Leander  J.  May,  who  was  excluded  by 
the  deed  made  him  by  Jeremiah  Patrick, 
as  remaindermen  under  the  deed  to  their 
mother  from  Jeremiah  Patrick,  became  In- 
vested with  the  absolute  title  to  the  land  of 
which  she  had  been  the  tenant  for  life, 
each  owning  an  undivided  tenth  thereof. 
Upon  the  death  of  five  of  the  children,  viz., 
Thomas  L.,  William  8.,  German,  Emily, 
and  n.  S.  Grant  May,  they  being  adults, 
their  Interest  of  one-tenth  each  In  the  land 
In  question  descended,  under  the  statute,  to 
their  sole  surviving  parent,  James  L.  May, 
who  therefore  became  the  owner  In  fee  of  an 
undivided  half  of  the  land.  Upon  the  death 
of  his  son  German  May,  vendee  of  Leander 
J.  May,  James  L.  May  In  like  manner  became 
the  sole  owner  of  tbe  land  conveyed  to  Le- 
ander J.  May  by  Jeremiah  Patrick. 

It  is  In  substance  alleged  In  the  petition 
that  H.  C.  May,  another  son  of  Jnmes  L. 
May,  and  an  owner  of  an  undivided  one- 
tenth  of  the  land  formerly  owned  by  his 
deceased  mother,  Louisa  A.  May,  Induced  his 
father,  James  L.  May,  to  convey  by  deed  his 
undivided  half  thereof  and  the  whole  of  the 
Leander  J.  May  tract  to  H.  O.  May's  wife, 
Julia  F.  May,  by  falsely  and  fraudulently 
representing  to  him  that  be  bad  no  Interest 
In  either  tract  «f  land,  that  the  whole  there- 
of belonged  to  his  children  by  Louisa  A.  May, 
and  that  he,  H.  C.  May,  had  been  advised  by 
several  lawyers  that  James  L.  May  owned  no 
interest  in  the  land,  but  that  be  ought  as 
a  matter  of  form  to  execute  the  deed  to 
make  the  title  appear  clear.  It  Is  also  al- 
leged in  the  petition  that  tbe  representations 
thus  made  by  H.  C.  May  were  false,  and 
known  by  bIm  to  be  so,  but  they  were  at  the 
time  believed  by  Ja&es  L.  May  to  be  trlie. 
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and  by  reason  thereof,  and  of  bis  Implicit 
confidence  in  bis  son  H.  C.  May,  be  executed 
the  deed  without  knowing  his  rights  or  un- 
derstanding its  effect,  and  that  James  L. 
May  was  then  71  years  of  age,  feeble  in  body 
and  mind,  and  not  possessed  of  sufficient 
mental  capacity  or  will  power  to  resist  the 
Importunity  of  H.  C.  May.  It  is  further  al- 
leged in  the  petition  that  shortly  before  the 
execution  of  the  deed  In  question  S.  D.  May 
and  Samantha  Rice,  who  are  also  children 
of  James  L.  and  Iiouisa  May,  sold  their 
brother  H.  C.  May,  for  bis  wife,  Julia  F. 
May,  their  interest  of  one-tenth  each  In  the 
land  conveyed  their  mother,  Louisa  A.  May, 
by  her  father,  and  then  gave  him  title  bonds 
therefor,  and  that  they  were  made  parties 
to  the  deed  executed  by  their  father  to  Julia 
P.  May,  and  they  signed  and  acknowledged 
the  same  without  reading  It  and  without 
knowledge  of  Its  contents,  under  the  belief 
that,  as  to  them,  It  only  conveyed  their  in- 
terest In  the  land  formerly  owned  by  their 
mother,  which  belief  was  superinduced  by 
the  false  and  fraudulent  representations  of 
their  brother  H.  C.  May  that  such  was  the 
case,  but  that  they  shortly  thereafter  learned 
for  the  first  time  that  the  deed  also  purport- 
ed to  convey  an  interest  of  each  stated  to 
be  owned  by  them  in  the  Leander  J.  May 
land,  which  was  not  true,  as  they  neither 
owned  nor  claimed  any  Interest  therein.  The 
consideration  expressed  In  tne  deed  is  $80, 
stated  therein  to  have  been  paid  James  L. 
May,  $70  to  S.  D.  May,  and  $50  to  Samantha 
Rice.  Though  not  mentioned  In  the  deed,  it 
appears  that  H.  C.  May  at  or  about  the  time 
of  its  execution  delivered  to  James  L.  May 
a  writing  giving  him  the  right  to  reside  un- 
til his  death  upon  a  small  parcel  of  land  own- 
ed by  Julia  F.  May,  and  that  he  occupied 
this  land  as  a  place  of  residence  until  he 
brought  suit  to  recover  bis  own  land. 

S.  D.  May  and  Samantha  Rice  joined  their 
father,  James  L.  May,  in  bringing  this  ac- 
tion, though  not  seeking  the  same  relief. 
They  only  ask  a  reformation  of  the  deed 
mentioned,  so  as  to  make  it  a  valid  convey- 
ance on  their  part  of  their  interest  in  the 
land  formerly  owned  by  their  mother,  and 
that  80  much  of  it  as  purports  to  convey  any 
Interest  of  theirs  in  the  Leander  J.  May  land 
be  canceled.  On  the  other  hand,  a  complete 
cancellation  of  tire  deed  as  to  James  L.  May 
was  asked  by  him.  The  judgment  of  the 
lower  court  granted  the  relief  prayed  by  ap- 
pellees, and  our  examination '  of  the  record 
convinces  us  that  this  was  authorized  by  the 
evidence,  the  weight  of  which  fairly  sup- 
ports the  averments  of  the  petition.  If,  as 
charged  and  proved,  old  man  May  was  In- 
duced to  sign  the  deed  under  a  misappre- 
hension of  his  rights,  and  In  Ignorance  of 
bis  true  interest  in  the  lands  thereby  con- 


veyed, and  this  state  of  mind  was  caused  by 
the  false  representations  of  bis  son  H.  C. 
May,  it  would  have  been  error  not  to  have 
set  aside  the  deed.  From  the  old  age  and 
ignorance  of  the  father,  his  confidence  hi 
the  son,  and  the  statement  of  the  latter  that 
he  had  taken  legal  advice  in  regard  to  the 
matter  in  hand.  It  is  not  difficult  to  under- 
stand with  what  ease  the  object  of  the  lat- 
ter was  accomplished.  If  H.  C.  May  was 
ready  to  pratice  such  a  fraud  upon  his  fath- 
er, it  requires  no  great  stretch  of  credulity 
to  Induce  the  conclusion  that  he  was  not  re- 
luctant to  practice  a  similar  wrong  upon  his 
brother  and  sister,  nor  is  it  a  matter  of 
surprise  that  he  would  boast,  after  the  execu- 
tion of  the  deed,  of  having  entrapped  them 
and  the  father,  as  at  least  two  witnesses 
testified  he  did.  We  think  the  testimony 
appearing  In  the  record  amply  sufficient  to 
justify  the  court  in  reforming  the  deed  as  to 
S.  D.  May  and  Mrs.  Rice,  as  was  done. 

Appellants  cannot  complain  that  the  court 
did  not  compel  restitution  of  the  $S0  men- 
tioned in  the  deed  as  the  consideration  paid 
Jamea  L.  May  for  bis  interest  In  the  lands 
conveyed,  for  the  evidence  conclusively  shows 
that  this  sum  was  never  received  by  him. 
The  only  consideration  shown  was  the  writ- 
ing from  H.  C.  May  and  wife  purporting  to 
give  James  L.  May  a  home  for  life  on  an- 
other tract  of  land  belonging  to  Mrs.  May. 
and  the  right  thus  conferred  the  judgment 
directs  the  former  to  surrender,  which  he 
has  done.  We  are  also  of  opinion  that  ap- 
pellants are  estopped  to  complain  of  the  al- 
leged insufficiency  of  the  petition  in  not 
tendering  the  return  of  the  $80,  or  surrender 
of  the  land  upon  which  James  L.  May  was 
permitted  to  reside.  As  already  stated,  the 
$80  was  never  paid  the  grantor,  and  the 
land  in  question  has  been  restored  to  Jul  la 
F.  May.  Besides,  objection  to  all  defects 
bt  the  petition  was  waived  by  the  filing  of 
the  answer  and  by  the  failure  of  appellants 
to  have  the  court  act  upon  the  demurrer 
filed  after  they  had  answered. 

Appellee  James  L.  May  Is  the  only  party 
who  has  not  been  made  whole  by  the  judg- 
ment, for  it  appears  from  the  record  that 
after  his  execution  of  the  deed  to  appellant 
Julia  F.  May,  she  sold  and  conveyed  a  snull 
parcel  of  the  Leander  J.  May  tract  to  one 
Amett,  who,  being  an  Innocent  purchaser, 
could  not  be  made  to  surrender  or  account 
for  it  Indeed,  the  judgment  appealed  from 
recognizes  Amett's  right,  and  quiets  bis 
title  to  the  land,  though  be  does  not  appear 
to  have  been  made  a  party  to  the  action. 
This  is  a  loss  to  appellee  James  L.  May,  of 
which  he  does  not,  however,  complain. 

Being  of  opinion  that  the  judgment  com- 
plained of  was  altogether  proper,  it  la  af- 
firmed. 
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SWEAT  T.  COMMONWEALTH. 
<Coart  of  Appeala  of  Kentncky.    Oct  19,  1908.) 

1.  PEBJTTBT— iRDICTUERr— HZQUISITIS. 

An  indictment  for  false  swearing,  which 
-alleges  that  accused  testified  in  a  certain  county 
tbat  he  did  not  see  persona  engaged  in  a  game 
at  which  money  was  bet,  when  he  was  In  truth 
present  and  saw  the  game,  is  not  defective  be- 
cause it  does  not  allege  that  the  place  where  the 
fame  occurred  was  in  that  county. 

[Ed.  Note.— For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Perjury,  fg  76-  m] 

2.  Cbiiiinal    Law— Iupbopb»    Reicabks    of 
PBosECunno  Aitobnkt— Objections  —  Ke- 

VIEW. 

Where  accused  neither  objected  to  the  argu- 
ment of  the  prosecuting  attorney  nor  asked 
the  court  to  exclude  it,  the  error  m  permitting 
the  argument  was  not  reviewable  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  f  2645.] 

S.  PeBJITBT- BVIDKNCB— NiniBEB  ov  WrrRESB- 
ES— COBBOBOBATION. 

A  jury  cannot  find  one  guilty  of  false 
swearing,  except  on  the  evidence  of  two  wit- 
nesses, or  of  one  witness  with  strong  corroborat- 
ing  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  §f  125-132.] 

4.  Cbiminai.  Law  —  Inbtbuotionb  —  Excep- 
tions—Review. 

Where  one  convicted  of  false  swearing  did 
not,  in  his  motion  for  a  new  trial,  complain  of 
the  failure  of  the  court  to  instruct  on  the 
whole  law  of  the  case,  the  Court  of  Appeals 
will  not  reverse  a  conviction  for  the  failure 
of  the  court  to  charge  that  the  jury  could  not 
convict,  except  on  the  evidence  of  two  wit- 
nesses, or  of  one  witness  with  strong  corroborat- 
ing circumstances. 

Appeal  from  Circuit  Court,  Graves  County. 
"Not  to  be  ofllclally  reported." 
Jim  Sweat  was  convicted  of  false  swear- 
ing, and  be  appeals.      Affirmed. 

B.  C.  Seay,  for  appellant  N.  B.  Hays,  0. 
H.  Morris,  and  W.  H.  Hester,  for  tbe  Com- 
monweal tb 

NUNN,  J.  The  appellant  was  convicted 
of  the  offense  of  false  swearing,  and  his 
punishment  fixed  at  conflnement  in  the 
penitentiary  for  the  term  of  one  year. 
Tbere  was  some  evidence  introduced  tending 
to  show  his  guilt  The  charge  made  against 
him  was  for  swearing  that,  at  a  certain 
time  and  place,  he  did  not  see  some  parties 
engaged  to  a  crap  game  at  which  money  was 
bet  and  won  or  lost  when  in  truth  and  In 
fact  he  was  present  and  saw  the  game  at 
which  money  was  bet  and  won  or  lost  The 
Indictment  was  In  the  usual  form  in  such 
cases.  It  was  alleged  that  the  false  oath 
was  made  in  the  county  of  Graves,  but  It 
was  not  alleged  that  the  place  where  the 
crap  game  occurred  was  in  that  county,  and 
for  this  reason  counsel  for  appellant  con- 
tends that  his  demurrer  to  the  Indictment 
should  have  been  sustained.  To  this  we  can 
not  agree.  The  allegations  of  the  indictment 
were  sufficiently  explicit  to  inform  the  ap- 
pellant  of  the  offense  with  which  he  stood 
charged,  and  fixed  the  place  at  which  it  was 
committed.     Besides,  It  was  shown  on  the 


trial  that  the  place  where  the  crap  game- 
occurred   was  also  In  Graves  county. 

It  is  further  contended  that  the  court  erred 
In  permitting  counsel  for  the  commonwealth, 
tn  his  closing  argument,  to  Improperly  com- 
ment upon  the  testimony  of  one  of  the  com- 
monwealth's witnesses,  which  was  prejudl-* 
cial  to  the  substantial  rights  of  the  appel- 
lant We  do  not  find  In  the  bill  of  excep- 
tions that  the  appellant  objected  to  the  com- 
ment In  question  at  the  time  it  was  made, 
or  that  the  court  was  asked  to  exclude  the 
objectionable  remarks  from  the  jury.  For 
this  reason,  under  many  decisions  of  this 
court,  we  are  unable  to  consider  the  ques- 
tion. It  does  appear,  however,  that  the 
court  failed  to  give  an  instruction  to  the 
Jury  to  which  the  appellant  was  entitled; 
that  is,  to  the  effect  that  the  jury  could  not 
find  him  guilty  of  false  swearing,  except 
upon  the  evidence  of  two  witnesses,  or  one 
with  strong  corroborating  circumstances. 
Goslin  V.  Commonwealth,  90  S.  W.  223,  28 
Ky.  Law  Rep.  686 ;  Adams  v.  Commonwealth, 
94  S.  W.  664i  29  Ky.  Law  Rep.  683.  We 
are  unable,  however,  to  afford  appellant  any 
relief  on  this  account,  for  the  reason  that, 
in  his  motion  and  grounds  for  a  new  trial, 
he  did  not  complain  of  the  court's  instruc- 
tions, or  of  its  failure  to  instruct  the  Jury 
on  the  whole  law  of  the  case.  See  Thompson 
T.  Commonwealth,  91  S.  W.  701,  28  Ky. 
Law  Rep.  1135,  where  all  the  authorities 
upon  this  subject  are  collated  and  reviewed. 

For  these  reasons  the  judgment  of  the 
lower  court  U  affirmed. 


LE    MOYNE    V.    ANDERSON   et   al. 
(Court  of  Appeals  of  Kentucky.    Oct  17,  1906.) 

1.  Pleading — Answeb  Inubinq  to  Benefit 
of  codefendant. 

Where,  in  a  salt  for  damages  and  to  en- 
join defendant  from  further  trespassing  on  lana 
alleged  to  belong  to  plaintiff,  interveners  al- 
leged that  they  were  the  owners  of  the  land, 
and  that  defendant  was  engaged  in  cutting 
timber  under  their  authority,  the  answer  was 
a  complete  defense  to  the  action,  and  no  judg- 
ment could  be  taken  against  defendant,  unless 
plaintiff  made  out  his  case. 

2.  TBESPASS- PABTIES- INTEBVENTION. 

The  Code  of  Practice  provides  that  every 
action  must  be  prosecuted  by  the  real  party  in 
interest,  and  any  person  may  be  made  defend- 
ant who  claims  an  interest  adverse  to  the 
plaintiff,  or  is  a  necessary  party  to  the  complete 
determination  of  the  questions  involved.  Held 
that,  in  a  suit  for  damages  and  to  restrain  de- 
fendant from  removing  timber  from  land  allpgcd 
to  belong  to  plaintiff,  it  was  proper  to  permit 
interveners  to  file  an  answer  and  cross-peti- 
tion alleging  ownership  in  themselves  and  re- 
moval of  the  timt>er  by  defendant  under  their 
license. 
8.  Same— Title    of    Pi-aintiff— Bubden    of 

Pboof. 

In  a  suit  for  damages  and  to  enjoin  de- 
fendant from  further  removing  timber  from 
lands  alleged  to  belong  to  plaintiff,  the  burden 
was  on  plaintiff  to  show  title. 

[Ed.  Note.— For  cases  in  point,  see  ToL  46, 
Cent  Dig.  Trespass,  {  112.1 
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4.  Samk. 

In  a  rait  for  damages  and  to  restrain  de- 
fendant from  furtber  removing  timber  from 
lands  alleged  to  belong  to  plaintiff,  plaintiff  must 
recover  on  the  strength  of  bis  own  title. 

[Ed.  Note.— For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trespass,  {{  18-31.] 

5.  Sake — Sutfioienct  or  Evidence. 

In  a  suit  to  restrain  the  removal  of  tim- 
ber from  lands  alleged  to  belong  to  plaintiff, 
plaintiff  relied  on  a  patent  for  a  large  boundary 
of  land,  out  of  which  all  lands  previously  sur- 
veyed were  excepted,  and  the  deeds  under  which 
be  claimed  also  excepted  from  their  operation 
various  tracts  of  land.  A  witness  for  plaintiff 
testified  that  the  land  in  controversy  was  not 
embraced  in  any  of  the  older  surveys ;  but  he  did 
not  show  that  he  had  ever  surveyed  the  land,  or 
seen  it  surveyed,  and  no  proof  was  introduced 
as  to  the  exclusions  in  the  deeds  referred  to. 
Held,  that  plaintiff  failed  to  show  title  to  the 
land  in  controversy. 

6.  Costs— Pbevailiho  Pabtt. 

In  a  suit  for  damages  and  to  restrain  de- 
fendant from  further  removing  the  timber  on 
lands  alleged  to  belong  to  plaintiff,  plaintiff 
having  failed  to  show  title  in  himself,  defend- 
ant was  properly  awarded  costs  under  Ky.  St 

1903,  §  889,  giving  costs  to  the  successful 
party. 

(Ed.  Note.— For  cases  In  point,  see  vol.  13, 
Cent.    Dig.    Costs,   K    108-114.] 

Appeal  from  Circuit  Court,  Whitley  Coimty. 

"To  be  ofDclally  reported." 

Suit  by  John  V.  Le  Moyue  against  J.  R. 
Anderson,  In  which  Calvin  Trammell  and 
another  Intervene.  From  a  Judgment  In  fa- 
vor of  interveners,  plaintiff  appeals.  Af- 
firmed. 

Greene  &  Van  Winkle,  for  appellant  Mor- 
row &  Stephens,  for  appellees. 

HOBSON,  C.  J.  Appellant,  John  V.  Le 
Moyne,  Instituted  this  action  on  August  6, 

1904,  against  J.  R.  Anderson.  He  alleged  in 
bis  petition  that  he  was  the  owner  and  en- 
titled to  the  possession  of  a  certain  bound- 
ary of  land;  that  Anderson  in  August,  1904, 
bad  entered  on  the  land,  forcibly  cutting 
and  carrying  away  the  timber  which  repre- 
sented nearly  the  entire  value  of  the  land; 
that  be  was  then  engaged  in  cutting  and  re- 
moving the  timber  from  the  land,  and  would 
continue  to  do  so  unless  restrained;  that  be 
was  Insolvent,  and  a  Judgment  against  bim  for 
the  value  of  the  timber  would  be  uncollect- 
ible. He  prayed  Judgment  for  $200  damages, 
and  that  the  defendant  be  enjoined  from 
further  trespassing  upon  the  land.  An  In- 
Jnnctlon  was  obtained  as  prayed  in  the  peti- 
tion. Anderson  did  not  answer,  but  at  the 
August  term^  1904,  Calvin  Trammell  and 
Sarah  Roberts  filed  their  petition  to  become 
parties  to  the  action,  and  9n  their  motion 
the  petition  was  taken  as  their  answer  and 
made  a  cross-petition  over  against  the  plain- 
tiff. Tbey  alleged  that  they  were  the  owners 
of  the  tract  of  land  described  in  the  petition; 
that  Anderson  went  upon  It  and  cut  the  tim- 
ber complained  of  by  their  license  and  au- 
thority. Tbey  set  up  the  boundaries  which 
tbey  claimed,  alleging  that  they  bad  been 


In  actual  adverse  possession  of  It  since  Feb- 
ruary 16,  1888w  They  denied  that  plaintiff 
was  the  owner  of  any  part  of  the  land,  aad 
also  pleaded  that  bis  purchase  was  champe^ 
tous.  Tbey  prayed  that  their  title  to  the  land 
be  quieted.  The  platntlff  objected  to  tnelr 
being  made  defendants,  and  moved  to  strilie 
out  their  petition,  upon  the  ground  that  such 
intervention  was  not  allowed  by  the  Code  of 
Practice.  The  court  overruled  the  motion. 
Issue  was  then  made  up,  and  on  final  hearing 
the  court  dismissed  both  the  petition  and  the 
cross-petition  and  adjudged  the  defendants 
Trammell  and  Roberts  their  costs. 

Though  Anderson  did  not  file  an  answer, 
the  answer  that  Trammell  and  Roberts  filed 
was  a  complete  defense  to  the  action,  aod 
no  Judgment  could  be  taken  against  Ander- 
son after  that  answer  was  filed,  unless  the 
plaintiff  made  out  his  case.  Tbe  rule  on  the 
subject  Is  thus  stated  in  Newman  on  Plead- 
ing (page  555):  "If  any  one  of  the  defendants 
In  an  action  relies  upon  a  plea  of  infancy, 
coverture,  limitation,  non  est  factum,  or  any 
other  defense  merely  personal,  or  which  does 
not  go  to  tbe  whole  action,  the  plaintiff  may 
recover  as  to  some  of  the  defendants,  while 
be  fails  as  to  others.  But  if  either  of  the 
defendants  should,  in  a  joint  or  separate  an- 
swer, rely  upon  a  defense  which  goes  to  the 
entire  merits  of  tbe  action,  such  as  pay- 
ment, accord,  and  satisfaction,  or  other  meri- 
torious defense  which  shows  that  the  plaintifl 
ought  not  to  recover  in  the  action  against 
blm,  a  Judgment  cannot  be  rendered  in  tbe 
action  against  any  of  the  defendants  until 
that  plea  Is  disposed  of;  and,  if  the  defend- 
ant should  succeed  upon  such  a  plea,  tbe  ac- 
tion must  be  dismissed  as  to  all  of  the  Joint 
defendants." 

Tbe  court  did  not  err  In  allowing  Trammell 
and  Roberts  to  file  their  petition  and  defend 
tbe  action.  The  title  to  the  land  was  tbe 
thing  In  controversy.  Anderson,  who  had  cnt 
tbe  timber  for  Trammell  and  Roberts,  bad 
no  real  Interest  in  the  controversy.  The 
Code  of  Practice  provides  that  every  action 
must  be  prosecuted  by  the  real  party  in  In- 
terest, and  any  person  may  be  made  defend- 
ant who  claims  an  interest  in  tbe  contro- 
versy adverse  to  the  plaintiff,  or  is  a  neces- 
sary party  to  the  complete  determination  of 
fbe  question  involved.  There  is  the  same 
reason  that  the  defense  should  be  made  by 
the  real  party  in  Interest  as  that  the  action 
should  be  prosecuted  by  tbe  real  party  In 
Interest  The  court  therefore  did  not  err, 
when  tbe  real  parties  In  interest  appeared, 
In  permitting  them  to  file  their  answer  and 
make  defense  to  tbe  action.  Murpby  v.  Coch- 
ran, 80  Ky.  239;  Newman  on  Pleading,  p. 
208. 

On  the  merits  of  the  case,  tbe  burden  of 
proof  was  upon  Le  Moyne  to  sbow  title  to 
the  land.  It  was  timbered  land,  and  be 
showed  no  adverse  possession  of  It.  He  in- 
troduced a  patent  dated  January  20,  1832, 
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and  claimed  title  under  the  patent  by  Tlrtne 
-of  a  aeries  of  deeds.  The  patent  was  for 
8,000  acres  within  a  large  boundary  described 
In  the  patent  out  of  which  dl\  the  lands  pre- 
Tlonsly  sorreyed,  estimated  at  36,000  acres, 
were  excepted.  The  deeds  under  which  Le 
Moyne  claimed  also  excepted  out  of  their 
operation  varioiis  tracts  of  land  which  had 
been  sold  and  conveyed  by  those  under  whom 
he  claimed,  to  others  before  the  deeds  under 
which  he  claimed  were  made. 

The  patentees  only  took  under  the  patent 
title  to  such  land  as  was  embraced  in  the 
patent  after  platting  out  the  exceptions.  The 
vendors  of  Le  Moyne  only  took  under  their 
deeds  such  land  as  was  embraced  In  the 
boundary  sold  after  taking  out  the  excep- 
tions. The  land  In  controversy  was  200  or 
300  acres.  Whether  these  200  or  300  acres 
passed  to  the  patentees  under  the  patent 
«ould  not  be  determined,  unless  It  was  shown 
that  it  was  outside  of  the  previous  surveys 
and  within  the  patent  lines.  To  show  that 
it  was  within  the  patent  lines  was  not  suffl- 
-cient,  for  it  might  be  within  the  patent  bound- 
ary and  still  be  no  part  of  the  land  which  the 
patentee  tbtained  title  to,  for  he  only  ob- 
tained title  to  the  surplus  after  taking  off 
the  previous  surveys,  and  in  the  same  manner 
Le  Moyne  did  not  show  that  be  had  title 
to  the  small  tract  In  controversy  when  he 
produced  the  deeds  for  the  larger  boundaries, 
imless  be  showed  that  this  small  tract  was 
not  within  the  boundaries  which  were  ex- 
cepted out  of  the  operation  of  the  deeds. 
Hall  V.  Martin,  88  Ky.  9,  11  S.  W.  053;  Har- 
ris v.  Lavln,  6  Ky.  Law  Rep.  304.  The  plain- 
tiff, in  a  case  like  this,  must  recover  upon  the 
strength  of  bis  own  title.  If  neither  party 
shows  title  to  the  land,  the  defendant  cannot 
be  disturbed.  The  plalntiCF  Introduced  a  wit- 
ness who  testified  that  the  land  In  contro- 
versy was  not  embraced  in  any  of  the  older 
surveys;  but  the  witness  did  not  show  that 
he  had  ever  surveyed  the  land,  or  seen  it 
surveyed,  or  state  any  facts  showing  that  he 
was  qualified  to  speak  on  this  subject  And 
no  proof  was  introduced  as  to  the  exclusions 
In  the  deeds  referred  to,  and  for  all  that 
appears  the  land  In  controversy  may  be  with- 
in these  exclusions,  and  not  covered  by  the 
deed  under  which  Le  Moyne  claims.  He  fall- 
•ed  therefore  to  show  title  to  the  land  in  contro- 
versy, and  the  circuit  court  properly  dismissed 
his  petition.  He  also  properly  dismissed  the 
cross-petition  of  Trammell  and  Roberts,  as 
they  did  not  show  title  to  the  land. 

There  was  no  error,  however,  in  adjudg- 
ing defendants  their  costs,  for  they  had  suc- 
ceeded In  defeating  the  plaintiff's  actloa  It 
was  in  effect  an  action  for  trespass  on  land, 
although  tried  in  equity,  and,  as  the  defend- 
ants defeated  the  action,  they  were  entitled 
to  their  costs.  Moore  v.  Bonner,  7  Bush, 
26;    Ky.  St  1903,  S  889. 

On  the  whole  case  we  see  no  substantial 
error  to  the  prejudice  of  appellant 

Judgment  affirmed. 


KCKLAR'S  ADM'R  v.  ROBINSON  et  aL 
(Court  of  Appeals  of  Kentadcy.    Oct  17,  1906.) 

Dekds— CoNSTBucTioN— Time  or  Taking  Ef- 
FKOT— Testamentary   Disposition. 

A  deed  to  the  fcrantor's  wife  and  son  re- 
cited that  it  was  executed  in  order  that  the 
grantees  might  be  provided  for  after  the  grant- 
or's death  "that  is,  at  the  time  of  the  death 
of  the  first  party"  the  wife  "is  to  have  and  to 
hold  for  life  the  property  and  at  her  death 
the  property  ia  the  property  of"  the  son  "to 
have  and  to  hold  to  him  and  his  heirs  forever." 
Held,  that  there  was  a  present  grant  with 
reservation  of  a  life  estate  in  the  grantor,  and 
not  a  testamentary  disposition. 

[Bid.  Note.— For  cases  in  point  see  vol.  16, 
Cent  Dig.  Deeds,  {{  294r-303.] 

Appeal  frmn  Circuit  Court  Harrison  Coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  the  administrator  of  the  estate 
of  George  W.  Ecklar  deceased  against  Phce- 
nle  Robinson  and  others  for  a  sale  of  land 
to  pay  debts,  and  from  a  Judgment  dismiss- 
ing the  petition,  petitioner  appeals.    Affirmed. 

Wade  H.  Lail,  for  appellant  W.  T.  Laf- 
ferty,  for  appellees. 

HOBSON,  C.  J.  The  only  question  to  be 
determined  here  Is  whether  the  grantees 
took  anything  under  the  following  deed: 
"This  Indenture  made  and  entered  into  this 
the  25th  day  of  November,  1902,  between 
George  W.  £k;klar  of  Berry,  Harrison  coun- 
ty, Ky.,  party  of  the  first  part  and  Phcenle 
Ecklar,  the  wife  of  the  first  party,  and  Her- 
man G.  Ecklar,  son  of  the  first  party,  as  par- 
ties of  the  second  part  witnesseth:  That 
the  party  of  the  first  part  In  consideration 
of  the  sum  of  one  dollar  cash  in  hand  paid 
and  the  further  consideration  of  love  and 
affection  that  first  party  bears  towards  sec- 
ond parties,  and  in  order  that  the  said  Pboe- 
nie  Ecklar,  the  wife  of  the  first  party,  and 
their  infant  son,  Herman  Ecklar,  may  be 
amply  provided  for  after  the  death,  of  the 
first  party,  has  bargained  and  sold  and  by 
these  presents  does  convey  and  confirm  unto 
the  said  parties  of  the  second  part,  their 
heirs  and  assigns  forever,  that  is  at  the  time 
of  the  death  of  first  party,  the  said  Phcenle 
Ecklar  Is  to  have  and  to  hold  for  and  during 
her  natural  life  the  property  hereinafter  de- 
scribed, and  at  the  death  of  the  said  Phce- 
nle Ecklar  the  property  hereinafter  described 
is  the  property  of  Herman  Ecklar,  to  have 
and  to  hold  to  him,  his  heirs  and  assigns 
forever  [here  follows  description  of  proper- 
ty conveyed] ;  and  the  first  party  also  hereby 
sells  and  conveys  to  the  second  party  to  have 
and  to  hold  In  the  same  manner  all  the  per- 
sonal property  of  every  description,  to  In- 
clude household  and  kitchen  furniture  and 
all  personal  property  of  every  species.  To 
have  and  to  hold  said  property  with  its  im- 
provements and  appurtenances  thereto  be- 
longing unto  the  said  grantees,  their  heirs 
and  assigns  forever.  In  the  manner  herein- 
before set  forth;  and  the  said  party  of  the 
first  part  does  further  covenant  with  the  said 
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parties  of  the  second  part  tbat  he  will  war- 
rant generally  the  title  to  the  property  here- 
by conveyed."  It  la  insisted  for  appellant 
that  the  instrument  is  testamentary  In  char- 
acter, and,  not  having  been  probated  as  a 
vrill,  is  of  no  effect  It  Is  Insisted  for  appel- 
lees that  the  instrument  passed  title  to  the 
property  at  the  time  of  its  delivery,  and  only 
the  enjoyment  or  possession  of  the  pro];>erty 
was  postponed  until  the  death  of  the  grantor. 
The  grantor  is  dead,  and  the  suit  was  filed 
by  his  administrator  to  sell  the  land  for  the 
payment  of  his  debts.  The  circuit  court  dis- 
missed the  petition,  and  the  plaintiff  appeals. 
The  rule  Is  that  if  a  paper  passes  no  inter- 
est In  the  lifetime  of  the  maker,  whatever 
may  be  its  form,  If  it  is  operative  only  upon 
his  death,  it  is  a  will,  and,  to  be  effective, 
must  be  probated.  On  the  other  hand,  the 
object  of  all  construction  is  to  arrive  at  the 
intention  of  the  parties  and  their  Intention, 
where  It  is  apparent  on  the  face  of  the 
papers,  will  be  carried  into  effect  if  it  can  be 
fairly  done  under  its  terms.  The  law  favors 
the  vesting  of  estates,  and  It  prefers  a  con- 
struction of  an  Instrument  that  will  give  it 
some  effect  to  one  which  will  give  it  no  ef- 
fect In  Hunt  V.  Hunt,  82  S.  W.  998,  26  Ky. 
Law  Rep.  973,  68  L.  R.  A.  180,  the  court  had 
before  it  a  deed  which  provided  that  it  was 
not  to  take  effect  until  the  death  of  the  two 
grantors.  It  was  held  after  an  examination 
of  the  authorities  that  these  words  simply 
postponed  the  possession  until  the  death  of 
the  grantors,  and  that  the  title  to  the  land 
vested  in  the  grantee  upon  the  delivery  of 
the  deed.  As  shown  In  that  case,  there  Is 
considerable  conflict  In  the  authorities  upon 
the  subject,  but  the  weight  of  the  later  cases 
seems  to  be  in  accord  with  the  conclusion 
there  reached.  In  the  case  at  bar  the  hus- 
band and  father  conveys  the  land  to  his  wife 
and  Infant  son.  He  also  conveys  to  them  in 
the  same  manner  the  household  and  kitchen 
furniture,  and  concludes  with  a  covenant  of 
general  warranty.  The  instrument  was  ac- 
knowledged at  the  time  of  its  execution,  and 
recorded  in  the  county  clerk's  oflBce.  The 
deed  is  made  that  the  wife  and  child  "may 
be  amply  provided  for  after  the  death  of 
the  first  party,"  and  then  following  the  words 
of  conveyance  are  these  words:  "That  is,  at 
the  time  of  the  death  of  the  first  party,  the 
said  Phoenle  Ecklar  Is  to  have  and  to  hold 
for  and  during  her  natural  life  the  property 
hereinafter  described,  and,  at  the  death  of 
said  Phoenle  Ecklar,  the  property  hereinafter 
described  is  the  property  of  Herman  Ecklar, 
to  have  and  to  hold  to  him,  his  heirs  and  as- 
signs forevMT."  Reading  the  whole  deed  to- 
gether, we  think  that  these  words  should  be 
construed  to  mean  that  Phoenle  Ecklar,  after 
the  death  of  the  first  party,  is  to  have  a  life 
estate  In  the  property,  and  that  after  her 
death.  It  is  to  go  to  the  son  absolutely;  that 
the  words,  "That  Is"  are  used  to  introduce 
the  whole  following  clause,  and  that  this 
clause  is  Inserted  merely  to  show  when  the 


grantees  are  to  have  possession  and  enjoy- 
ment of  the  property.  The  Instrument  is 
very  Inartificlally  drawn,  but  the  real  inten- 
tion of  the  parties  may  be  gathered  from  it 
The  grantor  conveys  and  confirms  the  prop- 
erty to  the  parties  of  the  second  part,  their 
heirs  and  assigns  forever.  Then  there  fol- 
lows a-  xKirenthetlcal  clause,  defining  the  time 
when  the  wife  is  to  enjoy  the  property,  and 
when  it  is  to  become  absolutely  the  property 
of  the  son.  Reading  the  words  of  present 
grant  in  the  first  clause  of  the  deed  with  the 
covenant  of  warranty  and  the  other  clauses 
of  the  deed,  we  think  that  the  parties  con- 
templated a  present  grant;  the  grantor  simp- 
ly retaining  a  life  estate  In  the  property  con- 
veyed. If  this  is  not  the  meaning  of  the 
deed,  then  it  would  have  no  operation  as  to 
the  son  until  the  deatb  of  Phcenie  Ecklar; 
for  it  in  terms  provides  that  at  her  death  the 
property  "is  the  property  of  Herman  Ecklar," 
but  this  language  manifestly  means  that 
Herman  Ecklar  was  not  to  come  into  the  en- 
joyment of  the  property  until  his  mother's 
death.  We  think  the  same  meaning  should 
fairly  be  given  the  previous  words  referring 
to  the  death  of  the  grantor. 
Judgment  affirmed. 


ILLINOIS  CENT.  R.  CO.  ▼.  STANLEY. 

(Court  of  Appeals  of  Kentucky.    Oct  18,  1906.) 

Railroads  —  KiLMNO  oj-  Stock  —  Actios — 

Question  fob  Jukt. 

In  an  action  against  a  railroad  for  the 
killing  of  stock,  held  a  question  for  the  jury 
whether  the  testimony  of  defendant's  employte. 
In  view  of  the  physical  facts,  overcame  the 
presumption  of  nezligence  arising  by  Ky.  St 
1903,  S  809,  from  the  fact  of  the  killing. 

[Ed.  Note.— For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  fS  1627-1640.] 

Appeal  from  Circuit  Cour^  Hickman 
County. 

"Not  to  be  ofladally  reported." 

Action  by  T.  A.  Stanley  against  the  Illinois 
Central  Railroad  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
AfiSrmed. 

J.  M.  Dickinson,  Trabne,  Doolan  &  Cox,^ 
and  Robblns  &  Thomas,  for  appellant 
Wickllffe  &  "Wiley,  for  appellee. 

BARKER,  J.  On  September  16,  1904,  one 
of  appellant's  fast  passenger  trains  going 
north,  when  near  the  line  between  the 
counties  of  Hickman  and  Carlisle,  Ky.,  ran 
into  a  drove  of  stock  consisting  of  1  gray  mar» 
and  about  33  mules,  killing  6  of  them  outright 
and  badly  injuring  6  others.  The  accident 
occurred  at  about  1:30  o'clock  at  night,  and 
at  or  near  where  appellant's  line  of  road 
crosses  a  public  highway.  Beginning  with 
the  north  line  of  the  highway,  the  appellant's 
right  of  way  is  fenced  on  both  sides  for 
about  a  half  mile,  to  a  trestle.  On  the  north 
side  of  the  highway,  to  prevent  stock  from 
entering  Its  inclosed  right  of  way,  is  a 
cattle  guard,  from   the  respective  sides  oc 
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wblcb  «hort  fences,  or  'Hringa,"  are  bnllt  oat 
and  Join  the  two  inclosing  fences,  thus  per- 
fecting tbe  Indosure  between  the  north  line 
of  the  highway  and  the  trestle.  The  theory 
of  the  appellee  is  that  some  of  the  mules 
and  a  gray  mare  had  strayed  Into  the  In- 
closnre  on  the  north  side  of  the  highway 
over  the  defectire  cattle  guard,  and  were 
there  killed.  That  of  appellant  is  that  all 
of  the  stock  were  struck  by  the  engine  and 
killed  or  crippled  on  the  crossing.  The  en- 
gineer and  fireman  in  charge  of  the  train 
were  the  only  eyewitnesses  to  the  accident. 
They  say  the  night  was  foggy,  their  train 
behind  time,  and  they  were  running  at 
the  rate  of  between  GO  and  60  miles  an 
hour;  thAt  they  gave  all  of  the  statutory 
signals  for  the  pnblic  highway;  that,  Just 
before  th^  reached  It,  the  appellee's  stock 
undertook  to  cross  immediately  in  front  of 
the  train,  and,  before  they  could  stop,  the 
engine  ran  Into  the  drove  of  stock  on  the 
crossing,  and  whatever  damage  was  done 
occurred  there.  For  the  appellee  it  Is  shown 
that  the  cattle  guard  is  entirely  useless  for 
the  purpose  for  which  it  was  designed;  that 
cattle  and  horses  pass  over  it  wi^'.iont  dif- 
ficulty, and  that  for  some  time,  at  least, 
appellant  kept  a  man  stationed  there  to  pre- 
vent cattle  from  trespassing;  and  that  no 
improvement  bad  been  made  in  It  between 
the  time  it  was  considered  necessary  to  have 
a  special  agent  stationed  there  to  prevent 
the  trespassing  of  stock,  and  the  time  when 
the  accident  complained  of  occurred.  It  also 
appears,  without  dispute,  that  the  six  an- 
imals killed  were  scattered  along  at  Intervals 
from  about  60  feet  north  of  the  road  crossing 
to  a  quarter  of  a  mile.  It  Is  therefore  mani- 
fest, from  the  physical  facts  which  are  not 
disputed,  that  if  appellant's  theory  of  the 
accident  is  correct,  the  engine  must  have  car- 
ried on  its  cowcatcher  five  mules  and  a  horse 
from  the  crossing  60  feet  north,  where  the 
first  body  was  found,  and  from  that  on  to  a 
quarter  of  a  mile,  dropping  one  at  intervals 
along  the  line  of  the  roadway. 

It  is  Inaisted  for  appellant  that,  inasmuch 
as  the  engineer  and  fireman  are  uncontradict- 
ed in  their  testimony  as  to  how  the  accident 
occurred,  and  It  thereby  appears  that  It 
happened  on  the  crossing  without  negligence 
on  their  part,  the  prima  fade  evidence  of 
negligence  arising  from  the  killing  of  the 
stock  on  the  railroad  right  of  way  prescribed 
by  section  809,  Ky.  St.  1903,  is  overcome,  and 
therefore  it  was  entitled  to  a  peremptory  in- 
struction in  Its  favor  at  the  close  of  all  the 
testimony,  and  in  support  of  this  position  it 
cites:  Illinois  Central  R.  R.  Co.  v.  Gholson, 
66  S.  W.  1018,  23  Ky.  Law  Rep.  2209;  Fel- 
ton.  Receiver,  v.  Anderson,  66  S.  W.  182, 
23  Ky.  Law  Rep.  1809;  Mobile  &  Ohio  R.  R. 
Co.  T.  Whayne,  64  S.  W.  723,  23  Ky.  Law 
Bep.  1070;  McGhee,  Rec'r,  v.  Guyn,  98  Ky. 
209,  32  S.  W.  615;  McGhee  v.  Gaines,  98 
Ky.  182,  32  S.  W.  602;  Rogers  v.  Felton, 
98  Ky.  148,  82  &  W.  406;  Kentucky  Central 


B.  R.  Co.  T.  Talbot.  78  Ky.  621;  Louisville 
&  Nashville  R.  R.  Co.  v.  Bowen,  39  S. 
W.  31,  18  Ky.  Law  Rep.  1099;  N.  N.  &  M. 
V.  Co.  v.  Mitchell.  33  S.  W.  622,  17  Ky.  Law 
Bep.  1066.  This  position  would  be  incontro- 
TWtible^  If  the  physical  facts  did  not  militate 
against  the  testimony  of  appellant's  em- 
ployes. In  the  first  place,  it  is  worthy  of 
consideration  that  neither  the  engineer  nor 
the  fireman  saw,  or  knew  of,  the  injury  of 
more  than  3  of  the  11  animals  actually  injur- 
ed; and  it  is  not  inconsistent  with  its  evidence 
to  conclude  that  some  of  the  animals  were 
hurt  on  the  crossing,  and  that  the  others 
had  theretof(»e  strayed  over  the  defective 
cattle  guard  into  the  indosure,  and  were 
there  hurt  Five  of  the  Injured  animals  were 
found  the  next  day  outside  of  the  indosure. 
These  must  have  been  injured  either  on  the 
crossing  or  south  of  it;  but  the  6  that  were 
f oimd  on  the  north  side  of  the  highway,  and 
within  the  Indosure,  as  said  before,  had 
either  strayed  over  the  defective  cattle  guard, 
or  were  carried  over  on  the  cowcatcher  of 
appellant's  engine.  We  think  the  question, 
as  to  whether  or  not  it  was  possible  for  the 
cowcatcher  of  the  engine  to  carry  a  horse 
and  five  mules  for  the  long  distances  between 
the  crossing  and  where  their  bodies  were 
found,  is  one  for  the  decision  of  a  Jury;  and 
especially  is  this  true  when  the  evidence  of 
tiie  engineer  and  fireman  only  covers  the  In- 
Jury  of  3  of  the  11  animals  struck  by  the 
train — thus  diowlng  that  a  great  deal  hap- 
pened there  that  nigbt  which  they  did  not 
see. 

Assuming  it  to  be  true  that  the  cattle 
guard  was  defective,  as  the  evidence  of  ap- 
pellee tended  to  establish,  the  Indosure  of 
the  right  of  way  on  the  north  side  of  the 
highway  was  a  veritable  death-trap  for 
stock,  and  there  can  be  no  doubt  of  the  sound- 
ness of  the  legal  proposition  that  If  appellee's 
stock  strayed  from  the  highway  into  the 
indosure  by  way  of  the  defective  cattle 
guard,  and  were  Injured  therein,  appellant  is 
liable  for  the  damage  done.  In  none  of  the 
cases  cited  to  show  Its  right  to  a  peremp- 
tory Instruction,  where  the  testimony  of  the 
employes  of  the  road  that  the  accident  hap- 
pened without  fault  on  their  part  was  not 
contradicted  by  other  testimony,  did  the 
physical  facts  militate  against  the  testimony, 
as  in  the  case  at  bar.  The  Jury  were  not 
bound,  in  the  face  of  the  facts  which  tended  . 
to  show  the  negligence  of  appellant  to  ac- 
cept the  testimony  of  its  employes  althongb- 
no  other  living  witness  saw  tiie  accident 
The  Jury  hati  the  right  to  apply  the  maxim 
"res  ipsa  loquitur." 

Upon  the  whole  case,  appellant  was  not 
entitled  to  a  peremptory  Instruction  at  the 
close  of  the  evidence,  and  the  trial  Judge 
properly  submitted  the  question  of  negli- 
gence and  the  defectiveness  of  the  cattle 
guard  to  the  Jury.  There  Is  no  serious  com- 
plaint of  error  in  the  instructions  that  were 
actually  given,  nor  of  any  other,  except  the- 
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refusal  to  give  a  peremptory  Instruction  for 
appellant 

On  the  trial  below  the  Jury  rendered  a  ver^ 
diet  of  (900  In  favor  of  appellee;  and  for  the 
reasons  herein  glyen  the  judgment  predicated 
upon  this  verdict  Is  affirmed. 


EliEIN  ▼.  KLEIN. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1906.) 
L  DivoBCB— Gbounds  —  Abandonueut— Evi- 

DENCB— SUTFICIKNCY. 

Where,  in  a  suit  by  wife  for  alimony,  the 
husband  soufcht  a  divorce  for  abandonment  the 
fact  that  be,  by  an  agreed  order,  had  undertaken 
to  pay  alimony  and  the  wife's  transportation 
to  her  father's  home,  did  not  show  him  willing 
that  the  wife  should  leave  bim,  where  it  ap- 
peared that  be  was  oblij^ed  to  make  the  agree- 
ment or  let  the  chancellor  fix  the  allowance. 
2.  Husband  and  Wife— Personal  Dutib»— 

Wife's  Acceptance  of  Residence. 

It  is  the  duty  of  the  wife  to  accept  such 
residence  as  the  husband  may  select  without  un- 
warranted parsimony  or  stubbornness  on  his 
part 

I  Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Husband  and  Wife,  S  7.] 

8.  Divorce— Abandonment— Justification. 

Where  a  husband  took  the  wife  to  live  with 
his  parents,  who  occupied  a  comfortable  home 
and  where  she  was  properly  provided  for,  but 
she  became  unhappy  because  dlfTering  from  her 
mother-in-law  in  temperament,  disposition,  and 
tastes,  and  while  the  husband  and  his  father 
were  making  efforts  to  obtain  a  suitable  sep- 
arate home  for  the  parties,  the  wife,  at  the  in- 
stigation of  her  father,  commenced  an  action 
for  alimony,  and  departed  to  another  state  where 
she  remained  the  statutory  period,  a  divorce  in 
favor  of  the  husband  on  the  ground  of  abandon- 
ment was  proper. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Divorce,  f  120.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  First  Dlvtslon. 
"Not  to  be  officially  reported." 
Suit  for  divorce  by  Gamett  Klein  against 
Lettle  M.  Klein.    From  a  judgment  in  favor 
of    defendant    plaintiCF    appeals.    Reversed 
with  directions  to  enter  Judgment  for  plaln- 
^  tiff. 

O'Neal  &  O'Neal,  for  appellant  Emlle 
Stelnfeld,  W.  W.  Watts,  and  Watts  &  Git- 
ford,  for  appellee. 

CARROLL,  C.  The  parties  to  this  litiga- 
tion married  In  June,  1903,  separated  In 
October,  1903,  and  the  appellee  brought  this 
action  for  alimony.  In  1901,  after  the  ex- 
piration of  a  year  from  the  separation,  ap- 
pellant filed  an  amended  answer  and  counter- 
claim, in  which  he  sought  a  dlv|>rce  from  ap- 
pellee on  the  ground  of  abandonment  The 
chancellor  dismissed  bis  counterclaim,  award- 
ed appellee  $25  a  month  alimony,  and  he  ap- 
peals. 

At  the  time  of  the  marriage  these  parties 
were  about  the  same  age,  appellant  probably 
being  a  few  months  the  younger.  Appellee 
was  a  resident  of  Wisconsin,  and  previous 
to  her  marriage  lived  with  her  parents  and 
was  employed  as  a  stenographer.    Appellant 


resided  with  his  parents  In  Louisville,  Ey., 
and  was  engaged  as  a  clerk,  receiving  an 
ordinary  salary.  He  was  the  only  living 
child  of  his  parents,  and  had  always  made 
his  home  with  them,  and  his  mother  especial- 
ly was  much  opposed  to  his  marriage  with 
appellee  or  any  one  else.  His  parents  were 
people  In  rather  humble  circumstances,  bis 
father  made  a  living  by  labor  and  his  mother 
did  almost  all  the  housework.  They  were 
Industrious,  frugal,  plain  people,  and  owned 
and  occupied  a  comfortable  home  upon 
which  they  spent  considerable  time  and 
money  Improving  and  beautifying  for  their 
Intended  daughter-in-law.  Previous  to  the 
marriage,  there  was  no  acquaintance  be- 
tween the  families  of  the  contractlfag  parties, 
and  appellee  was  an  entire  stranger  in  the 
city  to  which  her  husband  took  her.  After 
a  short  bridal  trip  they  begun  their  residence 
at  the  home  of  appellant's  parents — ^no  per 
son  living  In  the  house  except  appellant  and 
his  wife  and  the  two  old  people.  Appellant's 
duties  required  blm  to  be  at  his  b'lslnen 
during  the  day,  and  his  father  was  also  en- 
gaged with  his  labors — leaving  -  no  persona 
at  home  except  appellee  and  her  mother-in- 
law.  In  temperament  disposition,  and  taste, 
these  two  people  were  radically  ditTereDt 
There  was  nothing  congenial  or  In  commim 
between  them,  and  it  Is  perfectly  apparent 
that  appellee  soon  became  dissatisfied  with 
her  surroundings  and  discontented  with  her 
lot  The  evidence  leaves  the  Impression 
that  she  bad  been  accustomed  to  a  good  deal 
of  company,  her  employment  placing  her 
with  congenial  associations,  and  to  be  sit- 
uated in  a  large  city  In  a  house  with  an  old 
lady  whose  mind  was  more  occupied  wltb 
her  household  duties  than  In  an  efTort  to 
amuse  or  entertain  her  daughter-in-law,  was 
tedious,  burdensome,  and  unpleasant  to  ap- 
pellee. There  is  no  testimony  reflecting  in 
the  slightest  degree  upon  the  character  of 
appellee,  nor  Indeed  Is  there  anything  to 
show  that  appellant  was  not  kind  and  at- 
tentive to  his  wife,  or  that  he  did  not  give 
her  all  the  comforts  and  pleas'ires  that  his 
circumstances  would  permit  In  fact  the 
case  for  appellee  is  rested  upon  the  ground 
that  the  fault  of  appellant  consisted  In  tak- 
ing his  wife  to  live  in  the  same  house  witli 
his  mother  and  continuing  her  there  when  lie 
discovered  that  the  associations  and  su^ 
rotmdlngs  were  distasteful.  There  is  evi- 
dence that  the  mother  of  appellant  was  a 
IJlunt  plain-spoken  woman,  and  sometimes 
Indulged  In  expressions  that,  might  grate 
harshly  upon  the  ear  of  a  refined  and  Ugli- 
ly cultivated  person.  She  spoke  occasionaily 
of  her  daughter-in-law  as  that  "gal,"  and  In- 
timated on  one  or  two  occasions  that  s)» 
didn't  have  much  patience  with  a  woman 
23  years  old  who  didn't  know  how  to  do 
housework,  and  It  seems  that  when  attend- 
ing the  wedding  In  Wisconsin  was  greatly 
distressed  abo<it  the  approaching  marriage 
of  her  son  and  said  to  several  people  whom 
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she  met  that  she  didn't  want  bar  son  to 
marry  any  person,  and  that  she  would 
rather  attend  his  funeral  than  see  him  marry 
ttiat  "gal."  She  had  no  more  objection  to 
his  marriage  to  appellee  than  she  would 
have  had  to  his  marriage  wltb  any  other 
person.  It  was  the  fact  of  bis  marriage  that 
distressed  her,  not  the  fact  that  he  was  go- 
ing to  marry  appellee.  With  the  exception 
of  these  rather  coarse  or  indelicate  speeches, 
it  does  not  appear  that  appellant's  mother 
used  any  harsh  or  ofCensive  language  to  or 
about  her  daughter-in-law.  The  record  leaves 
the  impression  that  the  father  of  appellant 
was  very  kind,  pleasant,  and  agn'eeable  to  ap- 
pellee, and  contributed  all  that  he  could  to- 
wards making  her  lot  comfortable  and  hap- 
py, but  she  received  his  friendly  advances 
with  cool  indifference.  Soon  after  her  ar- 
rival at  bis  bouse,  he  discovered  that  she 
was  discontented  with  her  home,  and  after 
fi-uitless  efforts  to  induce  her  to  become 
accustomed  to  the  surroundings  and  better 
contented  with  her  location,  made  several 
efforts  to  obtain  a  suitable  house  in  which 
the  yo'ing  couple  might  take  up  house- 
keeping for  themselves,  and  was  engaged  in 
efforts  of  this  kind  when  the  separation 
took  place.  On  October  20tb,  the  father  of 
appellee  came  to  Louisville  for  the  first  time, 
and,  before  seeing  his  daughter  or  any  of  ap- 
pellant's family  or  visiting  their  home,  em- 
ployed a  lawyer  and  In  company  with  the 
lawyer  went  to  the  house  and  immediately 
took  bis  daughter  to  the  lawyer's  ofiElce 
where  a  meeting  was  subsequently  arranged 
between  them  and  appellant  and  his  father, 
and  the  following  day  the  action  for  alimony 
was  Instituted.  The  conduct  of  appellee's 
father  is  not  to  be  commended.  To  say  the 
least  of  it,  he  was  hasty  and  indiscreet,  and 
had  more  to  do  with  the  separation  than  any 
other  of  the  parties.  Many  accusations  for 
disturbing  the  peace  and  happiness  of  young 
married  people  have  been  brought  against 
mothers-in-law  and  a  trial  has  usually  result- 
ed in  a  finding  of  guilty,  but  In  this  case  the 
principal  offender  of  the  marital  relation  was 
the  father-in-law.  It  seems  entirely  prob- 
able that,  if  appellee's  father,  on  the  occasion 
of  bis  first  visit  to  Louisville,  had  engaged 
in  friendly  conversation  with  appellant  and 
his  parents,  an  adjustment  of  the  little  dif- 
ferences then  existing  between  these  parties 
could  have  easily  been  made;  but.  Instead 
of  using  any  effort  to  bring  about  a  better 
state  of  feeling  between  all  of  them.  It  is  evi- 
dent that  his  purpose  was  to  cause'  a  sep- 
aration, and  with  this  idea  In  mind  his  first 
visit  was  made  in  company  with  a  lawyer, 
and  bis  whole  purpose  seems  to  have  been 
to  precipitate  the  affair  as  speedily  as  pos- 
sible into  the  courts,  as,  upon  bis  arrival, 
the  first  meeting  between  himself  and  ap- 
pellant and  appellant's  father  was  arranged 
to  take  place  at  a  lawyer's  office,  and  on  the 
day  following  this  action  for  alimony  was 
Instituted.  The  evidence  disclosed  in  this 
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record  as  tf  the  condition  of  events  before 
bis  arrival  did  not  warrant  this  inconsiderate 
and  litigious  haste  on  the  part  of  appellee's 
father,  and  after  his  arrival  appellant  was 
afforded  no  suitable  opportunity  to  see  and 
converse  wltb  his  wife,  and  arrange  If  pos- 
sible, an  amicable  disposition  of  their  matri- 
monial troubles,  as  in  company  wltb  her 
father  she  left  for  his  home  in  Wisconsin  a 
few  days  after  his  arrival. 

Undue  importance  is  attached  by  counsel 
for  appellee  to  the  agreed  order  entered  in 
the  case  on  October  27th,  by  which  appel- 
lant agreed  to  pay  to  his  wife  $25  per  month 
and  to  furnish  her  transportation  to  the 
home  of  her  father,  as  this  order  was  en* 
tered  pursuant  to  an  agreement  between  the 
parties  as  to  the  amount  of  alimony  that 
would  be  exacted  pendent  lite,  and  the 
transportation  was  insisted  upon  as  a  part 
of  the  arrangement.  Appellant  was  obliged 
to  enter  Into  an  agreement  of  this  character. 
or  else  let  the  chancellor  fix  the  allowance, 
and  under  the  circumstances  the  fact  that 
the  order  was  entered  by  agreement  does 
not  in  the  slightest  degree  prejudice  the  ap 
pellant's  case  or  present  him  in  the  attitude  ^ 
of  being  willing  to  have  his  wife  return  tc 
her  father's  home,  as  at  this  time  the  move 
ments  of  bis  wife  were  controlled  by  hei 
father  and  her  lawyers,  and  appellant  had 
little  to  do  with  her  actions  and  conduct. 
If  appellee,  without  fault  on  the  part  of  ap- 
pellant, at^ndoned  him,  he  is  entitled  to  a 
divorce  on  this  ground,  and  this  question  we 
will  proceed  to  examine,  giving  due  considera- 
tion to  the  opinion  of  the  chancellor  declin- 
ing to  grant  the  appellant  the  relief  sought 
If  appellant  was  In  fault  at  all,  his  derelic- 
tion consisted  in  failing  to  provide  a  separate 
home  for  his  wife  when  they  first  married, 
or  in  not  removing  her  to  another  place  aft- 
er he  discovered  that  she  was  dissatisfied  at 
the  home  of  his  parents.  It  may  be  conced- 
ed that  It  Is  the  duty  of  a  husband  to  pro- 
vide a  comfortable  home  for  his  wife  and  to 
surround  her  with  agreeable  associations  and 
to  do  everything  within  reasonable  and  prop- 
er limits  that  can  be  done  to  make  her 
happy.  The  provision  that  the  husband 
should  make  for  his  wife  in  respect  to  home, 
companions,  and  surroundings  necessarily 
depends  upon  such  a  variety  of  circumstan- 
ces involving  the  social  standing,  pecuniary 
condition,  employment  or  business  of  the  hus- 
band, and  his  place  of  residence,  that  no-rule 
of  general  application  can  be  laid  down. 
Each  case  must  be  adjudged  on  tbe  facts 
upon  which  it  rests ;  what  would  be  reason- 
able and  proper  in  one  might  be  wholly  un- 
suitable and  inadequate  in  another,  and  it 
is  also  true  that,  within  reasonable  bounds, 
he  has  the  right  to  determine  the  place  where 
be  will  live,  and  It  is  the  duty  of  the  wife 
to  accept  such  residence  and  such  place  as 
the  husband  may,  without  unwarranted  par- 
simony or  stubbornness,  select.  Clubb  v. 
Clubb,  68  S.  W.  687,  23  Ky.  Law  R^.  660. 
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The  fact  that  appellant  took  his  bride  to 
the  home  of  his  parents  Is  not  to  his  dis- 
credit, nor  should  It  militate  against  him. 
It  was  a  comfortable  home  where  she  would 
be  well  provided  for,  and  he  had  no  cause 
to  believe  that  the  relation  between  his  wife 
and  bis  mother  would  not  be  agreeable,  and 
It  Is  In  evidence  that  both  he  and  his  falber 
were  making  reasonable  efforts  to  procure 
another  home  when  the  untimely  appearance 
of  her  father  and  bis  hastj  action  prevented 
the  accomplishment  of  this  purpose  that 
would  probably  have  resulted  in  the  parties 
to  this  litigation  continuing  to  live  happily 
together  as  man  and  wife.  The  conduct  and 
behavior  of  appellant's  parents  towards  ap- 
pellee was  not  of  such  a  character  that  it 
could  not  have  been  borne  by  appellee,  at 
least  until  her  husband  could  procure  for 
her  another  home,  and  under  the  circumstan- 
ces It  was  her  duty  to  have  remained  with 
her  husband;  and  when  she  abandoned  blm 
to  go  with  her  father  to  his  home  in  Wis- 
consin, and  remained  there  for  the  statutory 
period,  the  appellant  was  entitled  to  a  divorce 
on  the  ground  It  was  sought. 

Letters  exchanged  between  these  parties 
both  before  and  after  the  marriage  have  been 
Introduced  as  evidence,  but  they  throw  little 
light  on  the  merits  of  the  controversy.  And 
a  telegram  sent  to  appellant  Informing  him 
of  the  serious  illness  of  his  wife  is  relied 
on  with  some  confidence  as  indicating  In- 
difference on  his  part  towards  hei*  condition. 
This  telegram  however  was  signed  by  an  at- 
torney and  not  by  any  member  of  appellee's 
family,  nor  does  it  satisfactorily  appear  that 
its  contents  were  made  known  to  appellant, 
who,  upon  discovering  that  It  had  been  sent 
by  a  lawyer,  at  once  returned  It 

We  have  given  to  this  case  a  careful  hear- 
ing, as  It  is  an  Important  and  delicate  mat- 
ter to  sever  the  marital  relations,  and  the 
courts  are  reluctant  to  exercise  this  power; 
but  the  law,  whether  wisely  or  not,  has  pro- 
vided that  abandonment  of  one  by  the  other 
for  a  period  of  one  year  without  fault  on 
the  part  of  the  one  abandoned  is  grounds  for 
divorce,  and  when  the  evidence  supports  the 
petition  seeking  a  divorce  for  this  reason.  It 
Is  the  duty  of  the  court  to  grant  it. 

Therefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  In  conformity 
to  this  opinion. 


McBUEN  V.  GARY. 
(Court  of  Appeals  of  Kentucky.    Oct.  12,  1006.) 

1.  Er-KCTIONS— CORBECTINO  ReTDBNS. 

Election  officers,  on  discovering  a  mistake 
in  their  return,  may  perform  their  duty  of  cor- 
recting it.  without  obtaining  consent  to  make 
the  correction. 

[EM.  Note.— For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Elections,  §  2,30.] 

2.  Same— Contest— Tamperinq    with     Bal- 
lots—Presumption. 

The  fact  that  the  county  clerk,  who  was 
a  candidate  for  re-election,  had  custody  of  elec- 


tion returns,  as  was  his  dnty,  raises  no  pre- 
sumption, in  a  contest  by  him  of  the  election, 
that  he  had  tampered  with  the  ballots,  which 
show  mora  votes  for  him  and  less  for  his  op- 
ponent than  certified  by  the  election  officers. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  |S  286,  287.] 

3.  Same— Use  of  Intozicahts  bt  BLXonoir 

Officers. 

The  fact  that  election  officers  violated  the 
law  by  drinking  liquor  dOring  the  election  in 
the  room  where  it  was  being  held  gives  less 
weight  than  otherwise  would  be  the  case  to  their 
certificate  of  votes  cast,  where  a  different  re- 
sult is  shown  by  the  ballots. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  fg  242,  243.] 

Appeal  from  Circuit  Court,  McLear 
County. 

"To  be  officially  reported." 

Action  by  R.  6.  Gary  against  Ellsworth 
McEuen  to  contest  an  election.  Judgmoit 
for  contestant    Contestee  appeals.    Affirmed. 

Miller  &  Todd,  Little  &  Taylor,  J.  EL 
Miller,  and  Greene  &  Van  Winkle,  for  ap- 
pellant Sweeney,  Ellis  &  Sweeney  and  J.  W. 
Boston,  for  api>ellee. 

BARKER,  J.  At  the  general  election 
held  November  7,  1905,  In  McLean  county, 
Ky.,  the  appellant  Ellsworth  McEuen,  was  a 
candidate  on  the  Republican  ticket  and  the 
appellee,  R.  G.  Gary,  was  a  candidate  on  the 
Democratic  ticket,  for  the  office  of  county 
clerk,  and  this  case  Involves  a  contest  as 
to  which  of  the  two  was  lawfully  elected 
to  that  office.  McLean  county  has  eleven 
precincts,  one  of  them  being  Rumsey.  It  Is 
conceded  that  the  election  returns  from  all 
of  the  precincts  except  Rumsey  were  correct 
and  the  merit  of  the  contest,  so  far  as  the 
Issues  of  fact  are  concerned,  turns  upon  the 
proper  count  of  the  votes  at  this  precinct 
While  the  record  is  somewhat  voluminous, 
the  facts  involved  are  comparatively  few 
and  simple.  We  have  no  doubt  that  by  the 
count  of  the  officers  In  the  contested  precinct. 
the  appellant  received  212  votes,  and  appellee 
153,  and  that  these  figures  were  placed  on  the 
official  tally  sheet  When  the  four  certifi- 
cates required  by  the  statute  came  to  be 
made  out,  two  of  them  showed  the  vote  be- 
tt^een  the  parties  hereto  to  be  as  before 
stated,  but  by  a  mistake  of  the  copyist  the 
vote  between  the  rival  candidates  for  the 
office  of  county  attorney  was  copied  on  the 
other  two  certificates,  thus  showing  that 
the  vote  stood  186  for  appellee,  and  176  for 
appellant  One  of  these  erroneous  certificates 
was  returned  with  the  stub  book  and  ballots 
to  be  used  In  the  official  count  by  the  election 
commissioners.  On  tlie  day  after  the  elec- 
tion (November  8th)  the  officers  In  some  way 
discovered  the  error  that  had  been  made,' 
and  informed  appellee  of  it  and  on  the  10th, 
with  the  consent  of  appellee,  they  changed 
the  certificate  by  making  it  conform  to  the 
real  fact — that  by  their  count  appellant  re- 
ceived 212  votes,  and  appellee  153.  While 
the  change  was  made  to  correct  the  manifest 
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mistake  In  the  certificate  by  the  consent  of 
•ppellee,  we  do  not  think  his  consent  was 
necessary.  It  was  the  duty  of  the  oflQcers 
to  return  a  true  statement  of  the  vote  as 
shown  on  the  tally  sheet,  and  until  this 
was  done  they  had  not  performed  their  whole 
duty  in  the  premises;  and  had  they  re- 
fused to  make  the  correction,  it  is  well  set- 
tled in  this  state  that  they  could  have  been 
compelled  so  to  do  by  a  writ  of  mandamus. 
Batman  v.  Megowan,  1  Mete.  540;  City  of 
LouisYlIle  V.  Board  of  Park  Com'rs,  65  S. 
W.  860,  24  Ky.  Law  Rep.  38;  Id.,  77  S.  W. 
1133,  25  Ky.  Law  Rep.  1309;  Bennett  v. 
Richards  (Ky.)  83  S.  W.  154;  Anderson  v. 
Likens,  47  S.  W.  867.  20  Ky.  Law  Rep.  1001. 
With  the  official  returns  thus  corrected,  it 
was  shown  that  appellant  was  elected  by  a 
small  majority,  and  In  accordance  with 
their  duty  in  the  premises  the  commissioners 
awarded  him  the  certificate,  and  he  was  in- 
ducted into  office  thereunder. 

Thereupon  this  action  was  Instituted  by 
the  appellee  to  contest  the  election  of  appel- 
lant, claiming  that,  as  a  matter  of  law,  the 
election  officers  had  no  right  to  make  the 
correction  in  the  official  returns  from  Rum- 
sey,  and,  as  a  matter  of  fact,  by  a  correct 
count  of  the  vote  of  that  precinct  he  was 
elected.  Instead  of  appellant  This  was  de- 
nied, and,  without  further  notice  of  the  some- 
what lengthy  pleadings,  it  may  be  stated  that 
the  issues  of  fact  were  properly  made  upon 
which  dqiend  the  question  which  of  the  con- 
tending parties  was  elected  to  the  office  for 
which  they  were  candidates.  Upon  the  trial 
the  court,  in  the  presence  of  the  parties  in 
Interest  and  their  attorneys,  opened  the  bal- 
lot boxes  and  counted  the  ballots  in  the  con- 
tested race,  with  the  result  that  they  showed 
appellee  had  received  176  votes,  and  appel- 
lant 106;  and  it  is  conceded  that,  if  this 
count  be  correct  (and  it  Is  correct  if  the 
ballots  were  not  disgraced),  the  appellee 
was  elected  in  the  whole  county  by  20  votes. 
The  question,  then,  comes  to  this:  Wheth- 
er the  official  returns,  or  the  count  of  the 
ballots  by  the  court,  shall  prevail.  If  the 
official  returns  prevail,  then  this  case  must 
be  reversed,  because  appellant  was  elected; 
if  the  count  by  the  court  of  the  ballots  be 
accepted,  then  the  judgment  must  be  affirm- 
ed, for  the  reason  that  appellee  was  elected 
— it  being  conceded  that  he  received  a  ma- 
jority of  40  in  all  of  the  precincts  of  McLean 
county,  omitting  Rumsey,  and  the  count  of 
the  court  showing  that  appellant  received 
a  majority  of  20  votes  In  Rumsey  precinct, 
thus  reducing  the  majority  of  the  former  in 
the  whole  county  to  20.  But,  If  the  count 
of  the  officers  prevails,  appellant  had  a  ma- 
jority of  58  In  Rumsey  precinct,  thus  over- 
coming appellee's  majority  of  40,  and  elect- 
ing appellant  by  a  majority  of  18.  For  the 
purposes  of  this  appeal,  the  corrected  certif- 
icate will  stand  as  If  no  mistake  bad  orig- 
inally been  made,  and  we  are  thereby  brought 
face  to  face  with  the  proposition  as  to  which 


is  to  prevail  In  the  final  analysis  of  cur  legal 
problem — ^tbe  return  of  the  officers  or  the 
count  of  the  ballots. 

The  rule  in  this  state  is  firmly  established 
that  In  a  contested  election  the  certificate 
of  the  precinct  officers  is  prima  facie  evi- 
dence of  the  correctness  of  their  count;  but 
if  the  ballots  themselves  have  been  lawfully 
kept,  and  are  shown  not  to  have  been  tam- 
pered with,  then  they  must  prevail  over  the 
certificate.  Bailey  v.  Hurst,  68  S.  W.  867,  24 
Ky.  Law  Rep.  508;  Edwards  v.  Logan,  70  S. 
W.  852,  24  Ky.  Law  Rep.  1099 ;  Hamilton  v. 
Young,  81  S.  W.  682,  26  Ky.  Law  Rep.  447. 
In  the  case  at  bar  appellee  and  bis  son,  who 
was  his  only  deputy,  both  testify  positively 
that  no  one  tampered  with  the  ballots  while 
in  their  custody,  and  there  is  no  evidence 
whatever  that  they  had  l)een  changed,  unless 
the  bare  fact  that  they  disagree  with  the  re- 
turns of  the  precinct  officers  can  be  so  con- 
sidered. The  law  makes  it  the  duty  of  the 
county  clerk  to  receive  and  keep  the  returns 
of  the  precinct  officers  until  they  have  serv- 
ed their  ultimate  purpose.  He  cannot  escape 
tills  duty  If  be  would,  and  he  has  no  right 
to  shift  the  responsibility  to  another.  Even 
when  a  party  in  interest,  as  here.  It  is  none 
the  less  his  duty  to  keep  and  preserve  the 
official  returns.  He  Is  not  only  a  trustee 
in  his  own  election,  but  also  In  that  of  the 
other  candidates  for  the  various  offices  in- 
volved, and  in  a  higher  sense  he  is  the  trus- 
tee for  the  people,  whose  interest  overshad- 
ows that  of  the  candidates.  And  while,  so 
far  as  his  own  Interests  are  concerned,  a 
sensitively  scrupulous  officer  might  desire,  as 
between  himself  and  bia  opi)onent,  to  place 
the  ballots  In  the  custody  of  some  disinter- 
ested party,  yet  we  imow  of  no  principle 
which  would  authorize  him  thus  to  shift 
the  duty  which  the  law  imposes  upon  him. 
This  being  true,  it  must  follow  that,  legally, 
no  adverse  presumption,  based  upon  self-ln- 
terestj  can  be  drawn  against  the  county  clerk, 
engaged  in  a  contest  for  his  office,  because  of 
ills  custody  of  the  ballots.  If  this  were  oth- 
erwise, then  a  disastrous  presumption  would 
be  drawn  against  an  officer  merely  from  the 
fact  that  he  was  faithfully  discharging  the 
duty  Imposed  upon  him  by  law.  It  may  be 
admitted  that,  as  a  matter  of  fact,  the  temp- 
tation to  manipulate  the  ballots  in  his  own 
Interest,  where  he  has  the  opportunity.  Is  as 
great  in  the  case  of  a  county  clerk  as  that 
of  any  other  candidate;  and  this  considera- 
tion may  induce  the  conclusion  tliat  the  law 
Itself  Is  at  fault,  but  It  will  not  warrant  the 
court  In  assuming  that  the  ballots  are  dis- 
graced because  they  were  iu  the  possession 
of  their  lawful  custodian,  even  though  a 
party  In  interest. 

When  the  box  containing  the  ballots  was 
opened,  they  were  found  by  the  court  and 
the  attorneys,  so  far  as  the  eye  could  detect, 
to  be  in  perfect  condition.  They  were  prop- 
erly sealed,  with  the  officers'  signature  at 
the  proper  place,  tied  as  the  law  requires. 
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and  on  tbeir  face  apparently  In  the  same 
condition  as  when  tbey  left  the  hands  of 
the  precinct  officers.  The  trial  conrt,  before 
opening  the  package,  submitted  it  to  the  care- 
ful inspection  of  the  attorneys  and  parties 
in  Interest,  and  It  Is  not  contended  here  that 
the  careful  examination  given  by  the  court 
and  counsel  showed  the  slightest  indication 
that  the  ballots  had  been  unlawfully  tamper- 
ed with.  So  the  question  comes  down  to 
this :  Whether  we  shall,  as  a  solution  of  the 
dilemma,  presume  that  the  officer  in  whose 
custody  the  law  placed  the  ballots  was  so 
lost  to  honor  as  to  betray  the  high  trust  im- 
posed upon  him  by  his  oath  of  office,  or 
whether  the  officers  of  election  made  a  mis- 
take in  the  count.  The  difference  between 
the  count  of  the  precinct  officers  and  that 
of  the  court  is  made  up  of  two  items:  First, 
there  were  14  ballots  stamped  under  the  Re- 
publican emblem,  and  also  stamped  in  the 
square  opposite  the  name  of  appellee;  and, 
second,  9  ballots  which  were  voted  under  the 
Prohibition  emblem  were  also  stamped  In  the 
square  of  appellee.  So  that  the  officers  of 
election,  if  the  court's  tally  Is  correct,  must 
have  failed  to  count  for  appellee  these  in- 
dividual votes  which  he  received  from  the 
Republican  and  Prohibition  voters ;  and 
whether  tbey  did  or  did  not  make  this  mis- 
take Is  the  real  question  In  this  case. 

It  is  insisted  for  appellant  that  great  con- 
fidence should  be  placed  in  the  count  of  the 
officers,  because,  as  a  whole,  they  were  com- 
posed both  of  Democrats  and  Republicans, 
and  the  challengers  and  Inspectors  of  the' 
respective  parties  were  there  and  partici- 
pated In  the  count,  and  it  is  hardly  possible 
that  these  seven  men  could  have  been  so 
egregiously  mistaken  in  so  many  Instances; 
and  it  must  be  confessed  that  there  is  great 
force  In  this  claim.  -  But,  on  the  other  hand, 
it  must  not  be  forgotten  that  in  the  count  of 
the  votes  by  the  officers  of  election  all  do 
not  participate  in  every  part  of  the  count. 
Usually,  as  the  evidence  shows  was  done  in 
this  case,  one  officer  calls  off  the  ballots, 
and  another,  or  others,  tabulate  them.  It 
requires  but  little  familiarity  with  the  con- 
duct of  elections  to  realize  how  easy  It  Is  for 
mistakes  to  creep  into  the  official  count  at 
the  end  of  the  day.  In  the  first  place,  the 
officers  have  been  on  duty  for  many  hours, 
and  are  usually  weary  with  the  duties  of 
the  day  when  the  count  commences.  The 
judges  are  generally  elderly  men,  selected 
for  the  wisdom  which  ought  to  come  with 
age,  and  the  count  of  the  votes,  as  In  the 
case  at  bar,  usually  takes  place  after  dark. 
Often  the  light  la  poor,  and  under  these  cir- 
eimistances  it  can  readily  be  seen  how  easy 
it  is  for  an  old  man,  with  dim  eyes  and  a 
poor  light,  to  overlook  sporadic  votes.  It  Is 
conceded  that,  in  races  other  than  the  one 
involved  here,  several  mistakes  were  made  In 
the  count  of  the  officers,  so  that  it  is  appar- 
ent that  they  were  not  infallible;  and  admit- 


ting, as  is  done  here,  that  they  made  a  num- 
ber of  mistakes,  we  do  not  see  why  their 
connty  in  the  county  clerk's  race  should  be 
deemed  beyond  the  possibility  of  error.  In 
the  first  place,  they  made  the  original  mis- 
take of  copying  the  totals  in  the  county  at- 
torney's race  for  the  votes  In  the  connty 
clerk's  race,  one  of  the  candidates  for  another 
office  received  100  votes  which  they  omitted 
altogether  to  give  him,  and  there  were  sev- 
eral other  errors  of  minor  importance  which 
we  do  not  feel  it  necessary  to  state  with 
particularity. 

We  do  not  believe  the  officers  were  drunk, 
although  there  is  evidence  in  the  record  tend- 
ing to  show  that  the  clerk  was  Intoxicated, 
and  that  others  were  under  the  Influence  of 
liquor.  But  It  is  admitted  to  be  true  that 
there  was  a  quart  bottle  of  wine  in  the  room 
where  the  election  was  held,  and  it  was,  to 
some  extent,  drunk  by  the  officers.  Assum- 
ing, as  we  do,  that  they  did  not  Intoxicate 
themselves,  yet  this  fact  shows  that  they 
were  guilty  of  a  violation  of  the  law  (section 
1675,  Ky.  St  1903)  ;  and,  being  willfnl  vio- 
lators of  their  sworn  duty  in  this  regard, 
the  weight  which  we  would  otherwise  feel 
was  due  the  result  of  their  official  labors  is 
materially  lessened.  Upon  the  whole  case, 
we  agree  to  the  conclusion  of  the  trial  Judge 
upon  this  question — that  the  officers  honest- 
ly failed  to  count  all  the  votes  that  were 
cast  for  the  appellant  Of  course,  we  recog- 
nize that  there  is  room  for  doubt  and  for  an 
honest  difference  of  opinion  In  regard  to  the 
facts  of  this  case;  but  we  are  fully  persuaded 
that  it  to  more  consonant  with  Justice  to 
believe  that  the  officers  of  election  were  mis- 
taken In  their  count  than  that  appellee  was 
guilty  of  a  crime,  and  after  all  it  comes  to 
this. 

We  have  not  discussed  in  detail  all  of  the 
evidence  upon  the  trial  below,  but  It  may  not 
be  Inappropriate  to  say  that  every  member 
of  the  court  has  taken  a  personal  interest  in 
Investigating  the  facts  of  this  case,  that  we 
have  considered  it  maturely,  and  are  on- 
anlmously  of  opinion  that  the  Judgment 
should  be  affirmed ;  and  it  is  so  ordered. 


CITY  OF  BOWUNO  GREEN  v.  GAINES. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1906.) 

MUNIOIPAI,  COBFOKATIONS  —  Dxi^aATION  OF 
DiSCBETIONABT  POWBB  BY   COUNCIL. 

A  city  council,  to  whom  the  fiscal  affair* 
of  the  city  are  committed,  has  no  power  to  dele- 
gate to  the  city  attorney  anthority  to  employ 
an  assistant  in  certain  actions  if  be  considers 
it  necessary,  he  to  determine  who  shall  be  em- 
ployed and  what  shall  be  paid  him,  within  the 
limit  of  15  per  cent,  of  the  recovery  in  the  ao- 
tions. 

[E3d.  Note.— For  cases  in  point  see  vol.  36, 
Cent  Dig.  Manicipal  Corporations,  Sf  154,  5S4, 
588.] 

Appeal     from     Circuit     Court     Warren 
County. 
"To  be  officially  reported." 
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CITY  OF  BOWLING  GREEN  t.  QAINES. 
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Action  by  W.  B.  Oalnes  against  tbe  dty  of 
Bowling  Green.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed  and  remanded. 

X  O.  OoTlngtoD,  for  appellant.  Tbos.  W. 
Tbomas  and  Sims  &  Grlder,  for  appellee. 

HOBSON,  C.  J.  The  council  of  Bowling 
Green  having  received  information  that  a 
large  amount  of  property  in  the  city,  taxa- 
ble for  city  purposes,  for  the  last  five  years 
bad  escaped  taxation,  adopted  on  October  3, 
1898,  an  ordinance  for  the  assessment  of 
such  property,  which,  among  other  things, 
provided  as  follows:  "The  city  attorney 
Is  directed,  after  said  assessment  is  made, 
to  take  such  steps  by  legal  proceedings,  or 
otherwise,  as  Is  necessary  to  collect  and  have 
paid  into  the  city  treasury  taxes  upon  all 
property  liable  therefor,  but  upon  which  tax- 
es have  not  heretofore  been  paid  for  any 
year  within  the  last  five,  and  he  may  employ 
such  assistance  as  he  may  deem  necessary 
In  the  collection  of  said  taxes  and  prepara- 
tion and  conduct  of  any  suits  to  be  brought 
or  proceedings  instituted,  and  contract  to 
pay  therefor,  not  exceeding  fifteen  per  cent, 
of  the  amount  of  taxes,  penalties,  and  in- 
terest collected  and  paid  into  tbe  city  treas- 
ury, so  that  tbe  commissions  of  tiie  city 
attorney,  together  with  the  amount  contract- 
ed for  assistance,  shall  not  exceed  twenty- 
five  per  cent,  of  the  amount  of  taxes,  inter- 
est, and  penalties  collected  and  paid  Into  the 
treasury.  No  compensation  of  any  kind  is  to 
be  paid  to  the  city  attorney,  or  tbe  assistant 
employed  by  him,  except  twenty-five  per 
cent  of  Bucb  amounts  as  may  be  collected 
and  paid  into  the  treasury,  and  only  after 
such  amounts  are  so  paid.  And  the  city 
attorney  may,  in  such  cases  as  the  council 
deems  best  for  him  to  do  so,  after  reporting 
to  tbe  council  and  procuring  their  consent 
thereto,  compromise  and  settle  with  any 
taxpayer  upon  such  Just  and  equitable  terms 
as  the  council  may  deem  proper."  Under 
the  ordinance  an  assessment  was  made 
against  the  Warren  Deposit  Bank  upon  its 
intangible  property,  capital  stock,  and  un- 
divided surplus,  for  tbe  years  1894,  1895, 
1896,  and  1897,  in  tbe  sum  of  $200,000  for 
each  year.  The  assessments  were  approved 
by  the  council,  and  thereupon  a  suit  was 
brought  in  the  name  of  the  city  against  the 
bank  by  the  city  attorney  and  W.  B.  Gaines, 
whom  be  had  employed  to  assist  him,  to  com- 
pel the  bank  to  pay  the  taxes.  Interest,  and 
penalties.  While  tbe  action  was  pending 
the  common  council,  on  April  23,  1900,  au- 
thorised a  compromise  of  the  suit  for  the 
sum  of  $10,000  in  cash  to  be  paid  by  tbe  bank 
into  the  city  treasury.  The  compromise  was 
made  and  the  money  paid. 

Tbe  city  attorney  bad  made  a  contract 
with  Gaines  to  pay  him  a  fee  of  12i^  per 
cent  upon  all  sums  collected  and  paid  Into 
the  city  treasury.  The  city  declined  to  pay 
Oalnes  the  $1,250,  and  he  brought  this  suit 


against  the  city  to  recover  therefor,  alleging 
that  he  had  been  employed  by  It  The  city 
denied  tbe  allegations  of  the  petition,  in  so 
far  as  it  was  charged  that  tbe  city  bad 
made  any  contract  with  Gaines.  It  pleaded 
that  the  city  attorney  was  without  authority 
to  make  any  contract  on  its  behalf,  insisting 
that  the  settlement  was  made  through  the 
efforts  of  the  city  officials ;  tbat  it  bad  paid 
tbe  city  attorney  $1,000;  and  tbat  this  was 
as  much  as  the  work  done  by  the  attorneys 
was  worth.  In  a  reply  the  plaintiff  alleged 
that  the  council  had  ratified  the  action  of  the 
city  attorney  In  employing  him,  and  had 
authorised  the  compromise  and  received  the 
benefit  of  his  services  with  full  knowledge 
of  the  contract  he  had  with  the  city  attorney 
and  the  services  which  he  had  rendered  un- 
der It  The  allegations  of  the  reply  were 
controverted  of  record.  The  proof  taken  on 
the  trial  showed  that  the  city  attorney  made 
the  contract  with  Gaines  as  alleged  In  his 
petition,  and  that  Galnea  assisted  him  in  the 
preparation  and  conduct  of  the  suit  render- 
ing efficient  services;  the  evidence  warrant- 
ing the  conclusion  that  the  compromise  was 
the  result  of  the  skill  with  which  the  claim 
against  the  bank  was  pressed  by  the  city  at- 
torney and  his  associate,  Gaines.  But  there 
is  nothing  In  the  record  to  show  tbat  tbe 
council  ever  ratified  the  contract  which  the 
city  attorney  made  with  Gaines,  and  Gaines' 
rights,  as  tbe  record  Is  now  presented,  must 
depend  upon  the  validity  of  the  contract 
The  circuit  court  to  whom  tbe  case  was  sub- 
mitted without  a  Jury,  made  a  special  finding 
of  fact  to  the  effect  that  the  contract  above 
referred  to  was  made  with  Gaines  by  the  city 
attorney  under  the  ordinance  on  behalf  of 
tbe  city.  From  this-  he  deduced  the  con- 
clusion of  law  tbat  the  contract  was  binding 
on  the  dty,  and  it  appeals. 

It  will  be  observed  that  by  the  ordinance, 
the  city  attorney  was  authorized  to  employ 
such  assistance  as  he  deemed  necessary  in 
the  collection  of  the  taxes,  the  pr^aratlon 
and  conduct  of  any  suits  Instituted  by  him, 
and  to  contract  to  pay  therefor  not  exceeding 
16  per  cent  of  the  amount  realized  and 
paid  Into  the  city  treasury.  It  Is  conceded 
tbat  the  council  might  have  employed  anoth- 
er attorney  to  aid  the  city  attorney,  and 
have  contracted  with  him  for  his  compen- 
sation, but  the  question  is  whether  the  city 
Is  bound  on  a  contract  made  by  the  city 
attorney,  he  determining  whether  the  as- 
sistance was  necessary,  what  attorney  be 
should  employ,  and  what  he  should  be  paid. 
The  council  is  tbe  governing  body  of  tbe 
munlclpaUty.  Ky.  St  SS  3284-3290.  The 
city  attorney  Is  the  general  law  officer  of 
the  municipality,  and  it  is  bis  duty  to  at- 
tend to  all  legal  business  of  tbe  city,  except 
prosecutions  In  tbe  police  court  He  Is  paid 
a  salary  to  be  fixed  by  tbe  council  and  10 
per  cmt  upon  all  sums  recovered  and  collect- 
ed by  him  for  the  city.    Ky.  St  U  8813,  8814. 
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He  has  no  authority  under  the  statute  to 
make  any  contract  on  behalf  of  the  city  for 
other  counsel,  or  to  create  any  liability  there- 
for. So,  the  only  question  to  be  deterniiued 
is  whether  the  council  had  the  power  to 
delegate  to  him  the  authority  to  make  the 
contract  In  question. 

In  Knight  v.  Eureka,  123  Cal.  192,  55  Tac. 
768,  certain  Chinamen  brought  suit  In  the 
Circuit  Court  of  the  United  States  at  San 
Francisco  against  the  city  of  Eureka  to  re- 
cover damages  for  the  destruction  of  their 
property  by  a  mob  in  the  city.  The  city 
council,  by  an  ordinance,  employed  S.  M. 
Buck  to  take  charge  of  the  suits  and  author- 
ized him  "to  associate  with  himself  In  de- 
fense of  said  action  some  able  attorney  and 
counselor  In  San  Francisco,  Cal.,  if,  in  his 
judgment.  It  becomes  necessary.  And  sjild 
S.  M.  Buck  Is  Instructed  to  conduct  said  de- 
fense as  economically  as  it  can  be  done  con- 
sistent with  vigorous  and  successful  defense 
thereof."  Acting  under  this  authority.  Buck 
employed  Knight  to  assist  him  in  the  defense 
of  the  actions,  and  agreed  with  him  that  the 
city  of  Eureka  would  pay  him  tlie  sum  of 
$.">,000  for  his  services.  Buck  and  Knight 
successfully  defended  the  actions,  and 
Knight  then  sued  the  city  to  recover  his 
agreed  fee.  It  was  held  he  could  not  recover. 
The  court  said:  "Conceding  the  legality  of 
Mr.  Buck's  appointment,  we  think  It  did  not 
<?arry  with  it  the  authority  to  appoint  an  as- 
sistant attorney,  nor  could  the  council  dele- 
gate Its  power  to  make  such  an  appointment. 
Practically,  the  authority  here  delegated  left 
with  the  agent  of  the  council  the  discretion 
to  determine  the  necessity  for  employing  an 
assistant,  and  to  fix  his  compensation. 
These  were  powers  which,  in  our  opinion,  the 
council  alone  could  exercise,  and  therefore, 
could  not  be  delegated.  •  •  •  This  pow- 
er to  appoint  an  attorney  Is  one  of  tliose  Inci- 
dental powers  which  of  necessity  reside  in 
the  council  In  order  that  its  granted  powers 
may  be  fully  exercised,  but  Is  one  of  that 
•class  of  powers  devolved  upon  the  council 
which  In  their  very  nature  should  be  exer- 
cised by  it,  and  could  not,  with  safety  to  the 
public,  whose  servants  tlie  members  of  the 
council  are,  be  conferred  upon  an  agent  to 
exercise.  No  exigency  or  emergency  is  likely 
to  arise  where  full  opportunity  would  not  be 
given  the  council  to  act  directly  In  selecting 
its  own  attorney,  or  his  assistant;  and  there 
is  every  reason  why  the  power  to  do  so 
should  be  lodged  in  the  governing  body  It- 
self. We  think  the  true  doctrine  is  correctly 
stated  by  Mr.  Dillon  at  section  96:  'The 
principle  Is  a  plain  one,  that  the  public  pow- 
ers or  trusts  devolved  by  law  or  charter  upon 
the  council  or  governing  body,  to  be  exer- 
cised by  It  when  and  in  such  manner  as  It 
sliMlI  judge  best,  cannot  be  delegated  to 
others.'  See.  also,  Cooiey's  Constitutional 
TJmitatlons,  248." 

In  Huron  v.  Campliell,  3  S.  T>.  309,  .53  N. 
■\V.  1S2,  the  council  authorized  the  city  at- 


torney to  appoint  as  many  assistant  attorneys 
as  the  mayor  of  the  city  deemed  necessary  to 
protect  and  defend  certain  suits.  The  ordi- 
nance was  held  Invalid,  although  the  council 
had  authority  to  employ  a  city  attorney,  or 
an  assistant  city  attorney,  and  fix  his  com- 
pensation. Among  other  things,  the  court 
said:  "In  fixing  this  compensation  (i.  e.,  of 
the  city  attorney),  the  city  council  must  ex- 
ercise its  judgment  upon  that  particular  ques- 
tion; and.  In  determining  the  necessity  for  ah 
assistant  or  assistants,  the  city  council  must 
equally  exercise  its  judgment  as  to  the  neces- 
sity for  an  assistant  or  assistants,  and  the 
compensation  to  be  allowed  him  or  them." 

In  East  St.  Louis  v.  Thomas,  11  III.  App. 
283,  the  mayor  of  the  city  had  employed  an 
attorney,  agreeing  to  pay  him  a  fee  to  attend 
to  certain  tax  cases  In  l)ebalf  of  the  city. 
In  holding  that  the  city  was  not  liable,  tl:e 
court  said:  "The  principle  Is  a  plain  one 
that  the  public  powers  or  trusts  devolved  by 
law  or  charter  upon  the  council  or  govern- 
ing body,  to  be  exercised  by  it  when  and  In 
such  manner  as  it  shall  judge  best,  cannot  be 
delegated  to  others.  Powers  are  conferred 
upon  municipal  corporations  for  public  pur- 
poses, and  as  their  legislative  powers  cannot 
be  delegated,  neither  can  they  be  bartered 
nor  bargained  away.  Dillon's  Municipal  Cor- 
porations, §8  96,  97.  Another  and  very  im- 
portant limitation  which  rests  upon  munici- 
pal corporations  Is  that  they  shall  be  execut- 
ed by  the  municipality  Itself,  or  by  such 
agencies  or  officers  as  the  statute  has  pointed 
out.  So  far  as  its  functions  are  legislative, 
tliey  rest  in  the  discretion  and  judgment  of 
the  municipal  body  entrusted  to  them,  and 
fliat  bo<ly  cannot  refer  the  exercise  of  the 
power  to  the  judgment  of  its  subordinates,  or 
of  any  other  person." 

In  Tampa  v.  Solomonson.  35  Fla.  446.  17 
South.  i)81,  the  city  council  appointed  four 
ministerial  agents  by  ordinance,  and  author- 
ized them  to  appoint  a  fifth.  It  was  held 
triat  while  the  city  itself  could  appoint  these 
agents  It  could  not  appoint  four  and  vest  In 
them  the  power  to  select  a  fifth  agent.  To 
same  effect  see  Ridgeway  v.  Mlchellon,  42  N. 
J.  Law,  405.  These  cases  are  In  accord  with 
tl»e  principle  everywhere  upheld  that  while 
ministerial  functions  may  be  delegated,  pow- 
ers that  Involve  disci-etlon  and  judgment  on 
the  part  of  the  city  council  cannot  be  dele- 
gated. 

It  is  insisted  that  the  case  at  bar  does  not 
come  witliln  the  principle  for  the  reason  that 
the  maximum  the  city  attorney  was  to  pay 
his  assistant  was  fixed  by  tlie  ordhiance  at 
15  per  cent,  of  the  amount  collected;  but 
the  rule  Is  not  that  discretionary  po'v^ers  may 
be  delegated  with  restrlctlMis  or  partly  dele- 
gated. The  rule  Is  that  they  cannot  be  dele- 
gated at  all.  The  city  attorney  was  left 
here  to  determine  whether  assistance  was 
necessary  and.  If  necessary,  whom  he  should 
emjiioy  and  what  he  should  pay  him,  within 
the  maximum  fixed  by  the  ordinance.     If 


Digitized  by 


Google 


Ky.) 


FLETCHER  v.  COMMONWEALTH. 


855 


tiie  conncU  had  exercised  its  own  discretion, 
It  might  have  concluded  that  no  assistance 
was  necessary,  or  it  might  have  preferred 
to  employ  another  attorney  at  the  same  price 
for  the  better  protection  of  the  Interests  of 
the  city,  or  It  might  have  fixed  a  lower  price 
than  that  fixed  by  the  city  attorn^.  The 
city  attorney  mider  the  ordinance  was  left 
to  discharge  all  the  duties  pertaining  to  the 
council  In  this  matter,  with  the  single  excep- 
tion that  he  could  not  go  beyond  a  certain 
per  cent  To  Illustrate:  If  the  council  had 
adopted  an  ordinance  authorizing  the  mayor 
to  buy  land  for  a  city  hall,  the  price  not  to 
exceed  $10,000,  would  it  be  contended  that 
the  city  would  be  bound  upon  the  mayor's 
contract  when  the  council  exercised  no  discre- 
tion in  determining  what  land  should  be 
bought,  or  how  much  or  what  should  be  paid 
for  the  piece  of  property  that  was  bought? 
In  committing  the  fiscal  attairs  of  the  city 
to  the  council,  the  Legislature  bad  In  mind 
that  the  common  judgment  of  a  number  of 
men.  on  a  matter  Involving  discretion  is 
usually,  one  time  after  another,  safer  than 
the  Judgment  of  one  man;  that  It  is  less 
likely  to  be  influenced  by  prejudice,  and  will 
usually  be  more  intelligent  when  the  conclu- 
sion is  reached  after  the  different  members 
have  discussed  the  matter  and  brought  to 
bear  their  difterent  experiences  and  observa- 
tions. This  wise  purpose  of  the  law  would 
be  entirely  frustrated  if  the  governing  I)ody 
of  the  municipality  might,  by  ordinance,  abdi- 
cate its  discretionary  functions  and  delegate 
them  to  some  agent  of  Its  own  choosing. 
The  council  are  elected  by  the  people  to  have 
charge  of  the  financial  affairs  of  the  city, 
and  public  policy  does  not  permit  the  discre- 
tionary duties,  which  the  law  has  placed 
upon  them  for  the  benefit  of  the  public,  to 
be  delegated  to  others. 

We  therefore  conclude  that '  the  circuit 
court's  finding  of  facts  is  not  sufficient  to  sus- 
tain a  Judgment  against  the  city.  As  no 
•evidence  was  offered  on  the  question  of  rati- 
fication, that  question  is  not  now  before  us, 
■and  no  i^inion  is  expressed  thereon. 

Judgment  reversed,  ond  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
.slstent  herewith. 


FLETCHER  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1906.) 

1.  CsiMiNAi,     Law  —  Appbal  —  Change     of 
Venxte — DENiAiy—DiscKBTiOR— Review. 

The  denial  of  accused'a  motion  for  a  chan^se 
of  venue  for  prejudice  of  the  inhabitants  will 
not  be  reviewed  on  appeal  unless  a  clear  show- 
ing of  abuse  of  the  trial  court's  discretion  ap- 
pears. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  3044.] 

2.  Same— Subsequent  Application. 

The  overruling  of  a  motion  for  a  change 
of  venue  is  Interlocntor;  only,  and  is  subject 
to  the  control  of  the  court  at  a  subsequent  term, 
so  that,  if  events  occurring  after  the  hearing 


of  the  motion  warrant  the  granting  of  a  change, 
the  court  may  in  its  discretion  set  aside  an 
order  denying  the  motion  and  grant  the  appli- 
cation, notwithstanding  Ky.  St.  1903,  i  1118, 
providing  that  no  more  than  one  change  of 
venue  or  application  therefor  shall  be  allowed 
to  any  i)ei8on  or  the  commonwealth  in  the  same 
case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  254.] 

3.  Same — Appeal  — In  nicTMKNT— Motion  to 
Quash— Review. 

Under  the  express  provisions  of  Cr.  Code 
Prac  i  281,  the  overruling  of  a  motion  to  quash 
an  indictment  is  not  reviewable  on  appeal. 

4.  Oband  Jubt— Witnesses— Examination— 
intebpbstbbs. 

Where,  In  a  prosecution  for  rape,  both  pros- 
ecutrix and  her  father  were  unable  to  speak 
Ehiglish,  and  the  jury  did  not  understand  their 
tongue,  it  was  proper  for  the  court  to  swear 
an  interpreter  and  allow  him  to  remain  in  the 
grand  jury  room  while  such  witnesses  were  testi- 
fying and  to  give  their  testimony  through  such 
interpreter. 

5.  Cbiminal  Law— Evidence— Res  Gesim. 

In  a  prosecution  for  rape,  books  and  pa- 
pers belonging  to  one  of  the  parties  accused 
found  on  the  ground  after  the  commission  of  the 
offense  were  admissible  as  res  geatie. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  793.J 

Appeal  from  Circuit  Court,  Logan  County. 
"To  be  officially  reported." 
W.  R.  Fletcher  was  convicted  of  rape,  and 
he  appeals.     Affirmed. 

Sims  &  Orider  and  S.  R.  Crewdson,  for  ap- 
pellant. John  S.  Rhea,  Browder  &  Browder, 
N.  B.  Hays,  and  0.  H.  Morris,  for  the  Com- 
monwealth. 

HOBSON,  O.  J.  In  May,  1905,  Vincent 
Gladder,  with  his  daughter,  Mary  Gladder, 
left  Mitchell,  Tenn.,  with  the  intention  of 
walking  to  Hopklnsvlile,  and  there  taking 
the  train  to  Milwaukee.  Neither  one  of  them 
could  speak  English.  When  they  reached 
RussellvUle,  they  misunderstood  the  direc- 
tion, not  being  able  to  speak  English,  and 
took  the  Greenville  road.  After  going  four 
or  five  miles  from  RussellvUle,  they  stopped 
and  camped  by  the  side  of  the  road.  Vincent 
Gladder  and  his  daughter  had  come  to  this 
country  from  Austria  in  the  month  of  Sep- 
tember, 1904.  He  had  been  at  Chicago,  St 
Louis,  Little  Rock,  Chattanooga,  and  Mitchell, 
Tenn.  He  was  a  blacksmith  by  trade,  but 
conld  not  do  much  on  account  of  being  on- 
able  to  speak  or  understand  English.  He 
was  between  50  and  60  years  of  age,  and  had 
spent  all  the  money  he  had  when  he  reached 
this  country,  except  something  over  $50.  Af- 
ter they  had  stopped  on  the  side  and  camped 
John  Sacra  and  Jim  Lyon  came  along  the 
road  and  stopped.  Mary  Gladder  was  a 
stout  girl  23  years  of  age.  They  were  drink- 
ing, and  offered  Gladder  and  his  daughter 
whisky.  After  staying  a  while  they  went  on 
to  the  bouse  of  Jim  Lyon.  After  supper 
Sacra  went  for  W,  B.  Fletcher;  Guy  Lyon 
already  being  at  Jim  Lyon's  house.  Sacra 
was  heard  to  say  to  Fletcher,  "I  want  yon 
to  go  with  me  to  see  a  woman  to-night" 


Digitized  by 


Google 


856 


96  SOUTHWBSTBBN  REPORTER. 


CKy. 


Fletcher  said,  "All  right."  Fletcher  had 
been  to  RuBsellylUe  that  day,  and  bad  come 
home  in  the  evening  Intoxicated.  The  four 
went  from  Jlra  Lyon's  house  to  where  Glad- 
der and  bis  daughter  were  camping.  As  they 
went  along  they  passed  Woodson  Mayhew 
and  Frank  Head,  who  were  watching  a  to- 
bacco bed  to  prevent  the  plants  being  stolen. 
Both  Fletcher  and  Sacra  took  a  pistol  with 
them  from  Fletcher's  place.  As  they  went 
along  one  of  them  shot  off  his  pistol;  and 
another  halloed,  "Let  her  go.  Bill."  One  of 
them  asked,  "Where  are  they  at?"  Another 
of  the  party  answered  they  were  camped  at 
the  pond.  Hearing  this,  Head  and  Mayhew 
followed  them  at  a  distance.  When  tbey 
reached  the  place  where  Gladder  and  bis 
daughter  were,  they  built  up  the  fire.  After 
they  had  done  this,  and  drunk  whisky 
around,  one  of  them  made  a  motion  to  some- 
body who  was  not  in  sight  of  Head  and 
Mayhew,  and  then  Vincent  Gladder  Joined 
the  circle  at  the  fire,  and  the  girl  also.  Tbey 
offered  Gladder  and  his  daughter  whisky,  and 
also  offered  her  money,  wUch  she  refused. 
While  they  were  standing  there  by  the  fire  a 
man  passed  by  in  a  buggy,  but  did  not  stop, 
paying  no  attention  to  what  was  going  on, 
and  only  seeing  the  parties  standing  arouud 
the  fire.  Soon  after  this  Sacra  and  Guy 
Lyon  seized  the  girl  and  were  dragging  her  off 
from  the  fire,  when  her  father  Interposed. 
Fletcher  and  Jim  Lyon  thereupon  presented 
a  pistol  at  him,  and  forced  him  to  stand  still. 
They  bad  been  waving  and  shooting  off  their 
pistols  around  the  fire.  After  Guy  Lyon  and 
Sacra  had  dragged  the  girl  off  Into  the  bushes 
Head  and  Mayhew  came  up  to  the  fire,  and 
Head  went  on  to  where  Sacra  and  Guy  Lyon 
had  the  girl  down.  Guy  Lyon  was  holding 
the  girl,  while  Sacra  was  getting  upon  her 
person  to  ravish  her,  and  she  was  struggling 
and  crying.  Head  remonstrated  with  them, 
and  one  of  them  pointed  a  pistol  at  him. 
Finding  that  they  could  do  nothing.  Head 
and  Mayhew  left.  After  they  left  the  girl 
was  ravished  in  turn  by  each  of  the  four. 
Head  and  Mayhew  toward  morning  got  some 
of  their  neighbors  to  come  with  them,  and  re- 
turned to  the  scene.  All  the  parties  had  then 
left  They  found  at  the  fire  some  articles  of 
woman's  attire,  also  a  valise  near  by,  and 
at  the  place  where  the  girl  was  ravished  the 
ground  was  torn  up,  showing  signs  of  a  strug- 
gle. There  they  found  a  memorandum  book 
and  some  papers  belonging  to  Guy  Lyon,  also 
the  top  of  a  razor  case.  The  girl  and  her  fa- 
ther, wandering  around  In  the  dark,  finally 
early  in  the  morning  made  their  way  to  Rus- 
sellville,  and  warrants  were  Issued  for  the 
arrest  of  the  four.  We  have  omitted  the  sick- 
ening details  of  the  outrage,  and  have  only 
given  a  brief  statement  of  the  occurrence. 

The  circuit  court  was  in  session.  The  de- 
fendants were  Indicted  and  arrested  that 
day,  and  were  sent  for  safekeeping  by  way 
of  Franklin  to  Bowling  Green.    On  May  25th 


the  cases  were  set  for  trial  on  the  Slat.  On 
the  Slst  the  defendants  entered  a  motion 
for  a  change  of  venue,  which  was  overmled. 
They  also  entered  a  motion  for  a  continuance. 
This  motion  was  sustained,  and  the  cass 
was  continued.  At  a  special  term  held  In 
July  they  entered  a  motion  to  quash  the 
indictment  This  motion  was  overruled. 
Sacra  was  tried  at  that  term,  but  Fletcher 
was  not  tried  until  a  special  term  held  In 
August  He  was  then  tried  by  a  Jury  from 
Todd  county,  which  failed  to  agree.  At 
the  September  term  he  was  tried  again  by 
a  jury  from  Simpson  county,  which  found 
him  guilty  as  charged,  and  fixed  his  pun- 
ishment at  death.  Fletcher  on  the  trial 
testified  that  while  they  were  standing  around 
the  fire  Sacra  was  talking  privately  to  the 
girl  for  awhile,  and  finally  she  and  Sacra 
went  off  Into  tie  bushes  together  voluntar- 
ily, and  that  he  soon  after  this  went  home 
On  the  other  hand,  he  stated  to  a  number 
of  persons  when  the  thing  happened  and 
for  some  time  afterwards  that  he  was  at 
Jim  Lyon's  all  night  and  was  not  up  on 
the  road  at  all.  The  girl's  hands  were  bruis- 
ed. There  were  bruises  on  her  face  and 
neck.  She  walked  unnaturally,  or  with  a 
shuffle.  The  ground  also  confirmed  most 
pathetically  the  story  told  by  her,  her  father, 
by  Head,  and  by  Mayhew. 

It  is  insisted  that  the  court  erred  In  re- 
fusing to  change  the  venue,  in  refusing  to 
quash  the  indictment.  In  admitting  evidence^ 
and  In  instructing  the  Jury.  The  rule  is 
that  this  court  will  not  disturb  the  conclu- 
sion of  the  circuit  Judge  in  refusing  a  change 
of  venue  unless  he  has  abused  bis  discretion 
under  the  evidence.  The  evidence  beard  by 
the  circuit  judge  was  very  conflicting.  It 
showed  that  there  was  considerable  feeling 
in  Russeilvllje  and  In  that  part  of  the  coimty 
against  the  crime,  but  there  was  no  disposi- 
tion to  assume  that  the  defendants  were 
guilty.  They  were  at  home  among  their 
neighbors,  friends,  and  acquaintances.  Glad- 
der and  his  daughters  were  but  tramps  pass- 
ing through  the  county.  Tbey  were  without 
power  or  Infinence.  The  weight  of  the  evi- 
dence heard  by  the  circuit  court  tended  to 
show  that  the  people  of  the  county,  though 
at  first  considerably  excited,  had  settled 
down  to  the  conclusion  that  the  law  should 
take  Its  course,  and  that  there  was  a  large 
per  cent  of  the  county  who  had  heard  nothing 
of  the  facts  of  the  case,  and  had  no  opinion 
about  it  At  the  term  at  which  he  was  tried 
the  defendant  filed  a  second  motion  for  a 
change  of  venue,  based  upon  the  fact  that  in 
July  a  mob  had  broken  into  the  Jail  and  shot 
at  Sacra  as  be  fled  ftom  the  jail,  also  upon 
the  further  fact  that  when  the  Jury  failed 
to  agree  in  August  on  his  trial,  the  11  who 
favored  conviction  were  made  much  of  by 
certain  citizens  of  Bussellvllle,  while  the  one 
who  had  caused  the  Jury  to  hang  was  treated 
slightingly.    SecUon  1118,  Ky.  Bt  1803,  pro- 
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Tides  that  "not  more  than  one  change  of  venue 
or  application  therefor  ahall  be  allowed  to  any 
person  or  the  commonwealth  in  the  same 
case."  But  the  order  overruling  a  motion  for 
a  change  of  venue  is  only  Interlocutory,  and 
is  subject  to  the  control  of  the  court  at  a 
subsequent  term.  If  events  happening  since 
the  hearing  of  the  motion  in  the  Judgment 
of  the  court  are  sufficient  to  49how  that  a 
change  of  venue  should  be  granted,  he  may 
in  his  discretion  set  aside  the  order  overrul- 
ing the  motion  and  sustain  the  application. 
It  is  a  matter  addressed  to  the  sound  discre- 
tion of  the  court,  and  his  discretion  will  not 
be  reviewed  in  such  a  matter  unless  abused. 
In  the  cane  at  bar  the  defendant  was  tried 
at  the  subsequent  term  by  a  Jury  from 
another  county.  The  court,  to  secure  the  ap- 
pellant in  a  fair  trial,  not  only  continued  the 
case  until  the  excitement  had  died  down,  but 
he  summoned  a  Jury  first  from  Todd  and 
then  from  Simpson  county;  the  final  trial 
not  being  bad  for  something  like  five  months 
after  the  crime  was  committed.  We  see  no 
possible  reason  for  concluding  that  a  Jury 
brought  from  a  distant  county,  and  not  per- 
mitted to  separate  or  speak  to  any  one 
after  they  were  sworn,  would  not  give  the  de- 
fendant as  fair  a  trial  at  Russellvllle,  where 
he  could  conveniently  produce  all  of  his  wit- 
nesses, as  anywhere  In  the  state. 

Under  the  Criminal  Code  of  Practice,  } 
2R1.  we  have  no  power  to  review  the  action 
of  the  circuit  court  in  overruling  the  motion 
to  qunsb  the  indictment,  but  we  deem  it 
proper  to  eay  that  as  neither  Mary  Gladder 
nor  her  father  could  speak  English,  and  the 
grand  Jury  did  not  imderstand  German,  the 
court  did  right  In  swearing  an  Interpreter, 
and  allowing  him  to  remain  in  the  grand 
Jury  room  while  they  were  testifying.  There 
would  be  no  other  possible  way  of  getting 
their  testimony  to  the  grand  Jury.  The  in- 
terpreter was  a  mere  conduit  by  which  the 
testimony  of  the  witnesses  was  conveyed  to 
the  grand  Jury.  Where  the  witness  Is  dumb, 
or  for  any  reason  cannot  communicate  di- 
rectly to  the  grand  Jury,  another  person  may 
be  used  under  oath  to  express  to  the  grand 
Jury  what  the  witness  testifies.  1  Greenleaf 
on  Evidence,  }  430d-e;  Bishop's  New  Crimi- 
nal Procedure,  I  801;  Criminal  Code  of 
Practice,  §  158.  There  la  no  evidence  In  the 
record  that  the  grand  Jury  received  any  evi- 
dence except  that  which  was  sworu  to  before 
them. 

The  evidence  as  to  the  boolus  and  papers 
found  on  the  ground  was  competent.  What- 
ever the  scene  of  the  transaction  showed 
.  might  be  proved  as  res  gestre.  The  court  did 
not  abuse  a  sound  discretion  in  his  rulings  on 
the  questions  allowed  to  be  asked  Vincent 
and  Mary  Gladder.  The  instructions  were 
very  few  and  simple.  They  correctly  set  out 
the  law  of  the  case.  Upon  the  whole  case, 
we  do  not  see  that  any  substantial  right  of 
appellant  was  prejudiced. 

Judgment  affirmed. 


LYON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  17,  1906.) 

1.  Gbiminai.  Law— OKAnoE  of  Venue— De- 
NiAir—AppEAi/— Review. 

The  denial  of  a  change  of  venue  in  a  crim- 
inal case  will  not  be  reversed  on  appeal,  unless 
it  appears  that  the  trial  judge  abused  his  dis- 
cretion. 

[Ed.  Note.— For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Oriminal  Law,  {  3044.] 

2.  Gband    Jttby  —  Pboceedinqs  —  Secbect — 
Pbesence  or  Thibd  Person. 

Cr.  Code  Prac.  |  110,  providing  that  no 
person  except  the  attorney  for  the  rommon- 
wealth  and  the  witness  under  examination  shall 
he  present  while  the  grand  jury  are  examining 
a  charge,  and  no  person  whatever  while  they 
are  deliberating  or  votinz  on  a  charge,  does  not 
prohibit  the  admission  or  an  Interpreter  before 
the  grand  Jury  for  the  examination  of  witness- 
es, whose  evidence  could  not  be  otherwise  made 
intelligible  to  the  grand  jury. 

3.  Cbiminai.  Law— Evidence— Books  and  Pa- 

PEBS. 

In  a  prosecution  for  rape,  books  and  papers 
found  at  the  scene  of  the  crime,  and  admitted 
by  defendant  to  belong  to  him,  were  properly 
admitted  against  him, 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cait  Dig.  Criminal  Law,  f  793.] 

4.  Same— Statements  of  Codefendants. 

Statements  of  other  parties  to  the  crime 
made  in  defendant's  presence  at  a  time  and 
tmder  such  circumstances  as  would  naturally 
call  for  a  response  from  him  were  admissible 
against  him. 

fEd.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  K  898,  899.] 

Appeal  from  Circuit  Court,  Logan  County. 
"Not  to  be  officially  reported." 
Guy  Lyon  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

Geo.  S.  Hardy,  for  appellant  R.  T.  Thom- 
as, John  S.  Rhea,  and  J.  C.  Browder,  for 
the  Commonwealth. 

NUNN,  J.  On  the  night  of  the  22d  of  May,. 
1905,  Vincent  Gladder  and  his  daughter, 
Mary  Gladder,  were  camping  near  the  road- 
side in  Logan  county,  Ey.,  some  five  miles 
from  the  town  of  Russellvllle.  About  the 
hour  of  8  o'clock  that  night  the  appellant, 
Guy  Lyon,  together  with  John  Sacra,  Jim 
Lyon,  and  W.  R.  Fletcher  (all  of  whom 
were  drunk,  and  two,  Fletcher  and  Sacra, 
armed  with  pistols),  appeared  at  the  camp, 
and  there  ravished  the  daughter,  Mary  Glad- 
der. Many  of  the  facts  connected  with  the 
commission  of  this  heinous  oftense,  as  dis- 
closed by  the  record,  are  of  so  low  and 
bestial  a  nature  as  to  forbid  reciting  In  tins 
opinion.  It  is  sufficient  to  say  that  a  gen- 
eral statement  of  the  events  which  led  up 
to  the  Indictment  herein  is  to  be  found  In 
the  opinion  delivered  for  the  court  by  Chief 
Justice  Hobson  In  the  case  of  W.  R.  Fletcher 
V.  Commonwealth  (decided  October  16,  1908) 
06  S.  W.  S.">r>.  The  appellant  was  trle<l  on 
the  10th  day  of  October,  1905,  and  found 
guilty ;    his  punishment  being  fixed  at  death. 

Upon  appeal  it  is  insisted  that  the  court 
erred  in  refusing  to  change  the  venue,  in 
refusing   to   quash   the   Indictmeut,    in   the 
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admission  of  evidence,  and  In  the  Instmc- 
tlons  given  to  the  jury.  This  court  will  not 
reverse  a  case  unless  It  appears  that  the 
trial  Judge  abused  his  discretion  In  over- 
ruling a  motion  for  a  change  of  venue.  The 
appellant,  together  with  the  other  defend- 
ants, at  a  called  term  In  July  made  a  motion 
for  a  change  of  venue,  and  filed  the  required 
affidavit  This  the  commonwealth  resisted, 
and  many  witnesses  were  heard  on  the  mo- 
tion, which  the  court  finally  overruled.  The 
evidence  was  about  equally  divided.  It 
was  shown  that  the  appellant  and  the  other 
defendant  were  residents  of  the  county  In 
which  the  trial  was  held.  Their  relatives 
and  friends  resided  there.  The  woman  rav- 
ished and  her  father  were  strangers  In  the 
community,  and  entirely  unknown  In  that 
county.  It  Is  true  the  testimony  discloses 
the  fact  that  the  people  In  and  around  Rus- 
sellvllle  were  greatly  wrought  up,  as  was 
natural  In  the  presence  of  such  a  crime. 
The  appellant,  however,  was  not  tried  at 
the  special  term  held  In  the  month  of  July, 
but  at  the  regular  term  beginning  in  Sep- 
tember following,  at  which  time  the  passion 
and  excitement  aroused  in  the  community  as 
a  result  of  the  crime  in  question  had  sub- 
sided to  some  extent;  and  there  is  no  evi- 
dence in  the  record  tending  to  show  that 
any  unusual  excitement  prevailed  during  his 
trial.  The  Jury  which  tried  the  accused 
was  composed  of  citizens  of  the  county  of 
Warren.  They  were  not  permitted  to  sepa- 
rate or  speak  to  any  one  after  being  sworn, 
and  we  are  unwilling  to  say  that  appellant 
did  not  have  a  fair  and  impartial  trial  at 
their  bands.  At  the  regular  term  at  which 
lie  was  tried,  appellant  renewed  bis  motion 
for  a  change  of  venue,  setting  forth  addi- 
tional facts  which  had  occurred  since  his 
original  motion  was  made.  This  the  court 
also  overruled.  We  concur  In  the  court's 
action  for  the  reason  stated,  and  for  the 
additional  reasons  given  in  the  opinion  in 
the  case  of  W,  R.  Fletcher  v.  Common- 
wealth, referred  to  above. 

The  grounds  upon  which  appellant  sought 
to  quash  the  indictment  were  that  there  was 
another  person  In  the  room  when  the  grand 
Jury  heard  the  evidence  upon  which  the 
indictment  was  found.  Section  110  of  the 
Criminal  Code  of  Practice  is  as  follows: 
^'No  person  except  the  attorney  for  the  com- 
monwealth and  the  witness  under  examina- 
tion shall  be  present  while  the  grand  Jury 
are  examining  a  charge;  and  no  person 
whatever  while  they  are  deliberating  or  vot- 
ing on  a  charge."  It  appears  that  Mary 
Gladder  and  her  father  did  not  understand 
or  speak  English.  They  could  only  speak 
the  German  language.  The  grand  Jurors, 
on  the  other  hand,  could  only  speak  the  Eng- 
lish language,  and  therefore  were  unable 
to  understand  the  witnesses.  The  only 
means,  then,  of  procuring  their  evidence  for 
the  grand  Jury  was  through  an  Interpreter. 


This  method  was  adopted,  and  an  Interpreter 
obtained,  who  was  sworn  and  admitted  to  the 
grand  Jury  room  when  each  of  the  witnesses, 
Mary  Gladder  and  her  father,  were  intro- 
duced. The  questions  that  were  asked  and 
the  answers  given  he  translated  for  the  en- 
lightenment of  the  Jurors.  The  witnesses  were 
examined  separately,  and  the  Interpreter 
was  only  in  the  room  when  they  testified. 
He  was  not  present  when  the  grand  jury 
acted  upon  the  indictment  If  a  literal  con- 
struction is  to  be  given  section  110,  It  would 
defeat  the  ends  of  Justice.  For  instance. 
It  would  prevent  the  indictment  of  one  who 
(as  in  this  case)  bad  committed  a  crime 
against  a  person  who  did  not  understand  the 
English  language,  or  the  language  under- 
stood by  the  Jurors,  or  where  the  victim  was 
deaf  and  dumb  and  unable  to  read  or  write, 
and  others  that  might  be  mentioned.  In 
such  cases  of  necessity  there  must  be  an 
interpreter;  and  in  our  opinion  it  requires 
the  interpreter  and  the  person  against  whom 
the  crime  Is  committed  to  constitute  a  wit- 
ness. Without  both  there  can  be  no  witness. 
But,  if  we  are  mistaken  in  this,  we  have 
no  power  to  review  the  action  of  the  court 
under  discussion.  By  subsection  2  of  sec- 
tion 158  of  the  Criminal  Code  of  Practice, 
which  defines  the  grounds  for  setting  aside 
an  Indictment,  it  is  provided  "that  some 
person,  other  than  the  grand  Jurors,  was 
present  before  the  grand  Jury  when  they  act- 
ed upon  the  Indictment"  It  was  shown 
without  contradiction  In  the  case  at  bar  that 
the  Interpreter  was  not  present  when  the 
grand  Jury  acted  upon  the  Indictment 

There  was  no  error  In  the  admission  of 
evidence  prejudicial  to  the  rights  of  the  ac- 
cused. The  books  and  papers  found  at  the 
place  where  the  crime  was  committed  were 
admitted  by  appellant  to  belong  to  him.  No 
statements  of  the  other  parties  to  the  crime 
were  admitted  except  those  made  in  his  pres- 
ence, at  a  time  and  under  such  circumstances 
as  would  naturally  call  for  a  response  from 
him. 

A  careful  examination  of  the  instmctlona 
shows  that  they  contain  all  the  law  gov- 
erning the  case,  and  were  as  favorable  to 
the  appellant  as  he  could  reasonably  have 
asked. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


SACRA  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  16,  1906.) 

1.  Cbihinai.  Law— Continttancb— iKABnixr. 
OF  AccusBD  to  Pbocbed — Mob  Violenck. 
Accused,  with  others,  were  indicted  for 
rape  on  May  23d,  the  day  after  the  crime  was 
charged  to  haye  been  committed,  and  on  that 
day  were  taken  to  another  place  for  safe-keep- 
ing. On  May  31st  the  cases  were  called  for 
trial,  and  accused  moved  for  a  change  of  venue 
for  prejudice  of  the  inhabitants,  which  was  de- 
nied, but  a  continuance  was  granted  until  July. 
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A  jury  Laving  been  obtained,  the  court  adjourn- 
ed for'lndepend.Micc  Day.  wlien  tlie  jail  wliere 
jKruHed  was  incarcerated  was  entered  by  a  mob. 
Accused  Sed  in  the  darlcness,  but  while  in  the 
jail  yard  he  was  shot  in  the  face  with  a  shot- 
gun, inflicting  slight  injuries  and  later  was  shot 
by  a  squad  of  police  with  a  pistol,  the  bullet 
passing  through  the  trunk  near  the  hip.  Ac- 
cused was  brought  into  court  on  a  stretcher  on 
the  6th,  when  he  asked  for  a  continuance  be- 
cause of  his  inability  to  proceed,  which  was 
denied.  Held,  that  the  denial  of  such  applica- 
tion was  erroneous,  and  entitled  accused  to  a 
new  trial. 
2.  Same— Acquittal. 

The  granting  of  a  motion  on  behalf  of  ac- 
cused  to  discharge   the  jury  and  continue  the 
case,  because  of  his   physical  inability  to  pro- 
ceed, does  not  operate  as  an  acquittal. 
Settle,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Logan  County. 
"To  be  officially  reported." 
J.  H.  Sacra  was  conricted  of  rape,  and  be 
appeals.    Reversed. 

Geo.  S.  Hardy,  Sims  &  Grlder,  and  8.  R. 
Crewdsou,  for  .apiiellant.  Browder  &  Brow- 
■der,  Jno.  S.  Rhea,  N.  B.  Hays,  Atty.  Gen., 
Aai  C.  H.  Morris,  for  the  Commonwealtb. 

HOBSON,  O.  J.  John  H.  Sacra,  being  In- 
dicted Jointly  with  W.  R.  Fletcher,  G'ly 
Lyon,  and  Jim  Lyon  for  the  crime  oif  rape 
upon  the  person  of  Mary  Gladder,  was 
found  galUy  as  charged,  and  his  pun- 
ishment fixed  at  death.  The  facts  out  of 
which  the  prosecution  grew  are  stated  In  the 
opinion  this  day  delivered  In  the  case  of  W. 
R.  Fletcher  v.  Commonwealth,  96  S.  W.  855. 
All  the  questions  raised  on  the  appeal  of 
Sacra  are  the  same  as  those  raised  in  the 
Fletcher  case,  except  one.  The  defendants 
were  indicted  on  May  23d,  which  was  the 
day  after  the  crime  was  charged  to  have  been 
•committed.  They  were  on  that  day  taken 
to  Bowling  Green  for  safe-keeping,  and  were 
kepttbere  fromthattime,  except  when  brought 
to  Russellville  to  answer  the  charge  against 
them.  On  the  31st  of  May  the  cases  were 
called  for  trial.  The  defendants'  motion  for 
a  change  of  venue  l>eing  overruled,  a  continu- 
ance on  their  motion  was  granted.  A  special 
term  was  held,  beginning  early  In  July. 
Sacra  was  placed  on  trial.  A  jury  was  ol)- 
talned  from  Ix>gnn  county  and  part  of  the 
evidence  heard,  when  the  court  adjourned  on 
July  4th  for  the  day.  The  commonwealth 
had  not  completed  its  testimony,  but  a  good 
ileal  of  the  commonwealth's  testimony  had 
been  given.  The  court  made  an  order  that 
the  defendants  be  taken  back  to  Bowling 
Green  that  night  for  safe-keeping.  They 
were  to  leave  on  the  train  which  left  Rus- 
sellville at  9:15  p.  m.  Before  that  hour  ar- 
rived a  mob  of  men  forcibly  entered  the 
Jail.  There  were  at  that  time  no  lights  in 
the  Jail  except  a  lantern  carried  by  the  lead- 
er of  the  mob.  In  hunting  around  the  Jail 
for  the  defendants,  the  leader  of  the  mob 
fell  through  a  trapdoor.  The  lantern  was 
broken,  and  the  light  went  out.  In  the  dark- 
ness Sacra  fled  from  the  Jail,  but  while  In  the 


Jail  yard  he  was  recognized  by  a  member 
of  the  mob,  who  fired  on  him  with  a  double 
barreled  Shotgun,  loaded  with  large  shot. 
One  shot  struck  him  In  the  right  face,  about 
an  inch  and  a  half  below  the  eye,  the  ball 
passing  about  an  inch  and  a  half  through 
the  flesh,  and  making  Its  exit  near  the  nose. 
One  entered  near  the  angle  of  the  jaw,  and  did 
not  come  out.  A  third  grazed  his  ear,  mak- 
ing a  little  abrasion  on  the  tip  of  his  ear. 
Sacra  fled  from  the  mob,  and,  as  he  fled,  met 
a  squad  of  police  officers  coming  to  the  res- 
cue of  the  jail.  One  of  them,  thinking  that 
Sacra  was  fleeing  from  Justice,  fired  on  him 
with  a  pistol,  which  struck  him  near  the  hip 
bone  and  made  lt6  exit  in  front.  He  was 
then  taken  In  charge  by  the  officers,  and 
taken  to  Bowling  Green.  There  were  no  pro- 
ceedings taken  In  the  case  the  next  day,  but 
on  the  6th  Sacra  was  brought  back  from 
Bowling  Green,  and  the  trial  was  resumed. 
He  filed  an  affidavit  stating  that  he  was 
physically  tmable  to  go  on  with  the  trial, 
and  that  by  reason  of  the  excitement  pro- 
duced by  the  act  of  the  mob  It  would  be  Im- 
possible for  him  to  have  a  fair  trial  at  that 
term  before  the  Jury  which  had  been  Im- 
paneled. Proof  was  heard  by  the  court  on 
the  question,  and  at  the  conclusion  of  the 
evidence  offered  on  the  motion  the  court 
overruled  It  The  defendant  was  then 
brought  into  court  on  a  cot,  he  not  being  able 
to  sit  or  stand,  and  the  trial  was  resumed. 

The  ground  upon  which  the  circuit  court 
overruled  the  motion  to  discharge  the  Jury 
and  continue  the  case  upon  the  motion  of  the 
defendant  was  that  he  was  not  satisfied  there 
was  in  fact  any  necessity  for  so  doing,  and 
that,  if  the  Jury  were  discharged  when  It 
was  not  necessary,  the  discharge  of  the  Jury 
would  operate  as  an  acquittal  of  the  defend- 
ant. This  is  not  sound.  Where  a  Jury  Is 
discharged  after  the  trial  is  begun  upon  the 
motion  of  the  defendant,  he  may  be  again 
placed  on  trial  before  another  Jury.  The 
rule  that  the  Jury  may  not  be  discharged 
only  applies  where  the  defendant  objects  to 
the  discharge  of  the  Jury.  Where  he  asks 
that  It  be  discharged,  a  different  rule  applies. 

In  1  Bishop  on  Criminal  Law,  the  rule 
Is  thus  stated: 

"Sec.  995.  It  Is  a  doctrine  to  which  there 
are  few  exceptions  that  a  party  In  a  cause 
may  waive  any  right  which  the  law  has 
given  him,  even  a  constitutional  one. 

"Sec.  996.  This  right  of  waiver  comes 
from  the  principle  of  natural  Justice  that  one 
should  not  complain  of  that  to  which  he  con- 
sented." 

"Sec.  098.  *  •  *  If,  during  a  trial,  the 
Jury  is  discharged  with  the  prisoner's  con- 
currence, this  consent  thereto  is  his  implied 
waiver  of  any  objection  to  being  tried  anew, 
ai)d  he  may  be  so  tried.  So  his  consent  to 
the  discharge  may  appear  as  well  from  im- 
plication as  from  express  words." 

The  same  rule  is  laid  down  in  Cooley  on 
Constitutional    Limitations   In   these   words 
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(page  468):  "If,  however,  the  coTirt  had  no 
jurisdiction  of  the  cause,  or  If  the  indict- 
ment was  eo  far  defective  that  no  valid  judg- 
ment could  be  rendered  upon  it,  or  if,  by' 
any  overruling  necessity,  the  jury  are  dis- 
charged without  a  verdict,  wlilch  might  hap- 
pen from  the  sickness  or  death  of  the  judge 
holding  the  court,  or  of  a  juror,  or  the  in- 
ability of  the  Jury  to  agree  upon  a  verdict 
after  reasonable  time  for  deliberation  and 
effort,  or  If  the  term  of  the  court  as  fixed  by 
law  comes  to  an  end  before  the  trial  is  fin- 
ished, or  If  the  jury  are  discharged  with  the 
consent  of  the  defendant,  express  or  Implied, 
or  if,  after  yerdlct  against  the  accused,  it 
has  been  set  aside  on  his  motion  for  a  new 
trial,  or  on  a  writ  of  error,  or  the  judgment 
thereon  been  arrested — In  any  of  these  cases 
the  accused  may  again  be  put  upon  trial  upon 
the  same  facts  before  charged  against  him, 
and  the  proceedings  had  will  constitute  no 
protection."  The  entire  current  of  modern 
authority  sustains  the  above  statement  of 
the  law. 

While  there  is  some  conflict  in  the  evidence 
as  to  the  extent  to  which  Sacra's  wounds  dis- 
abled him,  there  is  no  dispute  that  be  had  a 
gunshot  wound  through  his  thigh,  the  ball 
going  in  on  one  side  of  the  thigh  and  com- 
ing out  on  the  other,  and  that  he  was  also 
wounded  in  two  places  In  the  face.  It  is 
also  undisputed  that  he  had  required  the 
careful  attention  of  physicians  while  in  Bowl- 
ing Green  and  the  physicians  who  had  charge 
of  him  there  and  had  best  opportunity  to 
know  his  condition  testified  that  he  was  in 
no  condition  to  go  on  with  the  trial.  A  man 
on  trial  for  his  life  should  not  be  compelled 
to  try  when  there  Is  doubt  about  his  ability 
to  properly  conduct  his  defense,  especially 
where  this  disability  is  produced  by  armed 
violence  pending  the  trial.  Not  only  so,  but 
there  had  been  considerable  excitement  at 
Russellvllle  when  the  indictment  was  first 
found.  The  prisoners  had  been  sent  away 
for  safe-keeping.  To  guard  against  a  mob 
they  had  not  been  taken  on  the  train  in  the 
usual  way,  but  had  been  driven  across  the 
country  to  Franklin.  And  while  this  excite- 
ment had  died  down  to  some  extent  before 
the  trial  begran  in  July,  when  the  mob  broke 
into  the  jail  and  attempted  to  kill  the  pris- 
oner. It  is  manifest  that  a  very  unusual 
condition  of  things  existed.  It  Is  said  there 
is  no  proof  that  the  jury  knew  anything 
about  all  this,  but  they  were  from  that  coun- 
ty. When  the  defendant  was  brought  into 
court  on  a  cot,  they  could  not  fall  to  see  that 
something  had  happened.  They  could  see 
the  wounds  about  his  face.  They  could  see 
that  he  was  not  able  to  sit  up;  and  it  Is 
Incredible  that  the  jury  did  not  revolve  In 
their  own  minds  the  cause  of  all  this  and 
understand  the  situation.  It  was  only  about 
six  weeks  after  the  crime  was  charged  to 
have  been  committed,  and  In  view  of  the 
proof  In  the  record  as  to  the  excitement 
prevailing  in  the  community  at  that  time  the 


defendant  had  little  show  for  a  fair  trial 
where  a  mob  broke  Into  the  jail  pending  tti* 
trial,  endeavoring  to  take  his  life. 

It  Is  said  that  the  defendant  la  mani- 
festly guilty,  and  that  he  was  not  prejudiced 
by  all  this.  But  he  Is  entitled  to  a  fair  trial 
to  determine  whether  he  la  guilty  and  what 
punishment  he  shall  receive.  If  he  may  be 
properly  punished  under  the  mere  form  of  a 
trial  because  he  Is  guilty,  then  why  go  through 
the  form  which  has  no  substance  in  It? 
The  crime  of  rape  Is  punishable  by  confine- 
ment In  the  penitentiary  for  not  less  than 
10  nor  more  than  20  years,  or  by  death.  In 
the  discretion  of  the  Jury.  It  la  Important 
to  the  defendant  to  have  a  fair  jury  left 
free  to  form  Its  own  conclusions  in  fixing 
the  punishment,  although  he  may  not  be 
guilty.  When  this  mob  was  trying  to  take 
the  defendant's  life,  almost  in  the  presence 
of  the  court,  he  had  small  chance  before  the 
jury  to  have  a  fair  and  Impartial  trial.  In 
view  of  the  condition  of  the  defendant,  the 
action  of  the  mob,  and  all  the  surroundings 
of  the  trial,  we  conclude  that  a  new  trial 
should  be  granted.  It  may  be  unfortnnate 
that  the  administration  of  Justice  should  be 
hindered  by  a  mob  under  such  circumstances. 
The  mob  is  a  relic  of  barbarism.  Lynch 
law  Is  simply  the  code  of  the  savage. 
Civilized  society  rest  upon  the  basis  of  law. 
It  is  the  duty  of  every  self-respecting  man 
not  only  to  obey  the  law,  but  to  see  that 
all  others  respect  it  People  who  go  Into 
mobs  are  often  Inconsiderate,  but  they  are 
oftener  persons  who  have  no  respect  for  law. 
There  is  no  safety  for  life  or  property  unless 
the  orderly  processes  of  the  law  may  be 
followed,  and  no  court  can  safely  undertake 
to  administer  justice  where  the  law  la  not 
respected  and  a  mob  Is  undertaking  to  take 
the  administration  of  justice  out  of  the 
hands  of  the  officers  of  the  law. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

SETTLE,  J.,  being  of  opinion  that  on  the 
whole  record  the  judgment  should  not  be 
reversed,  dissents. 


CROCKETT'S   QDAHDIAN  et  al. 
WALLER  et  aL 


▼. 


(Court  of  Appeals  of  Kentucky.    Oct  18,  190&) 

L   MORIOAOSS— CONTBADICnON    Or    AB80I.TnX 

Deed — Parol  Evidence — Aduissibilitt. 
In  the  absence  of  an  alleEatlon  of  fraud  or 
mistake,  parol  evidence  1b  inadmissible  to  show 
that  a  deed  conveying  absolute  title  waa  to  op- 
erate as  a  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  H  M-101.] 

2.  Same. 

A  purchaser  from  a  master  commissioner 
executed  bonds  for  the  purchase  money,  with  a 
third  person  as  surety,  and  an  assignment  of  hli 
purchase  to  the  third  person,  in  consideration 
of  the  third  person  having  become  surety,  and 
for  the  further  consideration  that  he  had  agreed 
to  pay  the  bonds.    Beld  that  as  tlie  assignment 
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I'id  not  embrace  the  entire  agreement  between 
the  pnrchaser  and  the  third  person,  parol  evi- 
dence was  admissible  to  show  that  the  instru- 
ment was  not  an  absolute  conveyance  of  the 
purchaser's  right,  but  was  made  for  the  purpose 
of  protecting  the,  surety. 

[Ed.  Note.— For  cases  in  point,  see  vol.  35, 
Ont  Dig.  Mortgages,  (  98 ;  vol.  20,  Cent  Dig. 
Evidence,  §i  1874-1890.] 

8.  Saux  — Judgment  Adjudoinq  Absoluts 
convctakce  a  mobtoaoe — sutficenct. 
A  judgment  adjudging  that  an  instrument 
was  not  an  absolute  conveyance,  but  was  exe- 
cuted for  the  purpose  of  security  only,  and  di- 
recting a  conveyance  on  the  payment  being  made, 
for  which  the  instrument  was  executed  as  se- 
curit7,  is  not  defective  for  failing  to  fix  the  time 
for  the  payment,  the  court  having  control  of  the 
case,  and  being  in  a  position  to  enforce  the  pay- 
ment and  protect  the  rights  of  the  parties. 

LBd.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Mortgages,  §S  1856,  1861.] 

Appeal  from  Circuit  Court,  Woodford 
County. 

"Not  to  be  officially  reported." 

Action  by  Rice  Waller  and  others  against 
Lettie  Crockett's  guardian  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Will  D.  Jesse,  for  appellants.  D.  T.  Bid- 
wards,  for  appellees. 

CARROLL,  C.  In  December,  1002,  In 
obedience  to  an  order  of  the  Woodford  cir- 
cuit court,  the  master  commissioner  sold  a 
tract  of  land  for  $702.50,  when  Rice  Wal- 
ler became  the  purchaser  and  executed  two 
bonds  for  equal  amounts  of  the  purchase 
money,  due  In  6  and  12  months,  with  James 
8.  Hawkins  as  surety.  In  June,  1003,  Wal- 
ler executed  the  following  assignment  of  bis 
bid  to  Hawkins:  "Whereas,  in  the  above- 
styled  cause  the  undersigned  Rice  Waller 
became  the  purchaser  of  the  first  tract  of 
land  sold  under  the  order  of  court  In  said 
cause,  a  full  description  of  which  may  be 
found  In  the  commissioner's  report  of  sale 
herein,  and  executed  bis  two  several  bonds 
to  the  master  commissioner  L.  A.  Nuckles 
for  $351.25  each,  due  respectively  June  22, 
1003,  and  December  23,  1003,  with  Interest 
thereon  from  December,  1002,  until  paid, 
at  the  rate  of  six  per  cent  per  annum ; 
and  whereas,  J.  8.  Hawkins  became  the 
surety  on  the  said  two  bonds,  and  for  the 
further  consideration  that  the  said  Haw- 
kins hereby  assumes  and  agrees  and  does 
bind  herself  to  pay  the  said  two  bonds  of 
said  Waller,  with  Interest  at  maturity,  the 
said  Waller  hereby  assigns  to  the  said  J.  8. 
Hawkins  his  said  bid  and  purchase,  and  all 
rights  acquired  thereunder,  and  requests  the 
court  through  Its  master  commissioner  to 
convey  said  lots  of  land  sold  under  the 
order  herein  and  purchased  by  him  as  afore- 
said, and  which  Is  described  by  metes  and 
bounds  in  the  Judgment  and  master  com- 
missioner's report  to  the  said  Hawkins  upon 
the  payment  by  him  of  said  bonds  with  In- 
terest. [Signed]  Rice  Waller."  This  writing 
was  filed  by  Hawkins  in  the  case,  and,  when 


the  first  bond  fell  due,  Hawkins  paid  the 
same,  and,  he  having  died  in  1003,  bis  ex- 
ecutrix paid  the  other  bond.  No  deed  was 
made  conveying  the  land  to  Hawkins.  This 
action  was  filed  by  Waller  against  the  heirs 
of  Hawkins,  alleging  that  It  was  agreed 
by  and  between  Waller  and  Hawkins  that 
the  contract  should  operate  only  as  security 
to  Hawkins  for  the  repayment  to  him  of 
whatever  amount  he  might  be  required  to 
pay  as  surety  on  the  bond;  and  that,  upon 
repayment  to  Hawkins  by  Waller  of  any 
sum  so  paid,  the  agreement  was  to  be  can- 
celed and  the  land  conveyed  to  Waller,  and 
that  Hawkins  only  bad  a  lien  on  the  land 
to  secure  the  amounts  paid  by  bim.  The 
widow  and  executrix  of  Hawkins  filed  an 
answer,  in  which  she  assented  that  the  re- 
lief asked  by  Waller  might  be  granted,  but 
the  appellants.  Infant  heirs  of  Hawkins,  by 
their  guardian  ad  litem,  resisted  the  pe- 
tition, and  denied  that  Waller  was  entitled 
to  the  relief  sought.  Upon  hearing  the  case, 
the  chancellor  adjudged  that  Waller  was 
entitled  to  a  conveyance  of  the  land  by  the 
master  commissioner  upon  the  payment  to 
the  estate  of  Hawkins  of  the  sums  paid  by 
Hawkins  with  interest  thereon,  and  the  In- 
fants appeal. 

The  appellee  took  In  his  behalf  the  dep- 
ositions of  L.  A.  Nuckles,  the  master  com- 
missioner, and  H.  A.  Shobert,  the  attorney 
who  wrote  the  agreement  They  testified 
in  substance  that,  on  the  day  the  agreement 
was  executed,  Mr.  Hawkins  told  them  that 
be  would  have  to  pay  the  bonds,  and  he 
was  going  to  have  Waller  assign  the  bid  to 
him  to  protect  himself,  as  surety,  and  that, 
if  Waller  paid  back  the  money,  be  would 
reassign  the  bid  or  convey  the  land  to 
Waller  if  a  conveyance  had  been  made  to 
him ;  that  the  writing  assigning  the  bid  was 
only  partial  evidence  of  their  arrangement 
and  did  not  contain  the  agreement  in  its 
entirety;  and  that  the  assignment  was  made 
solely  for  protection,  as  it  was  not  their  in- 
tention to  actually  transfer  the  purchase 
from  Waller  to  Hawkins.  The  guardian  ad 
litem  insists  for  appellants  that,  as  there 
Is  no  allegation  of  fraud  or  mistake  In  the 
agreement.  Its  terms  cannot  be  contradicted 
or  affected  by  a  contemporaneous  parol  agree- 
ment and  that  parol  testimony  Is  not  ad- 
missible in  the  absence  of  allegation  of  fraud 
or  mistake  to  vary  the  terms  of  a  written 
contract  In  Munford  v.  Green's  Adm'r,  103 
Ky.  140,  44  8.  W.  410,  this  court,  after  re- 
viewing very  fully  the  authorities,  held  that, 
in  the  absence  of  an  allegation  of  fraud 
or  mistake,  parol  evidence  was  inadmissible 
to  show  that  a  deed  conveying  absolute 
title  was  to  operate  as  a  mortgage,  and  we 
adhere  to  the  doctrine  laid  down  in  that 
case;  but,  in  our  opinion,  it  is  not  appli- 
cable to  the  facts  here  presented.  There 
is  no  effort  to  contradict  the  agreement  made 
between  the  parties.    The  evidence  of  Nuck- 


Digitized  by 


Google 


96  SOUTHWESTERN  REPORTBB. 


(Ky. 


les  and  Sbobert  Is  not  at  all  in  conflict  with 
the  writing,  but  la  simply  explanatory  of  Its 
meaning.  The  writing  merely  provides  that 
Hawkins,  the  surety,  is  to  pay  the  bonds, 
and  Waller  assigns  to  him  bis  purchase; 
and  the  evidence  introduced  by  Waller  dis- 
closes the  purpose  for  which  the  assignment 
was  made.  It  was  not  necessary  to  allege, 
nor  in  fact  under  the  evidence  could  It 
have  been  alleged,  that  there  was  any  fraud 
or  mistake  In  the  writing,  because  there 
was  neither.  The  writing,  so  far  as  it  went, 
embraced  the  contract  l>etween  the  parties, 
but  not  the  whole  of  it  In  Munford  v. 
Green's  Adm'r,  supra,  the  entire  contract 
was  reduced  to  writing,  the  deed  was  a 
complete  Instrument,  and  it  conveyed  the 
absolute  title.  The  agreement  In  this  case 
was  merely  a  direction  to  the  commissioner 
to  convey  the  title,  and  did  not  place  Haw- 
kins, so  far  as  security  was  concerned.  In 
any  better  position  than  he  would  have  been 
if  the  agreement  had  not  been  made,  as. 
If  the  bonds  bad  l>een  paid  by  him,  he  would 
have  been  substituted  to  the  lien  given  In 
the  Judgment  directing  a  sale  of  the  land,  and 
could  have  subjected  It  to  the  payment  of 
his  debt  In  Blackerby  v.  Continental  Ins. 
Co.,  83  Ky.  674,  this  court  said:  "It  is  true 
parol  testimony  Is  inadmissible  to  vary  or 
contradict  the  terms  of  a  written  contract, 
but  this  rule  does  not  apply  wbere  the  origi- 
nal contract  was  verbal  and  entire,  and  only 
a  part  of  It  lias  been  reduced  to  writing. 
For  instance,  it  may  be  shown  by  parol 
when  a  written  promise  without  date  was 
made."  The  written  contract  In  this  case 
not  embracing  the  entire  agreement  between 
the  parties,  It  was  competent  to  show  by 
parol  evidence  the  entire  contract  a  part 
only  of  which  had  been  reduced  to  writing, 
and  this  evidence  leaves  no  doubt  of  tbe 
Intention  of  tbe  parties,  and  that  appellee, 
upon  the  repayment  to  Hawkins  of  the  money 
paid  by  him,  was  entitled  to  tbe  land. 

The  Judgment  directed  that  the  commis- 
sioner execute  a  deed  to  tbe  land  to  the 
vendee  of  Waller — the  deed  not  to  be  de- 
livered until  Hawkins  was  paid — and  It 
Is  Insisted  for  appellants,  as  there  Is  no 
time  fixed  In  the  Judgment  for  the  pay- 
ment of  the  money  by  Waller,  that  It  was 
erroneous  In  this  respect  The  court,  bow- 
ever,  has  control  of  the  case,  and  the  cus- 
tody of  the  deed,  and  can  enforce  the  pay- 
ment of  the  money  and  fully  protect  the 
rights  of  Hawkln's  heirs. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


OTTER   V.    BARBER    ASPHALT   PAVING 

CO.  (two  cases). 
(Court  of  Appeals  of  Kentucky.    Oct  18.  lOOC.) 

1.  MuNioiPAt,   Corporations  —  Public   Im- 
provements— Contracts— Performance. 
Where    an   ordinance    and    contract    for   a 
street  improvement  called  for  a  carriageway  50 
feet  in  width  and  curbing  C  inches  in  width,  the 


driveway  was  properly  made  50  feet  ezclndin^ 
tbe  curbing,  especially  where  such  constraction 
appeared  to  have  been  the  custom  of  the  city 
engineer. 

2.  SAMK — ASSESSKXRTS  —  ApPOBTIONMXIlT    Or 

Expenses— Bknbfit  to  Property. 

The  owner  of  a  lot  may  be  complied  to 
pay  his  share  of  the  cost  of  a  street  improve- 
ment, though  he  receives  no  particular  benefit 
unless  the  cost  Is  equal  or  greater  than  the 
value  of  the  property. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Ont.  Dig.  Municipal  Corporations,  f  1071.] 

3.  Same— Action  to  Enforce  Assessmcrt— 
Evidence  —  Weight  and  Sxiiticibnct  — 
Value  or  Pbopertt. 

In  an  action  to  enforce  an  assessment  for 
a  street  improvement,  wherein  defendant  claimed 
that  the  cost  exceeded  the  value  of  the  property, 
the  fact  that  the  property  brought  on  sale  to 
enforce  the  assessment  only  the  debt  and  costs 
did  not  conclusively  show  its  value  at  that  sum. 

4.  Same. 

Id  an  action  to  enforce  an  assessment  for  a 
street  improrement,  defended  on  the  ground  that 
the  improvement  was  of  no  benefit  and  that  the 
ordinance  and  contract  were  not  complied  with, 
the  fact  that  defendant  owned  other  property, 
behind  the  property  involved,  and  had  no  other 
outlet  for  such  property  except  over  that  in- 
volved, could  not  enter  into  the  consideration  of 
the  questions  raised. 

Appeal  from  Circuit  Court  Jefferson 
County,  Chancery  Branch,  First  Division. 

"Not  to  be  ofilclally  reported." 

Action  by  the  Barber  Asphalt  Paving 
Company  against  R.  H.  Otter  to  enforce  a 
lien  for  a  street  improvement  From  an  or- 
der confirming  a  report  of  sale,  and  from  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ernest  Macpberson  and  Lane  &  Harriaon, 
for  appellant    Wm.  Furlong,  for  appellee. 

LAS8ING,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Jefferson  chancery  court 
enforcing  a  street  Improvement  claim 
against  the  property  of  appellant  situated 
on  West  Broadway,  in  Louisville.  Some 
years  ago  appellant  became  tbe  owner,  of  a 
tract  of  land  containing  11%  acres,  lying 
between  the  city  of  Louisville  and  the  Ohio 
river,  and  fronting  on  the  old  Dunkirk 
Road.  After  appellant  liad  acquired  this 
property  the  limits  of  the  city  were  extended, 
iuul  the  proiJerty  fronting  on  this  road  was 
taken  Into  the  city,  or  annexed.  Later,  by  a 
proper  ordinance,  the  city  ordered  the  im- 
provement of  the  old  Dunkirk  Road,  and 
authorized  the  construction  of  an  asphalt 
roadway  from  Thirty-Sixth  street  to  the 
Ohio  river,  and  appellant's  ground,  fronting 
500  feet  on  said  road  and  running  back  20O 
feet  from  said  road,  was  assessed  Its  pro- 
portion of  the  cost  of  said  Improvement  Ap- 
pellant refused  to  pay  his  assessment  and 
the  contractor,  the  Barber  Asphalt  Paving 
Company,  sued  to  enforce  Its  lien.  Api>el- 
l:int  defended  on  several  grounds,  but  two- 
of  which  will  be  considered,  as  these  only  . 
were  urged  during  the  trial:  (1)  That  In-  * 
making  the  assessment  the  charter  provision 
as   to   curbing  was   disregarded;    (2)    tliat 
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the  property  was  not  benefited  by  the  Im- 
provement, and  that  It  waa  not  worth  as 
much  after  the  Improvement  was  made  as 
the  cost  of  the  improvement,  and  amounted 
to  confiscation.  Proof  was  heard  upon  the 
question  of  valne,  and  the  court  found  the 
property  sought  to  be  subjected  was  of  great- 
er value  than  the  cost  of  the  improvement 
assessed  against  It,  and  that  the  cost  of  the 
curbing  was  by  the  ordinance  made  a  part 
of  the  cost  of  the  construction  of  the  street 
or  carriageway,  and  adjudged  the  assessment 
regular.  The  court  foimd  that  the  property 
oonld  be  divided  to  advantage,  and  ordered  it 
divided  into  parcels,  and  sold  to  satisfy  the 
debt  and  cost  At  tbe  sale  there  was  no  bid 
on  the  property,  except  that  of  the  appellee 
company,  and  It  became  the  purchaser  there- 
of for  the  debt  and  cost  Appellant  excepted 
to  tbe  report  of  sale,  his  exception  was 
overruled,  and  the  sale  confirmed.  Appel- 
lant appeals  from  the  Judgment  and  also 
from  the  order  confirming  the  report  of  sale. 
We  will  consider  the  question  of  curbing 
first  The  ordinance  directed  and  the  con- 
tract provided  that  the  carriageway  or  road- 
way should  be  60  feet  in  width  'and  should 
be  Improved  by  grading,  curbing,  and  pav- 
ing with  asphalt  paving.  An  analysis  of 
this  ordinance  shows  that  the  carriageway 
or  driveway  must  be  50  feet  In  width;  that 
It  must  be  graded  and  Improved  by  curb-, 
ing  and  then  paved  with  asphalt  pavement 
If  tbe  curbing,  which  is  6  Inches  in  width 
on  each  side  of  the  driveway,  is  to  be  con- 
sidered a  part  of  the  driveway,  then  the 
driveway  proper  would  be  but  49  feet  in 
width.  It  will  hardly  be  contended  that 
the  ordinance  was  Intended  to  convey  this 
idea,  for,  If  It  had.  It  should  have  read  that 
tbe  driveway,  including  the  curbing,  must 
l>e  60  feet  in  width.  The  curbing  Is  not  a 
part  of  the  driveway,  but  its  purpose  is  to 
support  the  driveway  and  hold  the  macadam 
or  other  material  of  which  the  driveway  Is 
constructed  in  place,  and,  where  the  ordi- 
nance provides  that  the  driveway  shall  l)e 
60  feet  in  width,  It  means  50  feet  between 
the  curbing,  and  not  50  feet  Including  the 
curbing,  as  appellant  would  have  it  read. 
Prior  to  1898,  the  cost  of  the  curbing  was 
taxed  as  part  of  the  cost  of  the  sidewalk, 
and  not  a  part  of  the  cost  of  the  driveway, 
and  this  frequently  worked  a  hardship  on 
the  owners  of  corner  lots,  as  the  cost  of  the 
sidewalk  was  charged 'against  the  front  foot, 
and  to  relieve  the  owners  of  abutting  prop- 
erty of  this  Inequitable  burden  tbe  Legis- 
lature of  1898  passed  an  act  providing  that 
"^e  cost  of  the  curbing  shall  constitute  a 
part  of  the  cost  of  the  construction  of  the 
street  or  avenue,  and  not  of  the  cost  of 
the  sidewalk."  Acts  1898,  p.  121,  c.  48. 
This  act  was  Intended  to  and  did  make 
provision  for  the  payment  of  the  cost  of  the 
curbing,  by  saying  that  it  should  be  paid 
for  in  the  same  manner  as  the  cost  of  the 


carriageway  Is  paid  for;  that  is,  that  the 
cost  of  the  curbing  which  supports  the  car- 
riageway should  be  taxed  against  the  same 
property  for  which  the  cost  of  the  carriage- 
way is  taxed.  Aside  from  the  fact  that  a 
fair  and  reasonable  construction  of  the  word- 
ing of  tbe  ordinance  and  contract  requires 
that  the  carriageway  be  made  50  feet  be- 
tween the  curbing,  it  Is  shown  to  have  been 
the  custom  of  the  city  engineer  to  require  all 
driveways  to  be  constructed  the  full  width 
called  for  in  the  specifications  and  ordi- 
nances, exclusive  of  the  curbing;  hence,  In 
tbe  absence  of  any  other  rule  or  guide  to 
enable  us  to  arrive  at  the  fair  and  reason- 
able Intent  of  the  makers  of  the  ordinance, 
the  Invariable  construction  that  had  here- 
tofore been  placed  upon  ordinances  of  this 
character  by  the  city  engineer,  and  others 
of  its  officers  having  in  charge  the  construc- 
tion of  its  driveways  and  streets,  would  be 
a  most  persuasive  argument  to  induce  us  to 
adopt  the  same  rule  in  construing  the  or- 
dinance and  contract  in  this  case.  We  are 
of  opinion  that  the  ordinance  has  been  fully, 
fairly,  and  strictly  compiled  with,  and  that 
the  contention  of  the  appellant  that  tbe  curb- 
ing should  have  been  Included  in  the  car- 
riageway, as  a  part  thereof,  is  not  supported 
by  tbe  ordinance  itself,  or  by  the  custom 
and  usage  of  the  city  authorities  in  the 
building  of  its  streets. 

On  the  second  point  upon  which  appellant 
relies — that  is,  that  the  improvement  of  this 
street  is  of  no  benefit  to  his  property,  and 
that  the  cost  thereof  exceeds  the  value  of 
the  property  sought  to  be  taxed  therefor, 
and  amounts  to  spoliation — it  will  be  neces- 
sary for  us  to  determine  the  manner  in 
which  the  valuation  of  the  property  sought 
to  be  taxed  is  to  be  arrived  at;  and.  when 
we  have  determined  the  value  of  the  proper- 
ty as  the  law  provides,  we  can  then  bettet 
consider  appellant's  objection  on  this  ground. 
It  is  a  well-settled  rule  that  the  owner  of 
a  lot  may  be  compelled  to  pay  his  share  of 
the  cost  of  the  street  Improvement,  although 
he  receives  no  particular  benefit  because 
of  this  improvement  In  the  case  of  Preston 
V.  Rudd,  84  Ky.  156,  tbe  court  said:  "It 
follows  that  a  lot  owner  may  be  compelled  to 
pay  his  proportion  of  the  cost  of  an  im- 
provement, although  in  his  particular  case 
his  property  may  not  be  benefited.  This  rule, 
however,  cannot  be  so  extended  as  to  en- 
tirely take  from  tbe  citizen  his  property. 
This  would  work  'a  manifest  Injustice.'  It 
would  be  spoliation,  and  not  taxation.  Un- 
der tbe  guise  of  benefit  and  taxation,  be 
cannot  be  thus  arbitrarily  deprived  of  bis 
property.  It  would  be  but  an  appropriation 
of  it  by  the  exercise  of  arbitrary  [)ower.  to 
public  use,  without  compensation."  Thus 
following  tbe  rule  laid  down  in  this  case, 
there  is  no  merit  in  appellant's  contention 
that  his  property  is  not  benefited  by  reason 
of  this   improvement,  unless  be  can  show 
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that  the  cost  thereof  ts  eqtial  to  or  greater 
than  the  value  of  the  property  sought  to  be 
subjected. 

We  come,  then,  to  a  consideration  of  the 
question  as  to  what  was  the  value  of  this 
property  In  question;  this  plot  of  ground 
fronting  600  feet  on  the  street  Improved,  and 
running  back  a  uniform  depth  of  200  feet. 
Appellant  contends  that,  as  the  property  m 
question  brought  only  the  debt  and  cost  when 
offered  at  public  sale,  this  Is  the  best  evi- 
dence as  to  its  real  value.  This  court,  in  the 
case  of  Scott  ▼.  (yNeil's  Adm'r,  62  S.  W.  1012, 
23  Ky.  Law  Rep.  331,  held  that,  where  prop- 
erty has  been  duly  advertised  and  exposed 
at  public  sale  to  the  highest  bidder  without 
a  suggestion  of  Irregularity,  the  bidding 
would  show  what  it  was  worth.  The  court, 
In  the  case  of  Bristow  t.  Peters,  6  Ey.  Law 
Rep.  300,  in  an  abstract  opinion,  held  that 
the  value  of  property  sold  at  Judicial  sales 
is  not  only  determined  by  those  appraising 
the  property,  but  by  the  actual  and  active 
competition  upon  the  part  of  the  bidders 
who  were  wanting  the  property  and  able  to 
make  their  bids  good.  In  each  of  these 
cases,  however,  it  will  be  seen  that  the  court 
did  not  hold  that  the  price  which  property 
brought  at  decretal  sales  was  its  real  value, 
but  merely  that  this  might  be  considered  In 
connection  with  other  evidence  as  to  what 
Its  value  was.  It  is  a  well-settled  rule  ttiat, 
where  property  Is  sold  with  the  right  of 
redemption,  the  price  realized  at  said  sale 
cannot  be  accepted  as  a  true  test  of  the 
value  of  such  property.  Frequently  there  is 
no  competitive  bidding,  and  one  desiring  to 
purchase  buys  at  his  own  terms.  In  the 
case  before  us,  the  trial  court  heard  the 
proof  that  was  ottered  as  to  value,  and  we 
take  It  that  it  is  this  proof,  which  was  in- 
troduced during  the  trial,  which  must  be  con- 
sidered now  in  testing  and  determining  the 
value  of  this  property.  Giving  to  the  testi- 
mony of  each  witness  that  consideration 
whldi  bis  opportunities  for  knowing  its  value 
shows  It  is  entitled  to,  we  are  of  opinion  that 
this  property  was  proven  to  be  worth  from 
$8  to  $10  per  front  foot.  The  Improvement 
Is  shown  to  have  cost  about  $5.50  per  front 
foot,  so  that  placing  this  valuation  upon  the 
property,  even  though  It  has  not  been  benefit- 
ed by  tiM  improvement  of  this  etreet,  appel- 
lant cannot  be  heard  to  complain,  for  the 
tax  against  his  property  is  only  about  two- 
thirds  of  the  value  of  the  property  taxed. 
The  question  of  spoliation  has  been  recently 
and  carefully  reviewed  by  this  court  in  the 
case  of  City  of  Louisville  r.  Bltzer,  115  Ky. 


364,  78  S.  W.  1116,  61  L.  R.  A.  434.  In  that 
case  Chief  Justice  Hobson,  speaking  for  the 
entire  court,  said:  "Where  the  total  yalne 
of  the  property  taxed  after  the  Improvement 
Is  made  Is  less  or  no  more  than  the  cost  of 
the  improvement,  there  is  no  room  for  dlCFer- 
ence  of  opinion  that  to  enforce  the  lien  Is  to 
take  from  the  owner  his  property  without 
compensation.  In  no  case  decided  by  this 
court  has  this  been  approved,  and,  while  we 
are  unwilling  to  extend  the  rule,  It  has  been 
so  often  laid  down  that  it  cannot  now  be 
departed  from.  It  may  be  objected  that 
logically  the  rule  should  be  to  reject  all 
assessments  in  excess  of  the  benefits  received 
by  the  property  owners,  and  not  to  confine 
its  operations  to  cases  where  the  assessment 
equals  the  value  of  the  property  when  im- 
proved. But  In  every  system  of  taxation  ex- 
act  equality  of  benefits  among  those  taxed 
la  never  attainable.  The  rule  of  assessment 
by  the  foot  is  no  less  arbitrary  than  the  rule 
under  consideration.  In  matters  of  this  sort 
there  must  be  some  settled  rule,  and  it  is 
especially  important  that  the  rule  should  be 
well  defined.  The  proper  legislative  author- 
ity, not  the  court,  must  judge  of  the  propriety 
of  the  improvement,  and  the  benefits  to  the 
abutting  property  owners.  But  no  depart- 
ment of  the  government  can  take  the  prop- 
erty of  the  citizen  for  public  piui>oses  without 
just  compensation,  and,  when  the  entire  prop- 
erty Is  taken  to  pay  for  a  public  Improve- 
ment, there  is  no  room  for  presumption  as  to 
the  benefits  received,  but  a  case  of  spoliation 
is  shown."  Thus  we  may  say  that  If  the 
cost  of  the  improvement  equals  the  valne  of 
the  property  sought  to  be  taxed,  the  rule  Is 
well  established  in  Kentucky  that  this 
amounts  to  spoliation,  and  will  not  be  en- 
forced  in  our  courts.  The  converse  of  this 
proposition  is  likewise  true:  That,  If  the 
coat  of  the  Improvement  does  not  equal  the 
value  of  the  property  sought  to  be  taxed,  the 
courts  win  uphold  the  assessment  and  en- 
force Its  collection.  The  fact  that  appellant 
owns  other  property  lying  behind  the  prop- 
erty Involved  In  this  suit  and  that  he  has 
no  other  outlet  for  said  property,  except  over 
the  property  Involved  in  this  suit,  cannot  al- 
ter into  the  consideration  of  the  questions 
raised  in  this  case. 

On  the  whole  case,  we  are  ot  opinion  tbat 
the  value  of  the  property  sought  to  be  taxed 
Is  much  greater  than  the  amount  of  the  tax 
levied  against  same;  that  the  findings,  rul- 
ings, and  judgment  of  the  trial  court  are  aur 
thorlzed  and  upheld  by  the  facts  presented  In 
this  case;  and  the  judgment  Is  therefore  af- 
firmed. 
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YATES,  Court  Clerk,  t.  McDONALD  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  190C.) 

1.  Judges  —  Election  —  Power  of  Liqibia- 

TO«E— CONSTITUTrONAl    PbOVISIO:». 

It  was  not  comijetent  for  the  Legislature 
t»  create  a  judicial  district  or  to  provide  for  a 
circuit  Judge  in  an  existing  district,  witliout 
also  providing  for  the  election  of  a  new  circuit 
judge,  as  required  by  Const.  {  129. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Judges,  {  2.] 

2.  Same— Vacancies— Election. 

Const.  S  129,  designating  the  term  of  office 
of  circuit  judges,  provides  that  the  General 
Assembly  shall,  at  the  same  time  the  judicial 
districts  are  laid  off,  direct  elections  to  be  held 
in  each  district  to  elect  a  judge  therein.  Sec- 
tion 1,52  declares  that,  unless  provided  In  the 
Constitution,  vacancies  in  all  elective  offices 
shall  be  filled  by  election  or  appointment;  that 
if  the  unexpired  term  will  end  at  the  next 
succeeding  annual  election  at  which  city,  town, 
district,  or  state  officers  are  to  be  elected,  the 
office  shall  be  filled  by  appointment  for  the  re- 
mainder of  the  term;  if  the  unexpired  term 
will  not  end  at  the  next  succeeding  annual  elec- 
tion at  which  city,  town,  county,  or  state  officers 
are  to  be  elected,  and  if  three  months  intervene 
before  such  annual  eleAion  at  which  either 
of  such  officers  are  to  be  elected,  the  office 
shall  be  filled  by  appointment  until  such  elec- 
tion, and  then  the  vacancy  shall  be  filled  for 
the  remainder  of  the  term.  By  Act  March  2, 
190C,  an  additional  judge  of  the  circuit  court 
for  the  Sixteenth  circuit  was  provided  for, 
to  be  appointed  by  the  Governor,  and  to  hold 
office  until  January,'  1907,  and  that  at  the 
November  1906,  election,  there  should  be  a 
circuit  judge  elected  for  that  office,  who  should 
hold  his  office  after  January,  1007,  and  until 
his  successor  was  elected  and  qualified.  Held 
that,  on  the  creation  of  a  new  judgeship  in  such 
district,  a  "vacancy"  occurred,  within  Const. 
!  152,  and  that  the  Legislature  therefore  had 
no  power  to  provide  for  an  election  to  fill  the 
office  of  such  judge  in  November,  1906,  at 
which  time  there  would  be  no  election  in  such 
county  to  elect  other  state,  district,  or  county 
officers. 

[Eld.  Note.— For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Judges,  §  34.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Charles  McDonald  and  others 
against  John  C.  B.  Yates,  as  clerk  of  the 
Kenton  circuit  court.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

Byrne  &  Read,  for  appellant  R.  O.  Sim- 
mons and  L.  W.  Aruutt,  for  uppelluos. 

O'REAR,  J.  By  an  act  approved  March  2, 
1906,  the  General  Assembly  of  this  common- 
wealth authorized  the  election  of  an  addi- 
tional Judge  of  the  circuit  court  for  the  Six- 
teenth circuit  court  district,  and  provided  for 
the  appointment  and  election  of  such  Judge. 
The  Sixteenth  circuit  court  district  Is  com- 
posed of  the  county  of  Kenton,  containing  the 
city  of  Covington.  The  Legislature  deemed, 
and,  for  the  purposes  of  this  decision,  it  ia 
assumed,  that  that  city  had  such  a  population 
as  entitled  the  circuit  court  of  the  county  to  be 
presided  over  by  two  circuit  Judges,  under 
section  138  of  the  Constitution.  Covington  Is 
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a  city  of  more  than  20,000,  and  the  county  of 
Kenton,  presumably  from  the  passage  of  the 
act,  has  a  population  of  40,000  or  more.  The 
act  providing  for  an  additional  circuit  Judge 
In  that  district  became  effective  after  its  pas- 
sage, and  provided  that  the  Governor  should 
appoint  a  circuit  judge  who  should  act  until 
the  1st  of  January,  1907,  and  at  the  Novem- 
ber election,  1906,  there  should  be  elected  a  cir- 
cuit Judge  for  that  office,  who  should  hold  his 
office  after  the  Ist  of  January,  1907,  and  until 
his  successor  was  elected  and  qualified.  The 
office  of  circuit  judge  is  a  constitutional  office. 
The  term  of  the  office  Is  six  years.  It  Is  an 
elective  office.  The  last  general  election  for 
circuit  Judges  in  this  state,  all  of  whom  are 
required  to  be  elected  for  the  regular  terms  nt 
the  same  time,  was  held  in  November,  1903. 
The  nest  general  election  for  circuit  Judg- 
es will  therefore  be  in  November,  1909. 
Section  129  of  the  Constitution,  designating 
the  term  of  office  of  the  circuit  Judges,  contains 
this  clause:  "The  General  Assembly  shall,  at 
the  same  time  the  Judicial  districts  are  laid  off, 
direct  elections  to  be  held  In  each  district  to 
elect  a  Judge  therein."  Section  152  of  the  Con- 
stitution deals  with  the  subject  of  filling  vacan- 
cies In  office.  It  provides  that,  unless  otherwise 
provided  in  the  Constitution,  vacancies  In  all 
elective  offices  shall  be  filled  by  election  or  ap- 
pointment as  follows:  If  the  unexpired  term 
win  end  at  the  next  succeeding  annual  elec- 
tion at  which  city,  town,  district,  or  state  of- 
ficers are  to  be  elected,  the  office  shall  be  filled 
by  appointment  for  the  remainder  of  the  term. 
If  the  unexpired  term  will  not  end  at  the  next 
succeeding  annual  election  at  which  city, 
town,  county,  or  state  officers  are  to  bo 
elected,  and  If  three  months  intervene  before 
said  annual  election  at  which  either  of  such 
officers  are  to  be  elected,  the  office  shall  be 
filled  by  appointment  until  said  election,  and 
then  the  vacancy  shall  be  filled  by  election 
for  the  remainder  of  the  term.  But  If  three 
months  do  not  Intervene  between  the  happen- 
ing of  the  vacancy  and  the  next  succeeding 
election  at  which  state,  district,  or  municipal 
officers  are  to  be  elected,  the  office  shall  be 
filled  by  appointment  until  the  next  election 
at  which  such  officers  are  to  be  elected.  The 
Honorable  M.  L.  Harbeson  was  appointed  by 
the  Governor,  and  commissioned,  as  Judge  of 
the  Kenton  circuit  court,  to  fill  the  office  pro- 
vided for  by  the  act  of  190G  alluded  to  above. 
He  has  been  nominated  for  election.  This  suit 
Involves  the  right  of  the  county  court  clerk, 
whose  statutory  duty  It  Is  to  provide  ballots 
for  the  election  to  be  held  in  November,  1900. 
to  place  the  name  of  said  Harbeson  upon  the 
official  ballot  at  the  November  election,  lOOC, 
as  a  candidate  to  be  voted  for  for  circuit 
Judge  for  the  remainder  of  the  term,  until 
January,  1910.  The  circuit  court  held  that 
an  election  must  be  held  at  the  November 
election,  1906. 

The  correctness  of  this  decision  depends 
upon  the  construction  we  are  to  give  the 
word  "vacancy"  as  It  occurs  In  sei'tlon  152 
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of  the  ConsUtntlon.  For  appellees,  It  Is  con- 
tended tbat  Tacancy,  as  used  in  this  aeetlon, 
aiiplles  only  to  tbe  state  of  things  where  the 
office  has  once  been  filled  by  an  election ;  that 
where  a  new  elective  office  is  created,  and 
the  act  proYldes  for  filling  tbe  office  by  ap- 
pointment until  an  election  is  held  for  that 
purpose,  the  first  appointee  does  not  fill 
a  vacancy  In  the  office;  that  there  is  not 
a  vacancy  In  an  office  until  after  there  has 
once  been  an  election  to  fill  it  If  this  con- 
tention is  correct,  it  would  follow  that  any 
elective  office  created  by  tbe  Legislature 
could  be  filled.  If  the  act  so  provided,  by  ap- 
pointment for  the  whole  of  the  first  term, 
notwithstanding  any  number  of  elections 
might  occur  during  tbe  term  at  which  such 
an  officer  might  have  been  properly  elected 
to  fill  a  vacancy  In  tbat  office.  It  would 
mean  that  If  tbe  Legislature  had  seen  proper 
to  80  provide,  the  appointee  to  this  office 
could  have  held  until  tbe  regular  election  in 
November,  1909.  There  Is  no  more  promi- 
nent and  persistent  Idea  in  tbe  present  Con- 
stitution than  the  purpose  it  evinces  of  hav- 
ing all  constitutional  offices  filled  by  election 
by  the  people,  and  tbat  as  soon  as  it  may  be 
practicable  to  bold  such  election.  The  only 
postponement  allowed  Is  that  shown  by  the 
purpose  to  keep  from  mingling  state  and 
national  elections,  and  allowing  for  a  reason- 
able opportunity  for  candidates  and  electors 
to  prepare  for  the  election.  But  where  a 
state  election  Is  to  be  held,  any  vacancy  In 
any  state  office,  or  any  county  or  district 
office,  may  be  filled  at  such  election.  If  the 
vacancy  has  existed  more  than  three  months ; 
and  the  term  will  not  end  at  that  election. 
Or  If  an  election  is  to  be  held  within  a 
territory  less  than  the  whole  state;  as,  for 
example,  a  district,  a  county,  or  a  municipali- 
ty, and  a  vacancy  occurs  In  an  elective  of- 
fice to  be  filled  by  an  election  held  within 
the  same  or  covered  by  the  same  territory, 
then  the  vacancy  must  be  filled  at  that  elec- 
tion. If  the  term  does  not  expire  at  that  elec- 
tion, and  if  the  vacancy  has  existed  for  three 
months.  In  no  event  is  a  vacancy  in  an  elec- 
tive office  to  be  filled  by  appointment  longer 
than  two  years.  An  office  Is  vacant  when 
there  is  no  legal  incumbent  to  discharge  Its 
duties.  When  the  Legislature  created  the 
office  of  an  additional  circuit  Judge  for  the 
Kenton  district.  It  was  necessary  that  there 
should  be  an  Incumbent  to  discharge  its, 
duties,  and,  until  such  incumbent  was  ap- 
Ijointed  or  elected,  the  office  was  to  every 
practical  Intent  and  in  legal  contemplation 
vacant  It  was  not  competent  for  the  Legis- 
lature to  create  a  Judicial  district  or  to  pro- 
vide for  a  circuit  Judge  in  an  existing  dis- 
irict  without  also  providing  under  section 
129  of  the  Constitution  for  the  election  of 
the  new  circuit  Judge.  The  only  constitution- 
al warrant  for  his  appointment  at  all  is 
section  152  of  the  Constitution.  As  the  Con- 
stitution makes  the  office  elective,  but  for 
section  162  there  would  be  no  authority  for 


filling  it  by  appointment  at  alL  It  Is  not 
competent  for  the  Legislature,  tberefore,  to 
provide  an  additional  circuit  judicial  dis- 
trict, or  to  provide  an  additional  dxcnit 
Judge  In  an  existing  Judicial  district  and  t» 
provide  for  filling  the  office  by  appointment 
upon  any  other  ttieory  tlum  tiiat  ontll  as 
election  can  be  lield  to  fill  it  the  ofllce  Is 
vacant  There  will  not  be  an  election  held 
In  Kenton  county  in  November,  1906,  to 
elect  other  state,  district  or  county  officers. 
Therefore,  It  was  incompetent  for  the  Legis- 
lature to  provide  contrary  to  sectlcm  152 
of  the  Constitution  that  an  election  should 
be  held  to  fill  the  vacancy  in  tbe  office  of 
circuit  Judge  in  that  district  in  Novonber. 
1906.  As  the  Constitution  fixes  not  tmly 
when  such  election  may  be  held,  but  also 
what  part  of  the  term  may  be  filled  by  ap- 
pointment the  Legislature  could  not  change 
either ;  and  It  could  not  lessen  tbe  appointive 
period,  or  shorten  or  extend  tbe  elective 
period.  It  is  true  there  exists  a  vacancy  In 
the  office  of  state  senator  from  tbe  district 
composed  entirely  of  Kenton  county,  and  that 
an  election  has  been  called  to  fill  that  va- 
cancy at  the  November  election,  1906;  and 
it  Is  true  that  a  state  senator  is  a  district  of- 
ficer. But  section  152  deals  with  tbe  election 
of  state,  county,  and  district  officers  to  vacan- 
cies at  regular  elections  at  which  such  or 
similar  officers  are  to  be  elected.  That  an 
election  to  fill  a  vacancy  in  the  office  of  cir- 
cuit Judge  cannot  be  held  when  there  is  not 
an  election  for  some  state  or  district  officer 
within  the  territory  coextensive  with  the  one 
in  which  the  vacancy  Is  to  be  filled,  was  de- 
cided by  this  court  in  Eversole  v.  Brown, 
53  S.  W.  527,  21  Ky.  Law  Rep.  925,  and 
Donelan  v.  Bird,  118  Ky.  178,  80  S.  W.  796. 
The  same  principle  was  applied  In  Neely  v. 
McColIum,  53  8.  W.  37,  21  Ky.  Law  Rep. 
823. 

We  have  been  referred  to  cases  In  other 
states  apparently  holding  the  contrary  to  the 
views  herein  expressed.  Such  are  O'Leary 
V.  Adler,  51  Miss.  28 ;  State  ex  rel.  v.  Mess- 
moi*.  14  Wis.  127 ;  and  People  v.  Opel,  188  111. 
194,  58  N.  E.  996.  On  the  other  band,  the 
following  decisions  are  cited  to  show  that  tbe 
construction  herein  given  to  our  Constitu- 
tion Is  In  conformity  to  constructions  given 
somewhat  similar  constitutional  provisions  In 
other  states,  namely:  Stocliing  v.  Indiana, 
7  Ind.  327;  Collins  v.  Attorney  General,  8 
Ind.  344;  Cllne  v.  Greenwood.  10  Or.  231; 
and  State  v.  Perry,  18  R.  I.  276,  27  A  O.  606. 
Little  aid  can  be  gathered  from  these  con- 
filctlng  opinions.  We  are  left  at  last  to  mark 
out  our  own  interpretation  of  the  language 
employed  by  the  convention  which  framed 
our  Constitution.  We  cannot  see  it  other- 
wise than  that  an  office  Is  vacant  when  it  is 
not  filled,  as  a  bouse  would  be  vacant  when 
it  is  empty.  A  new  bouse  which  has  never 
been  occupied  Is  no  less  vacant  than  an  old 
one  which  had  been  occupied,  but  whose  ten- 
ant had  removed  from  It    So  a  new  office,. 
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which  has  never  been  filled.  Is  vacant  when 
there  la  no  Incnmbent,  aa  much  so  as  If  It  had 
had  an  incumbent,  and  he  had  resigned  or 
died.  Any  doubt  that  we  might  have  on  the 
subject  is  put  to  rest  by  the  other  provisions 
of  the  Constitution,  which  point  clearly  to 
the  controlling  Idea  in  the  convention,  that 
the  people  should,  as  soon  as  practicable,  be 
left  to  fill  these  offices  by  their  own  selec- 
tion, rather  than  by  the  appointment  by  some 
other  power. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  and  cause  remanded  for  a  Judg- 
m«nt  in  conf<Hrmity  herewith. 


LUCAS  et  ox.  v.  McOniRB. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1006.) 

Fbauds,  Statdte  of— Paboi.  Contracts  fob 
THE  Sale  of  LiAhd — Enfobckkknt— Rioht 

OV  FT7BCHA8BB. 

Under  Ky.  St.  1903,  {  470,  providing  that 
no  action  shall  be  brought  to  charge  any  person 
on  a  contract  for  the  sale  of  real  estate,  unless 
the  contract  be  in  writing  and  signed  by  the 
party  to  be  charged,  a  purchaser  of  real  estate 
under  a  parol  contract  cannot  enforce  specific 
performance,  thongh  he  has  paid  the  purchase 

J  trice,  and  is  only  entitled  to  a  judgment  ad- 
udeing  a  lien  on  the  land  for  the  money  paid, 
with  interest,  minus  a  reasonable  rental  of  the 
land  during  the  time  of  his  possession  under  the 
contract 

[Ed.  Note.— For  casea  in  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  ft  311.  327,  332.J 

Appeal  from  Circuit  Court,  Madison  Coon- 
ty. 

"Not  to  be  officially  reported." 

Action  by  A.  3.  McOulre  against  Jamefl 
Lucas  and  wife.  Ftom  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

Henry  O.  Hazelwood  and  J.  A.  Sullivan, 
for  appellants.  W.  B.  Smith  and  C  H. 
Brack,  for  appellee. 

NUNN,  J.  The  appellants,  James  Lucas 
and  Mattle  J.  Lucas,  are  husband  and  wife. 
The  latter  was  the  owner  in  her  own  right 
of  9V4  acres  of  land,  which  she  rented  to  the 
appellee,  A.  J.  McGuire,  for  the  year  1S95. 
He  paid  the  stipulated  rent  for  that  year, 
and  had  remained  in  possession  since  that 
time,  claiming  to  have  purchased  the  land 
at  the  expiration  of  his  lease  at  the  price  of 
flO  per  acre.  The  appellants  refused  to 
convey  to  him  a  title,  whereupon  be  instituted 
this  action  for  a  conveyance,  alleging  that 
he  had  paid  the  whole  of  the  purchase  price, 
and  that  the  purchase  was  effected  by  oral 
contract  Appellants  answered,  denying  the 
sale  of  the  land  to  him,  or  that  he  had  paid 
to  them  any  part  of  the  purchase  price.  The 
evidence  waa  heard,  and  upon  trial  the  court 
found  In  favor  of  the  appellee,  and  in  the 
judgment  used  the  following  language: 
"That  the  plaintiff  is  entitled  to  hold  and 
keep  possession  of  the  land  set  out  in  the 
pleadings.  And  it  is  further  adjudged  that 
tb*  defendant  James  Lucas,  and  Mattie  Ln- 


as,  his  wife,  or  either  of  them^  are  per- 
petually enjoined  and  restrained  from  in  any 
way  whatever  Interfering  with  the  plaintiff's 
possession  or  control  of  the  tract  of  land 
above  mentioned,  or  of  interfering  with  or 
disturbing  any  one  in  the  ipossesslon  or  con- 
trol of  this  land  to  whom  the  plaintiff  may 
rent,  lease,  sell,  or  convey  the  same." 

It  would  seem  that  the  court  recognized  the 
fact  that  It  could  not  compel  a  conveyance  of 
the  land  to  appellee,  and  yet  Its  judgment 
had  that  effect.  By  section  470,  Ky.  St  1903, 
it  is  provided :  "No  action  shall  be  brought 
to  charge  any  person  •  •  *  upon  any  con- 
tract for  the  sale  of  real  estate,  or  any  lease 
thereof,  for  a  longer  term  than  one  year.'' 
This  statute,  as  construed  by  this  court,  is 
an  insuperable  barrier  to  the  maintenance 
of  appellee's  action  for  the  enforcement  of 
the  alleged  contract  of  purchase  set  forth  in 
his  petition,  and  the  court  erred  in  rendering 
a  judgment  enjoining  and  restraining  the 
appellants  from  taking  possession  or  con- 
trol of  the  land.  They  are  entitled  to  it  It 
appears,  however,  from  a  preponderance  of 
the  evidence,  that  appellee  did  pay  the  pur- 
chase price  of  this  land  to  them,  or  to  another 
party  for  their  benefit,  in  the  purchase  of  an- 
other tract  of  land,  and  the  appellee  should 
be  adjudged  a  lien  therefor  on  the  9^  acres, 
with  Interest  from  the  time  of  payment,  to 
be  credited  by  a  reasonable  rental  value  of 
It  from  the  time  appellee  has  had  possession 
under  bis  parol  purchase.  See  cases  of 
Usher's  Ex'r  v.  Flood,  83  Ky.  552;  Dean  v. 
Casslday,  88  Ky.  672,  11  S.  W.  601;  Glass 
v.  Abbott,  6  Bush,  622;  Fox's  Heirs  v.  Long- 
ly,  1  A.  K.  Marsh.  388;  McCracken  v. 
Sanders,  4  Bibb.  511;  Hunt  v.  Sanders,  1  A. 
K.  Marsh.  552;  Reed  v.  Lander,  5  Bush,  21; 
and  Newburger  t.  Adams,  92  Ky.  26,  17  8. 
W.  162. 

For  these  reasons,  the  judgment  is  revers- 
ed, and  remanded  for  further  proceedings 
consistent  with  this  opinion. 


OWENSBORO   WATERWORKS   CO.   et  al. 
V.  CITY  OF  OWENSBORO  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1906.) 

1.  MumciPAi,  Corporations  —  Taxpatebs' 
Action— Restbainino  Misapfbopbiation  of 
Funds. 

Where  a  private  waterworks  company  In  a 
city  was  8  taxpayer,  it  was  entitled  in  common 
with  and  for  the  benefit  of  the  other  taxpayers 
of  the  city  to  institute  an  action  to  restrain  any 
diversion  or  misappropriation  of  funds  raised 
by  taxation  for  the  specified  purpose  of  erecting 
a  waterworks  system,  regardless  of  its  real  pur- 
pose to  prevent  the  erection  thereof. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  ,HG, 
Cent  Dig.  Municipal  Corporations,  fj  2157- 
2106;  vol.  1,  Cent  Dig.  Action,  §  a] 

2.  Same  —  Watebwobks  Bonds  —  Sinking 
Fund— Diversion. 

Where  a  city  voted  a  bond  issue  of  J200,000 
for  the  erection  of  waterworks,  and  collected 
$58,666.64  by  general  taxation  to  pay  interest 
on  the  bonds  and  create  a  sinking  fund  for  their 
ultimate  redemption  before   any  of  the  bonds 
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were  In  fact  sold,  and  the  amount  so  collected 
was  nsed  to  pay  general  expenses  of  the  city, 
•uch  ose  constituted  a  misappropriation  thereof, 
bat  did  not  authorize  the  setting  apart  of  an 
equal  amount  from  the  proceeds  of  the  bonds 
wnen  sold  to  pay  Interest  on  the  bonds  and  cre- 
ate a  sinking  fund  for  their  redemption. 
8.  Sams. 

Where  •  citjr  issued  bonds  for  the  sole  pur- 
pose of  oonstracting  a  waterworks  plant,  money 
taken  from  the  general  fund  of  the  city  to  pay 
for  the  services  of  brokers  employed  to  sell  the 
bonds  could  not  be  deducted  from  the  proceeds 
of  the  bonds  when  sold. 
4.  Same— Interest. 

Where  a  city,  on  the  sale  of  certain  water 
bonds,  received  ^S.l  72.60  in  excess  of  the  face 
of  the  bonds  for  interest  coupons  which  were 
left  attached  to  the  bonds,  such  sum  should  be 
deducted  from  the  water  bond  fund  and  set 
apart  to  be  applied  to  the  payment  of  the  cou- 
pons attached  to  the  bonds  when  sold. 
B.  Saue— Debt  Limit— Ircbeasb—Antedat- 
IKO  Bonds. 

Where  a  city  was  authorized  to  issue  water 
bonds  to  the  extent  of  $200,000  at  a  rate  of  in- 
terest not  to  exceed  4  per  cent.,  the  city,  while 
entitled  to  sell  the  bonds  for  as  much  as  pos- 
iiible,  had  no  power  to  antedate  them  and  there- 
by realize  more  than  they  were  worth  on  the 
day  of  sale,  which  would  operate  as  a  sale,  not 
only  of  the  bonds,  but  of  the  accrued  interest, 
ana  thereby  increase  the  city's  debt  limit  in  ex- 
cess of  the  amount  authorized. 
6.  Injunction  —  Mandatobt  Irjurotion  — 
Scope  of  Rkmedt. 

Where  a  city  had  collected  interest  to  the 
amount  of  $3,172.60  on  the  sale  of  certain  wa- 
ter bonds,  and  was  bound  to  place  such  amount 
to  the  credit  of  a  fund  created  to  pay  interest 
on  the  bonds,  a  mandatory  injunction  on  behalf 
of  a  taxpayer  was  a  proper  remedy  to  compel 
such  application. 

[Ed.  Kote.— For  cases  in  iraint,  see  vol.  27, 
CSent.  Dig.  Injunction,  {  4.] 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  b«  officially  reported." 

Suit  by  the  Owensboro  Waterworks  Com- 
pany and  others  against  the  city  of  Owens- 
boro and  others.  From  a  Judgment  sustain- 
ing a  demurrer  to  certain  paragraphs  only 
of  plaintiffs'  petition,  both  parties  appeal. 
Affirmed. 

J.  D.  Atchison,  W.  T.  Ellis,  and  Little  & 
Slack,  for  plaintiffs  George  W.  Jolly,  for 
defendants. 

NUNN,  J.  This  appeal  Is  from  a  Judgment 
of  the  Daviess  circuit  court  sustaining  a  de- 
murrer to  certain  paragraphs  of  the  appel- 
lants' petition;  the  appellees  also  appeal 
because  of  the  court's  refusal  to  sustain 
their  demurrer  to  one  of  the  paragraphs  of 
the  petition.  This  necessitates  a  statement 
of  the  averments  of  appellants'  petition.  In 
substance  it  was  alleged  that  an  ordinance 
enacted  by  the  city  coqncll  was  adopted  In 
October,  1900,  providing  for  the  submission 
to  the  voters  of  the  city  of  the  question 
whether  or  not  they  were  in  favor  of  the 
city  issuing  $200,000  of  bonds  for  the  purpose 
of  borrowing  money  to  be  used  in  the  con- 
struction of  a  system  of  waterworks  for 
the  purpose  of  supplying  the  city  and  the 
Inhabitants  thereof  with  water,  and  further 
providing  that,  if  the  requisite  number  of 


voters  favored  the  scheme,  the  council  should 
cause  to  be  issued  the  bonds  of  the  city  in 
the  sum  of  $200,000,  bearing  date  January 
1,  1901,  payable  in  30  years,  with  4  per  cent 
interest,  payable  semiannaally,  reserving  to 
the  city  the  right  to  recall  the  bonds  aft«- 
the  expiration  of  10  years.  The  proposition 
was  adopted  by  the  voters  at  the  election 
held  in  November,  1900,  and  in  the  same 
month  the  council  enacted  an  ordinance  ao- 
thorlzing  the  issuance  of  the  bonds  to  the 
amount  of  $200,000,  to  be  sold  at  not  less 
than  par,  the  proceeds  to  be  paid  into  the 
city  treasury  to  the  credit  of  the  fund  desig- 
nated as  the  "Owensboro  Water  Bond  Ac- 
count" The  council  also  enacted  that: 
"The  sum  of  |14,CC6.G6  is  hereby  appropriat- 
ed and  set  apart  out  of  the  revenues  and 
funds  of  the  city  to  be  raised  by  taxation 
and  otherwise  each  year  until  said  bonds 
are  paid,  for  the  purpose  of  paying  the  Inter- 
est on  the  said  bonds  and  creating  a  fund 
for  the  payment  of  the  principal  thereof. 
And  for  the  purpose  of  providing  a  fund 
for  said  purpose,  there  is  hereby  levied  upon 
all  taxable  property  in  the  city  a  tax  for 
the  year  1901  sufficient  to  raise  said  sum  of 
$14,666.66  •  •  •  and  continue  from  year 
to  year  until  the  ultimate  payment  of  said 
bonds,  and  no  part  of  said  fund  so  raised 
shall  ever  be  used  for,  or  appropriated  to, 
any  other  purpose  or  use  whatever  except 
the  payment  of  the  prlnicpal  and  Interest 
of  said  bonds." 

In  the  ordinances  for  the  years  1901,  1902, 
1003,  and  1904,  levying  the  municipal  tax, 
ibere  were  provisions  for  the  payment  of  the 
annual  interest  on  said  water  bonds,  and 
the  creation  of  a  sinking  ftmd  for  the  ulti- 
mate payment  of  the  bonds,  and  in  each  of 
these  years  $14,666.66  was  collected.  The 
city  did  not  issue  any  of  the  bonds  until 
1903,  in  which  year  it  sold  seven  of  them 
for  $7,000,  and  in  1904  it  paid  as  interest  on 
these  seven  bonds  $280,  and  after  deducting 
this  sum  from  the  amount  collected  during 
the  four  years  mentioned — ^■>8,066.64 — for 
the  purpose  of  paying  the  interest  on  the 
bonds  and  for  creating  a  sinking  fund  for 
the  ultimate  payment  of  the  bonds  there 
was  left  a  balance  of  $58,386.64.  In  Novem- 
ber, 1904,  the  city  sold  the  remaining  193 
bonds  for  $193,000,  to  Rudolph  Kleybolte  & 
Co.,  who  acted  as  Its  agents  In  effecting  the 
sale,  and  received  in  addition  thereto  the 
sum  of  $3,172.50  interest  which  had  accrued 
on  the  bonds  from  July  1,  1904  (the  bonds 
bearing  date  as  of  July  1,  1904),  to  the 
date  of  sale.  In  November,  1904,  an  ordi- 
nance was  enacted  appropriating  out  of  the 
general  revenue  fund  of  the  city  $3,860  for 
the  purpose  of  paying  that  sum  to  Rudolph 
Kleybolte  &  Co.  for  their  services  and  ex- 
pense In  connection  with  the  sale  of  the 
bonds,  and  this  sum  was  paid  them  out  of 
the  general  revenue  funds  of  the  dty,  al- 
though no  tax  had  ever  been  levied  to  pay 
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the  same.  It  also  appears  that  the  city  had 
expended,  previous  to  the  sale  of  these  bonds, 
the  sum  of  $22,949.25  out  of  the  general  rev- 
euue  fund  in  a  preliminary  construction 
of  the  waterworks  plant.  In  December, 
1904,  an  ordinance  was  adopted  directing 
that  122,949.25  of  the  money  realized  from 
the  sale  of  the  bonds  be  placed  to  the  credit 
of  the  general  revenue  fund  of  the  city, 
which  was  done. 

Appellant  contends  that  the  city  should 
be  required  to  take  out  of  the  money  real- 
ized from  the  sale  of  these  bonds  the  follow- 
ing sums:  $26,666.66  collected  under  the 
ordinance  as  a  sinking  fund;  $30,892.60,  the 
amount  collected  under  the  ordinances  for, 
but  not  used  In,  paying  the  interest  on  the 
bonds;  $8360,  the  amount  paid  to  Rudolph 
Kleybolte  &  Oo.  on  account  of  the  sale  of 
the  bonds ;  and  the  further  sum  of  $3,172.60 
accrued  Interest  on  the  bonds  to  the  date  ot 
sale,  and  which  amount  was  paid  to  the 
city  by  the  purchaser  of  the  bonds,  making 
a  total  of  $64,591.86 — and  it  asked  a  manda- 
tory injunction  to  compel  the  appellee  (the 
city  council)  to  enact  such  ordinances  as 
were  necessary  to  take  from  the  money  real- 
ised from  the  sale  of  the  bonds  the  sum 
of  $26,666.66,  $30,892.60  and  $3,172.60,  and 
set  them  apart  to  pay  the  Interest  on  the 
bonds  and  eventually  redeem  them,  and  that 
It  be  compelled  to  pay  out  of  the  fund  so 
created  Into  the  general  revenue  fund  of  the 
city  the  sum  of  $3,860,  which  bad  been  paid 
to  Rudolph  Kleybolte  &  Co.  It  was  also 
averred  that,  when  there  was  taken  from  the 
$200,000  reallssed  from  the  sale  of  the  bonds 
the  above  sums,  It  would  only  leave  available 
to  construct  the  waterworks  the  sum  of 
$106,457.68;  and  It  was  alleged  that  an  ade- 
quate waterworks  system  could  not  be  con- 
structed with  that  amount  of  money.  It  was 
further  averred  that  the  city  had  made,  or 
was  about  to  make,  a  contract  to  construct 
a  waterworks  system  that  would  cost  not 
less  than  $225,000;  that  the  tax  levy  had 
reached  the  constitutional  limit  In  the  city, 
and  that  all  the  money  raised  by  taxes 
from  other  sources  was  necessarily  used  In 
defraying  the  current  expenses  of  the  city, 
and  would  continue  to  be  so  used  for  many 
years;  that  it  had  no  funds  which  ^nuld 
be  used  to  construct  the  waterworks  except 
the  $108,457.68.  It  therefore  asked,  In  addi- 
tion to  the  mandatory  Injunction,  that  the 
city  be  enjoined  from  entering  Into  any  con- 
tract for  a  waterworks  plant  that  would 
Involve  the  expenditure  of  more  than  $108,- 
467.68,  and  from  making  any  contract  that 
would  not  result  in  the  erection  of  a  water- 
works Tf  sufficient  capacity  to  furnish  the 
dty  and  Its  inhabitants  with  water,  and 
that  It  be  further  enjoined  from  using  or 
borrowing  for  any  purpose  whatsoever  any 
of  the  money  collected  to  pay  Interest  on, 
and  redeem,  the  bonds  Issued.  It  is  appar- 
ent that  the  real  purpose  of  appellant  was  to 


prevent  the  erection  of  any  systm  of  water- 
works ;  but,  whatever  its  Intention  mny  have 
been,  it  is  a  taxpayer,  and  In  common  with 
and  for  the  benefit  of  the  other  taxpayers 
of  the  city  had  the  right  to  Institute  an 
action  to  restrain  any  diversion  or  mis- 
appropriation of  the  funds  raised  by  tax- 
ation for  the  specific  purpose  of  erecting 
a  waterworks  system,  and  to  seek  such  other 
relief  as  any  taxpayer  would  be  entitlett 
to.  See  Merchants'  Police,  etc.,  Telegrapli 
Co.  V.  Citizens'  Telephone  Company,  93  S. 
W.  642,  29  Ky.  Law  Rep.  512.  Appellees  in- 
terposed the  following  motions  and  demur- 
rers: First,  it  required  the  appellant  to 
elect  whether  It  would  prosecute  the  action 
upon  relief  sought  by  mandatory  or  perpet- 
ual Injunction;  second,  they  demurred  gen- 
erally to  the  petition  because  it  did  not  state 
facts  sufficient  to  constitute  an  action ;  third, 
they  demurred  to  so  much  of  the  petition 
as  sought  a  mandatory  Injunction;  fourth, 
they  demurred  to  so  much  of  the  petition  an 
sought  to  enjoin  them  from  making  any 
contract  for  a  waterworks  system  In  excess 
of  $108,467.68;  and,  fifth,  they  demurred  to 
so  much  of  the  petition  as  sought  to  prevent 
them  from  entering  into  any  contract  that 
would  not  erect  a  waterworks  sufficient  for 
the  city  and  its  inbabitanta  These  demur- 
rers involve  every  submitted  Issue  in  the  case. 
There  are  four  material  propositions  about 
which  there  can  be  no  question:  First,  thnt 
the  voters  of  the  city,  by  a  vote  In  1900, 
authorized  the  council  to  pass  an  ordinance 
for  the  issual  of  the  city's  bonds  to  the  ex- 
tent of  $200,000  for  the  purpose  of  borrowing 
money  to  be  used  in  the  erection  of  a  water- 
works for  supplying  the  city  of  Owenpboro 
and  Its  Inhabitants  with  water ;  second,  that 
the  city.  In  1900,  adopted  an  ordinance  pro- 
viding that  the  proceeds  of  the  bonds  should 
be  used  In  the  erection  of  a  system  of  water- 
works, and  for  no  other  purpose ;  third,  that 
another  ordinance  was  adopted  in  1900  pro- 
viding that  the  proceeds  of  the  sale  of  the 
bonds  should  be  paid  into  the  city  treasury 
and  placed  to  the  credit  of  a  fund  to  be  desig- 
nated "Owensboro  Water  Bond  Account"; 
fourth,  that  the  council  levied  and  collected 
each  year  since,  and  Including  1901,  a  tax  of 
$14,600.66  to  pay  the  Interest  on  the  bonds 
and  create  a  sinking  fund  for  their  ultimate 
redemption,  and  that  the  ordinance  provided 
that  no  part  of  the  funds  so  raised  should 
ever  be  used  for,  or  appropriated  to,  any 
other  purpose  or  use  whatever,  except  the 
payment  of  the  principal  and  Interest  of  the 
bonds.  Nor  Is  there  any  dispute  about  the 
fact  that  the  city  council  did  issue  bonds  to 
the  amount  of  $200,000,  which  amount  it  real- 
ized from  their  sale,  and  In  addition  thereto 
the  sum  of  $3,172.60  accrued  interest  There 
is  no  question,  so  far  as  this  record  shows, 
about  the  city  having  on  hand  all  the  money 
realized  from  the  sale  of  the  bonds,  except 
$22,040.25  that  It  paid  out  of  the  bond  money 
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here  a  li^ht  company  famished  to  a  city 
lighting  in  consideration  of  a  void  agree- 
f  the  city  to  pay  the  taxes  levied  against 
mpany,  the  company  was  entitled  to  re- 
>n  a  quantum  meruit. 
Note. — For  cases  in  point,  see  vol.  30, 
Oig.  Municipal  Corporations,  S§  697,  898.J 

eal  from  Circuit  Court,  Franklin  Coun- 

t  to    be  officially  reported." 

on  by  the  Capital  Gas  &  Electric  Light 

iny  against  the  board  of  councilmen  of 

tjr  of   Frankfort  and  others.    From  a 

^  granting  insufficient  relief  to  the  plaln- 

oth  parties  appeal.    Affirmed  on  both 

Is. 

a  W.  Bay  and  Ira  Julian,  for  plaintiffs. 
W.  Rodman  and  Hazelrigg,  Cbenault  & 
rigg,  for  defendant 

EAR,  J.  Prior  to  1882  the  city  of 
:fort  owned  and  operated  a  gas  plant, 
■which  It  lighted  its  streets  and  public 
ngs  and  sold  gas  to  Its  Inhabitants  for 
private  consumption.  By  an  act  of  the 
lature,  also  prior  to  1882,  the  city  was 
rized  to  sell  its  plant  on  such  terms 
>r  such  sums  as  the  board  of  councilmen 
1  deem  best  for  the  interests  of  the 
In  pursuance  thereof,  the  city  sold  the 
to  the  Southern  Gas  Company. '  In  the 
ict  of  sale  was  this  provision:  *<It  is 
:r  stipulated,  and  as  a  part  of  this  con- 
that  all  the  property,  real  or  personal, 
1  sold  and  to  be  conveyed  to  the  party  of 
econd  part,  or  its  assigns,  and  all  ad- 
s  or  extensions  thereof,  and  all  other 
•lal  or  property  to  be  acquired  and  used 
i  operation  of  said  works,  and  the  fur- 
ig  and  s."le  of  gas,  or  other  Illuminating 
,  whether  In  the  hands  of  second  party 
Southern  Gas  Company)  or  its  assigns, 
be  stock  of  the  company  owning  and 
ting  said  works,  shall,  from  and  after 
ixecution  of  this  contract,  be  exempt 
the  payment  of  all  city  taxes  to  the 
}f  Frankfort,  and  should  it  be  deter- 
1  that  the  party  of  the  first  part  has 
he  power  to  make  such  exemption  from 
axes,  then,  any  and  all  sums  which  the 
d  party,  or  its  assigns,  shall  have  to 
tor  city  taxes  upon  the  said  property 
a  attempted  to  be  exempted,  shall  be 
1  to  the  sum  herein  stipulated  for  light- 
be  streets  of  the  first  party."  The  con- 
of  sale  was  for  the  value  assigned  to  ap- 
e,  who  is  now  the  owner  of  and  operat- 
lie  plant  The  city  assented  to  the  as- 
aent  and  executed  the  conveyance  to  ap- 
e  direct  ratifying  the  foregoing  provision 
8  conveyance.  September  18,  1893,  this 
fact  was  modified  by  the  city  and  appel- 
by  rabstltuting   a   certain  number  of 


ing  electric  lights  for  ail  the  pnbllc  gas 
lights,  at  a  schedule  of  prices  set  forth  in  the 
amended  agreements.  Each  of  the  agree- 
ments for  extending  and  changing  the  light- 
ing contract  containing  this  clause:  "And  the 
first  party  for  said  street  lighting  further 
obligates  Itself  to  pay  to  the  second  party 
such  further  sums  each  year  as  shall  be 
equal  to  the  city  tax  of  every  kind  required 
to  be  paid  such  year  by  second  party,  or  its 
assigns,  including  therein  any  assessments 
for  city  taxation  on  its  capital  stock  in  the 
hands  of  Its  stockholders."  Appellee  bad,  In 
the  meantime,  added  an  electric  light  plant 
to  its  system,  from  which  it  supplied,  not 
only  public  lighting  to  the  city,  but  lights 
for  private  consumers,  which  now  constitutes 
nearly,  or  perhaps  fully,  one-half  of  its  busi- 
ness. 

The  present  Constitution  of  the  state  was 
adopted  September  28,  1891.  It  requires  all 
property,  not  exempted  by  the  Constitution, 
to  be  taxed  ad  valorem,  at  Its  actual  cash 
value,  and  allows  in  addition  the  imposition 
of  taxes  based  on  income,  licenses,  and  fran- 
chises. Sections  170,  174,  Const  And,  as 
to  municipalities,  it  allows  them.  If  so  em- 
powered by  the  Legislature,  to  Impose  and 
collect  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occupa- 
tions, and  professions.  Section  181,  Const 
These  provisions  are  the  first  authority  con- 
ferred by  law  in  this  state  for  the  imposi- 
tion of  franchise  taxes.  In  pursuance  to 
these  sections  of  the  Constitution,  the  Legls- 
ature  has  provided  for  collecting  taxes  on 
franchises  by  the  state  and  counties,  and  au- 
thorized the  cities  also  to  Impose  and  collect 
taxes  on  the  same.  The  franchise  of  appellee 
was  assessed  by  the  State  Board  of  Valuation 
and  Assessment  for  each  of  the  years  1897, 
1898,  1899,  1900,  1901,  and  1902,  and  certified 
as  required  by  law  to  the  city  of  Frankfort 
The  city  was  attempting  to  collect  the  fran- 
chise tax,  under  tax.  levies  made  by  the  city 
for  each  of  these  years,  when  appellee 
brought  this  suit  enjoining  tbelr  collection  up- 
on the  ground  that  by  the  terms  of  the  con- 
tract above  set  out  all  Its  property.  Includ- 
ing its  franchise,  was  exempt  from  city 
taxes;  or.  If ^  not  exempt,  that,  by  the  said 
contract,  the*  city  had  undertaken,  for  a 
valuable  and  legal  consideration,  to  pay 
them,  and  that  It  ought  not  therefore  be  al- 
lowed to  violate  Its  contract  by  collecting 
them  from  appellee.  Appellee  also  pleaded 
in  bar  a  Judgment  of  the  Franklin  circuit 
court  affirmed  by  this  court,  in  which  it  had 
been  adjudged  and  held  that  the  contract 
was  valid  and  enforceable,  and  the  taxes  not 
collectible.  The  circuit  court  in  this  case 
adjudged  that  the  contract  was  binding  upon 
the  city,  and  enjoined  the  collection  of  the 
franchise  tax  Imposed  upon  so  much  of  ap- 
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pellee'B  property  as  was  engaged  In  tbe  mana- 
factore  and  sale  of  gas,  but  refused  to  en- 
join tbe  coUectipn  of  the  tax  imposed  on  tbe 
electric  ligbtlng  franchise.  Both  parties  have 
appealed. 

We  will  take  up  first  the  plea  of  former 
adjudication,  as  we  apprehend  that  what- 
ever has  been  adjudged  between  these  par- 
ties respecting  tbe  scope  anl  interpretation 
of  their  contract.  Is,  under  principles  of  law 
too  well  known  to  need  extended  citation, 
tbe  law  of  the  case  as  between  them.  Tbe 
former  Judgment  of  tbe  circuit  court,  which, 
on  appeal  to  this  court,  was  affirmed,  may  be 
found  set  forth  bi  the  opinion  delivered  Jan- 
uary 27,  1895,  In  Board  of  Councllmen  of 
the  City  of  Frankfort  v.  Capital  Gas  &  Elec- 
tric IJght  Company,  29  S.  W.  856,  16  Ky. 
Lew  Rep.  780.  It  was  urged  upon  that  ap- 
peal by  the  appellant  that  the  city  was  with- 
out power  to  contract  an  exemption  from 
taxation,  except  in  consideration  of  public 
serrice  rendered  by  tbe  grantee.  But  tbe 
court  was  not  disposed  to  rest  Its  opinion  on 
that  point.  Nor  was  tbe  point  decided.  Tbe 
court  said:  "Exemptions  from  taxation  are 
held  Invalid  because  it  Increases  the  tax  on 
property  not  exempt;  but  here,  if  tbe  city  is 
required  to  reimburse  the  appellee,  the  bur- 
den remains  the  same,  for,  if  taxes  are  col- 
lected from  tbe  appellee,  tbe  city  must  pay 
It  back.  Tbe  right  of  the  city  to  make  a 
disposition  of  its  gas  plant  Is  conceded ;  and, 
if  so,  the  city  council  were  tbe  sole  Judges 
of  the  consideration  to  be  paid,  and  this 
exemption  being  an  essential  part  of  the 
consideration,  its  terms  should  be  enforced. 
*  *  *  This  is  not  the  grant  of  a  mere 
privilege,  with  an  exemption  from  taxation 
in  the  exercise  of  corporate  rights  and  the 
use  of  corporate  property,  but  a  sale  by  the 
city  of  its  property  to  those  parties  upon  a 
consideration  of  $40,000,  with  other  cove- 
nants contained,  and  tbe  agreement  on  tbe 
part  of  the  city  to  pay  the  taxes.  This  Is  In 
fact  the  aRreeiuent  between  the  contracting 
parties,  and  that  it  must  have  been  regarded 
as  an  essential  feature  of  tbe  contract  Is  too 
plain  for  argument."  At  the  time  of  that 
controversy  tbe  franchises  of  corporations 
were  not  assessed  for  taxation  at  all  in  this 
state.  The  question  was,  therefore,  neither 
presented  nor  specifically  decided  whether  the 
corporate  franchise  of  appellee  was,  together 
with  its  tangible  property,  exempted  by  the 
contract  from  taxation. 

Appellee  Insists  that  the  contract  was  to 
exempt  all  the  property  of  appellee  from  city 
taxation,  or  to  pay  the  city  taxes  upon  It, 
which  is  the  same  thing  In  effect ;  while  ap- 
pellant contends  that  the  city  undertook  to 
exempt  only  that  which  It  was  selling.  Ap- 
pellee Insists  that  the  franchise  of  the  cor- 
poration was  then  as  It  Is  now  an  Integral 
part  of  all  Its  property — was  the  value  at- 
Inchlng  to  Its  property  by  virtue  of  its  using 
it  in  the  business  of  making  and  selling  gas 
for  lllumlnatiug  purposes;    that  when  the 


agreement  was  to  exempt  Its  property  so 
used,  It  necessarily  meant  to  exempt  the  val- 
ue of  the  use  as  well  as  the  value  of  tbe  lots 
and  material.  The  city  did  not  create  tbe 
corporation  to  which  it  sold.  It  had  no  con- 
trol over  tbe  amount  of  its  capital,  or  tbe 
uses  In  which  it  might  be  employed.  Tbe 
franchise  of  appellee  to  be  a  corporation  was 
granted  by  the  state,  not  the  city.  If  this 
■were  the  franchise  taxed  under  the  present 
revenue  laws,  we  would  have  less  doubt  con- 
cerning its  being  without  the  contract  But 
that  is  not  the  thing  upon  which  the  franchise 
tax  Is  laid.  The  right  to  be  a  corporation  is 
taxed  when  the  state  exacts  the  organization 
tax.  But  the  ad  valorem  tax  laid  upon  fran- 
chises of  the  public  service  corporations.  Is  a 
property  tax,  their  franchises  being  deemed 
property.  This  tax  is  laid  not  upon  the 
tangible  property  as  used,  but  upon  tbe  cor- 
poration, requiring  it  to  account  for  Its  value 
measured  by  the  value  of  all  Its  Intangible 
property.  This  Is  arrived  at  by  deducting 
whatever  value  is  placed  nirnn  Its  tangible 
property  from  the  total  worth  of  the  corpora- 
tion. Its  earning  capacity  engaged  In  the 
business  that  it  Is,  employing  whatever  tan- 
gible property  it  may,  whether  owned  by  It 
or  not,  that  is  reflected  by  Its  general  pros- 
perity, whether  in  dividends  to  stockholders, 
or  value  given  to  Its  shares  of  stock,  or  earning 
capacity  as  shown  by  Interest  paid  upon  its 
bonded  or  other  indebtedness,  this  la  tbe 
quality  that  Is  taxed.  It  is  the  quality  of  Im- 
personation which  a  corporation  has  and  ex- 
erdses  under  tbe  law,  which  has  a  value 
above  tbe  tangible  assets  of  tbe  corporation, 
that  the  Legislature  has  laid  hold  of  for  rais- 
ing revenue.  This  Is  gmerally  represented 
by  the  capital  stock  of  tbe  corporation,  and 
certainly  includes  tbe  capital  stock. 

If  the  contract  had  been  to  sell  appellee 
the  tangible  property  named  and  that  Is  all 
that  was  sold),  and  to  exempt  it  from  taxa- 
tion, we  would  have  little  hesitation  In  hold- 
ing that  the  exemption  did  not  embrace  the 
franchise  of  tbe  corporation.  But  the  con- 
tract was  not  so  limited.  It  exempted  tbe 
capital  stock  of  the  corporation  from  city 
taxation.  This  was  as  much  tbe  considera- 
tion for  the  property  sold  by  tbe  .city,  as  was 
tbe  exemption  of  the  tangible  property.  May- 
be the  appellant  would  not  have  bought  the 
old  plant  at  the  agreed  price  of  $40,000,  with 
6  per  cent.  Interest  for  40  years,  unless  It  had 
been  excused  from  paying  all  dty  taxes  on 
all  its  property.  Including  tax  on  Its  capital. 
At  least,  the  parties  have  so  agreed,  and  It 
has  previously  been  adjudged  getween  tbem 
that  what  was  exempted  was  a  part  of  the 
consideration  of  the  pale.  As  by  its  very  terms 
It  Includes  capital  stock,  and  as  tbe  franchise 
now  taxed  by  law  Is  the  enhanced  value  of  Its 
tangible  assets  (Henderson  Bridge  Company 
V.  Commonwealth,  99  Ky.  623,  31  S.  W.  486, 
29  L.  R.  A.  73),  we  feel  constrained  to  hold 
that  this  capital,  however  valued,  or  by  what- 
ever named  valued,  la  Included  within  the 
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contract  The  fonner  adjudication  between 
tbe  parties  was  that  the  attempted  exemption 
was  legal  and  binding  upon  the  city.  That 
leaves  nothing  for  decision  In  this  case,  ex- 
cept to  determine,  and  nntil  It  Is  determined, 
what  was  included  In  tbe  attempted  exemp- 
tion. We  thinli  a  fair  construction  of  the 
fonner  opinion  necessarily  Includes  tbe  fran- 
chise of  tbe  corporation  as  now  taxable  un- 
der the  laws  of  tbe  state. 

But  as  to  the  electric  light  plant  a  very  dif- 
ferent state  of  case  Is  presented.  The  city 
did  not  sell  an  electric  light  plant,  nor  did 
It  agree  to  exempt  an  electric  light  plant 
from  taxation.  In  People's  Electric  Light  & 
Power  Company  v.  Capital  Gas  &  Electric 
Light  Company,  116  Ky.  76,  76  S.  W.  280, 
this  same  contract  was  np  for  construction 
on  the  point  whether  It  conferred  any  right 
upon  appellee  to  operate  an  electric  light 
plant  In  the  city.  It  was  held  that  It  did  not. 
That  so  much  of  the  original  contract  be- 
tween the  city  and  the  Southern  Gas  Com- 
pany, of  which  appellee  is  the  assignee,  as 
pertained  to  "other  Illuminating  light"  was 
void,  as  tbe  Southern  Oas  Company  bad  nei- 
ther tbe  charter  right  nor  means  to  furnish 
such  light.  Appellee's  charter  does  autbor- 
ize  it  to  operate  an  electric  light  plant,  it 
seems,  but  Its  rights  to  the  exemption  claimed 
tn  this  suit  are  such  as  and  no  more  than  Its 
assignor,  the  Southern  Gas  Company,  ac- 
quired under  the  original  contract.  The  lat- 
ter company  having  no  authority  to  operate 
an  electric  plant,  a  covenant  to  It,  upon  what- 
ever consideration,  to  exempt  it  and  Its  as- 
signs from  future  taxation  upon  any  electric 
plant  they  might  thereafter  own  was  void; 
because  for  a  grant  to  be  valid  there  must  be 
a  grantee  then  capable  of  taking  the  grant 
In  1893  and  1895  when  appellant  and  appel- 
lee came  to  rearrange  their  contract  by 
which  tbe  latter  undertook  to  furnish  and 
the  former  to  purchase  so  much  of  electric 
lighting  In  lieu  of  gas  lighting,  that  was  a 
new  contract  Any  attempt  then  to  exempt 
the  property  of  appellee  from  taxation  In  eon- 
slderation  of  that  new  undertaking  to  furn- 
ish light  must  be  measured  by  its  own 
strength,  and  without  reference  to  any  bor- 
rowed force  from  the  previous  adjudication 
between  the  parties  concerning  an  entirely 
different  contract  This  contract  shows  that 
In  lieu  of  so  many  gas  lights  at  $24  per  year, 
appellee  was  to  furnish  appellant  a  certain 
less  number  of  electric  lights  at  $06.20  a 
year.  Appellant  also  agreed  then  to  exempt 
appellee  from  all  city  taxes,  or  to  pay  them 
Itself,  if  tbe  exemption  could  not  he  made. 
It  is  not  necessary  to  carry  the  investigation 
of  appellant's  power  to  make  such  an  ex- 
emption further  than  the  Constitution  of 
1801,  which  itself  fixes  the  exemption  of  prop- 
erty from  taxes,  excluding  all  other  exemp- 
tions. It  was  not  competent  for  appellant 
tben  to  bave  created  an  exemption  from  tax- 
es. No  city  can  now  barter  Its  power  of 
taxation,  whereby  special  privileges  or  favors 


may  be  obtained  at  such  and  such  a  price,  by 
which  the  public  burden  is  Increased  to  tbe 
unfavored  taxpayers.  All  taxes  must  now  be 
uniform.  Favoritism  cannot  be  accomplished 
any  more  by  purchase  than  by  gift  But,  we 
are  persuaded  there  was  not  a  purchase  of  the 
exemption  in  this  case.  It  was  a  gratuitous 
grant.  The  provision  that  if  appellee  had  to 
pay  tbe  taxes,  appellant  would  pay  it  just 
that  much  for  the  lights  was  In  the  nature 
of  a  security  from  the  city  that  it  would  ob- 
serve Its  grant.  If  this  arrangement  were 
enforceable,  then  a  city  could,  in  spite  of  the 
constitutional  prohibition,  indirectly  exempt 
any  property  within  the  city,  and  bind  all 
future  city  governments  to  observe  It.  The 
attempted  exemption  was  void.  If  appellee 
furnished  light  upon  such  consideration,  it 
was  entitled  upon  the  failure  of  the  consid- 
eration to  recover  upon  quantum  meruit. 
The  case  was  referred  to  the  commissioner  on 
this  point  But  there  was  no  proof  to  justi- 
fy the  belief  that  tbe  price  of  $96.20  per  light 
was  not  of  Itself  a  fair,  if  not  a  liberal,  price 
for  the  lights  furnished. 

Appellant  finally  contends  that  the  court 
did  not  give  a  proper  valuation  to  the  electric 
light  franchise  which  was  adjudged  liable  to 
city  taxation,  and  did  not  also  adjudge  that 
appellee  pay  the  taxes  on  its  tangible  prop- 
erty also  used  In  manufacturing  and  dis- 
tributing Its  electric  currents  for  lighting. 
We  find  nothing  in  this  record  upon  which  we 
could  give  a  better  estimate  of  appellee's  cor- 
porate franchise  employed  In  electric  lighting 
than  the  trial  court  adopted.  This  suit  in- 
volved franchise  taxes  only.  Appellant  has 
a  plain  remedy  for  collecting  the  taxes  upon 
the  tangible  property  of  appellee  that  Is 
liable. 

Upon  tbe  whole  case  we  find  no  error  In 
the  judgment;  consequently  it  is  affirmed 
upon  both  the  appeal  and  the  cross-appeal. 


COMMONWEALTH  v.  HILLIS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1906.) 

L  Pleading — ^Dcmubreb— Admissions. 

The  introdaction  of  evidence  to  support  a 
pleading  is  rendered  unnecessary  by  a  demurrer 
thereto,  which  is  overruled;  the  demnrrant  elect- 
ing to  stand  thereon. 

[Ed.  Note.— For  cases  in  point  see  vol.  S9, 
Cent.  Dig.  Pleading,  U  525-534.] 

2.  Same— Mattebs  to  be  Pbovbd— Stipuiji- 

TIONS. 

Where,  after  tbe  entry  of  an  order  overrul- 
ing a  demurrer  to  a  pleading,  the  parties  agree 
that  tbe  allegations  of  the  pleading  shall  be 
taken  as  true,  the  introduction  of  evidence  to 
support  the  pleading  la  unnecessary. 

[Ed.  Note.— For  cases  In   point,  see  vol.  39, 
Gent  Dig.  Pleading,  §  1225.] 

3.  Baii,  —  Relief    fbok    PoarEmjBE  —  Stat- 
utes.  * 

Cr.  Code  Prac.  (  96,  providing  that  where, 
before  final  adjournment  of  tbe  court,  defendant 
appears  and  satisfactorily  excuses  his  failure 
to  appear  at  the  time  specified  in  hia  bond,  the 
court  may  discharge  the  forfeiture  of  the  bond, 
refers  only  to  the  power  of  the  court  to  discharge 
the  forfeiture  during  the  term  at  wUcb  It  is 
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itained  tbereln.  Thereupon  the  court 
id  the  demnrrers,  thereby  adjudging 
i  matters  of  defense  relied  on  were 
t  to  Justify  the  setting  aside  of  the 
re  and  remission  of  the  amount  of 
d,  and  the  Judgment  complained  of 
tn  entered.  The  common^^ealth's  at- 
electlng  to  stand  upon  the  demurrers, 
1  to  the  Judgment,  and  by  this  appeal 
ts  reversal.  At  the  instance  of  the 
wealth,  Beach's  trial  under  the 
in  the  Indictment  was  continued  at 
m ;    but  at  the  September  term,  1906, 

tried  and  acquitted, 
insisted  for  appellant  that  the  facts 

in  the  answer  did  not  authorize  the 
It  appealed  from,  and,  moreover,  that 
f  was  offered  in  support  of  them.  As 
x>mplalnt  of  lack  of  evidence.  It  will 
Icient  to  say  that  its  Introduction 
idered  unnecessary  for  two  reasons: 
The  averments  of  the  answers  were 
id  by  the  demurrers.  Second.  The 
int  appearing  in  the  bill  of  excep- 
>llowing  the  order  overruling  the  de- 
3  presents  the  facts  as  fully  as  if 
d  been  testified  to  by  witnesses.  The 
jnt  was  as  follows:  "And  by  agree- 
if  parties  hereto,  the  allegations  of 
tswers  being  taken  and  accepted  as 
rltbout  additional  proof,  thereupon, 
ne  being  submitted  to  the  court.  It 
judged,"  etc.  In  support  of  the  claim 
e  facts  alleged  did  not  authorize  the 
nt  there  Is  but  one  authority  cited  by 

for  appellant.  Weddlngton  v.  Com., 
582.  There  was  in  that  case  an  effort 
aside  the  forfeiture  of  a  bail  bond 
grounds  that  the  defendant  had  been 
ed  by  the  reign  of  mob  law  In  the 
of  his  residence,  and  by  the  attempts 
and  of  so-called  "regulators"  to  as- 
te  him,  to  abscond.  The  circuit  court 
.  to  set  aside  the  forfeiture  upon 
n'ounds.  In  affirming  the  judgment 
ng  the  forfeiture,  this  court  held  that 
:ll  from  which  Weddlngton  fled  was 
.s  the  public  authorities  ought  and 
lave  protected  him  against,  and  that 
uld  have  applied  to  them  for  protec- 
,'hich  be  had  not  done,  therefore  be 
not  rely  upon  his  flight  as  a  ground 
ting  aside  the  forfeiture  of  his  bond. 
«ord  in  that  case  fails  to  show  that 
rendant,  Weddlngton,  had  surrendered 
>n   arrested  at  the   time  the  motion 

aside  the  forfeiture  was  made,  and 
allure,  as  we  shall  presently  see,  pre- 

the  circuit  court  from  granting  the 
asked.  We  think  the  Judgment  in  that 
ras  proper,  and  that  It  was  properly 
;d. 

re  are  two  ■  sections  of  the  Criminal 
>f  Practice  which  bear  upon  the  author- 


pear  and  satisfactorily  excuse  the  failure, 
the  court  may  discharge  the  forfeiture." 
This  section  hag  reference  only  to  the  power 
of  the  court  to  discharge  the  forfeiture  dur- 
ing the  term  at  which  it  was  taken,  and 
upon  the  defendant's  appearing  and  glvlnft 
a  satisfactory  excuse  for  his  failure  to  com- 
ply with  the  requirements  of  the  bond.  Sec- 
tion 98  provides  for  the  remission  of  ball  by 
the  court  before  Judgment.  Its  language  Is: 
"It,  before  Judgment  Is  entered  against  the 
ball,  the  defendant  be  surrendered  or  arrest- 
ed, the  court  may,  at  its  discretion,  remit  the 
whole  or  part  of  the  sum  specified  In  the 
ball  bond."  It  will  be  observed  that  the 
power  of  the  court  to  remit  the  "whole  or  any 
part  of  the  sum  speclfled  In  the  ball  bond 
cannot  be  exercised  after  Judgment  Is  en- 
tered against  the  ball.  The  remission  may 
be  granted  after  the  entering  of  the  order 
forfeiting  the  bail  bond,  but  It  must  be  done 
before  Judgment  Is  entered  against  the  ball, 
and  only  then  If  the  defendant  Is  in  custody, 
whether  resulting  from  bis  having  surrender- 
ed himself  or  hlg  arrest.  As  held  by  this 
court  In  Commonwealth  v.  Bowland,  4  Mete. 
225:  "The  power  of  the  court  to  remit,  In 
whole  or  In  part,  the  penalty  of  a  forfeited 
recognizance  (or  bail  bond)  Is  a  Judicial,  not 
an  arbitrary  discretion,  and  the  fact  that  the 
defendant  has  been  either  surrendered  or 
arrested  must  be  alleged  and  shown  In  the 
defense,  and  it  Is  Indispensable  to  the  exer- 
cise of  the  discretion  allowed  to  be  exercised 
by  the  court"  Yarborough  v.  Common- 
wealth, 89  Ky.  181,  12  S.  W.  143,  25  Am. 
St.  Bep.  524;  Commonwealth  v.  Thornton, 
1  Mete.  380;  Commonwealth  v,  Coleman,  2 
Mete.  882. 

The  Judgment  In  the  case  at  bar  does.  It 
Is  true,  set  aside  the  forfeiture,  but.  In 
meaning  and  effect.  It  also  remits  the  whole 
of  the  sum  speclfled,  in  appellee's  Beach's  ball 
bond,  as  allowed  by  section  98,  supra  (for- 
merly section  94  of  the  old  Code);  and,  while 
we  might  not  have  felt  authorized  to  re- 
verse the  Judgment  If,  Instead  of  remitting 
the  sum  speclfled  In  the  bail  bond,  It  bad  en- 
forced the  forfeiture,  we  are  unable  to  flnd 
In  the  record  any  reason  for  holding  that  In 
granting  the  remission  the  court  abused  the 
discretion  conferred  by  the  Code.  The  case 
of  Commonwealth  v.  Davidson,  1  Bush,  133, 
presents  a  state  of  fact  very  much  like  that 
of  the  case  at  bar.  The  appellee,  Davidson, 
was  indicted  In  the  Webster  circuit  court  for 
the  crime  of  willful  and  malicious  stabbing, 
and  was  admitted  to  bail  In  the  sum  of  $250, 
on  which  he  gave  Cobb  and  others  as  his 
sureties.  "Afterwards,  at  the  March  term, 
1865,  Davidson  failing  to  appear,  an  order 
was  made  forfeiting  the  recognizance,  and 
awarding  a  summons  thereon;  and,  at  the 
September  term,  1865,  the  summons  having 


Digitized  by 


Google 


876 


06  SOUTHWESTERN  REPORTER. 


(Ky. 


been  returned  executed,'  the  appellees  ap- 
peared and  moved  the  court  to  quash  the 
summons,  and  also  demurred  to  It,  and,  the 
motion  and  demurrer  being  overmled  by  the 
court,  and  the  attorney  for  the  commonwealth 
having  moved  the  court  for  Judgment  upon 
the  recognizance,  Davidson  suiTendered  him- 
self in  court,  and  his  sureties  moved  tbe 
court  to  remit  the  penalty  of  the  recogni- 
zance, and  after  examining  Davidson  upon 
oath,  and  hearing  the  testimony  of  another 
witness,  the  court  adjudged  a  remission  of 
the  entire  sum  specified  in  the  recognizance; 
and  from  this  Judgment  the  commonwealth 
prosecutes  this  appeal.  The  ninety-fourth 
[now  ninety-eighth]  section  of  the  Criminal 
Ck>de  of  Practice  provides:  If,  before  Judg- 
ment is  entered  against  the  bail,  the  defend- 
ant be  surrendered  or  arrested,  the  court 
may,  at  Its  discretion,  remit  the  whole  or 
part  of  the  sum  specified  in  the  ball  bond.' 
While  we  do  not  construe  this  provision  as 
conferring  on  the  court  an  arbitrary  and  un- 
limited discretion,  we  do  regard  it  as  vest- 
ing the  court  with  a  broad  legal  discretion 
over  the  subject  of  forfeited  ball  bonds,  not 
to  be  restrained  or  controlled  by  this  court 
unless  it  shall  appear  to  have  been  flagrant- 
ly and  manifestly  abused.  There  appears  to 
have  been  no  audi  abuse  of  the  discretionary 
power  of  the  court  In  this  case,  nor  any 
such  essential  error  In  its  rulings,  as  to  au- 
thorize a  reversal  of  the  judgment  Regard- 
ed as  a  witness  merely,  Davidson  was  cer- 
tainly competent  to  testify  in  behalf  of  him- 
self or  bis  sureties;  but  we  think  the  court 
In  its  discretion  bad  a  right  to  receive  his 
oral  statement  on  oath  In  lieu  of  a  written 
affidavit  as  a  foundation  on  which  to  base 
the  application  to  remit  the  penalty  of  tbe 
bond.  It  appeared,  moreover,  prima  fade 
at  least,  by  the  testimony  of  Crawford,  that 
the  nonappearance  of  Davidson  was  Induced 
by  a  fear  of  violence  to  his  life  or  person 
at  the  hands  of  soldiers.  Upon  the  whole, 
as  already  Intimated,  we  perceive  no  suffi- 
cient reason  for  reversing  the  judgment" 
Ix>ng  ago.  Chief  Justice  Marshall,  In  the 
case  of  D.  8.  v.  Feely.  Brock.  (TJ.  S.)  255, 
Fed.  Gas.  No.  15,082,  In  discussing  the  power 
of  the  court  to  remit  forfeitures,  forcefully 
said:  "It  is  not  an  unreasonable  power.  The 
object  of  a  recognizance  Is  not  to  enrich  the 
treasury,  but  to  combine  the  administration 
of  criminal  justice  with  the  convenience  of 
the  person  accused,  but  not  proved  to  be 
guilty.  If  the  accused  has,  under  circum- 
stances which  show  that  there  was  no  design 
to  evade  the  Justice  of  his  country,  forfeited 
his  recognizance,  but  repairs  the  default  as 
much  as  it  is  in  his  power  by  appearing  at 
the  succeeding  term,  and  submitting  himself 
to  the  law,  the  real  Intention  and  object  of 
the  recognizance  are  effected,  and  no  injury 
Is  done.  If  the  accused  prove  Innocent,  it 
would  be  unreasonable  and  unjust  in  the  gov- 
ernment to  exact  from  an  Innocent  man  a 
penalty,  intended  only  to  secure  a  trial,  be- 


cause the  trial  was  suspended.  In  consequence 
of  events  which  are  deemed  a  reasonable 
excuse  for  not  appearing  on  the  day  mention- 
ed in  the  recognizance.  If  found  guilty,  be 
must  suffer  the  punishment  intended  by  the 
law  for  his  ofTense,  and  it  would  be  unreason- 
able to  superadd  the  penalty  of  any  obligation 
entered  into  only  to  secure  a  trial.  The  rea- 
sonableness, then,  of  the  excuse  for  not  ap- 
pearing on.  the  day  mentioned  in  the  recog- 
nizance ought  to  be  examined  somewhere, 
and  no  tribunal  can  be  more  competent  than 
that  which  possesses  all  the  circumstances 
of  the  (H-iginal  offense  and  of  the  default'' 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  3, 
pp.  723-725. 

It  is  apparent  from  the  record  In  this  case 
that  the  default  of  Beach  was  not  willful, 
and  that  he  repaired  It  voluntarily,  and  with- 
out expense  to  the  state,  at  the  next  term 
of  the  court  following  the  return  of  the  in- 
dictment; that  when  the  lower  court  remit- 
ted the  penalty  of  his  bond,  and  discharged 
bis  sureties  from  their  obligation,  Beacb 
was  himself  before  the  court,  in  Its  custody, 
and  demanding  a  trial  of  the  Indictment 
against  blm.  There  was  no  time  during  his 
absence  from  the  state  when  there  could 
have  been  a  trial  of  his  case.  Therefore,  he 
did  not  in  fact  delay  the  trial,  or  obstruct  the 
course  of  Justice. 

Being  of  opinion  that  there  was  no  abuse 
of  discretion  upon  the  part  of  the  circuit 
court  the  judgment  Is  affirmed. 


COMMONWEALTH  v.  COAKLET. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1006.) 

PEBJUBT  —  iNniOTMENT  —  SUFFICIENCT  —  AU- 
TUOBITY  TO  .•VnillNISTEB  OaTH. 

Ky.  St.  1899,  c.  41,  i  1535,  provides  that 
no  application  to  contest  an  election  shall  be 
lieard,  unless  notice  be  given  in  writing,  signed 
by  contestant,  and  article  3  provides  that  im- 
mediately after  the  notice  either  party  may  pro- 
ceed to  take  proof  by  deposition.  An  indictment 
for  perjnry  charged  that  the  deposition  of  de- 
fendant was  taken  as  evidence  in  election  con- 
test proceedings  then  and  there  being  conducted 
"under  and  In  accordance  with  the  laws  of  Ken- 
tncky."  Held,  that  the  indictment  was  not  de- 
murrable on  the  ground  that  it  showed  that  the 
proof  was  being  taken  to  be  read  as  evidence 
in  a  contest  brought  before  the  Legislature  over 
a  seat  in  that  body,  and  that,  as  the  Legisla- 
ture had  not  assembled  and  no  contest  board  bad 
been  appointed  or  organized,  the  oath  was  not 
taken  on  a  subject  on  which  defendant  could  be 
legally   sworn. 

[Ed.  Note.— For  cases  in  point  see  toL  39. 
Cent.  Dig.  Perjury,  {§  72-75.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

Walter  Coakley  was  prosecuted  for  per^ 
jury,  and  from  a  judgment  sustaining  a  de- 
murrer to  the  indictment,  the  commonwealth 
appeals.  Reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  Indictment 

N.  B.  Hays,  Louis  B.  Wehle,  Gbas.  B. 
Morris,  and  J.  M.  Huffaker,  for  the  Common- 
wealth.   Edwards  &  Ogden,  for  appellee. 
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LASSINO,  J.  T^la  case  is  before  as  upon 
appeal  from  a  ruling  and  Judgment  of  the 
Jefferson  criminal  court  sustaining  a  de- 
murrer to  the  indictment.  The  indictment  in 
tliis  case  Is  similar  to  the  indictment  In  the 
case  of  the  Commonwealth  v.  Henry  Schwle- 
ters,  93  S.  W.  692,  29  Ky.  Law  Rep.  417, 
and,  but  for  the  fact  that  counsel  for  ap- 
pellee raises  a  point  In  this  case  not  raised  in 
that  case,  It  would  be  reversed  on  the  author- 
ity of  that  case. 

Counsel  for  appellee  Insists  that,  as  the 
Indictment  shows  that  the  proof  was  being 
taken  to  be  read  as  evidence  in  a  contest 
which  was  to  be  brought  before  the  Legisla- 
ture over  a  seat  in  that  body,  and  that,  as 
the  Legislature  had  not  as  yet  assembled  and 
consequently  no  contest  board  been  appointed 
and  organized,  the  oath  administered  was  not 
taken  on  a  subject  in  which  appellee  could 
be  legally  sworn,  and,  therefore,  that  the  de- 
murrer was  properly  sustained,  and  the  in- 
dictment dismissed.  Section  1535,  c.  41,  Ey. 
St.  1899,  provides:  "No  application  to  contest 
the  election  of  an  ofDcer  shall  be  heard,  un- 
less notice  thereof,  In  writing,  signed  by  the 
party  contesting  is  given."  And  article  3, 
{  1535,  chapter  41,  provides  that  "immediately 
after  such  notice  either  party  may  proceed  to 
take  proof  by  deposition,  under  the  same 
rules  and  regulations  that  govern  the  taking 
of  depositions  in  actions  In  equity,  except 
that  no  commission  shall  be  required  for  tak- 
ing a  deposition  out  of  the  state."  It  seems 
that,  by  oversight  of  the  compiler,  this  provi- 
sion of  the  Kentucky  Statutes  was  omitted 
from  the  last  edition  of  the  Kentucky  Stat- 
utes, but  as  there  is  nothing  In  the  last 
edition  of  the  Kentucky  Statutes  in  any  way 
modifying  or  even  by  implication  repealing 
this  provision  regulating  the  taking  of  proof 
In  contest  cases,  the  same  Is  still  in  full 
force  and  effect  And  as  the  indictment  pro- 
vides.that  the  deposition  of  said  appellee  was 
taken  as  evidence  in  the  contest  proceedings, 
■which  were  then  and  there  being  conducted 
under,  and  in  accordance  with,  the  laws  of 
Kentucky,  we  take  it  that  this  is  a  substan- 
tial averment  that  the  notice  had  been 
piven,  and,  therefore,  the  oath  taken  by  ap- 
pellee was  on  a  subject  about  which  he  could 
bo  and  was  legally  sworn. 

The  Judgment  Is  therefore  reversed,  with 
Instructions  to  the  tritil  court  to  overrule  the 
demurrer. 


ROBINSON.  County  Oerk,  v.  McCANDLESS. 
{Court  of  Appeals  of  Kentucky.  Oct  23,  1906.) 
1.  Officeks— PiixiNG  Vacancies— Time  fob 

Hoi,T)INO   Et-ECnON— COlfUONWBALTU'S  AT- 
TOBNEY. 

Const  I  97,  creates  the  office  of  common- 
wealth's attorney  as  a  district  elective  office  co- 
extensive with  the  circuit  judicial  district,  and, 
beKlnning  with  1897,  an  election  to  fill  such 
office  is  required  to  be  held  every  six  years. 
8f>ction  152  provides  for  the  fillini;  of  vacancies 
in  elective  offices,  and,  if  a  vacancy  occurs  in 


a  district  office  more  than  three  months  before 
a  regular  election,  in  the  district  in  which  the 
vacancy  exists,  at  which  state  or  district  officers 
are  to  be  elected,  the  vacancy  is  filled  by  ap- 
pointment until  such  election.  In  June,  190(>, 
one  was  appointed  to  fill  a  vacancy  in  the  office 
of  commonwealth's  attorney  in  the  Tenth  ju- 
dicial district.  Held,  that  the  election  of  the 
successor  of  the  appointee  should  be  held  at 
the  election  In  November,  1906,  for  the  office 
of  judge  of  the  Court  of  Appeals  in  the  Third 
appellate  district,  which  includes  all  the  coun- 
ties inclnding  the  Tenth  circuit  judicial  district. 
2.  Mandamus— Ghodhds— County  Officees — 

Refusai,  to  Place  Name  on  Ballot. 

Mandamus  will  lie  against  a  county  court 
clerk  of  one  of  the  counties  of  a  judicial  district 
who  refuses  to  print  on  the  official  ballot  the 
name  of  one  entitled  to  have  his  name  printed 
thereon  as  a  candidate  for  the  office  of  common- 
wealth's attorney. 

[Ed.  Note.— For  cases  In  point  see  vol.  33, 
Cent  Dig.  Mandamus,  §|  150-157.] 

Appeal  from  Circuit  Court,  Larue  County. 

"To  be  officially  reported." 

Mandamus  by  D.  A.  McCandless  to  compel 
W.  A.  Robinson,  as  county  clerk,  to  place  re- 
lator's name  on  the  official  ballot  as  candi- 
date for  office  of  commonwealth's  attorney  for 
the  Tenth  judicial  -district.  From  a  Judg- 
ment awarding  the  writ,  respondent  appeals.' 
Affirmed. 

O'Meara  &  James,  for  appellee. 

O'RBAR,  J.  By  section  97  of  the  Consti- 
tution the  office  of  commonwealth's  attorney 
is  created.  It  is  a  district  office,  coextensive 
with  the  circnit  Judicial  district.  It  Is  an 
elective  office.  The  term  is  six  years.  Begin- 
ning with  the  year  1897  an  election  to  fill 
that  office  is  required  to  be  held  every  six 
years.  Hence  the  last  genera]  election  for 
that  office  was  held  November,  1903,  for  the 
term  ending  in  January,  1910.  At  the  elec- 
tion held  In  the  Tenth  Judicial  district,  No- 
vember, 1903,  D.  J.  Wood  was  elected  com- 
monwealth's attorney  for  the  ensuing  term. 
He  died  June  11,  1906.  The  Governor  ap- 
pointed appellee  to  the  vacancy  till  an  elec- 
tion therefor.  Appellee  has  been  regularly 
and  duly  nominated  for  election  to  All  the 
vacancy.  The  question  for  decision  on  this 
appeal  is,  when  Is  that  election  required  to 
be  held? 

Section  152  of  the  Constitution  provides  for 
filling  all  vacancies  In  elective  offices.  If  the 
vacancy  occur  in  a  district  office  more  than 
three  months  before  a  regular  election  in  thg 
district  In  which  the  vacancy  exists  at  which 
state  or  district  officers  are  to  be  elected,  or 
If  the  term  does  not  expire  at  such  election, 
then  the  vacancy  Is  filled  by  appointment  till 
such  election,  and  thereafter  by  election  by 
the  voters  of  the  district  A  regular  election 
is  to  l>e  held  in  this  state  November,  1906, 
for  representatives  in  Congress.  But  thst  is 
not  a  district  office  within  the  meaning  of 
the  section.  Elections  to  fill  vacancies  in 
state,  county,  and  district  offices  have  refer- 
ence to  such  offices  as  are  filled  under  the 
state  government  But  there  is  also  an  elec- 
tion to  be  held  November,  1900,  for  the  office 
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of  Judge  of  the  Court  of  Appeals  In  the  Third 
appellate  district.  That  Is  a  state  office 
elected  by  a  district,  and  is  one  of  the  offices 
to  be  filled  by  regular  election  contemplated 
by  section  152  providing  at  what  elections 
vacancies  in  district  and  other  offices  may  al- 
so be  filled  by  election.  The  Third  appellate 
district  Includes  all  the  counties  including 
the  Tenth  circuit  judicial  district.  Therefore 
there  is  to  be  a  regular  election  In  November, 
1906,  to  elect  a  state  or  district  officer  within 
the  same  territory  In  which  there  Is  a  vacan- 
cy In  the  office  of  commonwealth's  attorney, 
and,  as  that  vacancy  occurred  more  than 
three  months  before  November,  1906,  and  the 
term  of  the  office  will  not  expire  with  that 
election,  the  vacancy  must  be  filled  after  that 
date  by  the  person  elected  to  fill  It  at  that 
election.  Eversole  v.  Brown,  53  8.  W.  527, 
21  Ky.  Law  Rep.  925;  Donelan  v.  Bird,  118 
Ky.  178,  80  8.  W.  796.  As  the  vacancy  must 
be  filled  at  the  election  in  November,  1906, 
and  as  appellee  was  entitled  by  virtue  of 
his  nomination  to  have  his  name  printed  on 
the  official  ballot  as  a  candidate  at  that  elec- 
tion, the  writ  of  mandamus  against  a  connty 
court  clerk  of  one  of  the  counties  of  the  dis- 
trict who  refused  to  so  print  his  name  on  the 
ballot  was  proper. 
Judgment  affirmed. 


HOME  INS.  CO.  OF  NEW  YORK  v.  BAL- 
LBW  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  19.  1906.) 

1.  Pleading — Amendment— Depasture. 

Plaintiff  sued  on  a  policy  of  fire  insurance ; 
the  original  petition  alleging,  as  an  excuse  why 
a  forfeiture  for  nonpayment  of  the  premium 
should  not  be  enforced,  that  it  was  agreed  when 
the  policy  was  taken  that  she  should  not  be 
held  strictly  to  the  time  of  payment  fixed  in  the 
premium  note.  She  thereafter  filed  an  amend- 
ment, alleging,  as  additional  reasons  why  a 
forfeiture  ought  not  to  be  enforced,  that  a 
tender  of  the  premium  had  been  made  by  plain- 
tiff's representative  prior  to  the  maturity  of  the 
premium,  but  that  the  ag6nt  had  directed  the 
sending  of  the  checlc  at  any  time  during  the 
succeeding  week,  and  that  before  that  time  ex- 
pired the  property  burned.  Held,  that  the 
amendment  aid  not  constitute  a  departure  from 
the  original  petition. 

2.  Insurance— FoRFEiTUBES— Waives. 

An  insurer  has  power  to  waive  forfeiture 
of  a  policy  through  its  agent. 

5.  Same— Evidence. 

In    an    action   on    a   fire   policy,   evidence 
held  to  warrant   a  finding  that   defendant  had 
waived  payment  of  premiums  on  the  day  speci- 
fied. 
4.  Judgment— Confobmity  to  Pleadings. 

Where,  in  an  action  on  a  policy,  insurer 
did  not  ask  for  a  recovery  of  an  unp.iid  premi- 
um, failure  of  the  court  to  give  credit  for  such 
premium  in  the  judgment  for  plaintiff  was  not 
error. 

[Ed.  Note.— For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  §§  34-37.] 

6.  Same— Res  Judicata- Matters  rot  in  Is- 
sue. 

Where,  in  an  action  on  a  policy,  insurer 
did  not  seek  to  recover  an  unpaid  premium, 
a  judgment  for  plaintiff  was  not  a  bar  to  in- 


surer's right  to  subsequently  recover  such  pre- 
mium. 

[Ed.  Note.— For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  SS  1102-1106.] 

Appeal  from  Circuit  Court,  Garrard: 
County. 

"Not  to  be  officially  reported." 

Action  by  Jane  Ballew  and  others  against 
the  Home  Insurance  Company  of  New  York. 
From  a  Judgment  for  plaintiffs,  defendavt 
appeals.    Affirmed. 

Wm.  O.  Bradley,  for  appellant  W.  I. 
Williams,  for  appellees. 

NUNN,  J.  On  the  10th  day  of  February,. 
1902,  the  appellant  Issued  to  the  appellee  a 
policy  of  Insurance  on  her  dwelling  honse 
for  five  years  for  the  sum  of  $1,500,  the 
total  premium  amounting  to  $105,  one-fifth 
of  which  was  paid  at  that  time,  and  for  the- 
balance  the  appellee,  through  her  agent,  Joe 
Burnslde,  executed  a  note  for  $84,  which 
was  to  be  paid  In  four  annual  Installments 
of  $21  each;  the  payments  of  the  same  to- 
be  made  on  the  1st  day  of  each  succeeding 
February  until  the  full  amount  was  paid. 
It  was  stipulated  in  the  policy,  and  also  la- 
the note,  that  the  appellant  should  not  be- 
liable  for  any  loss  or  damage  resulting  ta 
the  property  therein  described  while  any 
Installment  due  on  the  note  given  for  the 
premium  remained  past  due  and  unpaid,  and. 
It  was  further  stipulated  that  the  Instair- 
ments  must  be  paid  to  the  Home  Life  In- 
surance Company  at  Its  Western  Farm  De- 
partment office  in  Chicago,  III.,  or  to  a  per- 
son  or  persons  especially  authorized  to  col- 
lect the  same  for  the  company.  Appellee 
paid  the  first  installment  on  the  note  to 
appellant's  agent  at  Lancaster  about  five  days 
after  it  became  due.  The  second  payment 
was  made  to  ti)e  same  agent  at  the  same 
place  about  15  days  after  the  1st  of  Febru- 
ary, 1904.  The  installment  that  fell  due 
the  1st  of  February,  1906,  was  not  paid,  and 
the  honse  was  destroyed  by  fire  on  the  sa 
day  of  February,  1005.  Appellant  refused 
to  pay  the  loss,  for  the  reason  that  the 
Installment  due  It  on  February  1st  was  past 
due  and  unpaid  at  the  time  of  the  fire.  Ap- 
pellee then  Instituted  this  action  upon  the 
policy,  alleging  that  it  was  In  full  force  and 
effect;  that  the  insurance  began  on  the  10tl» 
day  of  February,  and  that  each  paypient 
continued  it  for  one  year  thereafter;  that, 
as  the  fire  occurred  on  the  3d  day  of  Feb- 
ruary, the  last  Installment  on  the  premium 
paid  by  her  continued  the  Insurance  for  seven 
days  after  the  fire  occurred.  She  did  not 
allege,  however,  that  the  taking  of  the  note 
and  fixing  the  date  of  payment  as  of  the  Ist 
of  February  was  made  by  fraud  or  mistake. 
Before  an  answer  was  filed,  the  appellee 
tendered  an  amended  petition,  in  which  she 
alleged  that,  at  the  time  the  contract  for 
the  policy  was  made,  it  was.  distinctly  agreed, 
and  understood  between  her  representative 
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and  the  agent  of  the  appellant  that  she 
was  not  to  be  held  strictly  to  the  time  of 
payment  fixed  In  the  note,  bat  that  a  fail- 
ore  to  pay  the  premium  on  the  precise  day 
mentioned  therein  would  not  be  taken  ad- 
vantage of,  and  would  not  affect  the  in- 
surance; that  it  would  continue  in  force; 
that  she  had  failed  to  pay  the  two  preceding 
premiums,  as  stated,  upon  the  date  they 
were  due,  but,  on  payment  being  made  to 
appellant's  agent  at  Lancaster,  he  made  no 
protest  becanse  of  the  delay ;  and  this  was 
In  accordance  with  their  agreement  relative 
to  the  payments.  Further,  that,  on  the  23d 
day  of  January  next  preceding  the  fire,  ap- 
pellee's representative,  Joe  Bumside,  met 
appeUant's  agent  in  the  streets  of  Lancaster, 
and  was  told  by  him  that  the  premium  on 
appellee's  dwelling  house  would  soon  be 
due ;  that  Bumside  had  the  money  then,  and 
offered  to  pay  It  for  the  appellee.  Just 
at  that  moment,  however,  some  one  called 
the  agent  away,  and  as  he  started  off  he 
said  to  Bumside,  "Send  me  a  check  for  the 
premlnm  any  time  next  weeic,  and  that  will 
be  all  right."  Bumside  answered  that  be 
would  do  it  The  fire  occurred  before  the 
next  weeli  expired.  Appellee  alleges  that, 
by  these  actions  and  conduct  on  the  part 
of  appellant's  agent,  it  waived  the  condi- 
tions of  its  policy  heretofore  recited.  Ap- 
pellant controverted  ail  the  allegations  made 
by  the  appellee,  and  denied  any  liability  on 
the  policy  by  reason  of  the  failure  of  ap- 
pellee to  pay  the  premium  installment  when 
due.  The  case  was  tried,  and  resulted  in  a 
verdict  In  favor  of  the  appellee  for  the  full 
amount  of  the  policy. 

Appellant  contends  that  the  court  erred  In 
permitting  the  amended  petition  to  be  filed, 
for  the  rea.son,  as  It  claims,  that  there  was 
a  new  cause  of  action  set  up  by  the  same. 
To  this  proposition  we  cannot  agree.  Appel- 
lee's cause  of  action  was  based  upon  the 
policy.  In  the  original  petition  she  stated 
why  the  policy,  from  her  standpoint,  was 
valid  and  binding  upon  the  appellant.  Af- 
terwards she  filed  an  amendment,  in  which 
she  set  up  additional  reasons  why  appellant 
should  pay  the  amount  provided  in  the  con- 
tract of  insurance.  This  was  not  a  departure 
from  the  original  cause  of  action.  See 
Adams  Oil  Co.  t.  Christmas  &  Hughes,  101 
Ky.  564,  41  8.  W.  545.  The  evidence  of  ap- 
pellee tended  to  establish  the  truth  of  the 
allegations  of  the  amended  petition;  that  of 
appellant  contradicted  the  same.  Appellant 
admitted  the  payment  of  the  two  preceding 
premiums  after  the  date  when  due,  and  its 
agent,  in  substance,  made  the  following  state- 
ment with  reference  to  the  alleged  conversa- 
tion of  Jannary  23,  1005:  That  he  called 
Bomside's  attention  to  the  fact  that  the  next 
installment  on  the  premium  would  be  due  In 
a  few  days,  and  Bumside  said  that  he  did 
not  have  the  money  with  which  to  pay  it 
then,  but  wotdd  send  him  a  check  for  it  next 
week,  which  he  answered  would  be  all  right 


The  opinions  of  this  court  in  the  follow- 
ing cases  sustain,  the  proposition  that  in- 
surance companies  can,  by  their  agents,, 
waive  the  forfeiture  of  a  policy:  Mudd  v. 
German  Insurance  Co.,  56  S.  W.  977,  23  Ky. 
Law  Rep.  308;  Johnson  v.  Southern  Mutual 
Life  Insurance  Co.,  79  Ky.  403 ;  Phoenix  In- 
surance Co.  V.  Spiers  &  Thomas,  87  Ky. 
285,  8  S.  W.  453;  Home  Insurance  Co.  v. 
Mears,  105  Ky.  323,  49  S.  W.  81;  Walls  v. 
Home  Insurance  Co.,  71  S.  W.  650,  24  Ky. 
Law  Rep.  1452 ;  Home  Insurance  Company  of 
New  York  v.  Holder,  74  S.  W.  207,  24  Ky. 
Law  Rep.  2483.  In  the  last  case  cited,  upon 
the  subject  of  waiver  and  forfeiture,  the 
court  said:  "'While,  however,  the  time  of 
payment  of  a  premium  is  of  the  essence  of 
a  contract  of  insurance,  and  while  the  con- 
ditions of  a  policy,  which  the  court  regards- 
as  valid,  cannot  be  held  to  be  meaningless, 
or  be  avoided,  save  for  a  sufficient  cause, 
yet  forfeitures  are  not  regarded  with  favor. 
The  belief  long  prevailed  that  the  insurance- 
business  could  not  be  carried  on  without  the- 
power  to  impose  the  most  stringent  condi- 
tions for  delinquency,  owing  to  the  fact  that 
prompt  payments  constitute  Its  very  life: 
and,  while  this  is  so,  yet  more  liberal  views 
have  properly  obtained  of  late,  and  the  oon- 
tract  will  be  liberally  construed  as  to  the 
insured.  We  do  not  mean  by  this  that  the- 
law  will  not  uphold  a  condition  in  a  policy 
which  is  not  illegal  and  contrary  to  public 
policy,  but  that  a  court  w^lll  seize  hold  of  a 
reasonable  excuse  to  avoid  forfeiture.  If, 
for  instance,  the  Insured  can  show  some  rea- 
sonable excuse  for  nonpayment  of  a  premium, 
based  upon  the  conduct  of  the  insurer,  the- 
policy  will  not  be  regarded  as  forfeited.'  It 
Is  further  shown  in  the  proof  that  one  or 
two  of  the  previous  premiums  were  paid  aft- 
er their  maturity  without  objection  or  com- 
plaint or  forfeiture  or  lapse,  and  it  Is  shown 
by  the  note  of  appellee  to  appellant's  agent 
that  It  was  his  purpose  to  retain  the  pre- 
mium until  he  ascertained  the  additional 
cost  occasioned  by  the  tenancy  permit  and 
to  remit  it  all  at  one  time,  and  the  statement 
by  appellant's  agent,  Porter,  to  appellee's 
agent,  Halteman,  In  effect  that  this  would  be 
all  right  this,  in  our  opinion,  was  sufficient 
to  lull  appellee  into  feeling  that  he  was  se- 
cure, and' that  his  Interests  were  protected." 
See,  also,  the  case  of  Continental  Insurance 
Company  of  New  York  v.  Browning,  114  Ky. 
18.5,  70  S.  W.  660,  the  facts  of  which  are  In  a 
great  measure  similar  to  those  in  the  case 
at  bar.  In  view  of  the  alleged  understanding 
and  agreement  at  the  time  the  policy  was- 
issued,  and  appellant's  permitting  appellee 
to  pay  the  two  previous  premium  install- 
ments some  days  after  they  were  due,  with- 
out complaint  or  objection,  and  appellee's 
version  of  the  conversation  which  took  place 
between  her  representative  and  the  agent 
of  appellant  on  the  23d  day  of  January,  1905, 
we  think  appellee  was  led  into  the  belief 
that  her  policy  of  insurance  would  not  lapse 
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or  be  forfeited  because  of  her  failure  to  pay 
the  premium  Installment  on  tbe  precise  day 
fixed  In  tbe  policy  and  note. 

Appellant  also  contends  that  tbe  court 
erred  in  falling  to  give  credit  In  ttie  judg- 
ment for  the  unpaid  premium  Installments. 
It  is  sufllclcnt  to  say  on  this  point  tbat  tbe 
appellant  did  not  ask  in  its  pleading  for  a 
recovery  of  tbe  unpaid  premium.  It  is  en- 
titled to  recover  tbe  same,  and  it  is  not 
barred  from  so  doing  by  this  procedure. 

For  these  reasons,  the  judgment  of  tbe 
lower  court  is  affirmed. 


WHITWORTH   et   al.   v.    POOL. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1906.) 

1.  Appbai.  —  Habmlebs  Ebbob  —  RnuRQ  on 
Demurbeii. 

Plaintiff  sought  damages  for  defendants' 
refusal  to  convey  land  as  agreed.  Defendants 
answered  tbat  the  writing  did  not  contain  all 
the  agreement,  alleging  other  conditions,  and 
sought  m)ecific  performance  of  tbe  agreement 
as  stated  by  tbem.  A  demurrer  to  so  much 
of  the  answer  as  asked  for  specific  performance 
was  sustained,  but  defendants  were  permitted 
to  Introduce  evidence  that  the  contract  was 
as  they  alleged.  Held  that,  If  the  court  was 
correct  in  its  conclusion  that  the  writing  con- 
tained the  contract,  the  ruling  on  the  demurrer, 
if  error,  was  not  prejudicial   to  defendants. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal   and  Error,   g§  4089^105.] 

2.  Samk— Questions   of  Fact— Findings  of 

CO0BT. 

Where,  in  an  ordinary  action,  the  court 
is  required  by  the  parties  to  pass  on  the  facts, 
its  judgment  will  be  given  the  same  weight  as 
a   verdict 

[Ed.  Note.— For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  SS  3955-3969.] 

8.  Vbndob  and  Pubchasek— Failube  to  Con- 

VET — Dauaoes. 

The  measure  of  damages  for  failure  to  con- 
vey land  as  agreed  was  the  difference  between 
the  contract  price  and  what  the  land  was  worth 
on  the  market. 

[Ed.  Note.— For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §{  1047- 
1048.J 

4.  Appead— Habkless  Ebbob. 

In  an  action  for  failure  to  convey  land 
as  agreed,  an  error  of  the  court  In  computing 
damages  in  estimating  the  value  of  the  land  as 
of  the  date  of  tbe  contract  instead  of  the  date 
the  deed  was  to  have  been  made  was  not  preju- 
dicial to  defendant  where  tbe  evidence  showed 
that  there  was  no  decrease  in  the  value  of  tbe 
land  after  tbe  date  of  tht  contract 

5.  Frauds,   Statute  oj^Wbiti no— Descrip- 
tion or  Land. 

A  contract  as  follows:  "Waitman,  Ky., 
December  2.'Jrd,  1901.  We  have  this  day  sold 
to  J.  our  farm  on  which  we  reside,  on  the  Texas 
road,  containing  ninety  acres,  more  or  less, 
for  the  sura  of  ?2,000.00,  $50.00  received,  bal- 
ance $l,9.'>0.00,  to  be  paid  when  deed  is  made," 
sufficiently  described  the  land ;  Waitman  being 
a  station  in  a  certain  county  on  a  railroad 
commonly  known  as  the  "Texas"  road. 

6.  Same— SiGNATUBE— AcTnoRiTT  of  Agent. 

Under  the  statute  of  frauds,  requiring  the 
writing  to  be  signed  by  the  party  to  be  charged 
or  his  authorized  agent,  it  is  not  necessary  that 
the  authority  of  the  agent  to  make  an  executory 
contract  for  the  sale  of  land  should  be  in  writ- 
ing. 

[Ed.  Note.— For  cases  In  point,  see  vol.  23, 
>nt  Dig.  Frauds,  Statute  of,  i§  254,  255.] 


7.  Same— Sionatube  bt  Agent. 

.\n  agent  having  anthority  to  sign  his 
principal's  name  to  a  contract  governed  by  the 
statute  of  frauds  need  not  indicate  that  the 
signature  is  by  the  agent 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent  Dig.  Frauds,  SUtute  of,  }{  251,  252.] 

8.  Same— SiONATUBB  bt  Agent— Evidence— 

SUFFICIENCT. 

Where  a  vrife  signed  her  husband's  name 
to  a  contract  governed  by  tbe  statute  of  frauds 
his  subsequent  offer  to  deliver  a  deed,  even 
though  it  was  defective,  was  a  recognition,  and 
evidence,  of  her  authority. 

9.  Same. 

Ehrldence  held  sufficirait  to  show  that  a 
wife  had  authority  to  sign  her  husband's  name 
to  a  contract  governed  by  the  statute  of  frauds. 

10.  Vendob  and  PoBcnASEB— Contkact  fob 
Saxe  of  Lahi}— Intebest  to  be  Conveyed. 

Where  a  contract  was  merely  for  the  sale 
of  land  at  a  specified  price  "to  be  paid  wheg  deed 
is  made"  it  would  be  presumed  that  the  deed 
was  to  be  one  of  general  warrant. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  48. 
Cent  Dig.  Vendor  and  Purchaser,  |f  306,  307.] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  James  Pool,  by  his  next  friend, 
against  Mary  Whltworth  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

W.  Scott  Morrison,  for  appellants.  Millet 
&  Todd,  for  appellee. 

SETTLE,  J.  This  action  was  instituted 
in  tbe  lower  court  by  the  appellee,  James 
Pool,  an  Infant,  who  sues  by  his  next  friend, 
J.  H.  Nelson,  against  the  appellants,  Mary 
Whltworth  and  R.  J.  Whltworth,  to  recover 
damages  for  an  alleged  breach  of  a  contract 
contained  in  the  following  writing:  "Walt- 
man,  Ey.,  December  23rd,  1901.  We  bare 
this  day  sold  to  James  Pool  our  farm  on 
which  we  reside,  on  tbe  Texas  road,  contain- 
ing ninety  acres,  more  or  less,  for  tbe  sum 
of  $2,000.00,  $60.00  received,  balance  $1,- 
950.00,  to  be  paid  when  deed  Is  mad&  Mary 
Whltworth.    R.  F.  Whltworth.    James  Pool." 

Tbe  joint  answer  of  the  appellants  sets 
up  the  following  grounds  of  defense:  (1) 
That  the  writing  evidencing  the  alleged  con- 
tract does  not  sufficiently  describe  tbe  land. 
(2)  That  the  writing  was  not  signed  by  R. 
F.  Whltworth,  but  that  his  name  appearing 
thereto  was  signed  by  bis  wife,  Mary  Whlt- 
worth, without  authority  from  him.  (3) 
That  tbe  writing  does  not  contain  all  the 
contract  made  by  tbe  parties,  being  correct 
only  in  its  statement  of  tbe  consideration, 
amount  paid  and  to  be  paid,  and  description 
of  the  land,  but  omitting,  by  fraud  or  mistake 
of  tbe  draftsman,  to  state  the  following 
additional  features  of  the  contract  as  actual- 
ly made  by  tbe  parties,  viz. :  Tbat  appellee 
would  accept  from  appellants  a  deed  to  tbe 
land  without  covenant  of  general  warranty; 
that  appellants  should  be  allowed  to  remove 
a  certain  pump  tben  in  ose  on  tbe  land  by 
James  Hoskins;  and  tbat  appellee  would 
fulfill  appellants'   contract  with   Will   and 
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5  specific  performance  as  corrected, 
coart  below  sustained  a  demurrer  to 
b  of  the  answer  as  sought  tbe  specific 
lance.    The  afflrmatlve  matter  of  the 

was  trriversed  by  reply.  It  Is  unnec- 
to  decide  whether  the  court  erred  In 
Ing  the  demurrer,  for  It  appears  from 
ord  that  appellants  were  allowed  to 
ce  evidence  to  show  that  the  contract 

claimed  by  them,  and,  if  the  court 
rrect  in  the  conclusion,  that  the  wrlt- 
ttnins  the  true  contract  between  the 

It  follows  that  the  error,  if  any  there 
1  sustaining  the  demurrer,  was  not 
clal  to  the  appellants.  There  were 
als  of  the  case.  On  tbe  first  the  ]u- 
rned  a  verdict  in  appellee's  favor  for 
On  appellants'  motion  this  verdict 
:  aside,  and  a  new  trial  granted  them, 
the  case  was  again  called  for  trial 
rties  waived  a  Jury,  and  submitted 

tbe  law  and  the  facts  to  the  court, 
endy    intimated,    the    court    was    of 

that  the  writing  in  question  truly 
tbe  contract,  and  that,  for  the  breach 

appellee  was  entitled  to  recover  of 
ots  $300  in  damages.     And  for  this 

judgment  was  duly  entered.     It  la 

for  appellants  that  the  lower  court 
Q  refusing  them  a  second  new  trial, 
it  the  Judgment  should  be  reversed. 
!  our  examination  of  the  evidence,  and 
rt's  separate  conclusions  of  law  and 
e  are  satisfied  that  the  writing  filed 
le  petition  substantially  expresses  the 
t  made  by  the  parties,  and  if  in  doubt 
t,  we  would  not  be  authorized  to  dis- 
le  Judgment,  for.  In  an  ordinary  ac- 
ben  the  court  is  required  by  the  par- 
perform  the  work  of  a  Jury  by  pass- 
in  tbe  fadits,  its  Judgment  will  be  glv- 
same  weight  and  consideration  that 
tie  given  tbe  verdict  of  a  properly  In- 
1  Jary.  In  fixing  the  damages,  the 
adopted  the  proper  criterion.  The 
e  of  damages  was  the  difference  be- 
vbat  appellee  was  to  pay  for  the  land, 
lat  It  was  worth  on  the  market.  The 
rand  from  tbe  evidence  that  the  land, 
time  of  its  purchase  by  appellee,  was 
$2,300,  which  was  $300  in  excess  of 
le  was  to  pay  for  it  This  finding 
Illy  sustained  by  the  proof,  and  the 
at  tbe  value  was  estimated  as  of  the 
'  the  contract  instead  as  of  tbe  date 
!d  was  to  be  made,  was  not  prejudi- 

appellants.  No  time  is  fixed  by  the 
[  for  the  delivery  of  the  deed;  there- 
t  was  to  be  delivered  within  a  rea- 
!  time,  and  might  have  been  deliver- 
iny  time  after  the  contract  was  made, 
;,  according  to  the  proof,  there  was 
rease  in  the  value  of  the  land  after 
te  of  tbe  contract,  but  all  the  time 
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was  in  proof  that  appellee,  in  anticipation 
of  appellants'  complying  with  their  con- 
tract had  purchased  of  another  person  a 
right  of  way  to  the  land  in  controversy, 
for  which  he  paid  $150,  which  item  the 
court  excluded  in  estimating  appellee's  dam- 
ages. We  think  the  description  of  the  land 
in  tbe  contract  sued  on  is  sufficient  The 
writing  Is  dated  at  Waltmau,  wbicb  is  In 
Hancock  county,  and  a  station  on  the  Louis- 
ville, Henderson  &  St.  Louis  Railway,  com- 
monly known  as  the  "Texas"  road,  and  It 
is  stated  In  the  writing  that  the  land  con- 
tains 90  acres,  more  or  less,  situated  on  tbe 
Texas  railroad.  Tested  by  numerous  deci- 
sions of  this  court,  the  description  of  tbe 
land  Is  sufficient  for  Its  Identtflcatlon.  Winn 
V.  Henry,  84  Ky.  48;  Henderson  y.  Perkins, 
94  Ky.  207,  21  S.  W.  1035. 

We  find  no  merit  In  appellants'  complaint 
that  the  lower  court  was  not  authorized  to 
find  from  tbe  proof  that  appellant  B.  F. 
Whitworth  was  bound  on  the  writing  by  the 
act  of  his  wife  in  signing  bis  name  thereto. 
It  appears  that  each  of  the  appellants  held 
title  to  one-half  of  the  90  acres  of  land  con- 
tracted to  appellee,  and,  had  it  been  owned 
by  tbe  wife  alone,  it  would  have  been  neces- 
sary for  tbe  husband  to  unite  with  the  wife 
in  tbe  writing  in  order  to  make  it  binding 
on  her.  It  is  admitted  that  the  name  of 
R.  F.  Whitworth  was  signed  to  the  writ- 
ing by  bis  wife;  therefore  its  validity  de- 
pends upon  whether  she  had  authority  from 
her  husband  to  sign  it  thereto.  Under  our 
statute  of  frauds  the  writing  must  be  signed 
by  the  party  to  be  charged,  or  his  author- 
ized ngent,  but  it  is  not  required  that  the 
authority  of  the  agent  to  make  an  executory 
contract  for  the  sale  of  realty  must  be  in 
writing.  Nor  was  it  so  at  tbe  common  law. 
1  Oreenleaf  (15tb  Ed.)  {  269.  thus  states 
the  rule  on  this  subject :  "Though  the  agent 
to  make  a  deed  must  be  authorized  by  deed, 
yet  the  agent  to  enter  into  an  agreement 
to  convey  is  sufficiently  authorized  by  parol 
only."  The  same  rule  has  been  announced 
by  this  court.  In  Irwin  v.  Thompson,  4 
Bibb,  295,  we  find  this  language:  "But  it  Is 
contended  as  the  letter  of  attorney  was  not 
signed  by  Elizabeth  Irwin  herself,  that  it  i^ 
void  under  the  statute  against  frauds  and 
perjuries.  The  language  of  the  statute  most 
certainly  does  not  embrace  the  case.  Tbe 
statute  requires  a  contract  for  the  sale  of 
land  to  be  signed  by  the  party  or  his  agent, 
but,  as  to  the  mode  of  appointing  an  agent, 
the  statute  has  left  it  as  it  was  at  the  com- 
mon law.  To  construe  the  statute  to  require 
an  authority  to  make  a  contract  for  the 
sale  of  land  to  be  in  writing  and  signed  by 
the  party  giving  such  authority  would.  In 
effect,  prevent  every  person  who  is  unable 
to  write  from  making  a  binding  contract 


3^S2 


M  80UTHWESTEBX  BEFOBTEB. 


(Ky. 


l|-v:*»  aa  tfiifi.  VKBS^A  eertalaly  be  preramed 
to  Lare  >«a  within  tb«  interition  of  tbe 
Lftgisiatare  to  piodDce  by  tbe  •t-H^te."  In 
TaHjot  T.  B'  -.'fa.  1  A.  K.  Marsh-  43«.  10  Am. 
Dee.  747.  tt  is  a:«>  aaid:  'nSot  aa  tbe  aatbor- 
)Xj  Of  TaIN»fs  aoD  to  expressly  denied,  it  ia 
alao  eonteaded  that  evldeiioe  of  his  aatbor- 
itj  sboold  not  only  bare  been  introdnoed. 
l-it  it  is  moreorer  urged  that  tlie  authority 
sb»qld  be  abowB  to  bare  been  In  writing. 
Tbat  to  make  tbe  sale  obligatory  upon  Tal- 
iMt  bis  ton  most  bare  been  dotbed  with  I 
I><>wer  to  sell.  Is  a  proposition  not  to  be  cod- 
trorerted ;  but  as  respects  tbe  justice  of  the 
rase,  it  cannot  be  material  whether  tbe  ao- 
thority  was  creatPd  either  by  writing  or  pa- 
rol, and  tbe  statute  against  fraud  and  per- 
juries has  nerer  been  held  to  require  it  to 
be  in  Writing."  Columbia  Lu  *  M.  Co.  t. 
Tlnsley,  00  8.  W.  10.  22  Ky.  Bep.  1062.  It 
was  not  necessary  either  that  the  agent 
should  bare  Indicated  In  writing  that  her 
husband's  name  bad  been  signed  by  her  as 
acent  If  In  fact  she  had  authority  to  sign 
It  as  agent,  simply  the  writing  of  \A»  name 
\o  tbe  paper  by  her  was  sufficient  Patterson, 
etc.,  T.  Henry,  4  J.  J.  Harsh.  128;  Taul  y. 
Winn,  etc  5  J.  J.  Marsh.  4S7:  Farmers  ▼. 
Respess.  Z)  T.  B.  Mon.  562. 

The  court  found  as  a  fact  that  appellant 
Mary  Whitworth  was  authorised  by  the  ap- 
pellant B.  F.  Whitwortb  to  sign  his  name  to 
the  contract  In  question.  We  are  convinced 
that  this  finding  is  sustained  by  tbe  evidence. 
Appellants  admit  they  sold  api>ellee  the  land 
for  the  consideration  expressed  In  the  writ- 
ing, and  tbat  a  deed  was  tendered  appellee 
by  the  appellant  R.  F.  Whitwortb,  after  the 
execution  of  the  writing.  If.  as  appellants 
claim,  tbe  name  of  R,  F.  Whitworth  was 
signed  to  tbe  contract  without  authority,  it 
Is  hard  to  nnderstand  why  be  was  willing  to 
ratify  his  wife's  unauthorized  act  of  sign- 
ing his  name  to  tbe  contract,  by  tendering 
appellee  the  deed  to  carry  It  Into  effect.  In- 
stead of  promptly  denying  her  right  to  do 
so,  and  repudiating  tbe  writing  when  in- 
formed of  it.  It  is  true  the  deed  was  imper- 
fect In  form,  for  which  reason  appellee, 
though  then  ready  and  willing  to  pay  the 
balance  of  the  purchase  money  due  appel- 
lants on  the  land,  would  not  accept  it.  but 
tbe  offer  of  appellants  to  deliver  even  a  defec- 
tive deed,  In  pursuance  of  the  contract  of 
sale,  was  a  recognition  of  the  fact  tbat  ap- 
pellant R.  F.  Whitworth'B  name  was  signed 
to  It  by  bis  authority.  Additional  evidence 
of  his  having  authorized  tbe  signing  of  his 
name  to.  the  writing  Is  furnished  by  the  testi- 
mony of  J.  H.  Nelson  and  J.  O.  Nelson, 
found  In  the  record,  both  of  whom  swore  that 
be  admitted  to  them  be  liad  given  bis  wife 
such  authority.  It  Is  also  contended  by  ap- 
pellants that  the  court  erred  in  finding  as  a 
matter  of  fact  or  of  law  that  tbe  writing 
sued  on  required  of  them  a  tender  to  appellee 
of  a  deed  to  the  land  containing  a  covenant 

f   general    warranty.    This    contention    Is 


wbolly  mwfwmd,  to  demonstrate  wtalcb  we 
need  no  otber  yyeoot  than  to  fomtobed  by  the 
writing  Itself.  As  said  In  Gaitlier,  etc  r. 
O-Doherty.  12  S.  W.  306.  U  Ky.  Uiw  Rep. 
SM.  "M  a  party  gives  a  bond  for  the  convey- 
ance of  land  witliont  any  stipulation  as  to 
tbe  diaracter  of  title  be  to  to  make  to  the 
grantee,  be  mnst  convey  with  general  war- 
ranty." Darto  v.  Dycns,  7  Bosh,  fi.  Tl»e 
contract  of  sale  in  tbe  case  at  bar  bdng  si- 
lent as  to  tbe  character  of  title  to  be  eon- 
veyed.  It  must  be  presumed,  as  tbe  drcnlt 
court  properly  held,  that  tlie  deed  was  to  be 
one  of  general  warranty. 
Judgment  aflJrmed. 


MOUSER  et  aJ.  r.  SPACIiDINO  et  al..  Sdnol 
Tmsteea. 

(Court  of  Appeato  of  Kentucky.    Oct  23.  t906.> 

1.  ScROoi.  DisraicTS— E!sTABi.isHiiErr— Ddtt 

OP  SOFKBIirrKNDENT. 

In  the  matter  of  establishing  or  lefoaing 
to  establish  a  new  school  distri^  the  duties 
of  the  county  superintendent  of  adtools  are 
statutory  and  purely  administrative,  and  be 
cannot  t>e  made  to  observe  the  interests  of  any 
individaaL 

[Ed.  Note. — For  cases  in  point  see  vol.  43. 
Cent  Dig.  Schools  and  School  Districts.  {  59^.] 

2.  Sams— EsTABLisHHERT  of  New  District— 
Recobd. 

The  act  of  establishing  school  districts 
Is  not  effected  until  so  entered  on  the  public 
official  record,  so  as  to  notify  the  poblic  tlut 
it  is  done,  and  it  cannot  be  done  privately  by 
the  administrative  officer  or  by  promises  to 
individuals  interested. 

[Ed.  Note. — For  cases  in  point  see  voL  43. 
Cent  Dig.  Schools  and  School  Districts.  %  67.] 

3.  Sake— Pkockkoihob  fob  BsTABLiSHKENr— 
FBADD— EVIDEHCB— Sdfficienct. 

The  superintendent  of.  schools  having  re- 
fused defendants'  re|(]ae8t  for  the  establisfament 
of  a  new  school  district,  their  attorney  filed 
a  petition  for  mandamus,  in  which  only  his 
clients  and  others  favoring  tbe  formation  of  the 
new  district  were  made  parties,  some  being 
made  plaintiffs,  and  some  defendants,  the  latter 
being  styled  "trustees  of  the  new  school  dis- 
trict" Neither  the  county  superintendent  nor 
any  of  the  trustees  of  the  old  -school  district 
were  made  parties  or  notified.  In  tbe  petition 
it  was  pretended  that  the  new  district  was  al- 
ready validly  established,  and  It  sought  to  com- 
pel the  defendants  therein  to  take  up  their 
alleged  duties  as  trustees  of  said  district  WeU, 
in  an  action  to  have  decreed  void  a  judgment 
rendered  according  to  the  prayer  of  the  peti- 
tion, that  said  judgment  was  invalid,  and  with- 
out any  effect  regarding  the  establishment  of  a 
new  district 

Appeal  from  Circuit  Court,  Marion  County. 

"Not  to  be  ofliclally  reported." 

Proceedings  by  Joseph  Spanldlng  and  oth- 
ers, trustees  of  a  school  district,  against  W. 
B.  Mouser  and  others  to  have  declared  void 
a  decree  in  certain  mandamus  proceedings 
recognizing  tbe  existence  of  an  alleged  new 
Bctaool  district  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Lafe  S.  Pence  and  S.  A.  Russell,  for  ap- 
pellants. H.  S.  McEIroy  and  H.  W.  Rives, 
for  appellees. 
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SBTTI/B,  J.  The  vital  question  presented 
for  our  consideration  by  this  appeal  Is  wbetb- 
er  tbe  county  superintendent  of  schools  for 
Marlon  county  legally  established  In  1901  a 
new  school  district  at  Calvary  Station  in  that 
county  as  claimed  by  appellants.  It  appears 
that  appellants,  Mouser,  Patterson,  Brown, 
Luckett,  and  others,  residents  of  Calvary  and 
the  immediate  surrounding  territory,  early 
In  the  year  1904,  applied  to  tbe  county  super- 
intendent, S.  6.  McBlroy,  to  create  a  new 
school  district  to  be  composed,  in  the  main, 
of  territory  already  included  within  the 
boundary  of  a  school  district  known  as 
"Number  17."  Upon  receiving  notice  of  the 
application  for  the  proposed  new  district, 
the  trustees  of  district  No.  17  filed  with 
the  superintendent  a  remonstrance  against 
the  same.  After  considering  the  application 
for  some  time,  during  which  he  held  numer- 
ous interviews  with  the  parties  concerned, 
the  superlntoident  finally  decided  not  to 
establish  the  new  district.  Appellants  being 
greatly  chagrined  and  angered  over  this 
decision,  and  insisting  that  in  rendering  it 
tbe  superintendent  violated  a  promise  made 
them  to  establish  the  desired  new  district 
upon  their  complying  with  certain  con- 
ditions, which  they  claimed  to  have  done, 
consulting  an  attorney  who  advised  them 
that  they  were  entitled  ttf  the  new  district, 
because.  If  established,  its  boundaries  would 
Include  tbe  unincorporated  village  of  Cal- 
vary. The  attorney,  was  thereupon  em- 
ployed by  appellants  to  secure  the  new 
district  for  them  through  the  superintend- 
ent or  from  the  court 

The  superintendent  refusing  to  accede  to 
the  demands  of  appellants'  attorney,  he  pre- 
pared and  filed  In  the  circuit  court  a  petition 
for  a  mandamus  In  which  only  bis  clients 
and  others,  favoring  the  establishment  of 
the  new  district  were  made  parties  to  the 
action,  some  of  them  being  made  plaintiffs, 
and  three  of  them  defendants.  The  latter 
were  styled  "trustees  of  the  new  school 
district  No.  22."  In  other  words,  neither  the 
county  superintendent  of  schools,  or  any  of 
the  trustees  of  school  district  Na  17,  were 
made  parties  to  the  action,  or  notified  there- 
of by  summons  or  otherwise.  In  this  pro- 
ceeding the  court  was  never  advised  of  there 
being  any  question  of  tbe  legal  existence  of 
tbe  alleged  district  No.  22.  The  ostensible 
object  of  the  suit  as  set  forth  in  the 
petition,  was  to  obtain  relief  based  upon  an 
alleged  default  In  duty  on  the  part  of  the 
defendants  in  their  assumed  character  of 
trustees,  and  against  them  the  writ  of  man- 
damus was  Issued  and  directed.  The  pre- 
tended trustees  signed  and  filed  an  answer 
prepared  by  the  attorney  bringing  the  suit 
in  which  they  confessed  the  allegations  of 
the  petition,  and  consented  to  the  granting 
of  the  relief  asked.  A  decree  was  entered 
in  the  case  recog^nizlng  tbe  district  as 
claimed  in  the  petition,  which  infringes  upon 
the  boundaries  of  three  others,  and  directed 


the  appropriation  by  tbe  superintendent  to 
the  alleged  district  No.  22,  of  a  part  of  tbe 
school  fund  of  the  county.  Later,  the  at- 
torney threatened  to  enforce  this  judgment 
by  process  of  contempt  if  the  superintendent 
and  trustees  of  district  No.  17  should  fail  to 
comply  with  its  requirements.  To  prevent 
tbe  threatened  enforcement  of  the  judgment 
in  question,  appellees,  Henry  Porter,  Jos. 
Spauldlng,  and  J.  A.  Spaulding,  trustees  of 
district  No.  17,  brought  this  action  against 
appellants  and  the  superintendent  of  schools,  - 
charging  In  the  petition  that  the  ex  parte 
proceeding  referred  to  and  the  judgment 
rendered  therein,  are  fraudulent  and  void  as 
to  appellees  and  all  others  not  parties  there- 
to. That  the  proceeding  was  instituted  for 
tbe  fraudulent  purpose  of  imposing  upon  the 
then  Judge  of  tbe  court  under  cover  of  a 
pretended  controversy,  and  that  he  was  de- 
ceived thereby,  and  Induced  to  override  the 
discretion  of  the  county  superintendent  and 
to  illegally  establish  a  school  district  which 
that  oflScer  had  refused  to  establish.  Ap- 
pellees prayed  that  the  proceedings  and 
Judgment  In  question  be  declared  void,  and 
the  prayer  having  been  granted  In  tbe 
lower  court  by  the  judgment  rendered,  ap- 
pellants now  ask  its  reversal. 

Appellants  do  not  rely  on  the  judgment  in 
the  proceeding  for  mandamus,  nor  do  they 
contend  that  they  are  entitled,  regardless 
of  the  refusal  of  the  superintendent  to  a 
school  district  because  of  section  70  of  the 
school  law  relating  to  schools  and  villages, 
towns,  and  cities,  but  tbe  defense  set  forth 
In  their  answer  and  now  urged  is  that  the 
county  superintendent  of  schools,  did,  iu 
fact  at  a  meeting  held  at  Calvary  In  Feb- 
ruary, 1904,  regularly  declare  the  proposed 
district  established  after  the  giving  of  due 
notice  in  writing  to  the  trustees  of  district 
No.  17.  We  think  the  weight  of  the  evi- 
dence is  against  this  contention  of  ai>- 
pellants;  that  of  appellees  being  entirely  and 
positively  so.  Among  others,  McElroy,  the 
county  superintendent  testified  intelligently 
and  convincingly  that  the  new  district  was 
never  established.  He,  of  all  others,  ought 
to  have  known  and  did  know  what  be  did 
and  what  "he  refused  to  do.  In  regard  to  the 
proposed  new  district  From  bis  own  frank 
admissions,  as  well  as  tbe  testimony  of 
otiiers,  it  is  evident  that  he  was  greatiy 
worried  and  annoyed  by  the  persistency  of 
the  persons  desiring  the  new  district  He 
frequenUy  met  and  talked  with  them  about 
it  and  probably  at  one  time  conditionally 
promised  that  it  would  be  established,  but 
he  did  not  In  fact  establish  It,  though  his 
refusal  to  do  so  was  not  made  final  until  It 
was  advised  by  the  State  Superintendent  of 
Schools. 

A  careful  scrutiny  of  the  cross-examina- 
tion of  tbe  appellants  and  others  favoring 
the  new  district,  whose  depositions  appear 
In  the  record,  will  show  that  the  county 
superintendent  did  not  establish  the  pro- 
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posed  district  That,  at  most,  be  ooly  con- 
ditionally promised  to  do  so,  tiiat  Is  in  case 
no  valid  objection  was  shown,  bnt  as  sncb 
objection  was  made  tbe  district  was  never 
created. 

Appellant's  depositions  all  established  the 
fact  that  the  attorney  by  whom  the  man- 
damus proceeding  was  Instituted  was  em- 
ployed after  the  refusal  of  the  county  super- 
intendent to  establish  the  district  had  been 
announced,  and  that  he  was  employed  and 
the  suit  in  question  instituted  to  get  tbe 
district  established  over  and  against  tbe  de- 
cision of  the  superintendent  The  conduct 
«f  the  attorney  referred  to  establishes  the 
same  fact  for  after  Instituting  the  man- 
damus proceeding  he  Induced  the  superin- 
t«ident  to  let  blm  have  for  hts  clients  a 
"teachers'  register"  and  a  "trnstees  record 
book"  for  which  he  gave  that  oflBcer  a  re- 
ceipt stipulating  tbat  neither  tbe  superin- 
tendent nor  any  one  else  should  be  pre- 
judiced thereby,  "in  tbe  contest  and  snit 
now  (then)  pending  In  the  Marlon  circuit 
court  •  •  •  In  the  attempt  to  establish 
a  common  school  district  in  this  county, 
with  Its  No.  22,  and  If  district  Is  not 
established,  then  said  books  are  to  be 
promptly  returned  to  said  S.  G.  McElroy." 
The  foregoing  receipt  given  by  the  attorney 
of  appellants  completely  disproves  their 
olnim  ttat  the  superintendent  had  thereto- 
fore established  the  new  district 

At  most  tbe  appellants'  own  testimony 
merely  shows  a  conditional  promise  on  tbe 
part  of  the  superintendent  to  establish  the 
proposed  district  There  has  been  no  vio- 
lation of  the  personal  or  property  rights  of 
tbe  appellants  by  the  failure  of  tiie  superin- 
tendent to  comply  with  such  alleged  promise, 
and  if  be  bad  established  the  district  as 
proposed  it  would  not  have  been  proper,  for 
neither  the  new  district  or  No.  17  would 
have  contained  the  number  of  pupils  neces- 
sary to  compose  a  district  as  raquired  by 
the  school  law.  In  the  matter  of  establish- 
ing or  refusing  to  establish  tbe  district 
his  duties  were  statutory  and  purely  ad- 
ministrative. In  performing  them  he  can- 
not be  made  to  observe  tbe  personal  In- 
terests of  any  Individual,  or  class,  but  must 
looi;  alone  to  the  public  interest  No  one 
can  claim  a  personal  right  to  have  a  public 
interest  disregarded  because  some  public 
administrative  official  may  have  promised  to 
do  so.  Tbe  act  of  establishing  school 
districts,  being  for  the  public  good  alone.  Is 
not  efCected  until  so  entered  upon  tbe  public 
official  record  as  to  notify  the  public  tbat 
it  Is  done.  It  cannot  be  done  privately  by 
tbe  officer  clotbed  with  the  administrative 
duty,  and  It  would  be  against  public  policy 
to  permit  a  private  promise  to  one,  or  any 
number  of  individuals,  to  control  tbe  Judg- 
ment or  action  of  tbe  officer  In  the  peform- 
ance  of  a  public  duty.  Tbe  chancellor  did 
not  err  in  adjudging  the  Judgment  in  tbe 
suit  for  tbe  mandamus  void,  or  in  declaring 


that  tbe  alleged  new  district  No.  22  was  not 
legally  established  thereby,  or  at  all.    In- 
deed, oor  conclusion  Is  that  the  Judgment 
appealed  from  is  in  all  respects  proper. 
Wherefore  It  Is  affirmed. 


THOMPSONS   EX'RS  v.  BTILTZ  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1906.) 

1.  Wiixs— RiSHTB  OF  Cbeditobs  OF  Devisebs 
—Lien  o»  JnooMENT— Pbofebtt  Affected. 

Judgment  creditors  of  a  devisee  acqaire 
no  lien  on  the  real  estate  of  the  decedent  till 
the  levy  of  an  execntion,  and  then,  prior  to  sale 
and  conveyance,  they  acquire  only  a  lien,  and 
not  title. 

2.  Fbaudb,  Statdtk  of— Convetance  bt  Dbv- 

IBEE— DESCBIFTION  OF  PBOPEBTY. 

Any  conveyance  or  Incumbranos  of  the 
share  of  a  devisee  in  a  decedent's  real  property, 
describing  it  as  all  his  interest  In  the  estate, 
is  sufficient  within  the  statute  of  frauds. 

3.  Wills— AssiGNKKNT  of  Shabb  of  Dbvisbb. 

An  agreement  among  devisees  authorising 
the  executors  to  turn  over  to  one  of  them  more 
than  bis  share  of  the  personalty  on  the  nnder- 
standing  that  he  would  acconnt  for  tbe  excess 
on  the  subsequent  division  of  the  real  estate, 
constituted  an  equitable  assignment  of  the  re- 
cipient's share  of  the  realty  to  the  extent  neces- 
sary to  satisfy  the  agreement 

4.  Same— Pkiobitt  of  Lienb  Aoairst  Share 
op  Devisee. 

The  holder  of  an  unrecorded  equitable  as- 
signment of  a  devisee's  share  in  realty  is  pre- 
ferred to  an  antecedent  creditor  of  the  assign- 
or if  the  creditor  has  notice  of  the  assignment 
before  his  lien  by  execution  is  perfected  by  a 
sale  and  purchase  by  him. 
6.  Lib  Pendens— Natube  and  Gbouhd»— As- 
sionment  of  Shabe  of  Devisee. 
The  statute  regarding  lis  pendens  has  no 
application  to  the  rights  of  holders  of  an  equit- 
able assignment  of  the  share  of  a  devisee  in 
a  decedent's  realty  as  against  prior  judgment 
creditors  of  the  assignor. 

Appeal  from  Circuit  Court  Jefferson  Gonn- 
ty.  Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Jacob  P.  Stiltz  and  others 
against  Joseph  Thompson's  executors.  From 
a  Judgment  in  favor  of  plalntlCFs,  defendants 
appeal.    Affirmed. 

W.  W.  Crawford,  Wm.  Furlong  and  Bur- 
nett &  Burnett,  for  appellants.  O.  A.  Wehle 
and  L.  B.  Wehle,  for  appellees. 

O'REAB,  J.  Godfrey  Stiltz,  now  dead, 
devised  all  bis  estate  equally  to  bis  seven 
children.  Two  of  his  sons,  George  G.  and 
William,  were  made  executors.  His  estate 
consisted  of  something  over  $5,000  in  bonds 
and  stocks,  and  land  of  tbe  value  of  about 
$25,000.  One  of  flie  executors,  William 
Stiltz,  having  become  embarrassed  and  In 
sore  need  of  immediate  funds,  induced  the 
devisees  to  allow  blm  to  appropriate  tbe 
whole  of  tbe  personal  estate  In  anticipation 
of  bis  distributive  share  of  the  entire  estate 
of  tbe  testator.  This  was  done.  Tbe  de- 
visees thereupon  executed  to  the  executors, 
authorizing  them  to  turn  over  the  personalty 
to  William  Stiltz,  a  writing  in  which  tbo 
market  value  of  tbe  securities  appropriated 
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was  agrreed  upon.  In  this  writing  It  was 
provided  "that  at  the  division  of  the  real 
and  personal  estate  of  Godfrey  Stlltz's  estate 
said  William  StUtz  be  charge(^  with  the 
valne  of  said  effects,  to  wit,  $5,110.00."  At 
the  bottom  of  the  paper  William  Stiltz  en- 
dorsed and  signed  a  statement  that  be  had 
received  the  foregoing  securities  "on  ac- 
count of  my  share  In  the  estate  of  my  fath- 
er, Godfrey  Stiltz,  deceased,  at  the  agreed 
price  of  $5,110.90,  and  that  at  the  division  of 
the  real  and  personal  estate  of  said  Godfrey 
Stiltz,  deceased.  I  be  charged  on  account 
of  said  securities  or  effects  with  tlie  snm  of 
$5,110.90."  This  paper  was  not  acknowl- 
edged or  recorded.  Prior  to  tiie  death  of 
Godfrey  Stiltz,  William  Stiltz  had  become 
bonnd  on  a  note  to  Joseph  Thompson  for 
$5,000.  This  was  subsequently  reduced  to 
'  Judgment  against  bim.  After  the  death  of 
Godfrey  Stiltz,  and  after  the  appropriation 
and  the  execution  of  the  paper  set  forth 
above,  Thompson's  executors  caused  an  ex- 
ecution Issued  on  his  judgment  against  Wil- 
liam Stiltz  to  be  levied  upon  the  undivided 
•hare  of  William  Stiltz  in  the  real  estate  de- 
vised by  Godfrey  Stlltz's  will. 

Before  any  sale  under  the  execntion  this 
action  in  equity  was  begun,  whereupon 
Thompson's  executors,  as  execution  creditors 
on  the  one  side,  and  Godfrey  Stlltz's  de- 
visees, other  than  William  Stiltz,  on  the 
other,  are  litigating  the  superiority  of  their 
respective  equities.  The  latter  contend  that 
an  equitable  Hen  was  created  in  their  favor 
upon  William  Stlltz's  share  of  the  real  es- 
tate devised  by  his  father,  by  the  execution 
of  the  paper  and  its  consideration;  Thomp- 
son's executors  contend  that  the  paper  does 
not  create  a  lien,  because  It  does  not  suffi- 
ciently describe  the  land  as  to  satisfy  the 
statute  of  frauds;  that  the  words  of  the 
paper  are  not  sufficient  to  create  a  lien, 
though  the  land  were  described;  and  that 
ttie  land  descended  to  the  devisee  free  from 
any  debts  due  by  him  to  either  the  executors 
of  the  testator,  or  to  his  heirs.  Thompson's 
executors  had  no  Hen  upon  the  land  until 
they  had  caused  their  execution  to  be  levied 
npon  It  They  then  got  only  a  Hen,  as  It 
baa  not  been  carried  Into  a  title  by  sale 
and  conveyance.  Hence,  if  Stlltz's  devisees 
got  a  lien  by  their  paper,  it  is  the  elder,  and 
will  prevail  In  equity.  It  becomes  necessary 
to  decide  first  whether  Stlltz's  devisees  have 
a  Hen.  William  Stlltz's  share  or  Interest  In 
the  real  estate  of  Godfrey  Stiltz  was  un- 
divided. He  had  an  undivided  one-seventh 
of  all  of  It  Any  conveyance  or  Incumbrance 
of  It  describing  it  as  all  of  hlK  Interest  In 
Godfrey  Stlltz's  estate  is  a  sufficient  de- 
scription to  satisfy  the  statute  of  frauds. 
This  precise  question  was  decided  recently 
in  the  case  of  Moayon  v.  Moayon,  114  Ky. 
856,  72  S.  W.  33,  60  L.  R.  A.  415,  102  Am. 
St  Rep.  308.  It  is  not  deemed  necessary 
to  redlscuss  the  question. 
We  think  the  agreement  among  the  de- 


visees authorizing  the  executors  to  turn  over 
to  one  of  them  more  than  bis  share  of  the 
personalty  upon  the  understanding  that  he 
would  account  for  the  excess  In  the  sub- 
sequent division  of  the  testator's  real  estate 
devised  to  them  all,  constituted  an  equitable 
assignment  of  the  recipient's  share  of  the 
'real  estate  to  the  other  devisees  to  the  ex- 
tent necessary  to  satisfy  the  agreement  to' 
equalize  them.  It  was  such  an  agreement  as 
would  be  enforced  in  equity  against  the  one 
who  had  received  the  overplus  of  person- 
alty. Poltz  V.  Wert,  103  Ind.  404,  2  N.  B. 
950;  Spaan  v.  Anderson,  115  Iowa,  121,  SK 
N.  W.  200;  Harrison  v.  Baldwin,  92  Gn. 
329,  18  S.  B.  402;  Brown's  Adm'r  v.  Mat- 
tlngly,  91  Ky.  276,  15  S.  W.  353;  Taylor  v. 
Jones,  97  Ky.  201,  80  S.  W.  595.  In  this 
state  the  rule  is  recognized  that  the  hold- 
er of  such  an  unrecorded  equitable  assign- 
ment is  preferred  to  an  antecedent  creditor 
of  the  assignor  when  the  creditor  Is  attempt- 
ing to  subject  the  assignor's  legal  title  Inr 
the  property,  provided  the  creditor  has  no- 
tice of  the  equitable  assignment  before  his 
Hen  by  execution  or  attachment  is  perfected 
by  a  sale  and  purchase  by  him.  Baldwin  v. 
Crow,  86  Ky.  679,  7  S.  W.  146;  Cllft  v.  Wil- 
liams, 105  Ky.  669,  49  8.  W.  828,  61  8.  W. 
821;  Wicks  Bros.  v.  McConnell.  43  8.  W. 
206,  20  Ky,  Law  Rep.  84;  Three  Forks 
Lumber  Company  v.  Smith,  32  8.  W.  167. 
17  Ky.  Law  Rep.  666.  The  facts  of  this 
case  bring  It  within  each  of  the  principles 
stated  above.  The  equitable  assignment  by 
William  Stiltz  to  his  co-devisees  was  in^ 
the  nature  of  a  charge  upon  his  share  in  the 
realty  devised  to  him  by  his  father.  It  was 
for  a  sufficient  consideration.  The  property 
was  sufficiently  described.  The  execution 
creditors  of  William  Stiltz  had  notice  of  It 
before  they  had  bought  undir  their  execution  . 
Hen,  and  their  execution  lien  Is  but  an  equity 
as  it  stood  when  this  case  was  tried.  The 
elder  equity  should,  therefore,  prevail. 

The  statute  regarding  lis  pendens  liens  has 
no  application  to  the  relief  granted  In  this 
case.  That  statute  applies  only  In  behalf  of 
Innocent  purchasers  for  value.  If  the  pur- 
chaser has  notice  of  the  pending  suit  or  of 
the  Hen  being  asserted  In  it  it  Is  the  same 
BO  far  as  he  is  concerned  as  If  the  lis  pen- 
dens notice  had  been  filed,  for  that  is  what 
that  notice  Is  for.  It  is  to  give  notice  to  In- 
tending purchasers  or  subsequent  creditors. 
The  Judgment  of  the  circuit  court  in  favor 
of  Stlltz's  devisees  is  affirmed. 


JONES  et  al.  v.  CARLIN  et  ah 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1906.) 
Deeds— Construction— INTEBEST  Conveyed— 
Life  Estates. 

A  deed  by  an  elderly  couple  recited  that 
they  desired  an  equitable  distribution  of  their 
estate  amonK  their  children,  and  that  they 
thereby  conveyed  with  covetiant  of  general  war- 
ranty to  two  of  the  children  Jointly  for  lif". 
with   remainder  to   their  bodily   heirs,  certain. 
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land,  to  bare  and  to  hold,  twether  witli  all  and 
mngular  the  appurtenancea  tbereanto  beloni^ne, 
anto  aaid  parties  jointly  for  and  daring  tlieir 
natural  Uvea,  without  power  to  alienate  or  con- 
vey, with  remainder  to  their  bodily  heirs,  for- 
ever. Ky.  St  f  2343.  provides  that  all  estates 
which,  in  former  times,  woold  have  been  deemed 
estates  entailed,  shall  be  held  to  be  estates  in 
fee  simple,  and  every  limitation  thereof  held 
valid,  if  valid  when  limited  on  an  estate  in 
foe  Rimple.  Section  2343  provides  that  if  any 
■'State  be  riven  by  deed  or  will  to  a  person  for 
bis  life,  and  after  his  death  to  bis  heirs  or  the 
heirs  of  his  body,  or  his  issue  or  descendants, 
it  shall  be  construed  as  an  estate  for  life  only 
in  such  person,  and  remainder  in  fee  simple. 
Beld,  that  the  deed  was  properly  construed 
as  falling  directly  under  section  2345,  and  that 
the  grantees  took  only  a  life  estate  in  the  prop- 
erty, as  against  their  contention  that  they  took 
an  estate  tail  which  was  converted  by  section 
2343  into  a  fee. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent  Dig.  Deeds,  H  360-365;  416-435. 

Appeal  from  Clrcnit  Court,  Spencer  County. 

"Not  to  be  officially  reported." 

Action  between  Lew  Jones  and  another  and 
Sarah  A.  Carlln  and  another.  From  the 
judgment,  said  Lew  Jones  and  anotber  appeal. 
Affirmed. 

Gilbert  &  Gilbert,  for  appellants.  Reasor 
&  Crmne,  for  appellees. 


HOBSON,  C.  J.  George  R.  Jones  and  wife 
conveyed  to  two  of  tbelr  children,  Llewellyn 
Jones  and  Sarah  Agnes  Jones  Carlln,  certain 
lands.  The  question  to  be  determined  here 
is  what  interest  the  grantees  took  imder  the 
deeds,  which  are  substantially  in  the  same 
words.  One  of  the  deeds  reads  as  follows: 
"This  deed  of  conveyance,  made  and  entered 
Into  this  10th  day  of  July,  1901,  by  and 
between  George  R.  Jones  and  Emmerine  C. 
Jones,  bis  wife,  parties  of  the  first  part,  and 
Llewellyn  Jones  and  Sarah  Agnes  Jones  Carl- 
ln, parties  of  the  second  part,  wltnesseth: 
That,  whereas,  the  first  parties  have  arrived 
at  an  advanced  age,  and  the  tenure  of  life 
Is  uncertain,  and  they  desire  an  equitable 
distribution  of  their  estate  among  their  chil- 
dren, now,  in  consideration  of  the  premises, 
and  of  their  natural  love  and  alTection  for 
tbelr  children,  the  second  parties,  and  the 
further  consideration  of  one  dollar  cash  in 
hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  we,  the  said  first  parties,  have 
this  day  bargained  and  sold,  and  by  this 
writing  do  sell,  transfer,  and  convey,  with 
covenant  of  general  warranty,  auto  second 
parties  jointly  for  life,  with  remainder  to 
their  bodily  heirs,  two  certain  tracts  of  land 
lying  and  being  In  Spencer  county,  Kentucky, 
and  bounded  and  described  as  follows,  to-wlt: 
[Here  follows  description.]  To  have  and  to 
bold  the  said  two  tracts  of  land,  together 
with  all  and  singular  the  appurtenances  there- 
unto belonging,  unto  the  said  Llewellyn  Jones 
and  Sarah  Agnes  Jones  Carlin  jointly  for 
uud  during  their  natural  lives,  without  power 
to  alienate  or  conv*^,  with  remainder  to  their 
bodily  heirs,  forever."    The  circuit  court  held 


that  the  grantees  took  only  a  life  estate  in 
the  property,  and  they  appeal. 

SecUona  2343  and  2&a,  Ky.  St  1903.  are  as 
follows: 

"Sec  2343.  All  estates  beretofMe  or  bere^ 
after  created,  which.  In  former  tlmea,  would 
have  been  deemed  estates  entailed,  shall 
lienceforth  be  held  to  be  estates  In  fee  simple; 
and  every  limitation  on  such  an  estate  shall  < 
be  beld  valid,  if  the  same  wonid  be  valid 
when  limited  upon  an  estate  in  fee  8impl&" 

"Sec.  2345.  And  if  any  esUte  shall  be 
given  by  deed  or  will  to  any  person  for  his 
life,  and  after  bis  death  to  his  heirs,  or  the 
heirs  of  his  body,  or  bis  issue  or  descendants, 
the  same  shall  be  construed  to  be  an  estate 
for  life  only  In  such  person,  and  a  remainder 
in  fee  simple  In  his  heirs,  or  the  heirs  of 
his  body,  or  bis  Issne  or  descendants." 

It  is  insisted  for  appellants  that  they  took 
under  the  deeds  an  estate  tail,  and  that  this, 
by  section  2343  above  qnoted,  is  converted  In- 
to a  tee.  It  is  also  insisted  for  them  that 
section  2345  has  no  application.  It  is  said 
that  here  there  is  no  conveyance  to  a  person 
for  bis  life  and  after  his  death  to  his  heirs 
or  the  heirs  of  his  body.  An  estate  tall  was 
created  at  common  law  by  a  grant  to  one  and 
the  heirs  of  his  body.  A  grant  to  one  for 
life,  with  remainder  to  the  heirs  of  his  body, 
did  not  at  common  law  create  an  estate  tall, 
bat  a  fee  simple,  under  the  rule  in  Shelly's 
Case.  This  rule  was  declared  not  in  force 
in  Kentucky,  and  section  2345,  Ky.  St  1903, 
is  declaratory  of  the  rule  adopted  In  this 
state.  By  section  2348,  Ky.  St  1903,  when  a 
joint  tenant  dies,  bis  part  of  the  joint  estate 
descends  to  bis  heirs.  Under  the  deeds  in 
question  the  land  was  conveyed  to  the  two 
children  jointly  for  life,  with  remainder  to 
their  bodily  heirs.  The  meaning  of  the  deeds 
is  not  that,  if  one  of  them  dies  without  child- 
ren, the  whole  estate  shall  go  to  the  children 
of  the  other.  Under  the  deed,  each  of  the 
children  of  the  grantors  takes  a  moiety  of 
the  land  for  life,  with  remainder  to  his  or  her 
bodily  heirs.  If  either  of  them  dies  without 
bodily  heirs,  that  moiety  of  the  estate  grant- 
ed will  revert  to  the  grantors.  The  purpose 
of  the  grantors  in  making  the  deeds  was  to 
vest  a  life  estate  In  the  grantees,  with  the 
remainder  In  their  children ;  the  children  of 
each  grantee  succeeding  at  his  or  her  death 
to  the  moiety  owned  by  their  parent  The 
deeds  are  made  in  consideration  of  love  and 
affectiMi,  and  to  secure  an  equitable  distri- 
bution of  the  grantors'  estate  among  their 
children.  Taken  as  a  whole,  they  do  not  in- 
dicate an  intention  to  vest  in  the  bodily  heirs 
of  one  of  the  children  any  interest  in  the 
moiety  of  the  property  which  was  conveyed 
to  the  other.  If  such  a  construction  were 
adopted,  it  would  follow  that,  if  Llewellyn 
Jones  left  one  child  and  Mrs.  Carlln  six,  the 
seven  children  would  take  the  estate  jointly, 
which  would  give  her  family  six-sevenths  of 
the  laud,   and   bis   only   oue-seventh.    This 
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was  not  what  the  grantors  intended.  They 
intended  an  equal  division  of  tbe  land  be- 
tween their  two  children.  The  case,  there- 
fore, falls  literally  within  section  2S45,  Ky. 
St  1903,  above  quoted,  and  the  circuit  court 
properly  so  held. 
Judgment  affirmed. 


KICE  et  al.  v.  MOTTNTZ  et  al. 
<Coart  of  Appeals  of  Kentucky.    Oct.  17,  1906.) 

1.  ELBonoNS— MnNiciPAi.   Elections— Mah- 

NEB   0¥    HOLDINO   ELECTION— STATDTES. 

Ky.  St  1903,  i  1696a,  subsec.  6,  provides 
that  the  county  board  of  election  commissioners 
shall  constitute  a  board  for  examining  and  can- 
vassing the  returns  of  elections,  requires  the 
board  to  give  certificates  of  the  numl>er  of  votes 
cast  In  the  city  or  town  and  to  deliver  a  co^y 
thereof  to  tbe  municipality.  Section  3658,  in 
relation  to  towns  of  tbe  fifth  dasSj  provides 
that  the  elections  shall  be  held  as  provided  in  the 
general  laws  of  the  state.  Held,  that  a  city 
election  in  a  city  of  the  fifth  class  must  be 
held  nnder  the  general  election  laws  and  by  tbe 
same  officers,  and  at  the  same  time  and  place 
for  holding  the  general  election  for  state  and 
county  ofiScers,  and  such  an  election  held  at  a 
place  other  than  where  the  general  election 
was  held,  and  under  the  supervision  of  officers 
appointed  by  the  mayor  of  the  city,  was  In- 
valid. 

2.  Saiob— Ballots. 

Ky.  St  190S,  i  3668,  provides  that  all 
mnnicipai  elections  in  cities  of  the  fifth  class 
shall  be  held  under,  and  as  provided  in,  tbe 
general  election  laws.  No  registration  of  voters 
is  required  In  cities  of  the  fifth  class,  and  sec- 
tion 3659  provides  that  in  cities  and  towns 
where  registration  is  not  required  the  ballots 
shall  be  deposited  in  a  separate  box.  Section 
1463  prescribes  the  duty  of  the  county  clerk 
as  to  tbe  printing  of  ballots,  without  stating 
whether  there  shall  be  separate  ballots  for 
-candidates  for  municipal  offices  from  that  for 
candidates  for  county  offices.  Beld  that,  if  a 
voting  precinct  only  includes  the  territory  of 
the  municipality,  the  ballot  may  contain  the 
names  of  candidates  for  county  and  municipal 
offices;  but,  if  the  precinct  includes  persons 
ontside  of  the  mnnicipai  territory,  there  must 
'be  separate  ballots. 

Appeal  from  Circuit  Court  Powell  Cotmty. 

"To  be  officially  reported." 

Action  by  George  W.  Rice  and  others 
against  William  Mounts  and  others  to  re- 
quire the  Judges  of  a  city  election  held  in 
Oay  City,  Powell  county,  to  open  the  ballot 
boxes  and  issue  certificates  of  election. 
From  a  Judgment  denying  such  relief,  plain- 
tiffs appeal.    Affirmed. 

John  D.  Atkinson,  for  appellants.  C  F. 
Spencer,  for    appellees. 

NUNN,  J.  It  appears  that  on  the  7th  day 
'Of  November,  1905,  an  election,  or  an  attempt- 
ed election,  was  held  in  Clay  City  (a  city  of 
the  fifth  class),  Powell  coun^,  Ky.,  at  which 
the  appellants  claim  they  were  elected  mayor, 
police  Judge,  and  councllmen.  The  election 
was  held  under  the  supervision  of  officer^ 
appointed  by  the  mayor  of  the  city,  and  at 
a  place  other  than  that  where  the  j;eneral 
-election  for  county  officers  was  held.  When 
the  polls  were  closed  at  the  city  election,  the 


officers  counted  the  ballots  and  made  out  and 
signed  certificates  of  the  result  One  of  the 
certificates  was  placed  In  the  back  of  tbe 
stub,  or  poll,  book,  and  one  in  tbe  ballot  box. 
When  the  officers  tore  from  the  stub  book 
the  unused  ballots,  they,  by  mistake,  tore  out 
the  certificate  of  the  result  and  destroyed  It 
with  the  unused  blank  ballots.  The  certif- 
icates left  in  the  hands  of  the  election  offi- 
cers were  lost  or  destroyed,  which  left  the 
certificate  placed  in  the  ballot  box  tbe  only 
one  showing  the  result  of  the  count  of  the 
ballots.  When  the  county  board  of  election 
commissioners  met  to  perform  their  duties, 
they  were  unable  to  ascertain  tbe  result  of 
the  city  election,  and  consequently  did  not 
Issue  certificates  of  election  to  any  city  offi- 
cer. The  appellants  instituted  this  action  to 
require  the  Judges  of  the  city  election  to  pro- 
duce the  keys  to  the  ballot  box,  and  open  it, 
and  have  the  board  of  election  commissioners 
reassemble,  and,  from  the  certificate  In  the 
box,  Issue  certificates  of  election.  They  al- 
leged In  their  petition  that  they  bad  received 
the  highest  number  of  votes,  and  were  elect- 
ed. The  lower  court  refused  to  grant  appel- 
lants' request  and  they  have  appealed. 

The  only  question  for  determination  is 
whether  the  election  for  dty  officers  was  val- 
id. If  so,  appellants  should  not  be  deprived 
of  the  offices  because  of  mere  irregularities. 
See  Trustees  of  Common  School  v.  B.  B.  Gar- 
vey,  80  Ky.  169;  City  of  Cynthiana  v.  Board 
of  Education,  52  S.  W.  969.  21  Ky.  Law  Rep. 
733;  and  Anderson  v.  Likens,  104  Ky.  699, 
47  S.  W.  867.  Many  other  cases  might  be 
cited  to  the  same  effect  but  in  all  these  cases 
there  was  an  election  authorized  by  law,  and 
the  effort  was  made  to  have  them  declared 
illegal  because  of  mere  Irregularities.  Sub- 
section 2  of  section  1696a,  Ky.  St  1903,  as 
amended  by  an  act  approved  March,  1904 
(see  Acts  1904,  p.  197,  c.'  93),  and  subsection 
4,  provide  the  only  method  for  the  appoint- 
ment and  selection  of  officers  to  hold  elec- 
tions. Subsection  3  explicitly  prescribes 
their  qualifications,  and  the  manner  of 
their  appointment  Subsection  5  provides 
that  the  county  board  of  election  commission- 
ers shall  constitute  a  board  for  examining 
and  canvassing  the  returns  of  elections,  and 
the  manner  in  which  it  shall  be  done.  This 
section  requires  the  board  to  give  certificates 
of  the  number  of  votes  cast  in  the  city  or 
town,  and  to  deliver  a  copy  thereof  to  the  mu- 
nicipality. Section  3668,  which  applies  to 
towns  of  the  fifth  class,  provides:  "In  all 
municipal  elections  the  qualification  of  voters 
•  •  *  shall  be  the  same  as  in  state  elec- 
tions; and  all  elections  •  •  •  shall  be 
beld  under  and  as  provided  in  tbe  general 
election  •  •  •  laws  of  the  state."  We 
find  that  "under  and  as  provided  by  the  gen- 
eral election  laws  of  the  state,"  the  county 
board  of  election  commissioners  appoints 
persons  with  certain  defined  qualifications 
to  serve  as  election  officers  in  each  county 
for  the  period  of  one  year.    In  the  event  they 
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fail  to  attend,  tbe  voters  present,  under  cer- 
tain restrictions  prescribed  in  subsection  4 
of  section  l&9Ga,  may  select  the  officers  to 
serve  for  that  election.  It  is  certain  that  it 
was  tbe  intention  of  tbe  Legislature,  In  enact- 
ing sections  3618,  3658,  3650,  1445,  and  1453, 
and  tbe  sections  above  referred  to,  to  hare 
tbe  elections  for  cities,  towns,  and  districts 
held  under  tbe  general  election  laws,  by  tbe 
same  officers,  and  at  tbe  time  and  place  of 
holding  tbe  general  election  for  state  and 
county  officers.  These  provisions  were  en- 
acted to  have  a  uniform  system  of  election, 
to  save  as  much  expense  as  possible,  and  to 
prevent  frauds. 

In  tbe  case  of  C!ope  v.  Cardwell,  Jr.,  93  S. 
W.  3,  29  Ky.  Law  Rep.  2C3,  tbe  opinion  in 
which  construes  sections  3C69  and  3670,  Ky. 
St  1903,  which  relate  to  cities  of  tbe  sixth 
class,  and  are  Identical  with  sections  3658  and 
3659,  governing  cities  of  tbe  fifth  class, 
tbe  appellant  and  appellee  were  opposing 
candidates  for  tbe  office  of  police  judge  of  the 
town  of  Jaclcson.  At  that  election  (No- 
vember 7,  1905)  a  county  tldcet  was  elect- 
ed, and  also  a  state  senator  and  representa- 
tive. Tbe  clerk  placed  tbe  names  of  all 
candidates  upon  one  ballot;  in  other  words, 
a  separate  ballot  was  not  provided  for  tbe 
candidates  for  county,  and  those  for  munic- 
ipal, offices.  Because  of  tbe  failure  of  tbe 
clerk  to  provide  separate  ballots,  tbe  ap- 
pellant sought  to  have  tbe  court  declare  tbe 
election  Invalid.  Upon  tbe  trial  it  appear- 
ed that  tbe  town  of  Jackson  composed  one 
voting  precinct,  in  which  persons  living 
outside  of  the  corporate  limits  were 
not  permitted  to  vote.  In  tbe  opinion  ren- 
dered in  tbe  case,  tbis  court,  in  construing 
section  3670,  said:  "Our  conclusion  is  that 
tbe  inference  to  be  drawn  from  section  3670 
is  that,  in  a  case  like  tbis,  when  tbe  pre- 
cincts contain  the  same  electors  as  tbe 
municipality,  one  official  balled  was  all  tliat 
was  necessary."  The  court  then  referred 
to  tbe  question  as  to  bow  tbe  ballots  should 
be  printed  in  towns  where  tbe  voting  pre- 
cincts include  both  residents  of  tbe  town 
and  country,  but  did  not  expressly  pass 
apon  it  In  view  of  tbe  importance  of  tbis 
question,  we  have  decided  to  pass  upon  it 
As  Indicated  in  tbe  Cope-Cardwell  Case, 
supra,  tbe  statute  does  not  make  it  manda- 
tory upon  tbe  clerk  to  place  tbe  names  of 
candidates  for  county  and  municipal  offices 
upon  tbe  same  ballot,  but  he  may  do  it  when 
tbe  territory  composing  the  voting  precinct 
and  tbe  municipality  are  identical.  It  is 
obvious  that  where  tbe  precinct  includes 
the  residents  of  a  town  and  others  residing 
without  the  corporate  limits,  it  would  be 
impossible  to  have  a  fair  election,  if  tbe 
names  of  all  candidates  for  county  and 
municipal  offices  were  placed  upon  the  same 
ballot  Under  tbe  Constitution,  elections  by 
ballot  are  secret  and,  if  all  tbe  names 
were  placed  upon  the  same  ballot,  persons 


residing  without  tbe  town  might  elect  tbe 
municipal  officers. 

Our  conclusion  is  that,  under  tbe  exist- 
ing statutes.  If  a  voting  precinct  only  in- 
cludes tbe  territory  of  a  municipality,  tbe 
l>alIot  may  contain  the  names  of  candidates 
for  county  and  municipal  offices;  but  if  tbe 
voting  precinct  includes  persons  outside  of 
tbe  municipal  territory,  then  there  must  be 
separate  ballots.  We  are  also  of  opinion 
that  tbe  election  under  which  appellants 
claim  title  to  tbe  offices  was  invalid.  Tbe 
officers  who  were  appointed  by  tbe  board  of 
election  commissioners,  and  who  actually 
held  tbe  election  for  county  offices  and  mem- 
ben  of  the  Oenoral  Assembly,  were  the 
only  persons  aatborized  to  hold  the  election 
for  mnnicipal  offices.  We  cannot  npbold 
tbe  action  of  the  parties  who  held  the  elec- 
tion at  which  appellants  were  voted  for,  up- 
on tbe  ground  that  they  were  de  facto  of- 
ficers. There  can  be  no  de  facto  officers 
■wbesx  tbe  de  Jure  officers  are  in  charge 
and  discharging  tbe  duties  Incumbent 
upon  them. 

For  these  reasons  tbe  judgment  of  tbe  low- 
er court  is  affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  STEVE5NS. 
(Coart  of  Appeals  of  Kentucky.    Oct  24,  1906.) 

1.  Cabriebs— INITIAI.  Cabbieb  — Dakaobs  to 

SaiPlIERT— BUBDEN  Of  PROOF. 

An  initial  carrier  limiting  its  liability  to 
its  own  line,  when  sued  for  injuries  to  a  ship- 
ment, has  the  burden  of  showing  that  it  car- 
ried tbe  shipment  with  proper  care  to  the  end 
of  its  line  and  there  turned  it  over  to  the  con- 
necting carrier. 

[E^   Note.— For  cases   in  point,  see  voL  9. 
Cent  Dig.  Carriers,  ||  835-838.] 

2.  Same— KvinENCs— SuFFiCMHOT. 

In  an  action  against  tbe  initial  carrier  for 
negligence  in  the  transportation  of  a  shipment 
of  stock  it  appeared  that  the  carrier  limited 
its  liability  to  its  own  line.  The  train  which 
carried  the  stock  was  delayed  by  a  wreck  on  the 
initial  carrier's  line.  The  stock  was  placed 
on  the  receiving  track  of  the  connecting  car- 
rier. There  was  nothing  to  show  when  the 
stock  left  that  point  or  how  it  was  transported 
from  there  to  the  point  of  destination.  Held. 
that  the  question  of  the  liability  of  the  initiai 
carrier  was  for  the  jury. 

[Ed.   Note.— For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  |  962.] 

3.  Sauk— Cabbiaob  or  Live  Stock. 

In  an  action  against  the  initial  carrier  for 
injuries  to  a  shipment  of  hogs,  evidence  httd 
to  warrant  a  finding  that  the  hogs  were  not 
properly  cared  for  while  in  the  possession  of  tbe 
initial  carrier. 

4.  Pleading— Averdicent—Answeb. 

Where,  in  an  action  against  tbe  Initial 
carrier  for  injuries  to  a  shipment  of  hogs,  the 
proof  showed  tliat  the  hogs  had  l>een  placed 
on  tbe  receiving  track  of  the  connecting  car- 
rier, but  did  not  show  any  notice  to  tile  con- 
necting carrier  nor  when  the  connecting  carrier 
took  charge  of  the  shipment,  the  court  did  not 
abuse  its  discretion  in  refusing  to  allow  an 
amended  answer  pleading  that  the  hogs  Iiad 
been  delivered  to  uie  connecting  carrier. 

Appeal  from  Circuit  Court,  Carlisle  Conni;y. 
"Not  to  be  officially  reported." 
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Action  by  G.  W.  Stevens  against  the  Illi- 
nois Central  Railroad  Company.  Fi»m  a 
Judgment  tor  plaintiff,  defendant  appeala 
Affirmed. 

Robblns,  Thomas  &  Bridgwater,  J.  M.  Dick- 
inson, and  Trabne,  Doolan  &  Cox,  for  appel- 
lant   J.  M.  Nichols  &  Soir,  for  appellee. 

HOBSON,  C.  J.  Appellee  Stevens  shipped 
three  carloads  of  hogs  from  Arlington,  Ky., 
to  Cincinnati,  Ohio.  The  hogs  were  carrted 
by  the  Illinois  Central  Railroad  Company  to 
LoaisTille,  and  were  there  delivered  by  It  to 
the  Baltimore  &  Ohio  Railroad  Company  and 
were  carried  by  It  to  Cincinnati.  Thte  hogs 
were  loaded  on  the  evening  of  the  16th  of 
October,  and,  according  to  the  usual  course 
of  business,  should  have  been  dellv*ered  in 
Cincinnati  about  6  a.  m.  on  the  morning  of 
the  17th,  but  they  did  not  reach  Cincinnati 
until  the  morning  of  the  18th.  The  purpose 
of  the  shipment  was  to  get  them  to  Cincinnati 
to  be  sold  on  tUe  market  on  the  17th,  which 
was  Monday.  The  market  the  next  day  was 
10  cents  lower  than  on  the  day  before.  When 
the  hogs  reached  Cincinnati  they  looked 
gaunt,  as  though  they  had  not  bcten  watered 
or  fed  on  the  Journey.  Seven  of  the  hogs 
were  missing,  three  were  dead  In  the  cars, 
and  one  or  two  wei*e  crippled.  All  of  them 
looked  bad.  Stevens  brought  this  suit  to  re- 
cover damages  for  negligence  In  the  shipment 
In  the  sum  of  $369.21.  The  Jury  found  for 
him  $280  against  the  Illinois  Central  Railroad 
Company,  and  It  appeals. 

Th<e  Baltimore  &  Ohio  Railroad  Company 
was  made  a  defendant  to  the  action  In  the 
circuit  court,  but  was  not  brought  before  the 
court  So  the  only  question  here  Is  as  to 
the  liability  of  the  Illinois  Central  Railroad 
Company.  The  stock  was  shipped  under  tUe 
usual  bill  of  lading  by  which  the  liability 
of  the  Initial  carrier  was  limited  to  its  own 
line.  The  proof  tended  to  show  that  there 
was  a  wreck  on  the  line  of  the  Illinois  Central 
Railroad  Company  which  delayed  the  train 
which  took  the  hogs  between  four  and  five 
hours.  In  consequence  of  this  delay  the  hogs 
did  not  leave  Paducah  when  they  should 
have  left,  and  did  not  reach  Louisville  until 
after  the  time  they  should  have  been  in  Cin- 
cinnati in  the  ordinary  course  of  business. 
They  were  placed  on  the  receiving  track  of 
the  Illinois  Central  Railroad  Company  about 
8:40  a.  m.  on  the  17th  at  Louisville.  This 
track  was  the  one  from  which  the  Baltimore 
&  Ohio  Railroad  Company  i^eceived  freight. 
The  proof  for  the  defendant  stopped  here.  It 
does  not  show  when  the  stock  left  Louisville 
or  how  it  was  transported  from  there  to  Cin- 
cinnati. For  all  that  appears  in  the  proof, 
there  msy  have  been  no  negligence  on  the 
part  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany. The  burden  was  on  the  initial  carrier 
to  show  that  It  carried  the  stock  with  proper 
care  to  the  end  of  its  line  and  there  turned 
It  over  to  the  connecting  carrier.  On  the 
facts  shown  the  question  was  for  the  Jury 


as  to  the  liability  of  the  Illinois  Central  Rail- 
road Company,  and  its  motion  for  a  peremp- 
tory instruction  was  properly  overruled. 

The  verdict  of  the  Jury  is  not  against  the 
evldencte.  The  facts  shown  warranted  the 
Jury  In  concluding  that  the  stock  were  not 
properly  cared  for  between  Arlington  and 
Louisville,  the  hogs  having  been  in  the  care 
of  the  Illinois  Central  Railroad  Company 
from  thte  evening  of  the  15th  until  the  morn- 
ing of  the  17th.  The  court  did  not  abuse  its 
discretion  in  refusing  to  allow  the  amended 
answer  to  be  filed,  which  pleaded  that  the 
hogs  were  delivered  to  the  Baltimore  &  Ohio 
Railroad  Company  at  Louisville.  This  amend- 
ed answer  was  tendered  to  conform  to  the 
proof  on  the  trial,  but  the  proof  failed  to 
show  any  notice  to  the  Baltimore  &  Ohio 
Railroad  -Company  that  tfa«  bogs  had  been 
placed  on  the  receiving  track  for  it  and  it 
did  not  show  when  the  Baltimore  &  Ohio 
Railroad  Company  In  fact  took  charge  of  the 
hogs.  The  burden  was  on  the  appellee  to 
show  these  facts.  Railroad  Co.  v.  Bourne,  29 
8.  W.  975,  10  Ky.  Law  Rep.  825.  Thte  proof 
as  to  the  condition  of  the  hogs  when  they 
left  Arlington  and  their  condition  when  they 
reached  Cincinnati,  in  connection  with  the 
proof  as  to  the  time  that  they  had  been  on 
thte  Journey,  was  sufficient  to  go  to  the  Jury 
on  the  question  of  loss  of  weight  as  the  Jury 
would  be  warranted  in  concluding  that  the 
hogs  would  lose  In  weight  if  not  fed  and 
cared  for  In  that  length  of  time.  The  record 
does  not  show  what  the  hogs  weighted  at 
Arlington,  nor  does  It  show  what  they  weigh- 
ed In  Cincinnati.  There  is  some  talk  in  the 
record  about  a  bill  of  sale,  but  that  Is  not 
In  the  transcript  and  so  we  cannot  say  that 
there  was  any  error  In  thte  circuit  court  in 
Its  rulings  as  to  the  admissibility  of  the  bill 
of  sale. 

The  Instructions  of  the  court  excluded  from 
the  Jury  the  Item  sued  for  on  account  of  ap- 
pellee being  deprived  of  transportation  for 
himself  from  Arlington  to  Cincinnati.  There 
was  sufficient  proof  as  to  the  decline  of  the 
market  to  submit  that  matter  to  the  Jury. 
Appellant  Introduced  no  witness  who  kntew 
the  facts  as  to  the  cause  of  the  wreck  which 
delayed  the  train,  or  who  could  testify  to 
facts  showing  that  the  wreck  occurred  with- 
out negligence  on  the  part  of  the  railroad 
company.  On  the  whole  case  we  do  not  see 
that  there  was  any  error  to  the  prejudice 
of  the  substantial  rights  of  appellant  on  the 
trial. 

Judgmtent  affirmed. 


UNITED  STATES  LIPE  INS.  CO.  IN  THE 

CITY   OF   NEW   TORK   v.   SPINKS. 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1906.) 

1.  Insurance  —  Mutual  Insubance  Compa- 
nies—Surplus— Lapsed  Policy. 

The  "surplus"  of  a  mutual  life  insurance 
company  belong;  equitably  to  the  policy  holdrrs 
who  contributed  to  it  in  the  proportion  ic  which 
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tbey  contributed  to  it.  Uader  section  88,  c.  090, 
p.  1809,  Laws  1892.  of  New  York,  tbe  share 
of  a  poller  lapsed  for  nonpayment  of  premium 
(after  baling  been  in  force  tbree  years)  most 
t>e  applied  to  tbe  parchase  of  extended  Insurance 
nnless  the  policy  bolder  baa  elected  to  talce  paid- 
up  insurance  therefor. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  If  77,  935.] 

2.  Same— Extended  Irsubance. 

Tbe  words  "dividend  additions"  as  used 
in  tbe  New  Yorlc  statute  refer  to  that  part  oi 
tbe  premiums  charged  which  was  "loaded"  onto 
tbe  premium  in  excess  of  its  share  of  expenses 
and  losses  sustained.  Such  additions,  and  the 
earnings  thereon,  which  constitute  the  "sur- 
plus," must  be  valued  and  applied  in  buying 
extended  insurance  for  lapsed  policies  in  force 
three  years  or  longer,  in  toe  same  way  that  the 
"reserve"  of  the  policy  is  required  to  be  valued 
and  applied  in  purchasing  anch  extended  insur- 
ance. 
8.  Same— Yaluiro  Surplus. 

Insurance  companies  must  keep  accurate 
accounts  with  their  policy  holders  as  classes, 
failing  which,  no  presumption  will  be  indulged 
in  tbe  companies'  favor  when  it  comes  to  valu- 
ing end  applying  "surplus"  or  "dividend  addi- 
tions" to  lapsing  policies. 
4.  Same— Dividends. 

It  is  not  optional  with  the  directorate  of 
life  insurance  companies  not  purely  stock  com- 
panies whether  they  will  declare  dividends,  or  to 
what  extent,  of  the  so-called  surplus. 
(Syllabus  by  the  Court,) 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  Harry  Spinks  against  tbe  United 
States  Life  Insurance  Company  in  the  City 
of  New  York.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Augustus  B.  Wihson  and  W.  H.  Mackoy, 
for  appellant  L.  J.  Crawford  and  Hazel- 
rlgg,  Cheiiault  &  Hazelrigg,  for  appellee. 

O'RBAR,  J.  February  21,  1894,  appellant 
Issued  to  Charles  Spinks  a  policy  of  in- 
surance upon  his  life,  payable  to  bis  son, 
Harry  Spinks,  appellee.  The  policy  was  an 
agreement  to  pay  tbe  beneficiary  tbe  sum  of 
$25,000  if  tbe  assured  died  witbin  10  years 
from  December  12,  1893.  The  consideration 
was  the  payment  of  $1,128.25  annually  by 
tbe  assured  on  or  before  December  15th  of 
each  year,  as  premium,  the  first  paymoit 
baring  been  contemporaneous  with  the  Is- 
sue of  tbe  policy.  Among  tbe  conditions 
contained  In  the  policy  was  this  clause: 
(2)  After  being  In  force  three  full  years, 
an  extefnded  insurance  shall  be  allowed,  in 
accordance  with  tbe  requirements  of  chapter 
090.  p.  1930,  of  tbe  Laws  of  1892,  of  New 
York."  The  insured  paid  appellant  four 
annual  premiums  of  $1,128.25  each,  aggre- 
gating $4,513,  which  continued  tbe  policy 
in  force  regardless  of  chapter  690,  p.  1069, 
f  88,  Laws  of  New  York,  up  until  Decem- 
ber 12,  1897.  Tbe  insured  did  not  pay  tbe 
premium  due  on  December  12,  1897. 

Section  88,  c.  690,  p.  1969,  Laws  of  New 
York  1892,  is  as  follows:  "Whenever  any 
policy  of  life  insurance  issued  after  January 
Ist,   1880,    by  any  domestic   life  insurance 


corporation,  after  being  In  force  tbree  foil 
years,  shall   by   its  terms  lapse  or   become 
forfeited  t<x  tbe  nonpayment  of  any  premium 
or  any  note  given  for  a  premium  or  loan 
made  in   casta   on  soch  policy   or   security, 
or   of  any   Interest  on   sncb  note  or   loan, 
tbe    reserve   on   such   policy   computed    ac- 
cording to  tbe   American  Experience  Table 
of  Mortality  at  tbe  rate  of  four  and  one- 
half  per  cent  per  annum  shall,  on  demand 
made,  wltb  surrender  of  tlie  policy  within 
six  months  after  such   lapse  or   forfeiture, 
be  taken  as  a  single  pronium  of  life  insur- 
ance at  the  published  rates  of  the  corpora- 
tion at  tbe  time  tbe  policy  was  issued,  and 
shall  be  applied,  as  shall  have  been  agreed 
in  the  application  or  policy,  either  to  con- 
tinue tbe  insurance  of  tbe  policy  in   force 
at  its  full   amount   so  long  as  such  single 
premium  will  purchase  temporary  insurance 
for  that  amount  at  tbe  age  of  the  insured 
at  tbe  time  of   lapse  or  forfeiture,  or  to 
purchase  upon  tbe  same  life  at  the  same 
age  paid-up  insurance,  payable  at  the  same 
time  and  under  tbe  same  conditions,  exc^t 
as  to  payment  of  premiums  as  tbe  original 
policy.     If  no  such  agreement  be  expressed 
In   the   appllcati<«i   or   policy,   such   single 
premium  may  be  applied  in  either  of  tbe 
modes  above  specified  at  the  option  of  the 
owner  of  the  policy,  notice  of  such  option 
to  be  contained  in  the  demand  hereinbefore 
required  to  be  made   to  prevent  tbe   for- 
feiture of  the  policy.     The  reserve  herein- 
before specified  shall  Include  dividend  addi- 
tions calculated  at  the  date  of  the  failure 
to    make   any    of   the   payments   above  de- 
scribed according  to  the  American  Experi- 
ence  Toble   of    Mortality   with    interest    at 
tbe  rate  of  four  and  one-tialf  per  coit  per 
annum,  after  deducting  any  indebtedness  of 
the  insured,  on  account  of  any  annual  or 
semi-annual  or  quarterly  premium  then  due, 
and  any  loan  made  in  cash  on  such  policy, 
evidence  of  which  is  acknowledged  by  the 
insured  in  writing.     The  net  value  of  tbe 
insurance  given    for   such   single   premium 
under  this  section,  computed  by  the  stand- 
ard   of    this    State,  shall    in    no    case    be 
lees  than  two-thirds  of  tbe  entire  reserve, 
computed  according  to  tbe  rule  prescribed 
in  this  section  after  deducting  the  indebted- 
ness as  specified,  but  such  insurance  shall 
not  participate  In  tbe  profits  of  tbe  corpo- 
ration.   If  the  reserve  upon  any  endowment 
policy,   applied  according  to  tbe  provisiona 
of    this    secti<m    as    a    single  premium   of 
temporary  Insurance  be  more  than  suffici^it 
to  continue  tbe   insurance   to   the  end  of 
tbe  endowment  term  named  In  tbe  policy, 
and  if  tbe  Insured  survive  that  term,  the 
excess  shall  be  paid  in  cash  at  tbe  end  of 
such  term,  on  the  conditions  on  which  ^e 
original    policy    was    issued.     This    section 
will  not  apply  in  any  case  where  the  pro- 
visions of  tbe  section  are  specifically  waived 
in    the    application,    and    notice    of   such 
waiver  is  written  or  printed  in  red  ink  on 
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■the  margin  of  the  face  of  the  policy  when 
'Issued."  As  the  provisions  of  this  act  were 
not  specifically  waived  In  the  application 
-or  otherwise,  or  notice  of  such  waiver  In- 
•dorsed  In  red  Ink  on  the  policy,  the  last 
section  of  the  act  above  quoted  Is  not  ap- 
plied, and  the  act  Is  to  be  treated  as  If 
that  section  bad  been  omitted. 

On  January  27,  1S98,  the  assured,  Charles 
Splnks,  and  the  beneficiary,  Harry  Splnks, 
appellee  herein,  requested  the  appellant  In 
writing  to  apply  the  entire  reserve  on  the 
policy,  including  dividend  additions.  If  any, 
therein  calculated  as  provided  In  the  policy, 
to  be  taken  as  a  single  premium  to  continue 
-the  Insurance  of  $25,000  named  In  the  policy 
In  force  at  its  full  amount  for  such  time 
as  said  single  premium  would  purchase  that 
■Amount  as  nonparticlpatlng  Insurance  at 
the  company's  rates  therefor  at  the  date  of 
'.the  policy,  taken  at  the  age  of  the  assured 
at  date  of  default,  subject  to  the  conditions 
.and  agreements  of  the  contract  contained  and 
ceferred  to  In  the  policy.  The  written  ap- 
plication was  transmitted  with  the  policy 
to  appellant,  who  on  February  14,  1898,  is- 
sued and  delivered  to  Charles  Splnks  Its 
«ertiflcate  of  extended  insurance,  which  was 
to  these  words:  "The  United  States  Life 
Insurance  Company  In  the  City  of  New 
York,  doth  hereby  certify,  that  in  pursuance 
of  the  application  therefor,  of  which  the 
above  is  a  copy,  the  principal  sum  of  insur- 
ance mentioned  In  the  hereto  annexed  pol- 
icy No.  79,714,  on  the  life  of  Charles  Splnks, 
and  (if  all  the  terms  and  conditions  of 
said  policy.  In  It  contained  and  referred  to, 
bave  been  and  shall  be  fully  kept,  and 
not  violated),  payable  In  the  manner  there- 
in mentioned  to  the  persons  therein  de- 
scribed as  the  payee  thereof,  viz.,  $25,000.00, 
will  be  so  payable  as  continued  Insurance, 
In  the  event  of  the  death  of  the  insured 
life  on  or  before  the  lOtb  day  of  August, 
In  the  year  eighteen  hundred  and  ninety- 
eight;  but  after  said  date  said  policy,  and 
the  continued  Insurance  thereunder,  will  in 
■all  respects  be  and  become  determined  and 
null,  void,  and  of  no  effect  The  continua- 
-tion  of  the  Insurance  as  aforesaid  being  in 
.accordance  with  the  conditions  and  agree- 
ments in  said  policy  mentioned,  and  the  ap- 
plication for  said  continued  insurance,  of 
which  the  above  Is  a  copy,  as  aforesaid, 
.and  which  application  is  hereby  made  a 
part  hereof.  Dated  New  York  City,  Feb- 
ruary 14th,  1898."  The  assured,  Charles 
Splnks,  died  September  13,  180S.  No  other 
action  was  taken  before  his  death  either  by 
him  or  the  Insurer  relative  to  any  other 
extension  of  the  policy. 

Thereafter  this  suit  was  brought  by  ap- 
pellee as  the  named  beneficiary  to  recover 
from  appellant  the  full  amount  of  the  In- 
surance. In  addition  to  the  foregoing  facts, 
It  was  alleged  In  the  petition  that  there  was 
a  considerable  sum  in  the  hands  of  appel- 
lant (hereinafter  sometimes  referred  to  as 


the  "Company")  known  as  surplus,  belong- 
ing to,  and  contributed  by,  the  policy  hold- 
ers, of  whom  Charles  Splnks  was  one  of  a 
class,  and  which  was  subject  to  dividends 
on  behalf  of  such  policy  holders;  that  of 
such  surplus  there  was  enough  due  to  be 
applied  to  the  policy  In  suit  on  February 
14,  1808,  and,  on  the  date  of  the  default  in 
the  payment  of  premium  by  the  assured, 
which,  if  applied  as  a  single  premium  at  the 
company's  published  rates  at  the  date  of  the 
poiley,  would  have  purchased  for  the  assured 
extended  Insurance  for  the  full  amount  of 
the  policy  for  a  period  beyond  September  13, 
1898;  that  the  company  fraudulently,  or  by 
mistake,  failed  to  Include  such  dividend  in 
the  reserve  of  the  policy  when  it  extended 
the  Insurance,  although  assured  had  applied 
for  It  to  do  so,  and  never  knew  but  what  it 
bad  done  so.  It  was  also  charged  that  ap- 
pellant was  wholly  a  mutual  company.  The 
company  denied  that  there  was  any  dividend 
addition  which  could  have  been  applied  to 
the  extension  of  the  policy;  denied  that  it 
had  ever  declared  any  dividend  to  this 
policy;  and  denied  that  there  was  any  fund 
oot  of  which  It  coald  have  legally  declared 
such  dividend.  It  also  pleaded  that  the 
policy  was  a  deferred  dividend  term  policy 
of  life  Insurance,  containing  among  other 
things  these  express  conditions:  "(1)  All 
premiums  are  payable  In  New  York  City  at 
the  company's  office.  •  •  •  Failure  to 
make  payment  of  any  subsequent  premium 
either  to  the  company,  or  to  a  duly  author- 
ized agent.  In  exchange  for  receipt  signed  as 
above  •  •  •  will  render  this  contract 
null  and  void.  Whenever  this  policy  shall 
become  null  and  void  for  any  cause,  all  pay- 
ments made  hereunder  shall  become  for- 
feited to  the  company,  except  that:  (2)  After 
being  In  force  three  full  years,  an  extended 
Insurance  shall  be  allowed,  In  accordance 
with  the  requirements  of  chapter  690,  of  the 
Laws  of  lSa2,  New  York.  •  •  •  (7)  The 
said  company  agrees,  In  case  the  life  insur- 
ed survive  to  the  end  of  the  specified  period. 
If  this  policy  be  then  in  full  force,  to  pay 
to  the  legal  holder  or  holder  of  this  policy 
the  dividend  apportioned  to  this  policy  from 
Its  profits  by  said  company."  Appellant 
pleaded  that  clause  7,  just  qu6ted,  exclud- 
ed the  Splnks  policy  from  participation  in 
any  division  of  profits  or  surplus,  unless 
the  assured  survived  the  period  for  which 
be  was  insured,  and  unless  the  policy  was 
then  in  full  force;  that,  as  he  died,  and  was 
also  in  default  of  premiums,  wltliin  the  10 
years,  the  policy  was  not  in  full  force  at 
the  expiration  of  the  term,  and  was  not 
therefore  entitled  to  participate  In  any  dis- 
tribution of  the  surplus  or  profits  among  ap- 
pellant's policy  holders.  It  denied  that  it 
was  a  mutual  company,  and  denied  that  It 
bad,  through  fraud  or  mistake,  failed  to 
credit  to,  or  Include  in,  the  reserve  of  said 
policy  any  dividends  from  the  surplus  and 
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proAts,  though  it  admitted  that  it  bad  not 
done  BO,  but  claimed  tliat  it  bo  failed  be- 
cause the  policy  was  not  then,  and  never 
wae,  entitled  to  share  in  such  profits  or  sur- 
plos  or  any  dividend  thereof  declared.  On 
motion  of  appellant  this  action  was  trans- 
ferred to  equity,  and  was  tried  on  Its  merits 
by  the  chancellor,  who  found  that  the  policy 
sued  on  was  entitled  to  share  In  the  surplus, 
and  that  Its  share,  computed  according  to 
the  provisions  of  the  policy  and  the  laws  of 
New  York,  was  sufficient  to  have  extended 
It  beyond  the  date  of  the  death  of  the  as- 
sored.  It  was  consequently  decreed  that  the 
beneficiary  recover  the  full  sum  insured 
from  the  company  with  interest  from  the 
filing  of  the  suit  The  company  has  ap- 
pealed. 

The  questions  for  decision  are  two:  First 
What  is  the  meaning  of  the  term  "dividend 
additions,"  as  used  in  the  New  York  stat- 
nte  which  is  quoted  ante?  Second.  Was 
there  doe  to  be  applied  to  this  policy  at  the 
date  of  the  default  In  premiums,  a  sum  suffi- 
cient of  such  dividend  additions,  when  add- 
ed to  the  value  of  its  reserve,  to  have  paid 
for  an  extension  of  the  insurance  to  and  in- 
cluding September  13,  18987 

Appellant  contends  that  the  word  "divi- 
dend" has  a  well-defined  legal  meaning, 
which  is  in  accord  with  its  popular  use; 
that  It  signifies  such  portion  of  accumulated 
net  earnings,  or  surplus,  as  the  directorate 
of  a  corporation  may  deem  expedient  to  be 
distributed,  and  in  appropriate  proceedings 
la  by  them  ordered  to  be  distributed  among 
those  entitled  by  law  to  receive  It;  that  a 
dividend  Is  ex  vi  termini  the  part  of  a  thing 
which  has  been  set  apart  for  distribution. 
Counsel  for  appellant  therefore  argue  that 
as  there  was  not  official  action  In  declaring 
or  setting  apart  a  dividend,  none  could  be 
added  to  the  reserve  of  the  policy;  that  the 
matter  of  declaring  dividends  from  the  com- 
pany's surplus,  or  net  profits,  was  one  com- 
mitted properly  and  necessarily  to  the  sound 
business  sense  and  discretion  of  the  direct- 
ors, to  be  exercised  by  them  In  behalf  of  the 
company  and  its  patrons  as  their  beet  inter- 
ests appeared  to  the  directors  to  justify. 
That  this  is  the  rule  commonly  applied  to 
corporate  dividends  cannot  be  denied.  And 
If  the  word  dividend  is  used  In  the  New 
York  statute  In  the  sense  and  to  express  the 
same  Idea  as  when  used  ordinarily  regarding 
th;  distribution  of  the  surplus  earnings  of 
other  corporations.  It  seems  to  us  that  appel- 
lant's attitude  is  unassailable.  Whether  the 
word  Is  so  used  involves  a  careful  study 
and  an  understanding  of  certain  terms  com- 
monly employed  In  the  business  of  Insur- 
ance, and  which  are  found  in  the  statute  and 
policy  before  us,  to  the  end  that  we  may  see 
whether,  In  expressing  the  mind  of  the  legis- 
lator or  contractor,  the  language  employed 
has  a  peculiar,  or  only  the  common,  signifi- 
cance, for  it  is  well  known  that  words  of 


common  use,  and  having  a  generally  ac- 
cepted single  meaning,  when  so  used,  may 
have  an  entirely  different  meaning  by  the 
usage  of  a  particular  trade,  cult,  or  business. 
And,  as  the  use  of  all  words  is  to  express 
the  Idea  intended  to  be  understood*  the  mean- 
ing which  the  user  of  the  words  had  in  mind 
Is  the  one  to  be  applied  in  interpreting  his 
written  or  spoken  language.  To  understand 
him,  we  will  have  to  put  ourselves  in  his 
place,  to  view  the  subject  from  bis  point 
of  view,  and  to  give  to  his  words  the  same 
meaning  which  he  understood  and  intended 
them  to  have.  If,  therefore,  the  words  to 
be  interpreted  had  a  peculiar  meaning  when 
used  in  reference  to  life  insurance,  the  Legis- 
lature and  the  contracting  parties  in  this 
business  evidently  employed  them  In  that 
sense.  We  must  see  whether  they  had  such 
meaning. 

Life  insurance  is  not  a  modem  business 
invention,  although  modemly  many  new 
features  have  been  added  to  It,  which  may 
seem  to  be  foreign  to  Its  original  conception. 
But  the  main  principle  upon  which  It  rests 
has  not  been  changed.  The  plan  Is  to  collect 
from  a  class  of  selected  persons,  chosoi 
with  reference  to  tlieir  ages,  health,  occupa- 
tions, and  so  forth,  such  a  fixed  sum  as  will, 
when  kept  safely  Invested  at  Interest,  pay 
to  the  estate  of  each  of  them  when  he  dies, 
a  certain  stun  of  money,  which  was  origin- 
ally taken  as  the  basis  of  the  collections. 
It  has  been  found,  and  it  is  a  fact,  that 
this  can  be  done.  The  percentage  of  mor- 
tality of  such  persons  Is  ascertainable  In 
advance.  From  a  long  series  of  observations 
It  is  known  to  a  reasonable  certainty  how 
many  of  the  number  will  die  within  a  given 
time.  Thus  the  life  tables,  or  tables  of 
mortality,  have  been  made  up.  The  one  in 
most  common,  if  not  universal,  use  In  this 
country.  Is  the  American  Experience.  EVom 
these  It  Is  shown  that  of  a  given  numb» 
of  such  persons  of  the  same  age  and  con- 
dition, each  contributes  a  certain  sum,  eith- 
er In  one  lump  sum  In  advance,  or  In  an- 
nual InstalhnentB,  that  such  contributions 
when  loaned  or  Invested  at  current  inter- 
est compounded  will  so  increase  that  as 
each  one  of  the  contributing  class  dies  there 
will  be  enough  In  the  common  fund  to  pay 
to  his  estate  a  principal  sum  previously 
taken  as  the  basis  of  the  charges  which  he 
has  contributed.  The  sum  which  he  Is  re- 
quired to  pay  Is  called  the  premium.  If 
1,000  men,  aged  20,  enter  Into  an  agreement 
to  pay  each  one  as  he  dies  $1,  and  to  pro- 
vide In  advance  a  fund  therefor,  which  will 
be  sufficient,  and  no  more  than  sufflcioit. 
to  meet  the  undertaking,  they  find  that 
from  the  tables  of  mortality  so  many  will 
die  the  first  year,  so  many  the  second  year, 
and  so  on,  so  that  enough  will  have  to  be 
paid  in  advance  that  out  of  it  there  can 
be  paid  the  death ,  claims  of  the  per  cent 
who  will  die  each  year,  and  leave  enough 
which,  placed  at  compound  interest,  will  ac- 
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the  Bctaeme  Is  to  determine  that 
>f  money  which  will,  when  Increased 
!St  at  a  given  rate  per  annum,  com- 
anntially,  become  $1  In  a  given 
>f  yeara — the  expectancy  of  the  dur- 
Itte  of  the  whole  class.  This  amount 
stltute  the  preminm.  The  rate  of 
must  of  coarse  be  not  greater  than 
rates,  and  should  be  slightly  less. 
e  companies  generally  adopt  4  per 
4%  per  cent  as  the  basis  of  such 
DOS.  It  will  of  course  require  more 
Lt  4  i)er  cent  Interest  to  produce 
given  future  date  than  at  4%  per 
tereat.  Therefore  the  greater  the 
rate  adopted  the  smaller  the  pre- 
arged.  Thus  we  find  that  $0.95693+ 
iVi  per  cent.  Interest  become  $1  In 
•.  For  two  years  there  would  have 
ich  sum  as  would  being  put  at  In- 
:  4%  per  cent  for  two  years  produce 
b  would  be  a  less  sum  than  requlr- 
oduce  $1  in  one  year,  and  for  three 
still  less  sum,  viz.,  $0.87029f.  The 
he  principal  sum  could  be  at  inter- 
less  it  would  have  to  be  to  start 
produce  $1.  So  when  we  have 
e  of  mortality  showing  the  average 
spectancy  of  the  class  to  be  Insured, 
be  worked  out  to  a  mathematical 
7  just  what  sum  Is  required  to  be 
each  to  be  loaned  at  4V^  per  cent 
compounded  annually  in  order  to 
m  all  $1  each  as  they  died.  Only  a 
per  cent,  of  1,000  insured  will  die 
t  year,  hence  the  whole  sum  that 
>e  required  to  be  put  at  Interest  to 
m  all  the  fnll  amount  will  not  be 
or.  The  life  tables  will  show  how 
'ill  probably  die.  The  fraction  pro- 
•y  the  mortality  number  divided  by 
Qber  of  Insured,  when  multiplied  by 
a  to  be  put  at  Interest  at  4%  per 
<T  one  year  to  produce  $1,  will  then 
It  what  each  will  have  to  pay  In 
!  in  order  to  have  in  the  common 
ougb  to  pay  the  death  claims  matur- 
it  year.  This  eftedts  the  insurance 
!  year  only.  Only  those  dying  get 
g.  The  survivors  get  nothing.  They 
>een  insured — have  been  protected 
the  chance  of  being  included  In  the 
'  who  died.  This  would  oe  called 
t  cost  of  insuring  $1  for  one  year. 
Bt  of  insuring  $1  for  a  whole  life  is 
ip  by  adding  together  the  net  cost  of 
ear  beginning  with  the  age  of  the  in- 
when  the  insurance  is  effected,  and 
ling  to  tlie  end  of  his  expectancy, 
would  be  the  net  single  premium  for 
life.  But,  as  life  insurance  premiums 
neially  paid  annually,  or  annually  for 
ted  number  of  years,  instead  of  one 
im  for  the  whole  life,  the  sum  to  be 
ach  year  as  an  annual  premium  Is  ar^ 


life  companies.  This  annual  net  premium 
is  divided  into  two  parts:  one,  to  help  pay 
death  claims  occurring -tiiat  year,  being  the 
proportion  that  policy  is  required  to  contrib- 
ute to  pay  death  claims  arising  that  year  In 
its  class,  and  the  other  is  placed  by  the  in- 
surer at  Interest  to  the  credit  of  a  fund 
which  shall  at  all  times  be  k^t  equal  to  the 
net  single  premium  that  will  at  the  age  the 
policy  holder  has  attained  be  sufficent  to 
then  effect  his  insurance.  This  fund  is  some- 
times called  by  one  name  or  another,  but 
is  now  commonly  known  as  the  "reserve," 
and  is  regarded  by  every  well-informed  au- 
thority "the  great  sheet  anchor  of  life  Insur- 
ance." It  will  thus  be  seen  that  the  i>ollcy 
holders  effect  and  pay  their  own  insurance. 
They  insure  themselves  and  eadi  other.  It 
is  essentially  mutual.  No  company  ever  has 
to  any  great  extent,  and  in  the  nature  of  the 
business  cannot,  do  a  life  insurance  business 
on  any  other  basis  than  that  of  making  the 
Insured  lives  carry  their  own  insurance.  No 
stock  company  is  rich  enough  to  carry  upon 
its  capital  alone  the  weight  of  liability  rep- 
resented by  the  policy  liabilities  of  any  of 
the  great  modem  life  insurance  companies. 
But  we  have  traced  the  business  only  so 
far  as  to  show  the  net  cost  of  insurance,  and 
how  It  is  provided.  There  are  of  course  ex- 
penses to  be  met  in  the  conduct  of  the  busi- 
ness. Managerial,  rents,  taxes,  advertising, 
and  agencies.  These,  too,  must  be  borne  by 
the  benefited  class,  the  policy  holders.  So 
enough  must  be  added  to  the  net  premium 
charged  to  cover  these  expenses.  There  is 
also  added  something  to  cover  such  contin- 
gencies as  that  the  death  rate  in  any  year 
from  some  abnormal  cause,  such  as  great 
epidemic,  shall  increase  beyond  the  average 
expectancy,  and  for  the  loss  in  value  of  in- 
vestments caused  by  flnancial  panics,  or  by 
dishonesty  of  officials.  The  sum  added  to  the 
net  premium  to  meet  these  expenses  and  con- 
tingencies is  called  "loading"  the  premium. 
As  such  expenses  and  losses  cannot  certainly 
be  known  in  advance,  an  approximation  is 
made,  and  the  total  sum  collected  Is  called 
the  gross  premiimi.  That  is  the  premium  act- 
ually charged  and  collected  from  the  insured. 
It  1^  applied,  or  ought  to  be,  first,  to  pay 
that  policy's  proportion  of  that  year's  death 
claims;  then  to  make  good  its  own  reserve ; 
then  to  pay  the  expenses,  including  all  offi- 
cial salaries;  then  to  pay  losses,  if  any.  If 
there  should  be  a  balance  after  paying  those 
items,  it  is  called  a  "surplus,"  which  is  a  pret- 
ty good  name  for  it  The  aggregate  of  all 
the  excessive  collections  of  premiums  in  that 
year  constitute  that  year's  accumulation  or 
"surplus."  This  fund  is  sometimes  called,  or 
miscalled,  "undivided  profits,"  or  "surplus 
earnings,"  or  the  like.  But  It  represents  only 
the  aggregate  of  overcharges  of  premiums  as- 
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sessed  against  the  policy  bolder^.  The  great- 
er It  Is,  the  greater  the  tinnecessary  exaction 
that  has  been  made  by  the  insurance  com- 
pany from  Its  policy  holders  in  carrying  on 
the  business  of  collecting  from  them  a  suffi- 
cient sum  to  pay  all  of  them  the  sums  agreed 
at  their  deaths,  and  in  the  meantime  to  pay 
all  the  legitimate  and  necessary  expenses  of 
maintenance.  If  the  insurance  company  do- 
ing the  business  were  only  a  stock  company. 
In  the  absence  of  statutory  regulation,  all 
"surplus"  or  "profits"  would  belong  to  the 
stockholders.  It  would  represent  that  much 
more  charged  for  doing  the  business  than  it 
cost,  and  would  be  properly  profit  But 
where  the  company  Is  a  mutual,  being  con- 
ducted on  the  plan  of  giving  the  cheapest 
safe  insurance  to  Its  members,  all  surplus 
ought  to  belong  to  the  members,  the  policy 
holders.  For  in  a  purely  mutual  company 
there  are  no  stockholders,  and  no  one  else 
therefore  to  whom  the  surplus  could  go  than 
its  policy  holders.  And  It  should  in  equity 
go  to  those  who  had  contributed  It  The  offi- 
cers of  such  a  corporation  being  paid  salaries 
for  their  services  have  no  Interest  as  such  In 
the  surplus.  In  mixed  companies — that  is, 
partly  stock  and  partly  mutual — the  act  cre- 
ating them  usually  designates  the  maximum 
per  cent  that  shall  be  paid  in  dividends  to 
the  stock,  the  residue  of  "surplus"  or  "net 
earnings"  going  to  the  contributing  policy 
holders. 

We  find  from  this  record  that  appellant  be- 
longs to  the  latter  class.  The  maximum  div- 
idends to  its  stockholders  were  all  paid,  and 
were  deducted  from  the  gross  earnings.  The 
"surplus"  was  what  was  left  after  paying  the 
dividends  to  stockholders,  all  expenses  and 
all  losses,  and  after  providing  for  all  death 
claims  and  for  maintaining  the  reserves. 
Hence  this  "surplus"  should  be  treated  as  If 
the  company  were  purely  a  mutual  company. 
Not  only  ought  the  surplus  to  be  divided 
among  the  policy  holders  contributing  it,  aa 
a  matter  of  equity,  but  an  amendment  to  ap- 
pellant's charter  provides  for  limiting  the 
amount  of  capital  stock,  and  the  rate  of  "in- 
terest" It  shall  receive,  and  excludes  the  cap- 
ital from  receiving  any  other  rate  of  Inter- 
est or  any  share  In  the  "net  profits,  surplus 
or  dividends  of  the  company."  The  act  con- 
tinues: "But  thereafter  the  entire  net  profits 
and  divisible  surplus  shall  be  ascertained  by 
the  board  of  directors  in  accordance  with  the 
contracts  between  the  said  company  and  its 
policy  holders  respectively ;  and  annually,  or 
once  In  two  or  more  years  thereafter,  the 
sums  which  may  be  set  apart  by  the  said 
board  from  such  net  profits  or  divisible  sur- 
plus for  such  purposes  shall.  In  the  manner 
provided  In  said  charter,  as  hereby  amended, 
be  apportioned  among  the  policy  holders  en- 
titled to  participate  therein  according  to  their 
respective  classes  and  the  terms  of  their  re- 
spective contracts."  Act  March  31,  1882, 
Laws  N.  T.  1882,  p.  36,  c  44.  It  Is  upon  this 
amendment  that  the  company  rests  its  con- 


tention that  under  clause  7  of  the  policy, 
ante.  It  and  Charles  Spinks  agreed  that  tbis 
policy  was  not  to  share  in  any  distribution 
of  profits  until  and  unless  he  survived  the 
term  of  10  years;  and  that  all  the  surplus 
of  that  class  should  be  distributed  to  those- ' 
of  the  class  who  did  survive  and  persist  in 
their  membership.  Appellant  claims  that 
this  constituted  the  policy  a  tontine.  .Tbe 
original  tontine  contemplated  that  the  total 
fund  should  go  to  the  survivors  of  a  class,  re- 
gardless of  the  cause  of  their  dropping  oat 
When  applied  to  insurance  it  seems  to  have 
an  opposite  effect  from  the  real  matter  of  In- 
surance, the  latter  being  to  pay  you  if  yoo- 
die,  tbe  former  to  pay  you  If  you  do  not 
Tontine  Insurance,  therefore,  was  on  agree- 
ment to  divide  tbe  "surplus"  which  all  of 
that  class  bad  contributed,  among  those  wbi>- 
outlived  the  term  agreed  upon,  and  who  per^ 
sisted  as  paying  members.  It  Is  a  spedes  of 
hazard,  in  which  the  strong  and  the  rich  have 
the  greater  diauce  of  winning,  although  they 
pay  no  more  for  it.  The  poor,  the  weak,  and 
the  unfortunate  are  almost  sure  to  lose.  Tbe- 
system  gathers  together  enormous  sums,  not 
always  properly  bandied  or  invested,  wbick 
are  placed  for  a  long  term  in  the  sole  custody 
of  agents  for  Investment  and  speculation, 
and  whatever  remains  after  the  term  has 
expired  goes  to  those  In  the  main  whom  the 
circumstances  have  prov^i  needed  It  the  least 
Tbe  plan  has  met  with  much  criticism,  and 
tt  Is  forbidden  altogether  by  the  laws  of  some 
states.  This  suggests  one,  and  brings  us  to 
consider  the  other,  abuses  that  led  to  tbe^ 
enactment  of  section  88  of  chapter  690,  page 
869  of  the  Laws  of  1802  of  New  York. 

From  what  has  been  said.  It  will  be  noted 
that  each  policy  holder  of  life  Insurance  con- 
tributes bis  own  policy's  reserve.  When, 
for  any  reason,  be  dropped  bis  insurance,  or 
failed  to  pay  an  annual  or  other  installment 
when  due,  formerly  the  company  forfeited 
his  contract  and  appropriated  all  he  had' 
paid.  This  was  tolerated  a  long  time  upon 
tbe  popular  supposition  that  each  year's 
premium  paid  for  that  year's  Insurance  only. 
It  was  not  generally  known  that  a  large  part 
of  It  went  to  the  creation  of  a  reserve  fund 
to  carry  that  Identical  Insurance  to  maturity. 
In  this  way  enormous  sums  were  confiscated 
by  insurance  companies,  to  which  they  had 
no  equitable  right  and  in  mutual  companies 
to  which  they  had  no  right  at  all.  This  led^ 
to  wide-spread  and  wholesale  corruption 
in  tbe  management  of  Insurance  companies. 
Exposure  of  the  methods  occurred  first  about 
1860.  Not  a  great  while  afterwards,  and  as 
the  direct  result  of  the  exposures,  Massachu- 
setts adopted  tbe  now  famous  nonforfeiture 
law,  which  was  aimed  to  prevent  the  for- 
feiture of  a  life  policy  after  It  bad  accumu- 
lated a  reserve,  but  required  tbe  application 
of  the  reserve  to  the  purchase  of  extended  or 
paid-up  Insurance  for  the  assured  to  the  ex- 
tent that  the  value  of  the  reserve  would  buy 
such  Insurance  at  tbe  single  rate,  that  ls» 
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one-payment  rate  of  the  Insuring  company. 
Tbls  statnte,  ao  eminently  just  and  wise,  Is 
now  very  generally  adopted  in  the  states,  and 
the  same  Idea  has  been  adopted  by  nearly 
all,  if  not  all.  Insurance  companies  now  by 
reason  of  the  competition  they  would  be 
otherwise  nnable  to  meet  from  companies 
where  the  statute  ts  In  force.  Massachusetts, 
and  perhaps  other  states,  have  adopted  also 
an  "annual  dividend"  statute,  requiring  the 
yearly  distribution  of  the  "surplus"  among 
policy  holders  contributing  It  This  legisla- 
tion Is  of  a  kind  with  the  other.  But  It  goes 
further.  It  prevents  a  species  of  extortion 
upon  the  policy  holders  becoming  eftectlve 
for  great  evil.  Undoubtedly,  the  accumula- 
tion of  vast  sums  of  money  in  one  center. 
Improperly  gotten  together  and  unfairly  held. 
Is  a  sore  temptation  to  men,  If  unscrupulous 
and  adventurous,  to  embark  It  in  purely  spec- 
ulative ventures.  In  which  they  would  direct- 
ly or  Indirectly  derive  great  profit  to  the 
detriment  of  the  owners  of  the  fund.  Its 
tendency  would  be  to  encourage  dishonesty, 
and  the  unnatural  disturbance  of  business 
and  of  market  fluctuations  thus  illegitimately 
brought  about  So  it  is  a  wise  exercise  of 
the  police  power  of  government  that  tends  to 
prevent  such  abuses. 

It  is  too  well  settled  now  to  need  citation 
of  authority  that  life  Insurance  Is  a  business 
that  the  state  may  regulate  under  its  police 
power,  exercised  for  the  public  good.  The 
statute  being  considered  Is  of  that  species. 
Its  first  aim  was  to  prevent  a  conflscation 
of  the  policy  holder's  property  to  the  benefit 
of  another.  It  was  recognized  that  unfore- 
seen casualty,  unexpected  and  sudden  pov- 
erty, sickness,  sudden  mental  derangement, 
unavoidable  absence,  forgetfulness,  or  other 
cause,  might  intervene  to  cause  a  policy  hold- 
er to  fail  to  pay  his  premium  the  day  it 
was  due.  Forfeitures  are  abhorrent  to  the 
law.  The  state  intended  by  this  statute  to 
prevent  Just  such  forfeitures.  It  forbids 
them.  But,  as  the  insured  had  paid  in  his 
money  for  Insurance,  it  was  recognized  that 
it  would  be  unjust  to  make  the  company  give 
him  anything  for  his  money  but  Insurance. 
So  the  plan  was  evolved  to  convert  his  funds 
In  the  hands  of  the  company  Into  money,  and 
then  apply  that  money  to  buy  extended  or 
paid-up  insurance  of  the  kind  shown  In  the 
original  contract.  The  company  Is  no  more 
entitled  to  confiscate  or  forfeit  the  policy 
liolder's  "surplus"  than  his  "reserve."  Such 
forfeitures  would  have  benefited  the  same 
persons  precisely,  and  have  Injured  the  owner 
In  the  same  way  and  from  the  same  cause. 
Having  determined  to  prevent  forfeitures, 
the  next  step  for  the  Legislature  was  to  pro- 
vide a  plan  by  which  the  value  of  the  de- 
faulted policy  might  be  justly  and  correctly 
ascertained.  Obviously,  the  surest  way  was 
to  follow  the  same  line  as  the  company  bad 
In  calculating  the  premiums,  which  was,  as 
the  Legislature  doubtless  determined,  on  the 


4%  per  cent  interest  basis,  and  the  American 
Experience  Table  of  Mortality.  In  that  way, 
any  actuary  could  easily  compute  the  mini- 
mum value  of  the  reserve  with  certainty. 
This  value  of  the  reserve  was  then,  by  the 
statute,  required  to  be  applied  in  the  purchase 
for  that  policy  of  an  extended  Insurance,  un- 
less the  policy  bolder  elected  to  take  paid-up 
Insurance.  But  the  Legislature  saw  that  It 
was  saving  to  the  policy  holder  only  a  part 
Of  his  money;  in  so  converting  and  saving 
bis  "reserve,"  that  he  would  for  the  same  un- 
fortunate cause  which  had  been  deemed  by 
the  Legislature  suflSclent  to  enlist  Its  exercise 
of  the  state's  police  power  on  his  behalf,  with 
respect  to  his  reserve,  lose  still  another  part 
of  his  money,  which  was  collected  from  him 
precisely  as  the  reserve  was,  viz.,  his  con- 
trlbutltms  to  "surplus."  To  complete  the 
equitable  purpose  the  Legislature  then  de- 
clared "the  reserve  fund  hereinbefore  speci- 
fied shall  Include  dividend  additions."  If  the 
section  had  ended  there  what  was  meant  by 
the  phrase  "dividend  additions"  might  have 
been  more  obscure  than  it  now  is.  It  Is  dif- 
ficult to  apply  the  word  "additions"  to  a 
dividend  which  bad  been  declared  in  the  usual 
course  of  a  corporation  out  of  its  net  earn- 
ings or  surplus.  The  word  "additions"  has 
a  particular  meaning  as  used.  We  have  seen 
that  there  are  additions  to  the  net  premium 
in  life  Insurance  for  various  purposes,  the 
surplus  of  which  Is  to  be  paid  back  to  the 
contributors  by  the  way  of  dividends.  So 
"dividend  additions"  means  the  additions 
which  the  company  made  to  the  net  premium 
in  "loading"  It  out  of  which  dividends  were 
to  be  distributed  to  the  policy  holders.  The 
section  does  not  end  with  the  expression  just 
quoted.  It  continues  by  directing  how  such 
"dividend  additions"  are  to  be  valued,  which 
is  seen  to  be  in  the  same  way  that  the  reserve' 
is.  This  Is  certainly  right  and  understand- 
able. The  sum  of  the  "dividend  addltlons,"^ 
or  distributable  surplus,  has  been  contributed 
by  all  the  policy  holders  in  the  same  propor- 
tion that  they  paid  their  premiums.  For  ex- 
ample, a  man  aged  40  pays  a  higher  rate  of 
premium  than  a  man  aged  20,  both  having 
the  same  kind  of  policies.  It  Is  also  true  that 
a  man  aged  40  pays  a  different  rate  of  prem- 
ium on  an  Insurance  for  life  than  a  man  the- 
same  age  would  pay  on  a  10-year  payment 
plan.  Recognizing  that  the  surplus  belongs 
to  those  who  contributed  It,  and  in  the  same 
proportion  that  they  contributed  it,  the  stat- 
ute points  out  that  the  value  of  each  man's 
equitable  share  of  it  must  be  ascertained  by 
reference  to  the  plan  upon  which  his  whole- 
premium  was  based.  For  It  was  known  that, 
after  the  net  premium  was  ascertained,  based 
on  the  American  Experience  Table  of  Mortal- 
ity, and  Interest  at  4^  per  cent.  It  was  load- 
ed in  the  name  proportion ;  that  Is,  83%  per 
cent,  or  30  per  cent.,  or  whatever  may  have 
been  added,  was  added  calculated  upon  the 
level  of  the  net  premium.  So,  If  the  loading 
was  SS%  per  cent,  a  man  aged  20.  whose  net 
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premitun  was  |24  for  fl/)0O  of  Insurance, 
would  be  diarged  as  premium  $32,  while  a 
man  aged  40,  whose  net  premium  was  $30  on 
f  1.000  of  Insurance,  wonld  pay  140  as  prem- 
ium. One  would  have  contributed  |8,  while 
the  other  contributed  flO,  toward  expenses, 
eta,  on  itollcles  for  the  same  amount  and 
class.  Yet  each  contributed  on  the  same 
basis,  the  same  general  plan  of  calculatloB. 
So  that  whatever  was  left  as  surplus  would 
have  to  be  redistributed  upon  the  same  plan 
that  it  was  originally  collected  to  get  at  the 
equitable  sum  due  to  each.  This  construc- 
tion satisfies  and  employs  every  word  of  the 
statute,  and  gives  a  meaning  to  each  sentence 
and  phrase. 

As  opposed  to  this  construction,  we  quote 
appellant's  contention:  "What  section  88 
means  Is  that,  where  a  life  Insurance  com- 
pany has  declared  dividends  prior  to  the  laps- 
ing of  a  policy,  which  dividends  liad  been 
credited  to  the  holder  of  the  policy  at  the 
time  of  the  lapsing  of  the  policy 'bnt  were 
not  payable,  the  value  of  such  dividends 
should  be  ascertained  as  provided  in  section 
88,  and  then  should  be  added  to  the  reserve 
in  determining  the  amount  of  the  single  prem- 
l;im  to  be  applied  to  the  purchase  of  extended 
Insurance."  This  contention  is  unsound.  It 
would  allow  the  company  to  defeat  all  divi- 
dends by  never  declaring  th<em,  and  particu- 
larly by  not  declaring  any  during  the  term  of 
the  policy.  Thus  would  the  construction  de- 
feat the  statute.  It  does  not  attempt  to  ac- 
count for  the  nete  of  the  phrase  "calculated 
at  the  date  of  the  failure  to  make  any  of 
the  payments  above  described  according  to 
the  American  Experience  Table  of  Mortality, 
with  interest  at  the  rate  of  4%  per  cent  per 
annnm,"  eta  It  eliminates  that  phrase  by 
leaving  it  meaningless.  If  the  dividend  bad 
already  been  declared,  its  value  was  then 
already  ascertained  and  was  worth  Just  as 
many  dollars  as  Its  face.  It  would  be  un- 
necessary then  to  calculate  ttie  value  of  divi- 
dends already  declared  In  money  as  earned 
and  actually  apportioned.  Nor  do  we  see  how 
such  a  calculation  of  value  could  b*e  based 
upon  an  experience  table  of  mortality  and 
interest  at  4%  per  cent.  Nor  could  the 
sentence  quoted  above  from  the  statute  have 
referred  to  the  manner  of  applying  the  value 
of  the  dividend  additions,  for  the  manner  of 
application  Is  el^where  specifically  directed, 
viz.,  at  the  company's  published  single  prem- 
ium rate  In  existence  when  the  policy  was 
Issued.  Furthermore,  the  following  clau^ 
In  the  statute  shows  that  the  surplus  was 
intended  to  be  disposed  of  by  that  proceeding 
without  a  dividend  thereon  having  been  de- 
clared by  the  directors.  It  provides  that  the 
Insurance  so  purchased  (by  applying  the  value 
of  the  "reserve"  and  "divlifciid  additions"  be- 
longing to  the  policy)  "shall  not  participate  in 
the  profits  of  the  corporation."  Manifestly, 
if  appellant's  contention  were  the  correct 
one,  if  the  "reserve"  of  the  Splnks  policy  bad 
been  enough  to  carry  it  to  the  end  of  the  10-  | 


year  period,  and  he  bad  then  surrived,  be 
would  tiave  l>een  entitled  to  such  share  in  the 
"profits"  he  had  contributed  to,  t>ecauae  his 
sliare  had  not  otherwise  in  tibat  event  been 
appropriated  by  him  nor  forfeited. 

We  construe  the  term  "dividend  addittons," 
as  contained  in  this  statute^  to  mean  that 
portion  of  the  surplus  in  the  hands  of  the 
company,  accumulated  from  the  premiums 
and  profits  paid  upon  and  made  1^)on  tlie 
class  to  which  the  policy  in  question  belong- 
ed; that  a  defaulting  policy  holder's  share  of 
"dividend  additions"  was  to  be  ascertained 
as  of  the  date  of  the  failure  to  make  any 
payment  of  premiums  on  the  basis  of  the 
American  Experience  Table  of  Mortality  with 
interest  at  4%  per  c&A.  per  annum.  In 
other  words,  on  the  same  plan  that  his  policy 
had  contributed  to  the  creation  of  said  sur- 
plus. We  have  been  left  without  precedent 
to  guide  us  in  this  construction — for  the 
statute  does  not  seem  to  have  been  constru- 
ed by  the  Court  of  Appeals,  or  even  by  the 
Supreme  Court  of  New  Tork.  Nor  are  we 
cited  to  any  construction  of  this  or  any  sim- 
ilar statute  by  the  court  of  any  states  We 
have  had  recourse  only  to  the  history  of 
life  insurance,  its  nature.  Its  abuses,  and  the 
le^jlslation  aimed  at  Its  abuses,  shown  by 
the  contemporaneous  history  and  legislation 
of  the  country.  Greelf  v.  Equitable  Life  As- 
surance Society,  160  N.  T.  19,  54  N.  E.  712, 
4C  L.  U.  A.  28S,  7S  Am.  St  Bep.  659,  Is  cited 
and  relied  on  by  appellant  That  opinion 
holds  merely  that  an  action  at  law  will  not 
lie  to  recover  a  persisting  member's  share  of 
alleged  profits  without  showing  that  sucb 
profits  existed,  and  that  the  board  of  direct- 
ors had  declared  a  dividend  to  the  class  to 
which  the  complainant  belonged.  It  was  In- 
timated In  the  opinion  that,  if  there  had  been 
a  charge  of  fraud  against  the  action  of  tbe 
directors  in  failing  to  make  a  declaration  of 
dividends,  equity  would  have  afforded  ample 
relief  to  the  complainant  Uhlman  v.  N.  X. 
Life  Insurance  Company,  109  N.  Y.  «J1,  17 
N.  E.  36.3,  4  Am.  St  Rep.  482,  is  to  the  same 
effect  These  cases  would  have  been  in  point 
If  Splnks  had  survived  the  Insured  torn  and 
then  had  sued  to  recover  dividends.  Clause 
7  of  his  policy  provided  for  a  distribution  in 
case  he  survived,  or  in  case  he  forfeited  his 
right  to  share  in  the  profits.  The  Legislature 
of  New  York,  by  Beotlon  88,  supra,  has  pro- 
vided against  a  forfeiture  of  bis  share  of 
this  surplus  because  of  his  mere  failure  to 
pay  a  premium,  bnt  applies  his  share  of  the 
profits  then  to  buy  additional  Insurance — » 
phase  not  contemplated  by  clause  7  of  the 
contract  But  though  it  had  been  otherwise 
stated  in  the  contract,  we  apprehend  the 
statute  would  have  overcome  it,  and  been 
available  to  the  Insured,  anything  in  the  con- 
tract to  the  contrary  notwithstanding.  The 
proof  shows  that  there  was  a  very  consider- 
able surplus  belonging  to  the  class  of  whlcb 
Spinks'  policy  was  one.    Its  size  in  figiu:ea  la 
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not  shown.  But  It  appears  that  the  compa- 
ny paid  (m  an  average  a  fraction  over  8  per 
cent,  of  all  premtuma  as  dividends  to  tlie 
other  members  of  that  class  who  persisted. 
It  Is  not  an  unreasonable  inference  from  tba 
proven  facts  that  the  Spinks  policy  npon  the 
same  basis,  or  upon  the  basis  fixed  by  the 
statute,  was  then  entitled  to  at  least  as  much 
as  8  per  cent  of  all  premiums  be  had  paid. 
In  other  words,  all  premiums  of  this  class 
were  loaded  8  per  cent  or  more  above  what 
was  actually  required  to  pay  the  Interest  to 
stockholders,  and  all  expenses  of  mainte- 
nance, extension,  and  losses. 

Appellant  complains  of  this  method  of  as- 
certaining what  the  Splnks  policy's  share  of 
the  surplus  was,  as  In  the  method  actually 
employed  by  appellant  In  declaring  the  sub- 
sequent dividends  all  lapsed  policies,  such  as 
Spinks'  was  treated  to  be,  were  ignored, 
whereas,  if  they  had  been  included,  the  result 
would  have  been  different,  and  the  dividends 
less,  it  would  seem.  The  record  discloses  a 
novel  procedure  by  appellant  in  the  matter 
of  distributions  of  surplus.  No  account  was 
kept  with  any  policy.  Nor  were  they  classi- 
fied. All  collections  were  treated  alike  in  the 
bookkeeping.  Periodically  the  board  of  direc- 
tors, in  looking  over  the  company's  affairs, 
would  decide  that  so  many  thousands  of  dol- 
lars could  be  spared  Judiciously  in  dividends 
to  policy  holders.  Then  that  sum  was  ap- 
portioned among  all  policies  maturing  In 
that  year,  or  whatever  period  of  time  may 
have  been  selected  for  the  purpose.  This 
seems  to  be  Justified  in  the  opinion  of  the 
company  npon  the  supposition  that  It  had  the 
right  to  declare  dividends  or  not,  and  as  much 
or  little  as  its  directors  chose.  We  are  not 
called  npon  In  this  case  to  pass  on  any  fea- 
ture of  this  method  of  doing  business  other 
than  that  of  keeping  the  accounts  so  that  it 
may  be  ascertained  by  those  in  interest  what 
they  are  entitled  to  receive.  The  company, 
as  a  mutual  company,  is  bound  to  treat  the 
accounts  of  its  policy  holders  as  If  they  were 
cestuis  que  trustent  Every  one  who  assumes 
for  pay  to  handle  the  funds  of  another  to  a 
specific  end  ought  to  be  supposed  to  keep  ac- 
counts, and  not  to  mingle  them  so  as  to  balk 
every  reasonable  effort  to  get  at  Just  wliat  Is 
owing.  The  matter  of  keeping  a  fair,  correct 
account  in  this  matter  does  not  appear  so  dif- 
ficult as  to  be  excused.  If  1,000  persons  were 
Insured  in  1884  for  a  term  of  10  years,  they 
naturally  formed  a  class.  An  account  of  all 
premiums  collected  from  that  class  is  not  dif- 
ficult to  be  kept  nor  is  it  unreasonable  to  re- 
quire it  It  should  show  the  deaths  in  the 
class.  The  expenses  and  losses  of  the  whole 
business  could  be  apportioned  among  all  the 
policies,  the  proportion  of  this  class  being 
charged  to  the  class.  In  this  way  its  share 
of  "surplus"  or  overcharge  of  premiums 
would  be  easily  ascertainable  In  any  year.  A 
failure  to  keep  the  books  so  that  the  Inter- 
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ested  parties  could,  with  reasonable  facility 
and  certainty,  see  what  their  Interests  in 
their  property  was,  Is  Itself  a  fraud  upon 
their  rights.  Although  It  is  true  that,  in  the 
matter  'of  contracting  for  insurance  between 
the  Insurer  and  Insured,  the  result  is  to  be 
regarded  as  a  contract  which  is  to  be  con- 
strued as  such,  and  the  liabilities  of  the  par- 
ties enforced  as  such,  still,  tbelr  relations 
may  be  also  more  than  that  of  simple  «»»>• 
tractlng  parties.  We  think  It  was  Incumbent 
on  the  Insurer  to  keep  intelligible  and  accu- 
rate accounts  with  its  policy  holders  as  class- 
es, so  that  It  could  be  seen  from  the  books 
just  what  was  due  to  be  distributed  to  each, 
and,  if  it  failed  to  do  this,  it  will  not  be  al- 
lowed to  profit  by  the  confusion  occasioned 
by  its  failure. 

But  the  failure  to  keep  such  books  does 
not  leave  the  policy  holder  without  remedy, 
or  the  court  without  power  to  judge  the  mat- 
ter. If  a  party  charged  with  the  duty  of 
keeping  true  accounts  neglects  to  do  so,  the 
law  indulges  no  presumption  in  his  favor  be- 
cause of  the  absence  of  such  evidence.  And. 
if  a  party,  having  accounts  in  his  possession 
which  presumably  show  the  amount  of  divi- 
dends to  which  a  claimant  was  entitled, 
shows  that  It  has  paid  uniformly  8  per  cent 
to  other  claimants  and  denied  the  suing 
claimant  any,  because  it  was  deemed  he  has 
forfeited  his  right  to  it.  It  will  be  presumed 
against  such  party  from  his  failure  to  keep 
and  produce  accurate  accounts  of  the  trans- 
action, and  from  his  failure  to  produce  the 
evidence  in  bis  control  showing  the  true,  or 
the  approximate,  state  of  the  accounts,  that 
such  as  be  did  keep  and  produce  were  no 
less  favorable  to  him  as  applied  to  the  case 
on  trial  than  the  facts  warranted.  We  find 
evidence  in  this  record  that  If  8  per  cent  of 
all  his  premiums  paid  had  been  ascertained 
as  Charles  Splnks'  share  of  the  undivided 
surplus  as  of  the  date  of  his  default  it  would 
have  extended  bis  policy  much  beyond  the 
period  of  his  death.  Indeed,  a  much  less  rate 
would  have  done  so.  Ekjuity  regards  that  as 
done  which  should  have  been  done.  Appel- 
lant was  applied  to  to  extend  the  policy  by 
applying,  not  only  the  reserve,  but  dividend 
additions  to  purchasing  such  Insurance. 
The  law  required  appellant  to  issue  a  certi- 
ficate of  Insurance  therefor.  In  the  certif- 
icate which  It  Issued  appellant  stated  that  the 
time  extended  was  all  that  the  convertible 
value  would  buy.  We  find  this  was  not  true ; 
the  value  of  Splnks'  "dividend  additions" 
was  not  applied  by  the  company  in  extension 
of  the  policy.  The  effect  of  the  application 
and  the  statute  is  that  the  policy  was  ex- 
tended beyond  the  date  of  Charles  Splnks' 
death,  by  applying  the  ascertainable  value  of 
the  dividend  additions  of  that  policy  to  the 
purchase  of  such  extension.  This  result  co- 
incides with  the  conclusion  reached  by  the 
circuit  court 

Wherefore  the  judgment  Is  affirmed. 


Digitized  by 


Google 


99  SOnTHWESTKRN  REPORTEB. 


(Kj. 


LOUISVILLE  ft  Q.  B.  CO.  Y.  VINCENT. 
(Conrt  of  Appeals  of  Kentnckr.  Oct.  17,  1900.) 
t,  CAUnXBa— RAHJtOADB— IlfJDKIES     TO    PAa> 

•KiiOKir— Sepakate  Coach  Act— Liabilitt. 
Ky.  St  1903,  H  793-SOO,  impose  on  rail- 
roads the  dat7  of  famisbing  separate  compart- 
menu  for  the  accommodation  of  white  and 
colored  passengers,  and  upon  the  roada'  agents 
the  duty  of  assigning  such  passengers  to  their 
respective  compartments.  Section  799  requires 
conductors  to  refuse  to  carry  any  passenger  de- 
clining to  occupy  a  compartment  to  which  be  ia 
assigned  and  authorizes  conductors  to  pnt  such 
passenger  off  the  train.  Held,  that  where  de- 
fendant railroad's  conductor  permitted  a  negro 
to  occui)y  a  seat  in  the  coach  reserved  for  white 
passengers,  and  thereafter,  on  an  altercation 
over  the  payment  of  fare,  attempted  to  eject 
such  negro,  thereby  creating  a  panic  among  the 
other  paasenget*.  defendant  was  liable  for  in- 
Jaries  received  by  plaintiff,  a  white  passenger, 
through  falling  from  the  platform  of  a  car  while 
attempting  to  escape  from  the  difficult?. 

2.  Sake— Custom. 

Defendant  was  not  exempt  from  liability 
by  reason  of  the  fact  that,  by  custom  prevail- 
ing on  its  road,  it  had  permitted  colored  pas- 
sengers, when  their  own  compartment  was 
crowded,  to  ride  in  that  set  apart  for  white 
passengers. 

3.  Tbiai.  —  iNSTBuoTiona  —  DEninnoR    ov 
Lkoat,  Tebus. 

Defendant's  conductor  permitted  a  negro 
passenger  to  occupy  a  seat  in  a  coach  reserved 
for  white  passengers,  and  thereafter,  on  a  diffi- 
culty ov^x  the  payment  of  fare,  attempted  to 
eject  such  n^gro  from  the  train,  during  which 
difficulty  plaintiff,  a  white  passenger,  was  in- 
jured. Held,  that  an  Instruction  in  an  action 
to  recover  damages  for  such  injoijr,  if  the 
agents  and  servants  of  defendant  in  charge  of 
their  car,  through  their  negligence,  brought 
about  or  permitted  or  participated  in  a  riot  or 
rout,  etc.,  without  denning  such  terms,  was 
not  erroneous  as  misleading  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  |  480.] 

4.  Sajib— Failurk  to  Rbqukst. 

A  party  cannot  complain  of  a  failure  to 
define  certain  technical  terms  used  in  an  In- 
struction, where  he  does  not  offer  or  ask  for 
an  instruction  on  that  point 

[Eid.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  630.] 

5.  ApPEAI.  — MiSCONDOOT  OF  COUKSEL  — OB- 
JECTIONS. 

Alleged  misconduct  of  counsel  for  a  party 
will  not  be  considered  on  appeal,  where  the  bill 
of  exceptions  fails  to  show  that  any  objection 
was  made  to  the  statements  complained  of  when 
made. 

[Bd.   Note.— For  cases  In  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  it  1424,  1500.] 

6.  Tbial  —  Statements  of  ConsT  —  Ibbeoo- 
labitT. 

Where  it  was  agreed  that  an  affidavit  filed 
by  defendant  in  support  of  a  motion  for  con- 
tinuance might  be  read  as  a  deposition  of  an 
absent  witnes!!,  for  whose  absence  the  contin- 
uance was  asked,  and  the  court  told  the  jury, 
after  the  reading  of  the  affidavit  by  the  party 
introducing  the  same,  that  they  must  consider 
the  affidavit  as  the  deposition  of  such  witness, 
its  action  in  stating  that  defendant  desired  a 
continuance,  and  for  that  reason  filed  the  affi- 
davit, was  at  most  a  mere  Irregularity,  and  not 
prejudicial  to  defendant 

7.  Cabbiebs  —  Railboadb— Neolioence  — Ir- 

JUBIE8     TO     PASBEnGEBS— DaMAOES— BXCBS- 

■ITI  Vxbdict. 

Where  plaintiff,  a  passenger,  fell  from  a 
ear,  striking  her  heaid  and  neck  severely  enough 
to  render  her  nnconscious  for  a  short  while,  and 


was  thereafter  confined  for  wveral  montln  t* 
her  home  under  the  treatment  of  a  physiciaii. 
and  suffered  from  severe  pains  in  the  ba.dk  of 
her  head  and  neck,  and  continned  to  do  so  for 
six  months  thereafter,  daring  which  time  she 
lost  30  pounds  in  flesh,  a  verdict  in  her  favor  for 
$Z^SO  was  not  excessive. 

[Ed.  Note.— For  caaes  in  point,  we  toL  18^ 
Cent  Dig.  Damages,  I  357.] 

Appeal  from  Circuit  Court,  Jefferacm  Coun- 
ty,  Common   Pleas  Branch.  First   DItIsIou. 

"Not  to  be  ofBclally  reported." 

Action  by  Anna  D.  Vincent  against  tbe 
Louisville  ft  Eastern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

O'Neal  ft  O'Neal,  for  appellant  Willis 
ft  Todd  and  Jobuson  ft  Hieatt,  for  appellee. 

NUNN,  X  This  is  an  appeal  from  a  ver- 
dict and  Judgment  for  $2,^0.  The  appellate 
corporation,  the  Louisville  &  Eastern  Railroad 
Company,  operates  an  electric  line  between 
Louisville  and  Beard  Station,  In  Oldham 
county,  Ky.,  and  by  section  842a  of  the  Koi- 
tucky  Statutes  of  1903  Is  made  subject  to  the 
same  duties  and  responsibilities  and  given 
tbe  same  rights,  powers,  and  privileges  which 
other  railroad  corporations  have  under  our 
law.  The  appellee,  who  is  a  white  lady  about 
60  years  of  age,  became  a  passenger  on  one 
of  appellant's  cars  going  from  Louisville  to 
Anchorage,  Ky.,  on  November  27,  1904.  She 
was  assigned  to  a  seat  in  the  compartment 
of  the  car  set  apart  for  white  passengers. 
Some  time  after  she  boarded  tbe  car,  three 
negroes  were  assigned  to  seats  in  the  white 
compartment  by  the  conductor,  where  tbey 
were  permitted  to  remain  until  after  tbe  diffi- 
culty which  terminated  In  appellee's  Injury. 
As  the  car  passed  Ormsby  Station,  one  of  tbe 
colored  men,  who  was  sitting  in  tbe  white 
compartment,  called  the  conductor's  atten- 
tion to  the  fact  that  his  ticket  called  for 
Ormsby,  and  that  he  had  taken  him  past  that 
station.  The  conductor  proposed  that  he  get 
off  at  the  next  station,  which  is  called  "Ridge- 
way."  The  negro  protested  against  this  be- 
cause there  was  no  depot  at  RIdgeway,  and 
insisted  in  being  carried  to  Lakeland  or 
Anchorage,  where  he  could  get  a  car  com- 
ing back  to  Ormsby  Station.  The  conductor 
told  him  he  couid  not  ride  to  Anchorage 
without  paying  another  fare.  This  the  negro 
did  under  protest  Something  that  he  said 
In  protesting  against  the  payment  of  the 
additional  fare  seems  to  have  caused  the 
conductor  to  decide  to  put  him  off.  Appellee's 
testimony  Is  to  the  effect  that  the  negro  said 
to  the  conductor  in  an  ordinary  tone  of 
voice,  at  the  time  he  handed  him  the  extra 
nickel,  "There  goes  a  nickel  into  my  sinking 
fund."  The  conductor  states,  however,  that 
when  the  negro  handed  him  the  nickel  be 
became  boisterous  and  appeared  to  be  drunk. 
The  conductor  then  caused  the  car  to  be  stop- 
ped on  a  flu  between  RIdgeway  and  Marrltfs 
Station.  At  this  time  the  negro  was  sitting, 
and  the  conductor  took  hold  of  tbe  lapel  of 
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bis  coat,  and  attempted  to  eject  him  from 
the  car,  but  In  bo  doing  by  some  means  he 
fell  back  between  the  seats  on  the  opposite 
side  of  the  aisle,  still  holding  the  negro  by 
his  coat,  and  the  latter  having  a  like  hold 
upon  htm.  According  to  appellee's  testimony, 
the  negro  was  bending  over  the  body  of  the 
conductor,  being  held  in  tliat  position  by  the 
latter.  Appellant's  evidence  tends  to  show 
that  the  negro  was  down  on  the  conductor; 
but  the  testimony  of  neither  side  shows  that 
the  conductor  or  the  negro  attempted  to  beat 
or  bruise  each  other.  At  this  point  the  motor- 
man  entered  the  car  and  struck  the  negro 
twice  on  the  head  with  bis  controller,  or 
brake  handle.  The  commotion  which  en- 
sued created  a  panic  among  the  occupants 
of  the  car,  the  white  passengers  rushing 
therefrom.  The  appellee  fled  from  the  car 
to  the  rear  platform,  and  in  attempting  to 
alight  In  some  way  missed  her  footing  and 
fell  down  the  embankment,  striking  her  bead 
and  neck  severely  enough  to  render  her  un- 
conscious for  a  short  while.  Upon  regain- 
ing consciousness,  she  went  to  the  front 
of  the  car,  where  she  was  finally  helped 
aboard  of  ttie  same.  At  Anchorage  she  was 
taken  from  the  car  and  assisted  by  some 
strangers  to  the  Louisville  ft  Nashville  Rail- 
road Company's  depot,  and  carried  to  her 
home  at  Slmpsonvllle,  where  she  was  confined 
for  several  months,  under  the  treatment  of  a 
physician,  and  suffering  from  severe  pains 
In  the  back  of  her  head  and  neck,  and  was 
still  suffering  therefrom  at  the  time  of  the 
trial — Biz  months  after  her  injury.  She  bad 
lost  80  pounds  in  fiesh  during  this  time.  The 
testimony  of  the  appellant  does  not  vary 
greatly  from  that  of  appellee,  except  in  the 
particulars  mentioned.  The  conductor  admit- 
ted that  he  assigned  the  negroes  to  seats  in 
the  white  compartment,  giving  as  a  reason 
therefor  that  he  had  Instructions  from  the 
company  to  do  so  when  the  colored  compart- 
ment was  crowded;  but  be  further  testifies 
that  there  were  at  least  two  vacant  seats  in 
the  colored  compartment  at  the  time.  It 
also  appears  from  bis  testimony  that,  after 
the  negro  in  question  was  put  off  the  car,  the 
other  two  colored  passengers  found  seats  in 
tbe  compartment  set  apart  for  members  of 
their  race. 

Appellant's  counsel  urge  four  reasons  for 
a  reversal  of  the  Judgment:  First,  error  in 
the  instructions;  second,  misconduct  of  ap- 
pellee's counsel  in  his  argument  to  the  Jury ; 
third,  the  Improper  action  of  tbe  court  during 
the  trial;  and,  fourth,  excessive  damages. 
Of  these  in  their  order. 

It  is  insisted  by  counsel  for  appellant  that 
tbe  court  erred  In  refusing  to  give  the  follow- 
ing instruction  offered  by  it:  *^he  court  in- 
structs the  Jury  that  It  was  tbe  duty  of  the 
conductor  in  charge  of  the  defendant's  car, 
at  the  time  and  place  complained  of  In  the 
petition,  to  preserve  good  order  among  tbe 
paKsengers  thereon ;  and  if  they  belle%  <.  from 
tbe  evidence  that  tbe  said  condactr>r,  while 


discharging  said  duty  In  good  faith,  was  sud- 
denly and  violently  assaulted  by  one  of  the 
passengers,  and  was  thereby  placed,  or  ap- 
parently placed,  in  Imminent  peril  of  great 
bodily  harm,  or  loss  of  life,  and  that  in  order 
to  save  him  from  such  injury  or  barm,  then 
or  there  threatened,  or  aI>out  to  be  done,  the 
motorman  of  the  defendant  struck  or  took 
hold  of  said  passenger  so  assaulting  said  con- 
ductor, believing  same  to  be  necessary  for 
the  protection  of  said  conductor,  and  used  no 
more  force  than  was  necessary,  or  apparently 
necessary,  to  free  tbe  said  conductor  from 
tbe  danger  then  and  there  threatened,  or  ap- 
parently tlireatened  to  be  done  him,  then  tbe 
law  is  for  tbe  defendant,  and  the  Jury  should 
so  find."  We  are  unable  to  perceive  upon 
what  theory  of  law  such  an  instruction  could 
have  been  given  in  this  case.  No  decision 
or  authority  of  any  kind  Is  cited  in  support 
thereof.  Such  an  Instruction  might  tmve  been 
proper  upon  a  trial  of  tbe  motorman  for  as- 
sault and  battery  committed  upon  tbe  negro, 
but  bad  no  application  whatever  to  the  issue 
being  tried  in  this  case. 

It  is  admitted  that  appellant  operates  a 
railroad,  and  that  sections  795  to  800  of  tbe 
Kentucky  Statutes  of  1903  impose  upon  it  the 
duty  of  furnishing  separate  compartments 
for  the  accommodation  of  Its  white  and 
colored  passengers,  and  upon  its  agents  and 
servants  the  duty  of  assigning  wMte  and 
colored  passengers  to  their  respective  com- 
partments, and  the  statutes  provide  a  penalty 
upon  the  railroad  corporation,  and  also  upon 
tbe  servants  in  charge  of  tbe  car  for  a  viola- 
tion thereof.  Section  799,  Ky.  St  1903,  reads 
as  follows:  "The  conductors  or  managers 
on  all  railroads  shall  have  power,  and  are 
hereby  required,  to  assign  to  each  white  or 
colored  passenger  his  or  her  respective  car  or 
coach  or  compartment,  and  should  any  pas- 
senger refuse  to  occupy  the  car,  coach,  or 
compartment  to  which  he  or  she  may  be  as- 
signed by  the  conductor  or  manager,  said 
conductor  or  manager  shall  have  the  right 
to  refuse  to  carry  such  passenger  on  his  train, 
and  may  put  such  passenger  off  of  the  train. 
Ana  for  refusal  and  putting  off  the  train, 
neither  the  manager,  conductor  nor  railroad 
company  shall  be  liable  for  damages  in  any 
court" 

This  court  has  outlined  the  duty  of  tbe 
railroad  companies  and  their  employes  imder 
the  separate  coach  act  in  tbe  case  of  Qulnn, 
etc.,  V.  Louisville  &  Nashville  Railroad  Com- 
pany, 98  BCy.  231,  32  S.  W.  742.  That  was 
a  suit  by  a  negro  woman  against  the  railroad 
company  for  damages  sustained  by  her  by 
reason  of  a  drunken  white  man  t>elng  permit- 
ted to  remain  in  tbe  coach  set  apart  for 
colored  passengers.  Tbe  court,  in  that  case, 
said:  "If,  as  we  shall  assume  was  the  case 
each  one'  of  tlie  passengers  had  been  assigned 
the  coach  required  by  the  statute,  and  the 
white  passenger  bad  left  bis  coach  and  gone 
into  the  coach  with  these  colored  people  with- 
out the  knowledge  of  the  conductor,  while  be 
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was  attoidlng  to  bis  duties  In  tbe  other  cars, 
and  had  there  abused  and  insulted  tbe 
appellant.  It  la  plain  no  action  could  be 
maintained  against  the  company,  but  when 
the  white  passenger  is  assigned  to  tbe  car  set 
ai>art  for  those  of  another  race  the  company 
will  be  held  responsible  for  his  bad  conduct 
affecting  the  rights  of  other  passengers,  al- 
though the  conductor  may  be  Ignorant  of 
what  is  transpiring,  and  where  the  conductor, 
or  those  managing  the  train,  know  that  one 
Is  in  the  wrong  car,  it  is  his  duty  to  expel 
him,  and  by  consenting  to  bis  remaining,  the 
company  becomes  responsible  for  his  conduct 
so  long  as  he  does  remain.  If  a  contrary 
rule  is  applied  and  no  liability  exists  on  the 
part  of  the  corporation  to  tbe  passenger,  the 
separate  coach  law  becomes  a  dead  letter,  and 
those  who  are  entitled  to  Its  protection  have 
no  means  of  enforcing  its  proTlsions  but  by 
indictment,  where  a  penalty  may  be  adjudged 
In  favor  of  the  state.  It  is  made  the  duty  of 
conductors,  under  heavy  penalties,  to  execute 
this  law,  and  where  there  is  a  neglect  of  duty 
for  which  a  penalty  is  Imposed,  and  private 
Injury  results  from  this  neglect,  a  cause  of 
action  arises  in  favor  of  the  person  injured. 
This  Is  the  universal  rule  applicable  to 
sucb  cases,  and  should  be  made  to  npply  to 
tbe  facts  of  this  case.  It  may  be  contended 
that  the  white  passenger  having  been  as- 
signed to  bis  proper  coach,  and  then  leaving 
It  without  the  knowledge  of  the  conductor, 
exempts  tbe  company  from  liability  unless  the 
conductor  knows  of  the  wrongs  being  commit- 
ted, or  the  purpose  of  the  passenger,  by  rea- 
son of  bis  conduct,  to  mistreat  passengers. 
Tbls  would,  perhaps,  be  a  rational  conclusion 
unless  it  further  appeared  the  conductor,  or 
those  controlling  tbe  train,  knew  of  the  white 
passenger's  presence  in  the  colored  compart- 
ment, and  took  no  steps  to  require  him  to 
leave.  Here  the  conductor  assented  to  his 
remaining  in  the  car  until  he  dispatched  his 
business  with  the  old  negro,  and  the  company 
should  be  held  responsible  for  his  conduct  so 
long  as  he  remained,  and  any  other  construc- 
tion of  the  duties  of  corporations  and  their 
agents,  arising  from  the  passage  of  this  law, 
would  nullify  its  provisions  or  amount  to  a 
disregard  of  the  manifest  purpose  of  the 
Legislature  in  enacting  it.  It  would  enable 
passengers  and  railroad  officials  to  violate 
this  law  wltb  Impunity,  and  tend  to  increase 
the  mischief  the  statute  is  Intended  to  pre- 
vent. The  court  should  have  told  the  Jury 
that  the  law  required  the  corporation  to  pro- 
vide separate  coaches  or  compartments  for 
Its  white  and  colored  passengers,  and  If  the 
agents  of  the  corporation  pennltted  the  white 
passenger  to  enter  into  the  coach  set  apart 
for  colored  passengers,  or  if  the  agents  or 
servants,  when  seeing  him  in  the  car,  permit- 
ted him  to  remain  in  the  coach,  the  company 
Is  responsible  for  his  subsequent  conduct,  and 
liable  In  damages  for  tbe  maltreatment,  if 
any,  of  tbe  plaintiff,  although  tbe  conductor 
may  not  have  been  present  when  the  obscene 


and  profane  language,  If  *aj,  was  used  by 
tbe  white  passenger.'  See,  also,  the  case  of 
Wood  V.  Louisville  &  Nashville  Railroad 
Company,  101  Ky.  70S,  42  S.  W.  349." 

It  appears  from  the  record  that  during  the 
Introduction  of  the  testimony  It  was  agreed 
that  this  difficulty  In  the  white  compartment 
caused  the  passengers  therein  to  leave  the 
car,  and  it  may  be  reasonably  inferred  that 
as  a  result  of  permitting  the  colored  passen- 
gers to  remain  In  the  compartment  set  apart 
for  white  passengers,  the  difficulty  arose 
wblcb  was  the  proximate  cause  of  appellee's 
Injuries;  but  counsel  for  appellant  contends 
that,  by  custom  which  prevailed  on  its  road. 
It  had  ijermitted  colored  pass^igers  to  ride 
in  the  compartment  set  apart  for  white  pas- 
sengers, when  their  own  was  crowded,  and 
that  it  could  not,  therefore,  be  held  liable  for 
injuries  resulting  therefrom.  But  we  fall  to 
see  that  such  a  custom,  even  if  it  existed, 
couid  annul  the  positive  requirements  of  the 
law.  If  sucb  a  custom  prevailed,  it  would  re- 
duce the  separate  coach  law  to  a  dead  letter. 

Appellant  also  complains  of  Instruction  No. 
1  given  to  tbe  Jury,  in  which  the  court  In 
substance  uses  the  following  language:  That 
if  the  agents  and  servants  of  appellant  in 
charge  of  tbe  car  through  tbeir  negligence 
brought  about  or  permitted  or  participated 
in  a  riot  or  rout,  etc.  It  is  complained  that 
the  court  gave  these  technical  legal  terms 
without  defining  them,  and  the  Jury  could 
not  understand  their  meaning,  and  were  mis- 
led thereby.  We  are  of  opinion  that,  tinder 
the  facts  and  circumstances  established  In 
tbls  case,  the  Jury  were  not  at  a  loss  to  un- 
derstand tbe  meaning  of  these  words;  but  if 
we  are  mistaken  in  this,  appellant  is  not  In 
position  to  complain,  for  it  did  not  offer  or 
ask  for  an  instruction  upon  this  point. 

Tbe  second  reason  assigned  Is  the  miscon- 
duct of  counsel  for  appellee  In  his  closing  ar- 
gument The  bill  of  exceptions  does  not 
contain  the  language  complained  of,  nor  does 
It  show  that  appellant  objected  and  excepted 
to  the  statements  at  the  time  they  were 
made.  In  the  case  of  Illinois  Central  Rail- 
road Company  v.  Radford,  64  S.  W.  511,  23 
Ky.  Law  Rep.  886,  It  Is  said:  "But  we  faU 
to  find  In  the  bill  of  exceptions  that  any  ob- 
jection was  made  to  tbe  statements  complain- 
ed of  at  the  time  they  were  made,  hence  we 
cannot  consider  that  question."  To  the  same 
effect  is  Alexander  v.  Menefee,  64  S.  W.  855. 
23  Ky.  Law  Rep.  1151,  and  Stepp  v.  Hatcher, 
etc.,  67  S.  W.  819,  23  Ky.  Law  Rep.  2441. 

Appellant  insists  that  the  court  was  guilty 
of  Irregularity  In  explaining  to  the  Jury  the 
nature  of  an  affidavit  which  was  filed  in  sup- 
port of  a  motion  made  by  appellant  for  a 
continuance,  and  which  appellee  consented 
might  be  read  as  the  deposition  of  the  ab- 
sent witness.  In  tbe  stenographer's  report 
of  tbe  testimony  the  following  appears: 
"Counsel  for  defendant  thereupon  read  in 
evidence  to  the  Jury  tbe  affidavit  for  oontlnn- 
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ance  filed  In  the  case.  The  court  explained 
to  the  Jury  tlie  nature  of  Bald  paper,  to  which 
explanation  the  clefeadant  by  counsel  except- 
ed, the  portion  of  said  statement  excepted  to 
being  the  statement  of  the  court  to  the  Jury 
that  the  defendant  wanted  a  continuance,  and 
for  that  reason  had  filed  the  affidavit"  The 
stenographer  does  not  pretend  to  quote  the 
exact  language  of  the  court  In  explaining  to 
the  Jury  that  the  affidavit  which  was  read  to 
them  was  to  be  considered  as  the  testimony 
and  deposition  of  the  absent  witness,  and 
there  is  nothing  in  the  record  which  shows 
the  exact  language  used  by  the  court  But 
considering  the  stenographer's  transcript, 
we  fall  to  see  how  the  defendant  could  have 
been  prejudiced  by  the  statement  of  the 
court  The  court  merely  told  the  Jury  they 
most  consider  the  affidavit  read  as  the  depo- 
sition of  the  absent  witness,  and  If  the  Jury 
learned  from  the  statement  of  the  court  that 
appellant  desired  a  continuance  because  of 
the  absence  of  this  witness.  It  was  a  trivial 
Irregularity  at  most  and  certainly  could  not 
have  materially  prejudiced  the  rights  of  ap- 
pellant 

The  fourth  and  last  reason  urged  for  rever- 
sal Is  that  the  verdict  is  excessive.  To  this 
we  cannot  agree.  If  appellee's  evidence  be 
true  (and  the  Jury  had  the  right  to  believe 
ber  witnesses),  she  has  experienced  great 
suffering,  and  sustained  probably  permanent 
injury  as  a  result  of  the  difficulty  herein  set 
forth ;  and.  In  view  of  all  the  circumstances, 
it  seems  to  us  that  the  verdict  of  the  Jury  is 
both  reasonable  and  conservative. 

For  these  reasons,  the  Judgment  is  affirmed. 


LOUISVILLB  ET.  CO.  v.  EDELEN'S 

ADM'X. 

(Court  of  Appeals  of  Kentucky.    Oct  26.  1906.) 

1.  Street  Raii.boads— Persons  Near  Track 
—  Injury     Avoidable    Notwitustandino 

CONTBIBTTTOBT    NEOLIOENCE. 

In  an  action  for  the  death' of  a  boy  struck 
by  a  street  car,  plaintiff,  as  administratrix,  can 
recover,  if  decedent  got  on  the  track  or  was 
approaching  it  far  enough  ahead  of  the  car  for 
the  motorman,  in  the  exercise  of  ordinary  care, 
to  have  seen  him  in  time  either  to  stop  the  car 
or  8ien!il  its  approach  and  avoid  the  injury,  and 
he  failed  to  do  so,  though  the  hoy  was  negli- 
gent. 

lEd.  Note.— For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  S  219.] 

2.  Same— SiGRAi.8. 

A  street  railway  company  is  not  liable  for 
death  of  a  boy,  where  he  was  standing  about 
eight  feet  from  the  track  and  suddenly  ran 
across  the  track  immediately  in  front  of  the 
car,  too  late  for  the  motorman  to  avoid  strik- 
ing him,  though  he  did  not  sound  the  bell  when 
be  saw  the  boy  standing  near  the  track. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  S§  197,  199.] 

Appeal  from  Circuit  Court.  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Leo  Bdelen's  administratrix 
against   tbe   Louisville    Railway    Company. 


From  a  judgment  for  plaintiff,  tbe  defend- 
ant appeals.    Reversed. 

Kohn,  Balrd  &  Spindle,  Farlelgh,  Strauss 
&  Farlelgh,  'and  Greene  &  Van  Winkle,  for 
appellant  O'Connor  &  O'Connor  and  J.  W. 
S.  Clements,  for  appellee. 

CARROLL,  C.  In  September,  1904,  Leo 
Edelen,  a  boy  between  eight  and  nine  years 
of  age,  was  run  over  and  killed  by  one  of 
appellant's  electric  cars  going  west  on  Broad- 
way between  Twenty-Fifth  and  Twenty- 
Sixth  streets,  about  194  feet  west  of  Twenty- 
Fifth  street  Appellant  asks  a  reversal  of 
the  Judgment  against  It  first  because  the 
trial  Judge  refused  to  give  peremptory  in- 
struction ;  and,  second,  for  errors  In  the  in- 
structions. 

We  have  reached  the  conclusion  that  the 
peremptory  instruction  asked  should  have 
been  given,  and  will  therefore  state  in  some 
detail  the  evidence.  Broadway,  at  the  point 
where  the  accident  occurred,  is  50  feet  from 
curb  line  to  curb  line,  and  is  occupied  by 
two  street  car  tracks.  Leo  Edelen  had  been 
playing  a  game  called  "dainty"  with  two 
other  boys,  and  these  two  companions  and 
the  motorman  were  the  only  eyewitnesses  to 
the  accident  The  boys  bad  quit  playing, 
and  were  on  the  north  side  of  the  street  when 
the  accident  occurred ;  Leo  standing  midway 
between  tbe  curb  and  the  car  track,  and 
tbe  other  boys  sitting  down  on  or  near  the 
curb  immediately  opposite  tbe  point  where 
Leo  was  killed.  Paul  Connelly,  one  of  the 
little  boys,  testified  as  follows:  "Q.  Were 
you  there  when  Leo  was  struck  by  tbe  street 
car?  A.  Yes,  sir.  Q.  Did  you  see  him 
when  he  was  struck  by  the  street  car?  A 
Yes.  sir,  Q.  Did  you  see  him  Immediately 
before  he  was  struck  by  the  street  car — a 
short  while  before  he  was  struck  by  the 
street  car?  A.  No,  sir.  Q.  Did  you  see 
him  Just  before,  a  short  time?  A.  Yes,  sir ; 
I  seen  blm;  he  was  standing  up  there  a 
long  time  before  he  got  struck.  Q.  Stand- 
ing up  where?  A.  In  the  middle  of  the 
street,  about  middleways  between  tbe  curb 
and  the  car  track.  Q.  What  was  be  doing 
Just  before  he  was  struck  by  the  car?  A. 
He  was  standing  up  there  talking.  Q.  Talk- 
ing to  whom?  A.  To  me;  Ben  and  I  were 
sitting  on  tbe  curbing.  Q.  Was  be  saying 
anything?  A.  He  says  he  was  going  home 
to  breakfast,  and  he  turned  suddenly  and 
started  across  the  street  in  a  sudden  run, 
and  he  never  seen  the  car  and  run  into  the 
car.  Q.  How  was  he  looking — which  way 
was  he  looking?  A.  He  was  looking  towards 
us  on  the  curb.  Q.  On  wbicb  curb  were  you 
—on  tbe  south  side  or  on  tbe  north  side?  A. 
On  tbe  north  side."  In  the  cross-examina- 
tion he  testified  as  follows:  "Q.  He  start- 
ed very  suddenly  and  ran  right  in  front  of 
the  car?  A.  Yes,  sir.  Q.  Ilow  close  was 
the  car  to  blm  when  be  ran  In  front  of  It? 
A.  About  four  feet  Q.  Had  Leo  started 
borne  to  breakfast  when  be  started  in  firont 
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of  the  car,  or  waa  be  nmnlns  with  tbe 
■tickat  ▲.  He  bad  started  boue  for  break- 
taat,  Q.  He  lived  east  of  wbere  yon  were 
playlnc— eastward?  A.  Yes,  ^.  Q.  Of 
course,  his  direction  to  go  home  would  not 
be  towards  Twenty-Sixth  street— It  wonid  be 
towards  Twenty-Fifth  street?  A.  Yes,  sir. 
Q.  He  was  standing  out  In  front  of  you, 
between  the  car  track  and  tbe  cnrblng?  A. 
Yes,  sir;  mlddleways.  Q.  About  middle- 
ways  between?  A.  Yes,  sir.  Q.  What 
part  of  the  car  did  be  run  against  first?  A. 
The  front  He  ran  right  straight  across  tbe 
track,  and  he  hit  on  that  life  guard,  and  It 
throwed  him  vp."  Ben  Macklln,  the  other 
little  boy  who  waa  present,  testified:  "Q. 
Were  you  on  the  street.  West  Broadway,  be- 
tween Twenty-Fifth  and  Twenty-Sixth  street, 
on  the  morning  when  Leo  Edelen  was  killed? 
A.  I  was  on  the  curbing,  sitting  on  the 
curbstone.  He  was  between  the  curbing  and 
tbe  car  track.  Q.  Who  was?  A.  hea. 
Q.  Who  was  sitting  with  you?  A.  Nobody. 
I  was  Bitting  by  myself.  Paul  Connelly  was 
standing  behind  me  on  the  grass.  Q.  Wbere 
was  Leo?  He  was  between  the  car  track 
and  the  curbing.  Q.  Was  be  standing 
still?  A.  Yes,  sir.  Q.  Which  way  was 
Leo  looking?  A.  He  was  looking  towards 
across  tbe  street  He  said,  'I  am  going  to  eat 
my  breakfast,'  and  he  started  to  run,  and  tbe 
car  struck  him.  Q.  Did  you  see  the  car 
before  it  Btrntk  Leo?  A.  No,  sir.  Q.  Do 
you  know  how  long  he  was  In  tbe  street  be- 
tween the  curb  and  the  street  car  track? 
A.  About  a  minute.  Q.  How  far  out  from 
the  curbing  was  he-how  near  to  the  track? 
A.  He  was  right  In  the  middle  of  tbe  street 
between  tbe  car  track  and  the  curbing.  Q. 
Do  you  know  whether  Leo  saw  tbe  car  be- 
fore It  struck  him  or  not?  A.  I  don't  know." 
The  car  stopped  at  Twenty-Fifth  street  to 
let  a  passenger  off,  and  was  running  at  tbe 
usual  rate  of  speed  when  the  accident  oc^ 
cnrred.  Tbe  motorman  did  not  ring  tbe  bell 
or  give  any  signal  after  leaving  Twenty- 
Fifth  street  before  bis  car  strudc  the  Edelen 
child.  It  is  IVA  feet  from  the  curbing  on 
tbe  north  side  to  tbe  first  car  track.  It  was 
a  bright  clear  morning,  and  there  were  no 
persons  or  objects  on  tbe  street  near  wbere 
the  little  boys  were. 

The  principal  question  In  tbe  case  Is,  was 
tbe  motorman  guilty  of  negligence  in  falling 
to  ring  bis  bell  after  leaving  Twenty-Fifth 
street  when  be  saw,  or  by  tbe  exercise  of 
ordinary  care  could  have  seen,  Leo  Eldelen 
standing  some  seven  or  eight  feet  from  the 
track?  If  It  was  the  duty  of  the  motorman 
to  ring  bis  bell  under  these  drctmistances, 
then  bis  falling  to  do  so  was  negligence.  If 
tbe  failure  to  ring  the  bell  was  not  negligence, 
appellee  Is  not  entitled  to  recover.  In  one  of 
the  instructions  the  trial  Judge  said  to  the 
jury:  "If  you  believe  that  the  boy,  Leo  Edelen, 
got  upon  tbe  track  of  the  street  car,  or  was 
In  the  act  of  approaching  the  track  In  such  a 


way  aa  to  Indicate  to  the  motorman  or  ap- 
prise the  motorman  In  charge  of  the  car  that 
he  was  in  the  act  of  getting  upon  the  track, 
far  enough  ahead  of  the  car  that  tbe  motor- 
man  In  the  exercise  of  ordinary  care  could 
have  seen  that  fact  In  time,  either  by  stopping 
the  car  or  arresting  Its  motion,  or  giving  a 
signal  of  its  approach,  so  as  to  notify  tbe  boy 
and  to  have  avoided  Injuring  tiim,  ud  you 
believe  from  the  evidence  that  the  motorman 
failed  to  do  this,  then  the  law  is  for  the  plain- 
tiff, although  you  may  believe  that  the  boy 
himself  was  negligent;  that  Is,  failed  to  use 
such  care  aa  I  have  said  a  boy  of  bis  age,  ex- 
perience, and  Intelligence  usually  exercises 
under  such  drcumstnnces."  We  consider  this 
a  fair  statement  of  the  law  applicable  to  this 
case;  and,  testing  tbe  facts  stated  by  this 
rule  of  law,  we  are  impelled  to  tbe  conclusion 
that  the  motorman  was  not  guilty  of  negll- 
genca  The  eyewitnesses  for  plaintiff  each 
testified  that  Leo  was  standing  midway  be- 
tween the  curbing  and  the  car  track,  and  that 
he  suddenly  left  bis  position  and  ran  straight 
acroas  the  track  Immediately  in  front  of  tbe 
approaching  car.  It  must  be  conceded  that 
the  motorman  could  not  have  stopped  bis  car 
after  the  boy  started  towards  tbe  trade  in 
time  to  prevent  striking  him;  and  we  are  of 
tbe  opinion  that  the  measure  of  care  Imposed 
by  law  upon  tbe  motorman  did  not  require 
him  to  sound  his  bell  merely  because  he  saw 
a  boy  standing  In  the  street  seven  or  eight 
feet  from  the  car  track — there  being  nothin:; 
In  the  boy's  conduct  or  his  actions  or  In  tbe 
surrounding  drcumstances  to  indicate  that 
he  was  about  to  or  would  attempt  to  cross 
tbe  track  or  get  on  the  track  in  front  of  tbe 
car.  If  tbe  boys  at  the  time  had  been  playing 
on  tbe  car  track  or  on  the  street  or  if  Leo 
bad  made  any  movement  Indicating  that  be 
was  going  to  leave  his  position  of  safety,  or 
if  there  was  any  evidence  sufficient  to  put 
the  motorman  in  the  exercise  of  ordinary  care 
on  his  part  upon  notice  that  tbe  boy  might  at- 
tempt to  cross  the  track  in  front  of  tbe  street 
car,  a  different  question  would  be  presented. 
It  Is  tbe  duty  of  motormen  to  keep  a  lookout 
at  all  times  for  persona  using  tbe  streets; 
but  the  mere  proximity  of  a  boy  nine  years 
old  to  tbe  track  is  not  sufficient  notice  to 
charge  tbe  motorman  with  tbe  duty  of  ringing 
his  bell  and  taking  other  precautions  in  an- 
ticipation that  the  boy  may  get  in  front  of 
tbe  moving  car. 

Our  attention  has  been  called  to  tbe  case 
of  Louisville  Railway  Compony  v.  Walker, 
94  S.  W.  635,  29  Ky.  Law  Rep.  663 ;  but  the 
facts  are  very  different  from  those  here  pre- 
sented. There  the  car  was  running  at  a  high 
rate  of  speed,  and  the  motorman  testified 
that  when  about  20  feet  from  the  child  he  saw 
her  start  across  the  street  going  In  the  direc- 
tion the  car  was  ruimlng.  Other  witnesses 
testified  that  tbe  child  left  the  curbstone  and 
started  diagonally  across  the  street  when  tbe 
car  was  more  than  200  feet  away,  and  that 
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tbe  car  could  have  been  stopped  before  reacb- 
Ing  tbe  cblld,  who  fell  on  tbe  track.  Nor  are 
tbe  cases  of  S.  Cot.  ft  Cln.  Ry.  Co.  t.  Herk- 
k>tz.  101  Ky.  400,  47  S.  W.  265;  Fasamaneck 
V.  LoulBvtlle  Ry.  Co.,  OS  Ky.  103,  32  S.  W. 
620;  Owensboro  City  Ry.  Co.  v.  Hill,  56  S. 
W.  21,  21  Ky.  Law  Rep.  1638,  in  point,  aa 
tbey  deal  wltb  facts  very  different  from  tbose 
here  presented.  Under  tbe  evidence  exhibited 
In  this  record,  upon  tbe  conclusion  of  tbe 
testimony  for  the  plalntUT,  tbe  court  should 
have  given  a  peremptory  instruction  on  be- 
half of  tbe  defendant. 

The  judgment  Is  reversed,  with  directions 
for  a  new  trial  In  conformity  to  this  opinion. 


WOLF  V.  PIERCE  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  25,  1906.) 

AppeaIt-Pabties— Enfobceuknt  of  Lien  tos 

Municipal  Iuprovemekts. 

Id  an  action  by  a  contractor  to  enforce  a 
Hen  for  a  local  Improvement,  in  which  judg* 
ment  is  rendered  against  an  abutting  owner,  but 
the  petition  is  dismissed  as  against  the  defend- 
ant  town,  and  an  appeal  is  taken  by  the  abut- 
ting owner,  in  which  the  plaintiff  and  the  town 
are  made  appellees,  the  appeal  will  be  dis- 
missed aa  to  tbe  town. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {{  1816,  1816.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  James  L.  Pierce  against  Harvey 
Wolf  and  another.  From  a  Judgment  against 
defendant  Wolf,  be  appeals.  Dismissed  as 
to  defendant  town  of  Central  Covington. 

C  H.  FlBk,  for  appellant.  Orlando  B. 
Schmidt,  for  appellee  town  of  Central  Cov- 
ington. 


HOBSON,  C.  J.  James  L.  Pierce  built  a 
sewer  in  tbe  town  of  Central  Covington  un- 
der a  contract  made  pursuant  to  an  ordi- 
.nance  of  the  town.  He  brought  this  suit 
against  Harvey  Wolf,  the  owner  of  adjoining 
property,  and  tbe  town,  to  enforce  a  lien  upon 
bis  property  for  the  amount  of  the  assess- 
ment made  against  it  He  made  the  town  a 
defendant,  praying  judgment  against  It  In 
case  the  property  was  held  not  liable.  On 
final  bearing  a  judgment  was  entered  ad- 
judging a  Hen  against  the  property  and  dis- 
missing the  petition  as  against  tbe  town. 
The  property  owner  appeals,  making  tbe  con- 
tractor and  the  town  appellees. 

Tbe  town  has  entered  a  motion  to  dismiss 
tbe  appeal  as  to  it.  Tbe  motion  must  be  sus- 
tained. Tbe  property  owner  sought  no  relief 
against  tbe  town.  Tbe  contractor  might  com- 
plain that  bis  petition  against  tbe  town  was 
dismissed,  but  tbe  property  owner  has  no 
cause  of  complaint  that  tbe  contractor  did 
not  recover  against  tbe  town. 

i^peal  dlsmiaaed  as  to  tbe  town. 


HEADLBY  et  aL  y.  BICE  et  aL 

(Gonrt  of  Appeals  of  Kentucky.    Oct  25,  1006.) 

Pabtnebship— Existence  of  Relation— Bvi- 
OENCB— SumoiENcr. 

Evidence  examined,  and  held  to  show  that 
a  partnership  lietween  the  parties  did  not  exist. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  between  John  W.  Headley  and  oth- 
ers against  L.  M.  Rice  and  others.  From  a 
judgment,  said  Headley  and  others  appeal. 
Affirmed. 

•  Alfred  Sellgman,  Joseph  Sellgman,  and  E. 
E.  Straus,  for  appellants.  W.  M.  Smith,  for 
aiq;>ellees. 

HOBSON,  C.  J.  The  learned  chancellor 
to  whom  tbis  controversy  was  submitted  de- 
livered the  following  written  opinion: 

"This  action  is  submitted  under  tbe  agreed 
order  of  April  9,  1904,  upon  the  pleadings, 
exhibits,  and  depositions  upon  this  single 
question :  Were  John  W.  Headley  and  J.  D. 
Headley,  Jr.,  or  either  of  them,  partners  In 
tbe  firms  of  Rice  &  Givens,  and  Rice  &  Tur- 
ner, or  in  either  of  said  firms?  Tbis  partic- 
ular tobacco  warehouse  business  began  In 
1878,  In  Evansville,  Ind.,  with  tbe  firm  ot 
Rice,  Givens  &  Headley,  which  continued 
until  1883.  The  respective  Interests  In  that 
firm  were  L.  M.  Rice,  one-third;  J.  W.  Giv- 
ens, one-third;  Jno.  W.  Headley,  one-fourtb; 
and  J.  D.  Headley,  one-twelfth.  Mr.  Givens 
retired  In  1883,  and  the  firm  of  Rice  &  Head- 
ley  continued  In  the  business  In  Evansville; 
Rice  owning  one-half  of  tbe  firm,  Jno.  W. 
Headley,  three-eighths,  and  J.  D.  Headley, 
Jr.,  one-eighth  thereof,  respectively.  In 
1885,  the  Louisville  business  was  organized 
under  tbe  firm  name  of  Givens,  Headley  & 
Co.,  of  which  Rice  owned  one-third,  Givens 
one-tbird,  Jno.  W.  Headley  one  fourth,  and 
J.  D.  Headley  one-twelfth  interests,  respect- 
ively. This  last-named  firm  continued  In 
tbe  business  of  tobacco  warehousemen  in 
LoulsTllIe  from  1885  to  some  time  in  1892. 
It  lost  a  good  deal  of  money,  and  was  suc- 
ceeded, m  1892,  by  the  'RIce-Glvens-Headley 
Company,*  a  corporation,  tbe  stock  of  whltb 
was  held  as  follows:  L.  M.  Rice,  $3,333.- 
33%;  J.  W.  Givens,  ?3,333.33i4;  Jno.  W,  Head- 
ley,  $2,500;  J.  D.  Headley.  Jr.,  $833.33%. 
The  firm  of  Givens,  Headley  &  Co.  had  ceas- 
ed doing  an  active  business  upon  tbe  organ- 
ization of  tbe  corporation  in  1892,  but  tbe 
firm  of  Givens,  Headley  &  Co.  was  not  fully 
and  finally  closed  until  November  28,  1803, 
at  which  time  the  firm  affairs  were  finally 
and  fully  settled  by  each  partner  assuming 
his  share  of  tbe  losses,  which  amounted  to 
something  like  $30,000.  Those  of  tbe  part- 
ners who  were  not  able  to  pay  their  share  of 
the  loss  gave  their  notes  to  the  other  part- 
ners, who  bad  carried  tbe  losses.    The  mln- 


Digitized  by 


Google 


904 


96  SOUTHWESTERN  REPORTER. 


(Ky. 


ate  book  of  the  Bice<3ivens-Headl^  Com- 
pany BliowB  tbat  said  corporation  was  dis- 
solved on  December  9,  1893,  by  the  consent 
of  all  the  stockholders.  The  minute  of  tbat 
date  contains  this  further  recital:  The 
firm  of  Rice  &  Oivens  baring  agreed  to  snc- 
ceed  the  said  Rlce-Glvens-Headley  Company 
in  business,  and  to  pay  all  the  liabilities  of 
said  firm,  In  consideration  of  the  entire  as- 
sets of  said  company,  it  is  ordered  that  the 
said  Rice  &  Glvens  are  authorized  to  collect 
all  debts  due  or  payable  to  the  Rlce-GIvens- 
Headley  Company  and  give  absolute  owner- 
ship thereof,  together  with  the  office  fixtures 
and  all  other  assets  of  every  description 
whatsoever.'  The  stock  certificates  were  or- 
dered to  be  canceled,  and  no  claim  was  to 
be  made  by  any  stockholder  against  the 
assets.  On  the  same  day,  L.  M.  Rice  and 
J.  W.  Givens  formed  the  partnership  of  Rice 
&  Givens,  under  the  following  written  mem- 
orandum of  partnership:  'L.  M.  Rice  and 
J.  W.  Givens  have  formed  a  partnership  un- 
der the  firm  style  of  Rice  &  Givens,  to  en- 
gage in  the  tobacco  warehouse  business,  hav- 
ing bought  out  the  business  of  the  Rlce-GIv- 
ens-Headley  Company.  It  is  the  agreement 
tbat  Rice  &  Givens  shall'  collect  all  debts 
due  or  payable  to  the  Rice-GIvens-Headley 
Company  and  shall  pay  all  debts  of  the  said 
company,  this  December '  9,  1893.  L.  M. 
Rice.  J.  W.  Givens.'  Jno.  W.  Headleyhad 
not  been  actively  connected  with  the  busi- 
ness after  1891,  and  J.  D.  Headley,  Jr.,  had 
no  active  connection  therewith  after  Decem- 
ber, 1893.  The  firm  of  Rice  &  Givens  was 
succeeded  by  Rice  &  Turner,  on  September 
6,  1897,  and  in  November,  1902,  Rice  &  Tur- 
ner sold  the  business  to  the  Louisville  To- 
bacco Warehouse  Company. 

"This  suit  is  brought  by  Jno.  W.  Headley, 
claiming  that  he  and  J.  D.  Headley,  Jr.,  have 
the  same  interest  in  the  firms  of  Rice  & 
Givens  and  Rice  &  Turner  that  they  had  in 
the  old  firm  of  Givens,  Headley  &  Co.,  which 
was  closed  on  November  28,  1893.  Plalntifts 
claim  that  a  formal  written  agreement  was 
signed  on  November  28,  1893,  constituting  L. 
M.  Rice,  J.  W.  Givens,  Jno.  W.  Headley,  and 
J.  D.  Headley,  Jr.,  partners  as  Rice  &  Givens, 
and  that  the  paper  was  left  with  Mr.  Rice. 
Mr.  Givens  died  in  December,  1899,  and  Mr. 
Rice  denies  that  any  such  paper  was  ever 
agreed  to  or  executed.  He  says  he  did  vol- 
untarily agree,  on  or  about  December  9,  1893, 
when  the  firm  of  Rice  &  Givens  was  formed, 
to  give  the  Headleys  whatever  profits  might 
be  realized  ont  of  the  old  business  which 
Rice  &  Givens  took  over,  but  that  there  has 
been  a  loss,  and  not  a  profit,  tUereon.  Mr. 
Rice  denies  most  emphatically  that  it  was 
ever  agreed  that  the  Headleys  should  be  part- 
ners, silent  or  otherwise,  in  the  firm  of  Rice 
&  Givens,  while  the  Headleys  insist  they  were 
to  be  partners  In  consideration  of  the  turning 
over  of  the  business  of  the  old  firm  to  the 
new  firm.  There  is  no  ground  for  the  claim 
tbat  plaintiff  or  J.  D.  Headley,  Jr.,  la  or 


was  a  member  of  the  firm  of  Rice  &  Turner. 
Mr.  Turner  bought  a  half  Interest  in  the  busi- 
ness in  September,  1897,  for  $8,146,  and  never 
heard  of  plaintltrs  claim  until  about  the 
time  this  suit  was  brought  In  1903.  If  plain- 
tifT  had  any  interest  in  the  business,  it  would 
be  quite  unusual  for  the  business  to  remain 
In  the  hands  of  a  stranger  for  more  than  four 
years  without  the  stranger  finding  it  out.  As 
to  the  plaintifT's  claim  of  interest  in  the  firm 
of  Rice  &  Givens,  which  was  in  existence 
from  1893  to  1897 — ^nearly  four  years — it  ap- 
pears that  neither  of  the  Headleys  had  any 
connection  with,  voice  in,  or  management 
of,  the  firm.  •  •  •  The  question  submit- 
ted Is  therefore  decided  In  the  negative,  to 
wit:  That  neither  Jno.  W.  Headley  nor  J. 
D.  Headley,  Jr.,  was  a  partner  in  the  firm  of 
Rice  &  Givens,  or  in  the  firm  of  Rice  & 
Turner." 

The  appeal  involves  simply  a  question  of 
fact,  and  on  this  question  of  fact  we  agree 
with  the  chancellor.  When  Rice  &  Givens 
took  charge  on  December  9,  1893,  the  country 
was  suffering  from  the  panic  of  that  year. 
There  had  been  a  great  shrinkage  of  values, 
and  the  property  which  Rice  &  Givens  took 
over  had  cost  the  old  firm  very  much  more 
than  they  took  it  at.  The  parties  then  evi- 
dently contemplated  that  In  a  short  time  there 
might  be  a  reaction,  and  It  was  agreed  that, 
if  Rice  &  Givens  made  any  profit  out  of  the 
business  of  tbe  old  firm,  they  would  share  it 
with  the  Headleys.  The  evidence  on  this  sub- 
ject is  not  as  clear  as  it  might  be,  but  tak- 
ing tbe  subsequent  conduct  of  the  parties, 
the  documents  In  tbe  case,  and  the  circum- 
stances under  which  this  suit  was  brought 
all  Into  consideration,  we  do  not  see  that  any 
other  conclusion  can  be  reached,  in  view  of 
the  circumstances  of  the  parties  at  the  time. 
Prices  did  not  react,  no  profit  was  realized 
by  Rice  &  Givens,  and  the  whole  idea  of  a 
sharing  of  the  profits  was  abandoned  by  the 
parties  long  before  Givens  sold  out  to  Turner. 
It  Is  needless  to  extend  this  opinion  by  copy- 
ing into  It  the  documents  referred  to,  or  by 
setting  out  more  in  detail  the  subsequent  con- 
duct referred  to.  Whether  a  partnership 
existed  or  not  is  a  question  of  fact  to  be 
determined  on  all  the  proof.  In  view  of  the 
circumstances  of  the  parties,  their  subsequent 
.conduct,  and  the  documents  in  the  case,  we 
see  no  escape  from  the  conclusion  that  a  part- 
nership did  not  exist 

Judgment  affirmed. 


SHRADER  et  a1.  v.  SEMONIN,  Clerk  of 
Court,  et  al. 

KENTUCKY  TITLE  CO.  v.  SAME. 

(Court  of  Appeals  of  Kentucky.    Oct  23,  1906.) 

1.  Statctes— Subject  and  Trn.B— Vauditt. 
Act  March  15,  190«,  entitled  "An  act  re- 
lating to  revenue  and  taxation,"  is  not  violative 
of  Const,  g  61,  providing  that  no  act  shall  re- 
late to  more  than  one  subject,  wliich  shall  t>e 
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«zpreased  in  the  title,  by  reason  of  ita  ptovi- 
bIods  in  article  2,  $  10,  that  no  mortgage  or 
other  instrument  constituting  a  lien  or  other 
lecarity  for  an;  evidence  of  indebtedness  shall 
he  received  by  any  county  derk  for  record  un- 
less it  contains  the  postoffice  address  of  the  per- 
son or  corporation  owning  the  evidence  of  in- 
debtedness, nor  by  reason  of  the  provision  that, 
unless  any  assignment  of  security  for  indebted- 
ness is  of  record,  the  original  bolder  shall  be 
liable  for  taxes. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Taxation,  f§  127,  173.1 

2.  Eminent  Domain— Constitutiohai.  Pbo- 
visioNs— Taxation— Assignment  of  Cred- 

ITB. 

Act  March  IS,  1906,  art  2,  {  10,  providing 
that  where  an  assignment  of  any  inistrument 
constituting  a  lien  or  security  for  a  note  or 
other  evidence  of  indebtedness  is  not  of  record, 
the  original  holder  shall  be  liable  as  though  no 
assignment  had  been  made,  is  not  unconstitu- 
tional, as  a  taking  of  private  property  without 
just  compensation. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  First  Division. 

"To  be  officially  reported." 

Actions  by  C.  B.  Stirader  and  another  and 
the  Kentucliy  Title  Company  against  W.  J. 
Semonin,  clerk  of  the  Jefferson  county  court 
From  Judgments  in  favor  of  defendant,  plain- 
tiffs appeal.     Affirmed. 

Thos.  W.  Bullitt  and  Wm.  Marshall  Bul- 
litt, for  appellants.  R.  W.  Bingham,  for  ap- 
pellees. 

HOBSON,  C.  J:  Section  10,  art  2,  of  an 
act  entitled,  "An  act  relating  to  rerenue  and 
taxation,"  approved  March  15,  1006,  reads 
as  follows:  "HJach  county  clerk  shall,  on  or 
before  the  first  day  of  September  of  each 
year,  make  and  certify  to  the  various  coun- 
ty assessors,  as  hereinafter  provided,  com- 
plete statements  of  all  purchase  money  notes, 
mortgage  notes,  and  other  obligations  for 
money  due  or  to  be  paid,  except  purchase 
money  notes,  mortgage  notes  or  other  Hens 
for  money  due  or  to  be  paid,  owned  by  banks, 
or  trust  companies,  as  shown  by  the  convey- 
ances, mortgages  and  liens  In  his  office.  Said 
statements  shall  distinctly  show  the  dates 
of  execution  and  maturity  of  such  notes  or 
other  evidences  of  indebtedness;  the  consid- 
eration therefor ;  the  date  of  filing  or  record- 
ing same;  the  amount  thereof,  and  the  coun- 
ty of  the  residence  of  the  owner,  payee,  ben- 
eficial bolder  thereof,  or  other  person  or 
corporation,  liable  for  taxes  thereon.  Said 
statement  shall  be  made  to  each  county  as- 
sessor of  the  state  of  such  notes  or  other  evi- 
dences of  indebtedness  as  may  be  owned  or 
held  by  persons  or  coriwrations  residing  or 
having  their  principal  place  of  business  in 
the  county  of  such  assessor.  No  mortgage, 
conveyance  or  other  instrument  or  writing 
constituting  a  lien  or  other  security  for  any 
note  or  other  evidence  of  indebtedness  shall 
be  received  for  record  by  any  county  clerk 
of  this  commonwealth  unless  such  mortgage, 
conveyance  or  other  writing  give  the  coun- 
ty and  state  of  the  residence  and  post  office 


address  of  the  person  or  corporation  owning 
or  holding  said  note  or  other  evidence  of  in- 
dd>tedness,  or  liable  for  the  payment  of  tax- 
es thereon.  Should  there  be  an  assignment 
of  snch  note  or  other  evidence  of  Indebted- 
ness of  record  in  the  clerk's  office,  the  as- 
signment shall  state  the  county  and  state  of 
the  residence  and  post  office  address  of  the 
assignee;  unless  any  assignment  is  made  of 
record,  the  original  holder  or  owner  shall 
be  liable  for  taxes  as  though  no  assignment 
bad  been  made.  Any  person  who  shall  know- 
ingly and  intentionally  give  a  false  or  ficti- 
tious address  or  name  in  any  such  instrument 
or  assignment  as  above  mentioned  shall  be 
gnilty  of  a  misdemeanor,  and  shall  upon  con- 
viction be  fined  not  less  than  ten  dollars 
nor  more  than  one  thousand  dollars." 

Section  11  of  the  same  article  provides: 
"The  assessor  upon  receiving  from  the  coun- 
ty clerk  the  statement  of  all  purchase  money 
notes,  mortgages,  notes,  and  liens,  as  pro- 
vided in  section  10  of  this  article,  shall  fix 
the  value  upon  each  and  all  of  said  notes 
and  liens,  estimated  at  the  price  each  would 
bring  at  a  fair  voluntary  sale,  and  enter  the 
same  in  his  tax  book  against  the  owner  or 
beneficial  holder  thereof  as  it  is  provided  in 
section  6  of  article  1,  that  the  property  as- 
sessed shall  be  entered;  and  he  shall  return 
said  statement  to  the  county  clerk  for  the 
use  of  the  board  of  supervisors." 

The  first  of  these  appeals  arises  in  this 
way :  On  July  12,  1906,  George  B.  Spurrier 
made  a  deed  to  0.  R.  Shrader  for  a  tract 
of  land  in  L<ouiEville,  Shrader  executing  to 
Spurrier  as  trustee  his  six  promissory  notes, 
with  interest  coupons  attached,  payable  one 
and  two  years  after  date;  three  of  the  notes 
being  for  $200  each,  and  three  for  $500  each. 
A  lien  was  retained  In  the  deed  to  secure  the 
payment  of  the  notes,  but  the  deed  did  not 
give  the  residence  or  post  office  address  of 
George  E.  Spurrier,  or  of  any  person  as  the 
holder  or  owner  of  the  notes.  The  deed  was 
presented  to  W.  J.  Semonin,  clerk  of  the 
Jefferson  county  court,  duly  executed  &nd 
acknowledged,  with  the  request  that  he 
should  record  it;  the  recording  fees  being 
tendered  at  the  time.  Semonin  refused  to 
receive  the  deed  for  record  because  It  failed 
to  comply  with  the  statute  above  quoted  in 
that  it  did  not  g^lve  the  county  and  state  of 
the  residence  or  the  post  office  address  of  the 
person  owning  or  holding  the  notes  referred 
to.  Thereupon  Shrader,  as  grantee,  and 
Spurrier,  trustee,  as  lien  holder,  brought 
this  action  for  a  mandamus  to  compel  the 
clerk  to  record  the  deed.  The  clerk  filed  a 
general  demurrer  to  the  petition;  the  court 
sustained  the  demurrer,  and  the  plaintiffs 
appeal. 

The  second  appeal  is  based  on  these  facts 
On  June  15,  1006,  the  Kentucky  Title  Com- 
pany loaned  to  Mark  A.  and  Katie  Suter 
$1,200,  for  which  they  executed  six  prom- 
issory notes,  with  interest  coupons  attached, 
payable  in  6,  12,  18,  24,  30,  and  36  months. 
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The  notes  were  each  for  $200,  and  were  pay- 
able to  the  Kentucky  Title  Company  or  bear- 
er. Tbey  were  negotiable  paper  imder  the 
atatnte  regnlating  negotiable  Inatromenta, 
and  were  transferable  by  dellrery  alone 
without  Indorsement  or  other  assignment  in 
writing.  To  secnre  the  payment  of  the  notes 
and  conpoDs,  Mark  A.  and  Katie  Snter  ex- 
ecuted to  the  title  company  a  mortgage  on 
real  estate  In  LonlsrlUe.  The  mortgage  was 
duly  recorded,  and,  thereapon,  the  title  com- 
pany negotiated  and  transferred  fonr  of  the 
notes  to  the  Presbyterian  Theological  Sem- 
inary of  Kentucky;  one  of  them  to  Mrs. 
Maty  Snllivan,  and  the  other  to  Bfrs.  Mary 
W.  SIoss.  The  notes  were  actually  dellTered 
to  the  transferees,  but  there  was  no  assign- 
ment of  record  made.  The  Theologrlcal  Sem- 
inary is  an  institution  whose  Income  Is  de- 
voted solely  to  the  cause  of  education,  and 
the  notes  purchased  by  it  are  in  its  hands 
exempt  from  taxation.  Mrs.  Snllivan  Is  a 
resldoit  of  Washington,  D.  C,  and  Mrs.  Sloss 
of  San  Francisco,  Cal.  By  the  terms  of  the 
statute,  It  \a  made  the  doty  of  the  county 
clerk  to  report  the  notes  to  the  assessor  of 
Jefferson  county  as  the  property  of  the  Ken- 
tucky Title  Company,  and  it  Is  the  duty  of 
the  assessor  to  assess  them  as  Its  property 
for  taxation;  it  Is  also  the  duty  of  the  prop- 
er officers  to  collect  from  the  title  company 
the  taxes  upon  the  assessment.  The  title  com- 
pany brought  suit  to  enjoin  the  clerk  and 
assessor  from  discharging  their  duty,  as  re- 
quired by  the  statute,  on  the  ground  that  the 
threatened  action  on  their  part  will  inflict 
great  and  Irreparable  injury  on  the  title  com- 
pany, and  that  the  statute,  In  so  far  as  It  re- 
quires the  notes  and  coupons  to  be  assessed 
as  the  property  of  the  title  company,  Is  in 
conflict  with  the  Constitution.  The  conrt 
sustained  a  demurrer  to  the  petition,  and  the 
title  company  appeals. 

It  win  be  perceived  that  in  the  first  case 
the  question  is  made  as  to  the  validity  of 
so  much  of  the  statute  as  forbids  the  re- 
cording of  a  conveyance,  mortgage,  or  other 
like  Instrument  securing  a  Hen  for  indebt- 
edness, unless  It  give  the  county  and  state 
of  the  residence  and  the  post  office  address 
of  the  person  holding  the  notes  or  other 
evidence  of  such  Indebtedness.  It  will  also 
be  perceived  that  In  the  second  case  the 
validity  of  so  much  of  the  statute  Is  assail- 
ed as  makes  the  original  holder  liable  for 
the  taxes  on  such  notes  or  evidence  of  in- 
debtedness, unless  the  assignment  is  made 
a  matter  of  record.  It  Is  earnestly  Insisted 
that  these  provisions  are  not  germane  to 
the  title  of  the  act,  and  that  tbey  are  void 
under  section  51  of  the  Constitution,  which 
provides  tliat  no  act  shall  relate  to  more 
than  one  subject,  and  that  this  shall  be  ex- 
pressed in  the  title.  We  are  unable  to  see 
the  force  of  this  objection.  It  is  apparent 
on  the  face  of  the  act  that  both  the  pro- 
visions referred  to  are  inserted  to  secure  the 
collection  of  the  taxes  due  upon  this  class 


of  property.  It  Is  a  matter  of  oommon 
knowledge  that  a  large  part  of  the  money 
of  the  state  escapes  taxation,  thus  tlirowlng 
a  greater  burdoi  upon  the  visible  property 
wliich  the  assessor  can  see  and  may  not  be 
easily  concealed.  If  the  record  is  required 
to  show  who  owns  the  Indebtedness  which  la 
secured  by  recorded  Instruments,  and  if  the 
county  do'k  reports  to  the  assessor  all  such 
indebtedness  as  shown  by  his  recmd,  mani- 
festly a  large  part  of  the  property  c^  the 
state  which  has  been  escaping  taxation  will 
be  brought  upon  the  assessment  rolla.  The 
general  purpose  of  the  constitutional  pro- 
vision Is  accomplished  when  a  law  has  bnt 
one  general  object,  which  is  fairly  Indicated 
by  Ite  title.  To  require  every  end  and  means 
proper  for  the  accomplishment  of  Ite  general 
object  to  be  made  the  subject  of  a  separate 
act,  or  to  be  set  out  In  the  title,  would  render 
legislation  impractlcablfc  So  the  courte  have 
uniformly  held  that  provisions  which  are 
fairly  germane  to  the  subject  of  the  act 
may  be  inserted  in  an  act  having  a  general 
title  like  that  before  us.  Pennington  v. 
Woolfolk,  79  Ky.  14,  rests  upon  the  ground 
that  the  act  was  not  restricted  to  matters 
germane  to  the  title;  but  that,  on  the  con- 
trary, the  title  was  calculated  to  conceal 
from  the  members  of  the  General  Assembly 
the  real  subject  of  the  act  Wnlftange  v. 
McCollom,  83  Ky.  361,  resta  upon  the  same 
principle.  In  that  case  the  title  of  the  act 
related  only  to  the  charter  of  the  city  of 
Covington,  and  under  this  title  provisions 
were  Inserted  which  had  no  reference  to 
municipal  affairs,  bnt  radically  changed  the 
general  laws  of  the  state.  The  other  cases 
relied  on  for  appellante  are  similar  to  those 
referred  to,  and  need  not  be  at  length  dia- 
tingnlshed. 

On  the  other  hand,  the  following  cases 
sustain  the  validity  of  the  act:  Grundy  v. 
Commonwealth,-  12  Bush,  350;  Common- 
wealth V.  Godshaw,  92  Ky.  435,  17  S.  W. 
737;  Nnnn  v.  Cltlaens*  Bank,  107  Ky.  2«2, 
53  S.  W.  665;  Rumbley  v.  Hall,  107  Ky. 
349,  54  S.  W.  4:  Weber  v.  Commonwealth, 
72  S.  W.  30;  Hyser  v.  Commonwealth,  IW 
Ky.  414,  76  S.  W.  174;  Commonwealth  v. 
Relnecke  Coal  Mining  Company,  117  Ky.  8ffi, 
79  S.  W.  287;  Johnson  v.  Fulton,  89  S.  W. 
072,  28  Ky.  Law  Rep.  669.  In  Henderson 
Bridge  Company  v.  Alves,  90  S.  W.  90), 
28  Ky.  Law  Rep.  994,  the  court  said:  "In 
levying  a  tax  on  peddlers  and  providing 
for  a  license  to  be  taken  out  by  them,  the 
Legislature  may  properly  provide  regula- 
tions as  to  how  the  business  done  under  the 
license  shall  be  conducted.  This  Is  germane 
to  the  general  subject  of  the  act  The  case 
of  Rumbley  v.  Hall,  107  Ky.  349,  54  S.  W. 
4.  and  Jacobs'  Adm'r  v.  L.  &  N.  R.  R.  Co.. 
10  Bush,  263,  are  based  on  the  ground  that 
there  was  a  natural  connection  between  all 
parte  of  the  act"  Here  the  provisions  of 
the  act  in  question  are  germane  to  the  sub- 
ject of  revenue  and  taxation  embraced  in  the 
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eral  act,  provide  safeguards  to  pre- 
)erty  escaping  assessment  and  taza- 

Is  Insisted  that  tlie  statute  Is  void 
'  as  It  reqaires  the  holder  of  record 
le  taxes  on  the  notes,  when.  In  fact, 
tsslgned  them  before  the  time  for 
Dt.  It  Is  urged  that  this  Is  taking 
Toperty  for  public  use  without  Just 
itlon,  especially  where  the  property 
ands  of  its  true  owner  Is  not  sub- 
axation.  But  the  assignor  may  re- 
iself  of  this  liability  by  making  a 
'  the  assignment  He  is  only  made 
*  the  tax  when  be  falls  to  put  upon 
rd  the  name, of  the  owner  of  the 

so  that  it  may  be  assessed  to  him, 
able.  We  do  not  see  that  there  is 
mn  why  the  Legislature  may  not 
iperty  to  be  assessed  in  the  name  of 
sr  of  record.     Any  one  may  avoid 

under  the  statute  by  having  the 
ow  the  real  owner.  It  Is  Immaterial 
notes  might  have  passed!  by  delivery 
in  assignment.  They  only  so  passed 
e  of  the  statute.  The  Legislature 
ght  to  require  the  former  owner  to 
taxes  unless  he  complied  with  the 
ind  made  the  .record  show  the  truth. 
Joes  not  affect  the  title  to  the  notes, 
-efore  is  not  in  conflict  with  the 
le  instrument  act.  It  only  imposes 
y  for  taxes.  Similar  provisions  have 
ited  in  the  state  and  elsewhere.  To 
It  has  long  been  provided  by 
that  the  holder  of  the  legal  title, 
er  of  the  equitable  title,  and  the 

or  bailee  in  possession  of  property 

liable  for  the  taxes  thereon;   and 

owner  or  proprietor  of  a  bonded 
se  is  liable  for  the  distilled  spirits 
herein,  with  interest,  though  they 
en  removed  from  the  warehouse, 
ks  are  required  to  pay  taxes  on  the 
'  their  shares  in  the  hands  of  the 
lers.  A  number  of  like  illustrations 
;  given.    It  may  be  true  that  there 

some  hardship  In  the  admlnistra- 
the  act,  but  this  is  a  subject  that 

addressed  to  the  Legislature,  and 
he  courts.    The  Legislature,  having 

to  be  remedied  In  mind,  has  the 
n  to  adapt  the  remedy  to  the  evil, 
long  as  It  keeps  within  its  constltu- 
owers,  it  cannot  be  controlled  by 
ts. 
lent  affirmed. 


F  COVINGTON  v.  WHITNEY  et  al. 

f  Appeals  of  Kentucky.    Oct.  25,  1906.) 

-Pakties— Dismissal. 
ID  action  against  a  city  and  another  tar 
injuries,  there  having  been  a  judgment 
•  of  plaintiff  against  the  city,  but  the 
J  to  the  other  defendtmt  having  been 
i,  and  the  city  on  appeal  having  made 
er  defendant    an   appellee,    though    it 


Cent  Dig.  Appeal  and  Error,  it  1816,  1818.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Catherine  Whitney  against  the 
city  of  Covington  and  another.  From  a  Judg- 
ment in  favor  of  plaintiff  against  defendant 
city  of  Covington,  It  appeals,  making  the  oth- 
er defendant  an  appellee.  Motion  of  the 
other  defendant  to  dismiss  the  appeal  as  to 
him.    Motion  sustained. 

F.  J.  Hanlon,  for  appellant  Orlando  P. 
Schmidt  for  appellee  Thomas  Evans. 

HOBSON,  C.  J.  Catherine  Whitney  sued 
Thomas  Evans  and  the  city  of  Covington, 
charging  that  she  had  been  Injured  by  their 
negligence.  Each  of  the  defendants  filed  an 
answer  controverting  the  allegations  of  the 
petition.  On  final  hearing  there  was  a  Judg- 
ment in  favor  of  the  plaintiff  against  the  city 
of  Covington,  but  the  action  as  to  the  de- 
fendant Evans  was  dismissed.  The  city  of 
Covington  has  appealed,  and  has  made  Cath- 
erine Whitney  and  Thomas  Evans  appellees. 
Evans  has  entered  a  motion  to  dismiss  the 
appeal  as  to  him.  The  motion  must  be  sus- 
tained. Catherine  Whitney  may  complain 
that  her  petition  against  Evans  was  dismiss- 
ed, but  the  city  has  no  cause  of  complaint 
that  no  Judgment  was  rendered  against 
Evans,  for  It  sought  no  remedy  against  him. 

Appeal  dismissed  as  to  Evans. 


SOPER  V.  CRUTCHES  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1906.) 

1.  Pleading— Amendment— Adding  Diffeb- 
SNT  Cause  of  Action- BNTicisa  Awat 
Child. 

Tn  an  action  for  enticing  plaintlfPs  minor 
son  from  home.  It  was  proper  not  to  permit  an 
amendment  of  the  petition  making  another  a  de- 
fendant, on  the  ground  that  he  harbored  the  eon 
after  be  left  home,  as  the  amendment  would 
have  been  a  misjoinder  of  parties  and  of  at- 
tions. 

[Ed.   Note.— For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  $g  686,  687.] 

2.  Joey— Competency  of  Jubobs— Relation 
WITH  Party. 

The  tad  that  many  of  the  Jurors  were 
friends  and  acatiaintances  of  defendant  fur- 
nished no  grounds  for  exception  by  plaintiff. 

3.  New  TBiAir—SuBPSiSB— Evidence. 

In  an  action  for  enticing  plaintiff's  minor 
son  from  home,  the  petition  charged  that  the 
son,  after  leaving  home,  stayed  at  the  home  of  a 
certain  person;  but  the  proof  showed  that  ho 
stayed  at  the  home  of  another.  Held,  that  such 
fact  did  not  furnish  a  ground  for  a  new  trial 
on  the  ground  of  surprise. 

[Ed.  Note.— For  cases  in   oolnt.  see  vol.  37, 
Cent  Dig.  New  Trial,  §§  177,  181.] 

4.  Same— Pboceedinos  to  Pbocube— Affida- 
vits. 

Under  the  express  provisions  of  Code  Civ. 
Prac.  i  343,  affidavits  must  be  filpd  in  support 
of  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

[Ed.  Note.— For  cases  in  point  see  voL  87, 
Cent  Dig.  New  Trial,  {  S07.] 
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6.  TnAi-'lnmnaenont—Kwrtct  or  ■▼!• 

DE.fCC. 

Id  an  action  against  •erenU  for  aetinc  in 
concert  in  enticing  plaJntilTa  minor  son  frooi 
borne,  til*  coart  instructed  tliat  if  defendanta,  or 
anjr  one  or  more  of  them,  indaced  the  son  to 
leave  borne,  tbejr  sboold  find  for  plaintiff.  An- 
other inatmction  waa  to  find  for  defendants 
nnless  defendants,  or  some  two  or  more  of  them, 
acting  In  concert,  enticed  the  son  from  home, 
and  another  instroction  wis  tb-it,  if  the  son  left 
home  of  his  own  rolition.  withoot  the  indoce- 
ment  of  defendants,  or  either  of  them,  the  jory 
should  find  for  defendants,  or  such  one  or  more 
of  them  as  did  not  induce  the  son  to  leave  home. 
feld,  that  the  instmctions  were  not  erroneons, 
on  the  theory  that  the  jnry  might  not  find  as 
against  one  or  more  of  the  defendants  without 
finding  against  them  alL 
tf.  Pairkt  ard  Child  —  Eviderck  —  Sum- 

CIBSCt. 

In  an  action  against  several  for  enticing 
plaintiflTs  minor  son  from  home,  evidence  con- 
sidered, and  held  suflScient  to  sustain  a  verdict 
for  defendants. 

Appeal  from  Clrcnlt  Court,  Madison  Connt^. 
"Not  to  be  ofllcially  reported." 
Action  by  Charles  Boper  against  James  S. 
Cmtcber  and  others,    t'rom  a  Judgment  in 
favor  ot  defendants,  plaintiff  appeals.    Af- 
firmed. 

Grant  E.  Lilly,  for  appellant  J.  Terls 
Cobb,  J.  C.  &  D.  M.  Chenanlt,  and  B.  A. 
Crntcber,  for  appellees. 

LASSING,  J.  Appellant,  Charles  Soper, 
sued  the  appellees  In  the  Madison  circuit 
court,  charging  them  with  wrongfully  indu- 
cing, persuading,  and  enticing  his  son,  Thom- 
as Daniel  Soper,  tben  tmder  18  years  of  age, 
to  leave  his  home  and  go  to  New  Mexico,  and 
that  they  kept  and  harbored  said  boy  away 
from  the  home  of  his  father,  and  deprived  him 
of  the  services  and  companionship  of  his  said 
son,  to  his  damage  In  the  sum  of  $5,000.  The 
answer  was  a  traverse  and  an  affirmative  plea 
that  the  boy  ran  away  from  and  abandoned 
bis  father's  home  without  their  knowledge, 
connivance,  or  consent  Upon  this  Issue  proof 
was  taken,  and  the  following  state  of  facts 
was  developed:  O.  H.  Cbenault,  son-in-law 
of  W.  L.  Crutcher,  moved  from  Kentucky  to 
Portales,  New  Mexico.  Shortly  after  locating 
there,  he  wrote  to  his  father-in-law  that  he 
could  secure  a  position  for  Thomas  Daniel 
Soper  and  directed  him  to  see  Charles  Soper 
and  state  to  him  that.  If  be  would  let  his 
boy  come  on,  be  would  endeavor  to  take  good 
care  of  him.  W.  L.  Crutcher  communicated 
this  fact  to  Charles  Soper  and  was  told  by 
him  that  he  did  not  want  his  boy  to  go  so  far 
from  home.  Some  time  thereafter,  David 
Chenault,  the  father  of  C.  H.  Cbenault  went 
on  a  visit  to  his  son  In  New  Mexico,  and 
Thomas  Daniel  Soper  disappeared  from  bis 
home  about  the  same  time,  met  Mr.  Chenault 
In  the  city  of  Louisville,  and  accompanied  him 
to  New  Mexico,  by  the  way  of  St  Louis. 
Shortly  after  Thomas  Daniel  Soper's  arrival 
In  New  Mexico,  Green  Igo,  who  was  tben  In 
New  Mexico,  returned  to  Kentucky,  met 
Charles  Soper  on  the  street  who  asked  him 


bow  Us  tar  was  getting  ■long:  and  stated 
to  Igo  that  be  was  at  first  rtry  mncb  angered 
because  his  soo  bad  gone  to  New  Mexico,  but 
that  he  had  changed  his  mind,  and  was  glad 
of  It  and  wanted  Mr.  Igo  to  ieep  bis  boy  in 
New  Mexico  and  take  care  of  him  and  make 
him  save  bis  money.  Upon  his  return  to  New 
Mexico  the  firm  «f  which  Mr.  Igo  was  a  mem- 
ber gave  tbe  boy  a  position,  and  be  remained 
there  In  tbe  employ  of  this  firm.  Appellee 
James  S.  Cmtcber  loaned  Thomas  Daniel 
Soper  $30  on  the  day  before  he  left  borne, 
and  with  this  money  be  purchased  some 
clothing;  but  It  does  not  appear  that  be 
knew  the  purpose  for  which  the  money  was 
borrowed,  or  that  the  boy  was  contemplating 
leaving  home,  but  tbe  money  was  loaned  upon 
tbe  promise  that  George  Evans  would  pay  It 
back  to  him.  Thomas  Daniel  Soper  had  been 
permitted  by  his  father  at  various  times  be- 
fore he  left  home  to  work  for  appellee  W.  L. 
Crutcher,  and  perhaps  others,  and  draw  his 
own  wages.  The  boy,  Thomas  Daniel  Soper, 
testified  that  he  left  home  on  his  own  free 
will  and^  without  the  knowledge,  advice,  or 
assistance  of  any  of  appellees ;  that  he  want- 
ed to  see  something  of  the  world  and  make  his 
own  way,  and  for  that  reason  ran  away  from 
home  to  New  Mexico.  The  Jury  that  tried 
this  case,  having  heard  tbe  testimony,  in- 
structions, and  argument  of  counsel,  returned 
a  verdict  for  defendants.  Judgment  was  ren- 
dered thereon,  and  from  that  Judgment  plain- 
tiff prays  this  appeaL 

The  grounds  relied  upon  for  reversal  by 
appellant  are  numerous  and  will  be  consid- 
ered separately.  The  first  error  complained 
of  Is  that  the  court  erred  in  refusing  to  per- 
mit appellant  to  file  an  amended  petition  mak- 
ing tbe  firm  of  Igo,  Walker  &  Co.  party  de- 
fendants. In  his  petition  he  had  charged 
Jamea  S.  Crutcher,  W.  L.  Crutcher,  David 
Chenault,  and  0.  H.  Chenault  acting  in  con- 
cert and  by  agreement,  with  having  wrong- 
fully Induced  and  persuaded  his  son  to  leave 
home.  Thereafter,  by  an  amendment  he 
charged  that  George  W.  Evans,  Jr.,  was  also 
a  party  to  the  conspiracy  to  deprive  him  of 
the  services  and  companionship  of  bis  son. 
and  be  asked  that  said  Evans  be  made  a 
party  defendant  and  the  court  permitted  this 
to  be  done.  Thereafter  he  offered  to  file  bis 
further  amended  petition  setting  out  tbe  fact 
that  the  firm  of  Igo,  Walker  &  Co.  had  giv- 
en his  said  son  employment  and  bad  harbored 
and  kept  blm  upon  their  premises  in  New 
Mexico,  and  be  asked  to  have  them  made 
party  defendants  to  bis  said  suit  and  the 
court  upon  objection  by  appellee,  refused  to 
permit  this  amendment  to  be  filed,  and  we 
think  properly  so,  for  clearly  the  act  of  per- 
suading and  inducing  his  son  to  leave  his 
father's  home  is  a  separate  and  distinct  of- 
fense from  that  of  harboring  him  after  he  had 
left  home.  To  have  permitted  this  amend- 
ment to  bare  been  filed  would  have  made  a 
misjoinder  of  parties  and  of  actions. 

Appellant  complains  that  the  trial  Jnry 
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was  not  properly  formed,  bnt  be .  falls  to 
point  ont  wherein  the  error  lies.  It  was 
drawn  from  the  wheel,  and,  so  far  as  we 
are  able  to  discover,  tlie  law  was  strictly 
followed  In  drawing,  summoning,  and  quali- 
fying the  Jurors  who  tried  this  case.  The 
fact  that  many  of  them  were  friends  and  ac- 
quaintances of  appellees  furnishes  no  grounds 
for  exception.  The  proof  shows  that  the  ap- 
pellees were  men  of  afltalrs,  some  of  them 
holding  positions  of  trust  and  public  office  in 
their  county,  and  it  would  be  difficult,  no 
doubt,  to  secure  a  Jury  In  their  home  county 
with  whom  they  were  not  more  or  less  ac- 
quainted. The  fact  that  the  Jury  wheel  might 
have  been  tampered  with  Is  too  flimsy  an 
argtunent  to  be  presented,  in  the  absence  of 
any  evidence  whatever  that  It  was  tampered 
with. 

Appellant  complains  of  misconduct  upon 
the  part  of  certain  of  appellees  and  their  at- 
torneys dnrlng  the  progress  of  the  trial,  but, 
upon  a  careful  examination  of  the  record  be- 
fore us,  we  are  satisfied  that  the  substantial 
rights  of  appellant  were  not  prejudiced  by 
the  several  acts  complained  of. 

Appellant  also  complains  that  be  was 
taken  by  surprise,  in  that  appellees'  proof 
showed  that  his  son  had  not  stayed  at  the 
home  of  C.  H.  Cbenault  In  New  Mexico,  as 
diarged,  but  that  he  had  stayed  at  the  home 
of  one  C.  T.  Cbenault  This  fact  does  not 
furnish  him  a  ground  for  a  new  trial,  and 
the  trial  court  properly  refused  to  consider 
same  on  appellant's  motion  for  a  new  trial. 
Appellees  were  under  no  obligation,  legal  or 
otherwise,  to  inform  appellant  as  to  what 
they  would  be  able  to  prove  in  the  defense  of 
their  case.  Had  appellant  desired  to  do  so, 
he  could  have,  by  the  exercise  of  even  a 
slight  degree  of  care  or  diligence,  acquainted 
himself 'with  the  facts  which  he  says  came 
to  him  as  quite  a  surprise  during  the  trial. 
Mo  affidavits  were  filed  In  support  of  appel- 
lant's motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  testimony,  showing  what 
the  discovered  testimony  would  tend  to  prove, 
or  by  whom  it  would  be  proven.  The 
court  had  no  way  of  knowing  whether  such 
testimony  would  be  merely  cumulative  or  not, 
and,  in  the  condition  In  which  this  motion 
was  presented  to  the  court,  it  should  have 
been  overruled.  In  the  case  of  Sloan  v. 
Sloan,  2  Mete.  339,  this  court  held  that.  In 
order  to  have  this  ground  considered,  affida- 
vits must  be  filed,  as  provided  by  section  372, 
now  section  343,  of  the  Civil  Code  of  Practice, 
In  support  of  same. 

Appellant  complains  of  the  Instructions 
given  by  the  court,  and  especially  of  instruc- 
tion No.  1,  on  the  ground  that  It  was  con- 
fusing and  so  written  that  the  Jury  might 
not  find  as  against  one  or  more  of  the  de- 
fendants without  finding  against  all.  A  care- 
ful examination  of  all  the  Instructions  given 
by  the  court  shows  that  the  Instructions  tak- 
en as  a  whole  are  not  subject  to  the  criti- 
cisms made  by  appellant    The  instructions 


must  be  taken  as  a  whole  and  considered  to- 
gether, and  must  be  based  upon  the  plead- 
ings and  proof.  Appellant  charged  the  five 
appellees  with  having  acted  in  concert  to  de- 
prive liim  of  the  services  and  companionship 
of  his  said  son,  and  his  proof  was  directed 
towards  proving  this  charge.  Instruction  No. 
1  told  the  Jury  that  If  they  believed  from  the 
evidence  that  the  defendants,  or  any  two  of 
them,  acting  in  concert  or  by  agreement  or 
understanding  with  each  other,  or  tliat  if 
any  one  or  more  of  the  defendants  Induced  or 
persuaded  or  enticed  or  helped,  ete.,  said 
Thomas  Daniel  Soper  to  leave  home,  bed,  and 
board  of  his  father  against  his  will  and  with- 
out his  consent,  then  the  Jury  should  find  for 
the  plaintifT.  And  in  Instruction  No.  2  the 
Jury  were  told  to  find  for  the  defendants,  un- 
less they  believed  from  the  evidence  that  the 
defendants,  or  some  two  or  more  of  them,  act- 
ing In  concert  or  by  agreement  or  under- 
standing with  each  other,  or  that  some  one 
or  more  of  the  defendants  Induced,  enticed, 
etc.,  him  to  leave  plalntifTs  home  without  the 
knowledge  and  consent  etc.,  of  plaintiff. 
And  in  instruction  No.  8  the  Jury  was  told 
that  if  the  infant  son  left  the  home  of  his 
father  of  his  own  free  will  and  volition,  and 
remained  away  without  the  Inducement  per- 
suasion, or  enticement  of  the  defendants  or 
either  of  them  so  to  do,  or  any  one  of  them, 
then  the  jury  should  find  for  the  defendants, 
or  such  one  or  more  of  them  as  they  might 
believe  did  not  Induce,  persuade,  or  aid  him 
to  leave  his  father's  home,  or  harbor  or  keep 
him  after  he  had  so  left  The  whole  theory 
of  appellant's  case  Is  based  upon  the  idea 
that  these  appellees,  acting  in  concert  and 
agreement  and  by  collusion,  induced  his  son 
to  leave  home  and  go  to  New  Mexico  and 
kept  him  there  after  they  had  persuaded  him 
to  go  there.  The  Instructions  as  given  by  the 
court  are  the  whole  law  of  this  case  and  are 
as  favorable  to  appellant  as  the  facts  war- 
ranted. Under  Instruction  No.  2  the  Jury  was 
told  that  they  might  find  against  any  one  of 
the  defendants  to  the  exclusion  of  the  others, 
if  the  facts  proven  warranted  it  Instruction 
No.  3  is  based  upon  the  pleadings,  and  there 
was  proof  to  authorize  the  court  to  give  this  in- 
struction. It  is  a  well-settled  principle  that  if 
a  son  voluntarily  and  of  his  own  accord 
leaves  the  service  or  control  of  his  father,  no 
action  can  be  maintained  for  enticing  him 
away.  Wood  on  Master  and  Servant  (2d 
Ed.)  24. 

Appellant  complains  that  the  verdict  of  the 
jury  is  not  supported  by  evidence  and  Is  fla- 
grantly against  the  weight  of  the  evidence, 
and  for  this  reason  the  case  should  be  re- 
versed, and  he  be  given  a  new  trial  before 
another  Jury.  To  support  appellant's  conten- 
tion we  have  this  character  of  proof:  His 
son  worked  for  W.  L.  Crutcher  before  C.  H. 
Cbenault  went  to  New  Mexico.  He  was  well 
acquainted  with  the  wife  of  C.  H.  Cbenault 
She  wrote  him  a  letter  back  to  her  father  tell- 
ing him  to  see  the  young  man  and  his  father 
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and  inform  tbem  that,  If  Thomas  Daniel 
Sop«r  would  come  to  New  Mexico,  they  conld 
secnre  for  him  employment;  that  Charles 
Soper  notified  W.  L.  Crutcher  that  he  did  not 
want  bis  son  to  go ;  that  George  W.  Evans, 
Jr.,  agreed  to  famish  the  boy  $30 ;  that  the  fa- 
ther of  C.  H.  Ohenault  was  going  to  New 
Mexico ;  that  James  S.  Cratcber,  the  day  be- 
fore be  started,  let  the  boy  have  the  $30,  un- 
der a  promise  that  It  would  be  repaid  by 
George  Evans;  that  the  boy  went  on  tbe 
same  train  with  David  Cbenault  to  New 
Mexico,  and  remained  there  over  tbe  objec- 
tion of  bis  father.  These  are  tbe  salient 
points  in  tbe  testimony  upon  which  appel- 
lant depends.  Opposed  to  this  testimony  Is 
tbe  positive  testimony  of  each  of  the  appel- 
lees that  tbey  did  nothing  whatever  to  en- 
courage tbe  young  man  to  quit  bis  father's 
service.  And  David  Cbenault  testifies  posi- 
tively that  be  Itnew  nothing  of  tbe  boy's 
going  to  New  Mexico,  until  he  found  him  on 
tbe  train  upon  his  arrival  at  Louisville,  or 
some  point  betweoi  Louisville  and  St  Louis ; 
and  the  testimony  of  C.  H.  Cbenault  that  be 
did  not  know  that  tbe  boy  was  coming  to 
New  Mexico  until  be  got  there,  and  he  then 
advised  him  to  return  to  Kentucky;  and  tbe 
testimony  of  Green  Igo  that  appellant  told 
blm  that  he  was  satisfied  for  the  boy  to  re- 
main In  New  Mexico.  This  testimony  by  tbe 
appellees  would  have,  of  Itself  alone,  war- 
ranted the  Jury  in  returning  a  verdict  In 
their  favor,  and,  when  talcen  In  connection 
with  tbe  testimony  of  Thomas  Daniel  Soper 
himself,  presents  a  defense  which  would 
have  precluded  any  other  than  a  verdict  for 
appellees. 

In  a  hotly  contested  case,  such  as  the  plead- 
ings, proof,  and  briefs  in  this  case  show  it  to 
have  been.  It  Is  but  natural  that  some  slight 
Irregularities  and  errors  will  creep  Into  tbe 
case  during  the  progress  of  the  trial;  but, 
upon  a  review  of  tbe  whole  case,  we  are  of 
opinion  that  appellant  had  a  fair  trial,  and 
the  Judgment  is  therefore  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  R.  CO.  V. 
LOGAN  &  nUNDLET. 

SAME  V.  HUNDLEY. 
(Court  of  Appeals  of  Kentucky.    Oct.  26,  1906.) 

1.  Cabbixbs — Carbiaoe  of  Live  Stock— In- 
juries TO  Stock— Pamaobs—B VI DBHCB. 

Where,  in  an  action  against  a  carrier  for 
injury  to  colts  while  in  transit,  the  shipper 
showed  as  his  damages  the  difference  in  the 
value  of  the  colts  liefore  and  after  the  injury,  by 
estimating  their  vaine  at  the  point  of  Boip- 
ment  and  what  they  brought  at  tbe  point  of  des- 
tination at  a  sale,  the  carrier  was  entitled  to 
show  that  tbe  sale  at  the  point  of  destination 
was  a  failure,  and  that  the  price  offered  for 
colts  there  was  not  a  fair  test  of  their  vaine. 

2.  Saue. 

In  an  action  against  a  carrier  for  injuries 
to  colts,  the  shipper  showed  that  the  colts  were 
yearlings  and  finely  bred,  and  showed  the  con- 
dition, temper,  disposition,  and  character  of 
tlie  colts  when  received  by  the  carrier,  and  tbe 
effect  of  these  traits  on  the  value  of  race  horses, 
and  tliat  the  injuries  received  would  affect  their 


racing  qualities  and  value.    Held,  that  the  evi- 
dence was  admissible  on  the  Issue  of  damagei. 

3.  Same— Measubk  or  Damages. 

The  measure  of  damages  against  the  initiil 
carrier,  limiting  its  liability  for  injuries  on  iti 
own  line,  for  injury  to  colts  while  in  transit  on 
its  line,  is  the  difference  l>etween  the  fair  market 
value  of  any  colt  in  the  condition  when  received 
by  the  carrier  and  its  fair  market  value  in  tiie 
condition  in  which  it  was  delivered  at  tbe  end 
of  its  line. 

[Ed.  Note. — For  cases  in  point,  see  vol  0, 
Cent.  Dig.  Carriers,  Sf  063,  964.] 

4.  Same— Evidence— Admissibiutt. 

A  shipper  of  stock  suing  a  carrier  for  in- 
jury to  it  while  in  transit  is  not  limited  to  tbe 
amount  of  the  damage  apparent  or  disoovered 
when  delivered  to  him  at  the  end  of  the  car- 
rier's line,  but  may  show  injury  suliseqaentl; 
discovered  and  after  tbe  stock  was  received  from 
the  carrier. 

Appeal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  offldaliy  reported." 
Actions  by  Logan  ft  Hundley  against  tbe 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company,  and  by  A.  E.  Hundley 
against  the  same  defendant  From  Judg- 
ments for  piaintlfTs  in  both  actions,  d^end- 
ant  appeals.    Reversed  and  remanded. 

Chas.  H.  Rodes  and  John  Oalvtn,  for  ap- 
pellant Bmmett  Puryear  and  Robt  Har- 
ding, for  appellees. 

CARROLL,  O.  These  two  appeals  invdv- 
ing  the  same  questions  of  law  and  fact  are 
by  agreement  of  the  parties  beard  together. 
Tbe  appellees  delivered  to  appellant  at  Dan- 
ville, Ky.,  six  race  colts  to  be  transported 
by  it  to  Lexington,  Ky.  Four  of  the  colts 
were  owned  by  Logan  &  Hundley,  and  two 
by  A.  EL  Hundley.  To  recover  damages  for 
injuries  to  these  colts  in  transit  these  actions 
were  Instituted,  resulting  in  Judgments 
against  tbe  appellant  The  colts  were  all 
yearlings  and  finely  bred,  and  were  being 
shipped  by  the  owners  to  a  large  and  widely 
advertised  sale  of  this  class  of  stock  that 
was  to  be  held  at  St  Lonls,  Mo.  Tbe  alleged 
injuries  complained  of  occurred  at  Danville^ 
Ky.,  shortly  after  tbe  colts  were  loaded  in 
the  car,  and  at  Burgin,  Ky.,  a  point  between 
Danville  and  Lexington.  The  principle  claim 
for  damages  is  based  on  tbe  injuries  said 
to  have  occurred  at  Burgin;  and  witnesses 
for  appellees  testified  that  while  the  car  was 
standing  on  the  track  at  this  place,  two  load- 
ed coal  cars  were  permitted  to  run  against 
it  with  such  force  as  to  throw  all  the  colts 
and  the  men  In  charge  of  tbem  down,  and 
break  down  the  temporary  stalls  that  had 
been  put  in  tbe  car  at  Danville.  There  wu 
evidence  tending  to  establish  that  the  In- 
juries received  by  tbe  colts  greatly  impaired 
their  value  at  the  sale  in  St  Louis,  at 
which  all  of  them  were  put  up  for  sale,  bat 
some  of  them  were  bought  In  by  or  for 
appellees,  on  account  of  tbe  small  prices  bid 
for  theuL  In  view  of  the  fact  that  there 
must  be  a  retrial  of  tbe  case,  we  will  not 
further  comment  on  the  evidence,  except  to 
say  that  it  was  amply  suffldent  to  antborisa 
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a  Bnbmlnlon  of  ttie  case  to  the  Jury,  and  to 
snstaln  a  verdict  in  favor  of  appellees.  On 
the  trial,  the  evidence  offered  by  appellees 
tended  to  fix  the  value  of  the  colta  at  what 
they  brought  at  the  St  Lonls  aale;  and  the 
dUference  In  the  value  of  the  colts  before 
and  after  the  Injury  was  estimated  in  sub- 
stance and  effect,  if  not  in  express  terms, 
by  their  value  at  Danville,  and  what  they 
brought  at  the  St.  Louis  sale.  Appellant 
offered  to  prove  that  the  sale  at  St  Louis 
wag  a  failure;  that  horses  sold  at  that  sale 
did  not  bring  one-half  of  what  they  were 
worth,  or  one-half  of  their  valne;  and  that 
a  number  of  persons  who  had  shipped  horses 
there  to  sell,  declined  to  sell  them.  This 
proffered  evidence  was  excluded  from  the 
Jury  by  the  court  over  the  objection  of  ap- 
pellant In  view  of  the  evidence  Introduced 
by  appellees  showing  the  depreciation  In  the 
value  of  the  colts,  and  the  fact  that  this 
difference  was  In  a  large  measure  fixed  by 
the  prices  they  brought  at  the  St  Louis  sale, 
it  was  clearly  competent  for  the  appellant 
to  show  that  the  St  Louis  sale  was  a  dis- 
appointment and  failure,  and  that  the  pri- 
ces offered  for  colts  at  that  sale  was  not  a 
fair  test  of  their  value,  and  the  exclusion 
of  this  evidence  was  prejudicial  to  appellant 
On  the  trial  appellees  introduced  evidence 
showing  the  condition,  temper,  disposition, 
and  character  of  the  colts  at  the  time  they 
were  received  by  the  carrier,  and  the  effect 
of  these  traits  on  the  value  of  race  horses, 
and  that  the  injuries  received  would  and  did 
make  them  nervous,  restless,  and  excitable, 
and  affect  their  racing  qualities  and  value. 
Evidence  of  any  loss  In  the  value  of  tbe 
colts  directly  resulting  from  physical  Inju- 
ries received,  caused  by  the  negligence  of 
the  carrier,  was  admissible,  and  was  com- 
petent to  go  to  tbe  jury  as  an  element  of  the 
damages  sustained  by  appellees.  The  con- 
tract of  shipment  being  from  Danville  to 
Lexington,  appellant  was  only  liable  for  in- 
juries happening  between  tbose  two  points, 
and  the  measure  of  damage  was  the  differ^ 
ence  in  the  fair  market  value  of  the  colts 
at  tbe  time  they  were  received  at  Danville 
and  when  they  were  delivered  to  appellees  at 
Lexington.  By  instruction  No.  2  the  court 
told  tbe  Jury  that:  "If  you  find  for  the 
plaintiff  under  instruction  No.  1,  the  measure 
of  damage  will  be  the  difference  In  the  fair 
market  value  of  any  colt  so  injured,  and  It 
such  injury  or  injuries  had  not  been  sus- 
tained by  the  colt;  however,  in  no  event  to 
exceed  tbe  respective  amounts  claimed  In 
Instruction  No.  1."  This  instruction  was 
misleading  and  prejudicial.  It  did  not  fix 
tbe  places  at  which  tbe  difference  in  tbe  val- 
ne of  tbe  colts  was  to  be  determined.  In^ 
stead  of  this  Instruction,  the  court  should 
have  told  the  Jury  that:  "If  they  found  for 
tbe  plaintiff,  the  measure  of  damag;e  should 
be  tbe  difference  between  tbe  fair  market 
▼alue  of  any  colt  in  tbe  condition  when  re- 
ceived by  tbe  company  at  Danville,  and  its 


fair  market  value  in  tbe  condition  In  wblcb 
It  was  delivered  to  plaintiffs  at  Lexington, 
not  exceeding  tbe  respective  amounts  men- 
tioned in  instruction  No.  1."  And  in  In- 
struction No.  1,  after  the  words  "such  an 
amount  In  damages,"  there  should  be  In-' 
serted  the  words  "as  prescribed  In  instruc- 
tion No.  2."  The  appellees,  in  showing  the 
Injury  and  damage,  If  any,  sustained  by  the 
colts  between  Danville  and  Lexington,  will 
not  be  limited  to  the  amount  of  the  Injury 
and  damage  apparent  or  that  they  discov- 
ered when  delivered  to  them  at  Lexington, 
but  may  introduce  evidence  up  to  the  time 
of  the  trial  showing  tbe  extent  of  tbe  injury 
and  damage  to  the  colts  received  between 
Danville  and  Lexington,  although  it  may  not 
have  been  discovered  by  them  until  after 
they  were  received  at  Lexington.  This  evi- 
dence is  competent  as  a  means  of  ascertain- 
ing tbe  extent  and  result  of  the  Injury  In- 
flicted, If  the  subsequent  developments  are 
traceable  directly  to  the  injury.  Sutherland 
on  Damages,  |  917;  C.  N.  O.  &  T.  P.  By. 
Co.  V.  Pendleton  &  Hutehinson,  06  S.  W.  4S4, 
28  Ky.  Law  Rep.  721. 

For  the  errors  indicated,  the  judgment  In 
each  case  is  reversed,  with  directions  for 
new  trials  in  conformity  to  this  opinion. 


WHITE'S  ADM'R  v.  CHICAGO,  ST.  L, 
&  N.  O.  H.  CO.  et  al. 

(Court  of  Appeals  of  Kentacky.    Oct  24,  1906.) 

1.  Rbmovai,  or  Caubes-^oihdeb  of  Pabtizs 

— ClTUaCNSHIP. 

In  an  action  for  death,  plaintiff  joined 
a  resident  corporation  and  two  nonresident  cor- 
porations, charging  that  defendants,  togetber 
and  jointly,  were  engaged  in  the  building  of  a 
bridge  over  the  Tennessee  river,  and  that  plain- 
tiff's intestate  was  emnloyed  by  the  three  de- 
fendants to  work  on  the  bridge,  and  while  so 
engaged  was  killed  by  tbe  fall  of  a  mortar 
bucket,  owing  to  the  negligence  of  tbe  three  de- 
fendants and  to  the  improper,  defective,  and  un- 
safe condition  of  the  machinery  in  use.  Held, 
that  the  petition  stated  a  cause  of  action  against 
all  the  defendants,  which  precloded  a  removal 
of  the  canse  to  the  federal  court  by  the  non- 
resident defendants,  on  a  petition  alleging  that 
the  resident  corporation  was  joined  for  the 
fraudulent  purpose  of  preventing  a  removal,  etc 
[Ed.  Note.— For  cases  in  i>oint  see  voL  42, 
Cent  Dig.  Removal  of  Causes,  |  79.] 

2.  Same— Fraudulent  Joirdkb— Pboof. 

Where,  in  an  action  for  death,  a  loint  cause 
of  action  is  stated  against  several  defendants, 
one  of  whom  is  a  resident  of  the  same  state  as 
plaintiff,  the  other  defendants,  on  proving  at 
the  trial  that  the  resident  defendant  was  joined 
for  the  fraudulent  purpose  of  preventing  a  re- 
moval of  the  cause  to  the  federal  court,  may 
then  avail  themselves  of  the  misjoinder,  and 
remove  the  cause. 

[Ed.  Note.— For  cases  in  point  see  vol.  42, 
Cent  Dig.  Removal  of  Causes,  {  79.] 

Appeal  from  Circuit  Court,  Livingston 
County. 

"Not  to  be  oflSclally  reported." 

Action  by  Richard  White's  administrator 
against  tbe  Chicago,  St  Louis  &  New  Or^ 
leans  Railroad  Company  and  others.    From 
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Falrletgh,  Strans  &  Falrlelgb,  Kobn,  Balrd 
&  Spindle,  and  Greene  &  VanWiukle,  for 
appellant    Tarvln  &  Huggins,  for  appellee. 

CARROLL,  C.  Tbe  appellee  was  awarded 
15,100  damages  for  injuries  sustained  by 
lier  while  a  passenger  on  one  of  appellant's 
cars,  and  to  reverse  tbe  Judgment  for  tfaia 
amount  tbls  appeal  Is  prosecuted. 

At  the  time  of  tbe  accident  appellee  was  a 
young  unmarried  lady  about  20  years  of  age, 
and  was  returning  home  from  an  entertain- 
ment given  at  Fontaine  Ferry  Park.  When 
tbe  car  started  from  the  park  on  its  way  to 
tbe  city  It  contained  67  passengers,  and  was 
so  crowded  that  many  of  them,  including 
appellee,  were  obliged  to  remain  on  the 
rear  platform.  In  going  down  a  grade  at 
a  rate  of  speed  unusually  high,  according  to 
the  testimony  of  a  number  of  passengers,  the 
car  left  or  was  thrown  from  the  track  at  a 
switch,  and  plunged  forward  some  20  feet, 
and  when  It  stopped  was  located  across  the 
track.  The  Jar  threw  appellee  against  tbe 
railing  of  the  rear  platform,  resulting  in 
serious  injury  to  her,  that  wtU  be  more  fully 
noticed  in  tbe  course  of  tbe  opinion.  There  is 
no  explanation  in  the  record  of  the  cause 
of  tbe  accident,  except  the  inference  that 
tbe  car  ^as  going  at  such  an  unusual  rate 
ot  speed  that  some  defect  In  the  arrange- 
ment of  the  switch  threw  it  from  the  track. 

The  errors  assigned  by  appellant  are- 
first,  improper  argument  of  counsel  for  ap- 
pellee; second,  that  the  verdict  Is  excessive; 
and,  third,  error  in  Instructing  the  Jury. 

The  entire  argfument  of  counsel  who  con- 
cluded the  case  for  appellee  is  contained  in 
the  bin  of  exceptions,  and  In  the  course 
of  it  he  made  use  of  the  following  language: 
"Then  you  have  the  depositions  of  Misses 
M.  and  N.  Kerr.  Wherever  they  may  be, 
or  whoever  they  may  be,  or  where  they  live, 
I  ^on't  know;  I  never  beard  of  them  before. 
I  don't  know  whether  they  are  black  or 
white,  or  yellow  or  blue,  or  green  or  brown. 
I  don't  know  whether  they  are  employed  by 
the  street  railway  company  or  not.  I  don't 
know  what  obligations  they  are  under  to 
the  street  railway  company  or  Its  superin- 
tendent or  adjuster.  I  don't  know  whether 
they  are  ten  years  old,  or  forty,  or  one 
hundred.  I  don't  know  where  they  live; 
have  bad  no  opportunity  to  cross-examine 
them.  I  don't  know'  anything  about  them. 
They  say  they  were  passengers  on  the  car." 
Counsel  for  appellant  objected  to  this  state- 
ment, and  was  overruled  by  the  court  Coun- 
sel for  appellant  then  said:  "If  be  wanted 
to  cross-examine  them,  he  could  have  had 
them  come  here";  when  the  attorney  for 
appellee  replied:  "Why  didn't  they  come 
here  yesterday?  They  had  thirty-six  hours 
to  get  them,  and  I  say  now  to  your  honw 
tbey  didn't  get  them  because  they  didn't 
want  them;  that  Is  why  they  are  not  here, 
and  the  only  reason."  To  this  statement  ob- 
jection was  also  made,  but  was  not  passed 
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on  by  tbe  court  After  further  colloquy  be- 
tween counsel,  the  attorney  for  appellee  said: 
"I  want  to  say  to  the  court  that  the  record 
shows  that  tbe  witnesses  were  subpoenaed, 
and  that  they  live  within  tbe  Jurisdiction  of 
this  court,  and  tbey  had  from  2  o'clock  yes- 
terday morning  until  this  afternoon  to  have 
those  witnesses  here,  and  they  didn't  do  it 
aud  there  is  no  explanation  why  tbey  didn't 
do  it"  To  tbls  statement  objection  was  also 
made  and  overruled.  It  appears  that  appel- 
lant in  support  of  its  motion  for  a  contin- 
uance, filed  tbe  affidavit  of  its  superintend- 
ent, stating  what  these  absent  witnesses 
would  testify  to,  which  was,  in  substance, 
that  they  were  p.issengers  on  the  car,  and 
would  say  that  the  car  was  not  running  rap- 
idly at  the  time  of  the  accident  but  was  run- 
ning at  a  moderately  slow  rate  of  speed,  and 
that  there  was  one  lady  Inside  of  the  car  who 
was  frightened,  and  quite  a  number  of  other 
ladles  and  gentlemen  on  tbe  car,  none  of 
whom  claimed  to  have  been  hurt  These 
statements  of  tbe  witnesses  were  permitted  to 
be  read  as  their  deposition,  and  to  these  wit- 
nesses appellee's  counsel  was  alluding  in  the 
argument  above  set  forth.  Tbe  testimony  of 
these  witnesses  was  not  material,  except  in 
so  far  as  It  stated  that  the  car  was  running 
at  a  moderately  slow  rate  of  speed,  and  on 
this  point  several  witnesses  were  Introduced 
by  appellant  who  gave  testimony  to  the  same 
effect  When  it  has  appeared  to  this  court 
that  counsel  in  concluding  tbe  argument  for 
plaintiff  in  cases  of  this  character  has  gone 
outside  of  the  record  to  make  reckless  and 
unwarranted  statements  calculated  to  in- 
flame the  passion  of  the  Jury  or  prejudice 
their  mind  agnlnst  the  defendant  it  has  been 
held  In  a  number  of  cases  to  be  reversible  er- 
ror; but  the  argument  complained  of  is  not 
of  this  character,  and  we  are  not  prepared  to 
say  that  It  was  either  improper  or  preJudlciaL 
Appellee  at  the  time  of  the  accident  weighed 
about  130  pounds,  was. a  vigorous,  healthy 
girl,  who  earned  her  own  living  working  in 
a  bookblndery,  in  which  employment  she  had 
been  engaged  for  about  two  years.  She  also 
assisted  in  the  general  housework  at  her 
home.  When  the  trial  took  place,  some  eight 
months  after  the  accident,  her  weight  had 
been  reduced  to  110  pounds,  and  she  had  not 
been  able  to  do  any  work  at  her  trade  or 
about  borne  on  account  of  tbe  intense  pain 
labor  of  any  kind  produced,  and  has  not  been 
able  to  sleep  soundly,  and  sutFered  continual- 
ly. When  she  was  thrown  against  the  rail- 
ing of  the  platform,  her  side  was  bruised, 
and  a  lump  formed  under  the  skin  that  was 
there  when  the  trial  occurred.  Several  physi- 
cians were  Introduced  for  both  parties,  and, 
as  usual,  they  disagreed  widely  in  their  diag- 
nosis of  tbe  case,  and  the  effect  of  tbe  Inju- 
ries sustained  by  appellee.  The  pbysicians 
who  testified  in  ber  behalf  stated  tliat  tbe 
sexual  organs  of  appellee  were  disordered  by 
tbe  accident:  that  ber  womb  was  thrown  out 
of  place,  and  one  of  ber  ovaries  torn  loose 
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from  its  nomuil  pocltion;  that  •  care  oonld 
00I7  be  effected.  It  at  all,  bj  a  dangeimia 
operation  tbat  miglit  result  in  death;  and  that 
If  left  In  ber  jn-esent  condition  ber  bealtb 
would  be  affected  to  nicb  an  extent  aa  to 
make  ber  an  tanralld,  and  ber  proqtecta  of 
bearing  children  if  abe  abonid  marry  wonld 
be  sreatly  leaaened,  if  not  entirely  destroyed. 
In  riew  of  this  testimony,  snpported  as  it  is 
by  the  erldence  of  experienced  and  repotable 
pbysldans.  it  cannot  be  said  tbat  the  rerdict 
Is  excessire. 

The  conrt  instructed  the  jary  tbat:  "Tbe 
defendant  is  not  an  insurer  of  tbe  safety  of 
Its  passengers,  but  tbat  tbe  law  made  it  tbe 
duty  of  tbe  defendant  and  of  Its  agents  and 
servants  to  exercise  tbe  highest  degree  of 
care  for  the  safety  of  the  passengers  it  un- 
dertook to  carry,  in  the  management  and  op- 
eration of  its  cars,  in  the  care  and  inspec- 
tion of  its  track  and  switches,  and  in  the 
care  and  Inspection  of  the  running  gear  of 
Its  cars;  and  if  the  Jury  shall  belleTe  from 
tbe  erldence  that  tbe  plalnttfT,  Nettle  Brown- 
fleld,  sustained  tbe  injuries  by  ber  alleged 
by  reason  or  because  of  the  deralhnent  of 
tbe  car,  then  tbe  law  is  for  the  plaintiff, 
and  tbe  Jury  should  so  find,  unless  the  Jury 
shall  bellcTe  from  tbe  evidence  that  the  de- 
railment of  tbe  car  was  brought  about  by 
some  cause  which  the  highest  degree  of  care 
upon  the  part  of  tbe  defendant's  agents  and 
serrants  could  not  have  prevented  or  guard- 
ed against  in  which  latter  event  the  law  la 
for  the  defendant,  and  tbe  Jury  should  so 
find.  (2)  By  the  term  'highest  degree  of 
care'  as  used  In  the  foregoing  Instruction, 
Is  meant  the  degree  of  care  which  prudent 
persons  engaged  In  business  of  carrying  pas- 
sengers In  can  propelled  by  electric  power 
usually  exercise  under  similar  circumstances. 
(8)  If  the  Jury  shall  find  for  plaintiff,  they 
should  award  her  such  sum  In  damages 
as  they  shall  believe  from  tbe  evidence  wilt 
fairly  and  reasonably  compensate  her  In 
pain  and  suffering,  mental  or  physical,  di- 
rectly resulting  to  her  from  her  Injury,  for 
any  loss  of  time  or  Impairment  of  her  power 
to  earn  money  after  she  reached  the  age 
of  twenty-one  years  caused  thereby,  and  for 
any  medical  service,  not  exceeding  tbe  sum 
of  $100,  made  necessary  by  her  Injury;  and 
If  tbe  Jury  shall  believe  from  the  evidence 
tbat  the  derailment  of  the  car  was  brought 
about  by  the  gross  negligence  of  the  defend- 
ant's agents  In  the  management  thereof,  then 
tbe  Jury  may.  In  addition  to  compensatory 
damages  as  above,  award  tbe  plaintiff  such 
exemplary  damages  as  they  may  think  proper 
under  all  the  clrcumstnn(^a  of  the  case.  (4) 
By  the  term  'gross  negligence'  as  used  In 
tbe  foregoing  Instruction  Is  meant  the  ab- 
t'once  of  slight  care." 

It  Is  Insisted  that  instruction  No.  1  Is 
erroneous  because  it  In  effect  told  the  Jury 
that  the  law  presumes  negligence  from  tbe 
mere  fact  of  the  derailment,  and  tbat  this  pre- 
sumption could  not  be  overcome  by  evidence 


tliat  tbe  derailment  was  bnq^it  alMwt  far 
some  cause  wlildi  tlie  We***^  decree  sC  eate 
npon  tbe  part  of  tlie  defeiMlawt  eoold  baw 
prevented.  Tbe  fact  tbat  tlie  car  was  de- 
railed bebic  conceded,  tlie  law  Impiwwl  vpaa. 
appelant  tlie  burden  of  sbowins  tbat  it  eonld 
not  liave  been  prevented  bj  tbe  liigliest  de- 
gree of  care  on  Its  part,  as  defined  In  instmc- 
tUm  No.  2.  Tbe  appellant  did  not  explain 
in  any  aatiafactwy  way,  or.  indeed,  at  all, 
tbe  cause  of  tbe  derailment  or  attempt  to 
abow  that  It  oould  not  liave  been  prevented 
by  tbe  degree  of  care  Imposed  upon  ft 
In  the  transportation  of  pnsaeagen.  We 
think  tbe  instruction  submitted  fairly  to  tbe 
Jury  the  law  of  the  case. 

The  instruction  authorizing  tbe  Jury  to 
award  exemplary  damages  la  complained  of 
because  it  is  said  there  waa  no  evidence  of 
gross  negligence.  In  the  absence  of  evidence 
tending  to  show  this  d^ree  of  neglect,  an 
Instruction  permitting  other  than  compensa- 
tory damages  is  erroneous.  The  testimony 
for  appellee  tended  to  show  that  the  car  waa 
running  at  a  high  and  unusual  rate  of  q>eed, 
and,  there  being  no  cause  other  than  this  to 
which  its  derailment  could  be  attributed.  It 
was  proper  to  submit  to  the  Jury  the  question 
as  to  whether  or  not  the  servants  of  appel- 
lant in  charge  of  the  car  were  guilty  of  gross 
neglect  as  defined  in  the  Instructions,  because 
if  Its  derailment  was  due  to  the  excessive 
speed  at  which  the  car  was  running,  then  the 
accident  and  consequent  injury  to  appellee 
was  caused  by  the  gross  negligence  of  the 
persona  in  charge  of  the  car.  To  run  a  car 
loaded  with  passengers  at  such  an  excessive 
rate  of  speed  as  to  cause  it  to  leave  the  track 
is  gross  neglect  on  tfie  part  of  the  persons 
in  charge   of   It 

Finding  no  error  in  tbe  record  prejudicial 
to  the  substantial  rights  of  appellant,  the 
Judgment  Is  affirmed. 


COMMONWEALTH  v.  BALDWIN. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  190&> 

COUllEBCE— InTEBSTATK   COIOCKBCK  —  BKOUXA- 
TION— LICKK8E. 

The  sale  of  picture  frames,  etc.,  by  an  agent 
acting  for  a  principal  in  another  state,  where 
tbe  pictures  were  made  and  shipped  to  the  pur- 
chaser, constituted  interstate  commerce,  and 
hence  the  agent  was  not  subject  to  a  state  law 
(Acts  1906,  p.  202)  Imposing  a  license  tax  on 
picture  soliators. 

[EM.  Note.— For  cases  in  point  see  voL  10, 
Cent  Dig.  Commerce,  H  29,  30.] 

Appeal  from  Circuit  Court  Jessamine 
County. 

"Not  to  be  officially  reported." 

N.  B.  Baldwin  was  indicted  for  selling 
picture  frames  without  a  license,  and  from 
an  order  sustaining  a  demurrer  to  the  Indict- 
ment, the  commonwealth  appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  C  H.  Morris,  and 
Morris  &  South,  for  the  Commonwealth. 
Jouett,  Byrd  &  Jouett,  for  appellee. 
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HOBSON,  O.  J.  Among  the  license  taxes 
provided  for  by  the  revenue  act  of  1006  is  the 
following:  "On  each  solicitor  or  agent  for 
the  enlargement  of  pictures,  or  solicitors  tor 
picture  frames  or  pictures,  each  county,  five 
dollars."  Acts  1900,  p.  202.  Any  person  who 
shall  fall  to  procure  the  license  shall  on 
•conviction  be  fined  not  less  than  $26  nor  more 
than  |100  for  each  offense.  See  Acts  1906, 
p.  200.  Under  this  statute  the  following  In- 
dictment was  returned  against  appellee  In  the 
Jessamine  circuit  court:  "The  grand  Jury 
of  Jessamine  county.  In  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky, 
accuse  N.  B.  Baldwin  of  the  offense  of  acting 
as  solicitor  and  agent  for  the  enlargement 
of  pictures  and  for  the  sale  of  picture'  frames 
and  pictures  without  license,  committed  in 
manner  and  form  as  follows,  viz.:  The  said 
N.  B.  Baldwin,  in  the  county  aforesaid,  on 
the  11th  day  of  June,  1906,  and  before  the 
finding  of  this  indictment,  and  without  ^Qrst 
having  obtained  a  license  so  to  do,  and 
without  paying  the  license  tax  required  by 
law,  did  act  as  solicitor  and  agent  for  the 
enlargement  of  pictures  and  for  the  Rale  of 
pictures  and  frames  In  certain  negotiations 
with  one  Richard  Hager,  and  while  acting 
In  said  capacity  did  unlawfully  solicit  from 
said  Hager  a  contract  or  order  for  enlarging 
pictures,  and  did  agree  to  sell  to  him  an 
enlarged  picture  and  a  frame  therefor;  said 
Baldwin  acting  as  and  being  at  the  time 
solicitor  and  agent  for  the  Fidelity  Portrait 
Company,  a  corporation  duly  organized  and 
created  under  and  pursuant  to  the  laws  of 
the  state  of  Illinois,  with  Its  principal  place 
of  business  in  Chicago  In  said  state,  the 
terms  of  and  the  method  of  carrying  out  said 
contract  being  substantially  tills:  Said  Bald- 
win, in  his  capacity  as  said  solicitor  and 
agent,  conducted  said  negotiations  in  person 
in  the  city  of  Nlcholasville  In  said  county, 
where  said  Hager  furnished  him  a  photo- 
graph, and  selected  a  frame  from  samples 
shown  him,  whereupon  said  Baldwin  for  said 
company  agreed  with  said  Hager,  for  the 
consideration  of  $4 — being  $2  for  the  picture 
aftd  $2  for  the  frame — to  be  paid  on  the 
completion  and  delivery  of  said  work,  to 
sell  him  a  picture  to  be  enlarged  from  said 
photograph,  together  with  the  frame  select- 
ed therefor,  with  the  understanding  that  said 
photograph  and  the  order  for  said  picture  and 
frame  would  be  forwarded  to  the  company's 
place  of  business  in  Chicago,  where  said  com- 
pany would  make  said  enlarged  picture  and 
the  frame  therefor,  and  return  both  to  said 
Baldwin,  or  some  one  of  its  agents  at  Nlcho- 
lasville, who  would  fit  the  picture  and  frame 
together,  deliver  the  same  to  the  said  Hager. 
and  collect  the  price  agreed  therefor,  against 
the  peace  and  dignity  of  the  commonwealth 
of  Kentucky."  The  circuit  court  sustained  a 
demurrer  to  the  indictment  on  the  ground  that 
the  statute,  as  applied  to  agents  of  non- 
residents of  the  state  soliciting  orders  here 
to  t>e  filled  elsewhere,  was  a  regulation  of 


interstate  commerce,  as  held  by  the  Supreme 
Court  of  the  United  States  In  the  case  of 
Caldwell  V.  North  Carolina,  187  U.  S,  622, 
23  Sup.  Ct  229,  47  L.  Ed.  336.  We  have 
examined  the  opinion  of  the  Supreme  Court 
in  that  case  with  care,  and  find  that  it  de- 
clares unequivocally,  reversing  the  state 
court,  that  a  license  tax  cannot  be  required 
under  such  circumstances.  The  case  is  on 
all  fours  with  that  before  us.  Among  other 
things,  the  court  said:  "Transactions  between 
manufacturing  companies  in  one  state  through 
agents  with  citizens  of  another  constitute 
a  large  part  of  interstate  commerce,  and  for 
ns  to  hold  with  the  court  below  that  the 
same  articles  if  sent  by  rail  delivery  to  the 
purchaser  are  free  ftom  state  taxation,  but 
if  sent  to  an  agent  to  deliver  are  taxable 
through  a  license  tax  upon  the  agent,  would 
evidently  take  a  considerable  portion  of  sacb 
trafiBc  out  of  the  salutary  protection  of  the 
interstate  commerce  clause  of  the  Constitu- 
tion." 
Judgment  affirmed. 


AUXIER  V.  HERALD  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1906.) 
L  Advkbse  Possissior  —  OcoaPAitcT  —  Evi- 

DKNCE. 

Where  the  land  in  controversy  was  never 
actuallj  occupied  by  any  person,  though  defend- 
ants claimed  to  have  been  the  owners  thereof 
since  1877,  the  fact  that  they  occasionally  cut 
timber  therefrom  was  insufficient  to  show  an 
adverse  holding  sufficient  to  Invest  them  with 
title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  if  112,  113.] 

2.  EviDSNCE  —  Dkoijibatiorb  or  Obantob  — 
CoNxaADicnoN   oi'  Deed. 

Statements  by  a  grantor  ttiat  his  deed  to  C. 
embraced  all  the  lands  owned  by  him  on  a  cer- 
tain creek,  which  would  have  included  the  land 
in  controversy,  was  insufficient  to  contradict 
the  terms  of  the  deed,  which  did  not  include 
SQch  land. 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  E.  B.  Auxler  against  J.  T.  Her- 
ald and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed,  with 
directions. 

James  Ooble,  for  appellant.  W.  S.  Hark- 
Ins,  for  appellee. 

CARROLL,  0.  Appellant,  alleging  that  he 
was  the  owner  of  a  tract  of  land  on  John's 
creek  in  Floyd  county,  brought  this  action 
for  damages  for  trespass  against  appellees. 
Appellees,  in  an  answer  and  counterclaim, 
after  denying  the  affirmative  matter  In  the 
petition,  affirmatively  alleged  that  they  were 
the  owners  of  the  land  in  controversy,  hold- 
ing It  by  adverse  possession  for  tlie  time  re- 
quired by  the  statute,  and  that  they  also  ac- 
quired ownership  and  possession  of  the  land 
by  conveyance  from  Arminte  and  W.  H.  Nes- 
bitt  By  consent  of  parties,  the  case  was 
transferred  to  equity,  and  Judgment  rendered. 
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awarding  the  ajtpdleeB  tbe  land  in  oontro- 
Teray. 

It  appears  from  tbe  evidence  that  on  tbe 
19tb  day  of  Norember,  1877,  appellant  oon- 
reyed  to  Elizabeth  Clark,  a  vendor  of  appel- 
lees, a  tract  of  land  described  as  follows: 
"Lying  and  being  In  tbe  conn^  of  Floyd  and 
state  of  Kentncky,  on  tbe  waters  of  John's 
creek,  and  bounded  and  described  as  follows, 
it  being  the  farm  deeded  by  Thomas  J.  Bnr- 
chett  and  wife  to  E.  B.  Anxler,  bearing  date 
of  November  8,  1875.  The  said  deed  is  of 
record  in  the  Floyd  county  court  clerk's  office 
In  Deed  Book  J,  page  90,  and  is  here  surren- 
dered and  referred  to  and  made  part  of  this 
deed;  and  further  reference  is  made  to  the 
deed  made  by  Jesse  Bnrchett  and  wife  to 
Thomas  J.  Bnrchett,  recorded  In  Deed  Book 
H,  page  3T7,  including  all  the  land  conveyed 
by  Thomas  J.  Bnrchett  and  wife  to  said 
H,  B.  Anxler."  In  November,  1875,  Bnrchett, 
and  wife  conveyed  to  Auxier  a  tract  of  land 
on  tbe  waters  of  John's  creek,  "being  the 
farm  on  which  Thomas  J.  Burcbett  and  fami- 
ly now  resides,  and  being  part  of  the  land 
conveyed  to  said  Thomas  J.  Burcbett  by 
Jesse  P.  Burcbett  and  Louisa  Burcnett,  his 
wife,  by  deed  of  date  March  25,  1869.  Said 
deed  Is  of  record  In  the  clerk's  office  of  the 
Floyd  county  court,  and  is  surrendered  and 
referred  to  and  made  a  part  of  this  deed." 
In  187S  Jesse  P.  Burcbett  conveyed  to  Anxler 
the  land  in  controversy,  and  it  Is  tbe  conten- 
tion of  appellant  that  he  only  sold  and  con- 
veyed the  tracts  mentioned  In  the  deed — ^that 
is,  the  land  conveyed  to  bim  by  Thomas  J. 
Burcbett  in  1875 — and  that  he  did  not  convey 
the  land  conveyed  In  1876  by  Jesse  P.  Bur- 
cbett to  him.  The  description  in  the  deeds 
made  by  Thomas  J.  Burcbett  to  Auxier  and 
by  Auxier  to  Clark  are  indefinite  and  am- 
biguous. It  will  be  noticed  that  the  deed 
from  Thomas  J.  Burcbett  to  Auxier  conveys 
to  him  all  the  land  conveyed  to  Thomas  J. 
Burcbett  by  Jesse  P.  Burcbett  on  March  5, 
1869,  and  appellees  insist  that  as  Jesse  P. 
Bnrchett  conveyed  to  Thomas  J.  Burcbett  his 
land,  and  subsequently  Thomas  J.  Burcbett 
conveyed  this  land  to  Auxier  by  the  deed 
dated  November  8,  1875,  and  Auxier  by  deed 
dated  November  9,  1877,  conveyed  to  Clark 
tbe  land  deeded  to  him  by  Thomas  J.  Bur- 
cbett, that  this  line  of  conveyances  vest  Mrs. 
Clark,  and  consequently  these  appellees,  with 
title  to  all  the  land  owned  by  Jesse  P.  Bur- 
cbett as  well  as  Thomas  J.  Burcbett  Tbe 
deed  made  by  Jesse  P.  Burcbett  to  Thomas 
J.  Burcbett  mentioned  In  the  deed  made  In 
November,  1875,  by  Thomas  J.  Burcbett  to 
Auxier,  Is  not  In  the  record,  and  therefore 
we  are  unable  to  determine  what  land  Jesse 
Bnrchett  conveyed  to  Thomas  J.  Bnrchett, 
or  whether  or  not  tbe  land  conveyed  by  Jesse 
Bnrchett  to  Thomas  Burcbett  includes  tbe 
land  In  controversy.  Nor  does  the  record 
disclose  whether  or  not  the  land  conveyed 
by  Jesse  Burcbett  to  Thomas  J.  Burcbett  is 
the  same  land  surveyed  to  Jesse  Burcbett 


August  22,  '1868,  tor  wblcb  a  patent  was  is- 
sued to  him  on  Septonber  ^&.  186a  This  land 
patented  to  Jesse  Bnrchett.  In  1860  is  tbe 
same  land  conveyed  by  Jesse  Bnidiett  to 
appellant  on  tbe  25th  of  February,  1876,  and 
is  the  land  in  controversy.  Tbe  fact  that  in 
February,  1876,  Jesse  Burcbett  conveyed  this 
land  to  appellant  conflicts  with  the  theory 
that  in  Noveml>er,  1875,  be  had  conveyed 
it  to  Thomas  J.  Burcbett.  If  in  fact  this 
patented  land  was  conveyed  by  Jesse  Bnr- 
chett to  Thomas  Bnrchett  in  1875,  tlien  the 
appellees  are  the  owners  of  It,  because  the 
appellant  conveyed  to  them  the  land  he  ob- 
tained from  Thomas  J.  Bnrchett,  including 
the  land  conveyed  by  Jesse  Bnrchett  to 
Thomas  Burcbett;  but,  in  tlie  absence  of  the 
deed  made  by  Jesse  Bnrchett  to  Thomas 
Bnrchett,  we  cannot  determine  this  qaesti<Hi. 

Appellees  rest  their  case  chiefly  upon  the 
ground  that  they  and  their  vendors  have  been 
in  the  adverse  possession  of  this  Jesse  P. 
Burcbett  land  since  1877,  and  Introduced 
evidence  to  establish  the  fact  that  Anxler 
in  1876,  when  he  conveyed  to  Mrs.  Clark, 
stated  that  tbe  conveyance  embraced  all  tbe 
land  owned  by  him  on  John's  credt,  which 
would  include  the  Jesse  Burcbett  land.  Ap- 
pellees occupied  tbe  land  conveyed  to  them 
by  appellant,  which  was  the  Thomas  J.  Bnr- 
chett land,  but  it  does  not  appear  that  tbe 
land  In  controversy,  which  is  the  Jesse  Bur- 
cbett land,  was  ever  actually  occupied  by 
any  person,  although  apiieilees  claim  to  have 
been  the  owners  of  it  since  1877,  and  they 
occasionally  cut  timber  from  it.  The  evi- 
dence does  not  show  an  adverse  holding  suffi- 
cient to  invest  them  with  title,  nor  is  tbe  fact 
that  appellant  may  have  made  statements 
that  his  deed  to  Clark  embraced  all  the  land 
owned  by  him  on  John's  creek,  which  would 
have  Included  the  Jesse  Burcbett  land,  suffi- 
cient to  contradict  the  terms  of  tbe  deed 
conveying  to  Clark  tbe  land.  We  must  look 
to  the  deed  Itself  to  ascertain  what  land 
appellant  conveyed  to  Clark.  Appellees  and 
their  vendors  resided  on  tbe  Thomas  J.  Bnr- 
chett land,  and,  although  they  may  liave 
claimed  the  Jesse  P.  Burcbett  land,  in  the  ab- 
sence of  evidence  showing  that  they  or  their 
vendors  resided  on  or  bad  it  inclosed,  tlie 
fact  that  they  claimed  It  in  connection  with 
the  Thomas  J.  Burcbett  land  is  not  sufficient 
Under  the  evidence  presented  by  this  record, 
appellees  must  be  limited  to  the  Thomas  J. 
Bnrchett  land,  as  appellant  shows  title  in 
himself  to  tbe  Jesse  Burcbett  land  from  the 
commonwealth,  and  It  does  not  appear  that 
he  has  been  divested  of  his  title. 

In  view  of  the  conveyances  to  appellant 
the  burden  of  proof  was  on  appellees  to  show 
that  the  Thomas  J.  Bnrchett  land  conveyed 
to  them  included  the  land  patented  to  Jesse 
Burcbett  and,  failhig  to  exhibit  any  deed 
from  Jesse  Burcbett  to  Thomas  J.  Bnrchett 
conveying  to  him  this  land,  they  must  fail. 

The  Judgment  of  the  lower  court  is  revers- 
ed, with  directions  to  dismiaa  the  peUtion. 
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iNAi.  Law— Appeai,  —  Retikw  —  Vkb- 

Supreme  Court  will  not  reverse  a  judg- 
conviction  In  a  criminal  case,   where 
any  evidence  tending  to  prove  the  de- 
9   guilt. 

«ote. — For  cases  in  point,  see  vol.  15, 
g.  Criminal  Law,  §§  3074-3076.] 

—  Pbessntation  of  Questions  in 
c  CouBT— Abqdmeht  of  Counsel. 
^tions  to  the  argument  of  counsel  in  a 
ion  for  homicide  will  not  lie  reviewed 
il  where  the  argument  was  not  objected 
:  trial  court,  nor  the  court  asked  to  re- 
le  attorney,  or  admonish  the  jury  to 
1   the  statements. 

lote. — For  cases  in  point,  see  vol.  16, 
ig.  CMminal  Law,  I  2646.] 

ciDE — I  NSTRUCTioHB— Justification- 
be  OF  Another. 

I  prosecution  for  homicide,  where  there 
lence  tending  to  show  that  the  act  was 
■d  in  defense  of  the  defendant's  bro<ther, 
:  should  have  instructed  that,  if  defend- 
id  decedent,  but  at  the  tim<>  decedent 
imencing  a  difficulty  with  defendant's 
by  assaulting  him  with  a  deadly  weap- 
defendant  believed,  and  had  reasonable 
to  believe,  that  his  brother  was  in  im- 
ianger  of  death  or  serious  bodily  harm 
ands  of  decedent,  and  it  was  necessary, 
asonably  appeared  to  defendant  to  be 
y,  to  kill  the  decedent  to  protect  the 
defendant's  brother,  the  killing  was 
e,  and  the  jury  should  acquit  tue  de- 
mote.— For  cases  In  noint,  see  vol.  26, 
ig.  Homicide,  H  177-181,  633.] 

il  from  Circuit  Court,  Estill  County. 

to  be  officially  reported." 

'.  Mcintosh  was  convicted  of  volun- 

inslanghter,  and  appeals.     Reversed 

landed. 

Riddell,  tor  appellant    N.  B.  Hays 
H.  Morris,  for  the  Commonwealth. 


"LB,  J.    The  appellant,  W.  D.  Mcln- 
18  indicted  In  the  lower  court  for  the 

of  Thomas  Griffin.  Upon  the  trial 
',  by  the  verdict  returned,  found  him 
if  voluntary  manslaughter,  and  fixed 
ishment  at  confinement  In  the  penl- 
•  15  years.  Judgment  was  entered  In 
ilty  therewith. 
Ilant  Insists  that  he  should  have  been 

a  new  trial,  and  also  that  the  judg- 
lould  be  reversed  upon  the  grounds: 
t  the  verdict  was  flagrantly  against, 
:  supported  hy,  the  evidence;  (2)  that 
amonwealth's  attorney  was  guilty  of 
iuctlnargument  to  the  Jury;  (3)  that 
irt  erred  In  Instructing  the  Jury  and 
sing  an  instruction  asked  by  appel- 

>  the  first  ground.  It  Is  sufficient  to  say 
>ere  was  some  evidence  to  the  effect 
)pelIaDt  was  not  Justified  In  shooting 
?ea8ed,  and  It  is  well  settled  that  this 
vlU  not  reverse  a  Judgment  In  a  crlm- 
ise  when  there  Is  any  evidence  con- 
to  prove  the  defendant's  guilt 


the  commonwealth's  attorney  made  in  argn- 
ment  to  the  Jury  were  objected  to  by  counsel 
for  appellant,  or  that  the  court  was  asked  to 
reprove  the  attorney,  or  admonish  the  Jury 
to  disregard  such  statements.  It  has  been  re- 
peatedly held  by  this  court  that  in  order  to 
authorize  It  to  consider  on  appeal  error  of 
the  trial  court  In  permitting  misconduct  of 
counsel  In  argument  to  the  Jury  it  must  ap- 
pear of  record  that  what  was  improperly  said 
or  done  by  the  counsel  was  objected  to  at 
the  time;  that  the  trial  Judge  was  asked  to 
rule  upon  It;  that  he  refused  to  exclude  It,  or 
refused  to  rule  upon  it;  and  that  such  adverse 
ruling  was  excepted  to  by  the  party  preju- 
diced. Stlnson  V.  Commonwealth,  96  S.  W. 
463,  29  Ky.  Law  Rep.  733. 

In  considering  the  Instructions  complained 
of,  we  find  that  those  given  by  the  court  were 
substantially  correct  The  one  instruction 
asked  by  appellant  was  properly  refused  by 
the  court  for  It  was  Incorrectly  worded,  but 
as  the  ground  of  defense  It  attempted  to  ex- 
press ought  to  have  been  presented  to  the 
Jiuy,  and  it  was  the  duty  of  the  trial  Judge 
to  give  all  the  law  of  the  case,  he  should 
have  given,  in  lieu  of  the  one  offered,  a  cor- 
rect Instruction  embodying  that  theory  of  de- 
fense; that  Is  to  say,  an  Instruction  should 
have  been  given  in  the  following  language: 
"Although  the  Jury  may  believe  from  the  ev- 
idence beyond  a  reasonable  doubt  that  the 
defendant  shot  and  killed  Thomas  Griffin,  yet 
if  they  believe  from  the  evidence  that  at  the 
time  be  did  so  Griffin  commenced  or  was 
commencing  a  difficulty  with  defendant's 
brother,  Nim  Mcintosh,  by  assaulting  him 
with  a  deadly  weapon,  and  defendant  be- 
lieved, and  had  reasonable  grounds  to  be- 
lieve, that  his  brother  was  in  imminent  dan- 
ger of  death  or  serious  bodily  barm  at  the 
hands  of  Griffin,  or  It  reasonably  appeared 
to  defendant  that  bis  brother  was  then  in 
such  danger,  real  or  apparent,  and  that  it 
was  necessary,  or  it  reasonably  appeared  to 
him  to  be  necessary,  to  kill  Griffin  to  protect 
the  life  or  person  of  his  brother  from  such 
danger  or  apparent  danger,  then  the  killing 
of  Griffin  was  excusable,  and  the  Jury  should 
acquit  the  defendant"  If  appellant  killed 
Griffin  In  defense  of  his  brother,  he  is  excusa- 
ble or  not  according  as  the  brother  would  be 
innocent  or  guilty  had  he  committed  the 
homicide.  Utterback  t.  Commonwealth,  105 
Ky.  723,  49  S.  W.  479,  88  Am.  St  Rep.,  328. 
Appellant  testified  that  when  he  shot  Griffin 
he  believed  himself  and  his  brother  both 
In  danger;  that  when  he  Interfered  between 
his  brother  and  Griffin  it  was  to  stop  the 
difficulty;  but  upon  reaching  the  parties  he 
found  Griffin  and  Fox  a  short  distance  away, 
flourishing  their  pistols,  and  threatening  his 
brother  and  companion,  and  when  presently 
Griffin  raised  or  presented  his  pistol  at  his 
broiler,  be  (appellant)  fired  upon  him,  in 
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good  faith  belleTlng  that  it  was  necessary  in 
the  protection  of  blmself  and  brother.  Ap- 
pellant was  corroborated  by  other  witnesses, 
and  his  and  their  testimony  authorize  snch 
an  instmctlon  as  we  have  indicated  should 
have  been  given.  This  Instruction  should  be 
given  on  the  next  trial. 

For  the  error  of  the  court  in  falling  to  In- 
struct the  jury  as  to  the  right  of  the  appel- 
lant to  act  In  defense  of  his  brother,  Nlm  Mc- 
intosh, the  Judgment  is  reversed,  and  cause 
remanded  for  a  new  trlaL 


ZBHE'S  ADM'B  v.  CITY  OF  LOUISVILLE. 
(Court  of  Appeals  of  Kentacky.    Oct  24,  lOOa) 

1.  EzcKFTtoNS,   Bii.1.  or  — Report   or  Bvi- 
DKRCK— Btstardeb'b  Bnx. 

Ky.  St.  1903,  f  1019a,  provides  for  the  ap- 
pointment of  an  official  court  stenographer  for 
courts  of  continnoDB  session,  and  article  8  de- 
clares that  the  transcript  made  by  the  reporter 
and  filed  in  the  clerk's  office,  when  certified  to 
be  correct  by  the  court,  may  be  used  in  the 
Court  of  Appeals  as  part  of  the  record.  Bold, 
that  where  the  record  was  taken  and  preserved 
ly  an  official  court  reporter,  It  was  proper  for 
the  court  to  refuse  to  ti^  a  bystander's  bill 
of  exceptions  which  was  incorrect. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Exceptions,  Bill  of,  i  89.] 

2.  Sami^—Tivb— Extension. 

Under  Civ.  Code  Frac.  |  334,  providing 
that  time  may  be  given  to  prepare  a  bill  of  ex- 
ceptions, but  not  beyond  a  day  In  the  succeed- 
ing term  fixed  by  the  court,  where  CO  days  were 
given  for  the  preparation  and  signing  of  a  bill 
of  exceptions  the  court  could  not  give  any  ad- 
ditional time,  and  the  bill  subsequently  present- 
ed was  properly  disallowed. 

[Ed.  Note.— For  cases  in  point,  see  voL  21, 
Cent  Dig.  Exceptions,  Bill  of,  SI  57-64.] 

3.  Municipal  Cobpobations— Defeotivx  Wa- 
TEB  CouBSB— Pleading — Notic*. 

Plaintiff's  intestate  was  drowned  in  a  deep 
hole  in  a  creek  at  the  mouth  of  a  city  sewei, 
while  going  through  the  creek  in  a  wagon. 
HtM,  that  a  petition  against  the  city  alleging 
faulty  construction  of  the  sewer  at  the  point 
where  it  entered  into  the  creek,  the  permitting 
of  a  deep  hole  to  form,  etc.,  but  failing  to  allege 
that  the  city  bad  notice  of  the  dangerous  con- 
dition of  the  creek,  or  that  it  had  existed  for  a 
sufficient  length  of  time,  to  charge  the  city  with 
notice,  was  fatally  defective. 

4.  Sake— Dtttt  op  Munioipalitt. 

Where  a  city  permitted  a  sewer  to  dis- 
diarge  into  a  creek,  the  city  owed  no  duty  to  a 
person  fording  the  creek  in  a  wagon  to  see  that 
the  creek  was  safe  for  that  purpose  at  the  mouth 
of  the  sewer,  and  to  fill  up  a  deep  hole  that  had 
been  formed  there. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  William  B.  Zehe's  administrator 
against  the  city  of  Louisville.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

D.  Moxley,  for  appellant  A.  B.  Richards 
and  A.  B.  Bensinger,  for  appellee. 

LASSINO,  J.  This  was  an  action  by  W.  B. 
Zehe's  administrator  against  the  city  of  Lou- 
IsvUle  to  recover  damages  for  the  death  of 


an  infant  9  years  of  age  who  was  drowned 
by  the  owtuming  of  a  wagon  In  a  creek 
near  the  mouth  of  a  sewer  in  said  city. 
Plaintiff  alleged  that,  by  reason  of  the  faalty 
construction  of  the  sewer  at  the  point  where 
it  emptied  Into  the  creek,  a  deep  hole  bad 
been  made  In  the  creek  and  that  the  driver 
of  the  wagon  in  which  the  boy  was  riding, 
not  tcnowing  of  the  presence  of  said  hole, 
drove  his  horse  into  same,  and  the  wagon 
was  overturned,  and  the  boy  was  drowned. 
The  city's  plea  was  a  traverse  and  a  further 
plea  of  c(Hitributory  negligence.  The  case 
was  tried  by  a  jury  before  a  special  Jndge, 
and,  at  the  conclusion  of  the  testimony,  a 
peremptory  Instruction  was  given  to  find  for 
the  defendant,  which  was  done.  This  was  in 
May,  1900.  Motion  and  grounds  were  filed 
for  a  new  trial  on  May  10,  1900.  On  October 
10, 1903,  the  motion  for  a  new  trial  was  over- 
ruled and  plaintiff  given  60  days  to  prepare 
and  tender  bis  bill  of  exceptions.  On  Decem- 
ber 7, 1903,  plaintiff,  by  counsel,  tendered  his 
bill  of  exceptions  and  moved  the  court  for 
leave  to  file  same,  to  which  the  defendant  ob- 
jected. The  court  thereupon  gave  plaintiff  30 
days'  additional  time  in  which  to  complete 
the  bill  of  exceptions.  Upon  January  7,  1904, 
upon  motion  of  plalntifl,  he  was  given  30 
days'  additional  time  in  which  to  complete 
and  file  his  bill  of  exceptions.  On  September 
25,  1905,  the  following  order  was  made:  "The 
court  declines  to  sign  the  bill  of  exceptions, 
because  the  stenographic  transcript  of  the 
evidence  was  not  tendered  within  the  thirty 
days  allowed  to  complete  the  bill,  thereby 
showing  the  court  the  evidence  on  the  trial. 
[Signed]  John  S.  Jackson,  Special  Jndge." 
The  record  shows  that  the  evidence  given  on 
the  trial  of  this  case  was  taken  by  an  official 
court  stenographer,  or  reporter.  The  bill  of 
evidence  tendered  on  December  7, 1903,  is  not 
a  stenographic  report  of  the  proceedings  had 
on  the  trial,  but  puriwrts  to  be  a  statement 
by  two  witnesses  as  to  what  took  place  dui^ 
ing  the  trial,  and  we  think  the  court  properly 
refused  to  approve  same,  when  the  record 
had  l>een  taken  and  preserved  by  an  oiBcIal 
reporter  for  the  court  Plaintiff  should  have 
had  this  stenographic  report  transcribed,  and 
presented  It  as  his  bill.  The  court,  on  plain- 
tiff's own  motion,  extended  the  time  nntU 
January  7,  1904,  In  order  that  he  ml|^t  com- 
plete his  bill.  And  on  January  7,  1904,  the 
court  again  extended  the  time  for  30  days  for 
plaintiff  to  complete  his  bill,  and  the  plain- 
tiff having  failed  and  refused  to  complete  his 
bill,  the  court,  on  September  25, 1905,  refused 
to  sign  the  bill  tendered,  and  plaintiff  ap- 
peals. 

The  first  question  for  determination  is:  Is 
there  any  bill  of  evidence  In  this  case  to  be 
considered  by  this  court  upon  review,  and, 
if  not,  did  the  pleadings  support  the  Judg- 
ment? Section  1019a,  Ky.  St  1903,  provides 
for  the  appointment  of  an  official  court  ste- 
nographer for  courts  of  continuous  — — . 
And  article  4  of  said  section  provides  for  the 
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appointment  of  a  special  reporter  when  tbe 
regnlar  reiwrter  for  any  reason  does  not 
serve.  And  article  8  thereof  provides  that 
the  transcript  or  duplicate  made  by  the  re- 
porter, and  filed  in  the  clerk's  office,  when 
certified  to  be  correct  by  the  court,  may  be 
used  In  the  Court  of  Appeals  as  part  of  tbe 
record  in  the  action  or  prosecution  In  which 
the  notes  from  which  It  has  been  transcribed 
were  made. 

It  appears  from  the  record  that  the  time 
for  preparing  the  bill  of  exceptions  was  ex- 
tended by  the  court  in  order  to  give  plaintitC 
an  opportunity  to  secure  and  file  a  transcript 
of  the  evidence  offered  during  the  trial.  He 
was  first  given  60  days,  then  30  days  addi- 
tional, and  then  30  days  more,  and  having 
failed  to  produce  same  within  tbe  120  days 
given  him,  tbe  judge  having  waited  more 
than  8  months  after  the  120  days  had  ex- 
pired, refused  to  sign  the  bill  which  plalntifF 
had  tendered  as  a  bystander's  bill.  The  rea- 
son assigned  for  refusing  to  sign  the  bill  is 
that  It  is  not  correct  We  are  of  opinion  that 
under  this  state  of  facts  the  court  was  war- 
ranted in  refusing  to  sign  the  bill  tendered, 
and  as  plaintiff  failed  to  present  a  proper 
bill  within  the  time  given  by  the  court,  or  at 
all,  he  cannot  complain  of  the  action  of  the 
trial  judge.  For  even  had  be  tendered  a  bill 
correct  in  every  particular  after  the  expira- 
tion of  120  days  from  the  time  the  judgment 
became  final,  the  court  would  have  had  no 
right  or  power  to  sign  same.  Although  plain- 
tiff offered  to  file  what  he  termed  a  bystand- 
er's bill,  it  was  evidently  but  an  imperfect 
statement  of  part  of  the  testimony  offered 
during  tbe  trial,  and  was  so  regarded,  not 
only  by  the  court,  but  by  plaintiff's  attorney, 
for  the  court,  on  plaintlfTs  motion,  extended 
the  time  60  days  to  enable  him  to  complete 
his  bill.  Tbe  record  does  not  show  that  the 
bill  tendered  was  ever  filed,  and  in  fact  It 
was  not  Section  334  of  the  Olvll  Ck)de  of 
Practice  provides:  "The  party  objecting 
must  except  when  tbe  decision  is  made,  and 
time  may  be  given  to  prepare  the  bill  of  ex- 
ertions, but  not  beyond  a  day  in  the  suc- 
ceeding term  fixed  by  the  court" 

In  the  case  of  Cain  v.  Cain,  12  Ky.  Law 
Rep.  635,  the  court  held  that  the  time  for 
filing  a  bill  of  exceptions  in  the  Jefferson 
court  of  common  pleas  cannot  be  extended  be- 
yond 120  days  after  the  order  overruling  tbe 
motion  for  a  new  trial.  In  that  case  the  mo- 
tion for  a  new  trial  was  overruled  October 
8,  1885,  and  the  bill  of  exceptions  was  not 
signed  until  February  13,  1886,  which  was 
130  days  after  the  motion  for  a  new  trial  was 
overruled.  The  court  held  that,  although  the 
time  was  extended  by  the  successive  orders  of 
the  court  the  bill  could  not  be  considered. 
No  excuse  appeared  in  the  record  for  Its  not 
having  been  signed  sooner.  In  the  case  of 
Combs  V.  Combs,  41  8.  W.  7, 19  Ky.  Law  Rep. 
439,  the  court  held  that  a  bill  of  exceptions 
which  was  filed  pursuant  to  an  order  of  the 
court  granting  further  time  to  a  data  in  the 


term  later  than  the  succeeding  term  after  the 
judgment  became  final,  cannot  be  considered 
upon  appeal.  And  If  the  pleadings  are  suffi- 
cient to  sustain  the  judgment  of  the  court  be- 
low, the  judgment  must  be  affirmed.  See 
Johnson  v.  Stivers,  95  Ky.  130,  23  S.  W.  967, 
and  Bannon  v.  Moran,  12  Ky.  Law  Rep.  989. 
In  the  case  of  City  of  Covington  v.  Wilson,  23 
Ky.  Ijbw  Rep.  1722,  this  court  held,  as  stated 
in  tbe  syllabus:  "In  courts  of  continuous  ses- 
sion a  bill  of  exception  must  be  filed  within 
sixty  days  after  the  judgment  becomes  final, 
unless  the  court  on  motion  made  within  that 
time,  gives  further  time  within  which  to  file 
same.  A  bill  of  exceptions  tendered  more 
than  sixty  days  after  the  judgment  became 
final,  was  properly  refused  by  tbe  court" 

In  tbe  case  before  us  the  judgment  became 
final  October  10,  1903,  and  60  days  was  given 
in  which  to  prepare  and  tender  the  bill.  On 
December  7,  1903,  30  days'  additional  time 
was  given,  which  expired  on  January  6, 
1904.  On  January  7,  1904,  30  days'  addition- 
al time  was  given,  which  expired  February  7, 
1904.  Under  the  Code,  and  under  the  ruling 
laid  down  in  the  above  cited  cases,  no  ad- 
ditional time  could  have  been  given  by  the 
court  The  court  had  given  him  all  the  time 
which  they  could  allow  him,  and  appellant 
within  that  time  failed  to  have  filed  what  he 
offered  as  for  his  bill  filed.  It  cannot  there- 
fore, be  considered  as  a  part  of  the  record  In 
this  case.  In  the  case  of  Early  v.  Sutton,  74 
S.  W.  238,  24  Ky.  Law  Rep.  2381,  this  court 
held  that  where  the  record  falls  to  show  that 
time  was  given  to  appellant  at  the  term  at 
which  his  motion  for  a  new  trial  was  over- 
ruled to  prepare  and  tender  his  bill  of  ev- 
idence and  exceptions  at  the  succeeding  term 
of  the  court!  as  provided  by  section  334  of  tbe 
Civil 'Code  of  Practice  that  this  court  can- 
not legally  consider  upon  appeal  that  part  of 
the  record  which  purports  to  be  a  bill  of  ex- 
ceptions. The  record  shows  that  the  trial 
court  extended  to  tbe  appellant  plaintiff  every 
opportunity  within  its  power  to  file  its  bill 
of  exceptions.  The  maximum  time  that  can 
be  given  under  tbe  Code  is  120  days  from  the 
time  the  motion  for  a  new  trial  is  overruled. 
This  full  time  was  given  plaintiff,  and  he 
failed  to  complete  his  bill  of  exceptions  with- 
in said  time,  and  failed  to  have  even  bis  in- 
complete bill  filed  within  said  time.  And 
after  the  expiration  of  the  120  days,  Qie  trial 
judge  had  no  right  to  sign  said  bill,  and  prop- 
erly refused  to  do  so. 

The  only  question  remaining  for  considera- 
tion Is:  Do  the  pleadings  support  the  ver- 
dict? Appellant  practically  admits  in  his 
brief  that  if  the  bill  of  evidence  is  not  ad- 
mitted as  part  of  the  record,  and  considered 
on  this  appeal,  that  his  appeal  is  lost  The 
answer  in  tbe  case  Is  a  traverse,  and  a  plea 
of  contributory  negligence.  The  petition  it- 
self is  defective,  and  the  trial  court  should 
have  sustained  a  demurrer  thereto,  for  the 
reason  that  it  falls  to  charge  that  the  said 
defendant  had  notice  of  the  dangerous  ooodl- 
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tlon  of  the  creek  at  the  mouth  of  the  sewer, 
or,  by  the  exercise  of  ordinary  care,  could 
have  discovered  Its  said  dangerous  condition, 
or  that  it  Iiad  remained  in  said  condition  for 
a  length  of  time  sufficient  to  charge  the  city 
with  notice  of  such  condition.  These  are  es- 
sential allegations,  which  would  have  to  be  al- 
leged and  proven  in  order  to  entitle  the  plain- 
tiff to  recover.  Our  courts  have  gone  quite  far 
in  holding  municipal  corporations  to  a  strict 
responsibility  on  account  of  accidents  caused 
by  their  failure  to  keep  their  streets  and  side- 
walks In  a  pr<^)er  and  safe  condition,  but  we 
know  of  no  case  in  which  it  has  ever  been 
held  that  a  municipal  corporation  is  required 
to  keep  a  creek  or  waterway  running  through 
same  in  even  a  reasonably  safe  condition  for 
public  travel.  A  creek  is  not  a  highway,  and 
the  same  rule  of  law  which  would  apply  in 
case  of  accidents  occurring  on  streets  or 
sidewalks  of  a  city  could  not  be  applied  to  au 
accident  occurring  in  a  creek  by  reason  of  a 
latent  defect  therein,  such  as  set  up  in  this 
case.  The  city  owed  appellant  no  duty  in 
reference  to  the  creek.  And  appellant  does 
not  charge  appellee  with  a  breach  of  any  duty 
in  reference  to  the  creek,  but  shows  in  his 
pleadings  clearly  that  the  accident  which  re- 
sulted in  the  death  of  his  intestate  was  due 
solely  to  the  negligence  of  the  driver  of  the 
wagon,  and  in  no  wise  to  the  fault  or  failure 
of  the  city  to  discharge  any  duty  which  it 
owed  to  the  decedent. 
The  Judgment  is  affirmed. 


DBATIiBT  V.  TOLLB. 
(Conrt  of  Appeals  of  Kentucky.    Oct  26, 1906.) 

1.  Appeai<— FiRDinos  BT  Court— BviDENCB— 
Review. 

While  the  Jadgment  of  the  chancellor  on 
a  question  of  fact  will  be  given  weisht,  and 
will  not  be  disturbed  in  case  of  doubt  as  to 
the  truth,  it  will  not  be  followed  on  appeal 
where  it  is  against  a  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  (  3090.] 

2.  Work  and  Labob—Findinos— Evidence. 

Evidence  held  to  require  a  finding  that 
plaintiff  intended  to  pay  for  board  furnished 
to  her  by  her  slater,  and  that  the  reasonable 
vnlae  thereof,  after  deducting  an  admitted  cred- 
it, was  sufficient  to  cancel  a  note  sued  on. 

Appeal  from  Circuit  Court,  Lewis  County. 

"Not  to  be  officially  reported." 

Action  by  Linnle  W.  Tolle  against  Lucy  M. 
Dcatley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Allan  D.  Cole,  for  appellant  Sallee  & 
Slattery  and  Robt.  D.  Wilson,  for  appellee. 

HOBSON,  O.  J.  On  October  6,  1883,  Lin- 
nle W.  Davis  and  her  husband  sold  and  con- 
veyed to  her  sister,  Lucy  M.  Deatley,  a  tract 
of  20  acres  of  land  in  Lewis  county  in  con- 
sideration of  $000,  $450  of  which  was  paid 
cash  In  hand,  and  for  the  remainder  two 
notes  were  executed,  one  for  $50  and  the  oth- 
er for  $100,  due  in  12  months.    Mrs.  Deatley 


was  a  widow,  with  three  small  cblldren.  In 
March,  1885,  Mrs.  Davis'  husband  died,  leav- 
ing her  without  children.  After  her  hus- 
band's death  she  was  invited  by  her  bus- 
liand's  brother  to  make  her  home  at  his 
bouse,  but  she  had  her  things  taken  to  Mrs. 
Deatley's,  and  she  lived  there  at  Mrs.  Deat- 
ley's,  or  at  her  brother-in-law's,  until  she 
married  R.  P.  Tolle  in  November,  1887. 
About  eight  years  after  the  death  of  her  first 
husband,  Mrs.  Deatley  let  Mrs.  Tolle  have  a 
colt  at  $20,  and  on  the  same  day  Mrs.  Tolle 
gave  up  to  Mrs.  Deatley  the  $50-note,  on 
which  there  were  some  credits.  Subsequent- 
ly this  indorsement  was  made  on  the  $100- 
note  by  Mr.  Tolle:  "Credit  by  one  colt  $20.- 
00.  November  8,  1893."  Whether  this  in- 
dorsement was  made  at  the  time  of  the  trans- 
action does  not  appear  definitely.  On  Decem- 
ber 16,  1904,  Mrs.  Tolle  filed  this  suit  against 
Mrs.  Deatley  on  the  $100-note,  seeking  to  en- 
force a  lien  on  the  land.  Mrs.  Deatley  plead- 
ed limitation;  also,  that  the  note  had  be«i 
settled  in  the  board  of  Mrs.  Tolle.  She  de- 
nied the  credit  of  $20  on  the  note.  The  af- 
firmative allegations  of  the  answer  were  con- 
troverted by  reply,  and  on  final  bearing  the 
circuit  court  entered  a  Judgment  in  favor  of 
the  plaintiff  for  the  balance  of  the  note  and  a 
sale  of  the  land  to  satisfy  the  debt 

The  case  Involves  only  a  question  of  fact 
The  rule  Is  not  that  in  an  equity  case  the 
Judgment  of  the  chancellor  has  the  force  of 
the  verdict  of  a  Jury.  While  the  rule  was  so 
stated  in  some  of  the  earlier  cases,  In  the  sub- 
sequent cases  the  court  has  uniformly  main- 
tained the  rule  that  the  Judgment  of  the 
chancellor  will  b^  given  weight,  and  will  not 
be  disturbed  where  the  mind  is  left  in  doubt 
as  to  the  truth,  but  it  will  not  be  followed 
where  it  is  against  the  preponderance  of  the 
evidence.  The  difference  In  the  cases  is 
mainly  in  terms.  The  court  has,  in  fact  al- 
ways followed  the  rule  that  in  an  equity  case 
the  Judgment  on  the  appeal  will  be  given  ac- 
cording to  the  truth  as  it  appears  from  the 
record.  The  weight  of  the  evidence  shows 
clearly  that  when  Mrs.  Tolle,  then  Mrs.  Da- 
vis, went  to  her  sister's  she  knew  that  hex 
sister  bad  no  means  of  paying  the  debt  that 
she  owed  unless  she  paid  It  in  board.  Mrs. 
Davis  wished  to  be  independent  She  was 
not  willing  to  be  a  charge  on  her  husband's 
brother,  and  she  was  equally  loath  to  be  a 
charge  upon  her  sister,  who  was  struggllns 
along  to  maintain  her  three  little  children. 
The  clear  weight  of  the  evidence  shows  that 
It  was  agreed  between  the  two  that  Mrs.  Da- 
vis was  to  pay  board,  and  that  the  board  was 
to  be  credited  on  the  notes  which  she  held 
against  Mrs.  Deatley.  This  is  shown,  not 
only  by  what  occurred  at  the  time  between 
them,  but  the  proof  on  this  subject  is  con- 
firmed by  the  subsequent  conduct  of  Mrs. 
Tolle  after  her  second  marriage.  She  not 
only  took  no  steps  to  collect  the  debt  for 
something  like  20  years  after  the  note  was 
due,  but  some  years  before  this  suit  was 
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brought  Mn.  Deatley  or  ber  son  bad  pre- 
pared a  deed  of  release  for  Mrs.  Tolle  to  sign, 
and  when  this  deed  was  presented  to  Mrs. 
Tolle  she  said  that  she  did  not  feel  like  ber 
sister  was  able  to  keep  ber  without  paying 
board,  and  that  she  did  not  feel  like  signing 
the  deed  without  something  to  show  for  It; 
in  other  words,  she  did  not  refuse  to  sign  the 
deed  on  the  ground  that  the  debt  had  not 
been  paid,  but  on  the  ground  that  If  she 
signed  the  deed  she  would  have  nothiu!;  to 
show  that  her  board  had  I>een  settled.  This 
conduct  of  hers  at  that  time  is  in  keeping 
with  ber  long  delay  in  bringing  suit  The 
evidence  is  conflicting  as  to  how  much  of  ber 
time  Mrs.  Tolle  spent  at  her  sister's,  or  how 
much  she  spent  at  her  brother-in-law's,  before 
her  second  marriage;  but,  under  all  the  proof, 
we  think  It  may  reasonably  be  inferred,  in 
view  of  the  conduct  of  the  parti>-«8,  that  she 
stayed  at  her  sister's  long  enough  for  her 
board  to  satisfy  the  notes  which  she  held 
against  her  sister,  after  deducting  the  $20  for 
the  colt  and  the  other  payments  that  had 
been  made  on  the  $50-note.  The  circumstan- 
ces leave  no  doubt  that  Mrs.  Tolle  did  not  ex- 
pect ber  sister  to  keep  her  for  nothing,  and 
that  both  parties  contemplated  that  the  board 
was  to  go  upon  the  notes. 

On  the  whole  case,  we  conclude  that  there 
should  be  no  Judgment  on  the  note  sued  on. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  dismissing  the  petition. 


HENDRIX'S  ADM'X  v.  HENDRIX. 
(Court  of  Appea'j  of  Kentucky.    Oct.  24,  1906.) 

1.  I..IMITATTON  OF  Actions  —  Acknowledg- 
ment— SUTPIOIENCT. 

Where  two  executors  nnder  a  will  appeared 
before  the  county  court,  and  one  of  them  nd- 
mitted  tha:  he  was  Indebted  to  the  other  In  a 
certain  sum,  which  admission  was  reduced  to 
writing  b.T  the  judge  and  placed  on  the  records 
of  the  court,  It  was  a  sufficient  acknowledgment 
to  take  the  indebtedness  out  of  the  statute 
of  limitations. 

[EJ.  Note.— For  cases  In  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  S§  593-59G.J 

2.  SAifB— NECBSsrrr  or  Pbe-existino  Indebt- 
xvvKaa. 

In  ac  action  by  one  of  the  executors  nnder 
a  will  against  the  estate  of  the  other  executor, 
it  appeared  that  the  two  executora  had  appeared 
before  the  county  Judee.  and  that  decedent 
had  acknowledged  an  indebtedness  of  $511  to 
plalntiflf.  which  acknowledgment  was  taken  down 
in  writing  by  the  judce  and  placed  on  the 
records  of  the  court.  Held,  that  the  acknowl- 
edgment was  not  insufficient  to  warrant  a  judg- 
ment in  favor  of  plaintiff  on  the  theory  that 
no  pre-existint:  indebtedness  was  shown,  where 
It  appeared  that  the  two  executors  at  the  time 
of  the  acknowledgment  were  the  only  heii-s, 
and  that'  decedent  at  the  time  was  indebted 
to  the  estate  in  the  sum  of  $1,122. 

Appeal  from  Circuit  Court,  Bath  County. 

"Not  to  be  officially  reported." 

Action  for  the  settlement  of  the  estate  of 
Sandford  Hendrlx,  deceased.  In  which  Thom- 
as J.  Hendrlx  presented  a  claim,  and  from 
the  allowance  thereof  James  N.  Hendrix'a  ad- 
ministratrix api)ealB.    Affirmed. 


R.  Gndgell  &  Son,  for  appellant  W.  8. 
Gudgell,  for  appellee. 

CARROLL,  C.  By  the  will  of  Sandford 
Hendriz,  Thomas  J.  and  James  N.  Hendrix 
were  appointed  executors  of  his  estate.  In 
June,  1881,  they  made  a  partial  settlement  of 
their  accounts  as  executors,  which  showed 
that  the  estate  at  that  time  owed  Thomas  J. 
Hendrlx  $124.58,  and  that  James  N.  Hendrlx 
owed  the  estate  $245.52.  This  settlement  in 
due  time  was  confirmed  by  the  county  court 
In  1894  the  executors  made  another  settle- 
ment, which  showed  that  there  was  due 
Thomas  J.  Hendriz  $1,122.41.  Afterwards 
this  settlement  was  approved.  In  1903  tbe 
following  agreed  settlement  was  made  by 
tbe  executors  before  tbe  county  judge  of 
Batb  county:  "This  agreed  settlement  made 
this  day  by  Thomas  J.  Hendrlx  and  James 
N,  Hendrix,  as  executors  of  Sandford  Hen- 
drlx, as  between  themselves.  As  all  dues 
and  damages  against  the  estate  of  Sandford 
Hendrlx  have  been  long  since  fully  settled, 
and  tbe  matters  herein  embraced  are  a  set- 
tlement of  that  estate  between  themselves, 
tbe  said  T.  J.  Hendrix  bas  paid  out  on  the 
estate  of  Sandford  Hendrlx  more  than  tbe 
said  J.  N.  Hendrix,  and  the  sum  as  agreed 
upon,  now,  in  order  to  make  this  a  final  and 
full  settlement  tbe  said  James  N.  Hendrix 
agrees  that  be  Is  indebted  to  the  said  T.  J. 
Hendrlx  in  tbe  sum  of  $511.00."  Soon  after 
this  time,  J.  N.  Hendrlx  died,  and,  in  an  ac- 
tion brought  for  the  purpose  of  settling  his 
estate,  Thomas  J.  Hendrix  presented  a  claim 
for  the  $511  above  mentioned,  asserting  it  by 
an  answer  filed  in  tbe  case.  Tbe  administra- 
trix of  J.  N.  Hendrlx  denied  that  ber  intes- 
tate was  Indebted  in  the  amount  claimed,  and 
averred  that  the  settlement  made  In  1881  was 
the  only  settlement  made  by  J.  N.  Hendrlx, 
as  executor  of  Sandford  Hendrlx,  and  that 
more  than  20  years  liad  elapsed  between  the 
date  of  the  settlement  In  1881  and  the  pres- 
entation of  the  claim  against  the  estate  of 
J.  N.  Hendrix;  also  denying  that  J.  N.  Hen- 
drlx In  1004,  or  at  any  other  time,  acknowl- 
edged an  Indebtedness  to  Thouias  J.  Hendrlx, 
or  that  the  agreed  settlement  made  in  1903 
bad  any  validity.  No  evidence  was  taken  In 
the  case,  except  tbe  deposition  of  John  Ed. 
Daugherty,  county  judge  of  Bath  county,  be- 
fore whom  was  made  the  agreed  settlement 
in  1903.  Judge  Daugherty  testified,  in  sub- 
stance, that  in  obedience  to  notice  to  make 
a  final  settlement  as  executors,  J.  N.  and 
Thomas  J.  Hendrlx  came  to  his  olfice  and 
agreed  upon  a  settlement  which  was  reduced 
to  writing  by  him  In  their  presence;  this 
writing  expressing  the  agreement  made  be- 
tween them.  The  circuit  court  r«idered  a 
Judgment  for  tbe  amount  claimed  against  the 
estate  of  J.  N.  Hendrlx,  and  from  that  judg- 
ment this  appeal  Is  prosecuted. 

It  Is  insisted  for  appellant:  First,  that 
there  Is  no  evidence  that  at  any  time,  previ- 
ous to  1003,  J.  N.  Hendrlx  was  Indebted  to 
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Tbomas  J.  Hendrlz;  and,  second,  tbat  an  ac- 
knowledgment of  a  debt,  to  take  it  ont  of  the 
statute  of  limltationa,  presuppoaea  the  exist- 
ence of  an  original  debt,  and  that,  no  in- 
debtedness being  shown,  the  document  pur- 
porting to  be  an  agreed  settlement  is  of  no 
effect  The  record  shows  that  Sandford  3. 
Hendrlx  devised  his  estate  to  bis  widow  for 
life  and  remainder  to  bis  two  children,  J.  N. 
and  Thomas  J.  Hendrtz,  that  the  widow  died 
In  1890,  and  that  settlements  were  made  in 
1881  and  1894,  as  heretofore  set  out  The 
settlement  made  In  18!>4  showed  tbat  J.  N. 
Hendrlx  was  indebted  to  the  estate  In  the 
sum  of  $1,122,  and,  as  J.  N.  and  Thomas  J. 
Hendrlx  were  at  that  time  the  only  heirs,  it 
is  fair  to  assume  that  one-half  of  this  sam 
was  due  by  J.  N.  to  Thomas  J.  Hendrlx,  and 
therefore  there  was  a  pre-existing  debt  upon 
whidi  to  rest  the  acknowledgment  made  by 
J.  N.  Hendrlx  in  1903.  The  fact  that  the 
county  judge,  in  whose  presence  J.  N.  Hen- 
drlx acknowledged  his  indebtedness  to  T.  J. 
Hendrlx,  reduced  this  acknowledgment  and 
agreement  between  them  to  writing  and  pla- 
ced the  same  upon  the  records  of  his  court, 
strengthens,  Instead  of  weakens,  the  effect  of 
bis  testimony,  and  Is  corroboratlTe  of  the  fact 
tbat  the  agreement  and  acknowledgment  was 
made.  If  J.  N.  Hendrlx,  In  the  presence  of 
the  county  judge,  had  acknowledged  to  T.  J. 
Hendrlx  big  Indebtedness  to  him  In  the  sum 
of  $511,  this  acknowledgment,  In  view  of  the 
fact  that  there  was  a  pre-existing  debt,  was 
sufficient  to  take  the  debt  out  of  the  statute 
of  limitations,  and  an  action  might  be  main- 
tained on  this  new  promise.  It  Is  said,  In  Head 
V.  Manners,  6  J.  J.  Marsh.  255,  tbat:  "In  or- 
der to  take  a  case  out  the  statute  of  limita- 
tions, an  express  acknowledgment  of  the  debt 
as  a  debt  due  at  that  time— coupled  with  the 
original  consideration— or  an  express  promise 
'  to  pay,  must  be  proved  to  have  been  made 
within  the  time  prescribed  by  the  statute." 

This  rule  has  been  followed  by  this  court 
in  many  cases,  and  the  evidence  in  this  rec- 
ord brings  tbe  claim  sued  on  safely  within  it 

Tberefore  the  judgment  of  the  lower  court 
Is  alfirmed. 


SNOWDBN  V.  SNOWDEN. 

{Court  of  Appeals  of  Kentucky.    Oct  28,  1906.) 

1.  Pleading — Exhibits. 

It  is  not  essential  to  the  sufficiency  of  a 
pleading  that  an  open  account  filed  as  an  ez- 
nibit  should  be  set  oat  In  tbe  body  of  tbe  plead- 
ing, if  It  U  made  a  part  of  and  filed  with  it 
[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  H  944-947.] 

a  WOBK    AND    T^BOB  —  PBOMISE    TO    PAT  — 
PI.BADINO. 

It  la  not  necessary,  In  an  action  for  work, 
labor,  and  services,  to  allege  an  express  agree- 
ment or  promise  on  defendant's  part  to  pay 
for  the  labor,  since,  if  the  labor  was  rendered  at 
defendant's  Instance  and  request,  the  law  implies 
a  promise  to  pay. 

[ESd.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Work  and  Labor,  |  41.] 


8.  Pleadino— SPEcincATioiis— RxuKDr. 

If  an  account  filed  with  s  petition,  is  not 
sufficiently  specific,  the  remedy  is  by  motion 
to  make  the  same  more  definite  and  certain,  ai 
antborized  by  Civ.  Code  Prac.  i  134. 

[Ed.  Note.— For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  §  1185.] 

4.  Pleadiko— Set-oit. 

In  an  action  on  a  note,  defendant  answered, 
that  plaintiff  was  indebted  to  him  in  the  sum 
of  $225  for  lal>or  and  services  rendered  at  plaio- 
tiff's  request  an  account  of  which  defendani 
filed  with  the  answer,  "marked  No.  1,"  show- 
ing the  character  of  the  services  performed, 
tbe  dates  thereof  and  tt>e  prices  charged ;  that 
all  the  prices  were  reasonable,  and  that  there 
was  dne  on  the  account  the  amount  aforesaid. 
Held,  that  the  answer  stated  a  good  cause  of  ac- 
tion against  plaintiff,  and  was  available  as  a 
set-off. 

[EkI.  Note. — ^For  cases  In  point  see  voL  39, 
Cent  Dig.  Pleading,  {  293.] 

6.  WoBK  AND  Labob— Food  and  LoDaino— 

SXATDTES. 

Under  the  express  provisions  of  Ky.  St. 
1903,  i  2178,  if  a  person  other  than  the  keeper 
of  a  tavern  or  house  of  private  entertainmeat 
shall  furnish  board  tq  another,  he  cannot  r» 
cover  compensation  in  the  absence  of  an  ex- 
press contract  to   pay  therefor. 

Appeal  from  Circuit  Court,  Clark  County. 

"Not  to  be  officially  reported." 

Action  by  D.  J.  Snowden  against  J.  H. 
Snowden.  From  a  judgmeat  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

J.  M.  Stevenson,  for  appellant  Leland 
Hathaway,  for  appellee. 

CARROLL,  C.  In  an  action  against  him 
by  appellee  on  a  promissory  note,  the  appel- 
lant filed  the  following  answer  and  set-off: 
"The  defendant  (now  appellant),  J.  H.  Snow- 
den, says  that  the  plaintiff  (now  appellee),  is 
indebted  to  blm  In  the  sum  of  $275,  amount 
due  for  labor  and  services  rendered  plaintiff 
by  defendant  at  his  (plaintiff's)  instance  and 
request  Defendant  flies  herewith  as  part 
hereof,  marked  No.  1,  an  account  showing  tbe 
character  of  the  services  performed,  tbe  dates 
thereof  and  the  prices  charged  therefor,  and 
says  that  all  of  said  prices  are  reasonable  and 
that  there  is  due  on  said  account  the  amount 
aforesaid.  (2)  The  defendant  furth^  says 
tbat  the  plaintiff  is  further  indebted  to  blm  in 
tbe  sum  of  $100,  for  boarding  and  caring  for 
plaintiff  and  his  family  from  the  1st  of  Au- 
gust, 1904,  to  November  4, 1904;  that  defend- 
ant boarded  and  cared  for  plaintiff  and  Ills 
family  during  said  time,  at  the  special  in- 
stance and  request  of  plaintiff,  and  that  the 
charges  made  therefor  is  reasonable,  and  tbe 
same  is  due  and  unpaid."  Exhibit  No.  1, 
filed  with  tbe  foregoing  answer  and  set-off 
sets  out  In  separate  and  distinct  items  tbe 
character  of  service  rendered,  the  price  char- 
ged for  each  particular  Item  of  service,  and 
the  year  In  which  it  was  rendered.  A  de- 
murrer was  entered  and  sustained  to  eact 
paragraph  of  this  pleading,  and  tbe  only  que*- 
tlon  before  us  on  this  appeal,  is  tbe  snffl- 
clency  of  this  set-off. 

For  convenience  we  vUl  dispose  of  each 


Digitized  by 


Google 


Inst  a  plalntitr,  and  It  mtist  contain  all 
iiessary  requisites  of  a  petition.  If 
rments  in  the  Bet-off  would  not  be  snf- 
lO  constitute  a  good  cause  of  action  In 
on,  tbey  would  not  be  sufficient  In  a 
g  designated  a  set-off.  Exhibit  No.  1, 
.ppropriate  language  made  a  part  of 
iph  1,  and  must  be  considered  as  it 

set  out  in  full  in  the  body  of  the 
ph.  Section  120  of  the  ClvU  Code  of 
e  provides  that  "If  an  action,  counter- 
et-off,  or  crosa-petition  be  founded  on 

bond,  bill,  or  other  writing  as  evi- 
t  indebtedness,  it  must  be  flled  as  a 

the  pleading  If  In  the  power  of  the 

0  produce  It;  and  if  not  flled,  the 
for  the  failure  must  be  stated  In  the 
?;  if  upon  an  account,  a  copy  thereof 
i  filed  with  the  pleading."    It  is  not 

1  to  the  sufficiency  of  a  pleading  that 
bit,  like  an  open  account,  shall  be  set 
be  body  of  the  pleading  if  it  is  made 
of  it  and  flled  with  it  as  an  exhibit 
be  observed  that  the  Code  makes  a 
ion  between  writings  that  are  erl- 
)f  indebtedness,  and  accounts.  It  has 
Id  that  a  petition  founded  on  a  writ- 
ch  merely  refers  to  it  without  setting 
terms  is  bad  on  demurrer.  Huftaker 
anal  Bank,  12  Bush,  287;    Rlggs  v. 

2  Mete.  88;    Dodd  v.  King,  1  Mete. 

it  this  rule  does  not  apply  to  an  open 

;  and  If  the  averments  of  the  plead- 

sufScient  to  show  defendant's  indebt- 

md  his  liability  for  tne  account,  that 

asls  of  the  action,  it  will  be  good  If 

d  as  a  part  of  the  pleading.    It  Is  not 

7   in  an  action  on  an  account  for 

imished  or  labor  performed,  or  serv- 

dered,  to  allege  an  express  agreement 

ilse  on  the  part  of  the  defendant  to 

the  goods  or  labor  or  services.    If 

ds  were  furnished,  or  the  labor  or 


man  PI.  &  Pr.  pp.  400-^03;  Drake's  Adm'r 
V,  Semonin,  82  Ky.  291;  Sklllman  v.  Muir's 
■Adm'r,  4  Mete.  282.  If  the  account  flled  with 
the  petition  Is  not  sufficiently  specific— a 
question  we  do  not  deem  It  necessary  to  pass 
upon — this  defect,  if  it  be  one,  can  be  cor- 
rected by  motion  made  under  section  134  of 
the  Civil  Code  of  Practice  to  make  the  plead- 
ing more  definite  and  certain.  Posey  v. 
Green,  78  Ky.  162.  The  first  paragraph  of 
the  answer  stated  a  good  cause  of  action,  and 
the  demurrer  to  it  should  have  been  over- 
ruled. 

The  second  paragraph  of  the  answer  and 
set-off  does  not  state  a  good  cause  of  ac- 
tion, as  It  falls  to  aver  an  agreement  or 
contract  on  the  part  of  the  plaintiff  to  pay 
defendant  for  boarding  and  caring  for  him 
and  his  family.  Section  2178  of  the  Ken- 
tucky Statutes  of  1903  provides  that  "Any 
person  other  than  the  keeper  of  a  tavern 
or  house  of  private  entertainment,  who  shall 
entertain  In  his  house  another,  or  furnish 
him  with  diet  or  storage'  for  his  goods, 
not  making  any  agreement  for  compensation 
therefor,  shall  not  recover  anything  against 
the  person  so  entertained  or  furnished  with 
diet  or  storage,  or  against  his  estate,  but  the 
person  so  furnishing  another  shall  be  consid- 
ered as  doing  the  same  for  courtesy."  Under 
this  statute,  if  a  person  other  than  the  keep- 
er of  a  tavern  or  house  of  private  entertain- 
ment shall  furnish  another  board,  he  cannot 
recover  compensation  in  the  absence  of  an 
agreement  to  pay  therefor.  The  law  will  not 
Imply  any  promise  to  pay  the  board;  on  the 
contrary,  the  Implication  In  the  absence  of  a 
contract  or  agreement  is  that  no  compensa- 
tion was  to  be  charged.  Ramsey  v.  Keith's 
Adm'r,  76  S.  W.  142,  25  Ky.  Law  Rep.  582; 
Hancock  v.  Hancock's  Adm'r,  69  S.  W.  757, 
24  Ky.  Law  Rep.  604. 

The  Judgment  Is  reversed  for  proceedings 
In  conformity  to  this  opinion. 
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COCHRAN  y.  STATE. 

(Court  of  Crimioal  Appeals  of  Tezaa.    Oct.  10, 
190(i.) 

Criminal  Law— Afpeait— Recobd  —  Matiebs 

Presented  for  Reviiw. 

Where,  on  appeal  from  a  Ronviction  for 
murder,  there  is  no  bill  of  exceptions,  statement 
of  facts,*  or  assignment  of  error,  the  sufficiency 
of  the  evidence  and  the  giving  of  a  special 
charge  requested  by  the  state  cannot  be  re- 
viewed. 

[Ed.  Note. — For  cases  In  point,  see  yol.  15, 
Cent.  Dig.  Criminal  Law,  ii  2918,  2938,  2941.] 

Appeal  from  District  Court,  Kaufman 
County;  J.  E.  Dillard,  Judge. 

Albert  Cochran  was  convlctecl  of  mnrder 
In  the  second  degree,  and  appeals.    AflSrmed. 

J.  B.  Yantis,  Aast  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  Is  for 
murder  In  the  second  degree;  50  years'  con- 
finement In  the  penitentiary  being  fixed  as 
the  punishment 

The  record  is  before  us  without  bill  of  ex- 
ceptions or  statement  of  facts.  Two  grounds 
were  presented  In  the  motion  for  new  trial, 
and  there  are  no  assignments  of  error.  The 
first  relates  to  the  sufficiency  of  the  evi- 
dence, and  the  second  to  the  giving  by  the 
court  of  a  special  charge  requested  by  the 
state.  This  charge  is  not  in  the  record.  The 
evidence  not  being  before  us,  neither  ques- 
tion can  be  revised:  As  the  case  Is  presented 
there  is  nothing  to  review. 

The  Judgment  is  affirmed. 


Ex    parte   JACKSON. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  10, 
1900.) 

1.  Criminai.   Law— Complaint— StwriciENCT 

— FortM. 

Const  art  5,  }  12,  requires  all  prosecutions 
to  be  carried  on  in  the  name  and  by  the  au- 
thority of  "the  state  of  Texas."  Held,  that 
while  Code  Cr.  Proc.  1895.  arts.  256,  257, 
and  9.')8,  in  prescribing  the  requisites  of  a  com- 
plaint does  not  require  the  complaint  to  com- 
mence with  the  words  "in  the  name  and  by  the 
authority  of  the  state  of  Texas,"  where  a  crim- 
inal charge  is  brought  before  a  justice  of  the 
peace,  the  prosecution  being  based  solely  on  a 
complaint,  it  must  so  commence. 

[Ed.  Note.— For  cases  in  noint  see  vol.  14, 
Cent  Dig.  Criminal  T^w,  f  52C.] 

2.  Habeas  Corpus— Grounds  oir  Remedt — 
Actual  Restraint. 

A  motion  to  dismiss  an  application  to  the 
presiding  judge  of  the  Court  of  Criminal  Ap- 
peals for  habeas  corpus,  made  after  refusal  of 
the  writ  by  the  county  judge,  was  not  dis- 
missible  on  the  ground  that  the  applicant  was 
not  in  jail  when  the  application  was  presented 
to  the  county  judge,  where  it  appeared  that  he 
was  in  jail  when  the  latter  application  was  pre- 
sented. 

Application  by  Bud  Jackson  for  habeas  cor- 
pus to  obtain  his  release  from  custody  under 
a  conviction  of  disturbing  religious  worship. 
Relator  discharged. 


Mounts  &  Jones,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  This  Is  an  original  ap- 
plication for  the  writ  of  liabeas  corpus. 

The  facts  show  that  appellant  was  tried 
in  the  Justice  court  of  Wood  county  on  an 
affidavit  charging  him  with  disturbing  re- 
ligions worship.  He  made  a  motion  in  arrest 
of  Judgment  in  that  court  on  the  ground  that 
the  complaint  did  not  begin  with  the  consti- 
tutional requirement— "In  the  name  and  by 
the  authority  of  the  state  of  Texas" — which 
was  overraled,  and  appeal  was  prosecuted 
to  the  county  court  Motion  was  made  again 
in  the  county  court  to  quash  the  complaint  on 
the  same  ground,  which  was  overruled,  and 
be  was  tried  and  convicted.  He  then  applied 
to  the  county  Judge  for  the  writ  of  habeas 
corpus,  which  was  refused,  and  then  applied 
to  the  presiding  Judge  of  this  court  who 
granted  the  writ  Motion  has  been  made  to 
dismiss  by  the  Assistant  Attorney  General, 
on  the  ground  that  applicant  was  not  in  Jail 
when  the  application  was  presented  to  the 
county  Judge,  and  affidavits  are  presented 
showing  that  fact  However,  it  does  appear 
that  he  was  In  Jail  when  the  application  was 
presented  to  the  presiding  Judge  of  this 
court    The  motion  Is  accordingly  overruled. 

The  ground  of  the  application  to  discharge 
relator  here  made  is,  that  the  complaint  up- 
on which  the  prosecution  was  based  is  void, 
because  It  did  not  begin  with  the  words,  "In 
the  name  and  by  authority  of  the  State  of 
Texas";  the  contention  being  that  this  is  a 
"prosecution,"  and  under  our  Constitution 
(article  5,  {  12)  "all  prosecutions  sliali  be 
carried  on  in  the  name  and  by  authority  of 
the  state  of  Texas,"  etc.  While  this  is  a  con- 
stitutional requirement,  and  in  our  view 
this  is  a  "prosecution"  (Ex  parte  Fagg,  38 
Tex.  Cr.  R.  573,  44  S.  W.  294,  40  L.  R.  A.  212). 
still  it  appears  to  have  been  held  that  this 
language  Is  not  an  essential  requirement  In 
a  prosecution  of  a  misdemeanor.  Johnson  v. 
State,  31  Tex.  Cr.  R.  465,  20  S.  W.  980;  Jef- 
ferson V.  State,  24  Tex.  App.  535,  7  S.  W.  244. 
The  latter  case  affords  a  full  discussion  of 
the  question;  but  there,  as  in  the  Johnson 
Case,  the  complaint  was  merely  the  basis  for 
the  information,  and  the  Information  com- 
menced with  the  language  contained  in  the 
Constitution.  It  is  said  our  statute  requires 
this  as  to  indictments  and  informations,  but 
not  as  to  complaints.  And,  so  far  as  we  are 
aware,  the  question  here  presented  has  not 
been  before  this  court  Here  the  otTense  char- 
ged was  only  by  complaint  and  the  prosecu- 
tion was  conducted  solely  on  this  complaint 
In  Drummond  v.  Republic,  2  Tex.  157,  a  simi- 
lar provision  in  the  then  Constitution  of  the 
republic  was  construed  by  Justice  Wheeler, 
and  the  court  decided  that  "carried  on"  did 
not  refer  to  the  language  to  be  used  In  the 
complaint ;  that  it  was  sufficient  that  the  pros- 
ecution was  carried  on  by  the  proper  law 
officer  acting  under  the  anthority  and  con- 
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ducting  the  prosecution  In  the  name  of  the 
government.  In  our  present  Constitution  the 
re<]uiremeDt,  as  has  been  seen,  is,  that  the 
prosecution  shall  be  carried  on  In  the  name 
«nd  by  authority  of  the  state  of  Texas,  and 
that  It  conclude  "against  the  pence  and  dig- 
nity of  the  state."  It  has  been  held  In  a  num- 
ber of  cases  that  the  conclusion  to  an  indict- 
ment or  Information  is  an  absolutely  essen- 
tial requirement  Our  statute  in  prescribing 
the  requisites  of  a  complaint  neither  re- 
quires the  constitutional  beginning  or  con- 
clusion. Articles  256,  257,  938,  Code  Cr.  Proc 
1895. 

The  question  to  whether  or  not  the  Legis- 
lature could  dispense  with  this  constitu- 
tional requirement;  and.  If  it  could,  would 
the  complaint  be  merely  Irregular  and  void- 
able, or  would  It  be  absolutely  void,  so  that 
the  question  could  be  reached  on  habeas  cor- 
pus. In  this  particular  case,  as  we  have  seen 
applicant  attempted  to  avail  himself  of  the 
defect  in  both  the  Justice  and  county  courts, 
but  was  overruled,  and  now  he  claims  that, 
this  being  a.  prosecution,  the  constitutional 
requirement  applies,  and  because  of  the  fail- 
ure to  use  the  language  required  in  the  Con- 
stitution in  the  prosecution  of  all  criminal 
cases  that  the  same  Is  absolutely  null  and 
void,  and  that  he  has  no  remedy  except  by 
the  writ  of  habeas  corpus  to  enforce  this 
constitutional  requirement.  If  this  Is  a  con- 
stitutional requirement  and  refers  to  the 
langruage  to  be  used  in  the  procedure  by 
which  a  prosecution  is  inaugurated,  under 
onr  authorities  It  appears  to  be  an  essential 
requisite  In  all  prosecutions.  Undoubtedly  a 
trial  on  a  criminal  charge  by  complaint  be- 
fore a  Justice  of  the  peace  for  an  offense 
cognizable  by  him  In  a  prosecution  for  an  of- 
fense prescribed  by  statute.  Fagg  v.  State, 
38  Tex.  Cr.  U.  573,  44  a  W.  294,  40  L.  R.  A. 
212,  and  authorities  there  cited.  Accordingly 
we  hold  that  where,  as  in  this  case,  the  pros- 
ecution Is  solely  on  complaint  before  a  Justice 
of  the  peace,  the  constitutional  requirement 
that  the  same  be  carried  on  In  the  name  and 
by  authority  of  the  state  of  Texas  must  be 
complied  with.  "Carried  on"  means  and  re- 
fers to  the  prosecution  which  Is  by  a  written 
complaint;  and  because  this  prosecution  was 
not  begun  "in  the  name  and  by  authority  of 
the  state  of  Texas"  the  same  is  absolutely 
null  and  void. 

The  relator  is  discharged. 


SIMPSON  V.   STATH. 

{Court  of  Criminal  Appeals  of  Texas.    Oct.  10, 
190G.) 

1.  Labcent—Instbuctions— Defense. 

Where,  on  a  prosecution  under  Pen.  Code, 
1895,  art  877,  making;  the  fraudulent  conver- 
sion of  property  under  bailment  theft,  defendant 
was  charged  with  the  conversion  of  a  gun  left 
with  him  to  be  repaired,  and  his  defense  was 
that  prosecutor  failed  to  pay  charges,  and 
that  when  defendant  removed  from  the  county 
te  took  the  gun  with  him  to  secute  bis  charges. 


It  was  error  to  refuse  to  instruct  that  if  snch 
was  the  case  defendant  could  not  be  convicted. 
[Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Larceny,  !S  39-42.] 

2.  Same— Evidence— Admissibility. 

It  was  error  to  permit  the  state  to  prove 
by  prosecutor  that  he  would  have  left  the  money 
to  pay  the  repairs  if  defendant  had  told  him 

to    do    BO. 

3.  Same— Sufficiency  of  Evidence, 

In  a  prosecution  under  Pen.  Code  1895, 
art.  877,  making  the  fraudulent  conversion  of 
property  under  bailment  theft,  evidence  con- 
sidered, and  held  not  to  sustam  a  conviction, 
but  to  show  that  the  property  -^ilb  kept  openly 
under  a  claim  of  right 

Appeal  from  Polk  County  Court;  A.  B. 
Green,  Judge. 

X  S.  Simpson  was  convicted  of  theft,  and 
he  appeals.    Reversed  and  remanded. 

F.  Campbell  and  Cade  Bethea,  Jr.,  for  ap- 
pellant Howard  Martin,  Asst  At^.  Oen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft,  imder  article  877,  Pen.  Code 
1895,  which  makes  the  fraudulent  conversion 
of  property  under  bailment  theft,  and  his 
punishment  fixed  at  a  fine  of  $25,  and  20 
days'  confinement  in  the  county  Jail;  benct- 
this  appeal. 

Appellant  requested  several  charges  which 
were  refused  by  the  court  To  this  action 
of  the  court  he  reserved  bills  of  exception. 
Said  charges  in  various  forms  requested  the 
court  to  instruct  the  Jury,  if  the  shotgun  had 
been  balled  to  defendant  to  repair,  and  he 
repaired  the  same,  and  the  owner  failed  to 
pay  the  charges  thereon,  and  when  he  remov- 
ed from  the  county  he  took  the  gun  with  falm 
In  order  to  secure  his  charges,  and  for  no 
other  purpose,  to  acquit  him.  This  was  ap- 
pellant's ground  of  defense,  and  the  proof 
amply  Justified  the  charge  on  this  subject 
We  note  that  the  court  In  his  general  charge 
did  not  instruct  the  Jury  on  this  defense  In 
any  manner.  Accordingly  we  hold  that  the 
refusal  to  give  said  special  charges,  or  some 
of  them,  was  error,  for  which  this  case  must 
be  reversed. 

We  also  believe  that  it  was  error  for  the 
court  to  permit  the  state  to  prove  by  prose- 
cutor that  he  would  have  left  the  money  In 
town  to  have  paid  the  repairs  on  the  gun  if 
appellant  had  told  him  to  do  no. 

Appellant  strenuously  insists  that  the  evi- 
dence does  not  sustain  the  conviction;  that 
the  evidence  for  the  state  shows  appellant 
had  a  Hen  on  the  gun  for  repairs  made  on  it; 
and  that  said  charges  for  repairs  were  not 
paid  by  prosecutor,  and  appellant,  on  removal 
from  the  county,  carried  the  gun  with  him 
openly,  and  made  no  effort  to  conceal  it 
There  is  some  testimony  to  the  effect  that, 
before  appellant  left  Livingston,  prosecutor 
made  some  effort  to  redeem  the  gun,  but  it 
does  not  seem  to  have  been  repaired  at  that 
time.  There  was  some  suggestion  that  there 
waa  an  extra  charge  for  repairing  the  gun 
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other  than  the  $1.50  which  appellant  haa 
agreed  to  repair  it  for.  Prosecutor  also 
states  that  he  was  not  certain  about  appel- 
lant telling  blm  be  was  gofng  to  Camden 
soon;  did  not  remember  whether  Edmund 
Washington  told  him  appellant  left  word  he 
was  going  to  Camden  and  If  he  would  send 
the  charges  for  repairs  on  the  gun  he  would 
prepay  it  back  to  prosecutor  by  express. 
Appellant  testified:  That  he  was  a  travel- 
ing jeweler,  and  received  the  gun  to  repair, 
and  told  prosecutor  the  repairs  came  to  $1,50- 
That  he  did  not  have  time  to  examine  it 
then,  and,  when  he  examined  the  gun,  he 
found  some  more  work  than  prosecutor  had 
supposed.  The  gun  needed  repairs,  as  fol- 
lows: 

1  Main  Spring $    60 

2  plungers,  50<^  each 1  00 

2  plunger  screws,  10^  each 20 

1  sear  50 

1  sear  screw 15 

Total $2  35 

That  be  repaired  the  gun  for  $2.50.  At 
the  time  be  made  the  price  with  prosecutor  he 
only  bad  bis  statement  of  the  work  to  be 
done,  but  that  he  told  him  to  put  It  In  good 
repair  and  he  did  so.  That  he  refused  to 
receive  $1.60  from  prosecutor's  messenger, 
and  told  him  there  was  $1.00  extra  on  It  for 
the  repairs;  that  he  saw  HUton  before  leav- 
ing Livingston  and  told  him  that  he  bad 
finished  bis  work  and  would  leave  In  a  few 
days,  and  asked  bim  to  leave  the  money  with 
some  person  in  town  and  be  would  leave  the 
gun.  That  be  was  going  to  Camden,  Polk 
county,  Tex.,  and  unless  be  made  the  arrange- 
ments he  would  take  the  gun  with  him  until 
the  fees  were  paid.  That  he  left  word  before 
leaving  for  Camden  with  Hardaway  to  tell 
Hilton  that  be  would  be  at  Camden  for  a 
while;  that  If  be  would  send  him  the  amount 
of  charges  on  the  gun  he  would  prepay  the 
gun  to  him  by  express.  That  be  stayed  In 
Camden  three  months,  and  during  that  time 
got  no  word  from  Hilton,  and  then  moved  to 
Lovelady,  and  while  In  Lovelady  that  por- 
tion of  the  town  in  which  bis  shop  was  situ- 
ated was  burned,  and  the  gun  was  burned  In 
the  shop.  That  he  did  not  at  any  time  claim 
to  hold  the  gun  except  for  the  repairs,  but 
kept  possession  of  It  In  order  to  get  bis  mon- 
ey for  repairs.  By  another  witness  appellant 
proved  the  value  of  his  repairs  to  be  $4.50. 
Edmund  Washington  testified  that  he  deliver- 
ed the  message  left  with  Jordan  Hardaway  by 
appellant,  to  prosecutor,  to  the  effect  that 
he  was  going  to  Camden  and  If  Hilton  would 
send  the  charges  for  the  repair  of  the  gun 
that  defendant  would  return  the  gun  to  bim 
by  express  prepaid.  We  do  not  believe  that 
this  state  of  case  shows  the  charge  of  theft 
of  bailed  property.  Appellant  certainly  had 
a  right  to  the  custody  of  the  gun  against  the 
charges  of  $1.50.  As  to  the  other  dollar,  ex- 
tra charges,  it  may  have  been  a  matter  of 
controversy.  But  appellant  kept  the  gun 
openly  under  a  claim  of  right,  and,  while  be 


may  have  been  subject  to  a  dvll  action  to 
recover  the  gun  without  payment  of  the  extr,-. 
dollar,  still  he  committed  no  offense  In  re- 
taining It  We  do  not  believe  the  evidence 
here  presented  Is  sufficient  to  sustain  this 
conviction. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


GIDDINGS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  10, 
190a) 

1.  FeircES— iNjrBTES— Offerscs— Dkferses. 

Where  defendant  in  good  faith  believed 
that  he  had  a  right  to  use  a  boat  to  cross  a 
stream,  and  that  the  boat  belonged  to  the  count; 
and  was  for  the  use  of  the  public,  he  was  not 
guilty  of  injuring  a  fence  to  which  the  boat  had 
been  locked  if  it  was  necessary  for  defendant 
to  break  the  fence  in  order  to  get  and  use  the 
boat. 

[Ed.  Note.— For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fences,  S§  62,  06.] 

2.  Cbiminal  Law— Instructioks— Evidksck. 

Where,  in  a  prosecadon  for  fence  breaking, 
committed  while  defendant  was  attempting  to 
procure  a  boat  with  which  to  cross  a  river, 
there  was  no  evidence  that  a  storm  was  brewing 
at  the  time.  It  was  improper  to  burden  an  in- 
struction for  defendant  that,  if  he  used  the  boat 
honestly,  he  was  entitled  to  do  so,  by  adding  if 
he  used  it  to  get  out  of  a  storm. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
C!ent  Dig.  Criminal  Law,  H  1980-1984.] 

Appeal  from  Chambers  County  Court; 
W.  B.  Gordon,  Judge. 

G.  H.  GIddings  was  convicted  of  injuring 
a  fence,  and  he  appeals.     Reversed. 

H.  E.  Marshall  and  E.  B.  Pickett,  Jr.,  for 
appellant  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  Injuring  a  fence,  and  his  punishment 
fixed  at  a  fine  of  $10;  hence  this  appeal. 
This  case  was  reversed  on  former  appeal 
because  of  the  Insufficiency  of  the  evidence. 
See  83  S.  W.  694,  11  Tex.  Ct  Rep.  583. 
On  this  trial  the  state  Introduced  two  more 
witnesses,  strengthening  the  case  in  some 
respects. 

Appellant  makes  no  contention  that  tbe 
fence  was  not  under  the  protection  of  the 
law,  and  If  he  knowingly  Injured  tbe  same 
be  Is  amenable.  We  understand  his  defense 
to  be  that  he  had  been  accustomed  to  use 
the  boat  In  order  to  cross  the  Trinity  river 
at  that  point,  with  the  tacit  consent  of  the 
owner,  Mays.  It  appears  to  be  conceded  by 
tbe  state  that  the  boat  bad  been  formerly 
used  as  a  general  crossing  by  persons  who 
had  occasion  to  pass  that  way  and  cross 
the  river  at  that  point  But  some  month  or 
so  before  tbe  alleged  transaction.  Mays  (tbe 
owner)  had  locked  the  boat  by  a  chain  to 
his  fence,  and  no  longer  permitted  tbe  use 
of  it  by  tbe  general  public.  Whatever  may 
be  said  of  tbe  changed  condition  as  to  tbe 
use  of  tbe  boat,  and  notice  given  by  locking 
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It  to  the  fence,  there  Is  some  evidence  to 
the  effect  that  appellant  believed  he  had  a 
right  to  ose  that  boat ;  that  the  same  belong- 
ed to  the  county,  or  was  under  the  super- 
vision of  the  county.  There  Is  testimony  to 
the  effect  that  the  county  judge  had  Inform- 
ed appellant  the  county  bad  that  boat  in 
charge  for  the  use  of  the  publla  Now,  If 
appellant  In  good  faith  believed  that  he  had 
a  right  to  use  said  boat  in  crossing  the 
stream,  he  was  authorized  to  use  It  even 
though  this  might  Involve  breaking  the 
fence  to  get  the  use  of  the  boat  The  court 
charged  the  jury  on  this  phase  of  the  case, 
but  burdened  his  charge  with  an  instruction 
to  the  effect.  If  be  used  It  honestly  and  In 
order  to  get  out  of  an  approaching  storm, 
he  had  a  right  to  do  so,  and.  If  he  Injured 
the  fence  In  doing  so,  he  would  not  be  guilty. 
If  he  bad  a  right  to  use  this  boat  In  cross- 
ing the  river,  he  had  a  right  to  use  It  re- 
gardless of  whether  the  storm  was  approach- 
ing. We  fall  to  find  from  the  evidence  that 
any  storm  was  threatening  at  the  time  ap- 
pellant crossed  tbe  river  in  the  boat  There 
Is  some  testimony  to  the  effect  that  he  bad 
been  in  the  rain  before  he  got  to  tbe  river, 
but  no  testimony  that  a  storm  was  then 
brewing.  He  says,  himself,  that  he  crossed 
the  river  because  be  wanted  to  get  home. 
We  do  not  believe  tbe  court  was  authorized 
to  burden  the  charge  lu  favor  of  appellant 
with  any  charge  relating  to  a  storm. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


ALLEN  V.  STATE. 

(CJonrt  of  Criminal  Appeals  of  Texas.    June  6, 
1906.    Rehearing  Denied  Oct  24,  1906.) 

1.  Cktmihai.  Law— Tbial  — Instbuctions  — 
RerusAi.. 

It  is  not  error  to  refuse  an  Instruction  re- 
queBted  by  accused  sufficiently  covered  by  the 
instructions  given. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2011.] 

2.  ANTMAM— ABUSB— WlLLFCLNKSa. 

Wliere  defendant  beat  bis  mule  with  evil 
intent  and  without  reasonable  grounds,  the 
beating  was  willful  and  wanton. 

[Ed.  Note. — For  cases  in  point  see  yol.  2, 
Cent  Dig.  Animals,  §§  101,  102.] 

Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge. 

Joe  Allen  was  convicted  of  cruelly  beating 
and  abusing  a  mule,  and  be  appeals.  Af- 
firmed. 

D.  S.  Chessher  and  D.  W.  Wilcox,  for  appel- 
lant J.  B.  Tantls,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convicted 
of  cruelly  and  unmercifully  beating  and 
abusing  a  mule,  and  his  punishment  assessed 
at  a  fine  of  $6 ;   bence  this  appeal. 

Appellant  contends  that  the  court  should 
have  given  bis  requested  special  Instructions 


defining  "willfully"  and  "wantonly."  It  oc- 
curs to  us  that  tbe  court  sufficiently  defined 
these  terms  In  the  charge  as  given,  and  it  was 
not  Incumbent  on  him  to  give  the  requested 
special  instructions.  We  have  examined  the 
record  carefully,  and  in  our  opinion,  while 
there  was  evidence  pro  and  con  on  tiie  sub- 
ject as  to  the  willful  and  wanton  beating  of 
said  mule,  there  Is  enough  testimony  in  the 
record  to  show  that  the  act  was  done  with 
an  evil  Intent,  and  without  reasonable  ground 
to  believe  that  it  was  lawful ;  that  Is,  that  it 
was  willfully  and  wantonly  done. 
Tbe  judgment  is  affirmed. 

BROOKS,  J.,  absent 


WALKER  V.  STATE. 
(Conrt  of  Criminal  Appals  of  Texas.    Oct  10, 

Cbiminal  Law  —  Appeai,  —  Statement  of 

Pacts— Time  or  Fimnq. 

The  term  at  which  accused  was  convicted 
adjourned  April  7th.  On  April  28th  the  judge 
wrote  to  the  clerk,  stating  that  the  district  at- 
torney had  agreed  that  the  statement  of  facts 
could  be  filed  as  within  the  20  days  after  ad- 
journment. The  file  mark  on  the  statement  of 
facts  recited  a  filing  thereof  April  30th  as  of 
April  26th  by  order  of  court.  Held,  that  the 
statement  of  facts  could  not  be  considered,  there 
being  no  showing;  that  the  delay  was  by  the 
laches  of  the  judge. 

[Ed.  Note.— For  cases  In  point  see  vol.  15 
Cent  Dig.  Criminal  Law,  {f  2870-2880.] 

Appeal  from  District  Court,  Lavaca  Coun 
ty;  M.  Kennon,  Judge. 

William  Walker  was  convicted  of  robbery, 
and  be  appeals.    Affirmed. 

J.  E.  Yantis,  Asst  Atty.  Gen.,  for  tbe 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
robbery,  and  bis  punishment  fixed  at  con- 
finement in  the  penitentiary  for  a  term  of 
10  years.  The  term  of  court  at  which  this 
trial  occurred  convened  on  March  12,  1006, 
and  adjourned  on  April  7,  1906.  We  find 
in  tbe  record  a  letter  from  the  trial  judge 
to  the  district  clerk,  dated  April  28,  190C, 
in  which  the  judge  states  that  Mr.  Atkinson, 
the  district  attorney,  bad  agreed  that  the 
statement  of  facts  could  be  filed  back  as 
within  the  20  days  after  the  adjournment  of 
the  term.  The  file  mark  on  the  statement 
of  facts  reads  as  follows:  "Filed  as  of  tbe 
20th  day  of  April.  1006,  by  order  of  the  court, 
this  April  30,  3006."  There  is  no  rule  or 
statute  authorizing  a  statement  of  facts  to 
be  filed  nunc  pro  tunc.  If  there  has  been 
some  laches  on  the  part  of  the  district  judge, 
depriving  appellant  of  the  right  to  have  the 
statement  of  facts  filed  within  the  20  days, 
where  an  order  to  that  effect  has  been  en- 
tered, then,  under  the  decisions,  the  state- 
ment of  facts  can  be  considered  upon  proper 
showing  of  those  facts.  But  this  record  is 
silent  as  to  laches  on  the  part  of  any  one. 
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There  Is  merely  evidence  of  an  agreement 
to  file  the  statement  of  facts  back  within  the 
20  days  after  the  adjownment  of  the  term 
of  court  without  any  legal  basis  for  doing  so. 
Under  this  condition,  the  statement  of  facts 
cannot  be  considered.  Lewis  t.  State,  68 
S.  W.  886,  1  Tex.  Ct  Rep.  170.  In  the  ab- 
sence of  the  facta,  there  is  no  complaint  in 
the  record  that  can  be  reviewed.  "She  Judg- 
ment is  accordingly  affirmed. 


GARRETT  r.  STATE. 

(Court  of  Criminal  Appoals  of  Texas.    Oct  10, 

1901).) 

Cbiminai.  Law  —  Appeal  —  Biix  of  Kxcep- 
TioNS— Statkmbnt  or  Facts— Time  fob  Pb»- 

SEMTMENT. 

Where  the  bill  of  exceptions  and  the  state- 
ment of  facts  in  a  criminal  case  were  presented 
to  the  judge  after  ttie  expiration  of  the  time 
allowed,  and  he  refused  to  approve  them  on  that 
rround,  oeither  the  bill  nor  tne  statement  could 
be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  U  2847,  2876.] 

Appeal  from  District  Court,  San  Augus- 
tine County;  Jas.  I.  Perlclns,  Judge. 

Edward  Garrett  was  convicted  of  selling 
mortgaged  property,  and  he  appeals.  Af- 
firmed. 

J.  B.  Tantls,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  selling  mortgaged  property,  and 
his  punishment  asBessed  at  confinement  in 
the  penitentiary  for  a  term  of  two  years. 
The  questions  presented  on  motion  for  new 
trial  cannot  be  revised  in  the  absence  of  a 
statement  of  facts.  There  is  a  bill  of  excep- 
tions and  statement  of  facts  in  the  record, 
but  the  court  refused  to  approve  both  be- 
cause not  filed  within  the  20  days  allowed 
for  that  purpose.  An  inspection  of  the  rec- 
ord shows  that  they  were  both  presented  to 
the  Judge  after  20  days  had  elapsed.  There- 
fore, neither  the  bill  of  exceptions  nor  state- 
ment of  facts  can  be  considered.  With  these 
oat  of  the  record,  there  is  nothing  requiring 
a  revision. 

The  Judgment  is  afilrmed. 


BROOKMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  10, 
1900.) 

1.   INTOXICATINO    LiQUOBS  —  ILLBOAI.    SALB — 
iNSTBUCTIONfl. 

In  a  prosecution  for  violating  the  local 
option  law,  an  instruction  that  if  accused  took 
an  order  for  whisky  from  L.,  and  it  was  a 
scheme  to  cover  up  a  sale  of  whisky  by  accused 
to  L.,  or  that  said  L.  gave  the  order  and  did  not 
pay  for  the  same,  or  authorize  defendant  to 
pay  for  the  same,  and  defendant  ordered  the 
whisky  from  another  town,  and  without  the 
knowledtic  of  L.  paid  for  it.  and  delivered  to 
L.  two  drinks,  and  received  from  L.  25  cents 


in  payment  In  either  case  the  order  would  afford 
no  protection,  was  defective  as  prediratintt  ac- 
cused's conviction  on  the  mere  fact  that  if  the 
order  was  talcen  as  a  scheme  to  cover  np  a 
sale,  accused  would  be  guilty. 

[Ed.  Note.— For  cases  in  point  see  vol.  29, 
Gent   Dig.   Intoxicating  Liquors,  §{  331-347.] 

2.  CsniiRAL  Law— Trial— Vesdici^-Lottbrt. 
A  jury,  after  agreeing  on  defendant's  guilt, 
but  disagreeing  on  the  amount  of  fine  and  im- 
prisonment, decided  to  ballot  by  writing  an 
amount  for  a  fine  and  number  of  days  for  im- 
prisonment on  oeparate  slips  of  paper  as  a 
ballot,  and  to  divide  the  total  by  the  number 
of  jurymen.  The  result  was  S72.50  fine  and  4'> 
days  in  jaii.  Held  that,  though  the  jury  agre'-d 
to  return  an  even  number,  and  gave  a  verdict 
for  $75  even  and  45  days  in  jail,  it  was  in- 
valid as  based  on  a  lottery. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  200,').] 

Appeal  from  Bell  County  Court;  W.  R. 
Butler,  Judge. 

Jim  Brookman  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

idcMahon  &  Curtis,  Winbourn  Pearce,  and 
W.  W.  Hair,  for  appellant  J.  E.  TanUs, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law.  and  bis 
punishment  assessed  at  a  fine  of  $75  and  43 
days'  Imprisonment  In  the  county  jail ;  hence 
this  appeal. 

Appellant  criticises  the  following  portion 
of  the  court's  charge:  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  tb.it 
the  order  for  the  gallon  of  whisky  given  b.v 
M.  D.  Light  and  taken  by  defendant  as 
shown  by  the  evidence,  was  a  scheme  and 
subterfuge,  and  but  a  plan  and  devise  to  cov- 
er up  a  sale  of  whisky  by  defendant  to  said 
Light,  or  that  said  Light  gave  the  order  as 
shonni  by  the  evidence  for  one  gallon  o( 
whisky  to  defendant  and  did  not  pay  for  the 
same  at  the  time  or  request  or  authorize 
defendant  to  pay  for  same  for  him,  and  the 
defendant  ordered  the  gallon  of  whisky  from 
Archlnhold  of  Waco,  Tex.,  and  voluntarily 
and  without  the  knowledge  or  consent  of  said 
Light  paid  therefor  out  of  his  own  money 
without  being  requested  to  do  so  by  eald 
Light,  and  afterwards  delivered  to  said  Light 
two  drinks  of  whisky  out  of  the  whisky  eo 
ordered  and  paid  for,  and  at  the  time  re- 
ceived from  said  Light  the  sum  of  25  cents 
in  payment  of  said  two  drinks  of  whisky,  in 
either  case  the  order  would  afford  no  pro- 
tection to  defendant  and  he  would  be  guilty 
of  a  sale,  and  if  you  so  believe  you  will  find 
the  defendant  guilty."  It  occurs  to  tis  that 
the  first  portion  of  said  charge  might  be  con- 
sidered defective,  in  that  It  predicates  ap 
pellant's  conviction  on  the  mere  fact  that  If 
the  jury  believe  the  order  for  the  gallon  of 
whisky  for  Light  whs  taken  by  defendant  as 
a  scheme  and  subterfuge  and  a  plan  to  cover 
up  a  sale  of  whisky  by  defendant  to  Light, 
be  would  be  guilty.  We  presume  that  the 
learned  Judge  Intended  to  tell  the  Jury  that. 
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If  tbey  believed  said  statement  was  a  subter- 
fuge, and  that  appellant  made  a  sale  of  tbe 
whisky  to  Light,  he  would  be  guilty.  But  he 
leares  this  matter  of  sale  o£F,  and  begins  with 
bla  next  proposition  by  using  the  conjunction 
"or."  Of  course,  there  must  not  only  be  a  sub- 
terfuge^ for  both  the  Constitution  and  stat- 
ute require,  in  addition  to  the  subterfuge, 
there  must  be  a  sale  in  the  local  option  ter- 
ritory, before  a  conviction  can  follow.  As  to 
tbe  last  portion  of  said  charge  it  appears  to 
be  somewhat  complicated,  ii^  referring  to  the 
facts.  Tbe  jury  should  have  been  instructed 
as  to  what  it  takes  to  constitute  a  sale  in  a 
prohibited  territory,  and  tlien  told.  If  they 
believed  appellant,  on  the  occasion  alleged, 
sold  said  whisky  In  said  territory,  then  he 
would  be  guilty,  ete 

Appellant  also  complains  that  tbe  court 
refused  and  failed  to  give  his  special  request- 
ed Instruction.  In  view  of  the  court's  charge 
No.  6,  we  do  not  believe  that  it  was  necessary 
for  the  court  to  give  the  special  requested  in- 
struction. We  believe  this  adequately  guard- 
ed whatever  defense  appellant's  testimony 
raised. 

Appellant  insists  that  tbe  evidence  does 
not  support  the  verdict  We  are  inclined  to 
disagree  with  him  as  to  this  matter;  but, 
Inasmuch  as  tbe  case  is  reversed,  we  will 
not  discuss  the  evidence. 

The  case  must  be  reversed  because  of  the  ac- 
tion of  the  jury  in  finding  a  verdict,  which  is 
reserved  by  bill  of  exceptions.  After  the  jury 
retired,  the  following  procedure  occurred: 
They  agreed  on  defendant's  guilt,  but  could 
not  agreed  on  the  penalty  to  be  assessed.  Some 
were  for  a  low  flue,  and  some  were  for  the 
limit.  After  they  had  been  out  for  several 
hours,  an  agreement  was  entered  into  with 
each  other  to  write  down  on  a  slip  of  paper 
the  opinion  of  each  as  to  what  punishment 
should  be  assessed,  and  each  would  put  the 
numbers  on  separate  slips  of  paper,  and  de- 
posit the  slips  In  a  hat,  and  after  drawing 
t^ese  slips  out  of  tbe  hat,  they  would  write 
down  these  amounts,  add  them  up,  and  divide 
the  dollars  by  six  and  the  days  by  six,  and 
make  the  result  tbe  verdict.  This  was  done, 
but  a  mistake  occurred  in  the  first  attempt 
by  getting  seven  slips  of  paper  in  tbe  hat 
instead  of  six.  It  was  then  tried  over,  and 
the  result  found  to  be  $72.50  and  45  days. 
After  this  result  was  reached  some  one  sug- 
gested to  make  It  even  money  and  even  days, 
ivhlch  was  agreed  to,  and  the  verdict  was 
then  returned,  $75  and  45  days  In  jail.  It 
seems  to  have  been  understood  that  the  jury 
would  be  bound  by  the  result  of  the  adding 
and  division,  and  the  change  was  only  made 
to  make  an  even  number  of  days  and  dollars. 
We  do  not  understand  that  this  statement 
of  how  the  verdict  was  reached  was  con- 
troverted by  tbe  state.  Under  the  decisions 
of  this  court  this  was  reaching  a  verdict 
by  lottery.  The  mere  fact  that  the  exact 
number  of  days  and  dollars  was  not  returned 
Is  Immaterial  under  the  circumstances  shown 
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by  tbe  testimony.  The  lottery  was  the  real 
basis  of  the  verdict,  and  the  method  adopted 
to  reach  the  verdict.  Driver  v.  State,  37  Tex. 
Cr.  R.  180,  88  S.  W.  1020 ;  Sanders  v.  State, 
45  Tex.  Cr.  R.  518,  78  S.  W.  518. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 


MITCHELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  10, 

1906.) 

1.  HOHIOIDK  —  SeLF-DeFENSK  —  ASSAUI/T  — 

Evidence— IWSTB0CTION8. 

On  a  trial  for  homicide,  the  evidence  held 
to  show  an  assault  by  deceased  on  defendant 
justifying  an  instruction  that  an  assaalt  and 
battery  by  deceased  raising  in  defendant's  mind 
a  reasonable  apprehension  or  fear  of  pain  or 
bloodshed  constituted  adequate  cause. 

2.  Sake— Manslauorteb. 

Where,  prior  to  the  killing,  defendant  and 
deceased  had  been  quarreling  about  a  mule, 
which  quarrel  continued  until  the  shooting  oc- 
curred, prior  to  which  deceased  had  seized  de- 
fendant and  was  about  to  strike  him  with  a 
bottle,  such  facts  were  sufficient  to  raise  the 
issue  of  manslaughter. 

Appeal  from  District  Court,  Hood  County ; 
W.  J.  Oxford,  Judge. 

Bradford  Mitchell  was  convicted  of  man- 
slaughter, and  he  appeals,    -\fflrmed. 

Estee  &  Douglass  and  Jno.  J.  Miner,  for 
appellant  Riddle  &  Keith  and  J.  B.  Tantis, 
Asst.  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  given  three 
years  in  the  penitentiary  on  a  conviction  of 
manslaughter. 

He  Insists  that  the  court  erred  in  charging 
upon  the  law  of  manslaughter,  and  complains 
of  the  following  portion  of  the  charge  In  de- 
fining manslaughter,  to  wit:  "The  following 
are  deemed  adequate  causes:  An  assault 
and  battery  by  the  deceased  raising  in  tbe 
mind  of  the  defendant  a  reasonable  appre- 
hension or  fear  of  pain  or  bloodshed,"  etc. — 
tbe  criticism  that  there  was  no  evidence 
warranting  a  charge  upon  that  issue.  Ap- 
pellant In  his  own  testimony  states,  "De- 
ceased stated  to  me,  'What  are  you  going 
to  do  about  that  mule?'  I  said,  'I've  done 
all  that  is  fair,  and  I  am  not  going  to  do  any- 
thing.' He  reached  down  and  got  a  bottle 
with  his  right  hand,  caught  me  around  the 
neck  with  his  left  band,  raised  the  bottle  up, 
and  says,  'Tou  will  do  something';  and  at 
that  time  I  bad  my  pistol  in  my  belt  in 
front  of  me.  I  just  pulled  it  out  and  put 
tbe  pistol  to  deceased's  side.  Then  he  said. 
'I  will  cave  your  head  in.'  I  then  shot  de- 
ceased. Deceased  had  a  bottle  in  his  right 
hand,  had  the  bottle  by  tbe  neck  with  the 
big  end  raised  about  as  high  as  his  hi*ad, 
and  bad  left  arm  around  my  neck."  Both 
parties  were  sitting  in  a  buggy  together  and 
were  drinking.  This  evidence  clearly  shows 
an  assault.  Furthermore,  the  evidence  shows 
tbe  parties  had  been  quarreling  about  a 
mole  and  were  quarreling  Just  before  the 
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■hooting  occnrred.  The  circmiiBtaiicea  clear- 
ly raise  the  lasue  of  manslanghter. 

The  charge  of  the  court  upoa  self-defense 
Is  also  criticised.  A  careful  perusal  of  the 
same  shows  that  It  presents  both  actual  and 
apparent  danger,  and  the  court  charged  the 
reasonable  doubt.  In  connection  with  eTery 
possible  phase  in  favor  of  the  appellant 
There  Is  no  errm:  in  this  record.  The  ver- 
dict of  the  Jury  is  warranted  by  the  evidence. 

The  Judgment  is  affirmed. 


THOMAS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  16, 
1906.    Rehearing  Denied  Oct.  24,  19060 

HomciDB— Adequatk  Oausb— Evidenob— In- 

STBUOnONS. 

Where,  on  a  trial  (or  homicide,  there  was 
nothing  to  show  that  decedent  assaulted  ac- 
cused or  caused  him  any  pain,  or  the  existence 
of  any  other  statutory  ground  for  adequate 
cause,  an  instruction  authorizing  the  Jury  to 
consider  all  the  antecedent  circumstances  in  con- 
junction with  those  occurring  at  the  time  of  the 
homicide  In  passing  on  whether  accused's  mind 
was  rendered  incapable  of  cool  reflection  was 
correct,  and  not  open  to  the  objection  that  It 
failed  to  define  adequate  cause. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  608.] 

Appeal  from  District  Court,  Falls  County; 
Sam  R.  Scott,  Judge. 

Aaron  Thomas  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
firmed. 

See  85  S.  W.  1154. 

Rice  &  Bartlett  and  Nat  Lewellyn,  for  ap- 
pellant Ceo.  H.  Carter,  Co.  Atty.,  and 
J.  E.  Tantis,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  the  third  appeal  of 
this  case.  In  each  instance  appellant  was 
found  gMllty  of  murder  In  the  second  degree, 
and  upon  this  trial  his  punishment  was  fixed 
at  five  years'  confinement  In  the  penitentiary. 

Appellant  insists  that  the  court  erred  in 
his  charge  on  manslaughter  in  not  defining 
adequate  cause,  and  In  not  telling  the  Jury 
that,  If  his  brothers  bad  been  assailed  by 
deceased,  and  he  was  laboring  under  the 
passion  or  anger  caused  thereby,  be  would 
be  guilty  of  no  higher  offense  than  man- 
slaughter. There  Is  no  Insistence  in  the  evi- 
dence that  deceased  assaulted  appellant  or 
caused  appellant  any  pain  or  bloodshed,  nor 
are  any  of  the  other  statutory  grounds  for 
adequate  cause  suggested.  This  being  true, 
the  charge  of  the  court  which  leaves  to  the 
jury  all  the  evidence  in  the  case  is  sufficient, 
without  stating  tlie  facts  in  evidence  which 
would  constitute  adequate  cause  to  excite 
passion  sufficient  to  render  the  mind  of  de- 
fendant incapable  of  cool  reflection.  Sargent 
V.  State,  85  Tex.  Or.  R.  325,  33  S.  W.  364; 
Lawrence  v.  State  (Tex.  Cr.  App.)  36  S.  W. 
90;  Blanco  v.  State  (Tex.  Cr.  App.)  67  S.  W. 
828.    The  charge  of  the  court  was  very  full 


on  adequate  cause,  authorizing  the  Jury  to 
consider  all  of  the  antecedent  facts  and 
circumstances  In  conjunction  with  those  that 
occurred  at  the  time  of  the  homicide  in  pass- 
ing upon  whether  defendant's  mind  was 
rendered  incapable  of  cool  reflection.  The 
charge  given  has  been  repeatedly  approved 
by  this  court  under  facts  as  adduced  on  the 
trial  of  this  cause. 

There  is  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


JONES    V.    STATE. 

(<>>urt  of  Criminal  Appeals  of  Texas.    Oct  10. 
»06.) 

1.  CanfiNAL  Law— ABoaifKNT  or  Counselt— 
Failubb  of  Accused  to  Tkstift. 

Where,  on  a  trial  for  homicide,  accused  did 
not  testif,v,  the  language  of  the  county  attorney, 
in  referring  to  the  circumstances  surrounding 
the  homicide,  "What  Is  the  testimony  on  the 
part  of  the  defense  to  meet  this?  Why  •  •  • 
they  are  as  silent  as  the  grave,"  was  not  ob- 
jectionable, as  alluding  to  accused's  failure  lu 
testify. 

[Ed.  Note.— For  cases  in  point  see  voL   14. 
Cent  Dig.  Criminal  Law,  {  1672.] 

2.  Sauk— Adhission  or  Confession— Revikw 

— BUX  or  EZCEFTIONS. 

The  error  In  admitting  the  confession  of 
accused  on  trial  for  crime,  on  the  ground  that 
the  same  was  extorted  by  unfair  means,  will 
not  be  reviewed  unless  presented  by  a  bill  of 
exceptions. 

[Ed.  Note.— For  cases  In  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  i  2816,] 

8.  Same— Confession— Advissibiutt. 

Under  Code  Cr.  Proc.  1895,  art  790,  pro- 
viding that  a  confession  shall  not  be  used  unless 
voluntary,  or  unless,  in  connection  with  the  con- 
fession, accused  made  statements  found  to  be 
true,  a  confession  by  accused  charged  with  hom- 
icide committed  for  the  purpose  of  robbery  is  ad- 
missible though  procuKd  oy  improper  means, 
where,  by  means  of  his  statement  the  property 
taken  from  decedent  was  found. 

[Ed.  Note. — For  cases  In   point,  see  voL   14, 
Cent.  Dig.  Criminal  Law,  §§  1223,  1224.] 

4.  Homicide— Tbiai^-Inbtbuctidns. 

Where,  on  a  trial  for  homicide,  there  was 
nothing  to  reduce  It  below  murder  in  the  first 
degree,  an  instruction  stating  that  murder  is 
distinguishable  from  every  other  species  of  hom- 
icide by  the  absence  of  circumstances  reducing 
the  offense  to  negligent  homicide  or  manslaugh- 
ter, or  which  excuse  or  justify  it,  was  not  er- 
roneous for  failing  to  state  the  excusable  or 
mitigating  circumstances,  which  relate  only  to 
the  lower  degrees  of  homicide. 

[Ed.  Note.— For  cases  In  point  see  voL  26, 
C!ent  Dig.  Homicide,  {  646.] 

5.  Same— Mauce  AFOBETHonoHT. 

On  a  trial  for  homicide  committed  for  the 
purpose  of  robbery,  an  instruction  that  every 
person  who  shall  unlawfully  kill  any  human 
being  with  malice  aforethought  shall  be  guilty 
of  murder,  and  requiring,  to  convict  a  Gndin:; 
that  the  homicide  was  committed  by  a  person 
with  a  mind  showing  a  disregard  of  social  duty 
and  bent  on  mischief,  the  existence  of  which 
might  be  inferred  from  acts  or  words  and  In  the 
perpetration  of  a  robbery,  Is  not  objectionable 
as  failing  to  define  malice  aforethought. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26. 
Out  Dig.  Homicide,  S{  587,  588.] 
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Appeal  from  District  Conrt,  McLennan 
County ;   Sam  R.  Scott,  Judge. 

Jesse  Jones  was  convicted  of  murder  In 

the  first  degree,  and  he  appeals.  Affirmed. 

J.  B.  Tantls,  Asst  Atty.  Oen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  con- 
victed of  murder  In  the  first  degree,  and 
his  punishment  fixed  at  death;  hence  this 
appeal. 

The  facts  show  that  appellant  at  the  time 
of  the  alleged  homicide  was  in  the  employ  of 
the  deceased,  who  kept  a  butcher  shop ;  that 
bis  datles  were  to  wait  about  the  market  and 
drive  the  delivery  wagon,  and  thus  he  be- 
came well  acquainted  with  the  habits  of 
deceased.  He  lived  or  stayed  with  a  woman 
about  a  block  and  a  half  from  deceased's 
place  of  business.  On  the  night  in  ques- 
tion appellant  absented  himself  from  the 
place  where  he  lived  from  about  8  to  9:30 
o'clock.  During  this  time  the  circumstances 
show  that  deceased  was  killed  by  being 
knocked  In  the  head  with  an  ax,  and  his 
money,  between  $200  and  $300,  was  taken 
from  his  person. .  The  crime  was  not  discov- 
ered until  the  next  morning,  somewhere  be- 
tween 4  and  6  o'clock,  when  certain  parties 
went  to  deceased's  place  of  business,  and 
found  his  dead  body.  Shortly  afterwards 
appellant  was  arrested,  and,  after  being 
warned,  made  a  confession  implicating  two 
others  with  hlni'i'If  In  the  bomldde,  and  that 
It  was  done  for  the  purpose  of  robbery. 
By  means  of  his  confession  the  money  taken 
from  deceased  was  discovered.  There  waa 
other  testimony  in  the  case  tending  to  cor- 
roborate the  confession  of  the  appellant. 
This  is  a  sufficient  statement  of  the  case. 

Outside  of  the  motion  for  new  trial  there 
!■  one  bill  of  exception,  which  Is  to  the  argu- 
ment of  the  county  attorney.  The  language 
used  in  the  argument  Is  as  follows:  "What 
is  the  testimony  on  the  part  of  the  defoise 
to  meet  this?  [referring  to  the  circumstances 
surrounding  the  homicide.]  Why,  gentlemen, 
they  are  as  silent  as  the  grave,  which  trust 
he  will  soon  fill  [pointing  at  the  defendant]." 
It  Is  Insisted  that  this  was  an  allusion  to 
appellant's  failure  to  testify.  It  does  not 
occur  to  ns  that  the  contention  of  appellant 
is  correct  The  expression  here  used  was 
of  a  very  general  character,  and  it  would  be 
a  strained  conclusion  to  hold  that  it  was  a 
reference  to  appellant's  failure  to  testify. 
Appellant  In  his  motion  for  new  trial  states 
that  the  court  erred  In  admitting  the  con- 
fession of  defendant  to  witnesses  Trice,  TII- 
ley,  and  Walton;  that  the  same  were  ex- 
torted from  defendant  by  unfair  means, 
and  by  putting  him  in  fear  of  mob  violence, 
and  by  promises  of  favor,  etc.,  and  by  putting 
bim  under  the  influence  of  whisky.  It  is  a 
sufficient  answer  to  this  proposition  to  state 
that  this  matter  Is  hot  presented  by  any  bill 
of  exceptions  as  Is  required  under  our  system 
of   procedure.    However,    It    would   appear 


from  an  Inspection  of  the  statement  of  facta 
that,  even  if  It  be  conceded  that  undue  means 
were  used  to  Induce  appellant  to  confess  to 
the  crime,  by  reason  thereof  the  fruits  of 
the  same,  to  wit,  the  money  of  which  deceas- 
ed was  robbed,  was  found,  and  under  our 
statute  this  would  make  the  statement  or 
confession  of  appellant  admissible.  -  Article 
790,  Ckxie  Cr.  Proc.  1895,  and  section  1034  of 
White's  Ann.  C!ode  Cr.  Proc.  and  authorities 
there  cited;  Owens  v.  State,  16  Tex.  App. 
448;  Spearman  v.  State,  34  Tex.  Cr.  R.  279, 
80  S.  W.  229;  Parker  v.  State,  40  Tex.  Cr. 
R.  119,  49  S.  W.  80;  Bargna  v.  State,  68 
S.  W.  997,  5  Tex.  Ct  Rep.  367. 

Appellant  contends  that  the  court  erred  in 
his  definition  of  murder,  to  wit:  "Murder 
Is  distinguishable  from  every  other  species 
of  homicide  by  the  absence  of  circumstances 
which  reduce  the  offense  to  negligent  homi- 
cide or  manslaughter,  or  which  excuse  or 
justify  the  homicide."  We  fall  to  find  any 
error  In  this  definition.  Nor  was  It  necessary 
for  the  court  to  state  the  excusable  or  miti- 
gating circimistances.  There  Is  nothing  in 
this  case  to  reduce  it  below  murder  In  the 
first  degree,  and  the  extenuating  or  mitigat- 
ing circumstances  referred  to  only  relate  to 
lower  degrees  of  felonious  homicide.  This, 
portion  of  the  court's  charge  is  also  objected 
to :  "Every  i)er8on  with  sound  memory  and 
discretion  who  sball  unlawfully  kill  any 
reasonable  creature  In  being  in  this  state, 
witb  malice  aforethought,  either  expressed 
or  Implied,  shall  be  deemed  guilty  of  murder. 
All  murder  committed  In  the  perpetration  of 
robbery  is  murder  in  the  first  degree.  All 
murder  not  of  the  first  degree  Is  murder  of 
the  second  degree."  This  charge  Is  objected 
to  because,  in  the  remainder  of  the  charge, 
murder  in  the  first  degree  is  nowhere  com- 
pletely defined,  nor  is  malice  or  malice  afore- 
thought anywhere  defined.  In  connection 
with  the  charge  there  is  no  stated  definition 
of  malice  or  malice  aforethought.  While  or- 
dinarily the  court  should  define  these  terms, 
and  in  a  case  of  this  gravity  the  Judge 
cannot  be  too  careful,  yet  we  believe  In  the 
court's  charge,  applying  the  law  to  the  facts, 
there  was  a  sufficient  definition  of  m.Tlioe 
aforethought,  which  cured  this  defect.  The 
charge  In  question  required  the  homicide 
to  have  been  committed  "unlawfully,  and 
with  a  mind  which  shows  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief, 
the  existence  of  which  may  be  Inferred  from 
acts  committed  or  words  spoken  and  In  the 
perpetration  of  robbery,  and  with  malice 
aforethought,"  etc.  This  embraces  one  of 
the  definitions  of  malice  aforethought,  and 
under  the  facts  and  circumstances  of  this 
case,  we  believe  was  sufficient  Martinez  v. 
State,  30  Tex.  App.  129,  16  S.  W.  767,  28 
Am.  St  Rep.  895 ;  Hedrlck  v.  State,  40  Tex. 
Cr.  R.  532,  51  S.  W.  252 ;  Rupe  v.  State,  42 
Tex.  Cr.  R  477,  61  S.  W.  929. 

There  being  no  error  in  the  record  requir- 
ing a  reversal,  and  the  facts  showing  a  homi- 
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clde  committed  In  the  perpetration  of  rob- 
bery, evldoitly  oonceiTed  some  time  before 
Ita  execution,  tbe  Judgment  U  affirmed. 


NAVARRO  y.  STATE. 

(Coart  of  Criminal  Appeal*  of  Texas.    Oct  10, 
1906.) 

1.  CBnnNAi,     T^w  —  Tbiai.  —  Chaboe    or 
Weight  of  Evidence. 

In  a  prosecution  for  nnlawfully  carrying  a 
pistol,  an  instruction  cbargine  tbe  statute,  de- 
fining in  general  terms  a  traveler,  and  in- 
forming the  jury  that  defendant  was  only  pro- 
tected as  a  traveler  as  long  as  he  was  engaged 
in  tbe  pursuit  of  bis  journey,  or  some  business 
connected  therewith,  waa  not  a  charge  on  tbe 
weight  of  evidence. 

2.  Weapons— StTFFiciENCT  of  Evidence. 

Under  the  statute  prohibiting  the  carrying 
of  a  pistol,  one  who,  while  a  traveler  on  coming 
to  a  ferry,  ceased  to  be  such,  and  was  not  pro- 
tected by  the  exception  In  favor  of  travelers 
wben,  on  finding  that  he  could  not  cross,  he 
%vent  to  a  neighboring  house,  began  drinking 
whisky,  entered  on  a  carousal,  and  raised  a 
difficulty  with  some  one  in  tbe  house. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Weapons,  §  11.] 

Appeal  from  Red  River  County  Court; 
J.  R.  Kennedy,  Judge. 

Albert  Navarro  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  appeals.  Af- 
firmed. 

W.  W.  Johnson,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDETRSON,  J.  Appellant  was  conrlct- 
ed  of  unlawfully  carrying  a  pistol,  and  bis 
punishment  fixed  at  a  fine  of  $25. 

Appellant  contends  that  tbe  court  com- 
mitted a  material  error  In  Instructing  the 
jury  as  follows:  After  charging  the  stat- 
ute, the  court  proceeds;  "The  foregoing 
statute  does  not  apply  to  persons  traveling, 
as  long  as  they  continue  their  Journey,  and 
are  engaged  In  business  connected  with  their 
journey.  The  word  '-traveler'  Is  used  In  its 
ordinary  sense.  But  this  exemption  does 
not  apply  to  travelers  who  stop  In  their 
journey,  and  engage  in  business  or  pleasure 
not  connected  with  their  Journey.  If  you 
belloTe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  had  on  his 
person  a  pistol,  as  charged;  but  you  should 
further  believe  from  the  evidence,  or  have 
a  reasonable  doubt  of  same  that,  at  the  time 
he  so  had  said  pistol,  he  was  a  traveler, 
pursuing  his  journey,  and  engaged  In  busi- 
ness connected  with  tbe  same,  then  you  will 
acquit  the  defendant  under  first  count  If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  tbe  defendant  had  on 
his  person  a  pistol,  as  charged,  but  that,  at 
the  time  he  so  had  said  pistol,  he  was  a 
traveler,  but  should  you  further  believe  be- 
yond a  reasonable  doubt  that  at  said  time  he 
was  not  In  pursuit  of  his  journey,  or  en- 
gaged In  buslneu  connected  with  bis  Jour- 


ney, then  you  will  find  the  defendant  guilt}', 
and  assess  his  punishment,  etc."  It  occurs 
to  us  that  said  charge  takoi  as  a  whole  is 
not  a  charge  on  tbe  weight  of  evidence;  but. 
In  general  terms,  defines  a  traveler,  and,  bi 
accordance  with  the  decisions  of  this  court. 
Informed  the  jury  that  aM>ellant  was  only 
protected  as  a  traveler  as  long  as  he  wa» 
engaged  In  the  pursuit  of  his  journey,  or 
some  business  connected  therewith.  If  he 
was  not  so  engaged,  he  was  amenable  to  the 
statute.  We  believe  that  the  case,  as  sbown 
by  the  facts,  authorized  the  Jury  to  believe 
that  appellant  was  not  a  traveler  at  the 
time  he  was  found  carrying  a  pIstoL  Con- 
cede there  Is  no  question  that  he  was  a  trav- 
eler when  be  came  to  the  ferry,  going  to 
the  territory;  he  ceased  to  be  such  when  he 
found  that  he  could  not  cross,  and  then  weni 
to  a  neighboring  bouse  and  began  drinking 
whisky,  and  entered  on  a  carousal,  and,  ac- 
cording to  the  testimony  of  tbe  state,  raised 
a  difficulty  with  some  one  at  the  house.  As 
a  traveler,  he  was  protected  while  going  to 
the  ferry,  and  was  protected  In  carrying 
the  pistol  on  bis  return  home;  but,  when  he 
stopped,  turned  aside,  and  began  drinking 
whisky  with  other  people*  and  carousing, 
he  not  was  In  pursuit  of  his  Journey,  and  «- 
gaged  ba  business  connected  therewith;  and, 
consequently,  was  not  protected  by  tbe  ex- 
ception in  favor  of  travelerai 
The  Judgment  Is  affirmed. 


HcKBNZIB  T.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    March 
23,  1906.) 

1.  Cbiminai.   Lawk- Stateuxnt   of   Facts- 
Time  OF  PltlNO. 

The  statement  of  facts  In  a  criminal  case 
was  filed  after  the  20  days  allowed.  It  had 
been  presented  in  ample  time  for  approval  and 
filing  before  the  expiration  of  Ibat  time.  It 
was  conceded  to  be  correct  and  tbe  attortaey 
for  accused  was  not  at  fault  Held,  that  the 
statement  of  facts  would  be  considered  on  ap- 
peal as  if  the  same  had  been  filed  within  the 
time. 

[Ed.  Note.— For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  ff  2876-2880.] 

2.  Homicide— Evidence— IwsTBUCTioNa. 

Where,  on  a  trial  for  homicide,  tbe  stata 
made  out  a  case  of  a  deliberate  killing,  and  ac- 
cused claimed  that  bis  pistol  was  accidentally 
discharged,  an  instruction  in  the  language  ol 
Pen.  Code  1895,  art.  717,  that  the  means  br 
which  a  homicide  is  committed  are  to  be  con- 
sidered In  judging  the  intent,  and  If  the  instm- 
ment  is  not  likely  to  produce  death  it  is  not  to 
be  presumed  that  death  was  designed,  unless 
from  the  manner  in  which'  it  was  used  such  in- 
tention appears,  when  followed  by  an  instruc- 
tion that  no  act  done  by  accident  is  an  offense, 
except  where  there  has  been  a  degree  of  negli- 
gence which  the  law  regards  as  criminal,  and 
where  one  person  involuntarily  kills  another 
purely  by  accident  it  is  not  punishable,  and  if. 
while  accused  was  cleaning  his  pistol,  it  was 


*Appeal  dismissed  October  10,  IMS,  on  account  ot 
death  ot  sppdUnt  during  pendency.  Motion  {or  i*- 
hearing. 
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by  accident  involuntarily  discharged,  infllctinK 
tne  fatal  wound,  lie  could  not  be  convicted,  waa 
not  objectionable  as  militating  against  the  pre- 
sumption of  innocence  and  placing  the  case  in 
the  minds  of  the  jury  adversely  to  accused. 

8.  Sawb— Grade  on  DEasEE  of  Offbhsb— Ev- 

IDENCK— InSTBUCTIONS. 

^Vhere,  on  a  trial  for  homicide,  the  issnea 
were  murder  in  the  first  degree  and  accidental 
homicide,  the  facts  did  not  call  for  a  charge 
either  on  murder  in  the  second  degree  or  maa- 
•laughter. 
Henderson,  J.,  dissenting. 

Appeal  from  District  C!oart,  Dallas  Oonn- 
tj;  E.  B.  Muse,  Judge. 

Essex  McKenzle  was  convicted  of  murder 
to  the  first  degree,  and  he  appeals.    Affirmed. 

J.  E.  Thomas,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  jury  assessed  the 
death  penalty  upon  appellant  for  the  murder 
of  his  wife. 

AffidaTit  is  presented  to  this  court  by  ap- 
pellant's counsel  asking  that  the  statement 
of  facts  be  strlcicen  from  the  record.  The 
statement  of  facts  was  filed  after  the  20 
days  allowed.  Ck>unsel  makes  it  apparent 
from  the  affidavit  that  he  presented  the 
statement  of  facts  in  ample  time  to  have  the 
same  approved  and  filed  before  the  expira- 
tion of  the  20  days,  that  It  is  the  steno- 
gmphic  report  of  the  testimony,  and  on  ex- 
amining the  same  he  found  It  correct,  and 
BO  Informed  the  trial  Judge.  This  occurred 
prior  to  the  expiration  of  the  time  allowed 
for  filing  said  statement  of  facts.  We  do  not 
believe  the  motion  to  strike  out  this  state- 
ment of  facts  is  well  taken.  If  appellant 
Is  deprived  of  his  statement  of  facts,  a  re- 
versal will  follow,  in  order  that  he  may 
have  such  facts  before  the  appellate  court 
when  his  case  finally  reaches  this  court.  But 
the  facts  are  conceded  to  be  correct,  and 
although  filed  after  the  expiration  of  the 
time  allowed,  and  through  no  fault  of  the 
attorneys  for  appellant,  it  was  not  filed  prior 
to  the  expiration  of  such  time.  The  matters 
being  presented  in  this  form,  the  statement 
of  facts  will  be  considered  and  the  case  tried 
as  If  said  statement  of  facts  was  filed  within 
the  time.  The  motion  to  strike  out  the  state- 
ment of  facts  Is  therefore  overruled. 

There  were  two  issues  in  the  case:  First, 
appellant  killed  his  wife  by  deliberately 
shooting  her  with  a  pistol  (the  reasons  giv- 
en in  the  statement  of  facts  are  not  neces- 
sary to  repeat);  and,  second,  Issue  was  made 
by  appellant's  testimony  to  the  effect  that 
be  was  cleaning  his  pistol,  and  it  was 
accidentally  discharged,  inflicting  the  fatal 
wound.  The  court  gave  the  following  charge, 
which  is  a  copy  of  article  717,  Pen.  Code 
180R:  "The  instrument  or  means  by  which  a 
homicide  is  committed  are  to  be  taken  into 
consideration  in  Judging  the  intent  of  the 
party  offending.  If  the  instrument  be  one  not 
likely  to  produce  death,  it  Is  not  to  be  pre- 
sumed that  death  was  designed,  unless  from 


the  manner  in  which  it  was  used  such  in- 
tention evidently  appears."  Appellant  urges 
that  this  charge  operated  prejudicially  to 
him,  and  it  should  not  have  been  given. 
His  reasoning  seems  to  be  that  the  deadly 
character  of  the  weapon  used  was  not  a 
question  iu  the  case;  and  therefore  the 
instruction  wfts  prejudicial  and  militated 
against  the  presumption  of  Innocence,  and 
placed  the  case  In  the  minds  of  the  Jury  ad- 
versely to  him. 

Appellant's  defensive  matter  was  the  ac- 
cidental discharge  of  his  pistol.  If  the  pis- 
tol was  accidentally  discharged,  then,  under 
our  statute  and  the  peculiar  facts  of  this 
case,  we  believe  he  would  not  be  guilty  of 
the  homicide,  at  least  not  of  murder.  Now 
the  question  presents  itself,  does  this  charge 
impinge  his  theory  of  accidental  killing? 
The  state's  case  was  clearly  made  out  of  an 
Intentional  and  deliberate  killing.  From  the 
standpoint  of  the  state's  case,  this  charge 
would  not  be  injurious,  because  It  instruct- 
ed the  Jury  that  it  was  not  to  be  presumed 
that  death  was  designed,  unless  from  the 
manner  in  which  the  instrument  was  used 
such  Intention  evidently  appears.  If  it  evi- 
dently appeared,  the  charge  would  be  correct. 
Furthermore,  every  man  Is  presumed  to  In- 
tend the  consequences  of  his  deliberate  act; 
and  where  a  deadly  weapon  is  used  and  in  a 
manner  calculated  to  effect  the  purpose,  and 
that  purpose  results  in  the  death  of  the 
party,  the  presumption  arising  from  those 
facts  is  almost.  If  not  entirely,  presumed. 
Hatton  V.  State,  81  Tex.  Cr.  R.  686,  21  S.  W. 
679;  Wilson  v.  State,  87  Tex.  Cr.  R.  186, 
88  S.  W.  1013;  Yzagulrre  v.  State,  85  S. 
W.  14,  12  Tex.  Ot  Rep.  266.  So,  viewed 
from  the  standpoint  of  the  state's  testimony, 
this  charge  was  correct  and  could  not  have 
injured  him.  Viewed  from  the  standpoint 
of  appellant's  testimony,  that  the  killing  was 
accidental.  It  occurs  to  us  this  charge  was 
favorable,  because  the  Jury  were  instructed 
there  could  be  no  presumption  against  him 
arising  from  the  use  of  the  weapon  in  regard 
to  the  death  of  the  party,  unless  from  the 
manner  in  which  it  was  used  such  inten- 
tion evidently  appears.  This  it  occurs  to  vn 
would  throw  the  burden  of  proof  upon  the 
state  to  show  the  facts  which  made  his  in- 
tention evident  from  the  facts  introduced  and 
protect  him  in  regard  to  bis  accidental  the- 
ory. In  other  words,  it  rather  had  the  tend- 
ency of  strengthening  his  accidental  theory, 
and  throwing  the  presumption  of  Innocence 
and  the  reasonable  doubt  in  his  favor  more 
strongly  at  that  point  And  viewed  in  the 
light  of  the  subsequent  portion  of  the  charge 
we  think  this  idea  is  strengthened,  for  the 
Jury  are  charged  that  no  act  done  by  ac- 
cident is  an  offense,  except  in  certain  cases 
specially  provided  for,  where  there  has  been 
a  degree  of  carelessness  or  negligence  which 
the  law  regards  as  criminal.  And,  further, 
where  one  person  Involuntarily  kills  another, 
without  malice  aforethought  without  Intent, 
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and  purely  by  accident  or  mlBfortune,  It  la 
not  murder  and  is  not  punisliable  by  law. 
Tliey  are  further  cliarged:  "If  yon  believe 
from  the  evidence  that  while  defendant  was 
cleaning  the  gun  In  question  that  it  was 
by  accident  Involuntarily  discharged  and 
wonnded  L>ula  McKenzle,  from  which  wound 
she  subsequently  died,  yon  cannot  convict 
defendant,  as  charged  in  the  indictment,  bat 
you  should  acquit;  or,  should  you  have  a 
reasonable  doubt  concerning  the  matter,  you 
should  acquit,"  etc.  Taking  these  charges 
together,  we  think  the  defendant  was  not 
only  not  Injured,  but  bis  case  under  the  law 
was  the  more  closely  guarded.  The  court 
not  only  required  the  Jury  to  believe  that 
the  intention  of  appellant  to  kill  must  have 
been  made  evident  by  the  facts  in  regard  to 
the  use  of  the  weapon,  but  further  that,  be- 
fore they  could  convict,  he  was  entitled  to  the 
presumption  of  innocence  and  the  reasonable 
doubt  on  his  theory  of  accidental  discharge 
of  the  pistol.  We  are  therefore  of  opinion 
that  there  was  no  error  in  regard  to  this 
matter. 

The  charge  on  murder  In  the  second  de- 
gree is  criticised,  because  the  court  did  not 
Instruct  the  Jury  In  regard  to  the  terms, 
"mitigate,"  "excuse,"  or  "Justify,"  contained 
In  the  statute;  in  other  words,  failed  to 
charge  on  manslaughter.  We  do  not  believe 
the  evidence  raised  manslaughter.  Nor  was 
there  any  error  In  the  court's  refusal  to 
charge  on  what  would  "excuse,  mitigate  or 
Justify"  the  act  The  court  was  fully  liberal 
In  the  charge  In  giving  murder  In  the  second 
degree,  because  in  our  Judgment  the  facts 
did  not  call  for  a  charge  on  that  phase  of 
homicide.  There  were  two  Issues  only,  and 
they  were  sharply  presented  by  the  facts — 
murder  in  the  first  degree  and  accidental 
homicide.  Wherever  there  is  a  question  as 
to  whether  manslanghter  should  be  given  In 
a  case,  or  there  are  extenuations  or  excuses 
for  the  killing  that  might  have  a  tendency  to 
lower  the  homicide  below  murder  In  the 
first  degree,  then  these  terms  should  be  ex- 
plained, wblct^  Is  usually  done  by  the  court 
giving  a  charge  to  the  Jury  submitting  the 
inferior  degrees  of  homicide.  But  under 
the  facts  of  this  case  manslaughter  was  not 
an  Issne,  nor  was  the  charge  on  murder  in 
the  second  degree,  in  our  Judgment,  called 
for  by  the  facts. 

The  remaining  matters  do  not  present  mat- 
ters of  serious  moment 

The  Judgment  is  aflQrmed. 

HENDERSON,  J.  (dissenting).  A  majority 
of  the  court  hold  there  was  no  error  in  the 
lower  court  giving  the  charge  copied  in  the 
original  opinion,  which  In  my  view  makes 
appellant's  intent  to  kill  depend  on  the  use 
of  a  deadly  weapon.  This  article  is  fre- 
quently given  by  the  courts  In  favor  of  a  de- 
fendant when  he  has  been  attacked  with  a 
deadly  weapon  by  his  antagonist  and  relies 
on  self-defense.    But  the  authorities  appear 


to  hold  that  this  article  717  or  arUcle  51« 
Pen.  Code  1895,  should  not  be  given  against 
a  defendant  Inasmuch  as  the  presumption  of 
Innocence  outweighs  that  of  guilt  arising 
merely  from  the  means  used,  and  it  is  In- 
cumbent upon  the  state  by  legal  evidence  to 
overcome  the  presumption  of  Innocence  and 
establish  the  guilt  of  the  accused  beyond 
a  reasonable  doubt  Black  v.  State,  18  Tex. 
Gr.  App.  124;  Bell  v.  State,  17  Tex.  Cr.  App. 
538;  Spivey  v.  State  (Tex.  Cr.  App.)  77  S.  W. 
446.  In  the  latter  case  appellant  used  a  dead- 
ly weapon  in  a  deadly  manner;  that  la,  he 
shot  and  killed  deceased  with  a  gun.  His 
defense  was  insanity.  This  court  held  that 
the  charge  authorized  the  Jury  to  presume 
appellant's  Intent  from  the  use  of  a  deadly 
weapon  was  improper.  In  the  case  at  bar, 
as  stated  In  the  opinion  of  the  court  the 
issue  was  sharply  drawn  between  the  state's 
theory  of  killing  intentionally  by  shooting 
deceased  with  a  pistol,  or,  as  claimed  by 
defendant  that  the  killing  occurred  by  the 
accidental  discharge  of  the  pistol,  he  not 
intending  to  kill  deceased.  In  my  opinion 
the  efCect  of  this  charge  was  to  instruct  the 
Jury  that  they  could  presume  against  the 
defendant  that  he  hitended  to  kill  deceased 
because  he  used  a  deadly  weapon;  thus 
casting  into  the  scale  against  him  this  pre- 
sumption of  law  on  the  crucial  Issue  In 
the  case.  There  may  be  cases  in  which  It 
would  not  be  error  to  give  such  a  charge 
as  this,  but  I  do  not  believe  that  this  Is  socfa 
a  case. 


CROWDEB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  10. 
1006.    Rehearing  iSenied  Oct  24,  1906.) 

1.  Ceiminai.    Law  —  Entbafiient  —  Thkit  — ' 
What  CoNSTrnrnw. 

Where  the  owner  of  mules,  in  order  to  de- 
tect a  thief,  employed  another  person  as  detec- 
tive to  enconrage  the  thief's  design  and  lead  him 
on,  and  the  act  was  consummated.  It  was  theft, 
provided  such  owner  or  his  agent  did  not  induce 
the  original  intent  on  the  part  of  the  thief. 

[Ed.  Note.— For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  42.] 

2.  Same— SnrFiciENCT  or  Evidence. 

In  a  prosecntion  for  theft  of  mules,  evi- 
dence examined,  and  held  sufficient  to  sustain 
a  conviction. 

Appeal  from  District  Court  Brown  Coun- 
ty; Jno.  W.  Ooodwln,  Judge. 

Cliff  Crowder  was  convicted  for  theft  and 
appeals.     Affirmed. 

Wilkinson  &  Lee,  for  api)ellant  J.  B. 
Yantis,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  Is  for  tiie 
theft  of  mules;  two  years'  confinement  In 
the  penitentiary  assessed  against  appellant 
as  punishment. 

The  evidence  discloses  that  appellant  was 
found  in  possession  of  the  mules  alleged  to 
have  been  stolen,  in  company  with  Andrew 
McMillan  and  Welch.    The  evidence  further 
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flbowa  that  W.  M.  Hopper  and  d.  W.  Hntcbl- 
son  made  a  written  contract  with  Andrew 
McMillan  to  act  as  a  detective  In  order  to 
catch  appellant,  whom  they  believed  had 
been  stealing  their  stock.  By  the  terms 
of  the  contract  with  McMillan  the  latter 
was  to  go  with  John  Welch  and  defendant 
and  steal  a  bnnch  of  stock  and  blow  them 
into  the  officers'  hands,  with  the  understand- 
ing that  McMillan  should  not  be  prosecuted, 
and  should  receive  a  fee  of  $150  tor  his  ser- 
vice as  such  detective.  Seventeen  mules 
and  one  horse  were  taken  by  the  parties. 
However,  appellant's  Insistence  is  that,  un- 
der the  evidence,  the  stock  were  taken  with 
the  consmt  of  the  owner,  Hutchison;  he 
having  Indnced  McMillan  to  go  with  appel- 
lant and  Welch  to  commit  the  theft  Hutchi- 
son testitied  that  it  was  not  his  understand- 
ing that  the  parties  were  to  steal  his  stock. 
In  addition  to  appellant's  contention  that  the 
«Tldence  falls  to  show  a  want  of  consent,  he 
also  submitted  several  special  charges  on 
this  state  of  facts.  These  chaTges  were  giv- 
en In  the  main  charge  of  the  court  The 
court  charged  the  Jury  to  the  effect  that  if 
the  said  McMillan  induced  appellant  to  com- 
mit the  theft  and  that  the  Intent  and  pur- 
pose to  steal  originated  with  and  was  sug- 
gested by  said  McMillan,  It  would  be  a  tak- 
ing with  the  consent  of  the  owner,  Hutchi- 
son, and  they  should  in  that  event  acquit 
appellant  If  an  owner  of  property,  in 
order  to  detect  a  thief,  directs  another  pei^ 
«(m  to  apparently  encourage  the  tblers  de- 
sign and  lead  liim  on,  and  the  act  Is  con- 
summated. It  would  be  theft,  provided  the 
owner  or  his  agent  did  not  induce  the  orig- 
inal Intent  on  the  part  of  the  thief.  Alex- 
ander T.  State,  12  Tex.  544;  Plgg  v.  State, 
43  Tex.  110;  Connor  v.  State,  24  Tex.  App. 
250,  6  a  W.  138;  McOee  v.  State  (Tex.  Cr. 
App.)  66  S.  W.  662;  McAfee  v.  State  (Mo.) 
60  a  W.  83;  U.  S.  V.  Whlttler,  6  Dill.  (U. 
fl.)  635,  40  Fed.  Cas.  No.  16,688;  U.  9.  v. 
Wight  (D.  C.)  38  Fed.  111.  See,  also,  81 
Am.  Dec.  366,  note. 

The  evidence  overwhelmingly  shows  ap- 
pellant's guilt  There  being  no  error  in  the 
mode  and  manner  in  which  appellant  was 
-tried,  the  Judgment  is  affirmed. 


CITY  OF  TYLER  v.  BOYETTB. 

<Conrt  of  Civil  Appeals  of  Texas.     Oct  10, 
1906.) 

Dedicatioh— Plats — Stbektb— Acckftarce. 

Where-  land  Is  platted  and  the  plat  filed 
In  the  county  clerk's  office,  and  lots  are  sold 
according  Uiereto,  tl»re  is  a  dedication  and  ac- 
ceptance of  the  streets,  Testlne  title  thereto 
in  the  city,  witbont  regard  to  the  streets  hav- 
ing been  used. 
■  [Ed.  Note.— For  cases  in  point  see  vol.  16, 
€ent  Dig.  It  34-41,  46,  47.] 

Appeal  from  District  Court;  Smith  (bounty; 
S.  W.  Simpson,  Judge. 


Action  by  the  city  of  Tyler  against  W.  F. 
Boyette.  Judgment  for  defendant  Plaintiff 
appeals.    Reversed  and  rendered. 

R.  P.  Darough,  for  appellant  W.  F.  Boy- 
ette, for  appellee. 

NEIIiL,  J.  This  suit  was  originally  brought 
by  appellant,  a  municipal  corporation,  against 
appellee  for  an  Injunction  to  restrain  him 
from  fencing  that  part  of  Twenty-First  street, 
of  the  city  of  Tyler,  between  Glade  and  Hol- 
land streets,  and  from  using  and  occupy- 
ing said  portion  of  the  street  for  his  private 
benefit  Upon  filing  Ids  answer  the  tem- 
porary Injunction,  which  had  theretofore  is- 
sued, was  dissolved  by  an  Interlocutory  order 
of  the  court  Whereupon  appellant  filed  its 
first  amended  original  petition  in  the  nature 
of  trespass  to  try  title  for  said  part  of  the 
street,  to  which  the  appellee  answered  by  a 
general  denial,  and  specially  pleaded  the 
three,  five  and  ten  year  statutes  of  limita- 
tion. The  case  was  tried  before  the  court 
without  a  Jury,  and  Judgment  rendered  in 
favor  of  appellee^  from  which  this  appeal  is 
prosecuted. 

Evoi  If  the  statute  of  limitations  ran 
against  a  city  in  favor  of  an  occupant  of  a 
portion  of  one  of  her  public  streets,  there  Is 
not  a  scintilla  of  evidence  tending  to  support 
any  of  appellee's  pleas  of  limitation.  The 
questions  of  fact,  then,  are  whethw  the  land 
In  controversy  Is  a  part  of  Twenty-First 
street,  of  the  city  of  l^ler,  and  whether  ap- 
pellee is  a  trespasser  upon  it  The  evidence 
shows,  beyond  controversy  that  H.  H.  Row- 
land, formerly  the  owa&c  of  a  certain  tract 
of  land  upon  which  the  premises  in  contro- 
versy are  situated,  made  a  plat  of  that  por- 
tion of  the  city  of  Tyler  where  the  land  lies, 
laying  the  same  out  in  blocks,  streets,  and 
alleys,  numbering  the  blocks  and  designating 
the  streets  by  name,  and  placed  said  plat 
on  record  In  the  county  clerk's  office  of 
Smith  county.  Intending  to  dedicate  to  the 
city  of  Tyler  the  streets  and  alleys  shown  by 
the  plat  Among  the  streets  so  designated 
on  the  plat  are  Twenty-First,  Olade,  and 
Holland.  After  placing  the  plat  on  record 
he  sold  lots  by  it,  and  tliat  portion  of  the 
land  designated  as  streets.  Including  Twenty- 
First  street,  was  used  as  streets  by  the  pub- 
lia  When  this  plat  was  made  and  recorded 
does  not  appear  from  the  record;  but  it  Is 
apparent  that  It  was  made  long  before  the 
appellee  encroached,  as  hereinafter  stated, 
upon  the  part  of  the  land  in  controversy, 
for  a  witness  who  lives  on  block  51  of  the 
land  designated  by  the  plat,  whose  lot  fronts 
on  Twenty-First  street,  testified  that  he  bad 
been  living  there  16  years,  and  that  Twenty- 
First  street  between  Olade  and  Holland 
streets,  bad  been  used  as  a  street  all  the 
time  he  lived  there  until  the  time  Boyette 
closed  It  up. 

The  appellee  owns  block  25,  designated  on 
the  plat  made  by  Rowland.  Twenty-First 
street  runs  east  and  west  Just  north  of  aaid 
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block  between  Olade  and  Holland  streets, 
which  Intersect  It  at  right  angles.  A  fence, 
marking  the  north  boundary  line  of  block 
26,  was  on  the  south  boundary  line  of  Twen- 
ty-First street  before  Boyette  bought  the 
block.  In  1904,  after  appellee  bad  owned  the 
block  a  little  while,  he  moved  the  fence  from 
where  it  was  and  placed  it  on  the  north 
boundary  line  of  Twenty-First  street,  inclos- 
ing said  street  between  Olade  and  Holland 
streets.  PreTlons  to  that  time  Twenty-First 
street  was  opened,  and  had  been  ever  since 
the  Rowland  addition  of  the  city  was  platted 
and  laid  off  and  lots  sold  by  it  Ind^d,  the 
appellee  in  his  sworn  answer,  which  was  In- 
troduced in  evidence,  to  appellant's  petition 
for  an  injunction,  admitted  that  during  the 
year  1904  he  closed  up  and  fenced  that  part 
of  Twenty-First  street,  of  the  city  of  Tyler, 
Tex.,  between  Glade  and  Holland  streets,  a 
distance  of  about  300  feet,  and  at  said  time 
moved  bis  fence  from  its  north  boundary  line, 
80  as  to  make  the  north  boundary  line  of  the 
street  the  north  boundary  line  of  his  prem- 
ises. It  is  true  that  the  appellee  testified 
that  the  portion  of  the  street  which  he  so  In- 
closed was  never  used  as  a  street  by  the  pub- 
lic. But  Inasmuch  as  his  testimony  shows 
that  he  was  away  from  Tyler  from  1805  to 
1903,  such  testimony  is  of  little,  if  any,  value. 
However,  under  the  law  as  we  understand 
it,  it  is  a  matter  of  no  moment  whether  such 
part  of  the  street  was  used  by  the  public  or 
not ;  for  the  proposition  "that  when  an  owner 
of  land  lays  out  and  establishes  an  addition 
to  a  city,  and  makes,  exhibits,  and  files  in 
the  county  clerk's  office  a  plat  of  said  land, 
Inclndlng  In  the  plat  streets  and  alleys,  and 
sells  the  lots  with  clear  reference  to  that  plat, 
the  purchasers  of  the  lots  acquire,  as  appur- 
tenant to  their  lots,  every  easement,  privilege, 
and  advantage  which  the  plat  represents  as 
belonging  to  them,  as  part  of  the  town,  and 
title  vests  in  the  city  in  order  that  it  may 
keep  said  streets  in  such  a  condition  as  that 
the  traveling  public  may  with  safety  pass 
over  and  along  said  streets,"  asserted  by  ap- 
pellant's counsel  under  its  first  and  only  as- 
signment of  error,  is  too  well  settled  In  this 
state  to  admit  of  question.  City  of  Corsicana 
T.  Zom  (Tex.  Sup.)  78  S.  W.  924;  Heard  v. 
Connor  (Tex.  Civ.  App.)  84  S.  W.  606;  San- 
bom  V.  (3ity  of  AmariUo  (Tex.  Civ.  App.)  93 
S.  W.  478,  and  authorities  there  cited. 

In  view  of  the  facts  and  law  applicable 
thereto,  as  stated,  the  district  court  should 
have  rendered  judgment  in  favor  of  appel- 
lant Wherefore  its  judgment  is  reversed, 
and  judgment  here  rendered  in  favor  of  the 
city  of  Tyler  for  the  land  in  controversy. 


TEAGUB  V.   RYAN. 

(Court  of  Civil  Appeals  of  Texas.    Oct  6,  1006.) 

Execution  —  Claim  op  Pbopertt  —  Trial — 
Value  of  Use. 

Where  a  claimant  of  property  levied  on  ob- 
tained the  same  from  the  sheriff,  and  in  pro- 


ceedings for  the  trial  of  the  right  of  property 
claimant  was  defeated,  it  was  error  for  the 
court  to  omit  to  adjudge  the  value  of  the  nse 
of  the  property  necessary  to  be  tendered  in  case 
claimant  desired  to  retom  the  property  nnim- 
paired,  together  with  damages  and  costs  in  sat- 
isfaction ot  the  jadgment  as  aatliorixed  by  Bev. 
St  1895.  art  4845. 

Appeal  from  District  (Tourt,  Hardin  (boun- 
ty; L.  B.  Hightower,  Judge. 

Proceedings  for  the  trial  of  right  of  prop- 
erty between  Xavler  Ryan  and  T.  S.  Teague. 
From  a  Judgment  In  favor  of  the  former,  the 
latter  appeals.    Reversed  and  remanded. 

Eobt  B.  Breeding,  for  appellant  Xavier 
Ryan,  in  pro.  pet. 


OILL,  C.  J.  Xavler  Ryan  having  had  an 
execution  levied  upon  certain  personalty  as 
the  property  of  one  Zierath,  the  defendant 
In  the  Judgment  out  of  which  the  execution 
Issned,  T.  S.  Teague  filed  a  claimant's  oath 
and  bond  under  the  statute  governing  pro- 
ceedings In  trial  of  right  of  proi)erty.  Others 
Intervraied  in  the  proceeding  setting  up  like 
claim  in  behalf  of  themselves,  but  as  their 
interventions  were  dismissed,  and  they  have 
not  appealed,  no  further  reference  to  their 
claim  is  necessary.  The  court  tried  the  cause 
npob  issues  made  up  between  Teagne  and 
Ryan,  and  rendered  Judgment  in  favor  of 
Ryan  for  $1,600,  the  adjudged  value  of  the 
property ;  6  per  cent  interest  on  that  amonnt 
from  the  date  of  the  claim,  and  10  per  cent, 
on  that  amoiut  as  damages.  The  Judgment 
further  expressly  provided  that  the  officer 
should  not  accept  the  returned  property  in 
satisfaction  of  the  iudgment  unless  the  ten- 
der was  accompanied  by  the  payment  of  costs, 
the  damages  adjudged,  and  a  sum  equal  to 
the  reasonable  value  of  the  rent  and  hire  of 
the  property  during  the  time  it  had  been  in 
the  hands  of  the  claimant  The  amount  of 
this  item  was  not  adjudged. 

The  claimant  has  appealed,  and  offers  sev- 
eral assignments  of  error  for  our  determina- 
tion. One  of  these  Is  to  the  effect  that  the 
court  erred  in  failing  to  adjudge  the  amount 
of  the  rent  and  hire  necessary  to  be  tendered 
in  case  appellant  desired  to  return  the  prop- 
erty unimpaired  together  with  damages  and 
costs  in  satisfaction  of  the  Judgment,  as  the 
statute  provided  he  might  do. 

We  were  first  Inclined  to  think  the  Jadg- 
ment might  be  affirmed  notwithstanding  this 
assignment,  on  the  theory  that,  as  the 
amount  of  the  rent  and  hire  had  not  been 
adjudged,  that  part  of  the  Judgment  could 
be  treated  as  a  nullity  to  the  appellee's  loss. 
We  were  also  Impressed  with  the  force  of  the 
suggestion  that  tiie  judgment  recited  ail  that 
the  statute  required  It  to  recite.  That  the 
statute  did  not  require  the  determination  by 
the  judge  of  the  value  of  the  rent  and  hire, 
but  passed  that  to  the  oflicer  to  be  detet^ 
mined  when  the  property  should  be  tendered, 
just  as  he  must  determine  for  himself  whether 
the  property  when  tendered  is  in  as  good  oobt 
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V'orth  Pnb.  Co.  y.  Hitson  &  Reed,  80 
:,  14  S.  W.  843,  wherein  Chief  Justice 
said,  speaking  to  the  same  point: 
dgment  sbonld  also  have  fixed  the 

the  use  of  the  property  In  controver- 
*  *  The  court  should  determine 
e  of  the  use  of  the  property,  •  •  • 
e  the  claimant,  if  be  should  wish  to 
the  property  In  satisfaction  of  the 
it,  as  provided  by  Rev.  St.  1895,  art 

know  what  amount  he  is  required 
or  the  use  of  such  property  up  to  the 
the  Judgment" 

oint  is  well  taken,  and  requires  that 
;ment  be  reversed  and  the  cause  re- 

and  It  Is  so  ordered.    The  other  as- 
ts  are  without  merit. 
Bed  and  remanded. 


'.  HOUSTON  ICE  &BEBWINO0O.* 

of  Civil  Appeals  of  Texas.    Oct  6, 
-    Rehearing  Denied  Oct  18.  1906.) 

-JtTBIBDIOnOH— AmoTJMT    IN    CONTBO- 

!  district  court  has  no  jurisdiction  of 
ihment  proceeding  in  which  only  $7.75 
led  in  a  suit  against  a  foreign  corpora- 
that  amonnt  as  a  debt  and  for  unliqui- 
images  for  (2,000,  where  the  corpora- 
lot  brought  before  the  court  so  that  per- 
idgment  may  he  rendered  against  it 
^ote.— For  cases  in  point,  see  toL  18, 
ig.  Courts,  i  423.1 

il  from  District  Court  Harris  Coun- 
E.  A«be,  Judge. 

o  by  A.  B.  Meek  against  the  Meek 
ly.  In  which  the  Houston  Ice  &  Brew- 
npany  was  summoned  as  garnishee, 
judgment  dismissing  the  garnishment 
logs,  plaintiff  appeals.    Affirmed. 

Meek  and  W.  H.  Haynes,  for  appel- 
taker,  Botts,  Parker  &  Garwood,  for 


kSANTS,  J.  Appellant  filed  suit  in  a 
court  of  Harris  county  against  the 
k>mpany,  a  foreign  corporation  hav- 
domlcUe  in  the  state  df  Ohio,  on  a 
or  $2,007.75.  Of  the  amonnt  dalm- 
>  was  alleged  to  be  due  appellant  on 
act  of  employment,  snd  the  remain- 
00  was  claimed  as  unliquidated  dam- 
used  by  the  breach  by  the  defendant 
contract.  This  petition  alleges  that 
endant  Is  a  foreign  corporation,  and 
§  no  allegation  that  It  has  a  repre- 
'e  in  this  state  upon  whom  service  of 
could  be  had,  and  the  record  fails 
'  service  of  any  kind  upon  the  defend- 
t  the  time  this  suit  was  filed  appel- 
;>plted  for  and  obtained  a  writ  of 
ment  against  the  appellee.  The  ap- 
>n  and  affidavit  In  garnishment  al- 
it  the  original  defendant  was  Indebted 
ellant  In  the  sum  of  $7.75,  and  con- 

at  error  denied  by  Supreme  Court  Nov.  14, 1806. 


accompanied  by  a  bond  executed  in  accord- 
ance with  the  statute  for  the  sum  of  $15.50. 
The  writ  of  garnishment  was  Issued  and 
served  upon  appellee  on  April  7,  1905.  At 
the  succeeding  June  term  of  the  court  appel- 
lee filed  a  motion  to  abate  the  writ  of  garn- 
ishment on  the  ground  that  the  proceeding 
showed  upon  its  face  that  the  court  was 
without  Jurisdiction  to  hear  and  determine 
the  matters  -in  controversy,  and  subject  to 
this  motion  filed  an  answer  admitting  that 
It  was  indebted  to  the  defendant  in  the 
sum  of  $561.90.  The  motion  to  abate  was 
sustained  by  the  trial  court,  and  from  a 
Judgment  dismissing  the  proceedings  this 
appeal  is  presented. 

Under  an  appropriate  assignment  of  er- 
ror the  appellant  presents  the  following  prop- 
osition, upon  which  he  contends  the  Judg- 
ment of  the  trial  court  should  be  reversed: 
"In  a  suit  on  a  liquidated  demand  Joined 
with  an  unliquidated  demand  against  a  non- 
resident defendant,  and  gamlshmrat  against 
resident  garnishee,  and  garnishee  answers 
that  it  Is  indebted  to  defendant,  the  amount 
of  such  indebtedness  is,  as  it  were,  brought 
into  and  Is  In  the  custody  of  the  court,  and 
the  court  has  the  right  to  adjudicate  the 
entire  cause  of  action,  and  apply  the  amount 
that  garnishee  is  Indebted  to  defendant  to 
the  payment  of  such  Judgment  as  plaintiff 
is  entltied  to  recover  against  defendant, 
whether  such  Judgment  IB  on  the  liquidated 
or  unliquidated  portion  of  plaintlfTs  claim. 
Jurisdiction  having  once  attached,  the  court 
retains  Jurisdiction  for  all  purposes." 

It  may  be  conceded  as  a  general  rule  that 
when  a  plaintiff  brings  a  suit  upon  two  or 
more  causes  of  action  which  are  properly 
Joined,  and  the  sum  of  the  claims  is  an 
amount  within  the  Jurisdiction  of  the  court, 
he  may,  if  otherwise  entitled  thereto,  ob- 
tain a  writ  of  garnishment  upon  any  one  of 
his  claims  or  causes  of  action  notwithstand- 
ing the  fact  that  such  claim  Is  for  an  amonnt 
below  the  Jurisdiction  of  the  court  in  which 
the  suit  Is  brought  Tbis  rale,  however.  Is 
necessarily  limited  to  cases  in  which  the- 
conrt  has  potential  Jurisdiction  of  the  suit, 
and  such  Jurisdiction  can  only  be  acquired 
by  proceedings  In  rem,  which  seek  to  bring 
the  subject-matter  of  the  suit  of  value  suffi- 
cient to  give  Jurisdiction  Into  court,  or  by 
service  upon  the  defendant  sufficient  to  give 
the  court  Jurisdiction  of  his  person.  Tbis 
record  does  not  disclose  such  a  case,  but,  on 
the  contrary,  It  appears  from  the  face  of 
the  proceedings  that  the  only  portion  of  the 
claim  against  the  defendant  upon  which  an 
attachment  or  garnishment  could  issue  Is 
the  $7.75  claimed  as  debt,  the  remainder  of 
the  claim  being  for  unliquidated  damages, 
and  that  the  defendant  is  beyond  the  Jur- 
isdiction of  the  court  and  no  service  can  be 
had  which  would  bring  it  before  the  court 
so  that  personal  Judgment  could  be  rendered 
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against  It.  Tbe  gamlgbment  proceedings 
only  attached  a  sofflcleot  amount  of  tbe 
indebtedness  dne  the  defendant  by  tbe 
garnishee  to  satisfy  the  claim  for  $7.75; 
and,  that  amount  being  below  tbe  Jurisdic- 
tion of  tbe  court,  tbe  proceedings  must  fall. 

We  think  tbe  jndgmoit  of  the  court  be- 
low should  be  affirmed,  and  it  is  so  ordered. 

AfQrmed. 


HAM  r.   HAYWARD  LUMBER   CO. 

<Gourt    of    Civil    Appeals    of    Texas.    Oct    8, 

1906.    Rehearing  Denied  Oct.  23,  1906.) 

1.  Mabteb  ahd  Skbtant— Sati  Appliances— 

Duty  to  Fusrish. 

A  master  most  use  ordinary  care  to  famish 
for  his  servants  safe  tools  to  worlc  with,  and  is 
responsible  for  the  proximate  consequences  of 
his  failure  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {(  173,  178.] 

'2.  Same— Neoliokrcb— QuEsnoK  fok  Jubt. 

In  an  action  for  injuries  to  an  employs 
in  consequence  of  a  dolly  bar  used  in  the  con- 
straction  of  a  smokestack  falling  on  him,  evi- 
dence held  to  require  the  submission  to  the  jury 
of  the  questions  whether  the  accident  was  caused 
by  the  improper  structure  of  the  dolly  bar  or 
toe  insecure  condition  thereof  while  in  use. 

[Ed.  Note.— For  cases  In  point  see  vol.  Si, 
-Cent  Dig.  Master  and  Servant,  |  1016.] 

Appeal  from  District  Court,  Nacogdoches 
'County. 

Action  by  J.  H.  Ham  against  tbe  Hay- 
ward  Limiber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

T.  B.  Lewis  and  Mlms  &  Strang,  tor  ap- 
pellant   Harry  P.  Lawtber,  for  appellee. 

REESE,  J.  J.  H.  Ham,  employed  by  tbe 
Hayward  Lumber  Company  as  a  common 
laborer,  was  engaged  in  assisting  in  the 
■erection  of  a  smokestack  for  bis  employer. 
His  business  was  to  send  up  from  tbe  foot 
of  tbe  smokestack  sections  of  the  stack,  as 
they  were  needed,  to  the  man  at  the  top,  to 
be  used  in  building  up  the  stack.  One  Mul- 
llns  was  engaged  in  the  work  at  tbe  top  of 
-the  stack.  His  business  was  to  assist  In 
"bucking  tbe  rivets,"  that  Is,  to  put  tbe 
'bolts  and  rivets  through  tbe  boles  In  tbe 
sections  of  the  stadc,  and  then  to  bold  a 
piece  of  Iron  called  a  "dolly  bar"  against 
the  rivets  on  the  outside,  while  men  on  the 
inside  rlreted  then^  with  hammers.  Tbe 
dolly  bar  in  use  for  tbe  work  was  a  piece 
of  Iron  or  steel  about  S%  Inches  wide  ana 
about  18  Inches  long,  and  weighing  40  or 
60  pounds.  It  had  a  V-sbaped  cut  In  It, 
about  the  middle,  shaped  like  this  l^^^l 
which  extended  about  two-thirds  of  the  way 
through  tbe  bar.  A  rope  was  tied  around 
the  bar  by  a  slip  knot  at  this  cut,  which 
passed  through  a  hook  higher  up,  and  came 
down  and  was  tied  in  the  noose  or  knot 
around  the  dolly  bar.  This  held  the  dolly 
bar   In   place   opposite   the    rivets    against 


which  it  was  pressed,  and  held  by  the  work- 
men engaged  in  that  work  (in  the  present 
case.  Mulllns)  while  the  rivets  were  fasteneo 
with  hammers  by  tbe  laea  on  the  inside  of 
tbe  stack.  Tbe  dolly  bar  thus  suspended 
would  be  above  and  over  tbe  place  where 
Ham  was  required  to  work  on  tbe  ground, 
at  the  foot  of  the  stadt  At  the  time  of  t&t 
accident  hereinafter  referred  to  tbe  smoke 
stad£  had  been  built  up  about  30  or  40  feet 
high.  Tbe  iron  used  in  "bucking  tbe  rivets" 
Was  not  a  regular  dolly  bar,  and  was  simply 
a  piece  of  iron  or  steel  picked  up  and  used 
for  that  purpose.  There  Is  such  an  Instru- 
ment as  a  dolly  bar  specially  made  for  that 
purpose,  which  has  a  ring  In  It  about  where 
the  cut  was  in  this  bar.  In  which  the  rope 
Is  fastened  that  suspoids  the  bar  when  In 
use.  Tbe  entire  ai^iaratus  used  upon  this  oc- 
casion consisted  of  tbe  bar  of  iron,  tbe  rope 
tied  around  it  and  the  ovo'bead  book  upon 
which  the  rope  was  bung.  On  the  15th  day 
of  October,  1904,  while  the  men  employed  in 
erecting  tbe  smokestack  were  oigaged  In 
tbe  work,  J.  H.  Ham  being  on  the  ground 
at  the  foot  of  tbe  stack,  and  Mulllns  at  the 
top  of  and  outside  of  the  stack,  in  a  "chair 
or  buggy"  placed  there  for  him  to  sit  in 
while  holding  the  dolly  bar  against  tbe  riv- 
ets, tbe  dolly  bar  in  some  way  was  loosened 
from  the  rope  and  fell,  rebounding  and 
striking  Ham  on  the  legs  and  injuring  him. 
This  suit  Is  brought  by  said  Ham  (appellant) 
against  tbe  Hayward  Lumber  Company  (ap- 
pellee) to  recover  damages  for  such  Injuries. 
It  is  alleged  that  the  dolly  bar  or  piece 
of  iron  used  as  such  was  not  a  proper  tool 
for  the  purpose,  but  was  insecure  and  dau- 
gerous  to  the  workmen  situated  as  appellant 
was;  that  appellee  was  negligent  in  furnish- 
ing such  a  tool  and  apparatus  to  work  with ; 
and  that  the  falling  of  the  dolly  bar  and  ap- 
pellant's consequent  injury  were  proximate- 
ly caused  by  the  improper  and  insecure 
character  of  tbe  dolly  bar.  Appellee  plead- 
ed general  denial,  contributory  negligence, 
and  assumed  risk,  and  also  negligence  of  the 
fellow  servants  of  appellant  TTpon  the  evi- 
dence the  court  Instructed  a  verdict  for  ap- 
pellee, and  from  the  Judgment  for  appellee 
this  appeal  Is  presented.  The  action  of  the 
court  In  directing  a  verdict  is  assigned  as 
error. 

The  principle  of  law  that  the  master  Is 
required  to  use  ordinary  care  to  furnish  for 
his  servants  a  safe  place  in  which  to  work 
and  safe  tools  to  work  with,  and  is  respon- 
sible for  tbe  proximate  consequences  of  his 
failure  to  do  so.  Is  not  controverted  by  ap- 
pellee, but  It  is  claimed  that  there  was  no 
evidence  introduced  to  authorize  the  submis- 
sion of  the  case  to  the  Jury  upon  the  Issue 
that  the  accident  by  which  appellant  was  in- 
jured was  caused  by  the  Improper  structure 
of  the  iron  used  as  a  dolly  bar,  or  the  im- 
proper and  Insecure  condition  of  the  ap- 
paratus   being    used.    There    was   evidence 
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tending  to  show  that  this  dolly  bar  was  not 
a.  safe  tool  or  apparatus  to  use  for  the  pur- 
pose, that  It  was  insecure  and  dangerous, 
and  that  complaint  had  been  made  to  the 
■representatlTe  of  the  master  of  these  facts 
without  etfect,  other  than  a  direction  to  con- 
tinue to  use  it  There  was  also  evidence 
which,  if  true,  tended  to  show  that  the  ac- 
'Cident  was  caused  by  the  Improper  and  in- 
secure construction  of  the  dolly  bar  as  a 
tool  or  Implement  for  the  purpose  for  which 
It  was  being  used,  and  would  not  have  oc- 
curred If  a  proper  tool  had  been  used.  It 
is  true  that  all  of  this  evidence  was  strong- 
ly controverted  by  appellee,  but  we  are  ot 
the  opinion  that  the  evidence  Introduced  on 
-the  part  of  appellant  was  sufficient  to  re- 
-quire  the  submission  of  the  Issue  to  th«. 
Jury  upon  proper  instructions,  and  that  the 
■court  committed  error  In  instructing  a  ver- 
■dict  for  api)ellee.  It  is  not  necessary  in  this 
opinion  to  further  discuss  the  evidence. 
Wood's  Master  and  Servant,  |  405. 

For  the  error  Indicated,  the  Judgment  is 
'reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


URQUHART  et  al.  v.  SANER. 

<Court  of  Civil   Appeals   of  Texas.    Oct   24, 
1906.) 

On  Rehearing.    Overruled. 

For  former  opinion,  see  94  S.  W.  902. 

KEY,  J.  As  it  was  agreed  in  the  state- 
-ment  of  facts  that  the  statement  made  out 
Ijy  appellant  A.  M.  Urquhart  was  to  be  con- 
sidered as  If  verified  by  him,  the  writer 
was  mistaken  in  stating  in  the  opinion  that 
appellants'  liability  was  shown  by  uncon- 
troverted  testimony.  However,  appellee  sub- 
mitted testimony  which,  if  true,  showed  that 
appellants  were  liable  for  the  amount  re- 
covered. 

The  motion  for  rehearing  has  received 
proper  consideration,  and  !■  hereby  over- 
Tuled. 


COMMERCIAL  TELEPHONE  CO.  r. 
DAVIS. 

KConrt  of  Civil  Appeals  of  Texas.    June  28, 
1900.     Rehearing  Denied  Oct  25,  1906.) 

"1.  Tbial—Instkuctions— Assumed  Facts. 

Where  there  was  no  issue  raised  by  the  ev- 
idence as  to  the  fact  that  there  had  l>een  an 
accident  and  that  plaintiCF  had  sastained  in- 
juries therein,  it  was  not  error  for  the  court 
to  assume  such  facts  in  giving  its  instructions. 
fEd.  Note.— For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  «  432-434.) 

2.  Damaoes  —  Peksonal     Injttbibs  —  Exces- 

SIVENR89. 

Plaintiff,  a  lawyer,  waa  thrown  from  bis 
horse  by  reason  of  defendant's  negligence  in 
stringing  a  telephone  wire  across  a  highway. 
Plaintiff  sustained  a  "green  stick"  fracture  of 
-the  jaw,  and  his  lip  was  torn  loose  and  lacerated 


on  the  inside.  His  neck  was  also  injured,  and 
he,  testifying  more  than  a  year  after  the  injuiy, 
stated  that  at  the  time  of  the  the  trial  he  could 
not  tarn  his  head  without  turning  his  entire 
body,  or  move  it  at  all  without  pain,  that  be 
suffered  pain  at  all  times,  and  that  his  chin 
was  partially  paralyzed,  and  the  muscles  and 
ligaments  injured.  Held,  that  a  verdict  for 
$5,000  was  not  so  excessive  as  to  indicate  that 
it  was  the  result  of  passion  and  prejudice. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Damages,  H  372,  374.] 

Appeal  from  District  Coui>t,  Chambers 
County;   L.  B.  Hlghtower,  Judge. 

Action  by  J.  R.  Davis  against  the  Com- 
mercial Telephone  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stevens  &  Pickett,  for  appellant  Mar- 
shall &  Marshall,  for  appellee. 

REESE,  J.  J.  R.  Davis  Instituted  this 
suit  against  the  Commercial  Telephone  Com- 
pany to  recover  $30,000  damages  for  personal 
injuries.  It  is  alleged  that  while  plaintiff 
was  riding  along  the  public  road  from  Lib- 
erty to  Wallisvllle  his  horse  became  entan- 
gled In  a  telephone  wire  put  up  by  defendant 
across  said  public  road,  and  which  It  bad 
negligently  allowed  to  be  down,  resulting 
In  plaintiff  being  thrown  from  his  horse, 
and  receiving  the  injuries  of  which  he  com- 
plains. There  was  a  verdict  for  plaintiff 
for  $5,000,  from  the  judgment  upon  which 
defendant  appeals. 

It  is  assigned  as  error  that  In  its  charge 
the  court  assumed  the  existence  of  certain 
material  facts  about  which  there  was  a 
controversy.  The  assignments  presenting 
the  question  do  not  specify  what  particular 
facts  were  so  Improperly  assumed,  nor  does 
the  statement  thereunder  enlighten  us  upon 
this  point  The  only  facts  which  can  be 
said  to  have  been  assumed  are  the  accident 
and  Injury  to  the  appellee.  There  was  no  er- 
ror in  assuming  that  there  had  been  an  ac- 
cident to  appellee,  and  that  he  had  sustained 
Injuries  thereby.  There  was  no  issue  raised 
by  the  evidence  as  to  these  facts.  Three 
witnesses  testified  for  appellee  with  regard 
to  such  accident  and  Injuries,  all  agreeing  In 
their  testimony,  and  the  testimony  is  not 
controverted  in  any  particular  on  this  point 
"Where  there  is  no  confilct  In  the  testimony, 
and  no  room  to  doubt  or  to  hesitate  as  to 
a  matter  of  fact  in  issue,  the  Judge  in  his 
charge  ought  not  to  assume  that  it  Is  or  may 
be  doubtful.  •  •  •  Where  the  evidence  to 
a  fact  is  positive,  and  not  disputed  or  ques- 
tioned, it  is  to  be  taken  as  an  established 
fact,  and  the  court  should  proceed  upon  that 
basis."  Wintz  v.  Morrison,  17  Tex.  388,  67 
Am.  Dec.  658.  The  issue  as  to  whether  the 
accident  was  caused  by  the  negligence  of  ap- 
pellant was  submitted  to  the  jury  by  proper 
instructions,  and  especially  by  a  charge 
given  at  the  request  of  appellant 

Appellant  also  complains  that  the  damages 
allowed  by  the  verdict  and  judgment  are 


Digitized  by 


Google 


940 


M  SOUTHWESTEKN  REPORTEB. 


(Tex. 


excessive.  The  anionnt  appears  to  ns  to  be 
▼ery  large,  and  we  have  had  mnch  difficulty 
in  determining  whether  It  is  not  so  mnch  so 
that  the  Terdlct  should  not  be  allowed  to 
stand.  There  is,  however,  nothing  In  tbe 
record,  except  the  amount  of  the  damages 
awarded,  to  Indicate  that  tbe  Jury  were  In- 
fluenced by  anything  except  their  honest 
Judgment  as  to  tbe  extent  and  seriousness 
of  aptiellee'B  Injuries,  and  the  amount  of 
pbysicai  and  mental  sufCering  undergone  by 
him  in  consequence  thereof.  Appellee  is  a 
lawyer,  and  It  appears  that  he  has  sustained 
a  fracture  of  the  Jaw,  which  the  medical 
witness  calls  a  "green  stick"  break,  by  wbicti 
is  meant,  as  explained  by  him,  a  crack  wltb- 
ont  any  separation  of  the  bone,  and  also 
tliat  tbe  lip  had  been  tmn  loose  and  lacerated 
on  the  inside.  There  was  considerable  Injury 
to  the  neck,  from  which  appellee  testified 
that  be  was  still  snffering  at  the  time  of  the 
trial,  more4han  a  year  after  the  injury  was 
received,  and  that  he  could  not  tarn  his 
head  without  taming  Us  entire  t>ody,  or 
move  It  at  all  without  pain.  Appellee  testi- 
fied that  from  this  injury  he  suffered  pain 
all  tbe  time,  and  at  times  seriously;  that  his 
chin  was  partly  paralyzed,  and  the  muscles 
and  ligaments  Injured.  The  testimony  of 
the  medical  man  is  uncertain  and  Indefinite, 
but  appellee  himself  testifies  quite  positively 
about  his  Injuries,  and  the  pain  he  has  suf- 
fered and  Is  still  suffering,  and  his  testimony 
is  not  attempted  to  be  controverted. 

After  a  most  carefnl  examination  of  tbis 
testimony,  our  conclusion  is  that,  while  tbe 
verdict  appears  to  ns  to  be  for  a  larger 
amount  than  should  have  been  awarded,  we 
are  unable  to  say  that  It  Is  so  excessive 
as  to  indicate  that  it  is  the  result  of  pas- 
sion or  prejudice  on  the  part  of  tbe  Jury,  or 
other  Improper  influences,  which  we  must 
find  before  we  can  properly  substitute  our 
Judgment  for  that  of  the  Jury  In  tbe  matter. 
Railway  Co.  v.  Smith,  65  Tex.  173.  This 
Is  especially  true  in  view  of  the  fact  that 
the  verdict  has  undagone  the  scrutiny  of 
the  learned  and  experienced  trial  Judge  by 
whom  it  Is  approved. 

The  record  presents  no  error  requiring  a 
reversal  of  tbe  Judgment  and  It  Is  affirmed. 

Affirmed. 


MURPHT  V,  GALVESTON.  H.  &  N.  RT.  CO. 

(Court  of  dvil   Appeals  of  Texas.     .Tune  25, 
1906.     On  Rehparing,  Oct.  12,  1906.) 

1.  TBIAL— DiBECTION    OF   VERDICT. 

Whpre  the  evidence  is  such  that,  under  the 
most  favorable  view  of  it  that  can  be  taken  for 
plaintiff,  there  is  no  proof  that  would  autlioi-ize 
a  recoveiT  by  him,  ft  is  the  duty  of  the  trial 
court  to  instruct  a  verdict  for  defendant. 

[Ed.  Note. — For  oases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S§  .-m.  384.1 

2.  Mabtkb  and  Servant— iNJDRiES  to  Sbev- 

ANT— RaILBOADS— NEQLIQBNCB—  EXPLOSION 

OF  Torpedoes. 

A  rule  provided  for  the  protection  of  a 
train  by  a  flagman  going  back  a  distance  of  13 


telegraph  poles,  where  he  sluH  place  <«e  tor- 
pedo on  tbe  rail,  and  then  continue  at  leaat  15 
telegraph  poles  from  the  rear  of  the  train  and 
place  two  more  torpedoes  on  tbe  rail,  when  be 
may  return  to  within  13  telegraph  poles,  and 
remain  there  nntil  recalled;  that  when  he  comes 
in  he  will  remove  the  torpedo  nearest  the  train, 
but  the  two  most  be  left  on  the  rail  as  a  caution 
to  any  following  train.  Held  that,  though  sudi 
rule  required  the  flagman  to  remain  where  he 
bad  placed  the  first  torpedo  until  called  in,  the 
failure  of  the  conductor  of  a  freight  train,  who 
liad  put  out  torpedoes,  to  remain  with  them,  did 
not  constitute  negligence,  rendering  tbe  rail- 
road company  liable  for  injuries  to  a  trackman 
by  the  explosion  of  a  torpedo  by  a  handcar  on 
which  he  was  riding ;  he  having  assumed,  with- 
out reasonable  grounds  for  so  doing,  when  be 
saw  tbe  train  standing,  bnt  did  not  see  a  flag- 
man, that  no  torpedoes  bad  been  set. 
3.  Saio— EviDBNCK— Matebiautt. 

In  an  action  for  injuries  to  a  trackman  by 
the  explosion  of  a  torpedo  alleged  to  have  been 
negligently  left  nngnarded  by  a  flagman,  a  rail- 
road rule  providing  that  when  the  flagnuin 
comes  back  to  protect  tbe  rear  of  bis  train  the 
head  brakeman  or  porter  must  in  the  case  of 
passenger  trains,  and  the  next  brakeman  in  tlie 
case  of  other  trains,  take  bis  place  on  the  train, 
was  immaterial  and  irrelevant. 
Pleasants,  J.,  dissenting. 

EUror  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Action  by  Maurice  Mmrphy  against  tbe 
Oalveston,  Houston  &  Northern  Railway 
Company.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  brings  error.    Affirmed. 

Ewlng  &  Ring,  for  plaintiff  In  error.  Bak- 
er, Botts,  Parker  &  Garwood,  Andrews,  Ball 
&  Streetman,  and  O.  I*  Carter,  for  def^idau; 
In  error. 

REESE,  J.  Tills  suit  was  instituted  by 
Maurice  Murphy  against  tbe  Galveston. 
Houston  &  Northern  Railway  Company  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  received  by  him  from  tbe  ex- 
plosion of  a  torpedo  placed  on  defendants 
track  by  one  of  Its  employes.  The  material 
allegations  of  plaintitTs  petition  are  sub- 
stantially as  follows:  That  plaintiff  at  tlie 
time  of  tbe  casualty  hereinafter  mentioned, 
to  wit.  May  6,  1904,  was  In  the  employment 
of  the  defendant,  serving  it  as  a  section 
foreman  on  a  part  of  its  road,  including  tbe 
part  between  the  stations  thereon  of  Harris- 
burg  and  Allen,  which  road,  situated  in  the 
state  of  Texas,  was  being  operated  by  It 
as  aforesaid,  and  he  was  then  and  there 
engaged  In  tbe  ordinary  discharge  of  tlie 
duties  of  his  service  In  the  work  of  opex»t- 
Ing  on  said  road  one  of  defendant's  cars, 
to  wit,  an  attached  push  car  and  band  car 
near  said  Allen  station,  running  southwardly 
at  the  usual  speed,  upon  which  be  was  then 
and  there  riding  in  tbe  usual  and  customary 
position  and  manner,  with  his  legs  bangiu,;; 
over  tbe  side  of  said  push  car.  That  as 
be  reached  a  point  upon  said  railroad  about 
19  telegraph  poles  from  said  station,  be- 
ing about  8,500  feet  therefrom,  one  or  more 
torpedoes  which  had  been  supplied  by  de- 
fendant for  the  purpose  of  being  placed  upon 
such  track,  and  which  had  been  placed  there- 
on  by  defendant's   employes  and  Bervaots, 
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station,  suddenly  exploded,  unawares 
Intiff,  In  consequence  of  such  push  car 
ig  thereover,  whereby  his  right  leg  was 
inded,  torn,  and  lacerated  that  It  had 
and  was  afterwards,  amputated  about 
ly  above  the  knee,  to  his  loss  thereof 
eat  permanent  Injury.  Tliat  it  became 
as  the  duty  of  defendant  to  plaintiff, 
resalt  of  the  relation  existing  between 
to  use  ordinary  care  to  avoid  exposing 

>  unnecessary  danger  from  the  use  of 
oee  on  said  track,  so  as  to  maintain 
m    a    reas<mably    safe   track    for    bis 

bat  to  do  so  defendant  so  negligently 
That  as  a  proximate  resalt  thereof 
tained  aforesaid  Injary.  That  defend- 
'  its  doly  authorized  employes  In  that 
,  who  were  serving  It  on  said  train, 
negligent  In  placing  and  leaving  said 
oes  on  said  track,  and  in  causing  and 
:tlng  the  same  to  be  left  thereon,  and 
!  point  where  the  explosion  occurred, 
t  the  time  and  on  the  occasion  and  in 
lanner  as  done,  without  warning  or 
lation  tboreof  to  plaintiff,  and  the  de- 
it,  by  its  daly  authorized  employes  In 
>ebalf,  who  were  serving  It  on  said 
was  also  negligent  after  said  torpedoes 
leen  placed  on  said  track  In  falling 
'e  a  flagman  remain  there  until  recall- 
tbe  whistle  of  said  train's  engine  when 
•ain  was  ready  to  depart,  contrary  to 
n  rales  in  sacb  case  made  and  provld- 
id  contrary  to  such  precaution  as  an 
irlly  prudent  person  wonld  have  taken 
alntlfTs  safety  under  the  same  or  slm- 
ireamstances.  In  consequence  whereof 
Iff  was  thrown  off  his  guard  as  to 
'esence  of  said  torpedoes  on  said  track, 
ailed  Into  a  false  security  therefrom, 
by  the  risk  to  htm  from  torpedoes  on 
track  was  greatly  and  unnecessarily 
s:ed,  so  that,  as  a  proximate  result  of 
ind  all  of  aforesaid  negligent  acts  and 
ons  so  causing  such  abnormal  or  in- 
^d  risk,  be  was  taken  unawares  and  la- 
in manner  as  aforesaid,  as  be  wonld 
tberwise  have  been.     That  by  reas<m 

>  injary  and  loss  of  his  leg  aforesaid, 
lalntlff,  wbo  was  a  sober,  industrious, 
lealthy  man,  robust,  strong,  and  about 
ars  of  age,  was  rendered  a  cripple  for 
Fe,  and  he  was  thereby  caused  to  suffer 

physical  pain  and  mental  anguish, 
I  in  part  will  in  reasonable  probability 
lue  for  the  rest  of  his  life,  and  to  lose 
Ime  since  said  Injury,  which  loss  will 
lue  until  tbe  trial,  of  the  reasonable 

of  $100  per  month,  and  to  expend  and 

liability  for  necessary  medicine,  nurs- 
and  medical  attention  in  attempting  a 

of  the  reasonable  value  of,  to  wit,  $250, 
:o  lose  bis  earning  power  for  the  future, 
■eat  value,  la  all  to  bis  damage  in  the 
of  $30,000. 


llgence.  Upon  motion  of  defendant  at  tbe 
close  of  the  evidence,  the  court  Instructed 
tbe  jury  to  return  a  verdict  for  tbe  defend- 
ant 

Plaintiff  presented  Instructions  embracing 
a  complete  charge  to  the  jury,  which  he  re- 
quested the  court  to  give,  which  request  was 
refused.  Tbe  court  was  then  requested  separ- 
ately to  give  each  separate  paragraph  of  tbe 
charge  presented,  which  requests  were  also 
refused.  From  a  verdict  and  judgment  for 
defendant,  plaintiff  appeals,  and  assigns  as 
error  the  giving  of  the  peremptory  charge 
and  the  refusal  of  tbe  general  charge  pre- 
sented by  appellant  and  each  separate  para- 
graph thereof.    ~ 

No  opposition  is  made  by  appellee  to  the 
general  propositions  of  law  contended  for  by 
appellant  under  bis  first  assignment  of  er- 
ror, that  If  there  was  any  evidence  to  sup- 
port a  recovery  by  appellant  onder  the  al- 
legations of  his  petition.  It  was  error  on  the 
part  of  tbe  trial  court  to  take  the  case  from 
tbe  jury  by  a  peremptory  Instruction;  nor 
Indeed  can  this  principle  be  questioned  under 
the  decisions  upon  the  point  In  this  state 
and  elsewhere.  Choate  v.  Railway  Co.,  90 
Tex.  86,  86  S.  W.  247,  37  8.  W.  319 ;  Craw- 
ford V.  Railway  Co.,  89  Tex.  02,  33  S.  W. 
534.  It  is  not  necessary  to  multiply  au- 
thorities apon  a  proposition  so  well  settled. 
and  which  is  undisputed  in  this  case.  The 
converse  of  tbe  proposition,  however,  is  equal- 
ly well  settled,  that,  where  the  evidence  is 
such  that  under  the  most  favorable  view  of 
It  that  can  be  taken  for  the  plaintiff  there 
is  no  proof  that  would  authorize  a  recovery 
by  him,  It  Is  the  duty  of  tbe  trial  court  to 
instruct  a  verdict  for  the  defendant.  Stated 
otherwise,  the  rule  is  that.  In  order  to  au- 
thorize the  trial  court  to  take  any  question 
of  fact  from  the  jury,  the  evidence  must  be 
such  that  there  Is  not  room  for  reasonable 
minds  to  differ  as  to  Its  result.  Whether  the 
evidence  Is  sufficient  to  support  a  finding  up- 
on any  issue  is  a  question  of  fact,  which  must 
always  be  submitted  to  the  jury.  Whether 
there  is  any  evidence  to  support  sncb  finding 
Is  a  question  of  law,  which  tbe  court  must  de- 
cide. When  the  probative  force  of  tbe  evi- 
dence Is  not  sufficient  to  do  more  tlian  es- 
tablish a  mere  surmise  or  suspicion  of  the 
existence  of  the  fact  sought  to  be  established, 
it  is  deemed  in  law  no  evidence  at  all. 

The  rule  Is  as  simple  as  it  is  clearly  es- 
tablished. The  difficulty  Is  in  Its  application 
to  tbe  facts  of  any  given  case.  The  difficulty 
In  tbe  present  case  is  to  determine  whether 
tbe  evidence,  taken  in  tbe  most  favorable 
light  for  appellant,  and  drawing  therefrom 
every  Inference  which  could  reasonably  be 
drawn.  Is  such  that  the  jury  could  reasonably 
Infer  the  fact  of  negligence  on  the  part  of 
appellee,  or  such  that  there  is  no  room  for 
ordinary  minds  to  differ  as  to  the  conclu- 


942 


96  SOUTHWESTERN  BEPORTEB. 


(Xex. 


BioDS  to  be  drawn  therefrom  negatlvins  snclt 
Inference. 

Tbe  case  rests,  in  oar  opinion,  npon  ttae 
qoestion  of  negligence  vel  non  on  tbe  part 
of  appellee.  It  may  also  be  assumed  to  be 
settled  law  that,  altliongti  rule  99,  herein- 
after referred  to,  was  not  intended  for  tbe 
protection  of  appellant  and  persons  In  like 
case  using  appellee's  trac^  with  a  hand  car 
in  tbe  prosecution  of  its  business,  yet  If  tbe 
circumstances  were  such  as  to  Justify  ap- 
pellant In  relying  upon  tbe  observance  ~  of 
tbe  mle,  and,  in  consequence,  to  relax  his 
vigilance  and  care  in  looking  out  for  tor- 
pedoes on  the  track  at  tbe  time  and  place 
of  the  accident,  and  if  a  person  of  ordinary 
prudence  In  tbe  place  of  tbe  agents  and 
serranta  of  appellee,  using  the  torpedoes 
for  the  protection  of  the  freight  train  at 
Allen's,  would  have  reasonably  anticipated 
that  appellant  would  be  led  to  relax  his  vig- 
ilance and  care  by  the  circumstances  of  no 
flagman  having  been  left  with  tbe  torpedoes, 
then  tbe  failure  to  bare  such  flagman  with 
tbe  torpedoes  would  be  a  circumstance  from 
which  negligence  towards  appellant  might 
be  Inferred,  and  tbe  issue  should  have  been 
submitted  to  tbe  jury.  Railway  Ck).  v.  Gray, 
6S  Tex.  32 ;  Railway  Co.  v.  Woodward  (Tex. 
Civ.  A.pp.)  63  S.  W.  1053;  Cahlll  v.  Railway 
Co.,  02  Ky.  345,  18  S.  W.  2. 

Only  two  witnesses  were  examined — ^the 
conductor  of  the  train,  who  put  out  tbe 
torpedoes  by  tbe  explosion  of  which  appellant 
was  injured,  and  appellant  himself.  There 
is  very  Uttle,  if  any,  conflict  In  the  testimony 
of  the  two,  except  as  to  tbe  practice  and 
custom  of  employes  of  appellee  under  rule  99, 
hereinafter  referred  to,  and  the  require- 
ments of  tbe  rule  as  understood  and  acted 
npon  by  such  employes.  Taking  tbe  testi- 
mony of  tbe  plaintiff,  and  of  the  conductor 
in  so  far  as  it  is  not  in  conflict  with  that  of 
plaintiff,  and  wherever  there  are  conflicts 
or  contradictloi^s  in  tbe  testimony  of  each 
witness,  or  between  the  testimony  of  one  and 
that  of  the  other,  adopting  that  most  favor- 
able to  appellant,  tbe  following  facts  may 
be  deduced:  Tbe  accident  occurred  on  the 
6th  day  of  May,  1904,  on  the  line  of  appel- 
lee's railway  between  Harrisburg  and  Allen's 
Switch,  and  at  a  point  17  telegraph  poles 
from  fbi  latter  point,  and  was  occasioned 
by  the  explosion  of  a  torpedo  left  on  the 
track  by  the  conductor  of  a  freight  train 
under  circumstances  hereinafter  detailed. 
Appellant  was  a  section  foreman  in  the  em- 
ploy of  appellee,  and  was  at  the  time  riding 
upon  a  push  car  being  propelled  In  front  of  a 
hand  car  upon  which  he  and  several  workmen 
under  bis  direction  were  going  from  Harris- 
burg to  a  point  beyond  Allen's  Switch  for 
tbe  purpose  of  repairing  a  bridge  on  the 
line  of  the  railway.  Appellant  started  from 
Harrisburg  shortly  after  noon,  and  when  he 
had  gotten  to  a  point  within  17  telegraph 
poles  of  Allen's  Switch,  and  while  upon  a 
bridge  over  Sims'  bayou,  the  push  car  upon 


which  he  was  riding  ran  over  a  torpedo  np- 
on the  track,  which  exploded.  Appellant 
was  sitting  at  the  time  on  the  right  aide  of 
the  push  car,  with  bis  legs  hanging  down 
over  the  side  of  the  car.  By  tlie  explosion 
of  the  torpedo  his  1^  was  broken  and  had  to- 
be  ampntated.  Some  time  during  tbe  morn- 
ing of  tbe  day  of  the  accident,  and  about  aa 
hour  or  an  hour  and  a  Iialf  before  the  ac- 
cident, a  train  consisting  of  an  engine  and 
caboose  passed  Harrisburg  going  sooth  to- 
Al  ten's  which  is  two  and  a  half  miles  south 
of  Harrisburg  In  the  direction  of  Galveston. 
Tbe  business  of  this  train  and  crew  was  to- 
load  a  number  of  cars  of  cattle  at  Allen's 
and  take  them  to  Galveston,  and  it  remained 
at  Allen's  the  most  of  the  day  engaged  in 
this  work,  in  doing  wiiich  tbe  conductor  waa 
compelled  to  use  sometimes  a  part  of  the 
main  track  for  tbe  placing  of  cars.  When 
the  engine  and  caboose  passed  over  Sim's 
bayou,  the  conductor  dropped  off  on  the 
bridge,  and  placed  two  torpedoes  on  the 
track  at  a  point  17  telegraph  poles  from 
Allen's  for  the  protection  of  his  train  from 
other  trains  going  south,  while  he  was  using 
the  main  track  at  Allen's  in  loading  the  cattle. 
Having  placed  the  torpedoes  on  the  track,  he 
went  onto  his  train  at  Allen's,  and  bis  train 
bad  been  at  Allen's  alMut  an  hour  or  an 
hour  and  a  half  when  the  accident  t»  ap- 
pellant occurred.  Tbe  rule  of  appellee  com- 
pany providing  for  and  requiring  the  use  of 
torpedoes  in  such  cases  is  as  follows :  "(89) 
When  a  train  stops  or  is  delayed  under 
circumstances  in  which  it  may  be  overtaken 
by  another  train,  the  flagman  must  go  bad: 
immediately  with  stop  signals  a  8afflci«it 
distance  to  Insure  full  protection.  When  re- 
called he  may  return  to  his  train,  first  plac- 
ing two  torpedoes  on  the  rail  when  condi- 
tions require  it  The  front  of  a  train  must 
be  protected  in  the  same  way  when  necessary 
by  the  front  brakeman;  if  tbe  front  brake- 
man  is  not  available, 'the  fireman  must  act 
In  bis  place,  (a)  A  sufficient  distance  to 
insure  full  protection  requires  that  the  flag- 
man shall  go  back  to  a  point  thirteen  tele- 
graph poles  from  the  rear  of  his  train,  where 
be  must  place  one  torpedo  on  tbe  rail.  He 
must  then  continue  to  go  back  at  least  fifteen 
telegraph  poles  from  the  rear  of  tala  train, 
and  place  two  torpedoes  on  the  rail,  not  more 
than  two  hundred  feet  apart,  when  he  may 
return  to  within  thirteen  telegraph  poles 
from  tbe  rear  of  bis  train,  and  remain  there- 
until recalled  by  the  whistle  of  his  engine; 
but  if  a  passenger  train  Is  due  within  five 
minutes  be  must  remain  there  until  It  ar- 
rives When  be  comes  in  he  will  remove 
the  torpedo  nearest  to  the  train,  but  the  two 
torpedoes  must  be  left  on  the  rail  as  a  cau- 
tion signal  to  ahy  following  train.  Tbe  re- 
call of  tbe  flagman  is  tbe  most  critical  period, 
and  when  there  is  not  a  clear  view  of  at 
least  one-half  mile,  train  should  be  moved 
forward  a  sufficient  distance  to  insure  safe- 
ty l)efore  tbe  flagman  is  recalled,     (b)  When. 
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a  train  Is  detained  more  tban  tbree  minutes 
at  any  of  Its  usual  stops,  the  train  must  be 
protected  as  above  provided,  (c)  Should  the 
speed  of  a  train  be  reduced,  and  Its  rear 
thereby  endangered,,  making  It  necessary  to 
check  a  following  train  before  a  flagman  can 
get  off,  a  lighted  fuse  shall  be  thrown  on 
tlie  trtLCHt  at  intervals,  to  Insure  the  absolute 
safety  of  the  leading  train."  This  rule  does 
not  require  that  in  all  cases  when  torpedoes 
are  placed  on  the  track  the  flagman  shall 
remain  with  them  until  called  in.  This  is 
shown  by  the  peremptory  requirement  that 
he  shall  so  remain  if  a  passenger  train  is 
due  within  five  minutes,  but  appellant  tes- 
tified that  it  was  the  custom  and  practice 
whenever  torpedoes  are  put  out  for  the  flag- 
man to  remain  with  the  one  nearest  the 
train  until  he  Is  called  in,  and  that  It  is 
not  usual  or  customary  to  call  him  in  until 
the  train  is  ready  to  leave.  It  was  explained 
by  appellant  that  the  purpose  of  requiring 
the  flagman  to  stay  with  the  torpedoes  was 
to  see  that  they  were  not  removed,  and  also 
to  flag  any  approaching  train  in  case  the 
torpedoes  failed  to  explode,  and  that  this 
Is  the  reason  why  the  time  that  elapses  be- 
tween the  calling  in  of  the  flagman  and  the 
d^arture  of  the  train  is  spoken  of  as  "the 
most  critical  time."  Appellant  knew  that 
torpedoes  might  be  expected  to  be  found 
anywhere  on  the  track,  as  it  was  the  rul« 
to  put  them  out  whenever  a  train  was  de- 
tained for  over  three  minutes  at  any  place, 
and  that  they  were  specially  likely  to  be 
found  within  three-fourths  of  a  mile  of  sta- 
tions, water  tanks  and  other  stopping  places, 
where  he  would  always  be  on  the  lookout 
for  them.  A  torpedo  on  the  rail  can  be 
seen  for  150  or  200  feet  When  it  explodes 
the  particles  scatter  in  every  direction  to  a 
distance  of  seven  feet  Appellant's  duties  on 
this  particular  occasion  required  him  to 
specially  look  out  and  examine  the  embank- 
ments, bridges,  culverts,  and  telegraph  wires, 
and  it  was  not  practicable  for  him  to  keep  a 
lookout  all  the  time  for  torpedoes  and  dis- 
charge his  other  duties.  He  would  be  on 
the  lookout  for  them  at  places  where  be  had 
reason  to  think  they  might  possibly  be  found. 
In  regard  to  the  immediate  occurrence  of 
the  accident  appellant  testified:  "I  started 
out  that  afternoon  with  my  men  arranged 
ns  I  have  already  stated,  and  they  were  ar- 
ranged in  that  manner  when  I  got  hurt 
There  bad  been  no  change  in  the  arrange- 
ment of  them.  I  went  by  a  water  tank  be- 
fore I  got  injured.  I  saw  no  torpedoes  there. 
Then  we  went  on  down  towards  Allen  sta- 
tion. Before  I  approached  this  bridge,  with- 
in the  distance  I  spoke  of  from  Allen's,  I 
was  on  the  lookout  for  torpedoes,  and  after 
I  got  on  the  bridge  at  Sims'  bayou  I  saw 
this  train  at  Allen's,  and  I  saw  no  flagman, 
and  I  did  not  know,  of  course,  how  long  the 
train  had  been  there.  I  lookeid  for  the  flag- 
man when  I  saw  the  train ;  we  always  do 
that  since  the  issuance  of  this  rule.    I  saw 


no  flagman,  «nd  I  came  to  the  concloslon  that 
I  had  a  clear  track  to  this  train,  that  there 
were  no  torpedoes,  and  I  diverted  my  atten- 
tion to  other  duties — ^to  the  wires  and  the 
bridge.  Sims'  bayou  being  at  ttiat  point.  It 
diverted  my  attention  specially,  because  the 
water  was  very  high,  and  there  was  drift, 
'  and  I  had  to  watch  the  embankments,  be- 
cause they  were  soft  there,  and  because  we 
bad  trouble  there,  and  I  had  to  look  at 
the  banks  themselves.  When  I  saw  the  train 
standing  there,  I  felt  satisfied  it  was  on  the 
main  track,  but  I  could  not  say  for  certain. 
I  looked  for  the  fiagman  and  saw  none,  then 
concluded  I  had  a  clear  track;  that  there 
were  no  torpedoes.  If  there  had  been  a 
flagman  there,  I  would  have  known  there 
were  torpedoes  there.  If  the  fiagman  had 
been  called  in,  I  would  have  heard  the 
whistle,  or  I  would  have  seen  him  before 
he  could  get  to  the  train.  I  would  have 
heard  him  l>eing  called  in  by  the  blasts  of 
the  whistle.  From  my  ordinary  experience 
in  railroading,  he  would  have  been  called  la 
when  they  were  ready  to  go.  It  is  not  usual 
or  customary  for  the  fiagman  to  be  called  in 
before  his  train  is  ready  to  start  I  had  not 
heard  the  blasts  of  the  whlstie,  and  I  did 
not  see  the  flagman  at  all.  He  was  not  on 
the  track,  nor  going  towards  his  train. 
Then  I  came  to  the  conclusion  there  were  no 
torpedoes,  and  nothing  between  me  and  it, 
and  it  was  necessary  for  me  then  to  give  my 
attention  to  this  bayou  and  the  stream  of 
water  where  the  drift  was  coming  down. 
If  the  flagman  had  been  there.  It  would  have 
prevented  me  from  getting  hurt,  because  I 
would  have  known  there  were  torpedoes 
there,  and  I  would  have  seen  him  a  half  a  mile 
before  I  got  to  him.  There  would  have  been 
plenty  of  time  to  have  stopped  our  car. 
The  view  approaching  the  bridge  over  Sims' 
bayou  to  Allen's  siding  is  obstructed;  that 
is,  until  you  get  onto  the  bridge.  It  was 
timbered  on  the  left-hand  side  as  you  go 
down  to  the  woods,  which  would  obstruct 
your  view  of  Allen's  until  you  got  about  on 
the  bridge;  then  you  could  see  Allen's. 
When  I  got  on  the  bridge  I  saw  this  train, 
which  I  believed  to  be  on  the  main  line.  I 
did  not  notice  that  train  when  it  passed 
us  at  Harrlfiburg  going  down  there.  We  had 
not  been  out  that  forenoon.  It  bad  passed 
Harrisburg.  I  don't  know  what  time  it  pass- 
ed. When  I  got  in  sight  of  Allen's  Switch 
that  morning  of  the  accident,  if  there  had 
been  no  train  at  all  in  sight,  I  would  have 
been  looking  for  torpedoes  until  I  got  closer 
to  the  station.  I  would  be  looking  out  for 
them,  because  they  might  be  left  there  by 
some  train.  When  I  saw  the  train  and  did 
not  see  the  flagman,  then  I  came  to  the 
conclusion  I  had  a  clear  track,  and  that  there 
were  no  torpedoes.  I  saw  the  train  there  and 
saw  no  flagman,  and  I  did  not  know  how 
long  It  was  there.  We  had  to  think  of  these 
things  very  quick  on  those  occasions.  The 
fact  that  there  was  no  flagman  tlirew  me  off 
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my  guard,  because  there  sbould  bare  been  a 
flagman  there  when  the  train  was  standing 
there.  I  luiow  there  sbould  have  been  a 
flagman  there,  because  that  Is  the  rule,  and 
the  rule  exacts  it  The  flagman  always  goes 
out  and  protects  his  train."  Plaintiff  knew 
that  it  was  dangerous  to  mn  over  torpedoes 
with  a  hand  car. 

It  appears  as  a  reasonable  Inference  from 
the  above  and  other  testimony  of  appellant 
that  when  he  got  to  the  bridge  over  Sims' 
bayou  he  saw  the  train  at  Alien's  Switch 
headed  for  Galveston.  Seeing  no  flagman  at 
the  place  where  he  would  have  been  expected 
to  be  imder  the  rule  quoted,  having  beard  no 
whistle  to  recall  him,  and  not  seeing  him  on 
the  track  going  back  to  the  train,  he  assumed 
that  no  torpedoes  had  been  put  out,  and 
ceased  to  look  out  for  them,  and  consequently 
did  not  see  the  one  by  the  explosion  of  which 
he  was  injured.  Appellant  claims  that  he 
reasoned  that,  seeing  the  train  on  the  track 
headed  for  Galveston,  he  assumed  that  if  any 
torpedoes  had  been  left  on  the  track  by  pre- 
vious trains  at  this  point,  they  would  have 
been  exploded  by  this  train,  and  that  he  need 
only  look  out  for  torpedoes  left  by  this  train, 
which  he  was  led  not  to  do  by  the  circum- 
stances detailed.  It  was  undisputed  that 
when  torpedoes  are  put  out  the  two  fur- 
thest from  the  train  are  not  taken  up  when 
the  train  leaves,  but  are  left  where  placed. 

We  have  stated  the  facts  to  be  gathered 
from  the  evidence  in  the  light  most  favorable 
for  appellant,  as  is  required  to  be  done  in 
considering  the  court's  action  in  directing  a 
verdict  against  him.  Whether  the  inference 
of  negligence  towards  appellant  can  be  drawn 
from  the  evidence  detailed,  so  as  to  require 
the  Issue  to  be  submitted  to  the  Jury  under 
the  principle  of  law  before  referred  to,  de- 
pends upon  whether  a  man  of  ordinary  pru- 
dence and  caution,  in  the  position  of  the  con- 
ductor of  the  train,  in  placing  the  torpedoes 
without  leaving  a  flagman  with  them,  as  was 
customary  under  rule  99,  would  have  reason- 
ably anticipated  the  consequences  which  did 
In  fact,  according  to  appellant's  testimony,  re- 
sult therefrom,  or  consequences  similar  in 
their  nature  to  other  persons  lawfully  on  the 
track. 

The  conductor  was  required  to  act  with 
ordinary  prudence  and  caution  himself,  and 
he  bad  a  right  to  assume  that  appellant  and 
other  persons  similarly  circumstanced  would 
do  likewise.  It  is  clear  from  appellant's  tes- 
timony that  he  would  have  felt  that  he  was 
required,  in  the  exercise  of  ordinary  prudence 
and  caution,  to  look  out  for  torpedoes  at  the 
very  place  where  the  accident  occurred  If  he 
had  not  been  lulled  into  a  feeling  of  security 
and  safety  by  seeing  the  train  beaded  for  Gal- 
veston and  not  seeing  the  flagman  where  he 
would  have  expected  to  flnd  him  If  torpedoes 
had  been  put  out,  and  that  if  he  had  done  so 
he  would  have  seen  this  torpedo,  and  saved 
himself  from  the  consequences  of  the  explo- 
sion.   Were  the  circumstances  such   as  to 


Justify  him  In  relaxing  his  caution  at  this 
particular  time  and  place?  He  says  thai  he 
did  not  know  how  long  this  train  bad  been 
at  Allen's.  If  it  had  been  there  over  three 
minutes,  he  knew  that  the  rule  required 
torpedoes  to  be  put  out  to  protect  Its  rear. 
He  assumed  that  the  requirements  of  the  rule 
would  be  complied  with.  His  whole  case 
rests  upon  his  reliance  that  this  would  be 
dona  This  required  not  only  that  when  tor- 
pedoes were  put  out  a  flagman  would  be  left 
with  them  until  he  was  recalled  by  a  whistle 
Just  as  the  train  was  ready  to  leave,  but  also, 
and  with  equal,  if  not  greater,  positlveness, 
required  that  the  torpedoes  should  be  put  out 
if  the  train  had  been  at  Allen's  more  than 
three  minutes,  and  left  on  the  track  when  the 
flagman  was  recalled.  Not  knowing,  as  he 
testified,  how  long  the  train  had  been  at  Al- 
len's, he  must  have  assumed  that  It  bad  not 
been  there  longer  than  three  minutes,  for 
otherwise  the  rule,  upon  a  strict  observance 
of  which  be  calculated,  required  the  torpe- 
does to  be  out  The  locomotive  and  caboose 
had  come  along  the  same  track  upon  which 
appellant  was  traveling,  and  from  the  same 
direction,  headed  for  Galveston.  Now  in 
common  reason,  when  traveling  on  a  band 
car,  appellant  got  to  Sims'  bayou  and.  saw 
this  traiii  on  the  main  track,  not  having  seen 
it  ahead  of  him  at  any  time,  he  must  have 
known  that  it  had  been  at  Allen's  more  than 
three  minutes,  or  at  least  ordinary  prudence 
would  have  prevented  him  from  assuming 
that  It  had  not  to  his  peril. 

The  presence  of  the  flagman  with  the  tor- 
pedoes was  not  for  the  purpose  of  warning 
appellant  or  other  persons  lawfully  on  the 
track  of  the  presence  of  the  torpedoes,  but 
for  the  purpose  of  signaling  approaching  rail- 
road trains.  To-do  this  did  not  require  that 
be  sbould  at  all  times  keep  himself  In  a  con- 
spicuous place,  but  only  that  he  should  keep 
himself  in  a  position  to  carry  out  the  purpose 
of  his  being  there.  He  need  not  be  always 
erect  upon  the  track,  or  upon  the  track  at 
all.  The  rule  required  him  to  be  at  the  thir- 
teenth telegraph  pole  from  his  train.  The 
torpedoes  were  at  the  seventeenth  telegraph 
pole.  Because  appcnnt  did  not  see  him  a 
distance  of  four  telegraph  poles  away,  be 
bad  no  right  to  assume  that  he  was  not  there, 
unless  the  situation  was  such  that  he  must 
have  been  able  to  see  him  If  he  was  at  or 
near  the  place  at  all.  Where  his  safety  de- 
pended upon  his  loooktng  out  for  torpedoes, 
which  he  would  otherwise  have  specially 
looked  out  for  in  that  immediate  vicinity,  It 
conld  not  have  been  anticipated  that  he.  as  a 
man  of  ordinary  prudence,  would  be  led  to 
relax  his  vigilance  by  this  circumstance. 
How  did  appellant  know,  or  upon  what 
ground  did  he  assume,  that  tbe  flagman  bad 
not  been  called  In.  as  provided  for  by  rule  99? 
He  testifies  that  he  arrived  at  this  conclusion 
from  the  fact  that  he  had  not  heard  the 
whistle  blow  for  his  recall  and  did  not  see 
him  on  his  way  to  his  train.    There  is  noth- 
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Ing  in  the  rule,  oi*  tbe  custom  and  practice 
under  It,  that  requires  that  the  train  shall 
leave  Instantly  when  the  flagman  gets  back  to 
it  It  seems  unreasonable  to  expect  that  It 
would,  and  yet  appellant  assumed  that  this 
would  be  done,  and  because  he  had  not  heard 
the  whistle  and  did  not  see  the  flagman  going 
towards  the  train  he  assumed  that  np  flag- 
man, and  therefore  no  torpedoes,  had  been 
put  out  The  facts  did  not  authorize  the  con- 
clusion drawn  from  them  by  appellant  The 
flagman  might  bare  been  recalled,  might 
have  gotten  to  tbe  train,  and  for  many  rea- 
sons tbe  departure  of  the  train  might  bare 
been  delayed  for  a  few  minutes.  It  further 
appears  that  appellant  could  not  see  the  train 
until  about  the  time  he  struck  tbe  torpedoes. 
He  testified  that  when  he  got  on  the  bridge  he 
■aw  the  train ;  that  Is  Just  about  the  time  he 
struck  the  torpedo  which  was  on  the  bridge. 
It  thus  appears  (and  appellant's  case  rests  up- 
on this)  that  instantly  recalling  that  he  had 
not  beard  the  whistle  for  the  recall  of  the  flag- 
man, which  under  rulo  99  might  have  been 
Bounded  when  he  was  a  mile  or  more  away 
traveling  on  his  hand  car,  abd  not  seeing  him 
on  tbe  track  where  he  should  have  been,  four 
telegraph  poles  away,  nor  returning  to  bis 
train,  he  assumed  that  the  train  had  not  been 
at  the  station  more  than  three  minutes,  that 
hence  there  had  been  no  occasion  to  put  out 
torpedoes,  and  that  therefore  none  had  been 
pnt  ont  Acting  upon  these  assumptions,  be 
relaxed  his  vigilance  in  looking  out  for  tor- 
pedoes, which  otherwise  be  would  have  been 
specially  careful  about  at  this  point  All 
of. these  things  bad  to  concur  to  render  the 
accident  one  reasonably  probable  to  occur. 

Appellee  and  Its  agents  and  servants  were 
only  required  to  exercise  ordinary  care  to  pre- 
vent such  accidents  as  might  be  reasonably 
anticipated  as  likely  to  occur  in  the  given 
case.  In  order  for  the  omission  of  the  con- 
ductor to  carefully  observe  the  requirements 
of  rule  99,  and  the  practice  and  custom  there- 
under to  keep  a  flagman  with  the  torpedoes, 
and  not  recall  him  until  the  train  Is  ready  to 
leave  to  be  charged  as  negligence  to  appel- 
lant In  the  drcnmstances,  it  must  be  found 
that  a  man  of  ordinary  prudence  in  his  place 
would  have  reasonably  anticipated  that  ap- 
pellant or  some  other  person  in  like  case,  law- 
fully using  tbe  track,  would  have  been  in- 
jured on  account  of  tbe  presence  of  tbe  tor- 
pedoes on  tbe  track,  undetected  by  reason  of 
tbe  absence  of  tbe  flagman.  As  the  accident 
conld  not  and  would  not  have  happened,  and 
as  it  could  not  have  been  anticipated  that  it 
would  happen,  unless  appellant  or  other  per- 
■iHi  had  been  led  to  relax  the  vigilance  which 
was  required  to  look  out  for  torpedoes,  by 
reason  of  the  conclusions  drawn  from  the 
circumstances  alleged  by  appellant  to  have 
caused  him  to  do  so,  the  conductor  would 
not  be  required  to  have  anticipated  that  ap- 
pellant or  some  other  person  would  reason  as 
appellant  did,  and  would,  from  the  circum- 
stances detailed  by  him,  conclude  that  there 
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were  no  torpedoes  on  the  track,  and  be  led 
thereby  to  relax  bis  vigilance  In  looking  out 
for  them.  The  conductor  could  not  reason- 
ably have  so  anticipated.  A  man  of  ordinary 
prudence  and  caution  In  bis  place  would  not 
have  reasonably  so  anticipated.  "Negligence 
cannot  exist  unless  there  Is  a  duty  to  the  per- 
son injured,  and  no  duty  to  the  plaintiff  rest- 
ed upon  the  railroad  company  unless  the  con- 
dltlons  were  such  that  a  prudent  person 
would  have  anticipated  and  guarded  against 
the  occurrence  which  cause  his  injury." 
Railway  Co.  v.  Pope  (Tex.  Sup.)  86  S.  W. 
7.  "It  ought  not  to  be  deemed  negligence  to 
do  or  to  fall  to  do  an  act  when  It  was  not 
anticipated,  and  should  not  have  been  antici- 
pated, that  It  would  result  in  Injury  to  any 
one.  To  require  this  Is  to  demand  of  human 
nature  a  degree  of  care  incompatible  with  the 
prosecution  of  the  ordinary  avocations  of  life. 
It  would  seem  that  there  is  neither  legal  nor 
moral  obligation  to  guard  against  that  which 
cannot  be  foreseen,  and  under  such  circum- 
stances the  duty  of  foresight  should  not  be 
arbitrarily  Imposed."  Railway  Co.  v.  Big- 
ham,  93  Tex.  226,  227,  88  S.  W.  162;  Light 
&  Power  Co.  v.  Le  Fevre,  93  Tex.  C07,  67 
S.  W.  640,  48  L.  R.  A.  771,  77  Am.  St  Rep. 
898. 

The  record  does  not  present  a  case  of  the 
sufficiency  or  insufficiency  of  the  evidence  to 
establish  negllgenca  There  is  no  evidence  of 
negligence  upon  which  the  jury  could  proper- 
ly have  been  called  on  to  pass.  The  trial 
court  did  not  err  la  instructing  a  verdict  for 
appellee. 

There  was  no  error  in  sustaining  appellee'e 
objection  to  the  introduction  in  evidence  of 
rule  100,  which  is  as  follows:  "(100)  When 
the  flagman  goes  back  to  protect  the  rear  of 
bis  train,  the  head  brakeman  or  porter  must 
In  the  case  of  passenger  trains,  and  the  next 
brakeman  in  the  case  of  other  trains,  take 
his  place  on  the  train."  The  evidence  ap- 
pears to  us  immaterial  and  irrelevant  to  any 
of  the  Issues  in  tbe  case. 

It  becomes  unnecessary  to  pass  upon  the 
charge  with  reference  to  tbe  Issues  of  con- 
tributory negligence  or  assumed  risk,  or  the 
assignments  which  complain  of  the  refusal 
of  the  court  to  give  tbe  charges  requested  by 
appellant 

We  find  no  error  In  the  judgment,  and  It  la 
affirmed.    Affirmed. 

On  Rehearing. 

Counsel  for  appellant  call  our  attention 
to  what  Is  an  Inaccuracy  In  the  opinion  of 
the  court  affirming  the  judgment  of  the  trial 
court  In  discussing  rule  90  of  appellee 
with  regard  to  placing  torpedoes  on  the 
track  to  protect  a  standing  train  from  col- 
lision, it  is  stated  in  tbe  opinion  that  "this 
rule  does  not  require  that  In  all  cases  when 
torpedoes  are  placed  on  the  track  tbe  flag- 
man shall  remain  with  them  until  called 
In."  Upon  further  consideration,  we  have 
concluded  that  this  is  on  erroneous  eonstnic- 
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tton  of  the  rnle,  and  that  It  does  la  ftict  ra- 
qaire  the  flagman  to  remain  witb  tbe  tor- 
pedoes nntll  called  in.  It  is,  Ijowever,  stated 
in  the  opinion  that  "appellant  testified  tliai 
it  was  tbe  cnatom  and  practice  wheneyer 
torpedoes  are  pat  out  for  the  flagman  to 
remain  with  the  one  nearest  to  the  train 
until  be  is  called  in,  and  it  is  not  nsnal  or 
customary  to  call  him  in  ontil  the  train  is 
ready  to  leave, "  and  tbe  opinion  proceeds 
upon  the  assumption  that  the  rnle  as  acted 
upon  required  the  flagman  to  so  remain. 
The  erroneous  statement  as  to  the  construc- 
tion of  the  rule  on  this  point  has  no  bear- 
ing upon  the  decision  of  the  case,  as  fully 
appears  from  tbe  opinion. 

Tbe  majority  of  the  court  are  of  opln- 
ion  tbat  tbe  motion  for  rehearing  slxiuld 
be  OTerruIed,  from  which  conclusion  Jus- 
tice PLEASANTS  dissents,  and  will  present 
bis  reasons  therefor  in  a  separate  opinion. 

Overruled. 

PLEASANTS,  J.  (dissenting).  When  tbe 
judgment  affirming  this  case  was  rendered, 
I  had  grave  doubts  of  the  correctness  of  our 
conclusion  tbat  the  evidence  adduced  by  tbe 
plalntltf  did  not  require  tbe  trial  court  to 
submit  to  the  jury  the  issue  of  the  liability 
of  tbe  defendant  for  plaintiff's  Injuries,  but 
following  the  rule  which  requires  this  court 
to  solve  all  doubtful  questions  of  law  In 
favor  of  tbe  Judgment  of  tbe  trial  court,  I 
agreed  with  my  associates  tbat  tbe  Judg- 
ment should  be  affirmed.  A  re-examinatlon 
of  the  record  and  of  tbe  grounds  upon  which 
our  former  conclusion  was  based  has  con- 
vinced me  that  tbe  Judgment  ought  not  to 
be  affirmed,  and  I  am  therefore  constrained 
to  dissent  from  tbe  order  overruling  plain- 
tlfr's  motion  for  a  rehearing. 

The  undisputed  evidence,  as  found  by  this 
court,  shows  that  tbe  conductor  of  tbe  train, 
for  tbe  protection  of  which  primarily  tbe 
torpedoes  which  Injured  plaintiff  were  pla- 
ced on  the  track,  violated  an  express  rule 
of  the  company  and  the  uniform  practice 
In  such  cases  in  failing  to  station  a  flagman 
on  tbe  track  near  tbe  torpedoes.  The  evi- 
dence of  plaintiff,  which  In  determining  the 
question  presented  on  this  appeal  must  be 
considered  tme,  establishes  tbe  fact  that 
tbe  failure  of  the  conductor  to  comply  with 
tbe  rule  and  practice  before  mentioned  was 
an  efficient  cause  of  plalntifTs  injury.  Un- 
der tbe  principles  of  law  announced  in  our 
former  opinion,  and  which  are  well  settled 
by  our  decisions,  the  defendant  would  be 
liable  under  this  state  of  facts  for  plain- 
tiff's injury  unless  the  Injury  could  not 
reasonably  have  been  anticipated  by  tbe 
conductor  as  a  probable  result  of  his  fail- 
ure to  comply  with  the  rule,  or  the  plaintiff 
In  relying  upon  tbe  performance  by  the  con- 
ductor of  bis  duty  to  place  a  flagman  with 
tbe  torpedoes,  and  concluding  because  of  tbe 
absence  of  tbe  flagman  it  was  unnecessary 


for  him  to  iotfk  oat  tat  torpedoes  at  tbat 
place,  Is  chargeable  with  contributory  negli- 
gence. If  tbe  plaintiff  might,  under  the  dr- 
cnmstances  testified  to  by  him.  In  tbe  exer- 
cise of  that  care  required  of  an  ordinarily 
prudent  person  have  relaxed  bis  Tlllgance  in 
lo<Aing  out  for  torpedoes  at  that  place^  it 
necessarily  follows  that  reasonable  care  on 
tbe  part  of  tbe  conductor  would  require  him 
to  anticipate  tbat  plaintiff,  or  some  one  sim- 
ilarly situated,  might  be  misled  and  prob- 
ably Injured  by  the  failure  to  station  a  flag- 
men with  tbe  torpedoes. 

I  cannot  agree  with  my  associates  that  tbe 
evidence  set  out  in  tbe  opinion  affirming  this 
case  is  insufficient  to  raise  tbe  issue  of  wheth- 
er tbe  conductor  might  not  in  the  exercise 
of  ordinary  care  have  anticipated  injury  to 
plaintiff  as  a  probable  result  of  tbe  failure 
to  comply  wth  the  rule  above  mentioned. 
Tbe  grounds  upon  which  tbat  opinion  was 
based,  which  I  then  thought  probably  Jus- 
tified the  Judgment  of  affirmance,  were:  (1> 
Tbat  plaintiff  knew,  or  in  the  exercise  of 
ordinary  prudence  should  have  known,  that 
the  train  bad  been  standing  on  tbe  tra<^  for 
more  than  three  minutes,  and  therefore  be 
ought  to  have  anticipated  tbat  torpedoes 
had  been  placed  on  the  track,  and  not  have 
relaxed  bis  vlUgance  in  keeping  a  lookout 
for  them.  (2)  Tbat  a  flagman  might  have 
been  placed  witb  the  torpedoes  and  not  have 
been  visible  to  plaintiff,  and  therefore  plain- 
tiff was  not  justified  In  relaxing  his  vigilance 
merely  because  he  did  not  see  tbe  flagman. 
(3)  That  the  flagman  might  have  been  re- 
called, as  provided  in  tbe  rule,  and  for  some 
reason  the  immediate  departure  of  the  train 
have  been  delayed,  and  therefore  tbe  fact 
that  no  flagman  was  in  sight  did  not  au- 
thorize plaintiff  to  conclude  that  the  train 
bad  not  stepped  longer  than  three  minutes 
and  no  torpedoes  bad  been  put  out  by  It, 

A  closer  investigation  has  satisfied  nte 
tbat  none  of  these  propositions  is  sound. 
While  the  evidence  would  authorise.  It  does 
not  compel,  the  finding  that  plaintiff  knew 
that  the  train  bad  been  standing  on  the 
track  for  a  longer  time  than  three  minutes. 
He  testified  that  this  train  bad  passed  Har^ 
rlsburg  going  south  an  hour  or  more  before 
be  found  it  standing  at  the  switch,  but  he 
does  not  say  tbat  when  he  saw  tbe  train  at 
the  switch  he  recognised  It  as  the  one  which 
had  previously  passed  him  at  Harrlsbnrg, 
and  bis  statement  tbat  he  did  not  know  how 
long  tbe  train  had  been  there  Is  not  shown 
by  any  evidence  in  the  record  to  be  im- 
possible or  so  unreasonable  as  not  to  be 
entitled  to  credit  Tbe  supposition  that  a 
flagman  might  have  been  placed  near  tbe 
torpedoes  and  not  have  been  observed  by 
plaintiff,  or  tbat  after  the  recall  of  the 
flagman  the  departure  of  the  train  may  have 
been  delayed,  are  assumpUons  of  fact  not 
predicated  upon  any  evidence  In  tbe  case, 
and  the  poasibiiity  or  even  probability  tbat 
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rach  fiicte  might  have  existed  does  not.  In 
my  opinion,  compel  the  conclusion  that  ordi- 
nary prudence  on  plalntlfTs  jwrt  forbade 
him  to  conclude  because  there  was  no  flag- 
man In  Bight  that  no  torpedoes  had  been 
placed  on  the  track. 

I  think  the  evidence  aa  set  out  In  the 
main  opinion  Is  sufficient  to  raise  the  Issue 
of  defendant's  liability,  and  the  judgment  of 
this  court  holding  otherwise  should  be  set 
aside,  and  the  Judgment  of  the  court  below 
reversed,  and  the  cause  remanded. 


WESTBRN  BANK  &  TRUST  00.  et  aL  t. 

OIBBS  et  aL 

(Court  of  CHvil   Appeals  of  Texas.    Oct   16. 
1906.) 

1.  Husband  ai?o  Wirs— Makbixd  Wouxh— 
Right  to  Sus— Join  deb  ov  Hubbard. 

Where  the  property  of  a  wife  was  about 
to  be  sold  for  the  debt  of  her  husband,  which 
she  claimed  bad  been  fully  paid,  and  die  hus- 
band refused  to  join  in  a  suit  to  restrain  such 
sale,  and  informed  her  that  she  would  tiavs  to 
sne  alone,  she  was  entitled  to  maintain  such 
suit  tor  the  protection  of  her  separate  property 
without  joining  her  husband. 

[Bd.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  {{  774.  802.] 

2,  BVIDIRCB  —  SUBETTSHIF  —  CONTBADICTIOK 
OF   CONTBACT. 

As  between  the  original  parties  to  a  trans- 
action, parol  evidence  mat  some  of  the  parties 
were  sureties  for  others  is  not  objectionable  as 
a  Tlolation  of  the  rule  that  parol  evidence  is 
not  admissible  to  contradict  or  explain  an  un- 
amblgaous  contract. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  1964;  voL  40,  Cent  Dig. 
Prhidpal  and  Surety,  I  22.] 

8.  Pbinoipai.  and  Subett— Patmbnt  or  Debt 
— Afpuoatioh  ov  Payments  —  Dischaboe 
or  Sdbett. 

Certain  land  was  conveyed  In  trust  to  se- 
cure a  debt  of  another  to  a  bank,  the  bank  being 
directed  to  apply  the  proceeds  of  sales  of  the 
property  to  the  imyment  of  a  secured  debt  It 
failed  to  do  this,  and,  if  the  application  had 
been  actually  made,  the  debt  would  have  been 
discharged.  EM,  that  the  mere  nonmaturity 
of  the  obligation  of  the  sureties  did  not  author- 
ise the  bank  to  disregard  their  InBtmctions  to 
so  apply  the  fnnds,  and  that  the  bank's  failure 
so  to  do  discharged  the  sureties'  liability. 

[Eld.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  f|  240-243.] 

Appeal  from  District  Court,  Umeetone 
County;  L.  B.  Cobb,  Judge. 

Action  by  W.  H.  Olbbs  and  another 
against  the  Western  Bank  &  Trust  Com- 
pany and  others.  From  a  Judgment  In  fa- 
vor of  plalntUCs,  defendants  appeal.  Affirm- 
ed. 

W.  J.  McKIe  and  W.  B.  Doyle,  for  appel- 
lants. Harper,  Jackson  &  Harper,  for  ap- 
pellees. 

FISHBR,  O.  J.  The  plaintiffs  below,  W. 
H.  Olbbs  and  Mrs.  Jasper  O.  Smith,  and  al- 
so T.  F.  Smith  (the  latter  vouched  Into 
this  case  by  the  bank),  became  Indebted  to 


the  Western  Bank  &  Trust  Company  on  or  . 
about  the  10th  day  of  March,  1903.  All  of 
the  said  named  parties  above  executed  and 
delivered  their  Joint  and  several  promissory 
note  to  the  bank  in  the  sum  of  $8,000  wltb 
10  per  cent  Interest  per  annum  from  date, 
and  providing  for  10  per  cent  attorney's 
fees;  the  same  matiuing  on  the  10th  day 
of  March,  1904.  This  $3,000  note  was  se- 
cured by  a  certain  vendor's  Hen  note  for 
$5,000  that  was  payable  to  the  order  of 
Mrs.  Jasper  Smith,  signed  .by  W.  H.  Olbbs, 
the  same  being  the  purchase-money  note  for 
the  interest  of  Mrs.  J.  O.  Smith  In  certain 
Louisiana  lands,  and  said  note  was  Indorsed 
In  blank  by  Mrs.  Jasper  G.  Smith  and  bus- 
band,  T.  F.  Smith,  and  delivered  to  the  bank 
as  part  seciurlty  to  the  $3,000  note  above 
referred  to.  W.  H.  Olbbs  at  the  same  time 
executed  and  delivered  a  deed  of  trust  to 
one  C.  W.  Hamner,  as  trustee,  to  secure 
the  $3,000  on  all  of  his  lands  located  in  the 
state  of  Louisiana,  which  deed  of  trust  cov- 
ered the  lands  described  In  plaintiffs'  peti- 
tion. The  note  for  $3,000  due  to  the  bank 
not  having  been  paid  at  maturity,  the  same- 
was  In  about  the  month  of  May  placed  In- 
the  bands  of  counsel  for  collection.  Pay- 
ment was  demandM  of  all  the  signers,  there 
remaining  due  on  this  $3,000  note  at  th\s 
time.  Including  Interest  and  attorney's  fees, 
the  sum  of  $2,600;  a  payment  of  $1,000  and 
some  Interest  having  theretofore  been  made.. 
Appellees  made  no  response  to  the  demand 
for  payment  but  In  about  the  month  of 
June,  1906,  Mrs.  Jasper  O.  Smith  and  her 
brother,  W.  H.  Olbbs,  both  signers  of  the 
note.  Instituted  this  suit  against  the  West- 
em  Bank  &  Trust  Company,  setting  up 
that  enough  of  the  Louisiana  lands  had  been 
sold  to  pay  the  debt  Mrs.  Smith  averred 
that  her  husband,  T.  F.  Smith,  had  refused 
to  Join  her  In  the  suit  and  prayed  the  court 
to  enjoin  the  sale  of  the  Louisiana  lands  and 
for  a  cancellation  of  the  deed  and  deeds  of 
trust  connected  with  the  transaction,  and 
also  for  a  full  cancellation  of  the  $3,000 
note.  Plaintiffs  below,  Mrs.  Jasper  O.  Smith 
and  W.  H.  Olbbs,  filed  their  amended  peti- 
tion in  this  case  on  about  July  20,  1903,  and 
about  the  27th  of  July,  1905,  the  defendant 
bank  filed  its  motion  to  dissolve  the  Injunc^ 
tlon;  but  the  court  being  In  session,  and 
the  case  about  ready  for  trial,  the  motion 
to  dissolve  was  not  presented  to  the  court, 
but  the  parties  went  Into  a  trial  on  the 
merits  on  nbont  the  28th  of  July,  1906.  The 
bank,  before  the  case  came  on  to  trial,  vouch- 
ed T.  F.  Smith  Into  the  case,  setting  up  that 
he  was  a  signer  of  the  $3,000  note  and 
asking  for  a  Judgment  over  against  both 
plaintiffs,  W.  H.  Olbbs  and  Mrs.  Jasper  G. 
Smith,  and  against  T.  F.  Smith,  for  the  bal- 
ance due  on  the  note,  to  wit,  for  about  the 
sum  of  $2,000,  asking  that  the  injunction 
be  dissolved,  and  that  defendant  have  Jadf- 
ment  and  a  foreclosure  against  all  the  Loiv 
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Igiana  lands.  Appellees  made  no  denial  of 
the  execution  and  delivery  of  tbe  papers  to 
the  bank  as  above  stated.  The  husband, 
T.  F.  Smith,  had  an  open  and  active  account 
with  the  Western  Bank  &  Trust  Oompany  all 
during  this  period  of  time;  but  neither  the 
plaintiffs  below,  W.  H.  Glbbs,  nor  Mrs. 
Jasper  O.  Smith  bad  any  account  with  the 
bank  or  bad  any  dealings  with  the  bank, 
except  to  sign  the  papers  hereinabove  de- 
scribed. When  said  papers  were  delivered 
to  the  bank  on  about  the  10th  or  11th  of 
March,  1003,  the  entire  $3,000  borrowed  from 
the  bank  by  the  transaction  above  described 
was  placed  to  the  credit  of  T.  F.  Smith. 
He  was  In  the  brokerage  or  commission 
business  at  Mexia,  and  his  account  fluctu- 
ated from  time  to  time,  sometimes  having 
a  considerable  amonnt  to  bis  credit,  and 
sometimes  his  account  was  overdrawn.  In 
May,  1903,  the  appellees  succeeded  in  mak- 
ing a  sale  of  part  of  the  Louisiana  lands. 
One  third  of  the  land  sold,  it  appears,  be- 
longed to  Mrs.  Glbbs,  the  mother  of  W.  H. 
Gibbs,  who  is  a  party  to  this  snit,  one  third 
belonged  to  W.  H.  Glbbs,  and  the  other  third 
came  from  the  sale  of  that  part  of  the  land 
that  Mrs.  Jasper  G.  Smith  had  deeded  to 
W.  H.  Glbbs.  The  total  amount '  realized 
therefrom  was  about  $2,700.  When  the 
deeds  were  executed  for  the  purpose  of  col- 
lecting this  purchase  moniey,  they  were 
handed  In  to  the  Western  Bank  &  Trust 
Company }  a  draft  being  drawn  to  Its  order 
for  said  purchase  money,  and  the  same  was 
collected   by    the  Western    Bank   &   Trust 

Company  on  about  the  day  of  May, 

1903.  A  few  days  thereafter  a  representa- 
tive of  Mrs.  Glbbs,  the  mother  of  W.  Hi 
Glbbs,  made  claim  for  her  interest  in  this 
12,700,  and  $900  of  the  same  was  jmld  to 
ber,  and  the  same  was  charged  to  T.  F. 
Smith's  account.  A  little  later,  some  other 
sales  of  the  Louisiana  property  were  made, 
and  It  took  exactly  the  same  course:  that 
is,  the  proceeds  went  to  the  credit  of  T.  F. 
Smith's  account,  and  he  used  all  of  said 
money  In  his  business.  Thus  matters  drift- 
ed, It  appears,  until  some  time  in  the  fall 
of  1004,  at  which  time  T.  F.  Smith  paid 
the  bank  on  this  $3,000  the  sum  of  $1,000, 
and  also  paid  tbe  interest  from  March  10 
to  November  10,  1004  Nothing  else  was 
ever  actually  paid  on  this  $3,000  note  by  any 
one,  but  tbe  court  held  that,  by  reason  of 
«nougb  money  coming  Into  the  hands  of  the 
bank  from  the  sale  of  the  Louisiana  lands, 
tbe  bank  was  bound  to  consider  the  note 
as  fully  paid.  He  therefore  perpetuated  the 
Injunction,  held  the  original  $3,000  note 
canceled  and  paid,  directed  by  the  Judg- 
ment herein  that  the  $5,000  note  deposited 
as  collateral  must  be  canceled  or  returned, 
or,  If  the  bank  neglected  to  return  said  note, 
plMntlfts  could  have  Judgment  against  the 
bank  for  $6,500.    The  case  was  tried  before 


the  court  without  ■  Jury.  No  motion  for 
new  trial  being  necessary,  the  court  was  ask- 
ed to  file  its  conclusions  of  law  and  fact, 
and  this  appeal  was  perfected  by  the  West- 
em  Bank  &  Trust  Company, 

The  findings  of  fact  and  conclusions  of 
law  of  tbe  trial  court,  which  we  adopt,  are 
as  follows: 

"PlalntUfs,  W.  H.  Glbbs  and  Mrs.  Jasper 
G.  Smith,  seek  to  enjoin  defendant  bank  and 
trust  company  and  the  trustee  from  selling 
certain  lands  of  plaintiffs  to  satisfy  a  bal- 
ance claimed  by  defendant  of  a  note  for 
$3,000  made  by  T.  F.  Smith  with  plaintiffs 
as  sureties  and  secured  by  a  trust  deed  on 
plaintiffs'  land  In  Louisiana  and  Texas* 
plaintiffs  alleging  that  the  note  had  been 
fully  paid  by  sales  of  lands  in  the  trust 
deed,  that  the  trust  deed  of  the  Louisiana 
lands  were  Invalid,  and  that  they  have  been 
released  by  extension  of  said  note.  The 
defendant  by  its  cross-action  made  T.  F. 
Smith  a  party  and  prayed  Judgment  for 
the  balance  of  the  note  and  foreclosure  of 
lien  of  the  trust  deed. 

"(1)  I  find  from  the  testimony  that  Mrs. 
J.  G.  Smith  is  and  was  on  March  10,  1903, 
tbe  wife  of  T.  F.  Smith  and  the  sister  of 
W.  H.  Glbbs,  and  that  she  and  Glbbs  owned 
by  inheritance  the  lands  deserlbed  la  the 
trust  deed. 

"  (2)  That  T.  F.  Smith  was  then  a  custo- 
mer of  defendant,  owed  a  balance  oa  ac- 
count of  $1,787.49,  and  obtained  a  loan  of 
$3,000  to  cover  the  overdraft  and  for  use  in 
his  business,  making  his  note  due  March  10, 
1904,  with  10  per  cent  interest,  which  plain- 
tiffs executed  as  sureties  and  secured  by 
trust  deeds  on  their  lands. 

"  &)  That,  all  parties  believing  that  Mrs. 
Smith  could  not  make  a  valid  trust  deed  of 
ber  Louisiana  lands,  she  and  her  husband 
made  a  feigned  conveyance,  in  dne  form  to 
W.  H.  Glbbs  for  the  pretended  consideration 
of  bis  note  of  $5,000.  due  In  five  years,  and 
that  thereupon  he  executed  the  trust  deed 
in  favor  of  defendant  for  her  lands  and  his 
in  Louisiana.  She  pledged  tbe  $5,000  note, 
and.  Joined  by  her  husband,  made  trust 
deed  of  h»  Texas  lands,  all  to  secure  the 
said  $3,000  note;  they  all  understanding 
that,  upon  payment  of  the  loan,  tbe  $5,009 
would  be  canceled  and  her  lands  reconveyed 
to  her  by  Glbbs. 

"(4)  The  law  of  Louisiana  does  not  per^ 
mlt  a  wife  to  secure  her  husband's  debt  upon 
ber  lands,  except  she  l>e  privately  examined 
by  a  district  Judge,  and  be  shall  certify  that 
the  facts  authorize  the  act.  There  was  no 
such  examination  or  certificate  in  this  case. 

"(5)  By  the  law  of  Louisiana  a  mort- 
gage or  trust  deed  for  future  adyances,  or 
for  an  Indefinite  sum,  is  invalid. 

"(6)  All'  tlie  transactions  between  de- 
fendant and  Smith  from  Mardi  10,  1903,  to 
December  16^  1904,  consisted  In  the  ordlnaiy 
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dealings  of  banker  and  merchant  and  the 
mailing  of  tbe  $3,000  note,  and  a  note  for 
$100.  During  such  period,  and  after  the 
maturity  of  said  $3,000  note,  tbe  credit  bal- 
ance of  Smith  with  defendant  was  frequently 
Bufflcleot  to  pay  the  said  note  without  allow- 
ing credit  for  any  of  the  lands  of  plaintiffs 
sold  as  hereafter  stated, 

"(7)  In  the  fall  of  1904  defendant  pro- 
posed to  T.  F.  Smith  that,  If  he  would  re- 
duce tbe  note  to  $2,000  or  $2,500,  pay  an- 
other made  by  bim  with  Oibbs  as  surety, 
and  pay  certain  drafts  for  flour  shipped  to 
Smith  and  for  which  defendant  had  become 

liable  by  of  bills  of  lading,  It  would 

extend  the  balance  of  the  note  to  the  fall  of 
1905.  Smith  paid  the  $1,100  note  and  the 
flour  drafts  during  the  fall  of  190^  and  paid 
$242  Interest  and  $1,000  of  principal  on  the 
$8,000  on  and  before  December  16,  1004,  and 
thereby  reduced  the  balance  to  $2,280  at  that 
date,  not  counting  proceeds  of  plaintiffs' 
lands. 

"(7a)  But  before  the  maturity  of  said  note 
W.  H.  Glbbs  bad  sold  of  his  own  and  his 
Bister's  Louisiana  lands  to  the  extent  of 
$2,844,  and  she  and  Smith  liad  sold  her 
"Texas  lands  for  $450;  defendant  releasing 
its  lien  on  them  all  and  receiving  tbe  entire 
sum  of  $3,294,  and  placing  it  to  the  current 
credit  of  Smith,  without  tbe  authority  of 
plaintiffs.  If  these  various  items  had  been 
credited  on  the  note  as  they  were  received 
by  defendant,  tbe  same  was  overpaid  by 
$150  or  more,  without  counting  the  snms 
credited  thereon  as  paid  by  Smith. 

"(8)  When  Gibbs  made  the  deeds  to  the 
Louisiana  lands,  he  delivered  tbem  to  de- 
fendant with  instruction  to  collect  the  sale 
price  and  apply  it  to  the  satisfaction  of  the 
$3,000  note;  but  defendant,  with  the  con- 
currence of  T.  P.  Smith,  diverted  the  funds 
and  allowed  Smith  to  use  the  same  in  the 
ordinary  course  of  business. 

"(9)  Plaintiffs  did  not  know  of  such 
misapplication  of  the  proceeds  of  their  lands 
until  a  few  days  before  this  suit,  but  could 
have  ascertained  the  fact  had  they  used  or- 
dinary diligence  to  do  so.  However,  the 
defendant  had  no  reasonable  belief  that 
plaintiffs  assented  to  the  misapplication. 

"Conclusions  of  Law. 

"A  maker  of  a  promissory  note  may  show 
by  parol  bis  relation  of  surety  whenever 
any  equity  In  his  behalf  arises  subsequent 
to  tbe  making  of  the  note,  whereby  on  ac- 
connt  of  dealings  between  the  creditor  and 
principal  debtor  the  surety  ought  to  be  dis- 
charged. Such  proof  does  not  vary  the  terms 
of  the  writing,  but  only  shows  the  relation 
of  the  party  to  the  contract  If  this  were 
not  so,  yet,  in  this  case,  that  plaintiffs  were 
sureties  appears  from  the  transaction  as  a 
whole  and  the  trust  deeds  made  to  secure 
tbe  defendant  When  a  surety  has  secured 
tbe  debt  of  bis  principal  and  sold  the  security 


with  the  consent  of  the  creditor  and  given 
to  him  the  proceeds,  the  creditor  cannot  ap- 
ply such  funds  to  another  debt  of  the  prin- 
cipal without  the  consent  of  the  surety,  and 
such  assent  will  not  be  presumed  as  against 
the  surety,  who  is  tbe  wife  of  the  principal 
debtor,  from  absence  of  proof  that  she  ob- 
jected, if  indeed  she  is  capable  of  assenting, 
and  thereby  extending  by  parol  the  scope 
and  extent  of  her  trust  deed  lien. 

"When  the  surety  paying  to  the  creditor 
a  sum  of  money  directs  its  application  to 
tbe  debt  for  which  he  is  liable,  tbe  creditor 
and  principal  debtor  cannot  divert  the  same 
to  any  other  use. 

"When  the  proceeds  of  the  surety's  prop- 
erty mortgaged  to  secure  the  debt  came  into 
the  creditor's  hands,  they  are.  In  the  absence 
of  contrary  direction  by  tbe  surety,  applied 
by  law  to  tbe  debt  secured,  and  If  the  prin- 
cipal debtor  get  possession  of  such  funds  by 
the  act  or  consent  of  the  creditor,  and  use 
them  in  any  other  wise  than  for  the  payment 
of  the  secured  debt,  the  surety  is  discharged 
pro  tanto. 

"The  plaintiffs  were  not  bound  to  see  that 
the  proceeds  of  their  lands  were  applied  to 
the  payment  of  the  note — the  rule  of  negli- 
gence cannot  apply,  as  defendant  is  in  uo 
sense  a  purchaser  for  value,  bona  fide  lien 
holder,  or  smbsequent  creditor  having  equi- 
ties of  equal  standing  with  those  o{  plain- 
tiffs as  sureties — and  clearly  had  no  right 
to  disregard  the  positive  Instructions  of  Glbbs 
in  the  application  of  the  money  derived  from 
the  Louisiana  lands,  which  exceeded  In 
amount  the  balance  claimed  by  defendant. 

"The  defendant,  having  knowingly  obtain- 
ed tbe  money  received  for  plaintiffs'  land 
prior  to  the  maturity  of  the  debt,  was  bound 
to  credit  the  payments  as  received,  and  not 
entitled  to  Interest  to  the  maturity  of  the 
note,  and,  so  far  as  concerns  plaintiffs,  the 
note  was  overpaid  before  due,  and  they  are 
therefore  entitled  to  Judgment  as  prayed. 

"Tbe  agreement  or  proposal  for  extension 
of  the  $3,000  note,  and  tbe  acts  of  Smith  in 
execution  of  the  same^  are  too  Indefinite  as 
to  time  and  terms  to  bind  the  defendant  to 
forbear  collection  of  the  note,  and  therefore 
would  not  release  plaintiffs  if  the  note  liad 
not  been  paid." 

The  first  assignment  of  error  questions  the 
right  of  Mrs.  Smith  to  institute  this  suit 
without  Joining  ba  husband.  The  record 
shows  that  the  property  in  question  was  the 
separate  property  of  Mrs.  Smith,  and  was 
about  to  be  sold  for  tbe  debt  of  her  husband, 
which  she  avers  was  fully  paid  off  and  dis- 
charged. The  husband  refused  to  Join  in 
tbe  suit,  and  in  effect  Informed  her  that  she 
would  have  to  sue  alone,  and  on  account  of 
his  relations  with  the  bank  would  have 
nothing  to  do  with  the  suit  This  was  sufil- 
cleut  to  authorize  suit  by  her  In  order  to 
protect  her  separate  properly.  Speer,  Mar- 
ried Women,  {{  288,  282. 
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The  second  assignment  questions  the  ac- 
tion of  the  court  In  permitting  evidence  to 
the  effect  that  Mrs.  Smith  and  Glbbs  were 
sureties  on  the  note  of  T.  F.  Smith  to  the 
bank.  As  between  the  original  parties  to 
the  transaction,  parol  evidence  to  the  effect 
that  some  are  sureties  for  others  Is  held 
not  to  be  a  violation  of  the  rule  that  parol 
evidence  is  not  admissible  to  contradict  or 
explain  an  unambiguous  written  contract 
First  Nat  Bank  v.  Skldmore  (Tex.  Civ. 
App.)  30  S.  W.  565,  and  cases  there  cited. 

In  our  opinion  the  remaining  assignments 
of  error  are  disposed  of  by  the  findings  of 
fact  The  bank  was  directed  to  apply  the 
proceeds  of  the  sale  of  the  property  to  the 
payment  of  the  secured  debts,  which  It  fail- 
ed to  do.  If  the  application  had  been  ac- 
tually made,  the  findings  established  the 
tact  that  the  secured  debts  would  have  been 
folly  discharged,  and  it  is  not  thought  that 
the  mere  fact  that  those  debts  were  not  due 
would  Justify  the  bank  In  ignoring  the  In- 
structions of  the  snretleB.  The  bank,  if  it 
desired  that  the  debt  should  continue  until 
it  fell  due,  should  have  held  the  money  un- 
til that  time  The  mere  nonmaturity  of 
the  obligation  of  the  sureties  would  not  be 
sufficient  ground  for  disregarding  their  In- 
structions to  apply  the  funds  that  arose 
from  the  sale  of  their  property  to  the  pay- 
ment of  the  secured  debt. 
'  We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


MISSOURI,  i:.  ft  T.  RT.  CO.  OF  TEXAS  t. 
PARROTT.* 

(Court  of  Civil  'A.ppMJs  of  Texas.   Oct  24. 

1.  BviDBRCB  — Siiai.AB  Facts  — iNjtntm  to 
Sebv ART— Violation  ov  RtnuES. 

On  an  issue  as  to  the  contribatory  negli- 
gence of  an  injured  servant  in  violating  a  mle 
of  defendant  railway  company,  evidence  that 
plaintiff,  on  various  otlier  occasions,  had  been 
guilty  of  violating  the  railway  company'a  rules, 
and  that  he  had  habitually  violated  such  rules, 
and  ttiat  accidents  resulted  therefrom,  was  in- 
admissible. 

[E<d.  Note.— For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  |{  414,  414V; ;  voL  34, 
Cent  Dig.  Master  and  Servant  H  763.  764, 
047.] 

2.  BVIDERCS— Reuoteress. 

The  fact  that  the  time  to  which  certain 
testimony  offered  related  was  nine  months  prior 
to  the  date  of  the  accident  in  question  only  af- 
fected the  weight  of  the  testimony  and  not  its 
competency. 

[Ed.  Note.— For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  S  434.] 

3.  Trial— Irstbcotionb— Request  to  Chabob 
-Refusal. 

Where  a  matter  has  been  submitted  to  the 
jury  by  the  court  in  its  general  charge,  if  the 
party  desires  a  fuller  and  more  specific  instruc- 
tion. It  is  his  duty  to  request  the  same. 

(Ed.  Note. — For  cases  in  point,  see  roL  46, 
Cent  Dig.  Trial.  H  628-634.] 

*Wrlt  of  error  denied  by  Supreme  Court. 


4.  Master  ard  Skrvart— Irjttxies  to  Skst- 
ANT— Rules— Violation. 

In  an  action  for  injuries  to  a  servant  of  a 
railway  company,  the  fact  that  plaintiff  violated 
one  of  the  railway  company's  rules  did  not  con- 
stitute negligence  per  se. 

[Ed.  Note. — For  cases  in  point  see  voL  34, 
Gent  Dig.  Master  and  Servant  Si  759-764.] 

On  motion  for  rehearing.    Overruled. 
For  former  opinion,  see  04  S.  W.  1135. 

EIDSON,  J.  As  in  the  original  opinion  of 
this  court  In  this  case  the  appellant's  as- 
signments of  errors  insisted  upon  In  Its  mo- 
tion for  rehearing  of  this  cause  as  grounds 
for  reversal  of  the  Judgment  of  the  court 
below  were  overruled  without  dlscussl<m. 
and  as  counsel  for  appellant  In  the  motion 
for  rehearing,  request  us  to  dlscnss  and  give 
our  reasons  for  overruling  said  assignments, 
we  will  now  proceed  to  do  so. 

The  testimony,  exclusion  of  whlcfa  Is  com- 
plained of  in  the  third  assignment  of  error, 
was  inadmissible.  It  was  Intended  to  show 
by  the  excluded  testimony  that  appellee  had. 
on  various  other  occasions,  been  guilty  of 
violating  the  rules  of  appellant  and,  in 
effect,  that  be  had  habitually  violated  sncb 
mles.  and  that  accidents  had  resulted  there- 
from. This  character  of  testimony  was  held 
to  be  inadmissible  in  the  case  of  Railway 
V.  Johnson.  92  Tex.  382,  383,  48  S.  W.  568, 
569.  Chief  Justice  Oalnes,  delivering  the 
opinion  in  that  case,  uses  this  language  : 
"We  think  the  mle  is  well  settled  that 
when  the  question  of  whether  or  not  a 
person  has  beea  negligent  in  doing  or  in 
failure  to  do  a  particular  act  evidence  Is 
not  admissible  to  show  that  he  has  been 
guilty  of  a  similar  act  of  negligence,  or  even 
habitually  negligent  npon  a  similar  occa- 
sion," citing  among  other  cases  that  of  Ten- 
ney  v.  Tuttle,  1  Allen  (Mass.)  185,  and 
quotes  as  follows  from  that  case:  "When 
the  precise  act  or  omission  of  a  defendant  is 
proved,  the  question  whether  it  Is  actionable 
negligence  Is  to  be  decided  by  the  character 
of  that  act  or  omission  and  not  by  the  char- 
acter for  care  and  caution  that  the  defend- 
ant may  sustain." 

The  testimony,  admission  of  which  is  com- 
plained of  in  the  fifth  and  seventh  assign- 
ments of  error  of  appellant,  was  properly 
admitted.  The  fact  that  the  time  to  which 
the  testimony  related  was  nine  months  prior 
to  the  date  of  the  accident  would  only  af- 
fect the  weight  of  the  testimony,  and  not 
Its  competency. 

The  matter  to  which  the  eighth  assign- 
mmt  of  error  relates  was  practically  sub- 
mitted to  the  Jury  by  the  court  in  its  gen- 
eral charge.  In  connecti<»i  with  8i)ecial 
charge  No.  11,  requested  by  appellant  and 
given  to  the  Jury  by  the  court;  and  if  appel- 
lant desired  a  fuller  or  more  specific  In- 
struction given  to  the  Jnry  on  this  subject 
It  waa  its  duty  to  request  same.    And  the 
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writer  also  tblnks  there  Is  force  In  tbe  view 
<»ntended  for  by  appellee  tliat  rule  104a 
appllefl  to  a  train  of  cars,  and  not  to  an  en- 
gine separated  from  a  train  on  a  siding  to 
be  cleaned. 

We  do  not  think  there  was  any  error  in 
tbe  fifth  paragraph  of  the  coart's  charge, 
-complained  of  In  appellant's  tenth  assign- 
ment of  error.  In  our  opinion  the  question, 
as  to  whether  appellee  was  guilty  of  negli- 
gence In  violating  rule  104a,  under  the  dr- 
xmmstances  shown  In  this  case,  was  one  of 
fact  for  tiie  determination  of  the  jury. 
Railway  r.  Adams,  94  Tex.  106,  68  S.  W. 
«81;  Railway  y.  Ciornell,  69  S.  W.  881,  66  b. 
W.  247. 

Appellant's  seventeenth,  eighteenth,  nine- 
teenth, twentieth,  and  twenty-fourth  as- 
signments of  error  complain  of  the  refusal 
of  the  court  to  give  certain  special  charges 
jwqneeted  I7  It  to  tbA  lory.    Bach  of  these 


special  diargee  makes  the  violation  of  the 
rule  of  appellant  negligence  per  se,  and  for 
that  reason  was  properly  refused;  and,  be- 
sides, we  think  the  court  properly  charged 
the  Jury  as  to  the  effect  of  the  rule  upon 
appellee's  conduct  in  its  main  charge  and 
tbe  special  charge  given  at  the  request  of 
appellant 

The  other  assignments  of  error  relied  upon 
in  appellant's  motion  for  rehearing  relate 
to  tbe  sufficiency  of  the  evidence  to  support 
the  verdict  and  Judgment  While  the  testi- 
mony of  appellee  is,  in  some  particulars,  In- 
consistent and  contradictory,  he  testified  to 
facts,  If  believed  by  the  Jury,  sufficient  to 
Justify  their  verdict;  and  the  fact  that  they 
found  such  verdict  shows  that  they  believed 
his  testimony  as  to  such  facts.  In  our 
opinion,  the  verdict  and  Judgment  are  sup- 
ported by  the  evidence. 

The  motion  for  rehearing  la  overruled.  -  , 
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CADENHEAD  et  bL  ▼.   ROGERS  &  BBD. 

(Court  of   Civil   Appeab  of  Texaa.    Oct    10. 
1906.) 

1.  liANDLOBD  AND  TKNANX— LiBNS  FOB  ADVAN- 
CES—APPLICATION    OF   Pboceeds   of   Pbop- 

XBTT. 

A  landlord  was  not  obliged  to  apply  tba 
proceeda  of  cotton  received  from  a  tenant  to  the 
payment  of  a  claim  for  which  he  held  a  lien 
against  property  which  had  been  levied  on  by  a 
third  person,  but  might  apply  the  proceeds  to  a 
subsequent  claim  for  supplies  to  the  tenant 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  i  101&] 

2.  Same— Action— FixADiNO. 

Id  an  action  by  a  landlord  to  recover  from 
a  third  person  the  value  of  cotton  on  which  the 
landlord  held  a  lien,  an  allegation  that  since 
the  third  person  had  levied  on  the  cotton  in 
question  the  landlord  bad  received  the  proceeds 
of  two  bales  of  cotton,  and  that  deducting  from 
the  value  of  the  two  bales  moneys  advanced  to 
the  tenant  to  buy  supplies  and  to  pick  and  gin 
the  two  bales  left  a  balance  which  was  credited 
on  the  account  filed,  was  sufficient  without  item- 
izing the  subsequent  claim  to  which  the  proceeda 
of  tne  two  bales  were  applied. 

3.  Pbincifal  and  Aoent— Estoppel— Statb- 

KERTS  of  AOENT. 

Where  the  bookkeeper  of  a  firm  told  one 
who  inquired  of  bim  as  to  claims  of  the  tenant 
of  the  firm  that  the  tenant  had  left  money  to 
pay  bis  store  account  but  that  be  knew  nothing 
about  the  rents  and  had  nothing  to  do  with 
them,  and  he  was  the  firm's  representative  as 
to  matters  appertaining  to  the  store  account 
but  not  as  to  the  rents,  the  firm  was  estopped 
to  claim  a  lien  on  property  levied  on  by  the 
third  person  for  the  store  account,  but  was  not 
estopped  to  claim  a  lien  for  the  rent 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Agent  i  493.] 

Appeal  from  Panola  County  Court;  J. 
G.  Woolworth,  Judge. 

Action  by  Rogers  &  Bro.  against  P.  Oaden- 
head  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Modified. 

Mason  Wllllama  and  H.  N.  Nelson,  for 
appellants.    W.  R.  Anderson,  for  appellee. 

JAMES,  G.  J.  This  action  wbb  by  Rogers 
&  Bro.  to  recover  the  value  of  two  bales  of 
cotton  and  seed,  upon  which  they  had  a 
landlord's  Hen  to  secure  rents,  supplies,  and 
advances  furnished  Will  Kizzine,  their  ten- 
ant, and  which  two  bales  of  cotton  and  seed 
were  alleged  to  have  been  converted  by  ap- 
pellants. Judgment  was  rendered  in  the 
county  court  against  appellants  for  the  sum 
of  $102.50,  the  full  amount  of  plaintiffs' 
claim. 

Inasmuch  as  we  have  arrived  at  the  con- 
clusion that  the  account  of  Rogers  &  Bro. 
against  Klzzlne  (except  the  items  relating 
to  rent)  cannot,  under  the  evidence,  be  re- 
covered against  appellants,  for  reasons  here- 
inafter explained,  the  first  assignment  affects 
an  immaterial  matter.    It  would  avail  ap- 


pellants nothing  If  we  should  sustain  their 
contention  that  the  item,  "To  bal.  due  on 
mule,  $18.00,"  was  Insufficiently  alleged. 

The  second  and  third  assignments  are 
not  well  taken.  Rogers  &  Bro.,  in  our  opin- 
ion, were  not  obliged  to  apply  to  the  partic- 
ular claim  against  Klzzlne  involved  in  the 
case  the  proceeds  of  other  cotton  received 
from  Klzzlne  after  appellants'  levy  on  the 
two  bales  in  question;  the  subsequent  claim 
to  which  the  other  cotton  was  applied  being, 
further,  for  supplies  to  Kizzine.  The  special 
exertion  in  reference  to  this  matter  was 
properly  overruled,  because  it  was  not  neces- 
sary for  plalntitrs  in  their  pleading  to  itemize 
the  subsequent  claim.  It  was  suffidoit  to 
allege,  as  plaintiffs  did,  as  follows:  "That 
since  the  recovery  of  said  Judgment  plain- 
tiffs have  received  the  proceeds  of  two  bales 
of  cotton,  deducting  from  the  value  of  said 
two  bales  of  cotton  moneys  advanced  Kizzine 
to  buy  supplies  and  to  pick  and  gin  the  two 
bales  of  cotton,  left  a  balance  of  $45.84. 
which  amount  was  credited  on  the  account 
filed  herein." 

The  testimony  shows  that  Cadenhead,  be- 
fore deciding  to  levy  on  the  cotton  in  ques- 
tion. Inquired  at  plaintiffs'  store  to  ascertain 
the  status  of  their  claim  against  Kizzine; 
that  Paul  Rogers,  Jr.,  kept  the  books  at  the 
store,  sold  goods,  and  made  collections ;  tliat 
Paul  Rogers,  Jr.,  told  him  that  Kizzine  had 
left  enough  money  there  to  pay  his  store 
account— that  is,  what  be  owed  at  the  store ; 
that  he  did  not  tell  liim  anything  about 
the  rents,  as  he  knew  nothing  about  the 
rents,  and  bad  nothing  to  do  with  the 
rents,  and  upon  this  Information  Cadenhead 
proceeded  to  levy.  That  Paul  Rogers,  Jr., 
had  nothing  to  do  with  the  rents  Is  undis- 
puted, but  that  he  was  plaintiffs'  representa- 
tive as  to  matters  appertaining  to  tlie  store 
or  store  account  Is  also  undisputed.  It  Is 
his  own  testlmcmy  that  as  to  the  store  ac- 
count he  represented  that  It  had  been  paid. 
To  that  extent  plaintiffs  were  bound  by  his 
statements,  and  estopped  to  deny  them  as 
to  Cadenhead,  who  thereupon  made  the  levy. 
Ewart  on  Estoppel,  p.  139.  This  being  the 
state  of  the  evidence,  it  Is  clear  that,  whether 
the  charge  on  estoppel  referred  to  in  the 
fourth  assignment  was  given  or  refused, 
plaintiffs  were  not  entitled  to  set  up  or  re- 
cover the  store  account  pleaded  by  than. 
We  think  there  was  no  estoppel  as  to  the 
rents.  It  would  be  an  injustice,  manifest 
upon  the  record,  to  allow  the  Judgment  to 
stand  for  the  store  account 

We  conclude  that  the  Judgmoit  should  be 
reformed  by  deducting  therefrom  the  amount 
of  the  store  account,  and  aiOrmed  for  the 
balance,  to  wit,  $24.1& 
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RANSOM  T.  STATE. 
(Supreme  Court  of  Tennessee.    Oct.  25,  1900.) 

1.  HOIIICIDI^— BVIDBIICE— SUFnCJKNCr. 

In  a  prosecution  for  homicide,  evidence  held 
snfBcieut  to  sustain  a  verdict  of  convicliou  and 
Insufficient  to  sustain  the  theory  of  self-dcfenae. 

2.  INDICTMKNT     AND     INFORMATION— MODK    OT 
OBJBCTION— MonOR  to  <^UA8H. 

An  objection  to  an  indictment  on  the 
ground  that  colored  Jurors  were  excluded  from 
the  grand  jury  on  account  of  their  race  conl<t 
not  be  presented  at  the  trial  by  a  motion  l.o 
quash,  but  most  be  presented  by  a  plea  in  abate- 
ment duly  verified  and  sustained  by  coinpetenc 
evidence. 

[Ekl.  Note. — For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  U  480, 
481.] 

8.  Oband  Jubt  —  Ohauucroeb  —  Tiiuc  jroB 

Making. 

Where  defendant  has  notice  that  his  case 
Is  to  be  tried  before  a  grand  juiv,  but  makes  no 
objection  to  its  formation  till  he  has  been  in- 
dicted, and  the  case  called  for  trial,  his  objec- 
tion is  too  late. 

(Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Grand  Jury,  SI  53,  B4.] 

4.  Cbiminai.  Law— Appeai  —  Record  —  Ruxr 
IN08  Relating  to  Jubt. 

Where,  on  appeal  in  a  prosecution  for 
homicide,  the  bill  of  exceptions  fails  to  state, 
as  required  by  the  rules  of  the  Supreme  Court, 
that  it  contains  all  of  the  evidence  heard  by  the 
trial  judge  on  a  motion  to  discharge  the  jury 
panel,  the  correctness  of  the  court's  ruling  will 
not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Criminal  Law,  Sf  292&-2930.] 

5.  Jubt— Motion  to  Dibchabge  PaneI/— Bvi- 

DENC«. 

Affidavits  to  the  effect  that  the  affiants  had 
not  seen  or  beard  a  colored  man  called  to  serve 
on  the  jury,  were  insufficient  to  sustain  a  motion 
to  discharge  the  panel  on  the  ground  that  col- 
ored men  were  excluded  from  thp  Jury  on  ac- 
count of  their  race. 

[Ed.  Note.— For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  S  647.1 

Appeal  from  Criminal  Court,  Davidfun 
County;  W.  M.  Hart,  Judge. 

Ernest  Ransom  was  conTicted  of  murder 
in  the  second  degree,  and  appeals.    Affirmed. 

R.  L.  Mayfield,  for  appellant  Attorney 
General  Cetes,  for  tbe  State. 

McALISTER,  J.  Tbe  plaintiff  in  error 
was  convicted  in  the  criminal  court  of  David- 
son county  of  murder  in  the  second  degree 
for  the  unlawful  killing  of  one  Horace  Dozier, 
and  sentenced  to  the  state  prison  for  a  term 
of  20  years.  He  has  appealed  In  error.  Tbe 
only  question  made  on  the  appeal  Is  that 
tbe  prisoner  In  his  trial  was  denied  the 
equal  protection  of  the  laws  guarantied  to 
him  by  the  fourteenth  amendment  to  the 
federal  Constitution.  It  is  proper,  however, 
before  entering  upon  an  examination  of  tbe 
legal  question,  to  make  a  brief  statement  of 
the  facts. 

It  Is  shown  by  tbe  record  that  the  killing 
oormrred  In  a  negro  saloon  near  tbe  comer 
of  Cedar  and  Cherry  streets  In  tbe  city  of 
Nashville.  The  plaintiff  in  error  and  other 
negroes  were  engaged  in  a  game  of  cards  at 


a  table  in  the  rear  of  said  saloon  when  one 
Tates,  another  negro,  csCme  Into  the  room 
and  began  to  guy  the  plaintiff  in  error, 
whereupon  tbe  latter  arose,  threatening  to 
kill  lates  if  he  did  not  let  bim  alone.  While 
these  parties  were  engaged  in  an  angry  col- 
loquy, a  negro  employ^  of  tbe  saloon  Inter- 
posed, and  thereupon  Yates  retired.  About 
this  time,  tbe  deceased,  Horace  Dozier,  a 
young  negro,  perhaps  about  20  years  old  re- 
marked to  plalntlft  in  error:  "Sit  down, 
you  are  Just  checking^ — ^meaning  that  the 
defendant  was  bluffing;  whereupon  tbe 
plaintlir  in  error  said:  "You  think  I  am 
checking.  I  will  show  you  whether  I  am 
or  not;"  and,  suiting  the  action  to  the  word, 
be  immediately  struck  the  deceased  on  the 
forehead,  whereupon  the  deceased  returned 
tbe  blow  with  his  flst  The  two  clinched, 
and  wrestled  with  each  other  towards  tbe 
wall  of  tbe  house.  Tbe  deceased  at  this 
point  broke  away  from  the  prisoner,  and, 
holding  big  band  to  his  left  side,  ran  out 
through  the  barroom,  and,  when  he  was 
about  -  to  pass  through  a  set  of  swinging 
doors,  the  paintlff  in  error,  who  was  In  pur- 
suit, caught  hold  of  tbe  deceased,  and,  turn- 
ing bim  around,  stabl>ed  him  twice  In  the 
breast  The  deceased  was  taken  to  the  city 
hospital  where  he  shortly  afterwards  died. 
Tbe  prisons,  after  stabbing  tbe  deceased, 
coolly  wiped  tbe  blood  from  his  knife  upon 
bis  trousers,  deposited  it  in  his  pocket  and 
made  his  escape,  but  was  arrested  within 
about  24  hours  and  placed  in  Jail.  While 
the  parties  were  about  tbe  same  height,  it 
appears  that  there  was  a  disparity  In  their 
weight ;  the  plaintiff  In  error  weighing  prol)- 
ably  20  or  25  iwunds  more  than  the  de- 
ceased. 

The  theory  of  the  defendant  was  that  be 
bad  committed  the  act  In  self-defense.  He 
claimed  that  while  be  and  others  were  at 
tbe  table,  and  after  the  controvert  with 
Yates  had  subsided,  tbe  deceased,  who  was 
standing  behind  him,  cursed  bim,  and  when 
the  defendant  looked  around,  the  deceased 
struck  him  a  severe  blow  In  the  mouth,  and 
was  in  tbe  act  of  following  it  up  with  an- 
other blow,  but  was  prevented  by  doing  so 
by  bis  foot  slipping;  that  the  defendant 
then  arose  and  began  to  defend  himself 
from  the  assault  made  upon  him  by  tbe  de- 
ceased. He  further  insisted  that  tbe  deceas- 
ed was  a  man  of  equal  strength  with  him- 
self, and  that  he  only  used  sufficient  force  to 
repel  tbe  threatened  violence  on  tbe  part  of 
the  deceased.  Tbe  defendant  also  Insisted 
the  entire  fight  occurred  in  tbe  poolroom,  and 
that  he  did  not  pursue  tbe  deceased  out  to 
tbe  front  door  of  the  barroom.  The  record, 
however,  shows  that  be  is  not  only  con- 
tradicted in  this  statement  by  tbe  witnesses 
for  the  state,  but  also  by  several  of  his  own 
witnesses.  The  theory  of  self-defense  is  not 
made  out  upon  tbe  record,  and  the  verdict 
of  the  jury  was  well  warranted  by  tbe  facts- 
disclosed. 
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It  Is  not  insisted  there  is  error  in  the 
charge  of  the  court  or  In  the  admission  or  ex- 
clusion of  evidence,  nor  is  the  guilt  of  the 
defendant  seriously  controverted  on  this  ap- 
peal ;  but  the  whole  contention  made  in  this 
court  is  that  the  plaintiff  in  error  was 
denied  the  equal  protection  of  the  laws  on 
his  trial  in  the  court  below.  The  questions 
now  sought  to  be  made  are  predicated  upon 
the  refusal  of  the  trial  judge  to  sustain  a 
motion  interposed  on  behalf  of  tlie  plalntifT 
in  error  to  quash  the  Indictment  and  set 
aside  the  panel,  for  the  alleged  reason  that 
negroes  bad  been  excluded  from  the  Jury 
box  on  account  of  their  color.  The  facts 
necessary  to  be  noticed  to  present  the  ques* 
tion  are  as  follows: 

The  murder  was  committed  on  the  1st  ot 
August,  1905,  and  within  24  hours,  the  plain- 
tiff in  error  was  arrested  and  bound  over 
to  the  next  term  of  the  circuit  court  which 
convened  on  September  4,  1906.  On  the 
first  day  of  the  court,  to  wit,  Septeml>er  4tb, 
the  court  selected  from  the  venire  a  grand 
Jury  to  serve  during  the  ensuing  September 
term,  1906.  On  the  8th  of  September,  1905, 
the  grand  Jury  returned  a  true  bill  against 
the  plaintiff  In  error,  cliarging  him  with 
the  crime  of  murder  In  the  first  degree. 
Thereafter  the  defendant  demanded  a  special 
panel  and  on  the  21st  of  October,  1906,  the 
court  ordered  tliat  the  Jury  box  be  brought 
into  open  court  and  a  panel  drawn  there- 
from to  be  summoned  by  the  sheriff  to 
appear  October  24,  1905,  on  which  date  the 
case  had  been  set  for  trial.  It  is  worthy  of 
remark  that  np  to  this  time  no  motion  had 
been  interposed  on  behalf  of  the  prisoner  to 
quash  the  indictment  or  to  challenge  the 
legality  of  either  the  grand  Jury  tliat  indicted 
l]im  or  the  names  drawn  from  the  Jniy 
box  from  which  the  panel  for  his  trial  was  to 
he  selected.  However,  on  October  24,  1906, 
the  day  set  for  ttie  trial  of  the  cause,  the 
plaintiff  in  error  through  Ids  counsel  present- 
'Od  the  following  motion  in  writing  to  quash 
the  indictment,  viz.:  "Now  comes  the  de- 
fendant in  his  own  proper  person,  and 
moves  the  court  to  set  aside  and  quash  the 
Indictment  against  him  because  the  jury  com- 
missioners appointed  in  accordance  with  the 
acts  of  1901  of  the  state  of  Tennessee,  tliat 
selected  the  grand  Jury  which  found  and 
presented  said  Indictment,  selected  no  person 
or  persons  of  color  or  African  descent  to 
serve  on  said  grand  Jury,  but,  on  the  con- 
trary did  exclude  from  the  list  of  persons, 
to  serve  as  such  grand  Jurors,  all  colored 
persons,  or  persons  of  African  descent,  known 
as  'negroes,'  because  of  their  race  and  color; 
and  that  said  grand  Jury  was  composed  ex- 
clusively of  persons  of  the  white  race,  while 
all  persons  of  the  colored  race,  or  persons  of 
African  descent  known  as  'negroes,'  al- 
though consisting  and  constituting  one-third 
of  the  population  of  Davidson  county,  ac- 
cording to  the  federal  statistics  of  1900,  and 
although  otherwise  qualified  to  serve  on  such 


grand  Jury,  were  excluded  therefrom  on  the 
ground  of  their  race  and  color,  and  have 
l>een  so  excluded  from  serving  on  any  Jury 
for  many  years,  which  is  a  discrimination 
against  the  defendant,  since  he  is  a  person 
of  color  and  of  African  descent  known  as  a 
negro,  and  that  such  discrimination  Is  a 
denial  to  him  of  the  equal  protection  of  the 
laws  and  of  his  civil  rights  as  guarantied 
by  the  fourteenth  amendment  to  the  federal 
Constitution.  The  act  of  the  Jury  conunla- 
sioners,  in  denying  him  the  equal  protection 
of  the  law,  as  guarantied  by  the  amendment 
above  referred  to.  Is  the  act  of  the  state  of 
Tennessee  In  denying  to  him  the  equal  pro- 
tection of  the  law;  all  of  wlilch  he  Is  ready 
to  verify." 

The  trial  Judge  overruled  this  motion, 
which  motion  Is  now  made  the  basis  of  the 
first  assignment  of  error.  We  are  of  the 
opinion  that  the  ruling  of  the  trial  Judge 
was  correct  for  the  following  reasons: 

(1)  The  Indictment  was  in  ail  respects  reg- 
ular on  its  face,  and  could  not  be  invalidat- 
ed on  a  mere  motion  to  quash  by  objections 
presented  to  the  Constitution  of  the  grand 
Jury.  Under  the  practice  In  this  state,  mcfa 
extraneous  matters  lying  beyond  the  four 
comers  of  the  indictment  should  have  been 
presented  by  a  plea  in  abatement  duly  ver- 
ified and  sustained  by  competent  evidsice. 

(2)  The  objection  to  the  formation  of  the 
grand  Jury  was  not  seasonably  Interposed. 

It  was  held  by  the  Supreme  Court  of  the 
United  States  in  Agnew  v.  United  States, 
165  U.  S.  42,  17  Sup.  Ct  236,  41  L.  Ed.  624. 
that  where  the  indictment  was  returned 
against  the  defendant  Deceml>er  12,  1895, 
and  on  December  17,  1895,  he  was  permit- 
ted to  file  a  plea  in  abatement,  the  court 
held  that  such  plea  was  too  late,  for  the 
reason  that  the  defendant  had  not  chal- 
loifCed  the  competency  or  legality  of  the 
grand  Jury  at  the  earliest  possible  moment. 
Mr.  Chief  Justice  Fuller,  in  the  midst  of  his 
opinion,  said:  "Such  a  plea,"  referring  to 
a  plea  in  abatement,  "must  I>e  pleaded  with 
strict  exactness.  •  •  •  Dr.  Wharton 
lays  it  dovm  that  the  material  Irregulari- 
ties in  selecting  and  impaneling  a  grand 
Jury  which  do  not  relate  to  the  competenc? 
of  Individual,  jurors  may  usually  be  object- 
ed to  by  challenge  to  the  array,  or  by  mo- 
tion to  quash,  or  by  plea  In  abatement;  that 
the  question  of  the  mode  la  which  such  ob- 
jections are  to  be  taken,  largely  depends 
upon  local  statutes,  but  that  certain  rules 
may  be  regarded  as  generally  applicable.  One 
of  these  rules  is  that  the  defendant  most 
take  the  first  opportunity  In  his  power  to 
make  the  objection.  Where  lie  is  notifled 
that  his  case  Is  to  be  tried  before  the  grand 
Jury,  he  should  proceed  at  once  to  take  ex- 
ception to  its  competency,  for,  If  be  lies  by 
until  a  bill  is  found,  the  exception  may  I>e 
too  late;  but  where  he  has  had  no  opportnn- 
Ity  of  objecting  before  bill  is  found,  then  he 
may  take  advantage  of  the  objection  by  mo- 
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tlon  to  qnasb,  or  bj  plea  In  abatement  Tbe 
latter  In  all  cases  of  contested  fact  being  tbe 
proper  remedy.  United  States  v.  Gale,  109 
D.  S.  65,  8  Sup.  C5t  1,  27  L.  Ed.  857. 

"Another  general  mle  la  that  for  snch  Ir- 
re^Iarltles  as  do  not  prejudice  the  defend- 
■ant,  ho  bas  no  cause  for  complaint  and  can 
take  no  exception.  United  States  v.  Rich- 
ardson (C.  C.)  28  Fed.  65." 

The  court  continued:  "Tbe  original  ven- 
ire was  issued  November  18th.  Tbe  sec<Hid 
venire  was  issued  December  2,  1895.  The 
«ourt  opened  December  3,  1895,  and  the  In- 
-dlctment  was  returned  December  12th,  yet  de- 
fendant did  not  file  his  plea  in  abatement 
until  December  17tb.  The  plea  does  not  al- 
lege want  of  knowledge,  nor  want  of  threat- 
-ened  prosecution  on  the  part  of  defendant, 
nor  want  of  opportunity  to  present  his  ob- 
jection earlier,  nor  assigned  any  ground  why 
-«xc^tlon  was  not  taken  or  objection  made 
4)efore ;  and  moreover,  the  plea  Is  fatally  de- 
fective In  that,  although  It  is  stated  that 
"that  tbe  drawing  'tended  to  his  Injury  and 
^prejudice,'  no  grounds  whatever  are  as- 
signed for  such  conclusion,  nor  does  the 
record  exhibit  any  such.  Bishop's  New 
vCrimlnal  Procedure,  I  877." 

Applying  the  rule  announced  in  that  case 
"to  the  facts  herein,  we  find  that  the  plaintiff 
!n  error  was  arrested  on  tbe  2d  day  of  Au- 
gust, 1906,  and  bound  over  to  the  criminal 
-court  of  Davidson  county  to  await  the  action 
«f  the  grand  jury,  yet  with  notice  of  tbe 
fact  that  his  case  would  be  investigated  at 
tbe  ensuing  September  term,  he  takes  no 
-step  to  object  to  the  formation  of  tbe  grand 
jury,  for  tbe  reason  that  negroes  were  ex- 
-dnded  therefrom,  and  no  objection  in  fact 
was  ever  Interposed  until  October  24th,  tbe 
day  set  for  his  trial,  which  was  six  we^s 
after  the  finding  of  the  indictment  against 
him. 

It  further  appears  that  during  tbla  inter- 
vening period  between  the  finding  of  tbe  In- 
-dictment  and  tbe  day  set  for  the  trial,  tbe 
plaintiff  In  error  asked  that  a  special  panel 
tte  summoned  for  his  trial.  For  these  rea- 
sons, we  are  of  opinion  that  the  motion  to 
•quash  tbe  indictment  was  properly  overruled 
by  the  trial  judge. 

The  trial  court  then  proceeded  to  Impanel 
a  jury  when  one  Benzine  was  qualified  as  a 
•competent  juror  and  accepted  by  the  state. 
He  was  challenged  by  counsel  for  the  plain- 
-tlff  In  error  because  the  jury  commissioners 
who  placed  tbe  names  in  the  jury  box  from 
which  this  juror  was  drawn,  excluded  from 
that  box  the  names  of  colored  men.  Tbe 
trial  court,  however,  ruled  that  no  such 
fact  ai^ared,  and  the  challenge  was  Insuf- 
ficient and  the  juror  Benzine  was  directed 
to  take  a  seat  in  the  jury  box.  Counsel  for 
plaintiff  in  error  continued  to  challenge  tbe 
remaining  jurors  as  they  were  called  and 
accepted  l^  the  state^  but,  for  tbe  reasons 


already  stated,  his  challenge  was  overruled 
by  the  trial  court 

It  appears,  however,  that  after  said  jury 
had  been  selected,  but  before  it  was  sworn, 
tbe  plaintiff  in  error,  by  bis  coimsel,  inter- 
posed tbe  following  motion,  viz.: 

"Now  comes  the  defendant  in  his  own  prop- 
er person  and  moves  the  court  to  set  aside 
and  quash  the  panel,  array,  or  venire  drawn 
from  the  jury  box  on  tbe  21st  day  of  Oc- 
tober, 1905,  from  which  a  jury  is  to  be 
drawn,  to  try  this  cause,  because  the  box 
from  which  the  panel,  array,  or  venire  was 
drawn  contained  no  names  of  persons  of 
color  or  African  descent;  but  on  the  con- 
trary, tbe  names  of  colored  men,  or  men  of 
African  descent,  known  as  'negi'oes,'  were 
not  placed  in  tbe  box  by  the  jury  commis- 
sioners because  of  their  race  or  color,  and 
that  the  panel,  array,  or  venire  is  composed 
exclusively  of  white  persons;  while  all  per- 
sons of  the  colored  race,  or  of  African  de- 
scent known  as  'negroes,'  although  about  one- 
third  of  the  population  of  Davidson  county, 
and  otherwise  qualified,  were  excluded  there- 
from on  account  of  their  race  or  color, 
which  Is  a  discrimination  against  the  de- 
fendant since  he  Is  a  person  of  color  and 
of  African  descent  known  as  a  'negro,'  and 
such  discrimination  Is  a  denial  to  him  of 
tbe  equal  protection  of  the  law  and  of  his 
civil  rights  guarantied  by  the  fourteenth 
amendment  to  the  federal  Constitution. 
The  act  of  tbe  jury  commission  In  denying 
him  tbe  equal  protection  of  the  law,  as  guar- 
antied by  the  amendment  referred  to,  Is  the 
act  of  the  state  of  Tennessee  la  denying  to 
him  the  equal  protection  of  the  law.  All  of 
which  he  is  ready  to  verify.  Ernest  Ran- 
som. 

"Sworn  to  before  me,  October  24,  1905. 
R.  Hailey,  D.  O." 

In  support  of  this  motion,  counsel  for  the 
plaintiff  in  error  submitted  nine  affidavits 
of  colored  citliens  of  Davidson  county.  The 
following  affidavit  of  J.  C  Napier  is  a  fair 
specimen  of  the  matter  contained  in  the  re- 
maining affidavits:  "Affiant  J.  O.  Napier 
makes  oath  in  due  form  of  law  that  be  is 
a  colored  dtlzen,  householder,  and  freehold- 
er of  the  county  of  Davidson,  state  of  Ten- 
nessee; that  for  tbe  past  SO  years  be  has 
been  a  practicing  lawyer  at  the  Nashville 
bar  in  good  standing;  that  in  his  practice  he 
is  frequently  In  the  criminal  courtroom  at 
Nashville,  and  during  a  period  covering  tbe 
past  10  or  12  years  he  has  not  knovm,  heard, 
or  seen  a  colored  man  called  as  a  juror, 
grand  or  petit  In  said  court;  that  be  him- 
self has  never  been  summoned  to  serve  on 
said  juries;  that  to  tbe  best  of  bis  knowl- 
edge, Information  and  belief,  there  are  at 
least  6,000  colored  citizens  of  Nashville,  Da- 
vidson county,  Tenn.,  who  are  competent  to 
serve  as  jurors." 

W.  H.  Hodgkins,  colored,  in  bis  affidavit 
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In  addition  to  the  facts  stated  by  J.  G.  Na- 
pier, said  that  be  "was  present  In  tbe  court- 
room when  the  Juty  in  this  case  was  made 
up  and  no  colored  man  was  offered  or  called 
as  a  Juror  In  this  case." 

There  was  no  other  or  different  character 
of  testimony  offered  In  support  of  the  mo- 
tion to  discharge  the  paneL  The  trial  Jndse 
overruled  tbe  motion. 

We  are  of  opinion  that  the  action  of  tbe 
trial  Judge  was  correct  for  the  following 
reasons:  (1)  That  the  bill  of  exceptions 
falls  to  state,  as  required  fay  tbe  rules  of 
this  court,  tbat  It  contains  all  of  tbe  evi- 
dence heard  by  the  trial  Judge  on  the  motion 
to  discbarge  the  panel  Tbe  established  rule 
of  practice  requires  tbat  It  shall  affirmative- 
ly zppeax  from  the  bill  of  exceptions  tbat 
it  contains  all  tbe  evidence  beard  by  the 
trial  Judge  on  any  plea  or  motion  present- 
ing disputed  or  contraverted  facts.  (2)  It 
does  not  appear  from  tbe  nine  affidavits  sub- 
mitted in  support  of  the  motion  that  colored 
men  were  excluded  from  the  Jury  box  on 
account  of  their  color,  race,  or  previous  con- 
dition of  servitude.  It  only  appears  from 
said  affidavits  that  tbe  affiants  during  tbe 
period  mentioned  by  them,  bad  not  seen  or 
heard  a  colored  man  called  to  serve  on  tbe 
Jury. 

Tbe  Judgment  of  tbe  lower  court  must 
therefore  be  affirmed. 


RIVERS  V.  STATa 
(Supreme  Court  of  Tennessee.    Oct  6,  1908.) 

1.  Grand  Jubt  —  CHAixBRaEs  —  Tux  iob 
Making. 

Under  Acts  1901,  p.  281,  c.  154,  |  17,  pro- 
viding tbat  in  the  absence  of  fraud,  no  inegu- 
larity  with  respect  to  the  provisions  of  the  act, 
whicn  relates  to  the  daties  of  Jury  commission- 
ers, sliall  affect  the  validity  of  any  action  of  a 
grand  Jury,  unless  the  irregularity  baa  been 
specially  pointed  out  and  the  exception  taiteu 
before  the  jurv  is  sworn,  where  a  defendant  had 
notice  before  be  was  indicted  that  he  would  be 
proceeded  against  by  the  grand  Jury,  but  made 
no  objection  to  the  Jury  on  the  ground  that 
colored  persona  were  excluded  therefrom  on  ac- 
count of  their  race  till  after  he  was  indicted 
and  his  case  called  for  trial,  his  objection  came 
too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Qrand  Jury,  {|  S3,  54.] 

2.  JuBT  —  Motion  to  Quash  Vbnibx  —  Bvi- 

DKNCK. 

A  motion  to  quash  a  venire  on  the  ground 
tbat  colored  persons  were  excluded  from  the 
jury  list  because  of  their  race,  is  not  sustained 
by  the  affidavit  of  the  defendant  alone,  verify- 
ing tbe  motion  to  quash. 

[Ed.  Note.— For  cases  in  point  see  voL  81, 
Cent  Dig.  Jury,  i  547.] 

Appeal  from  Criminal  Court,  Hamilton 
County;  T.  M.  McConnell,  Judge. 

Will  Rivers  was  convicted  of  voluntary 
manslaughter,  and  appeals.     Affirmed. 

John  H.  Early,  for  appellant  Attorney 
General  Cates^  for  the  State. 


WILKES,  J.  Defendant  Is  convicted  of 
voluntary  manslaughter  for  the  killing  of 
Prof.  Caruthers,  and  sentenced  to  three 
years  In  tbe  state  penitentiary;  and  he  has 
appealed.  He  assigned  no  errors  upon  the 
merits  of  the  case;  and  tbwe  is  no  conten- 
tion that  he  is  not  guilty  of  tbe  offenae  of 
which  be  is  convicted.  There  are  two  as- 
signments of  error,  and  <»ily  two,  insisted 
upon,  either  in  tbe  assignment  or  In  ttat 
argument  at  the  liar. 

Tbe  first  is  tbat  the  court  erred  In  striking 
out  the  defendant's  plea  in  abatement  to  the 
indictment;  and  the  second  is  tbat  tbe  court 
erred  in  overrulinK  the  defendant's  challenge 
to  tbe  array  of  Jurors,  and  in  refualnc  to 
quash  the  venire. 

Tbe  plea  in  abatement  to  tbe  Indictment 
as  well  as  tbe  motion  to  quash  tbe  venire 
and  the  challenge  to  tbe  array  of  Jurors, 
are  based  exclusively  upon  tbe  tact  that 
because  of  their  race  or  color,  no  negroes 
were  placed  upon  tiie  grand  Jury  or  upon 
tbe  list  of  Jurors  from  which  the  traverae 
Jury  was  selected;  and  tbe  contention  Is 
that,  because  of  this  fact,  the  defendant 
who  is  a  negro,  has  beei  denied  tbe  equal 
protection  of  tbe  law,  which  has  been  guar- 
antied to  him  by  tlie  fourteenth  amoidment 
to  tbe  Constitution  of  tbe  United  States. 
The  deceased  was  also  a  negro. 

Tbe  plea  in  abatement  sets  out  these  facts, 
and  that  there  ia  a  large  negro  population  in 
Hamilton  county,  and  that  many  of  tbem  are 
householders  and  freeholders,  upright  and  in- 
telligent, and  known  for  their  Integrity,  fair 
character,  and  sound  Judgment,  and  possess- 
ing all  the  qualifications  required  by  law 
for  Jury  service;  yet  tbe  Jury  oommlaslon 
appointed  for  the  county  of  Hamilton,  pnr- 
snant  to  tbe  provisions  of  chapter  154,  p. 
278,  of  tbe  acts  of  1001,  have  all  tbe  time 
made  up  tbe  Jury  lists  for  tbe  county  of 
white  men  only,  and  have  persistently  elim- 
inated and  excluded  the  names  of  all  negroes 
therefrom,  and  that  the  grand  Jury,  wbidi  in- 
dicted tbe  defendant,  was  made  up  excloaive- 
ly  of  white  men,  and  the  names  of  all 
negroes  were  eliminated  and  excluded,  sole- 
ly on  the  ground  <tf  their  race  and  col<v; 
and  by  reason  of  these  premises,  the  defend- 
ant has  been  denied  tbe  equal  protection  of 
the  laws,  pnarautled  him  by  the  fourteoith 
amendment  to  tbe  Constltntlon  of  the  United 
States. 

Tbe  Attorney  General  moved  to  strike  the 
plea  from  the  files;  and  tbla  motion  was 
sustained  by  the  court 

It  is  insisted  on  behalf  of  the  state  that 
this  plea  In  abatement  was  properly  stricken 
out  because  it  was  not  filed  within  tbe  time 
prescribed  by  law,  and  waa  not  sufficient 
in  form  and  substance. 

It  appears  from  the  record  that  tbe  de- 
fendant was  brought  into  opoi  court  on  tlie 
80th  of  September,  1904,  to  answer  the 
state  on  a  charge  of  murder,  and  entered 
into  a  recognisance  with  anretles   to  ap* 
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t  the  court  without  I(«ve. 
ippears,  however,  tbat  the  ludlctmuit 
of  actually  returned  by  tbe  grand  jury, 
led  m  the  office  of  the  clerk,  until  tbe 
nber  term  of  the  court,  1904,  and  on 
itta  day  of  November.  It  appears,  tbere- 
tbat  the  defendant  bad  notice  tbat  he 
I,  probably,  be  proceeded  against  by 
jnent  for  the  commlasion  of  said  of- 
,  as  early  as  September  80,  1904,  but  he 
no  plea  and  made  no  objection  to  tbe 
itutlon  of  the  grand  jury  until  tbe  16th 
>f  January,  1905,  which  wag  during  a 
subsequent  to  tbat  during  which  be 
Hi  bis  recognizance.  I'he  Indictment 
already  been  found  against  bim  and 
led  into  open  court  on  tbe  IStb  of  No- 
er,  1904;  and  the  plea  in  abatement  was 
led  until  the  case  was  called  for  trial 
its  merits. 

Is  manifest,  therefore,  that  before  the 
:ment  was  returned,  the  defendant  bad 
lotice  tbat  the  grand  Jury  would  con- 
tbe  charge  against  him,  and  he  had 
i  after  the  IStb  of  November  tbat  the 
tuient  had  t>een  found  by  the  grand 
but  he  neglected  to  file  bis  plea  un- 
e  16tb  day  of  January,  1905. 
is  said  by  Wtiarton,  in  his  work  on 
inal  Pleading  &  Practice,  tbat  where  a 
dant  is  notified  that  bis  case  Is  to  be 
;ht  before  a  grand  jury,  be  should  at 
proceed  to  take  exceptions  to  its  com- 
cy.  If  be  lies  by  until  tbe  Indictment 
ind,  then  the  exception  may  be  too  late, 
in  all  cases  where,  having  prior  op- 
nity  and  capacity  to  object,  be  made  no 
tion.  Wharton's  Cr.  PI.  &  Pr.  I  350a. 
is  Is,  also,  the  requirement  of  Act  1901, 
1,  c.  154,  S  17;  and  tbe  reason  under- 
the  requirement  Is  that  the  defendant 
ot  stand  by  and  speculate  upon  the 
iblUty  of  the  grand  jury  finding,  or  not 
ig,  an  indictment  against  him;  and  If 
should  find  such  indictment,  he  may 
tupon  atta(^  tbe  Constitution  of  the 
i  jury. 

the  case  of  Agnew  v.  United  States, 
D.  S.  42,  17  Sup.  Ct  235,  41  li.  Ed.  624, 
ndictment  was  returned  against  tbe  de- 
ant  December  12,  1895,  and,  on  December 
805,  he  was  permitted  In  the  lower  court 
le  a  plea  In  abatement  The  Supreme 
:t  held,  however,  that  such  plea  was  too 
for  the  reason  that  the  defendant  had 
challenged  tbe  competency  or  legality 
he  grand  jury  at  the  earliest  possible 
lent  Chief  Justice  Fuller  said,  in  refer- 
!  to  the  plea  in  abatement,  that  It  must 
pleaded  with  strict  exactness;  and  he 
)  Mr.  Wharton  as  laying  down  a  rule 
:  tbe  defendant  must  take  the  first  op- 
unity  In  Ills  power  to  make  the  objec- 
;  where  he  is  notified  that  his  case  is  to 
tried  by  tbe  grand  jury,  he  should  pro- 


In  that  case,  the  court  further  said:  "The 
original  venire  was  Issued  November  IStb. 
The  second  venire  was  Issued  December  2, 
1895.  The  court  opened  December  7,  1895, 
and  the  indictment  was  returned  December 
12tb,  yet  tbe  defendant  did  not  file  tils  plea 
in  abatement  until  December  17th." 

The  court  continues:  "Tbe  plea  does  not 
allege  want  of  knowledge  of  threatened  prose- 
cution on  the  part  of  defendant,  n^r  want 
of  opportunity  to  present  his  objection  earli- 
er, nor  assign  any  ground  why  exception 
was  not  taken  or  objection  made  before; 
and,  moreover,  the  plea  is  fatally  defective 
in -that,  although  it  is  stated  tbat  tbe  draw- 
ing tending  to  bis  injury  and  prejudice,  no 
grounds  whatever  are  assigned  for  such  con- 
clusion, nor  does  the  record  exhibit  any  such. 
Bishop's  New  Cr.  Procedure,  S  877." 

Applying  the  rule  announced  to  the  facts 
In  this  case,  it  appears  tbat  the  defendant 
was  brought  into  open  court  on  the  30th  of 
September,  1904,  to  answer  the  charge  of 
murder;  that  the  indictment  was  found 
against  Iiim  on  the  18th  of  November,  but 
be  made  no  objection  until  tbe  case  was  call- 
ed for  trial  on  the  16th  day  of  January,  1905, 
and  then  only  by  a  plea  which  did  not 
negative  previous  knowledge  that  a  prosecu- 
tion was  intended  against  him,  or  tbat  he 
knew  of  the  Incompetency  of  the  grand  jury. 

We  are  of  opinion,  therefore,  tliat  the  plea 
in  abatemoit  came  too  late,  and  that  it  was 
not  sufficient  in  form  and  substance. 

As  to  the  challenge  to  the  array  of  the 
traverse  jury:  This  assignment  does  not 
appear  to  be  pressed  in  this  court  by  the 
defendant  It  was  called  to  the  attention  of 
the  court  below  upon  a  motion  to  quash ;  but 
this  appears  to  have  been  baaed  alone  upon 
tbe  affidavit  of  the  defendant  himself. 

It  was  held  In  tbe  case  of  Smith  v.  Missis- 
sippi, 162  U.  S.  596,  16  Sup.  Ct  900,  40  li. 
Ed.  1082,  tbat  this  is  not  sufficient;  and 
Mr.  Justice  Harlan  said:  "Tbe  facts  stated 
In  the  written  motion  to  quash,  although 
that  motion  was  verified  by  the  affidavit 
of  the  accused,  could  not  be  used  as  evidence 
to  establish  those  facts,  except  witii  the  con- 
sent of  the  state  prosecution,  or  by  order 
of  the  trial  court  No  such  consent  was 
given  and  no  such  order  was  made.  The 
grounds  assigned  for  quashing  the  indict- 
ment should  have  been  sustained  by  distinct 
evidence  Introduced,  or  offered  to  be  intro- 
duced, by  tbe  accused.  He  could  not  of 
right  insist  that  the  facts  stated  in  the  mo- 
tion to  quash  should  be  taken  as  true  simply 
because  his  motion  was  verified  by  his  af- 
fidavit Tbe  motion  to  quash  was,  therefore, 
unsupported  by  any  competent  evidence. 
Consequently,  it  cannot  be  held  to  have  been 
erroneously  denied." 

This  case  was  approved  by  the  Supreme 
Court  of  the  United  States  in  Carter's  Case, 
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177  U.  8.  447,  20  Snp.  Ct  687,  44  L  Ed.  839; 
but  mnst  be  dlstlnguisbed  from  tliat  caae  by 
the  fact  that.  In  the  Carter  Case,  the  trial 
judge  refused  to  hear  proof,  while  in  tbe 
Smith  Case,  as  well  as  the  case  we  are  now 
considering,  there  was  no  effort  to  introduce 
proof. 

We  liaTC,  therefore,  a  case  where  it  ia  now 
even  suggested  that  the  defendant  has  been 
Injured  by  the  mode  of  proceeding;  and 
the  record  shows  beyond  a  reasonable  doubt 
that  the  defendant  pursued,  and  recklessly 
stabbed  to  death,  the  deceased.  There  is  no 
claim  ttiat  he  has  been  prejudiced  on  the 
merits  of  the  cause;  and  it  is  a  clear  case 
for  the  enforcement  of  the  statute  (Shan- 
non's Code,  i  6351)  which  is  as  follows : 

"No  Judgment,  decision  or  decree  of 'the 
inferior  court  shall  be  reversed  in  the  Su- 
preme Court,  unless  for  errors  which  afTect 
the  merits  of  the  Judgment,  decision  or  decree 
complained  ot"  See,  also,  Wilson  v.  State, 
109  Tenn.  167,  70  S.  W.  87. 

We  are  of  opinion,  therefore,  that  there 
is  no  error  in  the  proceedings  and  Judgment 
of  the  court  below;  and  the  Judgment  is  af- 
flrmed.  with  ccets. 

This  Is  In  accord  with  the  recent  holding 
of  this  court  In  the  case  of  Ernest  Ransom 
T.  State  (December  term,  Nashville,  1906) 
96  8.  W.  953,  opinion  delivered  by  Mr.  Jus- 
tice McAlIster,  but  not  yet  published. 


BROSNAN  et  al.  t.  LANCASTER  et  al.« 
(Supreme  Court  of  Tennessee.    Oct  27,  1906.) 

1.  Appeai/— Tim  TO  Appkai.. 

-^.ct*  1897,  p.  812,  c.  131,  provides  that  no 
appeal  shall  be  taken  from  a  decree  of  the 
Court  of  Chancery  after  the  expiration  of  10 
days  from  the  decree.  The  Court  of  Chancery 
Appeals  entered  a  final  decree  September  17th. 
A  petition  for  additional  findiDgs  of  fact,  filed 
September  22d,  was  disallowed  on  the  same 
5?^;^  ^?  appeal  was  granted  on  September  29th. 
Held,  that  the  filing  of  the  petition  did  not  ex- 
tend the  period  allowed  for  prosecuting  an  an- 
peal,  and  it  was  taken  too  late. 

[Ed.   Note.— For  cases   in    point,   see  vol.   2 
Cent  Dig.  Appeal  and  Error,  g{  1891-1894.]  ' 

2.  Same. 

Acts  1903,  p.  08,  c.  68,  authorizing  clerks 
of  the  Supreme  Court  and  of  tho  Court  of 
Chancery  Appeals  to  Issue  execution  on  any 
final  decree  after  the  expiration  of  the  10  days 
allowed  for  the  filing  of  petition  to  rehear,  does 
not  modify  Acts  1897,  p.  312,  c.  131,  providing 
that  an  appeal  from  a  decree  of  the  Court  of 
Chancery  Appeals  must  be  taken  within  10  daj-s 
from  the  decree,  the  purpose  of  the  act  being 
to  avoid  the  delay  in  obtaining  relief  incident 
to  Shannon's  Code,  §|  4732-4736,  prescribing 
the  time  for  the  Issuance  of  writs  of  execution 
by  the  clerks  of  courts,  etc. 

3.  Saux. 

Acts  1903,  p.  98,  c.  68,  authorizing  the 
clerks  of  the  Supreme  Court  and  of  the  Court 
of  Chancery  Appeals  to  issue  execution  on  any 
final  decree  after  tbe  expiration  of  the  10  days 
allowed  for  the  filing  of  petition  to  rehear,  if 
construed  as  extendmg  the  period  of  appeal 
from  the  decree  of  Court  of  Chancery  Appeals, 
aa  long  as  a  petition  for  rehearing  is  undisposed 

•Rehearins  danied  December  10,  190<. 


of,  does  not  extend  the  period  of  appeal  by  rea- 
son of  the  filing  of  a  petition  for  an  additional 
finding  of  facts. 

4.  Sauk. 

The  Court  of  Chancery  Appeals  liaa  th» 
power  to  withhold  the  entry  of  a  decree  so  that 
during  the  consideration  of  a  petition  for  re- 
bearing  or  for  an  additional  finding  of  facts, 
the  statutory  limitation  of  appeal  may  not  run. 
or,  if  entered,  to  make  an  order  (if  within  lU 
days  from  the  entry)  withdrawing  it  and  then 
suspend  re-entry  nntil  such  petition  has  been 
disposed  of. 

[E3d.  Note. — For  cases  in  point  see  yoL  2,. 
Cent  Dig.  Appeal  and  Error,  f  1895.] 

Appeal  from  Chancery  Court,  Hamilton 
County;    T.    M.    McConnell,    Chancellor. 

Suit  between  Mrs.  Bridget  Brosnan  and 
others  and  George  D.  Lancaster,  executor, 
and  others.  From  a  decree  for  the  latter, 
the  former  appeals.  On  motion  to  diamlam. 
appeal.    Qranted. 

Williams  &  Lancaster,  Broini  &  Spurlodt, 
and  J.  B.  Mulligan,  for  appellants.  Pritcb- 
ard  &  Sizer  and  A.  W.  Gaines,  tar  api»et- 
lees. 

BEARD,  a  J.  a%to  Is  a  motion  made  by 
appellee  to  dismiss  the  appeal  in  error  in 
this  cause,  from  the  decree  of  the  Court  of 
Chancery  Appeals,  upon  the  ground  that  It 
was  granted  too  late.  The  facts  are  that 
the  final  decree  was  pronounced  and  entered 
by  that  court  on  the  17th  of  September; 
that  a  petition  for  an  additional  finding  of 
facta  was  filed  on  tbe  22d  of  September, 
which  was  disallowed  by  the  entry  of  a 
proper  order  on  the  same  day,  and  that  the 
appeal  was  prayed  and  granted  on  the  29th 
of  September,  1906. 

In  tills  petition  there  was  no  attack  upon 
the  decree  already  entered,  nor  was  it,  in 
a  technical  sense,  a  petition  for  rehearing, 
but  it  was  simply  an  application  to  that 
court  to  find  additional  facts,  which,  it  is 
assumed,  were  warranted  by  the  record. 
evidenOy  for  the  purpose  of  using  the  same. 
If  found,  upon  the  trial  of  the  cause  In  this 
court 

The  question  then  Is:  Did  the  filing  of 
this  petition  extend  the  statutory  period  al- 
lowed for  prosecuting  an  appeal  in  the  na- 
ture of  a  writ  of  error,  or  writ  of  error  from 
the  final  decree  already  pronounced?  This 
question,  we  think,  is  clearly  answered  by 
the  statute  Itself.  Chapter  131,  p.  812,  of 
the  Acts  of  1897,  amendatory  of  the  original 
act  creating  the  Court  of  Chancery  Appeals, 
provides  In  language  which  we  regard  as 
clear  and,  at  tbe  same  time,  concloslre  on 
this  question,  that  "hereafter  no  writ  of 
error,  or  appeal  In  the  nature  of  a  writ 
of  error,  shall  be  taken  to  the  Supreme 
Court  from  any  decree  of  the  Court  <rf 
Chancery  Appeals  after  the  expiration  of 
10  days  from  the  decree"  of  that  court.  In 
that  court  there  is  a  rule  giving  10  days 
from  the  filing  of  an  opinion  within  which 
a  petition  for  rehearing  or  for  an  additional 
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finding  of  facts  may  be  presented,  bat  it 
Is  not  within  either  the  letter  or  the  spirit 
ot  this  act,  that  the  mere  presentation  in 
either  form,  of  a  petition,  would  Interfere 
with,  or  stop  the  running  of,  the  statutory 
period  of  appeal,  that  period  beginning  with 
the  entry  of  the  court's  decree. 

While  there  Is  a  dissimilarity  of  facts  be- 
tween the  present  case  and  that  of  Patter- 
son T.  Bank,  101  Tenn.  611,  48  S.  W.  226, 
yet  the  question  made  in  that  case  rendered 
It  necessary  for  the  court  to  construe  this 
act,  and  that  construction  is  in  accord  with 
-  what  has  just  been  said.  There  the  opinion 
of  the  court  was  handed  down  on  April  nth, 
and  the  petition  to  rehear  was  filed  on  April 
28th.  This  was  dismissed  on  May  11th.  In 
the  meantime,  however,  that  is,  on  April 
2l8t,  a  final  decree  was  entered  from  which 
no  appeal  was  then  taken.  Bat  when  the 
decree  dismissing  the  petition  to  rehear  was 
entered  for  the  first  time,  the  defendants 
prayed  and  were  granted  an  appeal  from 
the  decree  of  dismissal,  as  well  as  from  the 
final  decree,  which  had  gone  down  20  days 
prior  thereto.  Upon  motion  the  appeal  was 
dismissed  upon  the  ground  that  it  came  too 
late.  This  is  made  clear  by  the  language 
of  the  opinion,  which  Is,  on  this  point,  in 
these  words:  "A  motion  is  now  made  here 
by  the  appellee  from  the  final  decree  to 
dismiss  the  appeal  to  this  court  because 
prayed  and  granted  in  the  Court  of  Chan- 
cery Appeals  more  than  10  days  after  such 
final  decree.  This  motion  Is  well  taken." 
It  was  insisted  In  that  case,  as  in  the  one 
at  bar,  by  the  appellants,  that  the  right 
of  appeal  was  preserved  by  the  pendency  of 
their  petition  to  rehear.  It  Is  true  that.  In 
answer  to  this  insistence,  the  court  said: 
"This  could  not  be  so  because  •  •  • 
they  had  no  petition  filed  within  10  days 
from  the  delivery  of  the  opinion."  To  this, 
however,  it  Is  significantly  added  "that  if 
it  had  been.  It  would  have  been  immate- 
rial," because  a  petition  to  rehear  not  only 
does  not  vacate  a  decree  complained  of, 
but  does  not  even  suspend  It  Subsequently, 
the  case  of  Bank  v.  Johnson,  105  Tenn.  621, 
69  S.  W.  131,  called  the  attention  of  this 
court  once  more  to  this  act,  and  it  was  there 
held  that  the  statutory  term  for  an  appeal  be- 
gan not  with  the  delivery  of  the  opinion  of 
the  Court  of  Chancery  Appeals,  but  with  the 
entry  of  the  decree.  Again,  it  was  rec- 
ognized by  the  court  that  the  time  for  ap- 
pealing from  a  decree  of  that  court  was  set- 
tled by  chapter  131,  p.  312,  of  the  Acts  of 
1897. 

But  It  is  now  insisted,  however,  that  chap- 
ter 68,  p.  08,  the  Acts  of  1903,  has  necessarily 
modified  the  act  last  referred  to,  and  that  a 
different  construction  leading  to  an  exten- 
sion of  the  time  for  appeal  must  now  be 
adopted.  We  do  not  think  so.  Section  11 
of  chapter  76,  p.  116,  of  the  Acts  of 
1895  (the  chapter  embracing  the  act  creat- 
ing the  Court  of  Chancery  Appeals)  In  part 


provides  that  "Unless  remanded  to  the  Su- 
preme Court  •  •  •  final  process  may 
issue  from  that  court  returnable  as  in  case 
of  like  process  issued  upon  the  judgments 
or  decrees  of  the  Supreme  Court,"  but  no 
time  was  fixed  In  the  statute  Itself  for  the 
issuance  of  this  process.  This  was  left  to 
be  controlled  by  section  4732  et  seq.  of 
Shannon's  Code.  Section  4732  Is  in  these 
words:  "The  clerks  of  the  several  courts 
shall  issue  executions  in  favor  of  the  suc- 
cessful party  on  all  judgments  rendered  at 
any  term  as  soon  as  practicable,  and  within 
the  time  prescribed  by  this  Code,  without 
any  demand  of  the  party."  Sections  4733, 
4734,  and  4735  prescribe  the  periods  for  the 
issuance  of  executions  by  the  clerks  of  the 
Supreme  Court,  clerks  of  the  circuit  court, 
clerks  and  masters  of  the  chancery  courts, 
and  clerks  of  the  county  court,  each  period 
beginning  with  the  adjournment  ot  the 
particular  court  and  extending  for  from  10 
days,  in  the  case  of  clerks  of  the  county 
courts,  to  60  days,  in  the  case  of  clerks  of 
the  Supreme  Court.  The  clerks  of  these 
respective  courts  are  the  only  ones  who  are 
specifically  provided  for  in  the  Code.  But 
the  sections  above  referred  to  are  followed 
by  section  4736,  which  Is  In  these  words: 
"The  clerks  of  all  other  courts"  shall  Issue 
executions  "within  the  time  prescribed  for 
the  clerks  of  the  circuit  courts."  By  refer- 
ence to  section  4734  we  find  that  the  clerks  of 
these  latter  courts  are  required  to  Issue  writs 
of  execution,  when  the  court  continues  in 
session  less  than  2  weeks,  within  30  days, 
and  when  more  than  2  weeks,  within  40 
days,  of  the  adjournment  The  only  way 
by  which  a  party,  who  was  successful  In 
either  one  of  these  courts,  in  obtaining  a 
final  decree  of  judgment,  could  avoid  the 
delay  incident  to  these  provisions  and  ob- 
tain at  an  earlier  day  the  fruit  of  his  litiga- 
tion, was  by  filing  an  affidavit  showing  suffi- 
cient cause  therefor,  either  during  the  term 
at  which  his  judgment  or  decree  had  been 
rendered,  or  after  the  adjoomment  and  be- 
fore the  expiration  of  the  time  prescribed 
In  the  general  statute.  We  are  satisfied 
that  the  only  purpose  of  chapter  68,  p.  98,  of 
the  Acts  of  1903  was  to  relieve  from  this 
condition.  By  Its  terms  it  applies  both  to 
the  Supreme  Court  and  Court  of  Chancery 
Appeals,  and  provides  that  the  clerks  of 
these  two  courts  "are  authorized  to  issue 
execution  upon  any  final  Judgment  or  de- 
cree of  said  Supreme  Court  or  Court  of 
Chancery  Appeals,  at  any  time  after  the 
expiration  of  the  10  days  allowed  for  the 
filing  of  petition  to  rehear  after  said  final 
judgment  or  decree  Is  rendered  by  either 
of  said  courts."  While  this  act  does  rec- 
ognize the  existence  of  a  10-day  rule  in 
both  of  these  courts  for  the  filing  of  peti- 
tions to  rehear,  we  are  satisfied  it  was  not 
contonplated  by  the  act  that  it  should  in 
any  way  Interfere  with  or  modify  the  stat- 
ute, heretofore  referred  to,   absolutely  fix- 
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Ing  tbe  period  witbin  which  the  appeal 
could  be  taken. 

But  eren  If  tbe  Insistence  made  here  by 
tbe  appellants,  that  the  Intention  of  the 
I^eglslature  In  the  act  of  1903  was  to  ex- 
tend tbe  period  of  appeal  fiom  a  decree  of 
tbe  Court  of  Chancery  Appeals,  as  long  as 
a  petition  for  rehearing  was  undisposed  of. 
It  having  been  filed  In  time,  yet  it  could 
not  arail  them  In  resisting  tbe  present  mo- 
tion. For  the  statute  in  question  recognizes 
alone  tbe  existence  of  the  rule  as  to  tbe 
right  to  petition  for  a  rehearing,  and  does 
not  embrace  tbe  rule  of  that  court  which 
allows  time  for  tbe  filing  of  a  petition  for 
an  additional  finding  of  facts.  To  paraphrase 
tbe  language  in  Sholty  t.  Mclntyre,  136 
IIL  83,  26  N.  B.  65S,  an  authority  relied 
upon  by  appellants.  It  should  be  remembered 
the  right  to  apply  for  an  additional  finding 
of  facta  to  the  Court  of  Chancery  Appeals 
is  not  a  right  glren  by  statute,  nor  by  any 
rule  of  common  law,  but  is  a  mere  matter 
of  grace  or  favor.  Tbe  practice  of  enter- 
taining such  petitions  is  based  largely,  If 
not  wholly,  ux)on  the  willingness  and  desire 
of  the  court  In  case  it  has  made  inadvertent 
omissions,  to  have  these  brought  to  its  at- 
tention In  order  that  tbe  record  may  be 
corrected  while  still  under  tbe  control  of 
that  court.  Such  right  must  yield  to  tbe 
imperatlTe  terms  of  chapter  68,  p.  98,  of 
the  Acts  of  1897. 

Nor  is  there  any  necessary  hardship  In 
the  construction  of  this  statute,  announced 
heretofore  and  In  this  opinion.  For  it  is 
within  the  power  of  tbe  Court  of  Chancery 
Appeals,  and  no  doubt  this  power  would 
at  any  time  be  exercised  upon  application 
of  an  unsuccessful  litigant  to  withhold  tbe 
entry  of  a  decree  so  that,  during  the  con- 
sideration of  a  petition  for  rehearing  or  for 
an  additional  finding  of  facts,  the  statu- 
tory limitation  of  appeal  might  not  run, 
or  If  entered,  to  make  an  order  (if  witbin 
10  days  from  such  entry)  withdrawing  it 
and  then  suspend  re-entry  until  a  petition 
in  one  or  the  other  of  these  forms  could  be 
disposed  of.  Pursuing  either  of  these  cours- 
es, tbe  litigant  is  placed  beyond  the  peril 
which  he  would  otherwise  incur. 

The  .result  is  that  the  motion  to  dismiss 
this  appeal  la  granted. 


McCLUNQ,  buff  AT  ft  BUCKWELL  t. 

QUINCT  CABBIAGB  &  WAGON 

CO.  et  al. 

(Supreme  Court  of  Tennessee. .  Oct  20, 1906.) 

MOBTOAOKS  —  AJTEB-ACQUIBBD    PbOPEBTT  — 
CORSTBUOnOR. 

A  corporation,  after  leasing  certain  prem- 
ises, but  before  its  buildings  had  been  completed, 
executed  a  deed  of  trust  embracing  tlie  lease- 
bold  "and  all  buildings  and  improTements"  on 
the  lot,  "which  will  be  put  thereon"  by  the  mort- 
gagor during  the  term  of  the  lease,  together 
with  all  other  tools  not  specifically  named,  used 


in  his  factory,  and  also  all  the  factoiy  build- 
ings and  machinerj.  Held,  that  the  mortgagi 
covered  after-acqQired  heavy  machinery  and  s 
boiler  firmly  set  in  the  ground  and  used  as  i 
part  of  the  manufacturing  plant. 

lEid.  Note. — For  casea  in  point,  see  toL  33, 
Cent  Dig.  Mortgages,  {J  25a-257.] 

Appeal  from  Chancery  Court  Knox  Gonn- 
tf',  Joseph  W.  Sneed,  Chancellor. 

Action  by  McClnng,  Buffat  &  Buckwell 
against  tbe  Qulncy  Carriage  &  Wagon  Com- 
pany and  others.  Tbe  City  National  Bank 
filed  a  petition  claiming  certain  property. 
From  a  Judgment  in  favor  of  tbe  bank, 
plalntUfs  appeal.     Affirmed. 

John  W.  Green,  for  appellants.  Slilelds, 
dates  &  Mountcastle,  for  appellees. 

McAIjISTEB,  J.  The  (Wly  questiim  pre- 
sented on  this  appeal  is  whether  certain  after- 
acquired  property  is  embraced  within  the 
descrlptl<«i  and  intendment  of  a  certain 
mortgage  or  deed  of  trust  The  original 
bill  in  this  case  was  filed  as  general  creditors' 
bill  for  tbe  purpose  of  winding  up  tbe  Quln- 
cy Carriage  &  Wagon  Company  as  an  in- 
solvent corpcmition. 

The  question  of  law  propounded  on  tbe 
record  arises  on  tbe  petition  of  the  City 
National  Bank,  filed  in  said  cause,  wherein 
it  avers  that  said  bank  is  tbe  owner  and 
holder  of  a  note  for  Sl.SOO,  executed  by  the 
Quincy  Carriage  &  Wagon  Company  to  Mrs. 
Sarah  B.  Kirby,  and  by  her  transferred  to 
said  bank;  that  the  note  in  question  was 
secured  by  deed  of  trust  wherein  it  con- 
veyed: 

ft)  "A  leasehold  for  tbe  term  of  five  years, 
with  a  privilege  of  ten  years,  on  lot  No.  11. 
in  John  L.  Hardee's  snttdlvision  of  Bneed, 
King  &  Co.'s  addition  to  Knoxvilie,  situated 
at  tbe  northwest  comer  of  Vine  and  State 
streets,  and  ail  the  buildings  and  improve- 
ments on  said  lot  of  ground  which  will  be 
put  thereon  by  said  first  party  during  the 
term  of  said  leasa  And  in  case  of  foreclos- 
ure of  this  mortgage,  all  tbe  rights,  priv- 
ileges and  conditions  contained  in  said  lease 
shall  Inure  to  the  benefit  of  said  second 
party." 

(2)  "Also  all  the  personal  property,  fix- 
tures, and  machinery  belonging  to  said  first 
party,  and  which  is  used  by  It  in  the  re- 
pairing and  construction  of  backs,  wagons, 
and  other  vehicles,  some  of  which  are  specifl- 
cally  described,  •  •  •  and  all  other  tools 
not  spoeiQcally  named,  owned  by  said  first 
party  and  used  in  Its  manufactory.  Also 
the  old  frame  building  now  on  lot  No.  10  In 
Hardee's  addition.  Also  all  its  rights,  fran- 
chises, lots,  ground,  factory  buildings  and 
machinery." 

This  trust  deed  was  executed  by  tbe  Qnili- 
cy  Carrlagre  &  Wagon  Company  to  Mrs. 
Klrby  on  the  20th  day  of  December,  1897. 
Tbe  Court  of  Chancery  Appeals  finds  that 
when  tbe  trust  deed  was  executed,  December 
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standing  of  the  parties  that  the  building 
was  to  be  conducted  as  a  carriage  and  wag- 
on factory.  The  machinery  in  question, 
about  which  the  dispute  arises,  was  pur- 
chased and  placed  on  this  lot  with  the  under- 
standing and  purpose  that  it  should  become 
Integral  parts  of  and  necessary  adjuncts 
to  the  manufacturing  plant  That  court  was 
of  opinion,  in  view  of  the  facts  found,  that 
said  machinery,  although  acquired  after  the 
execution  of  the  deed  of  trust,  nevertheless 
passed  under  it  as  security  to  the  transferee 
of  the  note  the  deed  of  trust  was  designed 
to  secure. 

The  receiver  appealed  from  the  decree  of 
the  Court  of  Chancery  Appeals,  and  insists 
that  court  erred  in  decreeing  that  the  City 
National  Bank  is  entitled  to  the  boiler,  cold 
tire  shrlnker,  nut  Oireader,  and  dash  ma- 
chine, and  in  holding  that  said  articles  were 
covered  by  the  deed  of  trust  and  passed  to 
the  holder  of  the  note  secured  by  said  deed 
of  trust. 

We  are  of  opinion  that  the  decrees  of  the 
cl)ancellor  and  Court  of  Chancery  Appeals 
were  both  correct  As  found  by  the  Court  of 
Chancery  Appeals,  when  said  trust  deed  was 
executed,  the  Quincy  Carriage  &  Wagon 
Company  had  not  completed  its  buildings 
on  said  leasehold  or  erected  its  machinery 
thereon,  but  the  manufacturing  plant  was  in 
process  of  construction.  Now,  when  we 
look  to  the  description  of  the  property  In- 
tended to  be  covered  and  conveyed  by  the 
deed  of  trust,  we  find  that  it  embraces  the 
leasehold,  "and  all  buildings  and  Improve- 
ments on  said  lot  of  ground  which  will  be 
put  thereon  by  said  first  party  during  the 
term  ot  said  lease."  It  Is  Insisted  on  be- 
half of  the  appellants  that  the  term  "im- 
provements" refers  to  buildings  and  not  to 
machinery.  It  Is  said  that  the  clause  Just 
quoted  was  Intended  to  cover  the  shops, 
sheds,  buildings,  and  other  like  Improve- 
ments, but  It  will  be  observed  that  both 
terms  are  used  in  this  description,  viz.,  build- 
ings and  improvements. 

The  Court  of  Chancery  Appeals  has  found 
that  this  heavy  machinery  was  annexed  to 
the  leasehold  to  remain  during  the  continu- 
ance of  the  lease,  and  such  fixtures  might 
well  be  termed  improvements  in  the  sense 
of  this  deed  of  trust;  but  the  instrument 
further  embraces  "all  personal  property, 
fixtures,  and  machinery  belonging  to  said 
first  party,  and  which  Is  used  by  it,"  etc., 
in  Its  business.  It  is  insisted  on  behalf  of 
appellants  that  this  language  confines  the 
machinery  conveyed  to  that  In  use  at  the 
date  of  the  execution  of  the  mortgage.  We 
are  of  opinion,  however,  that  this  is  too 
restricted  a  construction,  and  that  the  lan- 
guage is  broad  enough  to  cover  any  machin- 
ery used  by  said  company  on  the  leasehold 
during  its  continuance.  This  is  evident  from 
subsequent  clauses:  "And  all  other  tool^ 
not  specifically  named  owned  by  said  firsti 
party  and   used  In  Its  manufactory,"   an^^ 
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"also  all  its  rights,  franchises,  lots,  ground, 
factory  buildings  and  macbineiy." 

Viewing  ttie  entire  Instrument,  and  giving 
effect  to  all  of  its  terms,  It  is  our  opinion 
that  the  Quinoy  Carriage  &  Wagon  C!ompany 
intended  to  embrace  in  said  instrument  all 
machinery  purchased  by  it  and  used  In  its 
business  during  the  continuance  of  the  lease. 
We  fully  concur  in  tlie  construction  placed 
on  this  instrument  by  the  Court  of  Chancery 
Appeals,  and  the  result  is  the  decree  la  af- 
firmed. 


HICKS  T.   NORTHWESTERN  AID  ASS'N 
et  al. 

(Supreme  Court  of  Tennessee.    Oct   6,   100& 
Rehearing  Denied  Oct  19,  1900.) 

1.  INSUBANCB— Life   Insdbancb  —  I:«cBKA8En 
Rates. 

A  life  policy  provided  that,  while  the  rates 
specified  therein  were  not  fixed,  it  was  lielieved 
that  such  rates  would  never  be  exceed^,  and 
that,  if  any  unexpected  emergency  should  arise 
whereby  the  mortuary  and  reserve  funds  should 
become  exhausted,  then,  and  in  such  case  only, 
it  was  agreed  that  the  policy  holder  should  be 
liable  for  such  further  assessment  as  would  be 
necessary  to  meet  the  emergency  and  maintain 
the  solvency  of  the  company.  Beld,  that  the 
company  bad  no  power  under  the  contract  nor 
under  the  law  to  incri^s<ie  the  rate  of  existing 
insurance,  except  in  case  of  un  emergency  so 
specified. 

2.  Same— Increased  Rates  —  Nonpayment — 
Effect. 

Where  rates  on  existing  life  Insurance  con- 
tracts were  illegally  increased,  the  insured  were 
not  bound  to  pay  them  to  prevent  a  forfeiture, 
and,  on  the  falling  in  of  rhe  policies  by  dpsttb, 
the  beneficiaries  were  entitltd  to  recover  their 
full  face  value,  less  the  amount  of  premiums  un- 
paid at  the  lawful  or  cun'.ruct  rate. 

3.  Same— BuBDEN  of  Pboof. 

Where  an  insurance  policy  provided  that 
the  rates  should  not  be  increased  except  on  the 
happening  of  the  unexpected  emergency,  thnt 
the  mortuary  and  reserve  funds  should  become 
exhausted,  and  the  company  souzht  to  justify 
an  increase  in  the  rates,  the  burden  was  on  it 
to  show  the  happening  of  the  unexpected  emer- 
gency. 

[Ed.   Note.— For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Insurance,  i  2001.] 

4  SA»fE— Tender. 

Where  a  life  insurance  association,  after 
illegally  raising  its  rates,  wholly  changed  its 
plan  of  business,  basing  it  on  the  new  schedule, 
and  the  association  insisted  on  payment  ot  the 
new  rates  by  an  old  member,  who  was  willing 
to  pay  his  contract  rate,  a  tender  of  such  rate 
was  waived. 

5.  Samk— Contract— Alteration— Reorgan- 
ization OF  Insurance  Compant. 

Where  the  insurer  issued  a  contract  at  a 
specified  rate,  which  provided  that  the  rate 
Khould  not  be  raised  except  on  a  specified  con- 
tingency, the  Insurer  had  no  rieht  to  change 
its  contract  with  the  insured  without  his  con- 
sent merely  to  facilitate  the  reorganization  of 
its  business  on   a   more  satisfactory   basis. 

6.  Same— Amount  of  Recovery. 

Where,  under  a  policy  of  life  insurance, 
the  beneficiary  was  entitled  to  one  assessment 
levied  on  the  members,  not  exceeding  a  specified 
sum,  and  in  an  action  thereon  there  was  no  ev- 
idence showing  what  an  assessment  would  pro- 


duce, plaintiff  was  entitled  to  recover  the  fall 
amount  of  bis  policy. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {  2013.] 

Appeal  from  Chancery  Court,  Hamilton 
County;    T.  M.  McConnell,  Chancellor. 

Action  by  Nannie  A.  Hicks,  as  adminis- 
tratrix of  Milton  B.  Hicks,  deceased,  against 
the  Northwestern  Aid  Association  and  others. 
From  a  Judgment  of  the  Court  of  Chancery 
Appeals  reversiug  a  Judgment  for  plaintiff, 
she  appeals.    Reversed. 

Burkett,  Miller  &  Mansfield,  for  appellant 
Cooke,  Swaney  &  Cooke,  for  appellees. 

NEIL,  J.  This  was  an  action  brought  to 
recover  upon  a  policy  of  Insurance  for  $1,000, 
payable  originally  to  Mrs.  Nannie  A.  Hicks, 
but  subsequently  changed  in  accordance  with 
Its  terms,  so  as  to  be  made  payable  to  the 
estate  of  the  insured,  Milton  B.  Hicks. 
There  was  a  recovery  In  favor  of  the  estate 
in  the  chancery  court,  but  on  appeal  this 
Judgment  was  reversed  by  the  Court  of 
Chancery  Appeals. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  that  the  policy  was  Issued  oh  the  18th 
day  of  July,  1802,  and  premiums  were  con- 
tinuously paid  by  the  insured  up  to  January 
18,  1903,  In  quarterly  payments  of  $3.47 
each,  the  last  payment  being  made  In  Oc- 
tober, 1902,  which  carried  the  policy  forward 
for  the  next  quarter,  which  expired  on 
Jann&ry  18,  1903;  but  during  this  time, 
that  is,  about  the  time  the  last  payment 
was  made,  the  Insurance  company  raised 
the  rate  from  $3.47  a  quarter  to  $4.86,  that 
is,  from  the  total  amount  for  the  year  of 
$13.88  to  $19.44.  This  increase  was  made 
without  the  consent  of  the  insured,  and  he 
thereafter  made  no  other  payments,  and 
died  on  the  21st  of  October,  1908. 

The  Insured  died  suddenly,  and  bis  papers 
were  left  in  considerable  confusion;  bot 
from  these  and  from  other  sources  the  fol- 
lowing additional  facts  were  gleaned: 

When  the  fact  that  the  rate  had  been  In- 
creased was  brought  to  the  attention  of  the 
insured  and  of  other  policy  holders  In  Day- 
ton, Tenn.,  where  all  of  them  resided,  all  of 
them  expressed  dissatisfaction  with  the 
change,  and  all  said  they  would  not  pay 
this  increased  rate,  except  Hicks.  He  ex- 
pressed dissatisfaction  with  it,  but  said  In 
the  conference  referred  to  that  he  did  not 
wish  to  lose  his  Insurance,  and  expected  to 
pay  It  However,  he  did  not  pay  it,  and 
the  association  claimed  that  the  policy  was 
forfeited  by  reason  of  such  failure  to  pay. 
The  policy  contained  the  following  provi- 
sion: 

•'Notice  of  the  amount  of  each  quarterly 
payment  and  the  time  It  Is  due  will  be  sent 
to  the  Insured  thirty  days  before  snch  pay- 
ment is  due,  unless  the  insured  has  deposited 
for  the  year  or  half  year  In  advance  on  ac- 
cotmt    Printed  or  written  notice  mailed  to 
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the  address  of  the  policy  holder  as  It  appears 
on  the  books  of  the  association  at  that  date 
shall  be  deemed  due  and  sufficient  notice. 
The  policy  holder  must  notify  the  associa- 
tion at  once  of  any  change  in  residence,  post 
office  address,  occupation,  or  name." 

It  does  not  appear  that  the  association, 
after  the  new  rate  had  once  been  called  to 
»  the  attention  of  the  Insured,  ever  notified 
him  again  of  any  assessment  upon  either 
the  old  or  new  rate,  pursuant  to  the  forego- 
ing provision  or  otherwise,  save  in  the  fol- 
lowing manner:  Prior  to  October  9,  1903, 
bow  long  prior  does  not  appear,  the  associa- 
tion mailed  to  Mr.  Hicks,  who  had  been  de- 
fendant's agent  at  Dayton,  Tenn.,  a  number 
of  blank  receipts  applicable  to  the  policies 
of  the  various  policy  holders  in  Dayton,  In- 
cluding Hicks,  with  a  view  to  having  the 
premiums  paid  on  the  new  rate.  The  re- 
ceipts exhibited  the  amount  of  premium 
covered  by  each  policy  according  to  both 
the  old  and  the  new  rate,  and  stated  that 
the  premiimi  called  for  in  each  was  due 
October  18,  1903.  The  policy  contained  a 
provision  that  payment  was  to  be  made  "in 
advance,  for  a  quarter,  half  year,  or  year, 
at  the  option  of  the  insured."  The  receipt 
contained  no  reference  to  the  period  between 
October  18,  1902,  and  October  18,  1903  (dur- 
ing which  Hicks  had  made  only  the  payment 
of  one  quarter,  $3.47,  at  the  old  rate,  and 
which,  as  already  stated,  carried  the  policy 
to  January  18,  1903),  except  such  as  may 
be  inferred  from  the  following  clause  there- 
in appearing,  viz.:  "The  acceptance  of  the 
foregoing  premium  shall  not  be  held  to  waive 
any  forfeiture  caused  by  nonpayment  of 
this  or  any  previous  sum  when  due,  or  other- 
wise." 

Hicks,  being  confused  by  the  appearance 
of  both  the  old  rate  and  the  new  in  this 
receipt,  addressed  a  letter  to  the  association 
on  October  9,  1903,  making  sundry  inquiries 
concerning  the  status  of  his  own  and  other 
policies.    The  letter  was : 

"I  am  in  receipt  of  several  receipts  for 
policy  holders  at  this  place  and  beg  leave 
to  inquire  as  to  the  present  status  of  these 
policy  holders.  For  example,  take  my  own 
case.  My  receipt  called  for  $13.88,  which 
Is  four  quarterly  premiums  under  the  old 
rate.  Now,  if  I  pay  this  $13.88,  am  I  fully 
reinstated  in  the  company,  and  failure  to 
pay  quarterly  premiums  when  due  waived? 
If  it  puts  me  In  good  standing  and  a  policy 
bolder,  what  Is  the  value  of  my  policy  as 
an  asset  in  my  estate  In  case  I  should  die? 
What  would  be  the  result  of  continuing  to 
pay  the  old  rate  in  accordance  with  the 
terms  of  the  contract  as  originally  issued 
to  me?  What  would  be  the  result  if  I  pay 
the  $13.88  on  the  18th  inst,  the  time  due, 
and  after  that  pay  the  new  rate  of  $19.44, 
and  what  would  be  the  quarterly  rate  of 
that  date?  If  the  payment  of  this  $13.88 
on  the  18tb  Inst  reinstates  me,  it  is  my 
Intention  to  pay  it,  but  I  should  like  full  in- 


formation as  to  the  above  for  guidance  as 
to  course  I  shall  follow  in  the  future,  wheth- 
er to  continue  at  the  old  rate  or  pay  the 
new  one,  which  I  understand  we  have  the 
option  of  doing.  I  cannot  say  as  to  the 
other  policy  holders,  but  your  letter  to  me 
will  probably  determine  them  as  to  what 
course  they  will  pursue." 

Mr.  Hicks  died  before  the  reply  to  his 
letter  was  mailed;  but,  in  Ignorance  of  his 
death,  the  association  addressed  to  him  a 
letter  on  October  23d,  which  exhibited  their 
own  view  of  the  meaning  of  the  demand 
made  In  the  receipt;  that  Is,  that  the  in- 
creased rate  must  be  paid. 

The  clause  of  the  policy  under  which  it 
Is  claimed  the  qhange  was  made  from  the 
lower  to  the  higher  rate  was  as  follows : 

"This  association  qualified  under  the  so- 
called  'assessment  laws'  under  which  It  is 
not  obliged  to  tax  its  policy  holders  to  main- 
tain, the  legal  reserve  of  level  premium  or 
old  line  companies.  The  maximum  quarter- 
ly, semi-annual  or  annual  payments  to  be 
made  on  account  of  this  policy  are  set  op- 
posite the  age  of  insured  In  the  table  of 
rates  Indorsed  hereon.  The  amount  named 
in  such  table  of  rates,  and  spoken  of  as 
the  maximum  payment,  is  not  in  any  sense 
a  fixed  or  artificial  premium.  The  past  ex- 
perience of  this  company  and  the  American 
Tables  of  Mortality  Indicate,  as  we  believe, 
with  absolute  certainty,  that  the  rate  spo- 
ken of  as  the  maximum  will  never  be  ex- 
ceeded. If,  however,  any  unexpected  emer- 
gency should  arise  whereby  the  mortuary 
and  reserve  funds  should  become  exhausted, 
then,  and  In  such  case  only,  it  is  agreed  that 
the  policy  holder  shall  be  liable  for  such 
further  assessment  as  may  be  necessary  to 
meet  such  emergency  and  maintain  the  solv- 
ency of  the  company." 

There  was  no  evidence  introduced,  and  the 
Court  of  Chancery  Appeals  did  not  find  as  a 
fact  that  any  unexpected  emergency  had 
arisen  whereby  the  mortuary  and  reserve 
funds  had  become  exhausted,  and  that  any 
■  further  assessments  were  necessary  to  meet 
such  emergency  and  maintain  the  solvency 
of  the  company.  The  substance  of  the  find- 
ing of  the  Court  of  Chancery  Appeals  upon 
this  subject  is  that  there  was  no  evidence 
that  such  emergency  had  not  arisen.    . 

After  the  policy  was  Issued,  the  company 
changed  its  name  from  that  under  which 
the  policy  was  Issued  to  the  Northwestern 
National  Life  Association;  but  it  is  admitted 
in  the  pleadings  that  the  corporation  is  in 
effect  the  same.  As  originally  constituted, 
the  company  that  Issued  the  policy  was  an 
assessment  concern;  but  under  its  new  name 
It  became  a  level  rate  premium  company  and 
formulated  several  plans  whereby  its  policy 
,  holders  might  take  advantage  of  the  new 
plan,  one  of  which  was  the  Increase  of  prem- 
iums. 

The  defense  of  the  company  is,  in  effect, 
that  the  policy  sued  on  had  been  forfeited 
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by  failure  to  pay  tbe  premiums  that  accrued 
subsequent  to  the  payment  which  was  made 
In  October,  1002. 

Tbe  face  of  tbe  policy  sbows  that  the  In- 
sured was,  at  the  time  It  was  Issued,  27 
years  of  age,  and  a  table  upon  tbe  back  of 
the  policy  shows  that  the  maximum  rate  at 
this  age  was  $3.47  per  quarter,  and  tbe  facts 
found  show  that  be  bad  been  paying  this 
maximum  all  tbe  time  up  to  and  Including 
the  last  payment  made  by  him  in  October, 
1902.  There  are  numerous  other  facts  found 
by  the  Court  of  Ctkincery  Appeals  bearing 
upon  various  phases  of  the  case,  that  Is,  as 
applicable  to  various  grounds  of  relief  claim- 
ed In  tbe  original  and  amended  blil;  bnt  the 
foregoing  statement  contains  all  that  is  ma- 
terial in  respect  of  the  crucial  point  in  the 
case,  the  one  upon  which  we  think  the  true 
liability   rests. 

We  think  it  perfectly  clear  that  tbe  defend- 
ant company  bad  no  power  under  tbe  con- 
tract, or  under  tbe  law,  to  Increase  the  rate 
of  Mr.  Hicks'  insurance,  except  In  accordance 
with  tbe  terms  of  tbe  contract;  that,  In 
case  the  premiums  or  quarterly  payments 
were  illegally  increased,  the  insured  was 
not  bound  to  pay  them;  and  that,  upon  the 
falling  in  of  the  policy  by  his  death,  while 
he  was  in  arrears  under  such  a  state  of  facta, 
the  policy  did  not  stand  forfeited,  but  was 
matured  into  a  claim  against  the  company 
for  Its  full  face  value,  less  the  amount  of 
tbe  premiums  unpaid  at  the  lawful  or  con- 
tract rate.  Covenant  Mut.  L.  Ass'n  of  Il- 
linois V.  Kentner,  188  III.  431,  68  N.  B.  006. 

The  contract  contained  the  provision  that 
the  rate  should  not  be  increased,  except  up- 
on the  happening  of  the  unexpected  emer- 
gency referred  to  in  the  foregoing  quota- 
tion from  tbe  policy.  The  burden  of  proof 
was  upon  the  defendant  to  show  that  such 
emergency  bad  arisen.  This  is  a  sound 
view,  not  only  by  clear  Implication  from  the 
terms  of  tbe  passage  quoted,  which  made 
the  right  to  call  for  Increased  assessments 
dependent  upon  the  existence  of  an  excep- 
tional status  that  might  thereafter  arise, 
but  also  because  the  facts  were  peculiarly 
within  the  knowledge  of  the  company,  and 
tbe  policy  holder  could  not  be  supposed  to 
know  anything  of  them.  United  States  v. 
Denver  &  R.  G.  R.  Co.,  191  U.  8.  84,  24  Sup. 
Ct  38,  48  L.  Ed.  100.  The  rule  laid  down 
In  the  contract  was  payment  at  the  rate 
not  exceeding  the  maximum  named  In  the 
table  indorsed.  If  the  company  claimed  a 
right  dependent  upon  the  existence  of  an 
exceptional  status,  one  outside  the  rule.  It 
was  no  more  than  Just  that  it  should  show 
that  such  status  bad  become  a  reality.  This 
it  tould  prove  with  the  greatest  ease.  If 
tbe  fact  existed,  being  peculiarly  within  Its 
own  knowledge.  The  negative  could  b^ 
proven  by  the  complainant  only  with  the 
greatest  difficulty.  If  at  all.  United  States 
V.  Denver,  etc.,  R.  Co.,  supra. 

The  Court  of  Chancery  Appeals  seems  to 


have  been  of  the  oplnloo  fbat  the  court 
should  presume  that  the  assessment  was 
lawfully  made,  but  manifestly  such  a  pre- 
sumption would  deprive  complainant  of  his 
rights  under  the  contract,  since  It  would 
wholly  emasculate  the  term  which  he  bad 
provided  for  bis  protection,  substituting  an 
inference  drawn  from  tbe  performance  of 
the  forbidden  act  as  a  support  for  the  act 
itself,  in  lieu  of  proof  of  a  state  of  fact? 
which  would  Justify  the  performance  of  the 
act;  such  act  being  unlawful  but  for  tbe 
existence  of  some  exceptional  state  of  facts. 
For  example,  we  may  suppose  a  given  act 
unlawful  under  all  circumstances  but  one. 
The  doing  of  such  an  act  would  be  prima 
facie  unlawful.  One  claiming  under  such 
an  act  and  asserting  its  lawfulness  would 
have  Iftiposed  upon  bim  tbe  duty  of  showing 
that  the  special  fact  was  In  existence  which 
made  it  lawful.  To  Infer  lawfulness  from 
the  mere  doing  of  the  act  would  negative 
tbe  existence  of  the  rule,  and  destroy  it. 

In  the  brief  of  defendant's  counsel,  we 
are  referred  to  Supreme  Lodge  Knights  of 
Pythias  V.  Knights  (Ind.)  20  N.  E.  479,  3 
L.  R.  A.  400,  as  a  case  in  point  This  case 
does  not  apply.  The  matter  there  com- 
plained of  by  the  party  suing  was.  In  sub- 
stance, this:  The  Insurance  department  of 
this  organization  bad  a  division,  called  the 
"second  class,"  composed  of  about  16.000 
people.  From  time  to  time  an  assessment 
was  made  to  pay  death  losses  on  the  whole 
of  fbls  membership,  at  tbe  rate  of  $1  eacb, 
and  out  of  the  fund  so  realized  the  amount 
of  the  certificate,  $2,000,  was  paid  to  the 
beneficiary,  and  the  rest  of  tbe  fund,  it  is 
presumed,  Icept  to  meet  future  death  lossies. 
Subsequently,  a  new  class,  called  the  "fourth 
class,"  was  organized,  into  which  all  of 
tbe  Insured  members  of  the  organization 
were  allowed  to  enter  upon  complying  with 
the  prerequisites  for  the  constitution  of  the 
class.  In  this  class  the  system  of  Insurance 
was  changed  from  the  plan  of  arbitrary 
assessments  of  the  same  amount  for  each 
member  to  an  assessment  graduated  accord- 
ing to  tbe  age  of  the  member.  It  was  con- 
tended by  the  plaintiff  in  the  case  referred  to 
that  the  organization  of  tbe  "fourth  class" 
within  the  body  of  the  general  Insurance 
oi^anlzatlon  had  the  effect  of  depleting  the 
second  class  to  such  an  extent  as  to  almost 
annihilate  It,  since  nearly  all  of  the  Insured 
members  went  Into  the  new  "fourth  class," 
and  this  was  true.  It  was  further  contend- 
ed that  this  change  was  a  violation  of  the 
contract  rights  of  tbe  few  x>ersons  who  re- 
mained in  the  "second  class,"  since  an  as- 
sessment upon  the  members  of  that  class 
at  the  old  rate  would  not  produce  anything 
like  the  sum  of  $2,000  which  was  called  for 
by  their  certificates.  Bnt  It  appeared  that 
the  "constitution''  and  by-laws  of  the  order 
contained  a  reservatloa  of  the  right  and 
power  to  change  or  amend  the  "constitu- 
tion" and  by-laws,  and  that  the  change  re- 
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ferred  to  was  regularly  made  b'y  the  duly 
constituted   autborities  of  the  organization. 

Responding  to  the  contentions  above  re- 
ferred to,  tbe  court  said:  "It  was  not  the 
destruction  of  a  vested  right,  because  tbe 
power  to  amend  was,  as  reserved,  a  part 
of  tbe  contract  from  wblcb  the  right  of  the 
beneficiary  emanated."  Another  reason  was 
also  given,  to  tbe  effect  tbat  the  right  to 
enter  the  new  class  was  open  to  all  members 
on  equal  terms.  However,  tbe  first  answer 
was  in  itself  a  sufficient  one.  In  tbe  case 
now  t>efore  the  court  It  does  not  appear  that 
there  was  any  such  reservation.  There  was, 
indeed,  a  reservation  in  tbe  face  of  tbe 
policy  to  make  new  by-laws  and  regulations; 
but  these  were  to  be  of  such  a  character  as 
that  they  should  not  be  "in  conflict  with 
tbe  contract  rights  of  the  insured."  Tbe 
exact  language  of  the  clause,  appearing  upon 
tbe  face  of  tbe  policy.  Is:  "In  accepting 
this  contract,  tbe  insured  and  the  beneflclary 
tiereln  agree  to  be  bound  by  the  by-laws  and 
regulations  of  this  association  now  In  force 
or  wblcb  may  hereafter  be  adopted,  not  In 
conflict  with  tbe  contract  rights  of  tbe  In- 
sured herein." 

In  Covenant  Mut.  Life  Ass'n  v.  Kentner, 
Bupra,  it  was  held  tbat,  where  a  certlflcate 
issued  to  plaintiff's  husband  under  which 
his  life  was  insured  In  the  defendant,  an 
assessment  life  Insurance  company,  contain- 
ed no  agreement  that  future  changes  in  de- 
fendant's by-laws  should  affect  bis  contract, 
tbe  fact  tbat  tbe  insured  was  chargeable 
with  knowledge  of  tbe  by-laws  existing  when 
bis  certlflcate  was  issued,  and  tbat  they  con- 
tained a  provision  tbat  they  might  be  altered, 
did  not  authorize  defendant,  under  a  change 
of  by-laws,  to  increase  the  cost  of  carrying 
tbe  insurance  beyond  tbe  original  terms  of 
the  contract. 

In  tbat  case  it  appeared  tbat  a  certlflcate 
was  issued  to  the  plaintiff's  busband  by 
which  it  was  agreed  to  pay  to  tbe  plaintiff 
on  her  husband's  death  tbe  amount,  not  over 
$5,000,  of  an  assessment  wblcb  it  would 
make  on  all  Its  members,  on  condition  that 
the  Insured  would  pay  on  tbe  death  of  each 
member  a  mortuary  assessment  not  to  ex- 
ceed $1,  and  expenses  not  to  exceed  30  cents 
a  month.  The  insured  paid  all  of  the  assess- 
ments up  to  No.  149,  levied  March  1,  1899, 
which  he  refused  to  pay,  and  died  April  23, 
1899.  Assessment  No.  149  was  levied  on  a 
new  basis  and  was  largely  in  excess  of  what 
assured  agreed  to  pay.  Upon  these  facts  It 
was  held  that  the  fact  tbat  the  rate  agreed 
on  with  Insured  would  not  meet  tbe  cost 
of  Insuring  him  did  not  authorize  defendant 
to  Increase  Its  assessment  beyond  tbe  con- 
tract rate  In  order  to  meet  such  cost,  and 
hence  tbat  tbe  refusal  by  insured  to  pay 
assessment  No.  149  was  justified,  and  did 
not  authorize  defendant  to  forfeit  his  rights 
under  the  certlflcate. 

We  have  considered  the  question  whether 
tt  was  incumbent  upon  tbe  Insured,  in  order 


to  preserve  his  rights  under  this  policy,  to 
tender  tbe  premium  due  at  the  contract  rate, 
from  quarter  to  quarter. 

In  Guetzkow  v.  Insurance  Co.,  106  Wis. 
448,  81  N.  W.  052,  It  is  said :  "The  rule  of 
law  Is  maintained  with  great  unanimity  tbat 
one  party  cannot  predicate  a  rorreiture,  upon 
an  omission  by  the  other  which  -  bis  own 
conduct  has  helped  to  bring  about;  tbat 
tbe  declaration  tbat  a  policy  of  Insurance 
is  clearly  forfeited  will  constitute  a  suf- 
ficient justification  for  the  omission  to  ten- 
der subsequently  accruing  premiums  or  In- 
stallments, upon  tbe  ground  tbat  tbe  assured 
Is  justified  In  believing  tbat  no  tender  would 
be  accepted,  and  tbe  formality  Is  therefore 
unnecessary;  that  the  law  will  not  require 
tbe  doing  of  a  vain  thing.  2  Joyce  on  Insur- 
ance, S  1123;  Shaw  v.  Republic  L.  Ins.  Co., 
69  N.  Y.  286:  Girard  L.  Ins.  Co.  v.  Mutual 
L.  Ins.  Co.,  86  Pa.  236;  National  Mut  Ins. 
Co.  V.  Home  Benefit  Soc.,'  181  Pa.  448,  87 
Atl.  519,  59  Am.  St  Rep.  666." 

In  Benjamin  v.  Mutual  Res.  Fund  Ass'n 
(Cal.)  79  Pac.  517,  a  very  recent  case  de- 
cided in  1905,  it  was  held  tbat  a  certificate 
bolder  in  an  assessment  insurance  associa- 
tion, of  whom  an  illegal  assessment  was  de- 
manded, need  not  pay  such  assessment,  nor 
tender  a  sum  equivalent  to  a  legal  assess- 
ment, In  order  to  preserve  bis  rights  under 
bis  contract;  nor  need  he,  on  demand  by 
the  association,  furnish  it  with  bis  reasons 
for  not  paying  tbe  assessment.  To  same 
effect.  In  substance,  as  to  the  absence  of  a 
necessity  for  tender,  Is  the  case  of  Helnleln 
V.  Ins.  Co.  (Mich.)  59  N.  W.  615,  25  L.  R.  A. 
627,  632,  45  Am.  St  Rep.  409,  and  Hayner  v. 
Am.  Pop.  L.  Ins.  Co.,  69  N.  Y.  436. 

In  Supreme  Council  American  Legion  of 
Honor  V.  Orcutt,  119  Fed.  682,  56  C.  C.  A. 
294,  tbe  facts,  so  far  as  they  bear  upon 
tbe  question  before  us,  were  these :  * 

Upon  the  trial  It  appeared  that  tbe  assess- 
ment for  tbe  month  of  July  1897,  was,  by 
tbe  rules  of  the  association,  required  to  be 
paid  before  the  end  of  tbe  month;  that  tbe 
assured  paid  it  to  one  Dnonst,  tbe  cashier 
of  a  bank  at  Defiance,  Ohio,  on  or  about  the 
20tb  of  July,  1897,  but  tbat  Daoust  did  not 
forward  it  to  the  collector  of  Alpha  Council 
No.  1  to  whom  he  should  have  forwarded  it, 
until  the  5th  of  August  following;  that  the 
collector  was  required  to  make  his  returns 
to  the  supreme  treasurer  for  tbe  month  of 
July  on  August  12th;  that  he  reported  tbe 
July  assessment  of  Orcutt  as  not  having 
been  paid  until  August;  tbat  Orcutt  was 
tberexipon  suspended,  and  tbe  check  was  re- 
turned to  Daoust;  that  he  made  application 
for  reinstatement  on  August  23,  1897;  tbat 
his  case  was  referred  to  the  medical  ex- 
aminer, who  reported  his  physical  condition 
not  acceptable,  and  thereupon  the  petition 
for  reinstatement  was  disallowed;  tbat  Or- 
cutt was,  at  the  time  of  his  suspension.  In 
falling  health ;  and  tbat  be  died  in  Septem- 
ber of  the  following  year.    There  was  testl- 
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monjr  from  which  the  conrt  concluded  that 
Daoust  was  the  agent  of  the  association. 

For  tile  association  It  was  urged: 

"(1)  That  Orcutt  was  not  a  member  In 
good  standing  at  the  time  of  his  death.  But 
if  the  facts  be"  said  the  court,  "as  the  Jiwy 
found,  that  he  was  suspended  without  cause, 
it  was  not  competent  for  the  defendant  to 
put  its  own  wrongful  action  forward  as 
a  defense.    •    •    • " 

"(2)  •  •  •  That  the  insured  did  not 
tender  subsequent  dues  and  asseesmenta,  or 
claim  the  privileges  of  a  member,  is  of  no 
moment.  He  had  no  uotice  of  any  such  lev- 
ies, and  It  would  have  been  a  vain  thing 
for  him  to  maice  such  tender  or  claim  his 
privileges.  Nor  did  his  claim  to  be  rein- 
stated constitute  a  waiver  of  his  rights. 
That  was  an  obvious  and  proper  way  to 
have  the  wrong  undone.  The  defendant's 
refusal  was  a  repetition  of  the  wrong.  The 
association  was  In  no  wise  prejudiced  by 
these  proceedings,  and  Is  in  no  position  to 
claim  that  the  plaintiff  surrendered  a  val- 
uable   right." 

To  the  same  effect  Is  Wagoner  v.  Supreme 
Lodge  Knights  &  Ladies  of  Honor  (Mich-) 
87  N.  W.  903.  In  that  case,  it  appeared  that 
a  previous  assessment  had  been  refused,  on 
the  ground  that  Mrs.  Wagoner  was  not  a 
member  of  the  association.  Upon  the  point 
whether  Mrs.  Wagoner  should  have  contin- 
ued to  malce  tender  of  subsequent  assess- 
ments in  order  to  keep  her  policy  good,  the 
court  said :  "The  law  does  not  require  use- 
less things  to  be  done.  It  was  useless  to 
tender  a  second  assessment  when  the  pre- 
vious one  had  been  refused  on  the  ground 
that  Mrs.  Wagoner  was  not  a  member."  So, 
In  Dennlson  v.  Masons'  Fraternal  Aoa  Ass'n 
of  America,  69  N.  Y.  S.  291,  59  App.  Dlv. 
294,  It  was  held  that,  where  timely  tender 
of  premium  on  an  accident  policy  was  made 
and  rejected,  and  a  wrongful  declaration  of 
forfeiture  of  the  policy  made,  the  insured 
need  not  thereafter  Iceep  the  tender  good 
to  entitle  him  to  sue  on  the  policy. 

There  is  a  recent  case,  Lavin  ▼.  Grand 
Iy)dge  A.  O.  U.  W.  (Mo.  App.)  86  S.  W.  600, 
whicli  fully  recognizes  the  rule  supported 
by  the  preceding  cases,  but  talces  a  distinc- 
tion to  the  effect  that  subsequent  tender 
should  be  made  when  there  is  a  probttbiiity 
that  the  refusal  of  a  previous  premium  may 
have  been  the  result  of  mistake,  and  when 
ample  means  are  afforded  by  the  society  for 
the  ascertainment  and  rectification  of  th>: 
wrong  and  the  reinstatement  of  the  mem- 
ber. In  such  case  it  is  said  that  a  tender 
is  not  a  vain  and  useless  thing. 

But,  in  the  case  now  before  the  court,  it 
is  clear  that  no  subsequent  tender  of  the  old 
rate  would  have  availed.  The  association 
had  wholly  changed  its  plan  of  businests 
and  the  new  rates  were  based  upon  that 
new  plan.  The  last  communication  from  It 
upon  the  subject  in  response  to  an  appeal 


for  an  explanation,  and  a  suggestion  that 
the  member  was  willing  to  pay  the  old  rate 
was  an  Insistence  upon  the  payment  of  the 
new.  Moreover,  as  above  shown  by  a  quota- 
tion from  the  policy,  it  was  the  duty  of  the 
association  to  give  30  days'  notice  in  ad- 
vance of  such  assessment,  and  it  does  not 
appear  that  any  such  notice  was  given  oi 
any  assessment  at  the  old  rate;  but,  from 
the  sending  of  the  blank  receipt  above  re- 
ferred to,  it  seems  that  a  demand  was  made 
for  payment  on  the  new  rate.  Here  was  a 
continuation  of  the  attitude  of  the  associa- 
tion In  opposition  to  the  old  rate.  Can  it 
be  supposed  that  under  such  a  state  of  facts 
a  tender  of  the  old  rate  would  bare  been 
of  any  avail?  Clearly  not  It  does  not 
even  appear  that  an  assessment  was  ever 
made  upon  the  old  rate  after  the  association 
went  upon  its  new  plan,  and  such  assess- 
ment  was,  of  course,  necessary  before  any 
collection  on  that  basis  could  be  made. 
Stewart  v.  Grand  Lodg«,  100  Tenn.  267,  46 
8.  W.  570;  Insurance  Co.  v.  Hyde,  101  Tenn. 
396,  48  S.  W.  968.  Here  was  another  and 
continuing  evidence  to  the  assured  that  no 
payment  at  the  old  rate  would  be  received, 
and  that  a  tender  would  have  been  a  valu 
thing.  We  conclude  that  the  assured  was  un- 
der no  obligation  to  make  the  tenders  re- 
ferred to.* 

That  the  defendant  had  no  right  to  change 
its  contract  with  the  insured  without  his 
consent,  merely  to  facilitate  the  reorganisa- 
tion of  its  business  upon  a  more  satisfactory 
basis,  is  a  proposition  abundantly  supported 
by  the  following  authorities:  Gaut  v.  Am. 
Legion  of  Honor,  107  Tenn.  603,  64  S.  W. 
1070,  55  L.  R.  A.  465 ;  Hadly  v.  Queen  City 
Comp.,  1  Tenn.  Cb.  App.  413;  Strauss  v.  Mnt. 
Reserve  Fund  L.  Ass'n  (N.  O.)  39  S.  E.  55, 
54  L.  R.  A.  605,  83  Am.  St  Rep.  699:  Bragaw 
V.  Sup.  Lodge  Knights  &  Ladies  of  Honor  (N. 
C.)  38  S.  E.  005,  54  L.  R.  A.  602 ;  Peterson  v. 
Gibson  ail-)  61  N.  B.  127,  54  L.  R.  A.  836, 
85  Am.  St  Rep.  263;  Tbibert  v.  Sup.  Lodge 
Knights  of  Honor  (Minn.)  81  N.  W.  220.  47 
L.  R.  A.  136,  79  Am.  St  Rep.  412;  Covenant 
Mut  L.  Ins.  Ass'n  v.  Kentner,  supra. 

There  Is  a  diversity  of  opinion  as  to  tbe 
measure  of  damages  applicable  in  snch  a 
case,  where  the  insured  sues  in  his  lifetime 
for  breach  of  the  contract  (Sftrauss  v.  Mut. 
Res.  F.  L.  Ass'n,  supra;  Insurance  Go.  v. 
Garmany,  74  Ga.  51;  Barney  v.  Dudley,  42 
Kan.  212,  21  Pac.  1070,  16  Am.  St  Rep.  476 : 
Speer  v.  Insurance  Co.,  36  Hun,  322;  and 
see  Insurance  Co.  v.  Robison  (C.  C.)  54  Fed. 
580;  Insurance  Co.  v.  Week,  9  III.  App.  358); 
but  It  was  held,  and  we  think  correctly.  In 
Covenant  Mut  L.  Ins.  Co.  v.  Kentner,  supra, 
that,  in  a  suit  by  a  beneficiary  of  the  policy 
after  the  death  of  tbe  assured,  when  there 
was  no  evidence  as  to  what  an  assessment 
would  produce,  -and  plaintiff  w-as  otherwise 
entitled  to  recover,  a  judgment  for  the  full 
amount  of  the  certificate  would  be  proper. 
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It  was  farther  held  In  tbat  case  tbat  the 
fact  tbat  an  assessment  would  have  pro- 
duced less  than  the  face  of  the  certificate. 
If  true,  would  be  a  mere  matter  of  defense 
which  would  have  to  be  shown  by  the  as*- 
sociatlon. 

We  think  the  complainant  In  the  present 
case  Is  entitled  to  a  decree  for  the  full 
amount  of  the  policy,  less  the  premiums  un- 
paid at  the  contract  rate  maturing  between 
October,  1902,  and  October,  1903,  with  In- 
terest from  the  filing  of  the  bill.  The  de- 
cree of  the  Ck>urt  of  Chancery  Appeals  ia 
therefore  reversed. 

We  are  unable  to  see  any  Just  ground  for 
the  allowance  of  a  credit  of  $108.96,  shown 
by  the  chancellor's  decree.  This  credit  will 
therefore  be  disallowed,  and  a  decree  en- 
tered as  above  directed.  The  defendant  will 
pay  all  of  the  costs  of  the  cause. 


COWAN   et   aU  v.   WALKER. 
(Supreme  Court  of  Tennessee.    Oct  17. 1906.) 

1.  Wills— Pbobatb— Contest  —  Pbkuuinabt 
contbovebst. 

The  ri^ht  of  a  proposed  contestaat  to  im- 
peach a  will,  if  disputed,  presents  a  controversy 
separate  from  and  preliminary  to  the  contest 
itself,  in  which  evidence  may  t>e  oSered  as  to 
the  issue  joined,  and  from  the  decision  of  which 
an  appeal  lies  before  the  contest  is  beard. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills,  fg  751,  760.] 

2.  Samx  —  PxBSONS   Entitled   to   Contest 
Will. 

Where  an  earlier,  valid  will  leaves  no  prop* 
erty  to  a  party,  he  is  not  entitled  to  contest  the 

E rebate  of  a  subsequent  will,  though  he  is  an 
eir  of  the  testator. 

[EJd.  Note.— For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  {{  650-559.] 

3.  SAirs  — Admissibilitt  or  Evidercii— Uii- 
pbobated  Will. 

On  an  issue  as  to  the  right  of  a  party  to 
contest  a  will,  evidence  as  to  an  earlier,  unpro- 
bated,  valid  will,  in  which  the  proposed  contest- 
ant is  left  no  property,  is  admissible. 

4.  Samb— Estoppel. 

Thdt  a  will  is  probated  does  not  estop  the 

£roponents  from   relying  on  an  oarller  unpro- 
ated  will  as  a  bar  to  a  contest  of  the  will  pro- 
bated. 

Error  to  Circuit  Court,  Knox  County;  Jo- 
seph W.  Sneed,  Judge. 

Petition  of  M.  H.  Wallcer  against  Virginia 
Swepson  Cowan,  executrix,  and  others,  to 
certify  a  will  to  the  circuit  court,  to  be  tried 
on  an  Issue  of  devisavit  vel  non.  From  a 
Judgment  of  the  circuit  court  reversing  an 
order  of  the  county  court  dismissing  the  pe- 
tition, the  executrix  and  others  bring  error. 
Reversed,  and  petition  dismissed. 

Shields,  Cates  &  Mountcastle  and  Lucky, 
Sanford  &  Fowler,  for  plalntlfTs  in  error. 
Templeton,  Lindsay  &  Templeton,  for  de- 
fendant In  error. 

SHIELDS,    J.    The   defendant   In   error, 

clalmlui;  In  the  character  of  heir,  filed  the 


petition  In  the  present  cause  asking  that 
there  be  certified  to  the  circuit  court  of 
Knox  county,  to  be  tried  upon  an  issue  of 
devisavit  vel  non,  an  instrument  bearing 
date  the  30th  of  November,  1901,  and  pro- 
bated by  the  county  court  of  tbat  county  in 
April,  1902,  as  the  last  will  and  testament 
of  R.  R.  Swepson,  then  lately  deceased. 
The  petitioner  alleged  as  a  ground  for  this 
action  tbat  this  Instrument  was  not  the  last 
will  and  testament  of  Mr.  Swepson,  in  that, 
for  more  than  12  months  before  his  death, 
he  bad  been  of  unsound  mind  and  memory, 
and  thus  was  incapacitated  from  making  e 
last  will  and  testament;  and  further,  that 
the  Instrument  in  question  was  the  result 
of  undue  Influence  exercised  upon  him.  The 
petition  contained  the  further  averment  that 
by  this  Instrument  the  petitioner  was  given 
nothing,  but  that  the  whole  of  the  estate, 
both  realty  and  personalty,  by  Its  terms 
passed  to  others  named  as  beneficiaries 
therein. 

The  defendants  to  this  petition,  answer- 
ing, denied  that  R.  R.  Swepson  was  mental- 
ly Incapable,  at  the  time  of  making  and 
publishing  this  Instrument  as  his  last  will, 
or  that  it  was  executed  as  the  result  of  un- 
due Influence.  It  was  also  averred  that.  In 
any  event,  the  petitioner  had  no  right  to 
contest  this  instrument,  and  as  to  this  de- 
fense the  answer  contains  the  following  par- 
agraph: "These  defendants  plead  and  aver 
that  on  the  22d  day  of  September,  1900,  the 
said  Robert  Redd  Swepson  made  and  pub- 
lished a  valid  and  legal  last  will  and  testa- 
ment which  was  witnessed  by  James  Com- 
fort, Jno.  E.  Horn,  and  James  C.  Comfort, 
In  the  presence  of  said  testator  and  at  bis 
request,  and  In  the  presence  of  each  other, 
and  on  tbe  10th  day  of  April,  1901,  the  said 
testator  made  and  published  a  codicil  to 
said  will,  and  that  by  said  will  and  codicil 
he  devised  bis  entire  estate  of  every  kind, 
character,  and  description  to  certain  legatees 
and  devisees  named  therein,  and  tbat  the 
said  M.  W.  Walker  was  not  willed  nor  b» 
queathed  any  part  of  said  estate  by  said 
win  or  codicil.  •  •  •  Defendants  aver 
tliat  said  will  and  codicil  remained  in  full 
force  .and  effect  and  are  still  in  existence, 
and  were  never  revoked  in  any  way  by  the 
said  Swepson,  except  by  the  execution  of  the 
later  will,  now  being  attacked  by  the  said 
Walker  in  this  case.  These  defendants, 
therefore,  aver  that,  even  If  the  will  probat- 
ed by  them  in  the  county  court  of  Knox 
county,  on  the  8d  of  April,  1902,  Is  Invalid 
for  any  of  the  reasons  set  out  In  said  petition, 
and  should  be  set  aside  and  declared  to  be 
null  and  void,  the  said  petitioner,  M.  W. 
Walker,  would  not  be  entitled  to  any  part  of 
tbe  estate  of  the  said  Swepson,  deceased,  and 
that  he  has  no  Interest  whatever  in  said  es- 
tate, and  has  no  right  in  law  or  equity  to 
contest  said  will  of  November  30,  1901." 

Tbe  county  court  heard  evidence  upon  the 
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Issue  thus  raised  by  the  answer  as  to  the 
right  of  petitioner  to  make  tliis  contest,  and 
dismissed  bis  petition,  from  wliich  action  the 
petitioner  prayed  and  was  granted  an  appeal 
to  the  circuit  court  Upon  the  trial  of  the 
cause  upon  the  same  Issue  in  this  latter 
court,  the  circuit  judge  reversed  the  action 
of  the  county  court,  sustained  the  petition, 
and  sent  the  case  back  to  that  court  with 
a  direction  that  It  certify  the  will  In  question 
to  the  circuit  court,  for  the  trial  of  the  Is- 
sue of  devisavlt  Tel  non.  Upon  this  action 
error  Is '  assigned  by  the  defendants  to  the 
petition. 

The  record  shows  that,  at  the  trial  in  the 
circuit  court,  evidence  was  Introduced  by 
the  petitioner  showing  that  Robert  Redd 
Swepson  died  on  March  23,  1902;  that  he 
was  never  married,  and  that  his  next  of  kin 
were  his  nephews  and  nieces,  the  children 
of  deceased  sisters;  that  the  petitioner  was 
a  nephew  of  Robert  Redd  Swepson;  and 
that,  if  the  latter  had  died  Intestate,  the 
petitioner  would  have  inherited  one-twelfth 
of  his  estate  under  the  laws  of  Tennessee. 

To  meet  this  case  and  support  the  aver- 
ment of  their  answer  on  the  point  In  ques- 
tion, the  defendants  produced  In  open  court 
an  instrument  of  writing  purporting  to  be 
the  will  of  R.  R.  Swepson,  dated  September 
22,  1000,  together  with  Its  codicil,  dated 
April  10,  1901,  which,  together  disposed  of 
the  entire  estate  of  the  testator,  omitting, 
altogether,  petitioner  Walker  from  any 
share  in  the  estate.  The  due  legal  execution 
and  publication  of  this  will  and  codicil,  to- 
gether with  the  fact  that,  at  the  time  of  the 
execution  thereof,  the  testator  was  of  sound 
mind  and  disposing  memory,  was  shown  by 
uncontroverted  testimony.  It  was  further 
shown  by  the  testimony  of  Mr.  C.  B.  Lucky, 
who  was  legal  adviser  of  the  deceased  and 
the  draftsman  of  the  will  dated  November 
30,  1901,  that  this  prior  will  was  never  re- 
voked, save  and  except  by  the  execution  ot 
the  later,  and  that  the  testator  executed  the 
will  of  November  80,  1901,  to  take  the  place 
of  the  win  of  September  22,  1000,  and  Its 
codicil  dated  April  10,  1901,  and  that  he 
(Lucky)  kept  both  of  said  wills,  at  the  re- 
quest of  the  testator,  and  had  them  In  his 
possession  at  the  time  of  the  testator's 
death. 

All  of  this  evidence  was  excluded,  how- 
ever, upon  petitioner's  exception,  and  the 
judgment  was  then  rendered,  as  has  been 
already  set  out,  which  Is  now  made  the 
subject  of  criticism  on  this  appeal  In  error. 

It  is  well  settled  in  this  state  that  the 
right  of  a  proposed  contestant  to  Impeach 
a  will.  If  disputed,  presents  a  controversy 
separate  from  and  preliminary  to  the  con- 
test Itself,  In  which  It  is  comi)etent  for  the 
contestant  and  contestee  to  offer  evidence 
as  to  the  Issue  joined,  and  that  an  appeal 
lies  from  a  decision  thereof,  before  the  con- 
test ia  beard.    Wynne  t.  Spiers,  7  Humpti. 


393;  Keith  v.  Raglan,  1  Cold.  474;  Crocker 
T.  Balch,  104  Tenn.  6,  55  S.  W.  307;  Gore 
V.  Howard,  94  Tenn.  581,  30  S.  W.  730;  Ugon 
V.  Hawkes,  110  Tenn.  514,  75  S.  W.  1072; 
and  Bowers  v.  McGavock,  114  Tain.  430,  58 
S.  W.  893. 

The  plaintiffs  In  error  Invoke  this  rule, 
upon  the  theory  that.  If  the  present  contest 
should  succeed,  the  defendant  In  error  would 
be  without  Interest  in  the  estate,  as  the  ef- 
fect of  a  finding  that  the  later  will,  which 
was  executed,  according  to  the  testimony  of 
Mr.  Lucky,  to  take  the  place  of  and  as  a 
substitute  for  the  earlier  one,  was  Invalid 
on  either  of  the  grounds  alleged  In  the  pe- 
tition, would  be  that  the  earlier  one  remains 
in  force,  and  by  that,  the  defendant  in  error. 
In  the  disposition  of  the  entire  estate  to 
other  beneflciarles.  Is  left  without  any  sub- 
stantial Interest  therein;  and,  this  being  so. 
he  Is  not  entitled  to  make  the  present  con- 
test 

If  the  testimony  directed  to  this  point  is 
competent  then  we  think  the  petitioner  must 
l>e  r^;)elled,  as  the  rule  of  law  la  well  settled 
that  if  the  later  will  fails  for  any  reason, 
the  earlier  will  remains  In  full  force  and 
effect 

This  rule  ia  announced  by  various  text- 
writers  on  the  subject  and  has  been  often 
applied  by  the  courts,  especially  where  the 
earlier  will  is  canceled  by  the  testator  with 
the  purpose  of  making  a  new  one.  which, 
in  -some  way.  Is  disappointed.  The  rule  is 
thus  stated  by  Mr.  Jarmon,  In  his  work  on 
Wills  (volume  1,  p.  294) :  "And  it  may  t>e 
observed  that  where  the  act  of  cancellation 
or  destruction  Is  connected  with  the  making 
of  another  will  so  as  fairly  to  raise  the 
inference  that  the  testator  meant  the  revoca- 
tion of  the  old  to  depend  upon  the  efBcacy  of 
the  new  disposition,  such  will  be  the  legal 
effect  of  the  transaction;  and.  therefore,  if 
the  will  intended  to  be  submitted  Is  inopera- 
tive from  defect  of  attestation,  or  any  other 
cause,  the  revocation  falls  also,  and  tbe 
original  will  remains  in  force." 

Mr.  Prltchard,  In  his  valuable  work  on 
Wills  and  Administration,  in  section  272, 
states  the  rule  In  very  similar  language. 

But  the  operation  of  the  rule  is  not  con- 
fined to  cases  of  cancellation.  Mr.  Page,  In 
his  recent  work  on  Wills,  In  section  Zj', 
says,  In  the  following  language:  "The  tes- 
tator may  not  at  the  time  he  performs  the 
act  be  competent  to  make  a  will,  and  in  such 
case  he  cannot  form  the  Intention  to  revoke 
a  will.  A  win  can  only  be  revoked  by  a 
person  of  sufficient  age,  mind  and  memory 
to  make  a  valid  will.  •  •  •  Since  the 
Intention  to  revoke  Is  an  essential  element 
of  revocation  by  It,  manifest  on  the  will,  it 
follows  that,  where  such  outward  act  1? 
caused  by  the  undue  Influence  of  another.  It 
is  not  a  revocation." 

These  authors  support  their  text  by  refer- 
ence to  many  cases  from  courts  of  last  re- 
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reports,  the  rule  is  indirectly  recognized. 
3  there  said  that,  if  a  testator  of  un- 
id  nilud  order  tiis  will  to  be  burned,  and 
.  burned,  it  will  be  established  after  bis 
h  as  it  existed  in  its  integral  state,  if 

be  ascertainable;  if  it  be  not  burned, 
e  would  be,  of  course,  no  revocation.  In 
er  V.  Kendall,  tbe  rule  is  directly  recog- 
d.  It  is  there  said:  "Obliteration  and 
rllneatlon   are   inoperative  to   change   a 

If  made  With  a  view  of  making  a  dlf- 
nt  disposition  which  is  '  not  effectually 
led  out.  So,  If  such  change  of  purpose 
ot  carried  out  because  of  sudden  death, 
ny  other  cause,  or  the  attempted  disposl- 

is  invalid,  the  canceling  of  tbe  first,  be- 
dependent  thereon,  is  null  and  void,  and 
I  not  efFect  the  revocation  of  the  original 
,  but  it  will  stand  as  it  was  before  the 
illation.  In  1  Has.  143,  Sir  John  Mitch- 
says  that  such  cancellation,  'being  pre- 
itory  to  the  deceased  making  a  new  will 

conditional  only,  was  not  a  revocation.' 
I  Williams  on  E'xecutors  and  Notes,  this 
Tine  is  fully  sustained.  If  the  new  dls- 
tion  falls  for  want  of  proper  attestation, 
effect  is  tbe  same  according  to  these  an- 
■itiea." 

be  question,  then,  arising  is:  Can  tbe 
robated  will,  of  date  September  22,  1900, 
le  when,  upon  the  uucontroverted  testi- 
ly in  this  record,  the  testator  was  of 
Qd  mind  and  memory,  be  relied  upon  In 

of  petitioner's  right  to  contest  the  later 
.,  which  was  made  as  a  substitute  for 

prior  will?  In  other  words,  can  this 
Her  unprobated  v^l  be  Introduced  in  evl- 
ce  to  show  that,  while  petitioner  bad  an 
arent  interest  as  heir,  yet  be  is  without 
gtantial  interest  in  tbe  estate,  even  if  he 
uld  succeed  in  the  present  contest? 
Q  McCutchen  v.  Loggins,  109  Ala.  457, 
South.  810,  the  facts  were  as  follows: 
i  bin  was  filed  by  complainants  under 

authority  of  the  Alabama  statute  to 
test  an  Instrument  executed  in  the  year 
0,  and  after  death  probated  as  the  last 
I  of  the  testatrix.  In  this  instrument  the 
iplainants  were  not  provided  for.  Tbe 
und  alleged  for  the  contest  was  that  a 
sr  will  made  by  tbe  testatrix,  in  Febru- 
',  1888,  gave  an  interest  In  the  estate  to 
:  complainants,  and  that  this  later  will 
italned  a  clause  of  revocation  of  all  for- 
r  wills.  To  this,  among  other  defenses,  the 
^pendent,  wbQ  claimed  under  tbe  probated 
11,  set  up  in  reply  that  in  June,  1888,  tbe 
itatrlx  executed  another  will  In  which  she 
roked  all  other  wills  previously  made  by 
r,  except  that  of  1876,  already  probated, 
A  that,  by  this  last  will,  the  will  of  1876 
tb  Its  disposition  of  property  was  express- 
reaffirmed.  This  last  and  confirmatory 
ill  bad  not  been  probated. 
The  case  went  to  the  Jury  and  they  found 


uiiD   iiuuiug    luc   uiii   ui   vjuui^iajiiaiii.    was   uiis- 

missed.  By  appeal  tbe  case  was  carried  to 
tbe  Supreme  Ck)urt  of  Alabama,  where  it 
was,  in  substance,  held:  First,  that  the 
complainants  bad  no  status  In  court  to  con- 
test the  will  of  187G  save  as  beneficiaries 
under  tbe  unprobated  will  of  1888,  but  that 
as  such  beneficiaries  they  did  have  the 
right  to  impeach,  if  they  could,  the  earlier 
will;  second,  that  in  meeting  this  attack 
of  tbe  complainants  the  contestee  could  avail 
himself  of  the  unprobated  will  of  June,  1888, 
which  reafiarmed  the  will  of  1876. 

To  the  argument  of  complainants  "that, 
as  the  chancery  court  had  no  jurisdiction  to 
probate  the  third  will,  the  verdict  of  the 
jury  finding  this  to  be  tbe  last  will  and 
testament  of  the  deceased  did  not  authorize 
the  rendition  of  any  decree,"  the  court  said 
It  was  without  merit,  for  "complainants  can 
have  no  standing  In  court  except  upon  es- 
tablishing the  second  instrument  as  a  last 
will  and  testament  Tbe  verdict  of  tbe  jury 
was  adverse  to  them  on  this  issue.  It  is  of 
no  concern  to  complainants  whether  tbe  first 
or  last  will  be  probated,  or  whether  any  will 
be  probated,  if  it  be  true  that  tbe  instrument 
under  which  they  claim  is  not  a  valid  last 
will  and  testament" 

In  other  words,  the  court  there  holds  that 
a  contestee  may  rely  upon  an  unprobated  will 
for  the  purpose  of  showing  that  the  contest- 
ant had  no  real  interest  in  the  estate,  and 
this,  although  'it  appeared  that  a  former  will 
In  favor  of  the  contestee  had  already  been  ad- 
mitted to  probate.  It  is  evident  that  the 
court  did  not  regard  the  probate  of  tbe  earlier 
will  as  being  an  estoppel  upon  tbe  contestee 
to  rely  for  bis  defense  upon  a  later  unpro- 
bated Instrument 

Barksdale  v.  Hopkins,  23  Ga.  332,  presents 
a  case  furnishing  an  analogy  of  value  in  the 
consideration  of  the  question  at  bar.  The 
facts  in  that  case  were  that  one  Barksdale 
propounded  a  writing,  dated  In  1848,  for  pro- 
bate as  the  will  of  one  Mrs.  Bunkley.  To  the 
admission  of  this  writing  to  probate  certain 
of  the  next  of  kin  of  the  deceased  entered  a 
caveat,  resting  on  several  grounds.  Among 
these  was  this:  That  the  will  offered  for 
probate  was  by  the  testatrix  during  her  life- 
time canceled  by  an  obliteration  of  the  seal 
attached  thereto,  with  the  intention  thereby 
of  revoking  it ;  and,  further,  that  in  1850  she 
executed  in  the  presoice  of  witnesses  an  In- 
strument in  writing  whereby  she  expressly 
revoked  all  former  wills  by  her  made.  This 
later  will  was  neither  probated,  nor  was  it 
offered  for .  probate.  To  tbe  admission  of 
this  instrument  In  evidence  to  show  revoca- 
tion of  the  earlier  will,  the  counsel  for  the 
propounder  of  tbe  earlier  will  presented  ob- 
jections, one  of  which  is  thus  stated  In  tbe 
opinion  of  the  conrt:  "They  said  that  in 
every  case  In  which  an  instrument  is  to  be 
used  as  a  will,  one  single  case  excepted,  the 
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only  evidence  admissible  in  proof  of  tbe  In- 
strument Is  the  Judgment  of  the  probate  court 
establishing  tbe  instrnment  as  a  will ;  tbat 
tbe  single  excepted  case  is  that  In  which  the 
Instrument  itself  is  being  offered  for  probate 
to  a  probate  court;  that  this  instrument  was 
not  Itself  being  offered  for  probate ;  therefore 
that,  If  tbe  purpose  of  tbe  caveators  was  to 
use  this  instrument,  including  tbe  revocatory 
words,  as  s  will,  then  the  evidence  of  a  per- 
son subscribing  tbe  instrument  as  a  witness 
was  not  admissible  as  proof  of  the  instru- 
ment." 

To  this  objection  the  court  faade  the  fol- 
lowing answer : 

"Now,  that  this  proposition  may  be  true,  a 
second  one  has  to  be  true,  to  wit,  this :  That 
In  a  probate  court  a  will  can  have  no  revoca- 
tory efficacy,  nnless  It  has  been  admitted  to 
probate,  or  is  offering  itself  for  probate.  Is 
then  this  latter  proposition  true? 

"If  a  man  by  will  gives  property  to  A.,  and 
by  a  second  will  gives  the  same  property  to 
B.,  and  B.  dies  before  A.,  or  B.  Is  a  person 
tbat  by  reason  of  some  disability  cannot  take 
the  property  given,  the  second  revokes  the 
first ;  and  yet,  In  both  of  these  cases,  the  sec- 
ond will  Is  void  [citing  authorities].  This 
proposition,  I  believe,  is  not  disputed. 

"These  are  cases  In  which  It  cannot  be  true 
that  the  revoking  will  was  admitted  to  pro- 
bata The  revoking  will  was  void.  They 
are  cases,  too.  In  which  It  cannot  be  true  tbat 
the  revoking  will  offered  Itself  for  probate; 
that  a  will  professing  itself  to  be  revoked 
should  yet  offer  Itself  for  probate  Is  absurd. 

"This  second  proposition,  then,  is  not  trne. 
What  Is  the  true  proposition  on  the  subject 
to  be  deduced  from  these  cases?  It  would 
seem  to  be  this:  That  whenever  a  will  la 
efflcaclous  for  the  purpose  of  revoking  a 
former  will,  a  probate  court  may  take  notice 
of  it  for  the  purpose,  although  such  will  Is 
one  tbat  has  not  been  admitted  to  probate,  or 
even  one  that  is  not  capable  of  being  ad- 
mitted to  probate." 

Thus  It  will  be  seen,  in  the  first  of  these 
cases,  B  contestant  was  repelled  by  an  unpro- 
bated  will,  and,  In  tbe  second,  an  Instrument, 
which  was  not  only  unprobated,  but  not  offer- 
ed for  probate,  was  held  to  be  competent  as 
evidence  to  defeat  the  probate  of  an  earlier 
will,  which  was  propounded  for  probate.  If 
these  authorities  are  sotmd  (and  In  Rudy  v. 
Ulrich,  69  Pa.  177,  8  Am.  Rep.  238,  tbe  Su- 
preme Court  of  Pennsylvania  said  the  prop- 
osition announced  in  the  Barksdale  Case 
"was  too  clear  to  be  doubted"),  we  are  at  a 
loss  to  understand  why  plaintiffs  In  error 
may  not  avail  themselves  of  the  unprobated 
will  of  1900  to  defeat  tbe  defendant  In  error 
in  his  effort  at  a  contest  in  tbe  present  case. 
As  was  said  by  the  Alabama  Supreme  Court 
in  tbe  McCutchen  Case,  that  it  is  unprobated 
does  not  concern  bim.  He  takes  nothing  un- 
der tbe  instrument,  and  therefore  he  is  not 
affected  whether  it  be  probated  or  not 

But  for  tbe  petitioner,  It  Is  said,  though 


it  should  turn  out  tbat  he  has  no  interest 
In  this  estate,  yet  as  heir  he  has  an  apparent 
Interest  and  this  entitles  htm  to  make  this 
contest 

Under  our  authorities,  however,  a  contest- 
ant must  have  a  substantial  int»«st  which 
is  to  be  served  by  his  contest  Wynne  v. 
Spiers,  supra,  and  the  various  cases  citing  it 

Let  it  be  granted,  however,  to  the  peti- 
tioner, that  prima  fade,  being  one  of  the 
next  of  kin  of  tbe  deceased,  he  bad  the  right 
claimed  for  him  by  Iiia  counsel,  yet  we  think 
this  prima  facie  case  Is  necessarily  met  and 
destroyed  by  tbe  existence  of  the  earlier,  val- 
id, but  unprobated,  will.  This  leaves  him  a 
stranger  to  the  estate,  and  as  such  without 
any  right  of  contest 

It  Is  insisted,  however,  that  having  pro- 
bated the  last  will,  tbe  plaintiffs  in  error 
are  estopped  from  relying  on  the  earlier  will 
for  any  purpose,  that  they  will  not  be  per- 
mitted to  occupy  tbe  inconsistent  positions 
of  relying  upon  the  last  will,  and  setting  np 
the  earlier  one  as  a  bar  to  plaintiffs'  con- 
tention. We  think  this  insistence  carries 
the  rule  of  estoppel  beyond  Its  natural  lim- 
its. It  Is  true  that  the  Judgment  of  probate 
of  a  will  pronounced  by  a  court  of  compe- 
tent Jurisdiction,  even  in  common  form,  binds 
all  parties  until  revoked  upon  an  issue  of 
devlsavit  vel  non.  But  this  was  not  the 
issue  that  was  being  tried  by  the  court  and 
therefore  tbe  evidence  of  the  unprobated 
will  was  not  directed  to  It  The  question, 
and  the  only  question,  then  in  controversy 
was  as  to  the  right  of  petitioner  to  make 
this  contest  The  evidence  was  offered 
only  for  the  purpose  of  showing  that  he  was 
without  any  real  Interest  in  the  estate.  If 
petitioner  bad  executed^  release  of  all  in- 
terest in  this  estate,  it  would  have  beaa 
competent  for  the  plaintiffs  in  error  to  show 
that  fact  as  a  conclusive  answer  to  his  claim 
to  contest  Gore  v.  Howard,  94  Tenn.  677, 
30  S.  W.  730. 

The  question  as  to  the  release  of  interest 
in  tbe  testator's  estate,  and  its  effect  npon 
the  rights  of  the  parties,  though  next  of 
kin,  to  raise  the  issue  of  devlsavit  vel  non 
npon  his  will,  did  not  arise  Incidentally  In  ' 
the  case  last  cited;  nor  was  It  disposed  of 
in  an  incidental  way  by  this  court  upon  ap- 
peal. To  tbe  contrary,  the  question  went  to 
tbe  core  of  tbe  Issue  then  being  tried,  and 
it  was  held  that  save  as  to  one  of  the  par- 
ties, who  claimed  that  she  had  never  signed 
a  release,  or  authorized  any  one  to  sign  for 
ber,  and  whose  evidence  tending  to  show 
that  fact  was  rejected  by  tbe  trial  Judge, 
the  Judgment  of  the  court  below,  holding 
that  the  contestants  who  executed  these  re- 
leases were  barred  from  maintaining  the  pro- 
ceeding, was  sustained  by  this  court 

It  it  be,  as  was  held  in  that  case,  that  It 
was  competent  to  determine  the  question  as 
to  the  effect  of  these  releases  upon  the  rli;bt 
of  contestants  to  Impeach  the  probated  will 
of  tlie  testator,  It  would  seem  that  a  court 
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should  equally  hare  power  to  adjudge  the 
game  question,  arising,  as  it  did  In  this  case, 
upon  an  unprobated  will,  confessedly  valid 
In  every  respect,  disinheriting  the  contest- 
ant In  each  case  the  contestant  is  shown, 
by  the  evidence  oflfered,  to  be  without  sub- 
stantial Interest  In  the  controversy.  If  the 
one  la  to  be  repelled  by  his  owii  act,  why 
should  not  the  other  by  the  act  of  the  per- 
son who  had  the  estate  to  bestow  or  withhold 
at  his  pleasure? 

We  find  nothing  in  our  cases,  unless  it  be 
in  Miller  v.  Miller,  5  Helsk,  723,  which  con- 
flicts with  this  vlewk  In  Wynne  v.  Spiers, 
supra,  a  husband  instituted  a  proceeding  to 
contest  the  will  of  his  deceased  wife,  and  the 
executor,  In  bar  of  his  claim,  set  up  a  deed 
of  marriage  settlement  made  by  the  husband 
and  wife,  and  also  a  compromise,  or  agreed 
decree,  rendered  by  the  chancery  court  set- 
tling the  respectlTe  rights  of-  the  husband  and 
the  wife  as  to  tbb  estate  of  the  wife.  As 
to  these  defenses,  the  court  said:  "It  Is 
Insisted  that  the  stipulations  of  the  deed  of 
marriage  settlement  of  1844  are  such.  In 
point  of  legal  effect,  as  to  exclude  him  from 
the  succession  to  her  separate  property,  even 
if  she  had  made  no  will.  We  think  this  is 
very  probably  so.  But  we  should  hesitate 
to  give  to  these  Instruments  in  this  inci- 
dental way  the  effect  claimed  for  them  of 
presenting  an  Issue  upon  the  validity  of  the 
will  at  the  instance  of  one  whose  relations 
to  the  testatrix  gave  to  him  the  apparent 
right  to  make  up  such  Issue.  But  we  feel 
constrained  to  give  a  larger  operation  to 
the  decree  of  the  chancery  court  at  its  Oc- 
tober term,  1844.  The  form  and  matter  of 
tills  decree  are  alike  an  estoppel  against  the 
husband  disputing  the  will  of  the  wife,  or 
obtaining  a  re-probate  of  the  same." 

From  this  It  will  be  seen  that  the  court 
did  not  rule  that  the  deed  of  marriage  settle- 
ment was  Incompetent  on  the  Issue  then  be- 
ing tried,  but  simply  expressed  hesitancy  In 
giving  the  effect  to  it  on  the  trial  of  this 
preliminary  issue  claimed  by  the  contestee. 
The  case  presented  another  ground  upon 
which  the  contestant  was  clearly  barred 
from  maintaining  his  suit;  that  Is,  the 
agreed  decree  referred  to,  and  without  de- 
termining the  other  point  the  estop[>el  was 
rested  upon  that  However,  the  doubt  or 
hesitancy,  there  expressed  as  to  the  incom- 
petency of  such  an  instrument  as  evidence 
on  the  matter  In  question,  we  think,  la  set 
at  rest  in  Oore  v.  Howard,  supra,  for  the 
release  there  held  to  be  competent  bad  no 
superior  evidential  efficacy  to  the  marriage 
settlement  relied  upon  in  the  earlier  case. 

In  Miller  v.  Miller,  supra,  a  contest  over 
the  will  of  a  deceased  husband  was  Institut- 
ed, in  part  by  a  widow,  who  had  dissented 
from  It  within  the  statutory  period,  and, 
among  other  objections,  it  was  urged  that 
she  could  not  maintain  the  contest,  as  by 
her  dissent  she  had  cut  herself  off  from  all 
interest  under  the  will.    The  court  confessed 


that  the  objection  presented  a  serious  diffi- 
culty, and  one  with  regard  to  which  there 
was  much  trouble  In  reaching  a  conclusion. 
It  was  determined,  however,  in  view  of  our 
statutes  fixing  the  time  and  the  circum- 
stances under  which  a  widow  shall  dissent, 
that  her  right  to  contest  notwithstanding 
her  dissent,  would  be  maintained.  It  would 
seem  that  having  dissented  from  the  will, 
and  thereby  having  placed  herself  on  the 
same  plane  with  a  widow  whose  husband 
died  intestate,  she  would  have  no  further 
interest  in  the  will,  and  that  her  contest 
should  not  have  been  maintained.  However 
this  may  be,  yet  we  do  not  think  the  case, 
which  for  authority  must  be  confined  to 
its  exact  facts,  conflicts  with  the  view  that 
we  have  already  expre^ssed  In  this  opinion. 
We  are  satlsfled  that  the  evidence  adduced 
by  the  plaintiffs  In  error  as  to  this  unpro- 
bated will  was  competent  and  that  the  trial 
Judge  was  in  error  in  excluding  it  Upon 
this  evidence  it  is  clear  to  us  the  contestant 
had  no  substantial  Interest,  and  that  he 
was  without  right  to  maintain  this  contest 
This  court  therefore,  reversing  the  action 
of  the  trial  Judge,  and  rendering  the  Judg- 
ment which  be  should  have  given,  orders 
that  the  petition  in  this  cause  be  dismissed, 
at  the  cost  of  the  petitioner. 


SIMMS  T.  RANDALL  et  al. 
(Supreme  Court  of  Tennessee.    Oct  27,  1900.) 
INSUBANCE  —  MnruAi,  Benefit  Ikbukance  — 

BENETICIABT— VrSTED    INTSKEST. 

Tlie  by-laws  of  a  mutual  benefit  society 
provided  that  members  might  change  beneficia- 
ries on  application,  accompanied  by  the  consent 
of  the  oriKinal  tieneficiary  and  surrender  of 
the  original  certificate.  A  certificate  was  is- 
sued to  a  member  for  the  benefit  of  his  sister, 
who  died  before  the  member.  The  member  made 
no  chance  in  the  certificate,  and  at  his  dc>ath 
It  remained  as  it  bad  been  originally  issued, 
"payable  to"  his  sister.  Held,  tnat  the  sister 
died  the  owner  of  a  vested  interest  In  the  cer- 
tificate, and  the  fund  accruing  on  the  death 
of  the  member  passed  under  the  statute  of  dis- 
tribution to  her  distributees. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  {  1974.] 

Ai^ieaT  from  Chancery  Court  Hamilton 
County;  T.  M.  McConnell,  Chancellor. 

Action  by  P.  D.  SImms,  administrator  of 
J.  H.  Randall,  deceased,  and  Annie  M.  Ran- 
dall, deceased,  against  Mabel  Randall  and 
others,  for  the  determination  of  the  proper 
disposition  of  a  fund  accruing  from  a  mutual 
benefit  certificate  issued  to  J.  H.  Randall,  de- 
ceased. From  a  decree  awarding  the  fund 
to  the  distributees  of  the  estate  of  J.  H.  Ran- 
dall, deceased,  complainant  appeals.  Re- 
versed and  decree  rendered. 

White  &  Martin,  for  appellant  R.  H.  Wil- 
liams and  Nathan  Bachman,  for  appellees. 

BEARD,  C.  J.  One  J.  H.  Randall  waS  a 
member  of  the  Expressman's  Aid  Society 
from  the  year  1874  until  bis  death,  which  oc- 
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curred  on  the  22d  of  Febrnary,  1905.  This 
was  a  coiporatron  organized  as  a  mutnal  in^ 
surance  and  benefit  society.  On  the  7th  of 
July,  1874,  at  his  Instance,  there  was  Issned 
to  htm  a  certlflcate,  on  the  face  of  which  It 
was  provided  that  the  benefit  secured  to  him 
88  a  member  should  be  paid  to  Miss  A.  M. 
Randall,  bis  sister,  who  was  at  that  time. 
In  part,  dependent  upon  and  supported  by 
bim.  Miss  Randall,  the  beneficiary,  died  in 
the  year  1903;  her  death  thus  antedating 
that  of  her  brother.  The  latter  made  no 
change  in  the  certlflcate,  and  at  his  death  it 
remained  as  it  bad  been  originally  issued, 
"payable  to  Miss  A.  M.  Randall."  Both 
these  parties  died  intestate.  The  complain^ 
ant  In  the  present  cause  qualified  as  the  ad- 
ministrator of  tbe  estate  of  J.  H.  Randall, 
and  also  as  administrator  of  tbe  estate  of 
Annie  M.  Randall.  The  fund,  accruing  from 
this  beneficial  certlflcate,  amounting  to  $1,524. 
was  paid  into  bis  hands  by  the  society,  and 
the  present  bill  is  filed  against  the  distribu- 
tees of  these  two  estates  for  the  purpose  of 
baring  the  court  determine  the  question  as 
to  Its  proper  disposition. 

In  the  opinion  of  the  Court  of  Chancery 
Appeals,  delivered  In  this  cause,  the  articles 
of  the  E/xpressmnn's  Aid  Society,  so  far  as 
they  were  necessary  to  show  the  purpose  of 
the  organization,  and  to  furnish  aid  In  the 
solution  of  the  question  presented,  are  set 
out.  X^ith  regard  to  tbe  purpose  of  this  or- 
ganization, it  is  only  necessary  to  say  that 
Its  constitution  provided  that  the  object  of  the 
society  was  the  collection  of  contributions 
from  Its  members.  In  accordance  with  a  fixed 
table  of  rates,  and  tbe  distribution  of  Hie 
same  to  such  beneficiaries  as  were  entitled 
to  the  same  at  the  death  or  permanent  disa- 
bility of  a  member.  It  is  a  purely  mutual 
institution,  founded  upon  tbe  good  faith  of  Its 
members,  and  it  is  provided  that  any  emploj-6 
of  a  responsible  express  company  in  good 
health,  and  approved  by  a  member  of  the  ex- 
press company,  might  become  a  member  of 
the  society  by  subscribing  to  Its  articles. 
There  Is  a  further  provision  that  at  the  time 
of  joining  the  society  a  certificate  of  member- 
ship should  be  Issued,  signed  by  its  proper 
officers,  bearing  tbe  ofllclal  seal  of  the  socie- 
ty, stating  to  whom  the  benefit  fund  should 
be  paid  at  the  death  of  the  member.  In  case 
the  same  Is  not  to  be  paid  to  himself.  Arti- 
cle 14,  however,  is  that  one  which  controls 
this  litigation.  In  it,  it  is  provided  that  mem- 
bpra  may  change  beneficiaries  by  making  ap- 
plication therefor  In  writing  through  the  lo- 
cal secretary  of  the  society,  accompanied  by 
the  written  consent  of  the  original  benefi- 
ciary, If  capable  of  consenting  thereto,  ac- 
knowledged before  a  notary  public  and  at- 
tested by  two  witnesses,  and  therewith  re- 
turning and  surrendering  the  original  certifi- 
cate. Upon  this  being  done  a  new  certificate 
was  to  be  issued.  By  the  terms,  of  this  arti- 
cle, however,  no  change  could  be  made  where 
the  beneficiary  already  named  was  under  a 


legal  disability — for  instance,  was  a  married 
woman,  Insane,  and  the  Ilka 

Under  this  article  it  will  be  observed  that 
the  control  of  the  assnred  over  the  certlflcate 
after  it  had  been  Issued,  naming  some  other 
person  than  the  assured  as  a  beneficiary,  was 
limited.  It  was  not  within  his  power,  at  his 
own  pleasure^  to  surrender  tbe  old  and  re- 
quire a  new  certlflcate  to  be  Issned  payable 
to  another  beneflciary.  This  could  only  be 
done  with  the  consent  of  the  beneficiary  al- 
ready named,  glvoi  In  the  most  formal  way, 
and  there  was  a  large  class  of  persons  who, 
laboring  under  disability,  were  not  permitted 
to  give  this  consent.  In  view  of  this  control- 
ling provision  ia  the  constltutin  and  by-la wa 
of  this  society,  the  question,  then,  is :  Were 
the  benefits  to  accrue  from  this  certificate  so 
vested  In  Miss  A.  M.  Randall  that  they  were 
not  affected  by  her  death,  though  it  occurred 
prior  to  that  of  J.  H.  Randall?  It  is  well 
settled  in  this  state,  and  the  holding  here  is 
In  accord  with  the  great  weight  of  authority, 
that,  when  a  policy  Is  Issued  payable  to  a 
third  person  whose  relationship  to  tbe  as- 
sured Is  such  as  to  authorize  the  taking  out 
of  Insurance  for  the  benefit  of  such  party, 
a  right  is  at  once  vested  which  cannot  be 
devested  without  the  consent  of  the  benefi- 
ciary. Gosling  T.  Caldwell.  1  Lea.  433,  27 
Am.  Bep.  774.  An  exception  to  this  general 
rule  exists,  however,  when  the  by-laws  of  the 
association  or  order,  or  tbe  terms  of  the  cer- 
tificate, or  policy,  permit  the  member  to 
change  the  beneflciary  at  pleasure.  In  sncb 
case,  as  is  said  in  Life  Association  v.  Winn, 
96  Tenn.  224,  33  S.  W.  1045:  "The  benefi- 
ciary acquires  no  vested  interest  •  •  • 
owing  to  the  right  of  revocation,  which  Is  by 
the  condition  reserved  to  the  assured."  In 
other  words,  there  the  beneficiary  has  a  mere 
expectancy,  depending  alone  upon  the  will 
of  the  assured. 

The  certificate,  however,  In'  the  present 
case,  and  the  article  of  tbe  society,  already 
set  out,  are  clearly  distinguishable  from  the 
policy  and  tbe  conditions  In  controversy  In 
tbe  case  last  referred  to  and  tbe  authorities 
which  were  cited  in  the  opinion  of  the  conrt 
In  support  of  the  principle  there  announced. 
In  tbe  case  at  bar  there  was  no  right  of  revo- 
cation reserved,  and  the  assured,  as  has  al- 
ready been  seen,  could  not  deprive  tbe  benefi- 
ciary of  this  certlflcate  without  her  consent 
In  this  respect,  we  think,  the  case  la  In  line 
with  the  rule  announced  in  Gosling  v.  Cald- 
well, supra,  and  the  authorities  with  which 
that  case  Is  In  accord.  For,  with  regard  to  a 
policy  such  as  was  there  In  controversy, 
while  tbe  assured  could  not  at  his  own  pleas- 
ure change  the  beneflciary,  yet  with  the  con- 
sent of  the  latter,  legally  competent  to  give 
consent,  he  could  make  such  change.  So  It  is 
the  stipulation  In  article  14  conferred  no 
more  control  over  the  certlflcate  than  the  as- 
sured could  have  had  without  it — ^It  neither 
limited  the  right  of  the  original  beneflciary, 
nor  enlarged  tbe  power  of  the  assured  over  it 
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— for,  without  It,  upon  tbe  consent  of  Miss 
Randall,  ehe  not  being  under  disability,  tbe 
certificate  Issued  to  ber  might  have  been  sur- 
rendered, and  a  new  certificate  naming  anoth- 
er beneficiary  could  have  been  issued. 

We  tbink  it  clear  that  Miss  Randall  died 
the  owner  of  a  vested  Interest  Id  the  certifi- 
cate, and  tbe  fund  which  accrued  upon  the 
death  of  J.  H.  Randall  passed  under  the  stat- 
ute of  distribution  to  ber  distributees. 

Tbe  decree  of  the  Court  of  Chancery  Ap- 
peals Is  therefore  reversed,  and  a  decree  will 
be  entered  here  in  accordance  with  this  opin- 
ion. 


COWAN  T.  STATE. 
(Supreme  Court  of  Tennessee.    Oct.  27,  1906.) 

Gbiuinai.  Law— CoBsscnoN  or  Jddouent  on 

Appka.1. 

Where  a  verdict  in  a  criminal  prosecution 
Is  in  proper  form,  and  tbe  circuit  court  has 
rendered  an  erroneous  judgment,  tbe  Supreme 
Court,  on  appeal  by  defendant,  will  malJe  tlie 
proper  correction,  and  render  surb  judgment  as 
the  circuit  court  should  have  rendered. 

[Ed.  Note. — For  cases  in  pnint,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {  31i)0.] 

Error  to  Circuit  Court,  James  County; 
Geo.  L.  Burke,  Judge. 

Cornelia  Cowan  was  convicted  of  volun- 
tary manslaughter,  and  she  brings  error. 
Judgment  modified. 

John  L.  Smith,  for  plaintiff  In  error.  Tbe 
Attorney  General,  for  the  State. 

NEIL,  J.  Tbe  plaintiff  In  error  was  Inr 
dieted  for  the  murder  of  one  Walton  In  the 
circuit  court  of  James  county,  and  convict- 
ed of  voluntary  manslaughter.  Tbe  verdict 
and  judgment  of  the  court,  along  with  the 
motion  for  new  trial  and  prayer  for  ap- 
peal, all  in  one  entry,  appear  in  the  follow- 
ing language,  omitting  the  formal  part  of 
the  entry : 

"Said  jury,  after  consideration  of  the  case, 
upon  their  oaths  say  they  do  not  find  tbe  de- 
fendant guilty  of  murder  either  In  the  first 
degree  or  second  degree,  but  that  she  is  guilty 
of  voluntary  manslaughter  of  the  said  W.  H. 
Walton  in  tbe  manner  and  form  as  charged 
In.  the  Indictment,  and  the  jury  upon  their 
oaths  do  further  say  that  for  the  offense 
aforesaid  tbe  said  defendant,  Cornelia  Cow- 
an, shall  undergo  confinement  in  the  peniten- 
tiary of  the  state  of  Tennessee  for  a  period  of 
two  years.  And  now  comes  tbe  defendant, 
and  moves  the  court  for  a  new  trial  for 
errors  which  are  manifest  In  the  record, 
which  motion,  being  understood  by  the  court, 
is  overruled,  and  the  court  did  adjudge  the 
defendant  guilty,  as  found  by  tbe  said  jury. 
Thereupon  tbe  defendant  prayed  an  appeal 
to  tbe  next  term  of  the  Supreme  Court  at 
Knoxvllle,  Tennessee,  which  is  hereby  grant- 
ed." 

There  Is  no  bill  of  exceptions. 


The  judgment  is  pjalnly  defective,  but  it 
may  be  amended  here  so  as  to  permit  the 
entry  of  a  formal  judgment  on  tbe  verdict. 

In  respect  of  tbe  powers  of  this  court 
concerning  matters  of  this  Itlnd,  tbe  follow- 
ing rules  have  been  established  by  our  cases : 
Where  an  error  has  been  committed  by  the 
Jury  in  rendering  a  verdict  for  a  term  ei- 
ther higher  or  lower  than  that  authorized  by 
the  statute  which  designates  tbe  punishment 
for  tbe  crime,  there  Is  no  remedy  In  this 
court  except  a  reversal,  and  a  remand  to  the 
lower  cotu-t  for  further  proceedings.  May- 
fleld  V.  State,  101  Tenn.  673,  676,  49  S.  W. 
742;  McDougal  v.  State,  64  Tenn.  060.  But 
where  tbe  verdict  of  the  jury  is  In  proper 
form,  and  the  circuit  court  has  rendered  an 
erroneous  judgment  on  tbe  verdict,  this 
court  will,  on  appeal  of  defendant,  make 
tbe  proper  correction,  and  render  such  judg- 
ment as  the  circuit  court  should  have  ren- 
dered. Cronan.v.  State,  113  Tenn.  639,  82 
S.  W.  477;  Grlffln  v.  State,  109  Tenn.  17, 
35,  70  S.  W.  61;  McCampbell  v.  State,  116 
Tenn.  98,  93  S.  W.  100;  Kelly  v.  State,  66 
Tenn.  323;  Sword  v.  State,  24  Tenn.  101; 
Johnson  v.  Chattanooga,  07  Tenn.  247,  36 
S.  W.  1092.  The  same  Is  true  in  civil  cases. 
Nlgbtbert  v.  Hornsby,  100  Tenn.  82,  88,  42 
S.  W.  1060,  66  Am.  St  Rep.  736,  and  cases 
cited. 

In  Kelly  v.  State  the  verdict  of  the  jury 
fixed  a  term  within  the  statute  14  months, 
but  the  circuit  judge  rendered  a  judgment 
Imposing  a  term  of  5  years.  This  court  on 
appeal  corrected  the  judgment,  and  rendered 
one  In  accordance  with  the  verdict  In 
Johnson  v.  Chattanooga  the  circuit  judge 
Imposed  a  flue  less  than  the  minimum  pre- 
scribed by  statute.  On  appeal  this  court 
corrected  the  judgment  and  raised  the 
amount  to  the  minimum  fine.  In  Sword  v. 
State  this  court  on  appeal  corrected  the 
judgment  of  the  circuit  court,  and  added  Im- 
prisonment provided  by  tbe  statute,  which 
the  circuit  judge  had  omitted. 

Let  tbe  judgment  be  corrected  and  alfirmed. 


ACKER  V.  MAYOR  AND  ALDERMEN  OP 
KNOXVILLB. 

ACKER  et  uz.  v.  SAME. 
(Supreme  Court  of  Tennessee.    Oct  13, 1906.) 

1.  JHUNICTPAI.    COBPOBATIONS  —  STEAM    RaIL- 

B0AD8— Streets — Occupation. 

Where  plaintiffs  owned  land  to  the  center 
of  a  street,  they  were  not  entitled  to  recover 
against  a  city  because  it  permitted  a  railro:id 
company  to  build  its  line  on  'the  side  of  tbe 
street  beyond  plaintiffs'  property  line. 

[Ed.  Note.— For  cases  in  point  see  ^ol.  36, 
Cent.  Dig.  Municipal  Corporations,  If  1431, 
14.08-1440.] 

2.  Same— Street  Grade — Change— Damaoes. 

Shannon's  Code,  §  1988,  provides  that  when 
any  owner  of  real  estate  in  any  town  or  city 
In  Tennessee  shall  sustain  any  damage  to  his 
property,  by  reason  of  any  change  in  the  grade 
of  any  higliway,  he  shall  be  paid  ail  damages 
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therefor  b^  soch  cities  and  towns ;  but  all  bene- 
fits accruing  by  reasod  of  such  improvements 
shall  be  allowed  to  affect,  reduce,  and  offset  the 
damages  provided  for.  Held,  that  the  damages 
recoverable  b.v  an  abutter  for  a  change  in  the 
grade  of  a  street  were  such  damages  only  as 
occurred  from  the  grading,  with  an  abatement 
of  incidental  benefits  arising  from  the  improve- 
ment. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.    Dig.    Municipal    Ckirporations,    |{    925- 

3.  Same. 

Id  an  action  for  Injuries  to  an  abutting 
property  owner  by  changes  in  a  street  grade, 
the  measure  of  his  damages  is  the  difference 
between  the  market  value  of  his  property  Just 
before  the  grading  and  just  after. 

IGd.  Note. — For  cases  in  point,  see  yol.  36, 
Cent  Dig.  Municipal  Corporations,  §  946.] 

4.  SaVX— BVIDBNCB. 

In  an  action  by  an  abutting  owner  for 
change  in  a  street  grade,  evidence  of  the  cost 
of  a  rock  wall  recjuired  as  a  result  of  the  grad- 
ing, the  possible  impairment  of  the  right  of  in- 
gress ana  egress,  the  freedom  of  the  property 
from  dirt  and  dust  of  the  street,  as  a  result 
of  the  improvement,  and  the  rental  value  there- 
of, was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  vol.  .36, 
Cent.  Dig.  Municipal  Corporations,  {{  938-915.] 

5.  Same— INCONVCNUENCS— Froqbebs    or   the 

WOBK. 

In  an  action  by  an  abutting  owner  for 
damages  from  a  change  in  a  street  grade,  under 
Shannon's  Code,  {  1088,  authorizing  a  recovery 
of  all  damages  sustained  by  reason  of  any 
change  in  the  grade,  no  recovery  could  be  had 
for  inconvenience  resulting  during  the  progress 
of  the  work. 

\Kd.  Note.— For  eases  in  point,  see  toI.  30, 
Cent  Dig.  Municipal  Corporations,  §§  938-945.] 

6.  SAMD— INSTBUCTI0N8— PbEJUDICE. 

Where  a  railroad  company  was  permitted 
to  occupy  a  street,  and  employed  a  water  com- 
pany to  repair  water  connections  at  the  rail- 
road company's  cost,  when  such  repair  was 
made  necessary  by  a  change  in  the  grade  of  the 
street,  an  instruction,  in  an  action  by  an  abut- 
ting property  owner  to  recover  damages  for 
sucn  change,  that  if  plaintiffs  did  not  own  the 
water  pipes  from  the  main  in  the  street  to 
plaintiffs'  property  line,  then  any  injury  to 
them  should  not  be  considered  in  arriving  at 
plaintiffs'  damages,  was  not  prejudicial  to  plain- 
tiffa. 

Appeal  from  Circuit  Court,  Knox  County; 
Joseph  W.  Sneed,  Judge. 

Consolidated  actions  by  Josepb  Acker  and 
wife  against  the  mayor  and  aldermen  of 
KnoxTille.  From  a  Judgment  for  plaintiffs 
for  less  than  the  relief  demanded,  tbey  ap- 
peal.   Affirmed. 

Templeton,  Lindsay  &  Templeton,  for  ap- 
pellants. J.  W.  Culton  and  Comick,  Wright, 
&  Frantz,  for  appellee. 


NEIL,  J.  These  two  cases  were  consoli- 
dated and  heard  together  In  the  circuit  court 
of  Knox  county.  The  facts  In  each  are  sub- 
stantially the  same,  and  the  statement  will 
be  made  as  If  they  constituted  a  single  case. 

The  plaintiffs  own  three  lots,  located  on 
the  north  side  of  Dale  avenue,  in  the  city  of 
Knoxvllle.  Tbetr  line  runs  to  the  middle  of 
the  avenue.    Prior  to  1904  the  city  graded 


the  avenue,  and  the  frontage  of  the  lots  was 
then  accommodated  to  that  grade.  During 
the  year  of  1901  the  city  regraded  tbe  avenue, 
cutting  It  down  about  five  feet,  and  permitted 
a  steam  railway  company  to  build  Its  trade 
along  the  south  side  of  the  avenue  between 
the  caiter  and  the  south  margin,  tbe  railway 
line  not  touching  the  plaintiff's  property. 
This  action  was  brought  against  tbe  <dty  to 
recover  damages  alleged  to  have  been  sus- 
tained by  the  regradlng.  There  was  also  a 
claim  put  forward  In  tbe  declaratton,  based 
on  tbe  theory  that  damages  could  be  recov- 
ered by  reason  of  tbe  fact  that  the  city  bad 
permitted  tbe  railway  to  be  located  in  tbe 
manner  above  stated  and  operated  alpng  tbe 
avenue.  The  circuit  Judge  withdrew  from 
the  consideration  of  the  Jury  the  claim  based 
upon  tbe  second  theory,  and  submitted  tbe 
case  simply  for  the  damages  caused  by  tbo 
regradlng.  There  was  a  verdict  rendered 
and  Judgment  thereon  In  favor  of  Acker  and 
wife  for  tbe  sum  of  $200,  and  also  a  verdict 
and  Judgment  la  favor  of  Joseph  Acker  for 
the  sum  of  $500.  Tbe  plaintiffs  not  being 
satisfied  with  this  result,  moved  for  a  new 
trial,  and,  on  this  motion  being  overruled, 
appealed  to  tbts  court,  and  assigned  errors. 

Tbe  first,  second,  fourth,  fifth,  sixth,  and 
seventh  assignment  are  based  upon  tbe  ac- 
tion of  tbe  circuit  Judge,  on  account  of  his 
withdrawal.  In  various  forms,  and  the  second 
theory  above  mentioned,  from  the  considera- 
tion of  the  jury.  We  need  not  specify  these 
assignments  more  particularly.  We  are  of 
opinion  that  his  honor  committed  no  error  In 
this  action.  The  city  had  the  right  to  permit 
tbe  railway  company  to  build  Its  line  upon 
the  avenue,  without  tbe  consent  of  tbe  plain- 
tiffs. It  did  not  run  over  any  part  of  tbeir 
property,  but  entirely  beyond  their  line. 
There  was  no  wrong  done,  ther^ore,  to  tbe 
plaintiffs,  and  no  right  of  action  accrued  to 
tbem  on  account  of  the  location  of  the  road 
in  tbe  avenue.  If  tbe  railway  company  im- 
properly conducted  Its  business,  so  as  to  cast 
a  special  burden  upon  tbe  plaintiffs,  that 
would  be  a  matter  tor  which  they  could  call 
tbe  company  to  account,  but  not  tbe  city. 
They  could  not  sue  either  tbe  city  or  tbe  rail- 
way company  merely  because  a  railroad  was 
built  on  a  public  street.  If  such  railroad 
should  be  located  beyond  tbe  line  of  tbe  plain- 
tiffs' lots,  and,  so,  not  aa  additional  burden  on 
the  fee.  The  substance  of  what  has  Just  been 
said  win  be  found  In  Brummit  v.  Railway 
Co.,  106  Tenn.  124,  60  S.  W.  505;  Railroad 
Co.  V.  Bingham,  87  Tenn.  526,  11  S.  W.  705 ; 
Harmon  v.  Railroad  Co.,  87  Tenn.  614.  11  S. 
W.  703 ;  Smith  v.  Railroad  Co.,  87  Tenn.  626, 
11  S.  W.  709;  and  Railroad  Co.  v.  Doyle,  8S 
Tenn.  748,  13  S.  W.  936,  9  L.  R.  A.  100,  17 
Am.  St  Rep.  933. 

The  eighth  assignment  raises  an  objection 
to  the  measure  of  damages  fixed  by  tbe  cir- 
cuit Judge. 

Upon  this  subject;  his  honor,  after  instruct- 
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Ing  the  Jury  that  tbey  should  ascertain  the 
market  value  of  the  plaintiffs'  lota  just  be- 
fore the  grading  was  begun  and  just  after  It 
was  finished,  and  should  allow  the  difference 
as  damages,  proceeded : 

"You  have  been  permitted  to  hear  proof  In 
this  case  of  what  It  would  cost  to  establish 
and  build  a  rock  wall  In  front  of  these  prem- 
ises ;  that  is  permitted  as  a  circumstance,  as 
in  Incident  to  the  damages  In  this  case;  but 
it  Is  not,  as  yon  see  from  my  instruction,  a 
criterion  to  go  by  in  assessing  damages,  If 
you  find  there  are  damages,  but  it  is  a  cir- 
cumstance, which  like  the  rent  of  the  prop- 
erty, if  it  is  equal  to,  or  more  than,  it  was 
before,  that  Is  a  circumstance  permitted  to 
b^  proved  in  this  case,  but  the  fact  that  It 
rents  for  the  same,  or  more,  is  not  conclusive 
that  there  was  no  damage  In  the  case.  It  la 
for  you  to  say  what  the  value  and  effect  of 
these  circumstances  are,  taken  In  connection 
with  all  the  other  facts  and  circumstances  of 
the  case,  as  well  as  the  law  of  the  case,  as 
the  court  has  undertaken  to  explain. 

"If  you  should  be  of  the  opinion  that  the 
market  value  of  this  property  was  equal  to, 
or  greater  than,  the  market  value  of  it  before 
the  grading  of  this  street  was  entered  npon, 
and  yon  should  be  of  the  opinion  that  It  is  ow- 
ing to  a  general  Increase  in  the  value  of  prop- 
erty in  common  with  all  other  property  In 
that  neighborhood,  or  in  the  city  of  Knoxville, 
growing  out  of  the  fact  that  additional  facili- 
ties have  been  famished  to  the  citizens,  or 
that  the  grading  of  this  street  has  been  more 
advantageous  to  ail  parties  adjacent  thereto 
and  living  upon  that  avenue,  then  these  are 
considerations  that  the  jury  must  disregard 
and  not  be  guided  by  In  coming  to  their  con- 
clusion in  this  case,  for  the  reason  that  bene- 
fits and  advantages  .and  general  Increase  of 
property  shared  in  by  a  community  as  a 
whole  cannot  be  looked  to  for  the  purpose  of 
placing  it  to  the  disadvantage  of  a  particular 
owner,  who  brings  an  action  of  this  cbar- 
acter." 

His  honor  also  charged  that  if  the  street 
should  be  half  graded  and  not  graded  to  the 
whole  width,  this  would  be  a  negligent  grad- 
ing of  the  street,  or  an  obstruction  thereof, 
and  that  the  plaintiffs  would  have  the  right 
to  have  this  taken  into  consideration  to  the 
extent  that  their  use  of  the  street  In  the  way 
of  Ingress  and  egress  bad  been  Impaired. 

He  also  charged :  "If  there  is  any  special 
benefit  to  this  partloular  piece  of  property, 
if  you  should  be  of  opinion  for  Instance 
that  the  leaving  of  these  lots  on  a  higher 
grade  from  that  of  the  street,  after  it  was 
lowered,  made  these  particular  lots  more 
cieslrable  for  residence  purposes,  by  reason 
»f  not  coming  in  contact  with  the  dirt  or 
any  filth  that  may  accumulate  on  the  street, 
then  the  Jury  may  take  that  Into  considera- 
tion in  the  estimate  of  damages,  and  to  the 
extent  that  it  is  a  benefit,  it  should  be  looked 
to  by  the  Jury  to  reduce,  damages  which  oth- 


erwise the  plaintiffs  would  have  been  entitled 
to  recover  in  this  lawsuit,  if  you  find  plain- 
tiffs are  entitled  to  recover  at  all." 

The  statutes  upon  which  the  right  of  ac- 
tion Is  based  are  Acts  1881,  p.  67,  c.  31,  {  1, 
and  Acts  1893,  p.  63,  c.  41,  the  latter  amend- 
ing the  former.  The  law  as  amended,  is 
correctly  stated  in  section  1988  of  Shannon's 
Code,  which  is  as  follows: 

"1988.  When  any  owner  of  real  estate  In 
any  town  or  city  in  the  state  of  Tennessee 
shall  sustain  any  damage  to  his  property 
by  reason  of  any  change  made  in  the  natural 
or  established  grade  of  any  highway  or  town- 
way  in  any  city  or  town  in  the  state,  or  by  rea- 
son of  the  raising  or  lowering  of  such  grades, 
or  other  acts  done  for  the  purpose  of  improv- 
ing or  repairing  such  ways,  the  said  owner 
shall  be  paid  all  damages  therefor  by  such  ci- 
ties and  towns  jvithin  said  state,  which  dam- 
age may  be  recovered  before  any  court  of  com- 
petent Jurisdiction,  at  any  time  in  one  year 
from  the  completion  of,  or  the  cessation  of, 
such  works,  acts,  or  improvements ;  but  all 
benefits  accruing  by  reason  of  sucb  Improve- 
ments, acts,  or  works  shall  be  allowed  to 
affect,  reduce  and  offset  the  damages  herein 
provided  for."  Acts  1891,  p.  67,  t.  31;  Acts 
1893,  p.  53,  c.  41. 

We  are  of  opinion  that  his  honor's  charge 
stated  a  fair  and  reasonable  rule.  The  dam- 
ages (or  which  an  action  is  given  in  the  sec- 
tion quoted  are  such  actual  damages  as 
occur  from  the  grading,  and  the  abatements 
indicated  are  those  aolsing  out  of  the  in- 
cidental 'benefits  of  the  improvement  Hia 
honor  properly  directed  the  attention  of  the 
jury  to  the  cost  of  a  rock  wall  required  as  a 
result  of  the  grading,  and  to  the  possible 
impairment  of  the  right  of  Ingress  and  egress, 
and  on  the  other  hand,  as  a  benefit,  to  the 
freedom  of  the  property  from  the  dirt  and 
dust  of  the  street  after  the  making  of  the 
improvement.  These  Incidents  would  be  all 
sucb  as  one  would  take  Into  consideration 
in  estimating  the  value  of  the  property,  aft- 
er the  grading  bad  been  completed.  So  that 
the  test  of  the  difference  between  the  market 
value,  just  before  the  grading  and  just  aft- 
erwards, would  be  a  true  one,  and  would 
Indicate  the  real  Injury  suffered;  the  in- 
cidents referred  to  sufficing  to  direct  the 
attention  of  the  jury  to  the  special  elements 
of  the  Injury  and  the  benefits  arising  out 
of  the  grading,  and  necessary  to  be  taken 
into  consideration  in  forming  an  estimate  of 
the  value  of  the  property,  before  and  after. 

Nor  do  we  think  it  was  Improper  to  call 
attention  to  the  rental  value.  This  was  a 
circumstance  which  the  jury  might  properly 
look  to  in  estimating  the  market  value  in 
analogy  to  the  rule  obtaining  in  condemna- 
tion cases,  where  It  becomes  necessary  to 
ascertain  the  market  value.  McKlnney  v. 
Nashville,  102  Tenn.  131,  137,  139,  62  S. 
W.  781,  73  Am.  St.  Rep.  859;  Railroad  ▼. 
Hunton,  114  Tenn.  609-618,  88  S.  W.  182. 
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Further,  tbe  cases  hold  that  the  measnre 
of  damages  for  a  permanent  injury  to  land 
Is  tbe  depreciation  In  market  value  of  tbe 
property  by  reason  of  defendant's  'wrong 
once  for  alL  Coleman  v.  Bennett,  111  Tenn. 
70&-716,  OS  S.  W.,734.  See,  also,  Terminal 
Go.  T.  Lellyett,  114  Tenn.  368,  405,  85  S. 
W.  881. 

Tbe  ninth  assignment  of  error  is  based 
upon  the  action  of  the  circuit  Judge  In  giving 
In  charge  to  tbe  jury  the  following  instruc- 
tion otTered  by  the  defendant,  viz: 

"I  charge  you  that  the  plaintiffs  can  re- 
cover alone  by  reason  of  the  change  in  the 
grade,  and  any  inconvenience  sustained  by 
them  during  the  progress  of  the  work  could 
not  be  looked  to  by  yon,  in  ascertaining  the 
amount  of  damages  they  are  entitled  to,  If 
any." 

There  was  no  error  in  giylng  this  Instruc- 
tion. Such  damages  as  are  referred  to  in 
tbe  request,  resulting  'from  inconvenience 
merely,  might  be  made  the  subject  of  an  In- 
dependent action,  but  not  of  an  action  under 
the  statute  above  quoted. 

The  tenth  assignment  Is  based  upon  tbe 
action  of  the  circuit  judge  in  giving  the 
following  to  the  Jury,  upon  request  of  the 
defendant : 

"I  charge  yon  that  If  you  find  the  plain- 
tiffs did  not  own  tbe  water  pipes  from  the 
water  main  in  the  street  to  plaintiffs'  prop- 
erty line,  but  that  such  pipes  were  the 
property  of  tbe  KnoxviUe  Water  (Company, 
then  this  would  not  be  an  element  to  be 
considered  by  you  in  arriving  at  the  amount 
of  damages." 

The  substance  of  the  evidence  on  this 
point  was  that  to  one  of  the  lots  the  con- 
nection was  restored,  without  expense  to  the 
plaintiffs,  immediately  after  the  grading  was 
done,  and  has  been  constantly  used  slnca 
As  to  tbe  other  two  lots,  the  testimony  is 
tbat  they  were  cut  off  several  years  before 
the  grading  was  done;  that  is,  the  water 
was  cut  off.  Tbe  pipes  were  severed  when 
the  grading  was  done.  The  plaintiff  Acker 
testifies  tbat  whenever  he  wishes  the  con- 
nection made,  he  will  have  to  pay  for  tapping 
the  main.  An  officer  of  the  water  company 
was  introduced,  however,  who  testifies  tbat 
the  company  is  under  contract  with  the  rail- 
road company,  that  was  permitted  to  go  upon 
the  street,  1x>  restore  the  connection  when- 
ever desired,  and  at  the  expense  of  the  com- 
pany. Under  these  circumstances,  we  do  no( 
think  there  was  any  barm  done  by  tbe  in- 
struction. 

We  have  hitherto  passed  without  remark 
tbe  third  assignment,  which  is  that  there  is 
no  evidence  to  support  the  verdict  of  the 
jury.  This  assignment,  however,  is  not 
pressed  in  tbe  brief  of  counsel,  nor  could  it 
be  properly,  since  there  is  evidence  to  sup- 
port  the  verdict. 

It  results  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  it  must 
be  affirmed,  with  costs. 


FT.   SMITH   LIGHT  &  TRACTION  CO.  v. 
BARNEa 

(Supreme  Court  of  Arkansas.     July  23,  1906u 
On  Rehearing,  Oct.  8,  1006.) 

1.  Stbeet    Railboads — Injuries    to    Pkdes- 
tbian8 — contributoby  negligence. 

Plaintiff,  a  woman  about  40  years  of  ag« 
and  very  deaf,  deliberately  walked  on  defend- 
ant's street  car  track  after  she  had  looked  and 
knew  that  a  car  was  coming,  her  only  excuse 
being  that  she  thought  she  bad  plenty  of  time 
to  cross  and  kept  listening  for  the  gong,  but 
did  not  hear  any.  She  paid  no  attention  to 
the  car  after  she  saw  it  tbe  iirst  time  until 
she  "heard  a  confusion,"  and  saw  the  car  was 
upon  her.  Held,  that  plaintiff  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  toL  44, 
Cent  Dig.  Street  Railroads,  {  217.] 

2.  Same— Last  Cleab  Chance— Evidenc*. 

In  an  action  for  injuries  to  a  p»destrian 
by  being  struck  by  a  street  car,  evidence  htld 
to  sustain  a  finding  tbat  defendant's  motor- 
man  discovered  plaintiff's  peril  in  time  by  the 
exercise  of  ordinary  care  to  prevent  running 
her  down,  and  tbat  he  failed  to  exercise  such 
care,  warrantins  a  recovery,  notwithstanding 
plaintiff's  contributory  negligence. 

On   Rehearing. 

3.  TbiaI/— Issues— Submission. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian by  being  struck  by  a  street  car,  defendant 
asked  tor  a  peremptory  instruction,  which  was 
properly  denied,  and  then  asked  that  the  court 
submit  tbe  question  of  plaintiff's  contributory 
negligence  to  the  jury,  defendant  could  not 
object  that  the  court  erred  in  failing  to  declare 
that  on  the  undisputed  evidence  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  .%1.] 

Hill,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Comi- 
ty ;  Styles  T.  Row«,  Judge. 

Action  by  Mary  Barnes  against  tbe  Ft 
Smith  Light  &  Traction  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirm'&d. 

Appellee  alleged  that  while  she  was  at- 
tempting to  cross  Garrison  avenue  in  the  city 
of  Ft  Smith,  she  was  struck,  knocked  down, 
and  run  over  by  one  of  appellant's  cars,  and 
greatly  Injured  to  her  damage  In  the  sum  of 
$10,000  for  which  amount  she  asked  judg- 
ment She  alleged  that  the  negligence  of 
appellant  by  which  she  was  Injured,  consist- 
ed in  operating  the  car:  (1)  At  an  unlaw- 
ful speed  of  25  miles  per  hour;  (2)  In  fall- 
ing to  sound  the  gong;  (3)  In  the  faiinre  of 
tbe  motorman  to  stop  the  car  after  he  was 
apprised  of  her  perilous  position;  (4)  In 
not  having  the  brake  on  the  car  in  proper 
condition;  (5)  In  the  failure  of  tbe  motor- 
man  to  keep  a  lookout  for  pedestrians  in  the 
street 

The  appellant  after  denying  all  material 
allegations  of  tlie  complaint  set  np  the 
defense  of  the  contributory  negligence  of 
appellee.  Appellee,  a  woman  about  40  years 
old,  whose  hearing  was  very  defective,  but 
whose  Bight  was  goodt  on  tbe  momlns  of 
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Bmiui,    woea  Hoe   was  bltuck,   khockcu 
m,  and  very  severely  Injured  by  appel- 
t's  car.    Appellee  was  walking  leisurely 
»S8  tbe  street'  There  were  double  car 
jka  in  the  middle  of  the  street    Tbe  cars 
n  the  western  direction  could  be  seen  for 
era]  blocks  from  the  place  where  appellee 
I  injured.    She  had  gone  nearly  to  the  first 
:k  before  she  saw  a  car.    She  there  look- 
saw  a  car  some  distance  away,  thought 
had  plenty  of  time  to  cross,  did  not  look 
In,  bat  only  listened  for  the  bell,  and  went 
She  heard  "a  confusion,  looked  up  and 
r  the  car  too  close  to  get  out  of  tbe  way," 
t  then  did  not  remember  anything  more 
at  it    Ttiis  was  according  to  appellee's 
ividua]    testimony.    Other    witnesses    in 
behalf  say  that  she  was  moving  across 
street  deliberately,  rather  slowly,  that 
was  crossing  the  street  diagonally,  and 
ined  to  be  looking  to  the  south,   "head 
rn,  and  sidewise."    One  witness  says  she 
1  something  in  her  hand,  and  seemed  to  be 
dug  at  it 

>ne  of  the  witnesses  on  behalf  of  appellee 
tified  that  as  he  came  to  the  front  of  his 
re  he  looked  up  and  saw  Mrs.  Barnes  (ap- 
lee)    coming  across    the   street,    and   at 
same  time,  he  noticed  a  car,  he  did  not 
pose  the  car  was  over  20  feet  from  where 
struck  her,  between  20  and  30  feet     He 
ught  she  was  not  going  to  try  to  cross 
track,  but  she  went  on,  and  when  she 
on  the  track  where  she  was  struck,  tbe 
was  then  within  12  or  15  feet  of  her. 
i  witness  hallooed.    She  seemed  to  hear 
1,  turned  and  "grabbed  at  the  dash  board," 
1  was  drawn  under  the  car.     At  the  time 
i  witness  saw  Mrs.  Barnes  she  was  about 
north  rail  of  the  north  track,  some  8V& 
9  feet  from  the  north  rail  of  the  track 
which  she  was  struck.    The  car,  accord- 
to  this  witness,  was  running  about  12 
es  per  hour.    At  the  time  he  hallooed,  or 
t  after,  he  beard  a  gong  sound.    Just  be- 
e  the  car  struck  appellee,  the  motorman 
3  trying  to  lean  over  and  trying  to  stop 
car,  and  looked  like  he  was  balloolng. 
mother   witness   for   appellee   was  In  a 
;gy  on  the  avenue  near  where  the  injury 
nrred,  and  saw   It.    Appellee  was  going 
Ronally  across  the  street    She  had  some- 
Qg  In  her   band  and  seemed  to  be  look- 
at   it    had   her    head  cast   down.     She 
3  moving  deliberately  and  slowly  towards 
tracks.    Witness  looked  toward  the  river, 
1  saw  car  coming.     It  did  not  seem  to  be 
vlng  faster  than   they  ordinarily   travel, 
e  witness  heard  two  sounds  of  the  gong. 
e  bell  jrang  twice  In  succession.     It  was 
lull  sound.    The  witness  barely  heard  it 
t  was  some  62  or  63  feet  from  the  car  at 
>  time.    Witness  looked  from  the  woman 
:k  to  the  motorman.     He  looked  from  one 
tbe  other.    The  motorman  looked  straight 
ead  down  the  avenue,  and  then  turned  and 
98  8.W.-e2 


oeiween  uie  noru  ana  bouui  ixkck.  wueu 
the  motorman  looked  east  and  turned  and 
talked  to  the  man  it  was  almost  instantly. 
The  motorman  was  within  20  feet  of  the 
woman  at  the  time  he  turned  to  speak  to  the 
man.  At  the  time  the  motorman  turned  to 
speak  to  the  man  tbe  woman  was  betweoi 
the  north  and  south  track.  She  had  not 
reached  the  south  track  at  that  time,  and  the 
witness  says  she  was  in  no  danger.  The 
motorman  when  the  witness  looked  back  at 
him  seemed  to  have  his  hands  on  the  iron 
that  controls  the  car,  the  brake,  and  was 
talking  to  another  man  in  front  He  looked 
once  toward  the  direction  of  the  street  ahead. 
His  vision  was  In  the  direction  of  the  woman. 
Then  lie  turned  again  and  commenced  talk- 
ing to  a  man.  When  tbe  motorman  looked 
in  the  direction  of  the  woman  there  was 
nothing  to  prevent  him  from  seeing  her. 
There  was  testimony  on  behalf  of  appellee 
tending  to  prove  that  the  gong  or  bell  was 
heard  to  ring,  that  they  had  to  jump  on  It 
to  make  it  ring,  and  that  then  it  only  made 
a  "faint"  sound.  There  was  testimony  also 
tending  to  show  that  the  car  at  the  time  it 
struck  appellee  was  running  more  than  16 
miles  per  hour.  An  ordinance  of  the  city 
prohibited  street  cars  from  running  more 
than  IS  miles  an  hour  on  Garrison  avenue. 
There  was  testimony  on  behalf  of  appellant 
tending  to  prove  that  the  gong  was  in  good 
condition,  and  the  car  otherwise  well  equip- 
ped, that  the  motorman  was  free  from  neg- 
ligence In  operating  the  car,  that  be  did  all 
in  his  power  after  discovering  the  perilous 
position  of  appellee  to  prevent  injuring  her. 

The  court  among  others,  gave  the  follow- 
ing Instructions,  on  Its  own  motion.  "No. 
4.  If  you  find  from  the  evidence  that  one  of 
defendant's  servants  or  agents  was  In  charge 
of  one  of  defendant's  cars  in  and  upon  Gar- 
rison avenue  in  the  city  of  Ft.  Smith  at  tbe 
time  mentioned  in  piaintlfif's  complaint  and 
that  said  servant  or  agent  saw  plaintiff  on 
or  near  the  track  upon  which  said  car  was 
moving,  and  that  said  servant  saw  plaintiff 
was  in  danger  of  being  struck  and  run  over 
by  said  car,  and  that  she  was  unaws?e  of 
such  danger  and  could  not  avoid  it,  and  that 
he  so  saw  her  in  time  to  have  avoided  tbe 
said  car  striking  and  running  over  her  by 
the  exercise  of  ordinary  care  on  his  part,  if, 
In  fact  she  was  struck  and  run  over  by  said 
car,  and  that  said  servant  or  agent  after  he 
so  saw  plaintiff,  neglected  and  failed  to  use 
ordinary  care  to  prevent  said  car  from  so 
striking  and  running  over  her,  if,  in  fact,  she 
was  so  struck  and  run  over,  then  your  ver- 
dict will  be  for  plaintiff,  notwithstanding 
you  may  further  find  from  the  evidence  that 
plaintiff  was  negligent  in  being  upon  or  near 
said  track." 

"No.  6.  If  you  find  from  the  evidence  that 
defendant  was,  at  the  time  mentioned  in 
plaintiff's  complaint  operating  a  system  of 
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ttrtet  can  oyer  Its  track  or  trada  In  Garri- 
son avenue  In  tiie  dty  of  Ft.  Smldi,  then  It 
became  and  waa  the  duty  of  tbe  defendant 
in  BO  operating  Its  cars  over  said  track,  to 
ose  tbat  degree  of  care  and  caution  that  a 
man  of  ordinary  care  and  pradence  engaged 
In  snch  bnsiness  would  exercise  so  as  not  nn- 
neceesarlly  or  negligently  to  Injure  persons 
•ccupylog  said  avenue." 

"No.  8.  Contributory  negligence  In  actions 
like  this, .  Is  a  defense  on  the  part  of  the 
defendant:  Bnt  contributory  negligence  Is 
never  presumed.  It,  like  any  other  fact, 
must  be  proved,  and  the  burden  of  proving 
circumstances  or  facts  that  prove  plaintiff 
herself  was  negligent.  Is  upon  the  defend- 
ant, which  It  must  establish  by  the  evidence 
fairly  preponderating  upon  this  proposition, 
unless  It  sufficiently  appears  to  you  from  the 
evidence  Introduced  by  plaintiff,  and  should 
you  find  from  the  evldmce  that  plaintiff 
herself  was  guilty  of  some  negligent  act  or 
acts  that  proximately  contributed  to  cause 
the  injnrles  complained  of,  your  verdict  will 
be  for  the  defendant  Unless  you  should  fur- 
ther find  from  the  evidence,  that  defendant's 
agent  or  servant  in  charge  of  one  of  defend- 
anf  s  cars  at  the  time  and  place  mentioned 
In  the  complaint  became  aware  of  the  neg- 
ligence of  plaintiff.  If  there  was  any  such 
negligence.  In  time,  by  the  exercise  of  or- 
dinary care  and  diligence  upon  bis  part, 
to  have  avoided  injuring  plaintiff,  if  yon  find 
she  was  so  Injured." 

And  at  the  request  of  appellant  gave  the 
following :  "No.  7.  It  was  the  duty  of  plain- 
tiff to  look  and  listen  before  she  went  upon 
the  track,  and  If  she  was  so  deaf  that  she 
could  not  hear  an  approaching  car,  or  the 
gong  upon  such  car,  as  persons  of  ordinary 
hearing  can,  then  she  was  bound  to  make 
more  careful  use  of  the  sense  of  sight, 
and  if  you  find  that  she  could  have  seen 
the  car  In  time  to  avoid  it,  she  cannot  re- 
cover unless  you  further  find  that-  the  motor- 
man  was  negligent  after  he  saw  her  danger." 

"No.  8.  The  burden  of  proving  that  the 
motorman  saw  the  plalntUI's  peril  in  time 
to  avoid  striking  her  and  that  he  was  neg- 
ligent In  not  exerting  himself  to  stop  after 
he  saw  her  peril.  Is  upon  the  plaintiff. 

"No.  9.  If  at  the  time  plaintiff  stepped  up- 
on the  tra<^,  the  car  was  so  far  away  that 
she  could  have  safely  turned  back  or  passed 
on  before  it,  she  cannot  recover  unless  the 
motorman  was  negligent  in  failing  to  stop  aft- 
er he  saw  her  peril." 

Tbe  court  also  gave  many  other  InstructionB 
covering  every  phase  of  the  testimony.  The 
court  refused  to  give  a  general  peremptory 
Instruction  in  favor  of  appellant,  and  also 
refused  requests  for  specific  peremptory  in- 
structions in  favor  of  appellant  on  the 
particular  allegatlMis  of  negligence  in  the 
complaint 

The  jury  returned  a  verdict  for  $1,750. 

idgment  was  entered  for  said  amount  which 

Is  app^  seeks  to  reverse. 


Mechem  &  Mechem  and  Brlxsolara  ft  THx- 
hugh,  tar  appellant  Bam  B.  Cliew,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  tacts).  Fbst 
The  unomtradlcted  proof  by  appellee  and  her 
witnesses  shows  that  she  was  guilty  of 
contributory  negligence.  She  "ddlberatdy" 
walked  upon  the  track  of  a  street  railway 
after  she  had  looked  and  knew  that  a  car 
was  coming.  Her  oalj  excuse  was  that  after 
ahe  looked  and  saw  the  car  she  "thous^t  she 
would  have  plenty  of  time  to  cross"  and  kQ>t 
listening  for  the  gong,  but  did  not  hear  It  un- 
til the  car  was  upon  ba.  A.  more  palpable 
case  of  CMitribntcvy  negligence  it  would  be- 
difflcnlt  to  imagine.  It  was  shown  that  her 
hearing  was  bad.  This  made  It  incumbent 
upon  her  to  use  the  more  diligently  the  un- 
impaired sense  of  sight  and  to  continue  to 
use  it  until  the  danger  had  passed.  Rait 
way  V.  Martin,  61  Ark.  K49,  83  a  W.  1070; 
Railway  v.  Crabtree  (Ark.)  62  S.  W.  64. 
Instead,  after  seeing  and  knowing  that  tbe- 
car  was  approaching  on  the  track  she  had 
to  cross,  she  practically  closed  her  ^es. 
relying  upon  her  judgment  as  to  the  dis- 
tance the  car  was  away  and  the  time  she 
had  to  cross,  and  upon  her  imperfect  hear- 
ing to  protect  her  In  case  she  was  mis- 
taken. She  was  mistaken,  and  the  mistake 
was  inexcusable,  and  must  eliminate  every 
charge  of  negligence  in  the  complaint  except 
the  failure  of  the  motorman  to  use  the- 
means  at  his  command  to  stop  the  car  after 
he  was  apprised  of  her  perilous  position.  It 
has  been  difficult  for  us  to  determine,  wheth- 
er the  evidence  In  favor  of  appellee,  giving  it 
tbe  strongest  probative  force  of  which  it  is 
susceptible  (Railway  v.  Hill,  74  Ark.  478.  86 
S.  W.  803),  was  sufficient  to  support  the  ver- 
dict on  this  allegation.  Tbe  testimony  of  the 
motorman  himself  pertinent  to  this  proposi- 
tion Is  as  fcrilows:  "I  turned  this  way  and  I 
saw  the  lady,  and  it  seemed  to  me  that  I  was- 
60  or  60  feet  away  from  her  at  the  time  I  saw 
her.  It  seemed  to  me  that  she  was  almost 
standing  between  the  two  inside  rails  of  tbe 
two  tracks.  I  was  on  the  right  hand  track 
going  east,  and  she  was  In  between  the  north 
track  and  the  south  track.  In  between  the 
two  rails,  seemed  to  be  standing  perfectly 
still.  I  thought  at  that  time  tbat  she  was 
standing  to  wait  for  the  car  to  pass,  would 
step  back  and  wait  for  me  to  pass,  and  as 
soon  as  I  saw  her  she  was  too  close  for  me 
to  go  at  that  speed;  so,  as  soon  as  I  saw  her 
—my  current  was  already  turned  off — the 
brake  chains  is  a  chain  something  like  that 
(Indicating)  It  is  owing  to  how  you  jerk  the 
chain,  bnt  it  generally  takes  a  round  and  a 
half,  sometimes  a  little  more  to  bring  the  car 
to  a  stop.  I  tightened  up  the  brake,  and 
slackened  the  speed  of  tbe  car,  and  began 
ringing  my  bell— began  tapping  with  this 
foot;  and  then  I  tied  my  brake,  I  think,  and 
by  that  time  I  was  getting  pretty  dose  to- 
her.  it  was  just  a  matter  of  a  few  seconds. 
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and  by  tbat  time  she  had  stepped  from  her 
original  position  towards  my  Inside  rail,  and 
then  I  saw,  whether  she  moved  or  not,  I  was 
going  to  strike  her,  she  bad  gotten  too  close 
to  me,  and  I  reversed  the  car.  I  was  then  15 
feet  away  from  ber  when  I  reversed  the  car. 
I  cannot  tell  but  something  like  that  I  re- 
versed the  car,  tightened  my  brake  a  little 
more.  The  action  of  the  current  mnnlng 
backward,,  the  momentmn  waa  a  little  great- 
er than  the  current  at  tbat  time  and  the 
car  slid  on  a  little,  and  struck  ber  while  It 
was  sliding.  It  knocked  her  down,  and  then 
the  car  stopped.  The  platform  passed  on 
over  ber."  This  evidence  discloses  the  fact 
that  the  motorman  discovered  the  appellee 
when  he  was  CO  or  60  feet  from  her,  and  he 
knew  at  the  time  he  discovered  her  that  she 
was  too  close  to  the  track  for  him  to  go  at 
the  rate  of  speed  be  was  then  going.  He  tes- 
tifies that  the  highest  rate  of  speed  of  his 
car,  from  the  time  he  stopped  to  take  on  a 
little  boy  at  Seventh  street  till  the  accident 
occurred,  could  not  have  been  over  10  miles 
pes  hour.  True,  this  witness  says,  he  thought 
that  appellee  was  going  to  step  back,  and  let 
his  car  pass.  He  shows  that  the  current  was 
turned  off,  and  that  he  began  tightening  the 
brake  and  ringing  the  bell  when  he  first  saw 
her,  and  that,  in  a  few  seconds,  when  he  was 
15  feet  from  her  and  saw  that  he  must  strike 
ber  he  then  reversed  the  car.  But  the  proof 
by  one  of  the  witnesses  was  that  when  he 
was  about  20  feet  from  her  he  looked  toward 
the  woman,  then  turned  and  spoke  to  some 
one  on  the  platform  with  him.  The  wit- 
nesses on  behalf  of  the  appellee  say  the  car 
was  going  all  the  way  from  12  to  18  miles 
per  hour.  No  one  except  the  motorman  ob- 
served any  diminution  in  the  speed  of  the 
car  from  the  time  when  the  motorman  says 
he  first  saw  her.  Only  two  or  three  sounds  of 
the  gong  were  beard  by  any  other  witness 
and  those  were  very  dull  and  faint  There 
was  no  constant  tapping  of  the  gong.  One  of 
the  witnesses  did  not  see  the  motorman  do 
anything  until  Just  before  the  car  struck  ap- 
pellee when  he  was  trying  to  lean  over  and 
trying  to  stop  his  car,  and  seemed  to  be  hal- 
looing. 

The  testimony  of  witnesses  for  appellee 
differs  widely  from  the  motorman's  on  some 
points.  It  was  for  the  Jury  to  determine  the 
facts  from  all  the  testimony.  After  a  care- 
ful consideration  of  It  we  have  concluded 
that  the  Jury  might  have  found  that  appellee 
approached  appellant's  car  tracks  oblivious 
of  her  danger;  tbat  appellant's  motorman 
discovered  her  peril  In  time,  by  the  use  of  or- 
dinary care,  to  prevent  running  ber  down, 
and  that  he  failed  to  exercise  spch  care.  The 
motorman  from  the  time  he  saw  ber  could 
have  diminished  the  speed  of  his  car  more 
than  he  did.  Indeed,  he  might  have  stopped 
it  or  reversed  It  It  Is  clear  that  he  had  ob- 
served her,  and  equally  clear  that  she  had 
not  observed  him.    Ordinary  care  under  the 


circumstances  required  something  more  to  be 
done  toward  giving  a  warning  than  attempt- 
ing to  sound  a  gong  that  at  best  would  only 
give  forth  a  faint  sound.  When  he  saw  that 
she  did  not  hear  or  was  not  heeding  the 
warning  he  should  have  hallooed,  put  on  the 
brakes,  and  reversed  the  car,  all  before  be 
did.  The  verdict  should  be  sustained  under 
the  principle  announced  by  this  court  In  St 
L.  1.  M.  &  Sou.  Ry.  Co.  v.  Evans,  74  Ark. 
407,  96  S.  W.  616,  and  cases  there  cited.  The 
Instructions  of  the  court  were  full  and  clear 
on  every  point  presented  by  the  pieadinga 
and  proof,  and.  In  view  of  what  we  have 
said,  it  was  not  error  for  the  court  to  refuse 
to  take  the  case  from  the  Jury  on  account  of 
the  contributory  negligence  of  appellee^ 
Affirm  the  Judgment 

EILIi,  C.  J.,  not  partldpatlDg. 

On   Rehearing. 

WOOD,  J.  Appellant  insists  that  the  court 
erred  in  holding  that  there  waa  any  proof 
that  the  motorman  was  guilty  of  negligence 
after  he  discovered  the  plaintiff's  peril.  We 
have  carefully  considered  the  testimony  bear- 
ing upon  this  question  and  while  it  Is  not 
without  difficulty,  we  do  not  see  any  reason 
to  change  the  views  expressed  heretofore. 
We  adhere  to  the  conclusion  that  there  was 
evidence  sufficient  here  to  uphold  the  verdict 
It  is  also  contended  that  inasmuch  as  this 
court  has  declared  as  matter  of  law  that  the 
appellee  was  guilty  of  contributory  negli- 
gence, It  was  error  for  the  lower  court  to 
submit  that  question  to  the  Jury.  If  appel- 
lant had  asked  the  trial  court  to  declare  that 
appellee  upon  the  undisputed  evidence  was 
guilty  of  contributory  negligence,  and  the  trial 
court  had  refused  and  it  had  excepted  to  the 
ruling  or  had  It  rested  on  its  objection  to 
the  court's  instructions  in  which  the  question 
of  contributory  negligence  was  submitted  to 
the  Jury  he  would  then  be  in  a  position  to 
complain.  But  it  did  not  make  such  request 
nor  rest  on  Its  objection  to  instructions  given. 
On  the  contrary,  by  asking  the  court  to  sub- 
mit the  question  of  the  contributory  negli- 
gence of  appellee  to  the  Jury  on  the  evidence 
as  a  matter  of  fact  it  abandoned  its  objec- 
tions to  the  court's  Instructions  submitting 
that  question,  acquiesced  therein,  and  waived 
any  objectlona  It  might  have  raised  here  to 
the  ruling  of  the  court  in  submitting  tbat 
question.  Appellant  did  not  ask  the  trial 
court  to  confine  the  Jury  to  the  question  of 
whether  or  net  the  appellant  discovered  ap- 
pellee's perilous  position,  and,  havlag  dis- 
covered same,  failed  to  exercise  ordinary  care 
to  avoid  injuring  her.  Not  having  requested 
that  the  issue  be  narrowed  to  this  Inquiry 
In  the  court  below,  aiq;>ellant  cannot  com- 
plain here  because  It  was  not  done.  True, 
appellant  asked  for  peremptory  verdict,  but 
as  we  have  determined  that  there  was  a 
question  for  the  Jury,  the  court  did  not  err 
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In  refusing  thia  request.  As  tbere  was  no 
error  In  the  court's  charge  ot  which  appel- 
lant cannot  complain  here,  the  only  question 
for  us  has  been  whether  giving  the  evidence 
its  strongest  probative  force  in  favor  of  the 
verdict  it  was  legally  sufficient  to  uphold  it 

ItATTLB,  J.,  concurs  In  the  Judgment,  but 
thinks  that  there  was  suflBcieat  evidence  to 
warrant  the  submission  to  the  jury  of  the 
question  of  contributory  negligence. 

niLL,  C.  J.  (dlsnentlng).  I  was  absent  the 
week  this  case  was  decided,  and  did  not  have 
the  benefit  of  the  consultation,  and  have  bad 
to  go  into  it  on  the  motion  for  rehearing,  for 
the  first  time. 

Tbere  were  several  charges  of  negligence 
against  the  appellant  company  and  counter- 
charges of  contributory  negligence  against 
appellee^  the  plaintiff  below.  These  issues 
were  sent  to  the  Jury  and  also  the  question 
of  proper  care  of  the  motorman  to  avoid  the 
Injury  after  discovering  Mrs.  Barnes'  peril. 
The  latter  issue  predicated  upon  Mrs.  Barnes' 
negligence  and  evidence  of  due  care  and  want 
of  due  care  after  the  discovery  of  her  peril 
was  a  proi)er  question  for  the  jury  to  deter- 
uilue.  Ail  the  judges  agree  that  there  was 
evidence  sufflclent  to  sustain  a  verdict  either 
way  upon  that  point  This  should  have  been 
the  only  issue  isent  to  the  jury.  The  opinion 
of  the  court  shows  that  Mrs.  Barnes'  own 
testimony  shows  that  she  was  guilty  of  con- 
tributory nc«IIgence.  A  majority  of  the 
judges  on  rehearing  reaffirm  that  fact. 
Tlierefore,  all  questions  of  negligeuce  against 
the  company  were  eliminated  by  her  contribu- 
tory iioKlIgence  save  alone  the  negligence  aft- 
er dls<;()very  of  her  peril.  It  was  therefore 
a  mlKtoke  for  the  court  to  affirm  the  case 
when  other  Issues  besides  this  one  were  sent 
to  the  jury.  The  court  cannot  tell  whether 
the  jury  found  for  the  appellee  upon  the  only 
prcpor  question  for  them  to  determine  or 
upon  one  of  the  several  improper  grounds 
that  they  were  authorized  to  bottom  a  ver- 
dict upon. 

It  Is  thoroughly  settled  law  that  it  is  the 
duty  of  tlie  court  to  refuse  instructions  based 
on  unproved  or  unfoimded  hypotheses  and 
It  la  reversible  error  to  submit  a  theory  not 
warranted  by  the  evidence.  State  Bank  v. 
Hubbard,  8  Ark.  183;  Worthlngton  v.  Curd, 
I."*  Ark.  491;  Sadler  v.  Sadler,  16  Ark.  628; 
I.ichardson  v.  Comstock,  21  Ark.  65;  Mar- 
shall T.  Sloan,  2C  Ark.  513;  Burke  v.  Snell, 
42  Ark.  57;  Railway  v.  Townsend,  41  Ark. 
382;  Beavers  v.  Slate,  64  Ark.  336,  10  S.  W. 
1()24;  Railway  ▼.  Denty,  63  Ark.  177,  37  S. 
W.  719;  Snnpp  v.  Stanwood,  65  Ark.  222, 
46  S.  W.  54C;  Railway  v.  Woodward,  70 
Ark.  441,  OS)  S.  \V.  65.  Therefore  it  follows 
that  the  Juilguent  should"  have  been  a  re- 
versal Instead  of  an  affirmance.  The  majori- 
ty of  the  court  concedes  this  mistake,  but 
•ay  that  appellant  Is  not  in  position  to  com- 


plain of  the  «ror  aa  It  asked  instructions 
relating  to  the  contributory  negligence  of 
Mrs.  Barnes. 

The  record  shows  that  the  court  gave  the 
instructions  submitting  these  issues  and  to 
each  of  them  the  appellant  objected  and  its 
objection  being  overmled,  excepted;  and 
thereafter  the  appellant  asked  various  in- 
structions, among  others  these: 

"(2)  One  who  is  about  to  enter  upon  the 
track  of  a  street  railway  where  she  knows 
that  cars  pass  frequently  at  considerable 
speed  must  look  and  listen  before  entering 
upon  such  track  and  must  so  look  and  listen 
when  and  where  so  doing  will  enable  her  to 
see  and  hear  a  car  wbicb  Is  so  near  tbat  she 
cannot  safely  pass  before  it" 

"4.  If  the  evidence  shows  tbat  In  broad 
daylight  with  no  obstacles  to  prevent  her 
from  seeing  an  approaching  car,  the  plaintiff 
stepped  upon  the  track  when  the  car  wbicb 
struck  her  was  so  near  that  It  could  not  be 
stopped  in  time  to  avoid  striking  ber,  sh; 
contributed  to  ber  own  injury  and  cannot 
recover." 

None  of  the  other  instructions  went  to  the 
issue  of  contributory  negligence  alone.  They 
went  to  that  issue  in  connection  with  the 
case  of  the  motorman  after  discovering  ap- 
pellee's peril  and  to  otber  phases  of  the  case. 

Invited  error  Is  predicated  upon  estoppel, 
and  is  invoked  properly  wherever  the  ap- 
pealing party  has  induced  tiie  error  or  ac- 
quiesces in  it,  or  avails  himself  of  the  error 
to  his  own  advantage.  It  is  properly  applied 
where  the  complaining  party  asks  an  instruc- 
tion similar  to  the  one  attacked,  and  in  many 
similar  lustauces.  Klein  v.  Bank,  69  Ark. 
140,  61  S.  W,  572,  86  Am.  St  Rep.  183;  liOng 
Bell  Lumber  Co.  v.  Stump,  30  0.  C.  A.  260. 
86  Fed.  574;  Elliott  App.  Proc.  $f  626,  «7. 
But  this  is  not  such  case  nor  analogous  in 
principle  to  it.  Here  the  court  over  objection 
and  exception,  gives  a  given  theory  to  the 
jury.  Then  appellant  seeks  to  minimize  the 
error  by  asking  instructions  presenting  pbases 
of  the  inapplicable  theory  which,  if  applica- 
ble, would  be  favorable  to  his  contention. 
This  is  not  availing  himself  of  the  error 
to  his  advantage,  nor  an  acquiescence  in  it 
but  a  proper  effort  to  reduce  the  effect  of 
the  error  to  the  least  harmful  form.  He  tia» 
not  induced  or  brought  about  the  submission 
of  this  question  of  contributory  negligence, 
on  the  contrary  has  objected  and  excepted  to 
it  The  court  presents  only  such  phases  of 
it  as  favor  appellee  and  it  was.  In  my  opinion, 
the  duty  of  appellant's  counsel  to  then  ask 
the  court  to  give  such  phases  of  this  theory 
as  favored  bis  contention  so  that  he  might 
proi)erly  argue  to  the  jury  that  appellee  was 
guilty  of  contributory  negligeuce.  The  court 
should  have  said  she  was  guilty  of  contribu- 
tory negligence  instead  of  leaving  It  to  the 
jury,  but  having  left  it  to  the  jury,  it  was 
the  right  and  duty  of  appellant's  counsd  to 
see  that  the  law  on  tbat  subject  was  fairly 
explaiued  so  tbat  the  Jury  could  understand 
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tbat  she  was  snilty  of  negligence.  In  other 
words,  if  the  law  on  that  subject  was  going 
to  be  given,  every  phase  applicable  should  be 
given  and  not  merely  that  favoring  appellee. 
When  the  court  made  shipwreck  of  the  case 
It  was  appellant's  duty  to  obtain  all  the  sal- 
vage possible,  and  I  do  not  think  the  seeking 
to  save  salvage  from  the  wreck  is  on  estoppel 
to  complain  of  the  cause  of  the  wreck.  It 
seems  to  me  that  this  application  of  the  doc- 
trine of  invited  error  is  beyond  the  principle 
controlling  the  proper  application  of  It;  and 
Is  without  precedent  so  far  as  I  can  find,  cer- 
tainly without  precedeut  In  this  state.  I 
hazard  the  assertion  that  more  tlian  half  the 
reversals  in  personal  injury  cases  found 
in  the  reports  would  have  been  obviated  had 
this  doctrine  as  now  applied  been  earlier  in- 
voked. I  think  this  decision  revolutionary 
of  the  practice,  and  has  no  sound  basis  to  rest 
upon. 


GAZZOLA  V.  SAVAGE. 

(Supreme  Ck)urt  of  Arkansas.     Oct  8,   190C.) 

Homestead— Abandonment. 

There  is  not  an  abandonment  of  a  home- 
stead where,  on  the  house  on  the  lot  being 
burned,  the  owner  goea  to  live  with  her  son 
till  such  time  as  she  can  rebuild,  and  leases 
the  land  for  five  .years,  with  express  reservation 
that  she  may  pay  for  improvements  by  the 
lessee  and  resume  occupancy  of  the  premises 
any  time  that  she  may  desire  to  rebuild  her 
homo. 

[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  {{  320-326.1 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Geo.  M.  Chapllne,  Judge. 

Action  by  John  Gazzola  against  Mrs.  W.  J. 
Savage.  Prom  a  Judgment  for  defendant  on 
a  claim  of  homestead  exemption,  plaintiff  ap- 
peals.   Affirmed. 

C.  F.  Greenlee,  for  appellant  M.  J,  Man- 
ning, for  appellee; 

McCULLOCH,  3.  Appellant,  John  Gaz- 
zola, recovered  a  Judgment  against  appellee, 
Mrs.  M.  J.  Savage,  on  May  68,  1897,  In  the 
circuit  court  of  Monroe  county  for  the  sum 
of  $605.42,  and  on  August  29, 1904,  caused  ex- 
ecution to  be  Issued  thereon,  which  was  by 
the  sheriff  levied  upon  a  lot  owned  by  ap- 
pellee in  the  city  of  Brlnkley.  Appellee 
claimed  the  lot  as  her  homestead  and  filed 
her  schedule  of  exemptions  with  the  clerk  of 
the  court,  who  Issued  a  supei-sedeas  staying 
the'  sale  under  execution.  Appellant  present- 
ed to  the  circuit  court  at  the  next  term  his 
motion  to  quash  the  supersedeas,  which  mo- 
tion was  denied,  and  he  appealed  to  this 
court 

Appellee  ia  a  married  woman,  and  former- 
ly occupied  the  property  as  her  homestead. 
The  lot  had  a  building  thereon,  which  appel- 
lee occupied  as  a  residence  and  kept  a  ho- 
tel or  boarding  house  therein  for  about  19 
years.  The  building  was  destroyed  by  Are 
in  the  fall  of  1900  or  spring  of  1901,  while 
slie  BO  occupied  It  and  she  has  not  since  re- 


sided upon  the  lot,  but  has  resided  In  another 
house  owned  by  her  son  in  Brlnkley.  In  the 
year  1903  she  leased  the  lot  for  a  term  of  five" 
years  to  one  Kelly,  who  built  three  houses 
thereon  for  business  use.  These  are  inexpen- 
sive wooden  and  Iron  buildings,  and  Kelly 
testified  that  bis  contract  provided  that  he 
could  remove  the  buildings  at  the  end  of  the 
term,  and  that,  if  appellee  desired  to  build 
a  house  upon  the  lot  at  any  time  and  would 
pay  him  for  his  Improvements,  he  would  sur- 
render possession  to  her.  He  also  testified 
that  he  tried  to  purchase  the  lot  from  appel- 
lee, but  that  she  declined  to  sell,  saying  that 
I  she  expected  to  build  there  and  move  back 
I  on  the  property.  Appellee  testified  that  she- 
1  never  abandoned  her  homestead  claim,  but. 
Intended  to  return  to  the  property  and  re- 
build her  home  as  soon  as  she  could  arranger 
her  business  so  as  to  do  it,  and  had  reserved 
the  privilege.  In  her  contract  with  Kelly,  of 
taking  the  property  back  at  any  time  she 
was  ready  to  rebuild.  She  refused  repeated 
offers  to  purchase  made  by  various  person^ 
giving  at  the  time  as  a  reason  her  Intention 
to  rebuild  a  home  on  the  lot  The  trial  court 
made  the  following  finding:  "That  Mrs.  M. 
J.  Savage  is,  and  was  at  the  date  of  the  Judg- 
ment, the  head  of  a  family  and  a  citizen  of 
the  state  of  Arkansas,  and  resident  of  Mon- 
roe county;  and  prior  to  the  burning  of  tho 
property  situated  on  the  land  described  in 
the  motion  she  had  resided  and  had  her  res- 
idence for  more  than  15  years,  residing  therfr 
on  with  her  children;  that  when  the  property 
burned  she  took  up  her  residence  temporari- 
ly with  a  son  living  In  the  town  of  Brlnkley; 
that  she  Intended  to  return  to  and  make  her 
future  h(Mne  upon  snid  land.  Court  finds  the 
property  was  characterized  as  her  homestead 
and  that  she  never  left  It  with  the  Intention 
of  not  returning.  The  court  holds  the  prop- 
erty exempt  from  seizure  and  sale  under  ex- 
ecution issued  herein,  and  overrules  motion 
to  quash  supersedeas." 

Is  the  evidence  sufficient  to  sustain  the 
court's  conclusion?  In  Newton  v.  Russian, 
74  Ark.  88,  85  S.  W.  407,  we  said:  "It  Is  set- 
tled by  the  repeated  decisions  of  this  court 
that  a  temporary  removal  and  absence  from 
the  homestead  for  the  purposes  of  business, 
health,  or  pleasure,  without  actual  Intention 
to  abandon  the  same,  will  not  displace  the 
homestead  right  [citing  cases].  A  fortiori; 
an  enforced  temporary  absence  en  account 
of  the  destruction  of  the  dwelling  house  will 
not  operate  as  an  abandonment  Nor  will. 
such  absence  under  those  circumstances  raise 
a  presumption  of  abandonment  unless  contin- 
ued for  such  length  of  time  as  to  negative 
any  intention  to  return."  The  lease  given  bj- 
appellee  to  Kelly  would  have  raised  a  pre^ 
sunijition  of  abandonment  but  for  her  ex- 
press reservation  of  the  right  to  pay  for  the 
improvements  made  by  him  and  resume  oc- 
cupancy of  the  premises  at  any  time  that 
she  might  desire  to  rebuild  her  home;  Such 
reservation  tended  to  negative  any  intention 
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to  permanently  abandon  the  homestead,  and 
we  think  there  la  abundant  evidence  to  sna- 
taln  the  court's  finding  that  appellee  did  not 
intend  to  abandon  the  homestead.  Where 
there  is  rabstantial  evidence  in  support  of 
the  finding  of  the  trial  court,  the  same  will 
not  be  set  aside  by  this  court  on  appeal. 
Robson  V.  Tomllnson,  64  Ark.  299,  16  S.  W. 
456;  Schuman  v.  Sanderson,  73  Ark.  187,  83 
8.  W.  940. 

Finding  no  error  in  the  proceedings,  the 
judgment  is  affirmed. 


ABBNDT  V.  ABBNDT. 
(Supreme  Court  of  Arkanaaa.     Oct  8,  1906.) 

1.  WlIXS  —  Bm-ABUSHliniT  —  UmilPBAOHXD 
EvinKHOS— iNSTBUOTIOIia. 

An  inatruction  in  a  proceeding  to  establish 
as  a  will,  under  Kirby'a  Dig.  |  8012,  an  in- 
strument is  the  handwriting  of  and  signed  by 
deceased,  bat  having  no  attesting  witness,  and 
therefore  requiring  for  its  eetablishment  the 
unimpeached  evidence  of  three  disinterested  wit- 
nesses to  the  handwriting  and  signature,  that 
it  must  be  established  by  the  unimpeached  evi- 
dence of  three  disinterested  witnesses,  and  that 
by  "unimpeached  witness"  is  meant  one  found 
to  have  spoken  truthfnlly  and  whose  oondu- 
Bion  is  found  to  be  correct,  is  substantially  cor- 
rect; there  Iwing  no  evidence  reflecting  on  the 
character  or  testimony  of  the  witnesses  to  hand- 
writing. 

2.  Sahb— FoBH  or  WamNO— LETm. 

An  instrument  in  the  form  of  a  letter, 
written  by  deceased  on  the  day  of  his  suicide 
and  addressed  to  his  wife,  stating,  "Whatever 
I  have  in  wordlv  goods,  it  is  my  wish  that  you 
should  possess  them,"  is  a  will. 

[Ed.  Note.— For  cases  in  point,  see  voL  49, 
Cent,  Dig.  Wills,  S  229.] 

Appeal  from  Circuit  Court,  Pulaakl  Ooan- 
ty;    Edw.  W.  WInfleld,  Judge. 

Herman  Arendt  appealed  from  probate 
of  a  will  in  favor  of  Sarah  Arendt,  and 
from  an  adverse  Judgment  of  the  circuit 
court  again  appeals.    Affirmed. 

On  the  7th  day  of  February,  1904,  William 
Arendt  shot  and  killed  himself  at  his  resi- 
dence in  Little  Rock.  After  his  death, 
about  9  or  10  o'clock  at  night  of  the  day  of 
his  death,  the  following  letter  was  foond 
on  the  dresser  in  his  bedroom :  "Little  Rode, 
Ark.,  2—7—1904.  Mrs  Sarah  Arendt,  Clty- 
X>ear  Wife:  You  will  find  everything  all 
right,  I  hope.  Whatever  I  have  in  worldly 
goods,  it  Is  my  wish  that  you  should  possess 
them.  I  have  hoped  against  hope  that  every- 
thing wonid  come  out  all  right,  but  I  see  it  Is 
useless.  Please  mail  those  letters  that  I 
banded  you  Is  all  I  ask  of  you.  So  good-bye, 
sweetheart  Tours,  Will."  Mrs.  Sarah  Arendt 
In  due  time  offered  this  letter  for  probate 
as  the  will  of  her  husband,  William  Arendt, 
and  the  same  was  probated  as  such  by  the 
probate  court  of  Pulaski  county.  Herman 
Arendt,  the  father  of  William  Arendt,  ap- 
pealed from  that  Judgment  On  the  trial 
In  the  circuit  court  the  case  was  submitted 
to  a  Jury,  who  returned  the  following  ver- 


dict: "We^  the  Jury,  find  the  Instrument 
propounded  for  the  last  will  and  testammt 
of  William  Arendt,  deceased,  to  have  been 
written,  both  In  the  body  and  signature,  hi 
the  proper  handwriting  of  said  William 
Arendt,  and  we  find  this  fact  established 
in  the  manner  required  by  the  statute,  and 
we  find  said  Instrument  to  be  the  last  will 
and  testament  of  William  Arendt  [Signed] 
Oeorge  R.  Brown,  Foreman."  The  court 
gave  Judgment  accordingly,  and  Herman 
Arendt  appealed. 

Fulk,  Fulk  ft  FnIk  and  Oeo.  W.  Williams, 
for  appellant  Oeo.  W.  Williams,  for  ap- 
pellee. 

RIDDICK,  7.  (after  stating  the  facts). 
This  is  an  appeal  by  Herman  Arendt  from  a 
Judgment  of  the  circuit  court  declaring  a 
certain  writing  In  the  form  of  a  letter  to 
be  the  last  will  and  testament  of  William 
Arendt  Our  statute  provides  tba^  "whoi 
the  entire  body  of  the  will  and  the  signa- 
ture thereto  shall  be  written  in  the  proper 
handwriting  of  the  testator,  such  will  may 
be  established  by  the  unimpeachable  evi- 
dence of  at  least  three  disinterested  wit- 
nesses to  tbe  handwriting  and  signature  of 
the  testator,  even  though  there  be  no  attest- 
ing witness."  Kirby'a  Dig.  i  8012.  On  tbe 
trial  of  this  case  in  the  circuit  court  the  court 
told  the  Jury  that,  to  be  valid  as  a  will,  both 
the  entire  body  of  the  instrument  in  ques- 
tion and  the  signature  thereto  must  be  in 
the  handwriting  of  William  Arendt,  and 
that  this  must  be  established  by  the  un- 
impeachable evidence  of  at  least  three  dis- 
interested witnesses;  that  by  "unimpeach- 
able witness"  is  meant  one  whom  the  jnry 
find  to  have  spoken  truthfully  and  whose 
conclusion  they  find  to  be  correct"  When 
applied  to  tbe  facts  of  this  case,  we  think 
this  statement  of  the  law  is  substantially 
correct  There  is  nothing  in  the  evidence 
reflecting  on  the  character  or  testimony  of 
these  witnesses  who  testified  to  the  band- 
writing  and  signature  of  the  deceased,  and 
we  think  it  was  clearly  established  by  their 
testimony  that  the  instrament  in  question 
was  written  and  signed  by  William  Ai^idt 
a  short  time  before  his  death.  This  will  Is 
in  the  form  of  a  letter  from  William  Arendt 
to  his  wiffc  But,  to  quote  the  language  of 
a  distinguished  author,  "the  law  has  not 
made  requisite  to  the  validity  of  a  will  that 
it  should  assume  any  particular  form,  or  be 
couched  in  language  technically  appropriate 
to  its  testamentary  character.  It  is  suflldent 
that  the  instrument;  however  Irregular  In 
form  or  inartificial  In  expression,  discloses 
tbe  Intention  of  the  maker  respecting  the 
posthumous  destination  of  his  property; 
and,  if  this  appear  to  be  the  nature  of  Its 
contents,  any  contrary  title  or  designation 
which  he  may  have  given  to  It  will  be  dis- 
regarded." 1  Jarman  on  Wills  (6th  Bd.) 
21 ;    Whyte  v.  Pollock,  7  Appeal  Caaea,  409. 
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Tbere  are  many  decisions  that  lllastrate 
this  role  of  law.  The  Supreme  Court  of  Cali- 
fornia held  that  a  writing  In  the  following 
language  was  a  will,  and  admitted  it  to 
probate:  "Dear  Old  Nance:  I  wish  to  give 
you  my  watch,  two  shawls,  and  also  five 
thousand  dollars.  Your  old  friend,  B.  A. 
Gordon."  Glai&e  t.  Ransom,  60  Cal.  595. 
So  the  Supreme  Court  of  North  Carolina 
held  the  following  unattested  writing  to 
be  a  will:  "It  is  my  wish  and  desire  that 
my  good  friend  and  relative.  Dr.  Joseph  B. 
Outlaw,  hare  all  my  property  of  every  de- 
scription. David  Outlaw."  Outlaw  v.  Hur- 
dle, 46  N.  O.  150.  The  same  court  in  a  much 
more  recent  case  held  that  a  letter  from 
the  testator  to  his  sister,  in  which  he  said, 
"If  I  die  or  get  Icllled  In  Texas,  the  place 
must  belong  to  you,  and  I  would  not  want 
you  to  sell  it,"  was  a  valid  will.  Alston  v. 
Davis,  118  N.  O.  202,  24  S.  O.  16.  There 
are  many  other  cases  to  the  same  effect 
Webster  v.  Lowe,  107  Ky.  293,  58  &  W.  1030 ; 
Jackson  v.  Jackson's  Adm'r,  6  Dana  (Ky.) 
267;  Succession  of  Ebrenberg,  21  La.  Ann. 
280,  90  Am.  Dec.  729;  Sullivan  v.  Estate, 
180  Pa.  342,  18  Atl.  1120;  Byera  v.  Hoppe, 
ei  Md.  206,  48  Am.  Rep.  89 ;  Covw  v.  Stem, 
67  Md.  449,  10  Atl.  281,  1  Am.  St  B^. 
406 ;  Gardner  on  Wills,  p.  69. 

The  evidence  proves  that  William  Arendt 
was  sincerely  attached  to  his  wife,  and  the 
language  of  this  letter  to  her,  written  under 
the  shadow  of  impending  death,  shows  In  our 
opinion  that  it  was  testamentary  In  charac- 
ter and  intended  to  direct  the  disposition  of 
bis  property  after  bis  death,  and  we  are  of 
the  opinion  that  the  circuit  court  properly 
flo  held.  As  to  the  question  of  his  sanity, 
tbere  is  very  little  to  show  Insanity  beyond 
the  fact  that  be  became  estranged  from  his 
brothers  and  afterwards  committed  suicide 
for  what  seems  a  very  trifling  cause.  Num- 
bers of  his  friends  and  acquaintances  testi- 
fy that  he  never  at  any  time  exhibited  signs 
of  insanity,  but  acted  at  all  times  up  to  his 
death  as  a  man  of  sound  Judgment  and  rea- 
son might  l>e  expected  to  act  The  finding  of 
the  Jury  on  this  question  we  believe  was 
correct  The  instructions  of  the  court  on 
this  point  as  well  as  those  instructions  re- 
fused by  him,  were  somewhat  lengthy.  But 
we  have  read  them  carefully,  and  find  no 
prejudicial  error. 

On  the  whole  case  we  are  of  the  opinion 
that  the  Judgment  should  be  affirmed.  It 
Is  BO  ordered. 


Bx   parte   MHRRITT. 

(Supreme  Oonrt  of  Arkansas.     Oct  1,  1906.) 

Statdtes— RiFXAir-UNOONSTrrunoiiALiTT  of 
Repeaxjno  Act. 

Act  March  18,  1886  (Acta  1885,  p.  68; 
Kirby's  Dig.  i  6876),  provides  for  the  collec- 
tion of  a  state  tax  on  hawkers  and  peddlers, 
and  section  6881  makes  it  a  misdemeanor  to 
engage  in  such  boaineas  without  baying  paid 


the  tax.  Act  April  29, 1901  (Acts  1901,  p.  241; 
Kirby's  Dig.  S  6886),  relating  to  county  taxa- 
tion, provides  tliat  any  person,  either  as  owner, 
manufactnrer,  or  agent  who  without  a  license 
from  the  county  clerk,  to  l>e  issued  after  pay- 
ment of  a  specified  sum  into  the  county  treas- 
ury, travels  and  peddles  certain  specified  articles, 
shall  be  deemed  guilty  of  a  misdemeanor,  but 
that  it  shall  not  apply  to  resident  merchants. 
Held,  that  the  latter  statute,  being  nnconstitn- 
tlonai,  does  not  repeal  section  ^76. 

[EJd.  Note. — For  cases  in  point  see  voL  44, 
<3ent  Dig.  Statutes,  |  244.] 

Oertiomri  to  Union  Chancery  Oonrt;  B.  O. 
Mahoney,    Chancellor. 

Certiorari  by  the  state,  on  the  relation  of 
the  Attorney  General,  to  quash  a  Judgment  of 
the  chancery  court  of  Union  county  die- 
charging  on  habeas  corpus  one  J.  H.  Merritt 
who  had  l>een  fined  before  a  Justice  of  the 
peace  for  a  vtolation  of  Ellrby's  Dig.  |  6876. 
Reversed  and  quashed. 

Tbe  Attorn^  General  by  certiorari  seeks 
to  quaah  the  Judgment  of  the  chancery  court 
of  Union  county.  Tbe  petition  sets  up  that 
(me  J.  H.  Merritt  was  duly  fined  by  a  Justice 
of  the  peace  In  Monroe  county.  Ark.,  in  tbe 
sum  of  ISO  for  violating  the  provisions  of 
section  6876,  Kirby's  Dig.  That  afterwards 
Merritt  was  discliarged,  on  a  writ  of  habeas 
corpus,  by  the  chancery  court  of  Union  coun- 
ty, on  the  ground  that  the  act  of  1901  (sec- 
tion 6886,  Kirby's  Dig.)  repealed  section  6876 
of  tbe  Digest  The  Atttomey  General  set 
out  a  copy  of  the  proceedings  before  the  Jus- 
tice and  tbe  chancellor,  and  asks  that  the 
findings  of  tbe  chancellor  be  reviewed,  etc. 

Robt  L.  Rogers,  Atty.  Gen.,  for  appellant 
J,  H.  Merritt  pro  se. 

WOOD,  J.  The  only  question  Is,  was 
section  6876  of  the  Digest  repealed  l>y  the 
act  of  April  29,  1901  (section  6886,  Kirby's 
Dig.)?  We  held  in  Ex  parte  Deeds,  75  Ark. 
642,  87  S.  W.  1030,  that  the  act  of  April  29, 
1901  (Acts  1901,  p.  241),  was  unconstitutional. 

The  Judgment  of  the  Union  chancery  court 
is  therefore  reversed,  and  quashed. 


FEW  V.   MITCHELL. 

(Supreme  Court  of  Arkansas.     Oct  8,  1906.) 

Landlobd  and  Terart— Landlobdb'  Luns— 
RiORTS  OF  Thibd  Pabties. 

Under  Kirby's  Dig.  {{  5032,  5033,  a  land- 
lord's lien  is  only  for  rent  and  advances  for 
necessary  money  supplies,  and  cannot  be  extend- 
ed to  include  damages  for  neglect  of  the  crop 
and  rental  value  of  lands  not  cultivated,  in 
violation  of  the  lease,  as  against  the  inter- 
vening rights  of  a  third  party,  who  baa  a  crop 
mortgage  for  supplies  furnished  the  tenant 

Appeal  from  Lee  Chancery  Court;  .Bdw.  D. 
Robertson,  Chancellor. 

Action  by  W.  T.  Few  against  J.  R.  Mitch- 
ell. From  a  Judgment  in  favor  of  Mitchell, 
Few  appeals.    Afiirmed. 

W.  A.  Compton,  for  appellant  H.  F.  Bole- 
son,  for  appellee. 
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Hllilj,  C.  J.  Few  rented  land  to  Wilson 
and  Reese  who  were  to  cultivate  it  in  cotton 
and  com  for  one-lialf  of  the  crop.  Mitchell 
took  a  crop  mortgage  from  Wilson  and  Reese 
for  supplies  fnmislied  ttiem.  Ttie  tenants 
failed  to  properly  cultivate  ail  the  land  and 
gather  the  crop  and  Few  took  possession  of 
the  crop  and  gathered  it,  and  this  Is  a  con- 
test between  him  and  Mitchell  over  it 

The  first  contention  Is  that  Few  should 
have  been  allowed  one-half  of  the  expenses 
of  gathering  the  crop,  but  the  chancellor's 
finding  in  effect  gave  him  that  and  more  and 
be  has  no  complaint  on  that  score.  The 
other  contentious  are  for  damages  against 
the  tenants  claimed  to  be  prior  to  the  mort- 
gagee's rights.  Few  contends  for  $50  dam- 
ages for  neglect  of  the  crop  and  for  rental 
value  of  lands  not  cultivated  in  violation 
of  the  contract,  and  for  other  sums  for  viola- 
tions of  the  contract  The  landlord's  lien 
is  primarily  for  rent  alone  and  has  been  ex- 
tended by  statute  to  advances  of  necessary 
supplies,  money,  etc.  Klrby's  Digest  iS  5032, 
5033.  It  cannot  be  extended  beyond  the 
terms  of  the  statute  and  the  claims  here 
asserted  are  not  within  the  statute.  The 
right  of  a  third  party  has  intervened,  and 
he  can  demand  that  his  mortgage  be  given 
priority  over  other  claims  'which  do  not  fall 
within  the  statute.  The  chancellor  had  a 
correct  view  of  the  law,  and  bis  findings 
of  fact  are  sustained  by  a  preponderance 
of  the  evidence. 

Affirmed. 

Mcculloch,  J.,  not  participating. 


NBELT  V.  BLACK. 
(Supreme  Court  of  Arkansas.     Oct  8,   1906.) 

1.  MoRTQAOia— Trahsfeb  or  Peopebty— As- 
sumption or  Deut  bt  Pubchaseb. 

Where  the  maker  of  a  promissory  note 
secured  by  mortgage  sells  the  mortgaged  prop- 
erty to  a  purchaser  who  assumes  the  debt,  a 
ttiird  person  has  the  right  to  purchase  the  note 
and  to  enforce  it  either  by  foreclosing  the  mort- 
gage or  by  suit  against  the  maker,  the  maker's 
remedy  not  being  to  compel  a  foreclosure  and 
deficiency  judgment  against  his  vendee,  but 
by  proceeding  in  equity  to  compel  the  vendee 
to  pay  the  mortgage  according  to  his  undertak- 
ing. 

[Bid.  Note.— For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Mortgages.  §  1148.] 

2.  Bills    and   Notes  —  Actions  —  Defenses 
Against  Indobsee. 

That  the  indorsee  of  a  note  secured  by 
mortgage  procured  the  vendee  of  the  mortgaged 
property  who  had  assumed  the  debt,  to  pur- 
chase it  for  him,  is  no  defense  to  an  action 
by  the  indorsee  against  the  maker,  the  only  de- 
fense in  such  case  being  payment  by  the  maker 
or  by  the  vendee  of  the  mortgaged  property. 

3.  Saub  —  Bona  Fide  Pukcbaseb  —  Indobbb- 
UENT  Wixnotrr  Recoubse. 

That  a  note  is  transferred  by  indorsement 
without  recourse  does  not  deprive  the  indorsee 
of  his  rights  as  an  innocent  purchaser. 

[Ed.   Note. — For   eases   in  point  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  t  800.] 


Appeal  from  Circuit  Court,  LltUe  River 
County;  James  S.  Steele,  Judge. 

Action  by  K.  B.  Neely  against  W.  A.  Black. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.    Reversed  and  remanded. 

J.  T.  Cowling,  for  appellant  O.  T.  Wlngo, 
B.  J.  Stuart,  and  L.  A.  Byrne,  tor  appellee. 

BATTLE,  J.  K.  B.  Neely  brought  this  ac- 
tion against  W.  A.  Black  on  a  promissory 
note  executed  by  the  defendant  to  the  Crea- 
ton  Loan  &  Trust  Company  for  tbe  sum  of 
$400,  and  assigned  by  the  payee  to  plaintiff, 
alleging  that  the  note  was  unpaid.  Tbe  de- 
fendant answered  and  admitted  that  he  ex- 
ecuted the  note,  and  alleged  that  the  payment 
of  the  note  was  secnred  by  a  mortgage  on 
lands  in  the  county  of  Adair  and  state  of 
Iowa,  executed  by  himself  and  wife;  that 
"at  tbe  time  of  its  execution  defendant  was 
Indebted  to  one  3.  R.  Barcroft  of  Iowa  in  tbe 
sum  of  $630,  evidenced  by  a  note  then  past 
due;  that  immediately  preceding  the  28tta 
day  of  March,  1900,  defendant  and  Barcroft 
agreed  upon  a  settlement  in  which  Barcroft 
agreed  to  take  said  land  at  $30  per  acre  and 
in  payment  therefor  to  surrender  said  note 
of  $636.  and  assume  and  pay  tbe  note  and 
coupons  sued  on  herein;  that  after  comput- 
ing Interest,  these  amounts  overpaid,  by  $38. 
the  sum  to  be  paid  for  tbe  land,  and  that  the 
defendant  thereupon  paid  that  amount  to 
Barcroft  in  cash  and  executed  and  delivered 
to  bim  a  deed  to  the  land  subject  to  tbe  mort- 
gage and  debt  due  to  the  Creston  Loan  A 
Trust  Company;  that  daring  the  year  1900, 
and  in  conformity  with  bis  said  undertaking. 
Barcroft  paid  off  the  note  to  the  Creston  Loan 
&  Trust  Company,  both  principal  and  Inter- 
est and,  colluding  with  tbe  plaintiff  to  de- 
fraud the  defendant  and  compel  him  to  pay 
tbe  note  twice,  he  procured  tbe  Creston  Loan 
&  Trust  Company  to  indorse  tbe  note  in 
blank  without  recourse  and  surrender  it  to 
him  in  order  that  it  might  be  used  in  pur- 
suance of  an  agreement  between  plaintiff 
and  Barcroft  as  a  basis  for  this  suit  He 
denied  that  plaintiff  is  an  innocent  hold- 
er and  tbe  owner  of  the  note,  and  that  he 
paid  value  therefor  before  maturity,  and 
averred  that  Barcroft  furnished  the  money  to 
pay  to  the  Creston  Loan  &  Trust  Company, 
that  plaintiff  never  bad  any  Interest  tbwein. 
Defendant  further  stated  that  he  la  a  citi- 
zen of  Little  River  county,  Aric.;  that  plaintiff 
is  a  citizen  of  Iowa,  in  which  state  the  land 
is  situated;  that  Barcroft  purchased  the  land 
subject  to  tbe  mortgage  or  deed  of  trust  and 
assumed  the  payment  thereof;  that  Barcroft, 
or  his  legal  representatives,  are  in  possession 
of  the  land  and  the  rents  and  profits  thereof; 
that  the  land  Is  worth  greatly  In  excess  of 
the  note  sued  on,  and  is  locally  accessible  to 
plaintiff,  but,  by  reason  of  the  conspiracy  and 
understanding  between  Barcroft  and  plaintiff 
to  defraud  defendant  plaintiff  refused  to  pro- 
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ceed  against  tbe  land,  well  knowing  that  if 
he  shonld  attempt  to  do  so  it  would  be  made 
to  appear  that  the  money  paid  to  the  Greston 
Loan  &  Trust  Company  was  furnished  by 
Barcroft  and  plaintiff  had  no  valuable  inter- 
est therein;  that  defendant  is  willing  and 
ready  to  pay  on  the  note  any  balance  remain- 
ing after  a  sale  of  the  land,  if  it  should  be 
made  to  appear  that  plaintiff  was  entitled 
thereto;  that,  it  this  snit  proceeds  to  Judg- 
ment and  defendant  has  to  pay  the  Judgment, 
be  will  be  without  any  adequate  remedy  to 
protect  his  rights  and  subject  the  land  to  the 
payment  of  the  debt 

"Prayed  that  the  matter  be  transferred  to 
equity,  that  plaintiff  be  required  to  surren- 
der and  cancel  the  note,  or.  If,  in  the  opinion 
of  the  court,  plaintiff  has  any  legal  and  pe- 
cuniary interest  In  the  note,  that  he  be  re- 
quired to  prosecute  and  exhaust  his  claim 
against  the  land  before  proceeding  in  this  ac- 
tion," 

Fialntiff  replied  to  defendant's  answer  and 
denied  that  Barcroft  assumed  or  agreed  to 
pay  the  note  sued  on  or  that  the  same  was 
paid  by  him  or  any  one  else,  and  that  there 
was  any  fraud  or  collusion  In  the  purchase  of 
the  note,  or  that  any  part  of  the  purchase 
money  was  furnished  by  Barcroft;  and  al- 
leged that  he  purchased  and  paid  for  the 
note  with  his  own  money.  In  good  faith,  and 
before  the  maturity  thereof. 

There  are  only  two  issues  in  the  case,  and 
they  are:  Did  Barcroft  assume  the  payment 
of  the  note?  Did  he  pay  it  and  cause  it  to  be 
transferred  or  assigned  to  another? 

The  note  is  payable  to  the  order  of  the 
Creston  Loan  &  Trust  Company,  on  the  1st 
day  of  April,  1903,  at  its  office  in  Creston, 
Iowa,  and  was  assigned  by  the  payee  to 
plaintiff  without  recourse  upon  it 

Plaintiff  testified  that  he  authorized  X  R. 
Barcroft  to  negotiate  for  the  purchase  of  the 
note,  which  he  did,  and  purchased  it;  and 
that  be  furnished  Barcroft  with  $424.60  to 
pay  for  the  note,  and  received  It  In  return. 

Defendant  testified  that  he  sold  the  land 
mortgaged  to  the  Creston  tioan  &  Trust  Com- 
pany to  J.  R.  Barcroft  at  and  for  the  price 
of  $1,200,  and  received  therefor  his  note  held 
by  Barcroft  for  $836.38,  less  $36.38  unpaid 
thereon,  leaving  $800;  and  for  the  remaining 
$400  of  the  $1,200  Barcroft  assumed  the  pay- 
ment of  the  note  sued  on;  and  that  he  con- 
veyed the  land  to  the  purchaser  by  deed  In 
which  be  recites  that  he  received  therefor  $1,- 
200,  and  covenants  that  it  is  free  from  all 
Incumbrances,  except  the  mortgage  to  the 
Creston  Loan  &  Trust  Company. 

The  correspondence  between  the  Creston 
Loan  &  Trust  Company  and  Barcroft,  In  re- 
lation to  the  transfer  of  the  note,  was  read 
as  evidence.  It  was  commenced  by  the  for- 
mer writing  to  the  latter  that  the  interest 
dne  on  the  note  had  not  been  paid,  and  that 
it  Is  informed  that  he  owns  the  land  mort- 
gaged to  It  and  if  so,  to  send  a  draft  to  It 


for  the  same.  Barcroft  replied  that  be  did 
not  assume  payment  of  the  note,  and  says: 
"I  purchased  the  land  on  representations  that 
I  find  to  be  entirely  false.  I  will  find  you 
a  purchaser  for  the  note  who  will  take  it  at 
its  face  and  interest  under  an  IndiMrsement 
without  recourse.  While  this  may  not  be  de- 
sirable to  the  holder,  I  think  it  will  be  the 
.cheapest  and  best  for  him,  all  things  consid- 
ered. I  will  send  you  draft  under  this  prop- 
osition If  you  will  send  the  note  lnd(H'Bed 
without  recourse  In  blank  to  the  Citizens'  Na- 
tional Bank,  Des  Moines,  Iowa.  It  will  be 
less  trouble  and  cheaper  to  have  my  litiga- 
tion with  bim  if  the  note  Is  held  by  someone 
here.  I  have  already  arranged  with  one  to 
buy  the  note.  He  will  furnish  the  money 
when  the  note  is  sent  as  directed."  This 
letter  was  followed  by  others  in  which  Bar- 
croft sent  a  draft  to  the  company  for  the 
amoimt  of  the  note  and  informed  it  that  it 
was  not  sent  in  payment  but  for  the  purchase 
of  the  note,  that  "the  money  was  received 
from  another,"  and  that  the  note  was  not  to 
be  canceled,  "but  assigned  In  blank  without 
recourse  and  sent  to"  him.  This  corres- 
pondence was.  read  as  evidence  to  the  Jury, 
over  the  objections  of  the  plaintiff,  but  as 
the  objection  is  not  urged  in  the  brief,  we 
consider  It  waived. 

Over  the  objections  of  the  plaintiff  the 
conrt  gave  the  following,  among  other,  in- 
structions to  the  Jnry: 

"No.  5.  You  are  instructed  that  the  assign- 
ment in  blank,  without  recourse  of  an  obli- 
gation for  the  payment  of  money.  Is,  in  legal 
effect  only  a  quitclaim  of  the  debt  and  the 
one  who  takes  such  an  assignment  cannot 
claim  the  rights  of  an  innocent  purchaser,  so 
If  in  this  case  you  find  that  the  plaintiff  ac- 
cepted a  transfer  of  the  mortgage  bond  In 
question  without  recourse,  these  facts  were 
sufficient  to  put  him  upon  inquiry  as  to  the 
nature  of  the  transaction,  and  he  will  be  held 
to  a  knowledge  of  all  the  facts  connected 
with  this  transfer," 

The  Jury  returned  a  verdict  in  favor  of 
the  defendant  and  the  plaintiff  appealed. 

Appellant  had  the  right  to  purchase  tbe 
note  sued  on.  Having  purchased  It  he  had 
the  right  to  enforce  the  payment  of  it  by  su- 
ing Black,  the  maker,  recovering  Judgment 
against  him  for  the  amount  thereof,  and  su- 
ing out  an  execution  and  causing  the  same 
to  be  executed,  or  by  foreclosing  the  mort- 
gage. Fitzgerald  v.  Beebe,  7  Ark.  310;  Ben- 
jamin V.  Loughborough's  Adm'r,  81  Ark.  210. 
Black  cannot  and  could  not  compel  tbe  Cres- 
ton Loan  &  Trust  Company,  or  Neely,  to 
foreclose  the  mortgage  so  as  to  subject  the 
land  to  the  payment  of  the  debt  and  Bar- 
croft, if  he  assumed  the  debt  to  a  Judgment 
for  any  deficiency,  but  he  could  have  proceed- 
ed in  equity  to  compel  Barcroft  if  he  as- 
sumed it  to  pay  off  the  mortgage  according 
to  his  undertaking.  Marsh  v.  Pike,  10  Paige 
(N.  X.)  593;    Cornell  v.  Prescott  2  Barb. 
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If  Neely  purchased  the  note,  he  bad  the 
Tight  to  bring  and  maintain  this  action,  tin- 
tess  Blade  or  Barcroft  had  paid  It  The 
«nly  defense  against  the  action  is  payment. 
That  is  the  only  act  that  will  absolve  Black 
from  the  obligation  to  pay  It  to  the  owner 
thereof.  The  fact  that  Neely  procnred  Bar- 
croft to  purchase  the  note  for  him,  and 
Barcroft  did  so  and  paid  for  the  same  with 
«aoney  Neely  furnished  him  for  that  pur- 
pose, will  not  affect  Neely's  right  to  collect 
it  So  the  Instruction  given  over  the  objec- 
tions of  appellant  should  not  have  been 
given.  It  was  inapplicable  and  calculated 
to  mislead  the  Jury;  and  it  Is  not  correct 
As  said  in  Virginia,  by  Oreen,  J.:  "An 
4ndor8ement  without  recourse  Is  not  out  of 
the  due  course  of  trade.  The  security  con- 
tinues negotiable,  notwithstanding  such  an 
indorsemoit  Nor  does  such  an  indorsemmt 
Indicate,  in  any  case,  that  the  parties  to  it 
«re  conscious  of  any  defect  in  the  securi^, 
or  that  the  indorsee  does  not  take  it  on 
the  credit  of  the  other  party  or  parties  to 
the  note.  On  the  contrary,  he  takes  it 
solely  on  their  credit  and  the  indorser  only 
«bows  thereby  that  he  is  unwilling  to  make 
himself  responsible  for  the  payment."  1 
Daniel  on  Negotiable  Instruments  (5th  Bd.) 
{  700,  and  cases  cited. 

If  Neely  purchased  the  note  and  it  was 
transferred  to  him  in  blank,  he  had  the  right 
to  fill  the  blank  with  his  own  name  and 
thereby  make  the  transfer  to  himself  com- 
{)lete.    Edwards  v.  Scull,  11  Ark.  S2S. 

Reverse  and  remand  for  a  new  trial. 


BOFF,  Tax  Collector,  v.  KBNNEFICK-HAM- 
MOND    CO. 

{Supreme  Coart  of  Arkansas.     July  23,  190& 
Rehearing  Denied  Oct  8,  1006.) 

Taxation— Pkbson  At  Pbopbbtt— Plac*. 

Kirby's  Dig.  §g  6873,  6913,  provide  that 
all  property,  whether  real  or  personal,  shall  be 
subject  to  taxation,  except  property  exempted 
by  the  Constitution,  and  snail  be  assessed  in  the 
name  of  the  person  who  Is  the  owner  on  the 
'first  Monday  In  June  of  the  year  in  which  the 
assessment  was  made.  Sections  6966,  6968, 
'declare  that  if  the  person  whose  dut7  it  is  to 
make  out  a  statement  of  personal  property 
falls  or  refuses  to  do  so,  the  assessor  shall  make 
return.  Held,  that  where  plaintiffs,  who  were 
nonresidents  of  the  state,  brought  certain  rail- 
road construction  appliances  witliin  a  county 
temporarily  for  the  construction  of  a  railroad 
roadbed,  such  property  was  not  in  transit,  but 
had  a  situs  within  such  county,  and  was  subject 
to  taxation  there. 

[Bd.  Note.— For  cases  in  point  see  vol.  45, 
Cent  Dig.  Taxation,  §  201.1 

Appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Suit  by  the  Kenneflck-Hammond  Company 
Against  D.  A.  Eoff,  as  collector  of  taxes  of 


peals.    Reversed.    Complaint  dismissed. 

6.  J.  Cramp  and  Oarner  Fraser,  for  ap- 
pellant   Pace  &  Pace,  for  appellee. 

BATTLE),  J.  The  assessor  of  Boone  oonnty 
listed  and  assessed  for  taxation  for  1903  the 
following  property  of  Kenneflck-Hammond 
Company:  14  horses,  88  mules,  75  wagons, 
17  boilers,  2  light  plants,  2  air  compressors, 
harness,  and  blacksmith  tools,  valuing  the 
boilers,  light  plants,  air  compressors,  harness, 
and  blacksmith  tools,  in  the  aggregate,  at 
$20,670.  This  porperty  was  situated  in  Boone 
county  on  the  first  Monday  in  June,  1903 — 
how  long  before  and  bow  long  after  does  not 
appear.  It  was  used  by  Kenneflck-Hammond 
Company  in  the  construction  of  a  roadbed  for 
a  railroad  through  a  portion  of  Boone  oonntj, 
about  16  miles  in  length.  How  long  it  re- 
quired to  coifiplete  the  roadbed  was  not 
shown  at  the  bearing  of  this  cause.  Tlie 
taxes  of  1903  were  levied  upon  It  and  the 
collector  of  Boone  county  was  proceeding  to 
collect  the  same  when  he  was  restrained 
from  so  doing  by  an  order  made  by  the  chan- 
cellor of  the  Boone  chancery  court  upon  ap- 
plication of  Kenneflck-Hammond  Company, 
which  was  afterwards  made  perpetual  by 
the  court 

Kenneflck-Hammond  Company  was  a  part- 
nership composed  of  William  Kennefick  and 
F.  S.  Hammond,  and  they  were  citizens  and 
residents  of  the  state  of  Missouri  before,  on, 
and  after  the  first  Monday  in  June,  190S. 

In  Pullman's  Palace  Car  Company  ▼.  Oom- 
monwealth  of  Pennsylvania,  141  U.  8.  18, 
11  Sup.  Gt  876,  35  L.  Ed.  618.  Mr.  Jnstlce 
Gray,  speaking  for  the  court  said: 

"No  goieral  principles  of  law  are  better 
settled,  or  more  fundamental,  than  that  the 
legislative  power  of  every  state  extends  to  all 
property  within  its  iMrders,  and  that  only  so 
far  as  the  comity  of  that  state  allows  can 
such  property  be  affected  by  the  law  of  any 
other  state.  The  old  rale,  expressed  In  the 
maxim  'Mobllla  sequuntur  personam,'  by 
which  personal  property  was  regarded  as 
subject  to  the  law  of  the  owner's  domicile, 
grew  up  in  the  Middle  Ages,  when  movable 
property  consisted  chiefly  of  gold  and  Jewels, 
which  could  be  easily  carried  by  the  owner 
from  place  to  place,  or  secreted  In  spots 
known  only  to  himself.  In  modern  times, 
since  the  great  Increase  in  amount  and  variety 
of  personal  property,  not  immediately  con- 
nected with  the  person  of  the  owner  that  rule 
has  yielded  more  and  more  to  the  lex  situs, 
the  law  of  the  place,  where  the  property  1< 
kept  and  used.    •    •    • 

"For  the  purposes  of  taxation,  as  has  been 
repeatedly  affirmed  by  this  court  personal 
property  may  be  separated  from  Its  oynet, 
and  may  be  taxed,  on  its  account  at  tlie 
place  where  it  la,,  although  not  the  place  of 


tie  statutes  of  this  state  provide  that 
property,  whether  real  or  personal,  In 
state  •  •  •  ahall  be  subject  to  taxa- 
,"  except  property  exempted  by  the  Oon- 
itlon,  of  which  the  property  In  que^ion 
>t  a  part  Personal  property  must  be  as- 
ed.  tn  the  name  of  the.  person  who  waa 
owner  on  the  first  Monday  In  June  In  the 
:  In  which  the  assessment  was  made. 
it's  Dig.  fi  6878,  6913.  And  In  all  cases 
rbicb  It  Is  necessary  for  the  assessor,  "In 
iegnence  of  the  sickness  or  absence  of  the 
!on  whose  duty  It  Is  to  make  out  a  state- 
it  of  personal  property"  or  his  refusal  to 
K>  "to  ascertain  the  several  Items  and  the 
le  tbereof,"  the  assessor  may  do  so  and 
ce  return  thereof  from  the  best  Informa- 
.  he  can  get  Klrby's  Dig.  §g  6966,  6968. 
at  plaintiffs  Insist  that  the  property  was 
be  state,  at  the  time  It  was  assessed,  tem- 
irily;  that  it  had  not  been  Incorporated 
md  become  a  part  of  the  proi>erty  of  the 
x;  bad  not  gained  a  sltoa  here,  but  was 
transltn,  and  not  subject  to  taxation  In 
I  state.  Tangible  personal  property  of  a 
iresldent,  In  transit.  Is  not  subject  to  lo- 
taxatlon  In  the  state  In  which  It  may  be 
iporarily.  But  when  does  property  cease 
be  in  transit  and  become  of  such  prema- 
icy  as  will  Justify  taxation  In  Its  new 
18?  It  cannot  always  be  In  transit 
n  Kelley  v.  Rhodes  (Wyo.)  61  Pac.  698, 
U  R.  A.  694,  76  Am.  St  Rep.  901,  the 
aintlff,  who  was  a  resident  and  citizen 
the  state  of  Kansas,  was  the  owner  of 
tain  sheep,  numbering  about  10,000  head, 
ich,  on  or  abont  October  29,  1895,  were  In 
comity  of  Laramie,  In  the  state  of  Wyo- 
ig,  in  charge  of  an  agent,  who  was  driving 
I  transporting  them  throngh  the  state  of 
'omlng  from  Utah  to  Nebraska.  In  driv- 
:  the  she^  it  was  the  practice  to  permit 
m  to  spread  out  at  times  In  the  neighbor- 
>d  of  a  quarter  of  a  mile,  and  while  being 
driven  to  graze  over  land  of  that  width," 
1  they  were  maintained  solely  In  that 
y.  They  were  driven  across  Wyoming 
the  purpose  of  shipment,  and  were  not 
>ught  Into  the  state  for  the  purpose  of 
ng  maintained  permanently  therein.  The 
>e  consumed  In  driving  the  sheep  through 
romlng  was  from  six  to  eight  weeks,  and 
!  distance  traveled  was  about  500  miles, 
or  shipment  purposes.  It  was  not  necessary 
t  the  sheep  should  be  driven  Into  Wyoming, 
a  the  railroad  over  which  they  were 
Ipped  could  be  reached  from  the  point 
)m  which  they  were  first  driven  by  travel- 
;  a  less  distance  than  was  required  to 
ive  them  to  any  point"  in  Wyoming.  The 
estlon  was,  were  the  sbeep  subject  to  taza- 
in  while  In  Wyoming?  The  Supreme  Court 
Wyoming  held  that  they  were.  The  court 
Id:  "We  are  of  the  opinion,  therefore, 
at,  in  determining  the  purpose  and  the 


sitlon  that  an  owner  of  live  stock.  If  not  other- 
wise disobedient  to  the  law  and  observant 
of  the  police  regulations  of  the  state,  has  the 
right  to  transport  them  to  market  by  driving 
on  foot  as  well  aa  by  ralL  Strictly  speak- 
ing, they  will  be  In  transit  by  the  one  method 
as  much  as  by  the  other.  If,  however,  the 
purpose  of  such  owner  Is  not  alone  that  of 
transportation,  but  comprehends  also  that  of 
grazing  and  feeding  them  upon  the  natural 
grasses,  which  Is  their  natural  sonrce  of  sus- 
tenance, not  aa  a  mere  necessary  Incident  of 
the  travel,  but  as  one  of  the  purposes  of  such 
movement,  they  would  not  come  within  the 
mle  which  exempts  personal  property  In 
transit  from  taxation." 

This  case  (Kelley  v.  Rhodes)  was  taken 
to  the  Supreme  Court  of  the  United  States, 
and  the  Judgment  therein  was  reversed  on  the 
ground  that  the  sbeep  were  property  engaged 
in  Interstate  commerce.  Kelley  v.  Rhodes, 
188  U.  S.  1,  28  Sup.  Ct  259,  47  L.  Ed.  359. 
The  Supreme  Court  of  the  United  States 
said: 

"The  question  to  be  determined,  then.  Is 
whether  the  stock  of  the  plaintiff  was  brought 
Into  the  state  for  the  purpose  of  being  grazed 
at  the  time  it  was  assessed  for  taxation. 
*  •  •  Had  the  state  court  found  directly 
the  ultimate  fact  that  these  sheep  were 
brought  Into  the  stete  for  the  purpose  of  be- 
ing grazed,  such  finding  might  have  bound 
us;  but,  under  the  facts  actually  found  or 
agreed  upon,  we  are  at  liberty  to  inquire 
whether  they  support  the  Judgment 

"The  law  upon  this  subject,  so  far  as  It 
concerns  interference  with  Interstate  com- 
merce, is  settled  by  several  cases  In  this 
court,  which  hold  that  property  actually  in 
transit  Is  exempt  from  local  texation,  al- 
though If  it  be  stored  for  an  Indefinite  time 
during  such  transit,  at  least  for  other  than 
natural  causes,  or  lack  of  facilities  for  im- 
mediate transportation.  It  may  be  lawfully 
assessed  by  the  local  authorities." 

Again  It  says:  "The  question  turns  upon 
IJie  purpose  for  which  the  sheep  were  driven 
Into  the  state.  If  for  the  purpose  of  being 
grazed,  they  are  expressly  within  the  first 
section  of  the  act  (that  Is,  snbject  to  taxa- 
tion in  Wyoming).  But  if  for  the  purpose 
of  being  driven  through  the  state  to  a  mar- 
ket, they  would  be  exempt  as  a  subject  of 
interstate  commerce,  though  they  might  In- 
cidentally have  supported  themselves  In 
grazing  while  actually  In  transit" 

After  repeating  a  part  of  the  facts  It  says: 
"It  thus  appears  that  the  only  purpose 
found  for  which  this  herd  of  sheep  was  being 
driven  across  the  state  was  for  shipment, 
and  the  agreed  statement  (of  facts)  wholly 
falls  to  show  that  they  were  detained  at 
any  place  within  the  state  for  the  purpose 
of  grazing  or  otherwise.  As  they  consumed 
from  six  to  eight  weeks  In  traveling  about 
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600  miles,  or,  as  the  Supreme  Court  found, 
at  the  rate  of  about  9  miles  per  day,  it  does 
not  even  appear  that  tbey  loitered  unneces- 
sarily on  the  way.  As  they  required  sus- 
tenance on  the  journey,  and  could  obtain  it 
only  by  grazinsr.  It  would  appear,  though 
there  is  no  testimony  upon  that  point,  that 
they  could  hardly  have  been  driven  more 
rapidly  without  a  loss  of  flesh  during  the 
transit" 

The  doctrine  of  the  Wyoming  court  is  not 
questioned  by  the  Supreme  Court  of  the 
United  States,  but  the  difference  of  the  two 
courts  is  in  its  application  to  the  facts  in  the 
case.  As  Interpreted  by  the  latter  court  it 
is  applicable  and  should  control  in  the  case 
before  us. 

In  Fennell  ▼.  Pauley,  112  Iowa,  94,  83 
N.  W.  799,  the  plaintiff  was  a  resident  of 
the  state  of  Missouri  In  1895-06.  In  Decem- 
ber, '1895,  he  brought  Into  Fremont  county, 
in  Iowa,  202  head  of  cattle  for  feeding  pur- 
poses, and  kept  them  upon  land  owned  by 
him.  In  April,  1896,  the  cattle  were  taken 
back  to  the  state  of  Missouri.  The  court 
said:  "The  contention  is  that  this  property, 
belonging  to  a  nonresident  and  being  only 
temporarily  In  this  state,  was  not  taxable 
here.  Section  812,  Code  1873,  provides  that 
all  personal  property  shall  be  taxed  in  the 
name  of  the  owner  on  the  1st  day  of  January. 
That  property  of  this  nature  is  taxable 
is  fixed  by  sections  797-801;  and  section 
817  requires  personal  property  in  the  hands 
of  an  agent  to  be  listed  by  the  assessor.  Sec- 
tion 823  requires  the  assessor  to  return  all 
personal  property  found  In  his  township.  We 
understand  that  property  in  transit  through 
the  state  cannot  be  taxed  here,  nor  can  such 
as  belongs  to  a  nonresident,  which  is  here 
only  an  incident  of  its  transfer  elsewhere. 
To  give  the  right  to  assess  the  personal 
property  of  a  nonresident  found  within  this 
state,  it  must  be  located  here  with  some- 
thing like  permanency,  or  for  some  purpose 
other  than  merely  aiding  its  transit  *  •  * 
These  cattle  were  here  to  be  fed.  In  order 
to  increase  their  weight  and  value  for  mar- 
ket In  principle,  it  was  the  same  as  the 
Investment  of  money  in  this  state,  and  we 
cannot  see  why  they  should  not  be  taxed 
tiere."  To  the"  same  effect  see  Waggoner  v. 
Whaley  (Tex.  Civ.  App.)  50  S.  W.  154;  Har- 
desty  V.  Fleming,  67  Tex.  395. 

Griggsry  Construction  Company  v.  Free- 
man, 106  La.  435,  32  South.  399,  58  L.  R.  A. 
329,  is  a  case  like  this.  In  Louisiana  all 
property  In  that  state  Is  subject  to  taxa- 
tion, except  that  expressly  exempted  from 
taxation  by  law.  The  statutes  provide  that, 
in  case  the  taxpayer  fails  or  refuses  to  fur- 
nish a  list  of  his  property  within  the  time 
prescribed,  the  assessor  "shall  himself  fill  out 
the  list  from  the  best  information  he  can 
obtain."  "In  making  his  assessment  for 
the  year  1901  the  assessor  of  the  parish  of 
Natchitoches  called  upon  the  plaintiffs  agent 


to  furnish,  as  required  by  law,  a  list  of  Its 
property  situated  in  the  parish  and  subject 
to  taxation.  The  plaintiff  Is  a  Texas  corpora- 
tion, having  Its  domicile  at  Dallas,  Tex. 
It  operates  In  that  state  and  adjoining  states 
in  the  construction  of  dams,  dikes,  levees, 
railroad  beds,  and  other  earthwork,  and 
for  that  purpose  has  outfits,  consisting  of 
mules,  scrapers,  wagons,  commissary  store- 
goods,  tents,  etc.,  which  it  sends  to  the 
places  where  work  is  to  be  don&  At  the  tim» 
when  its  agent  was  thus  called  upon  by  the 
assessor,  plaintiff  was  doing  grading  work 
for  the  Texas  &  Pacific  Railroad  In  the 
parish  of  Natchitoches,  and  the  property 
sought  to  be  assessed  was  a  construction 
outfit  and  other  movables  necessary  or  con- 
venient In  the  doing  of  that  work.  The 
agent  questioned  whether  said  property  was 
liable  to  taxation  In  Louisiana,  and  asked 
for  time  to  consult  counseL  A  second  at- 
tempt was  made  to  get  from  the  agent  a  list 
of  the  property  of  plaintiff,  and,  this  second 
attempt  proving  equally  fruitless,  the  assess^ 
or,  as  required  by  law,  made  out  a  list  of  the 
property  as  best  he  could,  and  put  the  same 
on  his  roll.  Plaintiff,  falling  to  pay  the  tax 
thus  assessed,  the  tax  collector  proceeded 
to  enforce  payment  by  seizure  of  some  of  the 
mules  assessed,  and  i>lalntlff  brought  suit, 
enjoining  the  seizure."  Supreme  Court  of 
Louisiana  held  that  the  property  was  subject 
to  taxation  and  said:  "In  the  instant  case 
the  property  was  not  In  the  course  of  trans- 
portation, but  was  here  for  use  likely  to  be 
of  some  duration — possibly  a  full  year — and 
for  the  time  being  was  incorporated  In  the 
bulk  of  the  property  of  the  state.  It  was  dis- 
tinguishable from  the  rest  of  the  property 
of  the  taxing  district  in  no  respect  except 
the  Intention  of  the  owner  to  remove  It 
at  some  future  time  more  or  less  distant. 
Under  these  drcumstances  Its  situs  ap- 
proached nearer  to  permanency  than  did  that 
of  the  sheep  in  the  Wyoming  case,  or  that 
of  the  coal  In  Brown  v.  Houston,"  114  D.  S. 
633,  5  Sup.  Ct  1091,  29  L.  Ed.  257;  1  Whai^ 
ton  on  Conflict  of  Laws  (3d  Ed.)  {  80a,  and 
cases  cited. 

The  property  of  plaintiff  in  this  case  was 
not  In  transit  but  was  here,  chiefly.  If  not 
solely,  for  use  and  profit  and  was  subject 
to  taxation. 

Decree  is  reversed,  and  the  complaint  of 
appellees  Is  dismissed  for  the  want  of  equity. 


BBEKMAN  LUMBER  CO.  v.  KITTRELL. 

(Sapreme  Court  of  Arkansas.    Oct  8,   1906.) 

1.  Actions— JoiNDEK  or  Causks. 

Plaintiff,  in  writing,  contracted  to  plane 
lumber  for  defendants,  thev  to  famish  enough 
to  keep  bis  mill  going  at  full  capacity,  and  after 
expiration  of  the  time  limited  fOr  the  contract 
to  last,  without  any  extension  thereof,  they 
famished  him  lumber  to  plane,  and  which  he 
did  plane.    Held,  that  there  was  no  misjoinder 
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ling  after  expiration  of  the  written  con- 
:t ;  both  causes  of  action  arising  on  con- 
it  and  each  affecting  all  parties  to  the  ac- 

>AKTIES  —  Flaintut  —  AonoN  ON  CON- 

tA.cn. 
One  in  whose  name  a  contract  Is  made  mar 
thereon  in  his  own  name,  thongh  stating 

t  it  is  tor  the  benefit  of  another. 

3d.   Note. — For  cases  in  point,  see  vol.  37, 

t.  Dig.  Parties,  §8  4r-8.] 

?BiNOiPAi.  AND  Agent— Pboof  oj  Agenct. 
Agency  may  be  proved  by  testimony,  though 
by   the  declarations,  of  the  agent. 
Sd.   Note.— For  cases  in  point,  see  vol.  40, 
It.  Dig.  Principal  and  Agent,  i  39.] 

Pabties— Pbopeb  Pasties. 

The  testimony  of  one  suing  on  a  contract 
le  in  bis  own  name  that  his  wife  is  inter- 
td  therein  not  being  contradicted,  it  is  prop- 
though  not  necessary,  to  make  her  a  partj. 
Ekl.  Note.— For  cases  in_point,  see  vol.  37, 
It.  Dig.  Parties,  8$  13-17V&.] 

Dauaoks— Breach  or  Contbact— Loss  ot 

'BOFIT8. 

Plaintiff  having  contracted  to  plane  lam- 
for  defendants,   they   to  furnish  a  certain 

oant,  which  they  failed  to  do,  he  may  recover 

damages  the  profits  he  would  have  made  by 

nx  the  work. 

Bd.  Note.— For  cases  in  point,  see  voL   15, 

It.  Dig.  Damages,  H  74-77.] 

Same. 

Damages  for  breach  by  defendants  of  a 
itract  by  which  plaintiff  was  to  dress  Inm- 
'  for  them,  at  prices  ranging  from  $1  to  $3 
'  thousand  feet,  according  to  the  kind  of  lum- 
•  and  amount  of  work  to  be  done  on  it,  they 
'eeing  to  furnish  sufficient  lumber  to  keep  the 
ning  mill  plant  running  at  its  full  capacity, 
y  not  be  limited  to  what  the  profits  would 
re  been  had  defendants  furnished  lumber  for 
ping  only,  the  price  of  which  was  $1  pet 
)usand,  as,  if  this  had  been  done,  the  plant, 
ich  contained  planing  machines,  an  edger, 
i  a  resaw  machine,  could  not  have  been  run 
its  full  capacity. 
Same— Duty  to  Lessen  Injdby. 

Defendants,  in  an  action  for  breach  of  their 
Itract  to  furnish  lumber  to  plaintiff  to 
tne,  sufficient  to  keep  his  plant  going  at  its 
.1  capacity,  may  not  complain  that  he  made  no 
art  to  lessen  the  injury ;  he  being  under  no 
ty  to  buy  lumber  to  keep  the  mill  going,  and 
!y  having  objected  to  his  doing  work  for 
lers,  claiming  that  under  the  contract  he  most 
ine  for  them  exclusively. 
Gd.  Note. — For  cases  in  point,  see  vol.  16, 
nt.  Dig.  Damages,  fS  128-129.] 

TBIAI/— Readino  Instbuctionb  Tooetheb. 
At  the  request  of  plaintiff  in  an  action  for 
sach  of  defendants'  contract  to  furnish  him 
nber  to  plane,  which  they  agreed  to  do  "ex- 
it in  cases  of  delay  beyond  control  of"  de- 
adants,  the  court  instructed  that  such  clause 
sant  the  act  of  Qod  or  some  "calamity"  be- 
nd the  control  of  defendants.    For  defendants 

instructed  that  the  burden  of  proof  was  on 
iintiff  to  show,  not  only  that  they  had  failed 

furnish  the  lumber  as  required  by  the  con- 
act,  "but  also  that  such  failure  was  caused 
circumstances  not  beyond  the  control  of" 
fendants.  Held  that,  reading  the  instructions 
aether  the  word  "calamity"  would  be  under- 
uod  as  used  in  the  sense  of  "mischance"  or 
uisfortnne,"  and  so  would  not  be  misleading. 

Pleadihg— PiMNO  Reply  Dtjrino  Tbial. 

The  court  may  allow  the  filing  of  a  reply 

ftsr  evidence  was  introduced  by   plaintiff  to 


Cent.  Dig.  Pleading,  tt  834-S8&] 

Appeal  from  Oircuit  Cionrt,  Ashley  Coun- 
ty;  Z.  T.  Wood,  Judge. 

Action  by  L.  W.  Klttrell  against  tlie  Beek- 
man  Lumber  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

T.  M.  Hooker,  for  appellant  Bobt  E. 
Craig,  for  appellee. 

RIDDICK,  J.  This  is  an  action  on  con- 
tract, brought  by  W.  B.  Klttrell  for  the  use 
of  bis  wife,  L.  W.  Klttrell,  against  the  Beek- 
man  Lumber  Company,  to  recover  damages 
for  breach  of  contract  The  facts,  briefly 
stated,  are  as  follows:  W.  B.  Kittrell  is  tlie 
husband  of  L.  W.  Klttrell.  Mrs.  Kittrell  was 
in  1902  tlie  owner  of  a  planing  mill  plant 
located  in  Ashley  county.  The  Beekman 
Lumber  Company  of  Kansas  City,  Mo.,  was 
engaged  in  buying  and  shipping  lumber  in 
that  county.  In  that  .vear  W.  B.  Kittrell 
made  a  written  contract  with  the  Beekman 
Lumber  Company  by  which  he  agreed  to  dress 
lumber  for  that  company  for  certain  prices, 
named  in  the  contract,  ranging  from  $1  to  $3 
per  1000  according  to  the  kind  of  lumber  and 
the  amount  of  work  to  be  done  on  it.  The 
contract  contained  the  following  stipulation 
on  the  part  of  Klttrell:  "I  agree,  further- 
more, to  dress  lumber  exclusively  for  the 
said  Beekman  Lumber  Company,  except  in 
case  of  the  Inability  of  the  Beekman  Lum- 
ber Company  to  keep '  at  least  one  machine 
stocked,  and  such  custom  dressing  as  not 
to  interfere  with  the  interest  of  the  Beek- 
man Limiber  Company.  I  agree  also  to 
run  the  mill  at  its  full  capacity  eleven  hours 
a  day,  except  in  case  of  unavoidable  ac- 
cident said  capacity  to  be  at  least  15,000 
feet  per  day  of  eleven  hours."  On  the  part 
of  the  lumber  company  there  was  this  stipu- 
lation: "The  Beekman  Lumber  Company 
agrees  to  furnish  the  said  W.  B.  Kittrell 
sufficient  lumber  to  keep  said  planing  mill 
plant  running  at  its  full  capacity  during 
this  contract  except  in  cases  of  delay  be- 
yond control  of  the  said  Beekman  Lumber 
Company."  The  contract  provided  that  it 
should  last  four  months  from  May  24.  1902, 
allowing  the  lumber  company  the  privilege 
of  extending  it  to  January  1,  1903.  Tbs 
contract  was  not  extended,  tboueli  the  inm- 
ber  company  afterwards  furnished  lumber 
for  Kittrell  to  plane.  This  contract  was 
made  in  the  name  of  W.  B.  Kittrell,  but  he 
brought  this  suit  in  his  name  for  the  use 
and  benefit  of  his  wife,  L.  W.  Kittrell,  and 
testified  that  she  was  the  owner  of  the  prop- 
erty and  that  the  contract  was  made  for  her 
benefit 

The  complaint  contained  two  causes  of 
action  set  out  Id  different  paragraphs.  The 
first  paragraph  set  up  a  failure  of  the  de- 
fendant company   to   furnish   lumber    suffi- 


fallnre  plaintiff  allied  damages  in  tne  sum 
of  $1,720.28.  The  second  count  was  an  ac- 
tion to  recoTer  for  planing  lumber  done 
after  the  expiration  of  tbe  written  contract 
referred  to,  and  for  which  plaintiff  claimed 
the  sum  of  (314.95  as  due  and  unpaid. 
The  defendant  filed  a  demurrer  to  the  c(»n- 
plalnt  on  account  of  tbe  misjoinder  of  ac- 
tions, which  was  overraled.  It  also  filed 
an  answer  denying  the  material  allegations 
of  the  complaint  Tbe  plaintiff  recovered 
judgment  for  $925  on  the  first  count  in 
the  complaint,  and  for  ^14.86  on  the  sec- 
ond, with  Interest,  and  defendant  appealed. 
Tho'e  were  a  number  of  exceptions  saved 
to  mlings  of  tbe  circuit  court  at  the  trial, 
but  we  shall  notice  only  those  points  re- 
ferred to  In  the  brief  of  counsel. 

The  first  contaitlon  Is  that  there  was  ■ 
misjoinder  of  actions.  But  this  is  clearly 
not  tenable,  for  the  two  causes  of  actions 
sued  on  arose  on  contracts,  and  each  of 
them  affected  all  the  parties  to  the  action, 
and  under  our  statute  could  be  joined. 
Klrby's  Dig.  g  6009. 

Tbe  next  contention  Is  that  Mrs.  Klttrell 
could  not  bring  this  action  for  tbe  reason 
that  she  was  not  a  party  to  the  contract 
with  the  lumber  company.  But  tbe  suit 
was  brought  in  the'  name  of  W.  B.  Klttrell, 
for  tbe  use  and  benefit  of  Mrs.  Klttrell. 
As  the  contract  was  made  In  the  name  of 
W.  B.  Kittrell,  he  had  the  right  to  bring 
the  action  In  his  own  name,  even  though 
It  was  for  the  benefit  of  his  wife.  Klrby's 
Dig.  i  6002.  His  stating  that  the  acticm 
was  for  the  use  and  boieflt  of  Mrs.  Klttrell 
did  not  affect  the  rights  of  the  defendant 
company  nor  prejudice  it  In  any  way,  and 
furnishes  no  ground  to  reverse  the  judgment 
It  is  true,  as  counsel  for  appellant  says, 
that  in  an  action  against  a  principal  the 
declarations  or  admlBsions  of  the  agent  are 
not  competent  to  prove  the  agency;  but 
this  rule  does  not  refer  to  the  testimony 
of  the  agent  but  to  his  unsworn  declarations. 
An  agency  may  be  established  by  the  testi- 
mony of  an  agent  bb  well  as  that  of  any 
other  witness  who  has  knowledge  of  the 
facts.  The  testimony  of  Klttrell  that  his 
wife  was  the  owner  of  the  planing  mill 
and  Interested  in  tbe  contract  was  not  con- 
tradicted, and  It  was  therefore  not  Improp- 
er to  make  her  a  party,  though,  as  before 
stated,  it  was  not  necessary. 

The  circuit  judge  Instructed  tbe  jury  that 
if  the  defendant  could  have  furnished  a 
suflldent  quantity  of  lumber  to  have  kept 
the  planing  mill  plant  of  plaintiff  running 
at  its  full  capacity,  and  failed  to  do  so, 
the  plaintiff  was  entiUed  to  recover  such 
sum  as  the  evidence  shows  that  he  would 
have  earned,  had  the  defendant  performed 
its  contract  and  fiunished  such  lumber. 
Ck>unsel  for  defendant  contends  that  plain- 
tiff cannot  recover  for  loss  of  profits  in  a 


erroneous.  Tne  rule  m  reference  t»  zne 
recovery  of  profits  Is  thus  stated  in  a  re- 
c^it  work:  "The  recoveiy  of  profits  as  in 
the  case  of  damages  tor  the  breach  of  con- 
tracts in  geaeral  depends  upon  whether  such 
profits  were  within  the  comtemplation  of 
the  parties  at  the  time  tbe  contract  was 
made.  If  the  profits  are  such  as  grow  out 
of  the  contract  itself  and  are  the  direct  and 
Immediate  result  of  its  fulfillment  tbey. 
form  a  proper  Item  of  damages."  13  Cyc.  53^ 
64.  Such  damages  "must  be  certain  both  In 
their  nature  and  In  respect  to  the  cause  fron» 
which  they  proceed.  It  Is  against  the  pol^ 
icy  of  the  law  to  allow  profits  as  damagesr 
where  such  profits  are  remotely  connected 
with  the  breach  of  contract  alleged,  or  where 
tbey  are  speculative,  resting  only  upon  con- 
jectural evidence  or  the  individual  opinion 
of  parties  or  witnesses."  13  Oyc.  63;  Spen- 
cer Medldns  Ck>.  v.  Hall  (Ark.)  93  S.  W. 
986.  Now,  In  this  case  tbe  plaintiff  bad 
entered  into  a  contract  to  perform  certain 
work  for  the  defendant  which  lie  was  pre- 
vented from  doing,  as  the  jury  found,  by 
the  fault  of  the  defendant  and  we  are  of 
the  opinion  that  tbe  profits  which  tbe  evi- 
dence makes  reasonably  certain  that  plalntUT 
would  have  made  bad  defendant  carried 
out  its  contract  may  be  recovered.  Spencer- 
Medlclne  Co.  v.  Hall  (Ark.)  93  S.  W.  985. 

Again,  it  Is  said  that  the  prices  for  w<wk: 
to  be  done  in  finishing  the  lumber  varied 
from  |1  to  93  per  1000  feet  according  to 
the  kind  of  finishing  done,  and  that  defend- 
ant had  the  right  to  select  tiiis  work  and 
could  have  chosen  tbe  lowest  price.  But 
tbe  lowest  price,  (L  per  1000,  was  to  be 
charged  for  ripping,  and  defendant  would 
not  have  compiled  with  Its  contract  bad 
It  furnished  lumber  for  ripping  only.  The 
contract  required  that  except  in  cases  of 
delay  beyond  its  control,  it  should  fotnisb 
sufficient  lumber  to  keep  tbe  planing  mill 
plant  running  at  its  full  capacity.  Now^ 
the  plant  included  two  planing  machines,, 
besides  an  edger  and  resaw  machine,  and 
it  is  evident  that  this  plant  could  not  have 
been  run  at  Its  full  capacity  if  lumber  Iiad 
been  furnished  for  ripping  only;  for  tbe- 
planing  machines  would  have  been  left  with 
nothing  to  do.  The  main  purpose  of  tbe 
contract  was  to  dress  lumber,  and  plaintiff 
testified  that  the  average  price  under  tbe 
contract  for  the  lumber  actually  furnished 
by  defendant  was  $2.46  per  1000.  He  al- 
so testified  that  on  the  whole  contract  de- 
fendant was  over  800,000  feet  short  on 
the  lumber  to  be  furnished,  and  tbe  amount 
of  the  verdict  shows  that  the  Jury  did 
not  allow  much  over  $1.60  per  1000  for 
this  shortage.  Judging  from  the  evidence 
this  amount  was  not  excessive. 

Again,  It  Is  said  that  it  was  tbe  duty  or 
tlie  plaintiff  to  lessen  the  Injury  and  that  be 
should  have  purchased  lumber  to  keep  bis- 


Aik.) 


UETEB  V.  JENEINa 


plant  nmnlng.  Bnt  there  -was  no  contract  to 
purchase  lumber,  and  it  was  no  part  of  plain- 
tiff's duty  to  do  so.  It  Is  true  that  he  should 
not  have  allowed  his  plant  to  remain  idle  if 
he  could  have  obtained  work  for  it  to  do. 
Plaintiff  testified  that,  when  defendant  failed 
to  furnish  sufficient  lumber,  he  did  make  an 
effort  to  obtain  lumber  from  other  parties, 
and  obtained  some,  but  that  defendant  object- 
ed, and  claimed  that  imder  the  contract  plain- 
tiff must  dress  lumber  exclusively  for  defend- 
ant, and  that,  on  account  of  this  objection, 
plaintiff  made  no  further  effort  to  obtain 
lumber  from  other  parties.  If  defendant  ob- 
jected to  plaintiffs  dressing  lumber  for  other 
parties.  It  has  now  no  right  to  complain  that 
plaintiff  refrained  from  doing  so.  Whether 
such  objection  was  in  fact  made  was  a  ques- 
tion for  the  Jury. 

The  court,  at  the  request  of  the  plaintiff, 
told  the  Jury  "that  the  clause  in  the  contract 
which  reads,  'Except  in  cases  of  delay  be- 
yond the  control  of  the  Beekman  Lumber 
Company,'  means  the  act  of  Qod,  or  some  ca- 
lamity beyond  the  control  of  the  Beekman 
Lumber  CSompany."  For  the  defendant  he 
told  the  Jury  that  the  burden  of  proof  was 
on  plaintiff  to  show,  not  only  that  defendant 
had  failed  to  famish  the  lumber  as  required 
by  the  contract,  "but  also  that  such  failure 
was  caused  by  circumstances  not  beyond  the 
control  of  the  defendant."  Counsel  tor  de- 
fendant objects  to  the  use  of  the  word  "calam- 
ity" in  the  instruction  given  at  request  of 
plaintiff;  but  we  think,  when  the  two  instruc- 
tions on  this  point  are  read  together,  it  is 
.dear  that  the  word  "calamity"  was  used  In 
the  sense  of  "mischance"  or  "misfortune," 
and  that  when  these  two  instructions  are 
read  together  there  could  be  no  misunder- 
standing of  the  court's  meaning. 

Again,  the  defendant  asked  the  court  to 
tell  the  Jury  that  as  the  allegations  contain- 
ed in  its  counterclaim  had  not  been  contro- 
verted by  any  reply,  these  allegations  must 
be  taken  as  true.  The  court  refused  to  do 
80,  and  permitted  the  plaintiff  to  flle  a  reply 
to  the  all^ations  in  the  counterclaim.  As 
evidence  was  introduced  by  plaintiff  on  the 
trial  tending  to  rebut  the  all^ations  of  the 
counterclaim  as  if  they  were  denied,  it  was 
clearly  within  the  discretion  of  the  presiding 
Judge  to  permit  plaintiff  to  flle  a  formal  re- 
ply thereto,  though  this  was  after  the  evi- 
dence had  been  introduced. 

No  objection  to  any  other  instmctlon  is 
made  in  the  brief  of  appellant,  and,  as  we 
have  said,  these  objections  are  in  our  opinion 
not  sound.  There  was  ample  evidence  on 
which  the  Jury  might  well  have  found  a  low- 
er amount,  or  even  have  returned  a  verdict 
in  favor  of  the  defendant  But  they  did  not 
do  so,  and  we  are  not  able  to  say  that  their 
verdict  In  favor  of  plaintiff,  though  it  seems 
liberal.  Is  without  evidence  to  sustain  it  On 
the  contrary,  we  think,  under  the  conflict  of 
the  testimony,  it  was  within  the  province  of 
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jenKinB  againsi  laia.  jueyer,  aua  reierreu  uie 
case  to  a  master  to  take  proof  and  determine 
the  value  of  the  improvements.  The  master 
heard  evidence  and  made  a  report  that  the 
improvements  on  the  land  consisted  of  a 
quarter  of  a  mile  of  wire  fencing  and  35 
acres  of  cleared  land,  and  that  the  value 
of  this  Improvement  was  $2S  for  the  fencing 
and  $10  per  acre  for  clearing  the  land, 
amounting  In  all  to  f375.  The  chancellor, 
•on  exceptions  to  this  report  filed  by  Jenkins, 
found  that  the  value  of  clearing  the  land  was 
fH  per  acre,  and  sustained  the  exceptions  to 
that  extent,  and  held  the  total  value  of  the 
Improvements  to  be  $200.  He  gave  judg- 
ment accordingly,  and  Mrs.  Meyer  appealed 

B.  A.  Bolton  and  Wm.  Kirten,  for  appel- 
lant   W.  O.  Street,  for  appellee. 


RIDDICK,  3.  (after  stating  the  facts). 
This  is  an  appeal  by  Mrs.  0.  Meyer  from  a 
Judgment  rendered  against  her  by  the  Chicot 
chancery  court  in  favor  of  Abe  Jenkins, 
•ordering  a  specific  performance  of  a  contract 
to  sell  40  acres  of  land.  By  the  contract 
Mrs.  Meyer  leased  the  land  to  Jenkins  for 
three  years  and  gave  him  the  right  to  pur- 
chase at  the  expiration  of  the  lease.  The 
price  of  the  land  specified  in  the  contract 
was  $000,  and  in  addition  thereto  Jenkins 
was  to  pay  the  value  of  the  Improvements 
on  the  land. 

The  first  contention  on  the  part  of  counsel 
for  Mrs.  Meyer  is  that  the  writing  in  ques- 
tion did  not  amount  to  a  contract  for  the 
sale  of  the  land,  and,  further,  that  the 
price  to  be  paid  is  left  too  Indefinite  to  war- 
rant a  decree  of  specific  performance.  But 
it  seems  to  us  clear  that  this  writing  was  In 
effect  a  contract  on  the  part  of  Mrs.  Meyer 
to  sell  the  land  to  Jenkins  for  the  price 
named  therein.  It  is  true  that  Jenkins  does 
not  agree  to  purchase.  That  was  left  op- 
tionally with  him.  He  had,  under  the  con- 
tract, which  is  set  out  in  the  statement  of 
facts,  the  right  to  purchase  at  the  expiration 
of  his  lease  it  he  chose  to  do  so.  A  con- 
tract of  that  kind,  which  by  its  terms  is 
binding  upon  one  of  the  parties  only,  may  be 
specifically  enforced  against  that  party,  al- 
though the  remedy  cannot  be  granted  to  him 
against  the  other  party.  Pomeroy,  Specific 
Performance,  |  169;  Waterman  on  Specific 
Performance,  {  200. 

Nor  can  we  sustain  the  contention  that 
the  price  of  the  land  is  not  stated  with  suf- 
ficient certainty.  In  the  case  of  Mllner  v. 
Gray,  14  Ves.  399,  where  there  was  an  agree- 
ment to  sell  at  the  valuation  placed  on  the 
property  by  two  persons,  one  chosen  by  each 
party,  and,  ta  case  of  disagreeineut  by  these 
persons  at  the  valuation  of  a  third  party 
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William  Grant,  Master  of  tiie  Bolls,  refused 
to  order  specific  performance,  and  said  tliat 
the  defendant  agreed  to  purchase  at  the  price 
fixed  by  certain  persons,  but  tliat  no  price 
had  been  fixed  by  such  persons;  that  tliere- 
fore  no  price  had  been  agreed  on  by  the 
parties,  and  the  contract  could  not  be  en- 
forced. In  discussing  the  case,  he  said  tliat 
an  agreement  to  sell  at  a  fair  valuation 
would  be  different,  for  the  reason  that,  where 
no  particular  means  of  ascertaining  the  value 
are  pointed  out,  there  is  nothing  to  preclude 
the  court  from  adopting  any  means  adapted 
to  that  purpose.  In  a  later  case,  decided  by 
the  C!onrt  of  Chancery  of  New  Jersey,  the 
court  held  tliat  a  contract  for  the  sale  of 
land  at  a  fair  price  would  be  enforced.  The 
following  from  the  opinion  of  the  chancellor 
seems  to  be  a  correct  statement  of  the  law: 
"This  class  of  cases,"  he  said,  "has  given  rise 
to  some  conflict  of  opinion,  and  the  line 
which  marks  the  limits  of  the  court's  exer- 
cise of  jurisdiction,  is  not  clearly  defined. 
The  true  principle  seems  to  be  that,  when- 
ever the  price  to  be  paid  can  be  ascertained 
in  consistency  with  the  terms  of  the  contract, 
performance  will  be  enforced.  But  the  court 
will  not  make  a  contract  for  the  parties,  nor 
adopt  a  mode  of  ascertaining  the  price,  not 
in  accordance  with  the  real  spirit  of  the 
agreement  In  this  case  the  mode  in  which 
the  price  shall  be  fixed  is  not  designated 
in  the  contract  It  U  required  simply  that 
it  be  a  fair  price.  To  ascertain  Uiat  value 
by  any  mode  of  investigation  will  conflict 
neither  with  the  letter  nor  with  the  spirit 
of  the  contract  I  think,  therefore,  the  con- 
tract is  such  as  will  justify  a  decree  of 
specific  performance."  Van  Dome  v.  Robin- 
son, 16  N.  J.  Bq.  256.  See,  also,  Pomeroy, 
Specific  Performance,  8  148;  Waterman, 
Specific  Performance,  t  148. 

Now,  in  the  case  before  us,  the  price  of 
the  land  was  fixed  by  the  contract  at  $600 
and  the  added  value  of  the  improvements. 
This  Is  definite  and  clear.  The  value  of  the 
Improvement  can  be  ascertained,  and  the 
contract  is  one  which  the  courts  will  enforce. 
But  we  are  of  the  opinion  that  the  chancellor 
erred  in  sustaining  the  exceptions  to  the 
rqmrt  of  the  special  master  as  to  the  value 
of  the  improvements.  We  have  read  the 
evidence,  and  are  convinced  that  the  value 
of  the  improvements  as  found  by  the  master 
was  not  excessive. 

The  decree  of  the  chancellor  will  be  modi- 
fled,  so  as  to  give  Mrs.  Meyer  a  judgment 
against  Jenkins  for  $600  for  the  land  and 
$375  for  Improvements,  with  10  per  cent 
interest  from  the  1st  day  of  January,  190S. 
In  other  respects  the  decree  will  be  affirmed. 
It  is  BO  ordered. 


PLEADIirO — COifPLAIKT— AUKNDMEttT— New 

^&.U8E  OF  Action. 

In  an  action  for  personal  injuries  an 
endcid  complaint  setting  up  the  same  cause 
injury,  but  alleging  in  addition  to  the  dam- 
•a  alleged  originally  that,  on  account  of  the 
aries,  plaintiff  was  put  to  expense  for  medi- 
e,  nursing,  etc,  and  that  her  earning  capac- 

had  been  diminished,  did  not  amount  to  a 
tement  of  a  new  cause  of  action. 
Ed.   Note. — For  cases  in  point,  see  vol.  89, 
nt.  Dig.  Pleading,  S§  686-709.] 

Appeai/— Revixw— QtrE8Ti058  Not  Raised 
Jelow. 

In  an  action  for  personal  injuries,  defend- 
t  could  not  raise  for  the  first  time  on  appeal 
lections  that  plaintiff  could  not  recover  for 
dical  expenses,  as  a  recovery  of  such  dam- 
^  must  De  by  an  action  in  the  name  of  her 
sband,  and  that  she  could  not  recover  dam- 
is  for  loss  of  time  and  diminished  capacity 
work,  and  attend  to  her  businesa. 
Ed.  Note. — For  cases  in  point,  see  vol.  2, 
nt.  Dig.  Appeal  and  Error,  §§  1079-1120.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
;  Edw.  W.  Winfleld,  Judge. 
Action  by  Mrs.  Mary  Miller  against  the 
ttle  Bock  Traction  &  Electric  Company, 
om  a  Judgment  in  favor  of  plaintiff,  de- 
adant  appeals.    AflBrmed. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
gh,  for  appellant  W.  IJ.  Terry  and  T. 
Olipblnt,  for  appellee. 

RIDDICK,  J.  This  Is  an  action  by  Mrs. 
ary  Miller  against  the  Little  Rock  Traction 
Electric  Company  to  recover  Judgment  for 
mages  on  accoimt  of  Injuries  sustained  by 
:r  in  alighting  from  one  of  the  defendant's 
reet  cars.  The  plaintiff  alleged  that  on 
e  IStb  day  of  September,  1901,  she  boarded 
ear  on  defendant's  street  railway  going 
uth;  that  desiring  to  get  off  at  Eighteenth 
id  Main  streets  she  asked  the  conductor  to 
op  the  car  and  let  her  off,  which  be  did, 
it  before  plaintiff  had  time  to  alight  from 
e  car,  and  without  giving  her  a  reasonable 
me  to  alight  In  safety,  tbe  agents  in  charge 
'  the  car  negligently  and  recklessly  started 
with  a  sudden  Jerk,  and  threw  her  to  the 
■onnd,  causing  ber  great  Injury.  She  ask- 
l  judgment  for  $5,000. 
The  defendant  filed  an  answer  denying 
ost  of  the  material  allegations  In  tbe  com- 
talnt,  and  further  alleging  that  If  plaintiff 
as  Injured,  her  injury  was  due  to  her  own 
irelessness  In  attempting  to  alight  while 
le  car  was  In  motion,  and  not  to  the  neg- 
gence  of  tbe  defendant  On  March  3,  1905, 
rer  three  years  ^fter  filing  tbe  original 
}mplalnt,  tbe  plaintiff  filed  an  amended 
Dmplalnt  In  which  after  setting  out  the 
ause  of  her  injury  substantially  as  stated 
1  ber  original  complaint  she  proceeded  as 
allows:  "That  on  account  of  tbe  Injuries 
0  inflicted,  suffered,  and  sustained,  tbe 
ilaintlff  suffered  great  pain  of  body   and 

»es.w^-e3 


for  medicine,  medical  attention,  care,  nurs- 
ing, and  assistance,  and  loss  of  time  and 
earning,  and  will  be  put  to  great  expense 
hereafter,  In  trying  to  obtain  relief,  and  cure 
said  Injuries,  and  was  hitherto  and  still  Is 
and  win  for  a  long  time,  and  probably  for 
life,  continue  to  be  subject  to  great  pain, 
suffering,  inconvenience,  and  loss  of  time 
and  earning,  and  permanently  diminished 
capacity  to  work  or  attend  to  ber  millinery 
or  dressmaking  business  wblcb  she  bad  or 
any  business,  and  Is  permanently  disabled, 
to  ber  damage  ?5,000."  Wherefore,  she  ask- 
ed Judgment  for  that  amount  and  other  re- 
lief. Tbe  material  allegations  In  tbe  amend- 
ed answer  were  also  denied  by  defendant 
and  It  further  pleaded  tbe  statute  of  limita- 
tions. On  tbe  trial  tbe  Jury  returned  a 
verdict  In  favor  of  tbe  plaintiff  for  the  sum 
of  $3,000  composed  of  the  following  Items: 
"For  pain  and  suffering  they  assessed  dam- 
ages at  $1,700,  for  medical  expense  $300,  and 
for  loss  of  time  and  earnings  $1,000." 

In  answer  to  special  Interrogatories  pro- 
ipounded  by  tbe  court  the  Jury  found  that 
tbe  car  bad  come  to  a  full  stop  at  the  time 
Mrs.  Miller  attempted  to  step  from  tbe  car, 
but  that  tbe  car  was  started  and  Its  speed 
quickened  while  she  was  getting  off.  The 
defendant  appealed  from  tbe  Judgment  ren- 
dered against  It,  and  several  grounds  for  re- 
versal are  urged  by  Its  counsel. 

Tbe  first  contention  Is  that  tbe  different 
items  of  damages  set  out  in  tbe  amended 
complaint  are  barred  by  tbe  statute  of  limi- 
tations. But  we  are  of  the  opinion  that  the 
specifications  of  damages  set  out  In  tbe 
amended  complaint  did  not  constitute  a  sep- 
arate cause  of  action  from  that  set  out  in 
tbe  original  complaint  The  cause  of  action 
set  out  in  tbe  original  complaint  is  not  barred 
and,  as  no  other  cause  of  action  was  set  out 
in  tbe  amended  complaint  the  contention  that 
the  action  Is  barred  cannot  be  sustained. 

The  next  contention  Is  that  the  plaintiff 
cannot  recover  for  medical  expenses  caused 
by  her  Injury,  and  that  a  recovery  of  such 
damages  must  be  by  an  action  In  the  name 
of  her  husband.  But  there  is  nothing  in 
the  pleadings  or  evidence  to  show  that  Mrs. 
Miller  is  a  married  woman,  or  has  a  bus- 
band,  and  tbls  point  does  not  appear  to 
have  been  made  in  tbe  trial  court  Tbe 
same  thing  may  be  said  of  tbe  contention 
that  she  cannot  recover  damages  for  loss  of 
time  and  diminished  capacity  to  work,  and 
attend  to  her  millinery  and  dressmaking 
business.  These  points  seem  to  be  raised 
here  for  tbe  first  time,  and  cannot  be  en- 
tertained. Besides,  as  before  stated,  there 
Is  nothing  In  the  record  to  show  that  plain- 
tiff was  a  married  woman.  Sbe  testified 
that  she  was  oigaged  In  tbe  millinery  and 
dressmaking  business,  that  ber  Injury  was 


Digitized  by 


Google 


994 


96  SOUTHWESTERN  REPORTER. 


(Ark. 


such  that  she  was  now  Incapable  of  attend- 
ing to  that  business  and  that,  on  account  of 
her  Injury,  she  had  paid  out  considerable 
sums  for  medicines,  and  for  medical  atten- 
tion. We  see  no  reason  why  she  cannot  re- 
cover for  such  items  of  damage. 

The  evidence  was,  we  thlnii,  sufficient  to 
support  the  verdict.  When  considered  in 
connection  with  the  special  findings  of  fact 
returned  by  the  Jury,  we  can  see  no  prejudi- 
cial error  In  the  instructions  or  rulings  of 
the  trial  court.  We  are  therefore  of  the 
opinion  that  the  Judgment  should  be  affirm- 
ed, and  it  is  so  ordered. 


ST.  liOUIS,  I.  M.  &  S.  RY.  CO.  v.  DAVEN- 
PORT et  al. 

(Supreme  Court  of  Arkansas.    Oct.  8,  1906.) 

Masteb  and  Sebvakt— Injuries  to  Thibd 
Pkbsons— Independent  Co ntractob— Bub- 
den  OF  Pbooi'— Railuoads. 

Where  damage  to  plaintiffs'  farm  lands  in 
the  congtrnction  of  defendant's  railroad  right 
of  way  were  intlicted  b>  those  engaged  in  the 
construction  of  the  railroad  for  the  company, 
the  burden  was  on  the  latter  to  show  that  the 
injuries  were  done  by  an  independent  contractor, 
for  whose  conduct  the  railroad  was  not  respon- 
sible, in  order  to  avoid  liability. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S  1270.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Elbrldge  G.  Mitchell,  Judge. 

Action  by   S.   A.  Davenport   and   another 
against    the    St.    Louis,    Iron    Mountain    & 
Southern  Railway  Company.    From  a  Judg 
mcnt  for  plaintiffs,  defendant  appeals.    Af- 
firmed. 

B.  S.  Johnson,  for  appellant  Woods 
Bros.,  for  appellees. 

McCOLLOCH,  J.  The  plaintiffs,  S.  A. 
Davenport  and  W.  L.  Davenport,  brought 
this  action  against  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  J. 
H.  Reynolds,  contractor,  and  Ben  Reynolds, 
subcontractor,  for  alleged  damages  done  to 
the  plaintiffs'  farm  lands  in  constructing  the 
railroad  through  the  same.  Plaintiffs  con- 
veyed to  the  railroad  a  right  of  way  over 
the  land,  and  the  damage  is  claimed  to 
have  been  done  to  the  remainder.  The  de- 
fendants filed  a  joint  answer,  denying  that 
any  damage  bad  been  done  to  the  land.  No 
separate  defense  was  made  by  the  railway 
company  on  the  ground  that  the  alleged 
damage  was  done  by  an  independent  con- 
tractor. 

The  case  was  submitted  to  the  court  sit- 
ting as  a  jury.  No  declarations  of  law  were 
asked  or  given,  and  the  court  foimd  for  the 
plaintiffs,  assessing  damages  at  $85.  Judg- 
ment was  rendered  accordingly  against  all 
of  the  defendants,  and  they  appealed  to  this 
court  We  think  there  was  evidence  suffi- 
cient to  sustain  the  finding  of  the  court 


The  relations  between  the  railway  company 
and  the  contractors  were  not  drawn  out  is 
the  evidence,  but  it  is  shown  that  the  dam- 
age was  Inflicted  by  those  engaged  In  the 
construction  of  the  railroad  for  the  com- 
pany, and  it  devolved  upon  the  latter  to 
show  that  the  same  was  done  by  an  in- 
dependent contractor,  for  whose  conduct  the- 
company  was  not  responsible. 
Affirmed. 


WESTERN  COAL  &  MINING  CO.  ▼. 
DOUGLASS. 

(Supreme  Court  of  Arkansas.    Oct  8,  1900.> 

Mabteb  and  Sebvant— Injubt  to  Employ^ — 
CONTBIBUTOBY  Neolioencb— Evidence. 
Evidence  in  an  action  for  death  of  an  em- 
ploys in  a  coal  mine,  caused  by  explosion  of 
gas  which  accumulated  in  an  entry  by  rea&on 
of  a  defective  door,  which  should  have  closed 
of  itself,  having  remained  open,  held  sufficient 
to  authorize  findings  that  deceased  had  not  left 
the  door  open,  and  was  not  guilty  of  contribu- 
tory negligence  in  going  into  the  entry  when  _ 
the  door  was  found  open. 

Appeal  from  Circuit  Court  Sebastian 
County,  Greenwood  Division;  Styles  T. 
Rowe,   Judge. 

Action  by  Jnmes  Douglass,  administrator, 
against  the  Western  Coal  &  Mining  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Ira  D.  Oglesby,  for  apiiellant  John  S. 
Little  and  T.  B.  Pryor,  for  appellee. 

HILL,  C  J.  John  Williams,  an  old  and 
experienced  miner,  was  killed  by  a  gas 
explosion  In  a  mine  of  appellant  company, 
where  he  was  at  work,  and  his  administrator 
has  recovered  a  Judgment  for  $1,500  against 
the  company  which  has  appealed  therefrom. 

Appellant  pretermits  all  other  questions, 
and  rests  upon  the  contention  that  there 
was  no  evidence  to  sustain  a  submission  of 
the  case  to  the  jury,  and  consequently  the 
judgment  cannot  stand.  McGraw,  the  boss 
driver,  and  Bussey,  and  Williams,  two  min- 
ers, were  sent  by  the  pit  boss  into  the  Fifth 
East  Entry  to  lay  a  switch.  McGraw  drove 
them  and  the  material  for  the  work  to  the 
place.  There  was  a  door  leading  into  this 
entry  whose  purpose  was  to  prevent  the  air 
passing '  therein,  thereby  forcing  it  to  con- 
tinue along  Its  course  which  would  carry 
it  through  the  Fifth  Entry,  relieving  it  of 
accumulated  gas,  and  giving  proper  ven- 
tilation. If  this  door  was  left  open  the  air 
went  through  it  and  short  circuited  to  the 
return  course,  thereby  leaving  this  entry 
without  ventilation.  Thts,  as  all  other  ven- 
tilating doors,  was  constructed  so  that  it 
would  close  Itself  whenever  it  was  oi>ened. 
Concussions  In  the  mine  from  shots,  especial- 
ly windy  shots,  explosions  and  probably 
other  causes  would  open  the  door,  but  it 
should  be  so  hung  that  It  would  immediate- 
ly slam  shut    The  appellee's  evidence  shows 
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ould,   and   tnis   condlnon  bad  existed 
>me  time,  and  had  been  reported  to  the 
3SS,  who  promised  the  fire  boss  that  It 
I  be  remedied.     McGraw,  Bussey,  and 
nms   only  staid    In  the   entry   a   short 
and  went  elsewhere  to  work  and  re- 
d  to  the  entry  abont  2^  hom-s  after 
left  It  and  found  the  door  open,  and 
in   only   a   short  distance  when   the 
^ited  from  their  open  lamps,  and  from 
explosion  Williams  was  so  injured  he 
after  lingering  through  great  suffering, 
reliant  contends  tbat  it  was  the  duty 
''illiams   and    his   companions   to   close 
oor  when  they  left  the  entry,  and  that 
vidence  shows  they  failed  to  do  It,  and 
irrespective  of  this  fact  that  it  was 
jjence   to   enter  the  entry   when   they 
i  the  door  thereto  open.    McGraw  says 
tbey  failed  to  bear  the  door  slam  when 
left  the  entry,  and  Williams  went  back 
int   the  door,  as  be  supposed,  but  he 
not   know  whether  Williams  did  shut 
not.    There  was  much  testimony  that 
as  the  duty  of  miners  to  listen  for  a 
to  slam  shut  after  they  passed  through, 
to  Ro  back  and  close  If  if  they  failed 
mr  it.    This,  however,  is  not  material 
lere  Is  evidence  from  which  the  jury 
t  well  have  decided  that  WilliamB  did 
tbe  door.    This  is  the  inference  to  be 
n   from  the  testimony  of  McGraw,  and 
ddltion  to  that  three  witnesses,   each 
!xperlenced  miner,  testify  that,  if  that 
had  t>een  open  for  2%  hours,  the  ac- 
ilation  of  gas  in  that  time  would  have 
Hi  a  most  disastrous  explosion,  blowing 
be  door  and  destroying  that  part  of  the 
;    while  the  evidence  shows  that  this 
'slon  did  not  even  have  force  enough  to 
out  the  door,  and  did  no  damage  other 
burning  the  men  who  were  in  it    This 
mony  fully  Justified  a  finding  that  Wil- 
3,   or  bis  companions,  closed  the  door 
I  they  left     There  is  no  evidence  of 
it  was  opened.     The  evidence  shows 
the  door  on  the  Fourth  West  EJntry, 
or  similar  to  this  one  and  on  the  same 
onrse  was  opened  and  shut  Just  before 
return  of  these  men  to  the  Fifth  East 
y.     McGraw  gives  Ills  opinion,  from  17 
t'  experience  in  mines,  that  this  would 
:e  suiflclent  concussion  of  air  to  open 
loor  to  the  Bast  Fifth.    If  the  door  was 
sriy  swung,  it  would  Immediately  swmg 
,  if  not,  it  would  stay  open.     Martin 


ming  of  the  door  on  the  West  Fourth  Kntry 
could  not  cause  the  door  of  the  Fifth  East 
to  open.  Tbe  jury  passed  on  this  conflict 
and  had  a  right  to  accept  McGraw's  theory 
In  preference  to  Rafter's.  But  it  was  hard- 
ly Incumbent  upon  appellee  to  account  for 
the  opening  of  the  door.  It  was  sufllclent 
for  his  case  to  clear  himself  and  fellow-  serv- 
ants of  fault  in  the  matter,  for  it  was  the 
master's  duty  to  provide  a  working  place 
free  of  gas. 

It  Is  earnestly  insisted  that  the  entrance 
to  this  entry  by  Williams  and  his  compan- 
ions with  the  door  open  was  negligence  of 
itself,  and  in  doing  this  dangerous  act  tbey 
assumed  tbe  risk  of  the  danger  encountered. 
McGraw,  who  was  appellee's  witness,  says 
that  Williams  was  riding  in  the  car  which 
was  drawn  by  a  mule,  in  returning  to  this 
entry,  and  Bussey  stopped  the  car  and  wait 
forward  to  open  the  door  and  found  it  open 
and  drove  on  in;   and  from  where  Williams 
was  he  could  not  see  that  the  door  was  open. 
On  the  other  hand  appellant  Introduces  evi- 
dence  of   statements    of    Williams    tending 
to  show  he  knew  the  door  was  open  before 
he  went  in;  that  he  and  McGraw  talked  of 
it  and  tbat  he  did  not  blame  any  one  but 
himself  for  the  injury.    But  these  statements 
also  show  that  he  and  McGraw  talked  of 
the  reason  the  door  was  open,  and  tliat  Mc- 
Graw said  Pndlass,  the  fire  boss,   was  in 
there,  and  he  asked  McGraw  if  he  was  sure 
and  McGraw  said  he  would  swear  it    Mc- 
Graw, as  driver,  had  been  in  other  parts 
of  the  mine  while  Williams  was  at  work 
in  the  Fourth  West  Entry,  and  had  met  and 
talked  to  Pudlass,  the  fire  boss,  and  Jones, 
the  pit  boss,  in  tbe  interval.     If  the  fire 
boss  had  gone  in  the  entry  and  left  the  door 
open  while  there,  the  Inference  would  be 
that  it  was  for  only  a  few   minutes.     It 
would  tend  to  show  that  there  was  no  im- 
mediate danger  In  the  entry  when  tbe  man 
whose  duty  it  was  to  see  to  the  ventilation 
was  then  in  there.    It  must  be  remembered 
that  only  a  few  hours  before  Williams  was 
in   there   and   found  it  safe  and  properly 
ventilated.     Take  either  view  of  tbe  case 
and  it  presented  a  question  of  fact  whether 
it  was  negligence  on  part  of  Williams,  un- 
der tbe  circumstances  shown,  to  return  to 
this   entry.     The  court  properly  submitted 
this  question  to  tbe  Jury,  and  its  finding 
was  sustained  by  tbe  evidence. 
Judgment  afilrmed. 
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BOSB  y.  STATB. 
(Sapreim  Court  of  Arkansaa.    Oct.  8,  1908.) 

1.  FoBOEST— Defenses. 

Where  defendant  without  any  aathority 
aigned  hia  father'a  name  to  an  order,  and  with 
It  obtained  money  from  a  bank,  he  waa  guilty 
of  uttering  and  publisbin);  a  forced  instrument, 
though  be  believed  that  hia  father  would  pay 
tiM  order  and  not  prosecute  him. 

[Bd.  Note.— For  caaea  in  point,  aee  toL  23, 
Cent  Dig.  Forgery,  {{  4-7.] 

2.  Same— Inbtbuctions. 

Where,  on  a  prosecution  for  nttering  and 
publishing  a  forged  instrument  with  intent  to 
obtain  the  property  of  a  certain  person,  it  ap- 
peared that  defendant  forged  auch  persona 
name  to  an  order  on  a  bank  and  obtained  money 
thereon,  and  he  testified  that  he  believed  that 
auch  person  would  pay  the  order  and  not  prase- 
cute  nim,  it  waa  proper  to  refuse  to  instruct 
that  defendant  should  be  acquitted,  if  the  jury 
believed  he  intended  to  obtain  the  money  of  the 
bank,  and  not  of  the  person  in  question. 

Appeal  from  Circuit  Court,  Searcy  County ; 
Elbrldge  G.  Mitchell,  Judge. 

J.  D.  Rose  waa  convicted  of  uttering  and 
publishing  a  forged  instrument,  and  be  ap- 
peals.   Affirmed. 

J.  D.  Rose,  pro  se.  Bobt  L.  Bogers,  Atty. 
Gen.,  for  the  State. 


BIDDICK,  J.  The  defendant,  J.  D.  Bose, 
was  indicted  and  convicted  in  the  Searcy 
circuit  court  for  the  crime  of  uttering  and 
publishing  a  forged  instrument  with  intent 
to  obtain  the  property  of  one  John  Bose. 
He  was  sentenced  to  two  years'  imptison- 
ment  in  the  state  penitentiary.  The  evidence 
showed  conclusively  that  the  defendant 
forgd  the  name  of  bis  father,  John  Bose,  to 
an  order  addressed  to  the  cashier  of  the 
Marshall  Bank,  requesting  him  to  let  J.  D. 
Bose,  the  defendant,  have  $G5,  and  to  charge 
It  to  the  account  of  John  Rose,  and  In  that 
way  obtained  $65  from  the  bank.  Soon  aft- 
er the  defendant  received  the  money  be 
started  for  the  Indian  Territory,  in  company 
with  a  young  girl,  17  years  of  age,  whom 
he  bad  Induced  to  accompany  him,  leaving 
behind  blm  a  wife  and  six  children  without 
means  of  support  After  be  bad  got  out  of 
Searcy  county  be  beard  that  a  reward  bad 
been  offered  for  bis  arrest  He  thereupon 
of  bis  own  accord  surrendered  to  the  sheriff 
of  an  adjacent  county  and  was  by  him  car- 
ried back  to  Searcy  county.  On  the  trial 
the  father  of  the  defendant  testified  that 
the  defendant  bad  no  authority  whatever  to 
sign  bis  name  to  such  order.  The  defendant 
also  took  the  stand  and  testified  in  bis  own 
behalf.  He  admitted  that  he  signed  bis 
father's  name  to  the  order  which  he  pre- 
sented to  the  bank  as  genuine,  and  in  that 
way  obtained  the  money  from  the  bank. 
Continuing,  be  said:  "I  signed  his  name  to 
the  check,  and  also  two  names  of  witnesses 
■  pretending  to  show  that  the  check  was  my 
father's.  I  wanted  to  get  the  money,  and 
thought  tbe  bank  would  want  two  witnesses 


The  witnesses  did  not  know  I  signed  tbdr 
names.  I  did  not  tell  my  father  about  get- 
ting his  money  after  I  got  it  and  went  bome. 
I  left  soon  after  this  with  the  girl  and  txtivel- 
ed  on  foot  part  of  tbe  way.  This  all  occur- 
red in  Searcy  county.  Ark.,  and  wlttaln  three 
years  before  I  was  indicted.  I  want  to  with- 
draw that  part  of  my  evidence  I  gave  on 
direct  examination  to  tbe  effect  that  I  signed 
papers  for  my  father  and  did  business  for 
him.  I  never  did  business  for  him.  I  never 
signed  but  one  check,  and  that  was  in  bis 
presence  and  for  blm.  I  bad  no  aatbority 
to  get  his  money,  yet  I  wrote  the  check, 
signed  his  name  and  tbe  names  of  two  wit- 
nesses for  the  purpose  of  getting  the  money, 
and  I  did  get  It  Still  I  did  not  believe  he 
would  prosecute  me.  I  don't  think  so  now, 
if  it  had  not  been  he  thought  I  had  gone 
away  forever  and  left  my  wife  and  six 
children  for  him  to  support  He  did  care  for 
them  during  my  absence." 

It  is  not  necessary  to  look  to  the  evidence ' 
introduced  by  the  state,  for  this  testimony 
of  the  defendant  himself  makes  out  a  clear 
case  against  him  and  fully  sustains  the  in- 
dictment The  only  thing  that  can  be  said 
in  his  favor  Is  that  he  seems  to  have  made 
a  candid  statement  He  admits  that  lie 
signed  his  father's  name  to  the  order  on 
tbe  bank  without  authority,  and  also  forged 
the  names  of  two  persons  purporting  to  be 
witnesses  to  the  signature  of  his  father. 
But  he  says  that  at  the  time  he  did  so,  he 
thought  his  father  would  pay  the  order  and 
not  prosecute  him.  But,  even  bad  his  father 
done  so,  the  act  of  tbe  defendant  would  have 
still  been  criminal.  Tbe  crime  charged  In 
the  indictment  was  complete  when  he  passed 
this  forged  order  and  obtained  the  money 
from  the  bank,  and  no  act  of  bis  father 
could  have  made  it  less  criminal. 

Counsel  for  the  defendant  asked  the  court 
to  instruct  the  jury  that.  If  tbe  defendant 
at  the  time  he  v^ote  the  order  to  the  Mar- 
shall Bank  did  it  in  good  faith,  believing 
that  bis  father  would  pay  the  same,  and 
had  good  reason  to  believe  that  be  would 
pay  it,  then  tbe  defendant  would  not  be 
guilty,  even  though  his  father  refused  to 
pay  it  But  this  Instruction  was  clearly 
misleading.  Tbe  testimony  of  both  the  de- 
fendant and  bis  father  shows  that  be  tiad 
no  authority  to  sign  bis  father's  name  to 
such  an  order,  and  that  defendant  knew  this 
at  tbe  time  be  did  so.  He  therefore  did 
not  act  in  good  faith,  and,  as  w«  have 
stated,  the  fact  that  be  thought  his  fath» 
would  pay  the  check  In  order  to  protect  him 
did  not  make  his  act  the  leas  criminal.  This 
testimony  of  the  defendant  shows  also  that 
his  intention  was  to  obtain  the  money  of 
his  father,  and  not  that  of  the  bank,  for  be 
expected  that  his  father  would  pay  the  or 
der  and  say  nothing.  It  sustains  the  allega- 
tion of  the  indictment  that  his  intention  was 
to  fraudulently  obtain  the  property  of  his 
father.    Tbe  court  therefore  did  not  err  in 
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refosing  to  Instruct  the  jnry  that  they  should 
acquit  the  defendant,  if  tbey  believed  that 
be  Intended  to  obtain  the  money  of  the  bank, 
and  not  that  of  his  father,  because  there 
was  no  evidence  to  sustain  this  tbeory  of 
the  case.  Not  only  the  testimony  of  the  de- 
fendant shows  that  he  intended  to  get  the 
money  of  his  father  in  this  way,  but,  accord- 
ing to  the  authorities,  it  seems  to  be  im- 
material whether  he  actually  Intended  to 
cheat  his  father  or  not  "Generally,"  says 
Mr.  Bishop,  "tlicre  are  two  persons  who  may 
legally  be  defrauded;  the  one  whose  name 
is  forged,  and  the  one  to  whom  the  forged 
Instrument  is  to  be  passed.  And  so  the  in- 
dictment may  lay  the  Intent  to  defraud  either 
of  these,  and  proof  of  an  actual  Intent  to 
pass  as  good,  though  there  be  shown  no 
actual  Intent  to  defraud  the  particular  per- 
son, win  sustain  the  allegation."  2  Bishop, 
Crlm.  Law  (4tb  Ed.)  I  555.  In  such  cases 
the  law  presumes  the  Inteutlon  to  defraud 
the  person  whose  name  is  forged,  when  the 
evidence  does  not  show  to  the  contrary. 
Ck>mmonwealth  v.  Butterlck,  100  Mass.  17; 
CJommonwealth  v.  Star,  4  Allen  (Mass.)  804; 
Regina  ▼.  Cook,  8  C.  ft  P.  586;  2  Bishop, 
New  Crim.  Law,  f  S97.  The  instructions 
given  by  the  court  fairly  covered  the  law  of 
the  case,  an4.  under  the  facts  in  this  case 
there  was  no  error  in  refusing  those  asked 
by  the  defendant. 
Judgment  affirmed. 


CITIZENS'   BANK   OP   LITTLE   ROCK   v. 
ARKANSAS  COMPRESS  &  WARE- 
HOUSE   CO. 

(Supreme  Court  of  Arkansas.    July  9,  1906.) 

1.  Wabehodsemen  —  Liabilities— MiBDELiv- 
■BT  OF  Cotton  Stobed. 

Where  a  compress  and  warehouse  company 
delivered  cotton  which  had  been  stored  with  it 
to  one  not  the  owner,  on  bis  presentation  of  the 
compress  receipts  therefor,  which  showed  on 
their  face  who  the  owner  waa,  and  which  had 
not  been  indorsed,  the  company  was  liable  to 
the  owner  for  the  value  of  the  cotton,  in  the 
absence  of  a  showing  that  the  owner  had  been 
negligent  in  placing  the  receipts  in  possession 
of  the  person  who  presented  them,  so  as  to  es- 
top it  from  setting  up  its  rights  as  against  an 
innocent  purchaser. 

[Ed.  Note.— For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Warehoasemen,  {  42.] 

2.  Same— Estoppel— Evidence. 

In  an  action  by  the  owner  of  cotton  to 
recover  its  value  from  a  compress  and  ware- 
house company,  evidence  held  to  sustain  a  find- 
ing that  the  third  person,  who  presented  the 
receipts  for  the  cotton,  and  to  whom  it  was  de- 
livered, had  obtained  them  without  the  consent 
of  the  owners,  so  that  they  were  not  estopped 
to  set  up  their  rights  as  against  the  company. 

8.  Same— Title  to  Pbopebtt  Stobbd. 

Where  bills  of  lading  for  cotton  were  de- 
livered to  a  hank,  the  title  thereto  passed  to  the 
bank  and  was  not  affected  by  the  bank's  ac- 
ceptance of  compress  receipts  in  lieu  of  the  bills 
of  lading,  which  receipts  failed  to  identify  the 
cotton,  which  was  mingled  with  other  cotton  by 
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AIpbln-Lnke  Ck>tton  Company  bad  in  Its 
name  about  7,000  bales.  The  Alphln-Lake 
Cotton  Company  and  the  other  firms  named 
above  were  cotton  buyers  doing  business  at 
Little  Rock.  A  large  part  of  the  cotton  pur- 
chased by  these  parties  was  paid  for  by 
money  obtained  from  the  difTerent  banks 
In  Little  Rock.  The  business  was  usually 
transacted  In  the  following  way:  When  the 
cotton  was  purchased,  the  purchaser  gave,  to 
the  seller  a  draft  on  the  bank,  to  which 
was  attached  the  bill  of  lading  given  by  the 
railway  company  over  which  the  cotton  was 
shipped  to  Little  Rock.  The  bank  paid 
the  check,  charged  the  money  to  the  buyer, 
and  held  the  bill  of  lading  as  security. 
When  the  cotton  was  received  by  the  com- 
press company,  It  entered  the  cotton  on  its 
books  as  the  property  of  the  buyer.  Issued 
receipts  in  his  name,  and  with  the  consent 
of  the  purchaser  took  up  the  bill  of  lading 
held  by  the  bank  and  delivered  to  the  bank 
the  compress  receipts  issued  in  the  name  of 
the  purchaser,  which  the  bank  held  as  col- 
lateral security  for  Its  loan  in  lieu  of  the 
bill  of  lading  surrendered  to  the  compress 
company.  These  compress  receipts  had  no 
written  indorsement  on  them  at  the  time 
they  were  delivered  to  the  bank,  and  were 
all  in  the  same  form,  with  the  exception  of 
the  marks  or  tag  numbers.  One  of  them 
was  as  follows: 
"No.  1214.  0)  Bale. 

"Arkansas  Compress  and  Warehouse  Co. 
"Little  Rock,  Ark.,  Jan.  15,  1903. 

"Received  for  compression  for  account  of 
Alphln-Lake  Cotton  Co. 

"One  bale  of  cotton  in  apparent  good  order. 

"No  charge  is  made  for  storage  on  cotton 
covered  by  this  receipt 

"Not  responsible  for  loss  by  fire  or  other 
damage. 

"Marks  or  tag  number.      No.  Bales  Cotton. 
"H.  T. 

"Osark  B-L  198  Zlba  Bennett 

"G.  H.  H..  Secretary  and  Treasurer." 

Before  this  action  was  commenced  this 
receipt  which  was  held  by  the  Bank  of  Lit- 
tle Rock,  was  Indorsed  on  back  as  follows: 
"41phln-Lake  Cotton  Co.,  per  G.  P.  P."  The 
words  "Ozark  B-L  198"  on  the  receipt  mean 
that  the  cotton  was  shipped  from  Ozark,  and 
that  the  number  of  the  bill  of  lading  was 
198.  If  the  cotton  was  bought  In  Little  Rock, 
the  purchaser  would  obtain  the  money  from 
the  bank  to  pay  for  cotton  by  depositing 
the  receipt  of  the  compress  company.  The 
compress  company,  whether  the  cotton  was 
bought  here  or  shipped  in,  would  also  weigh 
and  sample  the  cotton,  place  on  each  bale  a 
tag  number  of  the  party  In  whose  favor  the 
receipt  was  issued,  and  furnish  a  list  of  the 
cotton,  showing  the  weight  and  tag  number 
of  each  bale  and  accompanied  by  a  sample 
of  each  bale,  which  would  be  delivered  to 
the  person  in  whose  name  the  receipt  was 


issued,  and  a  record  of  it  was  kept  in  the 
office  of  the  compress  company.  When  any 
one  sold  cotton  that  was  in  the  compress, 
or  shipped  it  out  he  would  simply  deliver  to 
the  purchaser  w  railroad  company  receipts 
for  so  many  bales,  accompanied  by  what  Is 
known  as  a  "transfer  sheet  or  turnout  order," 
showing  the  tag  numbers  of  the  bales  to  be 
transferred  or  shipped  out  This  would  en- 
able the  compress  company  to  transfer  tho 
cotton  on  its  books  to  the  purchaser  or  ship 
out  tlie  cotton,  as  the  case  might  be. 

At  the  end  of  the  cotton  season  of  1902-03 
the  compress  company  had  taken  up,  in  ex- 
change for  cotton  in  the  usual  way,  all  the 
receipts  which  it  had  issued  during  the 
season,  except  receipts  for  129  bales,  which 
had  been  issued  to  Alphin-Lake  Cotton  Com- 
pany, and  which  were  held  by  the  Citizens' 
Bank  as  security  for  a  loan  to  that  company. 
The  compress  company  had  no  cotton  on 
hand  In  the  name  of  Alphin-Lake  Cotton 
Company  to  meet  these  receipts,  but  it  did 
have  on  band  4C  bales  in  the  name  of  Mc- 
Murray  &  Co.  and  82  bales  in  the  n&me 
of  Miller  &  Co.  McMurray  &  Co.  and  Miller 
&  Co.  had  no  compress  receipts  to  present 
for  the  cotton,  but  did  have  the  turnout 
orders  or  transfer  sheets.  The  Citizens' 
Bank  had  receipts  calling  for  this  number 
of  bales,  but  It  had  no  turnout  order  or  trans- 
fer sheet  for  the  cotton.  The  compress  com- 
pany refused  to  deliver  the  cotton  upon  the 
transfer  sheets  or  turnout  orders  held  by 
McMurray  &  Co.  and  Miller  &  Co.,  unless 
they  would  at  the  same  time  tender  receipts 
for  tlmt  number  of  bales,  and  It  refused 
to  deliver  the  cotton  to  the  Citizens'  Bank 
without  a  turnout  order  or  transfer  sheet 
describing  the  cotton.  Thereupon  McMurray 
&  Co.  brought  an  action  against  the  compress 
company  to  recover  46  bales  of  cotton  which 
were  held  by  the  compress  company.  Miller 
&  Co.  brought  an  action  in  the  diaucery 
court  against  the  compress  company  to  com- 
pel it  to  account  for  82  bales  of  cotton  or 
proceeds  thereof,  while  the  Citizens'  Bank 
brought  an  action  against  the  compress  com- 
pany to  recover  the  value  of  129  bales  of 
cotton  for  which  it  held  the  receipts  of  the 
compress  company.  The  compress  company 
admitted  that  It  had  on  band  128  bales  of 
cotton  belonging  to  some  of  these  parties 
which  it  was  willing  to  turn  over  as  the 
court  might  direct  and  that  it  had  lost  one 
bale  which  it  offered  to  pay  for,  but  denied 
further  liability.  Two  of  the  above  actions 
were  brought  at  law,  but  on  motion  the 
two  cases  at  law  were  without  objection 
transfeiTed  to  the  chancery  court  aud  all 
three  cases  consolidated  and  heard  together. 
While  the  case  was  pending  in  the  chancery 
court  the  following  order  was  entered:  "By 
consent  it  is  ordered  that  the  cotton  In  con- 
troversy In  this  suit  be  sold  for  the  benefit 
of  whom  It  may  concern,  and  that  the  pro- 
ceeds be  deposited  with  the  Citizens'  Bank, 
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e  party  to  whom  It  Is  awarded  shall  be 
edited  by  the  bank  as  of  the  date  the  de- 
sit  Is  made."  The  cotton  was  sold  and 
x^eeds,  $6,292.11,  deposited  accordingly. 
:e  court  found  against  the  bank  and  in 
ror  of  the  other  parties,  except  that  the 
Lirt  refused  to  charge  the  bank  with  In- 
■est.  Judgment  was  entered  against  the 
tizens"  Bank  in  favor  of  Miller  &  Co.  for 
,178.50,  and  In  favor  of  McMurray  &  Co. 
r  ?2,113.61.  The  bank  appealed,  and  Mll- 
•  &  Co.  and  McMurray  &  Co.  took  a  cross- 
peal  on  refusal  of  court  to  charge  the 
nk  with  Interest. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
gh.  for  appellant.  W.  S.  McCain,  for  ap- 
llees  Miller  &  Co.  and  McMurray  &  Co. 
itcliflFe  ft  Fletcher,  for  appellee  Compress 
>mpany. 

RIDDICK,  3.  (after  stating  the  facts).  In 
Is  controversy  three  separate  actions  are 
irolved.  As  these  cases  rest  to  a  certain 
tent  on  the  same  facts,  the  parties  con- 
ated  that  they  should  be  consolidated  and 
ard  together  by  the  chancery  court  Wlth- 
t  discussing  the  propriety  of  this  practice, 
i  shall  proceed  to  consider'  the  questions 
Ised  by  the  appeal. 

First,  as  to  the  action  brought  against 
e  compress  company  by  Miller  &  Co.  to 
cover  82  bales  of  cotton  and  the  action  of 
c'Murray  ft  Co.  to  recover  46  bales.  The 
idence  shows  that  the  identical  cotton 
med  by  these  parties,  and  which  had  been 
'POsited  with  the  compress  company  by 
cMurray  &  Co.,  and  receipts  issued  to 
em,  was  still  held  by  the  compress  com- 
ny  at  the  time  these  suits  were  commenced, 
le  books  of  the  compress  company  show 
at  -the  128  bales  of  cotton  now  held  by 
e  compress  company  belong  to  these  plain- 
Ts,  and,  while  the  receipts  given  to  the 
aintiffs  were  lost  or  stolen  from  them, 
Is  admitted  by  the  defendant  that  these 
celpts  are  now  In  Its  possession,  having 
len  surrendered  to  It  by  another  party, 
at  the  compress  company,  for  a  defense 
:alnst  the  claims  of  these  parties  to  the 
>tton  In  Its  possession,  alleges  that  It  has 
ready  delivered  to  the  party  who  sur- 
ndered  to  it  the  receipts  Issued  for  this 
itton  the  number  of  bales  called  for  by 
lese  receipts.  It  will  be  necessary  to  notice 
le  circumstances  under  which  this  delivery 
as  made.  The  evidence  shows  that  the 
Iphln-Lake  Cotton  Company  had  purchased 
id  shipped  to  the  compress  company  sev- 
ral  thousand  bales  of  cotton  during  the 
)tton  season  of  1902-03.  Ail  of  this  cotton 
-as  purchased  with  money  obtained  from 
ifferent  banks.  The  compress  company  is- 
led  receipts  for  this  cotton  In  the  name  of 


bills  of  lading  held  by  the  banks,  and  the 
banks  then  held  the  receipts  of  the  compress 
company  as  collateral  security  for  the  money 
advanced  to  the  AIphtn-Lake  Cotton  Com- 
pany. Lake  was  the  general  manager  of 
this  company  and  conducted  Its  business  at 
Little  Rock.  When  he  desired  to  ship  any 
cotton  held  by  the  compress  company,  he 
obtained  from  the  banks  receipts  for  the 
number  of  bales  he  desired  to  ship,  and  the 
compress  company  would  then  ship  the  cot- 
ton out  on  his  "turnout"  order  upon  his 
surrendering  receipts  for  an  equal  number 
of  bales,  without  regard  to  whether  these 
receipts  had  been  issued  or  assigned  to  him 
or  not;  for  prior  to  this  litigation  the  re- 
ceipts which  the  compress  company  gave 
for  cotton  contained  only  a  meager  descrip- 
tion of  the  cotton,  and  cotton  standing  on 
the  books  of  the  warehouse  to  the  credit  of 
one  person  would  be  shipped  out  on  the 
order  of  such  person,  upon  his  surrendering 
receipts  Issued  to  him  or  to  any  other  per- 
son, for  a  like  number  of  bales.  In  other 
words,  the  compress  company,  the  banks,  and 
cotton  dealers  dealt  with  these  compress  re- 
ceipts as  if  they  called  for  no  particular  cot- 
ton, but  only  for  a  certain  number  of  bales 
of  cotton.  While  business  was  being  carried 
on  In  this  way.  Lake  found  or  obtained  in 
some  surreptitious  way  compress  receipts 
for  128  bales  of  cotton  which  had  been  is- 
sued by  the  compress  company  to  McMurray 
&  Co.  for  cotton  deposited  by  them,  -and  of 
which  they  had  afterwards  sold  82  bales 
to  Miller  &  Co.  At  the  time  that  Lake  came 
into  possession  of  these  McMurray  receipts, 
he  had  at  the  compress  warehouse  a  large 
number  of  bales  of  cotton  which  stood  on 
the  books  of  that  company  in  his  name,  or 
In  his  firm's  name.  But  the  company  knew 
that  he  bad  pledged  the  compress  receipts 
issued  to  him  for  this  cotton  to  the  banks 
as  security  for  loans,  and  they  would  not 
allow  him  to  ship  the  cotton  without  the 
surrender  of  receipts  covering  the  number 
of  bales  he  desired  to  ship.  Lake  then,  in 
order  to  get  possession  of  his  cotton  without 
paying  his  d«>bt  to  the  bank  presented  these 
receipts  of  McMurray  &  Co.  which  he  had 
found.  And  though  the  receipts  had  never 
been  Indorsed  by  McMurray  &  Co.,  and  show- 
ed on  their  face  that  they  did  not  belong 
to  Lake,  the  compress  company,  relying  on 
his  honesty,  and  supposing  that  he  was  the 
owner,  took  them  up  and  in  exchange  there- 
for turned  over  to  Lake,  not  the  cotton  for 
which  the  receipts  were  given,  but  128  bales 
which,  though  It  stood  on  the  books  of  the 
compress  company  as  belonging  to  blm  or 
his  firm,  had  with  knowledge  of  the  com- 
press company  been  pledged  to  the  bank  by 
the  deposit  of  the  compress  receipts  Issued 
therefor.    Lake  thus  obtained  128  bales  of 
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cotton  the  compress  receipts  for  wblch  were 
beld  by  the  bank  as  securitj  for  its  loan, 
aud  to  which  he  had  no  right,  and  the  com- 
press company  obtained  from  him  compress 
receipts  that  he  did  not  own  and  had  no 
authority  tc  imrrender. 

Although  our  statute  makes  such  re(«ipt8 
"negotiable  by  written  indorsement  thereon 
and  delivery  in  the  same  manner  as  bills  of 
exchange  and  promissory  notes,"  it  does  not 
follow  that  all  the  consequences  Incident  to 
the  Indorsement  of  bills  and  noten  before 
maturity  ensue  or  are  Intended  to  result 
from  such  negotiation.  That  question  was 
ably  discussed  by  the  Supreme  Court  of  the 
United  States,  in  Shaw  t.  Railroad  Co..  and 
the  rule  stated  that  the  finder  of  a  bill  of 
lading  Indorsed  in  blank  could  not  by  trans- 
fer devest  the  title  of  the  owner.  Shaw  T. 
Railroad  Co.,  101  U.  S.  5.57,  25  L.  Ed.  892. 
The  same  rule  would  apply  to  a  lost  ware- 
house receipt,  for  bills  of  lading  aud  com- 
press and  other  warehouse  receipts  stand 
in  this  respect  on  the  same  footing.  Hale  ▼. 
Milwaukee  Dock  Co.,  29  Wis.  482,  9  Am. 
Rep.  603.  The  compress  receipt  represents 
the  property,  and  the  transfer  of  the  com- 
press receipt  by  the  owner  transfers  the 
title  to  the  property.  But  a  thief  who  finds 
a  compress  receipt  can  give  no  more  title 
to  a  purchaser  from  him  than  he  could  to 
property  which  he  had  found  or  stolen. 
Shaw  v.  Railroad  Company,  101  U.  S.  557, 
25  L.  Gd.  892.  If  this  Is  the  law,  even  where 
the  lost  receipt  had  been  Indorsed  in  blank 
by  the  owner,  as  held  by  the  Supreme  Court 
of  the  United  States  In  the  case  just  cited, 
how  clear  It  Is  that  the  finder  of  an  unin- 
dorsed receipt,  which  on  its  face  shows  the 
name  of  the  true  owner,  cannot  by  selling 
or  surrendering  such  receipt  transfer  the 
title  of  the  owner.  In  this  case  the  com- 
press receipts  issued  to  McMurray  &  Co., 
which  were  found  by  Lake,  had  never  been 
Indorsed,  and  carried  on  their  face  notice 
to  any  one  dealing  with  them  that  they 
belonged,  not  to  Lake,  but  to  another.  Lake 
not  only  had  no  title  to  them,  but  bis  find- 
ing and  surrender  of  them  to  the  compress 
company  In  no  way  affected  the  rights  of  the 
owners  thereof  or  their  title  to  the  cotton 
which  these  receipts  represented.  It  Is  true, 
as  remarked  by  the  Supreme  Court  of  the 
United  States  in  Shaw  v.  Railroad  Com- 
pany, that  the  owner  of  a  bill  of  lading  or 
compress  receipt  mfey  by  his  own  careless- 
ness put  It  in  the  power  of  a  finder  to  oc- 
cupy the  position  of  an  owner  under  circum- 
stances that  would  estop  such  owner  from 
setting  up  bis  rights  against  an  innocent 
purchaser.  In  this  case  there  is  the  sus- 
picious circumstance  that  the  manager  of 
McMurray  &  Co.,  who  was  also  a  member 
of  that  firm,  admitted  that  he  bad  loaned 
or  exchanged  compress  receipts  with  Lake 
on  at  least  one  occasion  to  enable  Lake  to 
ship  out  cotton  which  a  compress  company 


held.  If  he  had  loaned  these  receipts  to 
Lake  by  which  Lake  obtained  from  the 
defendant  compress  company  the  128  bales  of 
cotton  In  controversy  here,  his  firm  would 
clearly  be  estopped  to  claim  title  to  such 
receipts  or  cotton  as  against  the  compress 
company.  But  he  testified  positively  that 
the  receipts  he  exchanged  with  Lake  were 
those  of  another  compress  company,  that  be 
had  never  delivered  or  authorized  Lake  to 
take  any  receipt  issued  by  the  defendant 
compress  company,  and  that.  If  he  had  those 
receipts,  they  were  obtained  without  the  con- 
sent of  the  plaintiffs  in  some  way  unknown 
to  them.  The  chancellor  found  In  favor  of 
plaintiffs  on  that  point,  and  we  think  tbe 
evidence  supports  the  finding.  That  being  so, 
there  is  nothing  shown  to  estop  the  owners 
of  these  receipts  from  asserting  their  own- 
ership to  tbis  cotton.  It  was  their  cotton 
aud  deposited  with  tbe  compress  company 
as  such.  They  have  neither  sold  It  nor 
transferred  the  compress  receipts  therefor  to 
others,  and,  so  far  as  the  law  is  concerned, 
their  right  to  recover  Is  clear.  The  chancel- 
lor, we  think,  correctly  decided  in  their 
favor  against  the  compress  company. 

Second,  as  to  the  action  of  the  Citizens* 
Bank  against  the  compress  company  to  recov- 
er the  value  of  the  129  bales  of  cotton  for 
which  It  holds  the  receipts  of  the  compress 
company.  The  evidence  shows  that  this  cot- 
ton for  which  these  receipts  were  given  is  not 
now  in  tlie  possession  of  the  compress  com- 
pany. One  bale  of  this  cotton  the  compress 
company  admits  that  it  lost,  and  tbe  other  128 
bales  that  it  ought  to  have  to  meet  these  re- 
ceipts held  by  the  bank  it,  as  before  stated, 
delivered  to  Lake  on  receipts  of  McMurray  & 
Co.,  which  he  had  surreptitiously  obtained. 
In  other  words,  the  compress  company  let 
Lake  have  128  bales  of  cotton  belonging  to 
the  bank,  which  it  held  as  collateral  security 
for  loans  made  to  Lake  upon  his  surrender- 
ing to  the  compress  company  receipts  given 
to  McMurray  &  Co.  But,  as  we  have  seen. 
these  receipts  had  never  been  transferred  or 
Indorsed  by  the  owners  and  showed  on  their 
face  that  they  did  not  belong  to  Lake.  The 
compress  company  simply  took  Lake's  word 
for  it  that  he  was  the  owner  of  the  receipts. 
The  compress  company  thereupon  surrender- 
ed to  him  cotton  for  which  it  had  previously 
delivered  its  receipts  to  the  bank  and  to 
which  It  should  have  known  that  the  bank 
had  a  claim.  Counsel  for  the  compress  com- 
pany attempts  to  have  it  evade  liability,  by 
contending  that  the  receipts  of  the  compress 
company  held  by  the  bank  call  for  only  a  cer- 
tain number  of  bales  of  cotton,  and  do  not  de- 
scribe or  Identify  any  particular  cotton,  and 
that  therefore  the  title  to  the  cotton  did  not 
pass  to  the  holder  of  the  receipts.  But  this 
cotton  was  purchased  outside  of  the  city  and 
shipped  to  this  market  It  was  paid  for  by 
drafts  on  the  bank  to  which  the  bills  of  lad- 
ing of  the  railway  company  describins  tlw 
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cotton  were  attached  and  beld  by  the  bank 
as  security  for  the  loan.  Thia  cotton  was 
thus  Identified  at  the  time  of  the  purchase,  and 
the  title  thereto  vested  in  the  bank  by  trans- 
ferring to  It  the  bills  of  lading  Issued  by  the 
railway  company.  Afterwards,  when  the 
cotton  arrived  at  the  compress,  the  compress 
company  took  up  the  bills  of  lading  and  gave 
the  bank,  in  lieu  thereof,  compress  receipts 
stating  the  number  of  bales  of  cotton;  but 
this  exchange  did  not  affect  the  title  of  the 
bank  to  the  cotton.  This  was  then  not  an 
attempted  transfer  to  the  bank  of  a  certain 
number  of  bales  out  of  a  larger  number, 
where  title  would  not  pass  until  a  separation 
or  selection  was  made.  It  was  a  transfer  to 
the  bank  of  a  certain  selected  lot  of  cotton, 
which  while  in  the  hands  of  the  warehouse- 
man, was  afterwards  mingled  with  a  larger 
number  of  bales  so  as  to  make  Identification 
more  or  less  dlfiicult  But  this  mingling  did 
not  devest  the  title  of  the  bank,  and  it  still 
owned  a  certain  number  of  bales  in  the  hands 
of  the  compress  company. 

But.  if  we  concede  that  no  particular  cot- 
ton was  IdTtifled  by  these  receipts,  and  that 
no  title  passed  to  the  bank,  the  compress  com- 
pany would  .-!till  be  bound  for  the  number  of 
bales  of  cotton  named  In  the  receipts.  The 
receipts  would  in  effect  be  a  contract  on  the 
part  of  the  compress  company  that  It  would 
hold  for,  and  on  demand  deliver  to,  the  owner 
of  the  receipt  or  bis  assignee  the  number  of 
bales  of  cotton  named  therein.  This  Is  not 
a  suit  between  the  bank  and  a  creditor  of 
Lake  attaching  the  cotton,  nor  between  the 
bank  and  the  person  to  whom  Lake  sold  the 
cotton  after  he  withdrew  it  from  the  com- 
press company.  In  such  a  suit  the  question 
as  to  whether  the  title  of  the  cotton  passed 
to  the  bank  might  be  very  material.  But  In 
this  action  between  the  bank  and  the  com- 
press company  it  Is  not  very  material  wheth- 
er the  title  passed  to  the  bank  or  not  '  ( the 
title  passed  to  the  bank,  the  compresn  com- 
pany has  wrongfully  disposed  of  129  bales  of 
cotton  belonging  to  the  bank  and  must  ac- 
count to  it  for  the  value  thereof.  If  the  title 
did  not  pass  to  the  bank,  still  the  bank  holds 
the  contract  of  the  compress  company  to  the 
effect  that  It  has  received  of  the  Alphln-Lake 
Cotton  Company  129  bales  of  cotton  which  it 
agrees  to  deliver  to  the  bank  on  demand,  and 
which  contract  it  has  failed  to  perform  and 
must  respond  in  damages  for  the  value  of  the 
cotton,  or  at  least  to  the  extent  of  the  bank's 
debt  or  Interest  in  the  cotton.  If  this  was  an 
action  at  law  for  conversion,  It  might  be  ma- 
terial for  the  bank  to  show  that  it  had  title 
to  the  cotton ;  but,  it  being  now  an  action  In 
equity  to  settle  the  rights  of  these  parties 
growing  out  of  the  transactions  set  up  in  the 
pleadings,  the  question  of  whether  title 
passed  to  the  bank  Is  not  material  to  show 
liability  of  defendant  There  is  no  denial 
that  the  cotton  mentioned  in  the  receipts  was 
actually  delivered  to  the  compress  company. 


The  compress  company  had  notice  that  the 
receipts  which  It  Issued  therefor  were  held 
by  the  bank  as  a  collateral  security  for  a 
loan  to  Lake.  Under  those  circumstances,  as 
between  the  bank  which  held  the  receipts 
and  the  compress  company  which  Issued 
them,  we  think  that  the  compress  company 
is  liable  to  the  bank  for  the  value  of  the  num- 
ber of  bales  of  cotton  called  for  by  the  re- 
ceipt whether  the  title  to  the  cotton  passed 
to  the  bank  or  not 

Again,  the  compress  company  undertakes 
to  Justify  Its  conduct  in  turning  over  to  Lake 
this  cotton,  for  which  the  bank  held  its  re- 
ceipts on  the  surrender  by  him  of  receipts 
Issued  by  the  compress  company  to  McMur- 
ray  &  Co.,  which  be  had  found,  by  saying 
that  It  was  the  custom  to  treat  all  tiiese 
compress  receipts  as  made  to  bearer.  But 
the  receipts  were  not  Issued  to  bearer.  The 
receipts  which  the  compress  company  accept- 
ed from  Lake  in  exchange  for  this  cottou 
were  issued  to  McMurray  &  Co.  On  the  sur- 
render of  receipts  Issued  to  McMurray  &  Co., 
and  which  had  never  been  Indorsed  by  them, 
the  compress  company  delivered  to  Lake  cot- 
ton which  he  had  pledged  to  the  bank  which 
held  the  receipts  of  the  compress  company 
therefor.  The  compress  company  had  notice 
that  the  receipts  which  It  had  Issued  to  Lake 
for  this  cotton  bad  been  pledged  to  the  bank, 
and  yet,  without  consulting  the  bank,  it 
turned  over  to  him  this  cotton  on  his  surrend- 
ering receipts  of  another  party  for  other  cot- 
ton which  receipts  be  had  found.  In  acting  In 
this  way  the  compress  company  acted  In  di- 
rect violation  of  our  statute,  which  forbids 
a  warehouseman  from  removing  or  permit- 
ting to  be  shipped  or  removed  beyond  Its  con- 
trol any  goods,  cotton,  grain,  or  other  prod- 
uce or  commodity  for  which  he  has  given 
his  receipt  without  the  written  assent  of  the 
person  holding  his  receipt  Kirby's  Dig.  5 
527.  The  bank  did  not  assent  to  this  act  of 
the  compress  company,  and  the  compress 
company  cannot  set  up  a  custom  to  protect  It 
from  the  consequences  of  Its  act  done  In  di- 
rect violation  of  the  plain  mandate  of  the 
statute,  Dickinson  v.  Gay,  7  Allen  (Mass.)  29, 
83  Am.  Dec.  656;  Coxe  v.  Heisley,  19  Pa.  243; 
29  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  37(^-378. 

But,  even  If  the  statute  could  be  abrogated 
In  that  way,  the  evidence  does  not  show  any 
custom  that  could  protect  the  compress  com- 
pany under  the  facts  of  this  case.  The  evi- 
dence may  show  that  there  was  a  custom  for 
the  compress  company  to  deliver  cotton  to 
the  party  who  had  placed  it  in  the  company's 
warehouse  upon  surrender  by  him  of  receipts 
of  the  compress  company  for  an  equal  num- 
ber of  bales,  whether  the  receipts  were  origi- 
nally Issued  to  him  or  not  provided  that  he 
then  owned  them  and  bad  a  right  to  sur- 
render them.  But  there  is  no  proof  of  a 
custom  that  would  Justify  a  delivery  of  cot- 
ton which  the  owner  had  pledged  to  a  bank 
with  knowledge  of  the  compress  company  upon 
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tbe  Bnrrender  by  bim  of  a  lost  or  stolen  re- 
«eipt  to  wblcb  be  bad  no  rlgbt  or  title,  with- 
out tbe  consent  of  tbe  bank.  When  cotton 
was  delirered  upon  the  surrender  of  receipts 
not  issued  to  the  party  obtaining  tbe  cotton, 
it  was  done  on  the  assumption  that  such  party 
wan  the  owner  of  the  receipts  and  had  tbe 
right  to  surrender  tbem.  If  tbe  party  ob- 
taining tbe  cotton  delivered  therefor  com- 
press receipts  that  were  Issued  to  and  be- 
longed to  another,  and  which  he  bad  no  au- 
tliorlty  to  Rurrender,  the  compress  company 
gained  no  rights  thereby,  in  the  absence  of 
fault  of  the  legal  owner  of  tbe  receipt,  and 
was  In  tbe  same  position  as  If  It  had  deliv- 
ered tbe  cotton  without  requiring  any  re- 
ceipts in  exchange  therefor.  In  fact  this 
custom  that  tbe  compress  company  relies  on 
seems  to  have  been  based  on  the  theory  that 
ail  men  were  honest.  Bo  long  as  no  un- 
scrupulous dealers  appeared,  so  long  as  tbe 
compress  company  was  certain  that  the  par- 
ties to  whom  cotton  was  delirered  were  tbe 
owners  of  the  receipts  they  surrendered,  no 
great  harm  was  felt,  for,  while  that  was  so, 
the  compress  company  always  bad  on  hand 
tbe  number  of  bales  called  for  by  its  out- 
standing receipts,  though  it  might  not  tie  tbe 
identical  cotton  for  which  the  receipts  were 
executed.  But  this  loose  method  of  doing 
business  was  calculated  to  attract  tbe  atten- 
tion of  dishonest  commercial  adventurers. 
That  years  passed  before  any  harm  was  felt 
speaks  well  for  tbe  honesty  of  those  dealing 
with  cotton  In  this  market  But  the  un- 
scrupulous man  arrlve<l  at  last,  and  then  a 
day  dawned  full  of  danger  to  these  unsus- 
pecting dealers.  Taking  advantage  of  this 
lax  method  of  transacting  business,  a  daring 
financial  buccaneer  simply  walked  off  with 
128  bales  of  cotton  to  which  be  was  not 
entitled  and  for  which  the  bank  that  had 
loaned  bim  money  held  the  receipts  of  tbe 
compress  company.  It  is  a  matter  of  cur- 
rent history  that  these  were  not  his  only  vic- 
tims. Other  banks,  compress  companies,  and 
even  railroads  suffered  from  his  assaults. 
Tbe  question  here  Is  whether  this  bank  or 
tbe  compress  company,  neither  of  which  has 
been  guilty  of  any  intentional  wrong,  must 
sustain  tbe  loss  In  this  case.  Tbe  substance 
of  the  matter  is  that  T^ke  bought  129  bales 
of  cotton  and  shipped  it  to  tbe  compress  com- 
pany. He  transferred  the  railroad  bills  of 
lading  to  tbe  bank  to  obtain  money  to  pay 
for  tbe  cotton.  Afterwards  the  compress 
company  or  Lakd  with  the  knowledge  of  that 
company,  procured  the  bills  of  lading  from 
the  bank  by  sabstitutlng  therefor  the  com- 


press rec^pts  Issued  In  bis  name  for  tbe  cot- 
ton. Although  there  was  no  written  indorse- 
meat  of  the  receipts,  tbe  transfer  was  good 
In  eqully  and  gave  tbe  bank  an  equitable  title 
thereto.  The  debt  of  Lake  to  tbe  bank  bas 
never  been  paid.  It  still  holds  tbe  compress 
receipts.  But  the  compress  company,  rely- 
ing on  Lake's  word  that  be  was  tbe  owaer 
of  other  receipts  belonging  to  McMarray  & 
Co.,  turned  over  to  bim  la  exchange  there- 
for the  cotton  that  In  equity  belonged  to  tlie 
bank.  As  the  compress  company  bad  notice 
that  these  receipts  were  held  by  the  baoi^ 
as  it  was  not  in  any  way  misled  by  tbe  banic, 
and  as  tbe  bank  bas  never  consented  to  tliis 
act  of  the  compress  company  in  delivering 
the  cotton  to  Lake,  we  think  that  the  coni- 
press  company  should  account  to  tbe  bank 
for  tbe  value  of  tbe  cotton,  or  for  such  an 
amount  as  will  cover  the  bank's  debt  BV>t  In 
delivering  cotton  to  Lake  for  which  the  bank 
held  its  receipts  without  the  consent  of  tti" 
bank,  the  compress  company  violated  both  Its 
contract  and  tbe  statute  of  tbe  state,  and 
must  bear  tbe  loss  resulting  from  its  o\td 
carelessness. 

On  the  whole  case,  the  Judgment  of  the 
chancellor  as  to  McMurray  &  Co.  and  Miller 
&  Co.  will  be  affirmed.  Tbe  Judgment  in 
favor  of  the  compress  company  as  to  claim 
of  tbe  Citizens'  Bank  will  be  reversed,  and 
tbe  cause  remanded  with  an  order  that  tbe 
cause  be  referred  to  a  master  or  commis- 
sioner to  hear  evidence  and  determine  tlie 
value  of  the  129  bales  of  cotton  for  which  tbe 
bank  holds  compress  receipts,  and  on  the 
coming  In  of  such  report  that  the  bank  have 
Judgment  against  the  compress  company 
for  the  value  of  tbe  cotton.  By  consent  of 
parties  the  128  bales  of  cotton  in  the  hands 
of  the  compress  company  at  the  time  these 
actions  were  commenced  were  sold  and  the 
proceeds  deposited  In  the  bank  to  await  tbe 
action  of  tbe  chancery  court.  This  cotton 
has  been  decided  to  be  tbe  property  of  Mc- 
Mtirray  &  Co.  and  Miller  &  Co.;  but  under 
the  terms  of  that  agreement,  we  do  not  tbini: 
these  parties  can  recover  interest  on  the 
money,  except  from  the  date  of  tbe  Judg- 
ment of  tbe  chancery  court  Nor  do  we 
think  that  tbe  bank  which  held  tbe  money 
should  be  allowed  interest  on  the  sums  claim- 
ed by  it  except  from  tbe  date  of  that  Judg- 
ment After  tbe  Judgment  the  bank  had  no 
right  to  retain  the  fund,  and  must  pay  in- 
terest and  is  entitled  to  recover  from  the 
compress  company  interest  on  its  debt  fnnv 
the  same  date. 

Judgment  accordingly. 
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HARPER  T.  STATE. 
(Sapreme  Court  of  Arkansas.    July  9,  1906.) 

1.  Cbihirai.  IiAW— Refusal  to  Obant  Cor- 

TINUANCS— GBOUND   FOB   NEW    TBIAL. 

Refusal  to  grant  a  continuauce  in  a  crim- 
inal case  is  not  ground  for  a  new  trial  unless 
the  court  abused  its  discretion. 

[Ed.  Note.— For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  S§  2161,  2162.] 

2.  Sahb—Continuahcb  —  Absent  Witnesses 

— DiLIOENCE. 

On  an  application  for  a  continuance  in  a 
criminal  case,  on  the  ground  of  the  absence  of 
a  witness,  it  appeared  that  accused  was  in- 
dicted December  20th,  that  the  case  was  called 
for  trial  February  26th,  following,  and  that  he 
had  counsel  within  a  few  days  after  his  arrest. 
No  showing  was  made  why  process  had  not 
been  served  on  the  absent  witness .  who  was  a 
resident  of  the  county  before  he  left  the  county. 
Held,  not  to  show  proper  diligence  to  procure 
the  attendance  of  the  witness,  and  the  court 
properly  denied  the  application. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  I  1336.] 

3.  Same— Matebialitt  of  Testimony. 

Where,  on  a  trial  for  homicide,  a  witness 
for  the  state  was  not  cross-examined  as  to 
whether  be  had  endeavored  to  incite  people  to 
join  him  in  mob  violence  against  accused,  ac- 
cused was  not  prejudiced  by  the  refusal  of  a 
continuance  on  the  ground  of  the  absence  of  a 
witness  who  would  testify  that  the  state's  wit- 
ness had  attempted  to  incite  mob  violence;  no 
proper  foundation  having  been  laid  for  impeach- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  1323-1327.] 

4.  Same. 

An  application  for  a  continuance  of  a  trial 
for  homicide,  on  the  ground  of  the  absence  of 
a  witness  who  would  testify  that  decedent  had 
ill  will  towards  accused,  and  had,  on  viirious 
occasions,  made  threats  of  violence  against  him, 
but  without  any  overt  acts  to  carry  them  out, 
and  without  showing  that  the  threats  had  been 
communicated  to  accused,  was  properly  denied, 
as  not  furnishing  the  basis  for  any  excuse  or 
justification. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  I^w,  if  1323-1327.] 

5.  Samr— Cumulative  Tkstimont. 

It  is  not  error  to  refuse  a  continuance  In 
a  criminal  case,  on  the  ground  of  the  absence 
of  a  witness  whose  testimony  is  merely  cumula- 
tiv(>. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1.328-1331.] 

6.  Same— Appeal— Review— Habitlebs  Errob 
—Election  of  Cownt  on  Which  to  Pro- 
ceed. 

Where,  on  a  trial  under  an  indictment 
charsring  in  one  count  that  accused  committed 
murder,  and  in  the  other  count  that  he  aided 
two  persons  named  in  the  commission  thereof,  the 
evidence  showed  a  conspiracy  between  accused 
and  the  two  persons  to  kill  decedent,  accused 
was  not  prejudiced  by  the  failure  of  the  court 
to  compel  the  prosecuting  attorney  to  elect, 
on  which  count  he  would  proceed  before  the 
trial  began. 

7.  Same— Argument  of  Prosecuting  Attob- 
NET— Ground  fob  Reversal. 

Where,  on  a  trial  for  homicide,  the  evidence 
showed  a  conspiracy  between  three  persons  to 
kill  decedent,  the  argument  of  the  prosecuting 
attorney  that  the  three  were  present  and  helped 
to  do  the  killing,  and  that  it  made  no  difference 
which  one  of  them  did  the  killing  as  they  were 
all  guilty,  was  not  ground  for  reversal. 


Appeal  from  Circuit  Court,  Craighead 
County,  Jonesboro  District;  Allen  Hughes, 
Judge. 

Ves  Harper  was  convicted  of  murder  hx 
the  first  degree,  and  he  appeals.    AfBrmed. 

Appellant  was  indicted  at  the  December 
term  (December  20),  1905,  of  the  circuit 
court  for  the  Chlckasawba  district  of  Missis- 
sippi county,  for  the  murder  of  Eullck  Knight. 
The  Indictment  contained  two  counts :  The  first 
count  charging  him  with  murder  in  the  first 
degree,  and  the  second  charging  him  with 
being  accessory  before  the  fact  to  murder 
in  the  first  degree;  alleging  that  James  and 
Ches  Harper  murdered  Eullck  Knight,  ana 
that  he  aided  and  abetted  and  assisted 
therein.  The  cause  was  continued  on  mo- 
tion of  appellant  to  February  12,  1906.  On 
this  day  the  venue  was  changed  to  the 
Craighead  circuit  court  When  the  case  was 
called  for  trial  In  the  Craighead  circuit 
court,  on  the  26th  day  of  February,  1906, 
the  appellant  filed  the  following  motion  for 
continuance:  "Come  the  defendants,  James 
Harper,  Ches  Harper,  and  Ves  Harper,  and 
move  the  court  for  a  continuance  in  this 
cause,  and  for  cause  state  that  they  cannot 
safely  go  to  trial  at  the  present  term  of 
this  court  on  account  of  the  absence  of  Frank 
Neely,  Oabe  Owens,  Jesse  Smotherman,  Jack 
Sutton,  Jack  BIddle,  and  Howard  Cable. 
If  Frank  Neely  and  Oabe  Owens  were  pres- 
ent they  would  testify  that  the  state's  prin- 
cipal witness,  Wm.  Dycus,  on  the  night  of 
the  third  day  after  the  killing  of  Eullck 
Knight,  the  crime  for  which  these  defend- 
ants stand  indicted  in  this  cause,  was  going 
through  the  neighborhood.  In  the  vicinity 
where  the  said  Eullck  Knight  was  killed, 
trying  to  Incite  many  citizens  to  join  him  in 
a  mob  to  go  to  Osceola,  about  10  miles 
away,  and  where  these  defendants  were  at 
that  time  confined  In  jail,  and  take  them  out 
and  mob  them,  and  that  the  said  Wm.  Dycus 
was  making,  and  did  make,  many  threats  of 
violence  about  each  of  these  defendants,  and 
showed  great  prejudice  against  each  .of 
them.  If  Jesse  Suiotherman  was  present 
he  would  testify  that  about  one  month  be- 
fore the  killing  of  Eulick  Knight,  that  the 
said  Eullck  Knight  borrowed  a  loaded  pistol 
from  Lum  Carney,  with  which  he  said  be 
meant  to  kill  both  Ves  and  Jas.  Harper 
within  48  hours.  He  would  also  testify 
that  about  three  weeks  before  the  killing, 
at  a  cross-roads,  that  the  defendants  Ches 
Harper  and  Jas.  Harper  came  In  view,  and 
missed  meeting  Eullck  Knight  in  the  due 
course  of  their  journey  about  40  or  50  yards; 
that  he  saw  Eulick  Knight  unbutton  hl.s 
vest,  and  place  his  hand  upon  a  six-shooter 
pistol;  and  say  that  he  was  going  to  kill 
both  the  said  Ches  and  Jas.  Harper  then 
and  there.  And  if  Jack  Sutton  were  pres- 
ent, defendants  could  urove  that  the  same 
material  facts  by  him,  as  above  stated,  could 
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nlso  be  proved  by  Jesse  Smotberman,  and,  in 
addition  thereto,  be  would  testify  tbat  be 
had  seen  the  deceased,  Eulick  Knigbt,  on 
two  occasions  within  two  months  of  this 
tragedy  with  a  loaded  pistol,  and  bad  beard 
blm  make  threats  of  violence  against  both 
Ves  and  James  Harper,  and  say  that  he 
would  kill  them  both,  and  tbat  at  the  May, 
1905,  term  of  the  circuit  court  at  Blythe- 
vllle,  the  deceased,  Eulick  Knight,  attempt- 
ed violently  to  assault  the  defendant  James 
Harper,  at  a  time  when  the  said  James 
Harper  did  not  know  of  his  presence,  and 
was  not  aware  tbat  such  attempted  assault 
was  being  made,  and  tbat  bystanders  had  to 
Interfere  and  did  interfere,  and  held  the  said 
Eulick  Knight  to  prevent  his  making  a  mar< 
derous  assault  on  the  defendant  James 
Harper.  If  Jack  Biddle  were  present,  be 
ivould  testify  tbat  be  beard  Eulick  Knight, 
within  three  months  before  his  death,  say 
tbat  if  defendant  Ves  Harper  did  not  deed 
blm  a  one-balf  Interest  in  bis  tract  of  land, 
be  would  kill  him  like  a  damned  dog.  If 
Howard  Cable  were  present,  he  would  tes- 
tify that  be  carried  a  note  late  in  the 
evening,  before  the  killing  of  Eulick  Knight 
the  next  morning,  from  Eulick  Knigbt  to  the 
defendant  Tbat  all  of  the  above-mentioned 
acts  of  hostility  and  threats  of  the  said  Eulick 
Knigbt  were  communicated  to  each  of  the  de- 
fendants before  the  said  Eulldc  Knigbt  was 
killed.  Tbat  these  defendants  were  indicted 
and  arraigned  on  the day  of  Decem- 
ber, 1905,  and,  on  the  said  day,  they  caused 
to  be  issued  subpoenas  for  each  of  the  above- 
named  witnesses.  That  Howard  Cable,  Jesse 
Smotberman,  and  Frank  Neely  bad  been  sub- 
poenaed, and  tbat  Jack  Sutton  is  temporarily 
absent  In  the  state  of  Mississippi.  That 
Frank  Necly  Is  sick,  and  temporarily  in  a 
hospital  in  Memphis,  Tenn.  Tbat  Gabe 
Owens  is  temiwrarliy  alraent — is  at  present 
at  Owensboro,  Ky.  Tbat  Jesse  Smotberman 
is  sick  at  his  home  in  Mississippi  county. 
Ark.,  and  is  unable  to  attend  the  present 
term  of  this  court  That  Howard  Cable, 
defendants  are  Informed,  Is  unable  to  be 
present  because  be  has  no  money  with  which 
to  pay  his  expenses.  Tbat  Jack  Biddle  is 
temporarily  absent,  ond  is  at  present  at 
Gates,  Tenn.  That  these  defendants  cannot 
prove  the  facts  above  set  out  by  any  other 
person  except  these  witnesses  named,  and 
that  all  the  facts  above  set  out,  these  affiants 
believe  to  be  true,  and  that  none  of  the 
said  witnesses  are  absent  by  the  consent 
connivance,  or  procurement  of  any  of  these 
defendants.  That  all  of  these  defendants 
have  been  continuously  confined  In  Jail  since 
their  arrest  in  August  1905,  and,  If  they 
are  given  until  the  next  term  of  this  court 
they  will  be  able  to  have  service  of  process 
had  on  each  of  the  attove-named  witnesses, 
who  are  now  out  of  the  state  of  Arkansas, 
and  have  them  in  court  to  testify  in  their 
behalf.    Defendants  allege  tbat  each  of  the 


said  witnesses  are  bona  fide  residents  and 
citizens  of  Mississippi  county.  Ark.,  and  tliat 
in  a  short  while  each  of  them  will  be  bad; 
at  his  respective  home  in  tbe  neigbborlwod, 
where  they  and  these  defendants  reside,  and 
wliere  the  killing  of  Eulick  Knight  took 
place.  Wherefore  these  defendants  pray  tliat 
this  cause  l>e  continued  until  the  next  term 
of  this  court,  to  the  end  that  they  may  have 
a  fair  and  full  investigation  of  tbeir  cause." 
Tbe  motion  was  duly  verified. 

In  resisting  the  motion  for  continuance  tbe 
prosecuting    attorney    admitted    tliat    Jesse 
Smotberman  was  too  sick  to  attend  at  tbat 
term  of  tbe  court  but  further  on  be  stated 
to   tbe  court  that,  if  the  defendant   were 
forced   to  a   trial  be  would  have  witness 
Smotberman  present  to  testify  for  the  de- 
fendant.   It  was  also   admitted   by    coun- 
sel   for    tbe    state    tliat    witness    Frank 
Neely  was  out  of  the  state.    The  prosecuting 
attorney    offered   to   let   attorneys   for   the 
defense  read  the  motion  for  continuance  as 
tbe  deposition  of  tbe  absent  witnesses  named 
therein;    which  offer  was  refused  by  att(X'- 
neys   for    defendant     Tbe   court   overruled 
the   motion,    stating   tbat   it  was   "of   tbe 
opinion  that  both  sides  were  as  ready  for 
trial  as  they  would  be  at  another  term,  ow- 
ing to  tbe  distance  they  had  to  come,  and 
tbe  number  of  witnesses  In  attendance  upon 
tbe  court"  and  offered  to  permit  attorneys 
for  tbe  defendant  to  read  tbe  motion  for 
continuance  as  the  desposltions  of  the  wit- 
nesses named  therein.     Tbe  court  gave  aa 
one  reason  why  tbe  motion  was  overruled 
that  attorneys  for  defendant  had  had  time 
to   take  the   depositions   of   the   witnesses 
named  who  were  absent  on  account  of  sick* 
ness,  whereupon  the  attorneys  for  tbe  de- 
fendant made  aOidavit  tbat  neither  of  than 
knew  tbat  witness  Frank   Neely  was  sick, 
or  in  a  hospital  in  Memphis,  Tenn.,  until 
the  cause  was  called  for  trial  at  that  term, 
and  they  renewed  their  application  for  con- 
tinuance, and  the  court  refused  it,  to  whicb 
they  excepted.    The  motion  for  continuance 
was  not  read  in  evidence.    Tbe  record   re- 
cites:  "At  the  close  of  the  evidence  nothing 
was  said  by  any  one   about  election,   and 
the  matter  did  not  occur  to  the  court  until 
after  tbe  opening  argument  of  tbe  prosecut- 
ing attorney  bad  been  made,  when  election 
was   Immediately   ordered  and  mad&"     Al- 
so the  following:    "After  tbe  trial  was  con- 
cluded and  the  prosecuting  attorney,  L.   C. 
Going,  had  made  bis  opening  speech  to  the 
jury,  he  made  his  election  to  try  defendant 
on    count   1,    charging   the   defendant   with 
murder  In  the  first  degree."  -  But  following 
these    recitals    is    another    recital,    showing 
that  the  attorneys  for  defendant  moved  the 
court  to  have  the  district  attorney  to  elect  be- 
fore tbe  selection  of  the  Jury  on  which  count 
of  the  indictment  he  would  go  to  trial."    Still 
another  recital   following  this  shows   tbat 
the  attorneys  for  defendant  moved  tbe  court 
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to  compel  the  prosecatlng  attorney  "after 
tbe  selection  of  the  Jury,  and  before  the 
trial  began,  to  elect  on  wbicb  count  of  tbe 
indictment  be  wouid  put  defendant  to  trial"; 
wbicb  motion  was  by  tbe  court  orerrnled. 
The  record  recites  that:  "During  the  open- 
ing argument  of  the  prosecuting  attorney 
he"  argued  at  length  the  eyidence  tending 
to  show  tbe  connection  of  Ches  Harper  and 
■James  Harper  with  the  killing  of  Eullck 
Knight,  and  showing,  and  tending  to  show 
a  conspiracy  on  tbe  part  of  the  three  Har- 
pers to  do  the  killing,  saying,  among  other 
things  that:  "All  of  them  were  present  and 
helped  to  do  the  killing,  and  that  it  was 
the  dirtiest  and  most  damnable  conspiracy 
that  was  ever  formed.  That  it  made  no 
difference  which  'one  of  them  did  the  kill- 
ing as  they  were  all  In  a  conspiracy  and  all 
guilty  alike."  But  the  record  further  shows 
that:  "No  objection  was  made  to  this  argu- 
ment, nor  was  it  called  to  the  attention  of 
the  court  in  any  way." 

The  testimony  of  William  Dycus,  who 
was  the  only  eyewitness  to  tbe  killing,  and 
other  witnesses  on  behalf  of  tbe  state,  tend- 
ed to  show  that  appellant  killed  Knight  by 
lying  iu  wait.  The  testimony  on  behalf  of 
appellant  tended  to  show  the  killing  was 
done  in  self-defensa.  The  facts  are  sub- 
stantially as  follows:  The  testimony  of  tbe 
witnesses  for  tbe  state  showed  that  decedent 
was  not  armed,  and  was  not  making  any 
demonstration  as  if  to  draw  a  weapon  against 
accused  at  the  time  of  tbe  killing.  Tbe  de- 
fense showed  that  decedent  was  armed,  and 
tliat  accused  shot  In  self-defense. 

S.  R.  Simpson,  3.  H.  Edwards,  and  W.  M. 
Taylor,  for  appellant  Robt  L.  Rogers,  Atty. 
Gen.,  for  tbe  State. 

WOOD,  J.  (after  staUng  the  facts). 
First.  Tbe  court  did  not  err  in  refusing 
to  grant  a  continuance.  "Continuances  in 
criminal  as  well  as  civil  cases  are,  as  a  gener- 
al rule,  within  the  sound  discretion  of  the 
trial  court,  and  a  refusal  to  grant  a  continu- 
ance in  a  criminal  case  Is  never  a  ground 
for  a  new  trial  unless  it  is  made  to  appear 
that  such  discretion  has  t>een  abused  to  the 
prejudice  of  tbe  defendant"  Lane  v.  State, 
67  Ark.  2»S,  54  S.  W.  870;  Puckett  v. 
State,  71  Atk.  62,  70  S.  W.  1041,  and  many 
cases  cited  in  1  Crawford's  Digest,  p.  362.  Of 
the  witnesses  named  in  appellant's  motion, 
it  appears  that  only  Howard  Cable,  Jesse 
Smotberman,  and  Frank  Neely  had  l>een 
subpoenaed.  The  record  shows  that  Howard 
Cable  was  present  at  the  trial  and  testified. 
So  Frank  Neely  and  Jesse  Smotberman  are 
the  only  witnesses  absent,  whom  the  appel- 
lant had  used  due  diligence  to  obtain.  It  is 
alleged  in  the  motion  that  tbe  absent  witness- 
es are  residents  and  citizens  of  Mississippi 
county.  Appellant  was  indicted  December 
20,  1905,  and  the  case  was  called  for  trial 
February  26,  1006.    He  had  couns^  to  r^^ 


resent  him,  as  it  appears  from  their  affida- 
vit within  a  few  days  after  his  arrest;  and 
yet  no  showing  is  made  why  process  had 
not  been  served  upon  tbe  absent  witnesses 
not  subpoenaed,  before  they  left  Mississippi 
county.  No  showing  is  made  why  process 
bad  not  been  served  on  them  before  the  cause 
was  called  for  final  trial.  This  does  not 
show  proper  diligence  to  obtain  these  wit- 
nesses. Appellant  should  have  gone  further 
and  shown  why  they  were  not  served  with 
process.  If  process  bad  been  served  on  them, 
for  aught  that  appears  to  the  contrary,  they 
would  have  been  present  Tbe  reasonable 
presumption  is  that  they  would  have  been. 
As  to  the  witness  Frank  Neely,  conceding 
that  due  diligence  was  used  to  obtain  his 
testimony,  the  refusal  of  the  court  to  con- 
tinue on  account  of  his  absence'  was  not 
prejudicial  error.  Appellant  expected  to 
prove  by  him  that  the  state's  principal  wit- 
ness, William  Dycus,  had  gone  tbrough  tbe 
neighborhood  where  tbe  killing  occurred,  and 
had  endeavored  to  incite  people  to  join  him 
in  mob  violence  on  appellant  and  bad 
made  many  threats  of  violence  against  him, 
and  had  thus  manifested  great  prejudice 
against  him.  This  would  have  been  compe- 
tent testimony  as  affecting  the  credibility  of 
the  witness  Dycus.  But  Dycus  was  on  tbe 
stand  as  a  witness,  and  counsel  for  appel- 
lant did  not  lay  the  foundation  for  tbe  intro- 
duction of  such  evidence  by  asking  Dycus 
whether  or  not  he  did  the  things  alleged  in 
the  motion  for  continuance  calling  his  at- 
tention to  the  time  and  place.  Had  such 
questions  been  asked  him,  he  might  have  an- 
swered In  tbe  afiirmative.  Tliat  would  have 
ended  the  matter.  Other  proof  would  not 
have  been  necessary.  As  he  was  present, 
and  knew  whether  or  not  be  bad  engaged 
In  the  conduct,  he  should  have  been  question- 
ed on  the  subject 

Appellant  cannot  claim  to  t>e  prejudiced  by 
the  refusal  of  the  court  to  allow  witnesses 
to  testify  to  such  conduct  on  the  part  of  one 
of  tbe  witnesses,  when  tbe  witness  himself 
was  not  asked  about  it  and  had  not  been 
given  the  opportunity  to  either  affirm  or 
deny  the  alleged  conduct  affecting  bis  credi- 
bility as  a  witness.  See  section  3138,  Kirby's 
Dig.  It  appears  that  appellant  did  ask  this 
witness  on  cross-examination  if  he  had  taken 
an  Interest  in  the  prosecution  against  ap- 
pell'ant,  and  If  he  and  some  other  people 
"bad  made  up  money  to  employ"  counsel 
in  the  'case  to  prosecute  appellant  and  the 
witness  answered  that  he  bad.  So  he  may 
bave  answered  affirmatively  the  other  ques- 
tions touching  his  alleged  conduct  looking 
to  mob  violence  against  appellant  bad  they 
been  asked  blm.  Appellant  is  not  in  a  posi- 
tion to  claim  that  be  is  prejudiced  by  the 
refusal  of  court  to  grant  a  continuance  on 
account  of  tbe  absence  of  Frank  Neely.  By 
witness  Smotberman,  appellant  alleged  that 
he  expected  to  prove  that  about  "one  month 
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before  tbe  killing  of  Enlick  Knigbt,  be. 
Knight,  borrowed  a  pistol  from  Lmu  Carney 
wltb  wblcb  he  said  be  meant  to  kill  both 
Ves  and  James  Harper  within  48  hours." 
And  again  that  "about  three  weeks  before 
the  killing  at  a  cross-roads,  that  tbe  de- 
fendants Ches  Harper  and  James  Harper 
came  in  view  and  missed  meeting  Eulick 
Knight  In  the  due  course  of  their  journey 
about  40  or  50  yards,  that  he  saw  Eulick 
Knight  unbutton  his  vest  and  place  his 
hand  upon  a  slx-ehooter  pistol,  and  say  that 
he  was  going  to  kill  both  the  said  Cbes 
and  James  Harper  then  and  there."  Cer- 
tainly no  prejudice  could  haye  resulted  to 
appellant  from  the  refusal  of  the  court  to 
continue  the  cause  on  account  of  tbe  ab- 
sence of  this  testimony.  It  would  have  shc/wn 
no  more  than  that  deceased  bad  great  HI 
will  toward  the  Harpers,  and  that  on  sundry 
occasions  he  made  threats  of  violence  against 
them,  and  wblcb  threats  he  never  put  Into 
execution,  although  It  did  not  appear  that 
there  was  anything  to  prevent  or  restrain 
him  from  so  doing.  The  probative  result  of 
such  testimony  would  have  been  bad  tem- 
per, and  evil  disposition  on  the  part  of  Knight 
towards  tbe  Harpers  manifested  by  threats 
simply,  without  any  overt  acts,  showing  an 
intention  to  carry  them  out  It  was  not 
averred  that  these  threats  were  ever  com- 
municated to  appellant  Therefore  they 
could  not  furnish  the  basis  for  any  excuse 
or  Justification  of  his  conduct.  Wiggins  v. 
Utah,  93  U.  S.  465,  23  L.  Ed.  Ml.  If 
competent  at  all,  which  question  we  need 
not  decide,  It  is  clear  that  they  were  only 
competent  to  show  the  character  of  Knight 
for  violence,  and  his  disposition  of  mind 
toward  appellant  and  thus  to  be  considered 
by  the  Jury  In  determining  who  was  the 
aggressor.  Palmore  v.  State,  29  Ark.  248; 
Brown  v.  State,  56  Ark.  693,  18  S.  W.  1051. 
But,  for  such  purpose  It  was  merely  cumula- 
tive evidence.  So,  likewise,  would  have  been 
the  testimony  of  Sutton  and  Blddle,  other 
witnesses  named  In  motion.  The  testimony 
of  Felix  Pursely  for  appellant  was  to  the  ef- 
fect that  a  few  weeks  before  Knight  was  kill- 
ed the  witness  heard  blm  say  that  Ves  Harp- 
er had  put  a  tenant  on  the  place,  that  he, 
Knight,  did  not  want  hhn  there,  and  that 
he  Was  going  to  lick  the  tenant,  and  give  him 
a  certain  number  of  hours  to  leave,  and  If 
he  did  not  vacate,  he,  Knight,  was  going  to 
bum  down  the  house.  Anothn  witness,  Har- 
low Carwell,  testified  that  "in  June  before 
the  killing  took  place  In  August,  he  heard 
Knigbt  say  that  'if  Ves  Harper  did  not  give 
him  a  deed  to  one-half  that  farm,  he  or  Ves 
would  sleep  in  the  Hatcher  graveyard.'  "  And 
the  witness  said  that  Knight's  manner  con- 
vinced him  that  he  was  in  earnest,  and  he 
communicated  the  conversation  to  appellant 
This,  togetlier  wltb  the  testimony  of  appel- 
lant himself,  and  of  William  Dycus,  as  to 
tbe  quarrel  on  the  evening  prior  to  the  morn- 


ing of  the  fatal  day,  showed  that  appellant 
and  Knight  were  living  in  a  state  of  "undis- 
guised hostility."  So,  if  the  purported  testi- 
mony of  the  absent  witness,  Jesse  Smother- 
man,  were  competent,  appellant  suffered  no 
prejudice  by  a  refusal  to  continue  in  order 
to  enable  blm  to  procure  it  However  errone- 
ous might  be  the  reasons  assigned  by  tbe 
court  for  refusing  tbe  continuance,  we  find 
no  error  prejudicial  to  appellant  in  the  rul- 
ing Itself. 

Second.  The  other  ground  urged  for  re- 
versal is  that  the  court  erred  In  not  compel- 
ling tbe  prosecuting  attorney  to  elect  on 
which  count  of  the  indictment  he  would  stand 
before  the  trial  began.  Whether  the  appel- 
lant's counsel  moved  the  court  to  require  the 
prosecuting  attorney  to  el«A  on  which  count 
In  the  Indictment  he  would  proceed,  before 
the  selection  of  the  Jury,  and  before  the 
trial  began,  or  after  the  evidence  had  been 
concluded  and  the  prosecuting  attorney  bad 
made  his  opening  argument  it  is  impossible 
to  determine  from  the  recitals  of  the  record. 
For  these  recitals  on  this  point  are  contra- 
dictory and  confusing.  But  we  regard  this 
as  wholly  immaterial  in  view  of  the  testi- 
mony. Tbe  appellant  admitted  the  killiug. 
and  th^re  was  abundant  proof  to  warrant 
the  conclusion  that  appellant  and  his  father 
and  brother  had  formed  a  conspiracy  to  kill 
Knight  Appellant  himself  says  that  afto* 
the  quarrel  the  evening  before  be  told  his 
father  and  brother  what  Knight  had  done 
and  said,  and  called  on  them  for  protectien. 
and  bis  own  evidence  shows  that  they  stayed 
at  his  house  with  him  that  night,  after  be 
had  sent  his  wife  away,  and  that  they  car- 
ried a  pump  handle  shotgun  over  there; 
the  very  gun  with  which  appellant  says  he 
did  the  shooting.  True,  appellant  says  they 
had  gone  before  Knight  and  Dycus  came, 
and  were  not  present  when  the  killing  oc- 
curred, but  the  circumstances  as  detailed  by 
Dycus  and  other  witnesses  made  It  a  question 
for  the  Jury  to  say  whether  or  not  there 
was  a  conspiracy  beween  appellant  and  his 
father  and  brother  Ches,  to  kill  Knight  If 
there  was  a  conspiracy,  It  was  imnnaterial 
when  the  prosecuting  attorney  made  bis  elec- 
tion, for  the  testimony  as  to  the  acts  and  dec- 
larations of  his  father  and  brother  In  fur- 
therance of  the  conspiracy,  and  while  It 
was  In  progress,  were  competent  (Benton  v. 
State  [Ark.]  94  S.  W.  688)  on  either  count. 
Therefore  we  are  of  the  opinion  that  no 
prejudice  resulted  from  the  failure  of  the 
prosecuting  attorney  to  make  his  election  be- 
fore the  trial  began.  In  this  view,  the  testi- 
mony of  the  witnesses  and  the  argimient  of 
counsel  which  appellant  sets  up  as  his  elev- 
enth and  twelfth  grounds  of  the  motion  for 
new  trial,  and  of  which  he  so  forcefully  com- 
plains in  his  brief,  could  not  avail  him,  eveik 
If  his  objections  thereto  had  been  made^  and 
duly  preserved  In  tbe  bill  of  exceptions. 

The  judgment  is  affirmed. 
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ere,  on  a  trial  for  homicide,  the  evi- 
istified  a  verdict  of  murder  in  the  sec- 
ree,  volnntary  manslaaghter,  or  an  ac- 

but  there  was  no  evidence  of  involun- 
inslaughter,  the  error  in  submitting  the 

involuntary  manslaughter,  of  which  ac- 
ras  convicted,  was  in  accused's  favor, 
could  not  complain. 

Note. — For  cases  In  point,  see  vol.  15, 
ig.  Criminal  Law,  H  3160-3162.] 

t   —    REFUSAI,     or     iNBTBUOnONB     Elt- 

:o  IN  Tbosb  Oiven. 

is  not  error  to  refuse  requested  instruc- 

ibodied  in  those  given  as  far  as  they  are 

Note.— For  cases  in  point,  see  vol.  14, 
•ig.  Criminal  Law,  i  2011.] 

s — AiDBB  AND  AbettoBt— Instructions. 
instruction  in  the  language  of  Kiiby's 
1560,  1561,  1563.  that  a  defendant  who 
by.  aided,  abetted,  or  assisted"  another 
K>mmis8ion  of  a  felony  may  be  convicted, 
erroneous  as  anthorizing  a  conviction  if 
?1y  stood  by,  but  did  not  aid  or  abet  or 

Note. — For  cases  in  point,  see  vol.  14, 
>ig.  Criminal  Law,  S{  81-86.  1818-1820.] 

E— TbiaI/— Instbuctions— Duty  to  Re- 
t. 

Iiere,  in  a  criminal  case,  the  court,  in  an 
tion,  uses  the  language  of  a  statute, 
is  reasonably  clear,  accused,  if  not  satis- 
tist  point  out  the  defect  in  the  instruc- 
a  specific  objection. 

Note. — For  cases  in  point,  see  vol.  14, 
)ig.  Criminal  Law,  S  2025.J 

sal  from  Circuit  Court,  Sebastian 
',     Greenwood    District;      Styles     T. 

Judge. 
Burnett  and  another  were  jointly  In- 
fer murder,  and  Ell  Burnett  was  con- 
of  involuntary  manslaughter,  and  be 
i.    A£9rmed. 

testimony  showed  that  Arie  Smith 
llled.  Oliver  Burnett  fired  at  him 
ots  In  quick  succession.  The  evidence 
mflicting  as  to  whether  Ell  Burnett 
lis  pistol  and  fired  at  decedent. 

\i.  Cravens,  J.  O.  Johnston,  and  F.  A. 
ns,  for  appellant.  Robt.  L.  Rogers, 
ien.,  for  the  State. 


U  C.  J.  Ell  and  Oliver  Burnett. 
•s,  were  jointly  indicted  in  Scott  cir- 
>urt  for  murder  in  the  second  degree, 
li  Burnett  was  convicted  of  Involun- 
lanslaughter.  There  was  evidence  to 
lustifled  a  verdict  of  murder  in  the 
degree,  voluntary  manslaughter,  or 
lulttal,  according  to  which  version  of 
lling  of  Arte  Smith  be  accepted  as 
ith,  but  not  a  scintilla  of  evidence  of 
itary  manslaughter,  and  no  Instruc- 
bould  have  been  given  on  that  sub- 
Tbe  error  of  the  court  in  submitting 


tifying  an  acquittal  was  rejected  when  the 
Jury  found  this  verdict,  and  if  they  had  not 
been  erroneously  authorized  to  have  found 
this  degree  of  homicide  he  would  have  been 
convicted  of  a  higher  grade. 

Appellant  contends  there  was  error  in 
the  trial  court  refusing  to  give  three  in- 
structions requested  by  him,  but  the  court 
is  of  opinion  that  so  much  of  the  refused 
instructions  as  are  correct  were  covered  by 
those  given.  The'  principal  contention  of 
appellant  is  in  the  giving  of  these  three 
instructions : 

"If  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  Oliver  Burnett  killed 
Arte  Smith  while  he  (Burnett)  was  in  the 
commission  of  an  unlawful  act,  without 
malice  and  without  the  means  calculated  to- 
produce  death,  or  if  you  find  beyond  a  rea- 
sonable '  doubt  that  Oliver  Burnett  was  in 
the  prosecution  of  a  lawful  act  done  without 
due  caution  and  circumspection,  and  you 
further  find  from  the  evidence  t>eyond  a  rea- 
sonable doubt  that  the  defendant  Eli  Bur- 
nett stood  by,  aided,  abetted,  or  assisted 
Oliver  Burnett  in  taking  the  life  of  Arle 
Smith,  as  defined  in  this  instruction,  then 
you  should  convict  the  defendant  of  invol- 
untary manslaughter." 

"If  you  find  from  the  evidence  t>eyond  a 
reasonable  doubt  that  Eli  Burnett  stood 
by,  aided,  abetted,  or  assisted  Oliver  Bur- 
nett in  unlawfully  taking  the  life  of  Arie 
Smith,  then  be  would  be  guilty  of  some  de- 
gree of  felonious  homicide  as  defined  in 
these  Instructions,  whether  there  was  or 
was  not  a  combination  t>etween  the  de- 
fendant and  bis  brother,  Oliver  Burnett; 
to  do  an  unlawful  act." 

"If  you  find  that  there  was  no  agreement 
or  combination,  as  defined  In  these  in- 
structions, between  Eli  and  Oliver  Burnett 
to  do  an  unlawful  act,  and  you  further  find 
that  Ell  did  not  stand  by,  aid,  abet,  or  as- 
sist Oliver  Burnett  in  unlawfully  taking  the 
life  of  Arie  Smith,  then  Bli  would  not  be 
responsible  for  the  killing  of  Arie  Smith." 

The  point  Is  that  in  each  of  them  a  con- 
viction was  justified  if  appellant  -"stood  by, 
aided,  abetted,  or  assisted  Oliver  Burnett" 
These  Instructions  are  the  language  of  the 
statutes.  Sections  1560,  1561,  1563,  Klr- 
by's  Dig.  These  sections  mean  one  who- 
standi}  by  and  aids,  or  abets,  or  assists,  and 
do  not  mean  one  who  stands  by  or  aids,  or 
abets,  or  assists.  Presence  is  necessary  to 
constitute  an  accessory  indictable  and  pun- 
ishable as  a  principal — the  same  offense 
which  was  principal  in  the  second  degree 
at  common  law.  Williams  t.  State,  41  Ark. 
173.  Appellant  insists  that  literally  these 
instructions  mean  that  he  could  have  been 
convicted  if  he  merely  stood  by,  and  did 
not  aid,  at>et,  or  assist    It  is  not  concely- 
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able  tbat  the  Jniy  would  have  understood 
that  tliey  could  convict  a  mere  bystander, 
who  happened  to  be  standing  by  when  a 
felonious  homicide  was  committed.  The  In- 
struction would  hare  been  In  better  form  if 
the  court  had  put  the  word  "and"  in  lieu 
of  the  comma  after  the  words  "stood  by," 
and  the  word  "or"  after  "aided."  But,  hav- 
ing used  the  exact  language  of  the  statute, 
which  is  reasonably  clear,  it  devolved  upon 
the  appellant  to  point  out  this  formal  de- 
fect. If  he  was  not  satisfied  that  the  torm 
of  this  Instruction  correctly  presented  the 
thought  of  It  "It  there  was  ambiguity  cal- 
culated to  mislead  the  Jury,  counsel  for  ap- 
pellant should  have  made  a  specific  ob- 
jection to  the  instruction  on  that  account 
•    *    *    The  defect  is  one  of  form  only,  and 


a  general  objection  Is  not  sufficient  to  raise 
a  question  of  that  kind."  Railway  r.  Prit- 
chett  66  Ark.  46,  48  S.  W.  809,  and  Rail- 
way T.  Norton,  71  Ark.  314,  73  S.  W.  10^ 
The  appellant  should  have  pointed  out  this 
defect  by  a  specific  objection.  Darden  t. 
State,  73  Ark.  316,  81  S.  W.  507;  Thomas 
T.  State,  74  Ark.  431,  86  S.  W.  404)  Rail- 
way V.  Brown,  73  Ark.  5»4,  84  S.  W.  788; 
Brinkley  Car  Works,  etc.,  v.  Cooper,  75 
Ark.  325,  87  a  W.  643;  MeElvaney  v.  Smith, 
76  Ark.  6C8,  88  S.  W.  98;  Davis  v.  Richard- 
son, 76  Ark.  318,  89  S.  W.  31& 

While  there  is  error  in  ttie  case,  it  is  Id 
appellant's  favor,  and  he  seems  to  have 
fared  better  than  he  was  entitled  to  under 
the  law  and  evidence. 

Judgment  affirmed. 
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In  an  action  for  the  killing  of  horses  which 
1  strayed  through  an  open  gate  from  plain- 
's inclosed  field  onto  defendant's  right  of 
y,  there  was  no  direct  evidence  as  to  how  the 
:e  became  opened.  The  gate  failed  to  comply 
:h  the  statutory  requirements  as  to  its  man- 
'  of  fastening,  but  was  so  constructed  that 
rses  could  not  open  it,  and  there  was  no  evi- 
ice  to  show  that  whoever  opened  it  would 
ve  been  more  apt  to  shut  it  bad  it  been  a 
tutory  gate.  Held  insufficient  to  show  Uiat 
!  improper  construction  of  the  gate  was  the 
iximate  caose  of  the  injury. 
EH.  Note.— For  cases  in  point,  see  vol.  41, 
nt.   Dig.  Bailroads,   {}   1527-1533.J 

Appeal  from  Circuit  Court,  Worth  County; 
epp.  Judge. 

Action  by  Henry  Rowen  against  tbe 
ilcago  Great  Western  Railway  Company. 
dgment  of  tbe  Court  of  Appeals,  reversing 
Judgment  In  favor  of  plaintiff,  certified  to 
e  Supreme  Court  Judgment  of  tbe  cir- 
It  court  reversed. 

This  cause  was  certified  to  this  court  by 
e  Kansas  City  Court  of  Appeals  for  tbe 
ison  that  tbe  conclusions  reached  and  an- 
unced  by  a  written  opinion  is  in  conflict 
tb  a  decision  by  the  St  Louis  Court  of 
>peals  in  case  of  Kav^naugh  v.  Railway 
.,  75  Mo.  App.  78,  which  was  also  certified 
this  court  because  one  of  the  Judges  held 
at  tbe  ruling  of  tbe  majority  was  in  con- 
it  with  prior  decisions  of  that  court  This 
use  reached  the  Kansas  City  Court  of  Ap- 
als  by  appeal  on  tbe  part  of  ttie  defendant 
>m  a  judgment  in  the  drcuit  court  of 
orth  county  In  favor  of  plaintiff.  Tbe 
inion  announced  by  tbe  Kansas  City  Court 
Appeals  was  by  Broaddus,  J.,  in  which 
s  entire  court  concurred.  It  Is  apparent, 
erefore,  that  had  it  not  been  for  the 
ivanaugh  Case  decided  by  tbe  St  Louis 
>urt  of  Appeals,  which  was  afterwards 
rtified  to  this  court  and  decided  by  this 
art  (163  Mo.  54,  63  S.  W.  374),  the  present 
Dtroversy  would  in  all  probability  have 
ver  reached  this  court  It  is  here,  and  the 
»rd  is  before  ns  for  consideration. 

Kelso,  Schooler  &  Kelso,  for  appellant 
Qgenfelter  &  Hudson,  for  respondent 

ITOX,  J.  (after  stating  the  facts).  We 
re  carefully  examined  the  evidence  in  de- 
1  as  developed  at  tbe  trial  of  this  cause, 
d  find  that  the  statement  of  the  controlling 
c^ts  as  made  by  tlie  learned  judge  of  the 
insas  City  Court  of  Appeals  Is  substantial- 
correct  Therefore  the  solution  of  this 
ntroversy  must  be  sought  In  tbe  conslder- 
ion  of  the  correctness  of  the  conclusions , 
ached  and  announced  by  the  Kansas  City 
mrt  of  Appeals  upon  the  state  of  facts  dis- 
used by  the  record. 

The  opinion,  in  fall,  of  Judge  Broaddus 
fls  as  follows: 
96  S.W.-64 


plaintiff's  horses  on  defendant's  tracks;  they 
having  escaped  from  plaintlffB  inclosed 
premises  through  a  gate  at  a  farm  crossing. 
There  is  no  dispute  as  to  these  facts.  It  la 
shown  by  all  the  evidence  that  tbe  track  of 
defendant  runs  through  plaintiff's  land  and 
that  the  same  Is  fenced;  that  at  the  point 
where  the  plaintiff's  horses  escaped  from 
his  premises  the  defendant  bad  erected  a 
gate  for  his  use  in  crossing  its  track,  as  his 
farm  was  situated  on  Ix>th  sides  of  said 
track;  and  that  said  gate  was  not  a  statutory 
gate,  not  being  hung  and  fastened  in  tbe 
manner  required  by  statute,  but  otherwise  as 
to  construction  was  a  proper  gate.  Tbe  gate 
in  controversy  was  not  hung  on  hinges  or 
fastened  by  hooks  or  latches,  but  was  sus- 
pended at  one  end  upon  a  cleat  which  was 
attached  to  two  upright  posts  set  up  in  the 
ground,  and  that  It  was  secured  by  shoving 
the  other  end  between  two  other  upright 
posts.  There  is  little  or  no  controversy 
about  tbe  character  of  the  gate,  except  that 
some  of  tbe  witBesses  state  that  the  gate 
was  old  and  somewhat  dilapidated;  others, 
that  It  was  substantially  a  good  gate.  Tbe 
horses  were  killed  during  tbe  night  of  Nov- 
ember 4,  1897.  In  the  evening  prior,  about 
5  o'clock,  the  gate  was  closed.  When  Corbett 
and  other  witnesses  were  Informed  that 
stock  were  on  the  track,  tbey  went  to  the 
place  about  11  or  12  o'clock  of  the  night 
mentioned,  saw  the  stock  that  had  been  in- 
jured, and  found  the  gate  wide  open. 

"The  witnesses  generally  agree  that  the 
gate  as  constructed  did  not  easily  open  and 
shut;  and.  Judging  from  a  description  of  the 
gate,  such  must  have  been  the  fact  The 
proper  way  to  open  said  gate  was  to  slide 
it  back  over  the  cleat  until  its  weight  was 
about  equally  divided  on  each  side  of  the 
cleat  and  then  it  could  be  easily  opened  or 
shut  These  undeniable  facts  conclusively 
show  that  the  horses  did  not  open  tbe  gate 
In  tbe  manner  It  was  found  by  the  witnesses. 
There  was  an  attempt  to  show  that  the  gate 
was  not  closed  on  the  evening  preceding  the 
killing  of  the  stock,  or  that  the  gate  was  not 
securely  fastened.  The  physical  facts,  as 
well  as  tbe  testimony  of  witnesses,  show  that 
tbe  gate  was  Intentionally  opened  by  some 
person  and  left  open.  Certainly,  the  gate  as 
constructed  and  bung  was  not  such  as  the 
statute  required.  Under  the  statute  in  ques- 
tion, for  failure  upon  the  part  of  railroads  to 
erect  and  maintain  the  required  fences  and 
gates,  tbey  are  liable  for  all  damages  'which 
shall  be  done  by  Its  agents,  engines  or  cars 
to  horses,  etc.,  occasioned  by  the  failure  to 
construct  and  maintain  fences'  (which  also 
includes  gates). 

"The  facts  In  this  case  are  very  much  like 
those  In  Kavanaugh  v.  Railroad  Company, 
75  Mo.  App.  78,  except  in  that  case  the  gate 
was  secured  by  hook  and  staple,  and  the 
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court  came  to  the  conclnslon  that  the  catea 
(there  were  two  gates  In  that  case)  must 
have  been  opened  by  some  person  passing 
through  during  the  night,  and  upheld  the 
finding  of  the  trial  court,  which  was  for  the 
plaintiff.  In  the  case  of  Morrison  t.  Rail- 
road Co.,  27  Mo.  App.  418,  the  facts  were 
greatly  different  There  it  was  shown  that 
the  gate  was  made  of  wire  and  boards,  and 
one  of  the  posts  had  entirely  rotted  off,  so 
that  the  gate  was  suspended  by  the  wires 
and  planks,  and  it  had  no  latch  or  other 
fastenings.  The  only  way  It  would  open 
and  shut  was  by  lifting  up  the  gate  and  post 
and  placing  it  in  position.  'This  was  so 
troublesome  to  persons  passing  through  that 
the  result  was  that  the  gate  as  a  rule  stood 
open,  and  the  plaintiff  kept  his  stock  up  to 
avoid  their  escaping  through  this  gate  onto 
the  railroad  track.  This  gate  had  been  In 
this  condition  for  two  or  three  months  prior 
to  the  Injury  complained  of.'  Judge  Phillips, 
who  delivered  the  opinion  of  the  court, 
refers  to  the  case  of  Ridenore  T.  Railroad, 
81  Mo.  227,  and,  distinguishing  that  one 
from  the  one  be  was  considering,  uses  the 
following  language :  'But  \he  chief  dlfBcul- 
ty.  In  my  mind,  is  as  to  the  element  of  fact 
in  the  case  at  bar  which  distinguishes  it  In 
a  marked  degree  from  all  others  to  which 
attention  has  been  called.'  He  then  states 
facts  as  given  above.  The  case  was  for 
negligence  under  the  statute  for  carelessly 
and  negligently  suffering  the  gate  to  be  left 
out  of  repair.  The  court  found  that,  by 
reason  of  the  defective  condition  of  the  gate. 
It  was  habitually  left  open,  *  *  *  as  a 
rule  was  left  open.' 

"In  McMillan  v.  Railway  Co.,  70  Mo.  App. 
668,  the  gate  In  controversy  was  hung  on 
hinges  and  secured  by  a  hook  which  filled 
into  a  loop  made  by  a  wire  twisted  around 
the  post    The  fastening  of  the  gate  had  a 
play  of  two  or  three  inches  up  and  down. 
The  gate  would  fly  open  by  force  of  the  wind 
or  other  slight  pressure.     Judge  Smith   in 
delivering  the  opinion  of  the  court  showed 
the  similarity  of  that  case  to  that  of  Freet 
V.  Railway,  63  Mo.  App.,  loc.  dt  654,  and 
makes  this  significant  statement:    'Indeed, 
there  is  by  one  conclTisiODvtO  be  drawn  from 
the  evidence,  and  that  Is  that  t&e  gate  got 
open  for  the  want  of  sufficient  fastenings.' 
In  Preet  v.  Railroad,  supra,  Judge   Smith 
also  delivered  the  opinion  of  the  court,"  ai»d- 
In  commenting  on  the  gate  in  question,  ai^^' 
'The  gate  was  old  and  greatly  out  of  repalf  • 
One  of  the  posts  and  a  hinge  of  the  gate  were' 
loose.    The  appliances  for  fastening  the  gate 
were  a  hook  and  staple,  but  these  could  not 
be  used  on  account  of  the  condition  of  the 
post  on  each  side  of  the  gate.    The  defend- 
ant knew  of  the  Insecure  condition  of  the 
gate.     Its  section  man,  who  passed  along 
every  day,  saw  its  condition  of  insecurity. 
He  furnishes  a  piece  of  wire  which  was  used 
by  him   in  fastening  the  gate.'     He   con- 
cluded that  the  gate  came  open  as  a  result 


of  the  Insecure  fastening.  In  Duncan  t. 
RaUroad  Co.,  91  Mo.  67,  3  a  W.  836,  tbe 
evidence  was  similar  to  that  In  the  case  of 
Morrison  v.  Railroad,  supra.  The  gate  In 
question  theie  had  no  kind  of  fastening  at 
any  time  Sometimes  it  was  fastened  with 
a  rail  or  sticks,  but  neither  would  prevent 
it  from  being  blown  open  by  the  wind.  Ilie 
natural  inference  was  that  it  got  open  be- 
cause it  had  no  fastening. 

"We  can  find  but  one  cause  In  all  the 
books  parallel  with  the  one  at  bar,  and 
that  is  Kavanaugh  v.  Railroad,  supra,  whlcb 
has  been  certified  to  the  Supreme  Court  of 
the  state  because  one  of  the  Judges  held 
that  the  ruling  of  the  majority  was  in  con- 
flict with  prior  decisions  of  said  court.  We 
do  not  think  the  true  rule  has  been  laid 
down  in  that  case,  and  it  Is  not  sustained 
upon  either  principle  or  precedent  It  ap- 
pears to  us  that  the  conclusion  of  the  court 
therein  is  founded  alone  upon  theory  and 
not  upon  evidence,  and  as  such  has  been 
condemned.  See  Fitterllng  v.  Railroad^  79 
Mo.  609;  Bothwell  v.  Railroad,  69  Iowa, 
192,  18  N.  W.  78.  The  conclusion  of  the 
Judge  who  delivered  tbe  opinion  of  the  court 
that  because  the  gate  in  question  was  a 
sliding  gate,  that  it  was  securely  fastened 
tbe  evening  preceding  the  night  of  the  injury, 
and  that  It  was  opened  and  left  opened  by 
some  person  during  the  night,  but  that  It 
would  not  have  been  so  left  open  if  it  had  not 
been  the  kind  of  gate  described,  but  a 
statutory  gate,  we  believe  Is  founded  upon 
theory  only,  and  is  not  necessarily  deducable 
from  the  facts  of  the  case.  The  person  who 
opened  and  left  open  the  gate  may  or  may 
not  have  closed  it  If  It  had  been  any  other 
kind  of  a  gate.  The  additional  facts  that 
the  crossing  was  used  by  persons  in  the 
neighborhood,  and  that  sectionmen  and 
tramps  were  in  tbe  habit  of  going  throngh 
the  gate,  does  not  help  the  conclusion  to  any 
great  extent  It  was  a  more  theoretical 
possibility. 

"In  the  case  at  bar  the  gate  was  found 
wide  open  Just  after  the  injury.  The  person 
who  took  the  trouble  to  open  it  to  its  full- 
est extent  may  have  been  more  Inclined  to 
have  shut  It  if  it  had  been  a  statutory  gate, 
but  it  is  not  a  necessary  inference  that  he  or 
she  should  have  done  so.  And  this  is  all 
the  case  has  to  stand  on.  The  gate  in  ques- 
tion had  never  previously  to  tbe  Injury 
complained  of  been  found  open,  and  th»e 
had  been  no  complaint  that  It  was  insecure. 
It  does  not  appear  that  the  injury  in  this 
case  was  caused  by  the  failure  of  the  de- 
'  fendant  to  erect  and  maintain  the  required 
^gate,  but  was  the  direct  result  of  the  wrong- 
(\ul  act  of  some  persons,  without  defendant's 
•MiOw'^^se  and  consent  leaving  the  gate 
ap^^,  through  which  plaintiff's  horses  es- 
cap^'l  onto  defendant's  track  and  were  kill- 
ed.   I'^tldenore  v.  Railway,  81  Mo.  227. 

"It  \  follows,    therefore,    that   defendant's 
first  in^.B^^*^**",  which  was  a  demurrer  to 
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plaintiff's  case,  should  have  been  given.  The 
conclusion  arrived  at  dispenses  with  the  ne- 
cessity of  deciding  whether  the  court  commit- 
ted error  In  overruling  defendant's  motion 
for  a  continuance. 

"The  cause  is  reversed.  Certified  to  the 
Supreme  Court    All  concur. 

The  Kavanaugh  Case,  criticised  In  the 
foregoing  opinion,  was  subsequently  decided 
by  this  court,  and  the  conclusions  reached 
by  this  court  are  in  harmony  with  the  views 
expressed  by  the  Kansas  City  Court  of  Ap- 
peals. 

Learned  counsel  for  respondent  Insist  that 
the  proximate  cause  of  accident  was  the 
defective  gate,  and  on  account  of  the  negli- 
gence of  the  defendant  In  failing  to  con* 
struct  a  gate  in  conformity  to  the  statute 
plaintiff  was  entitled  to  recover,  and  the 
judgment  should  be  affirmed.  To  mtltle 
plaintiff  to  recover  in  this  action,  it  must 
first  appear  that  defendant  was  negligent 
In  falling  to  erect  and  maintain  a  gate  as 
provided  by  the  statute;  and,  secondly,  that 
the  injury  to  plalntifTs  stock  was  the  result 
of  such  negligence.  It  may  be  that  the  gate 
did  not  conform  to  the  requirements  of  the 
statute,  yet,  unless  such  negligence  was  the 
proximate  cause  of  the  accident,  there  can 
be  no  recovery.  There  is  an  entire  absence 
of  evidence  to  show  that  plaintiff's  stock 
strayed  upon  defendant's  right  of  way  by 
reason  of  a  defective  gate,  nor  Is  there  suffi- 
cient evidence  to  authorize  the  court  or  Jury 
in  making  a  fair  and  legitimate  Inference 
that  such  defective  gate  was  the  cause  of 
the  accident.  But  the  reverse  is  indicated  by 
the  testimony  of  the  witnesses,  as  well  as 
the  physical  facts,  that  the  gate  was  open- 
ed by  some  person  and  left  open  and  by 
this  means  the  accident  occurred.  'As  was 
said  by  this  court  Id  the  Kavanaugh  Case: 
"So  long  as  the  grate  remained  shut  and 
fastened,  the  grate  was  sufficient  and  plain- 
tiff's  cows  were  secure.  But,  when  the 
gate  was  left  open  in  manner  as  aforesaid, 
then  it  became  wholly  Immaterial  whether 
or  not  the  gate  was  so  constructed  as  to 
be  'easily  opened  and  shut,'  because,  being 
left  open,  the  method  of  its  construction  was 
not,  and  could  not  be,  the  proximate  cause 
of  the  Injury.    The  opening  was  that  cause." 

Upon  the  facts  as  disclosed  by  the  record 
In  this  cause  the  conclusions  reached  by  the 
Kansas  City  Court  of  Appeals  were  clearly 
correct  Entertaining  the  views  as  herein 
Indicated,  the  Judgment  of  the  circuit  court 
should  be  reversed,  and  it  la  so  ordered 
All  concur. 


ST.  LOUIS,  M.  &  8.  B.  R.  CO.  r.  CONTI- 
NENTAL BRICK  CO. 

(Snpreme  Court  of  Missouri.    June  20,   1006. 
Rehearing  Overruled  Oct  19,  1006.) 

1.   BVlOTNOr— BXPEBTB— COMPETENOT. 

On  an  issne  as  to  the  value  of  a  brick- 
Bisklng  plant   through   which   plaintifC  sought 


to  condemn  a  railroad  right  of  way,  witnesses 
who  were  experienced  in  the  business  of  brick 
making  and  knew  the  value  of  property  similar 
to  that  of  defendant  as  a  whole,  located  within 
a  short  distance  of  a  large  city,  were  competent 
to  testify  as  to  the  value  of  the  plant  and  the 
damages  snstained,  though  they  were  not  famil- 
iar with  the  value  of  land  in  that  vicinity  nor 
of  clay  grounds  disconnected  with  a  brick  plant. 
[Bd.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence.  SS  235614-2359.] 

2.  ElMinERT    Domain  —  Railkoad   Right   or 
Wat  —  Condemnation  —  Dakaqeb  —  Ei.E- 

lOCNTfl. 

Where  plaintiff  sought  to  condemn  a  rail- 
road right  of  way  through  defendant's  brick- 
making  plant  and  witnesses,  in  estimating  the 
value  of  the  property  as  it  existed  at  the  timo 
of  the  taking,  testified  that  they  took  into  ac- 
count its  capacity,  not  only  as  then  developed, 
but  as  it  was  then  capable  of  being  further  de- 
veloped, and  that  withoat  any  Increase  in  ma- 
chinery and  equipment,  the  capacity  of  the  plant 
could  be  doubled  by  the  construction  of  kilns  to 
the  east  of  those  already  there,  which  could  not 
be  done  if  the  land  wanted  by  the  railroad  com- 
pany was  taken,  an  instruction  that  the  jury 
might  consider  the  hindrance,  if  any,  to  the  ex- 
tension or  enlargement  of  the  plant  in  making 
their  award  was  not  objectionable  as  authori- 
zing an  estimate  of  damages  based  on  "possibil- 
ities of  the  future." 

3.  Witnesses— Crobs-Bxamination. 

In  proceedings  to  condemn  a  railroad  right 
of  way  through  a  brickmaking  plant,  a  witness 
who  had  acted  as  a  commissioner  in  similar  pro- 
ceedings with  reference  to  a  widow's  adjoining 
farm  testified  that,  in  his  opinion,  the  construc- 
tion of  the  road  through  the  brick  plant  did  not 
damage  it  to  any  extent  Held,  that  the  wit- 
ness was  properly  required  to  state  on  cross- 
examination  that  he  bad  agreed  with  other  com- 
missioners in  awarding  $1,650  to  the  widow  for 
about  two  acres  of  her  land  as  affecting  his 
credibility. 

4.  Eminent    Domain— RAn.BOAn    Riort   of 
Wat  — Elements    or   Damaok  —  Instbvc- 

TIONS. 

In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  a  brickmaking  plant,  there  was 
evidence  with  reference  to  toe  feasibility  of  a 
switch  connecting  the  railroad  with  the  plant, 
and  on  this  queenon  the  court  charged  that  the 
jury  should  consider  that-  to  obtain  a  switch. 
the  defendant  would  either  have  to  obtain  the 
consent  of  the  railroad  company  or  convince  the 
railroad  commissioners  that  defendant's  business 
was  such  as  to  justify  it,  and,  if  allowed  by  the 
commissioners,  defendant  would  have  to  bear  the 
cost  of  hnllding  and  maintaining  it.  Held,  that 
such  instruction  properly  stated  the  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  SS  236,  243.] 

5.  Same— Common  Ben«fits. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  benefits  accruing;  to  defendant 
by  reason  of  the  construction  of  the  rodd  which 
were  common  to  other  landowners  in  the  vicin- 
ity, parts  of  whose  lands  were  not  taken,  or  the 
benefit  to  be  Incidentally  derived  from  the  open- 
ing up  of  a  new  country  by  the  railroad  should 
not  be  considered  as  special  benefits  to  defend- 
ant 

[Ed.  Note. — For  cases  In  point  see  voU  18, 
Cent  Dig.  Eminent  Domain,  SS  390-393.] 

6.  Same— Danqeb  vbom  Fibs. 

A  railroad  sought  to  condenm  a  right  of 
way  through  a  brickmaking  plant  its  Intention 
being  to  run  its  trains  through  the  plant  on  a 
trestle  38  feet  high  over  defendant's  works.  A 
witness.  In  estimating  the  damage,  testified 
that  he  considered  the  danger  to  the  plant  by 
fire  set  out  by  the  railroad's  locomotives,  and 
that,  notwithstanding  the  railroad's  statutory 
liability  therefor,  such  danger  depreciated  th« 
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T»Iae  of  the  plant  Beld,  that  the  court  proi>- 
erly  charged  that  though  the  JU17  should  not 
Include  in  their  estimate  of  defendant's  damage 
the  possible  damage  that  might  be  caused  to 
the  plant  from  fire  set  out  by  defendant's  loco- 
motiTes,  they  were  entitled  to  consider  whether 
defendant's  proiterty  was  specially  exposed  to 
fire  from  that  cause  different  from  other  prop- 
erty in  the  same  neighborhood,  and,  if  it  was 
thereby  depreciated  In  value,  they  should  allow 
such  depreciation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  H  294-288.] 

7.  Same— Etidbnoe. 

In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  a  briciimaking  plant,  evidence 
that  the  railroad  company  had  offered  to  give 
defendant  the  clay  excavated  out  of  the  land  in 
the  construction  of  the  road  and  that  defendant 
had  declined  It  was  properly  excluded. 

8.  TbIAI. — INSTBUCTIONS — WOBDS   AND   PHBA8- 

ES. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  6t  way,  the  court,  after  enumerating 
various  items  to  be  considered  In  assessing  the 
damages,  directed  the  jury  to  consider  "general- 
ly all  matters  owing  to  the  peculiar  location  of 
the  railroad  over  defendant's  land,  as  might,  in 
the  judgment  of  the  jury,  affect  the  convenient 
and  fnture  enjoyment  of  the  same  considered 
as  a  whole,"  etc.  Beld,  that  the  use  of  the 
word  "peculiar"  did  not  render  the  instruction 
objectionable  as  intimating  that  in  the  opinion 
of  the  court  there  was  something  peculiar  in  the 
location  of  the  road. 

9.  Evidence— EnroBTB  to  Ookfboicisb. 

Plaintiff's  right  of  way  agent,  before  the 
commencement  of  condemnation  proceedings, 
bad  talked  with  defendant's  president  with  a 
view  to  obtaining  a  right  of  way  by  agreement. 
He  was  asked  as  a  witness  for  plaintiff  if  in 
that  conversation  the  subject  of  a  switch  was 
mentioned  and  what  was  said.  On  objection 
that  the  question  called  for  statements  made  in 
an  effort  to  compromise,  plaintiff's  counsel  stat- 
ed that  he  did  not  ask  for  what  may  have  been 
said  in  an  effort  to  compromise,  but  only  what 
was  said  in  the  negotiation  for  the  right  of  way. 
Held,  that  the  form  of  the  question  left  the 
witness  to  judge  as  to  whether  or  not  the  nego- 
tiation was  in  the  nature  of  an  effort  to  com- 
promise, and  was  therefore  properly  excluded. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  745-753.] 

Burgess,  Fox,  and  Graves,  JJ..  dissenting. 

In  Banc.  Appeal  from  Circnit  Court,  St. 
Louis  County;  John  W.  McElhlnney,  Judge. 

Proceeding  by  the  St  Louis,  Memphis  & 
Southeastern  Railroad  Company  against  the 
Continental  Brick  Company  to  condemn  a 
right  of  way.  From  a  Judgment  assessing  de- 
fejidaut's  damages,  plaintiff  appeals.  Aifirmed. 

L.  F.  Parker  and  John  G.  Egan,  for  ap- 
pellant   J.  L.  Mlnnis,  for  respondent 

VALLIANT,  J.  Plaintiff  In  this  proceed- 
ing is  condemning  a  right  of  way  for  its 
railroad  throngb  a  tract  of  land  owned  by  de- 
fendant, near  the  city  of  St.  Louis,  contain- 
ing 153.13  acres.  The  defendant  is  a  brick- 
manufacturing  concern  and  has,  located  on 
this  tract  of  land,  its  brickmaking  plant 
consisting  of  machinery,  kilns,  houses,  and 
appurtenances.  A  branch  of  the  Missouri 
Pacific  Railway  passes  near  the  defendant's 
works  and  there  is  a  switch  track  into  Its 
premises.  The  plant  had  been  built  about 
"^  years  before  the  trial,  during  three  years 


of  which  time  it  liad  not  beea  operated.  It 
was  purchased  by  defendant  in  1900,  at  a 
foreclosure  sale  under  a  mortgage,  for 
$50,000  and  accumulated  interest,  and  liad 
been  operated  by  defendant  ever  since.  Ac- 
cording to  defendant's  testimony  the  machin- 
ery, kilns,  buildings,  etc.,  constituting  tlie 
plant,  would  cost  to  construct  at  the  date 
of  the  trial  $75,000  of  $100,000.  On  the 
filing  of  the  petition  commissioners  were  ai>- 
pointed  by  the  court  who  made  their  report 
awarding  to  defendant  the  sum  of  $2,750. 
Exceptions  to  the  report  were  filed  by  de- 
fendant; and  a  trial  by  Jury  was  asked  and 
granted.  At  the  trial  the  Jury  assessed  tlie 
defendant's  damages  at  $14,000  and  a  Jodg- 
m«it  for  that  sum  less  $2,750,  the  amount  of 
the  commissioners'  award  which  had  bem 
paid  to  the  defendant,  waa  rendered  in  de- 
fendant's favor,  and  the  plaintiff  appealed. 

The  record  contains  in  minnte  detail  a 
description  of  defendant's  property  and  the 
course  of  the  proposed  railroad  through  it, 
but  It  is  unnecessary  to  repeat  that  descrip- 
tion her&  Appellant's  assignments  of  er^ 
ror  relate  chiefly  to  evidence  of  defendant 
admitted  over  plaintiff's  objection,  and  evi- 
dence offered  by  plaintiff  and  excluded  on 
objection  of  defendant  The  giving  and  re- 
fusing of  instructions  is  also  assigned. 

1.  D.  A.  Marks,  president  of  the  defendant 
brick  company,  a  witness  for  defendant,  aft- 
er giving  a  description  of  the  property  and 
the  course  of  the  railroad  through  it,  stated 
that  it  was  property  particularly  valuable 
for  brlckmaking  purposes.  Being  asked  to 
state  the  elements  going  to  make  it  valuable 
for  that  purpose  he  said:  "The  qualify  and 
quantity  of  clay,  the  cheapneas  of  fuel,  the 
possibility  of  marketing  brick  at  a  low  rate  of 
freight,  the  abundance  of  water,  the  lay  of 
the  land  so  that  the  clay  can  be  moved  to 
the  plant  at  the  least  expense."  "Q.  Do  yon 
know  the  market  value  of  clay  lands  located 
in  that  vicinity?  A.  There  are  no  otiier 
brick  plants  in  that  vicinity  and  there  has 
been  no  transfer  of  property  for  that  pur- 
pose in  a  good  many  years  around  there." 
He  was  then  asked  to  state  the  market 
value  of  the  SO  feet  of  clay  land  of  defend- 
ant taken  by  the  railroad,  to  which  plaintiff 
objected  on  the  ground  that  he  had  not 
shown  himself  competent  to  answer.  There- 
upon, In  answer  to  questions  by  the  conrt, 
be  said  that  he  knew  of  no  sales  in  that 
neighborhood,  or  nearer  than  four  or  five 
miles,  and  of  them  he  only  knew  from  hear- 
say, but  that  he  knew  the  value  of  clay  land 
generally  over  the  United  States,  he  had 
talked  with  bis  competitors  who  Iiad  esti- 
mated the  value  of  said  lands,  he  knew  ttiat 
clay  lands  adjacent  to  the  manufacturing 
end  of  the  plant  were  more  valuable  than 
those  distant  The  court  ruled  that  wit- 
ness might  answer  the  question  and  he  an- 
swered, placing  the  value  of  that  part  oC 
the  condemned  right  of  way  embraced  in 
the  strip  50  feet  wide  across  the  flat  neat 
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the  kllna,  wltboat  reference  to  the  otbw 
property,  at  $^.000,  and  to  further  questions 
he  said  that  the  other  clay  land  taken  by  the 
railroad  company  was  worth  $1,375  an  acre. 
The  witness  was  then  asked  to  state  how 
much,  In  his  opinion,  the  taking  of  the  strip 
of  the  railroad  company  would  decrease  the 
market  value  of  the  property  as  a  whole,  to 
which  the  plaintiff  objected  as  incompetent, 
Irrelevant,  and  immaterial,  and  not  the  prop- 
er measure  of  damages,  and  because  the  wit- 
ness has  not  shown  himself  guaiifled  to 
testify.  The  court  overruled  the  objection, 
and  the  witness  answered  that  he  estimated 
the  depreciation  in  value  of  the  whole  plant 
at  $40,000.  He  was  asked  to  state  what 
elements  he  took  Into  account  in  mak- 
ing that  estimate,  to  which  he  'answer- 
ed that  the  largest  element  was  that 
the  location  of  the  road  made  it  Im- 
possible to  extend  operation  of  the  plant 
In  further  explanation  of  this  point  be 
said  that  the  only  practicable  way  of  ex- 
tending the  plant  with  profit  was  to  build 
more  kilns  to  the  east  of  those  now  In  opera- 
tion which  could  not  be  done  with  the  rail- 
road where  It  is.  Witness  also  stated  that 
the  danger  to  the  plant  from  flre  from  the 
trains  passing  on  the  trestle  88  feet  high 
over  the  works  depreciated  the  market  value 
of  the  plant  On  the  whole  he  estimated 
defendant's  damages  at  $60,000.  Mr.  El- 
liott vice  president  secretary,  and  treasurer 
of  the  Hydraulic  Press  Brick  Company,  a 
witness  for  defendant  stated  that  he  had 
been  In  the  business  30  years.  His  company 
owned  58  plants,  none  in  St  Louis  county. 
They  had  bought  SO  acres  of  clay  land  with- 
in a  mile  of  defendant's  plant  but  had  not 
worked  It.  They  paid  $106  to  $125  an  acre 
(or  It  It -would  be  valued  as  farm  land  only 
until  a  brickyard  is  established  on  It  He 
knew  defendant's  property  and  how  it  was 
worked.  In  bis  opinion  the  running  of  the 
railroad  through  It  depreciated  Its  value 
$40,000.  In  explanation  of  his  estimate  he 
said  that  but  for  the  railroad,  located  so 
close  to  the  kilns,  the  defendant  could  double 
the  capacity  of  Its  plant,  without  increas- 
ing the  machinery  it  now  has  by  building 
six  more  kilns  to  the  east  of  those  now  there. 
This  testimony  was  objected  to  on  the  same 
grounds  as  that  of  Mr.  Marks.  On  cross- 
examination  the  witness  was  asked:  "What 
was  the  value  of  that  153  and  a  fraction 
acres  on  the  12th  day  of  last  November — 
brick  plant  and  all?  A.  I  am  sure  I  could 
not  answer  that  question.  Q.  Do  you  know 
-what  Its  value  -was  at  that  time?  A.  No, 
sir.  Q.  What  was  Its  value  when  the  rail- 
road was  located  there  at  that  time?  A.  I 
do  not  know."  Mr.  Ittner,  who  had  been 
In  the  brick-manufacturing  business  40  years 
and  knew  the  defendant's  property,  had  ex- 
amined it  in  reference  to  the  effect  of  the 
running  of  this  railroad  throngh  it  as  locat- 
ed, gave  it  as  his  opinion  that  the  value  of 
the  property  was  depreciated  to  the  extent 


of  $20,000  to  $40,000.  On  the  part  of  the 
plaintiff  the  testimony  tended  to  show  that 
the  market  value  of  land  of  that  kind  in 
that  neighborhood  ranged  from  $100  to  $150 
ai^  acre.  The  commissioners,  who  were 
farmers  living  in  the  county,  and  familiar 
with  the  value  of  lands  In  the  netghlwrhood 
of  defendant's  property,  testified  as  witnes.ses 
for  the  railroad  company,  and  estimated  the 
total  value  of  defendant's  whole  property, 
the  153  acres,  brick  plant  and  all  at  from 
$13,000,  to  $28,000,  and  estimated  the  dam- 
ages at  the  amount  of  their  award,  $2,750. 
In  the  opinion  of  plaintiff's  witnesses  the 
defendant's  property  would  derive  an  In- 
creased value  by  the  location  of  the  rail- 
road through  it  In  the  Increased  facilities 
for  reaching  the  markets  with  its  products. 

There  was  quite  a  conflict  in  the  opinions 
of  the  witnesses  for  the  plaintiff  and  those 
for  the  defendant  on  the  question  of  the 
feasibility  of  putting  a  switch  track  from 
the  plalntilTs  railroad  into  defendant's  prem- 
ises, owing  to  the  topograpliy  of  the  country 
and  the  peculiar  structure  and  course  of 
the  railroad. 

The  chief  insistence  of  appellant  Is  that 
the  court  erred  In  admitting  the  testimony  of 
Marks,  Elliott,  and  Ittner,  giving  their  opin- 
ions as  to  values  and  the  amount  of  de- 
preciation of  value  to  the  whole  plant  The 
grounds  of  the  objections  were  that  the  tes- 
timony was  incompetent  Irrelevant  and  Im- 
material, and  not  the  proper  measure  of 
damages,  and  that  the  witnesses  did  not 
show  themselves  qualified  to  testify.  Those 
grounds,  except  the  last  one,  were  too  gen- 
eral to  give  the  trial  court  an  Idea  of  the 
real  point  they  were  Intended  to  cover.  The 
only  point  of  the  objection  sufficiently  spe- 
cific was  the  last;  that  Is,  that  the  witnesses 
were  not  qualified  to  give  an  opinion.  We 
have.  In  the  witnesses  for  the  plaintiff  and 
those  for  defendant  two  classes  of  experts, 
each  class  viewing  the  subject  from  a  dif- 
ferent standpoint  The  one  class  is  profi- 
cient in  knowledge  of  the  value  of  such  lands 
In  the  neighborhood  as  farm  lands,  but  it 
has  no  knowledge  of  the  value  of  such  lands 
when  their  character  Is  changed  by  the  erec- 
tion of  costly  machinery,  thereby  being 
made  the  field  of  operation  for  a  brick-man- 
ufacturing purpose;  the  other  class  Is  profi- 
cient In  knowledge  of  the  value  of  such  prop- 
erty when  converted  into  a  'brickmaking 
plant  but  has  no  knowledge  of  its  value  as 
farming  land.  Our  state  Constitution  or- 
dains: "That  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation,"  section  21,  art  2.  What 
Is  "just  compensation"?  Those  words,  as 
used  in  the  Constitution,  mean  exactly  the 
same  that  they  mean  when  used  in  every 
day  business  transactions  between  man  and 
man,  they  are  not  circumscribed  by  any 
technical  definition  that  places  them  beyond 
the  comprehension  of  men  of  ordinary  hitsl- 
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Ugence.  Tbe  evidence  that  goes  to  the  jury  Im- 
paneled to  make  the  assessment  Is  guarded 
b7  tbe  law  of  evidence,  and  the  duty  is  <Ht 
the  court  to  see  that  only  legal  evidence  la 
given,  bot  tbe  roles  of  evidence  are  aimed  to 
elicit  tbe  truth,  to  guard  the  minds  of  tbe 
jury  from  false  light  and  lead  them  to  a 
conclusion  which  their  common  intelligence 
and  sense  of  Justice  unite  In  saying  Is 
"just  compensation."  An  assessment  of  dam- 
ages In  a  condemnation  case  Is  the  result 
of  opinion,  and  the  evidence  on  which  It  Is 
founded  Is  opinion  evidence;  even  what  U 
deemed  as  "well-known  market  value  of 
property"  has  Its  foundation  In  opinion.  In 
weighing  opinion  evidence  one  of  the  crlte- 
rlons  by  which  it  Is  to  be  val;aed  Is  the  ex- 
perience that  the  witness  has  had  In  the 
subject,  and  his  opportunity  of  knowing 
what  he  Is  talking  about  The  rules  of  evi- 
dence In  regard  to  expert  testimony  are 
drawn  from  the  same  reason  that  actuate 
Intelligent  laymen  In  their  business  affairs. 
In  the  case  at  bar  tbe  defendant,  after  hav- 
ing Invested  a  large  amount  of  money  and 
established  its  manufacturing  business,  was 
compelled  to  yield  up  a  portion  of  its  prop- 
erty to  the  plaintiff,  who  came  armed  with 
the  power  of  eminent  domain,  and  defend- 
ant now  asks  the  court  to  award  It  that  just 
compensation  which  tbe  Gonstltutlcm  has 
promised.  How  shall  we  ascertain  that  sum? 
On  the  one  band  we  have  tbe  opinions  of 
men  who  have  spent  tbe  best  part  of  their 
lives  In  the  same  kind  of  business  as  that 
In  which  the  defendant  Is  engaged,  who  say 
tbey  know  the  value  of  such  property  when 
equipped  for  that  business  and  tbey  know 
the  efTect  that  the  construction  and  opera- 
tion of  tbe  railroad  through  It  will  have,  but 
do  not  know  the  market  value  of  such  lands 
In  that  vicinity  for  farming  or  other  pur- 
poses ;  and,  on  tbe  other  band,  we  have  the 
opinions  of  men  who  knew  the  general  mar- 
ket value  of  such  lands,  but  knew  nothing 
of  its  value  as  the  site  of  a  brick  plant  To 
which  set  of  witnesses  shall  we  listen?  Sup- 
pose a  company  of  Intelligent  business  men 
should  be  organized  to  go  into  tbe  brick- 
manufacturing  business  and  aimed  to  buy 
such  a  plant  but  before  investing  their 
capital,  tbey  wanted  information  as  to  the 
value  of  the  property  to  be  purchased,  to 
which  set  of  these  witnesses  would  they  turn 
for  advice?  If  common  business  sense 
would  lead  them  to  seek  tbe  advice  of  men 
experienced  in  that  business  so  the  reason 
and  common  sense  upon  which  our  rules  of 
evidence  are  founded  require  us  to  seek  in- 
formation from  tbe  same  source.  These 
men  may  not  know  the  market  value  of  land 
in  that  vicinity,  not  even  of  clay  grounds  un- 
connected with  a  brickmaklng  plant  but  they 
do  know  tbe  value  of  such  a  property  as 
that  of  defendant  as  a  whole  located  within 
four  or  five  miles  of  a  great  and  growing 
dty,  whether  It  be  St  Louis,  Chicago,  or  other 


dty,  and  that  knowledge  Is  exactly  what  is 
needed  in  order  to  arrive  at  'an  Intelligent 
estimate  of  the  "just  compensation"  called 
for  In  a  case  like  this.  The  court  did  not 
err  in  ruling  that  those  witnesses  were  qual- 
ified to  give  exi>ert  evidence,  and,  if  tbe  Ju- 
ry credited  their  testimony,  they  could  not 
have  awarded  less  damages  than  they  did. 

2.  The  defendant's  exx)ert  witnesses  were 
asked  to  state  the  elements  which  entered 
Into  tbelr  calculation  of  the  depreciation  of 
the  value  of  tbe  property,  and  among  those 
elements  they  stated  that  the  location  of  tbe 
railroad  close  to  the  kilns  on  the  east  cat 
off  the  only  means  of  extension  of  the  de- 
fendant's plant  and  that  but  for  the  rail- 
road, tbe  capacity  of  tbe  plant  could  be 
doubled  at  comparatively  small  expense.  In 
an  instruction  given  by  the  court  at  the 
request  of  the  defendant  specifying  tbe  ele- 
ments of  damages  that  might  be  taken  Into 
consideration,  tbe  jury  were  authorized  In 
making  their  award  to  take  Into  account, 
among  other  things  "the  hindrance,  if 
any,  to  tbe  extension  or  enlargrement  of  de- 
fendant's plant"  Appellant  complains  of 
this  evid^ice  and  instruction  as  autborlzinK 
an  estimate  of  damages  based  on  "possibiU- 
tles  of  the  future."  We  do  not  ao  under- 
stand it  The  witnesses  were  estimating  the 
value  of  tbe  property  as  It  was  in  November, 
1902,  when  the  railroad  company  Invaded  It 
In  estimating  its  then  value  tbey  took  Into 
account  Its  capacity  as  a  brickmaklng  con- 
cern, not  only  as  then  developed,  but  also  as 
it  was  then  capable  of  being  further  devel- 
oped, and,  if  it  was  true,  as  tbey  said  it  was, 
that  without  increasing  the  machinery  and 
equipment  as  then  existed,  except  to  build 
otber  kilns  In  a  line  to  the  east  of  those  al- 
ready there,  the  capacity  of  tbe  plant  could 
be  doubled,  that  was  a  then  present  existing 
fact  which  gave  a  then  present  value  to  the 
property,  and  a  destruction  of  it  was  a  de- 
preciation of  its  tben  value.  Boom  Oo.  v. 
Patterson,  98  U.  S.  403,  2S  L.  Bd.  206;  Mis- 
sissippi River  Bridge  Go.  v.  Ring,  58  Mo.  481, 
496.  There  was  no  error  in  the  court's  rul- 
ing on  that  point 

3.  A  witness,  for  plaintiff,  Wilklns,  a  farm- 
er living  in  tbe  neighborhood,  testified  that 
In  his  opinion,  the  construction  of  tbe  rail- 
road through  defendant's  property  did  not 
damage  it  to  any  extent.  It  is  complained 
by  appellant  tbat  on  cross-examination  the 
witness  was  allowed  to  say  what  the  com- 
missioners had  allowed  to  Mrs.  Chrlsner, 
whose  farm  was  near  defendant's  property, 
for  her  damages  for  the  location  of  this  railr 
road  through  it  Tbat  complaint  seems  to  be 
founded  on  a  misunderstanding  of  the  evi- 
dence brought  out  on  tbe  cross-exam  biatioQ 
of  this  witness.  He  had  been  one  of  the 
commissioners  who  bad  assessed  Mrs.  Chiis- 
ner's  damages,  and  had  agreed  with  tbe  oth- 
er commissioners  in  awarding  her  $1,650  for 
about  two  acres  of  her  land  taken  In  the 
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!ra  estimate  of  the  widow's  damages.    We 
Qd  no  error  In  that 

4.  Tbere  was  a  good  deal  of  testimony  pro 
Qd  con  on  the  question  of  the  feasibility  of 
instructing  a  switch  from  plalntifTs  rail- 
sad  into  defendant's  premises  so  as  to  make 
:  a  usefnl  appurtenant  to  defendant's  prop- 
rty.  That  subject  was  presented  very  fa- 
orably  for  the  plalntift  in  a  series  of  in- 
tructtons  given  at.  the  plaintitF's  reqnest 
'he  evidence,  even  for  the  plaintiff,  left  it 
ot  clear,  whilst  that  for  the  defendant  was 
>  the  effect  that  the  peculiar  construction  of 
be  railroad  and  the  topography  of  the  conn- 
ry  made  It  practically  Impossible  to  con- 
truct  a  serviceable  switch  from  plaintiff's 
allroad  into  defendant's  premises.  But  the 
onrt  submitted  the  question  to  the  jury,  and 
ilalntiff  has  no  right  to  complain  If  the  Jury 
ame  to  the  conclusion  that  the  defendant 
ould  gain  no  benefit  from  that  source.  In 
Qstruction  5,  given  for  the  defendant,  the 
ourt  instructed  fhe  Jury  that,  In  conslder- 
ng  the  switch  question,  they  should  consider 
bat  to  obtain  a  switch  the  defendant  would 
either  have  to  obtain  the  consent  of  the  rall- 
ttad  company  or  convince  the  railroad  com- 
nissioners  that  the  defendant's  business  was 
lucb  as  to  Justify  it,  and  if  the  railroad 
commissioners  should  allow  it  the  defendant 
vould  have  to  bear  the  cost  of  building  and 
naintalnlng  it  That  instruction  Is  complaln- 
!d  of,  but  we  think  it  expresses  the  law  cor- 
rectly. The  plaintiff  complains,  also,  that  the 
:onrt  nnlllfied  the  Instructions  given  at  its 
request  on  this  subject  by  the  following  in- 
struction given  for  the  "defendant:  "The 
x>urt  Instructs  the  Jury  that  in  arriving  at 
their  verdict  tbey  should  not  consider  the 
benefits,  if  any,  that  may  accrue  to  defend- 
ant by  reason  of  the  construction  of  said 
road  which  are  common  to  other  landowners 
In  the  vicinity  of  said  road,  parts  of  whose 
lands  are  not  taken,  nor  should  the  Jury  con- 
sider the  opening  up  of  new  country  by  the 
plaintiff  as  a  special  braefit  to  defendant." 
The  meaning  of  that  instruction  was  that 
the  opening  up  of  a  new  country  was  not 
a  benefit  special  to  the  dtfendant  that  was 
not  shared  in  by  the  public  in  general.  We 
find  no  error  in  that 

5.  One  of  defendant's  witnesses  testified 
that  among  the  elements  considered  by  him 
In  estimating  the  damage  of  the  defendant 
was  the  danger  from  fire  caused  by  the 
trains  passing  on  the  trestle  88  feet  high 
over  the  works  of  defendant  When,  on 
cross-examination,  his  attention  was  called  to 
the  fact  that  the  railroad  company  was  lia- 
ble under  the  statute  for  damage  by  fire  set 
out  by  one  of  its  locomotives,  he  said  that 
was  so,  but  the  fact  that  a  manufacturing 
plant  was  thus  exposed  to  destruction  by 
fire  was  an  element  of  depreciation  In  its 


structlon  given  at  the  request  of  defendant 
Informed  the  Jury  that  the  railroad  company 
would  be  liable  under  the  statute  to  pay 
for  property  destroyed  by  fire  set  out  by  one 
of  Its  engines,  and  tliat  therefore,  the  Jury 
should  not  Include  In  their  estimate  of  de- 
fendant's damages  the  possible  damages  that 
might  be  caused  in  that  way,  but  that  if 
the  Jury  should  find  tliat  defendant's  prop- 
erty was  specially  exposed  to  fire  from  that 
cause,  different  from  other  property  In  the 
same  neighborhood,  and  that  thereby  de- 
fendant's property  was  depreciated  In  value, 
they  should  allow  for  such  depredation. 
The  opinion  of  the  witnesses  tliat  there  Is 
a  present  depreciation  of  value  in  manufac- 
turing property  because  of  its  peculiar  lia- 
bility to  destruction  by  fire,  notwithstanding 
a  railroad  company  may  be  ultimately  liable 
for  the  damages  Incurred  if  the  fire  should 
occur,  Is  not  unreasonable.  A  prudent  busi- 
ness man  would  generally  prefer  to  purchase 
property  in  which  to  conduct  his  business 
which  is  not  peculiarly  liable  to  destruction 
by  fire  even  though  the  menacing  party  may 
be  solvent  and  liable  to  respond  in  damages. 
There  was  no  error  in  that  instruction. 

6.  Plaintiff  offered  evidence  to  show  that 
it  liad  offered  to  give  the  defendant  the 
clay  excavated  out  of  the  land  in  the  con- 
struction of  the  road,  and  that  defendant 
had  declined  It  The  testimony,  on  objection 
of  defendant  was  excluded.  There  was  no 
error  in  tliat  ruling.  In  the  first  place,  tbere 
might  be  a  question  as  to  whether  clay 
quarried  as  that  was  in  a  general  excavation 
for  the  purpose  of  railroad  construction  was 
of  any  practical  value  to  the  defendant,  but 
even  if  it  was,  the  law  Is  not  satisfied  with 
the  payment  of  damages  in  "chips  and  whet- 
stones" but  requires  it  to  be  paid  In  money. 

7.  In  one  of  the  instructions  given  at  the 
request  of  defendant  after  enumerating  va- 
rious items  to  l>e  considered  in  assessing  the 
damages,  it  was  said:  "And  generally  all 
matters,  owing  to  the  peculiar  location  of 
the  railroad  over  defendant's  land,  as  may, 
in  the  Judgment  of  the  Jury,  affect  the  con- 
venient and  future  enjoyment  of  the  same 
considered  as  a  whole,"  etc.  Appellant  com- 
plains of  the  word  "peculiar"  as  tbere  used, 
as  an  Intimation  to  the  Jury  that  In  the 
opinion  of  the  court,  tbere  was  something 
peculiar  in  the  location  of  the  road.  Whilst 
the  word  "peculiar"  sometimes  has  an  offen- 
sive meaning,  yet  its  natural  and  usual  mean- 
ing Is  particular  or  special,  and  that  Is  the 
same  In  which  It  was  used  in  this  Instruction. 

8.  A  witness  for  the  plaintiff,  who  had  l>een 
the  plaintiffs  right  of  way  agent  and  bad, 
before  the  commencement  of  this  suit  with 
a  view  of  obtaining  a  right  of  way  by  agree- 
ment talked  with  Mr.  Marks,  the  president 
of  the  defendant,  was  asked  if  in  that  con- 
versation the  subject  of  a  swltoh  was  men- 
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tioned,  and  what  was  said,  but  tbe  defend- 
ant objected  on  tbe  gronnd  that  It  called  for 
wbat  was  said  In  an  efTort  of  compromise, 
and  the  court  sustained  the  objection.  In  the 
question  propounded  to  the  witness,  the  coun- 
sel for  tbe  plalntlft  stated  that  be  did  not 
ask  tot  wbat  may  have  been  said  in  an 
effort  at  compromise,  but  only  for  what  was 
said  In  the  negotiation  for  the  right  of  way. 
That  form  of  tbe  question,  left  the  right  of 
way  agent  to  Judge  whether  or  not  the  nego- 
tlatioa  was  in  the  nature  of  an  effort  to  com- 
promise, and  if,  in  bis  legal  opinion,  it  was 
not,  then  be  could  tell  all  that  was  said.  Tbe 
court  ruled  correctly  on  that  point  We  find 
no  error  In  the  record.  The  Judgment  is 
affirmed 

BRACE,  0.  J.,  and  GANTT  and  LAMM, 
JJ.,  concur.  BUROBSS,  FOX,  and  GRAVES, 
JJ-  dissent 


PATNE   T,   DAVIESS   COUNTY    SAVINGS 

ASS'N  et  al. 

(Supreme  Court  of  Missoari.    Division  No.  2. 
Oct  17,  190e.) 

CotTBTS— Appellate  Jurisdictioh— Supbeme 
Codrt^-Cases  Ihvolvino  Land  Titles. 
A  proceeding  for  an  injunction  to  restrain 
the  sale  of  land  under  execution  issued  against 
another,  who  is  admitted  by  plaintiff  to  have 
a  record  title  superior  to  his  own,  he  claiming 
by  adverse  possession,  is  not  a  "case  involving 
title  to  real  estate,"  as  the  term  is  used  in  Const 
1875.  art.  6.  i  12,  giving  the  Supreme  Court  ap- 
pellate jurisdiction  of  cases  involving  such  title. 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  George  H.  Payne  against  the 
Daviess  County  Savings  Association  and 
another.  From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeal.  Certified  to  tbe  Kan- 
sas City  Court  of  Appeals. 

Hicklin,  Leopard  A  Hicklin,  for  api)ellant 
Boyd  Dudley,  for  respondent 

GANTT,  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  of  Daviess 
county.  Mo.,  decreeing  a  perpetual  injunction 
against  the  defendants  from  selling  and  con- 
veying certain  lands  under  a  certain  Judg- 
ment and  execution  Issued  thereon. 

The  petition  alleges,  in  substance,  the  in- 
corporation of  the  defendant  bank,  and  that 
the  other  defendant  McCrary,  was  the  duly 
elected  and  qualified  sheriff  of  Daviess  coun- 
ty :  that  plaintirr  Is  the  owner  and  has  posses- 
sion of  certain  lands  lying  In  said  county  of 
Daviess,  and  that  be  has  been  In  tbe  open, 
notorious,  and  adverse  possession  of  said  land 
for  more  than  25  years,  under  color  of  title, 
and  that  bis  title  thereto  had  ripened  Into 
an  absolute  fee-simple  estate;  that  his  pos- 
session was  at  all  times  adverse  to  Mrs. 
Elizabeth  Robertson;  and  that  she  at  all 
times  recognized  his  ownership  to  said  land. 
It  is  then  alleged  that  prior  to  plaintiff's 
coming  Into  possession  of  said  land,  and  prior 


to  the  year  1866,  the  said  lands  were  owned 
by  Francis  W.  Payne,  plalntiiTB  father;  that 
said  Francis  W.  Payne  died  In  the  year  186G, 
owning  said  land  and  living  thereon  as  his 
homestead;  that  at  that  time  said  land  was 
of  less  value  than  $1,500;  that  said  Francis 
left  surviving  him  bis  widow,  EUizabeth 
Payne,  now  Elizabeth  Robertson,  tbe  Judg- 
ment title  in  the  transcript  judgment  and 
execution  hereinafter  set  forth,  and  his  sons 
Jacob  Payne  and  tjtis  plaintlfT,  George  H. 
Payne;  that,  at  the  time  of  the  death  of 
said  Francis,  said  land  was  his  homestead, 
and,  under  the  law  then  in  force,  his  said 
widow,  Elizabeth,  on  his  death,  became  tbe 
owner  in  fee  simple  of  said  land ;  that  under 
the  law,  and  upon  the  face  of  the  record, 
said  Elizabeth  would  now  appear  to  own 
tbe  said  land;  that  plaintlfTs  title  thereto 
Is  based  upon  adverse  possession  under  color 
of  title,  and  is  not  a  matter  of  record,  and 
proof  thereof  outside  of  the  record  will  have 
to  be  made  in  order  to  establish  plaintiffs 
title  thereto,  and  that  under  tbe  law,  and  on 
the  face  of  the  record,  the  title  of  said  Eliza- 
beth to  said  land  would  appear  to  be  para- 
mount to  the  title  of  plaintiff  and  legal 
acumen  would  be  required  to  determine  which 
held  the  paramount  title  to  said  land;  that 
on  the  7tb  day  of  November,  1901,  the  defend- 
ant tbe  Daviess  County  Savings  Association 
obtained  Judgment  before  S.  P.  Cox,  a  justice 
of  the  peace,  against  tbe  said  Elizabeth  Rob- 
ertson for  $169.74;  that  execution  duly  Is- 
sued to  the  constable  of  tbe  township  in  which 
said  judgment  was  rendered,  and  was  duly 
returned,  no  property  being  found  on  which 
to  levy  the  same ;  that  a  transcript  was  duly 
filed  In  the  office  of  the  clerk  of  the  circuit 
court  of  Daviess  county,  and  the  transcript 
execution  issued  thereon  and  placed  In  the 
hands  of  the  defendant  McCrary,  as  sheriff, 
and  by  him  was  levied  on  said  land,  and  said 
land  is  now  advertised  for  sale  under  said 
transcript  execution  against  said  Elizabeth 
at  the  courthouse  door,  during  the  session 
of  the  circuit  court  on  Friday,  September  5, 
1902,  as  the  property  of  said  Elizabeth  Rob- 
ertson. Plaintiff  states  that  upon  tbe  face 
of  the  record  of  the  title  of  said  land,  said 
sale  and  the  sherlfTs  deed  thereunder  would 
convey  an  apparent  record  title  to  said  land 
superior  to  the  title  of  the  plaintiff,  and  such 
sale  and  deed,  if  made,  would  cast  a  cloud 
upon  plaintiff's  title,  and  could  and  would  be 
used  to  embarrass  plaintlfTs  title  to  said 
land  and  embarrass  a  sale  of  said  land, 
should  plaintiff  desire  to  sell,  and  render  title 
thereof  doubtful  and  questionable ;  that  legal 
acumen  would  be  required  to  determine  which 
held  the  paramount  title,  and  litigation  would 
result  on  account  thereof ;  that  In  truth  and 
in  fact,  such  sale.  If  made,  would  convey  no 
title ;  that  the  only  ptnrpose  and  Intent  there- 
of, and  the  only  effect  thereof,  would  be 
to  harrass  and  annoy  plaintiff,  and  cast  a 
cloud  upon  the  title  of  his  said  land,  and 
destroy    the    merchantabUily    thereof,    and 
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tliereby  compel  plaintiff  to  pay  the  debt  of 
another,  which  be  does  not  owe,  and  for  which 
he  is  not  legally  chargeable,  and  thereby  com- 
pel him  to  suffer  loss  and  damage  to  that 
extent,  in  order  to  relieve  said  land  from 
other  apparent  title  from  other  said  sale  and 
deed;  that  plaintiff  has  no  adequate  remedy 
at  law,  and  wonld  be  irreparably  injured 
by  such  sale,  if  made.  Wherefore  plaintiff 
prays  that  the  defendant  may  be  perpetually 
enjoined  from  selling  or  coDveying  said  land 
under  said  Judgment  and  execution,  and 
for  all  such  orders,  decrees,  and  Judgments 
as  may  appear  Just  and  proper. 

The  answer  of  the  defendants  denies  each 
and  every  allegation  in  the  petition,  except 
such  as  are  specifically  admitted.  Defend- 
ants admitted  that  McCrary  was  the  sheriff, 
as  alleged  in  the  petition ;  that  defendant  bank 
was  a  corporation  as  therein  alleged;  that 
plaintiff  was  in  possession  of  the  land  de- 
scribed in  the  petition ;  that  Elizabeth  Payne, 
now  Elisabeth  Robertson,  became  the  owner 
In  fee  simple,  at  the  death  of  her  husband, 
Francis  Payne,  who  owned  the  same  in  fee 
simple;  that  FrandB  W.  Payne  died  in  the 
year  1866,  while  living  on  and  occupying  the 
land  as  a  homestead ;  that  Judgment  was  ob- 
tained, levy  made,  and  land  advertised  for 
sale  at  the  September  term,  1902.  For  fur- 
ther answer  and  defense  the  defendants  say 
that  on  the  18th  day  of  October,  1901,  and 
before  the  rendition  of  the  Judgment  under 
which  said  real  estate  was  advertised  for 
sale,  the  said  Elizabeth  Robertson  made,  ex- 
ecntpd,  and  delivered  to  the  plaintiff,  George 
B.  Payne,  a  good  and  sufficient  deed  to  said 
real  estate,  which  deed  was  duly  recorded  on 
the  18th  day  of  October,  1001,  in  the  office 
of  the  recorder  of  deeds  of  Daviess  county, 
Mo.  Wherefore  defendants  say  that  the  rec- 
ord or  paper  title  of  plaintiff  would  be  par- 
amount on  the  face  of  the  records  to  any  title 
that  could  be  acquired  by  a  purchaser  at 
a  sale  of  said  land  under  said  execution. 
Wherefore  defendants  say  the  said  injunction 
should  be  no  longer  continued,  but  the  same 
should  be  dissolved.  The  reply  denied  the 
new  matter  set  up  In  the  answer.  Upon  the 
hearing  of  the  case  at  the  December  term, 
1003,- of  the  circuit  court,  the  court  found 
the  facts  as  alleged  in  the  petition,  and  held 
that  a  sale  of  said  land  under  said  execution 
would  cast  a  cloud  upon  plaintiff's  title  and 
would  be  a  menace  thereto,  and  that  legal 
acumen  would  be  required  to  determine 
whether  the  plaintiff  or  the  purchaser  of  said 
sale  would  bold  the  paramount  title  to  said 
land,  and  that  plaintiff  would  suffer  irrep- 
arable Injury,  and  adjudged  and  decreed  that 
the  temporary  injunction  should  be  made  per- 
petual. In  due  time  the  defendants  filed 
their  motion  for  new  trial  and  in  arrest 
of  Judgment,  which  were  heard  and  over- 
ruled, and  In  due  time  and  in  proper  form 
defendants  perfected  their  appeal  from  the 
said  Judgment  to  this  court 
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while  It  Is  the  daty  of  a  railroad  company 
as  B  oommoD  carrier  to  protect  Its  passen- 
gers against  Tlolenoe  or  disorderly  condnct 
on  the  part  of  Its  own  agmts  or  other 
passengers  and  strangers  when  snch  Tiolence 
or  mtscondnct  may  be  reasonably  expected 
and  prevented,  yet  it  is  not  liable  In  an 
action  for  damages  for  a  wrong  when  It  Is 
not  shown  that  the  company  had  notice  of 
any  facts  which  Justify  the  expectation  that 
a  wrong  would  be  committed ;  and  the  conrt 
In  its  opinion  says:  "All  the  cases  npon 
the  snbject  Impose  the  qualification  that 
the  wrong  or  Injury  done  passenger  by  stran- 
gers must  have  been  of  such  a  character  as 
that  It  might  reasonably  been  anticipated 
or  naturally  expected  to  occur."  And  this 
statemrait  of  the  rule  has  been  approved  by 
this  conrt  In  Sira  v.  Wabash  By.  Co.,  IIS 
Mo.  185,  136,  21  S.  W.  90S,  87  Am.  St  Bep. 
SSa,  and  In  Connell  v.  Railroad  Co.,  93  Va. 
44.  24  8.  E.  467,  32  L.  R.  A.  792,  57  Am.  St 
Bep.  786.  And  it  Is  quite  generally  mled 
by  the  courts  of  this  country  that  the  lia- 
bility of  the  defendant  carrier  in  such  a 
case  grows,  not  out  of  the  fact  that  the 
passenger  was  injured,  but  out  of  the  failure 
of  the  carrier's  servants  to  afTord  protection 
after  they  have  reasonable  grounds  for  be- 
lieving that  violence  to  the  passenger  is 
imminent,  and  It  Is  necessaiy,  therefore,  In 
all  such  cas^s  to  bring  home  to  the  conductor 
or  other  agent  or  officer  of  the  company 
knowledge  or  opportunity  to  know  that  the 
injury  was  threatened,  and  to  show  that  by 
his  prompt  intervention  he  could  have  pre- 
vented or  mitigated  it  Railroad  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  C89 ;  Brlt- 
ton  V.  Railroad  Co.,  88  N.  C.  536,  43  Am. 
Rep  749.  It  Is  clear  in  this  case  that  the 
burden  of  showing  negligence  was  upon  the 
plaintiff,  and  that  the  presumption  of  neg- 
ligence which  arises  in  favor  of  the  pas- 
senger traveling  on  a  train  from  the  mere 
fact  of  an  accident  has  no  application  to  a 
case  like  this.  Such  a  presumption  only 
arises  where  the  Injury  can  be  reasonably 
attributed  to  some  defect  In  tra4&,  cars,  or 
machinery  or  the  movement  of  the  train,  or 
the  conduct  of  the  servants  In  charge  thereof. 
In  Railroad  Co.  v.  Hummell,  44  Pa.  375,  84 
Am.  Dec.  457,  It  was  said:  "If  the  law  de- 
clares, as  It  does,  that  there  is  no  duty  rest- 
ing upon  any  person  to  anticipate  wrongful 
acts  In  others  and  to  take  precaution  against 
such  acts,  then  the  Jury  cannot  say  that  a 
failure  to  take  such  precaution  Is  a  failure 
In  duty  and  negligence.  Were  It  worth 
while,  abundant  authority  might  be  cited 
to  show  that  the  law  does  not  require  any 
one  to  presume  that  another  may  be  an 
active  wrongdoer.  It  Is  too  well  founded  In 
reason,  however,  to  need  authority.  We  act 
upon  it  constantly,  and  without  It  there 
would  be  no  freedom  of  action."  In  Fred- 
ericks ▼.  Railroad  Co.,  157  Pa.  103,  27  Atl. 
689,  22  li.  B.  A.  306,  a  passenger  was  injured 


by  tlie  criminal  action  of  certain  parties 
breaking  the  locks  of  a  switch  and  nncoiip- 
ling  cars  which  stood  on  a  side  track  and 
causing  loaded  coal  cars  to  mn  out  oa  tlie 
main  track  with  which  plaintiff's  car  col- 
lided, and  it  was  held  by  the  Supreme  Court 
of  Pennsylvania  tliat  the  company  was  not 
liable  for  these  maildoua  acts  of  a  stranger 
of  which  it  had  no  notice.  To  tlie  same 
effect  is  a  decision  in  Deyo  v.  Railroad  GOk, 
84  N.  Y.  9,  88  Am.  Dec.  418,  in  whidi  a 
train  was  tlirown  from  the  track  throng 
the  culpable  act  of  some  unknown  penan, 
who  maliciously  drew  the  spikes  which  fas- 
tened the  chairs  and  the  rails,  wliereby  a 
passenger  was  injnred.  In  Cortis  r.  Bailroad 
Co.,  18  N.  Y.  634,  75  Am.  Dea  258;  it  was 
said:  "If  obstructions  are  placed  by  stran^ 
gers  upon  the  road,  either  through  accident  or 
design,  the  company  is  not  reqMnsible  for 
the  consequences  unless  Its  agents  have  been 
remiss  in  not  discovering  them."  In  Rail- 
road Co.  T.  MacKtainy,  124  Pa.  462,  17  AtL 
14,  2  L.  B.  A.  820,  10  Am.  St  Bep.  601,  It  t^ 
peared  that  the  plaintiff  was  a  passenger 
on  the  defendant's  train,  and  while  reading 
a  newspaper  in  his  seat  at  an  open  window 
was  struck  In  the  eye  by  a  hard  substance 
and  seriously  injured.  On  the  trial  the  court 
below  Instructed  the  Jury  that  they  should 
start  with  the  presimiptlon  that  the  defend- 
ant was  guilty  of  n^ligence  for  the  mere 
happening  of  the  accident,  and  that  It  there- 
fore devolved  upon  the  defendant  to  rebut 
tliat  presumption  and  show  It  was  not  neg- 
ligence. The  Supreme  Court  held  that  this 
Instruction  was  erroneous  because  the  ac- 
cident occurred  from  something  extraneous 
to  the  railroad  and  the  appliances  of  travel, 
and  that  it  was  necessary  for  the  plaintiff 
to  go  further  and  affirmatively  prove  that 
there  was  negligence.  The  court  pointed  out 
the  difference  between  an  accident  resulting 
from  the  mere  operation  of  the  road  and 
one  which  was  the  result  of  some  extrinsic 
cause.  In  the  former  the  presumption  of  neg- 
ligence arose  from  the  mere  happening  of 
the  accident  In  the  latter  no  such  presump- 
tion arose,  and  the  fact  of  negllgoice  tor 
which  the  defendant  was  responsible  must 
be  proved  by  different  testimony  Just  as  in 
any  ordinary  case  between  strangers.  The 
foregoing  cases  sufficiently  Indicate  the  prin- 
ciples which  must  govern  is  tlie  decision  of 
this  case. 

It  being  conceded  that  plaintUTs  Injury 
resulted  from  the  unlawful,  wanton,  and  wl(dc- 
ed  act  of  a  stranger,  over  whom  defendant 
bad  no  control,  was  there  anything  In  tlie 
evidence  which  would  Justify  the  circuit  court 
in  submitting  to  the  Jury  whether  the  de- 
fendant could  have  reasonably  anticipated 
that  this  stranger  would  have  hurled  tlie 
rock  or  other  missile  into  the  car  whera 
plaintiff  was  seated  in  time  for  the  Aefoid- 
ant's  motorman  to  have  taken  steps  to  htcf* 
prevented  it    While  plaintiff  urges  in  his 
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aown.  xne  oiatr  was  w  nave  iniormea  lae 
plaintiff  that  rlolent  and  lawless  acta  weie 
being  oonunltted  by  tbe  striken  and  their 
sympathizers.  The  court  held  that  ordinary 
care  did  not  require  of  the  defendant  to 
take  donbtfol  or  unreasonable  precantion  to 
guard  against  tbe  lawless  acts  of  strangers, 
and  that  as  to  the  duty  to  notify  tbe  plain- 
tiff of  the  violent  condnct  of  some  of  tbe 
strikers  that  plaintiff  was  bound  to  know  of 
those  things  as  much  as  the  defendant,  and 
It  was  unreasonable  to  suppose  that,  had  de- 
fendant given  plaintiff  this  warning,  it  would 
have  bad  tbe  effect  of  protecting  Um,  and 
tbe  court  held  that  upon  tbe  whole  record 
tbe  evidence  was  insufficient  to  charge  the 
defendant  with  actionable  negligence. 

Another  leading  case  on  this  subject  Is 
that  of  the  C.  &  A.  R.  R.  Co.  t.  Plllsbury,  128 
III.  9,  14  N.  B.  22,  5  Am.  St  Rep.  48^  In 
that  case  a  railroad  company  stopped  at  a 
place  not  a  usual  stopping  place  and  took 
aboard  laborers  who  had  taken  tbe  place 
of  some  strikers.  The  police  guarded  tbe 
laborers  until  they  entered  tbe  train.  When 
tbe  train  stopped  at  a  railroad  crossing,  a 
mile  and  one-half  beyond.  It  was  boarded  by 
a  mob,  who  attacked  tbe  laborers  as  scabs  and 
shot  the  plaintiff,  a  passenger  on  the  train  at 
the  time.  Scott,  J.,  speaking  for  tbe  majority 
of  the  court,  said:  "With  regard  to  danger 
and 'hazard  to  travel  arising  otherwise  than 
on  the  train,  and  not  incidents  of  such 
travel,  tbe  degree  of  care  to  be  observed  to 
discover  and  prevent  all  danger  to  and  con- 
sequent Injuries  to  passengers  must  depend 
In  a  large  measure  upon  tbe  attendant  cir- 
cumstances. No  doubt  In  many  cases,  if 
the  carrier  observes  ordinary  care  and  dili- 
gence to  discover  and  prevent  injury  to  pas- 
sengers, such  as  any  prudent  person  would 
do  for  bis  own  personal  safety,  it  will  be  ex- 
onerated from  linblllty.  In  other  cases  and 
under  other  circumstances  It  will,  no  doubt, 
be  the  duty  of  the  carrier  tb  exercise  the 
utmost  care,  skill,  and  diligence  to  protect 
the  passengers  from  danger  and  Injury,  so 
far  as  tbe  same,  by  tbe  exercise  of  such  care, 
skill,  and  diligence,  could  have  been  rea- 
sonably and  practically  foreseen  and  antic- 
ipated In  time  to  prevent  Injury.  •  •  * 
Prior  to  the  time  tbe  plaintiff  was  Injured 
the  box  cars  containing  these  laborers  bad 
been  assailed,  and  It  might  reasonably  have 
been  inferred  that  danger  to  passenger  cars 
on  the  same  account  was  Imminent,  and 
common  prudence  should  have  Induced  the 
taking  of  extraordinary  precautionary  meas- 
ures. ♦  •  •  Under  tbe  circumstances  the 
law  would  charge  the  defendant  with  negli- 
gence In  stopping  a  train  filled  with  passen- 
gers, in  the  midst  of  a  howling,  revengeful 
lawless  mob,  to  take  on  persons  whom  tbe 
mob  were  seeking  an  opportunity  to  mal- 
treat    •     •     •    Defendant    ought    reasona- 


geanoe  so  soon  as  ii  naa  paaiea  irom  xae 
protection  of  tbe  police,  and  precautionary 
measures  should  have  been  taken  to  prevent 
tbe  injury  to  passengH^  Tbe  verdict  Is  a 
sufficient  warrant  for  tbe  oonchislon  tbat 
reasonable  precautions  were  not  observed." 
Magmder,  J.,  entered  a  most  vigorous  dis- 
sent from  the  conclusions  reached  by  tlie 
majority. 

It  is  to  be  observed  that  in  this  case  tbe 
opinion  of  tbe  majority  of  the  court  is  iwed- 
icated  upon  the  fact  tbat  the  circnmstaiices 
themselves  charge  the  defendant  with  notice 
of  tbe  danger  to  Its  passengers  from  an  at- 
taclc  of  a  mob  of  strikers,  and  the  duty  of 
the  carrier  under  such  circumstances  to  ex- 
ercise tliat  skill  and  diligence  commeosurate 
with  the  threatened  danger.  In  both  of  the 
cases  last  cited  It  Is  to  be  observed  tbat  the 
plaintiffs  proceeded  upon  the  theory  that  the 
carrier  was  advised  of  tbe  danger  to  Its  pas- 
sengers and  failed  to  exercise  tbe  proper 
care  for  their  protection.  It  is  obvious  that 
the  facts  of  the  case  at  bar  are  wholly  dis- 
similar from  those  two  cases,  In  that  tit 
this  case  there  was  a  total  absence  of  any 
mob  or  other  public  disturbance  which  would 
of  Itself  indicate  to  the  defendant  any  dan- 
ger to  Its  passengers  on  the  car  on  whicb 
plaintiff  was  riding.  Here  the  act  which 
caused  the  Injury  was  the  wanton,  unlawful 
act  of  one  man  who  bad  assumed  to  himself 
tbe  prerogative  of  punishing  tbe  motormait 
for  not  stopping  the  car  where  he  thought  it 
ought  to  be  stopped.  In  the  Fewlngs  Case 
and  In  tbe  Plllsbury  Case  tbe  assaults  were 
aimed  at  tbe  passengers  on  the  cars,  and  not 
merely  at  a  motorman  or  engineer.  It  waff 
the  threatened  injury  to  the  passengers  and' 
notice  thereof  upon  which  those  actions  were 
grounded.  In  this  case  it  Is  not  pretended 
that  tbe  motorman  bad  any  notice  of  any 
impending  attack  upon  the  plaintiff  or  the 
other  passengers,  nor  was  any  attadc  made 
directly  upon  tbe  passenger,  but  the  attack 
was  directed  solely  against  tbe  motorman, 
and  It  was  only  because  of  Its  miscarriage 
that  plaintiff  was  Injured.  All  the  evidence- 
shows  that  the  attack  was  made  with  tbe 
sole  Intention  and  purpose  of  injuring  the 
motorman,  and  to  bold  that  the  defendant 
under  this  evidence  was  bound  to  anticipate 
Injury  to  its  passengers  would  be  contrary 
to  reason  and  common  sense.  Tbe  motor- 
man  was  standing  alone  in  the  vestibule, 
controlling  tbe  action  of  his  car;  and  It 
would  be  utterly  unreasonable  to  hold  tbat 
be  could  reasonably  anticipate  tbat  a  per- 
son attempting  to  strike  him  would  inflict  in- 
jury upon  the  passengers  in  the  coach.  As 
already  shown  by  the  authorities  cited,  tbe 
motorman  was  not  bound  to  anticipate  that 
this  stranger  who  was  hailing  his  car  would 
be  guilty  of  a  criminal  assault  upon  himself 
or  upon  Ills  passengers.    The  drcumstancea 


at  a  point  abont  25  feet  north  of  Nineteenth 
street,  she  stepped  into  a  hole  in  said  side- 
wallc,  sliinnlng  and  braising  her  right  leg, 
wrenching  her  hip,  injuring  her  back,  cans- 
log  a  concussion  of  her  spine  and  a  severe 
nervous  shock,  which  resulted  in  chronic 
neuritis  so  that  her  lower  limbs  were  con- 
tracted and  drawn  out  of  shape,  therebj 
permanently  injuring  her  in  the  sum  of 
$25,000.  The  plalntUTs  are  husband  and 
wife.  At  the  time  of  the  accident  she  was 
about  28  years  old.  In  August,  1898,  they 
were  living  at  4020  Woodland  avenue  in 
Kansas  City.  On  the  morning  of  August 
27,  1898,  Mrs.  Elliott  left  her  home  and  went 
down  town  to  the  home  of  her  sister,  Mrs. 
O'Hare,  who  lived  at  the  comer  of  Sixteenth 
street  and  Baltimore  avenue.  After  lunch 
she  went  to  the  home  of  a  friend,  Mrs.  O.  J. 
Pierce,  who  lived  at  811  West  Twentieth 
street  About  dusk  she  left  the  home  of 
Mrs.  Pierce  to  retnm  to  her  sister's  housa 
She  walked  east  on  Twentieth  street  to 
Central  street  and  then  turned  north.  Central 
Street  runs  north  and  south  and  is  Inter- 
sected  at  right  angles  by  numerically  nnin- 
bered  streets,  the  lowest  numbers  being  at 
the  north  end.  Mrs.  Elliott  walked  on 
the  east  side  of  Central  street  as  she  went 
north.  There  was  a  plank  sidewalk  on  the 
east  side  of  Central  street  between  Eigh- 
teenth and  Nineteenth  streets  which  was 
built  in  1890  under  a  city  ordinance.  Thla 
sidewalk  consisted  of  wooden  stringera 
about  12  feet  long  across  which  were  nail- 
ed planks.  At  a  point  about  25  feet  north 
of  Nineteenth  street  a  plank  was  missing 
out  of  the 'Sidewalk  and  the  dirt  had  washed 
out  underneath  the  stringers  at  a  place 
where  two  stringers  met,  causing  the  side- 
walk to  sag.  Mrs.  Elliott  stepped  into  this 
hole  with  her  right  foot,  which  went  down 
at  least  as  far  as  her  knee  for  her  leg  was 
skinned  that  far  up.  She  got  out  of  the  hole 
and  went  on  to  her  sister's  house,  a  distance 
of  three  or  four  blocks.  Here  she  got  a 
package  and  went  one  block  further  on  and 
took  a  street  car  for  home.  On  the  car 
pains  came  on  in  her  leg  and  back  so  that 
when  the  car  reached  its  terminus  at  Thirty- 
eighth  street  and  Woodland  avenue  she 
could  hardly  walk  to  her  home  about  two 
blocks  distant.  When  she  got  home  she 
went  to  bed.  We  deem  It  unnecessary  In 
the  determination  of  the  legal  propositions 
Involved  In  this  proceeding  to  detail  all  the 
testimony  Introduced  by  plaintiffs  and  de- 
fendant upon  the  trial.  It  is  sufficient  to 
say  that  there  was  testimony  on  both  sides 
upon  the  Issues  presented  by  the  pleadings. 
There  was  testimony  on  the  part  of  the 
plaintiffs  tending  to  show  that  her  injuries 
were  of  a  very  severe  and  permanent  char- 
acter and  were  the  result  of  the  negligence 
of  the  defendant  In  not  keeping  its  sidewalk 


isted  for  some  time  prior  to  the  accident. 
On  the  part  of  the  defendant  there  was  evi- 
dence tending  to  show  that  plolntifTs  in- 
juries were  slight  and  not  of  a  severe  char- 
acter and  by  no  means  permanent,  and  also 
evidence  tliat  her  condition  at  the  time  of 
the  trial  and  as  testified  to  by  the  witnesses, 
was  not  the  result  of  the  accident  but  was 
the  result  of  a  diseased  condition  of  the 
plaintiff  Mollie  Elliott  which  was  in  exist- 
ence prior  to  the  accident  The  question  of 
the  admission  and  rejection  of  evidence  dur- 
ing the  progress  of  the  trial,  as  well  as  the 
challenge  of  appellant  to  the  correctness  of 
instructions  given  by  the  court,  will  be 
givea  attention  during  the  course  of  the 
opinion.  As  before  stated,  the  nature  and 
character  of  the  testimony  as  to  the  nature 
and  character  of  the  injuries  received,  as 
well  as  the  results  of  such  injuries,  and  as 
to  what  occasioned  them,  is  conflicting,  and 
it  can  serve  no  good  purpose  to  reproduce  in 
deteil  all  of  such  testimony.  At  the  close 
of  the  testimony  the  court  Instructed  the 
Jury  and  the  cause  was  submitted  to  them 
upon  the  evidence  and  instructions,  and 
their  VCTdlct  was  In  favor  of  the  plalntur. 
assessing  plaintiff's  damages  In  the  sum  of 
$8,000.  Motions  for  new  trial  and  in  arrest 
of  Judgment  were  timely  filed  and  by  the 
court  overruled,  and  Judgment  was  render- 
ed in  accordance  with  the  verdict  Prom 
this  Judgment  the  defendant  In  due  time 
and  proper  form  prosecuted  this  appeal,  and 
the  record  Is  now  before  us  for  consideration. 

Edwin  C.  Meservey  and  W.  H.  H.  Piatt  for 
appellant    L.  A.  Laughlln,  for  respondents. 

FOX,  J.  (after  stating  the  facta).  The 
record  before  us  discloses  the  assignment 
of  numerous  errors  as  grounds  for  the  re- 
versal of  the  Judgment  in  this  cause.  We 
will  give  the  complaints  of  appellant  snch 
attention  and  consideration  as  the  Importance 
of  them  may  suggest 

The  most  serious  proposition  with  wbich 
we  are  confronted  upon  this  appeal  is  the 
exclusion  of  the  testimony  of  Dr.  Joseph  A. 
Horrigan,  which  was  offered  by  the  defend- 
ant upon  the  trial  of  this  cause.  There  Is  a 
controversy  between  counsel  upon  the  prdtm- 
inary  question  as  to  whether  or  not  the 
question  of  the  exclusion  of  this  testimony  is 
properly  preserved  by  the  record  so  as  to 
warrant  this  court  in  reviewing  the  action  of 
the  trial  court  upon  that  question.  Tb&re- 
fore  it  is  essential  first  to  determine  this 
preliminary  question.  Dr.  Horrigan,  upon 
the  second  trial  of  this  cause  In  the  Jackson 
county  circuit  court  was  introduced  as  a  wit- 
ness by  the  defendant  and  testified  in  such 
cause.  That  he  did  give  testimony  In  the 
former  trial  there  can  be  no  dispute.  The 
record  in  this  cause  shows  that  the  trial 
court  admitted  that  b*  bad  testified  to  sub- 
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inclusive  eyldence  that  he  did  so  testify; 
(wever,   It  Is  insisted  by  respondent  that  | 
does  not  sufficiently  appear  from  the  record  i 

this  cause  that  he  testified  in  such  former  ; 
lal  without  objections  on  the  part  of  the  ; 
alntlff  so  as  to  warrant  the  court  in  passing  ' 
ton  the  question  of  waiver  which  is  urged 
'  appellant    To  fully  appreciate  this  ques-  j 
m   it   la  essential  to   reproduce  precisely  i 
lat  the  record  shows  upon  this  preliminary  I 
lestlon.    Dr.  Horrigan  was  Introduced  as  a  | 
tness  upon  this  trial  by  the  defendant  and  j 
e  following  examination  was  made,  which  j 
lly  discloses  the  true  state  of  the  record: 
».  Where  do  you  live?    A.  8100  Main  street,  j 
insas  City,  Mo.    Q.  Are  you 'a  practicing 
lysidan  and  surgeon  in  Kansas  City?    A. 
>8,  sir.    Q.  How  long  have  yon  been  prac- 
ing  there?   A.  16  years.    Q.  Have  you  prac- 
•ed   elsewhere?    A.  I   was   four  years   in 
e   Cktlnmbian  Hospital  before  I  came  to 
insas  City.    Q.  At  what  colleges  did  you 
quire  your  medical  education?    A.  Colum- 
m   Hospital   at  Washington.    Q.  In  1893, 
ctor.  In  March,  state  whether  or  not  you 
tended  in  your  professional  capacity  the 
lintiff  in   this  case,  who  was  then   Mrs. 
hn  O'Hare?    A.  I  did.    Q.  Where  was  she 
Ing  at  that  time?    A.  At  1508  Main  street 

Now,  just  tell  the  jury  the  occasion  of 
ur  going  there  to  see  her  and  what  con- 
tion  you  found  her  In  when  you  got  there, 
d  what  you  did?  Mr.  Laughlln,  counsel 
r  the  plaintiff:  I  want  to  ask  the  doctor 
me  questions  on  this  point  in  regard  to  the 
?ntlflcation.  By  Mr.  Laughlln:  Q.  You  , 
itlfied  on  the  first  trial  of  this  case  did  you  '■ 
t?    A.  Yes,  sir.    Q.  Did  you  not  testify  up- 

tfant  trial  you  attended  a  woman  there  , 
Ting  light-brown  hair  and  eyes?    A.  I  tes- 
led  something  about  the  hair.    It  has  been 

long  ago  I  do  not  remember  just  what. 
lurt:    Yon  cannot  go  into  an  examination 

this  kind  now.    You  can  do  that  on  cross- 
amlnatlon.    Mr.  Laughlln,  counsel  for  the 
lintlff:    The  plaintiff  objects  to  the  ques-  '. 
tn  for  the  reason  that  it  calls  for  Informa- 
>n  obtained  by  the  witness  in  bis  profession-  | 
capacity  In  order  to  treat  the  patient  which  [ 
formation  was  necessary  for  the  witness  ; 

treat  the  patient    Court:    Objections  are 
stained.    (To  which  ruling  of  the  court  the  , 
fendant  by  its  counsel  then  and  there  duly 
cepted.)    Mr.  Howell,  counsel  for  the  de- 
Ddnnt:    The  defendant  by  its  counsel  offers 

prove  by  the  witness.  Dr.  Horrigan,  that 
March,  1893,  said  Horrigan  visited  the 
alntlff  at  her  home  at  1508  Main  street  In 
ansas  City.,  Mo.,  that  the  witness  found  the 
alntlff  at  that  time  suffering  from  an  acute 
ise  of  pelvic  peritonitis,  that  the  Inflamma- 
}n  had  extended  throughout  the  pelvic  parts 
volvlng  the  organ  around  the  source  or 
igln  of  the  sciatic  nerve;  that  there  were 
ridences  that  there  bad  been.  Just  prior  to 
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chloroform  to  allay  it;  that  the  pelvic  part 
or  uterus  and  vagina  were  so  Inflamed  that 
It  was  deemed  by  witness  unsafe  to  make  a 
digital  examination  of  these  parts,  that  the 
witness  visited  the  plaintiff  during  this  sick- 
ness four  or  five  times,  and  treated  her  for 
this  condition.  Court:  It  is  admitted  that 
the  same  witness  testified  to  substantially 
these  facts  at  the  two  previous  trials  of  this 
case  bad  in  Kansas  City,  Mo.,  and  that  his 
evidence  In  the  last  trial  of  said  cause  is  pre- 
served In  the  bill  of  exceptions.  Mr.  How- 
ell, counsel  for  the  defendant:  This  witness 
testified  at  the  two  former  trials  without 
objection.  Mr.  Laughlln,  counsel  for  the 
plaintiff:  We  make  the  same  objection  to  the 
offer  to  prove  as  to  the  last  above  question 
objected  to.  Court:  The  offer  to  prove  Is 
rejected,  and  the  objections  of  plaintiff's 
counsel  sustained.  (To  which  ruling  of  the 
court  the  defendant  by  Its  counsel  then  and 
there  duly  excepted.)" 

We  are  of  the  opinion  that  the  contentions 
of  respondent  that  the  foregoing  examination 
and  offer  of  the  testimony  of  Dr.  Horrigan 
does  not  su£BclentIy  preserve  the  question  so 
as  to  authorize  this  court  to  pass  upon  the 
question  of  waiver,  cannot  be  maintained. 
In  our  opinion  this  record  sufficiently  dis- 
closes that  Dr.  Horrigan  testified  at  the  two 
trials  of  this  cause  without  objections,  and 
that  the  trial  court.  In  passing  upon  the 
admissibility  of  the  doctor's  testimony,  did 
so  with  the  full  recognition  that  he  had 
testified  at  a  former  trial  without  any  ob- 
jections on  the  part  of  the  plaintiff.  It  Is 
clear  from  this  record  that  the  trial  court  did 
not  exclude  Dr.  Horrlgan's  testimony  on  the 
ground  that  defendant's  counsel  had  not 
offered  the  bill  of  exceptions  and  record  in 
evidence  showing  that  he  had  testified  with- 
out objections,  but  the  action  of  the  court 
was  manifestly  based  upon  the  theory  that 
the  testimony,  even  though  no  objections 
were  made  to  his  testifying  In  the  former 
trial,  was  Inadmissible  In  the  trial  of  this 
cause.  It  was  admitted  by  the  court  that 
this  same  witness  testified  to  substantially 
the  same  facts  at  the  two  previous  trials 
of  this  cause  as  were  offered  In  proof  by  the 
defendant  upon  the  present  trial.  That  the 
court  might  not  be  misled,  counsel  for  the 
defendant,  before  the  final  ruling  was  made. 
Informed  the  court  that  the  testimony  of  this 
witness  upon  the  former  trial  was  given  with- 
out any  objections  on  the  part  of  the  plain- 
tiffs. It  will  be  observed  that  cottnsel  for  re- 
spondent Mr.  Laughlln,  did  not  controvert 
the  statement  of  the  counsel  for  the  defend- 
ant that  the  witness  had  so  testified  without 
objections,  but  simply  contented  himself  with 
making  the  same  objections  to  the  offer  to 
prove  that  he  had  made  when  the  testimony 
was  first  offered.  The  court  then  made  its 
final  ruling  and  excluded  the  testimony,  to 


strictly  to  the  rales  of  practice  which  requires 
all  questions  for  review  to  be  reasonably 
preserved  by  the  record,  however.  It  is  nn- 
wllUng  to  adopt  the  extreme  view  urged 
by  counsel  for  respondent  upon  this  question, 
where  It  so  clearly  appears  that  the  counsel 
for  defendant,  who  is  an  officer  of  the  court, 
fully  Informed  the  court  prior  to  its  final 
ruling,  that  the  record  discloses  no  objection 
to  the  testimony  of  this  witness  upon  the 
former  trial,  and  the  record  does  not  disclose 
that  the  truth  of  this  statement  by  counsel 
was  controverted  either  by  the  court  or  the 
counsel  for  the  plalntlfT.  We  are  unwilling 
to  take  the  extreme  view  that  it  was  essential 
that  counsel  for  defendant  in  order  tO'  pre- 
serve this  point,  should  have  exhibited  to  the 
court  and  had  it  Incorporated  in  the  record 
the  bill  of  exceptions  showing  that  this  wit- 
ness had  testified  upon  a  former  trial  without 
objections.  Under  the  disclosures  of  this  rec- 
ord, counsel  for  defendant  had  the  right  to 
assume  that  the  court  took  It  for  granted 
that  be  was  telling  the  truth  when  be  stated 
that  the  witness  bad  testified  upon  the  former 
trial  without  objections,  and  passed  upon  the 
question  fully  recognizing  that  fact 

This  brings  us  to  the  consideration  of  the 
most  vital  proposition  presented  by  this  rec- 
ord; that  Is,  was  the  action  of  the  trial 
court.  In  excluding  the  testimony  of  Dr. 
Horrlgan,  error,  and,  if  so,  was  it  such  er- 
ror as  would  warrant  this  court  in  revers- 
ing the  cause?  It  is  conceded  that  Dr.  Hor- 
rlgan, the  witness  Introduced  by  defendant, 
had,  previous  to  this  accident,  attended  the 
plaintiff,  Mrs.  Elliott,  as  her  physician.  The 
record  discloses  that  there  had  been  two 
former  trials  of  this  cause.  The  first  trial 
resulted  in  a  disagreement  of  the  jury  and 
they  were  discharged.  The  second  trial  re- 
sulted in  a  judgment  for  the  plaintiff  for  the 
sum  of  $500.  From  that  judgment,  plaintiff 
appealed,  and  the  cause  was  reversed,  and 
remanded  for  error  committed  in  the  giving 
of  an  erroneous  instruction.  See  174  Mo.  554, 
74  S.  W.  617.  The  record  discloses  that  Dr. 
Horrlg^an  testified  upon  both  of  such  former 
trials  as  to  bis  treatment  of  the  plaintiff, 
Mrs.  Mollle  Elliott,  prior  to  this  accident, 
and  that  this  testimony  was  given  by  bim 
without  any  objections  upon  the  part  of  the 
plaintiffs.  Therefore  the  crucial  question 
upon  this  proposition  may  thus  be  briefly 
stated:  Dr.  Horrlgan  baving  testified  in 
the  previous  trials,  without  any  objections 
on  the  part  of  the  plaintiffs,  to  substantially 
the  same  facts  as  was  offered  to  be  shown  by 
blm  In  the  present  trial,  did  the  plaintiff, 
Mrs.  Mollle  Elliott,  waive  her  right  to  forbid 
the  repetition  of  the  doctor's  testimony  in  the 
present  trial,  it  having  been  once  given  with 
her  consent?  In  other  words,  by  reason  of 
the  consent  to  the  doctor  testifying  upon  the 
former  trials,  has  she  waived  her  right  or 


question  in  judgment  before  them,  are  almost 
uniform  that  the  purpose  sought  by  the  pro- 
hibition contained  in  the  statute  against  dis- 
closing professional  Information  is  for  the 
purpose  of  allowing  greater  freedom  be- 
tween physician  and  patient,  and  was  en- 
acted as  a  matter  of  public  policy  to  confer 
upon  persons  seeking  the  services  of  a  phy- 
sician a  personal  privilege,  and  closing  the 
door  to  the  sickroom,  and  of  preventing  the 
publishing  to  the  world  their  infirmities. 
That  this  personal  privilege  may  be  waived 
all  the  authorities  agree.  It  is  equally  well 
settled,  as  was  said  in  Fox  v.  Turnpike  Co., 
59  App.  Dlv.  363,  69  N.  Y.  Supp.  531,  that 
"when  a  patient  voluntarily  opens  the  door 
of  the  consultation  room  and  gives  a  view 
that  may  have  been  specially  arranged  for  the 
purpose.  It  would  not  be  In  accordance  with 
the  spirit  of  the  statute  or  the  interest  of 
truth  to  shut  the  door  against  a  view  to  l>e 
described  by  the  physician." 

In  Morris  v.  Railway  Co.,  148  N.  T.,  loc.  dt 
92,  93,  42  N.  E.  410,  51  Am.  St  Rep.  675. 
the  proposition  involved  in  this  proceeding 
was  in  judgment  before  that  court  The 
principle  was  announced  in  that  case  that  a 
plaintiff  could  not  sever  her  privilege,  waiv- 
ing it  In  part  and  retaining  it  in  part  It 
was  there  expressly  ruled  that  "when  she 
waived  it,  it  ceased  to  exist,  not  partly  but 
entirely.  Having  once  consented  to  and 
acquiesced  In  the  complete  uncovering  and 
making  public  what  before  was  private  and 
confidential,  the  seal  of  confidence  Is  removed 
entirely,  and  the  waiver  cannot  be  recalled. 
The  Information  is  open  to  the  public,  and 
the  patient  is  no  longer  privileged  to  forbid 
Its  repetition.  A  waiver  once  made  is  gen- 
eral and  not  special,  and  its  effect  cannot 
be  properly  limited  to  a  particular  purpose 
or  a  particular  person.  After  the  informa- 
tion has  once  been  made  public,  no  further 
injury  can  be  Infiicted  upon  such  rights  and 
Interests  of  the  patient  as  the  statute  was 
intended  to  protect  by  its  repetition  at  an- 
other time  or  by  another  person." 

In  McKinney  v.  Grand  Street  etc.,  Oo., 
104  N.  Y.  352,  10  N.  E.  544.  the  reasons  for 
the  application  of  the  doctrine  of  waiver  of 
a  personal  privilege  were  very  clearly  an- 
nounced. The  court  in  discussing  the  propo- 
sition, used  this  language:  "It  is  claimed 
by  the  appellant  that  the  ban  of  secrecy 
having  once  been  removed  by  the  patient 
and  the  information  having  lavrfuliy  been 
made  public,  the  right  to  object  further  there- 
to has  not  been  conferred.  There  seems  much 
reason  in  this  claim.  The  patient  cannot 
use  this  privilege  both  as  a  sword  and  a 
shield,  to  waive  when  it  Inures  to  her  ad- 
vantage, and  wield  when  It  does  not  After 
Its  publication  no  further  injury  can  be  in- 
fiicted upon  the  rights  and  interests,  which 
the   statute   was   intended  to  protect,   and 


tcb  a  character  that,  -when  once  dirulged 
'■  legal  proceedings,  it  cannot  again  be  bid- 
m  or  concealed.  It  is  then  open  to  the 
mslderatlon  of  the  entire  public  and  the 
Ivllege  of  forbidding  Its  repetition  is  not 
inferred  by  the  statute.  The  consent,  hav- 
g  been  once  given  and  acted  upon,  cannot 
I  recalled,  and  the  patient  can  never  be  re- 
ared to  the  condition  which  the  statute, 
om  the  motives  of  public  policy,  has  sought 

protect.  The  stringency  with  which  the 
lie  excluding  privileged  communications 
applied  by  this  court  is  illustrated  in  the 
cent  case  of  Renlnban  v.  Dennln,  103  N.  Y. 
3,  9  N.  E.  320,  57  Am.  Rep.  770,  but  there 

no  principle  or  authority  for  holding, 
ter  a  consent  to  publish  such  Information 
s  been  properly  i^ven,  and  the  evil,  if  any, 
nsummated,  that  tbe  privileged  person  can 
aln  raise  tbe  objection.  The  object  of 
e  statute  having  been  voluntarily  defeated 
'  tbe  party  for  whose  benefit  It  was  en- 
ted,  there  can  be  no  reason  for  Its  con- 
lued  enforcement  In  such  case." 
In  Schlottberer  v.  Brooklyn  &  N.  Y.  Ferry 
'.  (Sup.)  85  N.  Y.  Supp.  847,  the  facts  upon 
licb  tbe  propositions  Involved  in  that  case 
(re  predicated  were  strikingly  similar  to 
9  facts  involved  In  tbe  case  at  bar.  In 
It  case  Dr.  Daley  was  called  as  a  wit- 
38  In  behalf  of  the  defendant  There  was 
objection  made  on  the  ground  of  his  being 
.qualified  to  disclose  any  privileged  inform- 
lon,  and  subsequently  he  was  called  as  a  wlt- 
ss  between  the  same  plaintiff  and  against 
s  same  defendant  to  recover  damages 
r  injuries  due  to  the  same  accident  Dr. 
ley  was  again  called  as  a  witness  by  the 
Tendant  Tbe  plaintiff  Interposed  an  ob- 
:tlon  under  tbe  provisions  of  the  Code  of 
!  state  of  New  York,  which  are  similar 
tbe  provisions  qt  the  statute  upon  that  sub- 
t  In  this  state.  Tbe  trial  court  sustained 
Jntlff's  objection,  to  which  action  of  the 
irt  defendant  duly  preserved  Its  excep- 
Ds.  The  action  of  tbe  trial  court  was  re- 
*sed  and  the  Supreme  Court  in  discussing 
i  action  of  the  lower  court  said:  "I  think 
it  McKlnney  v.  Grand  Street  etc,  Co., 
I  N.  Y.  352,  10  N.  B.  544,  Is  authority 
ilnst  tbe  ruling,  unless  tbe  amendments 
section  836  of  the  Code  of  Civil  Procedure 
.de  subsequent  to  that  Judgment  make  it 
pplicable.  Since  1885,  when  Judgment  was 
:ered  in  McKlnney's  Case,  two  pertinent 
lendments  have  been  made.  Chapter  381, 
736,  of  tbe  Laws  of  1891,  provided  that 
J  express  waiver  of  privilege  must  be  "upon 
»  trial  or  examination.'     Chapter  53,  p. 

of  the  Laws  of  1899,  provides  that  such 
.Iver  must  be  'In  open  court  on  the  trial 
the  action  or  proceeding.'  The  able  and 
rned  counsel  for  the  respondent  insists 
It  the  statute  now  requires  that  tbe  waiver 
ist  be  made  upon  the  particular  trial  un- 
r  review,  to  tbe  effect  that  even  though 


snch  waiver,  assert  his  privilege  upon  any 
subsequent  trial.  The  letter  of  the  statute 
does  not  require  a  construction  which  is  op- 
posed to  tbe  reason  of  the  rule  as  laid  down 
In  McKlnney's  Case,  supra.  Tbe  purpose 
of  the  statute  is  to  cover  the  relation  of 
physician  and  patient  with  the  cloak  of  con- 
fidence. But  the  purpose  is  to  save  the  pa- 
tient from  possible  humiliation  or  distress, 
not  to  enable  him  to  win  a  lawsuit  Now, 
If  the  patient  once  permit  the  physician  to 
testify,  there  is  no  longer  any  reason  at  any 
time  for  excluding  competent  testimony  un- 
der the  plea  of  public  policy.  If  tbe  patient 
once  voluntarily  renounce  the  protection  of 
the  statute,  his  waiver  Is  everlasting  and  Ir- 
revocable. I  think,  then,  that  the  purpose 
of  the  amendment  was  not  to  limit  the  con- 
tinuous force  of  a  waiver,  and  thus,  to  adopt 
the  figure  of  Ruger,  C.  J.,  in  McKlnney's 
Case,  to  permit  the  patient  to  use  the  stat- 
ute once  as  a  shield  and  anon  as  a  sword, 
but  by  way  of  further  assurance  that  the 
waiver  had  been  formally,  clearly,  and  cer- 
tainly made.  •  •  •  In  my  opinion,  tbe 
language  of  the  statute  does  not  authorize  a 
construction  which  affords  the  privilege  not- 
withstanding the  reason  for  Its  continuance 
has  ceased  to  exist  It  simply  means  that, 
when  the  waiver  Is  made.  It  must  be  made 
in  open  court  on  a  trial  of  the  action.  It 
thus  affords  a  safeguard  that  tbe  waiver  was 
duly  made,  but  not  a  shift  of  tbe  waiver 
once  made." 

In  Llssnk  v.  Crocker  Estate,  119  Cal.  442. 
51  Pac.  688,  the  Supreme  Court  of  that  state. 
In  discussing  the  doctrine  of  waiver  of  a 
privilege  conferred  by  tbe  Code,  which  pro- 
vides that  "a  licensed  physician  or  surgeon 
cannot  without  the  consent  of  his  patient 
be  examined  in  any  civil  action  as  to  any 
information  acquired  in  attending  tbe  pa- 
tient which  was  necessary  to  enable  him  to 
prescribe  or  act  for  tbe  patlenf  said: 
"When  Dr.  Spencer  was  called  as  a  witness 
tbe  plaintiff  had  the  right  to  object  to  his 
testifying  upon  the  matters  named  in  this 
section,  or  he  could  consent  to  bis  being  ex- 
amined in  reference  thereto.  The  privilege 
given  by  the  statute  is  personal  to  tbe  pa- 
tient, and  may  be  waived  by  him.  It  Is 
waived  when  he  calls  the  physician  himself 
as  a  witness,  or  when  he  permits  blm  to  give 
bis  testimony  without  making  any  objection 
thereto.  If  the  patient  once  consents  to  his 
testifying,  he  cannot,  after  the  testimony  has 
been  given,  revoke  the  consent  and  ask  to 
have  it  excluded.  Such  consent  may  be  ei- 
ther implied  or  express,  and  there  was,  in 
tbe  present  Instance,  an  Implied  consent 
when  the  plaintiff  permitted  the  witness  to 
be  examined  In  full  by  the  defendant  with- 
out any  objection." 

In  Green  v.  Crapo  (Mass.)  62  N.  E.,  loc.  dt 
959,  the  Supreme  Judicial  Court  of  Massa- 
chusetts, In  discussing  the  admission  of  a 
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communlcatlong  with  him  while  he  was  her 
counsel  were  prlTlleged,  but  they  were  un- 
important and  It  appeared  that  the  privilege 
was  waived  in  the  probate  court  Neverthe- 
less the  objection  was  urged  when  the  case 
came  to  be  tried  before  the  Justice  of  this 
court,  and  an  exception  was  taken  when  he 
ruled  that,  the  privilege  having  been  waived. 
It  could  not  be  insisted  upon  before  him. 
We  do  not  think  it  necessary  to  remark  upon 
the  willingness  to  bold  back  this  testimony. 
We  content  ourselves  with  saying  tbat  the 
ruling  was  right.  The  privacy  for  the  sake 
of  which  the  privilege  was  created  was  gone 
by  the  appellant's  own  consent,  and  the  priv- 
ilege does  not  remain  under  such  circumstan- 
ces for  the  mere  sake  of  giving  the  client 
an  additional  weapon  to  use  or  not  at  tiis 
choice." 

In  Borgess  Ins.  Co.  v.  Vette.  142  Mo.  S60, 
44  S.  W.  754,  64  Am.  St  Rep.  567,  this  court 
In  discussing  the  question  of  waiver,  used 
this  language:  "It  is  said  in  Tomllnson  v. 
Ellison,  104  Mo.  114,  16  S.  W.  203:  'The 
fact  that  plaintiff  bad  taken  defendant's  dep- 
osition In  the  same  action  amounted  to  a 
waiver  of  any  alleged  Incompetency  on  his 
part'  While  it  was  said  in  Ess  v.  Griffith, 
139  Mo.  822,  40  S.  W.  930,  that  'the  state- 
ment of  the  legal  principle  quoted  was  not 
necessary  to  a  decision  of  the  case,  and  can 
only  be  regarded  as  the  dictum  of  the  Judge 
who  wrote  the  opinion,'  It  was  ruled  that 
where  the  deposition  of  a  party  to  a  suit 
who  was  at  the  time  incompetent  to  testify 
as  a  witness  In  bis  own  behalf,  was  taken 
by  the  adverse  party,  the  question  of  his  in- 
competency was,  by  reason  thereof,  waived, 
and  that  be  then  became  a  competent  wit- 
ness in  his  own  behalf  In  the  trial  of  the 
cause,  whether  the  deposition  was  read  on 
the  trial  or  not  It  was  said:  'Plaintiff 
had  the  right  to  examine  defendant  Pierce 
as  a  witness,  but  In  doing  so  he  waived  the 
right  to  Insist  on  excluding  bim  when  called 
by  defendant  This  would  certainly  be  so 
as  to  all  matters  concerning  which  he  was 
examined  by  plaintiff.  He  cannot,  in  fair- 
ness, be  allowed  to  assert  his  competency 
if  his  evidence  Is  found  to  be  favorable,  and 
deny  it  if  found  to  be  unfavorable.'  In  re 
Estate  of  Henry  G.  Soulard,  141  Mo.  642,  43 
S.  W.  617.  'A  waiver  of  objection  to  com- 
petency made  at  one  stage  of  the  taking  of 
testimony  is  a  waiver  during  the  whole  prog- 
ress of  that  proceeding.'  Rap.  Wit  {  178, 
and  authorities  cited  in  Ess  Case,  supra. 
It  would  seem  from  these  authorities,  and 
npon  principle  as  well,  that  when  plaintiff 
took  the  deposition  of  Vette  and  filed  it  in 
the  cause,  it  thereby  waived  his  Incompeten- 
cy as  a  witness  for  all  purposes,  whether  the 
deposltlop  was  read  upon  the  trial  or  not." 

In  Keller  v.  Home  Life  Ins.  Co.,  95  Mo. 


the   rule   applicable    to    this    question.  H« 
said :    "We  discern  no  reasoa  of  poblic  pol- 
icy to  forbid  a  waiver  (by  the  patlait  hta- 
self)  of  the  professional  secrecy  impoaed  ip- 
on  the  physician,  by  our  statute^  for  tie  bes- 
eflt   of   the   patient    •     •     •    The  gafitsl 
rule  Is  that  a  party  may  waive,  for  hiasi£, 
at  least  a  right  or  privil^e  confertfd  b7 
law  for  his  benefit  where  such  walrer  does 
not  conflict  with  any  principle  of  public  pol- 
icy."   During  the  course  of   the  opinkm  ii 
the   case   last  cited   It   was    also   stated  u 
applicable  to  the   proposltloa    in   Jndgmoit 
before  the  court  In  that  case,  that  to  esimt 
the  rule  applicable  to  the  doctrine  of  wsha 
would  be  promotive  of  fair  dealing  lod  tic 
development  of  the  truth  concerning  the  en- 
ation  and  discharge  of  the  contract,  vhidi 
was  one  of  insurance.  Involved  in  tliat  pro- 
ceeding, and  tbat  no  public  policy  appears  ta 
be  adverse  to  enforcing  such  a  waim. 

There  Is  some  conflict  in  tbe  adJndicttiiiG! 
upon  this  proposition,  but  tbe  greater  wei«lB 
of  authority  is  in  harmony  with  tbe  prindp'.* 
announced  in  the  authorities  heretofore  cit- 
ed.    We    shall    not   undertake    to    reraofilt 
such  conflict    In  our  opinion  tbe  principi^ 
applicable  to  this  proposition,  as  annoTU!<td 
In  tbe  Kew  York  case,  is  sound,  and  tbat  tbi 
reasons  assigned  for  tbe   annonncemen:  cf 
tbe  doctrine  are  equally  so.     It   Is  insist*! 
by  learned  counsel  for  respondent  tbat  tbii 
principle  Is  not  applicable   to  tbe  cnse  r. 
bar  for  the  reason  that  In  the  former  triab 
the  plaintiff  did  not  introduce  tbe  physician. 
and  therefore  this  rule  is  inapplicable    It  'j 
sufficient  to  say  of  tbat  contention  tliat  tia 
purpose   of   Judicial    investigation    is.  a^d 
should  be,  to  ascertain  tbe  truth  snrroaDi- 
ing  the  transaction  to  be  Judicially  determJE- 
ed,  and  we  are  unable  to  .make  anj  distul^ 
tion  as  to  the  application  of  the  doctrine  o? 
waiver,  where  the  patient  hwaelf  opens  tie 
door  to  the  sickroom,  and  where  she  consesa 
and  acquiesces  in  some  one  else  opening  sui-'i 
door.     In    principle   there   is   no    difference. 
We  have  in  this  case  Dr.  Horrlsan  testify- 
ing upon  two  former  trials  without  any  ob- 
jections on  the  part  of  the  pialntlCFs.    His 
testimony  could  have  only  been   IntroduwJ 
with  her  consent  and  acquiescence,  and  tt? 
presumption  must  be  Indulged,  having  msit 
no  objections  to  his  testimony  in  the  forn;«r 
trials  and  having  testified  withoat  any  ob- 
jections, that  such  testimony  was  given  witi 
her  full  consent  and  acquiescence!.    Dr.  H<r- 
rlgan  having  testified  in  the  fonner   trials 
without  any  objections,  the   reason  for  tin 
enforcement  of  the'  rule  in  respect  to   tb? 
privilege  conferred  by  tbe  statute  ceased  to 
exist;   and  while  this   court   has   nnlforn^'r 
granted  this  personal  privilege  when  U"ir  ■  " 
Invoked,  we  are  unwilling  to  approve  cf  ^i 
action  of  tbe  trial  court  where  such  pefBoirji 
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rpose  Bought  to  be  accomplished  by  the 
:  conferring  such  personal  privilege.  It 
s  error  to  exclude  the  testimony  of  Dr. 
irrigan,  and  that  such  error  was  prejudl- 
1  to  the  rights  of  the  defendant  there  can 
no  question.  The  Issue  as  to  the  nature, 
ifacter,  and  permanency  of  the  Injuries 
reived  by  Mrs.  Elliott  were  sharply  pre- 
ited  In  this  trial,  and  the  testimony  of 
s  witness  was  clearly  relevant  upon  that 
ne,  and  it  constitutes  reversible  error  to 
ve  excluded  it 

It  ia  next  insisted  that  the  court  Im- 
>perly  declared  the  law  in  Instructions 
mbers  1  and  2  given  at  the  request  of  the 
ilntlffB.  The  Instructions  complained  of 
e  as  followa:  "No.  1.  The  court  instructs 
s  Jury  that  If  they  find  from  the  evidence 
at  on  the  27th  day  of  August,  1898,  Central 
reet  was  a  public  street  of  Kansas  City; 
at  on  the  said  day  there  was  a  bole  In 
e  sidewalk  on  the  east  side  of  said  street, 
tween  Eighteenth  and  Nineteenth  streets, 
a  point  about  25  feet  north  of  Nineteenth 
reet,  which  made  said  sidewalk  not  in  a 
asonably  safe  condition  for  persons  travel- 
g  over  It:  that  said  hole. was  known  to  the 
ncers  of  Kansas  City  having  supervision  of 
)  sidewalks,  or  could  have  been  known  to 
em  if  they  had  used  ordinary  care  and  dlli- 
>nce  in  the  discharge  of  their  duties-,  in  time 
I  have  repaired  the  same  before  said  day; 
lat  on  said  day  plaintiff  Mollle  Elliott, 
bile  in  the  exercise  of  ordinary  care,  as  de- 
ncd  in  other  instructions,  was  traveling  over 
lid  sidewalk,  and  stepped  Into  said  hole, 
)d  was  thereby  thrown  down  and  injured, 
len  your  verdict  should  be  for  the  plaln- 
ff."  "No.  2.  The  court  instructs  the  Jury 
i«t  the  plaintiff,  Mollle  Elliott  had  the 
fuM  to  assume  that  she  could  use  the  side- 
alk.  on  which  she  alleges  she  was  walking 
'ben  she  fell,  with  safety,  using  such  care 
3  an  ordinarily  prudent  person  would  ex- 
-clse  under  like  circumstances,  and,  tbou^ 
le  may  have  known  the  sidewalk  was  de- 
K;tive.  yet  this  fact  alone  would  not  prevent 
er  from  recovering  in  this  action,  but 
bould  be  taken  into  consideration  by  the 
iry  with  other  facts  and  circumstances  in 
^Idence  as  to  whether  she  was  exercising 
rdlnary  care  as  above  defined."  It  is  in- 
Isted  that  instruction  No.  1  for  plaintiffs 
sBumed  the  fact  that  plaintiff  was  thrown 
own  and  injured,  and  that  the  jury  were 
lot  required  to  find  such  facts  from  the 
Tidence  in  the  case.  We  are  of  the  opinion 
hat  the  Instruction  Is  not  subject  to  the 
Titlcism  suggested  by  counsel  for  appellant 
:t  is  insisted  by  appellant  that  the  instruction 
Ices  not  require  the  jury  to  find  that  Mrs. 
Slllott  was  thrown  down,  but  simply  re- 
lalres  tbem  to  find  that  she  stepped  into  a 
lole.   That  Is  not  a  proper  analysis  of  that 
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thrown  down  and  injured."  Those  terms 
clearly  required  the  jury  to  find  no^  only 
that  she  stepped  Into  the  hole,  but  as  well 
that  by  stepping  Into  said  bole  she  was 
thrown  down  and  Injured.  There  was  no 
error  in  Instruction  No.  1.  The  complaint 
directed  to  instruction  No.  2  is  that  it  as- 
sumes that  plaintiff,  Mrs.  Elliott  fell  on  the 
sidewalk.  This  instruction  is  not  open  to 
such  criticism.  This  Instruction  substantial- 
ly declares  the  law  in  such  terms  as  has 
repeatedly  met  the  approval  of  this  court. 
Appellant  doubtless  misinterprets  the  terms 
employed  In  that  instruction.  It  does  not 
undertake,  nor  was  that  its  purpose,  to  re- 
quire the  Jury  to  find  that  plaintiff  fell  upon 
the  sidewalk.  It  simply  tells  the  jury  that 
she  had  the  right  to  assume  tliat  she  could 
use  the  sidewalk,  on  which  she  alleges  she 
was  walking  when  she  fell,  with  safety. 
The  terms  "on  which  she  alleges  she  was 
walking  when  she  fell"  were  simply  inserted 
in  the  instruction  to  designate  and  point 
out  the  sidewalk  she  had  the  right  to  assume 
that  she  could  ose  with  safety.  In  other 
words,  in  substance  It  simply  sayo  to  the 
Jury  that  plaintiff  alleges  that  she  was  walk- 
ing on  a  certain  sidewalk  when  she 
fell.  "The  court  instructs  you  that  she 
had  the  right  to  assume  that  she 
could  use  such  sidewalk  with  safety."  In- 
struction No.  1  required  the  Jury  to  find  that 
sbe  stepped  Into  the  hole  and  was  thereby 
thrown  down,  and  there  was  no  necessity  for 
requiring  the  jury  to  find  such  fact  by  in- 
Btrnction  No.  2,  and  such  requirement  Is  not 
embraced  In  such  instruction,  nor  Is  there 
any  assumption  that  she  fell  upon  the  side- 
walk. The  terms  embraced  In  the  Instruction 
simply  points  out  the  sidewalk  on  which  sbe 
alleges  sbe  was  walking  when  she  fell,  and 
there  was  no  error  In  this  Instruction. 

It  is  finally  contended  that  the  questions 
propounded  to  the  expert,  witnesses  and  the 
opinions  given  in  response  to  such  ques- 
tions were  not  based  upon  the  proper  hy- 
pothesis, and,  therefore,  were  erroneous.  It 
will  suffice  to  say  as  to  this  contention  that 
the  rules  of  law  governing  expert  testimony, 
both  as  to  hypothetical  questions  and  opin- 
ions In  response  to  such  questions,  are  well 
settled  in  tills  state,  and  as  this  cause  must 
be  retried  the  complaints  of  appellant  can 
be  safely  guarded  against  In  the  retrial  of 
this  cause. 

We  have  Indicated  our  views  upon  the 
legal  propositions  presented  by  this  record, 
which  results  in  the  co«clusion  that  for  the 
reasons  heretofore  pointed  out  the  judgment 
of  the  trial  court  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial  in  ac- 
cordance with  the  views  herein  expressed, 
and  It  is  so  ordered.    All  concur. 
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EICE-STIX   DRY   GOODS   00.  T.   SAIAjY 

et  al. 
(Supreme  Court  of  Missouri.    June  30,  1006.) 

1.  Pleading — Arbweb — Leoai.  Corclitsionb. 

Allegations,  in  an  answer  to  an  interplea 
claiming  under  a  chattel  mortgage  property  at- 
tached by  plaintiff,  that  if  the  mortage  was 
signed  it  "did  not  give  to  said  interpleader  any 
right  to_  the  property,"  and  that  '^said  inter- 
pleader is  by  her  conduct  estopped  from  claim- 
ing any  right"  to  the  property,  are  mere  legal 
conclusions,  adding  nothing  to  a  general  denial 
also  contained  in  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §{  12,  23.] 

2.  Chattel  Mobtgaoe  —  Failure  to  Recobd 
—Possession— BuBDER  of  Pboof. 

Under  Rev.  St  1899,  i  3404,  requiring 
for  the  validity,  against  third  persons,  of  a 
chattel  mortgage  not  recorded  in  the  county 
of  the  mortgagor's  residence  that  the  property 
be  "delivered  to  and  retained  by"  the  mortgagee, 
an  interpleader  in  attachment  claiming  ander 
a  prior  chattel  mortage  not  so  recorded  prop- 
erty attached  by  plaintiff,  must  show  such  a  de- 
livery and  retention. 

3.  Same— MoRTQAGED  Pbopebtt  —  Deuvcbt 

to  MOBTQAGEB— EiVIDEROE— Sttfticijenct. 
On  an  interplea  claiming  under  a  prior 
chattel  mortgage  property  attached  by  plaintiff, 
evidence  held  sufficient  to  take  to  the  jury  the 
question  of  an  actual  delivery  of  the  property 
to  the  interpleader. 

4.  Saks— Fbaui>— Failubx  to  Plead  —  Im- 
btbdctionb. 

Where  the  answer  to  an  interplea  which 
claims  under  a  prior  chattel  mortgage  property 
attached  by  plaintiff  is  only  a  general  denial, 
no  instruction  need  be  given  as  to  fraud  in  the 
giving  of  the  mortgage. 

5.  Same— Btidence— SurncrERor, 

Where  the  evidence  on  an  issue  between  an 
interpleader,  claiming  under  a  prior  chattel 
mortgage,  and  plaintiff,  seizing  the  property  un- 
der attachment  shows  no  element  of  fraud  in 
the  interpleader,  except  that  she  was  defend- 
ant's wife,  no  instruction  need  be  given  on  snch 
issue. 

6.  Apfeal  — Evidence- Admission  — Habu- 
LESS  Ebbob. 

Where  the  answer  to  an  interplea  claim- 
ing under  a  chattel  mortgage  property  attach- 
ed by  plaintiff  does  not  attack  the  bona  fides 
of  the  mortgage,  and  on  its  face  it  shows  a 
consideration,  error  in  admitting  testimony  as 
to  the  amount  of  indebtedness  secured  thereby 
is  harmless. 

In  Banc  Appeal  from  Circnit  Court,  Wd>- 
ster  County;   Argus  Cox,  Judge. 

Action  by  Rice,  Stix  &  Co.  against  James 
B.  Sally;  Sarah  H.  Sally  interpleading,  and 
Rlce-Stix  Dry  Goods  Company  being  sub- 
stituted as  plaintiff.  From  a  Judgment  In 
favor  of  the  interpleader,  plaintiff  appeals. 
Affirmed- 

Lyon  &  Swarts,  for  appellant  J.  B.  Har- 
rison, J.  P.  Nlzon,  and  L.  F.  Parker,  for 
respondent. 

BRACB,  0.  3.  This  is  an  appeal  from  a 
Judgment  of  the  Webster  county  circuit  court 
In  favor  of  Sarah  H.  Sally,  interpleader  in 
a  suit  instituted  by  Rice,  Stlx  &  Co.,  creditor, 
against  James  B.  Sally,  the  husband  of  the 
said  Sarah  H.,  their  debtor,  in  which  certain 
goods,  wares,   and  merchandise,   located  at 


the  sheriff  on  the  2Sth  of  October,  1897,  un- 
der attachment  process  issued  therein.  Hrs. 
Sally  in  her  interplea  claimed  the  property  so 
seized  under  and  by  virtue  of  a  chattel  mort- 
gage duly  executed  and  acknowledged  by  the 
said  James  B.  Sally  on  the  21st  day  of  Oc- 
tober, 1897,  and  recorded  in  Dent  county  on 
the  22d  day  of  October,  1897,  given  to  secure 
the  payment  of  a  promissory  note  of  the  said 
James  B.  Sally  of  the  same  date  for  the  sum 
of  110,500,  payable  to  the  said  Sarah  H.  one 
year  after  date,  with  8  per  cent  Interest, 
which  It  was  alleged  In  the  interplea  was 
given  by  the  said  James  B.  Sally  In  part 
payment  of  the  sum  of  112,465.62  due  and 
owing  by  him  to  the  interpleader  on  account 
of  moneys  received  by  him  belonging  to  her 
as  her  separate  estate.  The  mortgage  and 
the  several  items  of  this  indebtedness  are 
set  out  In  detail  and  at  great  length  in  the 
Interplea.  The  answer  to  the  Interplea  Is  as 
follows:  "Plaintiffs,  Rice,  Stlx  &  Co.,  for 
answer  to  the  interplea  of  Sarah  H.  Sally 
filed  in  this  case,  admit  the  allegation  there- 
of that  said  interpleader  is  and  was  the  wife 
of  said  defendant  James  B.  Sally  from  Sep- 
tember 20,  1883,  to  the  present  time.  Plain- 
tiffs deny  each  and  every  other  allegation 
of  said  Interplea.  For  further  answer  plain- 
tiffs allege  that  If  said  defendant  signed  and 
executed  the  said  writing  set  forth  In  said 
Interplea,  and  which  is  denied  by  plalntUh, 
the  same  did  not  give  to  said  Interpleader  any 
right,  title,  or  interest  In  and  to  the  said 
property  referred  to  In  said  Interplea;  the 
said  writing  being  null  and  void.  For  fur- 
ther answer  to  said  Interplea  these  plaintiffs 
allege  that  said  Interpleader  is  by  her  conduct 
estopped  from  claiming  any  right,  title,  or 
Interest  In  ^d  to  the  said  property,  and 
estopped  from  claiming  the  existence  of  any 
Indebtedness  from  said  defendant  to  herself. 
Wherefore,  the  plaintiffs  pray  Judgment  for 
the  retention  of  said  property."  The  reply 
was  a  general  denial  of  the  allegations  of 
the  answer,  and  upon  the  issues  thus  Joined 
a  trial  was  had,  which  resulted  In  a  verdict 
and  Judgment  for  the  interpleader,  from 
which  the  plaintiffs  appealed  to  this  court, 
where  the  judgment  was  reversed,  and  the 
cause  remanded  for  new  trial,  and  In  due 
course  the  case  was  again  tried  on  the  same 
pleadings,  and  from  this  second  trial,  in 
which  the  Interpleader  again  obtained  ver- 
dict and  Judgment,  this  appeal  Is  taken. 

The  case  on  the  former  appeal  la  reported 
in  176  Mo.  107,  76  S.  W.  398  et  seq.,  and 
the  elaborate  statements  contained  In  the 
opinion  there  reported  obviate  the  necessity  of 
a  more  extended  statement  here.  Since  the 
case  has  been  pending  plaintiff  has  been  sub- 
stituted for  Rice,  Stix  Co.,  the  original  plain- 
tiffs. As  will  be  observed,  the  answer  con- 
tains a  general  denial  and  two  legal  con- 
clusions, with  no  facts  stated  upon  which  to 
base  either  of  them;  and  the  whole  answer, 
so  far  as  the  facts  are  concerned,  amounts 
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It  James  B.  Sally,  under  whom  plaintiff 
imed  the  property  by  virtue  of  the  attach- 
nt  process  levied  on  the  25th  of  October, 
)7,  had,  prior  to  that  date,  to  wit,  on  the 
it  of  October,  1897,  by  the  chattel  mortgage 
qaestion,  conveyed  the  property  levied  upon 
the  interpleader.  In  order  to  sustain  the 
irment,  it  devolved  upon  the  Interpleader 

show,  as  against  the  plaintiff,  not  only 
duly  executed  and  acknowledged  chattel 
rtgage,  but  that  possession  of  the  property 
a  "been  delivered  to  and  retained"  by  the 
erpleader  thereunder,  or  that  the  same  bad 
in  recorded  In  the  county  In  which  the  said 
mes  B.  Sally  resided  before  the  levy  of 
i  writ  of  attachment  Rev.  St  1899,  }  3404. 
mes  B.  Sally  resided  in  the  county  of 
elps.    The  chattel  mortgage  was  recorded 

the  county  of  Dent  so  that  the  only 
)uiid  upon  which  the  Interplea  could  be 
lintained  was  that  possession  of  the  prop- 
7  had  been  delivered  to  and  retained  by 
-s.  Sally  as  required  by  the  statute;  and 
der  the  pleadings  that  was  the  material 
ne  of  fact  in  the  -case.  On  this  issue, 
addition  to  the  evidence  on  the  first  much 
ditlonal  evidence  was  introduced  by  the 
:erpleader  on  the  second  trial  now  under 
asideratlon.  It  appeared  from  that  evi- 
nce that  for  two  or  three  years  prior  to 
i  21st  of  October,  1897,  the  said  James  B. 
lly  had  been  running  a  general  country 
>re  in  the  village  of  Lecoma,  in  Dent  coun- 
The  village  is  situated  in  the  northwest 
mer  of  Dent  county,  near  the  line  between 
it  and  Phelps  county,  and  distant  about  12 
les  from  Rolla,  which  is  the  nearest  rail- 
id  station.  The  village  was  a  small  one, 
i  only  bustness  concerns  being  Sally's  store, 
planing  mill,  and  a  blacksmith  shop.  The 
iding  of  the  neighborhood  generally  was 
ne  at  the  store,  and  it  seems  to  have  been 
9  most  public  and  important  place  in  the 
lage.  It  had  no  sign  on  it  and  needed 
ne.  Sally  had  three  clerks  In  bis  employ, 
s.,  John  A.  Sally,  Pat  Smith,  and  George 
irttn.    The  chattel  mortgage  was  executed 

Rolla,  Phelps  county,  on  Thursday,  Oc- 
t>er  21,  1897,  between  10  and  11  o'clock  p. 
,  and  early  in  the  morning  on  Friday,  the 
d,  the  Interpleader  and  her  attorney  in 
ct  J.  B.  Harrison,  appeared  at  the  store- 
>use  of  J.  B.  Sally  in  Lecoma,  and  took 
issesslon  of  the  stock  of  goods,  accounts, 
c,  therein  contained  and  now  in  question, 
ider  the  mcvtgage,  as  authorized  by  J.  B. 
lily  so  to  do,  in  manner,  as  testified  to  by 
r.  Harrison,  as  follows:  "Q.  Who  were  the 
erks,  Mr.  Harrison,  of  J.  B.  Sally  in  that 
ore?  A.  George  Martin,  Pat  Smith,  and 
>hn  Sally.  When  they  all  came  up  there  I 
inounced  to  them  the  fact  that  Mrs.  Sally 
id  a  chattel  mortgage,  executed  by  James 
.  Sally  to  her  on  this  stock  of  goods,  and 
t  had  placed  her  in  possession  of  It    Mr. 
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clerks.  I  told  them  everything  that  must  be 
done  In  order  to  make  everybody  understand 
that  we  had  possession  of  it  I  told  John 
Sally  to  go  and  have  a  sign  painted  the  first 
thing.  *  •  •  I  then  announced  to  a  num- 
ber of  parties  there  that  we  had  possession 
of  the  store  under  the  chattel  mortgage,  and 
exhibited  the  chattel  mortgage  to  them.  I 
held  it  up  in  my  hand  in  that  way  [indicat- 
ing] to  the  crowd.  Q.  Where  were  you  at 
that  time?  A.  I  was  standing  right  in  the 
door  of  the  store,  in  the  south  door  of  the 
store  building.  Q.  Now,  what  did  you  do? 
A.  Well,  I  exhibited  the  chattel  mortgage 
and  made  that  statement  Q.  What  did  you 
say  In  connection  with  exhibiting  the  chattel 
mortgage.  If  anything?  A.  I  said  we  had 
taken  possession  of  the  property  for  Mrs. 
Sally,  and  in  no  event  would  she  recognize 
any  further  claims  of  J.  B.  Sally,  and  would 
not  purchase  goods  In  his  name  nor  pay  any 
of  his  debts;  that  the  sales  from  now  on 
would  be  conducted  as  much  for  cash  as  pos- 
sible. I  instructed  Pat  Smith,  one  of  the 
clerks,  to  go  with  me  to  the  books,  and  he 
did.  I  told  him  that  all  the  accounts  in  the 
books  belonged  to  Mrs.  Sally.  We  had  at 
that  time  these  accounts  made  out  in  the 
nature  of  a  statement  and  they  were  in- 
dorsed on  the  back  by  Mr.  Sally.  By  the 
Court:  Q.  What  were  those  statements?  A. 
They  were  itemized  statements  of  the  ac- 
counts, and  on  the  back  J.  B.  Sally's  nam« 
was  Indorsed — ^written  on  the  back.  Q.  What 
became  of  those  statements?  A.  There  was 
10  or  IS  of  them,  maybe  20.  Q.  What  be- 
came of  them?  A.  I  turned  them  over  to 
John  Sally  to  collect  *  *  •  [Witness  con- 
tinuing] I  told  Mr.  Smith  to  balance  all  the 
accounts,  and  ran  a  red  line  under  them. 
Q.  That  was  the  22d  day  of  October?  A. 
Yes,  sir;  that  was  the  22d  day  of  October. 
1897.  •  •  *  Q.  What  did  you  tell  him 
you  wanted  that  done  for?  A.  Well.  I  told 
blm  I  wanted  to  open  up  the  accounts  In 
Mrs.  Sally's  name  In  the  entire  ledger;  that 
those  accounts  all  belonged  to  her.  •  •  • 
Q.  Then  what  took  place?  A.  I  then  went 
around  over  the  building,  to  see  if  I  could 
see  anything  of  any  signs.  I  did  not  find 
J.  B.  Sally's  name  on  anything  except  it  ap- 
peared on  some  goods  boxes  that  had  been 
shipped  there.  That  was  the  only  thing  I 
noticed  with  his  name  on.  Q.  What  did  you 
do  then?  A.  I  went  to  destroying  everything 
la  the  nature  of  signs  with  his  name  on. 
[Witness  continuing!  I  destroyed  everythlnt; 
In  the  nature  of  signs  indicating  that  J.  B. 
Sally  owned  that  stock  of  goods.  Q.  Now, 
if  there  was  any  arrangement  made  to  retain 
the  clerks,  state  about  it?  A.  Tes,  sir:  I 
spoke  to  John  Sally,  Pat  Smith,  and  George 
Martin  right  there  in  the  presence  of  Mrs. 
Sarah  H.  Sally,  and  asked  them  If  they  were 
willing  to  work  for  the  same  wages  and  on 
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tuey  were.  I  tola  tuem  men  to  consiaer 
tbemselves  employed.  Q.  For  whom?  A. 
For  Mrs.  Sally.  I  told  tbem  to  annonnce 
that  fact  to  everybody — to  announce  the 
change  of  possession  to  every  one.  Q.  Was 
there  anything  said  about  receiving  more 
goods;  If  so,  what  was  said  and  to  whom 
about  that?  A.  I  Instructed  all  the  clerks 
not  to  receive  any  goods  from  Rola  or  from 
any  other  place  that  had  been  shipped  to 
J.  B.  Sally  or  bought  by  him  which  were  not 
already  In  the  store.  Q.  Now,  then,  outside 
of  the  store,  did  you  give  notice  as  to  the 
condition  of  the  store — as  to  who  was  the 
owner  of  It?  A.  I  did  to  every  one  I  met 
Q.  Do  yon  recollect  any  of  them?  A.  I  did 
to  every  one  I  talked  with.  I  went  from  there 
to  Salem.  Q.  When  did  yon  return  now,  and 
what  took  place  then?  A.  When  I  returned 
there  was  a  crowd  of  customers  in  the  store. 
Q.  At  what  place?  A.  The  storehouse  at 
Lecoma.  Q.  How  many  were  there  then?  A. 
There  was  10  or  15  persons  present  Q.  What 
was  done  then?  A.  I  stated  there  publicly, 
and  asked  those  parties  that  were  there  to 
notify  others,  that  a  change  had  taken  place ; 
that  Mrs.  Sally  had  purchased  that  stock  of 
goods,  or  had  a  chattel  mortgage  on  It,  and 
was  In  possession  of  it,  and  was  running  and 
operating  it  In  her  own  name.  I  also  an- 
nounced that  I  had  a  power  of  attorney  for 
Mrs.  Sally,  and  was  in  absolute  control  of 
It  for  Mrs.  Sally."  He  further  testified  that 
he  was  at  Lecoma  on  the  following  Sunday 
and  Monday,  and  saw  the  sign  which  he  had 
ordered  on  the  front  of  the  store — the  sign 
being  a  board  about  four  feet  long  and  six 
inches  wide,  on  which  was  painted  the  words, 
"Mrs.  Sarah  H.  Sally's  Store"— that  he  could 
read  It  from  the  middle  of  the  road. 

Pat  Smith  testified  as  follows:  That  he 
was  bookkeeper  for  J.  B.  Sally  until  the 
morning  of  the  22d  of  October,  when  Mrs. 
Sarah  H.  Sally  and  J.  B.  Harrison  came 
to  Lecoma,  and  took  possession  of  the  stock 
of  goods,  including  the  books,  which  had 
theretofore  belonged  to  J.  B.  Sally,  being 
the  same  goods  and  books  that  were  attach- 
ed in  the  attachment  proceedings  of  Rlce- 
Stlx  Dry  Goods  Company  against  J.  B.  Sally. 
Under  directions  of  J.  B.  Harrison,  acting 
for  Mrs.  Sally,  be  sold  goods  for  account  of 
Mrs.  Sally  from  the  morning  of  the  22d  until 
the  night  of  the  2utb,  when  the  goods  were 
seized;  that  under  the  direction  of  Mr. 
Harrison  he  had  drawn  red  lines  under  ail 
accounts  In  the  ledger,  and  had  opened  new 
accounts  for  all  customers  to  whom  goods 
were  thereafter  sold;  that  during  the  en- 
tire time  from  October  22d  until  the  store 
was  closed  by  the  sheriff  It  was  the  general 
talk  there  that  the  store  belonged  to  Mrs. 
Sally,  and  that  the  clerks  had  to  explain 
it  all  the  time  to  customers  asliing  questions, 
^d  that  they  told  them  It  belonged  to  Mrs. 


jonn  A.  saiiy  testinea  tnai  ne  was  selling 
goods  at  Lecoma  in  October,  1897,  for  bis 
brotber,  James  B.  Sally,  in  the  latter's  store ; 
that  Mr.  Harrison  and  his  brother's  wife, 
Mrs.  Sarah  H.  Sally,  came  to  the  store  early 
in  the  morning  of  October  22,  1807 ;  that  he 
would  not  be  positive  about  the  day  of  the 
week,  but  believed  that  It  was  on  Friday; 
that  the  attachment  was  levied  on  the  Mon- 
day after  they  came  there  on  Friday;  that 
the  store  was  run  two  days  after  they  came 
th^re,  until  Sunday,  and  therefore  it  must 
have  been  on  Friday  that  they  came  there, 
in  the  morning,  about  7  o'clock;  that  afte» 
they  got  there  Mr.  Harrison  gave  them  no- 
tice that  the  store  and  goods  had  been  trans- 
ferred to  Mrs.  Sally,  and  said  that  every- 
thing had  been  transferred  to  her,  and  to 
change  all  the  accounts,  etc.,  and  to  give 
all  orders  In  her  name;  that  Mr.  Harrison 
said  to  him  that  the  transfer  had  been  made 
by  chattel  mortgage;  that  he  was  already 
at  the  store  when  Mr.  Harrison  and  Mrs. 
Sally  went  there;  that  Mr.  Harrison  said 
that  the  business  from  that  time  on  should 
be  carried  on  In  her  name  instead  of  la  his 
brother's  name,  and  that  they  should  not 
receive  any  goods  shipped  in  his  brother's 
name,  and  that  they  should  not  do  any  more 
credit  business  than  they  could  help,  and  if 
they  sold  anything  on  credit  to  open  np  the 
account  with  Mrs.  Sally,  and  that  the  ac- 
counts were  to  be  changed  and  kept  in  her 
name ;  that  Mr.  Harrison  gave  orders  for 
the  bookkeeper  to  draw  a  red  line  under 
each  account,  and  he  (the  bookkeeper)  chan- 
ged It  In  that  way;  that  Mrs.  Sally  told  bim 
and  several  there  that  it  was  her  store: 
that  Mr.  Harrison  said  that  they  should  go 
ahead  with  the  same  clerks,  and  that  all 
the  clerks  that  were  there  should  stay  there; 
that  Mr.  Harrison  ordered  all  signs  that  were 
hanging  on  the  wall  to  be  taken  down,  these 
signs  being  some  shoe  signs  of  the  Hamilton- 
Brown  Shoe  Company,  or  something  like  that, 
"sold  by  James  B.  Sally,"  or  something  like 
that,  and  that  these  signs  were  taken  down, 
some  of  them  by  the  witness  himself,  and 
that  Mr.  Harrison  stated  publicly  to  parties 
and  customers  around  the  store,  or  anybody 
that  happened  to  be  there,  that  the  store 
bad  changed  hands,  and  that  It  was  her 
store  and  she  had  charge  of  it  He  further 
testified  that,  In  pursuance  of  Mr.  Harrison's 
Instructions  to  get  and  put  up  a  sigiv  with 
"Mrs.  Sarah  H.  Sally's  Store"  on  it,  he 
on  Friday  employed  a  Mr.  Chamberlin  to 
paint  such  a  sign,  but,  the  sign  not  being 
finished  Friday  evening,  he  procured  a  tem- 
porary one  to  be  made  in  Kolla  by  a  Mr. 
Tuclier,  which  he  put  up  on  Saturday  morn- 
ing by  nailing  it  to  the  front  of  the  store 
building  on  the  south  side  of  the  door.  The 
sign  was  a  white  board,  about  four  feet  long 
and  six  inches  wide,  with  the  words  "Sarah 


uuajr     ue  saw    uie  Bigu   up   wuere   ue   uau 

ced  It,  and  on  the  following  Tuesday  or 
dnesday,  after  the  goods  bad  been  seized 
the  sheriff,  he  saw  it  on  Mr.  Lenox's  porch, 
t  across  the  road  from  the  store, 
ieorge  W.  Smith,  the  village  blacksmith, 
tifled  that  he  had  considerable  dealings 
:h  J.  B.  Sally  at  the  store  and  at  the 
>p  and  all  around;  that  he  remembered 
s.  Sally  coming  there  with  Mr.  Sally  the 
ter  part  of  the  week,  and  knew  that  Mr. 
rrison  was  at  the  shop,  and  that  she  was 
re  tn  town;  that  the  store  was  closed  np 
Monday  following  the  time  he  saw  Mrs. 
lly  there  the  week  before;  that  she  was 
(re  Thursday  or  Friday,  and  the  store  ran 
til  the  evening  of  the  following  Monday — 
3ut  three  days,  or  something  like  that — 
it  he  beard  she  had  taken  possession  of 
i  store;  that  he  was  in  the  habit  of  going 
?re  every  evening  to  settle  up  his  bills; 
it  they  bad  put  np  a  sign  on  the  building 
nr  the  door  which  read  "'Mrs.  Sarah  H. 
lly.'  I  believe  It  was";  that  he  saw  it  up 
turday  evening  and  on  Sunday. 
E.  E.  Ck>m8tock,  the  miller,  testified  that 
October,  1897,  be  was  doing  business  with 
nt  store:  that  he  had  a  lumber  yard  and 
ill,  and  the  store  frequently  gave  orders 
\  the  mill,  and  that  hp  also  gave  orders 
I  the  store  for  merchandise;  that  he  recol- 
cted  Mrs.  Sally  taking  possession  of  the 
>ods  about  October  22,  1897,  when  he  saw 
r.  Harrison  and  Mrs.  Sally  about  the 
ore  there;  that  he  was  notified  by  one  of 
le  clerks  of  that  store  "that  if  I  should  give 
ny  orders,  to  give  them  In  the  name  of  Mrs. 
ally,  and  that  If  I  received  any  orders,  they 
ere  to  be  sent  to  me  In  her  name,  and  my 
Doks  were  changed  at  the  time." 
C.  L.  Taylor  testified  that  he  was  to  do 
ie  lettering  on  the  sign  which  Chamberlln 
'as  preparing,  but  It  was  never  finished; 
lat  In  the  meantime  a  sign  was  sent  out 
pom  Rolls,  which  he  saw  on  the  platform 
f  the  store  leaning  against  the  house  on 
aturday,  October  23d.  The  sign  read  "Sar- 
h  H.  Sally's  Store." 
Mrs.  Mary  J.  Pemberton  testified  that  she 
'ent  to  the  store  to  do  her  shopping  on 
aturday,  the  23d  of  October,  directly  after 
reakfast,  and  when  stepping  upon  the  step 
he  saw  a  sign  with  the  name  of  Mrs.  Sarah 
I.  Sally  on  it  leaning  against  the  wall. 

P.  M.  Lenox  testified  that  he  saw  the  sign 
here  on  Sunday,  the  24th  of  October.  Before 
bat  time  he  saw  Mrs.  Sally  washing  up  the 
ueensware  and  glassware  In  the  store,  and 
bat  was  the  first  he  knew  of  the  store  chan- 
;ing  hands. 

Ben  Harrison  testified  that  he  saw  the  sign 
ID  the  front  of  the  store  Sunday  evening  and 
in  Monday. 

J.  C.  Williams  testified  that  be  saw  the 
dgn  Saturday  morning  south  of  the  door 
tolng  hito  the  building.    His  attention  was 


jiL».  ^mra  u«uaz,  Tvno  uvea  across  tne 
road  opposite  the  store,  testified  that  early 
Saturday  morning  she  saw  Mrs.  Sally's  sign 
from  the  porch  of  her  house,  resting  on  a 
bench  on  the  porch  of  the  store.  "Mrs. 
Sarah  H.  Sally's  Store"  was  on  the  sign. 
That  prior  to  the  time  Mrs.  Sally  took  posses- 
sion there  was  no  sign  on  the  store. 

Mrs.  Sally's  evidence  on  this  issue  was 
about  the  same  as  on  the  former  trial,  and 
George  M.  Tucker  testified  that  be  painted  a 
sign  for  John  Sally,  and  that  the  substance 
of  what  was  on  it  was  "Mrs.  Sally's  Store." 

There  was  some  other  evidence  corrobo- 
rative and  cumulative  of  the  foregoing,  but 
this  is  sufficient  to  show  the  interpleader's 
case  oh  this  issue,  and  for  a  ruling  on  plaln- 
tlfTs  demurrers  to  her  evidence. 

On  behalf  of  plaintiff  several  witnesses 
were  Introduced  who  testified  that  durin;? 
the  time  they  were  respectively  In  Lecoma 
from  Friday  morning  until  Monday  evening 
they  saw'  no  sign  to  Indicate  a  change  of 
ownership,  but  with  this  evidence  we  have 
no  concern  on  this  ruling. 

1.  Whatever  may  be  thought  of  the  action 
of  the  court  in  refusing  to  sustain  the  de- 
murrer to  the  evidence  of  interpleader  on  the 
first  trial,  it  seems  beyond  question  that 
the  conrt  did  not  err  in  overruling  the  demur- 
rers to  her  evidence  on  the  second  trial. 
While  it  Is  true,  as  was  ruled  on  the  former 
appeal,  that  it  devolved  on  the  interpleader 
to  show  that  the  possession  of  the  mortgaged 
goods  was  "delivered  to  and  retained"  by 
her  before  the  seizure  by  the  sheriff,  that 
such  change  of  possession  was  open,  noto- 
rious, and  unequivocal,  such  as  to  apprise  the 
community  or  those  accustomed  to  deal  with 
the  party  that  the  goods  had  changed  hands, 
regard  being  had  to  the  situation  and  char- 
acter of  the  property.  It  is  also  true  in  this 
case  that  nothing  in  regard  to  the  change  of 
possession  was  done  In  a  corner.  It  was 
made  with  wide  open  doors  and  by  public 
proclamation,  and,  according  to  Interpleader's 
evidence,  the  indicia  of  former  ownership 
was  wiped  out,  and  that  of  the  new  owner 
Installed  as  obviously  and  with  as  much  ex- 
pedition as  the  nature  of  the  case  would 
admit  That  it  was  open  and  unequivocal 
is  beyond  question.  Was  it  so  notorious  as 
to  apprise  the  community  and  those  accus- 
tomed to  deal  at  the  store  that  the  goods 
had  changed  hands?  The  sign  which,  ac- 
cording to  Interpleader's  evidence,  after  an 
early  hour  on  Saturday  morning,  might  have 
been  seen  by  all  persons  entering  the  store 
or  passing  along  the  public  highway  in  front 
of  it,  proclaiming  that  this  was  "Sarah  H. 
Sally's  Store,"  would  seem  to  have  afforded 
sufficient  notoriety.  But  if  that  were  want- 
ing, can  any  one  familiar  with  life  in  a 
small  village  like  this  doubt  for  a  moment 
that  everything  that  transpired  in  that  store 
on  Friday  morning  was  known  throughout 


was  aonouess  uie  most  important  village 
event  of  the  season.  Thorougbly  canvassed, 
the  news  spread  from  store  to  mill  and 
blacksmith  shop,  and  thence  throughout  the 
entire  communl^  before  the  sun  went  down 
on  the  day  It  happened.  Who  doubts  It 
knows  little  about  the  pervasive  celerity 
with  which  village  news  was  wont  to  spread 
from  house  to  house  In  the  adjoining  neigh- 
borbood  even  before  the  days  of  the  tele- 
phone. Under  the  circumstances,  it  Is  diffi- 
cult to  see  bow  the  change  of  possession 
could  have  been  made  more  open,  notorious, 
or  unequivocal  than  it  was,  and  the  court 
committed  no  error  in  sending  the  case  to  the 
Jury. 

2.  The  instructions  upon  which  this  issue 
was  submitted  to  the  Jury  are  not  com- 
plained of.  But  it  is  contended  that  the  court 
committed  error  in  instructions  given  for  the 
interpleader,  and  in  refusing  InstmctionB 
asked  for  the  plaintifT  on  the  Issue  of  wheth- 
er the  chattel  mortgage  was  given  by  James 
B.  Sally  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  bis  creditors,  and 
whether  the  interpleader  participated  in  his 
fraudulent  act  and  purpose.  While  the  In- 
structions on  this  subject  may  be  obnoxious 
to  some  verbal  criticism,  as  a  whole  they 
presented  that  issue  to  the  Jury  fairly  and 
much  more  favorably  to  the  plaintiff  than 
It  was  entitled  to,  for  two  all-sufflclent  rea- 
sons: First,  because  there  was  no  such 
issue  made  by  tiie  pleadings,  and  the  same 
ought  not  to  have  been  submitted  to  the  Jury 
at  all;  and,  second,  because  whatever  James 
B.  Sally's  intention  may  have  been,  no 
evidence  was  introduced  tending  to  show 
any  fraud  on  the  part  of  Mrs.  Sally,  except 
that  she  was  his  wife. 

3.  It  is  also  contended  that  the  court  com- 
mitted error  in  the  admission  of  certain 
evidence  tending  to  prove  the  amount  and 
source  of  the  indebtedness  for  which  the 
note  secured  by  the  chattel  mortgage  was 
given — ^principally  admissions  of  James  B. 
Sally — but  as  the  bona  fldes  of  the  indebted- 
ness was  not  attacked  by  the  pleadings,  and 
the  consideration  for  the  chattel  mortgage 
was  proven  prima  facie  by  the  InstrumeQt 
duly  executed,  this  evidence  was  merely 
cumulative,  and  any  error  in  the  admission 
thereof  could  have  done  the  plaintiff  no  harm. 

Finding  no  error  in  the  record  calling  for 
a  reversal,  the  Judgment  of  the  circuit  court 
is  affirmed.  All  concur,  except  GANTT,  J., 
absent,  and  GBAVBS,  J.,  not  sitting. 


KUPKB  V.  UNITED  RAILWAYS  CO. 

(St.    Louis   Court   of   Appeals.    Missouri.    Oct. 

16.  1900.    Rehearing  Denied  Oct.  30,  1906.) 
Appeai>— Bill  of  Exception— Review. 

Plaintiff    recovered    judgment    against   two 
railway  eumpanies,  as  joint  defendants.    A  mo- 


court's  action  in  sustaining  one,  or  the  otlv:. 
or  both  of  the  motions,  and  none  of  the  endace 
was  given  or  called  for.  The  motion  for  t  at 
trial  was  not  called  for,  and  the  motion  in  una. 
of  judgment  was  not  even  referred  ta  BM. 
that  the  bill  was  insufficient  to  autbodK  R- 
view  on  appeal  either  of  the  motion  for  t  wv 
trial  or  in  arrest. 

Appeal  from  St  Louis  Clrcnlt  Court; 
O'Neill  Ryan,  Judge. 

Action  by  Augusta  Kupke  agaistt  Qie 
United  Railways  Company  and  anotber.  Fns 
an  order  sustaining  a  motion  of  tbe  United 
Railways  Company  for  a  new  trial,  and  is 
arrest  of  Judgment,  plaintllf  appeilg.  Af- 
firmed. 

E.  E.  Woods,  for  appellant  Boyle  k 
Priest,  for  respondent 

BLAND,  P.  J.  Plaintiff  recoTered  t  Jvlg 
ment  against  the  St  Louis  Transit  ConpuT 
and  the  United  Railways  Oompanr  as  Joist 
defendants.  The  court  sustained  a  motlos 
for  new  trial,  and  in  arrest  of  Judgmat  uto 
the  United  Railways  Company,  but  OTemiled 
both  motions  as  to  the  transit  compuj. 
From  the  order  sustaining  the  moUons  u  t> 
the  United  Railways  Company,  plaintiff  ap- 
pealed. 

Tbe  bill  of  exceptions  Is  Insufflclent  to  to- 
thorlze  this  court  to  review  the  action  of  tlie 
trial  court  The  record  shows  both  tbe  too- 
tion  for  new  trial  and  in  arrest  of  Jndgmrat 
as  to  the  United  Railways  Companv,  %ett 
sustained ;  but  the  bill  of  exceptions  does  ni!t 
specify  whether  exception  was  takwi  to  t!* 
court's  action  in  sustaining  one,  or  the  otber. 
or  both  of  the  motions.  None  of  the  eTldence 
is  given  or  called  for  In  the  bill  of  ex«^ 
tions,  the  motion  for  new  trial  Is  not  called 
for,  and  the  motion  in  arrest  of  Judgment 
Is  not  even  referred  to.  In  this  condition  of 
the  record,  the  court  cannot  consider  either 
the  motion  for  new  trial  or  in  arrest  of  iTxSf- 
ment  and  there  is  nothing  the  court  can  con- 
sider but  tbe  record  proper ;  and  as  no  n- 
ror  is  assigned  or  appears  in  ttie  record  prop- 
er, tbe  Judgment  should  be  affirmed.  Phillips 
V.  Jones,  170  Mo.  328,  75  S.  W.  920 ;  Rose  r. 
Township  Board,  163  Mo.  396,  63  S.  W.  ffli 

The  Judgment  is  affirmed.    All  concor. 


SMITH  T.  AUIiTMAN. 

(St   Louis  Court  of  Appeals.    MissonrL  Oct 
16,  l506.) 

BviDERCE— Judicial  Notice — Fobeiox  Sni- 

UTES. 

Judicial  notice  will  not  be  taken  of  tbe  li«> 
of  another  state,  but  one  desiring  to  avail  tia- 
self  thereof  must  introduce  them  in  evidence  »si 
incorporate  them  in  the  record,  und  this  not  !•■ 
ing  done,  the  case  will  be  adjudicated  on  tb*  law 
of  the   forum. 

[Ed.  Note. — For  cases  in  point,  sec  vol  A 
Cent  Dig.  Evidence,  J  51.] 


0.    Judgment    (or    defendant    Plalntlfl 
leals.    Affirmed. 

>uncan  &  Bragg,  for  appellant    Brewer 
Ck>llliui,  for  respondent 

lORTONI,  3.  This  la  a  suit  on  a  prom- 
)ry  note.  The  facts  are  on  May  7,  1901, 
defendant  borrowed  from  the  Bank  of 
nithersTllle,  $250,  for  which  he  executed 
lote  to  Bald  bank  bearing  8  per  cent 
srest  The  plaintiff  and  George  Fair 
aed  said  note  and  became  Joint  makers  or 
urltles  thereon  for  him.  Afterwards  this 
Intlff  and  his  co-surety.  Fair,  paid  off  the 
e  at  the  bank,  and  took  up  the  same;  and, 
value,  the  bank  Indorsed  and  transferred 
r  said  note  to  plaintiff  and  said  Fair, 
terwards  the  defendant  fully  paid  and  re- 
l)ursed  Mr.  Fair  for  the  full  amount  be 
1  expended  In  discharging  and  taking  up 
!-half  of  said  note;  and,  thereupon,  said 
Ir,  having  been  fully  paid,  transferred  his 
erest  In  the  same  to  the  plaintiff,  and  de- 
ered  the  same  to  him  with  the  following 
lorsement  thereon:  "Received  order  on 
W.  Glble  for  $50,  also  Peering  Harvester 
mpany's  check  for  $7S,  which  Is  under- 
.od  to  be  In  full  for  the  one-half  of  this 
te  which  was  due  to  me.  In  consideration 
the  above  payments,  I,  George  Fair,  wlth- 
t  recourse  on  me,  relinquish  all  claim  or 
:erest  In  said  note,  October  23,  1901." 
terwards,  the  plaintiff  Instituted  this  suit 
on  the  note  against  defendant  for  the 
rtlon  thereof  which  remained  unpaid.  At 
i  trial,  the  defendant  admitted  the  note 
d  that  the  plaintiff  and  Mr.  Fair  dls- 
firged  the  same  for  him  at  the  bank.  The 
Bwer  consisted  of  a  counterclaim  for  work 
d  labor,  which  defendant  claims  to  have 
rformed  for  plaintiff  in  Arkansas.  The 
ilntlff  introduced  the  note,  and  proved 
w  he  became  the  owner  and  holder  thereof, 
above  indicated;  and,  having  thus  made  a 
Ima  facie  case,  the  defendant  assumed  the 
rden  on  his  connterclalm.  Whereupon  the 
lowing  material  facta  were  developed, 
aintlff  bad  contracted  to  furnish  a  large 
lount  of  saw  timber  In  Arkansas,  and, 
out  four  years  before,  employed  this  de- 
idant  to  haul  logs  from  the  forests  to  the 
^er  bank  at  so  much  per  thousand  feet; 
e  amount  of  lumber  in  said  logs  to  be  a»- 
rtalned  by  scaling  or  measuring  them  on 
e  river  bank.  It  appears  the  defendant 
th  several  men  and  teams,  worked  at  this 
tsiness  for  plaintiff  several  months,  and 
at  there  a  miming  account  between  them 
iring  that  time.  Defendant  testified  that 
!  had  measured  and  scaled  all  of  the  logs 
!  had  hauled,  and  that  after  allowing  all 
edits,  etc.,  there  was  a  balance  due  him 
cm  plalntlfl  on  bis  account  of  $300;  that 
i  bad  a  book  account  of  the  items  which 


and  was  insolvent  for  several  years.  He 
further  testified  that  he  had  been  wholly 
unable  to  Induce  the  plaintiff  to  accompany 
him  and  measure  the  logs  and  settle  therefor 
at  the  time  he  concluded  the  work.  He 
admitted  having  received  several  hundred 
dollar  payments  from  the  plaintiff  while 
the  work  was  going  on,  but  Insisted  that 
there  was  a  balance  of  $300  due  him  there- 
on, while  on  the  other  hand,  the  plaintiff 
maintained  that  he  had  measured  the  logs 
and  kept  an  accurate  and  true  accoimt  of 
the  items  and  dealings  between  himself  an^ 
the  defendant  during  the  time  the  labor  was 
being  performed;  that  some  time  after  the 
labor  was  concluded,  a  settlement  was  had 
between  them  and  a  balance  of  $27.40  was 
found  to  be  due  to  the  plaintiff  instead  of 
$300,  as  claimed  by  defendant  This  fact 
the  defendant  stontly  denied.  Insisting  that 
no  settlement  had  ever  been  had;  that  the 
plaintiff  actually  owed  him  as  a  balance  on 
the  work,  $300.  It  appeared  that  the  con- 
tract whereby  the  plaintiff  employed  the  de- 
fendant to  haul  the  logs  was  made  In  the 
state  of  Arkansas;  that  it  contemplated  the 
labor  to  be  performed  In  that  state,  and  that 
all  of  the  labor  performed  thereunder,  and 
everything  thereabout,  was  performed  in  the 
state  of  Arkansas.  Several  witnesses  testi- 
fied pro  and  con,  but  what  has  been  said,  re- 
cites all  of  the  material  facts  with  which  the 
court  is  concerned  on  this  appeal.  The  case 
was  tried  by  the  Judge  without  a  Jury.  No 
declarations  of  law  were  asked  or  given. 
The  court  found  the  Issues  for  the  defendant 
and  plaintiff  appeals. 

From  the  evidence,  it  Is  apparent  that 
there  was  substantial  evidence  Introduced  by 
defendant  to  sustain  the  finding  and  Judg- 
ment m  his  favor  by  the  trial  court  In 
fact  this  much  is  conceded  by  appellant 
in  bis  brief,  and  the  only  question  urged 
by  him  In  this  court  for  a  reversal  of  the 
Judgment  Is  that  Inasmuch  as  the  uncon- 
troverted  evidence  discloses  the  contract  (or 
hauling  the  logs  whereby  defendant  claims 
the  plaintiff  is  indebted  to  him  on  the  count- 
erclaim was  made  in  Arkansas,  to  be  per- 
formed in  that  state,  and  that  it  was  fully 
performed  In  that  state  more  tlian  three 
years  prior  to  the  filing  of  the  counterclaim 
herein;  therefore  the  indebtedness  alleged  In 
the  counterclaim  accrued  more  than  three 
years  prior  thereto,  and  Is  barred  by  the 
three-year  statute  of  limitations  of  the  state 
oir  Arkansas.  Section  4822,  Sand.  &  H.  St 
Ark.,  is  cited  by  plaintiff  in  support  of  the 
proposition  advanced.  This  may  or  may  not 
be  true.  It  is  the  duty  of  the  court  to  be 
guided.  In  determining  the  question,  by  look- 
ing to  the  record  before  us,  and,  upon  an 
examination,  we  are  unadvised  as  to  what 
the  provisions  of  the  statutes  ot  that  state 
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pasture  came  npon  the  defendant's  right  of 
way  by  reason  of  Its  failure  to  constmct 
BDCh  fences  along  the  railroad  right  of  way, 
and  passed  into  plaintiff's  adjacent  field,  in 
the  month  of  January,  where  be  had  certain 
standing  ungathered  com  and  a  stack  of  un- 
thresbed  wheat,  destroying  a'  portion  thereof. 
The  circuit  court  found  the  issues  for  the 
plaintiff  on  both  counts,  and  assessed  the 
damages  at  the  sum  of  $120  on  the  first 
count  and  $12JS0  on  the  second  count,  which 
was  doubled  under  the  statute,  and  Judgment 
was  entered  against  the  defendant  and  in 
favor  of  the  plaintiff  for  $265.  Defendant  ap- 
peals. Other  material  facts  will  appear  in 
the  opinion. 

Wm.  S.  Anthony,  for  appellant  D.  Ik 
Rivers,  for  respondent 

MORTONI,  J.  It  is  Insisted  by  appellant 
that  Inasmuch  as  the  first  count  of  the  peti- 
tion— ^that  pertaining  to  the  loss  of  the  cat- 
tle— counts  npon  the  failure  of  the  railroad 
to  erect  and  maintain  fences  only  as  Its 
specification  of  negligence,  the  plaintiff  cannot 
recover,  for  the  reason  that  there  is  a  vari- 
ance between  the  pleadings  and  proof,  as  It 
maintains  the  cattle  came  to  the  place  of 
collision  over  a  point  on  the  railroad  tracks 
where  it  should  have  maintained  a  cattle 
guard,  and  by  reason  of  Its  failure  to  main- 
tain such  cattle  guard.  The  argument  is  to 
the  effect  that  the  cattle,  having  passed  over 
snch  point  where  there  was  no  cattle  guard, 
no  recovery  can  be  allowed  upon  the  plead- 
ings. In  that  the  specification  of  negligence 
therein  Is  the  failure  to  construct  fences,  and 
for  this  reason  there  is  a  fatal  variance. 
It  Is  true  the  petition  in  the  first  count  does 
allege  a  failure  to  construct  and  maintain 
fences.  It  is  urged  that,  as  the  cattle  passed 
over  the  point  where  the  cattle  guard  should 
have  been  erected,  and  came  to  their  injury 
and  death  thereafter,  the  failure  to  construct 
the  cattle  guard,  and  not  the  failure  to 
construct  the  fences,  Is  the  negligence  npon 
which  plaintiff  must  rely  for  recovery.  It 
Is  not  necessary  to  pass  upon  the  question 
as  to  whether  such  wonld  constitute  a  fatal 
variance,  for  the  evidence  tends  to  show  that 
the  cattle  were  at  pasture  in  the  Inclosure  of 
plaintiffs  testator,  through  which  Inclosure 
the  railroad  passes,  and  along  the  sides  of 
which  no  right  of  way  fence  had  been  con- 
structed as  required  by  the  Statute;  that 
they  came  npon  the  right  of  way  from  this 
pasture  by  reason  of  defendant's  failure  to 
erect  the  fence  required  by  law.  It  is  well 
settled  in  the  Jurisprudence  of  this  state  that 
it  is  the  point  at  which  the  cattle  enter 
npon  the  right  of  way  of  the  railroad  which 
determines  the  liability  or  nonliability  of 
the  defendant  in  these  cases  (Snider  v.  Rail- 
way Co.,  73  Mo.  465;  Acord  v.  Railway  C!o„ 
118  Mo.  App.  84-98,  87  S.  W.  637),  and  not 
the  point  at  which  the  actual  collision  oc- 
curred.   It  Is  wholly  immaterial  that  after 


going  upon  the  right  of  way  at  a  point  wbidi 
wonld  affix  liability  against  the  railroad, 
the  cattle  afterwards  In  their  wanderings 
passed  a  half  mile  north  on  the  track,  and 
over  a  point  where  a  cattle  guard  should  have 
been  constrncted.  The  proximate  cause  of 
the  injury  was  the  failure  to  maintain  a 
fence  which  would  confine  the  cattle  in  the 
pasture,  and  preclude  them,  in  the  first  in- 
stance, from  entering  upon  the  right  of  way, 
and  not  the  (allure  to  maintain  the  cattle 
guard  mentioned.  There  is  no  variance  be- 
tween the  pleadings  and  proof.  On  the  con- 
trary, the  pleader  was  precise  In  counting  up- 
on the  failure  to  fence, 

2.  The  evidence  shows  that  the  corn  and 
wheat  mentioned  In  the  second  count  were 
damaged  by  bogs  owned  by  the  plaintiff's  de- 
ceased ;  that  said  hogs  passed  from  the  past- 
ure onto  defendant's  right  of  way,  and 
escaped  from  the  right  of  way  into  the  field 
where  the  ungathered  corn  was  standing  and 
the  nntbreshed  wheat  was  in  the  stack; 
that  the  escape  of  the  hogs  Into  the  field 
was  by  reason  of  defendant's  failure  to  con- 
stmct and  maintain  fences  along  its  right 
of  way,  as  required  by  the  statute;  that  said 
hogs  were  found  in  said  field  on  sevefral  oc- 
casions by  plalntifT's  testator,  and  each  time 
returned  by  him  to  the  pasture  mentioned. 
Upon  this  state  of  facts,  it  Is  argued  by 
the  defendant  that  this  Item  of  damage  ac- 
crued to  the  plaintllTs  testator  by  reason 
of  his  negligence,  which  directly  contributed 
to  the  injury  complained  of.  The  point  is 
made  that  the  plaintiff's  testator  was  negli- 
gent in  repeatedly  turning  the  bogs  into  the 
pasture  when  he  knew  It  was  possible  for 
them  to  escape  upon  the  right  of  way,  and 
from  the  right  of  way  Into  his  field.  The 
case  of  Milburn  v.  Railway  Co.,  86  Mo.  104, 
is  cited  and  relied  upon  to  support  this  propo- 
sition. In  that  case,  which  was  one  of  com- 
mon-law negligence  for  killing  two  cows  upon 
a  public  crossing  at  different  times,  the  plain- 
tiff and  his  son  testified  that  they  were  near 
by — about  200  yards  distant — and  saw  the 
cows  standing  upon  the  crossing  for  about 
one-half  an  hour  prior  to  their  being  killed 
by  the  regular  passenger  train.  It  was  shown 
that  the  plaintiff  knew  the  train  was  due. 
In  view  of  the  facts  that  the  plaintiff  per- 
mitted the  cows  to  stand  for  one-half  an  hour 
upon  the  track  at  a  crosslig,  when  he  had 
every  reason  to  expect  th»"  approach  of  the 
regular  passenger  train,  without  endeavoring 
to  avert  the  Injury  by  driving  them  there- 
from, the  court  held  that  his  negligence  was 
such  as  to  preclude  a  recovery.  We  do  not 
understand  that  case  to  be  In  point  here. 
That  was  an  action  for  common-law  negli- 
gence, where  each — the  plaintiff  and  the  de- 
fendant—owed to  the  other  the  correlative  ob- 
ligation to  exercise  ordinary  care  to  avert 
the  Injury,  whereas  this  case  is  one  involv- 
ing different  obligations  between  the  parties. 
Here  the  plalntifTs  deceased  had  the  undoubt- 
ed right  to  turn  his  hogs  Into  his  pasture. 
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•»<  /in»«»t  f/v  feia*  Om  p»*«J-:t*  •fcjrj-.-.'.ry  Any 

r.^.«!»  ?."<«»  p«»<».r^  «*•$■.<*»  r,>»  tt*  tradfc  ar 
tr'^.  nv*  trw*  *>  fcn  (!*wta.  Jf  fhe  bw 
w*r*  '**.-.*r5r;«*,  th*  pu.r.ttJT^  <>fj>aaft>l  wo»:l/J 
»«*  p-'."*"i/-»;»7  pr*^;  vV»4  fr<>m  '^■'--.■yj'.Ti^K  h'-* 

V,  *^»-»  «  f^Tw^,  At  the  psTll  «f  U/niof  tij 
•f,:?.-,.!.*  w;thr,ut  <wn*p">mii<itlM>.  Tt*  «tatrit« 
;.v.j'^<«  •.f.'.Tj  u^  nWrtf^n  nimf/onj  tlw»  ofclJ- 
M!*'<'-tt  ti'^h  to  'f,ti*trwt  »nA  OMlriUin  f«w»« 
itl^<r<ir  »V*  •J<1**  of  JU  rl^rbt  «f  ir«y  ■nffl'^-i'-nt 
t/,  (,r<-.-iit  •r>;rr>»l«  frwn  •/tja'^ot  psurtarea 
jf'/lrijf  rif;'/»»  th*  rattfrtiA,  and  wraplnsf  t&ere- 
fr'/m  lr(t/>  f/ttfT  adj^i'-tent  fl«l<]ii.  Thi*  Is  a 
f^,»-i]tn  nitittitfiry  Antf  of  the  dKendant 
(tmt\n  n,  ftollwai'  0>.,  19  Mo.  App.  425|, 
iihiftnn  fhf  t>wn»r  of  the  animal*  In  th«  ad- 
piriiit  pnnttirfm  and  fi«l<l«  baa  tbe  nndotibted 
ritrtit  («  'n-ftttrf  and  «njojr  bla  own  premlMH, 
nfi/|  IM  ri'rt  r»<inlr<'d  t/i  roitrain  bla  animate 
from  (C'lnx  upon  or  about  tbe  railroad.  Tbia 
l«  llN  ditly,  not  hia.  fMrIa  t.  Railway  Co^ 
1A  Mo,  App,  42r>;  Oormao  ▼.  Rallwar  Co^ 
2'>  Mo,  4'»I,  72  Am.  I>w.  220;  Tamer  ▼. 
Kflllwar  f'l.,  IH  Mo.  R7H  .'.M);  Baabf  r.  Rail- 
wny  (Ui.,  Ml  Mo.  43.  Th«  owner  of  tb«  ad- 
jitrmt  land*  baa  tbe  riKbt  to  occnpr  bla 
pr«inlM>N,  rt'lylnti  upon  the  railroad  to  either 
|ii<rr<iriii  Ha  diitjr  aa  to  fenrea.  or  raffer  the 
ti«(inllli>N  rofiiiltInK  from  a  Tlolntlon  In  that 
li<<linir,  It  la  aliown  In  the  evidence  that  the 
pill  lilt  irr'N  il<>('(<nitf<l  drove  the  boga  out  of  the 
fli'ld  na  ori*<n  aa  tlip.v  were  diacovered  there- 
in, and  ttiua  prrvcnlcd  the  doing  of  much 
dnriinKn  by  thorn  which  otherwiae  no  doubt 
wiiiilil  have  rmiiiltnd  to  bim,  and  tbIa  waa 
<'«rtnlril,v  cxerplaliiR  all  of  the  care  on  bla 
piirt  tliiit  thi>  law  would  require. 

'I'lip  JndKiii<«nt  la  for  tbe  right  party,  and 
It  will  b«  nniniicd.    It  la  ao  ordered. 

IlliANt),  P,  J.,  and  GOODS,  J.,  concur. 


WAUniW  .COMMISSION  ft  INVE8TMBNT 

OO.  r.  I.KON  I<.  IIULI,  RRAL  ES- 

TATM  CO.  Pt  al. 

(Bt.   TiOtila  Court   of  Anponla.    Missouri.    Oct 
t»».  llVVl.) 

1,  UnoKicna    KMri.ovuKUT— Rvidknci. 

Tlu<  U.  Company,  liolnu  tho  authorliod 
nHrnt  of  llic  owiipr  of  eorlnln  j>roiH>rty  to  aell 
lli<>  unmo.  iiRrtsHi  with  plnlntilT  (hnt  It  mlRht 
■oil  tlio  |iiH>|M'iM.v  anti  MH'tfivo  onp-linlt  the  usual 
I'omtol'o'loii,  Tli,<  ownor  \vn«  npprtspd  of  this 
arrnitii<>mpnt  \\liloh  It  nttldMl  by  ivroKtiising 
pinliillir  n«  ItK  milhorl-o(l  i{gvat  to  sell  the  prop- 
pitjr.  //i-M,  llmt  siuli  faots  wor*  suffiotcnt  to 
riliMliU  plolntiiV'n  nvithorily  to  aot  as  the  own- 
i-i'x  nu.-nt  in  the  »nl<>  of  thi>  pr»H*<'i't,v  to  entitle 
plnlnliiT  tw  r»«ivrr  rommissions. 
S.  Samk  -AottoNa  -l^itasosa  Liabt.k. 

\\  \wr*  an  owner's  l>i\\kor  emplo.vt^l  plaintiff 

to  sfll  th*  tval  M(«t»  «KnH>ii»s  to  jviy  one-h.ilf 

■*  ''^•€«  ivnnvlttlonK  tn  <^>-v  of  a  sale  on  tho  tcmis 

<sl,  anj  |U<>  owner  thoix>afM>r  ratiiuM  sncli 

■utetttt  plaintiff  «••  antitled  ta   rtcovar 


the  bntec 


'■.fMiuuiaaSiHi  1 

'£A.   ytv. — Fme  eaaes  in 
One  Ir^  Bntana.  |  iC. 

t,  SA-rz—PTKwnKMAJKw.  cm  Cosisicx. 

W>.^r*  •  'jgcus  B  a  real  «t2»  ' 
t!inri3^  The  9a>  •<  frram  ^rspei^  fia 
ea.'.<H!t  'n  t^maa^  at  asr  -me.  boc  ■■ 
va.t  auV  ar  mxr'stjei  ocnl  af3r  a  aaJe  was 

<sf  tile  «vser  to  <yHE7ti*v  the  ^^  at  i&e  pc-Jt» 
fine  aaowil  waa  Eoefeetr**  t*  bar  tte  brofc^i 

'TA.  Xcte.— Far  ecia  is  paaac  aee  awL  & 
Cent.  r>i«.  Broken.  H  M-46LI 

4,  l5iTac8r — BecoTKrr— DncASS. 

Wh<>r«  a  broker  br<xiz!i:  soit  bcfone  a  j^3- 
tic*  for  commiariooa.  wiUiOfit  banns  irst.  vna-iit 
a  demaDd.  be  waa  ooly  entitled  to  iw.u»ci.  ia- 
tere«t  fmm  tbe  <ogim«nt«ii>eut  of  tbe  aoit. 

\Tj&.  yote. — For  mta  in  point,  ace  toL  23. 
Cent.  Die  Interest.  H  106,  10&] 

Appeal  from  St  Louis  Oratt  Ooort; 
Jeaae  A.  Md)onaHI.  Judge. 

Action  by  tlie  Warren  Commlaaion  &  In- 
vestment Company  agahiat  I>on  L.  Hnll 
Real  Estate  Company  and  otbera.  From  a 
Judgment  in  favor  of  plalntifr,  defendant 
Standard  Stamping  Company  appeals.  Af- 
firmed. 

In  1902,  tbe  defendant  company,  a  corpo- 
ration, waa  the  owner  of  certain  real  prop- 
erty altnated  on  Second  street,  In  tbe  city 
of  St  Louis.  About  tbe  first  of  the  year, 
1902,  It  appointed  tbe  Leon  L.  Hull  Real 
Estate  Company,  a  corporation,  as  Its  agent 
to  sell  the  property  at  a  minimum  price 
of  $30,000.  On  August  30,  1902,  Thomas 
Warren,  president  of  the  plaintiff  company, 
a  corporation,  wrote  defendant  inquiring  if 
its  property  on  Second  street  was  for  sale, 
and,  if  so,  to  give  price  at  which  it  was 
willing  to  dispose  of  tbe  same,  including  a 
commission  of  2H  pcr  cent  Defendant  re- 
ferred this  letter  to  the  Hull  company,  and 
it  was  answered  over  tbe  telephone  by  Leon 
Hull,  president  of  tbe  company,  who  gave 
plaintiff  to  understand  that  the  price  was 
$30,000,  but  added,  "You  want  2\i  per  cent 
commission."  Warren  replied  that  "as  be- 
tween agents,"  he  was  perfectly  willing  to  di- 
vide tbe  commission  with  the  Hull  company, 
as  usual,  and  asked  Hull  to  write  and  give 
details  as  to  frontage,  etc.  On  Septonbo' 
27,  1902,  plaintiff  received  tbe  following  let- 
ter from  the  Hull  company:  "St  Lools, 
Mo.,  Sept  27,  1902.  Warren  Commission  & 
Investment  Oompany,  Second  and  Pine  street 
City — Gentlemen :  Referring  to  yours  of  the 
twenty -sixth  Inst,  in  reference  to  pronlses 
on  North  Second  street  of  tbe  Standard 
Stamping  Co.,  tbe  lease  that  la  now  on  tbe 
premises  runs  until  May  1,  1908.  at  tbe 
yearly  rent  of  $8,000.  The  dimensions  of 
tbe  lot  as  we  believe  you  know,  are  68x140 
feet  Taxes  about  $S00l  Our  praaent  price 
is  $30,000,  subject  bowerer.  to  ciianee  at 
any  time.  Tbe  lease  is  made  to  tbe  booage  of 
Sydney  Shepard  and  Onrnpany.  wtalcb  mates 
It  aa  good  aa  a  (ovecanMat  bond,  and  the 
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state  Co.,  Leon  L.  Hull,  President."  Tbere- 
ter  tbe  Warren  company  was  offered  otber 
ty  property  In  exchange  for  tbe  Second 
reet  property,  and  at  another  time  It  re- 
ived an  offer  to  buy  tbe  property  at  $30,- 
O,  one-half  the  purchase  price  to  be  paid 

stock  of  the  St,  Louis  Cotton  Compress 
>mpany.  Both  these  offers  were  turned 
>wn.    Finally,  on  tbe  morning  of  the  18th 

November,  1902,  plaintiff  negotiated  a  sale 

tbe  property  to  James  Y.  Lockwood  for 
iO.OOO,  on  the  usual  terms,  and  received 
)Ckwood's  che<^  on  tbe  American  Exchange 
ank  for  $500,  payable  to  the  defendant 
mpany,  as  earnest  money.  On  receipt  of 
e  check,  Warren  Immediately  went  to  the 
Bee  of  the  Hull  company  and  offered  the 
leck  to  Leon  L.  Hull.  Hull  declined  to  re- 
ive the  check,  but  said  to  Warren  that 
!  would  call  up  Mr.  Wlegand,  president  of 
le  defendant  company,  and  have  him  take 
nch  with  him,  sign  a  receipt  for  the  eam- 
t  money,  and  would  call  up  Warren  about 
p.  m.  so  he  could  return  with  the  check, 
nil  did  not  call  up  Warren,  but  late  In  the 
temoon  of  the  same  day  Warren  called 
•>  Hull,  who  Informed  him  there  was  a 
Ittle  hitch"  In  the  matter,  but  be  would  get 

straightened  out  In  two  or  three  days, 
'arrcn  then  secured  a  certified  check  for 
iOO  and  transmitted  It  In  a  letter  to  the 
nil  company,  who  returned  It  to  plaintiff, 
'arren  then  went  to  the  defendant's  office 
id  offered  the  certified  check  to  Wlesand, 
ho  also  refused  to  receive  It  but  referred 
'^arren  to  Hull,  Informing  him  that  the 
nil  company  was  the  accredited  agent  of 
le  defendant  with  respect  to  the  sale  of  the 
■operty.    Warren  repeated  this  Information 

Hull  over  the  telephone  and  was  Informed 
r  him  that  nothing  could  be  done.  The 
'Idence  shows  that  Lockwood  was  abun- 
intly  able  to  pay  for  the  property,  and  was 
■ndy  and  willing  to  purchase  It  at  $30,000. 
be  evidence  of  Wlegand  shows  that,  after 
»  was  Informed  that  plaintiff  had  negotlat- 
l  a  sale  of  the  property  to  Lockwood,  a 
eeting  of  the  board  of  directors  of  the 
ffendant  company  was  held,  at  which  It 
as  agreed  that  the  property  was  worth 
ore  than  $30,000  and  that  the  company 
>uld  not  consummate  the  sale.  The  suit 
as  commenced  before  a  Justice  of  the  peace 
>  recover  1%  per  cent,  on  $30,000,  the  agreed 
irehase  price  of  tbe  property.  The  Hull 
►mpany  and  Leon  L.  Hull  were  made  par- 
es defendant  In  due  course  the  case  was 
ppealed  to  the  circuit  court,  where  the  ae- 
on was  dismissed  as  to  the  Hull  company 
od  Leon  L.  Hull,  whereupon  a  trial  de  novo 
'as  had  to  the  Judge,  sitting  as  a  Jury,  who, 
fter  hearing  the  evidence  and  declaring  the 
iw  of  the  case,  found  the  Issues  for  platn- 


Perry  Post  Taylor,  for  appellant  Jones 
ft  Hocker  and  T.  P.  Wagner,  for  respondent 

BLAND,   P.  J.    (after  stating  the  facts). 

1.  At  the  close  of  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence, 
defendant  offered  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence.  Tbe 
court  refused  to  grant  either  of  these  in- 
structions. This  ruling  is  assigned  as  error 
on  the  ground  that  tbere  Is  no  evidence  tend- 
ing to  show  that  plaintiff  was  authorized  to 
sell  the  property  as  the  agent  of  defendant 
The  evidence  is  all  one  way,  and  in  fact  It 
appears  by  the  defendant's  evidence,  that 
the  Hull  company  was  the  authorized  agent 
of  the  defendant  to  sell  the  property,  and 
that  the  Hull  company,  through  Its  chief 
officer,  agreed  with  plaintiff  that  it  might 
sell  the  proi)erty  and  receive,  as  compensa- 
tion for  Its  services,  one-half  the  usual,  com- 
mission of  2%  per  cent  of  the  selling  price, 
and  that  the  defendant  was  not  only  ap- 
prised of  this  arrangement,  but  ratified  it  by 
recognizing  plaintiff  as  Its  authorized  agent 
to  sell  the  property.  A  sale  was  negotiated 
by  plaintiff  on  the  terms  and  for  the  price 
agreed  upon,  and,  while  the  Hull  company's 
letter  of  September  27th  stated  the  terms  of 
the  sale  were  subject  to  change,  no  change 
was  made  or  suggested  until  after  the  sale 
was  negotiated,  too  late  to  defeat  plaintiff's 
claim  for  the  agreed  commission.  It  is  also 
contended  that  plaintiff's  contract  was  with 
the  Hull  company  and  not  with  defendant 
and  that  it  should  look -to  the  Hull  company 
for  Its  commission.  This  would  be  so  but 
for  the  fact  the  contract  made  by  the  Hull 
company  with  the  plaintiff  was  ratified  and 
adopted  by  defendant 

2.  The  evidence  falls  to  show  that  plaintiff 
made  any  demand  on  defendant  for  the 
amount  sued  for  ($375)  prior  to  tbe  com- 
mencement of  the  suit  The  court  nevertbe- 
lesa,  allowed  Interest  from  the  date  the  com- 
mission became  due,  amounting  to  $60.  This 
was  error.  Sbinn  v.  Wooderson,  95  Mo.  App. 
6,  75  S.  W.  687;  Patterson  v.  Missouri  Glass 
Co.,  72  Mo.  App.  492.  The  commencement 
of  the  suit  before  the  Justice,  however,  was 
a  sufficient  demand  to  entitle  plaintiff  to  in- 
terest from  that  date.  The  suit  was  com- 
menced November  27,  1902,  and  Judgment 
was  rendered  In  tbe  circuit  court  on  June 

2,  1903.  The  Interest  from  the  date  of  the 
commencement  of  tbe  suit  to  the  rendition 
of  the  judgment  at  tbe  legal  rate,  on  $375 
would  be  $11.35.  Therefore,  tbe  Judgment 
Is  for  $48.15  more  than  plaintiff  Is  entitled 
to  recover,  wherefore  it  Is  considered  that 
unless  within  10  days  from  the  date  of  the 
filing  of  this  opinion  the  plaintiff  remit  $48.- 
15,  the  Judgment  will  b«  reversed,  and  the 


ST.  liOUIS  STEEL  RANGE  CO.  v.  KLINE- 
DRUMMOND  MERCANTILE  CO. 

(St   Louis   Court  of  Appeals.    Missouri.    Oct. 
16,  1006.    Rehearing  Denied  Oct  30,  1006.) 

1.  Sales— Remedies  or  Sbixeb— Action  fob 
Pbicb. 

Where  a  contract  of  sale  baa  been  so  far 
performed  by  the  seller  that  the  property  is 
ready  for  delivery  before  he  has  knowledge  of 
the  purchaser's  intention  to  decline  acceptance, 
the  seller  may  treat  the  property  as  belonging 
to  the  purchaser,  hold  it  aubject  to  his  order, 
and  recover  the  price. 

fEd.  Note.— For  esses  In  point  we  vol.  43, 
Cent  Dig.  Sales,  f  040.] 

2.  Same— Resale. 

Where  a  contract  of  sale  has  been  so  far 
performed  by  the  seller  that  the  property  is 
ready  for  delivery  before  he  has  knowledge  of 
the  purchaser's  intention  to  decline  acceptance, 
the  seller  may  sell  the  property  for  the  buyer's 
account,  and  then  recover  the  difference  be- 
tween the  proceeds  of  the  sale  and  the  agreed 
price. 

[Ed.  Note.— For  cases  in  point  see  toL  43, 
Cent.  Dig.   Sales,  {  015.] 

3.  Same— Action  fob  Dahaoes. 

Under  such  circumstances,  the  seller  may 
treat  the  sale  as  ended,  and  regard  the  property 
as  bis,  and  recover  the  actual  loss  sustained ; 
ordinarily  the  diGFerence  between  the  agreed 
price  and  the  market  price. 

[Ed.  Note. — For  cases  in  point  we  vol.  43, 
Cent  Dig.  Sales,  t  1085.] 

4.  Same— Pbicb— Damages. 

Where  plaintiff  contracted  to  manufacture 
stoves  for  defendant  and  after  some  of  the 
stoves  had  been  completely  manufactured  and 
the  parts  of  the  remainder  had  been  made,  but 
the  parts  not  "assembled,"  defendant  refused 
to  accept  the  stoves,  and  plaintiff,  treating  the 
property  as  bis  own,  sold  some  of  the  stoves 
which  had  been  completed,  and  sued  for  dam- 
ages. Held,  that  plaintiif  was  entitled  to  re- 
cover the  contract  price  after  deducting  there- 
from the  price  received  for  the  Stoves  sold  by 
him,  less  cost  of  disposition,  and  deducting  the 
cost  of  assembling  those  not  put  together  and 
the  value  of  the  stoves  left  on  hand. 

[Ed.  Note.— For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  §}  100S-1K)7.] 

6.  Same. 

Where  defendant  refused  to  accept  stoves 
manufactured  for  him  by  plaintiff,  and  plaintiff 
elected  to  treat  the  stoves  as  his  own  and  sued 
for  damages.  It  appearing  that  the  stoves  were 
of  an  unusual  make,  so  that  they  bad  no  market 
value,  the  reasonable  value  of  the  stoves  at  the 
time  and  place  of  delivery  under  the  contract 
should  be  ascertained  by  evidence  as  to  the  sales 
of  the  stoves  actually  made  by  the  seller,  the 
frequency  of  the  sales,  and  the  testimony  of  ex- 
pert witnesses  familiar  with  the  stove  trade. 

[Ed.   Note. — For  cases   in  point  see  vol.  43, 
Cent  Dig.  Sales,  §§  109&-1107.] 

6.  Same— Tnstbucttons. 

The  stoves  having  no  market  value,  an  In- 
struction on  the  measure  of  damages,  authoriz- 
ing the  jury  to  award  the  plaintiff  the  "rea- 
sonable selling  value,"  was  not  erroneous. 

7.  Same. 

Defendant  contracted  to  purchase  of  plain- 
tiff stoves,  to  be  manufnctured  by  plaintifit,  and 
after  a  number  of  the  stoves  hid  iioen  complet- 
ed, and  all  the  parts  for  the  remainder  had  been 


that  an  instruction  on  the  meason  ot  diasn 
was  subject  to  criticism  for  spntjnt  of  Uh 
property  left  on  plaintiff's  haods  aa  'mvtaT 
ODt  of  which  to  complete  the  remainio;  cno. 

Appeal  from  St  Lonis  Circuit  Comt; 
Jesse  A.  McDonald,  Judge. 

Action  by  the  St  Louis  Steel  Range  Coo- 
pany  against  the  Kllne-Drummond  Memm- 
tile  Company.  From  a  jndgmuit  In  tiw  li 
plaintiff,  defendant  appeals.   Revened. 

On   December    IS,    1902,  plaiDtUf,  a  mt- 
poratlon,   entered   into  a  contract  wlti  tte 
Luytles   Mercantile  Company,  motlier  cor- 
poration, by  wtaicb  plaintiff  agreed  to  manii- 
facture  exclusively  for  the  Lnyties  CompaiiT 
a  special  design  of  steel  range,  to  be  ixn 
as  "Lnyties  Malleable,"  and  not  to  mstt 
facture  or  sell  said  range  to  any  mall  ori^ 
house  selling  direct  to  the  consumer  for  s 
period  of  fire  years  from  the  date  of  t!^ 
contract   the   Luyties  Company  agreeing  :i 
take  1,000  ranges  of  the  designated  patten. 
with  the  option  to  take  an  additional  lOf-i 
The  price  of  all  the  1,000  ranges,  except  4 
was  to  be  $20  each.    Those  6  were  of  super/ 
or  construction  and  to  bring  a  higbet  ij'a 
One  hundred  ranges  were  to  be  famlslied  tt 
the   purchaser  each    month,  and  a  greater 
number  on  30  days'  notice,  if  more  vere  t 
sired.    After  104  ranges  had  been  dellverei! 
to  the  Luyties  Company,  the  contract  was 
assigned  by  said  company  to  the  defenton. 
the    Kllne-Drummond    Mercantile  Comicii;. 
and  the   latter   company  w««  accepted  b? 
plaintiff  as  a  party  to  the  agreooent  in  In 
of  the   Luyties   Company.    Dellverlea  wo 
duly  made  to  defendant  until  It  had  receivsl 
and   accepted  289   ranges,   when  it  rehaJ 
to  accept  any  more.    At  the  time  of  defect 
ant's   default    about   603  ranges  were  ftia 
to  be  delivered  under  the  contract  and  th  • 
action  Is  for  damages  suffered  by  plaintiff  c: 
accoimt  of  defendant's  refusal  to  take  tie" 
After  the  contract  was  entered  Into,  plaic;i 
prepared  plans  for  the  ranges,  and  puntu- 
ed  all  the  materials,  not  only  for  the  Li" 
which  the  defendant  as  the  successor  of  t' 
Luyties  Company  In  the  contract  was  toir 
to  purchase,   but  for   the  additional  V'" 
which  It  bad  an  option  to  purchase.   Ho»- 
ever,  the  latter  fact  Is  Immaterial  in  the  pn^ 
ent  case.    The  testimony  goes  to  show  tisJ 
the  ranges  were  of  unusual  constroction.  J 
that  they  were  of  lighter  metal  than  t!>'<( 
commonly  sold  on  the  market  and  perti 
varied  from  the  ordinary  patterns  In  otb-i 
respects.    Each  range  was  to  have  oa  it  tt< 
letters  "L.  B."  and  the  words  "Luyties  -M:j 
leable"    As  we  gather,   these  brands  f^-i 
to  be  on  label  plates  fastened  on  the  n'ssi 
Instead  of  being  moulded  into  pieces  oi  tt( 
range   Itself.    At   the   time  of  the  defii:! 
about  25  of  the  unaccepted  603  ranges  » 
fluislied;    that  Is  to  say,  were  put  togeti-; 


>  use  ine  wora  oi  uie  wimeBses.  xue  cobc  oi 
^embllng  each  ran^e  was  about  $4.07,  and 
le  total  cost  of  the  construction  of  each  was 
'om  $13  to  $14.  All  the  ranges  received  elth- 
-  by  the  Luyties  Company.or  defendant,  were 
lid  for,  and  $2,5CK)  was  paid  on  those  not 
iken.  Plaintiff  subsequently  sold  10  or  15  to 
le  Lincoln  Mercantile  Company,  thus  rednc- 
tg  the  number  left  on  its  hands.  There  was 
istimony  that  the  remainder,  or  the  parts 
it  of  which  to  construct  them,  were  worth 
tout  $600  as  scrap  iron  or  Junk,  and  had  no 
:ber  value.    Defendant's  counsel  endeavored 

>  adduce  testimony  respecting  the  value  of 
le  ranges  left  on  liand  Just  as  they  were — 
lat  is  to  say,  with  the  label  plates  on  them— 
nd  also  testimony  regarding  their  value 
itb  the  label  plates  removed.  The  court 
ermltted  testimony  as  to  what  their  value 
■ns  in  their  actual  condition,  and  also  "re- 
ressed,"  as  the  witness  said;  that  is,  with 
ertain  shelves,  and  the  name  plates  taken 
or  and  the  ranges  renickeled.  But  some 
jstlmony  was  excluded  going  to  show  the 
easonable  market  value  of  the  ranges  with 
be  name  plates  off,  or  that  in  that  condi- 
ion  they  had  a  market  value.  Defendant 
zcepted  to  this  mling. 

The  following  Instruction  on  the  measure 
f  damages  was  given  at  plainttflfs  request, 
he  defendant  excepting:  "The  court  in- 
truots  the  Jury  that  if  you  find  from  the 
vidence  in  favor  of  the  plaintiff  in  assess- 
ng  its  damages  you  should  take  Into  account 
be  total  amount  plaintiff  would  have  been 
ntitied  to  receive  all  told  if  the  defendant 
nd  Luyties  Brothers  Mercantile  Company 
lad  between  them  taken  the  entire  1,000 
anges  contracted  for,  and  the  Jury  should 
leduct  from  such  total  amount  such  sums 
.s  have  been  paid  to  plaintiff  upon  said  con- 
ract,  and  also  such  an  amount  as  it  would 
lave  cost  the  plaintiff  to  set  up  and  com- 
ilete  the  remaining  ranges  not  delivered  un- 
ler  said  contract,  and  also  the  reasonable 
idling  value  of  the  material  on  hand  out  of 
vhlch  to  have  completed  said  remaining 
'anges;  and  these  items  deducted  from  said 
otal  amount  which  the  plaintiff  would  have 
•eceived  If  the  entire  contract  had  been  car- 
■ied  out  by  Luyties  Brothers  Mercantile  Com- 
>any  and  the  defendant  herein,  will  show  the 
imonnt  which  plaintiff  is  entitled  to  recover 
18  the  principal  sum  in  this  action,  if  aby- 
:hing;  and  the  Jury  are  further  instructed  that 
;hey  should  add  to  such  principal  sum  interest 
It  the  rate  of  6  per  cent  from  the  first  day 
}f  November,  1904,  to  the  date  of  your  ver- 
llct" 

This  Instruction  was  requested  by  defend- 
ant, refused,  and  an  exception  saved:  "The 
Murt  instructs  the  Jury  that  if  you  find  for 
the  plaintiff  you  will  assess  its  damages  at 
such  sum  as  you  may  find  and  believe  from 
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in  quesuuu  at  uie  iiine  ana  piace  oi  aeiivery, 
and  plaintiff  is  entitled  only  to  receive  such 
actual  damages  as  you  may  And  and  believe 
from  the  evidence  will  compensate  it  for 
the  loss  sustained,  if  you  find  it  has  sus- 
tained a  loss,  on  account  of  the  nonacceptance 
of  the  ranges  mentioned  In  the  contract  sued 
upon,  and  you  will  find  accordingly." 

The  Jury's  verdict  was  for  $3,659.76  in 
favor  of  plaintiff,  and.  Judgment  having  been 
entered  accordingly,  defendant  appealed. 

H.  C.  Early,  for  appellant  S.  N.  &  S.  C. 
Taylor,  for  respondent 

GOODS,  J.  (after  stating  the  facts).  We 
are  called  on  to  determine  the  rule  by  which 
plaintiff's  damages  are  to  be  ascertained. 
The  case  is  that  of  a  vendee  of  personal 
property  who  has  refused  to  accept  the 
goods  bought  and,  as  different  rules  for  the 
measurement  o{  damages  are  laid  down  in 
such  cases  according  to  the  circumstances 
presented,  it  is  essential  to  fix  in  mind  the 
important  facts  of  the  present  controversy. 
At  the  time  of  defendant's  refusal  to  acc^t 
any  more  ranges,  plaintiff  had  on  hand  603, 
of  which  al>out  25  were  completed  and  ready 
for  delivery,  and  all  the  parts  of  the  others 
were  manufactured  and  ready  to  be  put  to- 
gether. The  undelivered  ranges  were  not 
treated  by  plaintiff  as  the  property  of  defend- 
ant, or  held  for  delivery  to  it  on  demand 
after  its  refusal  to  accept  them;  on  the  con- 
trary, plaintiff  sold  some  of  them  for  $20 
each,  or  thereabouts,  and  those  on  hand  were 
being  disposed  of  occasionally  at  the  rate  of 
one  a  week.  At  that  rate  of  sale  more  than 
10  years  would  be  consumed  in  disposing  of 
the  entire  lot  and,  as  plaintiff  had  invested 
In  them  about  $6,000,  it  might  prove  detri- 
mental to  its  business  to  keep  that  portion 
of  its  capital  thus  invested  for  so  long  a 
time.  There  was  no  evidence  to  show  the 
ranges  had  a  market  value  in  St  Louis  or 
elsewhere,  if  by  market  value  Is  understood 
a  current  price  fixed  by  sales  of  similar 
property  as  articles  of  commerce  in  the  or- 
dinary course  of  business.  As  stated,  the 
ranges  were  of  an  unusual  pattern,  and  of 
lighter  material  than  is  commonly  used  in 
ranges,  besides  -  having  label  plates  on  them 
which,  though  the  evidence  shows  they  could 
be  detached  easily,  may  have  hindered,  in 
some  measure,  the  sale  of  the  articles  and 
have  lessened  their  value.  There  was  testi- 
mony that  the  ranges  left  on  hand  were  of 
no  value  except  for  Junk  or  scrap  iron,  but 
it  cannot  be  doubted  that  some  of  the  evi- 
dence tended  to  show  they  had  a  value  as 
ranges  al)ove  what  they  would  yield  for 
Junk.  It  looks  improbable  that  such  articles, 
even  if  of  an  unusual  pattern  and  weight 
could  not  have  been  sold  at  some  price  as 
ranges;    but  what  we  hold  Is  that  the  eri- 
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uuu    oi    uow    piniuua  b    utuuugta)    are    ui    m 

measured.  Tbe  guiding  principle  of  tbe  law 
In  cases  arising  on  breaclies  of  contracts  for 
tbe  sales  of  personal  property  Is  to  give  tbe 
aggrieved  party  the  benefit  of  tils  contract 
by  putting  blm  in  as  favorable  a  condition 
as  he  would  have  enjoyed  if  the  other  party 
had  performed,  Instead  of  violating,  his  agree- 
ment; in  other  words,  to  afford  full  in- 
demnity for  tbe  breach.  All  other  rules,  in- 
cluding the  one  relating  to  the  difference  be- 
tween tbe  agreed  and  the  market  value  of  the 
tiling  sold,  are  but  corollaries  of  tliis  one, 
used  to  apply  tbe  principle  of  it  to  tbe 
different  classes  of  cases  which  occur.  Let 
us  then  ascertain  what  plaintiff  would  have 
obtained  If  the  contract  had  been  completed. 
As  the  ranges  actually  delivered  were  paid 
for,  that  part  of  tbe  transaction  may  be  disre- 
garded. If  tbe  defendant  had  accepted  the 
remainder,  it  would  have  received  the  total 
C(Hitract  price.  Whatever  defendant  paid 
in  advance  on  the  undelivered  ranges  Is  to 
be  deducted,  of  course,  from  tbe  amount  of 
its  recovery.  Some  of  the  ranges  were  sold 
to  another  concern  subsequent  to  defendant's 
breach,  and  the  amount  received  tor  them, 
less  the  cost  of  disposing  of  them,  is  likewise 
to  be  deducted.  There  Is  also  to  tie  deducted 
the  cost  of  assembling  those  which  had  not 
been  put  together,  approximately  $4.07  for 
each  range,  because  plaintiff  would  have 
had  to  Incur  that  expense  before  the  ranges 
could  have  been  delivered,  if  defendant  had 
gone  on  with  its  contract  There  remains  to 
be  deducted  the  value  of  the  ranges  left  on 
plaintiff's  hands,  and  tbe  real  question  for 
decision  Is  how  this  value  Is  to  be  ascer- 
tained. 

If  the  buyer  of  personalty  refuses  to  ac- 
cept tbe  subject-matter  of  the  bargain  when 
tendered  by  tbe  seller  in  proper  condition 
and  at  tbe  proper  time  and  place,  the  law 
allows  the  seller  several  modes  of  redress. 
If  the  contract  has  been  so  far  performed  by 
the  seller  that  the  property  is  ready  for  de- 
livery before  be  has  notice  or  knowledge  of 
the  buyer's  intention  to  decline  acceptance, 
he  may  treat  the  property  as  belonging  to 
the  buyer,  bold  it  subject  to  the  latter's 
order,  and  recover  the  full  agreed  price;  or 
he  may  sell  It  for  tbe  buyer's  account,  taking 
the  requisite  steps  to  protect  the  latter's  in- 
terest and  get  the  best  price  obtainable,  and 
then  recover  the  difference  between  tbe  pro- 
ceeds of  the  sale  and  the  agreed  price;  or  be 
may  treat  tbe  sale  as  ended  by  tbe  buyer's 
default  and  tbe  property  as  bis  (the  seller's), 
and  recover  tbe  actual  loss  sustained,  which 
is  ordinarily  tbe  difference  between  tbe 
agreed  price  and  tbe  market  price.  Dobbins 
V.  Edmonds,  18  Mo.  App.  307,  317;  Kings- 
land  V.  Iron  Co.,  29  Mo.  App.  526;  Ozark 
Lumber  Co.  v.  Chicago  Lumber  Co.,  51  Mo. 
ipp.  555;   Rickey  v.  Tenbroeck,  03  Mo.  5G3; 


iruiu  uie  vtaiuee,  uie  uiie  is  legiinwa,  ibbui;, 

as  Iiaving  vested  In  tbe  latter  withont  ddlT. 
ery,  so  as  to  give  tbe  voider  the  rigit,  n 
refusal  to  accept  to  recover  the  stlpiiktid 
price.    Under  such  circumstances,  tbe  aw 
presented  is  different  from  ttiat  of  a  atle  st 
goods  generally,  like  mercliandlse  or  corponte 
stocks  currently  dealt  in,  when  it  Is  eoaim- 
plated  that  specific  articles  or  stocks  sliill 
be  subsequently  selected  and  delivoed  ^a- 
suant   to   the    contract    Bethel   St  Co.  t. 
Brown,  57  Me.  9,  99  Am.  Dec.  572;  PageT. 
Carpenter,  10  N.  H.  77;  Book  waiter  t.  dark 
(C.  0.)  10  Fed.  793;   Sbawhan  v.  Vao  Xest 
25  Ohio  St  490,  18  Am.  Rep.  313;  UUduil 
V.   Le  Clair.  165  Mass.   308.  43  N.  E  IIT. 
Tbe   decisions   holding  vendees  rej^wo^le 
for  the  full  contract  price  in  cases  of  specific 
articles  manufactured  for  them  proceed  on 
tbe  assumption  tliat  they  have  acquired  title 
to  the  property,  and  that  it  is  held  subject 
to  their  order,  or  else  that  It  la  wortliles! 
In  the  hands  of  the  vendors,  so  that  tlie  lit- 
ter cannot  partly  reimburse  tijemselves  for 
their  loss  by  using  or  dl^Kwing  of  it   Black 
River  Lumber  Co.  v.   Warner,  93  Ma  3Ti 
6  S.  W.  210;   Crown  Vinegar  A  Spice  Co. ». 
Webrs,  69  Mo.  App.  493;  Bookwalter  v.  Clark. 
supra.    In  tbe  Missouri  coses  Just  cited  tbe 
property  sold   bad   been   manufactored  tai 
was  ready  for  delivery.   Tbe  opinion  in  Lim- 
ber Ck).  y.  Warner,  says  that  when  the  snb- 
Ject-matter  of  the  contract  ia  specific  article 
made  for  tbe  vendee,  and  the  vendor  has 
completed  his  contract   It  la  Just  that  tbe 
damages  In  case  of  refusal  to  accept  tbe 
goods  shall  be  their  contract  price,  bat  tbst 
the  vendor  will  bold  tbe  property  for  tte 
vendee.     In  Mitchell  v.  Le  Clair,  supra,  th' 
defendant  had   ordered   60   tubs  of  bnner. 
which  plaintiff  set  apart  for  him  but  he  sut^ 
sequently  refused  to  take  It     Referring  to 
these  facts,  the  cotirt  said  that  if  the  vendee 
In  such  case  ref  tised  to  take  the  goods  aod 
pay  for  tbem,  tbe  vendor  might  recover  tbe 
price,  if  he  kept  the  goods  In  readlne«  f« 
delivery  to  the  purchaser.    It  sometimes  hip- 
pens,  as  In  the  Instance  of  a  suit  of  clothe* 
made  for  a  person,  or  a  portrait  painted  for 
blm,  that  the  thing  sold  is  obviously  Tortb- 
less  to  any  one  else,  and  then,  we  apprebend. 
tbe  seller  could   recover  the  full  price  oo 
the  purchaser's  refusal  to  accept  wlthont  re 
gard  to  whether  the  contract  was  still  eiecti- 
tory,  provided  it  had  been  performed  to  tie 
extent  of   having   the   subject-matter  of  It 
ready  for  delivery.    Allen  v.  Jarvis,  20  Com. 
3&    This  is  not  such  a  case,  for  It  is  apP*'- 
ent  that  tbe  unaccepted  ranges  had  a  vai« 
either  as  scrap  iron  or  as  ranges,  and.  in- 
deed, this  proposition  Is  conceded. 

We  have  said  that  plaintiff  did  not  elect 
eltlier  to  hold  tlie  ranges  as  defendant's  p«V  ' 
erty  to  be  delivered  on  demand,  or  sell  tbea 
for  defendant  as  Its  agent     On  the  contniT 
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plaintiff  treated  tbe  ranges  as  Its  own,  and 
proceeded  to  sell  them  from  time  to  time.  In 
view  of  this  fact,  defendant  is  entitled  to  a 
deduction  of  the  value  of  tbe  ranges  from  the 
agreed  price.  The  rule  for  ascertaining  what 
that  value  is  would  be  plain  if  tbe  articles 
had  a  market  value,  for  then  plaintiff  would 
be  charged  with  the  market  value,  and  tsi' 
titled  to  recover  the  difference  between  that 
and  the  agreed  price.  But  we  find  no  evi- 
dence that  they  had  a  market  valne  fixed  by 
current  sales,  as  are  the  values  of  wheat,  cat- 
tle, government  bonds,  and  other  standard 
securities  or  articles  of  commerce  which 
are  the  subject-matter  of  dally  transactions, 
and  that  Is  the  meaning  commonly  attached 
to  the  term  "market  value."  It  follows  that 
defendant's  Instruction  was  rightly  refused. 
Jonas  V.  Noel,  98  Tenn.  440,  39  S.  W.  724, 
36  L.  R.  A.  862.  What  the  law  Intends  to 
allow  the  seller  Is  compensation  for  bis 
actual  loss.  Rand  v.  R.  R.,  40  N.  H.  79, 
85 ;  Ganson  v.  Madlgan,  18  Wis.  87,  72 ;  Wil- 
liams V.  Jones,  1  Bush  (Ky.)  621,  627;  Gor- 
don V.  Norrls,  49  N.  H.  376,  885;  Culin  v. 
Glass  Woi^s,  106  Pa.  220;  Cbamerlain  v. 
Farr,  28  Vt  265.  Tbe  difference  between  the 
market  and  the  agreed  value  is  adopted, 
when  It  can  be,  as  the  most  accurate  mode 
of  ascertaining  what  damages  ought  to  be  al- 
lowed. This  is  because  the  seller  may  forth- 
with reimburse  himself  by  selling  to  some 
one  else  if  the  goods  have  a  ready  market. 
Now,  when  there  is  no  market  value  in  that 
meaning  of  the  term,  the  damages  must  be 
ascertained  in  some  other  mode.  1  Sedg- 
wick, Damages,  §  495;  Woods'  Mayne,  Dam- 
ages, t  22;  Todd  V.  Gamble,  148  N.  Y.  382, 
42  N.  E.  982,  62  L.  R.  A.  225 ;  Mastertnn  v. 
Mayor,  7  Hill,  61,  42  Am.  Dec.  38.  Tbe  rea- 
sonable value  of  the  ranges  In  controversy  at 
the  time  and  place  of  delivery  nnder  tbe  con- 
tract should  be  ascertained  by  any  testi- 
mony tending  to  throw  light  on  the  subject; 
such  as  sales  actually  made,  the  frequency 
of  the  sales,  and  the  testimony  of  expert  wit- 
nesses, who  are  familiar  with  the  trade  in 
ranges  and  the  value  of  such  commodities,  as 
to  tbe  value  of  those  in  question  for  any  use 
of  which  they  are  susceptible. 

In  the  instruction  on  the  measure  of  dam- 
ages the  court  used  the  expression  "reason- 
able selling  value"  to  indicate  the  amount 
plaintiff  was  to  be  charged  with  on  account 
of  the  undelivered  ranges.  This  expression 
was  not  erroneous  under  the  circumstances 
of  tbe  present  case,  there  being  no  market 
value  for  the  articles,  and.  In  view  of  tbe 
facts  that  they  were  manufactured  to  sell, 
and  not  to  keep  or  work  into  other  products, 
and  were  worthless  to  plaintiff  for  any  pur- 
pose except  to  sell.  Indeed,  both  parties 
agree  that  the  amount  to  be  deducted  from 
plaintiff's  recovery  is  the  exchangeable  valne 
of  tbe  ranges  left  on  baud ;  but  plaintiff  con- 
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(St.  Louia  Court  of  Appeala.    HteoorL    Oct. 

19,  tSoa.) 

L  Cabbiku— Smxr  Rajxboadb— CoamAcn 

— Bbbach. 

At  an  inttnecting  street,  plaiotilf,  a  paaaen- 
gtr,  wa>  offered  «  transfer  to  another  car,  which 
was  at  band,  ready  to  carnr  him  to  his  destina- 
tion, foor  blocks  North,  Sot  plaintiff  refused 
the  transfer,  stating  that  if  he  hud  known  the 
car  was  not  Eoinx  to  his  place  of  destination,  as 
indicated  thereon,  before  be  boarded  it,  lie  wonld 
have  taken  another  car;  tba  car  being  trans- 
ferred en  route  to  another  track  in  order  to 
make  ap  lost  time  Held,  that  there  was  no 
actionable  breach  of  the  carrier's  contract  to 
transport  plaintiff  to  destination. 
i.  STEEvr  Bailboads  —  REoni.ATioif  —  Rotrr- 

IHO  Cabs— Obdihances. 

St.  Louis  city  ordinance  No.  21,113,  {  1760 
D,  legalized  the  routing  of  cars  on  defendant's 
street  car  line,  in  existence  Angust  28,  i9<fZ, 
and  provided  that  no  cbani^  of  the  roaticg 
sbonld  be  thereafter  made  without  the  written 
consent  of  the  mayor,  president  of  the  connril. 
and  supervisor  of  street  railroads.  It  also  pro- 
vided that  a  car  should  not  l>e  turned  from  its 
established  route  except  in  cases  of  unavoidable 
accident  or  when  aorordiDg  to  schedule,  it  was 
about  to  be  tnmpd  into  a  car  shed.  Held,  that 
snch  ordinance  did  not  prohibit  the  diversion 
of  a  car  from  its  regalar  route  for  the  purpose 
of  making  up  time  that  had  been  unavoidably 
lost,  to  restore  it  to  schedule,  and  get  the  usual 
space  ahead  of  the  car  that  was  following, 
though  it  necessitated  a  transfer  of  passengers. 

Api)eal  from  St  Lonls  Circuit  Court ;  Jesse 
A.  McDonald,  Judge. 

Action  by  Walter  B.  Dryden  against  the 
St  Louis  Transit  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Alex.  Nicholson,  for  appellant  Boyle  & 
Priest,  for  respondent 

BLAND,  P.  J.  The  action  was  begun  be- 
fore a  Justice  of  the  peace,  in  the  city  of 
St  Louis,  and.  In  due  course  reached  the 
circuit  court  by  appeal,  where  It  was  tried 
anew  to  the  court  sitting  as  a  Jury,  who, 
after  hearing  all  the  evidence,  declared  the 
law  to  be  that  under  the  law  and  the  evi- 
dence the  plaintiff  was  not  entitled  to  recover, 
and  rendered  judgment  for  the  defendant, 
from  which  Judgment  plaintiff  duly  appealed. 

The  complaint  filed  before  the  Justice  of  the 
peace  stated  two  separate  and  distinct  causes 
of  action:  The  first  count  or  paragraph  was 
to  recover  for  an  alleged  breach  of  defendant's 
contract  to  carry  plaintiff  to  bis  destination, 
Broadway  and  Lucas  avenue.  The  second 
count  or  paragraph  is  predicated  upon  section 
1700  D  of  the  city  ordinance  (city  of  St 
Ciouis)  No.  21,113,  which  reads  as  follows: 
"Except  In  case  of  unavoidable  accident  or 
when  a  car  is  about  to  turn  in  according  to 
a  schedule  at  a  car  shed,  or  where  extra 
cars  are  required  to  run  temporarily  under 
exceptional  circumstances  to  a  particular 
point  for  the  accommodation  of  the  public  and 
are  plainly  placarded  to  the  effect,  every 
street  car  company  or  association  operating, 
•"anaglng,   controlling  or   running   any   line 


ef  ears,  sfaall  be  required  to  nm  each  of  Iti 
ears  that  may  be  carrying  one  or  more  pts- 
meagexm  to  the  end  of  the  entire  route,  and 
■ball  not  reqnire  any  passenger  to  alight 
from  any  one  of  its  cars  and  take  a  preceding 
or  snoceedlng  car  travding  over  the  same 
route  In  order  to  contlnne  to  his  or  her  des- 
tination. This  section  shall  not  be  so  cod- 
stmed  to  prohibit  the  reasonable  transfer  of 
passengers  from  one  Uoe  to  another,  or  from 
one  division  to  another,  at  any  reasonable 
point  from  which  said  lines  or  divisions  do 
not  continue  on  the  same  route;  but  no  such 
company  or  association  shall  under  any  exist- 
ing charter  or  franchise  establish  any  new 
route  or  routes  which  require  the  transfer 
of  passengers  to  another  car  In  order  to 
reach  any  point  accessible  without  a  trans- 
fer on  August  twenty-eighth,  ninteen  hundred 
and  two,  and  all  routes  as  then  operated  shall 
continue  to  be  operated  without  abridgment 
Provided  that  In  case  of  emergency,  such 
as  the  blocking  of  the  tracks  caused  by  con- 
flagrations or  under  similar  exigencies,  the 
cars  may  in  order  to  accommodate  public 
convenience,  temporarily  be  run  over  other 
tracks  until  the  r^ular  route  can  again  be 
covered ;  and  provided  further  that  such  com- 
panies or  associations  may  make  all  latrful 
changes  Ih  the  routes  when  public  convenience 
requires,  on  condition  that  the  proposed 
changes  first  received  the  written  approval 
and  sanction  of  the  Mayor,  President  of  the 
Council,  and  Street  Railway  Supervisor,  if 
there  be  one,  or  any  two  of  the  said  oflScials, 
and  said  written  approval  has  been  filed  witb 
the  Register.  And  provided  further  that  said 
written  approval  may  at  any  time  be  revolied 
by  any  two  of  the  officials  above  named,  and 
upon  such  revocation  of  such  approval  or 
sanction  as  aforesaid,  the  route  originallj 
existing  before  such  sanction  or  permit  shall 
forthwith  be  established,  subject  to  the  pro- 
visions of  this  ordinance." 

By  another  section  of  the  ordinance^  a  vio- 
lation of  section  1760  D  is  made  a  misde- 
meanor, punishable  by  a  fine  of  not  less  than 
$5  or  more  than  $500  "for  each  and  every 
offense  for  every  day  during  which  any  un- 
lawful order  or  schedule  remains  anrevolied.'' 
On  April  16, 1904,  defendant  operated  what  iJ 
designated  "the  Tower  Grove  Division"  of 
Its  street  railway  system,  from  a  point  in 
the  Bouthwestem  part  of  the  city  of  St 
Louis  to  its  eastern  terminus  at  Broadway  and 
Lucas  avenue  (Union  Market).  On  said  day, 
plaintiff  was  received  on  defendant's  car,  No- 
750,  of  the  Tower  Grove  division,  traveling 
east,  at  Twelfth  and  Market  streets,  Intend- 
ing to  go  to  Broadway  and  Lucas  avenue,  the 
eastern  terminus  of  the  car's  route.  When  the 
car  reached  Broadway  and  Olive  street  ^e 
conductor  Informed  the  passengers  that  the 
car  would  not  go  to  Broadway  and  Lucas  ave- 
nue, but  would  proceed  east  on  Olive  to 
Fourth  street  on  Fourth  to  Pine,  and  on  Pin* 
to  Sixth,  on  its  return  trip  to  the  south  ivest- 
ern  part  of  the  city,  and  requested  the  pu* 
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he  conductor  asked  him  to  take  a  transfer 
id  board  the  next  car,  which  he  refused  to 
>.  Plaintiff  was  not  Informed  that  he  would 
>t  be  carried  to  bis  destination  until  the 
ir  reached  Broadway,  and  stated  that  If  be 
id  known  the  car  was  not  going  to  bis  place 
!  destination  before  he  boarded  It  be  would 
&Te  waited  and  taken  another  car ;  that  his 
ire  of  five  cents  was  not  tendered  back  to 
Im. 

The  evidence  on  the  part  of  the  defendant 
lows  that  there  bad  been  a  delay  of  15  min- 
tes,  caused  by  a  "Jammed  switc^,"  resulting 
I  a  blockade  and  disarrangement  of  the  spa- 
ing of  the  cars  on  the  Hue.  The  superlntend- 
Qt  of  the  line  testified  that  In  order  to  re- 
tore  the  proper  spacing  of  the  cars,  and  to 
lake  up  the  time  lost  by  car.  No.  760,  caused 
y  the  blockade,  he  ordered  the  conductor  to 
lake  the  loop  at  Fourth  and  Pine  streets  in- 
tend of  Broadway  and  Lucas;  that,  by  do- 
ig  this,  the  car  would  gain  about  six  minutes 
me  on  its  return  trip  to  the  southwestern 
art  of  the  city.  On  motion  of  the  defendant, 
be  court  required  the  plaintifF  to  elect  upon 
rbich  of  tbe  two  counts  of  his  complaint  he 
rould  go  to  trial.  Plaintiff  excepted  to  this 
allng  of  the  court,  and  elected  to  proceed  on 
be  first  count  of  his  complaint 

1.  That  there  was  no  substantial  breach  of 
be  defendant's  contract  to  carry  plaintiff  to 
is  destination,  we  think  Is  clearly  shown  by 
Jnintlff's  own  evidence.  At  Broadway,  plaln- 
iff  was  offered  to  transfer  to  another  of  de- 
endant's  cars  (at  hand)  to  carry  him  to  bis 
lestination,  four  blocks  north  of  where  he 
^as.  The  mere  Inconvenience  to  plaintiff  of 
etting  off  one  car  to  take  passage  on  another 
o  be  carried  immediately  to  bis  destination 
ras  not  an  actionable  breach  of  defendant's 
cntract  to  carry  him;  and  we  approve  the 
Inding  of  the  court  on  this  count  of  plaln- 
ifTs  complaint. 

2.  All  the  evidence  plaintiff  had  to  sustain 
lis  action  on  tbe  second  count  was  heard 
cithont  objection.  In  this  state  of  the  case, 
be  question  presented  Is,  conceding  tbe  two 
rauses  of  action  were  propeijy  Joined  In  the 
lame  complaint,  and  that  the  court  erred  In 
•equlring  the  plaintiff  to  elect  upon  which  of 
lie  two  counts  he  would  proceed  to  trial,  was 
he  error  prejudicial?  It  was  not  prejudicial 
mless  the  evidence  shows,  or  tends  to  show, 
he  defendant  was  guilty  of  a  violation  of  the 
lectlon  of  the  ordinance  upon  which  the  sec- 
>nd  count  is  predicated.  Waiving  a  discus- 
lion  of  the  question  as  to  whether  or  not  a 
violation  of  the  ordinance  gave  a  right  of  ac- 
tion to  a  private  Individual,  we  think  the  evl- 
lence  falls  short  of  showing  a  violation  of  the 
srdlnance  on  the  occasion  complained  of.  The 
ordinance,  in  effect,  legalized  the  defendant's 
routing  of  its  cars  as  it  existed  on  August 
28,  1902,  and  provided  that  no  change  of  the 
routing  Fhould  be  thereafter  made  wlthoot  tba 


a  car  should  not  be  turned  from  its  establish- 
ed routing,  except  in  cases  of  unavoidable  ac- 
cident, or  when  it  was  about  to  be  turned  In 
according  to  schedule  at  a  car  shed.  The 
ordinance  does  not  attempt  to  take  away  from 
the  company  its  lawful  right  to  make  all  rea- 
sonable rules  and  regulations  for  the  conduct- 
ing of  its  business,  nor  to  specialize  all  and 
every  circumstance  under  which  a  car  might 
be  temporarily  turned  from  its  regular  route. 
Af!  shown  by  tbe  evidence,  it  was  necessary  to 
turn  tbe  car,  on  which  plaintiff  was  a  pas- 
senger, from  Its  regular  route,  for  the  purpose 
of  making  up  time  that  bad  been  unavoid- 
ably lost,  to  restore  It  to  its  schedule  time, 
and  to  give  it  the  nsnal  space  ahead  of  the 
car  that  was  following. 

We  think  this  was  not  only  a  reasonable 
diversion,  but  a  necessary  one,  for  tbe  accom- 
modation of  the  traveling  public,  and  was  in 
no  sense  a  violation  of  the  letter  or  spirit  of 
tbe  ordinance  relied  upon,  and  hence  afforded 
the  plaintiff  no  right  of  action ;  and  we  con- 
clude that  plaintiffs  evidence  failed  to  estab- 
lish a  right  of  action  on  either  count  of  the 
complaint,  and  affirm  the  Judgment  All  con- 
cur. 


DE  MAETT  v.  FIDELITY  STORAGE,  PACK- 
ING &  MOVING  CO. 

(St   Louis   Court  of  Appeals.    Missouri.    Oct 
16,  1906.) 

1,  Appeai/— Evidence — Review. 

Where,  at  the  close  of  plaintiff's  case,  de- 
fendant offered  an  instruction  in  the  nature  of 
a  demurrer  to  tbe  evidence  which  was  overruled, 
and  at  the  close  of  tbe  whole  case  defendant 
asked  an  instruction  that  tbe  jury  be  directed 
to  find  for  defendant,  which  was  likewise  over- 
ruled and  exception  duly  taken,  tbe  sufficiency 
of  the  evidence  taken  as  a  whole  to  sustain  a 
verdict  for  plaintiS  was  presented  for  review 
on  appeal. 

2.  Evidence— Weioht  and  Sufficienct. 

Where  plaintiff's  own  evidence  demon- 
strates that  the  alleged  fact  on  which  he  predi- 
cates a  risht  of  action  could  not  exist,  it  cannot 
be  said  that  the  testimony  of  one  of  the  wit- 
nesses that  such  fact  did  exist  was  any  substan- 
tial evidence  thereof. 
8.  Sauk— Intesences. 

In  an  action  for  death,  tbe  mere  concur- 
rence in  point  of  time  of  the  oupposed  alleged 
Injury,  and  the  fact  that  deceased  took  to  her 
bed  and  died  shortly  thereafter,  did  not  legit- 
imately give  rise  to  the  inference  tliat  the  death 
was  tbe  result  of  tbe  injury. 
4.  Highways  —  INJUBIBS  to   Pkdestbiahs  — 

Evidence. 

In  an  action  for  death  of  plaintiff's  intes- 
tate, evidence  held  insufficient  to  warrant  a 
SndinK  that  she  was  struck  in  the  left  side  by 
the  end  of  the  shaft  of  a  buggy  driven  by  de- 
fendant's servant  or  that  her  death  was  the 
proximate  result  of  Injuries  so  received,  and  not 
from  natural  causes. 

€k>ode,  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  John 
W.  McElhinney,  Judge. 
Action    by    Peter    De   Maet   against   tbe 
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Fidelity  Btonge,  Poeklns  ft  Morlnc  Om- 
pan7.  From  a  Jadgment  tor  plaintiff,  de- 
fendant appeala.    Bereraed. 

JejUbs  t>.  Howe,  for  appellant    John  A. 
Tilty.  for  respondent 

TITTMAN,  Special  Jndge.  After  statins 
that  defendant  Is  a  corporatloii,  organized 
under  the  laws  of  this  state,  that  Morgan 
street  and  Broadway  were,  and  are,  open 
public  thoroughfares  in  the  city  of  St 
Louis,  that  plaintiff  was  lawfully  wedded 
to  Predentia  De  Maet,  on  April  5.  1887,  and 
continued  to  live  with  her  as  ber  bostMnd 
until  the  date  of  her  death,  the  petition  al- 
leges: "Plaintiff  further  states  tliat  on  or 
about  the  4th  day  of  May,  1903,  while  plain- 
tiff's said  wife,  Predentia  De  Maet,  was 
walking  in  a  southwardly  direction  across 
said  Morgan  street  on,  or  near,  the  crossing 
00  the  west  line  of  said  Broadway,  one,  de- 
fendant's agent,  servant  and  employe  in 
c-harge  of  and  driving  its  horse'  and  buggy, 
carelessly,  negligently  and  unlawfully  drove 
Raid  horse  and  buggy  against  and  upon  said 
Predentia  De  Maet,  with  such  force  as  to 
throw  her  violently  to  the  ground,  causing  a 
great  and  sudden  shock  to  her  nervous  sys- 
tem, and  cutting,  bruising,  wounding  and 
Mcriously  internally  injuring  the  said  Pre- 
dentia De  Maet,  causing  her  to  become  sick 
and  sore,  and  from  the  effects  of  which  she 
Anally  on  or  about  the  20th  day  of  May, 
1JK).3,  died.  Plaintiff  further  states  that 
Predentia  De  Maet  was  at  all  of  said  times 
In  the  exercise  of  ordinary  care,  and  that 
tier  death  was  caused  by  defendant's  said 
servant's  negligent,  careless  and  unlawful 
acts  In  driving  said  horse  and  buggy  against 
nnd  upon  her  and  causing  the  said  injuries  as 
aforesaid."  Then  follow  allegations  of  dam- 
AKes  and  prayer  for  judgment.  The  answer 
to  the  petillon  is  as  follows:  "Now  comes 
the  defendant,  and,  for  its  answer  to  plain- 
tiff's petition  herein,  denies  each  and  every 
allegration  therein  made  and  contained.  Fur- 
tlicr  answering,  defendant  nays  that,  if 
Predentia  De  Maet  sustained  any  injuries, 
they  were  directly  and  proximately  caused 
by  her  own  carelessness  and  negligence,  in 
that  she  carelessly  and  negligently  walked 
Into  and  against  said  horse,  without  paying 
the  slightest  attention  to  where  she  was  go- 
ing. Further  answering,  defendant  says  that 
the  cause  of  the  death  of  Predentia  De  Maet 
was  due  to  fat  and  enlarged  thyroid  gland 
nnd  dogcncrntlon  of  the  heart,  liver  and  kid- 
neys, and  many  other  natural  causes  con- 
tributed thereto,  and  not  as  alleged.  Where- 
fore, having  fully  answered,  defendant  asks 
to  be  hence  discharged,  with  Its  costs."  A 
reply  was  filed,  denying  the  new  matter  in 
the  answer.  *A  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  thereon,  for  the 
plaintiff,  from  which,  after  an  unsuccessful 
motion  for  a  new  trial,  the  defendant  ap- 
-iaied  to  this  court 


At  tbe  claw  at  tbe  pbdntUTs  ok,  the  de- 
fendant offered  an  Instmctioa  In  Ute  natmc 
of  a  demurrer  to  tlie  evldenoe,  whidi  wu 
overmled.  An  instmcdon  offered  at  the  dose 
of  tbe  whole  case,  to  find  for  tbe  defendant, 
was  likewise  overruled.  Defmdant  baviiig 
dnly  preserred  the  point  it  becomes  nee- 
essary  to  review  tbe  evidence  taken  as  a 
wbola  Hilz  V.  RaUroad.  101  Mo.  36^  13  & 
W.  916:  Weber  v.  Railroad,  100  Ho.  194.  13 
8.  W.  804,  13  S.  W.  587,  7  I..  B.  A.  819.  18 
Am.  St  Rep.  SU;  Hlte  t.  Railroad.  130  He, 
loc  dt  141,  31  S.  W.  262,  32  8.  W.  33,  51 
Am.  St  Rep.  KSS. 

The  evidence  for  tbe  plaintiff  tends  to 
show  that  the  deceased  was  41  years  of  age. 
and  up  to  ilay  4,  1903.  was  apparently  a 
strong,  healthy  woman,  the  motber  of  eight 
dtildren  (four  living  and  four  dead);  that  on 
May  4th  she,  with  a  iMsket  on  her  arm.  ac- 
companied by  ber  eleven  year  old  daughter, 
stepped  off  tbe  sidewalk  on  Morgan  street 
In  tbe  city  of  St.  Lonls,  onto  tbe  pavement 
where  Morgan  street  intersects  Broadway, 
and  was  struck  in  tbe  left  side  by  the  end 
of  a  buggy  shaft  knocked  down,  and  injnred; 
that  she  and  her  daughter  were  then  taken 
into  the  buggy  by  the  driver  and  driven 
south  to  Market  street  where  tbey  took  a 
street  car  and  went  to  their  home  in  South 
St  Louis.  Tbe  plaintiff  testified  that  when 
he  went  home  on  May  4th.  after  his  day*! 
work  was  done,  he  found  his  wife  in  bed.< 
"wrong  in  ber  mind,"  unable  to  give  any  ac- 
count of  the  accident;  that  she  contlnned  in 
this,  condition,  and  on  May  16,  1903,  he  bad 
her  taken  to  St.  Anthony's  Hospital  at  Chip- 
pewa street  and  Grand  avenue,  where  she 
died  on  May  19tb ;  that  before  being  sent  to 
tbe  hospital,  she  was  treated  for  her  injuries 
by  Dr.  Coilasowitz.  Louis  Margulis,  the  on- 
ly witness  in  the  case  who  gave  any  testimony 
tending  to  show  that  the  deceased  was  mn 
into  or  struck  by  defendant's  buggy,  testified 
that  at  tbe  time  of  the  accident  he  waa 
sitting  on  a  truck  in  the  front  of  a  store, 
across  the  street  on  the  northeast  corner  ot 
Broadway  and  Morgan  streets,  from  which 
point  he  saw  the  accident;  that  when  de- 
ceased stepped  out  a  few  feet  from  the  north 
curb  on  Morgan  street,  tbe  buggy  came 
around  the  corner  going  west  on  a  full  trot, 
and  the  end  of  the  right  shaft  of  the  buggy 
struck  her  on  her  left  side,  and  she  fell  down 
on  her  hands  and  face  "all  crouched  up." 
and  the  buggy  had  to  be  backed  to  get  her 
out;  that  the  buggy  was  a  storm  buggy, 
with  all  the  curtains  down  except  the  front 
one,  and  was  coming  from  the  north  on 
Broadway  at  a  brisk  trot  This  witness  con- 
fessed that  be  signed  tbe  following  state- 
ment: "St  Louis,  Mo.,  June  22,  1903.  I,  Wil- 
liam Louis  Margulis,  state  before  0£Bcer 
Dlneen  that  I  witnessed  accident  at  north- 
west comer  of  Broadway  and  Morgan  on  May 
4tta,  1903,  at  11  or  11:15  a.  m.,  and  I  wit- 
nessed buggy  stop  for  street  car  going  south 
on  Broadway,  then  started  west  on  Morgan. 
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^tness  said  he  did  not  read  the  statement, 
tnd  signed  It  at  the  request  of  a  police  of- 
Icer,  for  the  protection  of  the  officer.  Two 
)olIce  officers  present  when  be  signed  the 
itatement  testified  that  be  read  it  and  knew 
ts  contents  when  he  signed  it.  liawrence 
k..  Stelnberger  testified  that  he  did  not  see 
he  accident,  but  beard  the  deceased  scream, 
tnd  looked  and  saw  ber  down  under  the  wheel 
if  the  buggy;  that  the  wheel  was  not  on 
ler,  but  she  was  down  under  the  wheel, 
'doubled  up,  more  on  her  right  than  on  ber 
eft  side,  and  with  her  face  downward"; 
hat  the  driver  backed  the  buggy,  and  she 
ras  assisted  to  ber  feet  and  Into  the  buggy, 
ind  she  and  her  daughter  were  taken  away 
)y  the  driver.  Emma  De  Maet,  the  daughter, 
estlfled  that  ber  mother  was  ahead  of  her, 
ind,  when  they  came  to  the  comer  of  Morgan 
itreet  and  Broadway,  as  her  mother  was 
valklng  across  the  street  a  buggy  came 
;long  at  a  fast  trot  and  knocked  her  down 
'by  the  wheel";  that  some  men  picked  her 
ip,  and  the  driver  took  them  to  Market  street, 
ave  her  mother  a  dime,  and  they  got  on 
he  street  car  and  went  home,  and  her  mother 
pent  to  bed;  that  her  mother  did  not  talk 
o  her  at  all  on  the  way  home.  On  cross- 
examination,  witness  stated  that  she  did 
lot  see  the  buggy  before  It  came  In  contact 
vlth  her  mother,  and  could  not  tell  whether 
ler  mother  walked  into  the  buggy,  or  the 
mggy  ran  into  her;  that  she  was  looking 
it  the  fish  market,  and  the  first  she  noticed 
ler  mother  was  down;  that  they  were  going 
0  take  a  car  and  go  home,  and  were  trying 
o  catch  a  car  that  had  Just  passed.  Edwin 
3.  Goebel,  the  attorney  who  brought  the 
;uit  but  afterwards  withdrew  from  it,  testl- 
led  that  be  sent  for  Charles  F.  Betts,  presi- 
lent  of  the  defendant  company,  to  come  to 
>Is  office,  and.  In  a  conversation  had  there 
rltb  Mr.  Betts,  the  latter  stated  that  Lawler, 
he  driver  of  the  buggy,  was  In  $he  employ 
if  the  company  on  May  4,  1903,  and  had 
)een  up  In  North  St.  Louis  on  that  day,  tak- 
ng  orders  and  giving  bids  to  people  for  the 
storage  of  their  goods,  and  was  on  his  way 
vest  on  Morgan  street  when  the  accident 
lappened,  and  that  the  horse  and  buggy  be- 
onged  to  the  company.  Dr.  Collasowitz 
estlfled  that  he  attended  the  deceased  pro- 
fessionally from  the  4th  to  the  16th  of  May, 
1903,  when  she  was  sent  to  the  hospital,  after 
vblch  be  did  not  again  see  ber;  that,  al- 
:hougb  he  tried  several  times  to  have  his 
)atlent  sit  up,  she  was  unable  to  do  so,  but 
'elt  faint;  that  she  could  not  sit  up,  and, 
f  she  was  not  supported,  she  fell  back  on 
ter  pillow;  that  at  times  she  seemed  to  be 
setter  and  at  times  she  was  worse,  her  con- 
iition  changing  from  day  to  day;  tiiat  be 
rlslted  ber  14  times,  found  no  lesions  on  the 
tjody  of  the  deceased — no  evidence  of  ex- 
ternal or  internal  physical  injuries.    He  fur- 
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injury  received  by  her,  he  thought  that  she 
probably  bad  hemorrhages  of  the  brain,  but 
could  not  give  an  opinion  whether  she  died 
of  shock  or  hemorrhages  alone. 

Charles  F.  Betts  testified,  for  defendant 
that  Ooebel'a  testimony.  In  regard  to  the 
conversation  with  him  at  his  office  (Ooebel's 
office)  was  wholly  untrue ;  that  Ooebel  called 
him  to  bis  office  and  tried  ti>  induce  him  to 
give  him  $75  to  drop  the  suit  but  he  told 
Ooebel  he  would  not  give  him  15  cents ;  that 
be  never  heard  of  the  accident  nntil  told  of 
it  by  CtoebeL  Witness  testified  that  while 
Lawler  was  lilred  by  the  company  by  the 
month,  he  was  not  at  work  for  the  company 
on  May  4,  1908 ;  that  there  was  a  strike  of 
the  teamsters  on  at  that  time  and  the  com- 
pany was  not  doing  any  business ;  that  Law- 
ler was  driving  the  horse  and  buggy  on  his 
own  private  business.  Both  the  secretary 
of  the  company  and  Lawler  testified  that, 
on  account  of  the  strike,  the  company  had 
no  teams  out  on  May  4th,  and  that  Lawler 
was  going  about  in  the  buggy  on  his  private 
business,  and  not  for  the  company.  Sev- 
eral witnesses  to  the  scene  testified  that  the 
shaft  of  the  buggy  did  not  touch  the  deceaned, 
but  she  ran  against  the  buggy  and  crouched 
down  between  the  wheels.  Lawler  testified 
that  be  was  driving  west  from  Fourth  street 
on  Morgan,  with  all  the  curtains  of  the  buggy 
up,  and,  when  he  reached  Broadway,  a  car 
was  going  south  and  he  stopped  until  it  pass- 
ed ;  that  he  then  drove  across  Broadway  in  a 
walk  and  was  on  Morgan  street  about  three 
feet  from  the  curb,  when  the  deceased  stepped 
down  "lively"  from  the  sidewalk  against  the 
front  wheel  of  the  buggy  and  crouched  down ; 
that  he  assisted  her  into  his  buggy  and  drove 
ber  and  her  daughter  to  Market  street  and 
would  have  driven  them  home,  but  the  de- 
ceased said  she  perferred  to  go  on  the  street 
car,  and  he  gave  ber  a  dime  to  pay  faru 
home;  ttiat  the  police  officer  present  asked 
her,  through  ber  daughter  (deceased  could 
not  speak  English),  If  she  was  burt  and  she 
said  that  she  was  not,  and,  when  asked  if 
she  wanted  Lawler  arrested,  she  said :  "No." 

Dr.  B.  H.  Grandwobl  testified  that  he  was 
an  autopsy  physician  In  the  coroner's  office  in 
May,  1903,  and  held  an  autopsy  on  Pre- 
dentia  De  Maet  for  the  coroner's  office,  in  the 
presence  of  Dr.  Dean,  the  attending  physician 
in  the  hospital.  In  regard  to  what  he  found, 
witness  testified  as  follows:  "I  found  a  me- 
dium-sized woman,  weighing  one  hundred  apd 
seventy-five  or  two  hundred  pounds.  Ex- 
amined her  very  carefully  for  signs  of  Injury 
or  Inflammation ;  that  Is,  on  the  external  sur- 
face of  the  body.  Saw  nothing  indicative  of 
anything  on  the  inspection  of  the  body ;  but, 
further  performing  the  autopsy,  I  first  ex- 
amined the  head  and  brain,  and  found  thick- 
eoing  of  the  membranes,  the  covering  of  the 
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brain  proper.  Tbat  1b  a  cbronlc  condition 
which  has  existed  for  some  time.  I  found 
nothing  else — ^no  fracture  of  the  skull,  no 
hemorrhage  of  any  Icind.  I  examined  the 
organs  of  the  necic,  and  I  found  an  enlarge- 
ment of  the  thyroid  gland.  Q.  Explain  to  the 
Jury  what  that  gland  is,  Doctor.  A.  It  is  the 
body  which  lies  on  either  side  of  the  neck 
alongside  of  the  windpipe.  In  a  normal,  heal- 
thy condition  it  is  so  small  it  cannot  be  felt, 
but  It  occasionally  becomes  the  seat  of  dis- 
ease, and,  in  this  Instance,  it  had  attained 
a  large  size,  so  tbat  the  neck  was  bulged 
out  On  cutting  this  open,  and  examining  It, 
I  found  It  was  degenerated.  There  were 
large  carities  in  It,  and  these  caTlties  were 
filled  with  a  glue-like  material,  what  we  call 
a  degeneration  of  the  gland.  Going  further 
downward,  I  examined  the  heart  and  lungs, 
and  I  found  that  there  was  a  bad  degenera- 
tion of  the  heart — that  there  was  a  filling  up 
of  one  lung  with  fiuld,  which  bas  occurred  in 
the  last  stages  of  life,  which  often  occurs  be- 
fore death,  what  is  called  edema  of  the  lungs. 
There  were  also  some  blood  spots  on  the  Inner 
lining  of  the  heart  An  examination  of  the 
intestines  showed  nothing  abnormal.  The 
examination  of  the  kidneys  showed  degenera- 
tion— a  chronic  fatty  degeneration.  Exami- 
nation of  the  liver  showed  a  fatty  liver ;  tbat 
is,  the  liver  was  filled  up  with  fat  There 
were  no  signs  of  Injury  either  in  the  chest  or 
In  the  abdomen,  no  hemorrhages,  no  broken 
ribs — nothing  to  Indicate  any  Injury  or  any 
violence.  The  examination  then  was  com- 
pleted by  examining  the  genito-urlnary  or- 
gans, the  uterus,  womb,  and  the  ovaries.  I 
found  a  chronic  inflammation  of  the  interior 
of  the  womb  and  also  a  degeneration  of  the 
ovaries.  The  spleen  was  slightly  enlarged. 
The  chronic  condition  of  the  membrane  of 
brain  thickening  probably  bad  the  same  cause 
which  had  caused  the  degeneration  of  the 
other  organs.  The  time  consumed  in  that 
thickening  was  a  long  time.  I  should  say  at 
least  six  months  or  over.  It  is  a  very  slow 
process,  and  takes  some  time  for  It  to  form. 
It  Is  a  condition  which  is  seen  In  senility. 
I  would  say  It  would  take  at  least  six  months 
or  a  year  for  a  condition  like  this  to  arise. 
There  are  a  variety  of  causes  tbat  might 
have  induced  this  condition.  Premature  age. 
She  might  have  bad  some  previous  disease, 
which  had  been  followed  by  chronic  inflamma- 
tory degeneration,  causing  this;  but  not  be- 
ing acquainted  with  her  previous  condition, 
I  can't  tell  the  cause  of  It  I  found  no  hem- 
orrhages of  the  brain.  A  physical  shock,  such 
as  you  are  speaking  of,  a  condition  whereby 
the  patient  sutTers  some  physical  violence 
without  any  laceration  of  the  body.  Is  caused 
by  jarring  of  the  nervous  system,  and,  if  It 
Is  sufficient  enough  to  produce  death,  death 
will  occur  in  the  first  24  or  48  hours,  because 
death  Is  produced  by  Jarring  of  the  vital 
centers  In  ^e  brain,  and  death  will  occur  very 


Bbortly  after  tbe  Injury;  bat  if  It  isn't  suf- 
ficient, the  patient  gets  well.    This  tbyrold 
gland   was  enlarged  on  either  side  of  tbe 
windpipe.     Tbe  enlargement  protruded  out 
like  that  say  about  half  an  Inch  further  for- 
ward.   Ton  could  hardly  see  the  lines  of  the 
neck.    It  was  a  chronic  condition.    In  order 
tbat  the  gland  should  enlarg^e  to  tbat  extent 
and  become  broken  down  and  filled  with  mat- 
ter like  this,  It  would  be  anywhere  from  a 
year   up.     Probably  bad  been  going  on  for 
several  years.     The  cause  of  death  in  this 
case  was  disease  of  the  thyroid  gland,  fatty 
degeneration  of  the  heart,  liver,  and  kidneys." 
Dr.  Dean  was  the  physician  at  tbe  hospital, 
and  witness  was  an  official  of  the  coroner  and 
had  nothing  whatever  to  do  with  tbe  case 
weights  of  dead  persons,  and,  on  cross-ex- 
outside  of  the  autopsy.    Witness  said  that  he 
had  bad  a  great  deal  of  experience  In  Judging 
amination,  testified  as  follows:    "These  par- 
ticular hemorrhages  were  small  spots   like 
you  might  compare  them  to  freckles  on  a 
man's  face,  only   they   were  blood  accumu- 
lations— small    escapements   of   blood   under 
tbe  lining  of  the  heart  and  Into  the  thyroid 
gland.     There   is  a   certain   amount   of  fat 
about  everybody's  heart,  but  the  fat  I  describe 
In  that  heart  is  not  a  layer  of  fat    There  Is 
a  small  amount  of  fat  covering  a  certain  part 
of  the  heart,  but  degeneration  of  fat  into  the 
heart  muscle  Is  where  the  wall  of  tbe  heart  be- 
comes filled  up  with  fat  globules,  and  loses 
Its  muscular  character.    Q.  What  do  you  say 
when  a  woman  who  bad  never  shown  any 
signs  of  ill  health — done  her  own  washing  for 
a  family  of  five  or  six,  and  showed  signs  of 
good  health — never  bad  tbe  attendance  of  a 
physician,  41  or  42  years  old,  was  struck  by 
a  horse  and  buggy  and  thrown  down  to  the 
ground,  to  tbe  pavement  granitoid  pavement 
taking  to  her  bed  after  she  arrived  home  on 
the  4th  day  of  May  and  never  able  to  leave 
her  bed  after  that,  was  in  a  semiconscious 
condition,  delirious  part  of  tbe  time,   rapid 
pulse  and  slow  pulse  alternating,  and  died 
on  the  19th  or  20th,  day  of  May,  what  would 
you  say  the  cause  of  her  death  was?     A.  I 
couldn't  say,  because  I  don't  believe  such  a 
case  could  exist."    On  re-dlrect  examination, 
witness  testified  tbat  In  answer  to  tbe  hypo- 
thetical  question  put  by   Judge  Talty,    he 
meant  to  say  that  be  did  not  believe,  where  a 
normal   Individual  who  was  struck   In  that 
manner  and   received  a  shock,   tbat   sbodc 
could  last  for  that  length  of  time — In  other 
words.  It  would  either  pass  away  or  cause 
death  before  that  length  of  time  would  elapse 
— ^tbat  "if  tbe  shock  received  was  sufficient  to 
cause  death,  the  patient  would  not   be  alt 
right  In  a  buggy,  get  out  and  take  a  street  car 
and  ride  two  or  three  dozen  blocks,  and  get 
off  the  street  car  and  walk  home.    The  shock 
is  supervised  by  the  symptoms  immediately. 
You  are  liable  to  get  hemorrhage  of  the  brain 
and  walk  around  then,  but  with  a  shock  you 
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Dr.  John  Dean  testified  that  he  was  a 
acticing  physician,  and  in  May  of  1903  had 
arge  of  St.  Anthony's  Hospital  and  at- 
Qded  Predentla  De  Maet.  "She  came  to  the 
opital  May  the  16th.  Do  not  remember  see- 
S  her  oftener  than  two  or  three  times,  but 
e  patient  came  in  and  complained  of  pain 

the  left  hypochondrium  region,  that  Is, 
St  in  the  left  side,  and  naturally  we  always 
t  a  history  with  all  the  cases  that  come  In 
e  hospital,  and  I  heard  she  had  been  In- 
red  by  a  carriage  or  buggy  of  some  kind, 
examined  the  side  very  carefully  and  the 
dy  and  bands  and  legs,  and,  in  fact,  ex- 
lined  her  entire  body,  and  found  no  signs 

any  acute  injury.  The  next  day  the  pulse 
ii8  very  much  Increased;  In  fact,  she  was 

a  moribund  condition.  The  large  thyroid 
and  was  absolutely  inactive.  Could  not 
ni  the  burial  permit,  because  I  could  not 
id  any  connection  with  what  caused  her 
rath.  Was  present  at  the  morgue  and  found 
lite  a  number  of  conditions,  either  one  of 
hlch  was  sufficient  to  cause  her  death, 
le  condition  of  the  thyroid  gland  was  much 

you  would  find  in  a  malignant  thyroid, 
le  muscles  of  the  heart  would  Indicate  heart 
ilure,  but  I  am  not  so  certain  about  that 
le  had  also  an  atheromatic  condition  (thlck- 
Ing  In  the  blood  vessels).  It  Is  what  they 
11  cirrhosis.  Either  of  three  conditions 
imed  were  sufficient  to  have  caused  her 
ath.  My  opinion  Is  that  she  died  possibly 
rough  a  malignant  condition  of  the  thyroid 
find — an  exophthalmic  goiter.  If  she  had 
ed  from  the  shock,  she  would  have  died 
ortly  after  the  time  she  received  the  shock, 
id  a  lesion  which  Is  sufficient  to  produce 
nnection  with  shock  would  show  Itself  on 
■St  mortem.  There  was  no  hemorrhage  tn 
e  brain  whatever."  On  cross-examination, 
itness  testified  that  he  was  not  very  well 
>le  to  diagnose  the  case  without  getting  the 
roner's  office  to  assist  him,  and  did  not 
low  at  the  time  that  the  enlarged  gland 
id  anything  to  do  with  her  death ;  that  he 
nt  for  the  coroner  to  ascertain  the  cause 

her  death;  that  she  complained  of  pain 
I  the  left  side  Just  below  the  ribs ;  that  she 
IS  not  delirious  the  first  day,  but  was  more 

less  so  on  the  second  day;  that  she  did 
>t  complain  of  pain  in  the  back  of  her  head. 
The  foregoing  is  substantially  the  evidence 

the  case,  and  from  it  I  am  forced  to  the 
nrluslon  that  it  shows  no  right  of  recovery 
1  the  part  of  the  plaintiff,  either  taking 
aintlff's  evidence  alone  or  supplementing  it 
r  that  of  the  defendant,  and  that,  hence,  the 
istructlons  hereinbefore  referred  to  should 
ive  been  given.  As  before  stated,  plaintitl'a 
Itness  Margulis  Is  the  only  witness  In  the 
ise  who  gave  any  testimony  tending  to  show 
lat  the  defendant's  buggy  struck  the  de- 
i^ased  at  all,  while,  on  the  other  hand,  the 
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the  buggy.  But  Margulis'  testimony  is  to 
the  eftect  that,  when  deceased  had  stepped 
out  a  few  feet  on  Morgan  street,  the  horse 
and  buggy  going  at  a  full  trot,  a  brisk  trot, 
the  end  of  the  shaft  struck  the  deceased  in 
her  left  side  with  sufficient  force  to  knock 
her  down  on  the  granite  street.  The  testi- 
mony of  all  of  the  physicians,  for  plaintiff 
and  defendant,  is  to  the  effect  that  there  were 
absolutely  no  lesions  to  be  found  on  the  body, 
absolutely  no  evldenc«s  of  external  or  Intern- 
al physical  violence.  It  is,  to  my  mind,  simply 
Incredible,  against  all  conuuon  human  ex- 
perience, against  all  physical  facts,  that  the 
end  of  a  shaft  attached  to  a  buggy,  drawn 
by  a  horse,  going  at  a  full,  brisk  trot,  should 
strike  a  woman  In  the  left  side,  with  force 
sufficient  to  throw  her  on  a  granite  paved 
street,  and  with  force  sufficient,  as  plaintiff 
claims,  to  cause  her  death,  and  yet  not  leave 
on  the  body  the  slightest  sign  of  violence. 
Such  testimony  should  be  disregarded  by  both 
courts  and  Juries,  and  no  probative  force 
should  be  given  to  it  Payne  v.  Chicago  & 
Alton  K.  R.  Co.,  136  Mo.  562,  38  S.  W.  308; 
Nugent  V.  Kauffmann  Milling  Co.,  131  Mo.  211, 
33  S.  W.  428;  Weltmer  v.  Bishop,  171  Mo., 
loc.  clt.  116,  71  S.  W.  167,  65  L.  R.  A.  584. 
As  plaintiff's  own  evidence  demonstrates  that 
the  allied  fact  upon  which  be  predicates  his 
right  of  action  could  not  exist,  it  cannot  be 
said  that  the  testimony  of  one  of  the  wit- 
nesses that  such  fact  does  exist  is  any  sub- 
stantial evidence  thereof.  Deane  v.  Transit 
Co.,  192  Mo.  575,  91  S.  W.  505. 

Again,  the  mere  concurrence  in  time  of  two 
facts,  as  In  this  case,  the  supposed  alleged 
Injury,  and  that  deceased  took  to  her  bed 
shortly  thereafter,  does  not  legitimately  give 
rise  to  the  inference  that  one  is  the  result  of 
the  other.  It  is  at  most  a  bare  conjecture 
(Smillie  V.  St.  Bernard  Dollar  Store,  47  Mo. 
App.  406),  and  plaintiff's  expert  witness.  Dr. 
CoUasowitz,  does  not  make  out  plaintiff's  case 
In  that  respect.  He  frankly  states  that  he 
does  not  know  what  caused  the  death  of 
Predentla  De  Maet,  and,  In  light  of  the  de- 
velopments from  the  subsequent  autopsy 
made  of  the  body  of  the  deceased,  it  is  not  at 
all  surprising  that  he  does  not  He  gave  it 
as  bis  opinion,  based  upon  hypothetical  facts 
of  which  he  had  no  knowledge,  that  the  de- 
ceased came  to  her  death  either  by  reason  of 
a  shock  or  hemorrhages  of  the  brain,  either 
the  result,  however,  of  the  alleged  and  sup- 
posed physical  injury.  The  opinion,  being 
hypothetical,  must  stand  or  fall  with  the  ex- 
istence of  the  facts  upon  which  It  is  pred- 
icated, and,  as  the  matter  assumed  was  not 
true  or  did  not  exist  the  opinion  Is  worthless. 
Smart  v.  Kansas  City,  91  Mo.  App.  586. 

Moreover,  the  autopsy  demonstrated  to  a 
certainty  that  there  were  no  hemorrhages  of 
the  brain,  and  the  testimony  Is  uncontradlct- 
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ed  tbat,  if  the  deceased  bad  received  a  sho<^ 
from  rach  an  injnry  aa  alleged  and  claimed, 
sufficient  to  have  caused  her  death,  she  conld 
not  bare  lived  from  the  4th  to  the  19th  of 
May,  a  period  of  15  .days,  but  mnst,  if  fatal, 
have  succumbed  within  a  period  of  48  hours, 
at  the  utmost,  after  tbe  receipt  of  the  in- 
juries. The  physical  facts,  also  developed 
by  tbe  autopsy,  conclusively  show  tbat  tbe 
deceased  did  not  come  to  her  death  by  any 
injury  or  shock  she  may  have  received  on 
tbe  4th  of  May,  1903.  Tbat  autopsy  show- 
ed, beyond  question,  tliat  deceased  was 
afflicted  with  at  least  three  chronic  diseases, 
of  long  standing,  either  one  of  which  was 
sufflclent  to  cause  her  death.  Even  assuming 
tbat  deceased  was  struck  by  defendant's 
buggy,  and  tbat  tbe  Injury  received  might 
hare  been  sufflclent  to  cause  her  death,  wblch 
I  do  not  believe,  tbe  record  here  presents  a 
case  where  death  may  have  resulted  from 
either  of  four  causes,  for  one  of  which,  and 
not  for  tbe  others,  the  defendant  would  be 
liable.  In  sucb  case,  plaintiff  mnst  show 
with  reasonable  certainty,  that  the  cause  for 
which  defendant  is  liable  produced  tbe  re- 
sult, and,  if  the  evidence  leaves  it  to  conjec- 
ture, the  plaintiff  must  fall.  Smart  v.  Kansas 
City,  91  Mo.  App.  686;  Breen  v.  St.  Louis 
Cooperage  Co.,  60  Mo.  App.  202;  Searles  v. 
Railroad,  101  N.  Y.  661,  6  N.  E.  66. 

Based  upon  tbe  same  assumption,  and  al- 
lowing to  the  limit  the  rule  of  legitimate  in- 
ference of  consequences  following  an  Injury, 
tbe  most  tbat  can  be  said  for  tbe  plaintiff  is 
tbat  tbe  whole  evidence  taken  together  shows 
that  death  resulted  either  from  the  injury 
received  from  tbe  buggy,  or  from  one  of  three 
chronic  diseases  of  long  standing,  but  wblch 
of  these  conditions  was  tbe  cause  can  only  be 
a  matter  of  conjecture. 

For  tbe  foregoing  reasons,  in  my  opinion, 
tbe  Judgment  of  the  lower  court  should  be 
reversed. 

BLAND,  P.  J.,  concurs. 

OOODE,  J.  (dissenting).  Part  of  the  testi- 
mony which  seems  to  me  to  present  a  case 
for  the  Jury  is  as  follows: 

The  daughter  of  tbe  deceased,  who  was 
with  her  when  tbe  accident  occurred,  swore: 
"Q.  When  you  came  up  to  the  crossing  at 
Broadway,  tbe  west  crossing  of  Morgan 
street,  at  Broadway,  was  she  (the  mother) 
ahead  of  you  or  you  ahead  of  her?  A.  She 
was  abead  of  me.  Q.  Now,  what  happened 
there?  A.  She  was  walking  across  the 
street  and  a  buggy  came  in  a  pretty  fast 
trot  and  knocked  ber  over.    Q.  What  did  tbe 


driver  do  before  be  struck  ber,  If  anytbingi 
A.  No,  sir.  •  •  •  Q.  Ton  didn't  see  the 
buggy  until  it  came  in  contact  with  yonx 
mother?  A.  No,  sir.  Q.  Wbere  was  your 
mother  when  you  saw  the  buggy  in  contact 
with  ber?  A.  She  was  going  across  tbe  side- 
walk, and  the  buggy  knocked  her  down.  Q. 
Where  was  she,  and  where  was  tbe  buggy, 
when  you  first  saw  tbe  buggy?  A.  It  was  a 
little  distance  from  tbe  sidewalk.  Q.  And 
wbere  was  she?  A.  Sbe  was  a  little  ways 
from  the  sidewalk  too." 

Tlie  physician  who  attoided  on  plalntilT 
after  ber  injury  gave  this  testimony:  "Q. 
What  do  you  say  was  tbe  cause  of  ber  death? 
A.  Well,  I  couldn't  determine  any  lesion  on 
ber  body.  From  my  observation  of  her  1 
must  be  of  tbe  -  opinion  that  she  died  aa  a 
result  of  shock  wblch  she  received  by  being 
struck.  Q.  By  being  struck  with  this  iiorse 
and  buggy?  A.  Tea,  sir.  Q.  What  was  ber 
condition — sbe  was  weak?  A.  She  was  not 
able  to  be  up.  Q.  Not  able  to  be  up?  A. 
No,  sir.  Q.  How  did  sbe  evidence  sbe  wasn't 
able  to  be  up?  What  were  tbe  symptoms. 
Doctor?  A.  Well,  as  soon  as  she  would  sit 
up — I  tried  to  have  ber  sit  up  a  few  times, 
and  she  felt  faint,  she  couldn't  sit  up,  and 
fell — if  sbe  wasn't  supported,  sbe  fell  right 
back  on  her  pillow.  Q.  Was  tbat  ber  con- 
dition from  tbat  time,  the  4th  day  of  Hay, 
until  tbe  16tb,  when  you  sent  her  to  the  bos- 
pi  tal?  A.  Yes,  sir.  •  •  •  Q.  If  a  woman 
was  knocked  down  by  a  shaft  bitting  ber  in 
tbe  side  on  a  horse  going  in  a  brisk  trot, 
would  there  be  any  evidence  of  it?  A.  Of 
what?  Q.  Have  any  physical  signs?  A. 
Not  necessarily.  Q.  You  think  that  could  be 
done  without  even  bruising  tlie  skin?  A.  Yes- 
tbat  could  be  done,  in  my  opinion.  Q.  With- 
out leaving  any  blue  places  or  any  evidence 
of  it  whatever?  A.  Yes,  sir.  Q.  That  can 
be  done?  A.  Yes,  sir.  Q.  That  is  your  opin- 
ion about  it?  A.  Tbat  is  my  opinion.  •  •  • 
Q.  Then  tbe  hemorrhage  of  tbe  brain  that 
you  speak  about  would  be  tbe  result  of  phys- 
ical violence?  A.  Yes,  sir.  Q.  And  not  from 
the  nervous  shock?  A.  No,  sir.  Q.  Did  you 
find  any  evidence  on  the  head  of  physical 
violence?  A.  Only  tbat  sbe  complained  of 
pain  In  tbe  ba<^  of  ber  head.  *  *  *  Q. 
And  tliey  are  brought  about,  too,  by  shodc, 
such  as  being  run  into  as  this  woman  was 
— ^by  being  run  into  by  a  horse  and  buggy  as 
this  woman  was — shocked?  A.  Well,  I  do 
not  think  tbat  shock  would  produce  a  hem- 
orrhage. Q.  Well,  being  strudc  by  a  horse 
or  shaft  of  a  buggy — ^thrown  down  on  tba 
ground?  A.  That  might  produce  hemor- 
rhages ;  yes,  In  my  i^tinlon." 
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lapreme  Court  of  Tennessee.    Oct.  20,  1906.) 

CaKRIKBS— BUX     OF     IiADIRO — ^TBAN8TE»— 

Effect. 

Where  the  sellers  of  hay  drew  sight  drafts 
1  the  buyers,  payable  to  themselves,  and  at- 
:ohed  each  of  the  drafts  to  a  bill  of  lading, 
1(1  transferred  them  to  a  bank,  this  did  not 
tnstitnte  a  sale  of  the  haT  to  tlie  bank,  so  as 
>  render  it  liable  for  breacn  of  the  original  con- 
act  of  sale  in  that  the  hay  was  of  an  inferior 
lality. 

Banks  and  Banking — Nationai.  Bakk»- 
Powers  and  Liabilities. 

Under  Kev.  St.  U.  S.  8  5136  tU.  8.  Comp. 
L  1901,  p.  3455],  prescribing  the  powers  of 
itional  banks,  anthorlzing  them  to  take  per- 
inal  property  as  security  for  loans  or  for  bills 
I  exchange  purchased  by  them,  bat  not  to  deal 

I  merchandise  of  any  kind,  the  fact  that  the 
ansfer  to  a  national  bank  of  bills  of  lading 
rtached  to  drafts  on  a  purchaser  of  hay 
mounted  to  a  sale  of  the  hay  would  not  entitle 
le  final  purchaser  to  recover  from  the  bank 
ir  deficiency  in  the  quality  of  the  hay,  since 
le  transaction  would  be  ultra  vires. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
exit.  Dig.  Banks  and  Banking,  S  990.] 

Cakbiebs— Biixs  or  Lading— Indobsement 
or  Dbajtb— Effect. 

Where  drafts  of  a  seller  of  hay  were  at- 
iched  to  bills  of  lading  and  transferred  to  a 
ntional  bank,  the  fact  that  the  bank  indorsed 

II  but  three  of  them  with  a  statement  that  it 
as  not  responsible  for  the  quantity,  quality, 
r  delivery  of  the  goods  covered  by  the  bills  of 
iding.  does  not  render  It  liable  for  deficiency 
1  auality  of  the  goods  covered  by  the  three  bills 
t  lading,  the  indorsement  being  mere  anrplus- 
ge. 

Appeal  from  Chancery  Court,  Knox  Conn- 
r;  Joseph  W.  Sneed,  Chancellor. 

Action  by  Lewis  Leonhardt  &  Co.  against 
7.  H.  Small  &  Co.  and  others.  From  a 
ocrne  in  favor  of  complainants,  defendants 
ppcal.    Reversed  and  rendered. 

Shields,  Cates  &  Monntcastle,  for  appel- 
ints.    Jno.  W.  Green,  for  appellee. 

WILKES,  J.  The  complainants,  Lewis 
rconhardt  &  Co.,  brongbt  this  suit  against 
V.  H.  Small  ft  Co.,  of  Evanavllle,  IndL,  the 
"ourth  Nationai  Bank  of  Cincinnati,  Ohio, 
nd  the  Mechanics'  National  Bank  of  Knox- 
llle,  Tenn.,  to  recover  the  siim  of  $300  dam- 
ges  for  the  breach  of  a  contract  which  com- 
lalnants  made  with  W.  H.  Small  &  Co.  to 
nrchase  from  them  10  car  loads  of  No.  1 
imothy  hay.  The  facts  reported  by  the 
!ourt  of  Chancery  Appeals  are  as  follows: 

The  complainants,  Lewis  Leonhardt  ft  Co., 
vho  reside  In  Knoxvilie,  Tenn.,  contracted 
0  buy  from  W.  H.  Small  ft  Co.,  who  reside 
it  Evansvllle,  Ind..  10  car  loads  of  No.  1 
imothy  hay  at  $15  per  ton  f.  o.  b.  cars  at 
Cnoxvllle.  W.  H.  Small  ft  Co.  shipped  10 
ar  loads  of  timothy  hay  to  Knoxvilie  on 
•ills  of  lading  issued  to  their  own  order. 
They  drew  sight  drafts  on  Lewis  Leonhardt 
b  Co.,  payable  to  themselves,  and  attached 
me  of  said  bills  of  lading  to  each  of  said 
Ir&fts.    They  sold  all  of  said  drafts  to  the 


bank  to  the  Fonrtb  National  Bank  of  Cin- 
cinnati, Ohio,  and  by  it  to  the  Mechanics' 
National  Bank  of  Knoxvilie,  Tenn.,  for  full 
valne  and  in  the  due  course  of  trade.  The 
Mechanics'  National  Bank  presented  the 
drafts  to  Lewis  Leonhardt  ft  Co.  for  accept- 
ance and  payment,  and  they  accepted  and 
paid  them  all,  and  the  drafts  were  delivered 
to  them. 

When  Lewis  Leonhardt  ft  Co.  unloaded 
the  bay  they  discovered  that  it  was  not  No. 
1  timothy  hay,  and  that  it  was  worth  $300 
less  than  the  hay  they  had  contracted  to  buy. 
Thereupon  they  brought  this  suit  and  attach- 
ed the  money  that  they  had  paid  to  the 
Mechanics'  National  Bank  on  the  drafts. 
They  charged  that  the  money  belonged  to 
W.  H.  Small  ft  Co.,  and  the  Fourth  National 
Bank  of  Cincinnati,  the  Mechanics'  National 
Bank  of  Knoxvilie,  and  W.  H.  Small  &  Co., 
were  all  liable  to  them  for  the  breach  of 
the  contract  by  W.  H.  Small  ft  Co.  to  ship 
them  No.  1  timothy  hay,  and  they  prayed 
for  a  decree  against  all  of  the  defeadants 
for  said  sum  of  $300.  The  Court  of  Chan- 
cery Appeals  finds  as  a  fact  that  the  money 
attached  did  not  belong  to  W.  H.  Small  ft 
Co.,  but  that  it  belonged  to  the  Mechanics* 
National  Bank  when  it  was  attached.  Small 
ft  Co.  never  entered  their  appearance  to  this 
suit,  and  are  not  before  the  court.  The  com- 
plainants do  not  ask  for  a  decree  against 
them. 

The  chancery  court  and  the  Court  of  Chan- 
cery Appeals  have  both  rendered  decrees 
against  the  Fourth  National  Bank  of  Cin- 
cinnati and  the  Mechanics'  National  Bank 
of  Knoxvilie  for  $300  damages  and  costs, 
and  the  cause  is  now  before  this  court  upon 
defendants'  appeal  and  assignments  of  error 
to  the  decree  of  the  Court  of  Chancery  Ap- 
peals. 

The  theory  of  complainants,  which  was 
adopted  by  the  lower  courts,  is  that  when 
the  defendant  banks  purchased  said  drafts 
they  l>ecame  the  owners  of  the  hay,  and  re- 
sponsible for  the  performance  of  Small  ft 
Ook's  contract  for  Its  sale  as  to  quality,  quan- 
tity, and  delivery,  and  are  liable  for  dam- 
ages to  the  purchaser  for  Small  ft  Co.'s 
breach  of  the  contract  in  any  of  said  re- 
spects, although  the  drafts  were  negotiable, 
and  said  banks  are  innocent  purchasers 
thereof,  and  on  presentation  to  the  drawees, 
Lewis  Leonhardt  ft  Co.,  they  unconditionally 
accepted  and  paid  drafts. 

Complainants'  contention  is  supported  by 
the  cases  of  Landa  v.  Lattln  Bros.,  19  Tex. 
Civ.  App.  246,  46  S.  W.  48;  Finch  v.  Gregg, 
126  N.  C.  176,  36  8.  B.  251,  49  L.  R.  A.  679 ; 
and  J.  C.  Haas  ft  Co.  ▼.  Citizens'  National 
Bank,  Supreme  Court  of  Alabama,  reported  in 
39  South.  129,  1  L.  R.  A.  (N.  S.)  242 ;  Searles 
y.  Smith  Grain  Co.   (Miss.)   82  South.  287. 
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'  The  case  of  Finch  t.  Gregg,  126  N.  C  176, 
35  8.  E.  251,  49  L.  R.  A.  679,  did  not  meet 
the  approTal  of  the  annotatora  of  that  valu- 
able set  of  reports,  and  many  cases  are 
cited  to  show  that  the  rule  laid  down  In  the 
case  Is  unsound  and  out  of  line  with  the 
great  weight  of  authority,  and  he  concludes 
his  notes  and  criticism  as  follows: 

"From  these  cases,  all  of  which  hold  that 
after  a  draft  attached  to  a  bill  of  lading 
Is  accepted  the  consignee  becomes  absolute- 
ly liable  on  the  acceptance,  and  that  after 
payment  thereon  Is  made  he  cannot  recover 
it  back,  notwithstanding  any  failure  of  con- 
sideration between  him  and  the  drawer. 
It  would  seem  that  the  decision  In  the  main 
case,  and  In  Landa  v.  Lattin  Bros.,  19  Tex. 
Civ.  App.  246,  46  S.  W.  48,  were  based  on 
a  wrong  principle,  and  that.  If  the  right 
principle  had  been  considered,  the  decisions 
must  have  been  different 

The  American  &  English  Encyclopedia  of 
Law,  citing  many  cases  in  support  thereof, 
lays  down  the  true  rule  in  these  words : 

"The  payee  of  a  bill  of  exchange  occu- 
pies in  relation  to  the  acceptor  the  position 
of  a  bona  flde  bolder,  and,  therefore,  be- 
tween the  payee  and  acceptor,  no  want, 
failure,  or  other  defect  of  consideration  ex- 
isting l)etween  the  drawer  and  the  acceptor, 
can  be  shown. 

"And  this  is  true  although  the  drawee  has 
been  induced  to  accept  the  bill  by  means  of  a 
fraud,  such  as  attaching  thereto  a  forged 
or  fraudulently  altered  security  or  bill  of 
lading." 

See  4  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
198,  109,  and  authorities  there  cited. 

In  the  case  of  Christian  J.  Hoffmnn  et  al. 
V.  National  City  Bank  of  Milwaukee,  12 
Wall.  (U.  S.)  181,  20  L.  Ed.  366,  the  Supreme 
Court  of  the  United  States,  speaking  upon 
this  subject,  said: 

"Where  bills  of  exchange  were  drawn, 
accompanied  with  forged  bills  of  lading,  and 
were  discounted  by  a  bank,  and  subsequently 
accepted  and  paid  by  the  acceptors,  they 
cannot  recover  back  from  the  bank  the  mon- 
ey paid  by  them,  on  the  ground  of  the  for- 
gery of  the  bills  of  lading,  of  which  the  bank 
was  Ignorant  at  the  time  of  their  discount 

"Proof  that  the  bills  of  lading  were  for- 
geries could  not  operate  to  discharge  the  lia- 
bility of  the  acceptors  to  pay  the  amounts 
to  the  payees  or  their  indorsees,  where  the 
payees  were  ignorant  holders,  having  paid 
value  for  the  same  in  the  usual  course  of 
business. 

"It  is  immaterial.  In  that  regard,  whether 
the  bills  were  accepted  while  in  the  hands 
of  the  drawer  and  at  bis  request,  or  whether 
they  bad  passed  into  the  hands  of  the  payee 
before  acceptance,  and  were  accepted  at  bis 
request" 

In  the  case  of  Goetz  v.  Bank  of  Kansas 
City,  119  U.'  S.  651,  7  Sup.  Ct  318,  30  L.  Ed. 
515,  a  bank  discounted  several  drafts  with 
bills  of  lading  attached.    The  consignee,  af- 


ter accepting  and  paying  several  of  the 
drafts,  discovered  that  the  bills  of  lading 
were  forged,  whereupon  he  refused  to  pay 
one  draft  which  he  had  accepted,  and  sued 
to  recover  the  amount  of  the  drafts  which 
be  bad  paid.  The  court  held  that  the  tMnk 
did  not,  by  discounting  the  drafts  or  by  In- 
dorsing the  invoices  accompanying  the  bills 
of  lading  "for  collection,"  guaranty  the  gen- 
uineness of  the  bills  of  lading,  and  that  Its 
right  to  recover  on  the  acceptances  was  not 
defeated  by  the  mere  failure  to  Inquire  Into 
the  consideration  of  the  drafts  because  o( 
rumors  or  general  reputation  as  to  the  bod 
character  of  the  drawer.  Speaking  dlrectl/ 
upon  the  question  involved  in  the  case  at 
bar,  the  Supreme  Court  of  the  United  States 
said: 

"A  bank  in  discounting  commercial  paper 
does  not  guaranty  the  genuineness  of  a  docs- 
ment  attached  to  it  as  collateral  security. 
Bills  of  lading  attached  to  drafts  dra^rn 
as  in  the  present  case  are  merely  security 
for  tbe  payment  of  the  drafts.  The  indorse- 
ment by  the  bank  on  the  invoices  accompany- 
ing some  of  the  bills  for  collection'  created 
no  responsibility  on  the  part  of  the  bank; 
It  implied  no  guaranty  that  the  bills  of  lad- 
ing were  genuine ;  it  Imported  nothing  more 
than  that  tbe  goods,  which  the  bills  of  lading 
stated  had  been  shipped,  were  to  be  held 
for  the  payment  of  tbe  drafts,  If  the  drafts 
were  not  paid  by  the  drawees,  and  that  tlie 
bank  transferred  them  only  for  that  purpose. 
If  the  drafts  should  be  paid,  the  drawees 
were  to  take  the  goods.  To  hold  such  in- 
dorsement to  be  a  warranty  would  create 
great  embarrassment  in  tbe  use  of  bills  of 
lading  as  collateral  to  commercial  pap<>r 
against  which  they  are  drawn."  119  U.  S. 
555.   556.   7   Sup.   Ct  320  (30   L.  Ed.  515). 

The  latest  case  upon  tbe  subject  Is  that  of 
Tolerton  &  Stetson  Co.  v.  Angio-Caiifomi* 
Bank,  by  the  Supreme  Court  of  Iowa.  This 
case  repudiates  the  doctrine  laid  down  In 
the  cases  of  Landa  v.  Lattin  Bros.,  19  Tex. 
Civ.  App.  246,  46  S.  W.  48,  and  Finch  t. 
Gregg,  120  N.  C.  176,  35  8.  E.  251,  49  L.  B. 
A.  679,  relied  upon  by  the  complainants  la 
the  case  at  bar,  and  reaffirms  the  long-es- 
tablished doctrine  insisted  upon  by  defend- 
ants. The  facts  in  the  Iowa  case  are  almost 
identical  with  the  facts  in  the  case  at  bar, 
and  in  discussing  the  Texas  and  North  Caro- 
lina cases,  tbe  Supreme  Court  of  Iowa  said: 

"These  decisions  proceed  upon  tbe  theory 
that  the  assignee  stands  in  all  respects  In  the 
shoes  of  the  assignor,  and  to  this  broad 
doctrine  we  cannot  agree.  While  the  rights 
of  such  an  assignee  are  to  l>e  measured  by 
those  of  the  assignor,  his  liability  is  not 
necessarily  the  same,    •    •    • 

"Tbe  rule  of  tbe  Landa  Case  is  founded 
on  the  thought  that  the  transfer  of  tbe 
draft  and  bill  of  lading  to  the  bank  amounted 
to  a  sale  of  tbe  goods,  and  tliat  tbe  bank 
as  a  purchaser  undertook  to  deliver  the  goods 
and  carry  out  the  canneries  comfiany'B  con- 
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srant  that  any  warranty  was  made.  We  do 
at  tbiuk,  even  as  the  proposlton  ia  thus  stat- 
1,  tbe  premises  Justify  the  conclusion;  but 
le  premises  are  not  correct  The  transac- 
on  between  the  canneries  company  and  de- 
mdant  was  not,  and  could  not  be,  a  sale  of 
le  goods,  for  they  had  already  been  sold  to 
laintiflF,  and  it  was  tbe  Intention  of  all  par- 
es tbat  such  sale  to  plaintitT  should  be  con- 
immated  by  delivery.  What  was  In  fact 
one  by  the  assignment  of  tbe  draft  and  bill 
r  lading  was  to  transfer  to  tbe  bank  tbe 
anneries  company's  right  to  the  price,  and 
>  give  It  the  possession  of  tbe  goods  as 
ecurlty.  Manifestly,  while  the  bank  could 
}Uect  no  more  than  its  assignor  would  have 
een  entitled  to,  tbe  character  of  Its  engage- 
lent  was  not  such  as  to  Impose  upon  it  any 
lability  to  the  buyer  wbicb  it  did  not  ex- 
ressly  assume^    •    •    • 

"I'he  two  cases  cited  stand  alone  in  bold- 
rtg  tbe  purchaser  of  a  draft  with  bill  of 
adlng  attached  liable  on  A  warranty  made 
y  the  assignor,  and  tbe  line  of  reasoning 
lursued  to  reach  this  conclusion  is  so  at 
arlance  with  well-established  principles  of 
aw  that  we  decline  to  accept  tbe  rule  they 
nnounce. 

"If  there  is  any  liability  on  defendant's 
>art  to  plaintitT,  it  must  be  on  the  ground 
bat  It  has  received  money  which  it  cannot 
■qultably  retain.  The  canneries  company 
»nld  have  collected  only  the  price  of  tbe 
;ood8,  less  the  damages  for  breach  of  war- 
■anty.  More  than  this  has  been  paid  to 
lefendant.  If  plaintiff  has  any  standing 
jere,  it  is  to  recover  this  excess  paid,  on 
:he  theory  just  stated.  But  the  draft  given 
:lie  bank  was  negotiable,  and  It  is  a  well-es- 
tablished rule  of  law  that,  after  the  bolder  of 
1  negotiable  draft  with  bill  of  lading  attached 
lias  secured  an  acceptance  of  such  draft  from 
tbe  drawee  and  consignee,  be  Is  unaffected 
by  any  equities  originally  existing  between 
such  consignee  and  the  seller  of  the  goods. 
In  such  a  case  the  liability  of  tbe  drawee 
becomes  fixed  to  the  payee.  Arpin  v.  Owens, 
140  Mass.  144,  3  N.  E.  25;  Floumoy  v.  First 
Nat.  Bank,  78  Ga.  222,  2  8.  E.  547;  Nowak 
v.  Excelsior  Stone  Co.,  78  111.  307;  Law  v. 
Brlnker,  6  Colo.  555;  Hays  v.  Hatborn,  74 
N.  T.  486;  Shafer  v.  Bronenberg,  42  Ind. 
80;    Randolph,  Com.  Paper,  1876." 

"It  is  said  in  tbe  first  of  these  cases: 
The  payee  of  an  accepted  bill  holds  the  same 
relation  to  tbe  acceptor  that  an  indorsee  of 
a  note  holds  to  the  maker.'  Under  this 
rule,  the  plaintiff,  after  an  acceptance  of  the 
draft,  could  not  have  set  up  against  the 
bank  any  claim  for  breach  of  warranty  made 
by  tbe  canneries  company,  and.  If  this  is  tbe 
effect  of  an  acceptance,  It  certainly  is  of  a 
payaent" 

"There  was  no  matter  of  mutual  mistake 
In  this  transaction  between  plaintiff  and  de- 
fendant   The  latter  bad  a  right  as  against 


between  plaintiff   and   tbe   drawer   of  the 
draft"    84  N.  W.  930,  50  L.  R.  A.  779-780. 

In  the  cases  relied  upon  by  the  complain- 
ants and  followed  by  the  Court  of  Chancery 
Appeals,  the  courts  of  the  states  of  Texas, 
North  Carolina,  and  Alabama  failed  to  recog- 
nize and  apply  the  well-settled  principles  of 
commercial  law  laid  down  id  the  foregoing 
authorities.  They  erroneously  assumed  that 
the  purchase  of  a  draft  with  a  bill  of  lading 
attached  was  a  purchase  of  the  goods  repre- 
sented by  tbe  bill  of  lading,  and  that  a  pre- 
sentation of  tbe  draft  for  payment  was  a 
contract  by  the  bank  to  sell  the  goods  to 
tbe  drawee,  when,  as  a  matter  of  fact  tbe 
goods  had  already  been  sold  by  tbe  drawer 
to  tbe  drawee,  and,  as  a  matter  of  law,  the 
bill  of  lading  and  goods  only  passed  as  col- 
lateral security  for  tbe  draft  which  was  the 
only  thing  the  bank  bought. 

Furthermore,  tbe  rule  laid  down  by  tbe 
Supreme  Court  of  tbe  United  States  In  tbe 
case  of  Goetz  v.  Bank  of  Kansas  City,  supra, 
is  necessarily  the  law  in  the  case  at  bar,  for 
another  reason  than  tbat  given  In  tbe  fore- 
going authorities.  If  tbe  sale  of  the  drafts 
was  in  fact  a  sale  outright  of  tbe  bills  of 
lading  and  in  legal  effect  a  sale  of  the  bay 
to  the  defendant  Banks,  as  held  in  tbe  cas^ 
of  Landa  v.  Lattin  Bros..  19  Tex.  246,  46 
8.  W.  48,  and  in  Finch  v.  Gregg.  126  N.  O. 
176,  35  S.  E.  251,  49  L.  R.  A.  679,  then  tbe 
entire  transaction  was  ultra  vires,  and  no 
obligation  arising  therefrom  could  be  en- 
forced against  the  banks.  National  banks 
may  take  personal  property  as  security  for 
loans,  or  as  security  for  bills  of  exchange 
purchased  by  them,  but  national  banks  have 
no  power  whatever  to  deal  In  merchandise 
of  any  kind,  or  In  stocks  or  bonds.  Section 
5136,  Rev.  St  U.  S.  [U.  S.  Comp,  St  1901, 
p.  3455];  Bank  v.  Kennedy,  167  U.  S.  365, 
17  Sup.  Ct  831,  42  L.  Ed.  198;  Bank  v.  Haw- 
kins, 174  U.  S.  366,  19  Sup.  Ct  739,  43  L. 
Ed.  1007. 

Tbe  complainants  are  insisting  tbat  the 
banks  by  purchasing  tbe  drafts  with  the 
bills  of  lading  attached,  agreed  in  turn  to  sell 
to  the  complainants  10  car  loads  of  No.  1 
timothy  hay,  and  that  each  of  the  banks 
~  have  in  turn  breajhed  the  contract  of  sale 
by  delivering  an  Inferior  grade  of  bay,  and 
complainants  are  seeking  to  recover  damages 
for  the  breach  of  the  contracts.  Hence  this 
suit  is  obviously  for  the  enforcement  of  the 
ultra  vires  contracts  alleged  to  have  been 
made  by  the  banks. 

It  was  expressly  held  In  the  federal  cases 
above  cited,  and  has.been  held  by  this  court 
In  the  case  of  Marble  Co.  v.  Harvey,  92  Tenn. 
115,  20  S.  W.  427,  18  Ia  B.  A.  252,  36  Am. 
St  Rep.  71,  that  no  suit  can  be  maintained 
by  either  party  In  the  furtherance  or  aflBrm- 
ance  of  an  ultra  vires  contract — not  even  by 
a  party  who  has  fully  executed  the  contract 
on  his  part     "Such  Illegal  contracts,"  say 
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large  part  of  the  commercial  business  of 
tbe  conntry  la  carried  on  tlirougb  tbe  medlnm 
of  drafts,  and  that  the  immense  crops  of  the 
South  and  West  are  marketed  under  contracts 
to  draw  for  tbe  purchhse  price  with  bills 
of  lading  attached.  If  tbe  courts  shall  adopt 
tbe  rule  Insisted  upon  by  tbe  complainants, 
and  enforced  by  tbe  decree  of  tbe  Court  of 
Chancery  Appeals,  It  will  result  in  destroying 
this  convenient  method  of  handling,  moving, 
and  paying  for  the  crops  of  tbe  country,  for 
tbe  banks  will  necessarily  be  compelled  to  re- 
fuse to  buy  drafts  with  bills  of  lading  at- 
tached, or  to  handle  them  as  collateral  se- 
curity or  otherwise.  Banks  have  neither  the 
time  nor  the  facilities  to  Investigate  tbe 
genuineness  of  bills  of  lading,  or  the  con- 
tracts made  between  their  customers  with 
parties  residing  In  otber  states,  and  to  bold 
them  responsible  for  the  frauds  and  mistakes 
of  shippers  would  utterly  destroy  the  nego- 
tiability of  drafts  with  bills  of  lading  a^ 
tached. 

Tbe  case  of  Haas  v.  Citizens'  Bank,  supra, 
has  also  been  adversely  commented  on  by 
tbe  annotators  of  the  L.  R.  A.  reports,  in  an 
exhaustive   note,    citing   many    authorities. 

With  all  due  deference  to  the  ability  and 
standing  of  the  courts  of  Alabama,  Texas, 
and  North  Carolina,  which  have  been  cited 
and  relied  upon,  we  are  of  opinion  that  the 
rule  which  they  announce  is  unsound  and  con- 
trary to  tbe  otherwise  unbroken  weight  of 
authority. 

They  proceed  upon  tbe  .incorrect  theory 
that  tbe  bill  of  lading  so  vests  the  property 
In  the  Indorsing  banks  that  they  are  substi- 
tuted to  all  tbe  liabilities  of  the  original 
drawer,  and  are  the  absolute  owners  of  tbe 
property,  while  the  true  rule  is  that  the  In- 
dorsing banks  hold  tbe  bills  of  lading  simply 
as  collateral  to  secure  the  drafts  drawn 
against  them,  but  they  are  not  the  guarantors 
of  the  quantity  or  quiailty  of  the  goods  ship- 
ped under  the  bill  of  lading.  That  is  a  mat- 
ter between  the  drawer  and  drawee. 

There  is  nothing  In  this  holding  contrary 
to  the  case  of  Ochs  v.  Price,  6  Heisk.  (Tenn.) 
484,  488,  nor  National  Bank  v.  Merchants' 
Bank,  91  U.  S.  82,  98,  23  L.  Ed.  208. 

It  Is  Insisted  for  complainants  that  all ' 
but  three  of  the  drafts  were  stamped  by  the 
BvansvIUe  bank,  which  cashed  them  first 
and  took  tbe  bills  of  lading,  witb  this  In- 
dorsement: "This  bank  hereby  notifies  all 
concerned  that  It  is  not  responsible,  either 
as  principal  or  agent,  for  tbe  quantity,  quali- 
ty or  delivery  of  tbe  goods  covered  by  the 
bills  of  lading  attached  to  this  draft.  [Signed] 
Citizens'  National  Bank."  And  the  argument 
is  made  that,  because  three  of  the  drafts 
were  not  thus  Indorsed,  It  was  the  Intention 
of  tbe  parties  that,  as  to  these  three  drafts, 
a  different  rule  should  apply;  and  that  the 
holders  or  purchasers  of  these  drafts  would 
be  guarantors  of  quality,  quantity,  and  de- 


uTttivB  impiieuiy  aaia:  we  wui  oe  responsi- 
ble for  defects  in  the  bay  covered  by  tbese 
three  drafts,  but  not  that  covered  by  tbe 
other  drafts." 

We  think  that  tliia  contenttcm  is  not  soond. 

The  indorsement  was  surplusage,  and  on- 
der  it  tbe  bank  was  In  no  better  coodithm 
than  if  it  bad  not  been  made. 

We  cannot  infer  that  tbe  bank  Intoided 
to  render  Itself  liable  tor  tbe  three  drafts 
by  falling  to  stamp  tbe  restrictive  IndotM- 
ment  on  them.  For  all  we  can  know,  tb^ 
were  overlooked.  But,  however  that  may  be, 
they  were  put  In  circulation  withoat  aay 
Bgreemait  or  contract  that  a  purchaser  would 
be  liable  for  the  goods,  and  we  must  give 
them  tbe  same  status  as  any  otber  draft  of 
like  character. 

We  are  of  opinion  that  there  are  errors 
In  the  decrees  of  the  chancellor  and  of  tbe 
Court  of  Chancery  Appeals,  and  they  are 
reversed,  at  complainants'  cost. 

Proper  decree  will  be  entered  disposing  of 
the  fund  attached,  if  still  held. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  Mc- 
CUTCHEN. 

(Supreme  Court  of  Arkansas.    Oct.  8,  1906.) 

1.  JoDoiiERT— Res  Jttoicata. 

Where  a  railroad  company  constructed  an 
embankment  alone  the  side  of,  but  not  across,  a 
ditcb,  Arough  which  surface  water  drained  from 
plaintilrg  land,  and  the  ditch  was  closed  asd 
the  flow  obstructed  by  the  negligenoe  of  the  rail- 
road company  in  failing  to  prevent  dirt  falling 
from  tbe  embankment  into  the  ditch,  a  judg- 
ment in  an  action  for  such  obstruction  was  not 
a  bar  to  a  subsequent  action  for  injury  caused 
by  a  subsequent  filling  of  the  ditch. 

[Bid.  Note.— For  cases  in  point,  see  vol.  30. 
Cent.  Dig.  Judgment,  if  1119,  1120.] 

2.  LixrrATioN    of    Actions  —  Accbu&l  of 
Cause  op  Action. 

Where  a  railroad  company  constructed  an 
embankment  along  the  side  of  a  ditch,  which 
was  obstructed  b^  the  falling  of  dirt  from  tM 
embankment,  limitations  did  not  run  against  an 
action  for  damaRes  caused  thereby  from  the 
time  of  the  building  of  the  embankment,  but 
from  the  time  of  the  obstruction  of  the  ditcb  bj 
the  falling  of  tbe  dirt. 

[Ed.  Note. — For  cases  in  point,  see  voL  33. 
Cent  Big.  Limitation  of  Actions,  {  S05.] 

3.  Evidence— Matkbialitt. 

Where  a  lessee  of  a  railroad  was  bound, 
independent  of  the  lease,  to  keep  a  drain  by  the 
side  of  its  right  of  way  embankment  open,  the 
provisions  of  the  lease  with  reference  to  the  les- 
see's duties  in  that  regard  were  immaterial  i& 
an  action  for  its  failure  to  perform  such  dnt;. 
[Ed.  Note. — For  cases  in  point,  see  voL  20. 
Cent.  Dig., Evidence,  §  424.] 

Hill,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  St.  Frandt 
County;  H.  N.  Hntton,  Judge. 

Action  by  James  McCutctaen  against  tb» 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. From  a  Judgment  In  favor  Of  plain- 
tiff, defendant  appeals.    Afbmed. 
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E.  B.  Pierce  and  T.  S.  Buzbee,  for  appel- 
lant   J.  M.  Preifett,  for  ap];>ellee. 

Mcculloch,  J.  Tbe  plaintiff,  James  Mc- 
Cntchen,  Is  tbe  owner  of  a  tract  of  land  In 
St  Frauds  county  across  which  runs  the 
line  of  railroad  now  operated  by  tbe  defend- 
ant, Chicago,  Rock  Island  &  Pacific  Railway 
Company,  as  lessee  of  the  Choctaw,  Oklaho- 
ma &  Gulf  Railroad  Company,  and  he  sues 
to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  flooding  of  the  land  with 
water  which  prevented,  during  the  year  1904, 
the  cultivation  of  a  crop.  He  alleges  in  his 
complaint  that  the  railroad  company,  in 
raising  its  roadbed  during  the  year  1901, 
constructed  an  embankment  which  obstruct- 
ed a  ditch  draining  tbe  surface  water  from 
plaintiff's  land  and  that  "because  of  tbe  fail- 
ure of  tbe  defendant  to  keep  open  the  said 
ditch,  the  water  at  that  point  collects  and 
stands  on  plaintiff's  land,  and  so  did  collect 
and  stand  on  It  during  tbe  crop  season  of 
1904  as  to  overflow  six  acres  of  it  and  pre- 
vent plaintiff  from  cultivating  it  or  from 
using  it  for  any  purpose."  It  appears  from 
the  evidence  that  tbe  railroad  company,  in 
raising  Its  roadbed  for  a  sidetrack,  obstruct- 
ed the  ditch  so  that  it  would  not  convey  the 
water  from  plaintifTs  land,  and  allowed  tbe 
water  to  accumulate  on  the  land  and  prevent 
the  making  of  a  crop.  Tbe  railroad  was  not 
constructed  across  tbe  ditch,  but  a  sidetrack 
was  raised  so  close  to  it  that  the  dirt  slides 
off  the  embankment  Into  tbe  ditch.  The  rail- 
road company  caused  tbe  ditch  to  be  opened 
up  several  times,  but  allowed  it  to  fill  np 
again  with  dirt  from  tbe  embankment  Tbe 
plaintiff  planted  com  on  tbe  land  In  the 
spring  of  1904,  and,  when  tbe  corn  was  about 
waist  high,  it  was  flooded  with  water  and 
ruined  by  reason  of  the  obstruction  of  the 
dltcb.  This  action  was  commenced  March 
8,  1905,  and  the  defendant  introduced  in  evi- 
dence, and  pleaded  in  bar  of  this  action,  tbe 
record  In  an  action  commenced  on  February 
28,  1904,  by  the  plaintiff  against  the  Oboe- 
taw,  Oklahoma  &  Gulf  Railroad  Company  to 
recover  damages  for  flooding  of  the  same 
tract  of  land  by  reason  of  obstructing  tbe 
dltcb  in  question.  The  complaint  in  the  for- 
mer action  contains  substantially  the  same 
allegations  as  the  complaint  In  the  present 
case,  and  the  record  shows  that  there  was  a 
Judgment  by  consent  of  parties  rendered  on 
September  9,  1904,  In  favor  of  this  plaintiff 
for  the  sum  of  |50  damages.  The  defendant 
also  pleaded  the  statute  of  limitation  against 
plaintifTs  right  of  recovery.  Tbe  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
$36,  damages.  Judgment  was  rendered  ac- 
cordingly, and  tbe  defendant  appealed. 

It  Is  contended  by  appellant  that  tbe  build- 
ing of  tbe  embankment,  and  consequent  ob- 
struction of  tbe  ditch,  was  a  permanent  In- 
Jury  to  plaintiff's  land,  as  defined  by  this 
court  in  Railway  Co.  v.  Anderson,  62  Ark. 
SCO,  85  S.  W.  791;  that  tbe  Judgment  in  tbe 


former  action  Is  a  bar  to  further  recovery; 
and  that  the  obstruction  to  the  ditch  having 
been  caused  more  than  three  years  before 
the  commencement  of  this  action,  the  same 
is  barred  by  limitation.  In  tbe  Anderson 
Case  Just  cited,  the  railroad  was  constructed 
across  a  natural  ditch  or  dralnway,  and  tbe 
railway  company  subsequently  caused  a  tres- 
tle to  be  closed  up  and  the  drainage  stopped, 
and  the  court  held  that  the  obstruction  con- 
stituted a  permanent  injury  and  that  tbe 
statute  of  limitations  began  to  run  against  an 
action  for  damages  from  the  time  the  trestle 
was  dosed.  In  St  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Biggs,  52  Ark.  240,  12  S.  W.  331,  6  L.  R.  A. 
804,  20  Am.  St  Rep.  174,  tbe  court  said: 
"Whenever  tbe  nuisance  Is  of  a  permanent 
character,  and  its  construction  and  continu- 
ance are  necessarily  an  injury,  the  damage 
is  original,  and  it  may  be  at  once  fully  com- 
pensated. In  such  case  the  statute  of  limi- 
tations begins  to  run  upon  the  construction 
of  the  nuisance.  •  *  •  But,  when  such 
structure  is  permanent  in  its  character,  and 
its  construction  and  continuance  are  not  nec- 
essarily Injurious,  but  may  or  may  not  be  so, 
the  injury  to  be  compensated  In  a  suit  is  only 
the  damage  which  has  happened,  and  there 
may  be  as  many  successive  recoveries  as 
there  are  successive  injuries."  The  same 
doctrine  was  applied  to  a  similar  state  of 
facts  In  Railway  Co.  v.  Cook,  57  Ark.  887, 
21  S.  W.  1066,  and  in  Railway  Co.  v.  Ste- 
phens, 72  Ark.  127,  78  8.  W.  766.  The  dis- 
tinction between  the  Anderson  Case  and  those 
last  cited  is  that  in  tbe  former  there  was  a 
complete  obstruction  of  the  dralnway,  thus 
creating  a  permanent  obstruction  which  nec- 
essarily caused  a  permanent  injury,  whilst  In 
the  latter  there  was  only  a  partial  obstruc- 
tion which  rendered  the  dralnway  Insufficient 
at  times,  and  made  the  future  injury  depend- 
ent upon  tbe  seasons  and  the  quantity  of 
rainfall.  This  distinction  in  pointed  out  and 
observed  in  tbe  recent  case  of  Railway  Co.  v. 
Morris  (Ark.)  89  8.  W.  846.  Now  tbe  testi- 
mony Id  the  case  at  bar  does  not  establish  a 
permanent  obstructiqn.  Tbe  embankment 
was  not  built  across  tbe  dltcb,  dosing  it  up 
as  in  tbe  Anderson  Case.  Tbe  filling  In  of  tbe 
ditch  was  caused  by  dirt  sliding  into  tbe 
ditch  from  the  embankment  from  time  to 
time,  and  the  negligence  of  tbe  employes  of 
tbe  company  In  falling  to  clean  it  out  This 
could  easily  have  been  done,  and  this  omis- 
sion cannot  be  regarded  as  a  permanent  In- 
Jury  to  the  land.  In  tbe  case  of  Baker  v.  Al- 
len, 66  Ark.  271,  50  8.  W.  611,  74  Am.  St 
Rep.  83,  where  damages  were  sought  to  be 
recovered  for  an  alleged  permanent  Injury  to 
land  from  the  building  of  an  embankment 
less  than  two  feet  high  to  prevent  the  pas- 
sage of  surface  water,  the  court  said :  "When 
we  consider  tbe  ease  with  wliicb  this  small 
embankment  could  be  opened  or  closed,  and 
also  the  purpose  of  tbe  tenant  in  closing  the 
same,  it  seems  clear  that  the  act  of  such 
tenant  did  not  constitute  a  permanent  Injury 
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to  plaloturs  land.  *  *  *  As  the  levee 
conld  easUy  be  opened,  and  sncb  prospective 
Injury  avoided,  it  would  be  unjust,  as  well  as 
unreasonable,  under  such  circumstances,  to 
presume  conclusively  tbat  the  nuisance  would 
be  continual  and  tbe  Injury  made  per- 
manent" 

For  still  another  reason  we  think  tbat  the 
Injury  complained  of  In  this  case  cannot  be 
regarded  as  permanent  so  that  full  compensa- 
tion can  and  must  be  had  in  one  suit.  It 
was  caused,  not  by  any  wrongful  act  of  tbe 
railroad  company  In  building  an  embank- 
ment across  the  ditcb  and  thus  closing  it  up, 
but  the  injury  resulted  from  a  negligent  fail- 
ure to  open  the  ditch  when  obstructed  by  an 
accumulation  of  dirt  wbicb  was  allowed  to 
fall  In  from  the  embankment.  It  would 
be  unjust  to  presume  tbat  the  negligence  will 
continue,  to  tbe  permanent  injury  of  the  land, 
and  the  owner  may  recover  for  each  succes- 
sive injury  sustained.  We  are  therefore  of 
the  opinion  that  the  right  of  action  for  the 
injury  complained  of  was  not  barred  either 
by  tbe  statute  of  limitations  or  by  the  judg- 
ment In  the  former  action. 

Error  of  the  court  is  also  assigned  In  per- 
mitting tbe  plaintiff  to  read  In  evidence  tbe 
contract  for  lease  of  tbe  railroad  between 
defendant  and  the  Cboctaw,  Oklahoma  & 
Gulf  Railroad  Company.  It  was  the  duty  of 
the  defendant  as  lessee  and  operator  of  the 
road  to  keep  the  dralnway  open.  So  the  pro- 
visions of  the  contract  were  Immaterial  to 
the  issue,  and  the  Introduction  of  the  con- 
tract in  evidence  was  harmless. 

Judgment  affirmed. 

HILL,  C.  J.  (dissenting).  McCntchen  tes- 
tified that  the  railroad  company  filled  up  the 
ditch  in  1901,  and  that  it  had  ever  since  been 
obstructed  by  the  filling  up  at  that  time  when 
an  embankment  of  the  railroad  was  raised. 
Read,  who  gave  testimony  more  favorable  to 
appellee  than  his  own,  says :  "I  was  able  to 
keep  the  ditch  open  until  they  raised  the 
sidetrack.  The  company  has  opened  it  two 
or  three  times  since.  The  first  big  rain,  it 
slides  off  from  the  dump  and  fills  It  up." 
This  shows  that  the  ditch  was  filled  up  over 
three  years  before  this  ^ult  was  filed;  that 
the  act  creating  the  obstruction  was  then 
done;  and,  despite  repeated  opening  of  the 
ditch,  the  construction  of  the  embankment  In 
1901  causes,  from  its  nature  and  manner,  tbe 
obstruction  to  remain  In  the  ditch.  The 
cases  of  Railway  v.  Biggs,  62  Ark.  240,  12 
S.  W.  331,  0  L.  R.  A.  804,  20  Am.  St.  Rep. 
174,  Railway  v.  Yarbrough,  56  Ark.  611,  20 
S.  W.  515,  Railway  v.  Cook,  57  Ark.  387, 
21  S.  W.  1066,  Railway  v.  Anderson,  62  Ark. 
360,  35  S.  W.  791,  and  Railway  v.  Morris 
(Ark.)  89  S.  W.  846,  settle  the  cause  of  ac- 
tion as  one  created  by  the  obstruction  in 
1901,  and  consequently  was  barred  when  this 
action  was  brought. 

Appellee,  under  a  complaint  which  was 
sufficient  to  have  recovered  for  all  prospec- 


tive, as  well  as  present,  damage  to  his  land, 
took  a  judgment  by  consent  for  $50.  Tbii 
barred  another  action  for  the  same  cause. 

The  action  should  be  reversed,  and  dl*- 
missed. 


BOYSON  V.  FBINK. 
(Supreme  Court  of  Arkansas.    Oct.  IS,  190&) 

1,  Bbokebs — Commissions— Wbek  Easred. 

A  broker  employed  to  procure  a  purcbasn, 
must,  to  recover  big  commission,  furnish  a  cus- 
tomer able  and  willing  to  comply  with  the  pro- 
posed sale. 

[Ed.  Note.— For  cases  in  point,  see  toL  i, 
Cent   Dig.  Brokers,   fS  75-81.] 

2.  Saus. 

A  contract  employing  a  broker  to  procurp  t 
purchaser  of  land,  stipulated  that  no  part  of  the 
commission  should  be  paid  until  a  third  of  the 
price  was  paid,  when  one-half  of  the  commission 
should  become  due,  and  the  remainder  when  one- 
half  of  the  purchase  price  was  paid.  The  broker 
procured  a  purchaser  who  entered  into  a  con- 
tract of  purchase  with  the  owner,  and  executed 
notes  for  the  price,  which  he  failed  to  pay.  and 
the  owner  surrendered  them  in  payment  of  » 
specified  sum.  Held,  that  if  tbe  notes  were  sood 
when  taken  for  so  much  as  would  earn  the  brok- 
er's commission  or  part  of  it,  and  tbe  owner 
could  have  enforced  their  collection,  be  could 
not  avoid  liability  for  the  commission,  while  if 
the  sum  accepted  by  him,  on  surrenderini;  the 
notes,  was  accepted  in  good  faith  as  a  settlement 
of  an  uncollectable  debt,  the  broker  could  not 
recover. 

Appeal  from  Circuit  Court  Arkansas  Conn- 
ty;  George  M.  Chapllne,  Judge. 

Action  by  L.  M.  Frlnk  against  A.  Bojson. 
From  a  judgment  for  plalntifT.  defendant 
appeals.     Beversed  and  remanded. 

Boyson  was  a  real  estate  dealer  and  en- 
gaged Frlnk  to  work  for  bim  in  the  sales  of 
laud.  A  written  contract  existed  between 
them,  the  pertinent  part  of  it  being  as  fol- 
lows: "Mr.  L.  M.  Frlnk.  Colfax,  III.  Hereby 
confirming  your  appointment  as  agent  for 
the  sale  of  my  lands  In  Arkansas,  I  agree  to 
pay  you  a  commission  of  seventy-five  (7J) 
cents  per  acre  for  every  acre  of  land  sold 
by  me  to  customers  sent  or  brought  by  yon 
or  your  subagents,  said  commission  to  be 
pnld  you,  one-balf  when  one-third  of  p^^ 
chase  price  has  been  paid,  the  other  one-half 
of  said  commission  whenever  one-balf  of 
the  purchase  price  has  been  paid  In  cash  to 
me."  Frlnk  brought  F.  S.  Hall  to  the  pur- 
chase of  a  tract  of  801  acres  of  laud  In 
Prairie  county.  Ark.,  at  $16.25  per  acre.  Hall 
concluded  the  contract  with  an  authorlwd 
agent  of  appellant.  The  terms  of  sale  were 
a  payment  of  $215  In  10  days  evidenced  by 
a  note,  and  the  payment  of  two  other  defe^ 
red  notes  of  $3,250  each.  Hall  failed  to  par 
any  of  the  notes,  and,  about  six  months 
after  the  contract,  a  friend  of  his,  an  at- 
torney, compromised  the  matter  with  appel- 
lant by  paying  $1,000,  and  receiving  baci 
Hall's  notes.  Frlnk  sued  Boyson  for  Ui 
commission  at  75  cents  per  acre,  $600.75. 
There  was  evidence  tending  to  prove  that 
Hall  sold  out  all  his  holdings  at  bla  home, 
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and  went  to  parts  nnknown;  that  Boyson 
made  diligent  efforta  to  And  him  and  to 
find  property  of  hla  out  of  which  the  notes 
could  be  collected,  and  was  unable  to  do  so, 
and  expended  considerable  sums  In  these 
efforts,  and  accepted  the  $1,000  as  reimburse- 
ment for  losses  and  expenditures  caused  by 
Hall's  breach  of  contract.  On  the  other 
hand,  there  was  evidence  tending  to  prove 
that  Hall  bad  a  stock  farm  near  Cropsey, 
III.,  of  considerable  value,  stocked  wtih  a 
quantity  of  grain  and  live  stock  which  might 
have  been  subjected  to  the  payment  of  the 
notes  if  the  matter  of  their  collection  bad 
been  promptly  attended  to;  and  that  Boyson 
had  knowledge  of  these  facts.  The  court 
gave  these  instructions:  "(1)  If  you  believe 
from  the  evidence  that  the  plaintiff,  under 
the  contract,  sold  the  800  acres  of  land  to 
Mr.  Hall,  and  the  notes  were  accepted  by 
the  defendant  and  that  subsequently  the 
defendant,  without  the  knowledge  of  the 
plaintiff,  and  without  the  consent  of  the 
plaintiff,  surrendered  the  notes  to  the  pur- 
chaser, and  received  from  the  purchaser 
$1,000  and  canceled  said  contract  of  pur- 
chase, the  defendant  In  doing  so  made  him- 
self liable  to  the  plaintiff,  as  much  so,  as 
if  he  had  made  the  deed  to  the  purchaser, 
and  received  payment  in  full  for  said  land. 
(2)  If  you  find  from  the  evidence  in  this 
case,  that  this  contract  was  canceled,  and 
$1,000  received  by  the  defendant  in  this 
case,  then  the  plaintiff  in  this  salt  would  be 
entitled  to  recover  amount  sued  for,  and 
your  verdict  would  be  for  the  plaintiff." 
The  court  refused  this  instruction  asked  by 
appellant:  "If  yon  find  from  the  evidence 
that  the  defendant,  A.  Boyson,  held  himself 
at  all  times  ready  to  perform  bis  part  of 
the  contract,  and  the  sale  was  not  consum- 
mated through  no  fault  of  bis,  but  was  the 
fault  of  the  purchaser,  furnished  by  the 
plaintiff  herein,  plaintiff  would  not  l>e  en- 
titled to  recover,  and  you  will  find  for  the 
defendant"  Frlnk  recovered  the  full  amount 
of  commission  sued  for,  and  Boyson  ap- 
pealed. 

J.  li.  Ingram  and  Jno.  F.  Park,  for  ap- 
pellant   Pettit  ft  Pettit  for  appellee. 

Hllili,  O.  J.  (after  stating  the  facts).  It 
1b  the  duty  of  the  broker  to  furnish  a  cus- 
tomer able  and  willing  to  comply  with  the 
proposed  sale  before  he  is  entitled  to  com- 
mission when  the  commission  Is  conditioned 
on  payment  of  price.  Rapalje  on  Real  Es- 
tate Brokers,  ||  61,  62.  To  be  sure  that 
his  purchasers  were  responsible  Boyson  stip- 
ulated in  the  contract  with  his  agent  that  no 
part  of  the  commission  Bhould  be  paid  until 
one-third  of  the  purchase  price  was  paid, 
then  one-half  of  the  commission  became 
due  and  the  remainder  when  one-half  of 
the  purchase  price  was  paid.  Now  Boyson 
could  not  after  having  accepted  a  pur- 
chaser's notes,  defeat  the  broker's  commls- 
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tilt  t  i0^mmj  «f  tke  ■liau*  wm  a  eecmrerted 
V"'*-  aarf  tke  4e«!73:aat>ga  «f  it  L7  tte 
t-.t.  fmrt  w«a  nainauie.  tke  i«fsa>J  ••  gnac 
ts«  '^s.-r.^-jtant  T-.:  aac  ke  4icr.-rK)d  as  a^ 
t«iu.  <a>t>B2_7  *a>«zc  tie  OKTt  itfOTZ-VMi  tht 
Wf.-i  JL^  v»*xj  V-  - ««-  a  arctic*  K>.usBi!s.-:  of  tae 
v.rareM  aa  a  itvML'jum. 

■VA.  Xoe.    rar  caas  ia  yaiat.  aw  ««L  & 
Ccst.  U^  AyptaJ  aad  Emr,  f  SSS;.] 

3L  %un    tlnmr—   riw    Fiwiat  ca  A»- 
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awM'.ituat.'ao  ia  ti«  4«>4  «aa  tlw  trae  rnend- 
cfatwn.  txA  ti*  K'»t'<*  cteiacd  tkac  tke  traa 
'>yr.«.->TatMa  was  a  kaa  ma.  vbick  had  be«a 
fa.4.  Tb>;  siaa&ec  adaittcd  tibat  ke  Mated  to  tfae 
•  •V;>rQ«7  that  be  waa  u>  fay  tfee  aa*  aalii 
ti'.^^'\y  fi-jnaivA  ia  tb«  d«Bd.  Tie  grantar. 
9,-syrJt  'r/jiwtiOD,  UMit'A  that  tke  attoracy 
ttr,it*Xt!A  tbc  atatcBKBt  ta  larr  before  n^iunc  tie 
d>^^  tlfli,  tttu  tbe  entft.  if  aB7,  in  percit- 
tiA(  tfa«  attoTBcr  to  umitj  tkat  ke  repeated  the 
giaaOw's  atatcfz/cnt  to  tbe  graatar  waa  aot 
KT'/ood  for  rerciaal :  tkerc  beii^  •»  tbjeetiam  ta 
the  er><}mee,  aad  ita  troth  bong  adautted. 

(Ed.   Note. — For  CMes  ia  point,  aee  vol.  3; 
Ceot.  Die  Appeal  aad  Error,  if  4153-ilOai 
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ApfieaJ  from  Circuit  Coort,  Benton 
J.  K.  Tlllinaii,  Jtidge. 

Action  by  Jennie  Spufea  acalmt  J.  ■. 
Bratt  from  a  jadtpnent  Cor  jriaintiff,  de- 
feitdant  appealti    AUtnned. 

McOlll  k  UaOaer.  lot  mpeHant.  t.  A. 
Uic«,  for  apfiellee. 

niLL,  C.  J.  Mn.  Spaifea  owned  a  farm  in 
Bent<:m  cotmty,  and  sold  it  to  appellant, 
Bratt  Tlie  deed  recited  a  conaideratlon  of 
98fi00,  and  Mrs.  8patfca  contends  that  waa 
tb*  tme  consideration,  and  tliat  %ifiOO  was 
nnpaid,  for  wbicti  stie  stied.  Bntt  contend- 
ed that  15,000  was  tlie  consideration,  and  tbat 
It  was  all  paid.  Mrs.  gpaifes  reoovered,  and 
Bratt  brines  tbe  case  bere,  and  insists  tbat 
it  stioald  be  reversed  for  two  reaamis,  vix.: 
(1)  Tbat  tbe  conrt  erred  in  not  grantlt«  lilm 
a  oontlnnance  in  order  to  enable  bim  to  get 
tbe  testimony  of  Marion  t^rks,  tbe  bnsband 
and  alleged  agent  of  appellee.  (2)  That  the 
coort  erred  in  admltUng  tbe  testimony  <rf' 
Mr.  Forrest,  an  attorney  and  notary  who 
was  employed  by  Bratt  to  write  the  deed  and 
secure  its  execution,  to  tbe  effect  that  be  told 
Mrs.  Sparlts  before  sbe  signed  tbe  deed  tbat 
Bratt  told  blm  tbat  be  was  to  pay  |8,000  for 
tbe  land. 

1.  Marlon  Sparks  made  conflicting  state- 
ments as  to  tbe  facts,  and  tbwe  was  a  sharp 
conflict  between  Mrs.  Sparks  and  Mr.  Bratt, 
and  be  was,  therefore,  an  Important  witness 
to  one  or  tbe  other,  and  there  is  evidence 
tending  to  prove  tbat  each  side  wanted  blm 
away  at  tbe  trial,  and  there  was  a  conspicu- 
ous lack  of  dlllj^ence  to  have  his  testimony 
if  he  was  as  Important  to  Bratt's  side  as  the 
motion  makes  it  appear.  The  court  allowed 
Bratt  to  use  a  written  statement — practically 
a  deposition— of  Sparks  supporting  Bratt's 
sid&  This  court  has  often  said  that  it  will 
not  reverse  a  trial  conrt  for  refusing  a  con- 
tlntunca  imless  it  appears  to  have  been  an 
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2.  Bratt  adiijtxed  T*iaT  ke  tald  Fo 
be  waa  to  pay  $&»iaL 
Mta.  Sparks  testi^  tbat  1 
statemeot  to  ber  bKoc*  \ 
It  is  admittfd  tbat  tbe  1 
were  admiasible  evideaec;  bat  it  la 
ed  that  tbe  erideaee  of  tbHr 
Mn.  StMuts  was  prejodidal,  Im  that  it  tm^ 
■Isbed  another  tbeoKT  br  tke  ratfct  !■» 
test  apoB  tbaa  Ike  propo-  aiK.  Tke  ■oae- 
tert^l^w^y  was  letjeiied  witkoot  abjeetk* 
from  Mia.  Sttaika.  It  is  aiSMd  tktt  Ike  kea- 
tiflkaqy  miglit  lie  snstaiaed  as  part  ef  tke  sea 
gestae,  or  aa  a  dedaratioB  Im  tke  Qae  of  kts 
ageiK7  from  am  agent  wUA  woald  bimd  Us- 
principal,  or  aa  an  esUmiri; 
is  not  IncUoed  to  decide  any 
tiona  as  to  its  admlasihiUtT.  (or  it 
prejudicial,  even  iff  Improper  eridfEDee. 
erldenoe  waa  In  the  caae  witboot  objeetioa 
from  anotber  party-  It  was  admitted  to  be 
a  true  atmtement,  and  tbe  jmy  was  Instroct- 
ed  on  the  true  issues  of  the  caae;  and  benee 
It  cannot  be  seen  where  it  could  bave  moriued 
a  prejudice  to  tbe  rigbta  off  appellsBt. 

Judgment  aflirmed. 


KEBWIN  et  aL  T.  CALOWEU;. 
(Supreme  Coort  of  Arkansas.    OcA.  15,   190&> 

1.  Coinrma — linor  or  AppaoPHAnoss. 

Kirby's  Dig.  f   1500,   limiting  tiie  appro- 

Sriati<Hi  for  ooonty  porposes  for  any  year  to 
9  per  cent  of  the  taxes  levied  for  tlie  year, 
does  not  prevent  the  appropriation,  in  ad£tion 
to  such  90  per  cent  of  taxes,  of  otiher  fomda  of 
the  connty. 

2.  Samk— PintFoaB  or  Appbopkiaxios. 

An  appropriation  by  the  coon^  eonrt  for 
bnilding  and  msintaining  a  county  hospital,  in- 
clndea  power,  tai  tiie  abaoice  of  a  showing  to 
the  contrary,  to  purchase  land  for  tlie  hospital 
site. 

Appeal  from  Jeffenon  Cbanoery  Oonit; 
John  M.  Elliott,  Cbancdlor. 

•Action  by  Coreed  Caldwell  against  B.  J. 
Kerwln  and  others.  Judgment  tat  plaintiff. 
Defmdants  appeal.    Reversed  and  remanded. 

W.  D.  Jones,  S.  M.  Taylor,  and  W.  F.  Cole- 
man, for  appellants.  Coreed  Caldwell,  In. 
pro.  per. 

HILL,  O.  J.  This  Is  a  taxpay»'s  Injonc- 
tlon  against  tbe  county  Judge  and  other  of- 
ficers to  prevent  the  erection  of  a  county 
hospital.  The  validity  of  the  hospital  plan 
rested  upon  an  appropriation  of  the  county- 
court  appropriating  $500  for  the   buUdlns 
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and  maintenance  of  a  hospltaL  It  was  al- 
leged that  a  hospital  building  to  cost  $36,000 
to  $40,000  was  about  to  be  erected  on  a  site 
to  coat  about  $4,500.  The  correctnesa  of 
these  statements  Is  challenged,  but  It  la  un- 
necessary to  go  Into  these  collateral  lasues. 
The  primary  question  Is  the  yalldity  of  the 
$500  appropriation.  If  It  was  valid,  the 
hospital  plan  was  valid  and  could — ^within 
proper  lines — ^be  carried  out;  If  It  was  not 
valid,  the  whole  project  was  illegal,  and 
should  be  restrained.  The  chancellor  took 
the  latter  view,  and  the  county  judge  and 
other  officers  appeal. 

The  point  of  decision  In  the  chancery  court 
Is  thus  stated  In  the  decree:  "•  •  •  The 
court  finds  the  facts  to  be  that  the  revenue 
arising  from  a  flve-mlU  county  general  tax 
levied  would  be  $61,780.75,  and  that  the  total 
appropriation  made  by  the  levying  court  at 
that  term,  and  prior  to  the  appropriating 
$500  for  the  building  of  a  county  hospital, 
amounted  to  $77,700,  which  is  In  excess  of 
the  90  per  cent  of  the  taxes  levied  for  that 
year.  The  court  further  finds  from  the 
testimony  that  the  levying  court  did  not 
undertake  to  appropriate  any  of  the  money 
that  was  on  band  in  the  treasury  at  that 
time,  and  that  the  appropriation  at  the  time 
for  the  building  of  the  county  hospital  was 
therefore  Illegal  because  the  court  had  ap- 
propriated more  than  90  per  cent  of  the 
taxes  levied  for  that  year."  Adding  the  $500 
Xor  hospital  the  total  appropriations  were 
$78,200;  as  stated  the  revenue  from  the  flve- 
miil  tax  was  $61,780.75,  and,  in  addition 
thereto,  there  was  cash  in  county  treasury 
subject  to  appropriation  of  $27,035.60,  and 
there  was  an  estimated  revenue  of  $13,100 
from  liquor  licenses,  $2,147.76  from  fines  in 
J.  P.  courts,  and  numerous  other  minor  sour- 
ces of  income.  The  appropriations  were  all 
general;  that  is,  not  specific  as  payable  out 
of  any  given  source  of  revenue.  The  chan- 
cellor evidently  Interpreted  section  1500  of 
Klrby's  Digest  as  inhibiting  the  county  court 
from  appropriating  for  county  objects  more 
than  90  per  cent  of  the  county  tax  levy  un- 
less the  appropriation  was  expressly  made 
out  of  some  other  source  of  revenue  than  the 
flve-mlll  tax,  for  instance,  from  the  revenue 
derived  from  liquor  license,  or  other  distinct 
source. 

The  true  construction  of  section  1500  was 
g^ven  by  Mr.  Justice  Eakin  in  AIIIs  v.  Jeffer- 
son Co.,  34  Ark.  307.  These  excerpts  are 
peculiarly  applicable  here:  "The  policy  of 
the  act  seems  to  be  to  check  extravagance 
In  appropriations  with  reference  to  contracts, 
rather  than  to  encourage  the  accumulation 
of  funds  in  the  county  treasuries.  The  par- 
ticular limitation  of  90  per  cent  was  obvious- 
ly to  provide  that  the  taxes  collected  might 
meet  the  appropriations,  by  allowing  for  10 
per  cent  for  loss  or  delinquency.  It  was 
not  to  retain  10  per  cent  of  each  year's  levy 
in  the  treasury  as  a  sinking  fund.    Nor  does 


It  seem  that  the  Legislature  had  In  view, 
in  this  section,  the  revenue  to  arise  from 
fines,  forfeitures,  penalties,  or  licenses.  •  •  • 
They  belong  to  the  county  for  county  pur- 
poses, and  it  would  be  absurd  in  the  Legis- 
lature to  prevent  the  counties  from  using 
them,  because  the  whole  amount  to  be  used 
would  exceed  90  per  cent  of  the  levied  taxes. 
There  is  no  tie  between  the  subject-matter; 
nor  any  conceivable  policy  maldng  one  con- 
trol the  other.  The  statute,  on  this  point, 
means  simply  to  say  that  of  the  taxes  levied 
and  to  be  extended  en  the  taxbooks  for 
county  purposes,  not  more  than  90  per  cent, 
shall  he  appropriated  for  that  year.  A  ^ery 
wholesome  provision,  inasmuch  as,  perchance, 
and  very  probably,  not  more  than  that  might 
be  collected.  This  does  not  prevent  the  coun- 
ty from  using  revenues  undoubtedly  her  own, 
upon  a  proper  appropriation  by  a  full  court" 

Id  the  case  at  bar,  after  reserving  the  10 
per  cent  of  the  current  tax  levy  there  were 
ample  funds  belonging  to  the  general  revenue 
of  the  county  and  subject  to  general  appro- 
priation to  render  valid  all  of  the  $78,200 
appropriated  by  the  county  court  The  stat- 
ute is  not  an  inhibition  upon  proper  county 
appropriations  of  the  available  county  funds 
on  hand,  and  it  Is  a  mere  limitation  on  using 
more  than  90  per  cent  of  one  class  of' the 
county  funds,  to  wit  the  amount  receivable 
from  the  tax  levy. 

Appellee  insists  that  the  appropriation  does 
not  include  a  power  to  purchase  land  for  the 
site  of  the  hospital,  but  contemplates  the  use 
of  land  owned  by  the  county.  The  appro- 
priation was  in  this  language:  "Be  it  resolved 
by  the  levying  court  now  assembled  that  we 
do  hereby  appropriate  the  sum  of  $500  for 
building  and  maintaining  said  county  hospi- 
tal. Same  being  owned  by  Jefferson  county 
for  all  the  people."  In  Pones  v.  Krb,  54  Ark. 
645,  17  S.  W,  7,  13  L.  R.  A.  353,  and  Wlegel 
V.  Pulaski  County,  61  Ark.  74,  32  S.  W.  116, 
It  has  been  decided  that  It  requires  the  con- 
curring judgment  of  the  levying  court  and 
the  county  judge  to  make  these  contracts  for 
pubUc  buildings.  When  the  levying  court 
makes  an  appropriation  for  the  purposes,  a 
proper  contract  exceeding  the  appropriation 
may  be  made  by  the  county  judge.  See 
Bowman  v.  Frith  (Ark.)  84  S.  W.  70©,  The 
appropriation  is  the  assent  to  the  plan,  the 
ground  work,  the  basis  for  the  subsequent 
contract  Unless  there  was  something  to  af- 
firmatively show  otherwise  authorization  for 
the  building  and  maintenance  of  a  public  In- 
stitution would  necessarily  include  necessary 
grounds  for  it  to  rest  upon.  It  may  be  that 
the  county  has  suitable  ground  and  place,  as 
In  case  of  replacing  a  burned  building,  but, 
in  the  absence  of  any  showing  of  that  kind, 
the  authorization  to  start  a  new  enterprise 
and  build  and  maintain  it  would  necessarily 
carry  authorization  to  procure  ground  for  it 
A  subsequent  order  of  the  county  court  stated 
that  the,court  had  no  suitable  grounds  of  Its 
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own  for  tbig  pui-pose  and  authorized  pur- 
cbase  of  grounds.    See  7  Am.  &  £ing.  Ency. 
Law  (2d  Ed)  pp.  933  &  934,  cases  and  notes. 
Reversed  and  remanded. 


JONES  V.  BANK  OF  PINE  BLUFP. 
(fiapreme  Court  of  Arkansas.    Oct.  16,  1906.) 
Bills  and  Notes— Indorsement  Betobi  Di- 

LIVKBT— NaTUBJS  OF  LIABILITY. 

Those  who  indorse  a  note  at  the  time  it  ia 
executed  by  the  maker,  and  for  the  same  con- 
sideration, are  joint  makers,  and  may  be  sued 
immediately  on  the  default  of  the  maker,  with- 
out any  proceedings  having  been  taken  against 
him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  S  542.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Antonio  B.  Grace,  Judge. 

Proceedings  by  tbe  Bank  of  Pine  Bluff  to 
collect  a  claim  against  tbe  estate  of  Wiley 
Jones,  deceased,  and  from  a  Judgment  of  the 
circuit  court,  reversing  a  Judgment  of  tbe 
probate  court,  and  allowing  the  claim,  the 
administrator  appeals.    Afibrmed. 

White  &  Althelmer,  for  appellant 

BATTLE,  J.  On  December  31,  1903,  tbe 
Southern  Mercantile  Company  of  Fine  Bluff 
executed  to  the  Bank  of  Pine  Bluff  its  four 
promissory  notes  for  amounts  aggregating  the 
sum  of  $0,537,  and  on  June  6,  1904^  executed 
another  note  to  the  same  party  for  |5,000, 
all  of  which  bear  interest  at  the  rate  of  10 
per  centum  per  annum  from  date  until 
paid.  Before  delivery  to  the  payee  they  were 
indorsed  by  Ferd  Havis  and  Wiley  Jones. 
On  the  7th  day  of  December,  1904,  Wiley 
Jones  died,  and  James  Jones  was  duly  ap- 
pointed administrator  of  his  estate,  and 
qualified  as  such.  On  the  20th  day  of  Jan- 
uary, 1905,  the  notes,  duly  authenticated, 
were  presented  by  the  Bank  of  Pine  Bluff 
to  tbe  administrator  for  allowance  against 
the  estate  of  the  deceased,  and  were  dis- 
allowed by  him,  "notice  and  presentation  be- 
ing waived  by  him."  They  were  then 
presented  to  tbe  probate  court  of  Jefferson 
county  for  allowance,  and  were  disallowed. 
The  Bank  of  Pine  Bluff  then  appealed  to 
the  Jefferson  circuit  court,  and  the  notes 
were  by  it  allowed,  and  the  administrator 
appealed. 

Appellant  contends  that  the  bank  should 
be  required  to  first  collect  of  the  Southern 
Mercantile  Company  all  it  can  by  process 
of  law  before  Its  claim  Ig  allowed  against 
the  estate  of  Jones.  .This  contention  is  not 
tenable.  Havis  andvwiley  Jones,  having 
received  no  consideration  In  addition  to  that 
of  the  notes,  became  liable  to  the  bank  as 
Joint  makers  with  the  Southern  Mercantile 
Company.  Nathan  v.  Sloan,  84  Ark.  524. 
Their  obligation,  according  to  the  terms  of 
tbe  contract,  is  the  same  as  that  of  tbe 
mercantile  company,  and  as  soon  as  the 
latter  was  in  default  they  were  likewise  in 
default,  and  could  be  sued  immediately  for 


the  whole  amount  due  on  tbe  notes  and 
before  any  proceedings  against  the  latter. 
They  were  not  liable  for  only  so  much  as 
the  owner  of  the  notes  failed  to  recover  of 
the  latter  by  process  of  law,  nor  upon  that 
condition.  Such  were  not  the  terms  of  tbe 
contract,  and  cannot  be  imposed  upon  tbe 
payee  as  a  condition  of  its  recoverj.  1 
Brandt  on  Suretyship  &  Guaranty  (8d  BA.) 
I  110,  and  cases  cited. 
Judgment  affirmed. 


MONTE  NB  BY.  CO.  v.  PHILLIPS  et  al. 
(Supreme  Court  of  Arkansas.    Oct.  15,  1906.) 

1.  Railroads— FiEES— Action — Instbuctiohb. 

Where,  in  an  action  against  a  railroad  for 
damages  arising  from  a  fire,  it  appeared  that  the 
fire  was  caused  by  a  locomotive  of  defendant  or 
by  a  stove  in  plaintifTs  house,  a  requested  instroc- 
tion  that,  if  the  evidence  failed  to  establish  the 
origin  of  the  fire,  the  Jury  should  find  for  de- 
fendant, was  properly  refused. 

2.  Same — Sufticienct  of  Evidence. 

In  an  action  against  a  railroad  for  dam- 
ages from  a  fire  alleged  to  have  been  caused  by 
a  locomotive,  where  the  evidence  is  confiicting 
as  to  the  origin  of  the  fire,  it  is  not  essential  to 
recoven  that  the  evidence  should  exclude  all 
possibility  of  another  origin,  or  that  it  is  un- 
disputed, but  sufficient  that  the  facts  and  cir- 
cumstances warrant  the  conclusion  that  the  fii« 
did  not  originate  from  some  other  cause. 

FEd.  Note. —For  cases  In  point,  see  vol.  41, 
Cent  Dig.  RaUroada,  |  1731.] 

8.  Same— INSTBUCTIONS. 

Where,  in  an  action  against  a  railroad  for 
damages  from  a  fire  alleged  to  have  been  caused 
by  a  locomotive,  the  only  issue  was  whether  tbe 
fire  was  caused  by  negligent  operation  of  tbe  lo- 
comotive, there  was  no  error  In  refusing  a  re- 
quested instruction  that  there  is  no  law  requir- 
ing a  railroad  to  use  coal  as  a  fuel,  and  that  the 
use  of  wood  would  not  constitute  negligence. 
4.  Trial— Argument  of  Cottbsel. 

In  an  action  against  a  railroad  for  damages 
from  a  fire  alleged  to  have  been  caused  by  a 
locomotive,  it  was  error  to  permit  counsel  to  ar- 
gue that  it  was  negligence  for  defendant  to  use 
wood,  instead  of  coal,  where  tbe  only  issue  was 
.whether  tbe  fire  was  caused  by  the  negligent  op- 
eration of  the  locomotive. 

[Ed.  Note.— For  cases  in  i^Int  see  vol.  46, 
Cent  Dig.  Trial,  |  284.] 

B.  Appeal    and    Brbob— Habmless    Ebbos— 

Argument  or  Counsel. 

Tbe  argument  was  not  prejudicial  error, 
where,  under  the  Instructions,  the  jury  were  re- 
quired to  base  a  verdict  for  plaintiff  on  negli- 
gence in  the  use  of  insufficient  appliances. 

[Ed.  Note.- -For  cases  In  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  S  4135.] 

Appeal  from  Circuit  Court  Benton  Gouiif> 
ty;    Jno.  N.  Tillman,  Judge. 

Action  by  Thomas  M.  Phillips  and  othem 
against  the  Monte  Ne  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

The  complaint  alleges  the  negligent  burning 
of  a  frame  residence.  It  is  alleged  that  the 
fire  was  caused  by  sparks  communicated  from 
an  engine,  which  was  being  n^Iigently  op- 
erated by  appellant  The  answer  denied  that 
the  fire  was  set  by  appellant's  engine,  and  de- 
nied that  the  oigine  was  negligently  operated. 
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WOOD,  J.  (after  stating  the  facta).    We 
need  not  discnas  In  detail  tbe  evidence  bear^ 
lug  npon  the  dlspnted  qnestlons  of  fact    The 
e-vldence  presented  conflicting  theories  as  to 
Xbe  origin  of  the  Are;    but  these  were  Bnl>- 
mltted  to  the  Jnry  npon  the  following  instruc- 
tions asked  by  appellant:    "No.  1.    I  charge 
you  tbat  the  burden  of  establishing  by  proof 
tbat  the  Are  was  set  by  the  engine  of  the  de- 
fendant railroad  company  la  on  the  plaintiffs. 
Xf  the  proof  falls  to  show  this  proposition,  or 
If  it  preponderates  against  It,  or  is  equally 
Italanced,  you  should  And  In  favor  of  the  de- 
fendant." 

In  St  Louis,  I.  M.  &  Sou.  Ry.  Co.  v.  Daw- 
son (Ark.)  92  S.  W.  27,  we  said:  "It  Is  not 
required  that  the  evidence  should  exclude  all 
possibility  of  another  origin,  or  that  it  Is  un- 
disputed. It  Is  sufflcient  if  all  the  facts  and 
circumstances  In  evidence  fairly  warrant  the 
conclusion  that  the  Are  did  not  originate  from 
some  other  cause."  It  was  not  error  there- 
fore to  refuse  the  following:  "No.  4.  If  the 
evidence  falls  to  establish  the  origin  of  the 
Are,  you  will  And  for  the  defendant"  This 
Is  abstract  The  evidence  shows  the  Are 
originated  from  a  stove  tn  the  house  or  from 
appellant's  engine.  The  verdict  flnds  that  the 
Are  was  caused  by  the  engine  of  appellant, 
and  the  evidence  Is  sufficient  here  to  war> 
rant  the  verdict 

Appellant  contends  that  the  court  should 
have  granted  the  following  request:  "No.  3. 
I  charge  yon  that  there  Is  no  law  requiring  a 
railroad  company  to  use  coal  as  a  fuel,  and 
the  use  of  wood  as  a  fuel  would  not  consti- 
tute negligence."  The  request  was  a  correct 
proposition  of  law,  but  it  was  abstract  here. 
The  only  issue  presented  was  whether  or  not 
the  Are  was  caused  by  the  negligent  operation 
of  appellant's  engine.  If  the  Are  was  caused 
by  the  negligent  operation  of  appellant's  en- 
gine, as  the  jury  flnds,  it  was  wholly  Imma- 
terial whether  appellant  used  wood  or  coa^ 
as  fuel.  The  court  should  not  have  permit- 
ted counsel  to  argue  that  it  was  negligence 
for  the  appellant  to  use  wood,  instead  of 
coal,  but  the  argument  was  not  prejudicial, 
because,  under  the  Instructions,  the  jury  bad 
to  base  its  verdict  upon  the  negligence  of  ap- 
pellant in  the  use  of  inaufiScient  appliances 
for  arresting  sparks,  and  not  on  its  negli- 
gence In  the  kind  of  fuel  used.  If  the  Are 
was  caused  by  sparks  from  the  engine,  as 
the  jury  must  have  found,  It  was  Immaterial 
whether  the  sparks  were  from  wood  or  coal 
fuel.  The  verdict  and  judgment  are  In  ac- 
cord with  principles  announced  by  this  court 
In  recent  cases.  See  St  L.,  L  M.  &  Sou.  Ry. 
Go.  V.  Dawson,  supra;  St  L.,  I.  M.  &  Sou. 
Ry.  Oo.  T.  Coombs  (Ark.)  88  S.  W.  595;  St 
L.,  I.  M.  &  Soa  T.  Ayres,  67  Ark.  371,  65  & 
W.  169. 
AAlmb 


(Supreme  Court  of  Arkansas.    Oct  15,  1906.) 

1.  Railboads— KnxiNO    Stock— Nbouoknce 
— QuMTiOH  fob  Jury. 

In  an  action  aKainat  a  railway  company 
for  killing  an  animai  on  its  track,  evidenoe  ex- 
amined, and  held  that  the  question  of  negligence 
was  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  {  1627.] 

2.  Cons— Peraltt  fob  FBivoi^as  Afpbai.. 

A  railway  company,  to  overcome  the  pre- 
sumption of  negligence  raised  by  proof  that  its 
train  had  killed  an  animal  on  its  track,  showed 
by  Its  engineer  and  fireman  tbat  they  kept  a 
lookout,  and  that  the  animal  was  first  discov- 
ered about  200  feet  ahead  of  the  engine;  that 
the  engineer,  though  applying  the  brakes,  could 
not  stop  the  train  before  striking  the  animal: 
and  that  they  could  not  aee  the  animal  before 
on  account  of  a  curve  ii  the  track.  Plaintiff 
showed  that  the  animal  could  have  been  seen 
for  a  distance  of  at  least  229  yards,  and  that 
the  train  could  have  been  stopped  in  1<X)  yards, 
and  tbat  the  stock  alarm  on  tiie  engine  was 
sounded  about  a  quarter  of  a  mile  from  where 
the  animal  was  killed.  Held,  that  the  question 
of  negligence  was  one  of  fact,  and  an  appeal 
from  a  verdict  for  plaintiff,  rendered  on  correct 
instructiona,  was  taken  for  delay  merely,  au- 
thorizing the  infliction  of  the  statutory  penalty 
for  taking  an  appeal  for  delay. 

rEd.  Note.— For  cases  In  point,  see  vol.  13, 
Cent  Dig.  Coats,  H  988-10(».] 

Appeal  from  Circuit  Court,  Benton  CSoun- 
ty;  Jno.  N.  Tillman,  Judge. 

Action  by  J.  B.  Edwards  against  the  Kan- 
sas City  Southern  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
AflSrmed. 

This  was  an  action  to  recover  the  value  of 
a  cow  alleged  to  have  been  negligently  killed 
by  appellant.  The  proof  tended  to  show  that 
appellee's  cow,  valued  at  $35,  was  killed  on 
the  railroad  track  by  appellant's  train.  To 
overcome  the  presumption  of  negligence  rais- 
ed by  this  proof,  appellant's  engineer  and 
fireman  who  were  In  charge  of  the  engine 
tbat  killed  appellee's  cow  testified.  In  sub- 
stance, that  they  were  keeping  a  lookout; 
that  the  cow  was  first  discovered  by  the  fire- 
man on  the  track  about  200  feet  ahead  of  the 
engine;  that  the  fireman  immediately  notified 
the  engineer,  who  applied  the  brakes,  but 
could  not  stop  train  before  striking  the  cow; 
that  the  train  could  not  have  been  stopped  In 
less  than  about  1,200  feet.  These  witnesses 
testified  that  they  could  not  see  the  cow  be- 
fore on  account  of  a  curve  In  the  track  at 
tbat  point  Testimony  for  appellee,  in  re- 
buttal, tended  to  show  that  the  cow  could 
have  been  seen  by  the  engineer  and  fireman 
for  a  distance  of  at  least  229  yards  from  the 
place  where  she  was  killed,  and  that  the 
train  might  have  been  stopped  in  100  yards. 
There  was  also  evidence  to  the  effect  that  the 
stock  alarm  on  the  engine  that  killed  this  cow 
was  sounded  something  like  a  quarter  of  a 
mile  from  where  the  cow  was  killed. 

Read  &  McDonougb,  for  appellant  McOllI 
&  Lindsey,  for  appellee. 
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WOOD,  J.  (after  stating  the  facts).  The 
court  did  not  err  In  refusing  to  direct  a  per- 
emptory verdict  for  appellant  The  question 
of  negligence  was  for  the  Jury,  and  it  was 
submitted  upon  correct  Instructions,  and  the 
evidence  was  ample  to  sustain  the  verdict 
Indeed,  so  patent  was  the  conflict  In  the  tes- 
timony, and  so  purely  was  this  a  question  of 
fact  for  the  Jury,  it  appears  to  us  that  the 
appeal  In  this  case  must  have  l>een  taken  for 
delay  merely. 

The  Judgment  Is  therefore  affirmed,  with 
the  statutory  penalty  In  such  cases.  See  St 
L.,  I.  M.  &  So.  By.  Ck>.  V.  Shaver  (Ark.)  88 
S.  W.  961;  Ballway  v.  Shannon  (Ark.)  Id. 
861;  Ballway  v.  Klmberlaln  (Ark.)  Id.  S89; 
Ballway  V.  Thompson  (Ark.)  Id.  683;  Rail- 
way V.  Carlisle  (Ark.)  Id.  684. 


KANSAS  CITY  SOTTTHBttN  BY.  00.  v. 

CASH. 

(Supreme  Court  of  Arkansas.    Oct  16,  1906.) 

1.  BAII.B0ADS— IlUTIXIKS  10  AMIKAra— AOTIOll 

— Pbesdiutiors. 

Where  a  horse  was  killed  on  a  railroad 
track  by  being  struck  by  a  train,  the  killing  was 
presumably  due  to  the  railroad'a  negligence. 

[Bd.  Note.— For  cases  in  point  see  vol.  41, 
Oent  Dig.  Ballroadi,  H  1678, 1680.  1681.] 

2.  Sams— EviDxiiOK— SumcuNOT  . 

In  an  action  against  a  railroad  for  the  kill- 
ing of  a  horse  on  the  track,  the  evidence  held  to 
warrant  a  finding  that  defendant  was  negligent. 

Appeal  from  Clrcalt  Court,  Benton  County ; 
Jna  N.  Tillman,  Judga 

Action  by  J.  J.  Cash  against  the  Kansas 
City  Southern  Ballway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Bead  &  McDonougb,  for  appellant  McQlll 
&  Llndsey,  for  appellee. 

BATTLE,  J.  This  action  was  brought  by 
J.  J.  Cash  against  the  Kansas  City  Southern 
Ballway  Company  to  recover  the  value  of  a 
horse  of  plaintiff  killed  on  the  track  of  de- 
fendant by  one  of  Its  trains.  Plaintiff  re- 
covered Judgment,  and  the  defendant  ap- 
pealed. 

It  was  shown  by  the  evidence  that  the  horse 
was  the  property  of  the  plaintiff  and  was 
killed  by  a  train  of  appellant  on  its  track, 
and  that  the  track  was  straight  for  three- 
quarters  of  a  mile  at  the  place  It  was  killed, 
and  there  was  nothing  to  obstruct  the  view. 
A.  D.  Bateman,  the  engineer  in  charge  of  the 
engine  of  the  train  that  killed  the  horse,  tes- 
tified that  the  horse  was  about  100  feet  from 
the  train  and  about  60  feet  from  the  trade 
when  he  first  saw  It  and  was  trotting  to- 
wards the  track;  that  his  train  was  going 
86  miles  an  hour;  that  In  bis  efforts  to  stop 
the  train  he  only  slowed  it  up  to  about 
30  miles  an  hour;  ttiat  when  he  first  dis- 
covered  the  horse,  his  engine  was  about  76  <» 
80  feet  from  the  point  where  it  was  struck, 
and  that  when  It  got  on  the  track,  it  was 


so  close  that  when  It  tamed  around  to  ma 
It  was  stmck ;  that  it  was  Impossible  to  ttop 
the  train  from  the  time  the  horse  came  in 
view  until  it  was  hit;  that  the  killing  oc- 
curred between  11  and  12  o'clock  at  night; 
and  It  was  impossible  to  see  tlie  Iwrse  any 
further  than  the  100  feet 

The  law  presumed  that  the  horse  was 
killed  through  and  on  acoonnt  of  the  neg- 
ligence of  appellant;  and  it  dev<4Ted  upon 
the  railroad  company  to  remove  that  pre- 
sumpti(H>.  It  attonpted  to  do  so  by  the  tes- 
timony of  the  engineer  In  charge  of  the  en- 
gine of  the  train  that  did  the  UlUng  and 
failed.  The  Jury  were  the  Judges  of  his 
credibility  and  the  weight  of  his  testimony, 
and  they  did  not  believe  him.  They  evident- 
ly did  not  believe  that  the  horse  could  trot 
60  feet  and  get  on  the  track  and  torn  around 
before  the  engine  could  go  80  feet  at  35  miles 
an  boor.  The^  had  reasons  for  dlsbeUevlng 
him. 

Judgment  affirmed. 


EABL  BROS.  &  CO.  T.  IfALONB. 
(Supreme   Court   of  Arkansas.    Oct   8,   1906b) 

liAHDLOBD  AMD  TeNAZIT— LaRDLOBD's   IOKII — 

Advances  SicrrBED. 

Kirby's  Dig.  S  603i3,  provides  that  if  a  land- 
lord, to  enable  a  tenant  to  make  and  gather  the 
crop,  advances  any  necessary  supplies,  either  of 
money,  provisions,  clothing,  stock  or  other  neces- 
sary articles,  the  landlord  shall  have  a  lien  on 
the  crop  for  such  advances.  BeU  that,  where 
a  landlord  advanced  a  tenant  who  raised  cotton, 
a  sewing  machine,  a  sum  for  gitming  and  wrap- 
ping, and  a  sum  for  pasturing,  and  the  landlord 
testified  that  he  furnished  the  articles  "on  the 
faith"  of  his  lien,  it  wss  sufficient  to  warrant  a 
finding  that  the  supplies  were  necessary,  and 
within  the  statute. 

Appeal  from  Conway  Chancery  Court; 
J.  O.  Wallace,  Chancellor. 

Suit  by  A.  D.  Malone  against  Earl  Bros. 
&  Co.  From  a  decree  In  favor  of  complain- 
ant defendants  appeal.     Affirmed. 

W.  P.  Strait  for  appellants,  Ohaa.  C 
Beld,  for  appellee. 

McCULLOCH,  J.  Appellee,  Malone,  rented 
land  to  one  Williams,  who  raised  a  crop  of 
cotton  thereon,  and  sold  a  portion  of  the 
crop  when  gathered  to  appellants,  E<arl 
Bros.  &  Co.  Appellee  brings  forward  an 
account  against  the  tenant  In  the  sum  of 
$64  for  advances  alleged  to  have  been  made 
by  him  to  enable  the  tenant  to  make  and 
gather  the  crop,  and  asserts  a  lien  on  the 
crop  for  such  advances,  and  sues  appellants 
in  equity  to  recover  the  amount 

It  Is  alleged  in  the  complaint  that  appel- 
lants had  notice  of  appellee's  lien  for  sup- 
plies when  they  received  the  cotton  from 
Williams.  The  chancellor  found  In  favor 
of  appellee,  and  rendered  a  decree  against 
appellants  for  the  amount  of  the  debt  which 
was  less  than  the  value  of  the  cotton  re- 
ceived by  appellants.     It  is  contended  on 
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to  enable  the  tenant  to  make  and  gather  the 
-crop,    and   that  the   testimony  In   the  case 
-does  not  show  that  appellee  fnmlahed  the 
articles  t»  his  tenant  for  that  purpose.    The 
statute   In   question  provides  that  "if  any 
landlord,  to  enable  his  tenant  or  employ^ 
'to  make  and  gather  the  crop,  shall  advance 
such  tenant  or  employ^  any  necessary  sup- 
plies, either  of  money,  provisions,  clothing, 
stock,  or  other  necessary  articles,  snch  land- 
lord shall  have  a  Hen  npon  the  crop  raised 
upon  the  premises  for  the  value  of  such  ad- 
vances, which  lien  shall  have  preference  over 
any  mortgage  or  other  conveyance  of  snch 
-crop    made   by   snch   tenant   or   employ&" 
Klrby's  Dig.  {  S033.    The  language  of  the 
statnte  is  broad  enough  to  give  the  land- 
-lord  a  lien  for  the  price  of  any  article  fnr- 
«iished  to  his  tenant  which  was  reasonably 
necessary    In    the   making  or   gathering   of 
the  crop.    It  is  not  essential  that  the  article 
-furnished  shall  have  been  for  direct  use  In 
the   cultivation.     The   statute   reads    "any 
necessary   supplies,  either  of  money,  provl- 
-■lons,    clothing,    stock,    or   other   necessary 
articles."    This  court  in  discussing  the  ques- 
tion whether  or  not  the  price  of  a  cow  sold 
to  a  tenant  could  be  considered  within  the 
language  of  the  landlord's  lien  statute,  said: 
""But  as  milk  is  a  common  and  useful  artl- 
«le  of  diet,  and  as  probably  the  cheapest 
way  for  a  ftrmer  to  obtain  it  is  to  own  a 
mllch  cow,  such  animals  might  be  a  part  of 
the  supplies  needed  by  a  tenant  and  his 
family,  to  enable  him  to  make  a  crop  Just 
as  any  other  provisions  would  be  needed; 
while,  on  the  other  hand,  if  he  bought  them 
for  speculation  only,  tb^  would  not  be  sup- 
plies for  making  a  crop.     So  medical  sup- 
plies and  attention  when  famished  or  paid 
for  by  the  landlord,  might  be  necessary  sup- 
plies If  needed  to  enable  the  tenant  to  go 
ahead   with    his   work."    Bonrland   ▼.   Mc- 
Knight  (Ark.)  96  S.  W.  179. 

The  Items  objected  to  by  appellants  as 
not  being  "necessary  supplies"  are  the  fol- 
lowing ones  found  on  the  account,  viz.: 
1  sewing  machine,  $12.50;  ginning  and  wrap- 
ping, $22;  pasturing,  $2.  Now,  it  is  just 
as  essential  in  the  economy  of  a  household 
for  the  housewife  to  have  a  sewing  ma- 
chine with  which  to  provide  the  wearing 
apparel  of  the  family,  as  It  Is  to  have  the 
material  for  the  garments ;  It  Is  as  provNent 
-for  the  landlord  to  famish  a  pasture  for  his 
tenant's  stock  as  it  is  to  sell  him  corn  to 
feed  them  with,  and  the  ginning  and  baling 
of  cotton  Is  Just  as  essential  in  the  harvest- 
ing and  preparation  of  the  staple  for  mar- 
ket as  It  is  to  pluck  it  from  the  stalk.  The 
language  of  the  statute  should  be  given  a 
reasonable  interpretation  in  the  light  of  the 
manifest  purpose  which  the  Legislature  had 
In  view  when  it  was  enacted,  and  it  is  otv 
-tIoo*  tlutt  It  was  intended  to  embrace  any 


banks,  86  6a.  616,  12  S.  B.  1065;  Trimble 
V.  Durham,  70  Miss.  295,  12  South.  207; 
Brown  v.  Brown,  109  N.  C.  124,  18  8.  EJ.  797. 
The  testimony  is  not  as  full  or  satisfactory 
as  it  might  be  concerning  the  necessity  for 
famishing  the  supplies.  Appellant  exhibited 
his  account  and  stated  In  his  testimony  that 
be  furnished  the  articles  to  his  tenant  "upon 
the  faith"  of  his  landlord's  lien.  He  was 
not  examined  or  cross-examined  further  on 
the  subject,  and  that  was  all  the  testimony 
on  that  point  This  statement  was,  how- 
ever, together  with  the  list  of  articles  fur- 
nished which  were  all  appropriate  for  use  In 
making  and  gathering  the  crop,  suflBclent  to 
warrant  the  chancellor  In  finding  that  they 
were  necessary  Ba]H>lles  and  were  furnished 
for  that  purpose. 

It  is  argued  here  that  the  right  to  assert 
a  lien  on  the  crop  was  barred  by  the  statute 
of  llmitati<»is;  but,  we  find,  that  this  was 
not  pleaded  below,  and  the  question  cannot 
be  raised  here  for  the  first  tlm& 

Decree  affirmed. 


HOORE  V.  CAMDEN  MARBLE  8c  GRANITE 
WORKS. 

(Supreme  Court  of  Arkansas.    Oct  15,  1906.) 

1.  Fbauds,    Statdte   of  — Coktbaot  — Con- 

STBUOnOI*. 

An  agreement  to  conatruct  an  article  es- 
pecially for,  or  according  to  the  plans  of,  an- 
other, and  not  of  a  kind  which  the  producer 
UBaally  has  for  sale  in  the  course  of  nis  busi- 
ness, is  a  contract  for  work  and  lal?pr,  not 
within  the  statute  of  frauds,  though  the  trans- 
action is  to  result  in  a  sale  of  the  article. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  {§  150,  151.] 

2,  SAm— CONSTBTTOTION   OF' TOMBSTONES. 

A  contract  by  one  taking  orders  for  com- 
pleted tombstones  according  to  catalogue  de- 
signs to  construct  a  tombstone  according  to  a 
design,  and  with  an  inscription  8«;«cttd  by  the 
patron,  is  not  a  contract  of  sale  within  the  stat- 
ute of  frauds. 

FEd.  Note.— For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  8§  180,  181.] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; Cbas.  W.  Smith,  Judge. 

Action  by  the  Camden  Marble  &  Oranit« 
Works  against  Dave  Moore.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Thomton  &  Thornton,  for  appellant  Geo. 
W.  Hays,  for  appellee. 

McCULLOCH,  J.  Appellant  gave  a  verbal 
order  to  appellee  for  a  tombstone  to  be  made 
and  set  up  In  the  burial  ground,  but  refused 
to  accept  it  when  complete  and  ready  for  de- 
livery. In  this  action  against  him  brought  by 
appellee  to  recover  $40,  the  agreed  price  of 
the  tombstone^  ha  pleads  the  statute  of 
frauds. 
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The  sole  qaestlon  for  onr  determination  Is 
wbetber  the  contract  In  qnestlon  was  one  for 
the  sale  of  goods,  wares,  and  merchandise, 
and  therefore  within  the  statute  of  frauds, 
or  one  for  work  and  latKn:  to  be  done  and  ma- 
terials to  be  furnished,  which  la  not  within 
the  statute.  In  England  and  Canada  the  role 
seems  to  be  settled  that,  where  under  the  con- 
tract the  title  to  a  chattel  is  to  be  transferred 
from  one  person  to  another,  it  is  a  contract 
for  sale  of  goods  within  the  meaning  of  the 
statute,  regardless  of  the  previous  condition 
of  the  product  or  the  amount  of  labor  and  tal- 
ent to  be  expended  in  producing  or  construct- 
ing it  In  Lee  t.  Griffin,  1  B.  &  L.  272,  which 
is  tbe  leading  English  case  on  the  subject,  the 
rule  is  laid  down  by  Blackburn,  J.,  as  follows: 
"If  tbe  contract  be  such  that,  when  carried 
out,  it  would  result  in  the  sale  of  a  chattel, 
tbe  party  cannot  sue  for  work  and  labor ;  but, 
if  tbe  result  of  tbe  contract  is  that  tbe  party 
has  done  work  and  labor  which  ends  in  noth- 
ing that  can  become  tbe  subject  of  a  sale,  the 
party  cannot  sue  for  goods  sold  and  deliv- 
ered." The  learned  Judge,  by  way  of  Illus- 
tration, said:  "If  a  sculptor  were  employed 
to  execute  a  work  of  art,  greatly  as  bis  skill 
and  labor,  supposing  it  to  be  of  the  highest 
description,  might  exceed  tbe  value  of  the 
marble  on  which  he  worked,  the  contract 
would.  In  my  opinion,  nevertheless  be  a  con- 
tract for  tbe  sale  of  a  chattel."  In  that  case 
the  suit  was  for  the  price  of  a  set  of  artificial 
teeth,  which  the  plaintiflt,  a  dentist,  had  es- 
pecially prepared  for  defendant  after  mea»> 
urement  of  his  mouth,  and  the  latter  died  be- 
fore delivery  or  acceptance  of  the  teeth.  Tbe 
court  held  that  the  contract  was  one  for  sale 
of  tbe  completed  chattel,  and  was  within  the 
statute- of  frauds. 

The  doctrine  announced  in  Leev.  Griffln  has 
not  been  generally  adopted  by  the  American 
courts,  but  a  majority  have  followed  the  rule 
declared  in  substance  by  the  Supreme  Court 
of  Massachusetts  that  "an  agreement  by  one 
to  construct  an  article  especially  for,  or  ac- 
cording to  the  plans  of,  another,  whether  at 
an  agreed  price  or  not,  although  the  transac- 
tion is  to  result  In  a  sale  of  the  article,  Is  a 
contract  for  work  and  labor,  and  not  within 
the  statute;  but.  If  the  article  to  be  made 
and  delivered  is  of  a  kind  which  the  producer 
usually  has  for  sale  In  the  course  of  his  busi- 
ness, It  Is  a  contract  for  sale  and  must  be  In 
writing."  20  Cyc.  pp.  241,  242 ;  Browne,  Stat 
Frauds,  {  S09a ;  Mixer  v.  Howarth,  21  Pick. 
(Mass.)  206,  32  Am.  Dec.  256;  Ooddnrd  v. 
Blnney,  116  Mass.  460,  IS  Am.  Rep.  112 ;  Lamb 
V.  Crafts,  12  Mete.  (Masa)  856;  Cason  ▼. 
Cbeely,  6  Oa.  654;  HIght  v.  Ripley,  19  Me. 
130;  Crockett  v.  Scrlbner,  64  Me.  447;  For- 
syth v.  Mann,  68  Vt  116,  34  Atl.  481,  82  L. 
R.  A.  788 ;  Bird  v.  Muhllnbrink,  1  Rich.  Law 
(8.  C.)  100,  44  Am.  Dec.  247 ;  Bagby  ▼.  Walk- 
er, 78  Md.  289,  27  Atl.  1033 ;  Pratt  v.  Miller, 
109  Mo.  78,  18  S.  W.  965,  32  Am.  St  Rep. 
656 ;  Iligglns  v.  Murray,  73  N.  Y.  252;  Parker 
V.  Seheuck,  28  Barb.  (N.  Y.)  88 ;  Mead  T.  Case, 


83  Barb.  (N.  T.)  202;  ileiack9  ▼.  Falk,  68 
Wis.  427,  13  N.  W.  64S,  ffi  Am.  Rep.  722 ;  Al- 
len V.  Jarvls,  20  Conn.  8&  Tbere  is  som* 
little  apparent  conflict  in  tlie  decisions  of  tba 
American  courts  in  their  application  of  die 
law  to  tbe  facts  of  the  various  cases,  bnt  it 
Is  found  that  tbe  principle  announced  in  near- 
ly all  of  them  may  be  harmonized  iqwa  tbe 
Massachusetts  rule  Just  stated. 

Now,  in  the  case  at  bar,  tbe  facts  as  found 
by  the  Jury  upon  conflicting  testimony  were 
that  the  plaintUI  (q;)erated  a  marble  yard  and 
took  orders  for  completed  tombstones  accord- 
ing to  patterns  and  designs  displayed  in  a 
catalogue.  It  Is  not  shown  by  the  evidence 
the  precise  condition  the  matolal  out  of 
which  plaintiff  constmcted  tbe  tomlistone  was 
in  when  the  order  was  given,  bnt  tbe  plaintiff 
and  another  witness  introduced  by  him  tes- 
tified In  general  terms  that  be  made  tbe  tomb- 
stone after  defendant  gave  the  order  for  it 
according  to  the  design  selected,  and  cut  tlie 
inscription  npon  ft  which  the  defendant  se- 
lected. It  was  constnicted  in  accordance 
wtlh  the  design  selected  by  defendant  and 
the  names  and  dates  were  Inscribed  tbere(»i 
as  he  directed.  This  brought  the  case  vrithin 
the  rule  announced,  and -the  court  prop«ly 
refused  to  instruct  tbe  Jury  that  the  contract 
was  within  the  statute  of  frauds. 

Affirmed. 


JARVIS  V.  ANDBBWa. 
(Supreme  Court  of  Arkansas.    Oct  15,  1906.) 

1.  Dbfositiohs  —  Anmssioif  m  Bvidknck  — 

OBJECriOR— StFFFICntNCT. 

A  general  objection  to  each  and  all  the 
qnetitlons  and  answers  in  a  deposition  is  not 
sufficient  to  charge  the  court  with  error  in  not 
excluding  it,  though  one  answer  was  hearsay. 

[Ed.  Note.— For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Depositions,  {f  3:»-328H.l 

2.  Witnesses— CoMFBiBHCTt—TBAifSAcnoRB 
WITH  Decedent. 

Under  Conat.  Sctiednle,  I  2,  providing  that 
in  actions  against  an  executor  neither  party 
may  testify  to  a  transaction  with  deceased,  de- 
fendant ezecntor.  In  an  action  where  decedent's 
estate  only  is  sought  to  be  charged  on  a  note, 
signed  not  only  by  her  but  by  the  executor,  may 
not  testify  that  he  did  not  execute  such  .a  note. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  L.  M.  Andrews,  administrator, 
against  Floyd  A.  Jarvls,  executor.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Taylor  &  Jones,  for  appellant  Crawford 
ft.Gantt  for  appellee. 

HILL,  C.  J.  Nancy  W.  Smith  filed  a  claim 
against  the  estate  of  Sarah  A.  Pitts,  alleging 
that  the  deceased  was  Indebted  to  her  in  tbe 
sum  of  $900  and  interest,  evidenced  by  a 
promissory  note  which  had  been  lost  which 
note  was  signed  by  said  Sarah  A.  Pitta, 
Floyd  A.  Jarvls,  a  son  of  Mrs.  Pitts,  and 
Nannie  F.  Jarvls,  the  wife  of  Floyd  Jarvis. 
Mrs.  Smltb  died,  and  appellee  was  appointed 
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DQOther,  Mrs.  Pitta.  After  a  trial  In  the 
probate  court  the  claim  -was  allowed,  and  on 
iTlal  de  novo  In  the  drcnlt  court  before  the 
circuit  Judge  the  claim  was  again  allowed, 
md  Jarvla  as  execntor  prosecutes  this  appeaL 
rhe  principal  contention  Is  as  to  the  suffi- 
ciency of  the  evidence  to  sustalh  the  finding, 
it  would  aerre  no  useful  purpose  to  rerlew 
the  evidence.  It  has  been  found  sufficient 
Dy  two  trial  Judges  who  have  heard  it,  and 
tbe  court  is  of  opinion  that  It  Is  sufficient  to 
sustain  the  Judgment,  and  will  pass  to  the 
anestlons  of  law  presented. 

1.  Appellant  points  out  a  bit  of  hearsay 
testimony  in  the  deposition  of  Miss  Nannie 
Pitts.  There  was  an  objection  to  the  read- 
ing of  the  deposition,  but  that  was  a  general 
abjection  to  all  of  It,  and  if  any  part  of  the 
evidence  was  admissible  the  objection  fails. 
Railway  Co.  v.  Hendricks,  48  Ark.  177,  2 
S.  W.  783,  8  Am.  St  Rep.  5820.  Two  depo- 
sitions were  read,  and  at  the  end  of  them 
Is  this  entry:  "Defendant's  counsel  objected 
to  each  and  all  of  the  Interrogatories  and 
answers  contained  In  the  two  foregoing  dep- 
ositions, and  asked  that  the  same  be  ex- 
cluded from  the  record.  The  objection  was 
overruled,  to  which  defendant  at  the  time 
excepted."  The  statute  contemplates  excep- 
tions to  depositions  to  be  In  writing,  and 
specifying  the  ground  of  objection,  and  the 
same  to  be  on  file  before  the  hearing.  Sec- 
tions 8190-3192,  Klrby's  Dig.  Exceptions  to 
competency  and  relevancy  may  be  considered 
at  the  trial  without  this  proper  preliminary, 
but  it  Is  not  expected  that  a  court  be  required, 
under  a  general  exception  to  each  and  every 
question  and  answer,  without  specifying  the 
objection,  to  go  through  depositions,  and  ex- 
clude every  piece  of  hearsay  which  may 
crop  Into  a  witness'  answer,  which  was  the 
case  here.  The  question  was  proper,  and 
the  witness  merely  rambled  Into  a  hearsay 
answer.  To  obtain  the  benefit  of  an  objec- 
tion it  should  have  been  made  in  apt  time 
and  manner,  and  not  a  mere  dragnet  objec- 
tion, which  means  nothing  at  the  time,  and 
which  may  serve  to  catch  an  error  not  others 
wise  pointed  out.  Such  an  objection  to  a 
bit  of  testimony  which  would  unquestionably 


that  be  did  not  execute  and  deliver  such  a 
note  as  the  one  alleged  in  suit  The  Con- 
stitution contains  this  provision:  "In  civil 
actions  no  witness  shall  be  excused  because 
he  is  a  party  to  the  suit  or  Interested  In  the 
Issue  to  be  tried.  Provided,  In  actions  by 
or  against  executors,  administrators  or  guard- 
ians in  which  Judgment  may  be  rendered  for 
or  against  them,  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any 
transaction  with  or  statements  of  the  testa- 
tor or,  Intestate  of  ward,  unless  called  to 
testify  thereto  by  the  opposite  party." 
Schedule,  f  2;  also,  Klrby's  Dig.  |  8093. 
By  the  express  terms  of  the  law  Jarvlt  was 
excluded  as  a  witness  "as  to  any  transactions 
with  or  statements  or*  Mrs.  Smith.  The 
purpose  of  Jarvis'  testimony  was  to  negative 
the  existence  of  the  note  sued  upon,  to  which 
suit  he  had  Interposed  the  plea  of  non  est 
factum  In  behalf  of  Mrs.  Pltf  s  estate.  There 
was  no  issue  as  to  Jarvis'  liability  on  the 
note  In  this  suit.  The  sole  Issue  was  as 
to  Mrs.  Pitt's  liability,  and  the  value  of  the 
testimony  was  to  tiend  to  show  that  he  had 
not  executed  «nd  delivered  the  note  In 
question  to  Mrs.  Smith,  and  impliedly  that 
his  alleged  joint  maker  had  not  done  so. 
Testimony  negativing  the  existence  of  a 
transaction  in  Issue  is  as  much  within  the 
Inhibition  aa  testimony  affirming  the  exist- 
ence of  the  transaction.  The  testimony  was 
properly  rejected. 

8.  Appellant  complains  of  exclusion  of  some 
evidence  of  Mrs.  Jarvis,  which  he  says  was 
excluded  as  tending  to  prove  an  otfset,  and 
counsel  admit  tttat  the  probate  court  has  no 
Jurisdiction  of  a  counterclaim  or  set-off,  but 
seek  to  avail  themselves  of  the  evidence  as 
tending  to  prove  partial  or  entire  payment 
of  the  debt  sued  upon.  There  seems  to  have 
been  no  defense  based  upon  payment,  but, 
even  If  there  had  been,  the  excluded  testi- 
mony is  too  Indefinite  to  have  been  a  proper 
basis  for  finding  a  judgment  upon. 

The  question  of  the  sufficiency  of  the  evi- 
dence has  been  presented  In  varying  phases 
and  considered,  but,  as  -stated,  the  court 
thinks  It  sufficient  to  sustain  Judgment,  and 
it  la  affirmed. 
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HOUGHTON  r.  MOSBLT. 

-<SapreiiM  Coart  of  Arkansas.    Oct.  16,  1906.) 

Appeal  and  Ekbob— Disposition  of  Gauss— 
AmiocANOi  —  Irsuffioiknt  Pbeseittatioii 
or  Case. 

Rule  9  of  the  Supreme  Court  reqnirea  ap- 
pellant  to  file  an  abstract  setting  forth  toe 
material  parts  of  the  pleadings,  proceedings, 
'facts,  and  documents  on  which  he  relies,  to- 
gether with  sucb  other  statements  from  the  rec- 
ord as  are  necessary  to  a  full  understanding  of 
the  questions  presented.  An  abstract  did  not 
contain  the  material  parts  of  the  pleadings,  bat 
only  deductions  of  counsel  as  to  what  the  plead- 
ings showed.  The  testimony  was  set  forth  in  a 
fragmentary  and  disconnected  manner,  and, 
while  certain  flndings  were  set  forth  In  the  brief, 
there  was  nothing  to  show  that  there  were  no 
other  findings.  The  transcript  showed  certain 
other  findings  on  which  the  decree  might  have 
'been  based,  but  they  were  not  abstracted,  nor 
was  there  any  abstract  of  evidence  bearing  on 
them.  Held  that,  as  it  would  be  impossible  to 
-determine  whether  there  was  error  without  go- 
ing through  t:.o  transcript,  th«  decree  would  be 
anirmed. 

(Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  U  4450-4453.] 

Appeal  from  Lawrence  Obancery  Court; 
'Geo.  T.  HtimptarieB,  Chancellor. 

Action  by  A.  L.  Hongbton  against  J.  W. 
Mosely  for  partition,  and  frsm  a  decree  de- 
.nying  partition,  plaintiff  appeals.    Affirmed. 

W.  A.  CmmlnKham,  for  appellant. 

vWOOD,  J.  Rnle  9  requires  tbe  appellant, 
or  plaintiff  In  error,  to  file  with  the  clerk  of 
this  court  "an  abstract  setting  forth  the  ma- 
terial parts  of  the  pleadings,  proceedings, 
facts  and  documents  upon  which  he  relies,  to- 
gether with  such  other  statements  from  the 
record  as  are  necessary  to  a  full  understand- 
Ing  of  all  questions  presented  to  this  court  for 
decision." 

The  material  parts  of  the  pleadings  "are 
not  set  forth,"  but  only  certain  general  de- 
-ductlons  of  counsel  as  to  what  tbe  pleadings 
show.  It  Is  impossible  for  us  to  tell  whether 
these  deductions  are  correct  or  not  The  con- 
clusions of  counsel  give  us  no  clear  and  ad- 
equate conception  of  what  the  Issues  are. 
The  testimony  Is  set  forth  In  such  fragmen- 
tary and  disconnected  way  as  not  to  enable 
us  to  understand  the  real  merits  of  the  con- 
troversy. Moreover,  three  separate  flndings 
of  the  court  are  set  forth  toward  tbe  latter 
part  of  the  brief,  but  there  Is  nothing  In  the 
entire  brief  to  show  that  there  were  no  other 
findings.  On  turning  to  the  transcript,  we 
discover  two  other  findings  numbered  4  and 
6,  upon  which  the  decree  of  the  court  might 
have  been  based.  These  are  not  abstracted 
and  no  evidence  bearing  upon  tbem.  The  de- 
cree itself  Is  not  abstracted.  Rnle  9  Is  de- 
signed to  obviate  the  necessity  for  each  Judge 
to  explore  the  transcript  of  the  record.  It  Is 
Intended  to  conserve  the  time  of  the  court 
and  facilitate  the  disposition  of  causes.  It  Is 
Impossible  to  determine  If  there  be  error  In 


this  case  unless  the  Indlvldnal  Judges  shall 
"go  through"  the  transcript 

This  we  decline  to  do,  and  tbe  decree  U 
affirmed. 


BBITTON  V.  OLDHAM. 

(Sopreme  Court  of  Arkansas.    Oct   15,  1906.) 

Descent  and  Distribution— Shark  or  Wid- 
ow—Statutes— Application. 

Eirby's  Dig.  {  2709,  providing  that  "if  a 
husband  die  leaving  a  widow  and  no  children." 
the  widow  shall  be  endowed  with  one-half  ths 
personalty,  "as  against  collateral  heirs,  but,  as 
against  <»«ditorB,"  etc,  is  not  applicable  where, 
tSough  tiiere  are  no  surviving  cfiudren,  die  bus- 
band  leaves  a  grandson. 

Appeal  from  Circuit  Conrt,  IiOn<d(e  County; 
George  M.  ChapUne^  Judge. 

Application  for  an  allotment  of  dower  hi 
personal  property  by  Hlstella  O.  Brlttoo 
against  W.  K.  Oldham,  administrator.  From 
a  Judgment  In  favor  of  defendant,  plahitifl 
appeals.    Affirmed. 

This  is  an  application  for  allotment  of 
dower  In  personal  property.  The  statute  ii 
as  follows :  "If  a  husband  die  leaving  a  wid- 
ow and  no  children,  such  widow  shall  be 
endowed  in  fee  simple  of  one-half  of  tbe 
real  estate  of  which  such  husband  died  seis- 
ed, where  said  estate  is  a  new  acquisition  and 
not  an  ancestral  estate;  and  one- half  of  the 
personal  estate,  absolutely  and  In  her  own 
right,  as  against  collateral  heirs,  but,  as 
against  creditors,  she  shall  be  endowed  with 
one-third  of  the  real  estate  in  fee  simple  if 
a  new  acquisition  and  not  ancestral,  and  of 
one-thlrrf  of  the  personal  property  absolute- 
ly. Provided,  If  the  real  estate  of  the  has- 
band  be  an  ancestral  estate  she  shall  be  en- 
dowed In  a  life  estate  of  one-half  of  said  es- 
tate as  against  collateral  heirs,  and  one-tlilrd 
as  against  creditors."  Eirby's  Dig.  i  2T09. 
The  circuit  court  held  that  under  this  stat- 
ute the  widow  was  entitled  to  one-half  of  the 
personal  estate  as  dower  against  collateral 
heirs  but  not  against  a  grandson.  As  the 
husband  left  a  grandson  surviving  him  tbe 
court  gave  the  widow  one-third  of  the  pe^ 
sonal  properly  as  dower  and  also  personal 
property  to  the  value  of  $160  allowed  by  stat- 
ute in  addition  to  dower. 

Trimble,  Robinson  &  Trimble,  for  appel- 
lant   W.  B.  Atkinson,  for  appellee. 

RIDDIOE;  J.  (after  stating  the  facts)- 
This  is  an  appeal  by  Mrs.  Estella  C.  Britton 
from  a  Judgment  of  the  Lonoke  circuit  court 
allotting  her  dower  in  the  "personal  estate  of 
her  husband,  J.  M.  Britton.  Britton  died 
leaving  as  heir  a  grandson,  but  no  surviving 
children,  and  the  question  as  to  whether  Ua 
widow  Is  entitled  to  one-half  or  one-third  of 
tbe  personal  estate  as  her  dower  depends 
on  tbe  act  of  1891,  which  Is  set  out  hi  tbe 
statement  of  facts.    Omitting  that  part  of  it 
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Udren  ancta  widow  Bhall  be  endowed  of 
*  *  one-balf  of  the  personal  estate,  ab- 
lately,  and  In  her  own  right  as  against  col- 
teral  heirs,  bnt  as  against  creditors  she 
all  be  endowed  with  •  •  •  one-third 
the  personal  property  absolutely."  A  oon- 
leration  of  this  language  shows  that  the 
ovision  that  the  widow  shall  be  endowed  of 
e-half  of  the  personal  property  applies  on- 
as  against  collateral  heirs.  The  statute 
ea  not  apply  where  the  husband  leaves  di- 
et descendants.  The  eflTect  of  the  statute  so 
r  as  this  case  is  concerned  la  the  same  aa 
the  words  "direct  descendants"  were  sub- 
ituted  for  the  word  "children"  in  the  act 
that  it  would  read:    "If  a  husband  die 

iTlng  a  widow  and  no  direct  descendants," 

f* 

We  are  therefore  of  the  opinion  that  the 
urt  properly  held  tliat  the  widow  was  en- 
Jed  to  only  one-third  of  the  personal  prop- 
^  as  dower,  and  the  other  property  al- 
wed  by  law  is  In  addition  to  dower. 
Judgment  affirmed. 


HARRIS  LUMBER  CO.  t.  MORRIS. 

inpreme  Court  of  Arkansas.    Oct   16,   1006.) 
Damages  —  Pcritive  Damaqcs  —  Whxa 

AWABDKD. 

OroM  negligence,  without  willfulness,  wan- 
nness,  or  conscious  indifference  to  consequen- 
a,  does  not  justify  the  infliction  of  punitive 
images. 

[Ed.  Note. — For  cases  In  point,  «♦«  voL  16, 
ent  Dig.  Damages,  {  200.] 

Mabteb  and  Sebvant— Ijijtjbt  to  Sbbtant 
— Defective  Appi-iances. 

An  instruction  in  an  action  for  injuries  to 
I  employ^  by  a  defect  in  a  machine,  which  au- 
lorizes  a  recovery  if  the  appliance  was  defect- 
e  and  the  defects  were  latent,  is  erroneous  be- 
luse  it  makes  the  employer  an  absolute  insurer 
'  the  employe's  safe^. 

[E!d.  Note.— For  cases  in  point,  see  vol.  84, 
ent  Dig.  Master  and  Servant,  H  172,  190.] 

TBIAL  —  IKBTBTJCTIONS— APPI.I0ABII.ITT  TO 
EVIDENOB. 

Where,  in  an  action  for  in  juries  to  an  em- 
oyS  in  consequence  of  a  defective  machine, 
lere  was  no  evidence  that  a  defect  in  the  lever 
tached  to  the  machine  contributed  to  the  in- 
ry,  an  instruction  authorizing  a  recovery  if  the 
ver  was  so  defective  that  it  could  not  be  effi- 
Butly  used  was  erroneous. 
[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
ent  Dig.  Trial,  {§  596-612:] 

Appeal  from  Circuit  Court,  Polk  County; 
IS.  S.  Steel,  Judge. 

Action  by  Abner  N.  Morrla  against  the 
arris  Lumber  Company.  From  a  judgment 
ir  plaintiff,  defendant  appeals.  Reversed 
id  remanded. 

This  18  an  action  brought  by  Abner  N. 
[orris  against  the  Harris  Lumber  Company 
»  recover  damages  alleged  to  have  been  re- 
;ived  by  the  plaintiff  while  working  for  de- 


defendant  to  work  at  a  planing  machine  In 
the  mill,  but  was  pot  to  work  by  the  f  or«naa 
at  a  rlpsawing  machine,  and,  while  oiling  the 
machine,  the  skirt  of  his  blouse  was  caught 
by  a  set  screw  attached  to  a  collar  on  the 
gearing  shaft,  and  that  his  hand  waa  thrown 
down  against  the  saw,  which  was  in  motion, 
and  seriously  and  permanently  injured.  Neg- 
ligence of  the  defendant  is  alleged  in  per- 
mitting the  set  screw  to  project  out  of  the 
collar  on  the  shaft,  and  also  in  permitting 
the  lever  attached  to  the  ripsaw,  whereby  the 
machine  could  be  stopped,  to  become  defect- 
ive and  out  of  repair.  The  defendant  denied 
the  allegations  of  negligence  set  forth  in  the 
complaint,  and  pleaded  contributory  negli- 
gence on  the  part  of  the  plaintiff.  It  also 
pleaded  in  bar  of  plaintitTs  right  to  sue  a  re- 
lease of  all  claim  for  damages  executed  by 
plaintiff  after  the  alleged  injury  In  considera- 
tion of  payment  of  $100  by  defendant  to  him. 
The  plaintiff  recovered  judgment,  and  the  de- 
fendant appealed  to  thla  court 

Brizzolara  &  Fltzbugh,  for  appellant 

McCTJLLOCH,  J.  (after  stating  the  facts). 
1.  The  court,  over  the  objection  of  defendant, 
gave  the  following  Instruction,  which  Is  as- 
signed as  error,  to  wit:  "No.  9.  Damages  for 
torts  are  not  weighed  in  golden  scales,  and  If 
the  jury  find  from  the  evidence  In  this  case 
that  the  defendant  was  grossly  negligent  In 
assigning  plaintiff  to  work  where  the  danger 
was  latent  and  known,  or  from  the  condition 
of  the  mj^chinery,  by  the  exercise  of  ordinary 
prudence  or  care,  should  have  been  known 
by  the  defendant,  then  they  are  warranted  In 
aaseaslng  punitive  damages  in  this  case." 
This  Instruction  was  improper,  and  should 
not  have  been  given.  The  evidence  does  not, 
lu  the  first  place,  disclose  any  elements  call- 
ing for  the  Imposition  of  punitive  damages. 
In  the  next  place,  it  was  error  to  say  that 
gross  negligence  alone  Is  sufBcIent,  without 
any  element  of  willfulness,  wantonness,  or 
conscious  Indifference  to  consquences  from 
which  malice  may  be  Inferred,  to  justify  the 
Infliction  of  punitive  damages.  Arkansas  & 
La.  Ry.  Co.  v.  Stroude  (Ark.)  91  S.  W.  18; 
Railway  v.  Hall.  53  Ark.  7,  13  S.  W.  138.  It 
was  also  erroneous,  a  fortiori,  in  declaring 
that  the  defendant  would  be  liable  for  puni- 
tive damages  if  it  was  guilty  of  negligence  In 
assigning  plaintiff  to  work  in  a  place  which 
by  the  exercise  of  ordinary  care  It  could  have 
known  was  dangerous. 

2.  Error  of  the  court  In  giving  the  follow- 
ing instruction  Is  assigned:  "No.  11.  The 
court  charges  the  Jury  that  If  they  believe 
from  a  preponderance  of  the  evidence  that 
the  plaintiff  was  injured  by  reason  of  the  set 
screw,  and  that  the  same  was  so  set  or  ar- 
ranged that  It  Increased  the  risks  or  dangers 
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of  the  employe,  plaintUt  here,  or  that  the 
lever  attached  to  and  connected  vltb  the 
'idler'  was  bo  defective  that  It  conld  not  be 
properly  or  efficiently  used  In  stopping  said 
saws  when  In  motion,  and  that  these  defects 
were  latent,  defendant  Is  liable."  The  effect 
of  this  declaration  was  to  make  the  defend- 
ant the  absolute  Insurer  of  plaintiff's  safety 
while  performing  service.  It  Is  true,  as  we 
said  In  Southern  Ckttton  Oil  Co.  v.  Spotts 
(Ark.)  02  S.  W.  249,  the  master  Is  bonnd  to 
know  of  the  structural  parts  of  the  machln' 
ery  furnished  to  the  servant,  yet  this  In- 
struction makes  the  master  absolutely  liable, 
regardless  of  the  questioa  of  bis  negligence 
or  care  In  selecting  the  machinery,  because 
the  arrangement  of  the  set  screw  Increased 
the  danger.  This  court  has  many  times  said 
that  the  master  Is  not  the  Insurer  of  the  serv- 
ant's safety,  but  Is  only  held  to  the  ordinary 
care  in  providing  a  safe  place  and  safe  appli- 
ances In  which  and  with  which  the  servant  Is 
to  work.  ti.  R.  &  S.  F.  Ry.  Co.  v.  Duffey,  35 
Ark.  602;  St  L.,  I.  M.  &  So.  Ry.  Co.  v.  Har- 
per, 44  Ark.  624;  L.  R.  M.  R.  &  T.  R.  Co.  ▼. 
Leverett,  48  Ark.  S88,  8  8.  W.  BO,  8  Am.  St 
Rep.  280:  Railway  v.  Jagerman,  69  Ark.  98, 
28  8.  W.  691;  Park  Hotel  Co.  r.  Lockhart  69 
Aik.  40S,  2S  S.  W.  C1^     This  instruction  was 


erroneous  in  aabmlttlng  to  111*  jury  the  qmi- 
tlon  concerning  the  alleged  defect  In  the  le?- 
er  attached  to  the  machine  There  was  no 
evidence  that  this  defect  contributed  to  tbe 
injury.  There  was  no  evidence  that  any  at- 
tempt was  made  to  control  the  machine  with 
the  lever  so  as  to  avoid  the  Injury,  or  ttiot 
the  injury,  could  have  been  avoided  If  tbe 
lever  had  been  in  perfect  order.  Tbe  plain- 
turs  own  testimony  shows  that,  when  the  set 
■crew  caught  his  Jumper,  his  hand  wu 
thrown  upon  the  saw  so  quick  that  be  conld 
not  get  away  and  conld  not  have  stopped  tbe 
machine  by  use  of  the  lever. 

Other  errors  of  the  court  are  assigned,  bnt, 
as  those  already  Indicated  herein  call  for  n- 
versal  of  the  case.  It  Is  nnnecessary  to  dli- 
cnss  the  other  assignments  further  than  to 
say  that  the  rulings  of  the  court  concerning 
the  binding  effect  of  the  release  executed  bj 
the  plaintiff,  and  the  necessity  for  retnm  ol 
the  consideration  paid  therefor,  fall  wltbii 
the  decision  of  this  court  in  St  L.,  I.  U.  i 
So.  Ry.  Co.  V.  Brown,  73  Aik.  42,  88  8.  W. 
882. 

Reversed  and  remanded  for  a  new  trliL 


HTIX,  O.  J. 
pating. 


dlflqaallfied  and  not  partlcl- 
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(Supreme  tjoart  or  Texu.    Oct.  zs,  ihub.) 

fji^KcnoHS  —  O0HTB8TS  —  Plkadiros— Bx- 
OEFnoMS— Sfsoification  of  Gsounds. 

Id  an  election  content  an  exception  to  an 
aaended  answer  alleged  that  tboae  portions  aet- 
Dg  up  new  matter  "under  the  statutes  of  Texas 
igulating  contested  elections,  comes  too  late." 
^eld,  that  the  reference  to  the  particular  law 
as  argumentatiye  only,  not  precluding  con- 
>stant  or  the  court  from  relying  on  any  other 
lie  of  law  condemning  the  pleamng  as  too  late. 
.   Samk. 

Since  the  statnte  referred  to  makes  appU- 
ible  to  election  contests  the  general  rules  con- 
-olling  amraidments  of  pleadings  In  civil  cases, 
le  reference  to  the  statute  could  only  have  in- 
oked  snch  rules. 
.  Sams  —  Amen  DimtTS—NKw    Mattxb— Dia- 

CBETIOJI   OF  COUBT. 

The  court,  in  the  exercise  of  a  sound  dis- 
retion,  may  refuse  amendments  to  an  answer 
1  Ka  election  contest,  not  being  trial  amend- 
lenta  sopplying  defects,  but  which  introdoce 
e-w  matter  Into  the  contest. 
[Ed.  Note. — For  cases  in  imint,  see  Tol.  18, 
^nt.  Dig.  Elections,  {  282.] 

.    AFPKAX<    and    BrBOB— RKTISW— DiSCiHRIOH 
OF  liOWEB  CkJTJBT. 

The  burden  of  showing  an  abuse  of  discie- 
iou  by  the  court  is  on  one  attacking  a  mling 
efiising  amendments  to  an  answer,  which  in- 
reduce  new  matter,  rather  than  mi  ue  opposite 
mrty  to  show  that  the  amendments  would  have 
leen  a  surprise. 

[Eld.  Note.— For  cases  in  point,  see  vol.  8, 
:;ent  Dig.  Appeal  and  Error,  !  3814.] 

i.  Elections  —  Contests  —  Pleadinos  — 
AuENDMXNTs— New  Matteb^Disobetion  of 

COUBI. 

An  answer  in  an  election  contest  was  filed 
December  16th.  On  March  14th  succeeding, 
eave  was  given  to  file  an  amended  answer.  On 
March  15tn,  objections  to  the  original  answer, 
>n  account  of  Tagneness,  were  sustained.  On 
\farch  29th,  an  amended  answer  containing  the 
Mime  defects  was  filed.  On  March  30tb,  the 
::ase  was  continued  to  Octolwr  2d.  On  October 
2d,  the  same  exceptions  were  sustained  to  the 
amended  answer,  with  leave  to  amend.  On  Oc- 
tober 3d,  an  amendment  was  filed  remedying 
the  defects,  and  also  containing  new  matter. 
Held,  that  it  was  not  an  abuse  of  the  court's 
discretion  to.  sustain  exceptions  to  snch  new 
matter. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  g  282.] 

Certified  QnestlonB  from  Oonrt  of  CItU 
Appeals  of  First  Supreme  Judicial  District 

Answers  to  qnestlons  certified  from  the 
Court  of  Civil  Appeals  of  the  First  District, 
arising  on  motion  for  rehearing  before  such 
eonrt.  of  an  appeal  by  J.  C.  Lipscomb  from 
a  Judgment  against  him  in  an  election  con- 
test brought  by  J.  J.  Perry. 

J.  D.  Harvey,  Keet  McDade,  W.  J.  Poole, 
and  John  M.  Mathls,  for  appellant  R.  B. 
Tompkins  and  W.  W.  Meactanm,  for  appellee. 

WILLIAMS,  J.  Citified  questions  from 
the  Court  of  Civil  Appeals  of  the  First  Dis- 
trict, as  follows: 

"This  salt  was  brought  by  J.  J.  Perry  to 
contest  the  declared  result  of  the  election 
for  sheriff  In  Waller  county  held  November 
t,  1904.    J.  C.  Lipscomb  is  the  contestee.    A 


as  on  a  motion  for  rehearing.  By  the  first 
assignment  of  error  appellant  assails  the  ac- 
tion of  tbe  trial  court  in  sustaining  a  special 
exception  to  all  thoee  parts  of  bis  second 
amended  answer,  which  set  up  new  defensive 
matter,  not  in  response  to  any  matter  pleaded 
by  appellee,  and  not  mere  amplification  of 
matto:  already  pleaded  in  defense.  Tbe 
part  of  the  exception  necessary  to  be  here 
stated  Is  as  follovra:  "The  contestant  (appel- 
lee) esi>ecially  demurs  and  excepts  to  said 
second  amended  original  answer  because  he 
says  that  it  appears  from  the  allegations 
therein  contained,  which  are  hereby  referred 
to  for  the  full  contents  thereof,  that  all  tbe 
matters  therein  alleged  are  nevr  matter,  and 
are  not  amendments  of  any  matter  setup  In 
said  contestee's  original  answers  to  conCeot- 
anf  s  notice  of  contest,  which  was  filed  here- 
in on  December  16,  1904,  and  are  not  amend- 
ments of  any  matter  therein  pleaded,  and 
said  matters  being  pleaded  for  the  first  time 
on  this,  the  2d  day  of  October,  A.  D.  1906, 
under  the  statutes  of  Texas  regulating  con- 
tested elections,  comes  too  late,  and  of  this, 
contestant  prays  Judgment  of  tbe  court,  that 
the  same  may  be  stricken  out  save  and  ex- 
cept the  following  matters  pleaded  in  con- 
testee's second  amended  answer.'  Then  fol- 
lows a  statement  of  the  parts  of  the  answer 
not  excepted  to.  The  exception,  as  urged, 
was  sustained. 

"The  matter  excluded.  If  admitted  and  es- 
tablished as  true,  would  have  changed  tbe  re- 
sult of  the  contest  Tbe  petition  for  the 
contest  assailed  the  conduct  of  the  election 
at  but  one  voting  box  in  tbe  county,  and  the 
evidence  establishing  tbe  allegations  Justi- 
fied tbe  Judgment  of  the  trial  court  Tbe 
following  is  a  history  of  tbe  coarse  of  tbe 
appellant  and  the  action  of  the  count  thereon 
with  respect  to  bis  pleading.  Tbe  contest 
was  filed  on  December  8, 1904,  and  due  notice 
being  given  answer  was  filed  on  December 
16,  1904.  On  March  14,  1905,  appellant  was 
granted  leave  to  file  his  first  amended  original 
answer  of  which  privilege  he  did  not  then 
avail  himself.  On  March  15, 1905,  exceptions 
were  beard  to  the  original  answer  and  sus- 
tained on  account  of  the  vagueness  and  In- 
deflnltenesB  of  the  answer,  and  all  of  it  was 
properly  stricken  out  except  the  general  deni- 
al. On  March  29,  1905,  defendant  filed  an 
amended  answer  containing  the  same  defects 
upon  which  tbe  court  had  ruled.  On  March 
80,  1905,  tbe  case  was  continued  on  applica- 
tion of  defendant  and,  by  agreement  of  par- 
ties, was  set  by  the  court  for  trial  October 
2,  1905.  On  October  2d  the  case  was  called 
for  trial  and  the  questions  of  law  arising 
on  the  pleadings  were  again  presented  to 
the  court  It  appearing  that  the  court's  rul- 
ing on  tbe  original  exceptions  bad  In  no 
sense  been  complied  with,  the  exceptions 
were  again  sustained  and  the  first  amended 
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answer  stricken  ont  except  as  to  titie  general 
genial. 

"In  all  his  amendments  the  defendant  bad 
undertaken  to  set  np  in  offaet  to  contestant's 
complaint,  irregularities  at  otlier  voting  lx>x- 
es,  wliich,  If  corrected,  would  Innre  to  de- 
fendant's benefit  In  the  contest  When,  on 
October  2,  ]005,  the  court  had  sustained  ex- 
ceptions to  the  amendment  defendant  was 
granted  further  leave  to  amend  and,  pursu- 
ant to  this  general  permission  to  amend,  de- 
fendant on  October  3,  1905,  and  on  the  eve 
of  a  trial  previously  agreed  to  for  that  date, 
filed  a  second  amendment,  parts  of  which 
were  responsive  to  previous  exceptions,  and 
supplied  the  lack  of  deflnlteness  therein 
pointed  out,  but  the  part  not  excepted  to  did 
set  up  new  matter  not  contained  in  the  first 
answer.  The  parts  of  the  amended  answer 
to  which  the  exception  first  above  set  out 
was  sustained  contained  allegations  of  new 
and  independent  matter  not  embraced  in  any 
previous  pleading  filed  by  defendant,  and 
which,  from  its  nature  and  from  the  general 
nature  of  the  case,  disclosed  that  in  all  prob- 
ability It  would  have  resulted  in  surprise  to 
plaintiff,  and  necessitated  a  continuance. 
The  point  of  surprise  was  not  made  by  con- 
testant as  far  as  this  record  shows,  unless 
the  above  exception  urged  and  sustained  was 
sufficient  to  call  it  to  the  court's  attention. 
Hie  defendant  offered  no  excuse,  and  made 
no  explanation  of  bis  failure  to  Boon«  dis- 
cover and  aver  tbe  new  matter.  The  record 
In  no  way  discloses,  except  as  above  indi- 
cated, for  what  reason  the  court  declined  to 
permit  the  matter  objected  to  to  remain  as 
a  part  of  the  defensive  pleading.  This  court, 
on  the  main  hearing,  construed  the  trial 
court's  action  as  a  holding  that  the  statutes 
governing  contested  elections  did  not  permit 
amendments  to  the  original  answer  except 
In  mere  amplification  or  explanation  of  de- 
fensive matter  already  pleaded,  and  follow- 
ing Bailey  v.  Fly,  97  Tex.  426,  79  S.  W.  299, 
we  reversed  the  Judgment 

"We  respectfully  propound  for  your  deci- 
sion the  following  questions: 

"1.  In  view  of  the  fact  that  had  the  trial 
court  clearly  based  his  action  upon  the  abuse 
by  defendant  of  the  privilege  of  amendment, 
bis  ruling  would  have  been  justified,  did  we 
err  In  holding  that  we  could  not  look  beyond 
the  exact  exception  sustained  and  uphold  his 
ruling  for  a  reason  not  given  and  which  did 
not  affirmatively  appear  to  have  controlled 
him? 

"2.  In  holding  bis  action  error  did  we 
rightly  construe  the  exception  sustained? 

"3.  Were  we  correct  in  sustaining  the  as- 
signment?" 

The  exertion  set  out  In  tbe  certificate,  as 
presented  by  the  contestant  to  the  amended 
pleading  of  tbe  contestee,  asserted  that  tbe 
matters  specified  were  then  pleaded  for  tbe 
first  time,  and  that  tb^  came  too  late,  and 
asked  that  they  be  stricken  out  Tbe  statute, 
regulating  contests  of  elections,  was  referred 


to  as  the  law  vmiet  which  It  was  conteaded 
the  pleading  came  too  late.  This  reference 
to  tbe  particular  law  was  only  matter  of  ar- 
gument, which  was  mere  surplusage,  and 
which,  if  erroneous,  did  not  preclude  ti» 
party  from  relying  upon,  nor  tbe  court  from 
enforcing,  any  rule  of  law  which  condemned 
tbe  pleading  as  coming  too  late.  Besides, 
as  we  held  In  Bailey  v.  Fly,  the  statute  reg- 
ulating contests  of  elections  expressly  makes 
applicable  to  those  proceedings  the  general 
rules  controlling  the  amendment  of  pleadings 
In  civil  cases,  and  the  reference  in  tbe  excep- 
tion to  that  statute  could  only  have  Invoked 
those  rules.  We  are  therefore  clearly  of  tbe 
opinion  that  it  was  competent  for  the  trial 
Judge,  In  passing  upon  tbe  exception,  to  applr 
tbe  well-settled  rule  which  gave  to  blm  tbe 
discretion  to  allow  or  disallow  the  Introduc- 
tion of  new  issues  as  the  time  and  clrcnm- 
stances  might,  in  bis  Judgment,  make  propw. 
The  contestee  did  not  have  the  absolute  rigbt, 
at  that  time,  to  so  change  Ills  pleading  sob- 
Ject  only  to  the  right  of  the  other  part;  t» 
show  that  he  would  be  surprised  and  preju- 
diced thereby,  but  It  was  within  the  discretion 
of  the  court,  after  it  had  sustained  exceptions: 
to  the  previous  pleading,  to  refuse  or  permit 
other  pleading  than  a  trial  amendment  t» 
supply  tbe  defects  therein,  as  the  Justice  of 
the  case  demanded.  Radam  v.  Microbe  De- 
stroyer Co.,  81  Tex.  129,  16  S.  W.  990,  26  Am. 
St  Bcp.  783 1  Oontreras  v.  Haynes,  61  Tex. 
106. 

Before  the  adoption  of  tbe  rule  as  to  trial 
amendments  It  bad  often  been  held  that  tbere 
Is  a  limit  to  tbe  right  of  amendment,  and 
that  a  time  must  come  In  the  progress  of  a 
cause  when  the  court  may  properly  refuse 
to  allow  its  further  exercise.  Lewln  v.  Hous- 
ton, 8  Tex.  94 ;  Matossy  v.  Frosh,  9  Tex.  612; 
Trammell  v.  Swan,  26  Tex.  600 ;  Reld  v.  Al- 
len, 18  Tex.  241.  At  such  time  the  refusal  or 
allowance  of  an  amendment  becomes  <li9- 
cretlonary  with  the  court,  and  the  party  at- 
tacking the  exercise  of  that  discretion  must 
show  that  it  has  been  abused  to  his  Injui?- 
As  we  have  said,  the  exception  called  npoo 
the  court  to  determine  whether  or  not,  after 
all  the  time  and  opportunity  contestee  had  «i- 
Joyed,  after  exceptions  to  bis  answer  bad 
been  sustained,  and  leave  granted  blm  t° 
amend  preparatory  to  the  trial  about  to  begiHr 
which  leave  legally  gave  him  only  the  right  tfr 
perfect  the  pleadings  to  which  exceptions  bad 
been  sustained,  contestee  should  be  allowed 
to  add  to  bis  defenses  already  made  by  tbe 
introduction  of  entirely  new  matter.  Wbeii 
the  court  acted  It  was  In  the  exercise  of  lt» 
sound  discretion  and  the  presumption  la  tbat 
Its  action  was  based  upon  a  due  coD8lde> 
atlon  of  all  of  tbe  facts  which  should  affect 
It  The  party  complaining  cannot  say  tbat 
any  absolute  right  of  bis  was  violated  «>*• 
therefore,  in  order  to  successfully  attack  tbe 
ruling,  he  must  show  an  abuse  of  the  dl»- 
cretlon  and  an  injury  to  him.    The  burtheB 
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pleading.  Tbe  rule  laid  down  In  the  decisions 
referred  to  is  not  that  the  right  of  amend- 
ment exists  subject  to  the  right  of  tbe  oppo- 
site party  to  show  that  tbe  proposed  plead- 
ing would  surprise  him,  but  that,  in  such  sit- 
uation, the  matter  is  subject  to  the  sound 
llscretlon  of  the  court,  the  exercise  of  which 
may  be  based,  not  only  on  the  fact  that  the 
pleading  on  its  face  appears  to  be  calculated 
to  surprise,  but  also  on  the  fact  that  it  may 
delay  tbe  trial  and  impede  the  speedy  and 
Drderly  administration  of  justice  and  the  dis- 
patch of  the  business  of  the  court  Lewln 
V.  Houston,  supra.  For  these  reasons  it  is 
apparent  that  In  reviewing  such  a  ruling  the 
inquiry  is  not  controlled  by  the  fact  that, 
in  the  exception  sustained,  surprise  Is  not 
mentioned  as  the  reason  why  the  amendment 
should  be  stricken  out  Had  the  court  per- 
mitted the  plea  to  stand,  it  might  be  that, 
because  of  the  presumption  In  favor  of  the 
correctness  of  the  ruling,  the  contestant,  in 
order  to  show  an  abuse  of  discretion  and 
consequent  injury  to  him,  would  be  required 
to  make  some  such  matter  appear ;  but  the 
same  presumption  sustains  the  ruling  actual- 
ly made  until  abuse  of  discretion  is  shown. 

Because  of  the  character  of  the  discretion 
with  which  the  law  Invests  trial  courts,  it 
would  be  dlfBcult  to  hold  that  the  Inquiry  as 
to  the  regularity  of  the  action  taken  by  tbe 
trial  judge  in  this  case  is  to  bo  restricted  to 
the  precise  reason  advanced  by  the  success- 
ful party  to  secure  the  ruling,  but,  as  we 
have  seen,  the  reason  assigned,  that  the 
pleading  set  up  new  matter  when  it  was  too 
late,  did  invoke  the  consideration  by  the  court 
of  all  the  circumstances  affecting  the  proper 
exercise  of  its  discretion. 

It  is  therefore  enough  for  this  case  to  an- 
swer the  second  question  in  tbe  negative  and, 
as  to  the  third,  to  say  tliat  the  facts  stated 
in  tbe  certificate  do  not  show  an  abuse  by 
the  trial  court  of  its  discretion  and  the  Court 
of  Civil  Appeals,  upon  those  facts  alone,  erred 
in  sustaining  the  assignment. 


TEXAS  TRAM  &  LUMBER  CO.  T.  HIGH- 
TOWER.  District  Judge. 
(Supreme  Court  of  Texas.    Oct  24,  1906.) 

1.  Time— Solas  ob  Stardabd— Coubts— Xhc- 
piBATiON  OF  Term. 

In  determining  the  time  of  the  expiration 
of  a  term  of  court  limited  by  statute  to  a  cer- 
tain day  (statute  establishing  tiie  Sixtieth  Ju- 
dicial District),  solar  time,  and  not  standard  or 
railroad  time,  should  be  used,  thoneh  the  com- 
munity has  generally  adopted  standard  time. 

[Ejd.   Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Time,  g  65.] 

2.  Mandamus— Adrquatb  Rembdi  at  Law— 
Bntebino  Jttdomknt. 

Where  the  entry  of  a  Judgment  on  a  ver- 
dict is  refused  because  of  a  contention  that 
the  verdict  was  not  returned  during  the  term. 


awarded  to  compel  such  entry. 

[Ed.  Note. — For  cases  in  point,  see  voL  33, 
C^t  Dig.  Mandamus,  §S  15,  100.1 

Mandamus,  on  the  relation  of  Texas  Tram 
&  Lumber  Company,  against  L.  B.  High- 
tower,  Judge  of  the  Sixtieth  Judicial  Dis- 
trict   Writ  awarded. 

Andrews,  Ball  &  Streetman,  Denman, 
Franklin  &  McGown,  Oreers  ft  Nail,  Geo. 
C.  O'Brien,  and  Oliver  J.  Todd,  for  relator. 
T.  D.  Cobbs,  L.  F.  Chester,  C.  L.  Bates,  and 
Baker,  Botts,  Parker  &  Garwood,  for  re- 
spondent 

GAINES,  C.  J.  This  Is  an  original  suit, 
in  which  a  writ  of  mandamus  is  prayed  for 
to  compel  the  judge  of  the  Sixtieth  Judicial 
District  of  the  state  to  enter  Judgment  upon 
a  verdict  alleged  to  have  been  returned  into 
bis  court  at  the  April  term  of  the  present 
year. 

The  facts  as  alleged  In  tbe  petition  for 
the  writ  stated  briefly,  but  as  we  think 
with  sufficient  fullness  for  tbe  purposes  of 
this  opinion,  are  as  follows:  In  the  year 
1901  the  Texas  ft  New  Orleans  Railroad  Com- 
pany, a  defendant  herein,  brought  an  action 
of  trespass  to  try  title  in  the  district  court 
of  Jefferson  county  against  the  Texas  Tram 
&  Lumber  Ck>mpany,  the  relator  in  this  pro- 
ceeding, to  recover  a  parcel  of  land  In  the 
city  of  Beaumont.  The  Sixtieth  Judicial 
District  having  been  subsequently  establish- 
ed, the  cause  came  on  for  trial  In  the  latter 
court  (regularly,  as  must  be  presumed)  dur- 
ing the  last  days  of  its  April  term.  Under 
the  statute  establisbing  that  district  the- 
April  term  began  on  the  first  Monday  of 
that  month,  and  could  "continue  in  session 
until  and  'including  tbe  last  Saturday  In 
May"  of  the  same  year.  At  8  o'clock  p.  m., 
on  Saturday,  the  26tb  day  of  May.  1906,  It 
being  the  last  day  of  the  term,  the  jury, 
having  been  charged,  retired  to  consider  of 
their  verdict  Before  tbe  court  was  adjourn- 
ed by  tbe  presiding  Judge  at  8  minutes  past 
12  by  railroad  time,  which  was  at  least 
15  minutes  before  12  p.  m.  by  sun  time,  the- 
Jury  came  Into  court  and  returned  a  verdict 
In  favor  of  the  defendant  the  relator  In  thl» 
case.  Counsel  for  plaintiff  immediately  made- 
a  motion  for  a  new  trial,  which  was  over- 
ruled, but  no  judgment  was  entered  upon 
the  verdict.  At  the  next  term  of  the  court- 
to  wit  on  the  6th  day  of  June,  1906,  a  mo- 
tion was  made  in  behalf  of  the  relator  to 
have  judgment  entered  upon  the  verdict 
This  was  resisted  on  the  ground  that  the 
court  was  adjourned  by  operation  of  law 
when  the  verdict  was  returned,  and  a  coun- 
ter motion  to  set  the  verdict  aside  and  to 
declare  a  mistrial  prevailed.  Tbe  trial  Judge 
filed  his  conclusions  of  fact  as  above  stated, 
and  determined  as  a  matter  of  law  that 
the  adjournment  was  controlled  by  tbe  rail- 


( 


1072 


Oe  SOUTHWESTERN  RBFOBTBS. 


(lOL 


road  time,  and  that  tbe  verdict  came  txw 
late.  We  are  of  the  opinion  that  In  thla 
conclusion  of  law  the  court  erred.  We  aee 
no  reason  to  doubt  that,  when  tbe  Legisla- 
ture prescribes  the  times  at  which  a  term 
of  the  court  shall  begin  and  shall  end,  the 
true  time  at  the  place  of  holding  the  court  is 
meant;  and  we  understand  that  the  true 
time  Is  to  be  determined  by  the  Instant  at 
which  the  sun  passes  the  meridian  of  the 
place  for  which  It  is  to  be  calculated,  and 
not  by  tbe  time  of  its  passage  at  some  other 
place.  That  where  at  a  particular  place  there 
are  two  measures  of  time,  one  the  true  time  at 
that  place  and  the  other  the  time  at  some  oth- 
er place,  the  true  time  at  tbe  place  of  holding  a 
court  must  govern  the  hour  of  Its  opening,  was 
decided  in  England  many  years  ago.  In 
tbe  case  of  Curtis  v.  Marsh,  8  H.  &  N.  866, 
tbe  court  was  holding  Its  session  at  Dor- 
chester, and  by  some  regulation  10  o'clock 
In  the  morning  was  appointed  as  the  hour 
for  <H>enIng  the  court  The  clock  in  the 
courtroom  was  set  to  Greenwich  time,  which 
was  10  minutes  earlier  than  the  Dorchester 
time.  Tbe  trial  Judge  took  bis  seat  upon 
the  bench  and  promptly  opened  bis  court 
at  10  o'clock,  as  shown  by  the  clock  in  court 
Tbe  case  was  called,  and,  coimsel  for  tbe  de- 
fendant not  having  appeared,  tbe  plaln- 
tMTs  counsel  proceeded  with  the  case.  The 
evidence  having  been  introduced,  the  court 
Instructed  a  verdict  for  the  plaintiff.  After 
this,  and  a  minute  and  a  half  before  10 
o'clock  according  to  Dorchester  time,  coun- 
sel for  the  defendant  appeared  and  asked 
a  trial  of  bis  case,  which  was  refused.  A 
rule  nisi  having  been  obtained,  it  was  by  the 
Court  of  Exchequer  made  absolute;  the 
court  bolding  that  tbe  Dorchester  time  must 
govern  and  that  tbe  proceedings  were  pre- 
mature. It  appears  from  the  report  of  that 
case  that  Greenwich  time  was  tbe  time  upon 
which  the  railroads  were  run  in  B2ngland 
at  that  period,  so  that  In  that  case,  as  In 
this,  the  question  arose  out  of  the  difference 
between  the  railroad  time  and  the  true  time. 
In  the  case  of  Henderson  v.  Reynolds,  84 
Ga.  150,  10  S.  B.  734,  7  L.  R.  A.  327,  the  same 
principle  was  announced  in  an  elaborate 
opinion,  and  the  conclusion  was  reached 
that  the  true  time  must  control  in  determin- 
ing whether  the  verdict,  which  was  returned 
about  12  o'clock  p.  m.  of  Saturday,  was  re- 
turned on  Saturday  or  Sunday,  and  that 
according  to  the  true  time  It  was  Sunday; 
but  since  they  hold  that  tbe  verdict  was 
good,  though  returned  on  Sunday,  It  would 
seem  that  the  determination  of  the  point  was 
not  necessary  to  the  decision  of  tbe  case. 
See,  also,  Searles  v.  AverhofT,  28  Neb.  668, 
44  N.  W.  872. 

Tbe  question  was  distinctly  presented  In 
the  case  of  Parker,  Bz  parte,  85  Tex.  O.  R. 


12,  29  S.  W.  4S0,  790,  and  In  an  elabonta 
and  well-considered  opinion  by  Judge  Hen- 
derson it  was  held  that  when  the  term  ended 
by  operation  of  law  was  to  be  determined 
by  the  true  time,  and  not  by  the  railroad 
time.  There  Is  nothing  In  the  case  from 
the  Supreme  Court  of  Kentucky  of  the  Bo- 
chester  Insurance  Co.  v.  Peaslee  Oanlbert 
Co.,  87  8.  W.  1116,  1  I..  S.  A.  (N.  8.)  364 
which  conflicts  with  onr  views.  It  was  there 
merely  held,  where  It  was  shown  that  "stand- 
ard time,"  meaning  we  presume  railroad  tim^ 
was  in  common  use  at  the  place  where  the 
property  Insured  was  situated,  and  the  policy 
of  Insurance  called  to  expire  at  "noon"  on  i 
certain  day,  it  was  a  question  of  fact,  t>  be 
determined  by  the  jury,  whether  the  partlea 
to  the  Instrument  meant  "noon"  as  deter- 
mined by  the  true  time,  or  by  tbe  cooTeo- 
tlonal  time. 

To  show  that  the  proposition  that  the  rail- 
road time  at  Beaumont  because  in  general 
use  there  should  govern  is  not  sound.  It  1> 
only  necessary  to  state  It.  in  substance,  In 
a  different  way.    Tbe  railroad  time  for  tbe 
section  la  which  Texas  is  included  ti  set 
the  true  time  for  the  particular  locallt;,  bit 
the  St  Louis  time;    so  that  the  propoBltios 
resolves  Itself  into  saying  that  because  the 
people  at  Beaumont  have  adopted  in  the  con- 
duct  of  their   affairs   the   St   Louis  tine, 
when  the  L^slature  declared  that  the  April 
term  of  the  Sixtieth  Judicial  District  should 
continue  "until  and  including  the  last  Sat- 
urday in  Maj,"  the  end  of  the  day  should  be 
determined  by  the  St  Louis  time,  and  not 
by  the  true  time,  namely,  "the  mean  solar 
time."     It   seems  to  us   the  proposition  w 
stated   carries   with   it   its   own  refatatioa 
In  the  case  of  Hume  v.      Scblnts,  90  Tex. 
72,  36  S.  W.  420,  we  declined  to  award  I 
writ  of  mandamus  to  compel  the  trial  lodge 
to   enter  a  Judgment   upon  a  verdict,  for 
the  reason  tbat  tbe  verdict,  if  it  had  not  been 
set  aside  (a  question  we  found  it  nnnecea- 
sary  to  decide),  could  be  as  effectually  plead- 
ed In  bar  of  another  action  as  the  Judgment 
Itself.    We  therefore  concluded  that  tbe  r^ 
lator  bad  a  complete  remedy  by  so  pleading 
it,  and  therefore  refused  the  writ    But  the 
present  case  Is  very  different    In  tbe  flnt 
place,  tbe  validity  of  the  verdict  itself  ii 
here  at  issue,  and  that  depends  upon  a  qnet- 
tion  of  fact    In  the  second,  the  original  ac- 
tion in  this  case  involves  the  title  to  lux), 
which   the  verdict   settles   in  the  relator*! 
favor.     It  is  entitled  to  have  a  Judgment 
entered  upon  the  verdict  and  to  have  his 
Judgment  recorded  and  its  tlUe  made  D«^ 
ketable.    Pleading  the  verdict  in  another  ac- 
tion is  plainly  not  a  complete  remed;. 

Upon  the  undisputed  facts  of  this  ca« 
we  are  of  oplnlcm  that  the  relator  is  en* 
tied  to  the  writ  as  prayed  for,  and  ««"* 
ingly  the  writ  la  awarded. 
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(Supreme  uoart  of  Texas.    Uct.  31,  lUUO.] 

1.  Death— Actions   fob   Cadsiwg— Mastkb's 
IiiABiLiTT— Acts    o»    Sebvant— Stattjtobt 

PBO  VISIONS. 

Conceding  that  the  statute,  giving  an  ac- 
tion against  railroad  companies  tor  death  caused 
by  the  unfitness,  negligence,  or  carelessness  of 
tbeir  servants,  requires  that  the  death  be  "neg- 
ligenUy,"  as  diatingnisbed  from  "willfully,^' 
caused,  it  is  not  essential  to  liability  that  death 
should  result  from  an  act  unintentionally  done, 
and,  if  the  servant  negligently  does  an  act  with 
no  purpose  of  inflicting  injury,  but  it  proziAiate- 
ly  causes  death,  the  railroad  is  liable. 

2.  Saitb— ScoPB  OF  Employment. 

Where  one  employed  in  a  railroad  round- 
bouse,  while  using  compressed  air  in  the  line 
at  his  daty,  in  sport  turned  it  on  a  subordi- 
nate, causing  hia  death,  the  railroad  was  not 
liable. 

[EM.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  (  49.] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Mrs.  Orb  Currie  and  others 
against  the  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company.  A  Judgment  In  fa- 
vor of  plaintiffs  was  affirmed  by  the  Court  of 
Civil  Appeals  (91  8.  W.  1100),  and  defend- 
ant brings  error.    Reversed. 

Baker,  Botts,  Parker  &  Garwood,  Newton 
A  Ward  and  W.  B.  Teagarden,  for  plafaitlff  in 
error.  Nat  B.  Jones  and  Carlos  Bee,  for  de- 
fendants In  error. 

WILLIAMS,  J.  This  writ  of  error  brings 
before  us  a  Judgment  of  the  Court  of  Civil 
Appeals  of  the  Fourth  district  (91  S.  W.  1100), 
affirming  a  Judgment  of  one  of  the  district 
courts  of  Bexar  county  against  plaintiff  In  er- 
ror, and  In  favor  of  defendants  in  error,  the 
widow  and  children  of  J.  B.  Currie,  for  dam- 
ages resulting  to  them  from  bis  death,  char- 
ged to  have  been  caused  by  the  negligence  of 
the  plaintiff  in  error. 

The  facts  out  of  which  the  questions  arise 
may  be  stated  thus:  The  act  which  caused 
Carrie's  death,  and  for  which  the  railroad 
company  is  charged  with  reeponBlbiUty,  was 
committed  by  one  Nicholls,  who  was  employed 
by  it  as  one  of  its  engine  dispatchers  in  its 
roundhouse  in  San  Antonio,  and  had,  under 
bis  direction  and  control,  a  number  of  subor- 
dinates, among  whom  were  Currie,  who  was 
an  engine  wiper,  and  one  Spahn,  who  was  a 
hostler.  Nicholls,  when  on'  duty,  had  "the 
care,  custody,  and  control  of  things  used 
there  [in  the  rotmdhouse]  for  the  purpose  of 
getting  engines  In  and  out,"  and  his  duties  re- 
quired him  to  have  all  necessary  work  done 
on  engines ;  to  receive  them  when  they  came 
in ;  to  get  them  ready,  and  dispatch  them  out 
when  wanted  for  use  on  the  road.  His  testi- 
mony admits  of  the  construction  that  his  du- 
ties were  such  as  to  include  the  right  when 
he  thought  proper  to  do  so  In  their  perform- 
ance, to  use  the  compressed  air  with' which 
the  roundhouse  was  supplied,  as  stated  below. 

oe&w. 


Clean  engines,  ana  to  ao  wnatever  eise  in  ine 
roundhouse  he  might  be  ordered  to  do.  By 
means  of  a  main  pipe  of  iron  passing  through 
it  overhead,  the  roundhouse  was  supplied 
with  compressed  air,  passing  through  the  pipe 
from  a  storage  tank,  and  from  this  main  pipe 
there  led  downward  Into  each  engine  stall  a 
smaller  pipe,  also  of  iron,  to  which  a  rubber 
hose,  one-half  Inch  in  diameter,  could  be 
screwed,  for  the  purpose  of  using  the  air  as 
a  motive  power;  its  pressure  ranging  from 
40  to  100  pounds  to  the  square  inch.  Each  of 
these  smaller  pipes  had  upon  It  a  globe 
valve,  by  which  the  amount  of  air  turned  Into 
the  hose  could  be  regulated.  "Cracking"  the 
valve,  as  used  by  the  employee,  meant  the 
turning  of  it  partially  on.  This  compressed 
air  was  used,  as  shown  by  the  testimony,  as 
a  motive  power,  for  loading  wheels  or  heavy 
machinery,  for  running  gear  motors,  for  drill- 
ing and  riveting,  for  cleaning  flues,  by  boiler 
makers  and  machinists  in  the  performance  of 
tbeir  various  duties,  and  in  any  other  way 
when  It  could  serve  a  proper  purpose.  On  the 
occasion  when  Currie  received  the  Injury  from 
which  he  died,  Spahn,  the  hostler,  had  brought 
into  the  roundhouse  an  engine  with  an  oil 
burner  In  the  ash  pan  of  which  oil  was  burn- 
ing. Tip  to  this  time  water  had  been  used 
to  extinguish  fires  in  the  engines,  but  no  wa- 
ter hose  being  at  hand,  Spahn,  for  the  first 
time,  and  as  an  experiment,  determined  to  use 
the  compressed  air  to  blow  the  flro  from  the 
ash  pan,  and,  having  attached  a  hose  to  one 
of  the  pipes,  requested  Currie,  who  was  stand- 
ing by,  to  turn  the  valve.  He  succeeded  in 
thus  blowing  out  the  flame,  but  the  loud  noise 
thus  made  attracted  Nicholls  and  other  em- 
ployes to  the  spot  The  fire  was  then  out  and 
Currie  had  shut  off  the  air,  but  Nicholls,  ap- 
prehending that  the  valve  confining  the  oil 
in  the  engine  might  not  be  properly  set  and 
that  escaping  oil,  running  over  the  hot  sur- 
face, might  relgnlte,  directed  Spahn  to  go 
upon  the  engine  and  see  to  the  condition  of 
the  valve,  taking  from  Spahn  the  hose  which 
was  still  attached  to  the  air  pipe,  an4  directed 
Currie  to  "crack"  or  turn  on  the*  air.  Some 
statements  In  the  record,  which  counsel  for 
defendants  in  error  regard  as  presenting  the 
aspect  of  the  facts  most  favorable  to  them, 
are  to  the  effect  that  Nicholls  thus  held  the 
hose  charged  with  air  to  be  ready  to  blow  out 
any  fire  that  might  spring  up  In  the  engine. 
This  will  be  assumed  to  be  true  for  the  pur- 
poses of  our  decision.  As  Spahn  ascended 
the  engine,  Nicholls  turned  the  hose  so  as  to 
strike  him  with  the  escaping  air,  causing  him 
to  Jump  and  the  bystanders  to  laugh.  He 
then,  almost  Immediately,  according  to  some 
of  the  evidence,  turned  tiie  hose  upon  Currie, 
80  that  the  air  struck  him  about  the  but- 
tocks. That  this  was  done  In  sport  as  a 
practical  Joke  is  conclusively  shown  by  the 
evidence.    No  111  effects  were  at  once  noticed ; 
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but,  after  a  few  moments,  Currle  became  sick, 
and  complained  that  he  was  hurt,  and,  upon 
subsequent  medical  examination  and  an  op- 
eration. It  was  demonstrated  that  the  air  had 
entered  through  the  clothing  into  the  rectum, 
perforated  and  lacerated  the  intestines  In 
many  places,  and  esckped  Into  the  abdominal 
cavity  outside  of  the  bowels,  eventually  caus- 
ing death.  The  physician  who  testified  to 
these  facts  stated  that  neither  be  nor  any  of 
the  other  doctors  with  whom  he  talked  about 
the  case  believed  that  such  a  thing  could  be 
possible  until  the  unquestioned  facts  proved 
it,  and  that  It  was  the  most  remarkable  ac- 
cident of  which  he  had  ever  heard. 

The  charge  of  the  trial  court  submitted  the 
cause  to  the  Jury  under  the  ordinary  rule, 
by  which  a  master  is  made  responsible  for 
acts  of  his  servant  done  in  the  line  of  his 
duty,  and  in  the  scope  of  his  employment. 
The  verdict  necessarily  affirmed  that  the  act 
of  Nicholls  was  of  the  character  to  make  the 
railroad  company  liable  under  that  rule,  and 
the  C!ourt  of  Civil  Appeals,  in  affirming  the 
Judgment,  held  that  the  evidence  warranted 
such  a  finding.  This  presents  one  of  the 
principal  questions  now  to  be  decided.  Be- 
yond this,  counsel  for  defendants  In  error  con- 
tend that  liability  of  the  railroad  company  Is 
established  under  a  principle  laid  down  in 
the  authorities,  which,  in  effect,  declares  that 
one  who  keeps  in  his  possession,  or  employs  In 
his  business,  that  which,  unless  carefully 
guarded  and  used.  Is  dangerous  to  others.  Is 
bound  to  exercise  proper  care  to  see  that  It  Is 
so  kept  and  used  as  not  to  Inflict  Injury ;  and 
the  negligence  of  any  one  into  whose  care  It 
Is  committed  by  the  owner,  either  in  failing 
to  properly  g^nard  it,  or  In  improperly  using 
it.  Is  that  of  the  owner;  and  it  is  claimed 
that  this  Is  true  where  the  servant  or  custo- 
dian, as  in  this  case,  employs  the  dangerous 
tiling,  not  In  the  line  of  his  duty  or  for  any 
purpose  of  serving  the  master,  but  for  his  own 
purposes ;  the  contention  being  that  this  is  a 
violation  of  the  duty  of  the  servant  to  safely 
keep  It. 

Another  question,  the  consideration  of 
which  naturally  comes  first  In  order,  is  made 
by  counsel  for  plaintiff  In  error  by  the  conten- 
tion that  afi  action  Is  not  given  by  the  stat- 
ute of  this  state  for  a  death  caused  as  that  of 
Currle  was.  The  statute  gives  such  action 
against  railroad  companies  when  the  death  is 
caused  by  the  "unfitness,  negligence,  or  care- 
lessness of  their  servants  or  agents."  There 
is  no  pretense  that  this  death  was  caused  by 
unfitness  of  NlchoUs,  and  the  proposition  Is 
that  it  did  not  result  from  his  negligence  or 
carelessness,  but  from  his  willful  and  inten- 
tional act.  The  meaning  of  this  statute  was 
to  some  extent  considered  in  Lipscomb  r. 
Railway  Co.,  95  Tex.  5,  64  S.  W.  923,  55  L.  R. 
A.  869,  93  Am.  St  Rep.  804,  in  which  a  much 
more  plausible  contention  on  the  part  of  the 
defense  was  overruled.  In  that  case  the  em- 
ployes of  the  defendant  Intended  to  kill  'the 
person  at  whom  they  shot,  but  negligently  ex- 


ecuted the  master's  orders  In  mistaking  the 
person  slain  for  a  burglar.  Here  the  servant 
intended  not  to  kill,  but  only  to  play  a  liarm- 
less  prank,  and,  in  the  effort  to  do  so,  mistak- 
enly employed  means  which  caused  deatli.  It 
it  be  true  that  the  statute  requires  that  tbe 
death  be  "negligently,"  as  distinguished  from 
"willfully,"  caused,  It  does  not  follow  that 
the  act  from  which  the  death  results  must  be 
unintentionally  done.  Thus  restrictedT  the 
statute  only  requires  that  the  death  be  caused 
by  negligence,  and  it  seems  plain  that,  if  the 
servant  intentionally  does  an  act  with  no  pur- 
pose'of  Inflicting  injury,  but  so  does  It  as 
proximately  to  cause  death,  the  result  Is  due 
to  his  negligence  or  carelessness.  Indeed,  in 
a  large  proportion  of  the  injuries  resulting 
from  negligence,  an  act  Is  Intentionally,  but 
negligently  done,  while  Its  mlschleyous  con- 
sequences are  unintended.  We  therefore  bold 
that  there  is  nothing  in  this  contention. 

But  we  cannot  agree  that  the  evidence,  re- 
garded in  its  strongest  light  for  plaintiffs, 
warrants  the  conclusion  that  Nicholis'  act 
was  done  In  the  prosecution  or  furtherance 
of  his  employers'  business.  The  case  is  con- 
trolled, in  our  opinion,  by  the  proposition, 
In  which  all  authority  agrees  that  when  the 
servant  turns  aside,  for  however  sbort  a 
time,  from  the  prosecution  of  the  master's 
work  to  engage  In  an  affair  wholly  bis  ovn, 
he  ceases  to  act  for  the  master,  and  the 
responsibility  for  that  which  he  does  in  pa^ 
suing  his  own  business  or  pleasure  is  upon 
him  alone.  Let  It  be  conceded  that  in  hold- 
ing tbe  hose  In  readiness  to  put  out  any  fire 
that  might  again  flare  up,  Nicholis  was  per- 
forming a  duty  as  servant,  and  that  bad  he, 
while  thus  holding  it,  or  In  attempting  to  nae 
it  for  the  purpose  for  which  it  was  held, 
negligently  turned  It  against  one  of  the  other 
employte,  his  negligence  would  have  been 
Imputable  to  his  employer  as  incidental  to 
tbe  effort  to  do  that  which  was  In  the  line 
of  the  servant's  duty.  It  may  be  further  con- 
ceded tbat  If,  In  directing  the  hose  at  a  fire 
to  put  it  out,  be  bad  also  struck  with  It  one 
of  the  other  servants,  either  to  make  him 
get  out  of  the  way,  or  for  some  other  pw- 
pose,  the  motive  thus  partly  Influencing  his 
act  towards  such  other  would  not  deprive 
it  of  its  legal  character,  as  done  In  tbe  mas- 
ter's business.  It  is  In  cases  of  tbe  charac- 
ter supposed,  where  there  has  been  a  min- 
gling of  personal  motive  or  purpose  of  the 
servant  with  the  doing  of  his  work  for  Ua 
employer,  that  much  of  the  difficulty  and  con- 
flict of  opinion  have  arisen  in  determining 
whether  or  not  the  wrong  committed  ahonld 
be  ascribed  to  the  master  or  be  regarded  ta 
tbe  personal  tort  of  tbe  servant  alone.  It 
is  now  settled,  in  this  state  at  least,  that  the 
presence  of  such  a  motive  or  purpose  In  the 
servant's  mind  does  not  affect  the  master's 
liability,  where  that  which  the  servant  dofe 
is  in  tbe  line  of  his  duty,  and  in  tbe  prosecu- 
tion of  the  master's  work.  But,  when  h» 
goes  entirely  aside  from  bis  work,  and  en- 
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principle  which  charges  the  master  with  re- 
sponBlhllity  for  Buch  actions.  These  prin- 
ciples were  accurately  stated  In  the  charge 
of  the  trial  court;  but  the  error  was  in  as- 
suming that  the  facts  presented  any  basis 
for  a  recovery  under  them.  The  fact  that 
NIcholls,  while  holding  the  hose,  conceived 
the  purpose  of  using  it,  and  did  use  it,  upon 
the  employ^,  in  sport,  is  undisputed,  and 
is  wholly  inconsistent  with  any  assumptlMi 
that  he  was  then  in  any  way  attempting  to 
serve  the  defendant  His  act  was  a  clear 
departure,  for  the  time,  from  that  service, 
and  the  quickness  ^vith  which  it  was  done 
cannot  be  made  the  test.  If  the  turning 
aside  from  the  master's  business  be  only 
for  an  instant,  so  that  It  be  complete,  the 
authorities  agree  that  there  is  no  liability 
on  his  part  for  the  servant's  act  1  Thomp. 
on  Neg.  528,  and  cases  cited.  If  a  miner  or 
butcher  stand  with  pick  or  knife  raised  to 
dig  or  to  stab  an  animal  for  the  master,  and, 
seeing  his  enemy  beforie  him,  turn  the  tool 
upon  him  as  a  weapon  to  kill  him,  would  any 
one  argue  that  the  master  should  be  held  ac- 
countable for  the  death?  Where  is  the  differ- 
ence if  the  instrument  be  used  merely  to 
frighten  for  the  amusement  of  the  servant. 
The  only  difference  between  such  cases  and 
other  personal  wrongs  committed  by  persons 
who  happen  to  be  employ^  of  other  persons. 
Is  the  fact  that  In  the  cases  supposed  the 
servants  misuse  the  implements  Intrusted  to 
them  by  their  masters.  Bat  that  certainly 
la  no  reason  for  charging  tife  master,  as 
cases  almost  numberless  will  show.  I.  * 
O.  N.  By.  Co.  V.  Cooper,  88  Tex.  010,  82  S. 
W.  617;  Bailway  v.  Wetmore,  19  Ohio  St 
110^  2  Am.  R^  873;  Golden  v.  Newbrand, 
^  Iowa,  60,  2  N.  W.  687,  86  Am.  Bep.  267; 
Howe  T.  Newmarch,  12  Allen  (Mas&)  40. 
In  the  old  Bnglistf  case  of  Croft  v.  Alison, 
4  Bam.  &  Aid.  590,  the  distinction  between 
an  act  of  a  servant  done  in  his  master's 
interest  and  one  done  wholly  for  himself, 
while  at  the  same  time  serving  the  master. 
Is  sharply  drawiL  The  court  thus  stated  the 
doctrine:  "If  a  servant  driving  a  carriage, 
in  order  to  effect  some  purpose  of  his  own, 
wantonly  strikes  the  horses  of  another  per- 
son, and  produce  the  accident  the  master 
will  not  be  liable.  But  If,  in  order  to  perform 
the  master's  orders,  be  strikes,  but  injudi- 
ciously, and  In  order  to  extricate  himself 
from  a  difficulty  •  •  •  the  master  will 
be  liable;  being  an  act  done  in  pursuance 
of  the  servant's  employment"  In  the  case 
last  supposed,  the  result  would  be  the  same, 
although  the  act  of  the  servant  were  also 
malicious.  Two  other  cases,  which  may  be 
referred  to  as  apt  illustrations,  are  Hankln- 
son  V.  Lynn  Gas  &  Electric  Co.,  176  Mass. 
272,  56  N.  B.  604,  and  Evers  v.  Krouse  (N.  J. 
Err.  &  App.)  58  Atl.  181,  66  L.  R.  A.  692. 
In  the  Massachusetts  case  a  servant  of  the 
defendant  who  had  ascended  a  pole  for  the 


with  one  of  the  rejected  carbons.  Some  of 
the  evidence  tended  to  show  that  this  was 
done  in  the  course  of  the  servant's  duty 
in  merely  throwing  the  carbon  to  the  ground, 
while  other  evidence  was  to  the  effect  that 
in  order  to  attract  plaintiff's .  attention  so 
as  to  speak  to  him  for  purposes  of  his  own, 
the  servant  threw  the  missile  at  plaintiff's 
team.  The  court  held  that  the  liability  of 
the  master  depended  on  the  question  of  fact 
thus  raised,  and  that  this  was  properly  sub- 
mitted to  the  Jury  by  a  charge,  which  in- 
structed that  the  defendant  would  be  liable 
If  the  carbon  was  thrown  "for  the  purpose  of 
carrying  out  and  performing  his  [the  serv- 
ant's] duty  In  his  employment"  but  would 
not  be  liable  if  the  carbon  was  thrown  "to 
carry  out  some  whim  of  his  [the  servant's] 
own,  In  accordance  with  some  impulse  of  his 
own,  and  not  for  the  purpose  of  carrying  out 
or  accomplishing  the  purposes  for  which  he 
was  then  and  there  employed."  In  the  Evers 
Case,  the  defendant's  son,  treated  as  his  serv- 
ant while  engaged  in  sprinkling  defendant's 
ItLwa  with  water  by  means  of  a  hose,  turned 
the  water  upon  plaintifTs  horse,  causing 
It  to  run  away.  The  liability  was  made  to 
depend  on  the  question  of  fact  whether  or 
not  the  boy  threw  the  water  on  the  horse 
in  the  work  of  sprinkling,  or  departed  from 
that,  and'dld  the  act  mischievously  and  for 
his  own  amusement  The  court  thus  clearly 
expressed  the  true  doctrine:  "An  act  done 
by  the  servant  while  engaged  in  the  work 
of  his  master  may  be  entirely  disconnected 
therefrom,  done,  not  as  a  means  or  for  the 
purpose  of  performing  that  work,  but  solely 
for  the  accomplishment  of  the  Independent 
malicious  or  mischievous  purpose  of  the  serv- 
ant Such  an  act  Is  not  as  a  matter  of  fact 
the  act  of  the  master,  in  any  sense,  and  should 
not  be  deemed  to  be  so  as  a  matter  of  law. 
As  to  it  the  relation  of  master  and  servant 
does  not  exist  between  the  parties,  and,  for 
the  injury  resulting  to  a  third  person  from 
it,  the  servant  alone  should  be  held  respon- 
sible. Aycrigg's  Bx'rs  v.  New  York  &  Erie 
K.  B.  Co.,  30  N.  J.  Law,  460;  Bounds  v.  Del., 
Lack.,  &  West  B.  B.  Co.,  64  N.  Y.  129,  21 
Am.  Bep.  597;  Bowler  v.  O'Connell,  162 
Mass.  319,  38  N.  B.  498,  27  L.  R.  A.  173, 
44  Am.  St  Rep.  359." 

Exactly  this  distinction  was  made  by  this 
court  in  the  cases  of  H.  &  T.  C.  Ry.  Co.  v. 
Bell,  97  Tex.  73,  75  Si  W.  484;  Denlson  & 
Sherman  Ry.  Co.  v.  Carter,  98  Tex.  196,  82 
S.  W.  782,  107  Am.  St  Rep.  626;  Branch  v. 
I.  &  G.  N.  B.  R.  Co.,  92  Tex.  288,  47  S.  W.  074, 
71  Am.  St  Bep.  844;  Dawkins  v.  6.  0.  &  S. 
F.  By.  Co.,  77  Tex.  232,  13  S.  W.  984;  I.  4  G. 
N.  B.  B.  Co.  V.  Cooper,  88  Tex.  607,  32  S.  W. 
517.  In  the  last-cited  case  the  engineer  and 
fireman  intending  to  play  a  practical  Joke  on 
plaintiff,  by  injecting  cold  water  into  his 
pocket  through  a  hose,  by  mistake  tamed  on 
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liot  water  and  steam.  The  gist  of  tbe  decl- 
.  Blon  Is  expressed  in  these  sentences :  "In  this 
case,  the  fireman  and  engineer  were,  at  the 
time  tbe  injury  was  inflicted,  in  the  employ 
of  Campbeli,  receiver,  and  were  engaged  in 
the  performance  of  a  service  to  him;  that 
is,  they  were  operating  a  locomotive,  each  per- 
forming his  duty  as  engineer  or  fireman.  The 
Injury,  however,  did  not  occur  from  anything 
done  In  the  performance  of  such  duly,  but 
by  the  independent  act  of  the  servants.  In  no- 
wise connected  with  the  duties  thus  being 
performed.  It  is  true  that  circumstances 
might  have  required  the  discharge  of  hot 
water  from  the  boiler  by  means  of  the  appli- 
ances used  in  this  instance,  but,  upon  this  oc- 
casion, the  evidence  shows  that  the  act  done, 
was  not  for  the  purpose  of  discharging  a 
duty,  but  simply  as  one  of  sport  and  mischief 
on  their  part  towards  the  Injured  party." 
In  that  case  the  time  consumed  in  tbe  de- 
parture of  the  servants  from  the  master's 
service  was  probably  longer  than  in  this,  but 
that  can  make  no  diCTerence  In  the  principle, 
tbe  fact  of  departure  being  clear  and  distinct 
Tbe  many  cases  In  which  railroad  com- 
panies have  been  held  liable  for  the  conse- 
quences of  the  acts  of  tbe  servants  in  so  us- 
ing In  malice  or  sport  the  whistle,  the  steam, 
or  other  parts  of  locomotive  engines,  or  the 
engines  themselves,  under  their  control,  as  to 
frighten  animals  or  people  have  been  placed 
either  on  the  ground  that  the  acts  were  in 
tbe  performance  of  duty  to  the  employer,  the 
purpose  of  the  employ^  merely  accompany- 
ing it,  or  upon  the  doctrine  which  we  will 
presently  discuss  as  to  the  liability  of  the 
master  for  the  conduct  of  his  servants  in 
keeping  and  using  extra  dangerous  instru- 
mentalities and  agencies  committed  into  the 
charge  of  tbe  servants.  These  authorities  do 
not  at  all  dispute  the  principle  applicable  when 
tbe  servant  in  the  discharge  of  his  ordinary 
duties  steps  aside  therefrom  to  accomplish 
some  end  wholly  bis  own,  and,  in  doing  so,  in- 
flicts injury.  Counsel  for  defendants  in  er- 
ror, however,  argue,  as  Indicated  at  the  be- 
ginning of  this  opinion,  that  there  is  an  en- 
largement of  tbe  liability  of  the  master  for 
the  acts  of  the  servant  whm  the  latter  is  In- 
trusted with  the  custody  and  control  of  high- 
ly dangerous  agencies  employed  in  the  busi- 
ness of  the  master,  by  which  the  master  Is 
made  responsible,  not  only  for  acts  and  omis- 
sions of  the  servant  in  the  course  of  his  em- 
ployment, but  for  any  misuse  of  such  agency 
for  his  own  purposes,  and  not  In  the  execu- 
tion of  any  duty  to  the  master.  Since  no 
question  as  to  the  existence  of  facts  which 
may  be  necessary  to  establish  such  a  liabil- 
ity was  submitted  to  the  jury,  everything 
essential  to  Its  existence  would  have  to  be  ad- 
mitted or  conclusively  established  by  tbe  evi- 
dence before  we  could  affirm  the  judgment  on 
that  theory.  The  doctrine  relied  on  is  thus 
stated  by  Judge  Thompson:  "Every  person 
who  employs  highly  dangeious  agencies  up- 


on bis  premises  or  about  his  business  stands 
under  the  obligation  of  exercising,  to  the  end 
that  third  persons  shall  not  be  injured 
through  those  agencies,  a  degree  of  care 
proportionate  to  the  danger  of  such  bijnry. 
This  has  been  characterized  as  a  very  high 
degree  of  care,  and  in  some  cases,  according 
to  one  view,  the  person  employing  tbe  agency 
is  liable' as  an  insurer.  If  a  person  employ- 
ing such  an  agency  commits  the  custody  ot 
it  to  his  servant,  he  thereby  commits  to  the 
servant  the  obligation  to  discharge  his  own 
duty  of  caring  for  it,  so  that  it  will  not  In- 
jure third  persons.  If,  while  so  charged  with 
this  duty,  the  servant  negligently  abandons 
the  custody  of  It,  so  that  a  third  person  is 
Injured  In  consequence  of  this  negligence, 
the  master  will  be  liable ;  and  It  will  make  no 
difference  at  all  with  bis  llabllltr,  whether, 
In  so  abandoning  the  duty,  the  servant  did 
so  for  the  purpose  of  effecting  some  purpose 
of  his  own,  or  In  furtherance  of  the  boslness 
of  his  master.  In  either  case  the  master  com- 
mitted to  the  servant  the  discharge  of  a  duty 
which  the  law  has  Imposed  upon  tbe  master 
for  the  safety  of  third  persons,  and  the  serv- 
ant has  abandoned  that  duty;  and  this  Is 
enough  to  render  the  master  liable,  without 
any  regard  to  the  motive  of  the  servant  Tbla 
may  be  illustrated  by  tbe  case  where  a  rail- 
way company  furnished  Its  servants  with  dy- 
namite cartridges  to  be  placed  upon  tbe  tnd., 
for  the  purpose  of  alarming  trains  approach- 
ing other  trains  In  times  of  fog,  darkness, 
storm,  etc.,  in  which  the  ordinary  slgnali 
cannot  be  seen.  The  servants  of  the  company 
playfully  placed  some  of  them  on  tbe  tnA. 
In  order  to  frighten  some  ladies  with  whom 
they  were  acquainted,  and  one  of  them  was 
left  there,  and  was  picked  up  by  a  child, 
who  carried  It  some  distance,  and  then  cans- 
ed  It  to  explode,  injuring  another  child. 
It  was  held  that  the  railway  company  was 
liable  to  pay  damages.  Tbe  railway  com- 
pany was  under  the  duty  of  keeping  the  dan- 
gerous agents  carefully  guarded.  It  commit- 
ted this  duty  to  Its  servants.  It  was  not 
merely  their  duty  to  use  them,  but  also  to 
guard  them,  and,  for  the  failure  of  this  doty, 
the  master  was  liable,  on  the  footing  of  its 
being  negligence  within  the  scope  of  the  em- 
ployment of  the  servants."  1  Thompson  on 
Neg.  {  523.  Again,  in  section  632,  tbe  sane 
author  says :  "So,  a  master  who  employs 
dangerous  agencies  upon  his  premises,  or  in 
the  prosecution  of  his  business,  and  commits 
such  agencies  to  his  servants,  thereby  com- 
mits  to  them  his  own  obligation  of  using 
care  in  respect  to  them  to  the  end  that  third 
persons  be  not  injured  by  them,  and  he  to  re- 
sponsible for  the  negligence  of  his  servants 
in  discharging  this  obligation,  although  they 
may  have  been  guilty  of  the  act  of  negligence, 
for  the  sole  purpose  of  accomplishing  some 
object  of  their  own  outside  the  scope  of  their 
employment"  This  seems  to  be  an  accu- 
rate summing  up  of  the  cases  cited  by  counsel 


rn,   tbese  questions  arise:   (1)  la  the  com- 
saed  air  introcluced  by  the  defendant  into 
rouncUiotise  shown  to  have  been  so  danger- 
i  tttat   a   person  of  ordinary  prudence  so 
ng  It  'would  have  adopted  special  precau- 
DS    for    guarding  It  to  prevent  Injury  to 
Lers  ?      (2)  Were  the  arrangements  made  by 
i  defendant  for  keeping  It  such  as  would 
ve    been  employed,  as  8ufflclent,_  by  such 
person  considering  Its  character  and  the 
Dger  likely  to  result  from  Its  presence  and 
e?     (3)  If  not,  did  the  death  of  Cnrrle  re- 
It  from  the  want  of  such  care  on  the  part 
defendant  or  of  Its  servants  Into  whose 
Btody    the  agency  was  committed,  which 
eludes  tbe  further  question,  whether  or  not 
icbolls'  act,  in  diverting  the  air  from  any 
le  to  which  he  was  authorized  to  put  it  for 
te  defendant  and  converting  it  into  a  play- 
ting.  Is  to  be  imputed  to  the  defendant  as 
failure  to  perform  its  duty  to  properly 
aard  It?     To  fix  liability  on  the  defendant 
11   of   these  questions  must  be  determined 
1   favor  of  plaintiffs.    As  to  the  first;   it 
eems    to    be    assumed    that   the    qnesUon 
whether  or  not  the  thing  used  is  of  so  danger- 
us  a  nature  as  to  Impose  the  special  duty  of 
uarding  It,  Is  one  of  law  to  be  decided  by  the 
»iirt.    But  this  Is  obviously  not  true  as  a 
^neral  proposition.    In  the  absence  of  soma 
MWltlve   law   forbidding   or   regulating   the 
iceeplng  or  use  of  tbe  thing,  the  fundamental 
lueetion  is  one  of  negligence  vel  non,  da- 
pending,  as  In  other  cases  of  negllg^ence,  upon 
the  Inqoliy  whether  or  not  there  has  been 
a  neglect  or  violation  of  the  duty  which  the 
law  imposes  upon  all  persons  to  use  due  care 
In  the  use  of  their  property  or  tbe  conduct 
of  their  business  to  avoid  injury  to  others. 
Some  of  the  older  cases  in  England  seem  to 
assert  the  absolute  liability  of  an  Insurer, 
but  it  is  settled  In  this  state  that  the  question 
Is  one  of  negligence.    (Railway  v.  Oakes,  94 
Tex.  156,  68  S.  W.  999,  62  L.  R.  A.   293, 
86  Am.  8t  Rep.  835),  and  this  becomes  a 
question  of  law  only,  as  it  becomes  such  a 
question  In  other  cases,  when  the  facts  are 
undisputed  and  allow  but  one  reasonable  con- 
clusion.   Obviously,  the  same  reflections  ap- 
ply to  the  second  question  stated.     It  is  by 
no  means  clear  that  the  evidence  was  suffi- 
cient to  have  authorized  a  finding  in  favor  of 
the  plalntifFB  on   those  questions  (the  first 
and  second),  but  It  is  clear  that  it  would  not 
jnstify  this  court  In  holding  that  the  neces- 
sary facts  are  conclusively  established.    Fur- 
ther elaboration  upon  tbese  propositions  is 
unnecessary,  because  we  are  of  the  opinion 
that  the  answer  to  the  third  question  is  con- 
clusive against   the    plaintiffs.    We    cannot 
agree  to  the  proposition  to  which  ttiis  con- 
tention would  come  that,  because  an  instru- 
mentality may  become  dangerous  to  others, 
Its  owner,  when  he  commits  it  to  bis  servant 
to  be  emplc^ed  In  bis  business,  makes  himself 


and  not  for  injuries  done  by  the  servant's 
Independent  conduct  of  his  own  affairs.  In 
such  matters,  it  may  be  granted  that  the 
exercise  of  proi>er  care  for  the  safe  keeping 
of  the  dangerous  thing  is  the  duty  of  the 
master,  and  that  the  omission  of  that  care 
by  the  servant  is.  In  law,  the  omission  of 
tbe  master.  But  when  the  servant  employs 
the  thing,  not  in  the  master's  service,  but 
wholly  as  an  Instrument  of  malice  or  amuse- 
ment, be  takes  himself  for  tbe  time  out  of 
tbe  employment  It  is  true  that  when  using 
such  an  Instrument  for  his  own  purposes  to 
Injure  or  frighten  others  or  to  amuse  himself 
tbe  servant  Is  not  keeping  It  safely;  but  it 
Is  true  also  that  in  the  act  he  does,  be  Is  not 
representing  the  master,  and  tbe  injury  he 
infiicts  is  the  result  of  that  act.  and  not  of 
a  mere  failure  to  properly  keep.  As  was 
said  in  Railway  v.  Cooper,  88  Tex.,  at  page 
609,  32  B.  W.,  at  page  617:  "Tbe  dangerous 
character  of  tbe  machinery  does  not  affect 
tbe  question,  because  the  injury  did  not  result 
from  the  dangers  connected  with  tbe  opera- 
tion of  the  maohinery."  Tbe  distinction  Is 
not  technical  merely  but  is  made  necessary 
by  the  reason  upon  which  the  rule  respondeat 
superior  rests. 

For  reasons  of  public  policy  the  law  holds 
the  master  resitonslble  for  what  the  servant 
does,  or  omits,  In  conducting  the  master's 
business,  because  the  master  has  voluntarily 
substituted  for  his  personal  management  and 
supervision  that  of  the  servant.  But  tbe  law 
also  recognizes  that  the  servant  is  still  an 
Independent  and  responsible  being,  with 
capacity,  which  the  master  cannot  efface  or 
control,  to  engage  in  projects  of  his  own, 
and  does  not  Include  In  the  responsibility 
laid  upon  tbe  master  liability  for  those  acts 
of  tbe  servant  which  are  but  the  exercise 
of  his  freedom  about  his  own  affairs.  The 
fact  that  the  servant,  in  pursuing  his  own 
business  or  pleasure,  neglects  also  to  per- 
form some  duty  which  rests  upon  tbe  master, 
may  make  the  master  responsible  If  injury 
fall  upon  another  as  tbe  consequence  of  that 
neglect;  but  that  Is  a  very  different  propo- 
sition from  that  maintained  by  plaintiffs, 
asserting  liability  for  an  Injury  resulting, 
not  from  the  mere  neglect,  but  from  tbe 
positive  personal  wrong  of  tbe  servant.  This 
may  be  illustrated  by  reference  to  the  lead- 
ing case  in  this  country  upon  the  subject 
which  is  stated  In  the  section  above  quoted 
from  Thompson  on  Negligence.  Railway  Ck>. 
V.  Shields,  47  Ohio  St  387,  24  N.  B.  66& 
The  Injury  there  was  not  Inflicted  by  the 
servant  In  the  attempt  to  play  a  joke,  but 
resulted  from  his  negligence  in  leaving  tbe 
cartridge  where  the  children  found  It;  in 
other  words,  from  his  failure  to  safely  keep 
it.  The  question  we  are  discussing  would 
have  arisen  if  the  servant  in  the  effort  to 
Injure  or  frighten,  and  not  In  the  perform- 
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ance  of  any  duty,  had  caused  damage  by 
exploding  the  cartridge.  A  liability  might 
have  arisen  also.  If  the  car,  in  passing  over 
the  cartridge,  had  exploded  It,  and  Injured 
some  person,  because  the  Injury  would  hare 
resulted  from  the  movement  of  the  defend- 
ant's car  over  Its  track  In  the  doing  of  Its 
business;  and  it  Is  upon  this  ground  we 
think  the  judgment  In  Euting  y.  Railway, 
116  Wis.  13,  92  N.  W.  358,  60  L.  R.  A.  158, 
96  Am.  St  Rep.  9SB,  may  be  sustained. 
The  doctrine,  or  at  least  some  of  the  reason- 
ing. In  the  Shields  Case,  has  been  criticised 
by  other  courts  (Obertonl  v.  Railway  [Mass.] 
71  N.  E.  980,  67  L.  R.  A.  422;  Sullivan  v. 
Railway  [Ky.]  74  S.  W.  171),  and  there  are 
some  broad  statements  of  doctrine  In  that 
as  well  as  In  the  Euting  Case,  and  In  otben 
following  them  which,  if  separated  from  the 
facts  In  the  minds  of  the  conrts,  would  tend 
to  snstaln  plaintiffs'  contention;  but  the 
conclusions  reached  upon  the  facts  in  those 
cases  do  not  seem  to  conflict  with  the  views 
we  express.  Among  the  other  decisions  most 
relied  on  as  applying  the  doctrines  of  those 
cases  are  Harrlman  v.  Railway,  46  Ohio  St. 
11,  12  N.  B.  451,  4  Am.  St  Rep.  607;  Alsever 
V.  Railway  aowa)  88  N.  W.  841.  36  L.  R.  A. 
748;  Merschei  v.  Railway  (Ky.)  86  S.  W.  710; 
Barmore  v.  Railway  (Miss.)  38  South.  210,  70 
L.  R.  A.  627;  Mattson  v.  Railway  (Minn.)  104 
N.  W.  443,  70  L.  R.  A.  608. 

It  may  l>e  just  to  charge  a  master  with 
liability  for  the  failure  of  a  servant  to 
properly  guard  a  dangerous  agency,  with  the 
duty  of  guarding  which  the  servant  has  l>een 
intrusted,  when.  In  consequence  of  such  fail- 
ure. Injury  proximately  results  to  another; 
bat  to  say  that  the  master,  assuming  ttiat 
there  has  I>een  no  negligence  in  selecting 
and  retaining  the  servant,  is  liable  for  the 
Independent  act  of  that  servant  in  diverting 
the  thing  from  the  master's  business,  and 
using  it  In  bis  own,  or  as  an  Instrument  of 
malice  or  amusement,  is  to  lose  sight  of  the 
principle  underlying  the  whole  subject  The 
distinction  is  thus  illustrated  In  the  Shields 
Case:  "To  better  illustrate  the  ground  of 
this  distinction,  we  may,  for  example,  suppose 
a  servant,  with  others  under  his  control, 
employed  with  a  construction  train,  repairing 
the  track  of  his  master.  He  may,  for  a  time, 
quit  his  employment,  and,  with  bis  vaea,  go 
off  on  affairs  of  his  own.  Whilst  thus  out 
of  the  master's  employment  he  may  build 
a  fire  which,  through  his  negligence,  may 
consume  the  property  of  another,  and,  in 
the  meantime,  loss  of  life  and  property  may 
result  from  a  collision  with  the  train  negli- 
gently left  standing  on  the  trade  Now 
whilst,  as  has  been  held,  the  master  would 
not  be  liable  for  the  loss  resu'tlng  from  the 
fire,  because  the  act  was  done  outside  the 
servant's  employment  (Morler  v.  Railway 
Company,  31  Minn.  361,  17  N.  W.  962.  47 
Am.  Rep.  798),  yet  it  Is  equally  certain  that 
for  the  loss  occasioned  by  the  servant's  negli- 
gence In  leaving  the  train  on  the  track,  the 


master  would  be  liable  In  damages,  for  tbe 
plain  reason  that  in  abandoning  the  custody 
of  the  train,  be  was  guilty  of  negligence  in 
the  employment  of  the  master,  whilst  in 
building  ttie  flre,  he  was  not"  Railway  ▼. 
Shields,  47  Ohio  St  394^  24  N.  £.  658.  In 
the  case  here  stated  the  train  and  the  eng;Iiie 
drawing  it  would  be  eminently  dangeroos 
forces  which  may  give  rise  to  dangers  In 
many  different  ways,  and  they  are  of  such  a 
cliaracter  and  so  used  that  it  Is  difficult  for 
any  employfi  connected  with  them  to  so  com- 
pletely divert  them,  or  any  of  their  more 
dangerous  parts,  such  as  their  whistles,  their 
steam,  and  the  like,  from  the  railroad  opera- 
tions as  to  entirely  disconnect  his  personal 
use  of  them  from  his  use  as  a  servant  And 
it  is  the  coexistence  of  representative  and 
personal  action  that  may  sustain  most  of  the 
decisions  in  cases  where  engines,  or  parts 
of  tliem,  have  been  nsed  in  malice  or  sport 
Railway  v.  Stames,  9  Heisk.  (Tenn.)  52,  24 
Am.  Rep.  296.  But  in  some  Instances  tlie 
separation  may  be  complete  as  In  Internation- 
al &  Great  Northern  Railway  Co.  v.  Cooper. 
Another  Instance  may  be  supposed  by  extend- 
ing the  illustration  used  in  the  Shields  Case. 
Among  the  dangers  to  which  railroad  engines 
give  rise,  none  is  more  familiar  than  that  ot 
communicating  flre.  It  is  therefore  undoubt- 
edly the  duty  of  an  engineer  to  carefully 
ke^  In  the  fire  used  by  him  to  prevent  dam- 
age. But  add  to  the  facts  supposed  in  the 
illustration  that  he  had  taken  flre  from  his 
fire  box,  and  with  it  tiad  burned  a  building 
to  gratify  his  malice,  or  had  built  a  bonfire 
for  bis  amusement  would  there  be  any  diffi- 
culty  in  declaring  that  the  act  was  his  alone, 
and  not  that  of  the  railroad  company?  Tet 
the  hose  containing  the  compressed  air  in 
this  case  was  as  easily  and  as  completely 
turned  from  the  service  of  the  railroad  com- 
pany, and  used  as  exclusively  for  Nidiolls' 
amusement  as  would  be  the  fire  in  the  in- 
stance supposed,  or  the  hose  and  the  water 
in  the  Cooper  Ciase. 

The  fallacy  of  the  argument  that  because 
a  master  is  bound  to  use  due  care  to  guard 
dangerous  things,  he  is  responsible  for  any 
unforeseen  and  sudden  misuse  his  carefully 
selected  servant  may  make  of  them,  may  be 
illustrated  by  reference  to  other  duties  quite 
as  clear  as  tliat  invoked.  Masters  are  bound 
to  use  due  care  to  furnish  t(>  their  servants 
safe  and  suitable  tools  and  places  to  work  and 
may  Intrust  that  duty  to  a  particular  employe, 
and  It  would  be  quite  as  reasonable  to  say 
that  an  assault  committed  by  tliat  onployfi 
upon  another,  to  whom  the  duty  was  owed 
with  the  tool  or  In  the  place  furnished,  would 
be  a  violation  of  that  duty,  as  that  the  use 
made  by  Nicbolls  of  the  air  hose  was  a 
breach  of  the  duty  to  safely  keep.  The  an- 
swer to  t>oth  propositions  Is  that  such  acts 
are  to  be  regarded  as  those  of  the  man  wlio 
commits  them  because,  by  thus  departing 
from  the  service,  he  loses  his  power  to  repre- 
sent the  master.    If  Nicbolls'  employer  bad 
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-uui.  uecnuae  ae  laiiea  vo  guara  uie  compressea 
air,  bat  becanse  be  did  tbe  act  Nlcbolls' 
sxct.  In  doing  wblcb,  be  could  not  represent 
Ills  employer,  was  no  less  bis  Independent 
act.  Tbe  failure  of  duty  to  guard  tbe  danger- 
ous tblng  baa  nothing  to  do  wltb  tbe  liability 
in  eitber  case. 

The  conclusion  tbat  It  conclusively  appears 
that  tbe  plaintiff  In  error  Is  not  responsible 
tor  Currie's  death  leads  to  the  reversal  of 
the  judgments  below,  and  tbe  entry  of  judg- 
xnent  In  its  favor. 

Beveroed  and  rendered. 


MATS  T.  COBB,  District  Judge,  et  A 

(Supreme  Court  of  Texas.    Oct  25,  1906.) 

K1.ECTION8  —  Nomination  by  Convention  — 
Ceetificatb  of  Nomination. 

Under  Laws  1905,  p.  550,  i  120,  provid- 
ing tbat  the  result  of  a  nominatlne  convention 
of  a  district  shall  be  certified  by  the  chairman 
thereof  to  the  countjr  clerks  of  the  counties 
composing  such  districtj  the  certification  of 
the  chairman  is  conclusive,  and  the  propriety 
of  his  action  cannot  be  reviewed  by  the  par^ 
executive  committee  for  the  district  so  man- 
damus will  not  be  awarded  In  favor  of  a  con- 
testant 

Mandamus,  on  relation  of  Blcbard  Maya, 
against  L.  B.  Cobb,  as  district  judge,  and 
others.     Writ  denied. 

R.  S.  Neblett  Scott  Field,  A.  J.  Harper, 
and  Freeman  &  Morrison,  for  relatw.  W.  J. 
McKle,  F.  M.  Etberldge,  and  Lewis  Carpen- 
ter, for  respondents. 

OAINES,  C  3.  We  are  of  opinion  that  tbe 
writ  of  mandamus  prayed  for  in  this  case 
should  be  refused. 

As  we  construe  section  120  of  tbe  act  of  tbe 
Ijeglslature  commonly  known  as  the  "tbe 
Terrell  Election  Law"  (Laws  1905,  p.  550),  it 
-was  tbe  purpose  of  tbe  Legislature  to  de- 
volve tbe  duty  of  determining  the  nominee 
of  a  party  for  a  district  oflSce  upon  the  con- 
vention called  for  tbat  purpose,  and  also  to 
make  it  tbe  duty  of  tbe  chairman  of  tbat 
convention  to  certify  tbe  result  It  appears 
from  tbe  allegations  of  the  petition  and  the 
answer  tbat  tbe  chairman  of  tbe  convention 
called  to  make  a  nomhiatlon  of  a  candidate 
for  tbe  office  of  a  representative  in  Ckingress 
for  tbe  Sixth  Congressional  District  has 
given  bis  certificate  as  required  by  the  sec- 
tion named  showing  that  Rufus  Hardy  was 
nominated.  This,  we  think,  is  conclusive  and 
tbat  tbe  Democratic  Executive  Committee 
for  tbe  district  Is  without  power  to  review 
that  action.  Whether  tbe  chairman  of  tbe 
convention  acted  properly  or  not  it  Is  not  for 
us  to  decide. 

Since  we  conclude  that  the  relator  has 
shown  no  right  to  be  declared  the  nominee  of 
the  convention,  a  writ  of  mandamus  should 
not  be  awarded  in  his  favor. 


((Jourt  of  Criminal  Appejis  of  Texas.    Oct  4, 
190^.) 

1.  CouBTs— Sfbciai.  Tebus— Powxb  to  Oau. 

Under  Const  art.  6,  {  7,  providing  that 
the  Legislature  shall  have  power  under  general 
or  special  laws,  to  authorize  tlie  hdlding  of 
special  terms  of  the  court  or  the  holding  of 
more  than  two  terms  in  any  county,  tbe  Legis- 
lature could  authorize  the  judge  to  fix  the  date 
of  these  terms. 

[Ed.  Note.— For  cases  in  point  Me  vol.  13, 
CJent  Dig.  Courts,  i  207.] 

2.  Samb— Statutes— Constbdotioh. 

Acts  Twenty-Ninth  Legislature  (Gen.  Laws 
1905,  p.  116,  c  83,  §  1)  providing  that  wheu  ad- 
visable, in  the  opinion  of  the  judge  of  the  dis- 
trict court  in  which  any  county  may  be  situated, 
a  special  term  or  terms  of  tbe  district  court 
therein  may  be  held,  but  that  nothing  contained 
therein  shall  be  held  to  repeal  any  part  of  the 
provisions  of  Sayles'  Rev.  Civ.  St  tit  28,  c.  4, 
except  so  far  as  inconsistent  therewith,  repeals 
that  provision  of  articles  1113,  1114,  which  re- 
quires that  the  order  of  tbe  judge  calling  the 
special  term  should  be  made  at  a  preceding  term 
of  the  district  court  therefor,  therefore  the 
judge  might  in  vacation  make  a  valid  order  for 
a  special  term. 
S.  Same. 

Under  Acts  Twenty-Ninth  Legislature  (Gen. 
Laws  1905,  p.  116,  c.  83,  I  1)  together  with 
Rev.  St  1895.  arts.  1113,  1114,  permitting  the 
judge  of  the  district  court  to  call  special  terms 
in  vacation  and  providing  that  nothing  therein 
shall  repeal  any  part  of  tbe  former  law  except 
so  far  as  inconsistent  therewith,  it  was  proper 
for  a  judge,  in  making  an  order  in  vacation 
for  a  special  term,  to  comply  with  the  provisions 
of  the  former  statute  (Rev.  St  1895,  art  1115) 
providing  for  the  posting  of  30  days'  notice. 
4.  CoNSTirnnoNAi,  Law  —  Ex  Post  Facto 
Law — RxMEDT — Sentence. 

Laws  Twenty-Ninth  Legislature  (Gen.  Laws 

1905,  p.  116,  c.  &,  S  1),  together  with  Rev.  St 
1895,  arts.  1113,  1114,  permitting  a  judge  of 
tlie  district  court  to  make  an  order  in  vacation 
for  a  special  term  at  which  to  sentence  one 
convicted  of  crime,  comes  within  the  rule  au- 
thorizing remedy  and  procedure  and  is  not  ex 
post  facto  as  to  one  whose  conviction  antedated 
the  passage  of  the  law. 

Davidson.  P.  J.,  dissenting. 

Application  by  John  Boyd  for  a  writ  of 
habeas  corpus.    Application  refused. 

L.  D.  Brown,  for  applicant  J.  BL  Yantis, 
Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Relator  has  presented 
before  the  court  bis  application  for  the  writ 
of  habeas  corpus,  upon  tbe  following  state 
of  facts:  Relator  was  regularly  tried  In  the 
district  court  of  Fayette  county,  on  the  17tb 
of  December,  1905,  on  a  charge  by  indict- 
ment of  tbe  offense  of  rape;  was  convicted, 
tbe  Jury  assessing  bis  punishment  at  death. 
Tbe  case  was  appealed  to  the  Ourt  of  Crim- 
inal Appeals,  and  on  tbe  23d  day  of  May, 

1906,  said  court  (94  S.  W.  1053),  afilrmed  tbe 
judgment  of  tbe  court  below.  On  June  8tb, 
mandate  was  Issued  from  said  court  to  tbe 
court  below,  and  filed  among  tbe  papers  in 

•Writ  ot  Error  granted  to  Supreme  Court  of  the 
TTnlted  States  by  Presiding  Judge  Davidson  on 
October  4,  190t. 
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said  canae  In  the  diatrlct  court  on  the  9th 
of  June.  The  term  of  the  district  court  for 
Fayette  county  adjourned  on  June  2,  1906, 
and  the  mandate  was  filed  during  vacation. 
No  regular  term  of  Bald  district  court  could 
be  held  until  the  third  Monday  In  November, 
1906.  On  June  28th,  Hon.  U  W.  Moore, 
acting  as  district  judge,  In  vacation  made  an 
order  calling  a  special  term  of  said  court  to 
convene  on  the  30th  day  of  July,  1906,  at 
La  Grange,  Tex.,  the  county  seat  of  Fayette 
county — the  sole  purpose  of  said  special  term 
being  to  pass  sentence  on  relator,  John  Boyd. 
The  order  was  spread  on  the  minutes  of  said 
court,  and  notice  given  of  the  holding  of  said 
special  term.  Six  notices  of  the  holding  of 
said  special  term  were  posted  in  said  county. 
When  the  day  for  Iiolding  said  special  term 
arrived,  on  objection  urged  by  relator  sentence 
was  not  passed  upon  him  at  that  time;  but 
said  judge,  on  July  80, 1906,  In  vacation  made 
an  order  fixing  Saturday  September  1,  1906, 
as  the  date  for  holding  a  special  term.  Tlila 
order  is  as  follows:  "La  Grange,  Texas,  July 
30,  1906.  In  vacation.  By  virtue  of  the  au- 
thority of  my  ofllce,  under  the  Constitution 
and  laws  of  the-  state  of  Texas,  I  do  hereby 
order  a  special  term  of  the  district  court  In 
and  for  Fayette  county,  Texas,  to  be  holden 
beginning  September  1st,  1906,  at  La  Grange, 
Texas,  in  said  connty  and  state,  and  said 
special  term  to  continue  for  one  day,  and  for 
the  purpose  of  pronouncing  sentence  upon 
John  Boyd,  defendant  in  case  of  John  Boyd 
V.  The  State  of  Texas  (No.  4024)  94  S.  W. 
1053,  who  has  been  duly  convicted  of  the 
offense  of  rape  and  bis  punishment  fixed  at 
death.  It  la  further  ordered  that  this  order 
be  entered  upon  the  minutes  of  said  court, 
and  that  the  district  clerk  Issue  the  notices 
as  provided  by  law."  This  order  was  copied 
in  the  minutes  of  the  district  court  of  Fayette 
county.  The  clerk  certifies  that  the  siame 
is  not  a  part  of  the  minutes  of  the  special 
term  of  the  court  held  on  September  1st. 
The  notices,  which  contained  a  copy  of  the 
order  of  the  Judge,  were  Issued  by  the  clerk 
and  posted  at  six  public  places  in  Fayette 
county;  one  of  which  was  at  the  courthouse 
door,  for  80  days  prior  to  the  Ist  of  Sep- 
tember. On  September  1st,  the  court  was 
convened,  and  relator  Boyd  was  brought  Into 
court,  bis  counsel  being  present,  and  object- 
ing to  all  proceedings,  and  sentence  was 
passed  on  blm  at  that  time,  ordering  the 
execution  of  his  sentence,  I>elng  death,  on 
Friday,  October  6,  1906.  These  proceedings 
were  spread  on  the  minutes  of  the  court  at 
said  special  term.  Relator  prepared  an  ap- 
plication for  the  writ  of  habeas  corpus  from 
said  proceedings,  and  has  presented  it  to  this 
court. 

Relator  contends,  among  other  things,  that 
said  sentence  is  null  and  void,  because  the  dis- 
trict Judge  of  said  district  had  no  authority 
in  vacation  to  order  a  special  term  of  said 
court  As  we  understand,  he  insists  that  the 
act  of  the  Twenty-Ninth  Legislature  (Gen. 


Laws  1905,  p.  116,  e.  88,  f  1),  does  not  anthor- 
ize  the  district  Judge  out  of  term  time  to 
make  an  order  (or  a  special  term  of  tbe 
district  court  That  said  act,  hi  the  first 
place,  must  be  read  into  articles  1113  et  aeq., 
Bev.  Civ.  St  1^,  and  is  merely  amendatory 
thereto,  not  repealing  the  same,  except  ai 
inconsistent  with  its  provisions.  In  the 
second  place,  if  it  Is  not  so  considered,  It 
does  not  of  Itself  furnish  any  mode  by  wblcb 
said  Judge  can  act  and,  on  account  of  lb 
vagueness.  Is  null  and  void.  This  statute 
was  construed  by  tttla  court  In  Ex  parte 
Young,  95  S.  W.  98,  15  Tex.  Ct  Rep.  852;  anfl 
it  was  there  held  that  said  statute  anthorized 
the  Judge  of  the  district  court  of  any  coun- 
ty in  this  state,  to  convene  a  special  term 
of  his  court  at  any  time  which  may  be  fixed 
by  him.  We  think  the  proposition  there  an- 
nounced, in  construing  said  statute.  Is  a  soffl- 
cient  answer  to  this  application.  We  would 
observe,  however,  tliat  the  Constltutloa  (a^ 
tide  5,  I  7)  gives  plenary  power  to  the  Legit- 
lature  to  authorize  the  holding  of  special 
terms  of  the  district  courts.  We  quote  there- 
from, as  follows:  "The  Legislature  shall 
have  power,  by  general  or  special  laws,  to 
authorize  the  holding  of  special  terms  of  the 
court,  or  the  holding  of  more  than  two 
terms  in  any  county  for  the  dispatch  of  boal- 
ness."  Of  course,  the  L^islature  could  au- 
thorize the  Judge  to  fix  the  date  of  these 
terms. 

Did  the  act  of  the  Twenty-Ninth  Leglslatnre 
repeal  that  part  of  the  old  law  (Rev.  St  1896, 
arts.  1113,  1114)  which  required  said  order 
to  be  made  at  a  preceding  term  of  the 
district  court?  It  would  seem  that  one  of 
the  purposes  of  the  new  statutes  was  to 
obviate  this,  and  to  authorize  the  Judge  In 
vacation  to  order  a  special  term  of  ills  coort 
Sections  1  and  2  of  the  new  act  in  effect 
re-enacted  said  above-mentioned  sections  of 
the  old  act,  leaving  oft  any  reference  to  an 
entry  of  the  order  during  a  regular  term. 
Moreover,  the  language  of  the  new  statute, 
in  efFect  eliminates  the  idea  that  the  order 
must  be  entered  during  term  time.  The  Jndge 
is  authorized,  where  he  deems  it  advisable,  to 
order  a  special  term,  and  authorizes  him  to 
convene  such  special  term  of  the  court  «t 
any  time  which  may  be  fixed  by  Wm- 
"Where"  in  this  connection,  we  take  It,  does 
not  refer  to  place,  but  to  the  time  when  be 
may  deem  it  advisable.  Of  course,  he  must 
fix  the  term  of  the  court  before  he  convenes 
it  We  might  state,  In  passing,  as  we  under- 
stand, it  was  one  of  the  ptirposes  of  this 
new  act,  if  not  the  main  purpose,  to  expedite 
the  trial  and  disposition  of  a  certain  class 
of  crimes  which  have  become  more  or  less 
prevalent  in  this  country,  and  it  was  In- 
tended to  authorize  the  Judge,  in  vacation,  to 
call  a  special  term  of  the  court  a"^  ^  ' 
new  feature  of  the  act  gare  him  power  to 
Impanel  the  grand  Jury  to  indict  offenders, 
and  try  such  cases.  It  will  be  seen  that  one 
of  the  main  objects  of  the  enactment  would 
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«>urt.  It  will  be  observed  aB  to  the  notices 
>f  the  holding  of  the  special  term,  that  they 
rere  pabllshed  In  accordance  with  the  old 
aw ;  that  Is,  they  were  posted  for  30  days. 
t  the  old  act  be  read  Into  the  new  statute, 
ts  to  time  of  notice,  this  was  in  accord 
herewith.  Certainly  it  was  a  reasonable 
ixne,  and  relator  (who  was  present)  made 
lo  objection  on  the  score  of  time.  Of  conrae, 
t  follows,  if  the  Jadge  was  authorized  to 
nake  an  order  for  a  special  term  in  vacation, 
le  was  not  required  to  spread  said  order  on 
the  minutes  of  the  regular  term.  Indeed, 
tbere  was  no  authority  to  do  this.  But  the 
Fact  that  said  order  was  spread  on  the  mln- 
ates  of  the  court,  though  in  vacation,  while 
It  may  not  have  been  required  in  order 
to  validate  said  special  term,  still  it  would 
appear  to  be  the  best  practice^  The  spreading 
of  the  order  on  the  minutes  on  the  convening 
of  the  special  term,  In  connection  with  the 
proceedings,  as  was  done  in  this  case,  would 
be  sufficient 

We  agree  with  counsel  for  relator  that  the 
act  of  the  Twenty-Ninth  Legislature  does  not 
assume  to  repeal  the  provisions  of  the  for- 
mer act,  except  as  inconsistent  therewith; 
and  It  occurs  to  us  that  the  Judge  who  or- 
dered the  special  term,  for  the  purpose  of 
sentencing  relator,  followed  the  procedure 
Indicated  In  the  old  law,  so  far  as  the  same 
was  consistent  with  the  new  act  on  the  sub- 
ject of  ordering  special  terms.  We  cite  in 
this  connection  the  following  authorities 
which  sustain  the  view  we  have  taken. 
Grant  ▼.  State,  62  Ala.  233;  Daughrlll  r. 
State,  118  Ala.  7,  21  South.  378;  Toler  t. 
Com.  (Ky.)  23  S.  W.  347;  Prlar  v.  State,  8 
How.  (Miss.)  422;  11  Cyc.  730,  732.  Grant's 
Case,  supra,  holds,  under  an  act  evidently 
similar  to  our  own,  that  the  order  for  a 
special  term  may  be  made  by  a  judge  in 
vacation  and  need  not  be  entered  on  the  min- 
utes of  the  court  until  it  convenes,  and  a  re- 
cital on  Its  records  that  the  special  term  was 
held  at  the  place  appointed  by  law,  pursu- 
ant to  an  order  made  by  the  presiding  judge, 
after  notice  given  as  required  by  law,  suffi- 
ciently shows  that  the  special  term  was  call- 
ed according  to  law. 

Relator  further  contends  that  even  if  the 
special  term  was  called  in  accordance  with' 
law,  the  effect  of  the  same  was  to  hasten 
the  execution  of  his  sentence,  and  would  be  as 
to  him  an  ex  post  facto  law.  We  believe 
that  such  an  act  as  this,  comes  within  the 
rule  authorizing  remedy  and  procedure,  and 
is  not  ex  post  facto.  It  occurs  to  us,  that 
if  the  Legislature  could  authorize  the  judge 
to  call  a  special  term  under  our  Constitution, 
which  we  have  seen  is  the  case,  the  judge 
could  en  II  this  special  term  so  as  to  hasten 
the  relator's  execution,  in  the  same  way  that 
the  Logislature  might  change  the  terms  of 
the  district  court  In  his  county  after  the  com- 


reguiaiing  tne  moae  or  proceaure  oniy  in  ine 
prosecution  of  antecedent  crimes  are  not 
ex  post  facto,  and  that  it  is  within  the  power 
of  the  Legislature  to  change  the  form  and 
method  of  procedure  in  any  manner  which, 
in  relation  to  the  offense  or  Its  consequences, 
does  not  alter  the  situation  of  the  accused 
to  his  disadvantage.  *  *  *  A  statute 
which  abolishes  an  existing  court,  or  cre- 
ates a  new  court,  or  confers  an  additional 
Jurisdiction  on  a  court,  does  not  fall  under 
the  constitutional  ban  against  ex  post  facto 
laws.  A  law  changing  the  place  of  trial 
from  one  county  to  another  county  In  the 
same  district,  or  even  to  a  different  district 
from  that  in  which  the  offense  was  commit- 
ted or  the  indictment  found,  is  not  an  ex 
post  facto  law,  though  passed  subsequent  to 
the  commission  of  the  offense  or  the  finding 
of  the  Indictment"  "A  statute  passed  after 
a  criminal  has  been  convicted  and  sentenced 
to  capital  punishment,  fixing  the  time  and 
place  for  executions  and  restricting  the  num- 
ber of  witnesses,  is  constitutional,  though 
retrospective  in  its  application."  See  Bncy. 
of  Law,  vol.  12,  pp.  533-4  (2d  Ed.). 

For  the  reasons  stated,  the  application  for 
the  writ  of  habeas  corpus  Is  refused. 

BROOKS,  3.  I  concur,  but  do  not  think 
80  days'  notice  Is  required. 

DAVIDSON,  P.  J.,  dissents. 

DAVIDSON,  P.  J.  (dissenting).  I  respect- 
fully enter  my  nonconcurrence  to  the  disposi- 
tion of  this  case  by  my  Brethren.  Some  of 
the  reasons  upon  which  I  predicate  this  dis- 
sent are  to  be  found  In  Bit  parte  Tom  Toung, 
95  S.  W.  98,  15  Tex.  Ct  Rep.  852.  The  phase 
of  the  law  discussed  in  that  opinion  in  re- 
gard to  the  special  act  applicable  alone  to 
the  counties  of  Williamson  and  Travis  does 
not  arise  in  this  case,  and  therefore  the 
reasons  set  forth  in  that  dissent  have  no  ap- 
plication here,  but  are  pretermitted.  •  The 
act  of  the  Twenty-Ninth  Legislature,  by  ex- 
press terms  repeals  such  provisions  of  the 
prior  statutes,  found  In  the  Rev.  Civ.  St. 
1895,  as  are  In  conflict.  Under  the  prior 
law  the  order  for  the  special  term  was  re- 
quired to  be  entered  during  a  regular  term 
by  the  Judge,  the  date  for  such  special  term 
to  be  fixed  "at  a  date  not  less  than  30  days 
after  the  adjournment  of  the  regular  term" 
(Rev.  Civ.  St  1895,  art.  1114)  and  limits 
specifically  the  authority  of  the  court  at  such 
special  term  to  the  "transaction  and  disposi- 
tion of  the  accumulated  business  undisposed 
of."  Article  1113.  Articles  1116  and  1116 
provide  for  notices  and  manner  of  service 
in  regard  to  the  undisposed  of  cases  to  be 
tried  at  the  special  term.  Article  1114. 
By  the  terms  of  article  1117  no  grand  Jury 
could  be  Impaneled  under  the  prior  law. 
Under  the  act  of  the  Twenty-Ninth  Leglsla- 
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ture,  p.  lie,  c.  83,  special  proTlslon  was  made 
in  the  discretion  of  the  judge  for  the  calling 
and  Impaneling  of  the  grand  Jury.  Under 
the  act  of  the  Twenty-Ninth  Lc^slature,  the 
Judge  may  call  a  special  term  when  he 
deems  it  advisable.  This  then  la  in  direct 
conflict  with  that  provision  of  the  old  law 
which  requires  the  order  to  be  entered  at 
the  regular  term  fixing  the  date  for  the 
special  term  at  not  less  than  30  days,  and 
which  is  In  direct  conflict  with  those  provi- 
sions of  the  law  with  reference  to  notices 
and  the  manner  of  giving  those  notices. 
Under  the  new  act,  no  provision  Is  made 
for  notices,  or  of  any  character  of  service 
upon  parties  litigant  whose  cases  are  to  be 
disposed  of  at  the  special  term.  There  Is  no 
Intimation  In  the  new  law  as  to  how  parties 
to  the  undisposed  of  business  are  to  know 
their  causes  are  to  be  tried.  The  whole  mat- 
ter is  left  to  the  discretion  of  the  trial  Judge 
to  call  a  court  when  be  deems  it  advisable. 
So  far  as  the  terms  of  the  latter  act  are 
concerned,  notices  are  not  required,  and 
service  upon  the  parties  litigant,  notifying 
them  that  their  cases  are  to  be  tried,  is  not 
even  intimated.  The  whole  matter  is  ar- 
bitrarily left  with  the  Judge  as  to  when  and 
where  or  how  he  shall  call  the  court  for  the 
special  term.  The  Constitution  provides 
for  regular  and  special  terms  of  the  district 
court,  and  anthorizes  the  Legislature  to  en- 
act suitable  laws  for  the  holding  of  such 
court  By  the  express  terms  of  the  Oonstltu- 
tlon,  this  is  legislative  duty;  and  it  requires 
at  their  hands  appropriate  legislation  to  put 
Into  operation  both  the  regular  and  special 
terms  of  court.  The  Legislature  cannot  del- 
egate Its  authority,  nnder  any  provision  of 
our  Constitution  of  which  I  am  aware,  to 
another  co-ordinate  branch  of  the  govern- 
ment. It  certainly  has  no  right  to  delegate 
its  legislative  power  and  function  to  a  Judge 
and  make  It  discretionary  with  him  to  pro- 
vide rules  and  regulations  for  the  holding* 
«f  courts  and  the  manner  of  convening  them, 
and  the  notices  that  are  requisite  In  vaca- 
tion, .In  other  words,  the  Legislature  can- 
not divest  Itself  of  its  constitutional  au- 
thority, and  invest  a  co-ordinate  branch  of 
the  government  with  Its  legislative  duty. 
Ours  is  supposed  to  be  a  country  and  a  gov- 
ernment of  law,  governed  by  law  and  not  by 
the  discretionary  whims  of  its  officers.  It 
has  always  been  understood  In  America  and 
among  our  race  that,  before  parties  liti- 
gant could  be  called  to  trial,  where  their 
lives,  liberties,  or  property  are  involved,  it 
should  be  done  after  due  notice  and  state- 
ment Of  the  cause  of  action,  and  of  notice 
of  the  time  and  place  where  the  trial  should 
occur,  and  the  court  before  whom  the  right 
should  be  had.  This  has  always  been  llxed 
and  determined  by  law. 

Now,  we  have  before  us  a  proposition,  sus- 
tained by  decision,  that  the  judge  can  call  a 
special  term  of  court  at  his  discretion  ar- 
bitrarily and  without  provision  for  notice 
as  to  time  or  place  of  trial,  and  all  of  this 


to  occtv  in  vacation.    He  may  call  a  special 
term  when  and  where  be  pleases,  and  arbi- 
trarily give  or  omit  notices  to  the  parties 
litigant  of  tlie  time  or   place;   and  dispose 
of  the  life,  liberty,  and  property  of  the  cit- 
Isenshlp,  with  or  without  notice.    It  would 
take  no  reasoning,  it  occurs  to  me,  to  noder- 
stand  that,  where  the  Constitution  author- 
lies  a  conrt  and  special  terms  of  courts,  it 
means  a  deflnite  time  and  place,  and  that  all 
parties  who  have  bnslness  before  that  court 
should  have  ample  time  for  preparation  to 
try  their  matters  of  litigation  pending  be- 
fore that  court,  and  this  independent  of  the 
whims  or   caprices  or    arbitrary   discretion 
of  the  presiding  judge.     When  the  OonstltD- 
tlon  speaks  of  courts,  it  means  conrti,'  and 
all   of  the  paraphernalia   of  courts  as  has 
been  understood  In  the  history  of  the  Anglo- 
Saxon  race,  and  especially  under  the  conatlta- 
tional  forms  of  government  In  force  In  tbe 
American  Union.    Ttie  people  of  this  covatrj 
do  not  hold  their  lives,  liberty  and  property 
subject  to  the  arbitrary   discretion  of  the 
officers  of  the  government,  bnt  in  accordance 
with  the  law  of  the  land.    The  upholding  of 
this  arbitrary  discretion  of  the  Judge  la  not 
"due  process  of  law."    The  Leglslatnre  can- 
not, if  It  would,  and  ought  not.  If  It  conld. 
delegate  this  legislative  function  and  power 
to  any  branch  of  the  Jadidary,  especially  t» 
the  trial  court    Our  law  holds  the  life,  lib- 
erty, and  property  of  the  citizenship  of  tbla 
country  above  arbitrary  discretion. 

In  regard  to  the  other  questions  In  tUi 
case,  I  gave  some  expression  to  my  view  in 
the  dissent  In  the  Tom  Young  Case,  aupn. 
I  wish  to  say  further  and  empbasUe  vliat 
I  said  In  my  dissent  in  the  Tom  Toung  Case, 
that  this  character  of  case  Is  not  an  "nndis- 
posed  or'  case,  pending  at  the  time  of  tlie 
adjournment  of  the  regular  term  of  tbe  dis- 
trict court.    The  case  was  not  pending  there. 
The  court  had  lost  its  JurlsdIcOon  by  the 
appeal    to   this    conrt      I   desire  to  state 
further  ^nd  emphasize,  that  this  Is  not  a 
case  for  trial  within  the  contemplation  of 
either  the  old  or  new  act  of  the  Legislature. 
One  other  thought  that  our  Code  of  CWm- 
Inal   Procedure   provides    that   where  In  a 
death  penalty,  the  case  has  been  decided  ad- 
versely to  appellant  and  the  Judgment  against 
him  affirmed  in  the  appellate  court  sentence 
shall  be  pronounced  against  him  at  the  next 
term   of  the  court     This  statute  has  not 
been  amended  or  changed.    It  meana  a  regu- 
lar term  of  the  court    Both  the  old  and  new 
statutes  under  discussion  provide  alone  t<X 
the  trial   of  undisposed  of  cases,  with  the 
addition    under    the   new   statute  that  au- 
thority was  given  the  district  Judge  to  un- 
panel  a  grand  Jury  and  try  the  new  c«^ 
under  indictments  presented  hy  that  g«*" 
Jury.     This  emphasizes  the  proposition  that 
nothing  but  the  trial  of  undisposed  of  ca^ 
Is  meant  both  by  the  new  and  old  la''-  ^' 
cept  as  provided,  especially  In  regard  to  new 
Indictments.  .a. 

I  have  not  deemed  it  necessary  to  go  "' 
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was  Inhibited  by  onr  statnte  on  the  subject? 
Appellant  claims  that  he  had  a  right  under 
the  drcnmstances  to  take  prosecutor's  fence 
loose  from  his,  while  prosecutor  claims  that, 
although  It  be  conceded  that  his  fence  was 
joined  onto  appellant's,  appellant  could  not 
take  It  loose  without  notifying  him  under 
the  statute.  Rev.  St.  1806,  art.  2501.  We 
do  not  believe  said  article  applies  In  thia 
case.  It  appears  t»  be  conceded  that  the 
west  line  of  the  fence  between  appellant  and 
prosecutor  belonged  to  appellant,  although 
there  Is  testimony  from  prosecutor  that  the 
common  vendor  had  told  him  that  It  was 
on  his  land,  and  that  he  claimed  the  land, 
and  he  told  appellant  that  the  fence  was  <m 
blB  land.  However,  we  take  It  that  appel- 
lant was  In  possession  and  was  the  actual 
owner  of  this  fence.  Did  appellant  Join  bis 
fence?  Evidently,  according  to  the  proof, 
which  Is  not  gainsaid,  this  fence  constituted 
a  part  of  prosecutor's  Indosure,  for  with- 
out being  utilized  as  such  he  had  no  cow  lot, 
but  would  only  have  had  three  sides  of  such 
a  lot.  The  effect  of  p.laclng  his  f«ice  was 
to  use  appellant's  fence  as  the  fourth  side 
of  his  Inclosure.  He  testified  himself  that 
he  placed  his  post  close  to  appellant's  post, 
and  that  the  polea  of  his  fence  protruded 
through  the  line  fence  about  a  foot  We  do 
not  believe  that  he  bad  any  right  to  utilize 
appellant's  fence  without  his  consent  Ap- 
pellant was  certainly  authorized  to  remove 
bis  fence  so  as  to  open  the  Inclosure;  but 
If  be  had  moved  It  bade,  he  would  have  had 
to  move  more  than  a  foot,  because  prosecutor 
bad  protruded  his  posts  Into  his  inclosure 
that  distance.  We  do  not  believe  the  action 
of  appellant  under  the  circumstances,  ren- 
dered him  liable  to  a  prosecution  under  ar- 
ticle 794  for  Injuring  the  fence  of  prosecutor. 
He  removed  the  fence  off  of  his  own  in- 
closure and  disjoined  the  fence  In  that  man* 
ner  from  his  own,  which  the  prosecutor  had 
no  right  to  place  there  against  his  consent 
While  Klein  V.  State  (Tex.  Cr.  App.)  89  S. 
W.  869,  Is  not  exactly  in  point  It  has  some 
bearing  on  this  case.  We  hold  that  under 
the  circumstances  in  evidence,  appellant's  re- 
quested special  instruction  No.  2  should  have 
been  given,  to  the  efTect  that  when  he  found 
that  prosecutor  had  committed  a  trespass  on 
blm  by  joining -bis  fence  to  appellant's,  ap- 
pellant bad  the  right  to  remove  said  fence 
by  any  means  short  of  a  breach  of  the  peac& 
The  judgment  is  reversed,  and  the  cause 
remanded. 


POTTS  V.  STATE. 
(Court  «t  Criminal  App^Ia  of  Texas.    Oct  17, 

InrozioATino  Liquobs— Saucs  aud  Outs  to 
Minor. 

Defendant,  at  the  request  of  a  mmor,  made 
out  an  order  for  one  dozen  bottles  of  beer,  which 
waa  sent  to  another  city,  from  whence  the  beer 


was  shipped  0.  O.  D.  to  the  minor.  He  paid 
the  charges,  placed  the  beer  in  defendant's  cold 
storage,  paid  defendant  $1  for  the  storage,  and. 
when  he  wanted  beer,  went  to  the  storage  and 
got  It  Held,  that  there  was  neither  a  sale  nor 
gift  by  defendant 

[Ed.  Note.— For  cases  la  point  see  vol.  29^ 
Ont  Dig.  Intoxlcathig  Llqnors,  H  169-163.] 

Appeal  trom  €!amp  (bounty  (3ourt;  J.  D. 
Bass,  Judge. 

Charles  Potts  was  convicted  of  selling 
liquor  to  a  minor,  and  he  appeals.  Reversed 
and  remanded. 

W.  W.  Ballew  and  John  W.  Hooper,  for 
appellaut  J.  B.  Tantls,  Asst  Atty.  Oeiw 
for  the  State. 

HBNDEBSON,  J.  Appellant  was  convict- 
ed of  making  a  sale  of  Intoxicating  liquor 
to  a  minor,  and  hla  punishment  fixed  at  a 
fine  of '150;  hence  this  appeal. 

An  examination  of  the  statement  of  facts 
discloses  that  there  was  neither  a  sale  nor 
a  gift  of  the  intoxicating  liquor  to  the  minor. 
The  evidence  shows  that  appellant  at  the 
request  of  the  prosecutor  (a  minor),  made  out 
an  order  for  a  dozen  bottles  of  lager  be«; 
the  particular  brand  being  Budwelsar.  This 
order  was  sent  to  Tezarkana,  in  Arkansas. 
The  beer  was  shipped  O.  O.  D.  by  express  to 
prosecutor,  who  wait  to  the  express  office, 
paid  the  express  charges  thereon,  and  hired 
a  negro  man  to  take  the  case  of  beer  to  de- 
fendant's cold  storage.  Defendant  kept  this 
beer  on  ice  about  10  days,  tor  which  prose- 
cutor paid  him  $1.  When  prosecutor  wanted 
beer,  he  went  there,  got  It  and  drank  it 
Was  this  a  sale  to  the  minor  by  appellant  of 
the  beer  In  question?  It  was  not  All  that 
he  did  was  to  make  out  a  C.  O.  D.  ordear, 
send  It  to  Texarkana,  Ark.,  and  the  sale  was 
made  there.  Keller  v.  State,  87  a  W.  689. 
18  Tex.  Ot  Rep.  264,  1  L.  R.  A.  (N.  S.)  489, 
and  authorities  there  cited.  Was  It  a  gift 
to  prosecutor  by  appellant?  Under  the  proof 
here  made,  the  beer  sent  by  prosecutor  to  ap- 
pellant's cold  storage  was  already  prosecu- 
tor's beer.  Because  appellant  kept  tt  for 
him  in  his  cold  storage,  and  charged  for  keep- 
ing it  did  not  constitute  this  a  gift  of  the 
beer  by  appellant  to  the  prosecutor. 

The  judgment  Is  reversed,  and  the  cnaa 
remanded. 


WASHINOTON  T.  STATB. 

(Court  of  Criminal  App«>ala  of  Texas.   Oct  17, 
1908.) 

HoinciDB— Qt7»8T1oh  fob  Jdbt— D«g»kb  of 
Offkwbb. 

Deceased  having  refused  to  eondnne  to  be 
defendant's  paramonr,  he  sought  her  out.  and 
demanded  that  she  talk  to  him.  She  refused  to. 
and  he  followed  her,  threatening  to  kill  her  if 
she  did  not  talk  to  him,  whereupon  she  said, 
"You  son  of  a  bitch ;  go  away  from  me."  De- 
fendant then  shot  her  several  times,  and  it  ap- 
S eared  that  the  act  was  deliberately  deeigneo. 
'el4,  that  It  was  proper  to  submit  the  lane  of 
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ments  of  error,  and  the  only  question  pre-  i  ment  appointing  Oameron,  Stevens  appeals. 

sented  In  the  motion  for  new  trial  relates  to  Affirmed. 

the  sufflclency  of  the  evidence     Wlthont  the  ^^^^^  ^  ^^^^  ^^  ,   y_  ^^            ^, 

evld^ce  before  us.  thUi  qu^tlon  wUl  not  be  u.^^    Marshall  &  Bfamhall  and  H.  K- 

revlsed.    The  judgment  Is  affirmed.  ifa«hall,  for  appellee. 


SMITH  f.  STATEL 
(Oonrt  of  Criminal  Appeala  of  Texas.    Oct  17, 

■Weapons— Cabbtihg  Weapons  UnLAwruiXT 

—Defenses. 

In  a  prosecution  for  unlawfully  carryinn  a 
pistol,  it  was  no  defense  that  the  piBtol  was 
broken,  In  the  absence  of  proof  that  it  was 
broken  so  that  it  could  not  be  fired. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Weapons,  {  7.] 

Appeal  from  Panola  County  Oonrt;  X  Q. 
Woolwortb,  Judge. 

Perry  Smith  was  convicted  of  carrying  a 
pistol,  and  be  appeals.    Affirmed. 

J.  B.  Yantis,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
carrying  a  pistol,  and  fined  |100. 

The  only  assignment  of  error  complains  of 
the  Insufficiency  of  the  evidence.  The  state's 
evidence  makes  out  a  case.  Appellant  claims 
tliat  the  pistol  was  broken.  However,  there 
Is  no  evidence  in  the  record  that  It  was  broken 
so  that  it  could  not  be  fired.  Furthermore, 
the  conflict  In  the  evidence  was  settled  by  the 
Jury  adversely  to  appellant,  and  we  do  not 
feel  authorised  to  disturb  their  finding. 

TlM  Judgment  is  affirmed. 


STBVENS  V.  CAMERON. 

(Court  of  Civil  Appeals  of  Texas.     Oct  10, 
1900.    Rehearing  Denied  Oct.  81,  1906.) 

1.  BxxcDTons  AND  Adminibtbatobs  —  Ap- 
pointment —  Qualifications  —  Widow*— 
nonbesidxnos. 

In  view  of  Sayles"  Ann,  Civ.  St  1897,  art 
2026,  forbidding  the  removal  of  administrators 
from  the  state  for  a  period  of  three  months 
without  the  permission  of  the  court  neither  a 
nonresident  widow  nor  son  can  demand  an 
appointment  as  administrator,  under  article 
I0l4,  giving  such  persons  in  general  terms  the 
right  to  letters  in  preference  to  creditors. 

[Ed.  Note.— For  cases  In  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  §  65.] 

2.  SAm;— Renunciation  and  Appointment. 

A  widow  and  son,  each  of  whom  is  dis- 
qualified by  nonresidence  to  act  as  administra- 
tor, cannot  renounce  such  claimed  right  in  favor 
of  a  third  person,  under  Sayles'  Ann.  Civ.  St 
1897,  art  1916,  authorizing  a  surviving  spouse 
or  heir  to  "renounce"  bis  right  to  the  adminis- 
tration in  favor  of  some  other  qualified  person. 
[Ed.  Note.— For  cases  in  point  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  {{ 
57-69.] 

Appeal  from  District  Court,  Liberty  Coun- 
ty:  li.  B.  Hlgbtower,  Judge. 

Applications  by  C.  F.  Stevens  and  B.  F. 
Cameron  for  appointment  as  administrator 
of  J.  T.  Buselle,  deceased.    From  a  Judg- 


JAMBB,  O.  J.  The  following  la  a  atate- 
ment  of  the  matter  of  controversy:  Appel- 
lant and  appellee  each  applied  for  letters 
of  administration  upon  the  estate  of  J,  T. 
Buselle,  deceased.  Both  were  qualified  for 
the  office.  Cameron  applied  on  t)ehaif  of 
creditors,  and  Stevens  by  virtue  of  a  power 
of  attorney  executed  by  the  widow  and  son 
of  the  deceased,  who  were  tioth  residents  of 
Polk  county,  Iowa,  in  which  instrument  tJiey 
renounced  their  right  to  administer.  Cam- 
eron was  appointed,  and  the  question  involv- 
ed in  this  appeal  Is  whether  or  not  it  was  the 
duty  of  the  court,  under  our  statutes,  tct 
appoint  Stevens.  It  is  our  opinion  tliat,  al- 
though we  have  no  enactment  in  express 
terms  ttiat  a  person  must  reside  in  the  state 
In  order  to  legally  qualify  him  to  be  appoint- 
ed an  administrates,  such  is  the  only  in- 
tent that  is  consistent  with  the  provisions 
and  policy  of  our  statutes  relating  to  the 
estates  of  deceased  persons.  They  contem- 
plate that  such  officers  shall  reside  and  re- 
main in  the  state,  at  least  in  cases  where 
they  are  acting  under  the  control  of  the 
probate  court 

Article  2026,  SayleS*  Ann.  Civ.  St  1897, 
provides  tliat  they  may  be  removed  whoi 
they  absent  themselves  from  the  state  for  a 
];>eriod  of  three  months  at  one  time  without 
permission  of  the  court  This  clearly  indi- 
cates that  it  was  Intended  that  they  were  to- 
be  and  remain  within  the  state,  where  they 
would  be  personally  subject  to  the  control  of 
the  court  and  in  ready  reach  of  Its  process. 
It  follows  that  neither  the  widow  nor  son. 
they  being  nonresidents  of  the  state,  bad  the 
right  to  demand  the  appointment  tor  them- 
selves. Article  1914,  Sayles'  Ann.  Civ.  St 
1897,  in  general  terms  gives  the  widow  and 
also  the  next  of  kin  of  the  decedent  the 
right  to  letters  in  preference  to  a  creditor. 
Article  1916  enacts:  "The  surviving  husband 
or  wife,  or  if  there  be  no  such  survivor  the 
heirs  or  any  one  of  the  heirs  of  the  deceased 
to  the  exclusion  of  any  person  not  equally  ea- 
titled  may  In  open  court,  or  by  power  of 
attorney  duly  authenticated  and  filed  with 
the  clerk  of  the  county  court  having  jurisdic- 
tion of  the  estate  renounce  his  right  to  the 
administration  in  favor  of  some  other  quali- 
fied person  and  thereupon  the  court  may  grant 
letters  to  such  other  person."  The  above 
article  presupposes  the  existence  in  the  person 
BO  appointing  of  a  right  in  himself  to  ask 
for  letters;  for  It  plainly  refers  to  the  act  as 
the  renunciation  of  the  right  It  was  not  in- 
tended to  apply  in  favor  of  persons  not  them- 
selves oititled  to  ask  for  letters.  The  word- 
ing of  the  statute  shows  the  intention  to  au- 
thorize a  substitution  of  one  to  act  in  place- 
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ISO,  against  the  Mlasoari,  Kansas  &  Texas 
Railway  Company  of  Texas  for  |316.66^ 
and  against  the  Mlaspuri,  Kansas  &  Texas 
Railway  Company  for  $633.88^  The  latter 
two  companies  alone  appeal. 

Complaint  Is  first  made  of  tbe  court's 
charge  upon  the  measure  of  damages.  Tbe 
charge  Is  in  the  following  words:  "The 
measure  of  damages  in  this  case  is  the  differ- 
ence between  tbe  market  value  of  these  cattle 
In  Kansas  City  in  the  condition  and  at  tbe 
time  in  which  they  should  have  arrived  there, 
the  difference  in  and  their  market  value  at 
tbe  time  and  In  the  condition  tn  whicb  they 
should  have  arrived  there,  transported  with 
ordinary  diligence."  That  this  charge  falls 
to  give  the  proper  measure  of  damages  and  is 
unintelligible  is  conceded.  Appellees  Insist, 
however,  upon  the  authority  of  Cook  v. 
Wootters,  42  Tex.  296,  that,  inasmuch  as 
no  exception  was  taken  to  tbe  charge  and 
no  counter  instruction  asked  on  behalf  of 
appellants,  the  error  will  not  be  suflaclent 
ground  for  the  reversal  of  the  judgment  "un- 
less it  clearly  appeared  that  the  jury  were 
misled  by  the  charge  given  and  complained 
of."  The  language  to  this  effect  used  In 
the  case  of  Cook  v.  Wootters  was  not  nec- 
essary to  the  decision  and  evidently  not  in- 
tended as  an  announcement  of  the  general 
rule,  or.  If  so,  is  not  supported  by  a  single 
case  therein  cited  in  support  of  the  decision. 
On  tbe  contrary,  we  think  the  cases  cited 
support  the  rule,  which  we  understand  to 
be  now  well  established,  that  tbe  duty  of 
the  appellate  court  Is  to  reverse  for  error 
plainly  appearing,  unless  It  can  be  said 
from  a  consideration  of  the  entire  record 
that  Injury  to  the  complaining  party  did 
not  result.  A  careful  consideration  of  the 
record  In  the  light  of  this  rule  Impels  tbe 
conclusion  that  tbe  judgment  should  be  set 
aside. 

The  evidence  shows  that  tbe  cattle  were 
delivered  In  the  Ft.  Worth  Stockyards  at 
11:30  a.  m.  on  Tuesday,  December  14,  1904, 
and  were  not  shipped  out  from  this  point 
on  the  Missouri,  Kansas  &  Texas  Railway 
of  Texas  until  about  2  o'clock  p.  m.  of  the 
next  day.  This  delay  constituted  one  of 
the  principal  delays  of  the  shipment  after 
leaving  Colorado.  Tbe  cattle  were  fed  and 
watered  at  Ft.  Worth.  The  trainmen  testify 
to  careful  handling,  and  B.  B.  Carver,  who 
sold  tbe  cattle  in  Kansas  City  for  appellees, 
testifies  that  they  arrived  in  "fair  condition." 
Appellees'  evidence  on  tiie  issue  of  damages 
is  that  of  expert  witnesses  only,  and  it  al- 
so appears  that  Sam  McLaughlin,  the  sole 
agent  of  tbe  appellees  in  charge  of  the  cattle 
in  question  from  Ft  Worth  to  Kansas  City, 
was  not  called  as  a  witness.  3.  M-  Williams, 
one  of  the  appellees,  and  whose  testimony 
Is  perhaps  most  favorable  to  them,  testified 
as  an  expert  that  the  unnatural  shrinkage 
of  the  cattle,  because  of  tbe  delays  shown, 
"over    and    above   what   they    would  have 


shrunk  had  they  been  transported  with  rea- 
sonable care,  diligence,  and  dispatch,  was 
from  40  to  50  pounds  per  head,  and  tbat  this 
unnatural  shrinkage  would  cause  tbem  to  sell 
from  15  to  25  cents  per  hundredweight  less." 
He  also  testified  that  "tbe  market  at  Kansas 
City  on  Friday,  the  day  the  cattle  were 
sold,  was  from  15  to  20  cents  per  hundred- 
weight lees  than  it  was  on  Thursday,  tbe 
day  they  should  have  been  sold."  Damages 
estimated  upon  this  testimony  as  a  basis 
will  doubtless  be  found  to  equal  the  verdict, 
as  appellees  turge.  Appellants,  however, 
proved  by  tbe  deposition  of  J.  Conway  that 
he  weighed  tbe  333  cattle  at  Ft  Worth  im- 
mediately preceding  their  delivery  to  .the 
stockyards;  that  their  net  weight  was 
240,100  pounds,  or  an  average  of  721  pounds 
each.  Appellants  also  proved  by  the  deposi- 
tion of  B.  B.  Carver  that  he  weighed  331 
bead  of  appellees'  cattle  at  Kansas  City 
after  they  were  fed  and  watered  at  tbat 
point;  that  they  then  weighed  242,015 
pounds,  or  an  average  of  731  pounds.  W.- 
Lake Henry  testified  tbat  he  also  weighed 
829  head  of  the  cattle  at  Kansas  City ;  and 
tbat  the  weight  was  239,440  pounds,  or  an 
average  of  728  pounds.  A^q^ellee  Williama 
testified  tbat  tbe  reasonable  "fill"  on  catUe 
such  as  those  involved  in  this  controversy 
at  Ft  Worth  would  be  from  15  to  20  pounds. 
He  also  testified  that  a  reas4»able  and  nat- 
ural shrinkage  on  cattle  transported  from 
Ft  Worth  to  Kansas  City  was  "from  no 
pounds  to  40  pounds."  If  this  testimony 
as  to  actual  weights  be  accepted,  and  It  is 
tmcontradicted,  appellees'  cattle  In  the  trans- 
portation from  Ft  Worth  to  Kansas  City 
could  not^  have  depreciated  In  weight,  dis- 
regarding all  natural  shrinkage,  more  than 
10  pounds.  If  the  damages  be  estimated 
upon  the  basis  of  a  10-pound  loss  upon  each 
animal  shipped  from  Ft  Worth  to  Kansas 
City,  and  upon  a  depreciated  selling  price 
of  26  cents  per  hundredweight  arising  from 
this  cause,  and  of  a  decline  in  tbe  market 
of  15  cents  per  hundredweight,  as  testified 
by  the  witness  Williams,  the  verdict  and 
judgment  are  largely  excessive.  Appellees 
insist  that  the  jury  had  the  right  to  dis- 
regard tbe  testimony  of  tbe  witness  Conway. 
He  testified,  however,  by  deposition.  He 
is  not  shown  to  be  an  employ^  of  either  of 
the  appellant  companies,  and  no  reason  ap- 
pears of  record  why  bis  testimony  should 
be  disregarded.  Neither  his  testimony  nor 
that  of  the  witnesses  Carver  and  Henry  is 
contradicted  except  by  the  testimony  of 
experts  who  did  not  accompany  the  cattle 
beyond  Ft  Worth,  to  the  effect  that,  in  their 
(pinion,  delays  of  tbe  hours  shown  and  em- 
bodied in  the  hypothetical  questions  would 
result  in  depreciated  weights  as  stated  by 
them.  Mere  opinions,  even  of  experts,  are 
usually  attended  with  some  degree  of  uncer- 
tainty, and  tbe  evidence  in  this  case  as  a 
whole  is  such  a*  to  make  It  doubtful  IT  Mm 
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jury  reached  the  right  result.  It  was  at  least 
Important  to  the  rights  of  the  appellants 
that  the  court  should  not  Improperly  instruct 
the  Jury  upon  the  measure  of  ^magea. 
Rev.  I  St  1895,  art  1317,  requires  the  court 
to  charge  the  Jury  "the  law  arising  on  the 
facts,"  and  we  feel  unable  to  say  that  the 
charge  given  was  not  misleading  and  pre- 
judicial. 

Several  other  questions  should  perhaps 
be  noticed.  The  court,  over  the  objection 
that  it  was  a  privileged  communication,  com- 
pelled appellants'  local  counsel  to  give  in 
testimony  the  contents  of  a  letter  received 
by  him  from  appellants'  general  attorney 
relating  to  an  issue  arising  on  the  trial. 
Under  the  circumstances  shown,  we  fall  to 
see  why  the  contents  of  the  letter  were  not 
privileged  within  the  meaning  of  the  general 
rule  on  the  subject  The  general  attorney, 
it  Is  true,  was  not  the  corporation,  but  a 
corporation  can  act  only  by  its  officers,  and 
he  was  the  officer  having  general  supervision 
and  control  of  all  litigation,  including  this; 
be  employed  the  counsel  testifying,  and  it 
would  seem  that  in  relation  to  the  matter 
under  consideration,  the  general  attorney 
would  be  the  alter  ego  of  the  corporation, 
and  that  hence  the  communications  between 
him  and  local  counsel  would  be  in  the  nature 
of  privileged  communications.  1  Oreen.  Ev. 
f  237. 

We  think,  also,  that  the  telegram  and 
letter  of  appellees'  agent  at  Kansas  Olty 
incompetent  evidence  of  market  values  at 
the  times  stated  therein.  See  W.  U.  Tel. 
Co.  V.  Bradford,  91  S.  W.  818,  14  Tex.  Ct 
Rep.  1006. 

No  error  appears  in  the  action  of  the  court 
in  overruling  appellants'  motion  to  quash 
the  depositions  of  W.  Lake  Henry  and  B. 
B.  Carver.  Appellants  had  full  five  days' 
notice  of  the  time  and  place  of  taking  the 
depositions.  The  fact  that  the  notary  who 
took  them  did  not  do  so  at  the  time  be 
stated  in  the  notice  given  to  appellants' 
counsel  that  they  would  be  taken,  seems 
wholly  immaterial  In  view  of  the  further 
fact  that  one  of  appellants'  agents  attended 
before  the  notary  on  the  day  specified  in  the 
notice,  and  no  objection  appears  to  have 
been  made  to  a  postponement. 

It  appears  that  the  transcript  contains 
pleas  of  privilege  and  certain  bills  of  ex- 
ception not  made  the  basis  of  any  assign- 
ment of  error,  and  appellees  pray  that  the 
costs  thereof  be  taxed  against  appellants. 
We  think  the  motion  therefor  should  be 
granted.  The  rules  provide  for  the  elimina- 
tion of  all  such  useless  matter,  and  we  think 
the  party  so  incumbering  the  record  of  a 
cause  on  appeal  should  at  least  be  required 
to  pay  the  costs  relating  to  the  same.  Ap- 
pellants are  therefore  taxed  with  the  cost 
of  the  motion  of  the  redundant  matter  spec- 
ified therein. 

Judgment  reversed  and  cause  remanded. 
96  S.W.-69 


TBiXAS  &  P.  BY.  OO.  et  ai.  ▼.  BAILBY. 

(Court  of  Civil   Appeals   of  Texas.    June  80l 
1906.) 

1.  TbiaIt— IiJSTBucrrioNS  —  Wbight  ot  Hvi- 

DXNCB. 

In  an  action  for  injuries  to  cattle  by  delay 
in  shipment,  there  was  an  issue  as  to  which 
connecting  carrier  was  liable  for  a  delay  after 
the  cattle  reached  Ft  Worth,  and  prior  to  their 
being  carried  on  by  the  connecting  carrier,  it 
bein<r  claimed  that  the  delivery  to  the  Texas  .& 
iracific  Railway  Company  should  have  been  at 
the  yards  in  North  Ft.  Worth,  which  were  two 
or  three  miles  from  the  Ft  Worth  stockyards, 
at  which  the  Texas  &  Pacific  Railway  Company 
contended  actual  delivery  was  made  to  the 
connecting  carrier.  The  court  charged  that  it 
was  the  duty  of  the  Texas  &  Pacific  Railway 
Company  to  deliver  the  cattle  to  the  connecting 
carrier  at  North  Ft  Worth,  and  refused  to 
charge  that,  if  the  jiiry  found  from  the  evidence 
that  the  connecting  carrier  assumed  control  of 
the  cattle  at  the  stockyards,  then  the  Texas  & 
Pacific  Railway  Company  could  not  be  liable 
for  delays  occurring  after  the  connecting  carrier 
assumed  such  control.  Held,  that  the  instruc- 
tion given  withdrew  from  the  Jury  the  right  to 
determine  the  question  where  delivery  to  the 
connecting  carrier  should  have  been  made,  and 
was  therefore  on  the  weight  of  the  evidence. 

[Eld.  Note.— For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  §S  439-4G6.] 

2.  Cabbibbs— CoNREOTiNa  Cabbiebs  —  Inxc- 
BIE8  TO  Cattlb— Delay— iRSTBUOTioNs. 

An  Instruction  that  if  plaintiff's  cattle 
were  injured  en  route  to  market,  but  the  Jury 
were  unable  to  determine  from  the  evidence 
which,  if  either,  of  the  connecting  carriers 
caused  the  injury,  the  last  carrier  handling 
the  cattle  was  liable  therefor  was  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent   Dig.  Carriers,   |  950.] 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

Action  by  A.  A.  Bailey  against  the  Texas 
ft  Pacific  Railway  Company  and  others. 
From  a  Judgment  for  plalntlfl;,  defendants 
appeal.    Reversed  and  remanded. 

Ed.  W.  Smith,  for  appellants.  Whltaker 
ft  Olbbs,  for  appellee. 

SPEER,  J.  A.  A.  Bailey  sued  the  Texas 
&  Pacific  Railway  Company,  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
and  the  Missouri,  Kansas  ft  Texas  Railway 
Company  for  damages  to  two  shipments  of 
cattle  from  Colorado,  Tex.;  the  first  ship- 
ment being  of  cows  and  bulls,  was  made  to 
National  Stockyards,  111.,  and  the  second, 
being  two  cars  of  calves,  was  made  to  Kan- 
sas City.  Plaintiff  recovered  Judgment 
against  the  Texas  &  Pacific  Railway  Com- 
pany for  $100  with  6  per  cent  interest  from 
December  16,  1904,  the  date  of  the  sale  of 
the  calves  In  market  and  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  $125  at  6  per  cent  Interest  from 
the  same  date,  and  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company  for  $125 
at  6  per  cent  Interest  from  November  2, 
1904.    All  of  the  defendants  have  appealed- 

Amongst  other  things  there  was  an  Issue 


Digitized  by 


Google 


1090 


9C  80CTHWESTEBX  KKFOBTKB. 


n^x. 


OD  tbe  trial  aa  to  which  road  was  liable  for 
a  <i«rlar  aft«r  the  cattle  reached  Ft  Worth, 
:  -.'1  prior  to  the  time  they  were  carried  oat 
!-;.-  tbfr  coDDe^ioi;  carrier,  and  In  thia  comiec- 
V.'.D  tbe  trial  conrt  charged  tbe  Jnrr  aa  fol- 
lows: "Gentlemen  of  the  iurj.  yoo  arc  !»- 
Rtmcted  that  it  was  tbe  duty  of  tbe  Texas 
&  Pariflc  Railway  Company  to  delirer  plain- 
::frs  cattle  to  tbe  MUsonrL  Kansas  t  Texas 
Riiilway  Company  of  Texas  at  Xortb  Ft. 
Worth,  TA,"  and  refosed  the  Texas  ft  Pa- 
c'.Bc  Bailway  Company's  requested  ctiarge  to 
tbe  effect  that,  if  tbe  lory  fomid  from  tbe 
evidence  tbat  tbe  defendant  Missouri,  Kan- 
'at  &  Texas  Railway  Company  of  Texas  a»- 
•-Drned  cr>ntroI  of  appellee's  cattle  at  Ft 
Worth  Stor-kyards,  then  the  Texas  t  Padfle 
Railway  Company  woold  -not  be  liable  for 
any  delays  occurring  after  tbe  Missoori, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as had  assumed  control  of  the  cattle.  The 
charge  given,  in  view  of  tbe  evidence  In  tbe 
record,  is  such  as  to  indicate  that  the  conrt 
was  of  tbe  opinion  tbat  tbe  delivery  by  the 
Texas  &  Padfle  Railway  Company  sbonld 
have  been  made  at  yards  In  North  Ft  Worth, 
which  are  shown  to  be  some  two  or  three 
miles  from  tbe  Ft  Worth  Stodcyards,  at 
which  latter  place  tbe  Texas  ft  Padfle  con- 
tends actual  delivery  was  made  to  Its  con- 
ne<ting  carrier.  This  charge,  therefore,  was 
on  the  welgbt  of  tbe  evidence.  Inasmuch  as 
it  took  from  tbe  Jury  tbe  rlgbt  to  determine 
tbe  question  of  where  the  Texas  ft  Pacific 
Railway  Company  sbonld  have  made  delivery 
to  the  MIssonrt,  Kansas  &  Texas  Railway 
Company  of  Texas.  The  special  charge  could 
with  propriety  have  been  given,  for,  as  stat- 
ed by  ns  in  Tex.  ft  Pac.  Ey.  Co.  v.  Scojrgln 
ft  Brown,  90  g.  W.  821,  14  Tex.  Ct  Rep.  297, 
if  the  Mlssonrl,  Kansas  &  Texas  Railway 
Company  of  Texas .  assnmed  control  of  ap- 
pellee's cattle  at  Ft  Worth  Stockyards,  and 
agieed  to  ship  them  ont  from  that  place, 
then  such  necessarily  would  operate  as  a 
delivery  to  It  by  the  Texas  ft  Pacific  Rail- 
way Company. 

Tbe  court* B  charge  on  the  measure  of  dam- 
ages la  open  to  the  same  objection  as  that 
In  the  case  of  the  M.,  K.  ft  T.  Ry.  Co.  of 
Tex.  et  al.  v.  Williams  ft  Scogjgln  (this  day 
decided  by  us),  96  8.  W.  1087. 

The  court  also  erred  In  giving  tbe  follow- 
ing special  charge  requested  by  the  Texas 
ft  Padfic  Railway  Company:  "If  yon  find 
from  tbe  evidence  tbat  any  of  plaintiff's 
cattle  in  either  or  both  shipments  were  in- 
jured en  route  to  market,  but  are  unable  to 
determine  from  the  evidence  which,  if  ei- 
ther, of  the  carriers  caused  such  Injuries, 
then  you  are  charged  that,  under  the  law, 
tbe  last  carrier  handling  said  cattle  Is  liable 
for  such  injuries,  if  any."  This  charge,  un- 
der a  similar  state  of  evidence,  was  con- 
demned by  us  In  tbe  case  of  tbe  Texas  ft 


PacUic    Railway    Oompaqy    r.    Scogsin    Jk 

Brown,  aopn.    Ttat 

dded,  however,  ct  tbe  ttee  tke  : 

was  tried. 

We  think  appellee's 
fident  cntaliily  bi  tbe  alwmrt  at  a  apedal 
exception,  to  admit  proof  coocemnc  a  de- 
dine  in  tbe  market  firm  Tnesday.  Deeeoiber 
13tb,  to  Friday.  December  letb.  on  wfafaA 
latter  day  tbe  shipment  of  calves  was  sold. 

The  question  of  excessiveaess  of  tbe  v«r- 
did  can  hardly  present  itself  on  anotber 
trial  as  It  la  presented  in  this,  and,  there- 
fore, need  net  be  discussed. 

For  tbe  errors  Indicated,  tbe  judgment 
is  reversed,  and  tbe  canae  remanded. 


HOLLET  ▼.  DUKB. 

(CoDTt  of  C5vQ   Aiq>eals  of  T^saa.    Jme  23. 

I90&) 

APFKAIi— FiRAI.  JuneiCBIT. 

Tile  jadgment  for  plaintiff  against  defend- 
ant In  an  action  accompanied  by  attacfameat.  in 
which  defendant  reconvened  for  damages  not 
only  against  plaintiff,  hot  asked  to  have  the 
soretieg    on    the   attachment    bond    cited,    and 

Stayed  for  judgment  against  tbem  also  oo  tlie 
snd,  not  having  Exposed  of  tlte  niieties,  wlw 
answered,  is  not  snch  a  final  jodgment  aa  will 
support  an  appeat 

[Ed.  Note.— For  cases  In  point  aee  voL  2, 
Gent  Dig.  Appeal  and  Brror,  U  484-^3.] 

Appeal  from  Terry  County  Court;  W.  M. 
Copeland.  Judge. 

Action  by  C.  W.  Duke  against  Tom  Hoi- 
ley.  From  an  adverse  judgment,  defendant 
appeals.    Dismissed. 

W.  R.  Spencer,  for  appellant  W.  T.  Mc- 
Pheraon,  tar  appellee. 


SPBER,  J.  We  have  no  jurisdiction  to 
determine  tbe  merits  of  the  controversy- 
presented  on  this  appeal,  since  there  was  no 
final  judgment  rendered  In  tbe  cause  in  the 
county  court  The  suit  was  instituted  by 
appellee  against  appellant  on  a  stated  ac- 
count, and  contemporaneous  with  the  In- 
Btitntlon  of  the  suit  an  attachment  was  sued 
out  and  levied  upon  property  alleged  to  be- 
long to  appellant.  Appellant  reconvened  (Or 
damages  not  only  against  appellee,  but  alao 
asked  to  have  the  sureties  on  appellee's  at- 
tachment bond  dted,  and  prayed  for  judg- 
ment against  tbem  also  on  such  bond.  Th» 
sureties  answered,  but  tbe  judgment  no- 
where disposes  of  these-  parties.  Until  tbe 
judgment  does  dispose  of  all  the  issues  and 
all  the  parties.  It  is  not  such  final  judgment 
as  will  support  an  appeal  to  this  court 
Stewart  v.  Leonolr  (Tex.  Civ.  App.)  72  S. 
W.  619;  Riddle  ▼.  Bearden,  80  B.  W.  1061, 
10  Tex.  Ct  Rep.  346,  and  authorities  dted 
in  these  cases. 

Appeal  dismissed. 
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STEWART  et  al.  v.  JACOB  SACHS  &  CO. 

<Conrt  of   Civil   Appeals  of  Texas.    June  23, 
1906.) 

1.  Sa1.H»— ACOZPTANCE  OF  QOODS— BkCOVKBT 

OF  Mabket  Valdb. 

Where  it  was  undisputed  that  defendants 
actually  received  and  appropriated  mercliandise 
shipped  to  them  ander  a  cointract  to  pay  a  spec- 
ified price,  they  were  bound  to  pay  the  reason- 
able market  value  thereof,  irrespective  of  the 
invalidity  of  the  contract  or  the  fact  that  the 
{K>od8  were  of  an  inferior  grade. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  I  460.1 

2.  Tbial  — iNSTSucTions  — Wetoht  of  Bti- 

DBNCE. 

Where  it  was  conceded  that  goods  sued  for 
had  some  value  in  the  market,  an  instruction 
assuming  such  fact  was  not  objectionable  aa  a 
charge  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  aee  toL  46, 
Cent.  Dig.  Trial,  H  432.  433.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Irby  Dunklin,  Judge. 

Action  by  Jacob  Sacbs  &  Co.  against  W. 
F.  Stewart  and  anotber.  BYom  a  Judgment 
for  plaintifTs,  defendants  appeal.     AflBrmed. 

W.  A.  Hauger,  for  appellants.  W.  B.  Pad- 
dock, for  appellees. 

CONNER,  C  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  defendants  in  error 
upon  an  account  for  certain  wbiskles,  whiea, 
cigars,  etc.,  sold  to  the  firm  of  A.  B.  Castle- 
man  &  Co.,  showing  a  balance  of  |768  due 
thereon. 

The  only  defenses  necessary  to  notice 
were  that  the  order  or  contract  for  the  goods 
■was  made  on  Sunday,  and  that  the  articles 
furnished  were  inferior,  adulterated,  etc.  It 
is  urged  that  the  court  erred  In  his  charge 
In  80  far  as  the  Jury  were  thereby  authorized 
to  find  for  plaintiffs  below  the  market  value 
of  the  merchandise  in  question,  on  the  ground 
that  the  suit  was  upon  an  express  contract 
for  a  stipulated  price.  While  It  is  true  that 
the  petition  alleged  that  defendants  agreed  to 
pay  the  prices  stated  In  the  itemized  account 
sued  upon,  it  was  also  alleged.  In  substance, 
that  said  prices  were  Identical  with  the  rea- 
sonable market  value  of  the  articles  specified. 
Besides,  the  issue  of  reasonable  or  market 
value  was  raised  by  the  evidence  and  defen- 
sive pleading.  It  is  undisputed  that  said  firm 
actually  received  and  appropriated  the  mer- 
chandise shipped  In  answer  to  the  order  made. 
This  being  true,  plaintiffs  in  error  were  liable 
for  the  reasonable  market  value  thereof,  Ir- 
respective of  the  asserted  invalidity  of  the 
order,  and  regardless  of  the  fact  that  the 
goods  may  have  been  of  inferior  grade.  In- 
deed, it  was  only  in  submitting  the  defenses 
named  that  the  charge  was  given;  the  Jury 
being  otherwise  charged  peremptorily  to  find 
for  pliaintiffs  below  the  amount  shown  to  be 
due  by  the  account,  unless  they  should  find 
for  defendants  under  said  defensive  issues. 

The  foregoing  conclusions,  we  think,  suf- 
ficiently  dispose   of  the   remaining  assign- 


ments, unless  perhaps  we  should  notice  the 
objection  that  the  charge  Is  upon  the  weight 
of  the  evidence  in  that  It  asmimes  that  the 
property  mentioned  "had  a  market  value." 
But,  If  it  be  conceded  that  the  charge  is  sub- 
ject to  this  criticism,  there  can  be  nothing 
in  (it,  inasmuch  as  it  seems  certain  that  the 
property  had  at  least  some  value  in  the  mar- 
ket 

Finding  no  error  in  the  proceedings  of 
which  plaintiffs  In  error  can  complain,  and 
that  the  pleadings  and  evidence  support  the 
Judgment,  it  will  be  affirmed. 


CHOCTAW,  O.  &  T.  RT.  CO.  v.  MCLAUGH- 
LIN,* 

(Court  of  Civil  Appeals  of  Texas.    June  23, 
1906.    Rehearing  Denied  Oct  13,  1906.) 

1.  Master  and  Sebvant— Injttbibs  to  Serv- 
AHT  — Methods  of  Work  —  Rules— Suffi- 

OIKROT— QlTESTIOIT  FOB  JUBY. 

An  employe  constructing  a  railroad  track 
was  injured  by  a  construction  train  being 
backed  on  him.  The  evidence  showed  that 
his  position  while  bolting  the  rails  was  within 
two  or  three  feet  of  the  rear  end  of  the  train, 
and  that  the  noise  attending  the  work  was  such 
as  to  render  it  difficult  to  near  the  whistles  of 
the  engine.  A  code  of  signals  had  been  estab- 
lished requiring  the  engineer  to  give  blasts  of 
the  whiatle  to  warn  the  workmen  in  the  rear 
of  the  train.  Beld,  that  the  quebtion  wliether 
reasonable  care  did  not  require  the  further  pre- 
caution of  stationing  a  brakeman  near  the  rear 
of  the  train  as  additional  protection  was  for 
the  jury, 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  |g  1032,  1033.] 

2.  Tbiai,  —  Instbuctions  —  MlSLEAOinO     IN- 
8TBTT0TI0R8. 

Where,  m  an  action  for  injuries  to  an  em- 
ploye, the  grounds  of  negligence  were  the  fail- 
ure of  the  engineer  to  warn  the  employe  of  the 
backing  of  the  train,  and  the  failure  to  keep  a 
brakeman  stationed  near  the  rear  end  of  the 
train  to  warn  the  employe,  and  there  was  noth- 
ing in  the  evidence  to  suggest  any  other  grounds 
of  recovery,  an  instruction  that  if  the  person  in 
charge  of  the  engine  at  the  time  of  the  injury 
was  guilty  of  negligence  in  operating  the  engine, 
followed  by  a  distinct  disjunctive  statement  of 
the  two  grounds  of  negligence  alleged,  is  not 
misleading,  though  connected  by  the  word  "or," 
used  in  the  sense  of  "that  is." 

3.  Same. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye, the  court  defined  proximate  cause  and 
used  in  its  instructions  the  word  'proximate" 
several  times,  the  use  of  the  wonf  "approxi- 
mately" for  "proximately"  in  a  charge  relating 
to  proximate  cause  was  not  erroneous. 

4.  Masteb  ahd  Sebvaht— Servant  of  Sub- 

CORTBAOTOB  —  INJITBIES  —  NKQLIOENCE        OF 

Sebvant  OF  Pbincipal  Contractor. 

A  railway  company  employed  a  construc- 
tion company  to  build  a  line  of  road  under  the 
chief  engineer  of  the  railway  company.  Tho 
railway  company  furnished  a  construction  train. 
The  wages  of  the  train  crew  were  paid  by  the 
construction  company,  but  they  were  employed 
and  subject  to  discharge  by  the  suiterintendent 
of  the  railway  company,  and  received  orders 
from  him.  The  train  crew,  while  backing  the 
train,  injured  an  employe  of  a  subcontractor  of 
the  construction  company.  Held  that,  as  the 
injury  was  received  from  the  manner  in  which 

'Writ  o{  error  dented  by  Supreme  Court. 
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ces  In  which  appellee  was  placed  seem  to 
have  called  for  more  than  ordinary  precaa- 
tlons  for  his  safety ;  hia  position  while  bolt- 
ing the  rails  being  within  two  or  three  feet 
of  the  rear  end  of  the  construction  train, 
and  the  noise  attending  the  ^ork  In  which 
he  and  others  were  engaged  being  such  as 
to  render  it  difficult  to  distinctly  and  readily 
hear  and  recognize  even  the  whistle  of  an 
engine  when  at  any  considerable  distance 
from  him.  We  note,  also,  that  two  similar 
grounds  of  recovery  were  submitted,  seem- 
ingly with  approval,  in  the  case  cited  and 
■0  much  relied  on. 

The  following  clause  of  the  charge  is  also 
objected  to:  "And  if  yon  further  believe 
from  the  evidence  that  the  person  or  persons 
in  charge  of  said  engine  and  construction 
train  at  the  time  of  such  injury  was  guilty  of 
negligence  in  operating  said  engine  or  train, 
made  np  as  it  was  and  in  the  manner  you 
believe  the  same  was  handled  at  the  time  of 
the  injury."  It  must  be  conceded  that  the 
cluirge  would  have  beoi  In  better  form  if 
this  clause  had  been  omitted;  but  as  only 
two  grounds  of  recovery  were  alleged,  and 
as  tl>ere  was  nothing  In  the  evidence  to  sug- 
gest any  other  ground  of  recovery,  and  as 
this  clause,  containing  only  a  general  state- 
ment, waa  followed  by  a  distinct,  disjunctive 
statement  of  these  two  grounds  of  recovery, 
we  bare  concluded  that  it  woatd  be  nncea- 
«onable  to  suppose  that  the  jnry  were  in  any 
way  misled  by  the  clause  objected  to.  It 
was  a  mere  introductory  statement  and  the 
word  "or"  following  it  must  have  been  used 
In  the  sense  of  "that  la." 

The  use  of  the  word  "approximately" 
for  "proximately"  in  the  last  clause  of  the 
charge  above  quoted  is  criticised,  and  the  defi- 
nition of  proximate  cause  elsewhere  found 
In  the  charge  is  also  criticised ;  but  this  defi- 
nition we  approve  as  being  substantially  cor- 
rect, and  inasmuch  as  several  times  and 
everywhere  else  in  the  charge  "proximate," 
Instead  of  "approximate,"  was  used,  we  think 
this  mere  lapsus  calami  could  not  have  done 
any  harm. 

The  most  important,  and  at  the  same  time 
most  troublesome,  issue  in  the  case,  is  rais- 
ed by  the  assignment  complaining  of  the  fol- 
lowing charge:  "Third.  Before  you  can  find 
for  the  plalntifT  under  the  above  paragraph 
of  this  charge,  yon  must  find,  either  that  the 
construction  train  behind  which  plaintiff  waa 
working  was  under  the  control  and  direc- 
tion of  defendant,  through  its  agents  or  serv- 
ants, employed  by  the  defendant  company 
and  under  the  control  of  said  defendant  com- 
pany, or  that  the  person  or  company  in  whose 
employ  they  were,  was  the  agent  of,  or  un- 
der the  control  of,  or  Identical  with,  the  de- 
fendant company  in  point  of  fact  Should 
you  find  that  the  person  or  persons  in  charge 
of  said  construction  train  were  the  employes 
of  a  separate  and  distinct  corporation  or 
person  not  Identical  with,  agents  of,  nor  un- 


der the  control  of,  defendant,  the  Choctaw, 
Oklahoma  &  Texas  Railroad  Company,  but 
was  an  entirely  separate  and  lndq>endent 
corporation  or  person,  acting  for  Itself  Inde- 
poidently,  then  your  verdict  will  be  for  the 
defendant"  The  following  is  the  proposi- 
tion, and  the  only  proposition,  submitted  un- 
der the  assignment  complaining  of  this 
charge:  "The  evidence  is  undisputed  that 
the  constmctlon  train  was  not  under  the  con- 
trol and  direction  pf  the  defendant  at  the 
time  of  the  accident,  and  is  undisputed  that 
the  company  employing  the  persons  operat- 
ing the  construction  train  at  the  time  of  the 
accident  was  not  the  agent  of,  or  under  the 
control  of,  or  identical  with,  the  defendant 
company." 

The  written  contract  between  the  construc- 
tion company  and  the  railroad  company,  after 
reciting  that  the  railroad  company  "had 
secured  from  the  state  of  Texas  a  charter  em- 
powering it  to  build  a  new  line  of  railway" 
between  Amarillo  and  New  Mexico,  and  that 
the  construction  company  was  desirous  of 
performing  all  the  work  and  furnishing  all 
the  material  for  the  construction  of  this 
line,  obligated  the  construction  company, 
"under  the  direction  and  subject  to  the  ap- 
proval of  the  chief  engineer  of  the  railway 
company,"  to  locate  the  railway,  provide  the 
right  of  way,  construct  the  railroad,  Includ- 
ing section  bouses,  stations,  machine  shops, 
et  cetera,  and  equip  the  same  with  rolling 
stock  and  motive  power,  all  at  Its  own  ex- 
pense, and  obligated  the  railway  company  to 
allow  the  use  of  its  name  in  securing  the 
right  of  way  and  to  issue  and  deliver  to  the 
construction  company,  in  consideration  of 
the  full  performance  of  Its  covenants,  all 
the  first  mortgage  bonds  and  certificates  of 
stock  the  railway  company  would  be  author- 
ized by  the  Railroad  Commission  of  Texas  to 
Issue,  and  to  assign  and  deliver  to  the  con- 
struction company  all  subsidies  received  for 
the  construction  of  the  railroad.  The  con- 
struction train  used  in  laying  the  track,  the 
backing  of  which  without  giving  the  requi- 
site signal  caused  the  Injury,  was  the  proper- 
ty of  the  Choctaw,  Oklahoma  &  Gulf  Railway 
Company,  but  seems  to  have  been  furnished 
by  appellant  through  Its  superintendent;  and, 
while  the  wages  of  the  crew  furnished  with 
this  train  to  operate  it  seem  to  have  been 
paid  by  the  construction  company,  there  was 
evidence  tending  to  prove  that  these  trainmen 
received  orders  from,  and  had  been  employed 
and  were  dischargeable  by,  the  superintend- 
ent of  appellant  the  Choctaw,  Oklahoma,  & 
Texas  Railway  Company,  which  the  circum- 
stances Indicated  belonged  to  the  family  of 
railroad  companies  designated  the  "Rock  Is- 
land System,"  although  this  was  denied  by  the 
president  of  the  construction  company,  who 
was  also  vice  president  of  the  Chicago,  Rpck 
Island  &  Pacific  Railway  Company,  the  par- 
ent company  of  this  family  or  system.  It  la 
claimed,  however,  and  there  was  testimony 
to  that  effect  that  the  construction  company 
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rarl.    A  probate  order  may  be  brought  be- 
fore tbe  district  court  either  by  appeal,  at 
the  instance  of  any  person  who  may  con- 
sider himself  aggrieved  by  it,  as  provided  in 
article  2255  of  tbe  Revised  Statutes  of  1896, 
or  by  certiorari,  at  the  instance  of  any  per- 
son interested  in  tbe  estate,  as  provided  in 
article  332  of  the  Revised  Statutes  of  1893, 
or    possibly   by    both    methods;    bat,   when 
tbe  matter  has  once  been  tried  de  novo  and 
disposed   of  in  either  proceeding,   the  liti- 
gation  in  tliat  conrt  is  at  an   end.    Espe- 
cially is  this  the  case  in  a  proceeding  to  set 
aside  a  homestead,  since  It  is  a  proceeding 
In    rem,   which   answers   the   contention  of 
appellant  that  the  minors  were  not  parties 
to  the  appeal  taken  by  the  administrator  and 
therefore  not  bound  by  the  decree  rendered 
tberein.    Any  other  construction  of  the  arti- 
cles of  the  statute  above  cited  would  lead 
to  endless  litigation.    It  could  not  have  been 
the  purpose  of  the  lawmakers,  in  providing 
for  the  administration  of  estates  of  deceased 
persons,   to   allow   any   person  considering 
blmself  aggrieved  by  an  order  of  the  probate 
conrt  to  have  a  trial  de  novo  on  appeal,  and 
at  tbe  same  time  allow  every  other  person 
Interested  in  the  estate  to  have  tbe  same 
matter  a^ln  tried  de  novo  on  writ  of  cer- 
tiorari.   The  error  of  the  court  in  proceeding 
to  try  the  Issue  again,  notwithstanding  the 
judgment   previously    rendered    on    appeal, 
■which  was  urged  In  bar  of  the  proceeding, 
was  not  one,  however,  of  which  appellant 
can  be  beard  to  complain ;  but  Inasmuch  as 
the  conrt  undertook   by  this   Judgment  to 
deprive  the  surviving  widow  of  a  part  of 
the  annual  Income  of  tbe  homestead,  to  that 
extent    altering   the   original   Judgment   of 
which  complaint   is   made  by   cross-assign- 
ments,  we  have   concluded  to   reverse   the 
entire  judgment  and  dismiss  the  certiorari 
proceeding. 
Reversed  and  dismissed. 


TBXAS  &  P.  RT.  CO.  v.  BRANNON.* 

(Conrt  of  Civil  Appeals  of  Texas.    June  23, 
1906.    Rehearing  Denied  Oct  13,  1906.) 

1.  Railboaos— Pebsons  on  Tkaoh— Discov- 

IBEO  PeBIL. 

Where  servants  of  a  railroad  .company  op- 
erating a  train  discovered  the  presence  of  de- 
cedent lying  on  the  track,  either  asleep  or  dmnk, 
or  l)oth,  when  the  train  was  over  1^00  feet 
away,  within  which  space  defendant's  servants 
coald  have  stopped  the  train  before  strikinR  de- 
cedent by  the  exercise  of  ordinary  cnre,  the  evi- 
dence raised  the  issue  of  discovemd  peril,  and 
was  anfficient  to  sustain  a  verdict  for  plaintiff 
in  an  action  for  decedent's  wrougfnl  death. 

2.  TbiaI/— RKQinesT  to  Chabgic— Refusal. 

Where,  in  an  action  for  death  of  decedent 
while  lying  on  a  railroad  track,  the  court's 
charge  fairly  presented  the  issue  of  discovered 

•Writ  of  error  deoiei!  by  Supreme  Court  Nov.  14, 1906. 


SB     \JtJJLf     V<t*ty     VW,     \M/I«J 

8.  BviDENCB— Opinion  op  Witness. 

In  an  action  for  death  of  a  person  on  de- 
fendant's railroad  track  b^  being  struck  by  a 
train,  evidence  as  to  the  distance  within  whicti 
witnesses  had  seen  similar  trains  to  that  in 
question  stop  at  the  same  place  was  not  olijec- 
tionable  as  tbe  opinion  of  the  witnesses  as  to 
the  distance  within  which  such  a  train  could 
be  stopped. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  (  2150.] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  W.  T.  Brannon,  as  next  friend 
of  tbe  minor  children  of  W.  A  Cawthon,  de- 
ceased, against  the  Texas  &  Pacific  Railway 
Company.  From  a  Judgment  for  plaintifF, 
defendant  appeals.     Affirmed. 

H.  C.  Shropshire,  for  appellant  J.  M. 
Richards  and  Bernard  Mhrtin,  for  appellee. 

SPBEB,  J.  This  suit  was  instituted  by 
appellee  as  next  friend  of  the  mhior  children 
of  W.  A.  Cawthon,  deceased,  alleging  that 
said  Cawthon  was  killed  by  one  of  tbe  de- 
fendant's freight  trains  through  the  negli- 
gence and  carelessness  of  its  servants  and 
agents,  and  resulted  in  a  Judgment  for  tbe 
plaintiff  In  the  sum  of  fl.OOO,  which  was 
divided  among  tbe  tbree  children  of  de- 
ceased. 

Tbe  vital  issue  in  tbe  case  la  one  of  dis- 
covered peril,  it  appearing  -that  at  tbe  time 
deceased  was  run  over  and  killed,  be  was 
lying  on  appellant's  track  on  a  bridge, 
asleep  or  drunk,  or  both.  Tbe  testimony 
offered  by  appellant  tends  very  strongly  to 
show  that  its  servants,  operating  tbe  train 
which  Iiilled  deceased,  did  everything  in 
their  power,  after  having  discovered  the 
presence  of  deceased  on  the  track,  to  avoid 
injuring  him;  while,  on  the  other  band,  there 
Is  testimony  in  tbe  record  from  wbich  we 
think  the  Jury  might  reasonably  have  found 
that  its  servants  were  negligent  in  this  par- 
ticular after  discovering  the  perilous  posi- 
tion of  deceased  on  tbe  track.  Deceased 
was  lying  somewhat  near  the  west  end  of  a 
trestle  known  as  bridge  No.  74,  which  is 
shown  to  be  about  1,800  feet  west  of  a 
trestle  known  as  bridge  No.  75,  and  was 
killed  by  a  west-bound  freight  train.  There 
is  testimony  in  the  record  from  which  the 
Jury  migbt  reasonably  have  concluded,  and 
they  probably  did  conclude,  that  the  servants 
of  appellant  operating  this  train  discovered 
the  presence  of  deceased  on  tbe  track  and 
his  peril,  when  the  train  was  in  tbe  viclnit.v 
of  bridge  No.  75,  and  there  is  ample  testi- 
mony to  show  that  this  was  in  time  to  avoid 
4(llllng  deceased.  The  testimony  of  appel- 
lant's train  operatives  as  to  the  distance  they 
were  from  deceased  when  they  discovered  bis 
peril,  and  that  they  did  everything  In  their 
power  after  such  discovery  to  avoid  Btrlklnp 
him,  Is  not  necessarily  conclusive  at  all  upon 
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thla  lame,  bat  tbe  teaOmoaj  of  otba  witMM- 
es  and  tbe  drcamstances  ■arronnding  tbe 
tranaaction  may  bave  been,  and  we  tbbik 
were,  of  sadi  cogency  as  to  antborlze  a  find- 
ing against  ai>pellant  apoo  tbis  lasne.  Tbis 
conclnsion  disposes  of  appellant's  contention 
tbat  tbe  court  sbonld  bare  given  a  sommary 
tnstmctlon  to  tbe  Jory  to  retnm  a  verdict 
In  Its  favor,  and  tbe  fnrtber  contention  tbat 
tbe  verdict  retnmed  and  Judgment  rendered 
are  not  supported  by  tbe  evidence.  Upon 
tbe  issue  of  discovered  peril  the  court  cbar- 
ged  tbat,  "If  you  iMlleve  that  W.  A.  Caw- 
tbon  wax  upon  one  of  defendant's  bridges 
on  its  track  and  in  a  dangerous  or  perilous 
position,  and  if  you  believe  from  a  prepond- 
erance of  tbe  evidence,  while  one  of  tbe  de- 
fendant's trains  was  approaching  said  bridge, 
tbat  the  engineer  operating  said  train  dis- 
covered tbe  presence  of  tbe  said  W.  A.  Caw- 
thon  upon  said  bridge,  and  discovered  bis 
dangerous  position  in  time  to  have  stopped 
tbe  train,  before  reaching  the  said  W.  A. 
Cawtbon,  by  means  within  bis  power,  and 
If  you  further  believe  tbat  tbe  said  engineer 
negligently  failed  to  use  all  tbe  means  at  his 
command  to  stop  the  train  before  reaching 
the  snid  W.  A.  Cawthon  without  aidanger- 
ing  tbe  lives  of  those  upon  said  train,  or  tbe 
destruction  or  damage  of  tbe  defendant's 
property,  and  If  yon  believe  that,  by  reason 
of  sncb  negligence  on  tbe  part  of  tbe  engin- 
eer to  use  the  means  at  his  command  to 
stop  tbe  train,  tbe  same  ran  over  and  killed 
tbe  said  Cawthon,  and  that  the  plalntlfCs 
were  thereby  damaged,  yon  will  find  for  tbe 
plaintiffs,"  etc.,  and  further,  "If  the  said 
W.  A.  Cawthon  was  lying  down  upon  tbe 
bridge  of  tbe  defendant,  and  if  the  engineer 
when  be  first  saw  him,  If  he  did  see  him, 
thought  the  object  that  he  saw  was  a  log  or 
some  other  inanimate  object,  and  if  later  he 
discovered  it  was  a  human  being,  and  If  tbe 
engineer,  after  discovering  that  tbe  object  on 
the  track  was  a  human  being,  used  all 
means  In  his  power  to  stop  the  train  before 
striking  the  snld  Cawthon,  without  endan- 
gering the  lives  or  safety  of  those  upon  said 
train,  and  without  endangering  the  property 
of  the  defendant,  the  defendant  would  not 
be  liable,  for  In  such  case  the  defendant  was 
under  no  duty  to  the  plaintiffs  to  stop  train 
until  the  agents  in  charge  of  the  train  knew, 
or  thought,  the  object  upon  the  bridge  was 
a  human  being."  This  was  a  fair  presenta- 
tion of  the  issue  of  discovered  peril  so  far 
as  appellant  is  concerned,  and  there  was, 
therefore,  no  necessity  for  giving  Its  special 
charges  requested. 

Bills  of  exception  Nos,  1,  2,  and  8  show 
that  appellant  objected  to  various  witnesses' 
testifying  to  the  distance  witbln  which  such 
a  train  as  that  which  killed  deceased  could, 
be  stopped,  ui)on  the  ground  that  It  did  not 
appear  from  tbe  statements  of  tbe  witnesses 
that  they  bad  ever  had  any  experience  in 
operating  trains,  and  were  therefore  not 
qualified  to  testi^  as  to  such  a  matter.    Tbe 


bins  farther  ahow,  however,  fai  emA  instancev 
that  tbe  witDeases  did  not  imdertake  to  gfve 
an  opinl«Mi  at  all,  bat  Bfanply  detailed  ii»- 
Btangw  In  wbich  tliey  bad  seen  alniUar  trains 
ttop  at  tbe  same  place;  and  tbe  distance 
wttliln  wbidi  they  were  stoiqied.  Tbe  testf- 
mony  was  not,  therefore;  open  to  tlie  objec- 
tion made,  even  tbongb  tt  may  bave  been 
■object  to  anotlier  objection. 

We  find  no  error  in  tbe  Judgment,  and  it 
is  tberefore  affirmed. 


SMITH  r.  FLORENCE. 

(Goort  of  Civil  Appeals  of  Texas.    June  30. 
190&    Rehearing   Denied  Oct.   13.  190&) 

PuBuo  Lards— School  Liards— SErnxMEirT 
— EvioaRCK. 

On  an  iasne  as  to  wfaetber  defendant  was 
an  actual  settler  on  school  land  at  the  time  of 
his  application  to  porchaae,  it  appeared  that  he 
drove  onto  tlie  land  with  a  wagon  filled  with 
household  goods  and  provisions,  the  wagon  haT- 
ing  bows,  and  a  sheet  stretched  over  tbe  bows ; 
that  tliat  night  he  ate  supper  in  the  wagon  and 
slept  in  it,  and  ate  breakfast  in  the  wagon  next 
morning,  though  be  did  not  make  any  fire ;  and 
tliat  the  next  morning  be  left  the  wagon  and 
household  goods  on  the  land,  and  made  his  ap- 
plication. Defendant  was  an  immarried  man 
and  bad  no  family,  and  went  upon  the  land  for 
the  pnnKwe  of  making  it  liis  home.  Held,  that 
the  evidence  was  sufficient  to  show  him  an  actual 
settler. 

[Ed.  Note.— For  cases  in  point,  aee  voL  41. 
Cent.  Dig.  Public  Lands,  |  648.] 

Appeal  from  District  Conrt,  Lnbbodc  Oonn- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Hiram  Smith  against  W.  P. 
Florence.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Jno.  R.  McOee,  L.  W.  Dalton,  and  W.  O. 
Benson,  for  appellant  Wm.  J.  Berne  and 
H.  C.  Randolph,  for  appellee. 

STEPHENS,  J.  Ibis  suit  was  brought  by 
appellant  to  recover  from  appellee  two  sec- 
tions of  school  land  in  Lubbock  county, 
which  had  been  awarded  to  appellee' on  ap- 
plications made  about  two  years  prior  to 
those  of  appellant  Tbe  case  was  submitted 
on  special  issues,  and  the  Jury  found  (1)  tbat 
appellee  was  an  actual  settler  at  the  date  of 

bis  purchase  from  tbe  state  ( day  of 

September,  1902),  and  tbat  be  had  ttiereafter 
continuously  resided  on  the  land,  making  per- 
manent Improvements  thereon  of  tbe  value 
of  $300;  (2)  that  appellant  was  an  actual 
settler  at  th^  date  of  bis  application,  and  bad. 
also  continued  to  reside  on  Ibe  land. 

Appellant  strenuously  controverts  the  suffi- 
ciency of  tbe  evidence  to  warrant  tbe  finding 
tbat  appellee  was  an  actual  settler  at  the 
date  of  bis  purchase,  making  the  following 
quotation  from  bis  testimony  to  sustain  the 
contention:  "My  name  is  W.  P.  Florence, 
and  I  am  tbe  defendant  In  this  case.  I  drove 
on  section  No.  113  of  tbe  land  in  controversy 
vrith  my  wagon,  to  wbich  was  trailed  a  bug- 
gy, on  tbe  22d  day  of  September,  A.  0. 1802. 
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each    pillow,    kitchen   and    cooking    veaBels, 
grips  and  boxes  containing  clothing,  two  car- 
pets, lamp  and  oil,  window  curtains,  some 
provisions,  and  a  lot  of  books,  about  200  vol- 
umes,  and  other  articles.     The  wagon  had 
bows  and  a  sheet  stretched  over  the  bows  in 
the  usual  way.     I  drove  on  this  section  of 
land  in  the  evening  with  the  wagon,  buggy, 
and  household  goods  as  stated,  ate  my  sup- 
per there  In  the  wagon  and  slept  there  in  the 
wagon   that  night.     I  had  some  ii^ovisionB 
cooked  and  ate  a  cold  supper.     The  next 
morning  I  ate  a  cold  lo'eakfast  of  the  same 
provisions.    I  have  no  recollection  of  making 
a  Are  there  the  next  morning.    This  wagon 
and  buggy  was  standing  on  the  section  No. 
113  of  the  land  In  controversy;  and  this  is 
'What   I  did  in  making  settlement  on  the 
same:     The   next   morning,    September   28, 
1902,   I  bitched   my   horses  to  the  buggy, 
leaving  the  said  wagon  and  household  goods 
there  on  the  land,  and  leaving  the  household 
coods  in  the  wagon  the  same  as  they  were 
-when  driven  on  the  land  the  evening  before, 
.drove  into  the  town  of  Lubbock,  and  made 
my  applications  to  purchase  the  land  in  con- 
troversy in  this  suit  on  that  day,  the  23d  day 
■«f  September,  A.  D.  1902.    When  I  left  my 
-waRon  there  that  morning,  I  left  everything 
that  I  had  there  in  the  wagon.    I  left  nothing 
outside  of  the  wagon  on  the  ground,  and  bad 
nothing  else  on  the  land  at  that  time.    I  nev- 
er did  have  a  tent  on  the  land  and  never  had 
anything  on  the  land  but  my  wagon  with  the 
Tiousehold  goods  in  It  as  stated  up  to  the  time 
that  I  built  my  bouse  on  this 'section  of  land 
In  November  following,  except  the  lumber, 
Tvlre,  feed,  and  posts  that  I  pnt  there  In  tb« 
latter  part  of  October,  1902."    The  evidence 
further  disclosed  that  appellee  was  an  un- 
married man  (though  he  bad  once  been  mar- 
ried) and  had  no  family;   that  he  went  on 
the  land  for  the  purpose  of  making  it  his 
home,   taking  with   him    all   his   household 
goo6s  and  means  of  living,  and  treating  the 
covered  wagon,  which  remained  stationary, 
as  his  place  of  abode  until  he  had  construct- 
ed a  house  and  made  other  substantial  im- 
provements, which  were  made,  however,  aft- 
er the  award  to  him,  but  before  appellant 
■had  filed  his  applications;   and  that  appellee 
Jiad  no  other  home  or  place  of  residence. 

We  are  thus  again  confronted  with  the 
■aiffleulty,  so  often  encountered  heretofore, 
of  determining  the  sufficiency  of  the  proof 
offered  of  actual  settlement  on  the  part  of  a 
purchaser  or  an  Intending  purchaser  of 
school  lands.  See  Borchers  v.  Mead  (Tex. 
Civ.  App.)  48  8.  W.  300,  and  several  other 
cases.  The  definitions  by  which  the  proof 
In  a  given  case  is  to  be  tested  are  as  follows: 
"Actual  settlement  means  actual  residence." 
loosely  V.  Torrence  (Gal.)  12  Pac.  430.  The 
-same  court,  In  Oavltt  v.  Mohr  (Cal.)  10  Pac. 
3.37.  used  this  language:   "An  actual  settlw 


for  his  exclusive  occapancy  and  use,  with 
a  view  to  acquire  title  to  It  by  purchase 
from  the  state."  In  Bratton  v.  Cross,  22 
Kan.  673,  this  language  was  used:  "To  set- 
tle upon  land  we  think  means  to  fix  one's 
place  of  residence  thereon;  and  a  settler 
upon  land  is  one  who  resides  thereon.  This 
is  in  accordance  with  all  the  definitions  of 
the  words  'settle,'  'settler,'  and  'settlement,' 
when  applied  to  settlements  upon  land" — 
citing,  among  other  cases,  that  of  Burleson 
V.  Durham,  46  Tex.  152,  where  the  ques- 
tion is  discussed  at  length.  Read  in  the  light 
of  these  definitions,  can  we  say  that  the 
facts  of  this  case  did  not  warrant  the  in- 
ference that  appellee  established  himself  or 
fixed  his  residence  on  the  land  In  controversy 
when  he  went  there  and  stopped  his  wagon, 
prepared  and  intending  to  then  and  there- 
after live  and  remain  permanently?  We 
think  not.  There  must  always  be  a  time 
when  residence,  or  the  state  of  being  a 
resident,  begins,  and  the  use  of  a  covered 
wagon  as  a  habitation  until  something  bet- 
ter can  be  provided  is  not  conclusive  evidence 
that  one  so  living  is  a  wayfarer  and  not  a 
settler. 

It  is  not  easy  to  distinguish  this  case  from 
the  unreported  case  of  Hawley  v.  Rodgers 
(decided  by  us  November  26,  1904)  in  which 
we  adopted  the  conclusions  of  the  trial 
court  and  In  which  a  writ  of  error  was 
refused.  The  principal  dlBTerence  between 
that  case  and  this  is  to  be  found  in 
the  fact  that  Rodgers,  after  going  on  the 
land  in  his  wagon,  took  the  wagon  bed  off, 
slept  a  part  of  one  night  in  It,  and  left  on 
the  running  gear  of  his  wagon  early  the  next 
morning,  after  building  a  brush  pen  around 
the  wagon  bed  to  protect  the  provisions  and 
other  things  he  had  placed  In  it.  He  was  a 
married  man,  had  his  wife  with  him,  and 
cooked  and  ate  one  or  two  meals  while  there. 

The  other  findings  were  also  warranted  by 
the  evidence. 

The  judgment  Is  therefore  affirmed. 


KEELER  V.  PAULTTS  MFG.  CO. 

(Court   of  Civil   Appeals  of  Texas.    June  30, 
1906.     Rehearing  Denied  Oct  18,  1906.) 

1.  Salbs—Samplb— Implied  Wabbantt. 

Where  goods  are  sold  by  sample,  there  is 
an  Implied  warranty  on  the  part  of  the  seller 
that  the  goods  shall  be  equal  to  the  sample,  and 
hence,  notwithstanding  the  order  provided  for 
delivery,  f.  o.  b.  cars  at  the  seller's  place  of 
business,  the  buyer  had  the  right  on  tender  of 
the  goods  at  destination  to  examine  the  same 
and  to  reject  them  if  not  according  to  sample. 
[Bd.  Note.— For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  |{  769-771,  403,  404.] 

2.  Samb— Right  to  Reject. 

Defendant  purchased  certain  bombs  and  fir- 
ing canes,  together  with  ammunition  for  the 
same  by  sample.    When  the  goods  were  tendered, 
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tbey  were  contnined  In  tbree  boxes,  fhe  canes 
being  in  one  box,  and  the  ammunition  therefor 
with  the  bombs  in  the  other  boxes.  On  examina- 
tion it  was  discovered  that  the  canes  were  de- 
fective, and  not  equal  to  sample.  Held,  that 
such  defect  entitled  the  bnjrer  to  reject  the  en- 
tire consignment. 

Appeal  from  Cooke  County  Coort;  J.  U. 

Wright,  Judge. 

Action  by  the  Panlns  Mannfacturing  Com- 
pany against  D.  D.  Keeler.  From  a  Judg- 
ment for  plaintiff,  defaidant  appeals.  Be- 
versed  and  rendered. 

Potter  &  Potter,  for  appellant  Oreen  & 
Bianton,  for  appellee. 

CONNESR,  C.  3.  Appellees  sued  to  re- 
cover the  contract  price  for  certain  bombs 
and  firing  canes,  popular  with  Yoimg  Ameri- 
ca on  certain  holiday  occasioas,  together 
with  ammunition  for  the  same,  that  had  been 
theretofore  ordered  by  the  firm  of  which 
appellant  Is  the  surrlvlng  member.  When 
tendered  In  OalnesTlUe,  the  firm  refused  to 
receive  the  property  mentioned  on  the 
ground  that  the  order  therefor  bad  been 
countermanded.  The  court,  however,  found 
that  the  order  was  not  subject  to  counter- 
mand, and  rendered  Judgment  for  appellee 
for  the  price  of  the  bombs  and  ammtml- 
tlon  therefor,  but  dented  a  recovery  for  the 
price  of  the  canes  and  cane  ammunition,  for 
the  reason  that  the  canes  were  not  such  as 
called  for  by  the  contract  The  court  who 
filed  his  conclusions  of  fact  and  law,  also 
further  found,  that  when  the  goods  were 
tendered,  "they  were  contained  in  three 
boxes,  but  that  the  canes  were  contained 
in  one  box  and  the  ammunition  for  the 
canes  was  contained  In  one  of  the  other 
boxes  with  the  Aerial  bombs."  Appellee 
has  filed  no  cross-assignment  to  the  finding 
we  have  quoted,  nor  does  appellee  In  like 
manner  contest  the  court's  finding  that  the 
canes  were  defective,  and  did  not  equal  the 
sample  exhibited  at  the  time  the  order  for 
them  was  made.  This  being  true,  the  find- 
ings are  conclusive,  and  the  court  erred 
In  holding  that  appellant  was  bound  to  re- 
ceive and  pay  for  the  bombs.  The  sale 
being  by  sample,  there  was  an  Implied  war- 
ranty on  the  part  of  the  appellee  company 
that  the  canes  should  be  equal  to  the  sam- 
ple, and  notwithstanding  the  order  provided 
for  delivery  f.  o.  b.  cars  at  appellee's  place 
of  business  In  New  Jersey,  appellant  had 
the  right  upon  tender  of  the  goods  at 
Gainesville,  to  examine  the  same,  and  to  re- 
ject them.  If  not  In  accord  with  the  Implied 
warranty.  Tledeman  on  Sales,  {  114.  And 
we  think.  In  this  case,  the  right  of  rejec- 
tion extended  to  the  whole  of  the  goods 
tendered.  The  ammunition  for  the  canes 
was    valueless     without     ettectlve     canes. 


Canes,  bombs  and  ammunition  were  all  In- 
cluded In  one  order.  The  price  charged 
therefore  aggregated  the  sum  for  whicb 
the  suit  was  instituted,  and  we  do  not 
think  appellant  was  required  to  s^arate 
the  merchantable  articles  from  those  that 
were  not  and  to  undertake  the  solution  of 
questions  of  abatement  In  cost  of  drayage, 
freights,  etc.,  or  of  prices  charged,  that 
would  In '  such  case  naturally  arise.  Mr. 
Tledeman  on  Sales  (section  113),  In  speakins 
of  the  duty  of  acceptance,  says :  'TThe  buy- 
er Is  not  obliged  to  accept  the  goods,  unless 
they  have  been  tendered  to  him  exactly  In  ac- 
cordance with  the  terms  of  the  contract  In 
other  words,  the  requirements  of  the  law  as 
to  delivery,  must  be  observed  by  the  seller, 
before  the  buyer  Is  obliged  to  acc^t  If,  for- 
example,  the  seller  has  failed  to  make  the 
proper  delivery,  either  because  he  has  made 
It  at  an  unreasonable  time  of  the  day,  or  he 
has  failed  to  deliver  the  exact  quantity  of 
goods,  either  more  or  less,  or  mixed  with 
other  goods,  or  he  has  delivered  less  than  the 
required  quantity,  or  has  not  delivered  In 
the  form  called  for  by  the  contract  of  sale ; 
In  every  such  case  the  buyer  may  refuse  to 
accept  the  goods,  and  relieve  himself  from  all 
liability  by  rejecting  them  and  notifying  the- 
vendor  of  the  rejection.  The  buyer  Is,  of 
course,  not  obliged  to  accept  the  goods  unless 
be  has  an  opportunity  to  Inspect  and  examine- 
them."  In  note  3  to  the  section  stated  the 
author  says:  "The  buyer  Is  not  obliged  to 
select  the  goods  he  ordered  from  others 
shipped  In  the  same  package  without  being 
ordered."  Citing  a  number  of  cases  not 
available  to  ^s.  It  can  make  no  differ- 
ence, we  think,  that  appellant  assigned  a 
right  to  reject  that  the  court  finds  did  not 
exist  or  that  appellant  did  not  make  an  ex- 
amination before  refusing  to  receive  the- 
goods.  In  order  to  entitle  It  to  a  recovery, 
the  burden  was  primarily  upon  the  appellee- 
company  to  show  a  compliance  on  Its  part 
with  the  contract  of  sale  and  a  wrongful 
breach  by  appellant  This  Included  a  neces- 
sity for  proof  that  the  goods  tendered  werf> 
substantially  such  as  ordered,  and,  under  the 
court's  findings.  It  is  clear  that  there  was  a 
substantial  failure  In  this  respect.  It  Is  al- 
so clear  that  appellant  had  reason  for  be- 
lieving that  the  canes  ordered,  were  prac- 
tically worthless,  and  that  had  examination 
at  the  time  of  the  tender  been  made,  a  re- 
fusal to  accept  would  certainly  have  fol- 
lowed. 

We  accordingly,  approve  and  adopt  the 
court's  findings  of  fact  but  conclude,  as  a 
matter  of  law  arising  thereon,  that  the  Judg- 
ment should  have  been  for  appellant  The 
Judgment  below,  Is  therefore  rt^rsed,  and 
here  rendered  In  appellant's  favor. 
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WILUAMB  et  al.  t.  DAUiAS,  a  ft  S.  W. 
RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct  17, 
1906.) 

BviDEifCB— Pabol  Bvidxnob— WBimn  Con- 
tract—Yabiaroi. 

Where  a  railroad  ■nbacriptlon  contract  pro- 
Tided  that  the  railroad  should  be  built  to  a 
certain  city  within  a  specified  time,  and  should 
locate  Its  depot  within  a  certain  prescribed  ter- 
ritory, parol  eridence  was  inadmlmible,  in  the 
absence  of  proof  of  mistake,  to  establish  an 
agreement  to  locate  the  depot  on  a  particular 
lot  within  such  territory. 

[Eid.  Note.— For  cases  in  point,  see  vol.  20. 
Cent  Dig.  Evidence,  {  2030.] 

Appeal  from  Johnson  County  Court;  J.  D. 
Ooldamlth,  Judge. 

Action  by  the  I>ana8,  Cleburne  ft  Southweat- 
em  Railway  Company  against  W.  P.  Williams 
and  others.  From  a  judgment  for  plaintlfT, 
defendants  appeaL    AflElrmed. 

S.  0.  Padelford  and  Walker  ft  Baker,  for 
appellants.  W.  Joe  Gray,  Brown  &  Bledsoe^ 
and  Ramsey  &  Odell,  for  appellee. 

KEY,  J.  Appellee  brought  this  suit  against 
appellants  upon  a  written  contract  by  the 
terms  of  which  the  latter  promised  to  pay 
$260.60,  upon  condition  that  a  certain  rail- 
road should  be  built  to  the  city  of  Cleburne 
within  a  specified  time,  and  locate  Its  depot 
"east  of  the  pabllc  square  In  Cleburne,  not 
more  than  three  blocks  east  of  the  Santa  F6 
passenger  depot,  and  within  two  blocks  south 
or  three  blocks  north  of  Henderson  street" 
Appellants  admitted  signing  the  contract  and 
sought  to  avoid  liability  upon  the  ground  of 
fraud,  alleging  that  they  signed  the  contract 
relying  upon  certain  representations  to  the 
effect  that  the  depot  would  be  located  on  a 
particular  lot  within  the  territory  prescribed 
In  the  contract  After  hearing  the  testimony 
offered  In  sui^>ort  of  the  defense  referred  to, 
the  trial  court  instructed  a  verdict  for  the 
plaintiff,  and  Its  action  In  so  doing  is  assigned 
aa  error.  The  trial  court  was  correct  There 
was  no  proof  tending  to  show  that  any  mis- 


take was  made  In  writing  the  contract  or 
that  appellants  were  deceived  as  to  its  terms. 
Such  being  the  case,  it  is  not  permissible  to 
Taiy  the  terms  of  the  written  contract  by 
showing  an  agreement  to  locate  the  depot  on  a 
particular  lot  when,  by  the  terms  of  the  writ- 
ten Instrument,  it  was  permissible  to  locate  It 
elsewhere.  Wooters  v.  Railway  Co.,  54  Tex. 
294;  Fairies  ▼.  Cockerlll  (Tex.  CIt.  App.)  29 
8.  W.  672,  and  88  Tex.  428,  31  S.  W.  190,  639, 
28  L.  R.  A.  628.  The  two  cases  Just  cited  are 
quite  similar  to  the  one  In  hand.  It  is  true 
that  In  Fairies  v.  Cockerlll,  the  Supreme 
Court  reversed  the  Court  of  Civil  Appeals, 
but  not  on  the  question  now  under  considera- 
tion. Upon  that  point  the  Supreme  Court  sus- 
tained the  decision  of  the  Court  of  Civil  Ap- 
peals. 

No  error  has  been  shown,  and  the  Judgment 
is  affirmed. 


RENSHAW  et  aL  ▼.  BRENNAND. 
(Court  of  Civil  Appeals  of  Texas.    Oct  17, 


ppeals  c 
1906.) 


Appeal  aro  Ebbob— Absiorments  or  Ebbob 

— Necessity- Affibmance. 

Where  there  are  no  assignments  of  errors- 
in  the  record  a  judgment  will  be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Gait  Dig.  Appeal  and  Error,  |  4450.] 

Appeal  from  Sterling  County  Court;  A. 
V.  Patterson,  Judge. 

(Action  between  A.  D.  Renshaw  and  others- 
and  Thomas  Brennand.  From  a  judgment 
tn  favor  of  Brennand,  Renshaw  and  others 
appeal.    Affirmed. 


KelUs  &  Kellis,  for  appellants. 
Ayres,  for  appellee. 


Jeff  D. 


FISHER,  C.  J.  Appellee  moves  to  affirm 
on  the  ground  that  there  are  no  assignments 
of  errors  In  the  record.  An  inspection  of  the 
record  shows  that  the  motion  should  be- 
granted. 

Judgment  affirmed. 
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COOPEB'S  ADM'R  y.  08CAB  DANIELS  00. 

et  al. 
(Court  of  Appeal!  of  Kentucky.    Oct.  30,  1906.) 

1.  Mabteb  and   Sebtart— Injubt  to   Sebv- 

ANT— DEVXCTITB  AFPLIAH0E8— LIABIUTT  OF 

Mastsb. 

A  girder  to  be  placed  on  pillars  In  a  bnild- 
Ing  was  lifted  by  means  of  a  derrick  and  a  steam 
engine  in  charge  of  an  engineer  receiving  orders 
from  the  foreman  in  charge  of  the  work.  The 
toreman  signaled  the  engineer  to  hoist  the 
girder.  The  engine,  because  of  a  defect  there- 
in, did  not  stop  until  the  rope  which  held  the 
girder  broke  and  injared  an  empol^fi  charfjed 
with  the  duty  of  putting  the  girder  in  position 
on  the  pillars.  Tne  engineer  knew  of  the  de- 
fect He  had  no  aathorilr  over  the  employe 
Held,  that  an  instmction  in  an  action  for  the 
injnries  received,  aathorizing  a  recovery  if  the 
employer  or  its  agent  "superior  in  autbori^ 
in  its  service  to"  the  employe  whose  duty  it 
was  to  inspect  or  keep  the  engine  in  order  Imew 
of  its  unnfe  condition,  was  erroneoos  because 
the  duty  of  exercising  care  to  furnish  safe 
machinery  rests  on  the  master  which  duty  can- 
not be  delegated. 

2.  SAIOC— ASSClfFTION  OW  BiBK. 

An  instruction  authorising  a  recovery,  if 
the  employe  did  not  know  of  the  unsafe  con- 
dition of  the  engine  and  could  not  have  known 
of  it  by  the  exercise  of  ordinary  care,  was  er- 
roneous, as  he  was  entitled  to  recover  for  de- 
fects in  the  appliances,  though  he  knew  of  the 
danger,  if  under  tlM  circumstances  a  man  of 
ordinary  prudence  would  under  similar  condi- 
tions have  continued  in  the  work. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  S§  S74-600.] 

8.  Same— Feixow  Sebvants— Who  Abe. 

An  engineer  in  charge  of  an  engine  and  a 
derrick  used  to  raise  girders  to  be  plaoed  on 
pillars  in  a  building  in  process  of  construction, 
and  an  employs  charged  with  the  duty  of  put- 
ting the  girders  In  position  on  the  pillars,  are 
fellow  servants,  and  the  employer  is  not  liable 
for  the  negligence  of  the  engineer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant,  i  490.] 

4,  Evidence  —  Deoulbatiors   or    Sebvart— 

AoMiB8iBii.rrT. 

Where  an  action  for  injuries  to  an  em- 
pIoy6  is  brought  against  the  employer  and  a 
fellow  servant,  statements  made  by  the  fellow 
servant  to  the  employe  after  the  accident,  witli 
respect  to  what  he  tried  to  do  to  prevent  it, 
are  admissible  as  substantive  evidence  against 
the  fellow  servant  but  not  against  the  employer, 
and  may  be  considered  as  against  the  employer 
only  for  the  purpose  of  contradicting  the  tes- 
timony of  the  fellow  servant  as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  912.] 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  ofiScially  reported." 

Action  by  Henry  L.  Cooper's  administrator 
against  tbe  Oscar  Daniels  Company  and 
another.  From  a  Judgment  for  defendants, 
plaintlft  appeals.    Beversed  and  remanded. 

Matt  O'Doberty  and  Kinney  &  FItzgeralda, 
for  appellant  O'Neal  &  O'Neal  and  Hum- 
phrey, Hines  ft  Humphrey,  for  appellees. 

HOBSON,  O.  3.  Henry  L.  Cooper  was  In 
the  employ  of  tbe  Oscar  Daniels  Company  as 
a  structural  iron  worker,  and  was  one  of  a 
crew  of  which  3.  3.  Hessian  was  foreman, 
which  was  engaged  In  raising  to  position  a 


atmt  or  girder  and  placing  It  an  top  of 
two  pillars,  in  tbe  erection  of  the  shopa  of 
the  L.  &  N.  B.  B.  Co.  at  LonlsylUe.  The 
pillars  were  abont  18  or  20  feet  high  and 
about  this  far  apart  Tbe  strut  was  lifted 
by  means  of  a  derrick  and  steam  engine. 
Cooper  went  npon  one  of  tbe  pillars  and 
one  Mofleld  npon  the  other  to  pat  tbe  stmt 
In  position  when  it  was  raised  to  tbe  proper 
place.  The  engine  was  in  charge  of  a  man 
named  Parsons  who  received  his  orders  from 
Hessian  the  foreman.  Hessian  gave  the  en- 
gineer the  signal  to  bolst  Tbe  strut  was 
lifted  until  Mofield  caught  the  end  next  to 
him,  which  was  first  to  be  attached  to  the 
oolnmn.  He  ran  his  wrench  through  a  hole 
In  the  end  of  the  stmt  and  into  the  east 
pillar,  but- he  needed  a  little  more  space  and 
Hessian  gave  the  order  to  hoist  a  llttl&  Par- 
sons started  his  engine  and  Hessian  gavs 
tbe  signal  to  stop,  seeing  that  be  was  mor- 
ing  too  far.  The  engine  k^t  moving.  Hes- 
sian repeated  the  signal  and  finally  called 
several  times  to  tbe  engineer  who  was  some 
80  or  100  feet  away.  Some  of  the  other  men 
called  bnt  the  engine  did  not  stop  until  tbe 
rope  which  held  the  strat  broke  and  both 
Mofleld  and  Cooper  were  thrown  to  the 
ground.  Cooper  died  from  bis  injuries  a 
few  weeks  later,  and  this  suit  was  filed  by 
bis  administrator  to  recover  for  his  death 
against  Parsons  the  engineer,  and  the  Oscar 
Daniels  Company.  The  Jury  to  whom  the 
case  was  submitted  found  for  tbe  defendants, 
and  the  plaintiff  appeals. 

The  accident  occurred  on  Monday  erenins 
about  4  o'clock.  The  plaintiff  proved  that  on 
the  preceding  Saturday  Parsons,  the  engineer, 
complained  to  the  boss  that  the  valves  of 
his  engine  were  out  of  fix  so  that  he  could 
not  control  It,  and  the  sui>erlntendent  said 
that  after  Monday  be  would  have  three  or 
four  days  to  fix  It  Tbe  proof  for  the  plain- 
tiff tended  to  show  that  the  engineer  shut 
down  his  engine  and  It  would  not  shut  down 
at  the  time  Cooper  was  hurt  Something  was 
the  matter  with  the  valves.  It  also  showed 
that  if  the  engineer  had  stopped  his  engine 
pursuant  to  the  signal  there  would  have  been 
no  trouble  and  that  when  Cooper  fell  Parsons 
was  the  first  man  to  get  to  the  foreman  who 
said  to  him,  "See  what  you  have  done." 
Parsons  answered,  "Tou  don't  blame  me;  I 
tried  to  stop  as  soon  as  I  got  the  signal." 
On  the  other  hand  the  testimony  of  Parsons 
on  the  trial  was  to  the  effect  that  he  stopped 
his  engine  as  soon  as  he  got  the  signal,  and 
that  the  thing  happened  so  quick  as  not  to 
allow  time  to  stop  the  engine  after  the  stmt 
was  wedged  between  the  pillars.  Tbe  testi- 
mony for  the  defendants  also  was  to  the 
effect  that  it  was  part  of  Cooper's  duty  to 
guide  tbe  strut  as  it  was  lifted;  that  this 
he  failed  to  do  and,  by  reason  of  his  failure 
to  guide  It,  tbe  strut  became  wedged  npon 
some  projections  on  the  side  of  the  pillar 
which  would  not  have  happened  If  be  bad 
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gnided  It  In  tbe  proper  way.  The  erldence 
for  tbe  defendanta  also  tended  to  show  that 
Parsons  had  on  Sunday  fixed  the  valves  in 
tbe  engine,  and  that  tbe  engine  was  not  oat 
of  order  at  the  time  of  the  accident 

The  evidence  was  very  conflicting,  and  the 
only  question  we  deem  it  necessary  to  con- 
sider Is  whether  the  court  properly  instructed 
the  jury.  Instruction  1  is  in  these  words: 
"The  court  instructs  the  Jury  that  it  was  tbe 
duty  of  the  defendant  Oscar  Daniels  Company 
to  furnish  its  employes  with  reasonably  safe 
machinery  with  which  to  do  the  worli  re- 

'  quired  of  them,  and  if  they  shall  believe  from 
the  evidence  that  the  engine  mentioned  in  the 
petition  was  in  a  defective  and  unsafe  con- 
dition at  the  time  H.  L.  Cooper  was  injured, 
and  that  because  of  its  defective  and  unsafe 
condition  the  iron  girder  which  was  being 
hoisted  by  It  was  caused  to  fall  and  by  reason 
thereof  the  said  Cooper  received  the  injury 
which  caused  bis  death,  and  that  defendant 

'  or  any  of  its  agents  or  employes  superior 
in  authority  in  it$  services  to  t?ie  said  Cooper 
whose  duty  it  was  to  inspect  or  keep  the 
said  engine  In  order  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  of 
Its  unsafe  condition,  if  sucb  was  its  condi- 
tion, and  the  said  Cooper  did  not  Jmoto  there- 
of, and  oould  not  Juive  known  'by  the  ewer- 
cise  of  ordinary  care,  then  the  law  is  for  the 
plalntift  as  against  the  Oscar  Daniels  Com- 
pany, unless  the  said  Cooper  was  negligent 
and  thereby  helped  to  cause  or  bring  about 
his  injury  and  but  for  his  negligence,  if  any 
there  was,  he  would  not  have  been  injured." 
The  words,  "superior  In  authority  In  its 
services  to  the  said  Cooper,"  should  have  beoi 
omitted  from  this  instruction.  The  engineer 
was  not  superior  in  authority  to  Cooper.  He 
simply  had  charge  of  the  engine.  He  had  no 
authority  over  Cooper.  There  was  testimony 
from  which  the  Jury  were  warranted  In  con- 
cluding that  the  engine  was  defective  and 
that  the  engineer  knew  it  The  duty  of  ex- 
ercising reasonable  care  to  furnish  reasonably 
safe  machinery  and  appliances  rests  primarily 
upon  the  master.  It  is  a  duty  which  cannot 
be  delegated.  The  servant  has  a  right  to 
look  to  the  master  for  the  discharge  of 
this  duty,  and.  If  be  Intrusts  It  to  another 
servant,  he  is  responsible  to  the  servant  who 
is  Injured  from  a  want  of  proper  care  In  the 
person  to  whom  the  duty  is  delegated,  with- 
out regard  to  tbe  rank  or  title  of  the  agent 
Intrusted  with  its  performance.  Vandyke  v. 
Packet  Company,  71  8.  W.  441,  24  Ky.  Law 
Rep.  1285,  and  authorities  cited.  The  court 
should  also  have  omitted  from  tbe  instruc- 
tions these  words,  which  we  have  placed  in 
Italics,  "And  the  said  Cooper  did  not  know 
thereof,  and  could  not  have  known  by  the 
exercise  of  ordinary  care."  Cooper  had  noth- 
ing to  do  with  the  engine.  His  sole  duty  was 
In  putting  up  the  Iron.  Tbe  engine  was  some 
80  feet  away  and  in  charge  of  the  engineer. 
Cooper  was  working  in  the  presence  of,  and 
under  the  direct  orders  of,  the  foreman.    The 


rale  la  that,  where  a  servant  Is  directed  to 
perform  the  labor  and  acts  in  performing  it 
under  the  immediate  orders  of  the  master, 
he  may  recover  for  defects  in  the  appliances 
or  machinery,  although  he  knew  of  the  dan- 
ger. If,  under  all  tbe  circumstances,  a  man 
of  ordinary  prudence  acting  with  such  pru- 
dence would  under  similar  conditions  have 
continued  In  the  same  work  under  tbe  same 
risk.  Ross  Paris  Co.  v.  Brown,  90  8.  W.  568, 
28  Ky.  Law  Rep.  818;  1.  0.  R.  R.  Co.  v. 
Keebler,  84  8,  W.  1167,  27  Ky.  Law  Rep.  306. 
In  handling  the  strut  the  engineer,  Parsons, 
and  Cooper  were  fellow  servants ;  one  was, 
by  means  of  the  steam  engine,  raising  the 
strut  while  the  other  was  helping  to  put  it 
In  position.  The  Oscar  Daniels  Company 
Is  not  liable  for  the  negligence  of  Parsons 
in  raising  the  strut,  although  Parsons  Is 
liable  to  Cooper's  estate  if  be  was  so  negli- 
gent The  case  of  Dana  v.  Blackburn,  90 
8.  W.  227,  28  Ky.  Law  Rep.  695,  is  conclusive 
on  this  point  See,  also,  Ryan  v.  McCuIIy,  123 
Mo.  688,  27  8.  W.  633;  Wood  v.  New  Bed- 
ford Coal  Company,  121  Mass.  252;  Clark 
County  Cement  Company  v.  Wright,  16  Ind. 
App.  680,  45  N.  B.  817.  If  it  was  Cooper's 
duty  under  his  employment  to  guide  tbe  strut 
and  he  negligently  failed  to  do  this  and  but 
for  this  negligence  on  his  part  the  injury 
would  not  have  occurred,  he  cannot  recover. 

On  another  trial  the  court  will  also  Instruct 
the  Jury  that  any  statement  made  by  Par- 
sons to  the  plaintiff,  Cooper,  may  be  consid- 
ered as  substantive  evidence  against  the  de- 
fendant Parsons  and  that  any  such  state- 
ment made  by  Parsons  to  Cooper  is  not  sub- 
stantive evidence  against  the  Oscar  Daniels 
Company,  and  may  be  considered  by  the  Jury 
aa  to  the  Oscar  Daniels  Company  only  for 
the  purpose  of  contradicting  the  testimony  of 
Parsons  as  a  witness.  On  another  trial  the 
court  will  instruct  tbe  Jury  as  above  Indi- 
cated. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


8TEINBER6EN  v.  MILLER  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1906.) 

1.  Faxse   Ivpbisonhert  —  Defenses  —  Judi- 
OIAI.  Pbocess. 

Under  Const  ((  139,  140,  establishing  in 
each  county  a  qaarterly  ooart  presided  over 
by  the  judge  of  the  county  courts,  and  estab- 
iishine  in  each  county  a  count?  court,  and  Ky. 
St  190.^,  S  1050,  providing  that  tbe  qaarterly 
court  shall  be  presided  over  by  tbe  county 
judge,  and  section  4354,  providing  a  fine  of 
SIO  against  any  one  obstructing  a  passway,  and 
Cr.  Code  Prac.  {  13,  subsecs.  5,  6,  conferring 
on  Judges  of  county  courts  the  same  jurisdic- 
tion as  justices'  courts  possess,  and  conferring 
on  Justices'  courts  jurisdiction  over  offenses,  the 
punishment  of  which  is  limited  to  a  fine  not 
exceeding  $100  or  imprisonment  not  exceeding 
50  days,  or  both,  one  charged  with  olMtructing 
a  passway  may  lie  tried  t)eiore  tbe  officer  hold- 
ing the  commission  of  county  judge,  and  it  la 
immaterial  whether  he  styles  himself  "judge 
of  the  county  court"  or  "judge  of  the  quarterly 
court,"  and  a  capias  issued  for  the  arrest  and 
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impriMiunent  of  Mcosed  on  his  failure  to  | 
•atUfy  tb«  Jodgment  of  conviction  rendered 
before  tbe  officer  holding  the  commission  of  ! 
couotT  Judge  in  proceedings  in  which  he  strles 
himxeU  aa  "Mndge  of  the  qnarterly  ooart  ia 
valid,  and  asorda  protection  to  those  arresting 
and  holding  accused  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  toL  23, 
Cent.  Dig.  False  Imprisonment,  if  32-42.] 

2.  Sauk— O  BOD  !<D8  or  Actio  !<. 

In  an  action  for  false  arrest  and  imprison- 
ment, the  burden  is  on  plaintiff  to  prove  that 
defendant  acted  both  maliciously,  and  without 
Iirobable  cause. 

\Ei.  Note.— For  cases  in  point,  see  vol.  23, 
Cent  Dig.  False  Imprisonment,  i  99.] 

8.  Sams— Pbobabic  Caubb— Pboof  of  Coh- 

VICTIOM. 

A  conviction  of  the  crime  charged  by  the 
prosecutor  shows  probable  cause  for  the  prose- 
cution, and  the  prosecutor  is  not  liable  for 
false  arrest  and  imprisonment  under  a  valid 
process  calling  for  the  arrest  and  imprisonment 
of  accnsed  for  failnre  to  satisfy  the  Judgment 
of  conviction. 

Appeal  from  Clrcalt  Court,  Taylor  County. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  Stelnbergen  against  I.  K. 
Miller  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

John  W.  Lewis  and  John  A.  Wolford.  for 
appellant  W.  0.  McCbord  and  John  T.  Moss, 
for  appellees. 

LASSINO,  J.  Appellant  sued  the  appel- 
lees, I.  K.  Miller  and  others.  In  the  Taylor 
circuit  court  to  recover  damages  of  tbem  for 
an  alleged  false  arrest  and  imprisonment  of 
appellant  procured  and  caused  by  appellees. 
Appellees  answered,  In  substance,  that  appel- 
lant had  obstructed  a  private  passway  used 
by  appellees;  that  they  were  advised  by 
the  county  attorney  to  make  affidavit  of  the 
facts  before  the  county  Judge  of  Taylor  coun- 
ty, and  take  out  a  warrant  before  him  for 
the  arrest  of  appellant;  that  I.  K.  Miller 
made  said  affidavit;  that  said  county  judge 
Issued  the  warrant;  that  appellant  was  ar- 
rested thereunder,  brought  before  the  county 
Judge,  tried  by  a  jury,  convicted  and  fined 
110  and  cost;  that  afterwards  a  capias  pro 
fine  was  Issued,  and  appellant  was  arrested 
and  Imprisoned  on  same.  A  certified  tran- 
script of  the  record  and  proceedings  under 
the  warrant  is  filed  with  and  made  a  part 
of  their  answer.  A  reply  was  filed  and  Is- 
sues Joined.  Appellant  Introduced  his  testi- 
mony, and,  at  the  conclusion  thereof,  judg- 
ment was  rendered  for  appellees  on  a  per- 
emptory Instruction  given  by  the  court 
From  that  Judgment  this  appeal  Is  taken. 

The  record  discloses  the  following  facts: 
That  I.  E.  Miller  In  bis  affidavit  charged 
appellant  with  obstructing  a  public  passway, 
and  the  warrant  charged  appellant  with  the 
offense  of  obstructing  a  public  passway.  And 
the  court  Instructed  the  Jury  that  if  they  be- 
lieved from  the  evidence  beyond  a  reason- 
able doubt,  that  the  passway  described  in 
the  warrant  was  used  by  the  traveling  pub- 
lic as  a  matter  of  right  for  a  period  of  15  years, 


or  longer.  In  practically  the  same  place,  and. 
If  they  further  bdleve  from  the  evideoce  be- 
yond a  reasonable  doubt,  that  the  defendant, 
Bteinbergen,   stopped   np   or  obstmcted  the 
said  passway,  as  set  oat  In  the  warrant,  tbejr 
ahoold  find  him  gnilty,  and  fix  his  punish- 
ment at  a  fine  of  $10.     Under  this  instruction 
and  the  proof  offered,  the  Jnry  returned  a 
verdict  fining  the  am>ellant  $10.    The  reconl 
does   not   disclose    the   fact   tliat   appdiant 
made  any  objection  to  the  Instmctlons  limit- 
ing the  amoont  at  the  fine  which  might  be  as- 
sessed against  blm  to  $10,  or  that  be  asked 
that  any  other  Instructions  be  gr^'t'en,  at  that 
the  Jury  be  Instmcted  to  fine  him  not  less 
than  $5  nor  more  than  $50.    The  record  fur- 
ther discloses  the  fact  that  all  of  the  pro- 
ceedings before  the  county  Judge  were  signed 
by   him   as  jfdge  of  the  Taylor  quarterlr 
court,  and  the  appellant  contends  that  while 
the  law  confers  Jurisdiction  upon  the  count; 
judge,   as  a   magistrate  to  try  and  impose 
penalties   for   minor   misdemeanors,  that  H' 
does  not  confer  upon  him  such  jurisdiction 
while  presiding  as  Judge  of  the  qnarteri; 
court,  and  for  this  reason  all  of  the  proceed- 
ings had  before  the  county  Judge,  sitting  as 
the  Judge  of  the  quarterly  court  during  the 
trial  of  appellant,  were  absolutely  null  and 
void,  and  that  the  capias  issued  by  him  on 
the  judgment  so  rendered  offered  no  protec- 
tion to  the  officers  execnting  same,  or  to 
those  who  aided,  encouraged,  or  assisted  him 
In  the  execution  of  the  same,  and  that  appel- 
lant, an  old  man,  was  arrested  for  one  of- 
fense, taken  before  a  tribunal  which  had  no 
right  or  authority  of  law  to  try  him  for  the 
offense  with  which  he  stood  charged,  and 
was  in  said  court  tried  and  convicted  for 
an  offense  other  than  that  with  which  he 
stood  charged.     And  afterwards,  at  the  in- 
stance of  appellees,  arrested  and  imprisoned 
under  a  capias  which  Issued  from  said  court 
on  said  void  judgment 

The  question  to  be  determined  In  this  case 
Is,  was  the  judgement  entered  against  ap- 
pellant a  void  judgment?  If  so,  the  proceed- 
ings had  thereunder  are  void,  and  the  officer 
who  executed  the  capias  pro  fine,  and  the  ap- 
pellees who  procur^  Its  execution,  are  af- 
forded no  protectlAn  by  it  On  the  other 
hand,  if  the  judgment  complained  of  Is  a 
valid  judgment,  appellant  cannot  complain 
of  appellees  for  procuring  his  arrest  and  im- 
prisonment in  satisfaction  of  said  judgment 

Section  139  of  the  Constitution  provides: 
"There  shall  be  established  in  each  county 
now  existing,  or  which  may  be  hereafter 
created  In  this  state,  a  court  to  be  styled  the 
quarterly  conrt,  the  jnri.>)dictIon  of  which 
shall  be  uniform  throughout  the  state,  and 
shall  be  regulated  by  a  general  law  and  nntil 
changed  shall  be  the  same  as  that  now  vested 
by  law  in  the  quarterly  courts  of  this  com- 
monwealth. The  judges  of  the  county  courts 
shall  be  the  judges  of  the  quarterly  courts." 
Section   140  of   the  Constitution  provides: 
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"Then  shall  be  established  In  each  county 
now  existing  or  which  may  be  hereafter  cre- 
ated In  this  state,  a  coart  to  be  styled  the  coun- 
ty court,  to  consist  of  a  Judge  who  shall  be  the 
conservator  of  the  peace,  and  shall  receive 
such  compensation  for  his  services  as  may 
be  prescribed  by  law."  These  two  sections 
of  the  Constitution  establishing  the  quarter- 
ly court  and  county  court  provide  that  the 
same  Individual  shall  preside  as  Judge  over 
each  of  said  courts.  And  the  Legislature 
In  conferring  civil  and  criminal  Jurisdiction 
upon  these  courts  used  the  names  "Judge  of 
the  county  court"  or  "Judge  of  the  quarterly 
court"  indiscriminately.  Section  1050,  Ky. 
St.  1903,  provides  that  the  quarterly  court 
shall  be  presided  over  by  the  county  Judge, 
and  that  the  quarterly  court  shall  be  held  on 
such  days  as  the  county  Judge  may  fix.  And 
sections  4340,  4342  provide  for  the  punish- 
ment of  certain  violations  of  law  named 
therein  by  a  .warrant  before  the  quarterly 
«ourt  Section  4354  provides  a  fine  of  |10 
shall  be  Imposed  against  any  one  who  ob- 
structs a  passway ;  the  amount  to  be  recov- 
«red  by  warrant  in  the  name  of  the  common- 
wealth. Cr.  Code  Prac.  {  13,  subsec.  6,  pro- 
Tides  that:  "Judges  of  county  courts  shall 
have  the  same  original  criminal  Jurisdiction  as 
Justices'  courts."  By  subsection  5  of  section 
13,  it  Is  provided  that :  "Justices'  courts  shall 
tave  Jurisdiction  concurrent  with  city  or 
police  courts,  but  exclusive  of  clruclt  courts 
(except  of  indictments  In  the  circuit  court 
against  surveyors  of  public  roads),  of  prose- 
cutions for  offenses  the  punishment  of  which 
is  limited  to  a  flue  not  exceeding  ten  dollars, 
and  concurrent  Jurisdiction  with  the  circuit 
'Courts  in  prosecutions  for  offenses  the  punish- 
ment of  which  Is  limited  to  a  fine  not  ez- 
-ceedlng  one  hundred  dollars,  or  Imprison- 
ment not  exceeding  fifty  days,  or  both  such 
fines  and  Imprisonment" 

Under  the  Constitution,  the  Individual 
holding  the  office  of  county  Judge  is  em- 
powered to  hold  two  courts,  and  only  two— 
the  county  court  and  the  quarterly  court. 
It  is  not  contended  by  appellant  that  the 
county  Judge  did  not  have  Jurisdiction  to 
try  him  for  the  offense  with  which  he  stood 
charged,  but  he  makes  his  objection  because 
-of  the  fact  that  the  Judge  signed  his  name 
to  the  warrant,  and  to  the  record  of  the 
proceedings  had  in  his  court,  as  judge  of 
the  Taylor  quarterly  court  But  It  will  be 
observed  that.  In  conferring  Jurisdiction  In 
misdemeanor  cases,  the  Jurisdiction  was  not 
given  to  the  county  court,  or  to  the  quarter- 
ly court,  but  the  Jurisdiction  Is  conferred 
on  the  county  Judge,  the  officer,  rather  than 
to  the  court  over  which  he  presides.  And 
as  this  same  officer  is  authorized  to  hold  two 
courts,  and  only  two  courts,  he  must  exercise 
his  jurisdiction,  when  exercised  at  all,  while 
sitting  as  Judge  of  one  or  the  other  of  these 
courts.  And  it  is  wholly  Immaterial  to 
■either  the  commonwealth  or  the  accused  In 
the  trial  of  misdemeanor  cases,  whether  he 


styled  himself  "Judge  of  the  county  court" 
or  "Judge  of  the  quarterly  court"  or  sim- 
ply county  Judge,  so  long  as  the  one  char- 
ged with  the  misdemeanor  Is  tried  before 
the  officer  holding  the  commission  as  coun- 
ty Judge  and  the  punishment  of  the  of- 
fense with  which  he  Is  charged  does  not 
exceed  a  fine  of  $100,  or  Imprisonment  for 
BO  days,  or  both.  The  requirements  of  the 
law  have  been  fully  compiled  with,  and  the ' 
proceeding  is  regular  and  In  accordance  with 
the  provisions  of  the  Constitution  and  stat- 
utes enacted  thereunder.  We  are  therefore 
of  opinion  that  the  prosecution  In  the  case 
complained  of  was  conducted  In  the  manner 
and  form  as  the  law  directs,  and  that  the 
Judgment  rendered  therein  on  the  verdict 
of  the  Jury  was  a  good  and  valid  Judgment, 
and  as  binding  upon  defendant  as  though  the 
proceedings  had  been  In  the  name  of  the 
county  Judge  alone,  without  designating 
either  of  the  courts.  The  Judgment  being 
regular  and  binding  upon  appellant,  and  he 
falling  to  satisfy  same,  the  capias  Issued 
and  appellant's  arrest  and  Incarceration  In 
the  county  Jail  was  under  and  by  virtue  of 
this  capias.  The  trial  and  conviction  of  ap- 
pellant for  the  offense  with  which  be  was 
charged  In  the  warrant,  which  was  procured 
on  the  affidavit  of  I.  K.  Miller,  Is  the  best 
evidence  that,  in  making  the  affidavit  as 
he  ^d,  the  said  I.  K.  Miller  had  probable 
cause  to  make  the  charge  therein  contained, 
and  the  trial  court,  on  the  presentation  of 
these  facts,  instructed  the  Jury  to  find  for 
ai^ellees. 

In  the  case  of  Tandy  ▼.  Rlley,  80  S.  W. 
776,  26  Ky.  Law  Rep.  98,  where  one  charged 
with  mallclons  prosecution  had  laid  all  the 
fftcts  upon  which  he  based  his  prosecution 
before  a  competent  attorney,  and  acted  upon 
the  advice  of  his  attorney,  that  such  prose- 
cution was  legal,  and  he  acted  In  good  faith 
upon  this  advice,  this  court  held  It  to  be 
a  complete  defense  to  the  action  against 
blm,  although  defendant  In  that  prosecution 
was  acquitted,  nevertheless,  he  having  acted 
upon  the  advice  of  a  competent  lawyer,  this 
court  said  that  he  had  probable  canse  to 
Institute  the  prosecution  which  he  did.  In 
order  to  maintain  an  action  for  false  arrest 
and  Imprisonment,  or  malicious  prosecution, 
the  burden  Is  upon  plaintiff  to  show  that 
the  defendant  acted  both  maliciously  and 
without  probable  cause.  In  the  case  before 
us,  appellees  bad  good  grounds  upon  which 
to  base  the  charge  made  against  appellant 
by  the  affidavit  filed  by  I.  K.  Miller  and  his 
conviction  before  a  Jury  Is  a  complete  refuta- 
tion of  the  charge  that  he  acted  without 
probable  cause.  Appellant  having  failed  to 
show  that  appellees  acted  without  probable 
cause  In  securing  his  arrest,  trial,  con- 
viction and  imprisonment,  the  trial  Judge 
properly  instructed  the  Jury  to  find  for  ap- 
pellees. 

The  Judgment  is  affirmed.  - 
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ADAMS   EXPRESS   GO.    ▼.    COMMON- 
WEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  16,  1906.) 

1.  INTOXICATIRO  Li<}tJOB»— Violation  ofP«o- 
BiBiTioif  Law— BxPBEss  Gomparizs. 

Where  liqnor  ia  shipped  from  withoat  the 
state  by  anknown  persons,  through  an  express 
company,  to  one  in  the  state  who  has  not  or- 
dered it,  and  dbes  not  know  who  sent  it,  bat 
who,  on  being  informed  that  it  is  in  the  express 
oifice  ready  to  be  delivered  to  him  on  payment 
of  charge^  makes  the  payment  and  receives  the 
paclcage,  the  company  which  thereupon  forwards 
the  money,  less  commissions  to  the  sellers,  is 
gnilty  of  violation  of  the  prohibition  law. 

[Bd.  Note.— For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  ||  159-161.] 

2.  SaUB— LOCAI,   ARD    OCRERAL    PSOHIBITIOR 

Laws. 

AcU  1883-84,  vol.  2.  p.  70,  c.  843,  prohibit- 
ing the  sale  of  intoxicating  liquors  in  certain 
counties,  is  in  force,  except  as  modified  by  the 
general  prohibition  ^statute  of  1894. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  ofDdaily  reported." 

The  Adams  Express  Company  was  convict- 
ed of  Tlolating  the  prohibition  law,  and  ap- 
peals.   Affirmed. 

Lawrence  Maxwell,  Jr.,  W.  L.  Brown, 
Joseph  8.  Oraydon,  and  Walter  S.  Harkins, 
for  appellant  N.  B.  Hays,  Atty.  Gen.,  and 
Cbas.  H.  Morris,  for  the  Commonwealth. 

BARKER,  J.  The  Adams  Express  Com- 
pany was  indicted  by  the  fdund  jury  of 
Pike  county,  Ky.,  charged  with  the  offense 
of  selling  spirituous  liquor  contrary  to  the 
prohibition  law.  The  evidence  shows  that 
a  gallon  of  whisky  was  shipped  by  imknown 
vendors,  throuj^  the  Adams  Express  Com- 
pany, O.  O.  D.,  to  John  Parson,  at  Plkevllle. 
Parson  did  not  order  the  liquor,  nor  did  be 
know  who  sent  it  to  him;  but,  having  been 
Informed  that  it  was  In  the  express  office 
ready  to  be  delivered  to  him  upon  payment 
of  $3.80  charges,  he  made  the  payment  and 
received  the  package.  The  purchase  price, 
less  commission,  was  forwarded  to  the  vend- 
ors In  Cincinnati.  A  trial  resulted  In  the 
defendant  being  fined  $100,  of  which  it  com- 
plains. The  facts  as  to  the  sale  bring  the 
case  within  the  principle  announced  by  us 
In  Adams  Express  Company  v.  Common- 
wealth, 92  8.  W.  932,  29  Ky.  Law  Rep.  224, 
and  to  that  extent  It  must  be  controlled  by 
that  case. 

But,  In  addition  to  the  questions  arising 
In  the  case  cited,  the  appellant  complains 
that  the  evidence  did  not  clearly  establish 
that  prohibition  had  been  adopted  In  the 
district  In  which  the  delivery  of  the  whisky 
was  made.  Without  stopping  to  examine 
this  contention  with  particularity,  although 
we  are  Inclined  to  disagree  to  it.  It  is  suffi- 
cient to  say  that  the  sale  of  liquor  Is  pro- 
hibited in  Pike  county  by  an  act  of  the  Legis- 
lature entitled  "An  act  to  prohibit  the  sale 
of  Intoxicating  liquor  in  the  counties  of 
Pike,  Letcher  and  Martin,"  approved  April 
17,  1884  (Acts  1883-84,  vol.  2,  p.  70,  c.  843). 
This  act  is  now  In  full  force  and  effect,  ex- 


cept as  modified  by  fbe  general  prohlbltioB 
statute  of  1894.  Crigler  v.  Commonwealth, 
87  S.  W.  276.  27  Ky.  Law  Rep.  918;  Lock* 
V.  Commonwealth,  74  8.  W.  658,  25  Ky.  Law- 
Rep.  76. 
Judgment  affirmed. 


SHEPHERD  V.  GAMBILH 

(Gonrt  of  Appeals  of  Kentucky.    Oct.  30,  1906.) 

L  iRjiTRcnoR — ^BoNn — Liabtlitt. 

Where  defendant  by  the  issuance  of  an  io- 
Jnnetion  restraining  plaintiff  from  teaching  a 
certain  school  and  from  interfering  with  defend- 
ant in  teaching  it,  wrongfully  kept  plaintiff  from 
teaching  the  school  and  receiving  the  money  ap- 
portioned to  the  school  district  by  the  state, 
plaintiff  was  entitled  to  recover  the  damages  sns- 
tained  on  the  injunction  bond,  though  defendant, 
because  of  the  invalidity  of  his  employment  re- 
ceived nothing  for  his  services  in  teaching  ths 
schooL 
2L  SaJO— BfXABITBK  OF  DAICAGEB. 

Where  plaintiff  was  dnirived  of  tlie  right 
to  teach  a  school  by  an  injunction  wrongfully 
obtained  by  defendant  the  measure  of  plaintiff's 
damages,  in  an  action  on  the  injunction  bond, 
was  not  the  money  apportioned  to  the  district 
by  the  state,  which  plaintiff  would  have  received 
if  he  had  taught  school,  but  the  difference  be- 
tween what  he  would  have  received  if  he  had 
carried  out  his  contract,  and  what  he  in  fact 
made,  or  could  have  made  by  ordinary  diligmce 
from  other  employment 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  S(  586-59a] 

3.  Master  ARn  Sebvant— Cortbaot  or  Ex- 

PLOTICENT— BBEACn— DAKAOES. 

Where  plaintiff  was  wrongfully  deprived  of 
the  right  to  perform  a  contract  for  his  services, 
the  burden  was  on  him  in  order  to  recover  more 
than  nominal  damages,  both  to  allege  and  prove 
that,  after  reasonable  effort  he  failed  to  find 
employment  or,  finding  it  was  not  paid  as  much 
as  he  would  have  received  for  like  services  un- 
der the  contract 

4.  iNJUNcnoR  —  Bond— Dahaoks— Elxiient» 
— Attobnbt's  Fee. 

Where  an  injunction  is  the  relief  sought 
in  an  action  and  in  fact  gives  the  relief  if  sus- 
tained, an  attorney's  fee  cannot  be  recovered  la 
an  action  on  the  bond. 

[Ed.  Note.— For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  I  597.] 

5.  APPEAI/— REMANB — AlCXRDUERT   OF   PLEAD- 

iNoa. 

Where  plaintiff's  petition  was  sufficient  onh^ 
for  the  recovery  of  nominal  damages,  plaintiSr 
on  remand  after  reversal  of  a  judgment  for  de- 
fendant might  have  leave  to  amend. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  JS  4677-4683.] 

Appeal  from  Circuit  Court,  Breathitt  Coun- 
ty. 

"Not  to  be  ofBeially  reported." 

Action  by  Green  Shepherd  against  Charles 
GambUl.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

J.  J.  C.  Bach  and  Kelly  Kasb.  for  appel- 
lant   O.  H.  Pollard,  for  appellee. 

HOB  SON,  C.  J.  In  July,  1902,  appellant 
Shepherd  and  appellee  Gamblll  each  claimed 
to  be  the  regularly  employed  teacher  of  com- 
mon school  district  No.  13,  in  Breathitt  coun- 
ty.   Gamblll  brought  suit  against  Shepherd 
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enjoining  him  from  teaching  the  school,  or 
interfering  with  Gamblll  in  teacIilDg  it,  and, 
while  the  injunction  was  in  force,  Gamblll 
went  on  and  taught  the  school.  Shepherd 
appealed  from  the  Judgment  In  that  case  to 
this  court  where  the  Judgment  was  reversed. 
The  court  concluded  its  opinion  with  these 
words:  "The  court  is  of  opinion  that  the 
Judgment  requiring  the  county  superintend* 
ent  to  pay  the  public  fond  appropriated  to 
this  district  to  appellee  was  error.  Nor 
would  it  have  been  right  to  have  adjudged  it 
to  appellant,  because  be  did  not  teach  the 
school.  His  remedy  is  upon  the  injunction 
bond,  as  is  that  of  the  county  superintend- 
ent, if  anything  has  been  paid  to  appellee 
under  his  contract  and  the  Judgment  of  the 
court."  Shepherd  v.  Gamblll,  75  S.  W.  223, 
28  Ky.  liiaw  Rep.  333.  After  the  determina- 
tion of  that  case  Shepherd  brought  this  suit 
upon  the  Injunction  bond,  alleging  the  facts 
above  stated,  and  that,  by  reason  of  the  or- 
der of  iDjnnctioD,  he  was  prevented  from 
teaching  the  school  and  receiving  the  amount 
of  money  apportioned  to  the  district  by  the 
state,  $246.34;  that  by  his  contract  of  em- 
ployment with  the  trustees  of  the  district 
he  was  to  receive  this  sum  for  bis  services ; 
that  be  had  been  forced  to  employ  an  attor- 
ney to  represent  him  In  the  former  action, 
and  that  be  had  paid  his  attorney  f  100  for 
his  services,  which  was  a  reasonable  fee. 
The  court  having  sustained  a  demurrer  to  bis 
petition,  he  filed  an  amended  petition  In 
which  he  alleged  that,  by  reason  of  the  In- 
junction, he  was  prevented  from  teaching  the 
school  or  from  drawing  or  receiving  the  mon- 
ey apportioned  to  the  district,  and  had  been 
damaged  In  the  sum  of  f246.84,  no  part  of 
which  had  been  paid.  The  court  sustained  a 
demurrer  to  the  petition  as  amended,  and  the 
plaintiff  appeals. 

It  Is  Insisted  that  the  demurrer  was  prop- 
erly sustained  because  the  petition  fails  to  al- 
lege that  any  sum  had  been  paid  Gamblll  out 
of  the  public  fund.  It  is  said  that  Gamblll 
taught  the  school  In  good  faith ;  that  he  has 
received  nothing  for  his  labor,  and  that  It 
would  be  manifestly  unjust  to  Impose  npon 
him  the  additional  penalty  of  having  to  ac- 
count for  money  he  has  not'  received.  The 
county  superintendent  had  no  authority  to 
pay  Gamblll  the  school  money  because,  as 
held  on  the  former  appeal,  Gamblll  was 
never  employed  to  teach  the  school.  He  had 
DO  authority  to  pay  it  to  Shepherd  because 
Shepherd  In  fact  did  not  teach  the  school. 
Shepherd's  cause  of  action  against  Gamblll  on 
the  injunction  bond  does  not  rest  npon  the 
ground  that  Gamblll  has  received  money  that 
Shepherd  was  entitled  to.  It  rests  npon  the 
ground  that  Gamblll  by  injunction  prevented 
Shepherd  from  teaching  the  school  and  earn- 
ing the  money  apportioned  to  it  Shepherd 
lost  by  reason  of  the  injunction  his  employ- 
ment to  teach  the  school.  It  is  entirely  im- 
material that  Gamblll  did  not  make  anything 
out  of  the  school  or  out  of  the  injunction. 
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The  liability  npon  the  Injunction  bond  Is  for 
what  Shepherd  lost  by  reason  of  the  injunc- 
tion. Shepherd  is  not  entitled  to  recover  on 
the  injunction  bond  the  amount  of  money  ap- 
portioned to  the  district  by  the  state,  for  this 
is  what  he  would  have  received  If  he  bad 
taught  the  school,  and  be  did  not  teach  the 
school.  Where  an  employment  Is  lost  the 
measure  of  recovery  Is  what  the  plaintiff 
would  have  received  If  he  had  carried  out  his 
contract  less  what  be  in  fact  made  during 
the  time  or,  by  ordinary  diligence,  could  have 
made.  In  cases  of  this  kind,  In  order  to  re- 
cover more  than  nominal  damages,  the  burden 
is  on  the  plaintiff  to  both  allege  and  prove 
that,  after  reasonable  effort,  he  failed  to  find 
employment,  or  finding  It  was  not  paid  as 
mnch  as  he  would  have  received  for  like  serv- 
ices under  the  contract.  Lewis  v.  Scott,  96 
Ky.  484,  26  8.  W.  192,  44  Am.  St  Rep.  251 ; 
Dufilcy  V.  Brennan,  10  Ky.  Ijaw  Rep.  687; 
Hill  V.  Hager,  7  Ky.  Law  Rep.  519.  Where 
the  Injunction  Is  the  relief  sought  in  the  ac- 
tion and  In  fact  gives  the  relief,  if  sustained, 
an  attorney's  fee  cannot  be  recovered.  (Ty- 
ler V.  Hamilton,  108  Ky.  120,  56  S.  W.  920, 
and  cases  cited.)  In  the  case  at  bar  the  in- 
junction was  the  relief  sought  In  the  action, 
and  no  attorney's  fee  can  therefore  be  re- 
covered upon  the  Injunction  bond.  As  there 
was  no  allegation  in  the  petition  that  the 
plaintiff  after  reasonable  efforts  remained 
out  of  employment  or  was  unable  by  reason- 
able efforts  to  make  during  the  term  as  much 
as  be  would  have  earned  if  he  had  taught  the 
school,  the  petition  warranted  the  recovery 
of  only  nominal  damages,  but  to  this  extent 
It  was  suflSclent  On  the  return  of  the  case 
the  plaintiff  may  have  leave  to  amend  his  pe- 
tition. 

Judgmfflit  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


WHALIN  V.  BAILEY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1906.) 

1.  Wills  —  CJoNOTRuonoR— Estates  Obeati!d 
—Defeasible  Feb. 

A  testator  gave  his  farm,  containing  150 
acres,  to  bis  sons  J.,  N.,  and  S. ;  T.  to  have  50 
acres  "where  he  now  Uvea  to  include  his  home 
and  improvements,"  and  N.  and  S.  to  have  the 
remaining  100  acres — "all  to  use  said  laud  for 
their  use  and  benefit."  and  provided  that  If 
either  of  the  sons  died  vitbout  heirs  their  in- 
terest should  go  to  the  surviving  sons.  Held, 
that  each  son  took  an  estate  in  fee  subject  to  be 
defeated  on  his  dying  without  Issue. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49. 
Cent  Dig.  Wills,  f|  1354,  1355.] 

2.  ASSIONUENTS  FOB  BKREITT  OF  ObEDITOBS— 

Corvetance  to  Tbusteb  FOB  Benefit  of 
OBEorroBB— TrrLB  Acquired  by  Tbvstke. 
A  devisee  in  a  will,  creating  an  estate  in 
fee  subject  to  be  defeated  on  the  devisee  dying 
without  issue,  died,  leaving  a  son.  Before  his 
death  he  conveyed  all  of  his  property  to  a  trus- 
tee for  his  creditors.  Held,  that  the  title  to  the 
property  devised  passed  to  the  trustee  subject 
to  the  condition  of  the  trust. 

Appeal  from  Circuit  Court,  Harrison  Goun- 
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A^-Mi  !>«•.«*:««.  Ii-.»«(l  m»iiM  aa£  tUarj 
tt:i4if.  iivrn***,  tubd  '.-i-wi.  tor  tt*  «»atr«e*- 
OfU  'A  •  «....    FrMM  •  jvJtpiMKt  for  tb*  lai' 

W.  IL  U*r4.u,  1'jT  ui^iaiA.  Hmrrj  BaJler, 
IXiiM  l>arMa,  «a«  w.  T,  tmOtrtf,  Urn  ap- 

ffUKAB,  i.  The  <iiMstV»  pKMBtcd  ia 
tV.n  •■»»*  la:  Wbat  «*ut«  did  Kcvton  Javer 
wt««lin  ttk«  ia  tb*  land  derteed  to  fain  br 
t)t<r  will  of  bis  fatbcr?  Tbat  {Mtt  of  the  wUl 
up  f<^  <»iMtni«tloo  OB  tbia  poist  reada  aa 
tolUfWu:  '^o  my  Uire*  ar/ns.  John  WillUia 
Whalln.  K<;wt  Jaajwr  Wbalin  and  8<rioiDOB 
TTMMoaa  Whalln,  I  be<ja«atb  my  farm  on 
mliU±  I  now  raabte,  oonuinlnc  one  tinndred 
and  firtr  a^rca,  John  Whalln  to  hare  fifty 
a'TMt  wb«re  b«  now  Urea,  to  Indode  bia 
b</ij«M  and  imiirorevaenU,  and  Newt  Jaaper 
Whalln  and  Holomon  Tbonuia  Wbalin  to  have 
di«  nrrnahilnc  one  hundred  acrea.  all  to  nae 
•aid  land  for  tb<!)r  Dae  and  benefit,  and  I  far- 
ther atlpatoto  to  the  beqoeat  of  my  real  eaUte 
tbat  If  either  of  my  aona  die  witbont  beira 
ttien  their  Intereat  In  aald  land  to  ko  to  my 
■orvlTlng  aona  or  aon  nnto  the  laat  remaining 
one  or  their  belra."  It  la  Inalated  by  appel- 
lant Ibnt  Newt.  Jaaper  Whalln  took  a  life 
<iitNt('  with  remainder  to  bis  iaane,  falling 
which,  to  bla  brother*  and  their  laaue.  The 
court  la  of  oiilnlon  tbat  each  of  the  aona 
named  took  a  defeaalble  fee  In  the  land  de- 
vlaed  to  talm.  The  contlngeocy  upon  wblcb 
tlio  fee  waa  to  be  defeated  U  dying  witbont 
laaue.  If,  then,  be  bad  iaane  llrlng  at  bla 
death,  the  nvtmt  upon  wblcb  bla  fee  waa  to  be 
defeated  did  not  tranaplre,  and  It  waa  conse- 
<lHOiitly  not  dofeated. 

Newt.  Jaapor  Whalln  died  leaving  a  aon. 
Ilofore  bla  dontb,  he  had  conveyed  all  of  bia 
property  to  a  truateo  for  hla  creditora.  We 
iiro  of  opinion  that  the  fee-almple  title  vested 
in  Ilia  tniat<>«,  aiibject  to  the  condition  of  the 
triiNt  IIinmI  v.  DnwKon,  08  Ky.  28S,  33  8.  W. 
7B;  (Villlna  v.  Thompson,  48  8.  W.  227, 10  Ky. 
Law  Itop.  1104;  Doraey'a  Committee  v.  Mad- 
dox,  1US  Ky.  2R3,  44  B.  W.  082;  Grozler  v. 
(lundnll,  SB  8.  W.  D40,  18  Ky.  Law  Rep.  116; 
Harper  y.  Datrd,  80  8.  W.  688,  18  Ky.  Law 
nop.  110. 

Judgment  affirmed. 


2.  8, 


ity  ta-  15  Ttmim. 

to   tbe  otate.   aad  ta  tke 

haj^.-A^riB^    HtU,   that 

titMd  to  a  cnBHaMB  tf  5  pa  aa 

come  cbtittttt  aad  dafewaed  ^ 


[Ed.  NotcL— Far  tawm  mmmmL 
Cent.  V:g.  Traata,  H  445-QBL] 

Appeal  fioB  Cbcait  Oont. . 


WIIiDER  V.  HAST  et  aL 
(Court  of  AppMis  of  Kentucky.   Oct  81, 1806.) 

1.  Tatiara— Tbubtbkb— KuPLOTta  Bkbtiobs. 

TmttAtor  appolntMl  accountant  aa  trustee  to 
roanaa*  bis  estate,  with  full  power  and  author- 
Ity  to  smnloy  attornoys  In  fact  or  at  law,  agents, 
and  eniployt^s,  Inrlualng  a  certain  trust  com- 
IMkny,  to  r<>meve  tbs  sams  and  appoint  and  em- 
ploy others  at  ber  discretion,  etr.  Held,  that 
th»  tniHti's  waa  not  required  to  pay  the  cost  of 
the  servlt-os  of  such  eroployte  out  of  her  com- 
missions, but  that  auch  ex|tense  should  be  net 
from  the  income  of  the  estate. 

[Kd.  Note.-iror  casw  in  point,  aee  vol.  47, 
Osnt.  XJig.  Truats.  |  32aj 


"Not  to  be  oiBeiaJly 
Jodldal  aeooanting  at  Bdith  T. 
'  tmatee  of  tbe  estate  of  J.  B.  Wilder,  drrrawd 
'  in  wfal«di  BmiBa  Haat  aad  otben  filed  o^ec- 
I  ttona.   rram  an  order  lIzbiK  tbe  t 
miaslons  at  an  anioaiit  lean  ttea  the  i 
manded,  abe  appeals    Bcfrened  and  > 
ed. 

W.   O.    Harria,    for    appellant.    Fetv  * 
Newcomb,  for  ajqielleea. 

O'BBAB,  J.  Tbia  caae  bnvtrfved  tbe  de- 
termination of  appellant's  commission  aa  tma- 
tee under  tiie  wUl  of  J.  B.  WUda.  The  Judg- 
ment appealed  from  allowed  her  4  pK  cent 
on  the  income  of  tbe  tmat  estote,  and  di- 
rected tbat  her  future  compenaatloD  abonld 
be  6  per  cent,  "out  of  which  she  must  pay 
tbe  aervicea  of  her  agent  the  LoniavUle  Trust 
Company."  Her  contention  ia  that  she  abonld 
be  allowed  a  commiaalon  of  6  per  cent  dear 
of  all  neceeaary  and  proper  expenses.  Tbe 
estate  of  J.  B.  Wilder,  which  waa  commit- 
ted by  bla  will  to  appellant  who  waa  bis 
daughter-in-law,  comprises  something  over 
$600,000.  Much  of  it  Is  Improved  real  estate  bi 
tbe  city  of  LoaisvUle,  while  a  large  part  of  It 
consists  of  stocks  and  bonds  and  similar  in- 
vestments. Some  of  it  is  real  estate  in  Kan- 
aaa  and  farm  landa  in  Kentucky.  The  testa- 
tor, J.  B.  Wilder,  died  In  1888.  Appellant 
was  made  a  trustee  under  the  will  to  manage 
the  trust  estate,  "with  fnll  power  and  antbor- 
Ity  In  her  to  appoint  and  employ  attorneys  in 
fact  or  at  law,  agents  and  employes,  includ- 
ing tbe  Louisville  Safety  Vault  &  Trust  Com- 
pany, and*  to  remove  the  same  and  appoint 
and  employ  otbera  at  her  discretion,  and  to 
rent  or  lease  real  estate,  and  to  collect  all 
dues  coming  to  my  estate  or  appertaining  to 
said  trust  and  to  sell  and  convey  and  re- 
invest proceeds  of  any  unimproved  real  estate 
I  may  own  at  my  death,  including  the  lot  on 
the  East  aide  of  Fourth  street  between  Chest- 
nut and  Broadway  streets,"  etc  Tbe  testator 
bad  but  two  children,  both  of  wbran  died  In 
bis  lifetime  Appellant  waa  tbe  widow  of 
testator's  only  son.  and  at  tbe  time  of  tes- 
tator'a  death  had  a  family  of  small  cfaUdren. 
Tba  children  of  tbe  deceased  dan^ter  at  tbe 
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estate     was  placed  In  trust  by  the  will,  to 
continue  during  the  lifetime  of  the  benefici- 
aries named,  to  be  managed  in  their  behalf 
by  the  trustee,  the  Income  to  be  apolled  for 
tbelr  use  and  paid  over  to  them,  subject  to 
certain  devises  as  provided  In  the  will.    For 
15  years  after  the  qualification  of  appellant 
as  tmstee,  which  by  the  will  she  was  per- 
mitted to  do  without  bond,  she  has  man> 
aged  this  trust  estate  with  marked  ability 
and  success.    Biennially  she  made  settlements 
with  the  county  court  of  Jefferson  county. 
All  the  beneficiaries,  except  two  of  her  chil- 
dren, are  more  than  21  years  old,  and  have 
been  for  some  years.    They  were  present  in 
person,   or  by  attorney,  when  the  various 
settlements  were  made.     In  each  of  these 
settlements  she  was  aJlowed  6  per  cent  com- 
mission on  the  Income  of  the  trust    In  ad- 
dition, she  was  allowed  and  had  paid  the 
sum  of  |60  a  month  to  a  bookkeeper  and 
agent  who  assisted  her  in  many  details  in 
the  management  of  the  estate.    The  services 
of  the  bookkee];>er  were  necessary,  and  the 
compensation  paid  him  was  moderate  enough. 
It  U  rare  that  a  record  involving  an  ex- 
tended management  of  such  an  estate  pre- 
sents such  a  clean  and  successful  history  as 
does  this  ona    It  lias  been  conducted  tlirough 
one  great  panic,  and  has  sufTered  from  three 
disastrous  fires.    It  has  involved  numerous 
transactions  with  tenants  and  builders.    Tet 
it  is  not  shown,  nor  is  it  claimed,  that  the  es- 
tate has  lost  a  dollar  In  the  whole  period 
covered  by  the  trust  by  mismanagement  neg- 
ligence, or  even  an  erroneous  exercise  of  Judg- 
ment   The  last  biennial  settlement  was  not 
made  at  the  time  it  was  due.    This  is  ac- 
counted for  by  the  serious  Illness  of  the  trus- 
tee, and  the  concurring  illness  of  her  son-in- 
law  and  other  members  of  the  family,  and 
by  the  death  of  the  son  of  her  bookkeeper  and 
agmt    In  the  midst  of  these  troubles  they 
let  the  period  of  settlement  run  by,  but  when 
the  settlement  was  made,  as  it  was  subse- 
quently,   everything  was   shown    up   to   the 
satisfaction  of  all  concerned.    At  least  there 
la  no  I^al  ground  of  complaint    Under  these 
drcumstances  we  are  of  opinion  that  the 
trustee  should  have  been  allowed  the  cus- 
tomary commission  of  6  per  cent  on  the  dis- 
bursements.   The  disbursements  were  about 
$30,000  per  annum.    She   should  also   have 
been  allowed  the  exi>enses  incurred  by  her 
tn  the  management  of  the  trust  Including  the 
Borvlces  of  the  bookkeeper  and  agent  who 
looked  after  many  of  tb«  details  of  collect- 
ing rents,  making  repairs,  and  such.     This 
waa  clearly  contemplated   by  the  testator, 
who  created  the  trust  and  directed  how  it 
should  be  discharged.    When  he  authorized 
the  trustee  to  employ  agents,  appoint  attor- 
neys in  fact  and  attorneys  at  law,  and  to 
anploy  a  trust  company  to  assist  In  the  man- 


more  than  the  commission  ordinarily  allowed 
to  the  trustee,  should  t>e  paid  by  the  trustee 
out  of  her  commission.  In  addition  to  the 
special  confidence  placed  by  the  testator  in 
the  trustee,  in  her  ability  and  Integrity,  and 
In  her  interest  In  the  welfare  of  the  cestui 
que  trust,  he  evidently  contemplated  that  by 
the  commissions  which  would  be  allowed  to 
her  a  source  of  snstoiance  would  be  added  to 
the  annuity,  comparatively  small,  which  he 
had  given  to  her  by  his  will. 

The  learned  chancellor  who  tried  ttils  case, 
in  a  written  opinion  filed,  pays  a  high  and 
deserved  tribute  to  the  faithfulness  and  sldli 
of  the  trustee  and  of  her  agent  in  the  man- 
agement of  the  trust  He  seems  to  have  re- 
garded that  the  straight  commission  of  6 
per  cent  upon  the  Income  would  not  have 
been  more  than  a  Just  and  reasonable  com- 
pensation to  her  under  the  circumstances, 
and  he  would  have  allowed  it  to  her,  but 
for  what  he  regarded  was  a  constraint  placed 
upon  his  Judicial  discretion  by  the  opinion 
of  this  court  In  Btanberry  v.  Robinson,  27 
8.  W.  973,  16  Ky.  Law  Bep.  810.  In  that 
case,  an  estate  of  $213,824.28,  $210,000  of  It 
was  In  tjonds,  stocks,  and  such  choses  which 
the  administrator  turned  over  in  specie  to 
the  heirs  of  the  decedent  The  administrator 
was  allowed  6  per  cent  of  the  total  estate  as 
commission.  This  court  held,  very  proper- 
ly, that  the  allowance  was  exorbitant  But 
there  Is  a  marked  difference  between  the 
two  cases.  Here  Is  an  active,  continuing  trust, 
requiring  the  exercise  of  skill  and  Judg- 
ment, imposing  a  very  large  responsibility 
of  a  high  order.  It  was  something  more 
than  the  mere  collection  of  rents  as  a  real 
estate  agent  or  the  making  of  repairs.  While 
the  statute  fixes  the  commission  of  adminis- 
trators, executors,  and  guardians.  It  does  not 
fix  the  commission  of  trustees  of  express 
trusts.  Ordinarily,  where  the  duties  to  be 
discharged  are  the  same,  the  rate  fixed  by 
the  statute  as  compensation  to  adminis- 
trators and  executors  is  regarded  as  a  fair 
criterion  to  measure  the  value  of  similar 
services  rendered  by  the  trustee,  but  It  is 
not  always  necessarily  so. 

Some  stress  was  also  laid  by  the  chancel- 
lor upon  the  fact  that  it  is  customary  for 
trust  companies  in  the  city  of  Louisville  to 
charge  only  5  per  cent  commission  upon  the 
income  of  trust  estates  being  administered 
by  them,  and  that  this  commission  includes 
bookkeeping  and  the  services  of  agents,  etc. 
This  fact  was  probably  well  known  to  the 
testator  when  he  wrote  his  will.  The  fact 
that  he  expressly  provided  for  the  employ- 
ment of  a  trust  company  as  assistant  of  the 
trustee  nominated  by  him  Indicates  to  our 
minds  that  he  contemplated  that  the  trust 
estate  should  pay  the  trustee  her  commis- 
sions In  addition  to  the  compensation  paid 
to  the  trust  company.    The  testator  was  not 
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letting  the  execaUon  of  tbii  trnst  to  the 
loweet  bidder,  nor  waa  he  providing  that  the 
tmstee  named  hj  him  should  receive  no  more 
compensation  than  if  the  work  was  done  by 
a  trust  company. 

Under  tlie  peculiar  facta  In  this  case  and 
the  language  In  the  will,  we  think  that  the 
criterion  of  charges  usually  made  by  trust 
companies  for  similar  services  ought  not  to 
have  been  the  controlling  factor  In  fixing 
the  compensation  of  appellant  The  commis- 
sioner to  whom  the  case  was  referred  for 
settlement  allowed  appellant  the  sum  she 
bad  paid  to  her  bookkeeper  and  agent,  and 
In  addition  allowed  her  commissions  of  6 
per  cent  straight  upon  the  Income  collected 
and  disbursed  by  her.  We  are  of  opinion 
that  the  exceptions  to  the  commissioner's  re- 
port should  have  been  overruled,  and  that  it 
sbonld  have  been  confirmed. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  enter  a  Judgment 
In  conformity  with  this  opinion. 


CITT  OF  VERSAILLES  v.  BROWN  et  al. 
(Gonrt  of  Appeals  of  Kentucky.    Nov.  1,  1S06.) 

1.  MURIOIPAI.  CiOBPOBATIORS— StBBBTS— OOR- 
TKAOT  TO  IKFBOVB  — CONBTBlTOnOH— PbB- 
rOBMANCB. 

Complainants  conveyed  certain  land  to  a 
city  for  a  street,  the  city  aneeing  to  grade  and 
macadamize  the  street  within  two  years  from 
the  dnte  thereof.  The  street  wa»  in  an  out- 
lyiDK  dtfltrict  where  It  was  well  known  to  both 
parties  that  the  city  waa  In  the  habit  of  macad- 
amizing only  the  center  of  the  street  to  a  width 
of  from  14  to  16  feet  for  a  driveway.  Held, 
that  they  should  not  l>e  construed  to  require 
the  citv  to  macadamise  the  street  to  its  full 
width,  but  only  in  accordance  with  its  recognis- 
ed custom. 

2.  EVIDBNCB— PaBOI.  EVIDBROB  —  COKTBACT— 

CoNSTBDCTioN— ConniTioif  o»  Pabtieb. 
Where  a  conveyance  of  land  to  a  city  for 
a  street  bound  the  city  to  macadamize  the 
street  within  two  years,  parol  evidence  waa  ad- 
missible to  explain  what  the  parties  meant  by 
macadamising  "the  street"  and  to  show  the 
conditions  surrounding  the  parties  at  the  time 
tlie  contract  was-  made. 

[E!d.  Note.— For  cases  in  point  see  voL  20, 
Gent  Dig.  Evidence,  {|  210l.  2105,  2129.] 

Appeal  from  Circuit  Court,  Woodford  Coun- 
ty. 

"Not  to  be  officially  reported." 

Suit  by  Ruth  B.  Brown  and  others  against 
tlie  city  of  Versailles.  From  a  decree  in 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed, with  instmctlons  to  dismiss. 

D.  T.  Edwards,  for  appellant  Field  Mc- 
Leod,  for  appellees. 

CARROLL,  0.  In  June,  1900,  the  appellee 
«nd  her  husband  executed  and  delivered  to 
appellant  a  conveyance,  the  mateiial  parts 
of  which  are  as  follows:  "Whereas,  In  vari- 
ous sales  of  land  made  and  contemplated  by 
the  undersigned  Ruth  B.  Brown  and  J.  P. 
Brown,  her  husband,  it  has  been  represented 
and  agreed  both  to  and  with  divers  purchas- 
ers and  otiiers  of  the  general  public  that  a 


public  street  66  feet  wide,  to  be  called  Brown 
avenue,  should  be  opened  along  the  line 
hereinafter  described  by  courses  and  dis- 
tances, and,  whereaa,  the  dty  of  Versailles 
does  by  the  acceptance  of  this  deed  agree 
and  bind  Itself  to  grade  and  macadamize 
said  street,  wltliin  two  years  from  the  date 
hereof.  Now,  therefore,  for  and  in  considera- 
tion of  the  premises,  and  for  the  purpose  of 
carrying  out  and  performing  said  representa- 
tions and  agreements,  the  said  Ruth  B. 
Brown  and  her  husband  do  hereby  grant 
•  *  •  to  the  city  of  Versailles  the  land 
hereinafter  described,  with  right,  power, 
and  authority  to  use  the  same  as  a  public 
pass  way  and  street  •  •  •  for  the  use 
and  benefit  of  the  city  and  the  general  pub- 
lic *  *  *  to  l>e  hereafter  considered  and 
used  as  a  public  highway  •  *  •  said 
strip  hereby  conveyed  consists  of  all  that 
strip  of  land  lying  and  being  and  situated  33 
feet  upon  each  side  of  tiiat  certain  line  which 
begins,"  etc. 

In  October,  1902,  appellees  filed  their  peti- 
tion In  equity  against  the  city,  alleging  that 
they  had  performed  all  the  stipulations  im- 
posed on  them  In  the  deed,  but  that  the  dty 
had  failed  to  macadamize  any  part  of  the 
street  except  a  strip  16  feet  wide  In  the  mid- 
dle thereof,  although'  it  had  graded  and 
leveled  10  feet  on  each  side  of  the  street  for 
use  as  sidewalks,  leaving  a  driveway  46  feet 
in  width;  and  that  between  the  part  so 
macadamized  and  the  10  feet  on  each  side 
graded  for  use  as  sidewalks,  there  is  only 
clay  and  dirt  without  any  covering  of  stone, 
rendering  the  property  of  appellees  abutting 
on  said  street  inconvenient  and  inaccessible 
and  less  desirable  and  valuable  than  It  would 
be  If  the  city  performed  its  contract  by 
macadamizing  said  street  the  full  width  of 
the  driveway.  They  asked  that  a  specific 
performance  of  the  contract  be  decreed,  and 
that  the  city  be  compelled  to  macadamise 
the  street  the  full  width  of  the  driveway,  or 
46  feet  In  its  answer,  the  city  denies  that 
the  plaintiffs  had  performed  all  the  condi- 
tions In  the  deed,  or  that  It  violated  Its 
contract,  and  that  by  the  expression  In  the 
deed  that  the  city  "by  the  acceptance  of  this 
deed  agrees  and  binds  Itself  to  grade  and 
macadamize  said  street"  the  parties  to  the 
deed  Intended  to  contract  and  did  contract 
and  agree  that  the  usual  and  ordinary  signi- 
fication and  the  true  and  proper  meaning 
and  construction  of  said  words  and  expres- 
sion was  Intended  to  be,  and  was,  that  the 
city  should  macadamize  such  a  portion  of 
the  land  Included  In  said  street  not  exceed- 
ing 16  feet  in  width,  as  would  furnish  to  its 
citizens  and  the  traveling  public  sufilcient 
metal  upon  which  to  ride  and  drive;  and  It 
states  that  prior  to,  and  contemporaneously 
with,  and  subsequently  to,  the  delivery  and 
acceptance  of  the  deed,  the  grantors  admitted 
and  asserted  such  to  be  the  true  Intent  and 
meaning  of  said  expression  and  obligation  by 
the  city;  that  in  compliance  with  th*  mean- 
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Ing  and  Intent  of  Its  contract.  It  bad  mac- 
adamized along  the  center  of  the  street  a 
strip  of  land  16  feet  In  width;  and  in  an- 
«ther  paragraph  It  stated  that  Brown  street 
was  situated  in  a  remote  part  of  the  city,  and 
extended  through  a  sparsely  settled  neighbor- 
hood, and  that  by  the  well  and  uniTersally 
known  and  established  usage  and  custom  pre- 
Talllng  prior  to  and  at  the  time  of  the  execu- 
tion and  delivery  of  said  deed  In  and  about 
VersalUes,  the  troe  and  generally  accepted 
Intent  and  meaning  of  the  word  "macadam- 
ize," when  applied  to  a  street  or  road  situat- 
ed upon  or  near  to  the  city  limits,  was  and 
la  that  sncb  street  should  be  furnished  with 
broken  stone,  according  to  the  macadam 
principle,  spread  over  the  surface  of  the 
street  at  or  near  the  center  thereof  to  a  width 
of  from  14  to  16  feet,  and  that  the  contract 
and  agreement  was  made  and  executed  in 
contemplation  of  said  usage  and  custom,  and 
with  a  full  knowledge  of  the  same  by  the 
parties  thereto,  who  fully  understood  and 
conceded  at  the  time,  and  subsequently  to 
the  execution  and  delivery  thereof,  that  such 
meaning  and  construction  would  be  applied 
to  said  words  and  agreement  In  Its  perform- 
ance by  the  city.  A  reply  controverting  In 
appropriate  language  the  afQrmatlve  matter 
in  the  answer  completed  the  pleadings,  and, 
on  a  hearing  of  the  case,  the  chancellor 
granted  the  relief  sought 

Sereral  Interesting  questlonB  are  discuss- 
ed by  counsel,  but,  in  view  of  the  conclusion 
we  have  reached.  It  Is  only  necessary  to 
dispose  of  the  one  Involving  the  proper  In- 
terpretation of  the  language  in  this  contract 
obligating  the  city  "to  grade  and  macada- 
mize said  street."  The  contract  does  not 
specify  the  width  of  the  macadam  to  be 
placed  on  the  street,  and  we  do  not  think, 
in  view  of  the  evidence,  that  a  fair  com- 
pliance with  It  requires  the  city  to  macada- 
mize the  street  Its  entire  width.  The  evi- 
dence does  not  show  that  prior  to  or  at  the 
time  the  contract  was  entered  into  there 
was  any  agreement  or  understanding  be- 
tween the  parties  as  to  the  width  of  the  mac- 
adam that  should  be  placed  on  the  street 
This  question  was  not  discussed,  and,  there- 
fore, In  arrivlug  at  the  Intention  of  the  par- 
ties, we  must  look  to  the  contract  and  the 
conditions  surrounding  the  parties  at  the 
time.  The  grantor  Mr.  J.  P.  Brown,  who 
c<mdacted  the  negotiations  leading  up  to  the 
contract,  and  the  members  of  the  council, 
were  familiar  with  the  character  of  the 
streets  In  and  about  Versailles.  They  knew 
that  few  of  them  were  macadamized  the 
entire  width,  and  that  on  a  greater  part 
of  them  the  macadam  was  only  from  14  to 
16  feet  wide.  They  also  knew  that  Brown 
street  was  a  continuation  of  Oreen  street, 
which  Is  nearer  to  the  center  of  the  city  than 
Brown  avenue,  and  that  the  macadam  on 
Oreen  street  was  only  14  or  16  feet  In  width. 
It  Is  therefore  fair  to  assume  that  when 
this  contract  was  executed  It  was  intended 


and  contemplated  by  the  parties  that  Brown 
street  would  be  macadamized  In  the  same 
manner  and  for  the  same  width  as  other 
streets  In  the  city  occupying  towards  the 
center  of  Its  population  approximately  the 
same  relation  as  Brown  avenue.  It  Is  also 
reasonable  to  conclude  that  it  was  the  In- 
tention of  the  parties  that  this  avenne  should 
be  macadamized  for  such  width  and  in  such 
manner  as  would  enable  the  traveling  pub- 
lic to  use  the  street  with  safety  and  con- 
venloice ;  and  the  evidence  Is  uncontradicted 
that,  with  the  macadam  on  this  avenue  16 
feet  wide,  it  Is  amply  sufficient  to  furnish 
reasonable  and  proper  accommodation  for  all 
persons  using  this  street  either  on  horse- 
back or  In  vehicles.  It  Is  not  necessary  In 
adjudicating  this  case  to  determine  whether 
or  not  the  contract  is  to  be  interpreted  or 
controlled  by  the  usage  or  custom  prevail- 
ing In  the  city  of  Versailles  In  respect  to 
the  construction  of  streets,  as  we  are  dis- 
posed to  rest  the  case  upon  the  meaning  of 
the  language  employed  In  expressing  the 
intention  of  the  parties  at  the  time  the  oon- 
tract  was  made,  viewed  In  the  light  of  their 
knowledge  of  the  existing  conditions  of 
street  construction  at  that  time. 

In  Crane  v.  Williamson,  83  8.  W.  610,  976, 
28  Ky.  Law  Rep.  689,  this  court  said:  "In 
all  contracts  the  thing  to  be  arrived  at  by 
the  court  In  fixing  the  liabilities  of  the  par- 
ties Is  the  actual  Intention  of  the  Instrument. 
While  we  cannot  consider  the  parol  nego- 
tiations between  the  parties  previous  to  the 
execution  of  the  written  contract.  In  order  to 
ascertain  its  proper  meaning,  we  may  con- 
sider their  situation  and  surrounding,  and 
arrive  at  the  real  Intention  of  the  Instrument 
where  its  terms  are  indefinite  or  nncertaia" 
In  Thompson  v.  Thompson,  2  B.  Mon.  161, 
It  is  said:  "The  intention  of  the  parties  Is 
a  fundamental  and  should  be  a  governing 
principle  in  the  constrnctlon  of  instruments, 
and  when  the  language  is  ambiguous  or 
of  doubtful  Import  It  is  allowable  to 
look  behind  the  Instrument  Into  the  state 
and  condition  of  the  parties,  their  motive, 
object,  aim,  and  end  in  its  creation  as  means 
of  leading  to  a  proper  understanding  of  Its 
Import."  In  Montgomery  v.  Firemen's  Ins. 
Co.,  16  B.  Mon.  427,  the  court  ssid:  "Con- 
tracts are  to  be  construed  according  to  the 
real  Intent  and  understanding  of  the  parties, 
to  be  ascertained  primarily  by  the  words 
which  they  have  used,  with  the  aid,  if  neces- 
sary, of  such  other  evidence  as  may  show 
the  sense  in  which  they  were  used,  or  in 
which  the  party  using  them  must  have 
supposed  them  to  have  been  received."  To 
the  same  effect  is  Marshall  v.  Piles,  3  Bufih. 
249;  Railroad  Co.  v.  Ormsby,  7  Dana,  276. 
Applying  the  familiar  principles  announced 
in  these  cases  to  the  facts  of  this  record,  the 
difficulty  In  arriving  at  a  correct  Interpre- 
tation of  this  ambiguous  contract,  and  the 
intention  of  the  parties  at  the  time  It  was 
made,  Is  removed.    A  number  of  witnesses 
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were  Introduced,  not  to  contradict  or  vary 
the  terms  of  the  written  contract,  but  to 
explain  Its  meaning  and  describe  the  con- 
ditions surronndlng  the  parties  at  the  time 
of  its  ezecntion,  and  this  evidence  was  com- 
petent  for  these  purposes.  Railroad  Co.  v. 
Ormsby,  7  Dana,  276 ;  Edrlngton  t.  Harper, 
3  J.  J.  Marsh.  353,  20  Am.  Dec.  145. 

As  the  city  had  performed  Its  contract 
In  accordance  with  our  Interpretation  of  Its 
terms,  the  judgment  of  the  lower  court  Is 
reversed,  with  dtrectloOB  to  dismiss  tlie 
petition. 


BITCKI/ER  T.   ROBINSON   et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  80,  1906.) 

1.  Wnxs—BniAiNDEBS— Descent. 

Testator  bequeattied  all  of  his  property  to 
bis  wife  for  life,  and  at  her  dealh  her  Drouers 
and  sisters  were  to  have  $3,000,  and  the  bal- 
ance was  to  be  divided  I>etween  testator's  broth- 
ers and  sisters,  equally.  Held,  that  on  the 
death  of  one  of  testator's  brothers,  during  the 
life  of  the  widow,  his  share  of  the  remainder 
descended  to  his  heirs. 

2.  Descent   aho   DiarBiBXTTiON— Estabubh- 

HENT   OF  IRTEBEST  AS  HEIB  Or  RUIAINDKB- 
MAN— PbEMATURB    ACTION. 

An  action  by  an  heir  of  a  remainderman 
to  establish  her  interest  as  heir,  etc.,  prior  to 
the  death  of  the  life  tenant,  and  liefore  the 
falling  In  of  the  outstanding  freehold,  was  pre- 
mature. 

3.  Attorney    and    Client  —  Unnxokssabt 

SEBVICES— C0in>EN8ATI0H. 

Where  a  suit  instituted  by  an  attorney 
for  the  benefit  of  the  heir  of  a  remainderman 
to  establish  her  rights  in  the  remainder  was 
wholly  unnecessary,  as  well  as  ezpenslTe,  a 
note  given  for  the  attorney's  services  in  con- 
ducting such  proceedings  was  without  considera- 
tion. 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty. 

"Not  to  be  ofDcially  reported." 

Action  by  Wlnfleld  Buckler  against  Harry 
Robinson  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Wlnfleld  Buckler,  John  F.  Morgan,  and  Sam 
Holmes,  for  appellant  I.  B.  Boss  and  John 
P.  SIcGartney,  for  appellees. 

BARKER,  J.  The  appellant,  Wlnfleld 
Stickler,  instituted  this  action  In  the  Nicholas 
circuit  court  against  the  appellees,  the  chil- 
dren of  Mrs.  MolUe  Robinson,  deceased,  to 
recover  a  judgment  on  a  note  for  $1,000  which 
their  mother  executed  and  delivered  to  blm 
in  her  lifetime.  In  addition  to  seeking  a  judg- 
ment for  the  amount  of  the  note,  it  was 
sought  to  settle  the  estate  of  the  decedent, 
and  have  the  judgment  paid  out  of  the  pro- 
ceeds of  her  property.  The  administrator, 
Harry  Robinson,  answered  pleading  want  of 
consideration  for  the  note,  and  also  that  it 
was  procured  by  fraud  and  overreaching  on 
the  part  of  appellant  These  questions  of  fact 
were  submitted  to  a  Jjiry  on  an  issue  out  of 
chancery,  with  the  result  that  a  verdict  was 
rendered  in  favor  of  the  defendants,  and 
thei«upon  a  judgment  was  rendered  by  the 


chancellor  dismissing  the  petition,  «f  whidi 
appellant  is  now  complaining. 

The  note  was  given  for  services  to  t>e  ren- 
dered by  the  appellant  as  attorney  for  Mrs. 
Mollie  Robinson  in  obtaining  a  favorable  oon- 
struction  of  her  uncle's  (O.  H.  Talbotf  s)  will, 
by  which  she  was  to  l>e  declared  ttie  owner  of 
a  Tested  remainder  in  his  estate,  which  was 
quite  a  large  one,  subject  to  the  life  estate  of 
the  testator's  wife,  Mrs.  Mary  F.  Talbott  So 
much  of  the  will  in  question  as  is  pertinent  to 
the  issues  here  Is  as  follows:  "I  give,  derlae 
and  bequeath  to  my  beloved  wife,  Mary  P. 
Talbott,  all  of  my  property,  both  real  and 
personal,  to  have  and  to  use  for  her  beneflt 
without  administrator  or  executor,  she  to  pay 
all  my  just  debts  and  funeral  expenses,  and 
to  hold  the  balance  during  her  natural  life, 
and  at  her  death  her  brothers  and  sisters  are 
to  have  $3,000.00,  and  my  brothers  and  sis- 
ters to  have  the  balance  to  be  divided  equal- 
ly." The  testator,  at  his  death,  had  five  brotli- 
ers  and  two  sisters;  but,  at  the  time  apjiel- 
lant  undertook  to  have  his  will  construed,  all 
of  these  were  dead  except  two  brothers, 
Charles  and  James  Talbott  The  life  tenant; 
Mary  F.  Talbott,  was  then  alive,  and  ai%>el- 
lant  Instituted  an  action  in  the  Harrison  ctr- 
cult  court  wherein  he  made  her  a  party  de- 
fendant with  the  two  brothers,  Charles  and 
James  Talbott  and  the  heirs  at  law  of  the 
dead  brothers  and  sisters.  In  the  petition 
filed  it  was  alleged  that  the  two  brothers, 
Charles  and  James  Talbott,  claimed  to  own  as 
survivors  the  whole  estate  of  the  testator, 
subject  to  the  rights  of  the  life  tenant,  Mary 
F.  Talbott,  to  the  exclusion  of  Mrs.  Mollio 
Robinson,  who  was  the  only  child  of  one  of 
the  dead  brothers  of  the  testator,  and  who.  It 
was  alleged,  was  entitled,  as  the  heir  of  her 
father,  to  one-seventh  Interest  In  remainder 
In  the  devised  estate.  To  this  petition  the 
two  surviving  brothers,  Charles  and  James 
Talbott,  filed  an  answer  In  which  they  spe- 
cifically admitted  that  Mrs.  Robinson  was  the 
owner  In  remainder  of  one-seventh  interest  in 
their  brother's  estate,  and  alleged  that  they 
so  told  her  attorney,  the  appellant,  before  he 
Instituted  the  action  to  have  her  rights  de- 
clared. The  life  tenant,  Mnry  F.  Talbott, 
made  no  response  to  the  petition ;  there  being: 
no  allegation  or  prayer  antagonistic  to  her  in- 
terest A  judgment  was  entered  establishing 
Mrs.  Robinson's  Interest  in  the  estate  as 
claimed.  Subsequently  Mrs.  Robinson  died, 
and  after  her  the  life  tenant  also  died,  where- 
upon, as  said  before,  this  action  was  instltnt- 
ed,  and  the  Issues  made  up  with  the  result 
mentioned.  Upon  the  trial  Harry  Robinson 
testified  that  his  mother  was  addicted  to  the 
use  of  morphine  to  such  extent  that  her  will 
power  was  destroyed,  her  judgment  over- 
thrown, and  that  she  was  practically  under 
the  dominion  of  her  attorney,  upon  whom  she 
relied  Implicitly  for  advice  and  guidance  in 
her  business  affairs.  Appellant  was  allowed 
to  testify  without  objection  In  his  own  behalf, 
and  stated  that  the  brothers,  Charles  and 
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James  nn>ott,  claimed  that  his  client  bad  no 
Interest  In  her  uncle's  estate;  and  that  she 
was  perfectly  able,  mentally,  to  make  a  con- 
tract and  to  understand  It ;  that  she  employ- 
«d  him  to  bring  the  suit  to  have  her  rights  es- 
tablished In  the  estate  of  her  uncle,  and  that 
'he  did  so  in  good  faith ;  that  he  was  both  sur- 
prised and  pleased  at  the  answer  which  was 
-filed  by  Charles  and  James  Talbott,  admitting 
his  client's  rights  ta  ne  as  he  had  claimed 
;them;  that  he  bimself  did  not  think  she 
was  entitled  to  anytbing,  at  least,  that  her 
rights  were  exceedingly  precarious  and  donb^ 
ful ;  that  be  advised  his  client  that  the  best 
-thing  to  do  was  to  put  on  a  bold  face  and  to 
■claim  her  rights,  with  the  hope  that  the  other 
iilde  would  admit  them.  -  On  the  -question  of 
■the  decedent's  soundness  of  mind,  appellant 
was  corroborated  by  the  testimony  of  tier 
physician. 

We  do  not  think  the  evidence  In  this  case 
shows  fraud  or  overreaching  on  the  part  of 
appellant  in  dealing  with  bis  client  but  the 
suit  that  he  instituted  was  wholly  unneces- 
sary and  useless  to  her.  The  life  tenant  was 
still  alive,  and  the  remaindermen  could  not 
-obtain  any  part  of  the  estate  until  after  the 
falling  in  of  tta^  outstanding  freehold.  The 
result  which  followed  the  filing  of  the  petition 
shows  beyond  question  that  there  was  in  real- 
ity no  adverse  claim  to  Mrs.  Robinson's  right. 
Indeed,  her  ownership  of  one-seventh  in  re- 
mainder was  too  plain  to  question. 

The  jury  were  evidently  satisfied  that  no 
valuable  service  was  rendered  to  the  maker 
as  a  consideration  for  the  note,  and  that  the 
litigation  was  useless  as  well  as  expensive. 
They  may  have  found  that  If  was  true  that 
she  was  addicted  to  the  nse  of  morphine,  and 
-was  dependent  upon  the  advice  of  her  attor- 
ney in  the  management  of  her  estate.  Cnder 
all  the  circumstances,  they  must  have  thought 
the  attorney  misconceived  the  real  interest 
of  bis  client,  and  that,  bad  he  left  the  matter 
alone,  she  would  have  come  into  her  estate  at 
the  proper  time  without  any  litigation  or  ex- 
pense. We  think  the  Jury  had  a  right  to 
reach  this  conclusion,  but  we  do  not  think 
they  reflected  upon  the  honor  of  counsel,  or 
that  the  facts  Justify  such  reflection.  Believ- 
ing, as  we  do,  that  the  attorney  In  this  case 
was  actuated  by  good  faith,  we  are  still  of  the 
opinion  that  he  rendered  no  valuable  service 
-to  Mrs.  Robinson  for  the  note  sued  on. 

Judgment  affirmed. 


PICKETT  T.   TAYLOR. 
■(Court  of  Appeals  of  Kentnclcy.    Nov.  1,  1906.) 
Refobmatioh  or  Instbuuents  —  Obourds— 

MiSTAKB. 

A  widow,  with  little  business  ability  and 
illiterate,  was  advised  by  friends  of  her  de- 
ceased husband  to  convey  to  an  adopted  child 
property  she  had  inherited;  she  to  receive  the 
rents  thereof  until  the  child  liecame  of  age. 
She  agreed  to  do  this.  The  deed  she  executed 
WAS  an  alMoInte  conveyance  to  the  child.  Beld, 
iba,t  she  was  entitled  to  tiave  the  deed  reformed 


so  as  to  reserve  to  her  the   rents  until  the 
child  became  of  age. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42; 
Cent  Dig.  Beformation  of  Instruments,  If  80- 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty. 

"Not  to  be  ofllclaily  reported." 

Action  by  Sallie  Taylor  Pickett  against 
William  Henry  Taylor.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.  Reversed 
and  remanded. 

J.  L  Blanton  and  A.  M.  Ooz,  for  appel- 
lant 


HOBSON,  O.  J.  In  December,  1897,  Henry 
Taylor  died  a  resident  of  Cynthtana,  In  Har- 
rison county,  o-wning  a  two-story  brick  dwel- 
ling, a  brick  livery  stable,  and  considerable 
other  property  in  the  to-wn.  He  left  surviv- 
ing bim  his  widow,  Sallie  Taylor,  who  was 
bis  only  heir  at  law ;  he  having  no  other 
relatives.  They  were  negroes.  Sallie  Tay- 
lor could  not  read  or  write  and  seems  to  have 
had  little  business  sagacity.  They  bad  a 
child,  William  Henry  Taylor,  living  with 
them  who  was  no  kin,  but  they  were  raising 
bim.  After  her  husband's  death  she  adopted 
the  boy.  At  the  time  of  Henry  Taylor's 
death,  D.  B.  Veech  was  occupying  the  liv- 
ery stable  as  his  tenant.  After  his  death 
the  administrator,  with  the  consent  of  Sal- 
lie Taylor,  rented  the  stable  to  Ware  Bros., 
and  there  was  some  prospect  of  litigation 
over  the  matter;  Veech  declining  to  go  out. 
At  this  stage  of  the  business,  F.  O.  Veech, 
the  father  of  D.  B.  Veech,  who  was  a  friend 
of  Henry  Taylor  and  was  regarded  by 
SalUe  Taylor  as  her  friend,  suggested  to  her 
that  she  deed  the  livery  stable  to  the  boy, 
she  to  receive  the  rents  until  he  was  21  years 
of  age  and  then  to  turn  it  over  to  him.  She 
agreed  to  this,  and  Veech  had  N.  B.  Wilson, 
a  farmer  and  surveyor,  to  prepare  a  deed, 
which  Saille  Taylor  signed  and  acknowl- 
edged and  had  put  to  record.  After  the  deed 
was  put  to  record,  she  went  on  collecting 
the  rents  as  before  for  some  six  years  and 
using  the  money.  At  the  end  of  this  time 
she  was  ruled  by  the  county  Judge  to  set- 
tle as  guardian  and  account  for  the  rents. 
She  then  learned  that  the  deed  which  Wilson 
had  drawn  and  she  had  executed  was  sim- 
ply an  absolute  conveyance  to  the  boy,  which 
reserved  nothing  to  her.  She  thereupon 
brought  this  suit,  asking  that  the  deed  be 
reformed  so  as  to  conform  to  the  Intention 
of  the  parties,  and,  the  circuit  court  having 
dismissed  her  petition,  she  appeals. 

Both  F.  O.  Veech  and  Wilson  are  dead, 
but  sba  sustained  the  allegationB  of  her  pe- 
tition by  D.  B.  Veech  and  Rev.  John  Johnson, 
who  were  present  and  heard  the  arrange- 
ment made;  Johnson  qualifying  at  the  time 
as  guardian  of  the  l>oy.  In  view  of  the  tes- 
timony of  these  witnesses,  the  ignorance  of 
the  woman,  and  the  facts  and  clrcumstanceM 
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sarroondliig  the  tranaaetlon,  we  are  jt  opin- 
ion tbat  she  wu  entitled  to  bare  tbe  deed 
Fefonned  ao  as  to  reseire  to  ber  tbe  rente  of 
the  property  until  tbe  boy  is  21  yean  of  ace. 
This  was  nunlfestl/  wliat  tbey  intended. 

ivAgmeat  Te»eiaed,  and  eaoae  renuuded 
for  a  Jndgmcnt  as  berdn  Indicated. 


BBOWN  y.  CBUUP  *  FIEU). 
(Coort  tH  Appeals  o(  Kentucky.    Nor.  1.  1908.) 
Couns— JcsisoicnoH— Gooxr  or  Atfzalb— 

OaOEB  or   QVAXWEMLt  CODKT— PSOTISIOHAJ. 

BntBDics. 

Cir.  Code  Prae  tit  8,  e.  5  (reflating 
tbe  appolDtmeDt  of  receiTcn),  section  286,  pro- 
vides titat  tbe  order  of  tlie  ooart,  appointing 
a  receirer,  "shall  be  deemed  a  final  order  for 
tbe  porpose  of  an  appeal  to  the  Coart  of  Ap- 
peals." Title  18  reinilstes  appeals  to  the  Coart 
of  AppcaliL  By  title  16  (regalatinc  quarterly 
and  otber  inferior  coarta),  section  TUO,  tlie  pro- 
visions of  tbe  Cir.  Code  sro  made  applicable  to 
proceedings  in  qnsrterly  courts  except  aa  other- 
wise provided.  Section  721  makes  a  special 
proviaioD  for  tbe  trial  in  such  courts  of  an 
action  in  which  there  is  an  order  for  a  pro- 
visioDsi  remedy.  Sections  724-731  provide  for 
appeals  from  orders  and  Judgments  &t  qosrterly 
courtt  to  tbe  circuit  court.  Ky.  St.  1903, 
I  OiiO,  prohibits  an  appeal  to  the  Court  of 
Appeals  "from  any  order  or  Judgment  of  a 
quarterly  ooort."  BeU.  that  an  appeal  does  not 
lie 'directly  to  the  Court  of  Appeals  from  an 
order  of  the  quarterly  court  appointing  a  re- 
ceiver. 

Appeal  from  Clrcnit  Coort,  Pike  County. 

"To  be  officially  reported." 

Action  by  Crump  A  Field  against  Mary 
Brown.  From  an  order  of  tbe  quarterly 
court  phidng  certain  goods  In  tbe  bands  of 
a  receiver,  defendant  appealsi  Appeal  dis- 
missed. 

J.  8.  Cllne,  for  appellant 

HOBSON,  O.  J.  Crump  ft  Field  filed  this 
suit  In  tbe  Pike  quarterly  court  charging 
that  they  were  In  tbe  wholesale  grocery  busi- 
ness and  had  sold  goods  to  Lacy  Cassady, 
who  was  engaged  In  tbe  retail  grocery  busi- 
ness, to  tbe  amount  of  $182;  that  the  debt 
was  unpaid;  that  Cassady  had  sold  his  entire 
stock  of  goods  to  Mary  Brown,  and  that 
neither  Mary  Brown  nor  Cassady  bad  com- 
plied with  the  act  of  March  8,  1904,  regulat- 
ing the  sale  in  gross  of  stocks  of  goods;  that 
under  the  act,  Mary  Brown  held  the  stock 
for  the  use  and  benefit  of  all  tbe  creditors  of 
Cassady,  and  was  liable  to  them  for  tbeir 
debt.  See  acts  1004,  p.  72,  c.  22.  On  tbe 
next  day,  upon  notice  to  Mary  Brown,  tbe 
Judge  of  tbe  quarterly  court  made  an  order 
placing  the  stock  of  goods  In  tbe  bands  of  a 
receiver,  on  tbe  ground  that  It  was  in  danger 
of  being  lost,  moved,  or  materially  Injured. 
To  this  order  she  excepted,  and  prayed  an 
appeal  to  this  court,  which  was  granted. 
This  Is  the  appeal  before  us. 

The  only  queKtIon  we  deem  It  necessary  to 
consider  Is  whether  we  have  Jurisdiction  of 
tbe  appeal.     Title  8  of  the  Civil  Code  of 


Piaetloe  resnlatea 
Chapter  5  of  this  title  regnlatea  Oe  appoint- 
ment  of  receireia.  SectloB  298  «(  tke  Code, 
wliidi  is  a  put  of  tUs  cfaaptg  antkorisiBC 
the  appointment  of  a  recover,  eaatnins  these 
words:  "Tbeofder  of  a  court,  or  of  tbejndse 
tbeieirf,  appointing  or  refnatng  to  awoiat  a 
reodver.  shall  be  deemed  a  final  at&a  f"r 
tbe  purpose  of  an  appeal  to  tbe  Court  of  Ap- 
peals." Title  16  of  tbe  Code  regnlates  qvar- 
terly,  police,  eoonty  and  Jnstlces'  coarta.  By 
section  700.  wkkh  is  a  pairt  of  tbis  title;  tbe 
provisions  of  tbe  Civil  Code  ol  Pnetlee  regu- 
late proceedings  in  dm  actioas  In  qnaiteriy 
coarta,  except  as  prorided  In  that  ch^iter. 
Section  721  provides  for  tbe  trial  of  on  ac- 
tion In  which  an  order  for  a  prorialiNial 
remedy  is  made,  and.  by  sections  724-731, 
appeals  from  Jndgmenta  of  flieae  ooorts  are 
regulated.  Title  18  of  the  Code  resnlates 
appeals  to  tbe  Coort  of  Appeals.  Beading 
together  these  several  provisions  of  tbe  Code, 
we  think  It  evident  that  appeals  fh>m  the 
orders  of  tbe  quarterly  coort  are  to  be  taken 
to  tbe  sircult  ooart  and  itot  to  this  coort. 
and  that  tbe  language  quoted  from  section 
296  refers  to  orders  of  tbe  drcnlt  coort  or  a 
Jodge  of  tbe  circuit  court,  and  not  to  orders 
made  by  a  Judge  of  tbe  qnuteriy  ceiat  a 
police  Judge,  or  a  Justice  of  (he  peace.  This 
construction  of  the  Code  is  borne  out  by  sec- 
tion 060,  Ky.  St  1903,  which  provides  that 
no  appeal  shall  be  taken  to  this  court  "from 
any  order  or  Judgment  of  a  quarto'Iy,  dty, 
police,  fiscal,  or  Justice's  court"  The  legis- 
lative intent  In  tbe  words  quoted  frtun  section 
298  of  tbe  Civil  Code  of  Practice  Is  to  make 
tbe  order  appointing  a  receiver  final  for  tbe 
purpose  of  an  appeal  to  the  Court  of  A[4>eals, 
In  those  cases  where  this  court  would  have 
Jurisdiction.  It  will  be  observed  that  aectlon 
298  does  not  confer  Jurisdiction  upon  tbis 
court  In  such  cases.  It  simply  mskes  the  or- 
der a  final  order  for  the  purpose  of  an  appeal. 
The  state  of  case  In  which  this  court  'will 
hare  Jurisdiction  Is  not  regulated  by  sectioD 
298.  This  is  regulated  by  the  other  provi- 
sions referred  to.  In  cases  like  this  tbe  ap- 
peal lies  from  tbe  quarterly  court  to  tbe 
circuit  court,  and  from  tbe  circuit  court  to 
this  court 

We  therefore  conclude  that  we  have  no 
Jurisdiction  of  the  appeal,  and  it  Is  accord- 
ingly dismissed. 


DENTON  V.  CUMBERLAND  TELEPHONE 

&  TELEGRAPH  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1906.) 

1.  iNjuKcnoN— Removal  of  Obstbuctior — 
Petition  —  Requisitu— Possbssion— Pbk- 
sumptior. 

Where,  tn  an  action  to  enjoin  a  telephone 
company  from  maintaining  its  poles  on  plaintiff's 
land,  the  petition  admits  the  possession  of  de- 
fendant when  plaintiff  l>ougbt  the  property,  and 
fails  to  a.\\e%e  that  such  possession  was  wrong- 
ful or  the  entry  without  right,  it  will  be  pre- 
sumed that  tbe  premises  were  rightfully  occu- 
pied by  defendant 
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2.  iJCBiraES— Recobdiho— FAII.X7BB— Bnnor. 
It  U  not  necessaiT  to  the  valldltr  of  an 
agreement  clTine  a  right  of  occopatlon  of  land 
that  It  be  recorded. 
B.  Van  DOB  and  Pdbchabeb— Right  of  Thibd 

PaBTT— PbIOB  OcOUPANOT— ACTDAl  MOTIOI. 

Where  the  owner  of  land  ai  the  time  of 
bis  purcliase  has  actual  notice  of  a  prior 
occapancy  thereof  bj  another,  failure  of  such 
other  to  record  the  Instnunent  onder  which  he 
hoida  is  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent.   Dig.    Vendor   and  Purchaser,   |   474.] 

Appeal  tiom  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  Dr.  A.  S.  Denton  against  the 
Cumberland  Telephone  &  Telegraph  Company. 
From  a  Judgment  dlamlaslng  the  petition, 
plaintiff  appeals.    Affirmed. 

B.  &  Morris  and  S.  V.  Dixon,  for  ai^- 
lant    Teaman  &  Yeaman,  tor  appellee. 

CARROIX,  0.  The  appeUant  brought  thla 
action  against  appellee,  alleging  that  in  1908 
be  became  the  purchaser  at  decretal  sale  of  a 
certain  tract  of  land,  and  "that  about  the  year 
1895  the  defendant  [appellee]  constructed  a 
line  of  telephone  poles  over  and  upon  said 
land  for  a  distance  of  about  twelve  hundred 
yards,  and  that  it  strung  quite  a  number  of 
telephone  wires  thereon,  and  dug  holes  and 
planted  therein  posts  or  other  poles  on  said 
land,  several  feet  from  and  to  the  side  of 
■aid  telephone  polee,  and  fastened  them  to 
■ame  with  wire,  and  is  now  occupying  and  re- 
taining said  line  of  telephone  poles  and  wires 
through  and  over  his  land  without  his  con- 
sent or  agreement,  and  has  failed  and  re- 
fused to  remove  the  same,  although  request- 
ed so  to  do,  *  *  *  that  at  the  time  be 
purchased  said  land  and  had  his  deed  there- 
to recorded  there  was  no  record  In  the  coun- 
ty clerk's  office  of  Henderson  county  of  any 
deed,  contract,  or  other  title  whatever  to  de- 
fendant to  any  right  of  way  over  or  any  in- 
terest In  said  land,  and  that  at  said  time 
be  had  no  knowledge  or  notice  of  any  deed, 
contract,  or  other  legal  or  eqnitable  right  of 
defendant  to  any  such  right  of  way  over  or 
interest  in  said  land,"  and  sought  to  recover 
damages  and  to  enjoin  appellee  from  occupy- 
ing his  land  with  its  wires  and  poles.  To 
this  petition  a  general  demurrer  was  sustain- 
ed, and,  electing  to  stand  by  his  pleadings, 
the  same  was  dismissed  and  he  prosecutes 
this  appeal. 

It  is  insisted  for  appellee  that,  as  the 
petition  shows  tbat  It  was  in  possession  when 
appellant  purchased,  be  must  be  charged  with 
notice  of  Its  possession,  and  that  nothing  else 
appearing  the  presumption  is  that  it  was  in 
possession  rightfully  and  under  claim  of 
title  sufficient  to  put  appellant  on  inquiry  as 
to  the  existence  and  nature  of  its  claim,  and 
to  charge  him  with  knowledge  of  all  tbe 
facts  which  reasonable  inquiry  would  bring 
to  light;  and  therefore  the  demurrer  was 
properly  sustained.     Tbe  petition  does  not 


charge  that  appellee  was  wrongfully  In  pos- 
session  or  that  it  entered  on  the  land  without 
right,  and,  in  the  absence  of  an  averment  of 
this  character,  the  presimiptlon  is  tbat  It 
was  rightfully  occupying  the  premises.  To 
Invest  It  with  the  rljght  to  erect  its  poles  on 
the  land  it  was  not  necessary  that  the  agree- 
ment to  this  effect  should  be  recorded;  nor' 
does  the  failure  to  have  recorded  the  writing, 
If  there  was  any,  giving  it  the  right  to  erect 
its  poles  and  wires,  affect  the  question  here 
involved,  because  appellant  admits  that  at 
the  time  of  his  purchase  be  bad  actual  no- 
tice of  its  occupancy. 

If,  in  fact,  the  appellee  is  a  trespasser  and 
therefore  wrongfully  occupying  the  land,  ap- 
pellant may  have  this  question  determined  In 
another  action,  but  he  failed  to  state  a  cause 
of  action  In  tbe  pleadings  before  us,  and 
therefore  the  Judgment  of  the  trial  court  was 
proper,  and  Is  affirmed. 


CAIN  V.  CAIN. 
(Court  of  Appeals  of  Kentucky.    Oct  80,  1906.) 

Dl VOBCK— DESKBTTOR— To  UTUFUL    MaBBIAOS. 

Where,  without  reason,  a  youthfal  hus- 
band abandons  his  wife  with  whom  he  had 
lived  bnt  a  'few  months,  and  who  was  but  14 
years  old  when  the  runaway  marriage  occurred, 
and  the  abandonment  continnes  beyond  the  stat- 
ntory  period,  a  divorce  should  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  f|  107-18&] 

Appeal  from  Circuit  Court,  Warrm  Coun- 
ty. 

"Not  to  be  officially  reported." 

Petition  for  divorce  by  Oeorgta  Cain 
against  Elbert  Cain.  From  a  Judgment  dis- 
missing the  petition,  platntlfl  appeals.  Re- 
versed, with  directions. 

Sims  &  Orlder  and  Byron  Renfrew,  for  ap- 
pellant 

CARROLL,  C.  The  chancellor  dismissed  a 
petition  brought  by  appellant  in  which  she 
sought  a  divorce  from  appellee  on  the  gn^und 
of  abandonment,  and  she  appeals. 

The  parties  at  the  time  of  their  marriage 
in  1903  were  both  very  young;  appellant  be- 
ing only  abont  14  years  of  age.  The  mar- 
riage was  a  runaway  affair.  Neither  of  the 
contracting  parties  had  any  conception  of  the 
duties  or  responsibilities  of  the  engagement 
they  entered  Into,  and  they  only  lived  togeth- 
er a  few  months'  when  ttie  separation  took 
place.  The  evidence  does  not  disclose  any 
sufficient  reason  either  for  the  marriage  or 
tbe  separation.  To  the  contracting  parties 
these  words  had  little  meaning.  They  appear 
to  have  lived  agreeably  together  during  the 
short  period  of  their  married  life,  and  the 
abandonment  of  the  child  wife  by  her  youth- 
ful husband  seems  to  have  been  without  fault 
on  her  part,  and  as  it  continued  longer  than 
the  statutory  period  she  was  entitled  to  a  di- 
vorce. 


Digitized  by 


Google 


1114 


M  80UTUWJC8TERN  BEFOBTEB. 


CKy. 


The  jndgmeat  at  the  lower  eoort  Is  re- 
rened  wiOi  dlrectioDS  to  grant  appelant  a 
dlTwce. 


McOBBGOB  T.   OVEBTON'S  tTTRB. 
(Conrt  of  Appeal*  of  Kentacky.    Oct.  90.  ISOa) 

1.  HUSBAifD     AND     Wir»— TSARSAOnoIfS    BT 

WiFB— Right  of  Husband  to  Attack. 
A  father  save  property  to  a  daochter  and 
■nrrendered  a  claim  acainst  her  and  required 
her  to  execnto  note*  to  a  brother  and  sister. 
The  transaction  was  made  for  the  purpose  of 
eaoalixing  the  gifts  tlte  father  made  to  his 
children,  and  was  baaed  on  tlie  theory  that 
th«  daughter  bad  paid  $500  on  the  claim  against 
her,  while  her  husband  claimed  that  he  had 
loaned  her  $800  which  she  bad  also  paid  there- 
■on.  HeU,  that  under  Ky.  St.  1903,  |  2128. 
providing  that  a  wife  may  make  contracts  and 
sue  and  oe  sued  as  a  single  woman,  any  daim 
of  mistake  in  the  transaction  most  be  made  by 
the  daughter,  and  her  husband  could  not,  in 
bis  own  name,  set  the  same  aside. 

2.  DESCKirr  and  DisrBiBnnon  —  Adtahob- 
HENT— Rnnons  or  Fabtos. 

A  father  giving  property  to  a  child  and 
surrendering  a  daim  against  her  and  requir- 
ing ber  to  give  note*  to  a  brother  and  sister 
to  equalise  his  gifts  among  his  diildren,  is 
not  guilty  of  fraud  for  failing  to  credit  the 
child  with  a  payment  on  the  claim,  and  no 
claim  can  be  made  against  the  fathw*s  estate 
therefor,  he  being  under  no  obligation  to  give 
Ills  daughter  anything. 

Appeal  from  Circnlt  Court,  Fleming  County. 

"Not  to  be  officially  reported." 

Action  by  A.  T.  McGregor  against  J.  T. 
Overton's  ezecntors.  From  a  Judgment  of 
dismissal,  plaintiff  tLppeaiM.    Affirmed. 

W.  G.  Dearing  and  J.  H.  Powers,  for  appel- 
lant   John  P.  McCartn^,  for  appellees. 


BARKEB,  X  The  purpose  of  this  action 
was  to  recover  by  the  appellant  from  the 
executors  of  his  father-in-law's  will  the  sum 
of  eight  hundred  dollars  under  an  Implied 
assumpsit  The  case  arose  In  this  way:  In 
1896  J.  T.  Overton,  the  appellant's  father- 
in-law,  and  Tj.  E.  McGregor,  appellant's  wife, 
purchased  92%  acres  of  land  in  Fleming 
county,  Ky.,  for  the  suin  of  $7,400;  one  half 
was  to  be  owned  by  the  father,  and  the  other 
half  by  the  daughter,  Mrs.  McGregor.  The 
latter  not  having  any  money,  the  father  paid 
the  whole  purchase  price  of  $7,400,  and  the 
deed  was  made  by  the  vendor  conveying  one- 
half  to  each,  with  a  written  agreement  on  the 
part  of  the  daughter  to  repay  the  father  the 
sum  of  $3,700  which  he  had  advanced  to  her 
in  purchasing  the  land,  and  to  secure  which 
the  title  deeds  were  retained  by  him.  Sub- 
sequently the  daughter  paid  to  her  father 
$500,  which  was  duly  credited.  On  the 
28th  day  of  August,  1902,  J.  T.  Overton,  evi- 
dently nearlng  the  end  of  his  life,  undertook 
to  settle  with  his  children  the  accounts  exist- 
ing between  him  and  them,  and  to  divide  his 
landed  estate  among  them.  This  he  did  with 
jiis  six  children,  but  we  have  only  to  do  here 
with  the  settlement  between  him  and  his 


daogbter  L.  E.  McGregor,  wife  of  appdlaat^ 
On  tbe  day  mentioned,  the  Catber  and  daugh- 
ter cast  np  tlielr  accounts,  and  asned  tbat 
tbe  sum  of  |S0O  bad  been  paid  on  tbe  taididit- 
edneas  due  the  Catber  for  tbe  land  before 
mentioned,  and  in  order  to  eqnallxe  with  ber 
two  of  bis  other  children,  who  reedved  lands 
leas  valnable  than  that  which  Mrs.  McGregor 
was  about  to  receive,  the  father  required 
ber  to  execnte  and  deliver  notes  to  a  toother 
and  sister,  aggregating  $1,250^  to  aecnre  tbe 
payment  of  which  a  lien  was  retained  en  tbe 
land  then  and  there  given  to  ber.  To  effect- 
uate this  settlemoit,  tbe  Catber  execnted  and 
delivered  to  his  daughter  a  deed  cuaveylug 
to  ber  for  natural  love  and  affection  his  half 
of  tbe  92%  acres,  whldi  they  had  thereto- 
fore Jolnt^  pordiased.  In  which  it  was  re- 
cited that  be  forgave  ber  tbe  unpaid  balance 
of  the  $3,750  advanced  by  him  for  ba.  On. 
tbe  8th  day  of  September  following  this  con- 
veyance, J.  T.  Overton  died.  Tbe  aixpeUant 
seems  not  to  have  been  present  at,  or  known 
of,  this  settlement  betweei  his  wlf^  and  her 
father.  As  soon  as  he  was  aware  of  It,  be 
claimed  that  his  wlfk  had  not  been  given 
credit  for  $800  whldi  be,  himsdf,  had  paid 
to  his  father-in-law  on  ber  debt,  and  that, 
instead  of  baring  paid  only  $500,  she  had 
paid  $l,30a  Thereupon  he  hunted  np  a 
cbedE,  dated  January  15t  1808,  whldi  showed 
that,  at  that  time,  he  had  paid  to  his  father- 
in-law  that  STun.  This  chedc  was  exhibited 
to  tbe  father-in-law,  and  the  evidoice  la  con- 
flicting as  to  what  took  place  when  tbe  mat- 
ter was  explained  to  him.  Appellant,  who 
was  allowed  without  objection  to  testify  as 
to  what  took  place  betweoi  him  and  his 
father-in-law,  states  that  be  recognised  tbe 
Justice  of  his  dau^tef  B  claim  to  having  paid 
more  money  than  he  gave  her  credit  for  In 
the  settlement,  and  promised  to  rectify  the 
error.  The  other  children  of  J.  T.  Over- 
ton, who  were  present  at  the  Interview,  being 
some  four  or  five  In  number,  testified,  poslttve- 
ly,  that  Instead  of  recognizing  the  Justice  of 
the  daim  made  by  the  daughter  and  ber 
husband,  the  father  emphatically  denied  that 
the  sum  of  $800,  evidenced  by  tbe  check,  bad 
been  paid  on  the  land,  and  said  further  that 
the  claim  was  unjust  In  a  few  days  after 
the  transaction,  as  above  stated,  J.  T.  Over- 
ton, without  having  made  the  correction,  died 
testate  as  to  his  personal  property,  and  this 
suit  was  then  Instituted  against  his  executors. 
The  appellant  has  no  standing  in  court 
He 'shows  himself  that  be  paid  the  money, 
he  now  claims  tbe  right  to  recover,  to  bla 
fatber-ln-Iaw  for  his  wife.  The  transaction, 
as  stated,  established  no  contractual  relations 
between  htm  and  the  decedent  He  loaned 
the  moaey  to  his  wife;  she.  In  legal  effect 
made  tbe  payment  to  ber  father;  and  what- 
ever complaint  can  be  made  of  mistake  In 
the  settlement  (assuming  the  most  favorable 
view  for  appellant)  must  be  made  by  her. 
The  settlement  between  tbe  father  and  daugb- 


Digitized  by 


Google 


Ky4 


LOUISVILLE  &  N.  B.  CO.  y.  DEASON. 


1115 


4er,  by  which  Bhe  was  forgiven  the  larger 
UDart  of  her  IndebtedneBS,  and  received  In 
^addition  $3,700  worth  of  property  as  a  free 
gift,  obviously  was  of  great  advantage  to  her, 
and,  so  far  as  this  record  shows  to  the  con- 
trary, was  then,  and  is  now,  entirely  satis- 
factory to  her.    That  It  Is  not  to  her  ad- 
-  vantage  to  have  the  settlement  set  aslde^  or 
▼acated,  and  the  parties  placed  in  statu  quo, 
4s  too  plain  to  need  amplification.    Under  the 
statute  (section  2128,  Ky.  St.  1003)  she  had 
-the  power  to  contract  and  be  contracted  with, 
sue  and  be  sued,  as  a  single  woman  with 
reference  to  her  property,  and  her  husband 
has  no  right.  In  his  own  name,  to  set  aside 
.  and  annul,  a  settlement  which  the  wife  made 
with  her  father  concerning  her  property,  and 
which  was  so  advantageous  to  her.    This 
action  was  not  Instituted  to  recover  money 
paid  under  mistake  either  of  law  or  fact    On 
the  contrary,  the  petition  alleges  that  the 
father  deliberately  perpetrated  a  fraud  upon 
his  daughter.    This  could  not  be  true.    The 
father  was  under  no  obligation  to  give  his 
daughter  anything.    What  he  gave  her  was 
a  matter  of  grace  on  bis  part,  and  not  right 
in  her.    In  the  settlement  had,  the  daughter 
-received  as  a  gift  from  her  father,  in  money 
.and  property,  about  $6,000;   and,  even  if  it 
were  true  that  the  father  deliberately  failed 
to  credit  bis  daughter  with  $800  involved 
faere,  that  could  not  be  fraud,  because  be 
still  forgave  her  $2,400  of  debt    So  the  qnes- 
'tion  comes  down  to  this :  the  daughter  owed 
her  father  $3,700;   if  she  was  only  credited 
with  $500,  then  he  forgave  her  $3,200;    if 
ber  account  is  credited  with  the  additional 
$800  claimed  to  have  been  paid  for  her  by 
the  husband,   then  the  father  forgave  his 
daughter  only  $2,400;  so,  after  all.  It  is  only 
a  question  of  the  amount  which  the  father 
forgave  his  daughter  of  her  Indebtedness  to 
him.     Had  this  been  a  strictly  business  trans- 
action  between  the  father  and  daughter,  with 
a  genuine  overpayment  of  the  indebtedness, 
made  in  the  manner  claimed  by  appellant, 
the  cause  of  action  would  have  accrued  to  the 
wife — not  to  her  husband.    While  we  do  not 
^eem  It  as  at  all  controlling  of  the  case,  it 
is  not  Inappropriate  to  say  that  It  is  neither 
alleged  in  the  pleadings,  nor  shown  in  the 
proof,  that,  without  the  claimed  credit  Mrs. 
McGregor  received  less  than  ber  brothers 
-and  sisters.    We  think  the  evidence  ov«^ 
whelmingly  established  that  J.  T.  Overton 
-denied  that  appellant  paid  him  $800  on  the 
Indebtedness   of   his   wife,    and   refused   to 
recognise  the  claim  as  a  just  one.    This  be- 
ing so,  appellant  has  no  cause  of  complaint 
that  his  father-in-law  did  not  give  bis  wife 
.  as  much  as  he  thought  should  have  been  glvoi 
ber. 

The  case  below  was  heard  on  the  equity 
side  of  the  docket,  and  the  chancellor  dis- 
missed appellant's  petition. 

This  Judgment  accords  with  the  views  here- 
.In  expressed,  and  it  is  therefore,  affirmed. 


LOUISVILLE  &  N.  R.  00.  v.  DEASON. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1906.) 

1.  CASBisBar— PABBKHOEBa— iNJTJBiss— Tna  — 

EVIDEHCE— SnTITOIKNOT. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  have  been  occasioned  by  a  lurch 
of  the  train  as  he  alighted,  evidence  held  suf- 
ficient to  go  to  the  jury  on  the  question  of  the 
time  when  the  accident  occurred. 

2.  Save— iHPBAOHina  Testuioht— Bitecx  — 

IllTOZIOATION. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  liave  been  occasioned  by  a  lurch 
of  the  train  as  he  alighted,  the  evidence  tended 
strongly  to  show  that,  contrary  to  plaintiff's 
own  testimony,  he  was  drunk  when  the  accident 
occurred.  Plaintiff  testified  to  a  mental  stupor 
resulting  from  the  accident  and  his  state- 
ments to  others  as  to  how  he  was  injured  were 
confilcting.  Held,  that  while  his  statement  that 
be  was  not  drunk  might  affect  his  credibility, 
if  false,  yet  the  drunkenness  itself  might  ex- 

Slain  bis  failure  to  rememl>er  such  condition, 
is  supposition  that  the  stupor  resulted  from 
the  injuries,  and  his  conflicting  statements,  and 
that  hence  the  question  of  his  drunkenness  was 
not  vitally  material. 
8.  Sauk  —  Jkbkino  of  Tbair  —  EvinsRoa  — 

SUFFICIENOT. 

In  an  action  for  injuries  to  a  passenger  al- 
leged to  have  been  occasioned  by  a  lurch  of  the 
train  as  he  alighted,  evidence  held  sufficient  to 
go  to  the  jury  on  the  question  as  to  whether 
the  train  gave  the  lurch  alleged. 
4.  Same— Cattse  or  Injury. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  have  been  occasioned  by  a  lurch  of 
the  train  as  he  alighted,  evidence  held  sufficient 
to  go  to  the  jury  on  the  question  as  to  whether 
plaintiff  was  discovered  on  the  track  at  a  time 
sufficiently  removed  from  the  time  of  the  al- 
leged acddent  to  permit  his  having  walked 
to  the  place  where  he  waa  found,  instead  of 
having  been  thrown  from  the  train  in  passing 
such  place. 
6.  Sake— INSTBUOTIOHS. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  have  been  occasioned  by  a  lurch  of 
the  train  as  he  alighted,  an  imBtmction  to 
find  for  plaintiff  if,  inter  alia,  defendant  "neg- 
ligently or  carelessly  gave  the  same  [tram]  a 
sudden  or  violent  jerk,"  defines  "negligently" 
in  language  not  susceptible  of  criticism  by  de- 
fendant not  requesting  a  definition  of  such 
term. 

6.  Same— Managemeht  Of  Train  —  Violent 
Jebk. 

It  is  negligence  in  the  operation  of  a  pas- 
senger train  to  suddenly  and  violently  move  it 
forward  without  notice  to  the  passengers  alight- 
ing from  it 

[Ed.   Note.— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Carriers,  i  1228-1229.] 

7.  Same  —  Contbibctobt     Neouobnce    — 
Drunkenness. 

That  a  passenger  alighting  from  a  train 
is  drunk  does  not  per  se  constitute  contribu- 
tory negligence. 

[Eld.    Note.— For  cases  in  point  see  vol.  9, 
Out  Dig.  Carriers,  I  1350.] 

8.  Same— iNSTKUonoN. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger alleged  to  have  been  occasioned  by  a 
sudden  lurch  of  the  train  as  he  alighted,  the 
only  evidence  of  contributory  negligence  is 
that  plaintiff  was  drunk,  any  error  in  leaving 
to  the  jury  to  determine  what  waa  contribntory 
negligence  was  against  the  plaintiff. 
0.  Samr. 

Where,  in  an  action  (or  injuries  to  a  pas- 
senger alleged  to  have  been  occasioned  by  a 
lurch   of  the  train  as  he  alighted,  defendant 
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claime<I  that  the  Injunr  waa  caused  bj  plain- 
tiff falling  from  the  train  at  another  place 
while  drunk,  an  instruction  to  find  for  defend- 
ant, if  plaintiff  received  hia  injury  in  any  other 
way  than  set  oat  in  an  instruction  based  on 
pbuBtiff's  contention,  sufficiently  precludes  re- 
covery, if  plaintiff  fell  from  the  train  at  such 
other  place. 

Appeal  from  Clrcalt  Conrt,  Ghrlatlan  Ooon- 

ty. 

"Not  to  be  officially  r^wrted." 

Action  by  H.  W.  Deaaon  against  the  liOxUs- 
TlUe  &  Nashville  Railroad  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Benjamin  D.  Warfield  and  3oe  McCarrolI, 
for  appellant  U  Tonti  and  Breathitt  & 
Bell,  for  appellee. 

O'REAB,  J.  Appellee  claimed  that  he  waa 
a  passenger  aa  one  of  appellant's  passenger 
trains,  due  to  arrive  at  Hopldmivllle  at  8 :35 
p.  m.,  April  80,  1901;  that  as  the  train 
reached  HopklnsvUle,  the  conductor,  or  some 
other  person  In  the  discbarge  of  that  duty,  an- 
nounced "HoidElnsvUle,"  and.  as  the  train 
came  to  a  stop  at  the  station,  annonnced,  "All 
off  for  HopklnsvUle" ;  that  thereupon  appel- 
lee arose  to  descend  from  the  coach,  that  be- 
ing bis  destination.  As  the  train  stopped, 
some  fonr  or  Ave  other  passengers  preceded 
him  in  alighting;  that  as  he  was  about  to 
step  off  the  car,  the  train  gave  a  sudden  and 
unexpected  lurch  forward,  by  which  he  was 
thrown  from  the  train,  alighting  on  his  right 
shoulder  on  a  stone  pavement  dislocating  and 
breaking  bis  shoulder,  to  its  permanent  Im- 
pairment; that  he  was  confined  to  his  bed 
and  room  for  seven  weeks  as  the  result  of 
the  injury ;  and  that  his  capacity  to  labor  and 
earn  money  has  been  materially  lessened. 
Appellant  denied  that  appellee  was  a  pas- 
senger on  the  train  at  all,  and  therefore  de- 
nied that  he  was  Injured  by  falling  off  the 
train  at  HopklnsvUle.  It  put  in  issue  all  the 
allegations  of  the  petition,  and  pleaded  af- 
firmatively that  appellee's  Injury  was  caused 
by  his  own  negligence.  There  were  two  trials 
of  the  case.  The  first  resulted  in  a  verdict 
for  the  plataitlff  for  $3,00a  A  new  trial  was 
granted  to  appellant  and  upon  a  retrial  the 
verdict  was  for  |2,000.  From  the  Judgment 
based  upon  that  verdict  this  appeal  is  prose- 
cuted. 

Appellant  Is  a  young  man.  He  was  about 
21  years  old  when  be  received  his  injury. 
If  be  Is  entitled  to  recover  at  all,  we  do  not 
regard  the  verdict  as  excessive.  Appellant 
urges  upon  us  with  great  earnestness  two 
grounds  for  reversal,  more  particularly  the 
first  one,  which  Is  that  the  verdict  is  papably 
contrary  to  the  evidence.  It  may  be  admit- 
ted that  there  is  a  sharp  confilct  between  the 
evidence  for  the  plaintiff  and  that  for  the 
defendant  in  the  case.  It  Is  possible,  how- 
ever, to  reconcile  all  or  nearly  all  of  appel- 
lant's evidence  with  that  of  the  plaintiff.  It 
Is  Impossible  to  reconcile  the  plaintiff's  evi- 


dence with  that  of  appellant    Briefly  stated, 
the  evidence   for  the  appellee  sustains  the 
statements  of  his  petition  aa  to  bow  the  ac- 
cident occurred.    Five  witnesses  testified  to 
having  seen  it;   one  of  them  positively  iden- 
tifying plaintiff  as  the  man  who  fell,  having 
been  acquainted  with  him  for  some  fonr  or 
five  years.before,  and  being  In  plain  view  of 
him,  and  only  a  few  yards  distant    The  oth- 
er witnesses  corroborated  this  last  witness 
and  appellant  in  such  detaU  as  should  leave 
little  doubt  if  they  were  telling  the  troth 
at  all,  that  the  incident  they  testified  to  see- 
ing was  tlie  injui7  of  the  plaintiff.     Tbey 
all  agree  that  the  train  came  to  a  stop ;  that 
four  or  five  persons  had  aUghted  from  the 
coach  la  which  appeUant  was  riding;    tliat 
as  appeUant  was  about  to  step  from  tlie  car, 
the  train  gave  a  sudden  lurch  forward,  by 
which  he  was  thrown  heavUy  to  tiie  pave- 
ment  alighting   on  bis  shoulder;    that  he 
arose,  picked  up  his  hat  with  his  left  hand, 
put  It  on  his  head,  then  taking  his  right  arm 
In  his  left  hand,  turned  and  started  back 
down  the  railroad  tnuA  in  the  direction  from 
which  he.  had  come,  and  towards  the  Acme 
MlUs,  situated  some  distance  away.   Appellee, 
it  Is  true.  Is  unable  in  his  testimony  to  ac- 
count for  himself  from  that  time  until  the 
following  evening,  when  be  boarded  the  train 
to  return  to  his  home  at  Pembroke.    He  pro- 
fesses not  to  have  remembered  anything  that 
occurred  after  he  arose  from  the  platform 
where  he  had  fallen,  except  a  vague  impres- 
sion that  the  doctor  that  he  was  taken  to  see 
that  night  told  him  that  he  was  not  badty  in- 
jured, and  that  some  young  man  carried  him 
there  in  a  wagon.    He  denied  having  been 
drunk.    We  notice  that  many  people  do  that 
who  have  been  drunk.    Perhaps  that  It  Is  be- 
cause tbey   really   think  they  were  not  as 
drunk  as  tbey  appeared  to  others,  and  In 
fact  were.    While  In  this  condition  appellee 
Is  proved  to  have  admitted  to  the  physician 
who   attended   him   that  night   and  to   the 
young  man  who  carried  him  to  the  physician, 
and  to  a  number  of  others  who  asked  him 
about  bis  condition,  that  he  had  fallen  from 
the  train  down  near  the  Acme  Mills  before  It 
bad  stopped.   Appellant's  evidence  shows  that 
appellee  was  seen  about  the  depot  some  time 
after  the   night   accommodation  train  came 
In  that  he  says  he  came  upon,  exc^t  they 
place  It  a  week  later  than  appellee  and  bis 
witnesses  fix  the  time  of  the  occurrence.    A 
number  of  witnesses  for  appellant  testified 
to  appellee's   admission  that  he  had  fallen 
from  the  train  down  near  the  Acme  Mills. 
They  all  say  that  he  was  more  or  less  drunk. 
The  trainmen  In  charge  of  the  train  testified 
that  the  train  did  not  give  a  sudden  lurch 
forward  on  the  evening  of  April  30, 1904,  nor 
on  the  evening  of  May  7,  1904,  when  the  ac- 
cident Is  supposed  to  have  occurred.     From 
this  It  Is  argued  that  the  evidence  Is  over- 
whelmingly on  behalf  of  the  defendant  ap*. 
pellant  and  that  we  should  set  aside  the  ver- 


Digitized  by 


Google 


tne    diacrepancies   in   apparently   conmcting 
evidence.    We  notice  that  the  principal  points 
of    discrepancy   are:     First,  the   day   npon 
which  the  accident  Is  said  to  have  occnrred; 
second,   whether  the  train  actually   gave  a 
lurch   forward   or  sudden   movement;    and, 
third,  as  to  the  condition  of  appellee  on  the 
evening  when  he  was  hurt — that  Is,  whether 
he  was  drunk  or  sober.    It  Is  possible  that 
the  witnesses  on  either  side  may  have  been 
mistaken  about  the  date — nothing  is  eaalet 
to  be  mistaken  about  than  dates,  after  two  or 
three  years  have  Intervened  from  the  oc- 
currence of  an  event,  not  very  important  to 
the  witnesses  testifying.    This  thing  occurs  In 
nearly  every  litigated  question  where  a  date 
Is  Involved,  and  the  fixing  of  it  depends  upon 
the  memory  alone  of  the  witness.     Whether 
appellee  was  drunk  or  not  Is  really  not  so 
material.    It  might  have  affected  appellee's 
credibility  as  a  witness,  if  he  was  drunk,  and 
notwithstanding  testified  that  he  was  not 
The  other  witnesses  who  testified  for  him  did 
not  know,  and  did  not  purport  to  state,  wheth- 
er he  was  drunk  or  sober.     The  evidence 
seems  to  be  convincing  that  he  was  probably 
drank,  but  if  he  was,  he  could  have  been  so 
drunk  he  could  not  remember  It  afterwards; 
that  is,  that  the  period  following  his  injury 
until  he  regained  consciousness  was  so  blank 
to  him  that  he  did  not  realize  that  he  was 
as  drunk  as  he  was,,  but  supposed  that  his 
mental    stupor   was    from    his    Injury.    Of 
course,  it  may  be  possible  that  he  was  lying 
about  it    If  he  was  drunk,  that  may  account 
for  his  not  remembering  where  he  was,  and 
not  remembering  what  occurred  after  the  In- 
jny,  until  he  left  next  day.    It  might  also 
account  for  his  conflicting  statements  as  to 
how  he  was  injured. 

As  to  whether  the  train  gave  the  lurch  or 
sudden  movement  forward  on  the  particu- 
lar ev^ing,  we  all  know  that  trains  some- 
times do  move  forward  a  little  from  one 
cause  or  another  after  they  have  once  come 
to  a  full  stop  apparently.  This  Is  common 
enough  that  the  occurrence  would  not  be 
apt  to  impress  Itself  particularly  upon  per- 
sons standing  by,  who  did  not  have  their  at- 
tention called  to  the  fact  by  some  unusual 
and  striking  circumstance  connected  with  It 
It  would  not  be  surprising,  therefore.  If  in 
fact  the  train  did  make  the  movement,  yet 
if  nothing  else  occurred  to  attract  the  at- 
tention of  people  standing  by,  that  a  year 
or  two  afterwards  they  would  not  be  able 
to  remember  or  recall  the  fact  whether  the 
train  had  made  such  a  movement  But  to 
the  man  who  fell  from  the  train  from  that 
cause,  and  to  those  who  actually  saw  him 
fall  from  that  cause,  this  incident  would  be 
avch  an  unusual  one  that  It  would  be  apt  to  be 
fastened  npon  the  memory  of  such  witnesses, 
M  that  when  the  former  say  that  the  train  did 


disbelieve  tne  testimony  of  -those  who  say 
the  train  did  not  move,  nor  discredit  their 
Integrity  when  we  find  the  contrary.  But 
if  we  should  conclude  that  the  train  did  not 
move,  then  we  must  discredit  the  veracity 
of  those  who  swore  that  it  did.  A  witness 
for  appellant  testified  that  as  the  train 
came  in,  he  had  occasion  to  go  to  the  Acme 
Mills  to  get  his  overcoat;  that  he  heard 
some  one  call  for  help  up  the  railroad  track 
towards  the  station ;  that  he  Unswered  him, 
and  was  responded  to  by  another  call  for 
help,  and  went  to  the  spot  whence  the  call 
came;  that  there  he  found,  some  20  or  25 
steps  from  the  Acme  Mills  crossing,  the  ap- 
pellee, who  claimed  to  be  suCterIng  from  an 
Injury  sustained,  as  he  then  said,  from  hav- 
ing falloi  from  the  train  that  Just  then 
had  passed.  This  witness  says  that  he  then 
took  appellee  to  the  station,  and  helped  hlra 
to  the  express  wagon.  In  which  he  was  car- 
ried to  the  office  of  the  physician  alluded  to 
above.  The  distance  from  the  mill  to  the 
station  Is  such  that  It  is  hard  to  reconcile 
this  witness'  statement  of  the  occurrence, 
if  accepted  literally,  with  that  of  appellee 
and  the  four  witnesses  who  say  they  saw 
him  fall,  and  upon  arising  Immediately 
start  back  toward  the  Acme  Mills,  as  the 
time  elapsing  from  the  fall  to  the  time  of 
appellee's  discovery  near  the  mill  was  so 
short,  according  to  the  witness  who  said 
he  found  him  there,  as  to  make  It  Improb- 
able that  appellee  could  have  covered  It 
within  that  time.  On  this  point  appellee's 
witnesses'  testimony  easily  accounts  for  his 
presence  on  the  railroad  track  near  the 
mill.  That  was  the  direction  they  say  he 
took  after  he  got  up  from  his  fall.  The  only 
discrepancy  at  all  in  this  phase  of  the  case 
Is  as  to  the  time  when  the  young  man  said 
he  found  appellee  near  the  mill  crossing. 
About  this  he  must  have  been  mistaken,  or 
all  the  other  witnesses  were  mistaken.  It 
Is  fairly  within  the  province  of  the  Jury  to 
say,  certainly  we  cannot  say,  that  the  pre- 
ponderance was  not  upon  their  side,  when 
they  did  say  that  the  one  witness  was  more 
apt  to  be  mistaken  as  to  his  recollection  of 
the  time  than  that  the  five  witnesses  should 
be  mistaken  about  the  fact  of  the  fall.  We 
have  set  out  the  evidence  In  this  case  at  this 
length  to  show  that  It  is  not  properly  a 
case  for  the  appellate  court  to  say  that  the 
verdict  is  flagrantly  against  the  evidence. 
It  Is  not  The  peculiar  province  of  the  Jury 
Is  to  weigh  matters  of  this  kind,  to  recon- 
cile such  apparent  discrepancies,  and  to  ar- 
rive at  the  truth  by  discarding  that  which 
to  their  minds  Is  most  unbelievable,  lest  we 
would  have  trials  by  the  court  alone,  with 
the  Juries  merely  to  record  the  verdict  of  the 
Judge. 
The  court  instructed  the  Jury  upon  hia  own 
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for  farther  exploitation.  Tbe  appellants 
(plaintiffs)  filed  a  petition  In  the  Wayne  cir- 
cnlt  court  for  an  Injunction  against  appellees 
(defendants)  to  prevent  them  interfering 
with  their  operations  on  his  land  under  the 
lease.  A  trial  of  the  case  resulted  in  a  jndg- 
ment  in  favor  of  the  plaintiffs,  and  a  perma- 
nent Injunction  was  awarded,  under  the 
shelter  of  which  they  were  put  in  possession 
of  the  land  in  question  for  all  the  purposes 
of  the  lease,  and  it  seems  that  they  pro- 
ceeded to  operate  for  oil  and  gas.  In  the 
meantime,  an  appeal  was  prosecuted  to  this 
court,  with  the  result  that  the  Judgment 
granting  the  Injunction  was  reversed,  and  a 
mandate  Issued  to  the  lower  court  directing 
it  to  dismiss  the  plaintiffs'  (appellants')  x>eti- 
tlon.  This  mandate  was  filed  In  tbe  lower 
court,  and  based  upon  it  the  defendants  (ap- 
pellees) entered  a  motion  for  an  order  restor- 
ing tbem  to  tbe  possession  of  tbe  land.  To 
this  motion  tbe  plalntlfl^  (appellants)  tend- 
ered a  response,  In  which  they  undertook  to 
set  up,  as  a  reason  for  the  defendants  not  be- 
ing restored  to  possession  of  the  property 
under  the  mandate,  certain  equities  which 
they  claimed  arose  by  reason  of  improve- 
ments made  on  tbe  land  by  digging  wells 
and  erecting  machinery  and  buildings  nec- 
essary for  the  prosecution  of  tbe  business  of 
obtaining  oil,  gas,  etc.,  during  the  pendency 
of  the  cases  In  this  court 

We  do  not  deem  It  necessary,  or  even  ap- 
propriate, under  the  view  we  have  of  the 
merits  of  this  response,  to  enter  with  any 
particularity  into  its  allegations,  or  to  in  any 
wise  rule  upon  their  validity.  In  the  former 
opinion  of  the  court  it  was  said:  "We  there- 
fore conclude  that  WHllams  abandoned  the 
lease,  and  that  in  1902,  when  appellee  en- 
tered for  the  purpose  of  boring  the  well  deep- 
er. It  bad  no  rights  under  it  The  other  ques- 
tion to  be  determined  Is:  What  was  the  ef- 
fect of  appellee's  re-entry  and  work  on  the 
well?  While  Duncan  objected  to  this  entry, 
we  think  that  it  follows  from  the  proof  that 
he  did  not  stand  upon  his  objection,  but 
acquiesced  in  appellee's  boring  the  well  deep- 
er. This  acquiescence  on  his  part  would 
estop  bim  to  complain  of  tbe  entry  of  appel- 
lee, or  to  say  If  it  had  then  found  oil  that  It 
was  not  entitled  to  the  rights  conferred  by 
tbe  contract  But,  when  appellee  again 
abandoned  the  property,  he  was  not  estopped 
to  deny  it  the  right  to  return  a  second  time. 
In  other  words,  the  estoppel  only  cut  him 
off  from  complaining  of  what  appellee  was 
then  doing.  It  conferred  on  appellee  no  right 
to  leave  the  premises  and  come  back  at  its 
pleasure  to  renew  Its  operations.  When  ap- 
pellee, after  making  the  second  experiment 
took  away  Its  property,  and  left  the  premises, 
the  parties  were  Just  where  they  were  before 
tbe  entry  was  made.  Duncan  did  not  induce 
it  to  come  upon  bis  premises,  or  to  spend 
any  money  there.  .  It  came  of  its  own  voli- 
tion, and  against  bis  protest,  with  full  knowl- 
edge of  all  tbe  facts.    It  was  in  no  way  mis- 


led, and  vrtien  after  making  its  experiment 
It  left  the  property,  taking  everything  it 
bad  there  away,  there  la  no  principle  of 
estoppel  upon  which  Duncan  would  be  re- 
quired to  snbmit  to  any  farther  entry  by  it 
or  to  wait  upon  it  before  leasing  the  land  to- 
others. Judgment  reversed  and  cause  re- 
manded, with  directions  to  tbe  circuit  court 
to  dismiss  appellee's  petition."  The  mandate 
based  upon  this  opinion  ended  the  litigation. 
After  it  was  entered  the  plaintiffs  were  out 
of  court  and  had  no  rights  which  they  could 
litigate  in  this  case.  The  court  having  er- 
roneously placed  them  in  possession,  it  fol- 
lows that  it  was  Its  duty,  upon  the  filing  or 
tbe  mandate,  to  restore  the  defendants  to  the- 
position  they  held  with  reference  to  tbe  land, 
before  tbe  order  of  injunction  was  issued. 
Tbe  precise  question  here  arose  In  the  case 
of  Watson  v.  Avery,  8  Bush,  635.  By  a  Judg- 
ment of  tbe  Jefferson  chancery  court,  Avery. 
McNanghton,  and  Leech  were  beld  to  be  the 
ruling  elders  of  the  Warren  Street  Presby- 
terian Church  in  Louisville,  Ky.,  and  entitled 
to  tbe  possession,  management  and  control 
of  it  under  tbe  regulations  of  the  Presby- 
terian Church  In  the  United  States  of  Ameri- 
ca. Upon  appeal,  that  Judgment  was  re- 
versed, and  the  court  decided  that  these  men 
were  not  the  ruling  elders  In  the  church, 
and  were  not  entitled  to  the  possession  of  the 
property,  and  a  mandate  was  issued  to  the 
following  purport:  The  Judgment  "reversed, 
and  tbe  cause  remanded  for  pr<H)er  correct- 
ive proceedings  respecting  the  possession, 
control,  and  use  of  the  church  property,  and 
for  final  Judgment  In  conformity  to  said  opin- 
ion." When  the  case  returned,  the  chancel- 
lor i)ermitted  these  three  men  to  file  addi- 
tional or  supplemental  proceedings,  and 
awarded  them  an  injunction  against  Watson, 
Hackney,  and  Gault,  who  were  the  successful 
litigants  for  tbe  lawful  possession  of  the 
church  property,  forbidding  tbem  to  interfere 
with  Avery,  Leech,  and  McNanghton  in  the 
management  of  tbe  church.  Upon  a  motion 
of  Watson,  Hackney,  and  Oault  made  in 
this  court  a  rule  was  awarded  them  against 
tbe  chancellor  to  show  cause  why  be  should' 
not  be  required  to  carry  into  effect  the  man- 
date Issued,  and  place  the  successful  litigants 
in  possession  of  tbe  property.  In  passing 
upon  tbe  sufficiency  of  tbe  diancellor's  re- 
sponse, it  was  said:  "Wbatever  may  be  the^ 
rights  of  a  defeated  litigant  to  review,  by 
proper  original  proceedings,  a  final  Judg- 
ment against  bIm,  or  to  enjoin  or  vacate  it 
for  causes  not  litigated  and  concluded  in  the 
previous  action,  it  seems  to  us,  for  obvious 
and  important  reasons,  such  renewed  litiga- 
tion should  not  be  permitted  In  a  suit  which 
has  reached  Its  final  decision,  and  especially 
sbould  it  not  be  allowed  for  the  purpose  of 
preventing  tbe  lower  court  from  correcting 
its  own  erroneous  Judgments  in  obedience 
to  tbe  mandate  of  this  court  In  the  case  of 
Morgan  v.  Hart  8  B.  Mon.  79,  cited  and  re- 
lied on  by  the  chancellor,  this  coort  saidr 
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'We  art  also  satlgfled  that  It  would  be  an 
inconvenient  practice  to  allow  any  other  de- 
mand ontelde  of  the  original  suit,  and  not 
disposed  of  by  the  decree,  to  be  brought  Into 
litigation  on  the  rule  or  motion  for  restitu- 
tion.' Snch  demand,  if  Jnst  and  subsisting, 
should  be  set  up  in  an  independent  suit;  and. 
If  there  be  any  equitable  reason  for  not  co- 
ercing the  order  or  decree  for  restitution. 
It  should  be  made  available  as  a  ground  for 
enjoining,  and  not  for  preventing  or  modify- 
ing, the  order  of  restitution." 

This  Is  conclusive  of  the  merits  of  this  ap- 
peal, and  the  Judgment  of  the  trial  court, 
refusing  to  allow  the  response  of  appellants 
to  be  filed,  and  awarding  a  writ  of  posses- 
sion restoring  the  defendants  to  the  posses- 
sion of  their  property.  Is  affirmed. 


PBNN  MUT.  LIFE  INS.  CO.  ▼.  BARNBTT'B 

ADM'R. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1908.) 
INSUBARCS— Life  Pouot  —  Lap8»— Paid-Dp 

IRSITBANCK. 

After  payment  of  12  annual  premiums 
there  was  a  lapse  of  a  life  policy  provfdlBK  that 
if  It  lapsed  after  payment  of  two  annual  pre- 
miums the  company  would  extend  the  full 
amount  insured  by  the  policy  for  such  time 
as  the  fnll  reserve  wonld  carry  It,  or  would 
grant  paid-up  insurance,  payable  at  death,  for 
an  equitable  amount;  and  if  such  lapse  was 
after  payment  of  five  annual  premiums,  the 
paid-op  policy  should  t>e  for  as  many  twentieth- 
parts  of  the  sum  insured  as  there  had  been  an- 
nual premiums  paid.  Before  the  lapse  in- 
sured iMrrowed  money  of  the  insurer  on  his 
note,  living  the  policy  as  collateral  security, 
the  note  providing  that  If  it  was  not  paid  at 
maturity  the  insurer  could  ascertain  the  cash 
value  of  the  policy,  and  cancel  it,  and  with  the 
cash  surrender  value  pay  the  loan,  and  with 
the  balance  credit  insured  with  as  much  paid- 
up  insurance  as  such  balance  would  purchase 
at  the  then  age  of  insured.  Beld.  that  on  set- 
tlement of  the  policy,  which  should  be  at  the 
time  of  its  lapse,  insured  had  the  right  to  a 
paid-up  policy  for  twelve-twentietlis  of  the 
original  policy,  and  the  insurer  had  no  right 
to  deduct  from  the  amount  with  which  a  paid- 
up  policy  should  be  bought,  25  per  cent  of 
the  reserve,  and  enough  to  continue  the  orig- 
inal policy  till  .the  note  was  due  and  interest 
thereafter  to  accrue.  In  addition  to  the  principal 
of  the  note  and  the  interest  thereon  to  date. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  ofBcially  reported." 

Action  by  Jonathan  T.  Bamett's  adminis- 
trator against  the  Penn  Mutual  Life  Insur- 
ance Company.  Judgment  for  plaintiff.  De- 
fendant appeals.     Reversed  and  remanded. 

Tbos.  W.  Bnllitt  and  A.  Scott  Bullitt,  for 
appellant  Jas.  T.  A.  Baker  and  John  Rob- 
erts, for  appellee. 

NUNN,  J.  On  the  6th  day  of  April,  1885, 
the  appellant  Issued  a  policy  for  insurance 
for  the  sum  of  $5,000  upon  the  life  of  Jona- 
than T.  Bamett;  the  annual  premium  due 
thereon  being  1189.60.  The  assured  paid  the 
premiums  regularly  to  the  number  of  12, 
but  failed  to  pay  the  thirteenth,  when,  ac- 


cording to  its  terms,  the  policy  lapsed.  The 
policy  in  question  contains,  among  others,  the 
following  provisions:  '"(11)  That  if  this  poli- 
cy shall  become  void,  all  payments  previously 
made  upon  It  shall  be  forfeited  to  the  compa- 
ny, but  if  the  lapse  shall  occur  by  nonpayment 
of  premium  after  two  full  annual  premiums 
have  been  paid,  the  company  will,  subject 
to  the  other  conditions  of  the  policy:  First, 
extend,  without  participation,  the  fnll  amount 
Insured  by  this  policy  for  as  many  years 
and  days  as  the  full  reserve,  by  the  actuaries 
m  per  cent  table  of  mortality,  at  the  time 
of  such  lapse  (less  any  indebtedness  upon  this 
policy  under  the  company's  rules),  will  carry 
the  same  at  the  present  established  rates 
of  the  company,  but  if  death  shall  occur 
within  three  years  after  such  lapse  by  non- 
payment of  premium,  and  during  such  ex- 
taiti(m  of  insurance^  there  shall  be  deducted 
from  the  amount  payable  the  sum  of  all 
the  accrued  premiums  [less  surplus],  with 
Interest  thereon;  or,  second,  upon  wiittei 
application  by  the  owner  of  this  policy,  and 
the  surrender  of  ail  claims  thereunder  to  the 
company  at  Its  home  office  within  60  days 
after  such  lapse,  will  grant  nonpartlcipating 
paid-up  insurance  payable  at  death,  for  an 
equitable  amount;  but  if,  at  the  time  of  snch 
lapse,  Ave  full  years'  premiums  have  been 
paid  on  tills  policy,  then  the  paid-up  policy 
shall  be  for  as  many  twentieth  parts  of  the 
said  sum  Insured  as  there  shall  have  beoi 
full  annual  premiums  paid  thereon;  provided 
ail  outstanding  llabili^  under  this  policy  be 
first  paid  off." 

On  the  26th  day  of  September,  1896,  Bar- 
nett  executed  a  note  to  the  appellant  for 
$1,000.  He  only  received  $940,  the  remain- 
ing $60  was  advanced  In  the  payment  of  In- 
terest on  the  note  for  12  months.  He  assign- 
ed Ills  policy  as  collateral  security  for  the 
repayment  of  the  sum  to  the  company.  The 
note  contained  the  following  provision: 
"  •  *  •  It  Is  agreed  that  if  said  loan  b« 
not  paid  at  maturity,  the  company  Is  hereby 
authorized,  with  or  without  notice  to  the  un- 
dersigned, to  ascertain  [according  to  its  rules 
for  the  purchase  of  policies],  the  cash  value 
of  said  policy,  to  cancel  and  annul  the  same, 
and,  with  the  cash  surrender  value  thereof, 
pay  this  loan  note  and  any  interest  and  costs 
that  may  be  due  on  the  same,  and  with  the 
balance.  If  any,  purchase  and  pass  to  the 
credit  of  said  policy,  on  the  Ixioks  of  the 
company,  as  much  paid-up  nonpartlcipating 
Insurance  (payable  as  the  policy  is,  payable), 
as  the  amount  will  purchase  at  the  then  age 
of  the  Insured;  or  apply  the  said  balance 
according  to  the  terms  of  the  policy."  The 
premium  due  April  6,  1897,  was  not  paid, 
and  by  its  terms,  as  said  before,  the  policy 
lapsed.  It  is  admitted  that  at  that  time, 
the  reserve  fund  on  the  policy  due  the  In- 
sured amounted  to  $1,606.25,  and  the  appel- 
lant without  notice  to  the  Insured,  appropri- 
ated $33.76  of  this  fund  to  carry  the  policy 
to  September  27tb,  the  day  the  note  fell 
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total  reserve,  leaving  $1,138^;  from  this 
It  deducted  133.75,  the  cbarge  for  carrying 
the  policy  from  April  K  to  September  27, 
1897,  and  $1,000^  tbe  amonnt  applied  to  pay- 
ment of  the  note,  which  left,  according  to 
its  calculation,  $104.59  with  which  to  pur- 
chase nonpartlclpatlng  Insurance  payable  at 
bis  death.  Bamett  was  then  61  years  of 
age,  and  tbe  company  reported  to  him  that 
the  balance  of  the  reserve  to  his  credit  would 
purchase  a  policy  for  $215.  The  Insured 
died  In  the  year  1903,  whereupon  the  appel- 
lant company  offered  to  pay  to  bis  adminis- 
trator $215,  which  he  refused  to  accept,  and 
instituted  this  action  for  an  adjudication  of 
his  rights  under  tbe  policy.  Appellee  claims 
tbat,  under  tbe  terms  of  tbe  policy,  bis  dece- 
dent, on  tbe  6tb  day  of  April,  1897,  when  tbe 
policy  lapsed,  was  entitled  to  paid-up  in- 
surance for  twelve-twentieths  of  $5,000, 
which  amounted  to  $3,000.  This  was  con- 
troverted by  appellant  claiming  tbat  tbe 
terms  of  tbe  note,  which  was  executed  for 
$1,000,  changed  tbe  terms  of  tbe  policy.  Tbe 
lower  court  adopted  appellee's  view,  and  ren- 
dered Judgment  in  bis  favor  for  tbe  $3,000, 
subject  to  a  credit  of  the  note  for  $1,000, 
with  Interest,  leaving  tBe  Judgment  In  favor 
of  appellee  for  $1,802. 

It  seems  to  ns  tbat  appellant  was  entitled 
to  have  a  settlement  of  tbe  policy  when  it 
lapsed;  it  was  not  obligated  to  await  tbe 
death  of  tbe  insured  before  adjusting  tbe 
same;  by  so  doing  the  Interest  on  tbe  note 
might  have  exceeded  tbe  value  of  tbe  policy, 
and  It  would  have,  lost  money  as  a  result 
The  rights  of  the  parties  were  not  changed 
by  reason  of  tbe  fact  tbat  tbe  insured  died 
within  a  few  years  thereafter.  A  true  basis 
for  the  settlement  Is  to  ascertain  tbe  actual 
cash  value  of  the  policy  at  the  time  It  lapsed, 
April  6,  1897,  considering  tbe  age  of  tbe  in- 
sured and  bis  expectancy  of  life  under  the 
mortality  table;  from  tbat  sum  deduct  the 
debt  of  $971.00,  owed  by  tbe  decedent,  re- 
duced by  reason  of  paylnent  of  Interest  in 
advance.  The  balance  would  have  been  due 
to  tbe  assured.  However,  as  tbe  parties 
have  treated  this  case  upon  another  principle, 
and,  as  tbe  result  reached  is  practically  tbe 
same,  we  will  determine  It  upon  tbe  metbod 
fixed  In  tbe  pleadings  and  proof.  We  do 
not  think  appellant  bad  tbe  right  to  deduct 
25  per  cent,  of  tbe  reserve  of  $1,506.25;  nor 
did  it  have  tbe  right  to  apply  the  $33.75  for 
the  purpose  of  continuing  the  policy.  This 
reserve,  which  belonged  in  full  to  tbe  insured, 
after  deducting  tbe  amount  due  on  tbe  note 
at  tbe  time  tbe  policy  lapsed,  April,  6,  1897, 
would  have  purchased  a  nonpartlclpatlng 
policy,  payable  at  tbe  death  of  Bamett 
for  the  sum  of  $1,104.50,  and  for  this  sum 
appellee  is  entitled  to  a  Judgment,  with  in- 
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vciTieu,   uuu  i-euiiuiuKU,   lor  luruier  (uvceeu- 
IngB  consistent  herewith. 


BOWLES'  EX'B  t.  JONES  et  al. 
(Court  of  Appeals  of  Kentneky.    Oct  2,  1906.) 

1.  Chattbx  Mortoages-^biobitt  —  Faii,ubb 
TO  Recobd— Attachment. 

Tl'o  lien  acquired  by  the  levy  of  an  attach- 
ment has  priority  over  an  unrecorded  mortgage 
of  which  the  attaching  creditor  had  no  notice 
at  the  time  the  debt  was  created. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent  Dig.  Chattel  Mortgages,  {  253.] 

2.  Landlord  and  Tenant— Landlobd's  Lien 
— Pbtobities. 

A  landlord's  lien  on  the  crop  was  superior 
to  that  of  an  insurance  company  to  whom  the 
tenant  gave  a  mortKage,  but  inferior  to  the 
lien  pt  attaching  creditors  of  tbe  tenant;  and 
tbe  lien  of  tbe  Insurance  company  was  superior 
to  that  of  the  attaching  creditors,  but  inferior 
to  the  lien  of  the  landlord.  Held,  that  as 
against  the  Insurance  company,  the  landlord 
was  entitled  to  the  proceeds  of  the  crop,  but 
out  of  such  sum,  as  between  the  landlord  and 
the  attaching  creditors,  their  claims  must  be 
first  paid,  the  landlord  being  entitled  to  the 
remainder. 

3.  Crattxl  Mobtgaoe— Lien  Pbiobitieb. 

Where  a  mortgage  executed  by  a  tenant 
on  the  crop  expressly  referred  to  a  rent  claim 
on  the  crop,  the  mortgagee  could  not  subse- 
quently be  beard  to  assert  that  his  lien  was 
superior  to  tbat  of  the  landlord. 

Appeal  from  Circuit  Court  Christian  Coun- 
ty. 

"To  be  ofllclally  reported." 

Suit  by  tbe  executor  of  B.  W.  Bowles 
against  Robert  S.  Jones  and  others ;  and  from 
a  Judgment  in  favor  of  plaintiff,  granting 
insufflcient  relief,  he  appeals.    Reversed. 

C.  H.  Bush,  and  F.  L.  Wilkinson,  for  ap- 
pellant G.  Clifton  Long  and  R.  W.  Harrison, 
for  appellees  Jones  and  others.  Frank  Rives, 
for  appellee  H.  C.  McGee.  J.  T.  Hanbery, 
for  appellee  B.  J.  Wall. 

CARROLL,  C.  On  October  27,  1002,  Rob- 
ert S.  Jones  executed  to  J.  W.  Bowles,  his 
landlord,  a  rent  note  for  $4.')0,  due  on  or  be- 
fore January  1,  1004,  for  tbe  rent  of  a  farm 
for  tbe  year  1903.  In  September,  1903,  Jones 
entered  into  a  contract  with  tbe  executor  of 
Bowles  to  rent  tbe  farm  for  tbe  year  1904, 
and  88  a  part  of  this  contract  be  agreed  "to 
mortgage  tbe  live  stock  and  implements  and 
the  present  crop  of  tobacco  to  secure  tbe 
rental  for  tbe  present  year  In  addition  to 
the  rent  for  next  year."  On  February  8, 
1904,  Jones  executed  a  mortgage  to  appellee, 
the  Giant  Insurance  Company,  on  the  tobacco 
raised  on  tbe  rented  farm  in  1903  to  secure  a 
note  for  $165  due  tbe  insurance  company. 
This  mortgage. recites  "tbat  tbe  said  first 
party  (Jones)  hereby  expressly  warrants  bis 
title  in  and  to  the  same  against  the  claim 
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of  all  penons  whatever  except  f450  rent 
claim  on  tobacco."  The  1903  rent  was  due  on 
January  1,  1904,  bat  the  landlord  did  not 
take  any  steps  to  enforce  his  landlord's  lien  on 
the  tobacco  raised  In  1903  by  Jones  on  tb* 
rented  premlieB  within  the  time  permitted  by 
the  statute,  and  It  conceded  that  the  landlord 
has  no  statutory  Hen  on  tbe  tobacco.  In 
Jane,  1904,  and  before  all  of  the  1903  tobac- 
co crop  was  sold,  the  appellees  Wall  Bros. 
and  SIcGee  obtained  attachments  and  had 
them  levied  on  tbe  tobacco.  Afterward,  the 
appellant  landlord,  brought  this  suit  In  eq- 
uity against  the  tenant,  the  attaching  credit- 
ors, and  the  Insurance  company,  setting  ap 
that  he  bad  a  Hen  on  the  tobacco  and  on  tbe 
proceeds  of  that  part  of  it  which  had  been 
■old,  and  asked  that  bis  Hen  be  adjusted 
priorly  over  the  mortgage  of  the  insurance 
company  and  the  Hens  of  the  attaching  cred- 
itors. The  insurance  company  and  the  at- 
taching creditors  denied  that  the  landlord  bad 
a  aaperior  lien,  and  asserted  by  appropriate 
pleadings  their  claims  and  Hens.  Pending 
tbe  litigation,  the  tobacco  was  all  sold  and  tbe 
proceeds  paid  to  the  court  receiver.  On  a 
hearing  of  tbe  case,  the  court  adjudged  the 
landlord  a  lien  on  the  proceeds  as  against  the 
tenant,  but  held  his  lien  to  be  inferior  to  the 
Hens  of  the  insurance  company  and  tbe  at- 
taching creditors — ^giving  to  the  insurance 
company  priority  over  the  attaching  credit- 
ors, and  directing  the  receiver  to  pay  the 
claims  in  tbe  order  mentioned,  including  tbe 
costs  of  McOee  and  Wall  Bros.,  which  costs 
amounted  to  about  |140.  Under  this  Judg- 
ment, there  was  only  left  for  tbe  landlord 
$17.19,  and  he  appeals. 

Tlie  principal  question  to  be  determined  Is 
whether  or  not  the  landlord  by  virtue  of 
the  contract  made  in  September,  1903,  bad  a 
lien  on  the  tobacco  raised  on  the  rented  prem- 
ises in  that  year.  At  the  time  this  contract 
was  entered  into  the  landlord  had  a  lien  on 
this  crop  for  the  rent  of  1903  which  was  not 
due  until  January,  1904;  and  although  this 
contract  was  not  recorded,  it  is  the  contention 
of  the  landlord  that  it  created  an  equitable 
lien  upon  the  crop  of  1903  to  secure  the  rent 
for  1903,  and  that,  in  a  contest  between  the 
equities  of  tbe  attaching  creditors  and  tbe 
landlord,  the  oldest  equity  must  prevail.  The 
Giant  Insurance  Company  Insists  that  its 
mortgage  lien  is  superior  to  tbe  Hen  of  the 
landlord,  but  this  position  Is  not  tenable  be- 
cause in  the  mortgage  executed  to  tbe  in- 
surance company  the  rent  claim  for  $450  on 
the  tobacco  mortgaged  to  It  is  expressly  men- 
tioned and  as  between  it  and  the  landlord  it 
had  actual  notice  of  the  landlord's  claim  for 
|4S0,  it  must  be  held  to  have  taken  its  mort- 
gage subject  to  this  claim,  and  will  not  be 
permitted  in  the  face  of  the  recitals  in  the 
instrument  under  which  it  asserts  a  lien 
to  say  that  its  Hen  is  superior  to  that  of  the 
landlord.  On  June  15,  1904,  and  while  tbe 
tobacco  or  most  of  it  was  on  the  rented  prem- 


ises, tbe  toiant  executed  to  the  landlord  a 
mortgage  which  was  put  to  record  on  tbe 
day  of  its  execution.  This  mortgage  recites 
that  "in  order  to  secure  the  rrat  for  1904, 
which  is  evidenced  by  a  promissory  note 
of  the  party  of  the  first  part  of  this  date,  for 
$460  due  December  1,  1904,  and  any  balance 
that  may  remain  due  on  the  roit  for  1903, 
after  exhausting  his  present  crop  of  tobacco 
wlilcb  has  already  been  mortgaged  for  tbe 
rent  of  1903,  the  party  of  tbe  first  part  has 
this  day  mortgaged,"  etc.  It  appears  that 
tbe  claim  of  the  attaching  creditor,  H.  C. 
McGee  was  created  on  April  11, 1904,  and  the 
account  of  the  attaching  creditor  Wall  Bros. 
was  created  during  the  year  1904;  therefore 
both  of  these  claims  were  created  subsequent 
to  the  agreement  between  the  tenant  and  the 
landlord  made  In  September,  1903,  and  tbe 
attachments  obtained  by  tbese  creditors 
which  were  issued  before  the  mortgage  of 
June  16,  1904,  was  lodged  for  record  take 
precedence  to  the  unrecorded  and  hidden  lien 
of  the  landlord  in  the  contract  made  in  1903. 
Wicks  V.  McOonnell,  48  &  W.  206,  20  Ey.  Vkw 
Rep.  86. 

The  respective  priorities  and  Uena  of  tbe 
parties  then  are  as  follows:  Tbe  landlord's 
Hen  is  superior  to  that  of  the  Giant  Insur- 
ance Company,  bat  Inferior  to  the  lioi  of  the 
attaching  creditors.  The  lien  of  the  Giant 
Insurance  Company  is  superior  to  that  of 
the  attaching  creditors,  bat  inferior  to  tbe 
Hen  of  the  landlord ;  and  as  to  the  landlord, 
the  attaching  creditors  have  a  prior  lien,  as 
to  the  Giant  Insurance  Company  a  Junior  Ilea. 
There  is,  however,  no  doubt  that  tbe  landlortTs 
lien  Is  superior  to  that  of  the  insurance  com- 
pany, and  the  mere  fact  that  the  Hen  of  tbe 
attaching  creditors  is  superior  to  that  of  tbe 
landlord  ought  not  to  prejudice  the  rights  of 
the  landlord  as  between  him  and  the  insur- 
ance company.  The  amount,  in  the  hands  of 
tbe  receiver  to  be  distributed  among  tbese 
lienbolders  was  $296.91,  and  as  the  land- 
lord's lien,  is  greater  than  this  sum,  the  land- 
lord, as  against  the  insurance  company.  Is 
entitled  to  tbe  whole  of  It,  but,  out  of  ttds 
fund  as  between  the  landlord  and  the  attacti- 
ing  creditors,  their  claims  must  be  first  paid, 
and  when  paid  tbe  landlord  is  entitled  to  tbe 
remainder  of  tbe  fund.  A  question  is  made 
about  the  costs  taxed  in  this  action,  bat  tbis 
must  be  settled  by  the  lower  court 

The  Judgment  is  reversed  for  proceedings 
in  conformity  to  this  opinion. 


DB    WITT'S    ADM'E    v.    LOniSVILLB    & 

N.   R.   CO. 
(Court  of  Appeals  of  Kentucky.    Oct  30,  1900.) 

1.  TBIAL  —  iRSTBtTOnORS— ABBTBl.ai  LcaAi. 

Pbinoiples. 

An  Instruction  that,  when  plaintiff's  in- 
testate entered  defendants  servioe  as  a  brake, 
man,  he  assumed  all  tbe  ordinary  risks  and 
hazards  of  that  oocnpation,  and  if  his  injoriea 
were  the  direct  and  natural  result  of  some  <Nae 
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[Ed.  Note. — ^For  cases  io  point,  aee  toL  46, 
Gent.  Dig.  Trial.  K  582,  S^.] 

2.  IfABTKB  AMD  SKBYANT— INJUBIKS  TO    SkBT- 

ART— AonoH— Inbtbuotiorb. 

Such  Instruction  was  not  objectionable 
for  failure  to  specifically  point  out  of  what  the 
ordinary  risks  and  liasards  of  a  brakeman  con- 
sisted. 

3.  TbiAL— iRBTBUOnORB— MXUORAIIDA. 

In  an  action  for  injuries  to  a  aerrant,  the 
court  charged  that  defendant  might  establish 
and  enforce  reasonable  rules  and  reflations 
for  the  government  of  its  employta  in  the  man- 
agement and  operation  of  its  trains.  Under- 
neath the  instruction  were  the  words  "Rule 
4"  and  "Rule  130."  Held,  that  such  words 
'were  mere  memoranda,  forming  no  part  of  the  in- 
struction, and  therefore  did  not  render  the 
instruction  objectionable  as  accentuating  such 
rules,  to  the  exclusion  of  others  introduced  in 
plaintiff's  behalf. 

4.  Same. 

An  instruction  that  if  defendant's  serv- 
ant sustained  the  injuries  complained  of  as  the 
direct  result  of  an  accident,  and  not  as  a 
direct  and  natural  result  of  defendant's  neg- 
ligence, the  jury  should  find  for  defendant,  was 
not  objectionable  as  eliminating  negligence  from 
the  jury's  consideration  and  warranting  them 
in  finding  for  defendant  if  the  injury  was  ac- 
cidental, thoogh  the  result  of  negligence. 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  officially  reported." 

Action  by  Earl  De  Witt's  administrator 
against  the  Louisville  &  NasbTille  Railroad 
Company.  From  a  Judgment  for  defendant, 
Olaintlff  appeals.    Affirmed. 

S.  R.  Crewdaon  and  Proctor  &  Herdman, 
for  appellant  Benjamin  D.  Warfleld  and 
Browder  &  Browder,  for  appellee. 

BABKBR,  J.  Earl  De  Witt  was  a  brake- 
man  upon  one  of  appellee's  freight  trains, 
and  was  killed  by  falling,  or  Jmnpiug,  from  a 
car  as  tbe  train  was  stopping  at  Diamond 
Springs  Station,  In  Logan  county,  Ky.  To 
recover  damages  for  hla  death  this  action 
was  instituted  by  his  administrator,  claiming 
tliat  the  accident  was  caused  by  the  gross 
negligence  of  the  engineer  in  unnecessarily 
applying  the  emergency  brakes  as  the  train 
drew  near  Diamond  Springs  Station,  with 
the  result  that,  from  the  unusual  Jar  caused 
by  tbe  too  sudden  stoppage  of  the  train,  the 
decedent  was  thrown  from  tbe  car  to  the 
ground,  and  in  some  manner  not  explained 
rolled,  or  fell,  under  tbe  wheels,  wblcb  sev- 
ered bis  leg  between  the  knee  and  the  ankle, 
from  tbe  effects  of  which  he  In  a  few  hours 
died.  All  negligence  was  denied  by  the  ap- 
pellee railroad,  and  contributory  negligence 
on  tbe  part  of  tbe  decedent  pleaded.  A  de- 
nial of  this  affirmative  matter  completed  tbe 
issues,  and  a  trial  resulted  In  a  judgment  for 
the  defendant  railroad.  From  the  Judgment 
overruling  bis  motion  for  a  new  trial,  the 
administrator  is  here  on  appeal. 

The  court  gave  some  10  or  12  instructions. 
Of  these,  3  are  especially  complained  of. 
Tbey  are  as  follows: 

"A.  The  court  instructs  the  Jury  that  when 


mentioned  In  the  pleadings,  be  assumed  all 
the  ordinary  risks  and  hazards  of  that  em- 
ployment or  occupation;  and,  if  they  shall  ' 
believe  from  tbe  evidence  that  said  De  Witt's 
Injuries  complained  of  were  tbe  direct  and 
natural  result  of  some  one  or  more  of  said 
risks  or  hazards,  they  must  find  for  the  de- 
fendant" 

"B.  Tbe  court  instructs  the  Jury  that  the 
defendant  railroad  company  had  the  right 
to  establish  and  enforce  reasonable  rules  and 
regulations  for  tbe  government  of  its  em- 
ployes In  tbe  management  and  operation 
of  its  trains.    Rule  4-130." 

"O.  The  court  InsjTucts  the  jury  that  if 
they  shall  believe  from  the  evidence  that 
tbe  plalntlfTs  intestate  sustained  the  injuries 
complained  of  as  tbe  direct  and  natural  re- 
sult of  an  accident,  and  not  as  the  direct 
and  natural  result  of  tbe  defendant's  negli- 
gence, they   must  find  for  the  defendant" 

It  is  complained  of  Instruction  A  that  it 
presents  a  mere  abstract  principle  of  law, 
and  is  erroneous  because  it  does  not  speciflc- 
ally  point  out  to  the  Jury  what  ordinary 
risks  and  hazards  of  the  employment  of  a 
brakeman  consist  of.  This  very  Instruction 
was  approved  In  Ashland  Coal  &  Iron  Rail- 
way Co.  y.  Wallace,  101  Ky.  626,  42  S.  W. 
744,  43  S.  W.  20T.  It  was  there  said:  "By 
the  fourth  instruction  the  Jury  were  told 
that  in  undertaking  to  perform  the  services 
of  tracklayer  In  tbe  entry  of  defendant's 
mine  plaintiff  assumed  all  the  risk  ordinarily 
attending  the  performance  of  such  services." 
This  instruction  the  court  approved  because 
It  gave  the  Jury  a  fair,  substantial,  and  cor- 
rect view  of  tbe  law  as  to  that  question.  In 
Louisville  ft  Nashville  Railroad  Co.  r.  Bo- 
co«*,  107  Ky.  228,  51  S.  W.  580,  53  S.  W.  262, 
on  the  subject  In  hand  It  was  said:  "Under 
the  evidence  the  court  should  have  told  tbe 
Jury  that  in  entering  appellant's  service  ap- 
pellee assumed  all  the  risks  usually  inci- 
dental to  It  and  that  if  he  was  caught  and 
injured  by  reason  of  tbe  track  not  belnj;  sur- 
faced up,  when  It  was  in  Its  usual  condition, 
as  it  had  been  theretofore,  appellant  was  not 
liable.  •  •  • "  Substantially  the  same  In- 
struction was  approved  in  Reiser  v.  Southern 
Planing  Mill  ft  Lumber  Company,  114  Ky. 
1,  60  S.  W.  1085. 

Instruction  B  is  criticised  for  tbe  reason 
that  it  selects  rule  4  and  rule  130,  and  ac- 
centuates them,  to  tbe  exclusion  of  other 
rules  of  the  company  which  were  introduced 
by  the  plaintiff  in  his  behalf.  If  appellant's 
construction  of  this  instruction  were  correct, 
the  deduction  he  draws  would  be  sound; 
but  it  will  be  observed  that  the  printed  words 
"Rule  4-130,"  , under  the  instruction,  form? 
no  part  of  It  They  are  evidently  mere 
memoranda,  and  could  not  have  been  con- 
strued by  «  sensible  Jury  as  constituting  a 
part  of  the  instruction,  and  therefore  no  in- 
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Jary  resulted  to  appellant  from  tbeir  pres- 
ence^ The  attention  of  the  court  was  not 
called  to  the  words,  and  they  were  evidently 
overlooked  by  both  court  and  counsel. 

Appellant  criticises  Instruction  Q  because 
neither  the  words  "unavoidable"  or  "inevi- 
table" was  used  in  connection  with  the  word 
"accident";  it  being  contended  that  the  use 
of  the  word  "accident,"  without  prefixing 
"unavoidable"  or  "inevitable,"  eliminated 
negligence  from  the  consideration  of  the 
Jury,  and  warranted  them  in  finding  for  the 
defendant  if  the  injury  to  the  decedent  was 
accidental,  although  the  result  of  negligence. 
This  view  overlooks  the  latter  part  of  the 
instrnction.  The  court  instructed  the  )ury 
^hat  if  the  accidoit  complained  of  was  the 
direct  and  natural  result  of  an  accident, 
and  not  as  the  direct  «nd  natural  result  of 
defendant's  negligence,  they  must  find  for 
the  defendant  Taken  as  a  whole,  ti>e  Jury 
could  not  have  understood  that  the  defend- 
ant's negligence  was  eliminated  from  their 
consideration  when  they  were  plainly  told 
that  the  accident  must  not  t>e  tlie  result  of 
defendant's  negligence  if  they  would  find 
for  it  It  is  not  contended  by  appellant  that 
tliA  verdict  was  contrat?  to  the  weight  of 
the  evidence,  or  that  the  court  committed 
any  othor  errors  than  those  before  mentioned.' 

As  we  are  of  opinion  that  the  complaints 
pointed  out  are  unsubstantial,  the  Judgment 
is  affirmed. 


OARTB   V.  STATE  STREET  BAPTIST 

CHURCH. 

(Oonrt  of  Appeals  of  Kentucky.    Oct  SO,  1906.) 

TSUBTS— AOCOnNTlNO— IilABIMTT  OF  TbOSTEE. 

A  deed  conveying  land  to  a  trustee  recited 
that  the  grantor  had  executed  and  delivered 
to  the  trustee  interest-bearing  bonds,  and  that, 
for  the  purpose  of  securing  the  payment  of  the 
same,  the  conveyance  was  made  to  the  trustee 
for  tiie  holders  and  owners  of  the  bonds,  "it 
being  onderstood  that  such  bonds  are  given  for 
the  pnipose  of  a  sale  of  them  so  as  to  realize" 
money  for  the  grantor.  Held,  that  the  trustee 
mnst  account  to  the  grantor  for  the  amount 
realized  from  the  sale  of  the  bonds. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty. 

"Not  to   be  officially   reported." 
Action  by  W.  B.  Garth  against  the  State 
Street  Baptist  Church.    From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Wright  ft  McElroy  and  T.  W.  Thomas,  for 
appellant  Greene  &  VanWinkle,  J.  M.  Wil- 
kina,  and  Wllkins  &  Millken,  for  appellee. 

CARROLL,  C.  The  trustees  of  the  State 
Street  Baptist  Church  in  Bowling  Green,  de- 
siring to  rebuild  their  church  that  had  been 
destroyed  by  flre,  for  the  purpose  of  obtaining 
money,  executed  to  appellant  Garth  a  deed  of 
trust  on  September  1,  1899.  This  deed  con- 
veyed to  the  trustee  a  lot  in  Bowling  Green 
upon  the  following  terms  and  conditions  ex- 
pressed in  the  deed:  "Whereas,  the  parties 
«f  the  flrst  part  (th*  trustee^)  have  executed 


and  delivered  to  the  second  party  (Oartb) 
ten  certain  bonds  of  even  date  herewitli,  fire 
for  $500.  each,  four  for  $400.  each,  and  one 
for  $525.,  all  tiearing  interest  at  tlM  rate  of 
six  per  cent  per  annum,    •    •    •    Now,  for 
the  purpose  of  securing  the  payment  of  these 
bonds    and    interest    thereon    •    *    •    this 
conveyance  is  made  to  said  Garth,  trnstee, 
for  the  holders  and  owners  of  said  bonds 
•    •    •    and  there  shall  be  no  personal  lia- 
bility on  said  Garth,  trustee — it  being  nnder- 
Btood  tliat  said  bonds  are  given  tor  the  par- 
pose  of  a  sale  of  them  so  as  to  realise  the 
money  for  the  parties  of  the  flrst  part  herein 
with  which  to  pay  for  such  building  upon  said 
lot  now  in  course  of  erection,"  etc.    Upon 
the  execution  of  this  deed,  and  its  acceptance 
by  the  trustee,  the  bonds  provided  for  were 
delivered  to  the  trustee.    The  trustee  testifies 
that  be  was  employed  by  the  Warren  Deposit 
Bank  to  prepare  the  deed  and  bonds,  and 
that  he  left  the  deed  for  record  in  the  proper 
office  and  delivered  the  bonds  to  the  cashier 
of   the  bank — the   president  of    which  was 
his   father-in-law;    that  it   was   understood 
that  the  proceeds  from  the  bonds  when  sold 
should  be  put  on  deposit  in  the  bank  to  the 
credit  of  himself  as  trustee,  and  paid  out  on 
checks  signed  by  him  as  trustee;    that  be 
bad  nothing  to  do  with  the  sale  of  any  bonds, 
and  no  interest  individually  in  the  trans- 
action.    The  bonds  were  sold  for  tbeir  face 
value,  $4,026,  but  there  was  only  deposited 
to  the  credit  of  the  trustee  as  the  proceeds 
of  the  sale  $3,700.    The  trustee  subsequentl; 
gave  orders  on  this  fund  in  Deceml>er  1899, 
$2,000,  in  April  1900,  $1,000,  and  on  May  31, 
ISXX),  $1,700— In  all  $4,700— but  only  $4,500 
of  this  $4,700  was  actually  paid  out  for  the 
use  and  benefit  of  the  church,  as  only  $1,500 
was  paid  by  the  bank  on  the  check  for  $1,700 
given  by  the  trustee.    In  September,  1900,  the 
trustee  discovered  that  he  had  paid  out  $1,- 
000  more  than  had  been  deposited  to  liis  cred- 
it, and  to  recover  this  sum  with  interest  from 
September  1,  1900,  he  brought  this  action  in 
ordinary  against  the  church  committee.    The 
defendants,  in  an  answer  and  oounterdalm, 
averred  that  all  of  the  bonda  were  dlsi>osed 
of  by  the  trustee  or  his  agents  wtio  realized 
for  them  $4,025  but  had  only  paid  the  church 
$4,500,  and  they  sought  a  Judgment  against 
the  trustee  for  $125.    On  motion  of  the  de- 
fendants, the  action  was  transferred  to  eq- 
oity,  and,  on  a  hearing,  both  tbe  petltios 
and  counterclaim  were  dismissedi,   and  the 
trustee  prosecutes  this  appeal. 

The  cashier  of  the  bank  seems  to  know  but 
little  about  tbe  transaction,  except  as  sliowc 
by  the  records  of  the  bank,  but  tbe  president 
of  the  bank  testifies  that,  before  tlie  deed  ot 
trust  was  executed,  the  church  committee 
made  a  number  of  visits  to  him  In  an  endeav- 
or to  get  him  to  raise  $3,500  for  them,  and 
that,  as  a  result  of  these  negotiatlous,  an  ar- 
rangement was  made  by  which  bonds  to  the 
amount  of  $4^625  were  to  be  issued,  for  which 
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set '  the  amount  for  which  the  bonds  sold. 
Tlie  church  clerk  was  Introduced  as  a  witness 
for  appellant,  and  produced  the  records  kept 
by  him,  the  first  of  which  was  a  motion  that 
the  trustees  be  empowered  to  draw  up  such 
contracts  and  notes  as  would  be  necessary  to 
secure  ^500,  which  amount  the  trustees  re- 
ported they  could  borrow  by  giving  a  note  for 
^,625  at  6  per  cent  for  five  years.    The  rec- 
ords are  imperfectly  kept — ^the  only  copy  In 
the  record  being:    "Report  of  Finance  Com- 
mittee.   We  can  borrow  $3,600  by  giving  our 
notes  for  $4,625  at  6  per  cent  for  6  years, 
with  interest  to  tte  paid  semi-annually.  Moved 
to  acc^t  the  report  of  the  committee.    Moved 
tbat  the  trustees  be  empowered  to  draw  up 
BQCb  contracts  and  notes  as  will  be  necessary 
to  secure  this  $3,500.   Ross  Call."  He  testified 
that  the  report  of  the  committee  was  verbal, 
and  that  no  record  was  kept  of  their  accept- 
ance or  rejection  of  the  rqwrt  or  of  the 
motion   authorizing   the   trustee  to  execute 
the  contract,  but  be  supposed  they  were  ap- 
proved, that  the  minute  quoted  above  In  full 
did  not  contain  a  full  report     His  records  al- 
so showed  that  on  May  31,  1800,  the  following 
entry  was  made :    "Moved  that  the  two  trus- 
tees with  the  sinking  fund  committee  see  Mr. 
Garth  and  have  the  money  due.    Moved  that 
Mr.  Garth  be  ordered  to  transfer  all  balance 
due  on  $4,500  loaned  to  sinking  fund  treas- 
urer in  person  of  S.  J.  Austin,  James  T.  Wil- 
son, Jr.,  and  William  C.  Jackson.    Carried." 
Asked  why  the  figures  $4,500  were  pat  in  the 
motion  at>ove  quoted,  he  replied  that  the  no.- 
derstandlng  was  that  they  were  to  get  the 
$4,500  for  the  $4,625,  and  that  the  other  $125 
was  to  be  paid  Mr.  Garth  for  the  loan. 

There  is  no  dispute  about  the  facts  that 
$4,625  was  realized  from  the  sale  of  these 
bonds,  and  that  only  $4,500  was  paid  to  the 
church,  and  the  only  legal  or  fair  Inference 
tbat  can  be  drawn  from  the  deed  of  trust  is 
that  the  trustee  was  to  accoimt  for  the  full 
amount  received  from  the  sale  of  these  bonds. 
It  Is  evident  that  the  trustee  permitted  the 
bank  officers,  especially  his  father-in-law,  the 
president,  to  attend  to  the  business,  and  that 
tbe  trustee  really  did  nothing  except  to  draw 
bis  checks  on  tbe  trust  fund  in  his  hand 
for  the  amounts  mentioned.  It  Is  probable 
tbat  when  the  question  of  obtaining  the  mon- 
ey was  discussed  between  the  church  trus- 
tees and  the  president  of  the  bank,  some 
arrangement  was  made  by  which  the  bank 
was  to  receive  all  over  $3,500  realized  from 
'  a  sale  of  the  bonds,  but  the  evidence  upon 

'  '       this   question   Is  conflicting  and   unsatlsfac- 
'  tory.    The    church   record   throws    little.    If 

*  any,  light  upon  the  transaction,  and  the  trus- 

>  tee  concedes  that  there  was  put  to  his  credit 

'  from  the  sale  of  these  bonds  $.3,700,  when, 

f  according  to  the  statements  of  the  president 

I  ef  tbe  bank,  only  $3,500  should  have  been  put 
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agreement  between  the  church  trustees  and 
the  officers  of  the  bank  was.  This  being  so, 
this  case  must  be  determined  by  tbe  provi- 
sions of  tbe  trust  deed,  and,  looking  to  tbe 
conditions  In  It,  there  is  no  escape  from  the 
conclusion  that  tbe  trustee  must  account  to 
the  church  for  tbe  amount  realized  from  the 
sale  of  the  bonds.  If  the  trustee  has  paid 
out  more  than  was  placed  to  his  credit,  his 
claim  Is  against  the  bank  and  not  against 
the  cbnrctL  It  is  unfortunate  for  the  trustee 
that  bis  confidence  in  the  officers  of  the  bank 
should  involve  him  In  this  way,  but  having 
voluntarily  assumed  the  duties  of  trustee  It 
was  his  duty  to  exercise  reasonable  care  In 
the  management  of  tbe  trust  fund  that  oame 
to  his  hands,  and,  falling  to  do  this,  the  re- 
sponsibility must  fall  upon  him. 
Tbe  Judgment  Is  affirmed. 


CLAT   V.    OHBNAUM?, 
(Coart  of  Appeals  of  Kentucky.    Oct.  23,  1006.) 

1.  WiLM — CoNSTRUonoif— Estate   OasATEn — 
Vestkd  Equitable  Estatb— Devbstiro. 

A  will  gave  to  a  son,  S.,  "as  trustee,  the 
fee  simple"  of  certain  land  "upon  the  follow- 
ing trust,  to  wit:  That  he  permit  my  son  C. 
to  use  •  •  *  said  tract  of  land  during  bis 
natural  life,  and  at  bis  death  to  convey  said 
estate  to  his  children,  but  should  my  son  O.  die 
without  issue,  the  land  shall  be  conveyed  to 
my  son  B."  Held,  to  convey  the  naked  legal 
title  to  S.,  a  life  nse  to  C,  and  an  equitable 
fee  to  C.'a  children,  subject  to  be  devested  by 
their  death  before  that  of  their  father. 

2.  Deeds  —  Estate  Conveyed  —  Defeasible 
Feb. 

One  purchasing  an  equitable  fee,  subject 
to  be  devested  by  the  death  of  the  grantor  prior 
to  that  of  the  life  tenant  takes  subject  to 
such  contingency. 

3.  Estoppel— By  Deed — Pabtition. 

Each  of  six  children  holding  an  equitable 
fee  under  a  will,  providing  that  on  the  death 
of  their  father,  the  life  tenant  the  land  should 
be  conveyed  "to  bis  children,"  but  that  should 
their  fatner  die  "without  iraue,"  tbe  property 
should  be  deeded  to  another,  conveyed  to  tbe 
others  his  rights  in  the  others'  one-sizth  inter- 
est, so  that  each  should  hold  free  from  all 
contingencies  of  the  others.  One  of  the  children 
subsequently  deeded  his  one-sizth  Interest, 
and  died  before  the  father.  Held,  that  a  child 
so  conveying  to  the  others  was  estopped  from 
claiming  any  interest  in  the  one-sixth  Interest 
deeded  away  by  the  child  who  died. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 
"To  be  officially  reported." 
Action  by  O.  H.  Chenault  against  Mary  B. 

Clay.    From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

J.  Tevis  Cobb  and  F.  W.  H.  Clay,  for  ap- 
pellant.    John  T.  Shelby,  for  appellee. 

NUNN,  J.  In  the  year  1828,  Gen.  Green 
Clay,  a  resident  of  Madison  coimty,  Ky.,  mad* 
his    last   will    and   testament;    so   much    of 
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which  as  is  pertinent  to  a  dlscnsslon  of  the  Is- 
sue Involved  on  this  appeal  being  as  follows: 
"I  give  to  me  son,  Sidney  Payne  Clay,  as 
trustee,  the  fee  simple  of  the  tract  of  land  on 
which  I  live,  containing  about  2,000  acres, 
•  *  *  upon  the  following  trust,  to  wit: 
That  be  permit  my  son,  Cassius  Marcellos 
Clay,  to  use,  occupy  and  enjoy  said  tract  of 
land  during  bis  natural  life,  and  at  his  death 
to  convey  said  estate  to  his  children.  But 
should  my  son,  Cassius,  die  without  issue,  the 
land  shall  be  conveyed  to  my  son,  Brutus,  If 
living,"  etc.  The  proceeds  of  the  sale  of  an 
interest  in  450  acres  of  the  2,000-acre  tract 
named  In  the  will  is  the  subject  of  this  con- 
troversy. 

At  the  time  of  his  death  in  1003,  Cassius 
Marcellus  Clay  left,  surviving  him,  five  chil- 
dren (the  appellant,  Mary  B.  Clay,  being  one 
of  them) ;  another  child,  Qreen  Clay,  having 
died  without  Issue  several  years  before.  In 
the  year  1876  the  six  children  made  and  ex- 
ecuted the  following  deed:  "This  indenture 
made  this  third  day  of  January  in  the  year 
1876  between  Green  Clay,  of  the  first  part, 
Brutus  3.  Clay,  Jr.,  of  the  second  part,  Mary 
C.  Herrick,  of  the  third  part,  James  Bennett 
and  Sallie  Bennett,  his  wife,  of  the  fourth 
part,  Laura  Clay,  of  the  fifth  part,  and  Annie 
Clay,  of  the  sixth  part,  wltnesseth:  Where- 
as the  above  sis  parties  are  Jointly  entitled  to 
a  contingent  remainder  upon  and  after  the 
life  estate  of  Cassius  M.  Clay,  of  whom  said 
six  parties  are  the  children,  and  each  child 
(except  James  Bennett,  the  son-in-law)  is  en- 
titled to  an  undivided  sixth  of  said  remainder 
in  the  tract  of  land  containing  three  hundred 
and  fifty  acres,  be  the  same  more  or  less,  sit- 
uated in  Madison  county,  Kentucky,  on  the 
waters  of  Jack's  creek,  being  the  tract  of  land 
on  which  said  Cassius  M.  Clay  now  resides, 
and  which  was  the  homestead  of  General 
Green  Clay,  deceased,  under  whose  will  and 
testament  said  tract  is  held  and  owned,  and 
the  said  six  children  desire  to  make  the  in- 
terest of  each  child  In  said  remainder  a 
rested  and  absolute  Interest  of  one-sixth  each 
free  from  the  contingent  rights  of  each  and 
all  the  other  children  therein:  Now  to  carry 
said  object  into  elTect,  and  in  consideration  of 
the  mutual  grants  and  releases  wiiich  each 
child  by  this  conveyance  receives  from  the 
other,  each  of  said  six  parties  do  hereby 
grant,  release  and  convey  to  each  of  the  other 
five  parties,  all  of  his  or  her  rights.  Interests 
and  expectancies  In  and  to  each  of  five-sixths 
of  said  contingent  remainder  held  by  each  of 
said  five  parties ;  so  that  each  of  said  parties 
shall  hold  his  or  her  undivided  sixth  In  said 
remainder  in  said  tract  of  land  free  of  all 
rights  or  claims  or  contingencies  of  the  other 
fire  parties.  And  each  party  doth  warrant 
and  defend  against  himself  or  herself  and 
against  claiming  under  them  respectively,  the 
rights,  claims  and  contingencies  herein  grant- 
ed, released  and  conveyed,  to  the  respective 
grantees  thereof."  After  this  deed  was  made 
and  recorded.  Green  Clay  sold  and  conveyed 


bis  one-sixth  Interest  in  the  land  to  Jjonaey 
Clay,  by  whom  It  was  sold  to  the  appellee,  O. 
H.  Chenault,  In  the  year  1897.  After  the 
death  of  Cassius  Marcellus  Clay,  the  parties 
in  interest,  with  the  exception  of  the  appel- 
lant, desired  to  make  a  sale  of  the  land,  bat, 
on  account  of  a  disagreement  between  the  ap- 
pellee and  the  appellant  (the  latter  clainalns 
that  Chenault  had  no  interest  therein,  and 
that  she  was  the  owner  of  one-fifth  of  the 
land),  were  unable  to  do  so,  and  they  there- 
upon entered  Into  the  following  agreement 
with  the  appellee:  "Whereas  O.  H.  Chenault, 
representing  j.uun^  Clay's  intei-est  in  the 
tract  of  land  known  as  'White  Hall,'  that  por- 
tion In  possession  of  C.  M.  Clay  at  the  time  of 
his  death,  agrees  by  this  instrument  to  unite 
with  all  of  the  five  children  or  heirs,  in  mak- 
ing a  general  warrantee  deed,  to  the  afore- 
said properly  when  sold:  Now  we,  Sally  C. 
Bennett,  B.  J.  Clay,  Laura  Clay  and  Ann  G. 
Crenshaw,  agree  that  the  aforesaid  O.  H.  Che- 
nault shall  have  one-sixth  portion  of  the  pro- 
ceeds of  the  aforesaid  land,  so  far  as  we  are 
concerned,  leaving  him  and  Mary  B.  Clay 
to  litigate  as  to  her  and  his  interest,  if  neces- 
sary. The  aforesaid  S.  C.  Bennett,  B.  J. 
Clay,  Laura  Clay  and  A.  0.  Crenshaw  are 
not  to  be  made  parties  to  any  suit  that  may 
occur  between  Mary  B.  Clay,  or  her  heirs,  and 
O.  H.  Chenault  and  his  heirs,  and  are  not  to 
be  put  to  any  expense  on  account  of  same. 
One-fifth  of  the  proceeds  of  sale  of  land  shall 
be  paid  M.  B.  Clay  at  the  time  of  sale.  Rich- 
mond, Ky.,  Sept.  22,  1903."  This  action  was 
Instituted  by  the  appellee  to  recover  of  the 
appellant  his  part  of  the  dUTerence  between 
one-fifth  and  one-sixth  of  the  proceeds  of  the 
land,  which  It  is  alleged  she  received  in  ex- 
cess of  what  she  was  legally  entitled  to,  name- 
ly, $933.50.  Upon  the  trial  of  the  case  in  the 
lower  court,  Judgment  was  rendered  In  favor 
of  the  appellee,  from  which  the  appellant  has 
appealed. 

It  is  contended  by  the  appellee  that  Green 
Clay  took,  under  his  grandfather's  (Gen. 
Green  Clay's)  will,  a  vested  remainder  in  the 
land,  and  therefore  was  authorized  to  sell  it, 
and  could  convey  a  good  title  to  the  par- 
chaser.  In  our  opinion,  by  the  will  of  Gen. 
Green  Clay,  the  dry  legal  title  to  the  land 
passed  to  the  trustee,  Sidney  Payne  Clay ;  the 
life  estate,  or  use,  to  Cassius  Marcellus  Clay ; 
and  the  equitable  fee  vested  in  the  children  of 
the  latter  as  they  came  Into  being,  subject  to 
be  divested,  however,  upon  their  death  be- 
fore that  of  their  father,  the  life  tenant.  See 
the  case  of  Mercantile  Bank  of  New  York  t. 
Ballard's  Assignee,  83  Ky.  481, 4  Am.  St  Rep. 
160,  and  the  many  authorities  therein  dted. 

In  view  of  this  construction  of  the  will,  it 
follows  that,  when  Green  Clay  conveyed  a 
sixth  Interest  in  the  land  to  Louney  Clay,  he 
held  an  interest  therein  which  was  the  sub- 
ject of  a  sale ;  but  the  purchaser  took  it  sab- 
ject  to  be  deprived  thereof  in  the  event  his 
vendor  died  l>efore  the  life  tenant,  bis  father, 
which  event  actually  happened,  and,  as  appel- 
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fund  8ned  for  shonld  be  dismissed,  unless  the 
appellant,  by  her  deed  to  Green  Clay  In  1876, 
Is  estopped  from  claiming  and  holding  it  By 
the  deed  In  question,  she  and  her  five  brothera 
and  sisters  conveyed  to  each  other.  In  consid- 
eration of  mutual  grants  and  releases,  their 
rights  or  Interests  In  the  others'  one-sixth  in- 
terests, so  that  each  should  hold  his  or  her 
one-sixth  interest  In  the  tract  of  land  free 
from  all  rights  or  contingencies  of  the  others, 
and  each  warranted  the  title  of  the  others 
against  himself  or  herself  in  the  usual  form. 
It  Is  true,  these  children,  by  this  deed  or  other 
Instrument,  did  not,  and  could  not,  avoid  or 
prevent  the  defeasance  provided  In  the  will  of 
Gen.  Oreen  Clay ;  but,  in  our  opinion,  the  ap- 
pellant is  estopped  by  this  deed  from  claim- 
ing any  interest  in  the  one-sixth  which  she, 
together  with  the  others,  conveyed  to  her 
brother  Green  Clay,  thereby  giving  him  the 
power  to  sell  and  convey  it  so  far  as  she  was 
cpncemed,  and  forever  relinquishing  all 
claims  thereto.  Without  this  deed,  the  pur- 
chaser, liouney  Clay,  and  his  vendee,  the  ap- 
pellant, would  have  lost  the  property,  as 
Green  Clay  died  before  his  father;  but  as 
the  brothers  and  sisters  (the  appellant,  as 
said  before^  being  one  of  them)  took  the  whole 
upon  their  father's  death,  and  they  having 
conveyed  this  Interest  when  they  had  a  title 
subject  to  defeasance,  but  afterwards  acquir- 
ed a  complete  title,  the  appellant  is  now  es- 
topped from  asserting  claim  to  it  3  Wash- 
burn on  Real  Property,  {  1929;  Massie  v. 
Sebastian,  4  Bibb,  436.  In  the  cases  of  Sale 
T.  Crutchfleld,  8  Bush,  645,  and  Jackson  ▼. 
Jackson,  58  8.  W.  423,  597,  22  B:y.  Law  Rep. 
636,  it  was  held  that  a  conveyance,  by  a  con- 
tingent remainderman  with  warranty,  passed 
the  title  as  against  him.  If  one  may  be  es- 
topped from  claiming  land  by  orally  telling 
the  purchaser,  to  buy  It,  as  has  been  held, 
certainly  he  should  be  estopped  when,  by 
tils  warranty  deed,  he  solemnly  holds  but  the 
Xrantor  as  having  the  power  and  right  to 
sell  and  convey.  Morrison's  EiZ'r  v.  Caldwell, 
6  T.  B.  Mon.  436,  17  Am.  Dec.  84 ;  Beard  v. 
Cirlggs,  1  J.  J.  Marsh.  27;  Churchill  v.  Ter- 
.rell,  1  Bush,  64. 

For  these  reasons,  the  Judgment  of  the 
.lower  court  Is  affirmed. 


STAFFORD  et  aL  v.  TARTER. 
•(Court  of  Appeals  of  Kentucky.    Oct  81,  1906.) 

1.  Homestead  —  Conveyance  —  MoBTOAax  — 

Cafacitt  or  Pakties. 

Where  a  husband  and  wife  joined  in  a 
mortgage  of  their  homestead,  and  the  husband 
was  of  unsound  mind  at  the  time,  the  mortgage 
was  nnenforoeable  against  either,  as  It  re- 
quired the  joint  act  of  both  to  convey  the  home- 
stead. 

[Bd.  Note.— For  cases  in  point,  see  voL  25, 
Cent  Dig.  Homestead,  K  203-209.] 


issue  of  insanity  only  when  the  witness  details 
the  facts  on  which  such  opinion  is  based. 

[Ed.  Note.— For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  {  2297.1 

3.  Sams— Admissions  Against  Intebest. 

In  a  suit  to  foreclose  a  mortgage,  evidence 
of  plaintiff  that  a  few  days  liefore  the  mort- 
gage was  executed  he  thought  one  of  the  mort- 
gagors was  bordering  on  insanity  was  admissible 
as  an  admission  against  interest  though  plain- 
-tiff  did  not  testify  to  the  facts  on  wluch  such 
opinion  was  based. 

4.  Insane  Pebsonb*—  Contitahoks  —  Evi- 
dence or  INSANITT. 

In  a  suit  to  foreclose  a  mortgage,  evidence 
held  to  require  a  finding  that  one  of  the  mort- 
gagors was  insane  at  the  time  the  mortgage  was 
executed. 

Appeal  from  Circuit  Court,  Casey  County. 

"Not  to  be  officially  reported." 

Action  by  M.  B.  Tarter  against  Lucy  J. 
Stafford  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 

J.  A.  yfolet  and  Codby  iSc  Montgomery,  for 
appellants. 

O'REAR,  3.  Appellant  Lucy  J.  Stafford 
executed  her  note  for  $100  to  appellee  as  a 
lawyer's  fee  to  defend  her  husband  in  the 
Casey  circuit  court  under  a  felony  charge. 
To  secure  the  note  she  and  her  husband 
Joined  In  a  mortgage  to  appellee  of  100  acres 
of  land,  said  to  be  worth  about  $200,  and  a 
10  year  old  sorrel  mare  The  note  was  not 
paid  at  maturity.  Appellant's  husband,  N. 
P.  Stafford,  was  not  tried  In  the  Casey  cir- 
cuit court;  at  least,  the  record  before  us 
leaves  the  Impression  that  he  was  not,  for  be 
was  within  a  few  weeks  after  his  arrest  upon 
the  charge,  and  before  a  term  of  the  Casey 
circuit  court'  after  the  note  and  mortgage 
were  executed,  tried  In  the  Casey  county  court 
under  a  charge  of  lunacy,  and  found  by  the 
verdict  of  a  Jury  and  Judgment  of  the  court 
to  be  a  lunatia  This  suit  was  brought  to 
recover  Judgment  against  appellant  Lucy  J. 
Stafford,  upon  the  note,  and  to  subject  the 
mortgaged  premises.  It  does  not  clearly  ap- 
pear from  the  record  whether  the  land  be- 
longed to  N.  P.  Stafford  or  to  bis  wife,  or  to 
both  of  tbem.  They  were  occupying  It  as  a 
homestead  when  the  mortgage  was  executed. 
N.  P.  Stafford  being  a  lunatic,  a  guardian 
ad  litem  defended  this  action  for  him.  It 
was  claimed  for  blm,  and  by  Mrs.  Stafford 
for  herself,  that  he  was  a  lunatic  and  of 
unsound  mind,  so  as  not  to  understand  the 
nature  and  effect  of  the  transaction,  when 
the  mortgage  was  executed;  that  It  was 
therefore  not  his  act  and  deed;  that  because 
of  said  condition  be  did  not  waive,  and  there- 
fore she  could  not  waive,  the  homestead  ex- 
emption In  the  land,  allowed  by  law.  It 
was  also  claimed  by  Mrs.  Stafford  that  the 
note  and  mortgage  were  procured  from  her 
by  fraud  and  misrepresentation,  but  we  think 
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this  claim  falls  down  apon  tbe  proof.  If  N. 
P.  Stafford  was  a  Innatlc  wben  the  mortgage 
was  executed,  it  was  necesBarily  not  bis  act 
and  deed.  It  was  voidable,  to  say  tbe  least 
of  It,  and  Is  avoided  sufficiently  by  the  plea 
of  bis  guardian  ad  litem  and  the  facts  shown 
In  this  record. . 

We  are  satisfied  from  the  evidence  that 
tbe  court  should  have  found  N.  P.  Stafford 
to  have  been  of  unsound  mind  wben  tlie 
mortgage  was  executed.  These  are  the  facts 
ui)on  which  we  base  this  conclusion:  About 
10  years  ago  N.  P.  Stafford  was  found  by  tbe 
verdict  of  a  Jury  and  Judgment  of  the  Frank- 
lin county  court  to  be  a  lunatic,  and  was  con- 
flned  In  an  asylum  for  a  season  under  that 
Judgment  It  does  not  appear  that  he  was 
discharged  under  an  Inquest  held  for  that 
purpose,  but  was  released.  This  would  de- 
volve upon  appellee  tbe  burden  of  showing 
a  removal  of  the  disability.  This  we  think 
was  done.  Appellant,  herself,  testified  that 
after  his  discharge  he  went  about  bis  usual 
avocation  for  some  years,  as  a  doctor  of 
medicine,  as  well  as  transacted  other  business. 
She  further  testified  that  for  as  much  as  a 
year  before  the  charge  under  which  be  was 
arrested,  and  before  the  execution  of  the  mort- 
gage, be  was  again  insane;  was  extremely 
nervous  and  apprehensive.  At  the  P'ranklln 
county  Inquest  it  was  found  that  N.  P.  Staf- 
ford had  a  brother  who  had  been  Insane. 
The  verdict  of  the  Jury  In  tbe  Oasey  county 
Inquest  was  returned  January  27,  1903.  The 
mortgage  was  executed  December  10,  1902. 

Appellee  testified  In  bis  own  behalf.  He 
said:  "I  think  Dr.  Stafford's  mind  was  suffi- 
cient at  the  time  be  signed  tbe  mortgage  to 
understand  and  fuUy  comprehend  the  full 
force  and  effect  of  the  said  mortgage."  On 
cross-examination  be  said:  "I  assisted  In  tbe 
defense  of  Dr.  Stafford  at  the  December 
term,  1902,  Just  a  few  days  before  the  exe- 
cution of  tbe  note  and  mortgage  here  sued 
on.  At  the  time  I  defended  Dr.  Stafford  I 
thought  he  was  bordering  on  insanity."  This 
witness  did  not  profess  to  be  a  medical  expert. 
Any  person  may  testify  as  to  his  opinion 
concerning  tbe  mental  condition  of  another, 
which  mental  condition  Is  an  issue  to  be  de- 
termined. If  he  also  state  the  facts  upon 
wbldi  his  opinion  Is  based.  N.  N.  ft  M.  V. 
Co.  V.  Wilson,  16  Ky.  Law  Rep.  262;  Jones' 
Adm'r  ▼.  Perkins,  6  B.  Mon.  222;  Eldrldge 
V.  Wilson's  Adm'r,  4  Ky.  Law  Rep.  982. 
This  witness,  however,  did  not  testify  to  the 
facts  upon  which  bis  opinion  was  based. 
It  was  said  in  Pannell  v.  Louisville  Tobacco 
Warehouse  Co.,  118  Ky.  630,  68  S.  W.  662, 
that  the  mere  opinion  of  a  witness,  without 
the  facts  on  which  it  Is  based.  Is  of  very 
little  value,  especially  where  the  witness  Is 
by  situation  or  Interest  biased  and  not  im- 
partial. While  the  effect  of  this  rule  would 
exclude  or  reduce  to  a  minimum  value  tbe 
testimony  of  appellee  as  to  Dr.  Stafford's 
mental  condition  which  was  favorable  to 
appellee^  It  would  not  milltata  against  ajh 


pellee's  admissions  against  bis  own  Intnest 
A  party  may  testify  as  to  many  matters 
against  his  Interest,  wherein  be  is  not  per- 
mitted to  testify  for  himself.  We  do  not 
perceive  how  appellee  could  state  facts  upon 
which  he  could  base  an  opinion  that  Dr. 
Stafford  was  of  sound  mind  at  tbe  date  In 
Issue  without  detailing  some  transection 
with,  or  some  act  done  or  omitted  to  be 
done  by,  one  who  is  insane  wben  the  evi- 
dence is  offered  to  be  given.  This  Is  for- 
bidden by  tbe  Civil  Code  of  Practice  (section 
606).  The  statemott  by  appellee  that  wben 
he  defended  Dr.  Stafford,  a  few  days  before 
the  mortgage  was  execnted,  be  thought  he 
was  bordering  on  Insanity,  is  a  significant 
admission  against  the  Interest  of  tbe  witness, 
and  is  to  be  accorded  some  weight  as  evi- 
dence. So  is  the  fact  that  be  took  the  wife's 
note  instead  of  her  husband's  for  tbe  fea 
Each  was  insolvent,  so  far  as  this  record 
shows,  and  the  mortgage  was  necessary  to 
secure  the  fee  In  any  event.  Whether  the 
property  was  his  or  hers,  the  Joint  mortgage 
would  have  secured  bis  note  as  well  as  hers. 

James  Piles,  a  witness  for  appellee,  tes- 
tified: "I  bad  known  the  defendant  Staf- 
ford three  or  four  years.  Sometimes  I 
thought  he  was  crazy  and  bad  no  sense, 
and  sometimes  I  thought  be  was  as  mean 
as  he  could  be.  I  don't  know  whether  he 
had  mind  enongb  to  understand  the  force 
and  effect  of  a  mortgage  or  not." 

Dr.  J.  O.  Dye,  also  a  witness  for  appellee, 
testified:  "My  recollection  Is  that  tbe  mind 
of  Dr.  Stafford  was  sufficient  to  nnderstand 
tbe  force  and  effect  of  a  mortgage,  so  far  u 
I  was  able  to  see  and  Judge."  This  witness 
was  the  deputy  clerk  who  took  Dr.  Stafford's 
acknowledgment  to  the  mortgage.  On  cross- 
examination  be  said  he  was  not  testifying  as 
an  expert,  and  paid  little  or  no  attention  to 
Dr.  Stafford's  condition  wben  be  took  Us 
acknowledgment;  did  not  examine  blm  on 
that  point,  and  did  not  bare  bis  mind 
directed  to  It  Stafford  was  then  bi  Jail, 
and  from  all  the  witness  said  Stafford 
probably  said  nothing  except  to  assmt  to 
his  acknowledgment  of  the  mortgage. 

Simon  Wesley,  county  court  clerk,  also  ■ 
witness  for  appellee,  said:  "I  have  known 
■N.  P.  Stafford  for  several  years,  and  knew 
him  at  the  time  this  mortgage  was  Issued, 
and  considered  him  crazy  or  a  fool  at  all 
times;  but  I  think  he  knew  the  force  and 
effect  of  a  mortgage." 

This  was  all  the  evidence  as  to  the  con- 
dition of  Dr.  Stafford's  mind.  From  this  It 
Is  clear  he  was  Insane  some  years  before 
this  transaction,  he  was  again  insane  a  few 
weeks  after  the  transaction,  so  indisputably 
found  by  a  Jury  and  Judgment  of  a  com- 
petent tribunal,  and  be  was  so  unbalanced 
before  tbe  last  finding  that  it  was  noticeable 
by  every  person  but  one  who  testified  In  tbe 
record;  all  concurring  that  he  was  insans 
to  a  greater  or  less  degree. 

In  this  equitable  actlcm,  where  Ota  cfaa» 
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homestead  of  tbese  poor  people  to  pay  a  debt 
wblcb  the  creditor  probably  bad  not  earned, 
because  be  was^  prevented  by  the  civil  debt 
of  bis  debtor  from  rendering  the  service  be 
■WHB  to 'render  which  was  the  consideration 
of  tbe  note,  a  slight  preponderance  of  evi- 
dence will  be  enough  to  support  a  Judgment 
denying  tbe  foreclosure.  Or,  If  be  had  earn- 
ed the  fee,  tbe  question  of  his  right  to  en- 
force the  mortgage  would  still  depend  upon 
Its  validity,  wbldi'  would  be  adjudged  ac- 
cording to  whether  the  mortgagor  was  sane 
-when  be  made  it — a  fact  to  be  determined 
upon  the  preponderance  of  the  evidence  in 
tbe  record.  When  appellee  saw  that  his 
client  was  "bordering  on  Insanity,"  as  he 
puts  It,  some  days  before  he  took  a  mortgage 
on  his  client's  homestead,  he  should  have 
been  careful  to  see  when  the  mortgage  was 
taken  that  bis  client  was  fully  competent  to 
understand  his  act  He  did  not  see  to  It,  and 
does  not  call  a  witness  who  will  say  that 
Stafford  was  then  clothed  in  sufficient  mind 
to  understand  his  act.  This  circumstance 
and  all  the  evidence  convince  us — at  least 
preponderate  to  the  effect— that  Dr.  Stafford 
-was  then  not  in  a  contractual  state  of  mind. 
Tbe  mortgage  was  not  binding  upon  liim, 
and  was  therefore  not  binding  upon  his  wife, 
as  it  takes  a  valid  Joint  mortgage  by  bus- 
band  and  wife  to  waive  or  to  convey  the 
homestead  right  in  this  state. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  and  proceedings  consistent 
herewitlL 


CHANBT  et  al.  v.  BEVINS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1000.) 

1.  PABnTiOR—PrKADina— Showing   Titu. 

The  petition  in  an  action  to  recover  an  in- 
terest in  and  for  partition  of  land,  atatine 
merely  that  plaintiffa*  father  died  intestate  23 
years  before  the  bringing  of  the  action,  the 
owner  of  a  half  interest  in  the  land,  fails  to 
■bow  that  plaintiffs  have  any  Interest  therein, 
and  80  states  no  cans*  of  action. 

[Ed.  Note.— For  cases   In  point,  see  vol.  38, 
Cent.  Dig.  Partition,  !  152.1 

2.  Apfkai>— Atfirmawce. 

Judgment  for  defendant  in  an  action  in 
which  the  petition  states  no  cause  of  action 
will  be  affirmed,  the  defect  being  cured  by  noth- 
ing  in   the  record. 

[Ed.   Note.— For  cases  in   point,   see   vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  4441.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  offldaliy  reported." 

Action  by  Thomas  Chaney  and  others 
against  T.  J.  Bevlns  and  others.  Judgment 
for  defendants.    Plaintiffs  appeal.    Affirmed. 

Rosco  Yanover,  for  appellants.  Hazelrigs, 
Chenauit  &  Hazelrlgg,  for  appellees. 

HOBSON,  C.  J.  Appellants  filed  this  suit 
in  the  Pike  circuit  court  to  recover  a  one-half 
Interest  In  a  tract  of  land  and  for  a  partition 


It  Is  Insisted  for  appellees,  who  were  de- 
fendants in  the  circuit  court,  that  the  Judg- 
ment must  be  affirmed  without  regard  to  the 
merits  of  the  case,  because  the  petition  fails 
to  state  facts  constituting  a  cause  of  action. 
The  petition,  so  far  as  material,  is  in  these 
words:  "The  plaintiffs  [naming  them]  say 
that  they  are  tbe  children,  heirs  at  law,  and 
real  representatives  of  one  John  Chaney,  de- 
ceased, who  departed  this  life  on  the 

day  of ,  18 — ,  Intestate,  domiciled  in 

Pike  county,  Ey.,  and  that  the  said  John 
Chaney,  deceased,  at  the  time  of  his  death 
was  tbe  owner  of  an  undivided  one-half  inter- 
est in  the  following  described  tract  of  land, 
situated  In  Pike  county,  Ky.,  on  lower 
Pompey  creek,  and  bounded  as  follows,  to 
wit  [Here  follows  description.]:  Plaintiffs 
say  ijiat  one  Mandy  O.  Chaney  [wife  of  the 
said  John  Chaney,  deceased]  was  the  owner 
of  the  other  undivided  one-half  of  said  land 
at  the  time  of  the  death  of  the  said  John 
Chaney,  deceased,  and  that  the  said  Mandy 
a.  Chaney  is  the  widow  of  the  said  John 
Chaney,  deceased,  and  that  she  sold  all  her 
Interest  in  said  lands  to  the  vendors  of  the 
defendants,  T.  J.  Bevlns  and  Mat  Jackson 
Slone,  and  said  defendants  T.  J.  Bevlns  and 
Mat  Jackson  Slone  are  the  owners  of  all  In- 
terest of  the  said  Mandy  O.  Chaney,  which 
to  an  undivided  one-half  of  said  lands,  and 
also  tbe  dower  Interest  of  tbe  said  Mandy  Q. 
Chaney,  or  a  life  estate  in  the  other  undivid- 
ed one-half  of  said  lands.  Plaintiffs  say  that 
said  lands  were  conveyed  to  tbe  said  John 
Chaney,  deceased,  and  Mandy  G.  Chaney  by 
Milton  Adklns,  Sr.,  and  wife,  Sarah  Ad- 
kins,  and  Is  recorded  In. Deed  Book  J,  page 
448,  Pike  county  court  clerk's  office.  An  at- 
tested copy  of  said  deed  is  filed  herewith  and 
made  part  of  this  petition,  and  Is  marked 
'Give  'er  up  quick'  for  Identification.  Plain- 
tiffs say  that  they  are  unable  to  file  the  orig- 
inal deed  from  the  said  Milton  Adklns,  Sr., 
showing  title  In  the  said  John  Chaney,  de- 
ceased, for  one-half  of  said  land.  Plaintiffs 
say  that  the  youngest  of  these  plaintiffs,  to 
wit,  the  plaintiff  Manda  Thacker,  Is  more 
than  21  years  old.  [Here  follows  prayer  for 
relief.]" 

It  will  be  observed  that  the  petition  no- 
where shows  that  tbe  plaintiffs  are  the  own- 
ers of  the  land  sued  for.  It  simply  charges 
that  John  Chaney  died  intestate  in  18 — ,  the 
owner  of  a  one-half  interest  in  the  land;  that 
tbe  land  was  conveyed  in  January,  1874,  to 
him  and  bis  wife,  and  that  the  plaintiffs  are 
the  children  and  heirs  at  law  of  John  Chaney. 
For  all  that  appears  in  tbe  petition,  the  plain- 
tiffs had  no  interest  in  tlie  land  In  December, 
1904,  when  they  filed  the  suit  John  Chaney 
died  in  the  year  1881,  and  the  suit  was  not 
brought  for  23  years  afterwards.  The  pre- 
cise question  was  decided  In  Howard  v.  Liock, 
22  S.  W.  332,  16  Ky.  Law  Rep.  151.    In  that 
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-case  the  court  said:  "In  the  flnt  paragraph 
of  their  petition,  the  plaintlffB,  appellants 
here,  allege  that  they  are  the  only  children 
and  heirs  at  law  of  John  Hlgglns,  who  died 
in  1869  the  owner  In  fee  of  a  certain  boase 
and  lot  In  Barboarvllle,  Ky.  •  •  •  Neither 
paragraph  constitutes  a  canse  of  action.  The 
first  set  up  a  state  of  case  barely  Justifying 
at  least  a  coacluslon  that  If  the  ancestor  died 
seized  of  the  property,  leaving  the  plaintiffs 
his  heirs  at  law,  it  descended  to  them  in  1869, 
and  they  were  the  owners  of  It  From  no 
fact  stated  does  It  follow  that  they  were  the 
owners  In  1892,  when  they  brought  this  suit" 
The  Judgment  in  that  case  was  affirmed  up- 
on the  ground  that  the  petition  did  not 
state  a  cause  of  action.  It  is  on  all  fours 
with  the  case  before  as.  By  section  386  of 
the  CItII  Code  of  Practice,  Jndgment  shall 
be  given  for  the  party  whom  the  pleadings 
entitle  thereto,  and,  the  circuit  court  having 
entered  Judgment  for  the  defendants,  the 
Judgment  of  the  circuit  court  cannot  be  dis- 
turbed; there  being  nothing  In  the  record  to 
cure  the  defect  In  the  petition. 
Judgment  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  r.  WILLIAMSON. 
(Court  of  Appeals  of  Kentucky.    Oct.  30,  1906.) 

1.  TBIALr-EzOLUBIOR      OF      EVIDENCE— OrFBB 

Foixowma  Objxotioii. 

A  party  cannot  complain  of  the  action  of 
the  court  lostainlng  an  objection  to  a  question 
asked  a  witness  on  cross-examination,  wDere  he 
made  no  avowal  as  to  what  the  answer  of  the 
witness  would  be,  though  the  evidence  was 
material. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  118,  110.] 

2.  EviDXHCB— Res  Gestjk— DxcLAnATion  or 
Bbbtaut  ArrBB  Event  Comflaiiied  or— 
ADinsBiBTLrrr. 

In  an  action  against  a  railway  company  for 
an  assault  committed  by  its  conductor  on  a 
passenger,  evidence  of  a  conversation  between 
the  conductor  and  the  passenger  about  three 
weeks  thereafter  is  not  a  part  of  the  res 
gestn,  and  is  Incompetent  against  the  carrier. 
[Bid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent   Dig.    Evidence,   H  302,  354.] 

8.  Tbiai/— Objectiors  to  BviDEnos— Repeti- 

TIOH— NECESSITT. 

A  partv  objecting  to  a  question  asked  a 
witness,  ana  excepting  to  the  court  overmllng 
It  need  not,  to  save  his  exception,  renew  the 
objection  whea  the  question  Is  renewed. 
4.  Assault  —  Civn.  LiABiLrrr  —  Bxoessivk 
Daicagbs. 

A  conductor  seized  and  searched  a  passen- 
ger. The  passenger  had  surrendered  his  ticket 
but  the  conductor  subsequently  asked  him  for 
a  ticket  The  passenger  testified  that  the  con- 
ductor cursed  him,  and  the  conductor  testified 
that  he  was  cursed  by  the  passenger,  who  also 
made  a  motion  as  if  to  draw  a  pistol,  and  that 
thereupon  the  search  was  made.  The  conductor, 
on  failing  to  find  a  pistol,  slapped  the  i>a88en|er. 
Held,  that  a  verdict  for  $2,500  was  excessive. 
[Ed.  Note.— For  cases  in  point  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  (  55.1 

Appeal  from  Circuit  Court  Knox  County. 
"Not  to  be  officially  reported." 
Action  by  Elijah  WlUlamaon  against  the 
Louisville  ft   Nashville   Railroad  Company. 


From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Benjamin  D.  Warfleld,  for  appellant    a 
B.  Golden  and  James  M.  Qllbert,  for  appellee: 

LAS8INO,  J.  Api)ellee  was  a  passenger 
upon  a  train  of  appellant  from  Flat  Creek, 
Ky.,  to  Barboursville,  Ky.,  having  purchased 
his  tidcet  at  the  former  station  entitling  bim 
to  passage.  He  delivered  his  ticket  to  the 
conductor  in  charge  of  the  train,  and  there- 
after was  again  asked  for  his  ticket  by  the 
conductor,  and  In  a  controversy  growhig  out 
of  this  second  demand  for  his  ticket  he  char- 
ged that  he  was  unlawfully,  willfully,  and 
maliclonsly  seized,  searched,  assaulted,  beat 
and  bruised,  and  disturbed  and  Intimidated 
by  the  conductor  and  other  employes  of  the 
train.  Appellant  admitted  that  the  conductor 
and  other  employte  did  seize  and  search  ap- 
pellee, but  alleged  that  at  the  time  they  did 
so  appellee  was  using  loud,  boisterous,  pro- 
fane, and  Indecent  langnage  towards  the  con- 
ductor In  the  presence  of  the  female  and 
other  passengers,  and  when  the  conductor 
requested  him  to  desist  from  such  conduct  he 
made  snch  demonstration  as  induced  the  con- 
ductor and  other  employes  of  the  train  to 
believe  that  he  was  about  to  draw  a  pIstDl 
and  shoot  the  conductor,  and  to  prevent  tbU, 
and  for  no  other  purpose,  they  seized  and 
searched  bIm,  but  In  so  doing  used  no  mote 
force  than  was  reasonably  necessary  for  that 
purpose.  Appellant  denied  that  Its  employes 
acted  with  malice,  or  that  they  used  an; 
abusive  or  insulting  language  towards  appel- 
lee. The  affirmative  matter  in  the  answer 
was  traversed  of  record.  The  case  was  tried 
before  a  Jury,  who  returned  a  verdict  for 
$2,500  for  appellee,  and  from  that  Judg- 
ment predicated  upon '  this  verdict  this  ap- 
peal Is  taken. 

Three  grounds  are  relied  upon  for  reversal, 
which  win  be  noticed:  (1)  The  exclusion  of 
competent  testimony.  (2)  The  admission  ot 
incompetent  testimony,  (i)  The  damages  are 
excessive.  The  proof  shows  that  the  ladles' 
coach,  on  the  day  upon  which  this  difficulty 
ocurred,  was  crowded,  all  the  seats  behig 
taken,  and  some  of  the  passengers  were  stand- 
ing In  the  aisle  and  sitting  on  the  arms  of 
the  seats.  The  conductor  passed  through 
and  took  up  appellee's  ticket  and  later,  the 
train  having  passed  Artemus,  he  passed 
through  the  coach,  and  again  called  upon  ap- 
pellee for  bis  ticket  Appellee  told  bIm  that 
he  had  given  him  bis  ticket  The  conductor 
told  him  that  he  got  on  at  Artemus,  or 
that  "yoQ  gave  me  a  ticket  to  Artemus." 
These  are  the  only  words  which  passengers 
who  testified  heard  pass  between  appellee 
and  the  conductor.  Appellee  testified  that 
the  conductor  cursed  him,  and  the  conductor 
testified  that  he  was  cursed  by  appellee.  At 
this  Juncture  the  conductor  charges  that  ap- 
pellee  made  a  motion  as  If  to  draw  a  pistol, 
and  that  be  said  to  him,  "Young  man,  yon 
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bare  got  a  pistol;  don't  do  that"  And  a 
claim  agent,  L.  F.  Debusk,  who  was  on  the 
train,  teetlfled  tbat  at  this  time  he  beard 
flome  one  say,  "Look  oat,  he  Is  going  to  shoot." 
Immediately  upon  charging  appellee  with  bav- 
^Ing  a  pistol,  the  conductor  seized  bim,  and 
Debnsk  searched  him  and  found  no  pistol. 
Thereupon  the  conductor  released  big  hold 
ui)on  appellee,  and  either  struck  him  with 
Ills  fist,  or  slapped  blm  with  bis  band  la 
which  he  held  bis  ticket  puncher,  and  ap- 
pellee claims  tbat  the  blow  injured  bis  face 
to  such  an  extent  tbat  it  pained  blm  for  a 
week  or  more.  Daring  the  cross-examination 
-of  L.'  F.  Debosk  he  was  asked  to  describe 
the  demonstration  tbat  appellee  made,  as 
though  be  was  going  to  draw  a  weapon, 
and  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection,  and  the  defendant  ex- 
•cepted;  but,  as  defendant  made  no  avowal 
as  to  what  the  answer  would  bare  been,  it 
cannot  complain  of  this  ruling  of  tbe  court, 
altboagb  tbe  testimony  may  bare  been  rery 
material  to  appellant.  In  the  absence  of  any 
arowal,  the  railng  of  the  trial  coart  In  refus- 
ing to  permit  the  witness  to  answer  this 
iiuestlon  famishes  appellant  no  grounds  for 
rerersal,  eren  though  tbe  testimony  was  ma- 
terial and  vitally  necessary  to  its  defense. 
Daring  tbe  coarse  of  the  examination  ap- 
pellee vras  asked  this  question:  "I  will  ask 
yoa  if  you  saw  Mr.  Worsbam,  tbe  conductor, 
and  had  a  conversation  with  blm  at  any 
time  after  thlsr*  The  defendant  objected, 
and  tbe  court  overruled  tbe  objection,  and 
tbe  defendant  excepted.  The  question  was 
again  repeated  lit  this  form:  "I  will  ask  yon 
to  state  whether  or  not  Mr.  Worsbam  said 
to  you  that  be  was  drinking  on  that  day, 
and  to  Jost  let  it  go,  and  not  do  anything 
«I>oat  It,  or  something  like  that?"  Appellee 
answered:  "It  was  about  three  weeks,  I 
suppose,  to  tbe  best  of  my  recollection.  It 
seems  as  though  I  came  to  BarlMursrille.  I 
was  standing  oat  between  the  coaches.  I  bad 
given  blm  my  ticket  Just  as  I  handed 
blm  my  ticket  be  said,  'Ain't  you  the  yonng 
fellow  I  bad  a  racket  with  some  time  ago,' 
and  I  said,  'Yes;  I  suppose  I  am  the  one.* 
He  said,  'Jast  let  tbat  go;  I  was  drinking 
that  day.'  I  said,  'I  do  not  want  to  bare 
anything  to  do  with  you  at  all;'  and  be 
went  on,  and  that  was  all  that  was  said." 
This  conversation,  occurring  as  it  did  aboat 
three  weeks  after  the  difiHculty  complained 
of,  cannot  t>e  considered  a  part  of  tbe  res 
gestse,  and,  not  being  such,  was  wholly  ln< 
■competent  and  prejudicial  to  appellant.  It 
4s  a  well-settled  rule  of  law  that  tbe  master 
Is  not  chargeable  with  the  declarations  of 
its  servants,  anlees  they  are  made  contem- 
poraneously with  the  event  complained  of, 
or  so  soon  thereafter  as  to  amount  In  law  to 
a  part  of  tbe  thing  done.  L.  &  N.  R.  R.  Go. 
▼.  Ellis'  Adm'r,  97  Ky.  830,  SO  S.  W.  979; 
Southern  Ry.  Co.  r.  Louella  niurman  (de- 
cided January  10,  190^,  90  S.  W.  240,  2  Ii. 
B.  A.  (N.  S.)  1106:  L  a  B.  B.  Ck>.  T.  Wat- 


son's Adm'r,  117  Ky.  874,  78  S.  W.  176; 
Straight  Creek  Coal  Co.  t.  Haney's  Adm'r, 
87  S.  W.  1114,  27  Ky.  Law  Rep.  1117;  I.  0. 
B.  B.  Co.  V.  Wlnslow,  84  S.  W.  1175,  27  Ky. 
Law  Rep.  329;  I.  C  R.  B.  Co.  v.  Houcblns, 
89  S.  W.  530,  28  Ky.  Law  Bep.  603,  1  L.  B. 
A.  (N.  S.)  875.  In  each  of  tbe  foregoing 
cases  this  court  held  that  conversations  which 
took  place  a  short  time — In  some  of  them 
only  a  few  minutes — after  the  happening  of 
tbe  event  complained  of,  were  incompetent 
and  prejadiclal.  In  this  case,  as  in  the  Ellis 
Case,  tbe  testimony  was  Introduced  as  sub- 
stantive evidence,  and  tbe  jury  no  doubt 
regarded  It  as  an  acknowledgment  on  tbe 
part  of  tbe  conductor  that  he  was  In  the 
wrong.  It  doubtless  influenced  the  jury  in  no 
small  degree  in  making  their  rerdlct  This 
eridence  might  hare  been  admitted  for  the 
purpose  of  contradicting  tbe  witness,  after 
laying  the  grounds  therefor,  bat,  if  admitted, 
the  Jury  should  have  been  told  that  it  was  ad- 
.mitted  for  this  purpose  only. 

It  may  be  nrged  by  appellee  tbat  appel- 
lant should  have  objected  again  when  tbe 
question  was  renewed,  and  should  also  have 
objected  to  tbe  answer.  This,  however,  is 
not  tbe  rule.  When  tbe  question  is  asked 
and  defendant  objects,  and  the  court  orer- 
mles  the  objection  and  defendant  excepts, 
and  then  tbe  witness  answers,  the  defend- 
ant (appellant)  has  fully  protected  his  rights. 
Tbe  court  having  passed  upon  tbe  question, 
and  overruled  defendant's  objection,  all  that 
remained  for  defendant  to  do  to  fully  pro- 
tect its  rights  was  to  save  an  exception, 
whidi  be  did.  Tbe  Introdactlon  of  this  tes- 
timony was,  as  we  have  said,  clearly  in- 
competent, and  highly  prejadiclal  to  tbe  rights 
of  appellant. 

We  are  of  opinion  that  the  verdict  In  this 
case  was  excessire,  so  mach  so,  tbat  we  are 
constrained  to  believe  that  tbe  Jury  must 
have  been  Influenced  to  a  large  degree  in 
arriving  at  their  verdict  by  tbe  admission 
of  this  Incompetent  testimony. 

For  tbe  reasons  given,  the  Jadgment  Is 
reversed,  and  remanded  for  farther  pro- 
ceedings consistent  with  this  opinion. 


KENTUCKY  &  I.  BRIDGE  &  B.  00.  v. 

NUTTALL. 

(Coart  of  Appeals  of  Kentucky.    Oct  30,  1906.) 

1.  Tbtai^— Imtbopkb   Bkicabk   or  Coxmoii/— 

BEE0KE. 

Plaintiff's  council,  in  an  action  by  a  rail- 
road employe  for  personal  injuries,  told  the  jury 
tbat  other  employfe  testified  against  plaintiff 
aa  ther  did  because  "if  they  did  not  tbey  would 
lose  their  jobs."  Tlie  court  properly  told  tbe 
lawyer,  in  the  presence  of  the  jury,  that  that 
was  not  a  proper  argument.  Beld,  that  defend- 
ant could  not  be  said  to  be  prejudiced  by  the 
Improper  remark. 

[Eid.  Note.— For  cases  In  point  SM  vol.  46, 
Cent  Dig.  Trial,  S  316.] 

2.  Masteb  and  Sibvakt— Neoliobno>-~Bti- 
DENCIS— SxnmciENOT. 

In  an  action  by  a  rear  brakeman  for  in- 
juries caused  by  Jumping  to  avoid  a  following 
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train,  which  he  daimed  to  have  properly  sig- 
naled, evidence  held  sufficient  to  talce  to  the  Jury 
plaintiff's  contention  as  to  the  signaling,  and  to 
support  a  verdict  based  thereon,  although  four 
other  witnesses  testified  that  no  signals  were 
given. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S4, 
Cent  Dig.  Master  and  Servant,  {{  1069,  1132.J 

3.  Dauaoes— Personal  Inxubiib. 

In  an  action  by  a  railroad  employfi  for  al- 
leged injuries  to  the  foot,  spinal  system,  back, 
and  kidneys,  conflicting  evidence  as  to  the  ex- 
tent of  the  injury  hM  sufficient  to  support  a 
Terdict  of  $2,500. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  r^mrted." 

Action  by  W.  B.  Nuttall  against  the  Ken- 
tucky *  Indiana  Bridge  &  Railroad  Company. 
From  a  judgment  In  favor  of  plaintUf,  d»- 
fendant  appeals.    Affirmed. 

Humphrey,  Hlnes  &  Humphrey,  for  appel- 
lant   Daniel  P.  loung,  tor  appellee. 

liASSINQ,  J.  W.  a  NuttaU  was  a  rear 
brakeman  on  a  train  of  about  28  cars  which 
was  moving  from  Youngstown  at  about  Thir- 
ty-First street  east  to  Eleventh  street  He 
was  on  the  car  farthest  from  the  engine. 
Tills  track  was  on  the  south  track  of  a  double 
trestle,  wtUch  track  was  some  4  or  6  feet 
from  the  north  track.  The  train  stopped, 
leaving  the  car  upon  which  Nuttall  was  rid- 
ing near  the  middle  of  the  trestle.  It  was 
his  duty  when  the  train  stopped  to  get  oft 
of  the  car  on  which  he  was  riding,  go  twck 
and  flag  any  approaching  train.  He  alleges 
that  when  his  train  stopped,  he  took  a  red 
light  with  which  to  signal,  and  a  white  light 
to  find  his  way,  it  being  in  the  nighttime, 
and  went  back  6  or  8  car  lengths,  when  be 
discovered  another  train  of  can  approach- 
ing; that  he  thereupon  signaled  with  his  red 
lantern,  and  this  signal  not  being  heeded, 
he  signaled  with  both  lanterns,  and  hallooed. 
In  bis  effort  to  attract  the  attention  of  the 
crew  of  the  oncoming  train,  but  all  to  no 
purpose,  and  when  the  train  was  right  on 
him;  and  to  prevent  being  caught  and  crushed 
on  the  trestle,  he  jumped  to  the  ground  be- 
twe«i  the  trestles.  He  says  that  the  agents 
and  servants  of  the  appellant  company  in 
charge  of  the  train  upon  which  he  was  work- 
ing, and  also  those  In  charge  of  the  train 
which  was  approaching  bis  train,  because  of 
their  gross  carelessness  and  negligence,  com- 
pelled him  to  Jump  from  the  trestle  in  order 
to  preserve  his  own  life  and  limb;  that, 
in  jumping  from  the  trestle,  ha  suffered  in- 
jury to  bis  right  foot,  spinal  system,  back, 
and  kidneys,  which  caused  great  pain  and 
suffering,  and  lias  permanently  impaired  his 
ability  to  earn  money. 

Appellant's  plea  was  a  traverse  and  a  plea 
of  contributory  negligence.  Appellee  In  the 
trial  stated  substantially  the  facts  as  alleged 
in  bis  pleadings  and  as  above  set  out  Ap- 
pellant proved  by  the  three  brakemen  and 
the  engineer  of   the  train   which  followed 


Nuttall's  train,  that  they  were  on  the  look- 
out on  their  train,  which  consisted  of  6  can 
and  an  engine,  the  engine  pushing  the  can, 
and  they  saw  nothing  of  Nuttall's  train  tmtil 
they  got  within  two  or  three  car  lengths  of 
the  train,  when  they  saw  some  ligbts,  and 
Nuttall  either  climbed  or  jumped  ft'om  ths 
rear  car  on  the  north  side  thereof  just  befon 
the  collision  occurred.  They  prove  that  tbt 
track  was  practically  straight  at  this  point, 
and  that  there  was  nothing  to  ol>stnict  tbelr 
view.  On  the  question  of  damage  or  iairaj, 
in  addition  to  the  statements  made  by  Nnt- 
tall  to  the  effect  that  he  was  seriously  In- 
jured and  suffered  great  pain,  four  docton 
were  introduced,  three  of  whom,  Drs.  M^ 
Kinney,  Underwood,  and  Taylor,  testified  that 
they  made  a  careful  examination  shortly  aft- 
er the  accident  happened,  and  that  th^  found 
no  evidence  of  any  serious  Injury,  although 
one  of  than,  Dr.  Underwood,  says  that  8 
days  after  the  accident  appellee  complained 
of  his  kidneys  hurting  him,  and  also  of  his 
bladder;  that  he  treated  him  for  10  days. 
Dr.  McKlnney  says  that  he  found  no  evidence 
of  any  external  Injuries ;  that  there  was  no 
discoloration ;  that  he  complained  of  pain  in 
his  head  and  back,  and  some  pain  bi  his 
feet ;  that  he  made  no  examination  of  any 
spinal  Injury;  that  there  was  some  absence 
of  knee  reflection  at  tliat  time,  which  might 
be  indicative  of  either  injury  or  disease. 
The  examination  by  these  three  doctors  was 
confined  to  a  short  period  following  the  in- 
jury In  April,  1904.  Another  physician,  Dr. 
Reynolds,  who  examined  him  In  March,  190S, 
a  short  time  before  the  trial,  testifled  that 
he  made  an  examination,  and  found  appel- 
lee's pulse  unnaturally  rapid,  breathing  more 
frequent  than  natural,  and  sight  defective, 
and  suffering  in  his  spinal  column;  that 
there  were  remains  of  blood  clots  on  his  eye 
near  the  retina,  and  that,  from  his  examina- 
tion, the  condition  of  the  patient  Indicated 
that  the  connecting  points  between  the  hip 
(tones  and  the  spinal  column  had  been  In- 
jured, and  had  injured  his  right  eye,  and 
that  the  Injury  causing  this  trouble  was  in 
the  nature  of  a  concussion,  or  some  powerfnl 
jar.  This,  In  substance,  is  the  testimony. 
And  the  jury  who  tried  the  case,  under  what 
we  conceive  to  be  proper  instructions,  return- 
ed a  verdict  for  $2,500  for  plaintlfl,  and 
judgment  was  rendered  thereon,  and  the  com- 
pany appeals. 

Several  erron  are  assigned  by  appellant  in 
its  motion  and  grounds  for  a  new  trial,  bnt 
two  of  which  are  urged  for  consideration  In 
their  brief :  (1)  That  the  verdict  is  not  sop- 
ported  by  the  evidence.  (2)  Because  of  mis- 
conduct of  one  of  counsel  for  appellee  In  the 
argument  of  the  case.  Appellant  moved  for 
a  peremptory  instruction  at  the  close  of  ap- 
I)ellee'8  testimony,  and  renewed  hla  motion 
when  all  of  the  testimony  offered  by  both 
sides  was  In.  The  court  overruled  both  of 
said  motions,  and  we  think  pn^terly  so,  as 
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there  was  eiTldence  tending  to  support  ap- 
pellee's contention.  And  tbls  court  has  held 
that  where  there  Is  any  evidence,  even  though 
Blight,  the  case  should  not  be  taken  from  the 
jury,  but  they  should  be  left  to  Judge  of  the 
weight  thereof.  Appellant  insists  that  as  ap- 
pellee la  unsupported  In  his  testimony,  and 
that  appellant  Introduced  four  witnesses  who 
testified  positively  against  the  statemenrs  of 
appellee,  and  then,  in  the  face  of  this  testi- 
mony, the  Jury  returned  a  Terdlct  for  ap- 
pellee, that  this  of  itself  is  the  strongest 
and  best  evidence  that  the  verdict  was  secur- 
ed or  brought  about  through  passion  or  prej- 
udice, and  Is  not  supported  by  the  testimony, 
and  for  that  reason  the  case  should  be  revers- 
ed, and  a  new  trial  granted.  Appellant  also 
urges  that  the  case  should  be  reversed  be- 
<!ause  during  the  argument  counsel  for  Nut- 
tall  told  the  jury  that  the  four  employes  who 
testified  against  appellee  had  to  swear  as 
they  were  swearing,  because  "If  they  did  not, 
they  would  lose  their  Jobs."  This  was  a  line 
of  argument  which  was  Improper,  but  we 
cannot  say  that  appellant  was  prejudiced 
thereby,  because  the  court  promptly  told  the 
lawyer,  In  the  presence  of  the  Jury,  that  that 
was  not  a  proper  argument,  and  the  open  re- 
buke to  the  lawyer  before  an  intelligent  jury 
could  not  be  token  by  them  in  any  other 
light  than  that  they  were  not  to  consider 
this  statement. 

In  answer  to  appellant's  contention  that  the 
great  weight  of  the  evidence'  Is  against  the 
verdict,  and  that  this  case  should  be  revers- 
ed on  that  ground,  we  must  say  that  this 
was  a  matter  which  was  properly  submitted 
to  the  jury.  They  were  the  sole  and  exclu- 
sive Judges  of  the  weight  to  be  given  the 
testimony  of  each  witness  bearing  on  the 
question  of  negligence,  and  also  on  the  ex- 
tent of  the  Injury,  and  our  courts  have  h6ld, 
by  an  almost  unbroken  line  of  decisions,  that 
the  verdict  of  a  properly  instructed  jury  will 
not  be  disturbed  where  there  Is  any  evidence 
to  support  It  As  early  as  1803  this  court, 
In  the  case  of  Duncan  v.  Finnyhom  ft  'Wife, 
2  Ky.  Dec.  862,  held  that  "in  an  action  of 
tort  which  sounds  entirely  In  damages,  there 
is  no  certain  rule  by  which  the  measure  there- 
of can  be  ascertained  by  a  court,  and  Is  a 
sound  reason  why  a  court  should  not  Inter- 
fere either  on  account  of  excessive  or  Insuffi- 
cient damages.  The  Jury  Is  the  constitution- 
al tribunal  to  ascertain  them."  This  same 
doctrine  was  reaffirmed  In  the  case  of  the 
L.  ft  N.  R.  R.  Co.  V.  Mitchell,  87  Ky.  827,  8 
S.  W.  706;  In  this  case  the  court  says:    "The 


amount  allowed  seems  large.  It  Is  so.  The 
fact,  however,  that  It  appears  high  to  us  does 
not  authorize  a  reversal.  We  are  not  acting 
as  a  Jury,  and  it  is  only  when  It  is  glar- 
ingly excessive,  and  appears  at  flrat  blush 
to  have  resulted  from  x>asslon  or  prejudice, 
that  we  can  Interfere.  The  power  should  be 
sparingly  exercised,  and  only  in  extreme  cases. 
This  Is  the  policy  of  the  law,  and  reasonably 
and  necessarily  so.  It  is  difficult.  Indeed 
Impossible,  to  measure  with  mathematical 
certainty  the  extent  of  some  of  the  elements 
of  compensatory  damages.  The  law  has  con- 
fided the  duty  to  the  opinion  of  the  jury  as 
the  best  means  of  arriving  at  their  extent, 
even  approximately,  and  every  verdict  should 
be  regarded  prima  facie  as  the  result  of  the 
exercise  of  an  honest  Judgment  upon  their 
part"  And  again  in  the  case  of  the  L.  ft  N. 
B.  R.  Co.  V.  Smith,  84  S.  W.  755,  27  Ky.  Law 
Rep.  257,  the  court  says:  "It  Is  only  when 
there  la  no  evidence  to  support  the  verdict, 
or  when  It  Is  so  fiagrantly  against  the  weight 
of  the  evidence  as  to  Indicate  that  It  was 
superinduced  by  passion  or  prejudice  upon 
the  part  of  the  jury,  that  the  court  will  be 
authorized  to  set  It  aside  In  the  absence  of 
en-ors  of  law  upon  the  part  of  the  court  oc- 
curring during  the  trial."  The  facts  In  this 
case  are  similar  to  the  facta  In  the  case  of 
the  I.  a  R.  R.  Co.  V.  Colly,  86  S.  W.  536, 
27  Ky.  Law  Rep.  780.  On  that  case  the  court 
said:  "It  Is  true  that  appellee  stands  alone 
In  her  testimony  as  to  the  manner  in  which 
her  Injuries  were  received.  *  *  *  Appel- 
lee described  with  particularity  the  facts  and 
circumstances  connected  with  and  leading  to 
the  accident  *  *  *  As  to  the  character 
and  extent  of  her  injuries  she  was  uncon- 
tradicted. Appellant  Introduced  Its  train- 
men, who  testified  that  the  coupling  of  the 
cars  on  the  occasion  In  question  was  done 
In  the  usual  way,  and  without  force  or  vio- 
lence. The  jury  were  the  triers  of  the  facts, 
and  they  had  the  right  to  accept  the  testi- 
mony of  appellee  as  to  the  truth  of  the  mat- 
ter, and  reject  that  of  appellant's  witnesses. 
We  cannot  say  that  mere  numerical  superior- 
ity of  witnesses  on  one  side  constitutes  pre- 
ponderance of  proof,  nor  can  we  disturb  the 
verdict  as  not  being  sustained  by  sufficient 
evidence." 

Measured  In  the  light  of  the  rule  in  this 
case,  conceding  to  the  jury  the  right  to  be- 
lieve the  statement  of  appellee  as  true  as  to 
the  manner  In  which  the  accident  occurred. 
we  are  of  opinion  that  the  verdict  should  not 
be  disturbed,  and  the  judgment  is  affirmed. , 
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MEMORANDUM  DECISIONS. 


CSOMMONWEALTH  r.  BISHOP.  GIBSON 
&  CO.  (Gonrt  ofAppeals  of  Kentucky.  Oct  6, 
1006.)  Appeal  from  Circnit  Court,  Cumberland 
County.  '^'Not  to  be  officially  reported."  C.  A. 
BI«hop  and  others  composing  the  Orm  of  Bishop, 
Gibson  &  Co.  were  prosecuted  for  failing  to  pay 
a  license  tax,  and  the  commonwealth  appeals 
from  a  judgment  of  acquittal.  Affirmed.  N.  B. 
Hays,  C.  H.  Morris,  A.  A.  Huddleton  and  C  R. 
Hicks,  for  the  Commonwealth. 

NUNN,  J.  The  appellees,  O.  A.  Bishop  anfl 
J.  W.  Gibson,  who  compose  the  firm  of  Bishop, 
Gibson  &  Company,  established  in  Cumberland 
county  a  sewing  machine  agency,  and  obtained  a 
license  and  employed  agents  to  represent  them 
In  the  sale  of  the  machines.  They  were  indicted 
for  failing  to  pay  $6  for  each  agent,  who  repre- 
sented them  in  the  sale  of  the  machines.  The 
lower  court  tried  and  acquitted  them,  and  the 
commonwealth  has  appealed. 

This  court  is  now  deprived  of  one  member  on 
account  of  sickness.  The  other  members  are 
equally  divided  on  the  ^aestion  of  affirmance  or 
reversal.  Therefore  the  judgment  of  the  lower 
court  is  affirmed. 


ROSENFIBLD  BROS.  CO.  r.  COMMON- 
WEALTH. (Court  of  Appeals  of  Kentucky. 
Oct.  31,  IdM.)  Appeal  from  Circuit  Court, 
Franklin  Counts.  Not  to  be  officially  report- 
ed." Action  by  the  commonweallh  against  Ros- 
enfield  Bros.  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed.  C.  H.  Shield 
and  Gibson,  Marshall  ft  Gibson,  for  appellant. 
White  ft  Ray  and  John  W.  Ray,  for  appellee. 

HOBSON,  C.  J.  The  questions  on  this  appeal 
are  the  same  as  in  the  case  of  Thompson  t. 
Commonwealth,  94  S.  W.  654,  29  Kv.  Law  Rep. 
706,  and  for  the  reasons  given  in  that  case  the 
judgment  appealed  from  is  affirmed. 

Judgment  affirmed. 


SMITH  et  aL  r.  OOMB8.  (Court  of  Ap- 
peals of  Kentucky.  Sept  20,  1906.)  Appeal 
from  Circuit  Court  Knott  County.  "Not  to  be 
officially  reported."  Action  by  Spencer  Combs 
against  Sidney  B.  Smith  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. H.  H.  Smith,  S.  J.  Kilgore,  B.  P. 
Woorton,  and  Greene  &  VanWinkle,  for  ap- 
pellants. J.  J.  0.  Bach  and  B.  F.  Combs,  for 
appellee. 

CARROLL,  C.  The  question  involved  in  this 
action  is  whether  appellants  or  appellee  is  the 
owner  of  a  boundary  of  land  from  which  tim- 
ber was  cut  and  carried  away  by  appellants. 
Appellee  was  the  plaintiff  below,  and  claims  the 
land  under  various  conv^ances  running  back  to 
two  patents  Issued  in  1872  to  Smith  and  Baum. 
The  appellants  rely  chiefly  on  adverse  irassession 
of  the  land  in  controversy  upon  which  they  en- 
tered as  vendees  of  G.  A.  Ashlejr.  In  1872  two 
patents  for  200  acres  each  were  issued  to  Smith 
and  Baum.  Afterwards,  S.  C.  Falrchild  became 
the  owner  of  a  portion  of  the  land  covered  by 
these  patents,  and  in  1897  for  a  recited  consid- 
eration of  ^50  conveyed  to  the  appellee  100  acr^ 
and  it  is  upon  this  boundary  of  land  conveyed 
by  Falrchild  to  appellee  that  the  appellants  are 
allied  to  have  entered  and  cut  the  timber.  In 
1687  G.  A.  Ashley  obtained  a  patent  for  60 
acres  of  land,  the  boundary  of  which  laps  over 
on  the  Smith  and  Baum  prior  patents.  In  1841 
Nicholas  Smith  obtained  a  patent  for  100  acres 
of  land,  and  in  1847  a  patent  for  100  acres ;  and 


the  Smith  and  Baum  junior  patents  lap  over  oo 
both  these  patents  to  Smith.  This  informatioD 
is  obtained  from  the  map  made  by  Adam  Camp- 
bell filed  with  the  record. 

It  is  the  contention  of  the  appellants  that 
about  1850  one  Frank  Ashley  bought  the  land 
covered  by  the  Smith  patents  from  Smith,  and 
took  possession  of  it  as  well  ss  the  land  for- 
which  G.  A.  Ashley  subsequently  obtained  • 
patent  There  is  no  deed  in  the  record  convey- 
ing any  land  to  Frank  Ashley,  but  the  eTidenoe- 
for  the  appellants  tends  to  establi&h  that  Ashley 
from  about  1850  until  his  death— 35  or  40  years 
afterwards — was  in  possession  of  the  Smith  land, 
and  the  land  patented  by  G.  A.  Ashley  in  1887. 
and  exercising  acts  of  ownership  over  it  npon 
the  death  of  Frank  Ashley,  G.  A.  Ashley,  his 
son,  in  the  division  of  his  land,  t>ecame  the  own- 
er of  a  portion  of  the  lands  claimed  by  him. 
The  patent  obtained  by  G.  A.  Ashley  hi  188T 
embraces  a  part,  if  not  oil,  of  the  land  the  ap- 

fellants  contend  he  inherited  from  his  father 
'rank  AHhIey.  This  patent  however,  being 
many  years  junior  to  the  patents  to  Smith  and 
Baum  under  which  appellee  claims,  is  not  avail- 
able to  appellants  in  this  controversy,  and  the 
only  deeds  In  the  record  under  which  appellants 
claim  is  a  deed  made  in  1887  by  the  children 
of  Frank  Ashley  to  Green  Ashley,  and  a  deed 
made  in  1891  by  Green  Ashley  to  appellants. 
These  deeds  do  not  describe  the  number  of  acres 
conveyed  to  the  respective  vendees.  The  lower 
court  adjudged  that  the  appellee  was  the  owner 
of  and  entitled  to  the  possession  of  the  100  acre 
tract  conveyed  to  him  by  Falrchild  except  such 

f>art  of  the  same  as  was  covered  by  the  patent 
ssued  to  Smith  In  1841  and  5  acres  that  was 
held  to  be  in  the  actnal  possession  of  the  appel- 
lants at  the  time  of  the  conveyance  from  Fair- 
child  to  appellee.    The  boundary  of  land  from. 
which  the  timber  was  cut  is  very  imperfectly  de- 
scribed.   It  is  not  indicated  on  the  map  and  the- 
evidence  Is  uncertain  and  indefinite  as  to  wheth- 
er It  lies  within  the  boundary  of  the  patent  to 
Smith  or  within  the  Iraundary  for  whfdh  G.  A. 
Ashley  obtained  a  patent  In  1887.    The  sarveyor 
testified  that  the  Green  Ashley  deed  covered  all 
or  nearly  all  of  the  land  In  controversy,  and  tbat 
the  Nicholas  Smith  and  Green  Ashlej  patents- 
covered  all  or  nearly  all  of  the  land  m  contro- 
versy.   There  is  no  map  or  other  Intelligible  eri- 
dence  in  the  record  by  which  the  lines  of  the 
l>oundary  claimed  by  appellants  can  be  located 
with  anv  degree  of  certainty;  nor  do  the  lines 
of  the  deed  made  by  Ashley  to  appellants  cor- 
respond with  the  lines  of  the  patent  issued   to 
Ashley.    The  witnesses  for  appellant  were  sim- 
ply asked  whether  or  not  the  lands  claimed  by 
the  appellants  included  the  lands  in  controversy 
and  described  In  the  petition,  and  they  said  it 
did.    But  on  the  cross-examination  of  appellant, 
Sydney  Smith,  he  was  asked  if  he  was  aoqusunt- 
ed  with  the  boundary  of  land  described  in  the  pe- 
tition and  he  said  no ;  and  also  testified  that  he 
did  not  know  anything  of  its  location.    Hiram 
Adams,  another  witness  for  appellant  testified 
that  no  person  had  ever  lived  on  the  land  de- 
scribed in  the  petition  and  that  he  did  not  know 
the  location  of  said  land,  but  that  a  great  part 
of  all  of  it  had  been  cleared  and  fenced  for  12 
years.    John    Smith,    another   witness    for    ap- 
pellant in  his  cross-examination  said   that    he 
had  never  seen  the  lines  of  the  tract  of  land  de- 
scribed in  the  petition  run,  and  could  not   def- 
initely locate  it  and  that  no  person  had    cvtM 
lived  on  the  land.    This  is  a  fair  sample  of  the 
the  evidence  for  appellant    The  evidence    does 
not  disclose  either  the  number  of  aciea  or  the- 
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uons,  actual  adVerae  poaaeaaion  of  the  land  de- 
acribed  in  the  petition  for  aiicb  length  of  time 
as  to  cire  th«n  a  poasessory  title  to  it 

We  nave  carafniJy  conaidered  this  record,  and 
hay*  reached  the  conclusion  that  the  judgment 
of  the  ciuincelior  ifas  substantially  correct,  and 
it  is  therefore  affirmed. 


SOUSLET  T.  PRATT  FOOD  CO.  (Court  of 
Appeals  of  Kentucky^  Oct.  9,  1906.)  Appeal 
from  Circuit  Court,  Fleming  County.  "Not  to 
be  officially  reported."  Action  between  Edward 
r>.  Sousley  and  the  Pratt  Food  Company.  From 
the  judgment  Sousley  appeals.  Afurmed  by  di- 
vided court  B.  S.  Grannie,  J.  B.  Cumber,  and 
R.  J.  Babbitt,  for  appellant  Charlea  I.  Turber, 
amicua  curite. 

PER  CURIAM.  The  court  being  advised  the 
judnnent  herein  is  affirmed  by  an  equal  decision 
of  the  court 

CANTRILL,  J.,  not  aitting. 


BURKS  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Oct  it,190&.)  Appeal  from 
Cherokee  County  Court ;  R.  L.  Robinson,  Judge. 
.Tim  Burks  was  convicted  of  violating  the  local 
option  law,  and  he  appeals.  Affirmed.  J.  E. 
Tantis,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his  punish- 
ment assemed  at  a  fine  of  $25  and  20  days'  con- 
finement  in  the  county  jail ;  hence  this  appeal. 
The  record  contains  neither  statement  of  facte 
nor  bill  of  exceptions.  The  charge  of  the  court 
is  applicable  to  a  state  of  facts  provable  un- 
der the  information.  No  error  appears  in  the 
record,  and  the  judgment  is  affirmed. 


DARDBN  T.  STATE.  (CJourt  of  Criminal 
Appeals  of  Texas.  Oct  17,  1906.)  Appeal  from 
Upshur  County  Court;  M.  B..  Briggs,  Judge. 
Jim  Darden  was  convicted  of  violating  the  local 
option  law,  and  be  appeals.  Affirmed.  J.  B. 
Yantis,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Conviction  for  violating 
the  local  option  law.  The  record  is  before  us 
without  the  evidence.  There  are  no  questions 
presented  which  require  a  revision.  The  judg- 
ment is  affirmed. 


STRICJKLAND  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  Oct  17,  1906.)  Appeal 
from  Sabine  County  Court ;  H.  C.  Maund,  Judge. 
Noah  Strickland  was  convicted  of  an  assault 
and  he  appeals.  Affirmed.  J,  E.  Yantis,  Asst 
Atty.  Oen.,  for  the  State. 


revision.    The  judgment  is  affirmeJL 


CRIST  T.  BEIaL.  (Court  of  Civil  Appeals  of 
Texas.  Oct  17,  1906.)  Appeal  from  District 
Court  Bowie  County;  P.  A.  Turner,  Judge. 
Action  b^  J.  F.  Crist  against  Mrs.  Temple  Bell. 
From  a  judgment  for  plaintiff  for  less  than  the- 
relief  demanded,  he  appeals.  Afhrmed.  Hart, 
Mahaffey  &  Thomas,  for  appellant 

EIDSON,  J.  This  action  was  brought  in  the 
court  below  by  the  ap'pellant  to  determine  the 
boundary  line  between  bis  lands  and  those  of 
appellee,  and  for  rents  or  damages.  The  case 
was  tried  before  the  court  without  a  jury,  and 
judgment  rendered  for  the  appellant,  but  not 
for  all  the  land  he  claimed ;  and,  being  dissatis- 
fied with  such  judgment,  he  has  appealed  the 
case  to  this  court  While  there  is  some  conflict 
in  the  evidence,  we  are  of  opinion  that  it  suffi- 
ciently sustains  the  judgment  of  the  court  be- 
low. There  was  no  error  in  the  admission  of 
the  testimony  complained  of  in  appellant's  sec- 
ond assignment  of  error.  Hurt  v.  Evans,  4& 
Tex.  316;  and  Evans  v.  Hurt  34  Tex.  111. 

There  being  no  reversible  error  pointed  out  in 
the  record,  the  judgment  of  the  court  l>elow  ia 
affirmed. 

Affirmed. 


KELIjEY  island  lime  &  TRANSPORT 
CO.  V.  MASTBRSON.  (Court  of  Civil  Appeals 
of  Texas.  Oct  11,  19060.  Appeal  from  District 
Court,  Harris  0>unt7;  W.  P.  Hamblen,  Judge. 
Action  by  the  Kelley  Island  Lime  &  Transport 
Company  against  H.  Masterson.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed  and  rendered.  Hardy  &  Hardy  and 
Ford,  Stone  &  Ford,  for  appellant  H.  &  A.  R. 
Masterson  and  Fisher  &  Fisher,  for  appellee. 

GILL,  C.  J.  At  the  last  term  of  this  court 
we  certified  to  the  Supreme  Court  the  sole  ques- 
tion in  this  case.  The  nature  and  result  of  the 
suit  in  the  court  lielow  and  the  facts  l>earing 
upon  the  question  certified  were  fully  stated  in 
the  certificate,  which  is  embodied  in  the  opinion 
of  the  Supreme  Court  (93  S.  W.  427)  in  answer 
to  the  question.  The  answers  conclusively  es- 
tablish the  liability  of  Masterson  as  a  member 
of  the  firm  of  Downey  &  Company,  his  code- 
fendant,  and  as  the  amount  sued  for  is  admit- 
ted to  be  a  liability  of  that  firm,  nothing  remains, 
but  to  reverse  the  judgment  of  the  court  l>eIow, 
and  here  render  judgment  against  Masterson  for 
the  amount  claimed  in  plaintiff's  petition,  ta 
wit  $1,710.60,  with  legal,  interest  from  July  25,. 
1903.    It  is  accordingly  ao  ordered. 

Reversed  and  rendered. 
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ABANDONMENT. 

Ground  for  divorce,  see  "Divorce,"  {  1. 

Of  partieviar  »peeie»  of  property  or  righU. 

See  "Contracts,"  {  8;     "Homestead,"  {  4. 

Rights  acquired  by  adverse  possession,  Bee  "Ad- 
verse Possession,"  {  1. 

ABATEMENT   AND   REVIVAL. 

Jndfrment  as  bar  to  another  action,  see  "Jndg- 

ment,"  S  6. 
Revival  of  judgment,  see  "Judgment,"  {  9. 

S    1.    Another  aetloa  pendlns. 

'Where  plaintiff  bought  land,  relying  on  de- 
fendant's false  representation  of  title,  the  pen- 
dency of  a  suit  by  third  persons  to  recover  a 
portion  of  the  land  held  no  bar  to  plaintiff's 
snlt  for  a  rescission. — Olschewske  t.  King  (Tex. 
Civ.  App.)  665. 

ABDUCTION. 

See  "Seduction." 

ABUTTING  OWNERS. 

AssesHments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  8  9. 

Compensation  for  taking  of  or  injury  to  land.s 
or  ensemerits  for  public  use,  see  "Eminent 
Domain,"  8  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," 8  12. 

ACCEPTANCE 

Of  dedication,  see  "Dedication,"  8  1- 
Of  goods  sold  in  general,  see    Sales,"  8  ^^ 
Of   goods   sold    within   Rtatnte   of   frauds,    see 
"Frauds,  Statute  of,"  §  2. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  8  1. 

Ground  for  new  trial,  see  "New  Trial,"  8  2. 


See 


ACCOMMODATION  PAPER. 

"Bills  and  Notes." 


ACCORD  AND  SATISFACTION. 

See  "Payment" 

ACCOUNT. 

Pep  "Account,  Action  on" ;    "Account  Stated."' 

Accounting  by  execntor  or  administrator,  see 
"Ezecntors  and  Administrators,"  §  8. 

Review  of  orders  relating  to  accounting  by  ex- 
ecutor as  dependent  on  finality  of  determina- 

,    tion,  see  "Appeal  and  Error,"  {  1. 

ACCOUNT,  ACTION  ON. 

Where  the  whole  of  a  running  account  is  by 
•Creement  regarded  as  due  on  a  certain  date,  it 


is  proper  in  an  action  for  the  balance  of  the 
account  to  refuse  to  instruct  that  each  Item  of 
the  account  is  a  separate  contract. — Nann  v. 
W.  T.  McKnight  &  Bro.  (Ark.)  193. 

ACCOUNT  STATED. 

•Where  an  account  is  rendered  and  retained 
without  objection  for  an  unreasonable  length 
of  time,  it  becomes  a  stated  account,  and  can 
only  be  assailed  for  fraud  or  mistake. — Little 
&  Hays  Inv.  Co.  v.  Pigg  (Ky.)  4r>5. 

*The  issue  of  the  existence  of  a  stated  ac- 
count held  for  the  jury.— Little  &  Hays  Inv. 
Co,  v.  Pigg  (Ky.)  455. 

ACCRUAL 


Of  right  of  action,  see 
8  1. 


'Limitation  of  Actions," 


ACKNOWLEDGMENT. 

Of  indebtednes!!  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  §  2. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Evidence,"  8  5. 

8  1.   Taking  and  certificate. 

*  Where  the  county  clerk,  in  taking  an  ac- 
knowledgment, exercises  the  diligence  of  a  rea- 
sonably prudent  person,  be  complies  with  thp 
conditions  of  his  bond. — Commonwealth  v.  John- 
son (Ky.)  801. 

•Evidence  that  a  deputy  clerk  took  the  ac- 
knowledgment of  an  impostor  held  to  make  a 
Srima  facie  case  of  negligence  against  the  clerk 
1  an  action  on  his  official  bond. — Common- 
wealth V.  Johnson  (Ky.)  801. 

In  an  action  on  the  official  bond  of  a  clerk 
for  giving  a  false  certificate  of  acknowledg- 
ment, evidence  that  the  person  whose  acknowl- 
edgment was  taken  was  introduc(>d  t).v  a  reputn- 
able  business  man  held  competent  to  siiow  the 
clerk's  diligence,  and  presoiitiiid  a  (luestion  for 
the  jury. — Commonwealth  v.  John.soit  (Ky.)  801. 

A  notary  held  not  disqualified,  by  interest  of  a 
firm  of  which  he  was  a  meiiilwr,  to  take  an  ac- 
knowledgment to  a  mechanic's  lien  conti-act. — 
Roane  v.  Murphy  (Tex.  Civ.  App.)  782. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Accrual,  see  "Limitation  of  Actions,"  $  1. 

Bar  by  former  adjudication,  see  "Judcment," 
8  6. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions."  8  1. 

Counterclaim,  see  "Set-Off  and  Counterclaim.'' 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  8  2. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actionp.  see  "Malicious  Prosecution." 

Pendency  of  action,  see  "Abatement  and  Ue- 
vival,"  8  1 ;    "Lis  Pendens." 

Set-off,  see  "Set-Off  and  Counterclaim." 
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Actions  ietteeen  partieM  In  particular  rcMion*. 
See  "Attorney  and  Client,"  {  2;    "Landlord  and 

Tenant,"  SJ  3,  C ;    "Master  and  Servant,"  U 

2,  10-13  ;    "Partnership,"  «  2. 
Broker  and  client,  see  "Broken,"  S  3. 
Co-tenants,  see  "Partition,"  {  1. 

Action*  by  or  against  partietilar  dMtet  of 
pertont. 

See  "Carriers."  «  2,  8,  6,  7,  »;  "Counties."  J 
3;  "Executors  and  Administrators,"  {  7; 
"Husband  and  Wife."  i  5;  "Infants,"  {  3; 
"Master  and  Servant."  {  14 ;  "Municipal  Cor^ 
porationa."  JH3,  15:  "Notaries";  "Partner- 
ship," i  3;  "Principal  and  Agent,"  {  3;  "Kail- 
roads,"  {S  4-7;  "Street  Railroads,"  {  2; 
"Warehousemen." 

Heirs  or  distributees,  see  "Descent  and  Dis- 
tribution," J  2. 

Insurance  companies,  see  "Insurance,"  I-13. 

TaxpAjen,  see  "Municipal  Corporations."  {  14, 

Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones," I  2. 

Actions  relating  to  partieular  species  of  prop- 
erty or  estates. 
Establishment  and  determination  of  rights   to 

mortgaged  chattels,  see  "Chattel  Mortgages," 

t  2. 

Par<»<M»Ior  causes  or  grounds  of  action. 

See  "Account  Stated" ;  "Assault  and  Battery," 
I  1;  "Bills  and  Notes,"  {  5;  "False  Impris- 
onment." {  1;  "Forcible  Entir  and  Detain- 
er." f  1;  "Insurance."  U  IS.  14;  "Judg- 
ment,'' {  11;  "Libel  and  Slander,"  t  2; 
"Malicious  Prosecution,"  {  2;  "Money  Re- 
ceived"; "Negligence,"  I  4;  "Taxation,'' J  3 ; 
"Trespass";  "Trover  and  Conversion,"  f  2; 
"Use  and  Occupation" ;   "Work  and  Labor." 

Bonds  in  injunction  proceedings,  see  "Injunc- 
tion." §  3. 

Bonds  of  notaries,  see  "Notaries." 

Breach  of  contract,  see  "Contracts,"  I  5; 
"Sales,"  M  7,  8;  "Vendor  and  Purchaser,"  1 6. 

Breach  of  contract  for  transportation  of  pas- 
sengers, see  "Carriers,"  §  5. 

Breach  of  covenant,  see  "Covenants."  i  3. 

Compensation  of  agent,  see  "Principal  and 
Agent."  i  2. 

Compensation  of  broker,  see  "Brokers."  |  8. 

Delay  in  transportation  of  goods,  see  "Carriers," 
i  2. 

Delay  in  transportation  of  live  stock,  see  "Car- 
riers," S  3. 

Delay  in  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  (  2. 

Discharge  from  employment,  see  "Master  and 
Servant,"  {  1. 

Ejection  of  passenger,  see  "Carriers,"  |  9. 

Enforcement  of  attorney's  term  for  services,  see 
"Attorney  and  Client."  g  2. 

Enforcement  of  landlord's  term  for  rent,  see 
"Landlord  and  Tenant."  f  3. 

Enticement  of  child,  see  "Parent  and  Child." 

Fires  caused  by  railroads,  see  "Railroads."  f  7. 

Foreclosure  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  8  5. 

Injuries  to  animals  on  or  near  railroad  tracks,, 
see   "Railroads,"  i  6. 

Loss  of  or  injury  to  goods,  see  "Carriers,"  i  2. 

Loss  of  or  injury  to  live  stock,  see  "Carriei-s," 
I  3. 

Pergonal  injuries,  see  "Carriers,"  {  7;  "Ex- 
plosives" ;  "Highways,"  t  1 ;  "Master  and 
Servant,"  K  10-13;  "Municipal  Corpora- 
tions," S  13;  "Railroads,"  J8  4,  6;  "Street 
Railroads."  {  2. 

Price  of  goods,   see  "Sales."  |  7. 

Services,  see  "Master  and  Servant,"  |  2;  "Worik 
and  Labor." 

Wages,  see  "Master  and  Servant,"  |  2. 


Particular  forms  of  actton. 
See  "Account.  Action  on";   "Ejectment";  "Re- 

5 levin" ;    "Trespass."  {  1 ;    "Trespsii  to  T^ 
Itle";    "Trover  and  Conversion." 

Particular   forms    of  special  relief. 

See  "Divorce":  "Injunction";  "Interpleader"; 
"Partition,"  i  1;  "Quieting  Titie";  "Specific 
Performance.' 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  i  8. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  i  1. 

Alimony,  see  "Divorce,"  S  Si  "Husband  and 
Wife,"  {  6. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  TiUe." 

Enforcement  of  special  assessments  for  poblic 
improvonents,  see  "Municipal  Corporations." 
i  10. 

ESstablishment  of  boundaries,  see  "Boundaries," 
t  2. 

Establishment  of  will,  see  "Wills."  S  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  {  3. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Restrain  execution,  see  "Execution,"  {  1. 

Separate  maintenance  of  wife,  see  "Hnsband 
and  Wife,"  {  6. 

Setting  aside  fraudulent  conveyance,  see  "Fraod- 
ulent  Conveyances."  {  3. 

Setting  aside  will,  see  "Wills."  I  2. 

Particular  proceedings  in   actions. 

See  "Continuance";  "Costa"  ;  "Damages";  "De- 
positions" :  "Dismissal  and  Nonsuit" ;  "Evi- 
dence"; "Execution";  "Judgment";  "Juiy"; 
"Limitation  of  Actions"  ;  "Parties" ;  "Plead- 
ing"; "Reference";  "Removal  of  Causes"; 
"Stipulations";  "Trial";  "Venue." 

Default,  see  "Judgment,"  S  2. 

Revival  of  judgment,  see  "Judgment,"  S  9. 

Verdict,  see  "Trial."  |  18. 

Particular  remedies  in  or  incident  to  action*. 
See  "Garnishment" ;  "Injunction"  ;     "Tender." 
Notice  of  pendency  of  action,  see  "Lis  Pendens." 
Stay  of  proceedings,  see  "Appeal  and  Error,"' 

S  5. 

Proceedings  in  emeroise  of  special  or  limiici 

jurisdictions. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace."  \  1. 

Review  of  proceedings. 
See  "Appeal  and  Error";  "Exceptions,  Bill  of: 
"Justices  of  the  Peace."  g  2;    "New    Trial." 

I  1.     Grounds  and  eondltloas  preeedoit. 

Action  by  a  shipper  against  a  carrier  for  in- 
jury to  a  shipment  of  live  stock,  held  an  action 
at  law. — Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
r.  Pendleton  &  Hudson  (Ky.)  434. 

{  2.    JTolader,     spUttlsc,     eonaolldAtlvB, 
aad  sereraaee. 

Causes  of  action  held  properly  joined,  being  on 
contract,  and  affecting  all  the  parties.— Beek- 
man  Lumber  Co.  v.  Kittrell  (Ark.)  988. 

*Two  causes  of  action  held  snch  that  they 
could  not  properly  be  joined  under  Civ.  Code 
Prac.  S  83.— Dailey  v.  O'Brien  (Ky.)    521. 

The  petition  and  amendment  thereof  for  ejec- 
tion of  a  passenger  held  to  state  but  a  single 
cause  of  action,  so  that  motions  to  strike  the 
amendment  or  require  an  election  were  proper- 
ly refused.— Louisville  ft  N.  B.  Co.  t.  Fowler 


ly  r< 
(Ky.: 


(ky.)  568. 
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ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Bqnity," 

8   1- 

Iiffect  on  right  to  mandamus,  see  "Mandamus," 

f  1. 

ADJOINING  LANDOWNERS. 

gee  'boundaries";    "Fences." 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see 
"Judgment,"  fi  6,  7. 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insurance," 
J  12. 

ADMEASUREMENT. ' 

Of  dower,  see  "Dower,"  {  1 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 

Of  trust  property,  see  "Trusts,"  |  2. 


As  evidence  in  civil  actions,  see  "Bridence," 
8  5. 


Of  constitutional   amendments,   see  "Constitu- 
tional Law,"  i  1. 


ADMISSIONS. 

civil   actions,   i 

ADOPTION. 

al   amendments, 

il. 

ADVANCEMENTS. 

See  "Descent  and  Distiibation,"  {  2. 

ADVANCES. 

By  landlord  to  tenant,  see  "Landlord  and  Ten- 
ant," i  3. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

i    1.    Nature  and  reqnlsitea. 

In  trespass  to  try  title,  defendant  holding 
under  a  donation  deed  from  the  state  based 
on  a  sale  had  October  25,  1882,  held  to  have 
title,  in  the  absence  of  anything  tending  to 
impeach  the  deed.— Wade  v.  Gosa  (Ark.)  388. 

*Fact8  held  not  to  show  an  abandonment 
destroying  the  continuity  of  adverse  possession. 
—Bradbury  v.  Dumond  (Ark.)  390. 

*Color  of  title  is  not  necessary  to  give  title 
by  adverse  possession,  but  is  necessary  to  ex- 
tend the  title  acquired  beyond  the  actaal  pos- 
session.— Bradbury    v.   Duroond    (Ark.)   390. 

•A  tax  deed  ln-lil  to  constitute  color  of  title. 
—Bradbury  v.  Dumond  (Ark.)  390. 


give    title    by    adverse   possession.— Overton    v. 
Overton  (Ky.)  469. 

*An  occasional  cutting  of  timber  from  land 
claimed  by  defendants  since  1877,  but  not  shown 
to  have  been  occupied  by  any  person,  was  in- 
sufficient to  invest  them  with  title  by  adverse 
possession. — Auxier  v.  Herald  (Ky.)  915. 

S  2>    Operation  and  eiteet. 

*Color  of  title  is  not  necessary  to  give  title 
by  adverse  possession,  but  is  necessary  to  ex- 
tend the  title  acquired  beyond  the  actual  posses- 
sion.— Bradbury  v.  Dumond   (Ark.)  390. 

'Actual  possession  by  a  grantee  in  a  tax  deed 
of  a  part  of  the  tract  conveyed  held  to  extend 
to  the  entire  tract. — Jones  v.  Pond  &  Decker 
Mfg.  Co.  (Ark.)  750. 

*The  principle  that  an  owner  in  actual  posses- 
sion of  a  jportion  of  land,  claiming  title  to  the 
whole,  lias  the  constructive  irassession  of  all  the 
land,  held  not  applicable  where  an  intruder 
claims  land  against  another.— Morris  t.  Jacks 
(Tex.  Civ.  App.)  637. 

*In  trespass  to  try  title  plaintiff  held  to  have 
had  constructive  possession  of  land  within  the 
true  boundary  lines  of  the  survey  only. — David- 
son y.  Equitable  Securities  Co.  (Tex.  Civ.  App.) 

787. 

•Possession  of  one  claiming  land  under  a  deed 
duly  registered,  and  who  enters  upon  and  im- 

f)roves  or  incloses  a  part  of  the  land  embraced 
n  the  boundaries  specified  in  his  deed,  extends 
to  all  the  land  embraced  in  the  true  boundaries 
of  such  deed. — Davidson  v.  Equitable  Securities 
Co.  (Tex.  Civ.  App.)  787. 

}   3.    Fleadinct  eTldenoe,  trial,  and  re« 
▼ie-w. 

*In  an  action  to  recover  land,  a  plea  held 
sufficient  to  apprise  plaintiff  that  defendant  re- 
lied on  seven  years  adverse  possession  as  a 
defense. — McKewen   v.   Allen    (Ark.)   392. 

In  trespass  to  try  title  evidence  held  insuffi- 
cient to  show  such  po-ssession  or  result  in  ac- 
quisition of  title  under  the  5  or  10  years'  statutes 
of  limitation. — Mann  v.  Hossack  (Tex.  Civ. 
App.)  767. 

AFFIDAVITS. 

See  "Depositions," 

Particular  proceeding*  or  purposes. 
See  "New  Trial,"  §  3. 
Appeal  from  justice's  court,  see  "Justices  of  the 

Peace,"  (  2. 
On  challenge  to  juror,  see  "Jury"  {  4. 

An  affidavit  for  appeal  held  good,  though  the 
notary  does  not  certify  when  his  term  expires.— 
Brown  Mfg.  Co.  v.  Gilpin  (Mo.  App.)  669. 

•An  affidavit  for  appeal,  though  made  before 
a  foreign  notary,  held  efficacious, — Brown  Mfg. 
Co.  v.  Gilpin  (Mo.  App.)  609. 

AFTER-ACQUIRED  PROPERTY. 

See  "Mortgoges,"  {  2. 

AGENCY. 

See  "Principal  and  Agent." 

AGGRAVATION. 

Of  d.nmnges,  see  "Damages,"  i  1. 


•Point  annotated.    See  syllabn*. 
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AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

h  civil  actions,  see  "Pleading,"  {  11. 

ALIENS. 

Removnl  of  suits  b;  or  against  aliens  to  United 
States  court,  see  "Remoral  of  Oaoaes,"  |  1. 

ALIMONY. 

8e«  ■'Divorce.!'  {  3 ;    "Husband  and  Wife,"  |  & 

ALLOTMENT. 

Of  dower,  see  "Dower,"  |  1. 

ALLOWANCE. 

To  surviving  wife,  husbnnd,  or  children  of  dece- 
dent, see  ''EJxecutors  and  Administrators,"  i  4. 

ALTERATION. 

Of  geographical  or  political  divisions,  see 
"Schools  and  School  Districts,"  S  1- 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

AMENDMENT. 

Of  Constitution,  see  "Constitutional  Law,"  §  1. 
Of  statute,  see  "Statutes,"  t  3. 

In  partwular  remedies  or  tpaial  iuriidiotion*. 
See  "Criminal   Law,"  §   18;     "Parties,"   t  3; 
"Plciiding,"  i  6;  "Trial."  g  14. 
>    Record  on  appeal  or  writ  of  error,  see  "Criminal 
Law,"  f  23. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Courts,"  {  2. 

ANIMALS. 

See  "Game." 

OarriiiBc  of  live  stock,  see  "Carriers,"  $  3. 

Fence  laws,  see  "Kences." 

Injurio!<  from  opcrntiou  of  railroads,  see  "Rail- 
roads," g  6. 

Nature  and  form  of  action  against  carrier  for 
injuries  to  shipment  of  live  stock,  see  "Ac- 
tion," I  1. 

*A  contract  of  pasturage  lield  to  bind  the 
owner  of  the  pasture  to  confiiK-  Ih"  cattle  to  the 
pasture  cither  by  a  fence  or  by  hei'(1ors.--Glas- 
sey  V.  Sligo  Furnace  Co.  (Mo.  App.)  310. 

•The  beating  of  a  mule  with  an  evil  intent 
and  without  reasonablp  cause  held  willful  and 
wanton.— Allen  v.  State  (Tex.  Cr.  App.)  027. 

ANNULMENT. 

Of  will,  see  "Wills,"  i  2. 


ANSWER. 

In  pleading,  see  "Pleading,"  §  3. 


APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of;    "New  Trial." 
Appellate  juriediction  of  particular  courts,  k« 

"Courts,"  S  4. 
Costs,  see  "Costs,"  I  2. 
Sufficiency  of  certificate  of  affidavit  of  appesl, 

see  "Affidavits." 

Review  of  criminal  proteoutiont. 
See   "Criminal  Law,"   S{  21-25;    "Homid<te." 
I  6. 

I  1.     Deeisloas  i«Tlew«bIa. 

Under  Rev.  St  1899,  {  SOG,  an  order  of  the 
Circuit  Court  remanding  a  cause  to  the  Jnslice 
Court  under  secttbn  S9S1,  held  not  final  and 
appealable. — Walker  v.  Walker  (Mo.  App.)  41S. 

Probate  order  denying  the  motion  of  aa  ad- 
ministrator pendente  lite  to  require  a  suspesded 
executrix  to  make  n  settlement  held  appeal- 
able under  Rev.  St.  1800,  {  278.— llanley  y. 
Holton  (Mo.  App.)  H91. 

•Where,  on  a  motion  to  dismiss  an  appeal 
from  a  probate  order,  the  merits?  were  submit- 
ted, a  judgment  sustaining  the  motion  to  dismias 
the  appeal  held  a  determination  of  the  merits.— 
Hanley  v.  Ilolton  (Mo.  App.)  681. 

*A  judgment  in  an  action  accompanied  by  at- 
tachment not  having  disposed  of  all  the  issues 
and  parties  held  not  a  final  judgment,  so  as  to 
support  an  appeal. — ^Holley  t.  Duke  (Tex.  Qr. 
App.)  1090. 

{  S.  Presemtation  and  reserTation  ia 
lower  conrt  of  c^ounds  of  review. 

Where  defendant  did  not  object  to  certain 
stnto  land  certificates  on  the  ground  that  the 
oertificntes  were  not  the  best  evidence,  he  conM 
not  obje<'t  then-to  on  appeal.— Wade  v.  dosa 
(Ark.)  ;W8. 

•In  an  action  for  injuries  to  wife  heU  tfaat 
defendant  could  not  raise  certain  objections  to 
plaintiff's  recovery  for  the  first  time  on  appeal. 
—Little  Rock  Tracti<Mi  &  Electric  Co.  v.  Mil- 
ler (Ark.)  99a 

That  defendant  did  not  ask  an  instruction  on 
the  measure  of  damages  did  not  preclude  it 
from  objecting  to  an  erroneous  instruction  gir- 
en.— South  Covington  &  C.  St.  Ry.  <3o.  v.  Core 
(Ky.)  502. 

\n  objection  to  the  competency  of  evidence, 
made  for  the  first  time  in  the  appellate  court,  ia 
unavailing. — Duff  ▼.  Bailey  (Ky.)  577. 

•Rulings  excepted  to  on  trial  are  not  re- 
viewable unless  presented  on  a  motion  for  a 
new  trial.— Hatfield  v.  Adams  (Ky.)  583. 

•Evidence  as  to  the  admission  of  which  do 
exception  was  taken  cannot  be  complained  of  on 
appeal. — Nelson  v.  Nelson  (Ky.)  794. 

•.\pi)ellant  cannot  complain  of  the  giving  or 
failure  to  give  instructions  where  no  objection 
was  made  by  him  to  the  iUKtriictions  given  or 
axceptions  taken  thereto. — ^Thomas  v.  Strickler 
(Ky.)  ^33. 

•Alleged  misconduct  of  counsel  will  not  be  con- 
sidered on  appeal  in  the  absence  of  objections 
or  exceptions  to  the  statements  when  made.— 
Louisville  &  B.  R.  Co.  v.  Vincent  (Ky.)  898. 

♦Where  evidence  was  admitted  without  ob- 
jection and  no  motion  was  made  to  strike  it 
out,  the  adverse  party  cannot  complain  of  it 
on  appeal.— Wald  t.  Wftld  (Mo.  App.)  302. 

•A  ground  of  objection  to  the  admissihilit.v 
of  evidence  not  made  at  the  trial  cannot  be 
made  on  appeal. — Glassey  v.  Sligo  Furnace  Co. 
(Mo.  App.)  310. 

•Objection  to  sufficiency  of  ordinance  to 
constitute  contract  between  parties  held  too  latt 


*Folat  annotated.    See  ayUabna. 
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served  to  tUe  oveiTuling  of  defendant's  demur- 
rer to  the  evidence  and  to  the  denial  of  its  re- 
Siuest  to  instruct  for  defendant.— De  Maet  v. 
fidelity  Storage,  Packing  &  Moving  Co.  (Mo. 
App.)   1045. 

Appellant  cannot  complain  of  an  instruction 
correct  so  far  as  It  goes  where  he  requested  no 
special  charge  correcting  the  supposed  defects. 
— International  &  G.  N.  R.  Co.  v.  Wray  (Tei. 
Civ.  App.)  74. 

The  statute  of  frauds  cannot  be,  for  the  first 
time,  invoked  on  appeal. — International  Harves- 
ter Co.  V.  Campbell   (Tex.  Civ.  App.)  93. 

S    3.     Partiei. 

•Appeal  by  abutting  owner  in  action  to  en- 
force lien  for  local  improvement,  held  to  be 
dismissed  as  to  town  against  which  the  petition 
was  dismissed  below. — Wolf  v.  Pierce  (Ky.)  903. 

•Under  the  facts  an  appeal  held  dismissible 
as  to  one  of  appellees. — City  of  Covington  v. 
Whitney  (Ky.)  907. 

I    4.    Reqnlsiteii     and     proceedings     for 
transfer  of  canse. 

A  bond  for  appeal  signed  merely  "M.  Co., 
M.,  Treas.."  held  binding  on  the  corporation. — 
Brown  Mfg.  Co.  v.  Gilpin  (Mo.  App.)  (569. 

Acts  1903,  p.  98,  c.  58,  held  not  to  modify  Acts 
1897,  p.  312,  c.  131,  relating  to  appeals  from 
the  Court  of  Chancery  Appeals,  the  purpose  of 
the  act  being  to  modify  Shannon's  Code,  §§ 
4732-473C.— Brosnnn  v.  Lancaster  (Tenn.)  958. 

Under  Acts  1897,  p.  312,  c.  131,  an  appeal 
from  a  decree  of  the  Court  of  Chancery  Ap- 
peals held  taken  too  late. — Brosnan  v.  Lancaster 
(Tenn.)   958. 

•The  Court  of  Chancery  Appeals  can  with- 
hold the  entry  of  a  decree  so  that,  during  the 
consideration  of  a  petition  for  rehearing  or  for 
nn  additional  finding  of  facts,  the  statutory 
limitation  of  appeal  may  not  run,  or  if  entered 
make  an  order  withdrawing  it,  and  then  sus- 
pend re-entry  until  such  a  petition  has  been  dis- 
posed of.— Brosnan  v.   Lancaster  (Tenn.)  9.58. 

Acts  1903,  p.  98,  c.  5S,  held  not  to  extend  th" 
period  of  appeal  from  the  decree  of  the  Court  of 
Chancery  Appeals,  in  case  of  a  filing  of  a  peti- 
tion therein  for  an  additional  finding  of  facts.— 
Brosnan  v.   Lancaster  (Tenn.)  9.58. 

I    5.     Supersedeas  or  stay  of  proceedings. 

Where  after  tho  dismissal  of  a  suit  mirli'r 
Civ.  Code  Prac.  §  439,  to  subject  administrator's 
fees  deposited  in  a  bank  to  the  payment  of  his 
debts,  an  appeal  was  taken  and  supersedeas 
issued  on  which  the  judgment  was  reversed, 
the  bank  was  not  liable  for  refusing  pending 
such  appeal  to  pay  the  entire  deposit  to  sucli 
administrator. — National  Bank  of  Lancaster  v. 
Johnson's  Adm'r  (Ky.)  433. 

i   6.    Record  and  proceedings  not  in  reo« 
ord. 

Where  the  bill  of  exceptions  in  another  suit 
was  not  embodied  in  the  transcript  of  the  record 
in  the  suit  at  bar,  it  could  not  be  considered 
on  appeal.— Wade  v.  Goza  (Ark.)  388. 

An  objection  that  the  verdict  was  grossly  ex- 
cessive would  not  be  reviewed  on  appeal  where 
appellant  did  not  abstract  the  testimony  on 
such  i.saue. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Evans  (Ark.)  010. 

♦The  refusal  to  permit  a  witness  to  testi- 
fy cannot  be  reviewed,  where  there  is  no  show- 
ing of  what  he  would  have  stated.— Tliomas 
T.  'Robinson  (Ky.)  459. 


V.  Kansas  City  (Mo.  Sup.)  1023. 

•A  contract  filed  with  the  petition  as  an  ex- 
hibit, and  expressly  referred  to  therein,  held  not 
a  part  thereof,  and  so  not  a  part  of  the  record 
proper  on  appeal. — Majors  v.  Maxwell  (Mo. 
App.)   731. 

•Where  all  the  evidence  in  an  action  for  in- 
juries on  a  defective  street  was  not  abstracted, 
whether  the  evidence  was  sufficient  to  show  no- 
tice to  the  city  of  the  defect  could  not  be  re- 
viewed.— Keithley  v.  City  of  Independence  (Mo. 
App.)  7.33. 

A  bill  of  exceptions  held  insufficient  to  au- 
thorize review  on  appeal  of  an  order  sustaining 
motions  for  a  new  trial  and  in  arrest  of  judg- 
ment.—Kupke  V.  United  Railways  Co.  (Mo. 
App.)   1034. 

The  court  on  reviewing  assignments  of  error 
cannot  go  beyond  the  statement  of  facts  for  the 
evidence.— Rabb  v.  Texas  Ix)an  &  Investment 
Co.  (Tex.  Civ.  App.)  77. 

i    7,     Assignment  of  errors. 

A  request  that  a  cross-assignment  of  error 
should  be  considered  in  case  the  court  for  any 
reason  remanded  the  case,  hcM  a  waiver  of  such 
assignment,  the  judgment  having  been  modified 
and  affirmed.- Houston  Ice  &  Brewing  Co.  v. 
Nioolini   (Tex.  Civ.  App.)   84. 

Where  neither  proposition  under  an  assign- 
ment of  error  presents  the  question  of  variance 
between  the  pleading  and  the  proof,  a  considera- 
tion of  the  question  of  variance  is  unauthorized. 
— International  Harvester  Co.  v.  Campbell  (Tex. 
Civ.  App.)  93. 

A  proposition  under  an  assignment  of  error 
held  not  appropriate,  and  the  error  will  not  be 
reviewed  on  appeal. — McAllen  v.  Raphael  (Tex. 
Civ.  App.)  760. 

Where  exceptions  to  a  pleading  are  raised  by 
special  demurrers,  the  question  is  whether  tbe 
matters  attacked  are  properly  pleaded,  and  an 
assignment  that  the  court  erred  in  its  ruliugs 
must  be  followed  by  a  proposition  dealing  with 
that  question. — McAllen  v.  Raphael  (Tex.  Civ. 
App.)  760. 

§    8.    Briefs. 

Assignments  of  erroi  held  not  briefed  as  pre- 
scribed by  Court  of  Civil  Appeals  Rules  29-31 
(G7  S.  W.  xvi)  and  are  not  reviewable  on  appeal. 
— McAllen  v.   Raphael  (Tex.  Cix.  App.)  700. 

An  assignment  of  error  cannot  be  considered 
where  as  briefed  the  proposition  subjoined  to  it 
deals  with  more  than  one  subject. — McAllen  v. 
Raphael  (Tex.  Civ    App.)  760. 

§    9.    Dismissal,     nrlflidraival,     or     Bban< 
donment, 

*A  cause  dismissed  on  appeal  owing  to  the 
state  of  the  record. — Inks  v.  Brakebill  (Mo. 
App.)  220. 

•The  fact  that  an  abstract  of  the  record  filed 
on  appeal  under  Appellate  dlourt  Rule  No.  16 
(07  S.  W.  vi)  is  imperfect, ,  is  uo  ground  for 
dismissing  the  appeal.— Inks  v.  Brakebill  (Mo. 
App.)  220. 

§10.   Review— Parties   entitled   to  allege 
error. 

•A    cross-appeal   only    brings    up   for  review 

questions  decided  iu  favor  of  appellant  or  any 
coappellee    against    the    appellee    praying    the 

cross-appeal,    as    provided    bv    Kirby's  Dig.    f 
11:25.— Wade  v.  Goza  (Ark.)  i}88. 


•Point  annotated.    See  syllabus. 


I 


Digitized  by 


Google 


1142 


86  80UTHWBSTBRN  REPOBTEB. 


•Matters  conwnted  to  may  not  be  complained 
of  on  appeal.— Rmith  r.  Sisters  of  Oood  Shep- 
herd of  LouisrUle  (Ky.)  549. 

*In  an  action  for  injuries,  defendant  held  es- 
topped to  complain  that  the  court  failed  to  de- 
line  the  issues  on  plaintifTs  part. — Hines  t. 
Kansas  City  (Mo.  App.)  C72. 

•Where  there  was  no  controversy  between  ap- 
pellant and  the  trustees  of  a  dissolved  corpora- 
tion, and  no  appeal  bond  was  filed  by  appellee 
or  such  trustees,  a  cross-assignment  that  the 
trustees'  plea  of  privilege  was  erroneously  sns- 
tained.  held  not  reviewable. — Houston  Ice  A 
Brewing  Ck).  v.  NIcoIini  (Tei.  Civ.  App.)  84. 

{11.  ——  Amandxnenta,      addltioaal 
proofs,  and  trial  of  oanae   anew. 

•Under  Kirby's  Dig.  i  144,  and  succeeding 
sections,  held  that  an  appeal  to  the  Supreme 
Court  in  probate  matters,  where  there  was  a 
reference  to  an  auditor,  is  not  to  be  treated 
as  a  chancery  appeal,  so  as  to  authorize  a  Irial 
de  novo.— Matthews  v.  W.  F.  Taylor  Co.  (Ark.) 
134. 

1 12.   —  Presnmpttoaa. 

•On  appeal,  held  not  presumable  that  other 
instructions  were  p;iven  than  those  appearing 
in  the  bill  of  exceptions. — Bourland  v.  McKnigbt 
&  Bro.  (Ark.)  ITO. 

•The  court  on  appeal  in  a  suit  for  the  settle- 
ment of  a  partnership  held  not  authorized  to 
disturb  the  judjnnent  where  the  account  books 
of  the  partnership  produced  in  the  lower  court 
were  uot  brought  up  on  appeal. — Combs  v. 
Combs  (Ky.)  589. 

•It  will  be  presumed,  where  the  court  in  a 
civil  case,  submitted  to  it  on  the  law  and 
evidence,  acts  without  hearing  argument  of 
counsel,  that  none  was  necessary.— Warner  t. 
Close   (Mo.  App.)   491. 

Where,  in  an  action  against  a  stockholder  of 
a  dissolved  banking  corporation,  the  evidence  is 
conflicting  as  to  defendant  beinR  a  director,  the 
court  on  appeal  must  assume,  in  the  absence  of 
findings,  that  the  trial  court  found  for  defend- 
ant on  such  issue. — Daugherty  v.  Poundstone 
(Mo.  App.)  T28. 

•In  the  absence  of  the  evidence  a  contract 
held  presumed  to  authori?^  the  findings  and  de- 
cree.— Majors  v.  Maxwell  (Mo.  App.)  731. 

{13.  —  Dlscretloa  of  lower  oovrt. 

•The  refusal  to  grant  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  rea- 
sonable, and  not  reviewable  on  appeal. — Bratt 
V.  Sparks   (Ark.)   1057. 

♦The  Supreme  Court  will  not  reverse  for  re- 
fusing a  continuance  unless  an  arbitrary  abuse 
of  discretion  to  the  prejmiice  of  the  moving 
party  is  shown.- Bratt  v.  Sparks  (Ark.)  1057. 

•Under  the  circumstances,  an  interference 
with  the  trial  court's  discretion  by  the  allow- 
ance of  an  amendment,  held  proper.— Ilackett  v. 
Van  Frank  (Mo.  App.)  247. 

•The  burden  of  showing  an  abuse  of  dis- 
cretion by  the  court  held  to  be  on  one  attacking 
a  ruling  refusing  amendments  to  an  answer. — 
Lipscomb  v.  Perry   (Tex.  Sup.)  KHiO. 

(14.  — —  Qnasttoaa  of  faet,  Tordlota,  and 
fladlnca. 

•Findine  of  trial  court  on  conflictine  evidence 
held  binding  on  appeal. — National  Cooperage 
&  Woodware  Co.  v.  A.  L.  Aydelott  &  Co.  (Ark.) 
359;    Girdner  v.  Hampton  (Ky.)  453. 

A  verdict  based  on  conflicting  evidence  is 
not  reviewable  on  appeal. — (^hankus  ilfg.  Co. 
V.  Rogers'  Guardian  (Ky.)  437  ;  Liouisville  &  A. 
B.  Co.  T.  Davis  (Ky.)  533 ;   South  Covington  & 


C.   St  Ry.  Ca  t.  Coxe  (Ky.)  562;    Rrder  t. 
Strother  (Mo.  App.)  243, 

The  rale  as  to  sufficiency  of  the  erideDce 
to  support  a  verdict  stated.— Waters-Pierce  CHI 
Go.  ▼.  Knisel  (Ark.)  342;  Base  r.  Parker  iArk.) 
3o3. 

•A  verdict  supported  by  legally  sufficient  evi- 
dence, will  not  be  interfered  with  on  appeaL— 
Shaekleford  v.  Williams  (Ark.)  350. 

•Where  the  evidence  is  undisputed  and  it  is 
a_  mere  question  of  its  effect  and  construc- 
tion the  findings  of  the  circuit  court  ate 
not  binding  on  appeal. — Bromley  t.  Atvtwd 
(Ark.)  356. 

•Error  in  permitting  certain  argument  to  the 
jury  held  not  prejudicial. — Monte  Ne  Ry.  Co.  v. 
Phillips    (Ark.)    1060. 

The  court  on  appeal  will  not  disturb  the  chan- 
cellor's findings  on  conflicting  evidence.— Taylor 
V.  Indnstrial  Mut  Deposit  Go-'s  Receiver  (Ky.) 
462. 

•The  exclusion  of  evidence  offered  by  the  de- 
feated party  after  the  submission  of  the  esHe 
does  not  warrant'  a  reversal  where  it  would 
not  have  changed  the  result. — ^Taylor  v.  In- 
dustrial Mut  Deposit  Co.'8  Receiver  (Ky.)  462. 

A  finding  by  the  court  will  not  be  disturbed 
on  appeal  if  there  is  any  evidence  to  support  it. 
— W^ilson  V.  Johnson's  Adm'x  (Ky.)  529. 

A  verdict  will  not  be  interfered  with  on  ap- 
peal, unless  it  is  flagrantly  against  the  evidence. 
—Lexington  By.  Co.  v.  Herring  (Ky.)  558. 

The  finding  of  the  chancellor,  where  the  evi- 
dence is  conflicting  and  the  mind  is  left  in  doubt 
as  to  the  truth,  will   not  be  disturbed  on  ap-' 
peal.— Combs  v.  Combs  (Ky.)  589. 

The  finding  of  the  facts  by  the  court  on  a  trial 
without  a  jury  is  entitled  to  the  same  force 
ss  a  verdict,  and  will  not  be  disturbed  imless 
against  the  evidence. — Commonwealth  t.  John- 
son (Ky.)  801. 

Where  there  is  evidence  tending  to  support 
the  verdict,  it  will  not  be  disturbed  on  appeal, 
though  the  weight  of  the  evidence  is  against  it 
— Holcomb-Lobb  0>.  ▼.  Kaufman  (Ky.)  813. 

•Findings  by  court  held  entitled  to  same 
weight  as  verdict— Whitworth  v.  Pool  (Ky.)  880. 

•The  judgment  of  the  chancellor  on  a  question 
of  fact  will  not  be  disturbed,  in  case  of  doubt, 
but  will  not  be  followed  when  against  a  prepon- 
derance of  the  evidence.— Deatley  v.  ToUe  (ECy.) 
920. 

•The  appellate  court  in  a  snit  for  divorce 
will  defer  to  the  finding  of  the  trial  coart— 
Wald  V.  Wald  (Mo.  App.)  302. 

Where,  in  an  action  against  a  carrier  for  in- 
juries to  fruit  the  evidence  was  sufficient  to 
present  an  iasne  of  fact,  a  verdict  justified  by 
the  evidence  will  not  be  disturlied  on  appeal. — 
St  Louis  Southwestern  R.v.  Co.  of  Texas  v. 
Wester   (Tex.   Civ.  App.)   769. 

{16.  —  Harmless  error  In  geneml. 

In  an  action  for  failure  to  convey  land,  error 
in  computing  damages  held  not  prejudicial  to 
defendant— Whitworth  v.  Pool  (Ky.)  880. 

•Where  the  proper  result  was  reached,  errors 
in  the  adniission  of  evidence  and  in  instructions 
are  harmless.— San  Jacinto  Oil  Co.  v.  Culbertsoa 
(Tex.  Civ.  App.)  110. 

•Plaintiff,  in  trespass  to  try  title,  was  not 
prejudiced  by  an  erroneous  instruction,  where 
he  was  not  under  the  undisputed  facta,  entitled 
to  recover  against  defendant — Morris  ▼.  Jacks 
(Tex.  Civ.  App.)  637. 

•It  is  the  duty  of  the  appellate  court  to  re- 
verse for  error  plainly  appearing,  unless  it  can 


•Point  annotated.    See  ajrllabva. 
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-§  16.   Harmless  error  as  to  pleading. 

Sustaining  a  demurrer  treating  it  as  a  motion 
to  make  more  specific,  held  harmless. — Cook  v. 
Jones  (Ark.)  C2n. 

The  error  in  denominating  a  petition  filed  by 
nn  iitfornoy  under  Ky.  St.  10O3.  §  107,  a  cross- 
petition,  held  not  prejudicial  (section  96,  Civ. 
Code  Prac). — Proctor  Coal  Oo.  v.  Tye  &  Den- 
ham    (Ky.)    512. 

*Kullng  on  dfemurrer  held  harmless  error. — 
Wliitsvorth  v.  Pool  (Ky.)  880. 

§  17.   Harmless    error    in    admission 

of  evidence. 

The  admission  of  evidence  tending  to  estab- 
lish an  undisputed  fact  is  not  prejudicial. — 
Waters-Pierce  Oil  Co.  v.   Burrows  (Ark.)  336. 

In  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  negligence  in  putting 
gasoline  in  a  tank  in  a  private  lighting  system, 
certain  evidence  hild  incompetent  but  not  prej- 
udicial.— Waters-Pierce  Oil  Co.  v.  Burrows 
<Ark.)  .33ii. 

•Admission  of  evidence  as  to  damages  hel<{ 
harmless  where  excluding  such  evidence  the 
verdict  was  not  excessive. — Western  Coal  & 
Alining  Co.   v.   Honaker   (Ark.)   301. 

Admission  of  a  receipt  of  a  person  not  a 
porty  held  harmless  in  view  of  other  evidence. 
—Walnut  Ridge  Mercantile  Co.  v.  Cohn  (Ark.) 
413. 

*In  an  action  for  the  balance  of  the  purchase 
price  of  land  conveyed,  admission  of  certain 
evidence  held  not  prejudicial. — Bratt  v.  Sparks 
<Ark.)   1057. 

Failure  to  attack  the  bona  fides  of  a  chattel 
■mortgage  under  which  an  interpleader  claimed 
Jield  to  render  harmless  error  in  admitting  evi- 
dence as  to  the  consideration  of  the  mortgage. — 
Kice-Stix  Dry  Goods  Co.  v.  Sally  (Mo.  Sup.) 
1030. 

In  a  suit  for  divorce  held  presumed  that  the 
•court  did  not  consider  incompetent  evidence  in 
view  of  its  rulings. — Wald  v.  Wald  (Mo.  App.) 
302. 

The  admission  of  certain  evidence  held  not 
prejudicial. — International  Flarvester  Co.  v. 
Campbell  (Te.x.  Civ.  App.)  93. 

$  18.   Harmless  error  in  ezclnsion  of 

evidence. 

*The  exclusion  of  evidence  is  not  prejudicial 
where  the  court  later  permitted  the  same-witness 
to  testifv  fully  as  to  the  .subject  of  the  inquiry. — 
Holcomb-Lobb  Co.  v.   Kaufman   (Ky.)  813. 

The  exclusion  of  a  part  of  an  answer  of  a  wit- 
■nesa  held  not  prejudicial. — International  Har- 
vester Co.  v.  Campbell  (Tex.  Civ.  App.)  03. 

The  error  in  excluding  evidence  is  cured  where 
the  same  evidence  is  admitted  without  objec- 
tion.— International  Harvester  Co.  v.  Campbell 
(Tex.  Civ.  App.)   03. 

•Plaintiff,  in  trespass  to  try  title,  was  not 
prejudiced  by  the  e.xclusion  of  deeds  to  his  ven- 
dors, where  his  claim  of  five  years'  limitation 
was  not  predicateti  on  such  deeds. — Morris  v. 
.Tacks  (Tex.  Civ.  App.)  037. 

$  19.   ——  Harmless  error  in  instmotions 
to    Jnry. 

The  giving  of  an  erroneous  instruction  as  to 
maintnining  fences  required  by  Rev.  St.  1809, 
§  110.").  in  an  action  against  a  railway  comi>any 
for  the  killing  of  animals,  held  harmless. — Cleiii 
■V.  Quincy,  O.  &  K.  C.  R.  Co.   (Mo.  App.)  220. 


Any  error  in  instructions  not  defining  negli- 
gence held  harmless,  the  care  resting  on  defend- 
ant, the  absence  of  which  was  negligence,  hav- 
ing been  defined. — Rattan  v.  Central  Electric  Ry. 
Co.  (Mo.  App.)  ISn. 

In  an  action  for  commissions  on  a  contract  of 
employment,  an  instruction  submitting  the  con- 
struction of  the  contract  to  the  juiT  held  not 
prejudicial  to  defendant. — Houston  Ice  &  Brew- 
ing Co.  V.  Nicolini   (Tex.  Civ.  App.)  84. 

•In  an  action  against  connecting  carriers 
for  depreciation  in  the  weight  of  cattle  shipped, 
caused  by  delay,  an  erroneous  instruction  as  to 
the  measure  of  damages  held  prejudicial.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Williams 
(Tex.  Civ.  App.)   1087. 

§  20.   -^—  Decisions        of        intermediate 
conrts. 

•On  appeal  from  a  judgment  of  the  circuit 
court  fixing  an  amount  due  a  jailer  for  feeding 
prisoners,  held  that  the  judgment  of  the  cir- 
cuit court  on  conflicting  evidence  will  not  be 
disturbed.— Marion  County  v.  Estes  (Ark.)  105. 

On  appeal  from  an  order  dismissing  a  probate 
appeal  to  the  circuit  court  on  the  merits,  the 
Court  of  Appeals  is  required  to  review  the 
merits  under  Rev.  St.  1899,  §  8C5.— Hanley  v. 
Holton  (Mo.  App.)  091. 

§21.   Subsequent  appeals. 

•The  decision  of  the  appellate  court  will 
be  followed  on  a  subsequent  appeal  where  the 
record  supports  the  conclusion  reached  on  the 
prior  appeal.— Malone's  Committee  v.  Lebus 
(Ky.)  519. 

•Where,  on  a  second  appeal,  the  evidence  is 
substantially  the  same  as  on  the  first  appeal, 
a  previous  niling  as  to  the  sufficiency  of  the 
evidence  to  go  tt)  the  jury,  will  be  treated  as 
res  judicata. — Barrie  v.  St.  Louis  Transit  Co. 
(Mo.  App.)  233. 

§  22.   Determination   and    disposition    of 
cause. 

•Where,  on  appeal  or  writ  of  error,  a  cause 
is  reversed  and  remanded  for  a  new  trial,  the 
case  stands  as  if  no  action  had  been  taken 
below. — Hartford  Fire  Ins.  Co.  v.  Enoch  (Ark.) 
303. 

•The  rule  of  the  law  of  the  case  held  inappli- 
cable to  questions  of  fact. — Hartford  B'ire  Ins. 
Co.  v.   Enoch  (Ark.)  393. 

•Where  a  judgment  for  plaintiff  in  an  action 
on  a  policy  was  reversed  and  the  cause  re- 
manded because  the  evidence  was  insufficient 
to  show  waiver  of  a  condition,  such  judgment 
was  not  res  judicata  of  such  issue  on  a  re- 
trial on  materially  different  evidence. — Hart- 
ford Fire  Ins.  Co.  v.  Enoch  (Ark.)  393. 

•In  view  of  appellant's  failure  to  provide  a 
proper  abstract,  as  required  by  Rule  9  of  the 
Supreme  Court,  Iteld,  that  the  decree  would  be 
aflSrmed.— Houghton  v.  Mosely  (Ark.)  1066. 

•The  decision  on  a  former  appeal  is  the 
law  of  the  case  on  a  retrial. — Hocker  v.  Ix)uis- 
ville  &  N.  R.  Co.  (Ky.)  520. 

•Where  plaintiff's  petition  was  sufficient  only 
for  the  recovery  of  nominal  damages,  plain- 
tiff, on  remand  after  reversal  of  a  judgment 
for  defendant,  might  have  leave  to  amend. — 
Shepherd  v.  Gambill  (Ky.)  1104. 

•A  judgment  on  appeal  held  to  end  the  liti- 
gation, so  that,  on  filing  of  mandate  below, 
rights  arising  after  the  judgment  of  the  trial 
(Tjurt  could  not  be  considered. — Penn  Lubricat- 
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ing  Go.  ▼.  Bay  State  Petroleum  Oo.    (Ey.) 
1118;     Same   t.   Badcer,   Id. 

*Jndnnent  for  defendant  will  be  affirmed, 
the  petition  stating  no  cause  of  action. — Chaney 
V.  Bevins   (Ky.)   1129. 

*A  decree  will  be  modified  on  appeal  at  the 
request  of  respondent,  admitting;  error  tlierein. 
—Majors  V.  Maxwell  (Mo.  AppT)  731. 

*Where  it  does  not  conclusively  appear  that 
the  case  was  fully  developed  in  the  trial  court, 
the  court  on  appeal  instead  of  rendering  judg- 
ment must  remand  the  cause  for  another  trial. — 
Allen  T.  Anderson  &  Anderson  (Tex.  Civ.  App.) 
.-»4. 

*0n  appeal  appellant's  brief  held  so  insuffl- 
oient  that  the  judgment  would  be  affirmed. — 
Piplcin  v.  Hayward  Lumber  Co.  (Tex.  Oiv. 
App.)  63S. 

Where  the  trial  court  errs  in  rendering  judg- 
ment in  a  cause  tried  without  a  jury,  the  appel- 
late court  will  render  the  proper  judgment. — 
Davidson  t.  Equitable  Securities  Co.  (Tex.  Civ. 
App.)  787. 

*Where  there  are  no  assignments  of  errors 
in  the  record,  a  judgment  will  be  affirmed.— 
Rensbaw  t.  Brennand  (Tex.  Civ.  App.)  1099. 


Liability  of  employer  for  defects,  see  "Master 
V  »  4. 


APPLIANCES. 

mpk 
and  Servant,"  { ' 

APPLICATION. 

For  judgment  by  default,  see  "Jndgment,"  {  2. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  (  1. 
Of  jndge,  see  "Judges."  f  1. 
Of  officers  in  general,  see  "Officers,"  |  1. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  "Munic- 
ipal (jorporations,"  {  14. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

I    1.    Snbmlssloit. 

An  award  rendered  by  an  ecclesiastical  court 
as  arbitrator  held  not  enforceable  in  the  civil 
courts.— Poggenborg  v.  C!onniff  (Ky.)  647. 

ARGUMENT  OF  COUNSEL 

See  "Oriiniiml  Uw,"  f  11;    "Trial,"  S  3. 

ARRAIGNMENT. 

See  "Criminal  Law,"  §  5. 

ARREST. 

See  "Bail." 

Illegal  arrest,  see  "False  Imprisonment.** 

ASSAULT  AND  BATTERY. 

I    1.   OlTlIlUbtUty. 

*.\  verdict  in  an  action  for  an  assault  by  a 
conductor  on  a  passenger  held  excessive. — 
I»uisvillo  &  N.  R.  Co.  v.  Williamson  (Ky.) 
1130. 


ASSESSMENT. 

Of  compensation  for  pnmerty  taken  for  imk- 
lie  use,  see  "Ehnlnent  Domain,"  I  8. 

Of  damages,  see  "Damages,"  {  6. 

Of  expenses  of  public  improvements,  see  "Un- 
nicipal  C!orporations,"  SS  9,  10. 

Of  loss  on  insured,  see  "Insurance,"  H  7, 14. 

Of  tax,  see  "Taxation,"  i  2. 


ASSETS. 

Of  estate  of  decedent,  see 
ministrators,"  {  2. 


'E/xecutors  and  Ad- 


ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  JK  7,  & 

ASSIGNMENTS. 

.Admeasurement   or  assignment   of  dower,  m* 

"Dower,"  i  1. 
For  benefit  of  creditors,  see  "Assignments  (or 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "Fraudulent  Om- 

vevances." 
Of  insurance,  see  "Insurance,"  §  4. 
Revival  of  judgment  in  name  of  assignee,  see 

"Judgment,"  I  9. 

{    1.    Requisites  and  ▼alMlty. 

'Prior  to  the  N^otiable  Instruments  Law 
(Acta  1904,  p.  2!50,  f  189)  a  check  drawn  by  t 
depositor  on  his  bank  deposit  operated  as  a  pro 
tanto  appropriation  of  the  deposit  as  againit 
one  asserting  a  junior  lien  on  the  fund. — ^Bci- 
well  V.  Citizens'  Sav.  Bank  (ECy.)  797. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I   1.    OoBstrnotlon  and  operation  ia  k«B' 
eral. 

A  conveyance  by  a  devisee  aojulring  an  ei- 
tate,  subject  to  be  defeated  on  his  death  with- 
out leaving  issue,  in  trust  for  bis  creditors  keU 
to  vest  the  fee  simple  title  in  the  trustee  on  the 
devisee's  death  leaving  a  son. — Whalin  v.  Bail- 
ey  (Ky.)   1105. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

'  ASSUMPSIT.  ACTION  OF. 

See    "Account    Stated";     "Money    Received": 
"Use  and  Occupation";    "Work  and  Labor." 

ASSUMPTION.   - 


Of  risk  by  employ^, 
J  8. 


"Master  and  Servant," 

AHACHMENT. 


See  "Execution";   "aamishment" 
Exemptions,   see  "Exemptions";   "Homextead." 
Kevicn-  of  judgment  in  action  accompanied  bf 
attachment  as  dependent   on   finality   of  de- 
termination,  see   "Appeal   and   E&rror,"   i  1- 

ATTENDANCE. 

Of  Juror,  see  ".Jury,"  i  8. 
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Ji.rKnmenc  ana  conancc  or  counsel  ai  inai   in 

civil  actions,  see  "Trial,"  i  8. 
Argument  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  "Criminal   Law," 
.    8  11- 

Attorneys  In  tact,  see  "Principal  and  A^ent" 
Ck>nipetency  as  witnesses,  see  "Witnesses,*'  {  1. 
Harmless  error  in  argument  of  counsel,  see  "Ai>- 

peal  and  Error,"  {  15. 
Objections  to  conduct' of  connsel  at  trial,  for 

purpose  of  review,  see  "Appeal  and  Error," 

I  2. 
Provisions  for  attorneys'  fees  in  note,  see  "Bills 

and  Notes,"  {  2. 

f    1.    Duties  and  lUbUlties  of  attontey 
to  oUent. 

*An  attorn^  of  a  Judgment  creditor  pur- 
ohasin$r  the  land  of  the  debtor  at  the  execu- 
tion gale  purchases  for  the  benefit  of  the  cred- 
itor and  his  beneficiary. — Malone's  Committee 
V.  licbus  (Ky.)  519.  ' 

(    2.    Compeasatlom   amd   lion   of   attor- 

•Unde"Sy.  St  1008,  i  107,  held,  that  plain- 
tiff and  defendant  could  not  by  a  compromise  of 
the  litigation  deprive  plaintiff's  attorney  of  his 
fee  except  under  certain  circumstances.— Proc- 
tor Coal  Oo.  V.  Xye  &  Denham  (Ky.)  512. 

On  a  petition  by  an  attorney  under  Ky.  St. 
1903,  I  107,  to  recover  his  fee  from  defend- 
ant after  a  settlement  between  the  parties, 
held  not  necessary  for  him  to  malce  plain- 
tiff a  party.— Proctor  Coal  Co.  v.  l^e  &  Denham 
(Ky.)   612. 

•Under  Ky.  St  1908,  i  107,  held,  that  where 
the  parties  to  an  action  settle  it  without  the 
knowledge  or  consent  of  plaintiff's  attorney  he 
may  either  Institute  an  independent  action 
against  defendant  to  recover  his  fee  or  proceed 
against  him  by  pleading  filed  in  the  original  ac- 
tion, if  the  same  be  pending.— Proctor  Coal 
Co.  ▼.  Tye  &  Denham  (Ky.)  512. 

•Under  Ky.  St  1908,  I  107,  held,  that  plain- 
tifTs  attorney  after  secret  settlement  between 
the  parties  was  entitled  to  prosecute  an  action 
against  defendant  for  the  recovery  of  a  reason- 
able fee.— Proctor  Coal  Co.  v.  Tye  &  Denham 
(Ky.)  612. 

Under  Ky.  St.  1008, 1 107,  held  not  necessary 
that  a  petition  bv  an  attorney  against  defendant 
to  recover  his  fee  after  a  settlement  between 
the  parties  should  allege  bad  faith.— Proctor 
Coal  Co.  V.  Tye  &  Denham  (Ky.)  612. 

A  note  given  for  attorney's  services,  of  no  val- 
ue to  the  client  held  without  consideration. — 
Buckler  t.   Robinson    (Ky.)   1110. 

AUTHORITY. 

Of  agent  see  "Principal  and  Agent"  i  8. 
Of  broker,  see  "Brokers,"  1 1. 

BAIL 

SI.    In  erlmlnal  prosecntloas. 

*The  court,  in  setting  aside  a  forfeiture  of  a 
bail  bond  in  a  criminal  case,  held  to  have  prop- 
erly exercised  its  discretion  within  Cr.  Code 
Prac.  §  Oa— Commonwealth  v.  Hillis  (Ky.)  873. 

A  Judgment  held  in  effect  a  judgment  remit- 
ting the  sum  specified  in  a  bond  in  a  criminal 
<M8e,  within  Cr.  Code  Prac.  i  98,  authorizing 
the  court  to  remit  the  sum  specified  in  a  bail 
bond.— Commonwealth  7.  HillTs  (Ky.)  873. 


wealth  V.  Hillis  (Ky.)  873. 

•Cr.  Code  Prac.  {  96,  relating  to  the  forfeiture 
of  bail  bonds,  held  to  refer  only  to  discharge 
of  the  forfeiture  of  the  bond  during  the  term  at 
which  it  was  taken. — Commonwealth  v.  Hillis 
(Ky.)    873. 

BAILMENT. 

Bmbezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement" 

Partioular  tpeciet  of  tailmenti  €md  hailmenti 

incident  to  partioular  oooupatiom. 
See  "Carriers,"  |  3. 
Carriage  of  goods,  see  "CSarriers,"  i  2. 
Storage  of  goods,   see   "Warehousemen." 

•Where  money,  belonging  to  intestate,  was 
entrusted  to  defendant  who  deposited  the  same 
in  her  own  name  in  a  trust  company,  It  was 
not  essential  to  the  establishment  of  a  bail- 
ment that  It  should  have  been  agreed  or  con- 
templated that  the  original  money  deposited 
should  be  returned. — Knapp  v.  Knapp  (Mo. 
App.)  205. 

BALLOTS. 

See  "Elections,"  {  8. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 
Right  of  holders  of  note  to  recover  from  indors- 
ers  where  trustee  in  bankruptcy  has  recovered 
payment  made  to  him  by  maker,  see  "Bills 
and  Notes,"  f  4. 

i   1.    Sights,  remedies,  and  dlaoharce  of 
bankrapt. 


On  payment   of  a  bankrupt's  proved  debts, 
any  surplus  of  property  held 
—Wade  V.  Goza  (ArkO  388, 


any  surplus  of  property  held  to  revert  to  him. 


BANKS  AND  BANKING. 

Rights  as  to  bills  of  lading  in  general,  see  "Oar- 
rters."  12.  —      .  . 

f   1.    Banking;   eorporationa   and   aaaooi> 
atlons. 

Under  Ky.  St  1903.  {|  548,  596,  and  598, 
where  the  directors  of  a  bank  innocently  de- 
clared a  dividend  while  the  bank  was  insolvent, 
they  were  individually  linble  to  creditors  for 
the  amount  of  such  dividend,  but  not  for  the 
existing  and  subsequent  debts  of  the  bank. — City 
of  Franklin  v.  Caldwell  (Ky.)  605. 

•The  trustees  of  a  dissolved  banking  corpora- 
tion cannot  maintain  a  suit  against  a  stockholder 
to  recover  dividends  which  should  have  been 
paid  on  a  judgment,  and  obtained  by  a  de- 
positor for  the  amount  of  a  deposit  paid  by 
the  disbursing  officers  on  unauthorized  checks. 
until  they  have  exiiausted  their  remedy  against 
such  ofiBcers  and  their  sureties. — Daugherty  v. 
Poundstone  (Mo.  App.)  728. 

Where  the  petition  in  an  action  by  trustees 
of  a  dissolved  banking  corporation  against  a 
stockholder  failed  to  allege  that  defendant  was 
a  trustee,  his  liability  cannot  be  predicated  on 
his  breach  of  duty  as  such. — Daugherty  v. 
Poundstone  (Mo.  App.)  728. 

•The  directors  of  a  dissolved  banking  corpora- 
tion are  not  personally  responsible  for  loss  to 
the  bank  by  the  negligence  of  the  disbursing 
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■officers  in  paying  unauthoriied  ehecka.— Dangh- 
erty  v.  Poundstone  (Mo.  App.)  728. 

I  S.      Fnnotloiu  and  deallags. 

A  lease  of  a  building  by  a  banlc  held  not 
ultra  vires.— Lechenser  v.  Merchants'  Nat.  Bank 
(Tex.  Civ.  App.)  638. 

A  person  not  a  party  to  an  executed  lease  by 
a  bank  cannot  question  its  validity  as  ultra 
vires. — Lechenger  r.  Merchants'  Nat.  Bank  (Tex. 
Civ.  App.)  638. 

*The  institution  by  a  bank  of  a  suit  based 
on  a  lease  executed  by  its  vice  president,  being 
a  ratification  of  his  act,  bis  authority  to  execute 
it  cannot  be  assailed  in  the  suit. — Ijechenger  v. 
Merchants'  Nat.  Bank  (Tex.  Civ.  App.)  038. 

1   3.    National  bank*. 

*Tbat  a  transfer  of  a  bill  of  lading  to  &  na- 
tional bank  constituted  a  sale  would  not  entitle 
the  purchaser  to  recover  against  the  bank  for 
deficiency  in  the  quality  of  the  property,  the 
transaction  being  ultra  vires  under  Rev.  St. 
U.  S.  i  5130  [U.  S.  Comp.  St.  1001.  p.  3455].— 
I>ewis'  Leonhardt  &  Co.  v.  W.  U.  Small  &  Co. 
<Tenn.)  1051. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," S  6. 

BASTARDS. 

<    1.    Property. 

•rn«}er  Gen.  St.  c.  81,  I  5,  held  bastards 
could  not  inherit  from  their  lei;itimate  half- 
brothers.— Overton  V.   Overton   (Ky.)   469. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building   or   loan   associations,   see  "Building 

and  Loan  Associations." 
Mutnal  benefit  insurance,  see  "Insurance,"  I  14. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Bvidence,"  |  4. 

BETTING. 


See  "Gaming." 


BIAS. 


Of  Juror,  see  "Jury,"  g  4. 

Of  witness,  nee  "Witnes.<ies,"  f  8. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE 

See  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "C5arriers,"  %i  2,  3. 

BILLS  AND  NOTES. 

Validity  of  note  given  to  pay  gambling  debt,  see 
"Gaming,"  {  1. 


I   1.     Retnlaites  and  validity. 

A  note  executed  for  a  specified  snm  which 
the  maker  received  from  the  payee,  is  not  with- 
out consideration.— Taylor  v.  Industrial  Mut 
Deposit  Co.'s  Receiver  (Ky.)  462. 

i    8.     OonatrnaUon  and  overation. 

*A  note  held  not  to  show  that  it  is  signed  bf 
one  as  surety,  so  as  to  make  it  demnrrable  o» 
the  ground  that  as  to  a  sure^  it  was  birred 
by  limitations.— Scott  v.  Bales  (Ky.)  52& 

*A  cross-bill  claiming  an  allowance  for  the 
amount  due  on  certain  notes  for  attorney's 
fees  filed  after  maturity  of  the  notes,  held  s 
suit  brought  thereon  entitling  defendant  to 
attorney's  fees. — Houston  Ice  &  Brewing  Co. 
v.   Nicolini   (Tex.  Civ.  App.)  84. 

}   3.    NegotlabiUty  and  transfer. 

•Checks  are  negotiable  instruments  both  »t 
common  law  and  under  the  express  provisions 
of  Ky.  St.  1903,  |  47&— Boswell  v.  Citiiens' 
SavTBank  (Ky.)  797. 

f  4.    Blcbta  and  llaMUtles  on  indenc- 
ment  or  transfer. 

•That  a  note  is  transferred  by  indorsement 
without  recourse  does  not  deprive  the  indonw 
of  his  rights  as  an  innocent  purchaser.— Neel; 
V.  Black  (Ark.)  984. 

•Those  indorsing  a  note  at  the  time  of  its 
execution  by  the  maker,  and  for  the  same  con- 
sideration, held  liable  to  be  sued  on  the  maker's 
default,  without  any  proceedings  having  been 
taken  against  him. — Jones  v.  Bank  of  Pine 
Bluff  (Ark.)   1060. 

•Where  payment  to  holder  of  a  note  was  re- 
covered from  him  by  the  makers'  trustee  in 
t>ankruptcy  and  the  holder  failed  to  file  the  note 
as  a  claim  against  the  bankrupt's  estate,  it 
could  recover  from  the  indorsers  an  amount  equal 
to  the  value  of  the  note  less  the  dividends  of 
bankrupt's  estate.— Second  Nat  Bank  v.  Prewetl 
(Tenn.)  334. 

Payment  of  note  by  the  makers,  which  was 
immediately  recovered  from  the  holder  hj  the 
makers'  trustee  in  bankruptcy,  held  insufficient 
to  discharge  the  indorsers. — Second  Nat.  Bsnk 
V.   Prewett  (Tenn.)  334. 

$   5.   Aotlona. 

That  indorsee  of  note  procured  ita  purchase 
through  vendee  of  property  mortgaged  to  secure 
note  held  no  defense  to  action  against  maker, 
the  only  defense  being  payment— Neely  v.  Blact 
(Ark.)  984. 

•The  ];>etition  in  an  action  on  a  note  heii 
to  sufficiently  aver  its  execution  by  defendant!^. 
—Scott  V.  Bales  (Ky.)  528. 

•Under  Ky.  St  1903,  {  470,  snbsec.  7.  a  note 
held  to  imply  a  consideration. — Doty  ▼.  Dickey 
(Ky.)  644. 

BOARD  OF  HEALTH. 

See  "Health,"  {  1. 

BONA  FIDE  PURCHASERS. 

Of  bill   of   exchange   or   promissory   note,  see 

"Bills  and  Notes,"  |  4. 
Of  soods,  see  "Sales,"  i  5. 
Of  land,  see  "Vendor  and  Pnrchaser,**  |  4. 

BONDS. 

LiabiliiT  of  officer  on  bond  for  negligent  taking 
of  acknowledgment  see  "Acknowledgment"  f 
1. 

Jilunicipal  l>onds,  see  "Municipal  Corporations," 
S  14. 

Sureties  on  bonds,  see  "Principal  aad  Surety." 


'Point  anaotated.    See  syllabva. 
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Bond*  %n  pidtciai  proceeding*. 
See  "Appeal  and  Error,"  {  4;    "Bail";    "In- 
junction," S  3. 

BOUNDARIES. 

See  "Fences." 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts," S  1. 

S    1.    Deserlvtlon. 

•Under  the  facts  held  that  the  call  for  courses 
and  distances  in  a  patent  would  prevail  over 
the  call  for  a  stake  as  the  terminus  of  a  line. — 
Mathevrs  v.  Pursifull  (Ky.)  803. 

Where  the  call  for  distances  in  a  senior 
■surrey  includes  land  in  a  junior  survey  and 
there  is  nothing  to  limit  the  force  of  the  call 
the  call  controls. — Keystone  Mills  Co.  v.  Peach 
lliver  Lumber  Co.  (Tex.  Cir.  App.)  C4. 

Where  the  bearing  trees  called  for  in  a  senior 
survey  had  disappeared,  a  claimant  under  a 
junior  survey  was  entitled  to  show  the  location 
of  the  trees. — Keystone  Mills  Co.  v.  Peach 
Kiver  Lumber  Co.  (Tex.  Civ.  App.)  64. 

The  field  notes  of  a  junior  survey  cannot 
be  resorted  to  for  the  purpose  of  creating  an 
ambiguity  in  the  calls  of  a  senior  survey. — 
Keystone  Mills  Co.  v.  Peach  River  Lumber 
Co.  (Tex.  Civ.  App.)  64. 

Field  notes  of  a  surveyor  held  not  evidence 
as  to  the  location  of  a  comer  with  the  bear- 
ings.— KeTOtoiIe  Mills  Co.  v.  Peach  River  Lum- 
ber Co.  (Tex.   Civ.  App.)  64. 

Where  the  field  notes  of  a  surveyor  con- 
cerning the  location  of  bearing  trees  in  another 
survey  are  inconsistent  they  are  no  evidence  of 
the  location  of  the  trees. — Keystone  Mills  Co. 
v.  Peach  River  Lumber  Co.  (Tex.  Civ.  App.) 
64. 

-S   2.     Erldeooe,    aaoertalxunent,    and    es- 
tabllilunent. 

*Where  bearing  trees  called  for  in  a  survey 
have  disappeared,  it  will  be  presumed  tliat 
the  trees  had  been  at  the  distances  called  for 
In  the  survey. — Keystone  Mills  Co.  v.  Peach 
River  Lumber  Co.  (Tex.  Civ.  App.)  64. 

*One  claiming  under  a  junior  survey  seek- 
ing to  change  the  construction  of  a  senior  sur- 
vey held  required  to  show  that  the  bearing 
trees  called  for  in  the  senior  survey  were  not 
At  the  place  -fixed  by  the  distances  called  for. 
— Keystone  Mills  Co.  v.  Peach  River  Lumber 
O).  (Tex.   Civ.  App.)   64. 

A  general  statement  by  a  district  surveyor 
tlut  a  certain  survey  is  free  from  conflicts 
-without  giving  any  facts,  is  not  competent 
evidence  in  determining  the  Irauudaries  of  an- 
other survey. — Keystone  Xlills  Co.  v.  Peach 
Kiver  Lumber  Co.  (Tex.  Civ.  App.)  64. 

*Field  notes  of  a  surveyor  not  shown  to  be 
^ead,  admitted  in  evidence  without  objection, 
must  be  given  effect  as  evidence. — Keystone 
Mills  0>.  V.  Peach  River  Lumber  Co.  (Tex. 
■Civ.  App.)  64. 

On  the  issue  of  the  location  of  a  boundary 
between  senior  and  junior  surveys,  lost  bear- 
ing trees  called  for  in  the  senior  survey  held 
not  located  and  the  distances  called  for  therein 
•control. — Keystone  Mills  Co.  v.  Peach  River 
Lumber  Co.  (Tex.  Civ.  App.)  64. 

In  trespass  to  try  title,  evidence  examined  and 
AeW  to  show  timt  tlii>  Ijiniiulnry  line  of  a  siirvpy 
■was  located  as  claimed  by  defendants. — l>avid- 


Of  condition,  see  "Insurance,"  5§  6.  7. 

Of  contract,  see  "Contracts."  {  4 ;  "Sales,"  I  4 ; 
"Vendor  and  Purchaser,"  {  3. 

Of  covenant,  see  "Covenants,"  S  2:  "Insur- 
ance," §  7. 

Of  warranty,  see  "Insurance,"  J8  6,  7 ;  "Sales," 
S  6. 

BREACH  OF  THE  PEACL 

See  "Disorderly  Conduct" 

BREWERIES. 

As  public  nuisance,  see  "Nuisance,"  {  L 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  S  8. 

BROKERS. 

See  "Principal  and  Agent." 
Computation  of  interest  in  action  for  commis- 
sions, see  "Interest,"  8  2. 
Insurance  brokers,  see  "Insurance,"  I  2. 

S   1.    EmpIoyBieiit  and  authority. 

A  finding  that  a  broker  in  purchasing  stock 
for  a  cnstomer  had  no  authority  to  do  so 
thereby  relieving  the  customer  from  liability 
for  loss,  held  warranted. — Little  &  Hays  Inv. 
Co.  v.  Pigg  (Ky.)  455. 

S  2.    Oompeiiaatlon  and  Uem. 

A  broker  employed  to  procure  a  purchaser  of 
land,  held  entitled  to  recover  his  commission 
notwithstanding  the  owner's  cancellation  of  the 
sale.— Boyson  v.  Frink   (Ark.)   1056. 

•A  broker  employed  to  procure  a  purchaser, 
must  to  recover  his  commission,  fnmish  a 
customer  able  and  willing  to  comply  with  the 
proposed  sale.— Boyson  v.  Frink   (Ark.)   1056. 

An  agreement  between  plaintiff  and  a  land- 
owner held  to  have  created  the  former  the 
latter's  agent  to  effect  a  sale  of  the  land. — 
Young  V.  Ruhwedel  (Mo.  App.)  228. 

•Rev.  St.  1899,,  §  3418,  held  not  applicable 
to  an  oral  contract  whereby  a  broker  is  em- 
ployed to  sell  land  as  between  principal  and 
broker.— Young  v.   Ruhwedel   (Mo.   App.)   228. 

Notwithstanding  Rev.  St.  1899,  {  3418,  a 
production  by  a  broker  of  a  written  contract 
for  a  sale  of  the  land  held  equivalent  to  a 
production  of  the  purchaser. — Young  v.  Ruh- 
wedel (Mo.  App.)  228. 

An  objection  to  the  ability  of  a  purchaser 
procured  by  a  broker  to  perform  according  to 
the  terms  imposed  by  the  landowner  held  not 
obviated  by  an  offer  of  payment  made  by  the 
broker. — Yonng  v.  Ruhwedel  (Mo.  App.)  228. 

A  broker  employed  to  find  a  purchaser  tor 
land  held  entitled  to  his  commission  out  of 
the  first  payment  made  by  the  purchaser. — 
Young  V.  Ruhwedel  (Mo.  App.)  228. 

♦A  broker  employed  to  procure  a  purchaser 
of  real  estate  held  not  entitled  to  his  commis- 
sion.— Mercantile  Trust  Co.  v.  Niggeman  (Mo. 
App.)  293. 

•A  broker  held  entitled  to  his  commission, 
notwithstanding  Laws  1903,  p.  161,  prohibit- 
ing 'I  person  from  offerins  for  sale  real  property 
without  tlie  written  consent  o£  the  owner  there- 
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of. — ^Mercantne  Traat  Go.  t.  Niggeman  (Mo. 
App.)  293. 

*An  owner  held  to  baTO  ratified  her  agent's 
acta  with  respect  to  proCDring  a  purchaser  of 
her  property. — Mercantile  Trust  Oo.  ▼.  Nigge- 
man (Mo.  App.)  293. 

The  rights  of  a  third  person  employed  by 
a  broker  to  procure  a  purchaser  of  land  deter- 
mined.   Ewart  V.  Young  (Mo.  App.)  420. 

*Where  a  price  made  to  a  broker  for  the  sale 
of  land  was  subject  to  change,  bat  no  change 
was  made  until  after  a  sale,  a  subsequent  change 
held  ineffective  to  bar  the  broker's  right  to 
commissions.— Warren  Commission  &  Invest- 
ment  Ck>.  t.  Hull  Real  Estate  Ck>.  (Mo.  App.) 
1038. 

'Where  the  owner  of  property  ratified  the 
employment  of  plaintiff  by  its.  broker  to  sell 
certain  property  plaintiff  was  entitled  to  look 
to  the  owner  for  commissions. — Warren  Commis- 
sion &  Investment  Oo.  t.  Hull  Real  Estate  Oo. 
(Mo.  App.)   103a 

Facts  held  to  establish  a  broker's  employment 
to  sell  certain  property  so  as  to  entitle  it  to 
commissionB. — Warren  Commission  &  Invest- 
ment Co.  T.  Hull  Real  Bstete  Oo.  (Mo.  App.) 
103& 

'Statutes  requiring  an  occupation  tax  by 
real  estate  brokers  held  not  to  render  the  non- 
payment of  such  tax  by  a  broker  a  defense  in 
an  action  for  commissions  earned. — J.  B.  Wat- 
kins  Land  Mortgage  Co.  t.  Thetford  (Tex. 
Civ.  App.)  72. 

*A.  real  estate  broker  h«td  not  entitled  to 
commissions  from  the  owner  on  a  sale  in  which 
he  assisted  other  agents  under  an  agreement 
with  them  for  a  division  of  their  commission. 
—J.  B.  Watkins  Land  Mortgage  Oo.  v.  Thet- 
ford (Tex.  Civ.  App.)  72. 

*A  broker  employed  to  procure  an  exchange 
held  to  earn  his  commission  on  the  parties 
agreeing  on  the  terms  of  an  exchange.— David- 
son v.  Wills  (Tex.  Civ.  App.)  634. 

The  amount  of  compensation  earned  by  a 
broker  in  procuring  an  OTcbange  of  land  for 
a  stock  of  merchandise,  determined.— Davidson 
V.  Wills  (Tex.  Civ.  App.)  634. 

*A  broker  employed  to  procure  an  exchange 
of  land  for  a  stock  of  merchandise  for  a  com- 
mission on  the  trade,  held  entitled  to  a  com- 
mission on  the  value  of  the  land  received  in  ex- 
change.—Davidson  T.  Wills  (Tex.  Civ.  App.) 
034. 

I   3.    AotioBS  for  compensatloii. 

A  hnnband  who  employed  a  broker  to  find 
a  purchaser  for  the  homestead  could  not  on 
performance  by  the  broker  escape  liability  for 
failure  to  perform  because  of  the  fact  that  the 
wife  refused  to  sign  the  deed. — Young  ▼.  Ruh- 
wedel  (Mo.  App.)  228. 

In  an  action  by  a  broker  to  recover  on  a  con- 
tract whereby  he  was  employed  to  find  a  pur- 
chaser for  defendant's  land,  the  burden  is  on 
plaintiff  to  show  that  the  purchaser  was  not 
only  willing  to  buy  on  the  terms  proposed,  but 
able  to  perform. — Young  v.  Ruhwedel  (Mo. 
App.)    228. 

In  an  action  against  a  landowner  by  a  broker 
for  failure  to  perform  the  contract  with  a  pur- 
chaser produced  by  plaintiff,  the  measure  of 
damages  held  the  amount  of  commission  earned 
and  lost. — Young  v.  Ruhwedel  (Mo.  App.)  228. 

A  sale  by  a  real  estate  broker  held  to  pre- 
clude the  vendor  from  setting  up  as  against 
the  broker's  claim  for  commission,  the  want 
of  authority  of  its  agent  to  employ  such  broker. 
—J.  B.  Watkins  Land  Mortgage  Co.  r,  Thet- 
ford (Tex.  Civ.  App.)  72. 


*A  contract  with  a  purchaser  for  die  aale 
of  real  estate  held  to  estop  the  seller  from 
setting  up  the  financial  irresponsibility  of  sudi 
purchaser  in  an  action  by  the  broker  for  hit 
commission. — J.  B.  Watkins  Land  Mortgagt 
Co.  V.  Thetford  (Tex.  Civ.  App.)  72. 

In  an  action  by  a  real  estate  broker  tat  hU 
commission  for  securing  a  purcluiser  an  in- 
struction held  properly  refused  as  ipiorin; 
plaintiff's  theory  that  his  services  were  the  ef- 
ficient cause  of  the  sale. — J.  B.  Watkins  Land 
Mortgage  Co.  v.  Thetford  (Tex.  Civ.  App.)  72. 

In  an  action  by  a  real  estate  broker  for  hi« 
commission  for  securing  a  purchaser,  evideice 
examined  and  held  to  reqnlre  the  submiaaioB 
to  the  jury  of  the  question  whether  the  biolKr 
did  not  act  merely  as  a  subagent  of  other 
brokers. — J.  B.  Watkins  Land  Mortgagt  Cio. 
V.  Tlietford  (Tex.  Civ.  App.)  72. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  transaction  between  a  building  asaoda- 
Hon  and  an  individual,  as  disclosed  b;  the 
contract  between  them,  held  not  usnriona.-^ 
Rabb  V.  Texas  Loan  ft  Investment  Co.  (Tei. 
Civ.  App.)  77. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Homicide,"  f  3. 

BURGLARY. 

I   1.    OCaBses    kBd  vespoaai'blllty  there- 
for. 

*A  chicken  house  is  within  Kirby's  Dig.  H 
1603-1606,  making  it  burglary  &  enter  a  bonse 
or  other  bnildlng,  etc — Gunter  y.  State  (Ark.) 
181. 

{   !B.   Proseoiatloii  and  pimlstwent. 

Evidence  held  not  to  sustain  a  charge  ot 
burglary  under  Kirby's  Dig.  H  1603-180). 
—Gunter  v.  State  (Ark.)  181. 

•The  inference  that  may  be  drawn  from  pos- 
session of  all  or  part  of  the  stolen  property 
on  a  prosecution  for  bnrglary  stated.-— Gunter 
V.  SUte  (Ark.)  181. 

•On  a  prosecution  for  burglary,  nnder  Acta 
1899,  p.  318,  c.  178,  held  that  the  indictment 
must  allege  that  the  house  or  room  borglariwd 
was  occupied  and  actually  used  at  the  time  of 
the  offense  as  a  place  of  residence. — Jones  t. 
State   (Tex.   Cr.  App.)   44. 

•An  indictment  charging  nighttime  burglar; 
should  charge  not  only  that  the  house  bargla^ 
ized  was  a  private  r6siden^%,  but  was  occupied 
and  actually  used  at  the  time  of  the  oftPti-'e 
as  a  place  of  residence. — Johnson  v.  State 
(Tex.  Cr.  App.)  4S. 

•On  a  prosecution  for  burglary,  where  a 
purse  stolen  was  found  at  defendant's  house, 
an  instruction  that  if  defendant  was  in  posses- 
sion of  the  purse  and  gave  no  explanation,  it 
was  a  circumstance  against  him,  was  erro- 
neous.— Johnson  v.  State  (Tex.  Cr.  App.)  *>■ 

On  a  prosecution  for  burglary  held  error  not 
to  charge  on  defendant's  affirmative  defease 
that  he  bad  purchased  certain  property  claimeJ 
to  have  been  stolen. — Johnson  v.  State  (Xcx- 
Cr.  App.)  46. 

CALENDARS. 

Computation  of  time,  see  "Time." 

CALLS. 

In   surveys,   see  "Boundaries,"  |    1, 
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CANCELLATION  OF  INSTRUMENTS. 

S«e    "Quieting   TUlt";    "Reformation   of    In- 

stmmentB." 
Pendency  of  other  action  as  bar  to  action  for 

rescisaion  of  contract,  see  "Abatement  and 

Revival,"  S  1. 
Setting     aside     fniuduient     conveyances,     see 

"Prauduiont  Conveyances,"  |  S. 

Oroundt  for  cancellation  or  reicistion  of  par- 
iirular  initnimentg. 
Certificates  of  corporate  stock,   see  "Corpora- 
tions," $  1. 
Contracts  for  sale  of  goods,  see  "Sales,"  i  3. 
Contracts  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  i  2. 
Insurance  policy,  see  "In^nrnnce,"  {  5. 

$    1.    Proceedinss  and  relief. 

•A  grantee,  in  an  action  for  tlie  cancellation 
of  a  deed  on  thf  ground  of  fraud,  held  estopped 
from  complaining  of  the  insutficiency  of  the 
petition  in  failing  to  allege  a  tender.— May  v. 
May  (Ky.)  840. 

*A  judgment  setting  aside  a  deed  on  the 
ground  of  fraud  held  to  sufficiently  protect  the 
rights  of  tlie  grantee.— May  v.  May  (Ky.)  840. 

CANDIDATES. 

For  office,  see  "Elections,"  |  2. 

CANVASS  OF  VOTES. 

Sec  "Elections,"  t  4. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Contradiction  of  witneas  in  action  for  injuries 
to  passenger,  see  "Witnesses,"  I  3. 

Ilnrmless  error  in  instructions  in  action  for  in- 
juries to  cattle  en  route,  see  "Appeal  and 
Krror,"  i  19. 

Joinder  of  ckurps  of  actions  in  action  against, 
see  "Action,"  i  2. 

Nature  and  form  of  action  against,  see  "Action," 
S  1. 

Itoview  of  verdict  in  action  for  injuries  in  ap- 
peal, see  "Appeal  and  Error,"  |  14. 

I    1.    Control  »nd  recnlatlon  of  eommon 
earrlers. 

Under  Sayles'  Ann.  Civ.  St  1897,  art.  4675, 
in  an  action  against  a  carrier  for  extortion 
hi  Id  that  an  .unintentional  extortion  must  be 
■leaded  and  proved  by  defendant. — St.  Louis 
southwestern  Ry.  Co.  of  Texas  v.  Rutherford 
(Tex.  Civ.  App.)  73. 

The  act  of  a  carrier  in  charging  for  the  use 
of  a  car  prior  to  giving  the  shipper  the  use 
thereof,  for  the  4ft  hours  allowed  by  law  for 
unloading  it,  held  extortion  under  Sayles'  Ann. 
Civ.  St.  185)7,  art.  4573.— St.  I-ouis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Rutherford  (Tex. 
Civ.  App.)  73. 

i  S.    Oaniace  of  foods. 

♦A  carrier's  liability  begins  when  it  receives 
freight  for  immediate  shipment  nnd  is  not  de- 
pendent upon  the  issuance  of  the  bill  of  lading. 
—Gamer  v.  St  Louis,  I.  M.  ft  S.  Ry.  Co.  (Ark.) 

187. 

In  an  action  for  the  destruction  of  goods  de- 
livered to  a  carrier,  evidence  examined  and 
htld  to  sliow  that  the  property  whs  received 
for  immediate  shipment  though  a  bill  of  lading 
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had  not  l>een  issued. — Gamer  v.  St  Louis,  I. 
M.  &  S.  Ry.  Co.  (Ark.)  187. 

*An  initial  carrier  failing  to  deliver  a  ship- 
ment to  the  connecting  carrier  agreed  on,  held 
liable  for  the  act  of  the  connecting  carrier  select- 
ed by  it — Cincinnati,  N.  O.  &  T.  P.  Uy.  Co.  r. 
Pendleton  &  Hudson  (Ky.)  iM. 

*The  measure  of  damages  iu  an  action  against 
the  initial  carrier  failing  to  deliver  the  ship- 
ment to  the  connecting  carrier  agreed  on, 
determined.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
v.  Pendleton  &  Hudson  (Ky.)  434. 

•An  initial  carrier  limiting  its  liability  to  its 
own  line,  has  the  bnrden  of  showing  that  it 
duly  carried  a  shipment  to  the  end  of  its  line 
and  turned  it  over  to  the  connecting  carrier. — 
Illinois  Cent  R.  Co.  v.  Stevens  (Ky.)  888. 

In  an  action  against  a  carrier  for  loss  of 
goods,  evidence  Aeld  to  contradict  a  receipt 
and  to  sustain  a  finding  that  a  portion  of 
the  goods  receipted  for  wore  never  delivered 
by  the  carrier.— Strawn  v.  Missouri,  K.  &  T. 
Ry.  Co.  (Mo.  App.)  488. 

*The  measure  of  damages  for  a  carrier's  neg- 
ligent delay  in  transporting  property,  deter- 
mined.—Hardin  V.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  681. 

The  failure  to  give  to  a  carrier  a  notice  of 
damages  to  a  shipment  as  required  by  the  bill 
of  lading  held  not  to  defeat  a  recovery. — Hardin 
V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  681. 

*A  carrier  contracting  to  carry  a  shipment 
to  its  destination,  t>eyond  its  line,  held  liable 
for  damages  from  negligent  delay.— Hardin  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  681. 

*The  contract  of  affreightment  disclosing  no 
consideration  for  the  agreement  limiting  the 
carrier's  liability-  for  loss  of  the  goods  held  that 
the  agreement  falls  for  lack  of  consideration.— 
Meyers  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.) 
737. 

Where  a  contract  of  affreightment  in  the  case 
of  an  interstate  shipment  expressed  no  con- 
sideration for  the  agreement  limiting  the  car- 
rier's liability  held  that  it  may  not  be  shown 
that  there  was  a  reduced  rate,  without  showing 
that  such  rate  was  filed  with  the  interstate  com- 
merce commission,  and  was  duly  posted. — Mey- 
ers V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.) 
737. 

*A  contract  of  affreightment  held  not  a  joint 
contract  of  the  carripr  making  it,  and  of  the 
connecting  tarrier.— Meyers  v.  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  737. 

The  petition  against  a  connecting  carrier  for 
loss  of  goods  shipped  held  not  to  show  a  joint 
contract  of  the  initial  carrier  and  the  connecting 
carrier.— Meyers  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  737. 

Evidence  held  to  tend  to  show  that  a  receipt 
for  goods  was  regularly  issued  by  a  connecting 
carrier,  and  so  to  make  the  receipt  admissible 
in  an  action  by  the  shipper  again.st  the  connect- 
ing carrier  for  loss  of  the  goods.— Meyers  v. 
Missouri,  K.  ft  T.  Ry.  Co.  (Mo.  App.)  737. 

Whether  the  presumption  from  a  receipt- that 
a  connecting  carrier  received  ^oods  was  over- 
come held  a  question  for  the  jury. — Meyers  v. 
Missouri,  K.  ft  T.  Ry.  Co.  (Mo.  App.)  737. 

Bank  to  which  drafts  and  bills  of  lading  at- 
tached thereto  were  transferred,  held  not  to 
have  purchased  the  property  so  as  to  render 
them  nabie  to  the  final  purchaser  for  defects  in 
quality.— Lewis  Leonhardt  &  Co.  v.  W.  H. 
gmall  &  Co.  (Tenn.)  1051. 

Indorsement  by  national  bank  on  bills  of 
lading  Aei<2  not  to  render  it  liable  for  deficiency 
in  goods  covered  by  Other  bills  of  lading  trans- 
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ferred  to  the  bank  at  the  same  time.— Lewis 
Leonhardt  &  Co.  v.  W.  H.  Small  &  Co.  (Tenn.) 
1061. 

In  an  action  for  injuries  to  fruit,  an  allegation 
in  the  plea  of  the  initial  carrier  seeking  to  re- 
cover over  against  the  connecting  carrier,  held 
sufficient  to  justify  evidence  that  when  ship- 
ments were  transferred  in  transit  an  entry 
would  be  made  on  the  waybill,  showing  the 
number  and  initials  of  the  cars  from  which  and 
to  which  the  transfer  was  made. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Wester  (Tex. 
Civ.  App.)  769. 

In  an  action  for  damages  to  a  car  load  of 
peaches,  an  instruction  given  on  the  subject 
of  notice  of  the  transfer  of  the  peaches  from 
one  car  to  another,  held  to  sufficiently  cover 
a  requested  charge  on  the  same  issue.— St. 
Louis  Southwestern  By.  Co.  of  Texas  y.  Wester 
(Tex.  ClT.  App.)  769. 

{   3.   Carriage  of  live  atoek. 

Provision  in  a  bill  of  lading  for  notice  of 
claim  for  damages  to  live  stock  "covered  by 
this  contract,"  Acid  not  to  apply  to  damages 
for  failure  to  furnish  a  car  in  time.— St.  Louis 
Southwestern  Ry.  Co.  t.  McNeil  (Ark.)  163. 

'Where  a  carrier  failed  to  carry  a  shipment 
of  live  stock  within  a  reasonable  time  and 
failed  to  exercise  reasonable  care,  the  shipper 
was  entitled  to  recover  the  dama^  resulting 
from  the  delay  and  from  the  negligent  care. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Pendleton 
&  Hudson  (Ey.)  434. 

In  an  action  against  a  carrier  (or  Injury  to 
a  shipment  of  live  stock,  the  question  of  a 
mistake  in  filling  out  the  contract  of  shipment 
held  for  the  jury. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Pendleton  &  Hudson  (Ky.)  434. 

In  an  action  against  an  initial  carrier  for  in- 
juries to  a  shipment  of  hogs,  a  finding  that  the 
hogs  had  not  been  properly  cared  for  by  the  ini- 
tial carrier  held  warranted. — Illinois  Cent.  R. 
Co.  V.  Stevens  (Ky.)  888. 

*In  an  action  against  an  initial  carrier  for 
negligence  in  the  transportation  of  stock,  the 
question  as  to  its  liability  for  injuries  held  for 
the  jury.— Illinois  Cent.  R.  Co.  v.  Stevens  (Ky.) 
888. 

*The  measure  of  damages,  in  an  action 
against  a  carrier  for  injuries  to  colts  while  in 
transit,  determined.— Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Logan  &  Hundley  (Ey.)«910;  Same 
V.  Hundley,  Id. 

In  an  action  against  a  carrier  for  injury  to 
colts  while  in  transit,  certain  evidence  held  ad- 
missible on  the  issue  of  the  value  of  the  colts 
at  the  point  of  destination.— Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Logan  &  Hundley  (Ky.)  910; 
Same  v.  Hundley,  Id. 

In  an  action  against  a  carrier  for  injury  to 
colts  while  in  transit,  certain  evidence  ftela  ad- 
missible on  the  issue  of  damages.— Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Logan  &  Hundley  (Ky.) 
910 ;   Same  v.  Hundley,  Id. 

A  shipper  of  stock  suing  a  carrier  for  in- 
jury to  It  while  in  transit  held  not  limited  to 
the  amount  of  the  damage  apparent  when  de- 
livered to  him'  at  the  end  of  the  carrier's  line. 
-Cincinnati.  N.  O.  &  T.  P.  R.  Co.  v.  Ixigan  ft 
Hundley  (Ky.)  910;  Same  v.  Hundley,  Id. 

A  carrier  held  liable  for  refusal  to  receive  an 
animal  offered  for  transportation.— Knight  ▼. 
Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.)  716. 

In  an  action  for  Injuries  to  cattle  shipped, 
exclusion  of  a  paragraph  of  plaintiff's  original 
petition  alleging  injuries  bv  another  carrier, 
held  not  error. — Missouri,  K.  &  T.  Ry.  Co.  t. 
Garrett  (Tex.  Civ.  App.)  53. 


In  an  action  for  injuries  to  cattle  shipped, 
which  were  shown  to  have  had  a  market  valne 
at   destination,    evidence   as   to  what  plsintiS 

Said  for  them   held  immaterial. — Missouri,  K. 
;  T.  By.  (3o.  v.  Garrett  (Tex.  Civ.  App.)  53. 

A  paragraph  of  a  charge  held  not  ohjection- 
able  in  directing  a  verdict  fbr  defendant  in  usf 
the  jury  fonnd  the  defendant  was  not  guilty  of 
the  negligence  charged.^Missonri,  K.  ft  T.  Ry. 
Co.  V.  Garrett  (Tex.  Civ.  App.)  53. 

In  on  action  against  a  carrier  by  a  shipper 
of  horses,  an  allegation  of  rough  handling 
held  not  sufficient  to  admit  proof  qf  a  defective 
car.— Texas  ft  P.  Ry.  Co.  v.  Stewart  (Tex. 
Civ.  App.)  106. 

*In  an  action  against  a  carrier  for  delay  in 
the  transportation  of  horses,  the  measure  o{ 
damages  determined. — Texas  ft  P.  Ry.  Ga  t. 
Stewart  (Tex.  Civ.  App.)   106. 

*In  an  action  against  a  carrier  for  delay 
In  transporting  horses  an  instruction  on  the 
measure  of  damages  held  erroneous. — ^Teias  & 
P.  Ry.  Co.  V.  Stewart  (Tex.   Civ.  App.)  106. 

•An  instruction  that  if  plaintiff's  cattle  were 
injured  en  route  to  market,  bat  the  jury  were 
unable  to  determine  which,  if  either  of  tlie 
connecting  carriers  caused  the  Injury,  the  last 
carrier  would  be  liable,  was  erroneoos.— Texas 
&  P.  Ry.  Co.  T.  Bailey  (Tex.  Civ.  App.)  1089. 

{  4<  Osrrisge  of  paMeacera— Belatiom 
bet^reea  earner  »md  passenger. 
*A  carrier  owes  no  duty  to  a  passenger  until 
she  has  actually  become  such  by  either  getting 
on  or  attempting  to  get  on  the  car  after  it  had 
stopped  to_permit  her  to  board  it— Lexington 
Ry.  Co.  V.  Herring  (Ky.)  558. 

I  S.    ^—  Ferformaateo    of    ooatraet   ef 
franaportatlom. 

In  an  action  against  a  carrier,  facts  held  in- 
sufficient to  establish  an  actionable  breach  of 
defendant's  contract  of  carriage. — Dryden  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  1044. 

i  6.     —^  Personal  Injnrlea. 

•The  sudden  starting  of  a  street  car  after  the 
speed  had  been  slackened  on  signal  of  a  pas- 
senger held  negligence.— Little  Rock  Uj.  & 
Electric  Co.  v.  Doyle  (Ark.)  353. 

*A  carrier  held  not  liable  for  death  of  an  in- 
toxicated passenger  on  the  ground  that  it  had 
failed  to  properly  care  for  him. — Thixton's  Ex't 
V.   Illinois   Cent   R.  Co.   (Ky.)   64& 

•Where  the  servants  of  a  street  railway  com- 
pany saw  plaintiff  attempting  to  alight  when 
the  car  stopped  at  a  swltcli.  It  was  their  duty 
not  to  start  the  car  until  plaintiff  had  reached 
the  street.- South  (Covington  ft  C  St  By.  Co. 
V.  Core  (Ky.)  662. 

•An  instruction  held  erroneoos  as  requiring 
train  employes  to  observe  whether  the  condition 
of  a  passenger  is  such  that  she  needs  assistance 
in  alighting  from  the  car.— Illinois  Cent  E.  Co. 
V.  Cruse  (Ky.)  821. 

Under  Kt.  St  1903,  H  796-800,  imposing  oi 
railroads  the  duty  of  furnishing  separate  com- 
partments for  white  and  colored  passengers, 
defendant  railroad  held  not  exempt  from  lia- 
bility for  injuries  to  a  passenger  during  a  diffi- 
culty between  defendant's  conductor  and  a  col- 
ored passenger  riding  in  the  white  passengers' 
coach  by  reason  of  a  custom  permitting  negroes 
to  ride  there  when  their  own  compartment 
was  crowded.— Louisville  ft  B.  B.  Co.  v.  Vin- 
cent (Ky.)  89a 

Under  Ky.  St  1903,  §S  795-800,  imposing  on 
railroads  the  duty  of  furnishing  separate  com- 
partments for  white  and  colored  passengers,  de 
fendant  railroad  held  llalble  for  injuries  to 
plaintiff  during  nn  altercation  between  defend- 
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anf*  conductor  and  a  negro  passenger  occnpy- 
!ng  a  seat  in  the  coach  reserved  for  white  pas- 
sengers.—Louisville  &  E.  B.  Co.  T.  Vincent 
iKy.)  888. 

*It  is  negligence,  in  the  operation  of  a  pas- 
senger train,  to  suddenly  and  violently  move 
it  forward  without  notice  to  the  passengers 
alighting  from  it.— Louisville  &  N.  B.  Co.  r. 
Deason  (Ky.)  1115. 

*A  carrier  held  liable  for  injuries  to  a  pas- 
senger owing  to  the  starting  of  the  car  while 
she  was  alighting,  though  the  car  bad  stopped 
at  a  place  other  than  that  prescribed  by  a  city 
ordinance.— Parks  v.  St.  Louis  Transit  Co.  (Mo. 
.4pp.)  42C. 

*The  conductor  of  a  street  car  held  under  ol>- 
li^tion  to  detain  the  car  until  a  passenger  had 
alighted,  irrespective  of  the  reason  for  the  stop. 
—Parks  T.  St.  Louis  Transit  Co.  (Mo.  App.) 
426. 

*In  an  action  for  injuries  to  a  passenger  on  a 
street  car  in  a  collision,  evidence  held  to  estab- 
lish gross  nagligence  on  the  part  of  the  carrier. 
— Goodloe  T.  Metropolitan  St  Ey.  Co.  (Mo. 
App.)  482. 

*It  is  the  doty  of  a  street  car  conductor  be- 
fore giving  the  signal  to  start  to  know  that  no 
one  is  getting  either  on  or  off  and  the  fact  that 
he  was  busy  witliin  the  body  of  the  car  was  no 
excuse  for  his  failure  to  perform  such  duty.— 
Hurley  v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
714. 

Evidence  held  sufficient  to  authorize  a  finding 
that  the  accident  to  a  passenger  was  caused  by 
her  heel  catching  on  a  piece  of  metal  projecting 
from  the  car  step. — Rattan  v.  Central  Electric 
Ry.  Co.  (Mo.  App.)  735. 

•In  action  against  carrier,  instruction  that 
it  was  the  duty  of  carrier's  servants  to  ex- 
ercise such  care  as  would  reasonably  insure 
safety  of  passengers  in  view  of  their  physical 
condition  held  proper.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Coopwood  (Tex.  Civ.  App.)  102. 

i   7.    — ^  Actions  for  porsonml  Injnries. 

Evidence  held  to  support  finding  that  injury 
to  passenger  caused  by  bumping  of  car  against 
passenger  coach  was  due  to  negligence  of  defend- 
ant's employes. — St.  Louis,  I.  M.  &  8.  Ry.  Co. 
V.  Billlngsley  (Ark.)  357. 

In  an  action  for  injuries  to  a  passenger  while 
attemptiiig  to  board  a  street  car,  evidence  that 
defendanrs  cars  stopped  at  other  points  on  the 
line  than  the  place  indicated  by  a  sign  in 
question,  »eM  admissible.- Lexington  Ry.  Co.  v. 
Herring  (Ky.)  558. 

In  an  action  for  injuries  to  a  passenger  while 
attempting  to  board  a  street  car  at  a  point  oth- 
er than  a  regular  stopping  place,  evidence  con- 
cerning the  propriety  and  necessity  of  stopping 
the  cars  at  regular  places  indicated  by  signs, 
held  inadmissible.- Lexington  By.  Co.  y.  Her- 
ring (Ky.)  558. 

*An  instruction  held  to  impose  too  great  a 
duty  on  a  carrier  as  to  lighting  steps  and  plat- 
form when  passengers  alighted. — Illinois  Cent 
R.  Co.  v.  Cruse  (Ky.)  821. 

•That  a  car  was  derailed  held  to  throw  on 
carrier  burden  of  proof  that  accident  could  not 
have  been  prevented  by  the  highest  degree  of 
care.— Louisville  St.  Ry.  Co.  v.  Brownfield  (Ky.) 
912. 

Evidence  held  to  present  question  for  the  jury 
as  to  whether  the  carrier  was  guilty  of  gross 
negligence,  so  as  to  authorize  ezem^ary  dam- 
ages.—Louisville  St.  Ry.  Co.  V.  Brownfield 
(Ky.)  912. 


*  Point  •anotated.    Sea  srllabva. 


In  an  action  for  injuries  to  ^  passenger  am 
instruction  held  to  preclude  recovery  if  plain- 
tiff fell  from  the  train  at  another  place  than 
the  alleged  place  of  the  accident— Louisvillr 
&  N.  B.  Co.  v.  Deason  (Ky.)  1115. 

In  an  action  for  injuries  to  a  passenger  an. 
instruction  held  to  sufficiently  define  the  term 
"negligenUy."— Louisville  &  N.  B.  Ck>.  v.  Dea- 
son (Ky.)  1115. 

In  an  action  for  injuries  to  a  passenger  evi- 
dence held  sufficient  to  go  to  the  jury  on  the 
question  of  the  time  when  plaintiff  was  dis- 
covered on  the  track  at  a  place  distant  from 
the  place  of  the  alleged  accident— Louisville 
&  N.  B.  Co.  T.  Deason  (Ky.)  1115. 

In  an  action  for  injnries  to  a  passenger  evi- 
dence held  sufficient  to  go  to  the  jury  on  the 
question  as  to  whether  the  train  gave  the  lurch 
alleged.— Louisville  &  N.  B.  CJb.  t.  Deason- 
(Ky.)    1115. 

In  an  accident  for  injuries  to  a  passenger  evi- 
dence of  piaintilTs  intoxication,  contrary  to  his 
testimony,  held  not  necessarily  incompatible 
with  his  credibility  as  a  witness. — Louisville  & 
N.  R.  Co.  y.  Deason  (Ky.)  1115. 

In  an  action  for  injuries  to  a  passenger  evi- 
dence held  sufficient  to  go  to  the  jury  on  the 
question  of  the  time  when  the  accident  occur- 
red.—Louisville  &  N.  B.  Co.  y.  Deason  (Ky.)- 
1115. 

*In  an  action  against  a  street  railway  by  a 
passenger,  for  injuries  received  through  being 
struck  by  a  missile  thrown  by  a  bystander, 
no  presumption  of  negligence  on  the  part  of 
defendant  arises  from  the  mere  fact  of  the  in- 
jury.—Woas  V.  St  Louis  Transit  Co.  (Mo.. 
Sup.)  1017. 

In  an  action  against  a  street  railway  by  a 
passenger,  for  injuries  received  through  being 
struck  by  a  missile  thrown  by  a  bystander, 
evidence  as  to  former  acts  of  violence  under 
similar  circumstances,  held  inadmissible. — Woas 
V.  St.  Louis  Transit  Co.  (Mo.  Sup.)  1U17. 

In  an  action  against  a  street  railway  by  a 
passenger  for  injuries  received  through  being 
struck  by  a  missile  thrown  by  a  bystander, 
evidence  held  insufficient  to  take  to  the  jury  the 
question  of  defendant's  negligence.— Woas  v. 
St  Louis  Transit  Go.  (Mo.  Sup.)  1017. 

In  an  action  against  a  carrier  for  injuries  to 
a  passenger  owing  to  the  starting  of  a  street 
car  while  she  was  alighting,  an  instruction  Aeld 
not  erroneous  as  omitting  an  essential  element 
of  recovery.- Parks  y.  St  Louis  Transit  Co. 
(Mo.  App.)  426. 

•Proof  of  an  injury  to  a  passenger  by  a  colli- 
sion held  sufficient  to  raise  a  presumption  of 
negligence  which  was  conclusive  against  the 
carrier  in  the  absence  of  rebutting  evidence. — 
Goodloe  y.  Metropolitan  St.  By.  Co.  (Mo.  App.) 
482. 

In  an  action  for  injuries  to  a  passenger  while 
alighting  from  a  street  car  a  request  to  charge 
held  misleading  and  properly  modified.— Hurley 
V.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  714. 

•Injury  to  a  passenger  from  her  heel  catching 
on  a  piece  of  metal  projecting  from  the  car  step 
Jield  to  make  a  prima  facie  case  of  negligence, 
putting  the  burden  on  the  carrier  of  disoroving 
It— Rattan  y.  Central  Electric  Ry.  Co.  (Mo. 
App.)  735. 

In  an  action  for  wrongful  treatment  of  pas- 
sengers, evidence  that  after  leaving  train  they 
were  compelled  to  drive  to  three  different  pla- 
ces before  they  could  secure  lodging  held  ad- 
mis.sible. — Gulf,  C.  &  S.  P.  By.  Co.  y.  Coop- 
wood  (Tex.  Civ.  App.)  102. 
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*In  -  an  action  by  a  passenger  for  injnrifs 
austained  in  alighttng  from  a  train,  plaintiffs 
petition  considered  and  held  sufficient  as  against 
a  demurrer. — St  Loais  Sontliwestern  Ry.  Co. 
of  Texas  v.  Kennedy  (Tex.  Civ.  App.)  653. 

In  an  action  by  a  passenger  for  injuries,  the 
petition  held  not  insufficient  I>ccause  the  facts 
nllesed  were  immaterial  and  irrelevant,  and  no 
facta  were  stated  showing  any  failure  of  the 
conductor  to  plaintiff. — St.  Louis  Southwestern 
Ity.  Co.  of  Texas  y.  Kennedy  (Tex.  Civ.  App.) 


6^". 


In  an  action  by  a  passenger  for  injuries  sus- 
tained in  alighting  from  a  train,  the  evidence 
considered  and  held  to  sustain  a  finding  that 
the  injury  was  the  result  of  defendant's  negli- 
gence and  that  plaintiff  was  nut  negligent. — 
St.  IjOuIs  Southwestern  Rv.  Co.  ot  Texas  v. 
Kennedy  (Tex.  Civ.  App.)  0!>3. 

Tn  on  action  by  a  pa8.irnppr  for  injuries  an 
inctniction  predicating  defendant's  liability  on 
the  negliffenre  of  its  Kervants  in  failing  to  assist 
her  tu  alight,  held  not  eri-oneous. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Kennedy 
fTex.  Civ.  App.)  653. 

I  8.     —  Oontrllmtory      aeKllgeaa*      of 
peraoB  injiured. 

Woman  passenger  injured  while  getting  a 
drink  of  water  held  not  guilty  of  contributory 
negligence  as  a  matter  of  law. — St.  tiouis  I. 
M.  &  S.  Ry.  Co.  V.  BillingRley  (Ark.)  357. 

'Whether  a  passenger  alighting  from  a  moving 
street  car  is  guilty  of  contributory  negligence, 
held  for  the  jury.— Ford  v.  Padncah  City  Ry. 
(Ky.)  441. 

*It  is,  in  general,  not  nejrligence  per  se  for  a 
passenger  to  r.ttempt  to  board  or  alight  from 
a  moving  street  car. — Lexington  Ry.  Co.  v.  Her- 
ring (Ky.)  5.58. 

*In  an  action  for  injuries  to  a  street  car  pas- 
senger, evidence  that  plaintiff  had  been  fr«»- 
quently  seen  to  get  off  and  on  street  cnra  while 
in  motion,  held  inadmissible  to  prove  bor  habit 
in  such  respect. — Lexington  Ry.  Co.  v.  Herring 
(Ky.)  558. 

*A  pnssenger  on  a  street  car  held  guilty  of 
contributory  negligence  in  persisting  in  alight- 
ing after  a  car  had  started.— Soutli  Covincton 
&  C.  St.  Ry.  Co.  ▼.  Core  (Ky.)  662. 

*Thnt  a  passenger  alighting  from  a  train  is 
drunk  does  not  per  se  constitute  contributory 
negligence.— Louisville  &  N.  B.  Co.  v.  Deason 
(Ky.)    1115. 

Where  there  was  no  evidence  of  contributory 
negligence,  any  error  in  leaving  to  the  jury 
to  determine  what  was  contribntorjr  negligence 
Iteld  to  have  been  against  the  plaintiff  rathei 
than  defendant.— Louisville  8c  N.  R.  Co.  v. 
Deason  (Ky.)  1115. 

A  passenger  held  not  guilty  of  contributory 
negligence  in  boarding  a  street  car  on  the  side 
away  from  the  curb.— Costello  v.  St.  Louis 
Transit  Co.    (Mo.  App.)  425. 

*A  street  car  passenger  injured  in  a  collision 
held  not  guilty  of  contributory  negligence  in 
standing  in  the  vestibule  in  compliance  with  a 
rule  requiring  users  of  tobacco  to  occupy  such 
position,  instead  of  seating  himself  in  the  car.— 
Ooodloe  T.  Metropolitan  St.  Ry.  Oo.  (Mo.  App.) 
482. 

*A  passenger  on  a  street  car  ^{<I  entitled 
to  assume  that  the  conductor  would  not  start 
the  car  while  a  passenger  was  in  the  act  of 
alighting,  though  the  conductor  had  his  arm 
raised  to  the  bell  cord. — Hurley  v.  Metropolitan 
St.  By.  Co.  (Mo.  App.)  714. 

*In  an  action  for  injuries  to  a  passenger  on 
a  street  car  by  the  premature  starting  of  the  car, 


plaintiff  held  to  have  used  nil  reasonable  d^ 
snatch  in  alighting.— Hurley  v.  Metropolitan 
St.  By.  Co.  (Mo.  App.)  714. 

*In  an  action  for  injuries  to  a  passenger  on  t. 
street  car  while  attempting  to  alight,  an  in- 
struction held  not  objectionable  as  eliminating 
the  question  of  plaintiff's  contributoir  oegli- 
gence.— Hurley  v.  Metropolitan  St.  By.  Co. 
(Mo.  App.)  714. 

In  an  sctio»  by  a  passenger  Injured  while 
alighting  from  a  train,  evidence  held  sufficient 
to  support  a  finding  that  the  porter  who  direct- 
ed plaintiff  to  alight  had  authority  so  to  do. 
—Texas  &  P.  Ry.  Co.  v.  Whiteley  (Tei.  Cir. 
App.)  109. 

•The  act  of  a  passenger  In  alighting  in  the 
niglittime  from  a  train  which  was  still  in  mo- 
tion, was  not  negligence  per  ae. — Texas  &  P. 
Ky.  Co.  V.  Whiteley  (Tex.  Civ.  App.)  109. 

In  an  action  against  a  railroad  company  by 
a  passenger  for  injuries  received  while  alight- 
ing from  a  train,  a  certain  instruction  held  not 
prejudicial  to  defendant. — Texas  &  P.  By.  Co. 
V.  Whiteley  (Tex.  Civ.  App.)  10©.. 

Evidence,  in  an  action  for  injury  to  a  passen- 
ger, held  insufficient  to  raise  the  question  of 
contributory  negligence.— St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Gammage  (Tei.  Dv. 
App.)   645. 

f  9,     —  EJeotiOB  of  pasaencera  sad  la- 
traders. 

'Compensatory  damages  for  the  manner  of 
ejecting  a  passenger  defined. — Louisville  &  N. 
R.  Co.  V.  Fowler  (Ky.)  568. 

An  instruction  on  the  right  of  a  passenger  to 
recover  for  the  manner  of  his  ejection  heU 
contusing  and  misleading. — Louisville  &  N.  R. 
Co.  V.  Fowler  (Ky.)  568. 

*In  an  action  for  wrongfully  ejecting  plaintiff 
from  defendant's  train,  an  instruction  on  the 
measure  of  damages  held  proper. — Williams  r. 
St.  Louis,  M.  &  S.  E.  R.  Co.  (Mo.  App.)  30?. 

*In  an  action  for  wrongfully  ejecting  plaintiC 
from  defendant's  train,  evidence  held  to  warrant 
the  assessment  of  punitive  damages. — Williams 
V.  St.  Louis,  M.  &  S.  E.  R.  Co.  (Mo.  App.)  307. 

•In  an  action  for  wrongful  ejection  from 
defendant's  train,  it  was  not  error  to  fail  to 
instruct  that  the  use  of  profane  and  vulgar 
language,  in  the  presence  of  ladies  on  board  t 
railroad  car,  was  misconduct. — Williams  v.  St 
Louis,  M.  ft  S.  B.  R.  Co.  (Mo.  App.)  307. 

In  an  action  for  wrongfully  ejecting  plaintiff 
from  a  train,  an  instruction  on  defendaofi 
duty  to  protect  its  passengers  and  of  the  right 
of  the  train  conductor  to  enforce  such  pro- 
tection, held  sufficient. — Williams  v.  St  Louil, 
M.  &  8.  E.  R.  Co.  (Mo.  App.)  907. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  16. 


CATTLE. 


See  "Animals." 


CAUSE  OF  ACTION. 


See  "Action." 


•Point  annotated.    See  sjrllabaa. 
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CERTIFICATE. 

Objections  to  state  land  certificates  aa  evidence 
for  purpose  of  review,  see  "Appeal  and  Er- 
ror," §  2. 

Of  acknowledgment  of  written  instrument,  see 
"Acknowlediment,"  t  !• 

Of   corporate   stock,   see   "Corporations,"   (   1. 

Of  officer  taking  affidavit,  see  "Affidavits." 

CERTIORARI. 

Review  of  criminal  cases,  see  "Criminal  Law," 
S21. 

CHALLENGE. 

To  juror,  see  "Jury,"  (  4. 

CHAMPERTY  AND  MAINTENANCE. 

*A  contract  by  which  plaintiff  agreed  to  take 
up  W.'s  cause  against  defendant,  employ  law- 
yers, get  evidence  at  his  own  expense,  and 
conduct  the  litigation,  held  void  for  mainte- 
nance.— Phelps  r.  Manicke  (Mo.  App.)  221. 

CHANGE  OF  VENUE. 

Of  criminal  prosecutions,  see  "Criminal  Law," 

i2. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law."  i  6. 
Of  witness,  see  "Witnesses,"  (  8. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  U  6-11. 
To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  13;    "Homicide,"  i  4. 

CHARGES. 

By  carrier,  see  "Carriers,"  (  1. 
Water  charges,  see  "Waters  and  Water  Courses, 
12. 

CHARITIES. 

(    1.    Oreatlon,  exiatenee,  and  Talidlty. 

*A  corporation  held  a  charitable  trust. — For- 
dyce  &  McKee  v.  Woman's  Christian  Nat. 
Library  Ass'n  (Ark.)  155. 

f   2.    OomstraetlOB,   AdmialstrBtioB,  And 
enforeememt. 

♦The  property  of  a  charitable  trust  cannot 
be  sold  under  execution  issued  on  a  judgment 
rendered  for  the  nonfeasance,  misfeasance  or 
malfeasance  of  its  agents  or  trustees.— ^Fordyce 
&  McKee  v.  Woman's  Christian  Nat.  Library 
Ass'n  (Ark.)  155. 

A  judgment  against  a  charitable  corporation 
held  not  conclusive  on  the  question  of  the 
liability  of  its  property  to  seizure  under  it. — 
Fordyce  &  McKee  t.  Woman's  Christian  Nat 
Library  Ass'n  (Ark.)  155. 

Kirby's  Dig.  }  943,  heU  not  to  prevent  a 
charitable  corporation  from  maintaining  that 
its  property  is  exempt  from  execution  issued 
under  a  judgment  rendered  against  it. — Fordyce 
&  McKee  v.  Woman's  Christian  Nat.  Library 
Ass'n  (Ark.)  lUrt. 


CHATTEL  MORTGAGES. 

I   I.    Re^vlsltM  and  T«Udlt7. 

*One  employed  to  raise  a  crop  on  another's 
land,  for  one-half  of  the  crop,  has  a  right  to 
mortgage  his  interest  therein. — Bonrland  v. 
McKnlght  ft  Bio.  (Ark.)  179. 

I   2.    Oonstmotlon  and  operation. 

A  mortgage  of  a  crop  helanot  entitled  to  as- 
sert that  his  lien  was  superior  to  one  of  the 
landlord  for  rent — Bowles'  Bx'r  v.  Jones  (Ky.) 
1121. 

*The  lien  of  an  attachment  has  priority  over 
an  unrecorded  mortgage  of  which  the  attaching: 
creditor  had  no  notice  when  the  debt  was  cre- 
ated.—Bowles'  Ex'r  V.  Jones  (Ky.)  1121. 

On  an  interplea  claiming  under  a  prior  chat- 
tel mortgage  property  attached  by  plaintiff, 
evidence  held  sufficient  to  take  to  the  jury  the 
question  of  an  actual  delivery  of  the  property 
to  the  interpleader.— Bice-Stix  Dry  Goods  Co. 
V.  Sally  (Mo.  Sup.)  1030. 

An  interpleader  claiming  under  an  unrecorde<l 
chattel  mortgage  property,  seized  on  attachment 
held  required  to  prove  actual  delivery,  as  stip- 
ulated in  Rev.  St.  1899,  |  3404.— Rice-Stix  Drv 
Goods  Co.  V.  Sally  (Mo.  Sup.)  1030. 

In  an  action  between  an  interpleader  claim- 
ing under  a  chattel  mortgage,  and  plaintiff 
seizing  the  property  under  attachment,  the 
evidence  held  to  require  no  instruction  as  to 
the  interpleader's  alleged  fraud. — Rice^tix  Drv 
Goods  Co.  V.  Sally  (Mo.  Sup.)  1030. 

Where  the  answer  to  an  interplea  which 
claims  under  a  prior  chattel  mortgage  propertv 
attached  by  plaintiff  is  only  a  general  deniai. 
no  instruction  need  be  given  as  to  fraud  in 
the  giving  of  the  mortKnge.— Rice-Stix  Dry 
Goods  Co.  V.  Sully  (Mo.  ."^up.)  1030. 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILDREN. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants" ;   "Parent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  g  1. 

Privileges  and  immunities,  see  "Constitutional 
Law,"  I  4. 

CIVIL  RIGHTS  ' 

See  "Constitutional  Law,"  8  4. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 
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CLAIMS. 

Against    estate    of    decedent,    see    "Ezecntors 

and  Adminiatrators,"  (  6. 
To  property  levied  on,  see  "Execution,"  (  2. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  (  4. 

CLERKS  OF  COURTS. 

Taking  of  acknowledgments,  see  "Acknowledg- 
ment," i  1. 

Acts  1905,  p.  696,  diriding  Union  County  into 
two  judicial  districts,  held  not  void  by  reason 
of  section  16  (page  601)  on  tlie  ground  that 
it  is  an  infringement  on  tlie  riglits  of  citizens 
of  the  eastern  district  to  a  separate  county 
clerk  who  is  ex-officio  clerk  of  the  probate  court 
— Pryor  v.  Murphy  (Ark.)  446. 

Under  Ey.  St  1903,  |  457,  the  words  "his 
services"  in  section  3516  referring  to  the  serv- 
ices of  a  police  justice  in  cities  of  the  fourth 
class  held  to  import  "their  services"  so  as 
to  authorize  an  allowance  for  the  services 
of  the  judge  and  Iiis  deputy  clerk  appointed 
under  section  3514. — Greenleaf  t.  Woods  (Ky.) 
458. 

Where  a  Judge  of  a  police  court  of  a  city  of 
the  fourth  class  appointed  a  deputy  clerk  as 
authorised  by  Ky.  St.  1903,  If  3514,  3515.  the 
city  had  power  by  ordinance  to  fix  the  clerk's 
compensaaon.— Oreenleai  r.  Woods  (Ey.)  458. 

CLOUD  ON  TITLL 

See  "Quietipg  Title." 

COHABITATION. 

See  "Marriage." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  (  9. 

COLLATERAL  ATTACK. 

On  judgment  see  "Judgment"  k  4. 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  8. 
Of  taxes,  see  "Taxation,"  (  8. 

COLOR  OF  TITLL 

To   sustain    adverse    possession,    see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  S  1. 

COMITY. 

Between  conrts,  see  "Courts,"  t  !$• 

COMMERCE. 

Carriage  of  goods   and  passengers,  see   "Car- 
riers. ' 

I    1.    Power  to  roKvlste  im  (emeraL 

Under  the  act  of  Congress  known  as  the 
"Lacey  Act"  (Kirby's  Dig.  I  3C20),  prohibiting 


the  transportation  of  game  l>eyond  the  state 
held  unconstitutional  though  equaUy  applying 
to  game  killed  without  the  state. — Wells  Fargo 
Express  Co.  v.  State  (Ark.)  189. 

S   2.    Svltjeeta  of  reK«l>tloB. 

*The  sale  of  pictures  and  picture  frames  b; 
an  agent  acting  for  his  principal  in  anothor 
state,  where  the  pictures  were  manufactured 
and  shipped  to  the  purchaser,  held  interstate 
commerce,  and  not  wittiin  Acts  1906i,  p.  202, 
imposing  a  license  tax  on  picture  solicitors,  etc 
—Commonwealth  v.  Baldwin  (Ky.)  914. 

I  3.    Means  and  methods  of  recnlatloB. 

Act  March  13,  1905  (Gen.  Laws  1905,  p.  29, 
c.  25)  i  1,  regulating  the  venue  of  suits  against 
connecting  lines  of  railway,  held  a  proper  exer- 
cise of  the  state's  police  power,  and  not  invalid 
as  to  interstate  carriers,  as  imposing  a  bnrden^ 
on  them  not  imposed  on  commerce  within  the 
state.— St  Louis  Southwestern  Ry.  (X  of 
Texas  v.  Wester  (Tex.  Oiv.  App.)  769. 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

To  take  testimony,  see  "Depositions." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  U  2,  8. 
Of  trustee,  see  "Trusto,"  t  4. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  (  L 

COMPENSATION. 

Agent  see  "Principal  and  Agent."  {  2. 
Attorney,   see   "Attorney   and   Client,"  {  2. 
Broker,   see   "Brokers,"   H   2,   3. 
For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  12. 
For  services,  see  "Master  and  Servant"  I  ". 
Trustee,  see  "Trusts,"  |  4. 

Of  particular  cUutet  of  oficer$  or  other  perianth 

See  "Clerks  of  Courts." 

Health  officers,  see  "Health,"  (  1. 

COMPETENCY. 

Of  evidence  In  criminal  prosecution,  see  "Crim- 
inal Law,"  i  6. 
Of  experts  as  witnesses,  see  "Evidence,"  {  10. 
Of  jurori  see  "Jury,"  |  4. 
Of  witnesses  in  general,  see  "Witnesses,"  1 1 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  g  2. 
In  criminal  prosecutions,  see     Criminal  Law,"" 
{  4 ;  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment" 

Effect  of  settlement  between  parties  in  lieu  of 
attorney,  see  "Attorney  and  Client,"  f  2. 


*  Point  annotated.    See  ayllabna. 
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COMPUTATION. 

Of  Interest,  see  "Interest,"  S  2. 
Of  period  of  limitation,  see  "Limitatioii  of  Ac- 
tions,"  i   1. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  t  10. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Conrts,"  i  5. 

CONDEMNATION. 

Taking  property  for  pnbllc  nse,  see  "Eminent 
Domain." 

CONDITIONS. 

In  insnrance  policies,  see  "Insnrance,"  S(  6,  7. 
Precedent  to  equitable  relief  against  judgment, 
see  "JudgmenC  i  3. 

CONFESSION. 

AdmissibiUtjr  In  evidence,  see  "Criminal  Law," 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses/* 
i  !• 

CONNECTING  CARRIERS. 

See  "Carriers,"  H  2,  & 

CONSIDERATION 

Of  bill  of  ezcbanse  or  promissory  note,  see 

"Bilte  and  Notes/  f  1. 
Of  contract,  see  "Contracts,"  (  1. 


CONSPIRACY. 


Combinations  to 
nopoUes,"  t  1. 


monopolize  ttmde,  see  "Mo- 


CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

Provitioni  relating  to  particular  tuijectl. 

See  "Commerce,"  I  1;  "Eminent  Domain,"  §i 
1,  2;    "Jury,"   g   1;    "Ldcenses,"   {   1. 

Enactment  and  validi^  of  statutes,  see  "Stat- 
utes "  I  1. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
12. 


«   1. 


teat  of 


Eat*bUsbiii«»t  and  unend: 
oomstltiitloiia. 

Whether  a  constitutional  amendment  had  been 
adopted  or  not  as  provided  by  Kirby's  Dig.  {§ 
716.  717,  718,  and  2852  held  a  judicial  question 
reviewable  by  the  courts. — Rice  v.  Palmer 
(Ark.)   396. 

Under  Kirby's  Dig.  {  718,  a  constitutional 
amendment  in  order  to  be  adopted  must  re- 


ceive a  majority  of  the  votes  of  all  the  electors 
voting  at  the  election  and  not  a  mere  majority 
of  the  votes  of  the  electors  voting  on  the  propo- 
sition.—Rice  V.  Palmer  (Ark.)  396. 

'Kirby's  Dig.  H  716-718  in  confining  the  evi- 
dence as  to  whether  an  amendment  of  the  Con- 
stitution has  been  adopted  to  returns  sent  to 
the  Speaker  of  the  House  held  not  to  contra- 
vene Const,  art.  19,  i  22.— St.  Lonis  South 
Western  Ry.  Co.  v.  Kavanaugh  (Ark.)  409. 

{  2.    OonstmotloB,    operstloii,    and    oa- 
*   foTeement  of  eonstltntioaal  pro- 
Tlaloms. 

*Tbe  constitutionality  of  a  statute  will  not 
be  determined  when  the  decision  can  be  rested 
on  some  other  ground. — Martin  v.  State  (Ark.) 
872. 

t  8.    BetrospeetiTo    and    ez    post    facto 
laws. 

Laws  Twenty-Ninth  Legislature  (Oen.  Laws 
ino."?,  p.  116.  c.  83,  g  1)  together  with  Rev.  St. 
1895,  arts.  1113,  1114,  permitting  a  judge  of 
the  district  court  to  make  an  order  in  vaca- 
tion for  a  special  term  at  which  to  sentence 
one  convicted  of  crime,  field  not  ex  post  facto 
as  to  one  whose  conviction  antedated  the  pas- 
sage of  the  law.— Ex  parte  Boys  (Tex.  Gr. 
App.)  1079. 

i  4.     FriTUoges  or  immnalties,  and  elaas 
loslslatton. 

*A  statute  which  selects  particular  Individ- 
uals from  a  class,  and  imposes  on  them  special 
obligations  from  which  others  in  the  same  class 
are  exempt,  is  Invalid. — Caven  v.  Coleman  (Tex. 
OIv.  App.)  774. 

Act  twenty-fifth  T^gislatnre  (Laws  1897,  p. 
236,  c.  163)  Klating  to  the  appointment  by  cities 
of  a  board  for  the  examination  of  plumliers  held 
not  invalid  as  creating  a  discrimination  against 
individual  plumbers  not  members  of  a  firm. — 
Caven  v.  (Coleman  (Tex.  Civ.  App.)  774. 

CONSTRUCTIVE  POSSESSION. 

See  "Adverse  Possession,"  g  2. 

CONTEST. 

Of  election,  see  "Elections,"  g  B. 
Of  wiU,  see  "Wilis,"  g  2. 

CONTINGENT  REMAINDERS. 

Oeation,  see  "Wills,"  g  3. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Lew," 

17. 
Review  of  discretion  of  court  as  to  allowance 

of,  see  "Appeal  and  Error,"  g  13. 

•Where  a  continuance  was  denied  with  the 
understanding  that  the  affidavit  might  be  read 
as  the  deiKwition  of  the  absent  witnesses  it 
was  not  error  for  the  court  to  permit  the  affi- 
davit to  be  read  over  an  objection  that  the  state- 
ments contained  therein  were  indefinite  and 
vague.— Holcomb-Lobb  Co.  v.  Kaufman  (Ky.) 
813. 

CONTRACTS. 

Acknowledgment,  see  "Acknowledgment,"  g  1. 

Agreements  within  statnte  of  frauds,  see 
"Frauds,  Statute  of." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 
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Oi"-i:iti<«ii  and  effect  of  customs  or  usages,  see 
"Cnstoms  and  TTsages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," f  1. 

Parol  or  extrinsic  evidence,  see  "Eridence,"  i  9. 

Pendency  of  other  action  as  bar  to  action  for 
rpsrission  of  contract,  see  "Abatement  and 
Itevival,"  I  1. 

Beformation,  see  "Reformation  of  Instrn- 
mcnts." 

Specific  performance,  aee  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  crediton, 
see     Subrogation." 

Vontractt  of  particular  ciaties  of  pertont. 

See  "Carriers,"  M  2,  3,  5 ;  "CornoraUons,"  t  3 ; 
"Husband  and  Wife,"  (  2;  ''Infants,"  I  2; 
"Liondlord  and  Tenant";  ''Master  and  Serv- 
ant" ;  "Municipal  Corporations,"  If  4,  7 ; 
"Principal  and  Airent";  "Principal  and  Sure- 
ty"; "Vendor  and  Purchaser";  "Warehouse- 
men." 

Married  women,  see  "Husband  and  Wife,"  t  8. 

Contract$  relating  to  porttCKlor  $ubiect*. 
Sec  "Interest";    "Mines  and  Minerals,"  |  1. 
Pasturage  of  animals,  see  "Animals." 
Transportation  of  goods,  see  "Carriers,"  (  2. 
Transportation  of   passengers,   see  "Carriers," 
I  B* 

Particular  datiei  of  eaprett  eontract$. 
See  "Bailment":    "BilU  and  Notes";    "Cove- 
nants";   "Exchange   of    Property";    "Insur- 
ance" ;  "Partnership." 
.Vscncy,  see  "Principal  and  Agent" 
Bills  of  lading,  sec  "Carriers,"  SS  2,  3. 
Employment,  sec  "Master  and  Servant." 
lieases,  see  "Landlord  and  Tenant." 
Kales  of  goods,  see  "Sales." 
Sales  of  realty,   see  "Vendor  and  Purchaser." 
Stipnlations   in   actions,  see  "Stipulations." 
Submission    to    arbitration,    see    "Arbitration 

and  Award,"  {  1. 
Suretyship,   see   "Principal   and  Surety." 

Particular  clatiea  of  implied  contract!. 
See    "Account    Stated":     "Money    Received"; 
"Use  and  Occupation'';    "Worit  and  Labor." 

PartUnUar  mode$  of  discharging  contract!. 
See  "Payment" 

f    1.    B«4iiislt«s  and  ▼alidlt^. 

*I.iOve  and  affection  held  sufficient  considera- 
tion to  uphold  either  executed  or  executory  con- 
tracts between  parent  and  child. — Doty  v.  Dick- 
ey (Ky.)  544. 

*A  contract  superseding  a  prior  one  between 
the  parties  held  to  have  a  sufficient  considera- 
tion.—I'roctor  Coal  Co.  V.  Strunk  (Ky.)  603. 

P>idence  Arid  insufficient  to  show  that  execu- 
tion of  a  contract  was  procured  by  fraud. — Proc- 
tor Coal  Co.  V.  Strunk  (Ky.)  003. 

A  note  executed  by  defendant  to  induce  plain- 
tiff to  refrain  from  carrying  out  a  contract  with 
another,  which  was  void  for  maintenance,  held 
without  consideration. — Phelps  v.  Manicke  (Mo. 
App.)  221. 

A  contract  whereby  plaintiff  was  to  act  as  a 
landowner's  agent  in  effecting  a  sale  of  the  land 
held  not  witliout  the  consideration  moving  to 
tile  landowner. — Young  v.  Uuhwedel  (Mo. 
App.)  228. 

*A  provision  in  a  fire  policy  relating  to  the 
submission  to  arbitration  of  the  amount  of  a 
loss,  held  reasonable  and  enforcible. — Stevens  v. 
Norwich  Union  Fire  Ins.  Co.  (Mo.  App.)  684. 

Where  an  agreement  on  the  terms  of  a  con- 
tract has  been  reached  by  the  parties,  and  there 
is  no  evidence  that  the  same  is  uui  lu  become  ef- 


fective until  reduced  to  wiltioff,  a  breadi  of  it 
by  either  party  supports  an  action  for  damago. 
— International  llarvester  Co.  T.  Campbell 
(Tex.  Civ.  App.)  93. 

An  agreement  held  not  without  consideration 
on  the  ground  that  nothing  had  been  done  there- 
under save  that  called  for  by  former  obliga- 
tions.—McKinley  V.  Wilson  (Tex.  Civ.  App.) 
112. 

An  agreement  by  a  grantee  to  reconvey  Md 
supported  by  a  sufficient  consideration^-McAl- 
len  V.  Raphael  (Tex.  Civ.  App.)  760. 

(   2.   OeaatraotloB  aad  opersttem. 

*Wbere  extrinsic  evidence  is  introdnoad  to 
aid  in  the  construction  of  a  written  contract, 
it  was  not  error  for  the  court  to  submit  the 
construction  thereof  to  the  jury.— Johnson  v. 
Smothers  (Ark.)  8S6. 

f   3.  Beseissloa  and  abauidiniBieat. 

'Defendant's  breach  of  a  contract  for  hauling 
logs,  held  to  Justify  the  abandonment  thereM 
by  plaintiff.— Fletcher  v.  Terser  (Ark.)  384. 

{    4.    Verf  ormanoe  or  breaok. 

'Where  defendant  informed  plaintiff  that  be 
would  not  carry  out  a  contract  to  enter  into 
a  partnership,  plaintiff  was  absolved  from  mak- 
ing a  tender  in  order  to  entitle  him  to  recover 
for  defendant's  breach.— Hobbe  ▼.  Ray  (KyO 
580. 

I  S.      AetloBa  for  Itreaeh. 

*In  an  action  on  a  contract  for  hauling  logs, 
an  instruction  held  misleading. — Fletcher  v.  Ver- 
ser  (Ark.)  384. 

In  an  action  on  a  contract  for  hauling  logs, 
an  instruction  held  not  misleading. — Fletcher  v. 
Verser  (Ark.)  884. 

In  an  action  for  advancements  under  a  eon- 
tract  for  the  i>urcha8e  of  ties,  an  instruction 
held  not  objectionable  for  failure  to  require  a 
delivery  of  the  ties  "on  the  bank  of  the  'Tennes- 
see river."— Holcomb-Lobb  Co.  v.  Kaufman 
(Ky.)  813. 

In  an  action  for  refusal  to  permit  plaintiff 
to  carry  out  a  contract  for  grading  and  clear- 
ing at  a  specified  price,  evidence  held  not  to  t>e 
at  variance  with  the  petition. — Jefferson  &  N. 
W.  Ry.  Co.  V.  Dreeson  (Tex.  Civ.  App.)  63. 

In  an  action  on  contract,  failure  of  defendant 
to  plead  a  breach  by  plaintiff  in  failing  to  per- 
form in  time,  held  to  preclude  it  from  taking 
advantage  of  such  a  breach. — ^Jefferson  &  N.  W. 
Ry.  Co.  V.  Dreeson  (Tex.  Civ.  App.)  63. 

Pleadings  in  an  action  based  on  a  refusal  to 
permit  plaintiff  to  carry  out  a  contract  for 
grading  and  clearing  at  a  specified  price  held 
to  raise  no  issue  as  to  whether  the  work  was  to 
be  done  in  a  specified  time. — Jefferson  &  N. 
W.  Ry.  Co.  V.  Dreeson  (Tex.  Civ.  App.)  63L 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  |  3. 

CONTRIBUTORY  NEGLIGENCt. 

See   "NegUgence,"   i  3. 

Of  passenger,  see  "Carriers,"  $  8. 

Of  person  injured  at  railroad  crossing,  see 
"Railroads."  {  4. 

Of  person  injured  by  street  railroad,  see  "Street 
Kailroads,"  {  2. 

Of  person  injured  on  railroad  track,  see  "Rail- 
roads," I  5. 

Of  person  whose  property  has  been  injured 
by  construction  of  railroad,  see  "Railroads," 
»2. 

Of  servant,  see  "Master  and  Servant,"  fS  8^  9. 
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Of  trareler  on  highway,  see  "Municipal  Oor-1 
poratlotu,"  {  18. 

CONVERSION. 

Wrongtol  conversion  of  personal  property,  aee 
"TroTer  and  Conyersion." 

CONVEYANCES. 

Contracts  to  conyey,  aee  "Vendor  and  Pur- 
chaser," I  8. 

Description  of  boundaries  in  general,  see  "Boun- 
daries," t  1. 

In  fraud  of  creditors,  see  "Fraudulent  Oon- 
yeyances." 

In  trust,  see  "Trusts,"  |  1. 

Oonv«panoet   by  or  to  patHoular  oIoMe*  of 
perton*. 

See  "Infants,"  $  1;    "Insane  Persons,"  t  2. 

Oomotyanoea  of  particvlar  tpecitt  of,  or  Mto(e« 
or  interettt  in,  property. 

See  "Homestead,"  i  2. 

Particular  cia««M  of  oonveyanoM. 

See  "Assignments";  "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages": 
"Deeds";   "Mortgages." 

CORPORATIONS. 

Bight  to  sue  for  libel,  see  "Libel  and  Slander," 


*Bd    reoTBaniu- 


Ti 


Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  i  2. 

Particular  cla»»e»  of  eorporaiion$. 

See  "Building  and  Loan  Associations"  ;  "Munic- 
ipal Corporations" ;  "Railroads" ;  Street  Rail- 
roads." 

Banks,  see  "Banks  and  Banking,"  |  1. 

Insurance  companies,  see  "Insurance." 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

Water  companies,  see  "Waters  and  Water 
Conraes,"  I  2. 

^   1.    Capital,  atoek,  and  dlvldemds. 

In  an  action  to  compel  a  corporation  to  issne 
a  certificate  of  stock,  a  finding  that  the  certif- 
icate had  been  canceled  with  the  consent  of 
the  holder  held  warranted.— Dupoyster  t.  First 
Nat.  Bank  (Ky.)  830. 

{   2.    OfBoera  and  acents. 

Where  a  trustee  of  a  corporation  accepted 
a  conveyance  of  certain  of  its  real  estate  and 
sold  the  same  at  a  profit,  he,  being  solvent,  was 
solely  responsible  to  the  stockholders  for  the 
amount  ot  such  profit. — Noe  v.  Headley  (Mo. 
.\pp.)  309. 

I   3.    Corporate  poxrera  and  llabilltlea. 

*A  corporation  held  bound  to  carry  out  a 
contract  known  to  the  corporators  and  by  which 
the  corporation  property  was  in  part  secured. 
—Carter  v.  Gray  (Ark.)  377. 

*In  the  absence  of  evidence,  held  it  would  not 
be  presumed  that  the  general  manager  of  a  cor- 
poration was  without  authority  to  make  the 
contract  he  executed  for  it. — Walnut  Ridge 
Mercantile  Co.  v.  Cohn  (Ark.)  413. 

Ky.  Rt  1903,  S  576,  held  not  to  require  a 
coiporation  to  place  the  word  "Incorporated" 
under  the  corporate  name  printed  on  the  labels 
of  goods  which  it  manufactures  and  kcHs. — 
Jung  Brewing  (3a  v.  Commonwealth  (Ky.)  470. 


I  4.    Rolneorporatlon 
tion. 

*The  liability  of  a  national  bank  assuming 
the  liabilities  of  a  state  bank  toward  a  holder 
of  a  certificate  of  stock  in  the  state  bank  de- 
termined.—Dupoyster  y.  First  Xat.  Bank  (Ky.i 
890. 

•Where  a  new  corporation  without  fraud  pur- 
chased from  the  trustees  of  a  dissolved  corpora- 
tion a  portion  of  its  assets,  it  took  the  same 
free  from  any  liability  of  the  old  corporation 
for  debts  to  employes. — Houston  Ice  &  Brewing 
Co.  v..  Nicolini  (Tex.  Civ.  App.)  84. 

In  the  absence  of  allegations  that  assets  of 
ralup  of  a  dissolved  corporation  had  been  trans- 
ferred by  the  trustees  of  the  dissolved  corpora- 
tion to  a  new  corporation,  the  latter  k«l<i  not 
chargeable  with  debts  of  the  old  corporation. — 
Houston  Ice  &  Brewing  Go.  v.  Nicolini  (Tex. 
Civ.  App.)  84. 

I  5.    IHssolntlom  and  f orteltnre  of  fran> 


Where  a  corporation  was  dissolved  by  judicial 
decree  an  employe's  right  of  action  for  services 
was  against  such  trustees. — Houston  Ice  & 
Brewing  Co,  v.  Nicolini  (Tex.  CIt.  App.)  84. 

CORRECTION. 

Of  inegularitles  and  errors  at  trial,  see  "Crim- 
inal Law,"  (  18;   "Trial,"  t  14. 

Of  record  on  appeal  or  writ  of  error,  see 
"Criminal  Law,'*^  |  23. 

COSTS. 

In  partition,  see  "Partition,"  { 

I    1.  Katare,     groBuda,    and    oxteKft    ot 
*l|;bt  in  ceseraL 

*In  a  suit  to  restrain  the  enforcement  of  an 
ordinance  whereby  a  city  contracted  for  a  water 
supply  held  no  abuse  of  discretion  to  award  all 
costs  to  defendants.— Lackey  v.  FayetteviUe  Wa- 
ter (>>.  (Ark.)  622, 

•Under  Ky.  St.  1903,  {  889,  in  a  suit  for 
damages  and  to  restrain  the  further  removal  of 
timber  from  lands  alleged  to  belong  to  plaintiff, 
he  having  failed  to  show  title,  defendant  held 
entitled  to  costs.— Le  Moyne  v.  Anderson  (Ky.) 
813. 


i  2.     On 


appeal 
trial  or  motion  therefor. 


or  error,  and  on  now 


*In  an  action  against  a  railway  company  for 
killing  an  animal,  an  appeal  held  taken  for  de- 
lay merely,  warranting  the  infliction  of  the 
statutory  penalty.— Kansas  City  Southern  Ry. 
Co.  y.  Edwards  (Ark.)  1061. 

♦Where  the  tran.script  on  appeal  contains 
pleas  and  bills  of  exception  not  made  the  basis 
of  any  assignments  of  error,  appellants  should 
be  charged  with  the  cost  thereofT- Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Williams  (Tex.  Civ. 
App.)    1087. 

CO-TENANCY. 

See  "Tenancy  In  Common." 

COUNCIL 

See  "Municipal  Corporations,"  {  2. 

COUNTERCLAIM. 

See  "Set-off  and  Counterclaim." 


COUNTERFEITING. 


See  "Forgery.' 


*Foint  annotated.    See  syllabna. 
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COUNTIES. 

See  "Municipal  Corporations." 
Mandamas  to  countj  court,  see  "Mandamns," 
S2. 

I   1.    OoTeniBiemt  aad  oSeers. 

Under  Ky.  St.  1903,  f  978,  a  health  officer, 
liaving  claimed  $500  per  year  for  his  services, 
and  been  allowed  $100  by  the  fiscal  court,  held 
cntitied  to  appeal  to  the  county  court  from  such 
allowance.— Butler  County  v.  Gardner  (Ky.)  582. 

{   2.    Flseal    »i*ii«Ewnemt,    pvlille    debt, 
■eevritles,  and  tazatlaB. 

*Under  Acts  1905,  p.  412,  an  order  requiring 
the  deposit  of  county  funds  in  a  certain  bank 
without  a  compliance  with  the  provisions  of 
the  statute,  held  void. — Martin  v.  State  (A^) 
372. 

Kirby's  DiR.  {  1500  held  not  to  prevent  ap- 
propriation for  county  purxmses  in  any  year 
of  other  funds  of  the  county  in  addition  to  90 
per  cent,  of  the  taxes  levied  for  the  year. — 
Kerwin  r.   Caldwell    (Ark.)    105a 

An  appropriation  for  building  and  maintain- 
ing a  county  hospital  held  to  include  power  to 
bay  a  site  therefor.— Kerwin  t.  Caldwell  (Ark.) 
1()58. 

{   3.    Aotioms. 

The  county  Judge,  acting  as  the  county  court, 
held  to  have  power  to  authorize  action  by  the 
county  attorney  to  recover  funds  unlawfully  ap- 
propriated by  the  fiscal  court,  it  declining  to  au- 
thorize the  action.— Hopkins  County  t.  Givens 
(Ky.)  819. 

COUNH  BOARD. 

See  "Counties,"  i  1. 

COURSES  AND  DISTANCES. 

See  "Boundaries,"  i  1. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Judges,  see  "Judges." 

.lustices'  courts,  see  "Justices  of  the  Peace." 

trovinee  of  court  and  jury,  see  "Trial,"  §S  5-11. 

Removal  of  action  from  state  court  to   United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  '"Jury,"  f  1. 

I  1.     Establishment,    orKanisatlon,    and 
procedure  in  seneraL 

•Under  Const,  art.  5,  j  7,  providing  that  the 
Legislature  may  authorize  the  holding  of  spe- 
cial terms  of  court,  or  the  holding  of  more 
than  two  terms  in  any  county  the  Legislature 
could  authorize  the  jud^e  to  fix  the  date  of  these 
terms.— Ex  parte  Boyd  (Tex.  Cr.  App.)  1079. 

Acts  Twenty-ninth  Legislature  (Gen.  Laws 
1905,  p.  116,  c.  83.  J  1)  held  to  repeal  Rev.  St. 
180.5.  arts.  1113,  1114,  so  that  the  judge  of  the 
district  court  might  make  a  valid  order  in  va- 
cation for  a  sppcinl  term. — Ex  parte  Boyd 
(Tex.  Cr.  App.)  1079. 

Under  Acts  Twenty-ninth  Legislature,  held 
proper  for  a  judge  making  an  order  in  vacation 
for  a  special  term  to  comply  with  the  provisions 
for  notice  contained  in  Rev.  St.  180.5.  art.  1115. 
—Ex  parte  Boyd  (Tex.  Cr.  App.)  1079. 
{  2.  Covrt*  of  ceneral  oriclnal  Jvriadle- 
tlon. 

•In  an  action  against  a  carrier  under  Rev. 
St.  1899,  i  1140,  attorney's  fee  recoverable  by 
nlnintilT  held  not  open  to  consideration  as  a 
Dart  of  the  demand  in  order  to  bring  the  cause 


within  the  jurisdiction  of  the  circuit  court  under 
section  1674.— Knight  t.  Quincy,  O.  &  K.  a  R. 
Co.  (Mo.  App.)  716. 

In  an  action  against  a  carrier  for  refusal  to 
transport  an  animal  offered  by  plaintiff  for 
shipment  an  amendment  of  the  petition  in  order 
to  bring  the  action  within  the  jurisdiction  of 
the  circuit  court  held  properly  allowed  and  suffi- 
cient to  confer  jurisdiction  (Rev.  St  1899.  H 
1082,  1140).—  Knight  v.  Quincy,  O.  &  K.  C.  B. 
Co.  (Mo.  App.)  716. 

•The  district  court  held  withont  jurisdictios 
of  a  garnishment  proceeding  in  which  $7.75 
was  attached. — Meek  v.  Houston  Ice  &  Brewing 
Co.    (Tex.   Civ.  App.)    937. 

I  3.    Courts  of  probate  JnrlsdlotioB. 

•The  probate  court  held  withont  jurisdietioD 
to  allow  a  claim  against  a  decedent's  estate 
where  the  allowance  required  the  exercise  of 
equity  jurisdiction  to  set  aside  a  contract  made 
between  claimant  and  decedent.— Ivie  y.  Ewing 
(Mo.  App.)  481. 

{  4.    Courts  of  appellate  Jnrlsdlettoa. 

Under  Civ.  Code  Prac.  tit.  8,  c  5,  |  298;  tit 
16,  S§  700,  721,  724-731;  tit  18,  and  Ky.  St 
1003,  f  950,  an  appeal  does  not  lie  directly  to 
the  Court  of  Appeals  from  an  order  of  the 
quarterly  court  appointing  a  receiver. — Brown 
▼.  Crump  &  Field  (Ky.)  1112. 

Proceeding  for  injunction  to  restrain  the  sale 
of  land  under  execution  against  another  than 
plaintiff  held  not  a  case  involving  land  title 
within  Const  1875,  art  6,  §  12,  defining  juris- 
diction of  the  Supreme  Court— Payne  v.  Daviess 
County  Sav.  Ass'n  (Mo.  Sap.)  1016. 

If,  on  appeal  from  proceedings  to  open  a 
highway,  the  contest  concerns  the  right  to  take 
private  property,  the  title  to  real  estate  is  so 
far  involved  that  the  jurisdiction  of  the  ap- 
peal is  in  the  Supreme  Court.^State  ex  rei. 
Galbraitb  ▼.  McCutchan  (Mo.  App.)  251. 

Where  a  prosecution  for  peddling  without  a 
license  involved  a  consideration  of  the  revenue 
laws  of  the  state  and  the  Interstate  commerce 
clause  of  the  federal  Constitution,  jurisdictiOD 
of  an  appeal  therein  held  in  the  Snpreme  Court 
— State  V.  Looney  (Mo.  App.)  31 B. 

i  S.    Oonenrrent   and   oonHletins   ivrls- 
diotlon,  and  eoatity. 

•Civ.  Code  Prac.  i  285,  providing  that  an 
injunction  to  stay  proceedings  on  a  judgment 
shall  not  be  granted  in  any  court  other  than 
that  in  which  the  judgment  was  rendered,  held 
not  to  apply  where  the  one  seeking  the  injunc- 
tion was  not  a  party  to  the  judgment — Robin- 
son V.  Carlton  (Ky.)  549. 

COVENANTS. 

In   insurance   policies,   see    "Insurance,"   f  7. 

I    1.    Constrnotion  and  operation. 

Grantee  held  entitled  to  mnintnin  an  action 
for  breach  of  a  covenant  of  seisin  because  of 
his  grantor's  lack  of  title  to  «  nortion  of  the 
land  conveyed.— Foster  v.  Byrd  (Mo.  App.)  224. 

I   2.    Ferf  ormanee  or  breaeh. 

An  action  held  one  not  on  the  general  cov- 
enant of  warranty,  requiring  eviction  before  ac- 
tion, but  one  on  a  special  covenant  to  re- 
fund, on  the  basis  of  the  price  of  $5,000  for 
((24  acres,  if  the  vendees  make  a  survey  and 
find  a  shortage.— Holt  v.  Mynhier'g  Adm'x  (Ky.) 
477. 

{   3.  Actions  for  bx«acli. 

An  action  held  one  on  covenant  and  so  gov- 
erned, not  by  the  5  years  statute  of  limitations, 
but  by  the  15  years  statute.— Holt  t.  Mynhier's 
Adm'x  (Ky.)  477. 
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CREDIBILITY. 

■Of  witness,  see  "Witnesses,"  t  3. 

CREDITORS. 

"See  "Assignments  for  Benefit  of  Creditors" ; 
"Banltruptcy"  ;    "Fraudulent  Conveyances." 

Of  devisees  or  legatees,  see  "Wills,"  i  4. 

Subrogation  to  rigtits  of  creditor,  see  "Subroga- 
tion/' 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  S  3. 

CRIMINAL  UW. 

Bail,  see  "Bail,"  i  1. 

Extradition  of  persons  accused,  see  "Extradi- 
tion." 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Olfentet  ty  particular  cla*»e$  of  per$OH$. 
■See  "Corporations,"  i  3. 
Pliysician  for  sale  of  morphine,  see  "Poisons." 

Particular  olfentet. 

See  "Burglary" ;  "Disorderly  Conduct" ;  "Em- 
bezzlement''^: "Forgery";  "Gaming,"  I  2; 
"Homicide";  "Larceny";  "Nuisance,"  |  1; 
"Perjury" ;  "Rape" ;  "Receiving  Stolen  Goods" ; 
"Robbery";   "Seduction,"  |  1. 

Brealcing  or  destroying  fence,  see  "Fences." 

Carrying  weapons,  see  "Weapons." 

Cruelty  to  animals,  see  "Animals." 

Obstruction  of  streets,  see  "Municipal  Corpora- 
tions," %  12. 

Sale  of  morphine,  see  "Poisons." 

Violations  of  liquor  laws,  see  "Intoxicating 
Liquors,"   H   4.    5. 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  S  11. 

{   1.    Nature  mud  elements  of  erlme  *Bd 
defenses  in  general. 

•Where  the  owner  of  mules,  to  detect  a  thief, 
employed  a  detective  to  encourage  the  tliief's 
'design,  and  the  act  was  consummated,  it  was 
theft,  provided  such  owner  or  his  agent  did  not 
induce  the  original  intent.— Growder  v.  State 
(Tex.  Cr.  App.)  934. 

{   2.    Venne. 

•Where  deceased  was  shot  and  fatally  wound- 
'Cd  in  one  county  and  died  in  another,  accused 
was  properly  charged  with  the  Icilling  in  the 
latter  county. — Britton  v.  Commonwealth  (Ky.) 
55«. 

•The  court  in  its  discretion  held  entitled  to 
grant  a  change  of  venue  after  the  denial  of  the 
application  where  events  occurring  subsequent 
to  the  denial  justify  the  granting  of  the  motion, 
notwithstanding  Ky.  St.  1903,  {  1118.— Fletcher 
V.  Commonwealth   (Ky.)   855. 

That  the  court  in  which  an  indictment  was 
pending  refused  to  transfer  it  to  another  coun- 
ty, to  which  it  was  afterwards  transferred,  on 
the  ground  that  prejudice  existed  there,  is  not 
proof  that  the  court  of  the  latter  county  erred 
In  refusing  at  a  later  term  to  transfer  it  to 
a  third  county.— Moore  t.  State  (Tex.  Cr.  App.) 
321. 


xne  proceaure  provwea  Dy  uoae  (jrim.  Jfroc 
art.  475  held  not  to  apply  to  the  retransf erring 
of  a  cause  venue  in  wnicb  has  been  erroneously 
changed. — Moore  v.  State  (Tex.  Cr.  App.)  321. 

The  court  which  changed  the  venue  of  a 
cause  held  to  acquire  jurisdiction  on  retransfer 
to  it  of  the  cause.— Moore  v.  State  (Tex.  Cr. 
App.)  321. 

i  3.     Former  Jeopardy. 

•A  plea  of  former  conviction  which  was  set 
aside  on  defendant's  motion,  a  nol.  pros,  being 
then  entered,  held  not  gooid. — Floyd  v.  State 
(Ark.)  125. 

•A  plea  on  a  prosecution  for  robbery  of  a 
former  conviction  of  petit  larceny  founded  on 
the  same  facts  held  good.— Fldyd  y.  State  (Ark.) 
125. 

•Under  Cr.  Code  Prac  i  178,  the  dismissal 
of  an  indictment  on  demurrer  is  no  bar  to  a 
further  prosecution,  unless  dismissed  for  an  ob- 
jection to  form  or  substance  taken  at  the  trial, 
or  for  variance,  or  because  the  indictment  con- 
tains matter  which  is  a  legal  defense  or  a  bar 
to  the  indictment.— Commonwealth  v.  Bray 
(Ky.)   522. 

•Under  Const.,  $  13,  and  Or.  Code  Prac.  I  178, 
an  acquittal  held  a  bar  to  a  subsequent  prose- 
cution.—Drake  v.  Commonwealth  (Ky.)  580. 

The  granting  of  a  motion  on  behalf  of  ac- 
cused to  discharge  the  jury  and  continue  the 
case,  because  of  his  physical  inability  to  pro- 
ceed, does  not  operate  as  an  acquittal. — Sacra 
V.  CTommonwealth  (Ky.)  858. 

•A  prosecution  for  unlawfully  carrying  a 
pistol  held  not  barred  by  a  former  acquittal  of 
a  charge  of  assault  with  Intent  to  murder.-^ 
'Woodroe  v.  State  (Tex.  Cr.  App.)  30. 

i  4.  PrellmlnazT  eomplalnt,  aAdavlt, 
xrarrant,  examination,  oommit- 
ment,  and  ■nnunary  trlaL 

•Under  Const,  art  5,  S  12,  where  a  criminal 
charge  is  prosecuted  before  a  justice  based  on 
H  complaint  it  must  commence  with  the  words 
"in  the  name  and  b.v  the  authority  of  the  state 
of  Texas"  (Code  Civ.  Proc.  1895,  arts.  250, 
257,  and  438).— Ex  parte  Jackson  (Tex.  Cr. 
App.)  924. 

i  S.  Arraicnment  and  pleas,  and  nolle 
prosequi  or  dlsoontlnnanoe. 

•An  order  as  to  the  arraignment  of  accused, 
held  in  conformity  with  Cr.  Code  Prac.  g  155. 
relating  to  arraignment,  as  defined  by  section 
154.— Bischoff  v.  Commonwealth  (Ky.)  538. 

•A  plea  of  former  jeopardy  in  the  same  tri- 
bunal may  \ye  relied  on  without  presenting  any 
formal  plea. — Riggs  v.  State  (Tex.  Cr.  App.)  25. 

•An  arraignment  during  the  progress  of  the 
trial  and  while  the  jury  was  being  impaneled 
held  sufficient- Mays  v.  State  (Tex.  Cr.  App.) 

S  6.     Bvldenoe. 

•On  a  prosecution  for  housebreaking,  certain 
evidence  held  competent  as  bearing  on  the  ques- 
tion of  motive. — Commonwealth  v.  Everson  (Ky.) 
400. 

•The  exception  to  the  rule  that  on  a  trial  for 
crime  evidence  of  another  crime  is  inadmissible 
covers  the  cases  where  the  commission  of  other 
offenses  shows  the  intent  or  guilty  knowledge 
of  accused,  or  where  the  two  crimes  are  so  in- 
terwoven that  one  cannot  be  proved  without 
till'   production   of   the   facts  constituting   the 


•Point  annotated.    See  syllabus. 
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evidence  of  the  other.— Raymond  y.  Common- 
wealth (Ey.)  516. 

*On  a  trial  (or  burning  a  bam,  evidence  Uiat 
a  dwelling  house  waa  burned  a  month  before 
held  inadmlasible  because  collateral.— Raymond 
V.  Commonwealth  (Ky.)  615. 

Where,  on  a  trial  for  homicide,  the  evidence 
showed  a  conspiracy  between  several  persons  to 
conmiit  the  crime,  evidence  that  articles  fonnd 
near  the  dead  body  were  the  property  of  one 
of  such  persons  wa.s  admissible. — Bull  v.  Com- 
monwealth (Ky.)  817. 

On  a  trial  for  homicide,  certain  evidence  held 
competent  as  corroborative  evidence. — Bull  t. 
Commonwealth  (Ky.)  817, 

Where,  on  a  trial  for  homicide,  the  proof 
showed  a  consi>iracy  between  several  persons  to 
commit  it,  evidence  that  one  of  the  several  men 
in  a  wagon  driving  towards  the  place  where 
the  body  of  decedent  was  found  was  one  of  such 
persons  was  admisaible. — Ball  v.  Commonwealth 
(Ky.)  817. 

In  a  prosecution  for  rape,  books  and  papers 
found  on  the  ground  after  the  commission  of  the 
offense  were  admisaible  as  res  gestc.— Fletcher 
V.  Commonwealth  (Ky.)  855. 

'In  a  prosecution  for  rape,  books  and  papers 
found  at  the  scene  of  the  crime  and  admitted  by 
defendant  to  belong  to  him,  were  properly  ad- 
mitted against  him.— Lyon  t.  Commonwealth 
(Ky.)  857. 

'Statements  made  by  other  parties  to  the 
crime  in  defendant's  presence  and  at  a  time  and 
under  circumstances  naturally  calling  for  a  re- 
sponse from  him,  held  admissible  against  him.— 
Lyon  V.  Commonwealth  (Ky.)  857. 

'Conversation  between  defendant  and  another 
which  occnrred  immediately  after  killing  should 
have  been  admitted. — Pratt  v.  State  (Tex.  Cr. 
App.)  & 

♦Evidence  that  other  parties  than  defendant 
were  placed  in  such  relation  to  prosecutor 
that  they  might  have  been  the  guilty  parties 
lifld  admissible.— Chancey  v.  State  (Tex.  Cr. 
.\pp.)  12. 

It  was  proper  not  to  permit  the  sheriff  to 
testify  that  he  received  information  that  would 
have  caused  him  to  arrest  one  other  than  prose- 
cutor.—Chancey  V.  State  (Tex.  Or.  .\pp.)  12. 

*0n  a  prosecution  for  robbery,  it  was  proper 
to  sustain  an  objection  to  a  queiition  to  a  wit- 
ness as  to  what  he  told  the  officers  as)  to  how 
much  money  defendant  ought  to  have.— Chancey 
V.  State  (Tex.  Cr.  App.)  12. 

•In  a  prosecution  for  burglary  certain  evi- 
dence of  another  offense  held  not  admissible. — 
.Toi-dan  v.  State  (Tex.  Cr.  App.)  35. 

Evidence  lield  not  insufficient  for  indentifica- 
tion  of  defendant  us  the  person  guilty  of  the 
robbery.— Walker  v.  State  (Tex.  Cr.  App.)  35. 

In  prosecution  for  thoft  of  a  steer  which  had 
lieen  killed  by  defendant,  testimony  of  defend- 
ant's father-in-law  ns  to  finding  of  its  ears  with 
his  mark  on  them  lirld  not  objectionable  as  self- 
serving  act  of  (li-f<'ndnnt.— llazlett  v.  State 
(Tex.  Cr.  App.)  3ti. 

In  a  prosecution  for  fence  cutting,  evidence 
that  the  day  after  the  ofTeuse  whs  committed 
accused's  codefendant,  aftor  being  arrested,  at- 
tempted to  throw  away  »  pair  of  wir<>  nippers, 
held  admissible  against  aocuse<l. — Henderson  v. 
State  (Tex.  Cr.  App.)  37. 

•On  a  prosecution  for  burglary  held  error  to 
admit  evidence  that  defendant,  when  arrested 
and  before  he  was  warned,  was  disoovered  trying 
to  get  rid  of  a  pin  and  wntoli.  the   fruit  of 


former   crimes.— Johnson    v.    Stats    (Tex.  Or. 
App.)  45. 

•Evidence  of  an  exclamation  of  deceased  t 
few  minutes  after  he  was  shot,  and  while  be 
was  in  great  agony,  held  admissible,  the  idea  of 
a  concocted  story  being  precluded. — Moore  t. 
State  (Tex.  Cr.  App.)  321. 

Permitting  a  question  to  be  asked  in  a  homi- 
cide case  held  not  error  as  allowing  the  state 
to  prove  the  good  character  of  deceased.— 
Moore  v.  State  (Tex.  Cr.  App.)  321. 

•Under  Code  Cr.  Proc.  1805,  art.  700,  a  con- 
fession of  accused  charged  with  homidde  for 
the  purpose  of  robbery  is  admissible  thoagh 
procured  by  improper  means  where  from  ut 
statement  the  property  taken  from  decedent  wag 
found.— Jones  v.   State   (Tex.  Or.  App.)  930. 

I  7.     Time  of  trial  and  ooatinwuBos. 

•An  application  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  prop- 
erly denied  for  failure  to  show  diligence.— Har- 
per V.  State  (Ark.)  1003. 

•The  refusal  to  grant  a  continuance  on  the 
ground  of  the  absence  of  a  witness  who  would 
impeach  a  state's  witness  held  not  error  where 
no  proper  foundation  for  impeachment  wu 
laid.— Harper  v.    State    (Ark.)    1003. 

•An  application  for  a  continuance  in  a  homi- 
cide case  on  the  ground  of  the  absence  of  a 
witness  who  would  testify  to  threata  made  by 
decedent  held  properly  denied  for  failing  to 
show  that  the  threata  had  been  communicated 
to  accused.- Harper  v.  State  (Ark.)  1003. 

•It  is  not  error  to  refuse  a  continuance  on  the 
ground  of  the  alisence  of  a  witness  whose  testi- 
mony is  merely  cumulative. — Harper  v.  State 
(Ark.)    100:i. 

Where  pending  trial  accused  was  attacked 
by  a  mob  and  so  shot  as  to  be  physically  unable 
to  properly  present  his  defense,  the  denial  of  his 
application  for  a  continuance  was  ground  for  a 
new  trial. — Sacra  v.  Commonwealth  (Ky.)  85-S. 

•The  showing  of  diligence  on  an  application 
for  a  second  continuance  for  an  absent  witne;^} 
held  insufficient.— Moore  v.  State  CTex.  Cr. 
App.)  321. 

•Mere  statement  that  continuance  was  de- 
sired to  exjimine  into  case  and  ascertain  what 
testimony  could  be  procured  held  not  sufficient 
showing  of  ground  therefor. — Moore  r.  State 
(Tex.  Cr.  App.)  327. 

I  8.  Trial^-Gourse  *nd  eondnct  of  trial 
in  ^aeral. 

*A  remark  of  the  trial  court  held  reversible 
error  as  reflecting  on  the  testimony  of  accused.— 
Chancey  v.  State  (Tex.  Cr.  App.)  12. 

f  9.     —   Reception  of  evldeitee. 

•An  nttorney,  is  not  subject  to  the  rule  re- 
qiiirinK  tlie  separation  of  witnesses  dnrins 
the  trial.— Bischoff  v.  Commonwealth  (Ky.)  5,38. 

i  10.  — —  Objections  to  erldeaee,  ato- 
tiona  to  strike  ovt,  and  exeep- 
tlona. 

•An  accused  seeking  to  avail  himself  of  an; 
error  in  the  admission  of  evidence  held  required 
to  show  that  he  objected  and  excepted  to  the 
ruling  admitting  the  evidence  at  the  time  it  was 
offered.— Day  v.  Commonwealth  (Ky.)  510. 

)11.  —  ArgameBts  and  eoadnet  of 
eonnaeL 

On  a  trial  for  homicide,  an  argument  of  tbr; 
proscfuting  attorney  held  not  ground  for  re- 
versal.—Harper  V.  State  (Ark.)  1003. 

•In  a  prosecution  for  violation  of  the  local 
option  law,  instructions  of  the  court  held  to 
have  cured  any  error  resulting  from  improper 
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while  objectionable,  held  not  reversible  error. — 
Mays  y.  Sute  (Tex.  Cr.  App.)  329. 

•On  a  trial  for  homicide,  langnase  of  the 
county  attorney  held  not  error  as  alluding  to 
accused's  failure  to  testify.— Jones  v.  State 
(Tex.  Cr.  App.)   930. 

I  12.  ——  PvoTljiee    of    oovrt    Mkd    iurj 
la  c«B*'ol* 

*On  a  prosecution  for  larceny  an  instruction 
held  not  erroneous  as  assuming  facts  in  issue. — 
Castevens  7.  State  (Ark.)  160. 

In  a  prosecution  for  theft  of  a  steer,  charge 
held  erroneous  as  assnmption  of  fact  by  the 
court.— Hazlett  v.  State  (Tex.  Cr.  App.)  36. 

A  charge  held  not  on  the  weight  of  evidence. 
— Chancey  v.  State  (Tex.  Cr.  App.)  12;  Navarro 
▼.  State  (Tex.  Cr.  App.)  932. 

§  13.   ^-  Necessity,  requisites,  and  svf- 
floienoy  of  lastmotions. 

*An  instruction  in  the  language  of  Kirby's 
Dig.  §§  1560,  1561,  1563,  as  to  aiding  and 
abetting  another  in  the  commission  of  a  felony 
held  not  erroneous.— Bnmett  v.  State  (Ark.) 
1007. 

*An  instruction  in  a  criminal  case  Aeld  more 
favorable  to  accused  than  it  should  have  been. 
— Dtiy  V.  Commonwealth  (Ky.)  508. 

An  instruction  on  a  trial  for  violating  the 
local  option  law  with  respect  to  the  punish- 
ment hield  favorable  to  accused. — Day  v.  C!om- 
monwealth  (Ky.)  508. 

An  instruction  in  a  criminal  case  held  not  er- 
roneous because  of  the  use  of  a  certain  word. 
— Day  V.  Commonwealth  (Ky.)  510. 

Under  Ky.  St  1903,  8  1377,  an  instruction 
authorizing  the  jury  on  finding  accused  guilty 
to  impose  the  hard-labor  sentence,  held  errone- 
ous as  interfering  with  the  discretion  conferred 
on  the  jury.— Day  v.  Commonwealth  (Ky.)  510. 

On  a  trial  for  homicide,  an  instruction  au- 
thorizing a  conviction  held  not  open  to  a  certain 
objection  in  view  of  another  instruction. — Bull 
V.  C'ommonwealth  (Ky.)  817. 

In  a  criminal  prosecution  in  which  the  court 
submitted  only  one  count  of  the  indictment,  ap 
instruction  relative  to  the  duties  of  the  jury  if 
unable  to  ascertain  of  which  of  the  crimes 
charjted  defendant  was  guilty  held  properly  re- 
fused.— Manovitch  v.  State  (Tex.  Cr.  App.)  1. 

♦Whenever  necessary  to  charge  in  regard  to 
effect  of  impeaching  testimony,  held  that  jury 
should  be  told  that  evidence  must  be  used  for 
purpose  of  affecting  credibility  of  witnesses 
whose  evidence  is  sought  to  be  impeached. — 
Pratt  V.  State  (Tex.  Cr.  App.)  8. 

An  instruction  on  circumstantial  evidence  held 
not  objectionable  for  failure  to  require  that  it 
exclude  every  reasonable  hypothesis  consistent 
with  defendant's  innocence. — Henderson  v.  State 
(Tex.  Cr.  App.)  37. 

Where  a  jury  were  charged  on  circumstantial 
evidence,  it  was  immaterial  that  the  court  failed 
to  state  that  the  case  was  one  in  which  circum- 
stantial evidence  was  relied  on  for  a  conviction. 
—Henderson  v.  State  (Tex.  Cr.  App.)  37. 

♦Charge  on  circumstantial  evidence  held  not 
required,  under  evidence. — Moore  v.  State  (Tex. 
C!r.  App.)  327. 

*In  a  prosecution  for  fence  breaking,  an 
instruction  held  objectionable  as  based  on  facta 


accused  is  not  error,  where  the  instructions 
given  covered  the  case.— Richardson  v.  State 
(Ark.)  752. 

*It  is  not  error  to  refuse  instructions  em- 
bodied in  those  given.— Burnett  y.  State  (Ark.) 
1007. 

*It  is  not  error  to  refuse  an  instruction  suffi- 
ciently covered  by  the  instructions  given.— Al- 
len V.   State    (Tex.   Cr.  App.)    927. 

§  15.  -^  Objeetioas  to  inatraotlons  or 
refusal   tbereof,   and   exeeptions. 

♦Where  the  court,  in  an  instruction,  uses  the 
language  of  a  statute,  which  is  reasonably  clear, 
accused,  if  not  satisfied,  must  point  out  any 
defect  by  a  specific  objection.— Bnmett  v.  State 
(Ark.)  1007. 

i  16.  -^  Onstody,  oondnet,  and  delib- 
eratioBS   of  Jury. 

♦Discussion  of  accused's  reputation  and  the 
pendency  of  other  cases  against  him  by  the  jury 
after  their  retirement  held  such  misconduct  as 
vitiated  their  verdict  of  conviction. — ^Kegans  v. 
State  (Tex.  &.  App.)  16. 

♦A  verdict  in  a  criminal  prosecution  held  in- 
valid as  based  on  a  lottery.— Brookman  v. 
State  (Tex.  Cr.  App.)  928. 

117.  Verdict. 

♦The  insertion  of  the  word  "confinement"  by 
the  court  in  a  verdict,  assessing  punishment,  held 
not  to  vitiate  the  verdict.— McMaban  v.  Stote 
(Tex.  Cr.  App.)  17. 

1 18.  ——  Waiver  aad  eorreetioa  of  Ir- 

rectUaritles   and   errors. 

The  error  in  the  admission  of  evidence  in  a 
criminal  case  held  not  cured  by  the  instructions. 
—Raymond  v.  Commonwealth  (Ky.)  515. 

1 19.  Motions  for  new  trial  and  in  ar- 

rest. 

Remarks  of  jurors  during  a  view  of  the  scene 
of  the  homicide  held  not  prejudicial  or  ground 
for  a  new  trial.— Daughtry  v.  State  (Ark.)  748. 

♦Refusal  to  grant  a  continuance  is  not  ground 
for  a  new  trial  unless  the  court  abused  its  dis- 
cretion.—Harper  V.  State  (Ark.)  1<X&. 

♦Newly  discovered  evidence  which  is  merely 
cumulative  is  no  ground  for  a  now  trial.— Hamil- 
ton V.   Commonwealth   (Ky.)   RS3. 

♦Comments  by  jurors  on  failure  of  defendant 
to  testify  held  ground  for  new  trial.- WooUey 
V.  State  (Tex.  Cr.  App.)  27. 

( 20.  Jndcmeat,  sentence,  and  final 
commitment. 

Recitals  in  a  judgment  held  not  to  show  It  was 
entered  on  Sunday. — Moore  v.  State  (Tex.  Cr. 
App.)  321. 

{21.  Appeal  and  error,  and  certiorari 
—  Form  of  remedy,  Jnrlsdietlon, 
and  right   of  revieir. 

♦Where  the  punishment  assessed  was  within 
the  statutory  limits  for  the  offense  charged,  the 
excesaiveness  thereof  could  not  be  reviewed  on 
certiorari.— Phillips  v.  State  (Ark.)  742. 

♦Certiorari  cannot  be  used  as  a  substitute 
for  appeal  except  where  the  right  of  appeal  has 
been  unavoidably  lost  through  no  fault  of  peti- 
tioner.—Phillips  v.  State  (Ark.)  742. 

Under  the  express  provisions  of  Cr.  C!ode 
Prac.  S  281,  the  overruling  of  a  motion  to  quash 
an  indictment  is  not  reviewable  on  appeal.— 
Fletcher  v.  (Commonwealth  (Ky.)  856. 


♦Point  annotated.    See  syllabna. 
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4  88.  ^^  Preaantatioii  and  resarratiom 
1b  lover  oonrt  of  grovMdu  of 
revlev. 

*In  the  absence  of  a  request  for  written  in- 
structions and  an  exception  to  the  giving  of 
an  oral  form  of  verdict  of  acquittal,  alleged  er^ 
ror  in  that  regard  Af  Id  not  reviewable  on  appeal. 
—Richardson  v.  State  (Ark.)  752. 

•Misconduct  of  assistant  counsel  for  proaecu- 
tion  held  not  to  be  considered  on  appeal  in  the 
absence  of  rulings  by  trial  court  on  objections 
thereto.— Stinson  t.  Commonwealth  (Ky.)  463. 

'Rulings  as  to  comments  of  commonwealth's 
attorney  not  set  up  on  motion  for  new  trial 
Jidil  not  to  be  considered  on  appeal. — Stinson  v. 
Commonwealth  (Ky.)  403. 

An  objection  to  the  jury  held  not  open  to 
consideration  where  no  objection  was  made 
helow.— Day  v.  Commonwealth    (Ky.)  608. 

•Where  no  exception  was  taken  to  the  state- 
ments of  the  prosecuting  attorney  in  the  pres- 
ence of  the  jury,  the  making  of  the  statements 
was  no  ground  for  reversal.— Day  v.  Ommon- 
•wealth  (Ky.)  508. 

•Under  Cr.  Code  Prac.  (  281,  an  accused  held 
not  entitled  to  complain  on  appeal  that  jurors 
liad  heard  similar  cases  against  him  tried. — 
Day  V.  Commonwealth  (Ky.)  510. 

•Where.'  on  a  trial  for  homicide,  accused  did 
•not  except  to  the  failure  of  the  clerk  to  state 
to  the  jury  accused's  plea,  as  required  by  Or. 
Code  Prac.  |  219,  the  court,  on  appeal,  could 
fiot  reverse  a  conviction  therefor.- Bischoff  v. 
Commonwealth  (Ky.)  538. 

An  affidavit  showing  prejudice  of  jurors 
against  accused  only  filed  with  the  motion  for 
a  new  trial  was  too  late  to  avail  accused  on  ap- 
peal from  the  conviction. — Hamilton  t.  Com- 
monwealth (Ky.)  833. 

•Where  accused  neither  objected  to  the  argu- 
ment of  the  prosecuting  attorney  nor  asked  the 
court  to  exclude  it,  the  error  in  permitting  the 
Argument  was  not  reviewable  on  appeal. — Sweat 
V.  (Commonwealth  (Ky.)  843. 

The  failure  of  the  court  to  give  a  certain 
charge  held  not  ground  for  reversal  where  ac- 
cused in  his  motion  for  a  new  trial  did  not  com- 
plain of  the  failure  to  instruct  on  the  law  of 
the  case. — Sweat  v.  Commonwealth  (Ky.)  843. 

•Questions  relating  to  arguments  of  counsel 
held  not  reviewable  in  absence  of  objections 
la  trial  court — Mcintosh  t.  Ommouwealth 
<Ky.)  917. 

•Before  accused  could  complain  of  being  com- 
pelled to  proceed  in  the  absence  of  certain 
jurors  who  had  been  summoned,  he  must  have 
asked  for  a  Doatponement. — Mays  v.  State  (Tex. 
Cr.  App.)  3&. 

i  88.  —  Record  mad  prooeediaisa  mot 
la  record. 

•An  objection  that  the  punishment  imposed 
was  excessive  could  not  be  reviewed  on  appeal 
in  the  absence  of  a  bill  of  exceptions  preserving 
•And  authenticating  the  evidence.— Phillips  v. 
State   (Ark.)   742. 

An  affidavit  of  counsel  for  accused,  filed  on 
the  motion  for  a  new  trial,  held  insufficient 
to  supply  an  omission  in  the  record. — Bischoff 
V.  Commonwealth  (Ky.)  538. 

The  objection  to  the  admission  of  evidence 
lield  not  reviewable  on  appeal,  in  the  absence 
of  a  showing  that  the  objection  was  passed  on 
or  that  the  court's  failure  to  do  so  was  ex- 
cepted to.— Bischoff  V.  Commonwealth  (Ky.) 
638. 

•Correctness  of  court's  ruling  on  motion  to 
'discharge  panel  held  not  to  be  reviewed  where 


bill  of  exceptions  faihi  to  state  that  It  contains 
all  the  evidence. — Ransom  v.  State  (Tenu.) 
953. 

An  entry  of  an  order  on  the  docket  granting 
time  after  the  term  to  file  a  statement  of  facts 
in  a  criminal  case  is  sufficient  without  its  being 
carried  forward  into  the  minutes. — Aodenwn 
V.  State  (Tex.  Cr.  App.)  31. 

A  showing  of  diligence  held  Insufficient  to  aave 
a  statement  of  facts  in  a  criminal  case  not  filod 
within  the  time  allowed.— Anderson  r.  State 
(Tex.  Cr.  App.)  34. 

Without  a  statement  of  fact,  the  denial  of 
accused's  application  for  a  continuance  and  ob- 
jections to  the  court's  charge  cannot  be  reviewed. 
—Anderson  v.  State  (Tex.  Cr.  App.)  34. 

A  bill  of  exceptions  is  insufficient  to  reise  a 
question  as  to  the  admission  of  evidence  where 
it  contains  no  statement  of  any  ground  of  ei- 
ception.— Hirsch  v.  State  (Tex.  Cr.  App.)  40. 

•To  anthorise  review  on  appeal  of  the  ac- 
tion of  the  court  in  changing  the  venue  held  that 
a  bill  of  exceptions  must  be  reserved  in  the 
county  from  which  the  venue  was  clianged.— 
Moore  t.  State  (Tex.  Cr.  App.)  321. 

•Overruling  of  motion  for  continuance  can- 
not be  considered  in  absence  of  bill  of  eicep- 
tions.- Moore  v.  State  (Tex.  O.  App.)  327. 

A  bill  of  exceptions  to  the  overruling  of  ac- 
cused's challenge  to  a  juror  held  insufficient  for 
failure  to  show  that  accused  exhausted  his 
peremptory  challenges  or  how  another  juror 
whom  he  •was  compelled  to  accept  was  objection- 
able.—Maya  T.  State  (Tex.  Cr.  App.)  329. 

•Sufficiency  of  evidence  and  the  giving  of 
special  charge  held  not  reviewable,  in  ab- 
sence of  bill  of  exceptions,  statement  of  fans, 
or  assignments  of  error. — Cochran  v.  State 
(Tex.  Cr.  App.)  924. 

•A  statement  of  facts  held  not  entitled  to 
consideration  because  filed  too  late.— Walker  t. 
State  (Tex.  Cr.  App.)  927. 

*A  bill  of  exceptions  and  a  statement  of  facts 
in  a  criminal  case  presented  too  late  held  not 
entitled  to  consideration  on  appeal. — Garrett  t. 
State  (Tex.  Cr.  App.)  928. 

•The  error  in  admitting  the  confession  of 
accused  on  the  ground  that  the  same  was  ex- 
torted by  unfair  means  will  not  be  reviewed 
unless  presented  by  a  bill  of  exceptions. — Jones 
V.  State    (Tex.  Cr.  App.)   930. 

*A' statement  of  facta  though  filed  after  the 
20  days  allowed,  will  be  considered  on  appeal, 
when  duly  presented  for  approval. — McKenzie 
v.  State  (Tex.  Cr.  App.)  932. 

•Where  the  record  on  appeal  is  without  a 
statement  of  facts  or  bill  of  exceptions,  ques- 
tions presented  in  the  motion  for  a  new  trial 
as  to  the  sufficiency  of  the  evidence,  will  not 
be  revised.— Crawford  ▼.  State  CTex.  Cr.  App." 
108,1. 

S  24.   —  Bevlexr. 

•An  error  in  admission  of  hearsay  evidence 
held  harmless  under  Kirby's  Dig.  H  2229,  2t»5. 
— Castevens  v.  State  (Ark.)  150. 

•Where  the  giving  of  an  oral  instraction  re- 
quested by  accused  was  harmless,  it  was  not 
ground  for  reversal  though  a  request  was  made 
for  written  instructions. — Richardson  v.  State 
(Ark.)  752. 

The  refusal  of  the  court  to  compel  the  prose- 
cuting attorney  to  elect  on  which  count  m  an 
indictment  he  would  proceed  held  not  error.— 
Harper   v.    State    (Ark.)    1003. 

•An  error  on  a  trial  for  homicide  in  sub- 
mitting a  lower  degree  of  homicide  than  war- 


•Foist  aaaotatod.    See  •yllabiia. 
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xue  cuun,  on  appeal  la  uoi  auLuuriztru  lu  in- 
verse a  judgment  In  a  criminal  case  where  there 
is  any  evidence  to  sustain  it- — Illinois  Cent.  R. 
Oo.  V.  Commonwealth  (Ky.)  467. 

*In  the  absence  of  a  showing  that  jurors  had 
formed  an  opinion  as  to  the  merits  of  the  case, 
the  presumption  is  that  they  were  properly 
-qualified  before  being  accepted.— Day  t.  Com- 
mon wealth  (Ky.)  510. 

One  on   trial  for  crime  cannot  complain  of 
lan   instruction  more  favorable  to  him  than  it 
.-should     have     been.— Day     v.     Commonwealth 
<Ky.)  510. 

A  verdict  on  conflicting  evidence  on  the  issue 
•of  the  insanity  of  accused  held  conclusive  on 
-api>ea]. — Bischoff  v.  Commonwealth  (Ky.)  538. 

*The  erroneous  admission  of  evidence  snbse- 
■fluently  excluded  by  the  court  as  incompetent, 
.Held    not    prejudicial.— Bischoff    v.    Common- 
wealth (Ky.)  538. 

In  a  prosecution  for  murder  the  admission 
of  evidence  that  accused  had  previously  killed 
A  man  in  another  state  held  prejudicial  within 
•Orim.  Oode  Prac.  {  340,  though  it  was  expressly 
limited  to  its  effect  on  accused's  credibility  as 
A  witness. — Britton  v.  Commonwealth  (Ky.)  556. 

•Where  there  is  any  evidence  to  sustain  a  con- 
-viction  it  will  not  be  disturbed  on  apijeal  on 
the  ground  that  it  was  contrary  to  the  evidence. 
— Hamilton  v.  Commonwealth  (Ky.)  833. 

*The  denial  of  a  change  of  venue  in  a  criminal 
case  will  not  be  reversed  on  appeal,  unless  it 
appears  that  the  trial  judge  abused  his  discre- 
tion.—  Fletcher  v.  Commonwealth  (Ky.)  855; 
Lyon  V.  Same  (Ky.)  857. 

•The  Supreme  Court  will  not  reverse  con- 
viction where  there  is  any  evidence  to  prove 
the  defendant's  guilt. — Mcintosh  v.  Common- 
wealth  (Ky.)   917. 

Refusal  to  require  the  state  to  elect  which 
«ount  of  an  indictment  it  will  proceed  upon 
cannot  be  complained  of  where  the  court  makes 
the  election  by  submitting  only  one  count  to  the 
Jury.-^Manovitch  v.  State  (Ter.  Cr.  App.)  1. 

•Certain  leading  questions  held  not  cause  for 
reversal.— Manovitch  v.  State  (Tex.  Cr.  App.)  1. 

Where  in  a  prosecution  for  violating  the  local 
option  law  it  was  clear  that  the  sale  was  made, 
the  failure  to  properly  define  the  term  "sale" 
in  the  charge  was  not  reversible  error.- Stephens 
V.  State  (Tex.  Cr.  App.)  7. 

♦On  a  trial  for  homicide  accused  held  not 
entitled  to  complain  of  an  instruction  submitting 
the  issue  of  manslaughter. — ^Finson  v.  State 
<Tex.  Or.  App.)  23. 

On  a  prosecution  for  the  violation  of  the 
local  option  law  certain  testimony  held  not  prej- 
udicial to  defendant. — Riggs  v.  State  (Tex.  Cr. 
App.)  25. 

♦The  admission  of  certain  evidence,  if  errone- 
ous, held  harmless  in  view  of  the  count  of  the 
indictment  under  which  conviction  was  had. — 
Deisher  v.  State  (Tex.  Cr.  App.)  28. 

The  exclusion  of  certain  examination  of  Jurors 
Iteld  not  erroneous. — Woodroe  v.  State  (Tex. 
Cr.  App.)  30. 

Any  error  in  the  admission  of  evidence  as  to 
a.  conceded  fact  held  harmless. — Woodroe  v. 
State  (Tex.  Cr.  App.)  30. 

Where  accused  was  indicted  in  two  counts,  one 
for  catting  prosecutor's  fence  and  one  for  cut- 
ting a  part  of  prosecutor's  fence,  he  was  not 


^.aji  inuicuuenc  lor  tin  assauic  oi  aeceusea  Qn 
defendant  held  admissible  in  a  homicide  case  to 
show  motive. — ^Moore  y.  State  (Tex.  Cr.  App.) 
321. 

♦Allowing  a  question  held  not  prejudicial 
where  it  was  answered  in  the  negative. — Moore 
V.  State  (Tex.  Cr.  App.)  321. 

That  enough  facts  were  developed  to  sustain 
ruling  of  court  that  witness  was  of  sufficient 
intelligence  to  understand  oblijiation  of  oath 
held  presumed. — Moore  v.  State  (Tex.  Cr.  App.) 
827. 

I S5.  —  Betermlaatlom     and      disposl- 
tlon  of  oans*. 

•Where  a  verdict  in  a  criminal  prosecution 
is  in  proper  form,  and  the  circuit  court  has 
rendered  an  erroneous  judgment,  the  Supreme 
Court  on  appeal  by  defendant  will  render  the 
proper  judgment.— Cowan  v.  State  (Tenn.)  973. 

CROPS. 

Renting  on  shares,  see  "Landlord  and  Tenant," 
«5. 

Right  of  tenant  to  mortgage,  see  "Chattel  Mort- 
gages." 

CROSS-ASSIGNMENT  OF  ERROR. 

See  "Appeal  and  Error,"  t  7. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  2. 

CROSSINGS. 

Accidents  at  crossings,  see  "Railroads,"  S  ^ 

CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  |  1. 

CUMULATIVE  EVIDENCE. 

Ground  for  new  trial,  see  "New  Trial,"  S  2. 


See  "Dower." 


CURTESY. 


CUSTODY. 


Of  child,  see  "Guardian  and  Ward,"  {  1. 
Of  jury,  see   "Criminal  Law,"  f  16;  "Trial," 
I  12. 

CUSTOMS  AND  USAGES. 

•Under  Kirby's  Dig.  §  527,  custom  of  com- 
press company  of  treating  receipts  for  cotton 
as  made  to  bearer  held  not  to  justify  delivery 
of  cotton  to  holder  of  receipta  issued  in  the 
name  of  another  person  than  the  one  named  in 
the  receipts  issued  for  the  cotton  in  question. — 
Citizens'  Bank  of  Little'  Rock  v.  Arkansas  Com- 
press &  Warehouse  Co.   (Ark.)   997. 

•Custom  of  compress  company  held  not  to 
justify  it  in  delivering  cotton  to  holder  of  re- 
ceipts who  did  not  own  them,  even  in  the  ab- 
sence of  statute. — Citizens'  Bank  of  Little  Rock 
V.  Arkansas  Compress  &  Warehouse  Co.  (Ark.) 
997. 


♦Point  annotated.    See  syllabus. 
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DAMAGES. 

Compeniatloii   (or   property   taken    for   pnbUc 

use,  see  "Bminent  Domain,"  I  2. 
Harmlera   error   in   computation,   of   damages. 

Bee  "Appeal  and  E!rror,"  f  15. 
Ofojectiong  to  rulings  relating  to,  (or  purpose 

o(  review,  see  "Appeal  and  Elrror,"  f  2. 

Damaget  for  particular  iniurie*. 
See  "Assault  and  Battery,"  (  1. 
Breach    of    contract    for    sale    o{    goods,    see 

"Sales,"  ii  7,  8. 
Breach  of  contract  for  sale  of  land,  see  "Vendor 

and  Purchaser,"  {  6. 
Delay   in   transportation   of  goods,   see   "Car- 

rler^"  |  2. 
Delay    in    transportation    o(    liye   stock,    see 

"Carrieit"  I  sT 
B]jection  at  paxsenger,  see  "Carriers,"  t  9- 
Injuries   caused    by   public   improTements,   see 

^Municipal  Corporations,"  I  8. 
Loss  of  or  injury  to  live  stock,  see  "Quxiers," 

18. 
Personal  iojnriea,  see  "Master  and  Servant," 

i  12. 

i    1.    Qwmmdm  and  saltjeeta  mt  eoapen- 
saioiT   dantacaa. 

*A  servant  of  a  railroad  held  not  entitled  to  re- 
cover for  pain  and  suffering  caused  by  delay  in 
furnishing  him  transportation  to  the  master's 
hospiuL— St  Louis  B.  W.  Ry.  Co.  v.  Reagan 
(Ark.)  168.  ^^ 

Damages  for  breach  of  contract  to  furnish 
lumber  to  dress  to  the  capacity  of  the  mill 
heU  not  limitable  to  what  it  would  be  had 
defendants  furnished  a  certain  kind  only,  in 
which  case  some  of  the  machines  would  not  be 
used.— Bcekman  Lumber  Co.  v.  Kittrell  (Ark.) 
i)«8. 

*Loss  of  profits  held  recoverable  for  breach 
of  contract.— Beekman  Lumber  Co.  v.  Kittrell 
(Ark.)  988. 

'Under  the  facts  held  defendants  coold  not 
complain  that  plaintiff  had  done  nothing  to 
lessen  the  injury  from  their  breach  of  con- 
tract.—Beekman  Lumber  Oo.  v.  Kittrell  (Ark.) 
08& 

*In  an  action  for  injuries  to  plaintiff  bv  a 
defect  in  a  city  sidewalk,  evidence  that  she  had 
suffered  falling  of  the  womb  since  the  accident, 
held  admissible.- Hinea  v.  Kansas  City  (Mo. 
App.)  672. 

*The  doctrine  as  to  the  effect  of  securing  other 
remunerative  employment  held  not  applicable  to 
a  breach  of  a  contract  for  specified  work  at  a 
fixed  price.— Jefferson  &  N.  W.  Ry.  Co.  v. 
Dreeson  (Tex.  Civ.  App.)  68. 

*In  action  against  carrier,  plaintiff  held 
entitled  to  rec-over  for  her  mental  suffering 
caused  l^  wrongful  treatment  of  her  daughter. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  (3oopwood  (Tex. 
Civ.  App.)  102. 

{  S.    EseaiplarT  dMnacas. 

'Gross  negligence  alone  held  not  to  justify 
the  infliction  of  punitive  dnmiiges.— Harris  Lum- 
ber  Co.  v.  Morris  (Ark.)  1067. 

i   3.    Meaanxe  e(  damases. 

*In  an  action  for  personal  injuries,  an  in- 
struction that  plaintiff,  if  entitled  to  recover, 
should  be  allowed  compensation  for  pain  and 
liuffering,  mental  and  physical,  and  any  further 
sum  as  would  compensate  her  for  the  loss  of  ber 
foot,  etc.  held  error.— Lexington  Ry.  (Jo.  v.  Her- 
ring (Ky.)  55& 

i    4.    Inadequate  and  exoesslTe  damaEsa. 

•A  verdict  in  a  personal  injury  action  held 
not  excessive.— Louisville  &  A.  B.  Co.  v.  Davis 
(Ky.)  633. 


*Ia  aa  action  against  a  railroad  for  faijiirin 
to  a  passenger  a  verdict  for  $2,250  Add  not 
excessive. — Louisville  &  K.  R.  CJo.  v.  Vineent 
(Ky.)  898. 

*In  action  for  injuries  to  a  passenger,  award 
of  $5,100  damages  held  not  excessive. — ^Loai<- 
viUe  St.  Ry.   Co.   v.   Brownfield   (Ky.)  912. 

*In  an  action  for  wrongfully  ejecting  plaintilf 
from  defendant's  train,  a  verdict  of  $400  aa 
compensatory  damages  and  $150  as  pnnitire 
damages  held  not  excenrive  or  indicative  of  paf- 
sion  or  prejudice. — Williams  v.  St.  Loois,  H. 
&  S.  E.  R.  Co.  (Mo.  App.)  307. 

*In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  a  verdict  for  $1,500  held  not  exces- 
sive.—(lOodloe  T.  Metropolitan  St.  Ry.  Go.  (Ma 
App.)  482. 

*In  an  action  for  injuries  to  plaintiff,  a 
verdict  In  his  favor  for  ?.5.000  ik«Id  not  ao 
excessive  as  to  indicate  passion  and  prejudice. 
—Commercial  Telephone  Co.  t.  Davis  (Tex. 
CSv.  App.)  939. 

I  5.  Pleadinc,  evldoaea,  and  aasiissMeat, 
Bividence  held  suffident  to  go  to  the  jury  on 
the  question  of  whether  injury  to  a  minor  diild 
would  diminish  Ills  earning  cMacibr  after  readi- 
Ing  bis  majority. — Western  Goal  ft  Mining  Co. 
V.   H(maker   (Ark.)    3til. 

*Bvidence  in  action  by  a  parent  tor  loss  from 
injury  to  his  diild,  aa  to  loss  of  time  by  tiie 
parent,  held  proper. — Western  CV>al  ft  Mining 
Co.  V.  Honaker  (Ark.)  361. 

In  an  action  for  injuries  to  a  passenger,  meas- 
ure of  damages  determined. — South  Govingtoii 
ft  G  St.  Ry.  CO.  V.  Core  (Ky.)  562. 

In  an  action  by  a  railroad  employe  for  per- 
sonal injuries  conflicting  evidence  aa  to  the  ex- 
tent thereof  held  sufficient  to  support  a  verdict 
of  $2,500.— Kentucky  ft  I.  Bridge  ft  B.  Co.  v. 
Nuttall  (Ky.)  1131. 

In  an  action  by  a  married  woman  for  in- 
juries, an  instruction  that  plaintiff  was  entitled 
to  damages  for  physical  inconvenience  was  not 
erroneous  as  authorising  an  allowance  tor  time 
lost  from  household  duties.— Gostello  ▼.  St. 
Louis  Transit  Co.  (Mo.  App.)  42-5. 

In  an  action  for  injuries  an  instruction  au- 
thorising damages  for  physical  inconvenience 
held  proper.— Costello  v.  St.  Louis  Transit  Co. 
(Mo.  App.)  426. 

A  petition  held  to  sufficiently  present  the  is- 
sue of  plaintiff's  total  disabili^  to  earn  mone; 
in  the  future  as  a  result  of  his  injury. — Goodloe 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  482. 

An  instruction  held  not  erroneous  as  allowiix; 
double  damages.— International  ft  O.  N.  R.  C!o. 
V.  Wray  (Tex.  Civ.  App.)  74. 

*In  a  suit  for  personal  injuries  plaintiff  held 
not  entitled  to  recover  for  debts  owing  by  bini 
for  medicines  and  medical  attention.— Texas 
Short  Line  Ry.  Co.  v.  Patton  (Tex.  Civ.  App.| 
774. 

DEATH. 

Caused  by  defective  condition  of  demised  prem- 
ises, see  "Landlord  and  Tenant"  i  2. 

Presumption  as  to  manner  of  death,  see  "Evi- 
dence,^* {  2. 

{    1.    Actions  for  eanalnc  deatlu 

A  railroad  held  liable  under  the  statute  for 
death  caused  by  the  neglit^nce  of  its  servants, 
though  the  servant  intentionally  does  the  act 
which  is  the  proximate  cause  of  death. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  t.  Cnrrie  (Tex.  Sup) 
1073. 
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DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy" ;  "Fraudulent    Conveyances." 

DECEDENTS. 

X^states,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Admin istra torn." 

'Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  t  1. 

DECEIT. 

See  "Fraud." 

DECLARATION. 

In  pleadinc,  see  "Pleading,"  I  2. 

DECLARATIONS. 

As  evidence   In   civil   actions,   see   "Evidence," 

8  6. 
As    evidence     in     criminal     prosecutions,     see 

"Criminal   Law."   |   0. 
Dying  declarations.  s<?e  "Homicide,"  |  8. 

DEDICATION. 

{    1.  K»t««e  sad  reqvlsliea 

*Tbe  platting  of  land  iind  the  selling  of  lot» 
according  to  the  recorded  plat  field  a  dedication 
and  acceptance  of  the  streets  shown  thereon. 
—City  of  Tyler  v.  Boyette  (Tex.  Civ.  App.) 
OS.'S. 

DEEDS. 

Acknowledgment  of  pxeoution.  see  "Acknowl- 
edgment. 

Admissions  by  grantor,  see  "Evidence,"  S  5. 

As  color  of  title,  see  "Advorse  Possession." 

Cancellation,  see  "Cnncollation  of  Instm- 
ments." 

Covenants  in  deeds,  see  "Covenants." 

description  of  boundaries  in  general,  see 
"Boundaries,"  {  1. 

Kstoppel  by  deed,  see  "Estoppel,"  {  1. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  8  9- 

Iteformation,  see  "Reformation  of  Instru- 
ments." 

Deed*  hy  or  to  particular  clastet  of  per*on*. 
See  "Infants,"  8  1;  "Insane  Persons,"  8  2. 

Tteei*  of  particular  xpeeiet  of,   or  eitate*  or 

intere$t  in,  property. 
See  "Homestead,"  8  2. 

Particular  clatteii  of  deed*. 
Of  trust,  see  "Mortgages." 

t    1.     Requisites  and  validity. 

*A  deed  held  properly  set  aside  for  the  fraud 
of  the  grantee  in  inducing  its  execution. — May 
V.  May  (Ky.)  840. 

A  deed  to  certain  land  held  not  to  indicate 
fin  intention  to  convey  all  of  the  land  conveyed 
to  the  grantor  by  a  former  deed.— Schaffer  v. 
TIeidenheimer  (Tex.  Civ.  App.)  61. 

•A  person  may  execute  a  deed  by  requesting 
another  to  sign  his  name  thereto,  or,  when  an- 


{    Z.    Conatrnctios  and  operation. 

*A  deed  construed,  and  fteM  that,  on  the  death 
of  the  life  tenant,  the  remainder  vested  in  the 
remaindermen.— May  v.  May  (Ky.)  840. 

*A  deed  held  not  a  testamentary  disposition, 
but  a  present  grant  with  reservation  of  life  es- 
tate in  the  grantor.— Elcklar's  Adm'r  v.  Robinson 
(Ky.)  845. 

*Deed  construed  and  held  to  give  the  gran- 
tees a  life  estate  under  Ky.  St.  f  2345,  and 
not  an  estate  tall  to  be  converted  by  section 
2342  into  a   fee.— Jones   v.   Oarlin   (Ky.)  885. 

One  purchasing  an  equitable  fee  subject  to  be 
devested  by  the  death  of  the  grantor  prior  to 
that  of  the  life  tenant  takes  subject  to  such 
contingency.— Clay    v.   Chenault   (Ky.)    1125. 

Where  defendant  covonanted  to  convey  an 
indefeasible  seisin  of  an  entire  quarter  section, 
a  recital  in  the  description  that  the  contract 
contained  160  acres  more  or  less  held  not  a 
covenant  to  convey  that  quantity  of  land,  or  an 
agreement  between  the  parties  restricting  tbt- 
grant  to  such  quantity  of  land. — Foster  v.  Byrd 
(Mo.    App.)   224. 

In  an  action  for  breach  of  a  covenant  nt 
seisin  and  warranty,  evidence  held  to  sustain 
a  finding  against  defendant's  contention  of  a 
mutual  mistake  in  the  deed. — Foster  v.  Byrd 
(Mo.  App.)  224. 

8   3.    PleadlmB  and  oTidenoe. 

In  a  suit  by  the  heirs  of  a  decedent  to  set 
aside  a  deed  executed  by  her,  on  the  ground 
of  lack  of  mental  capacity,  evidence'  held  to 
sustain  a  finding  that  decedent  was  of  sound 
mind.— Spicer  v.  Bolbrook  (Ky.j  571. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  8  2. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
8  3. 

DELAY. 

In  transmission  of  telegram,  see  "Telegraphs 
and  Telephones,"  8  2. 

In  transportation  or  delivery  of  goods  by  car- 
rier,  see  "Carriers,"  8   2. 

In  transportation  or  delivery  of  live  stock  by 
carrier,  see  "Carriers,"  8  3. 

Laches,   see   "Equity,"    8    2. 

DELEGATION   OF  POWER. 

To  control  sale  of  intoxicating  liquors,  see  "In- 
toxicating Liquors."  8  !• 

DELIVERY. 

Of  goods  sold,  see  "Sales."  8  4. 

Of  goods  to  carrier,  see  "Carriers,"  8  2. 

DEMURRER. 

In  pleading,  see  "Pleading,"  8  5. 
To  evidep'*,   see  "Trial,"  J)  4. 
To  indictment,   see  "Indictment  and  Informa- 
tion," 8  3. 


*  Point  annotated.    See  cyllabiu. 
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DENIALS. 

In  pleading,  see  "Pleading,"  i  8. 

DEPOSITIONS. 

See  "Affidavits";  "Witnesses," 

*A  general  objection  to  a  deposition  held  not 
sufficient  to  charge  the  court  with  error  in  over- 
ruling it,  though  there  was  hearsay  in  an  an- 
swer.— Jarvis  v.  Andrews  (Ark.)  1064. 

•The  refusal  of  the  trial  judge  to  order  the 
filing  of  the  deposition  of  a  party  given  in  bis 
own  behalf  held  not  error.— Little  &  Hays  Inv. 
Co.  V.  Pigg  (Ky.)  455. 

•Where  the  depositions  of  witnesses  were 
taken  under  a  single  commission  each  signing 
nt  the  conclusion  or  his  answers,  and  the  notary 
affixing  a  separate  certificate,  a  motion  to  quash 
was  properly  overruled.— St.  Louis  Southwest- 
ern Ky.  Co.  of  Texas  ▼.  Kennedy  (Tex.  Civ. 
App.)  653. 

Where  the  style  of  a  case  appeared  in  the 
body  of  a  commission  to  take  a  deposition,  that 
it  was  not  indorsed  with  the  number  and  style 
of  the  case  and  marked  issued  by  the  officer, 
was  not  cause  for  quashing  the  deposition. — 
St.  Louis  Sonthwestem  By.  Co.  of  Texas  t. 
Kennedy  (Tex.  Civ.  App.)  653. 

•That  depositions  were  not  in  fact  taken  on 
the  day  specified  in  the  notice,  Xeld  no  ground 
for  quashing  the  same.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  r.  Williama  (Tex.  Civ.  App.) 
1067. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" ;  "Executors  and  Administra- 
tors";  "Homestead,"  i  S;  "Wills." 

Inheritance  by,  from,  or  through  bastards,  see 
"Bastards,"  |  1. 

limitation  of  action  by  heirs  to  recover  home- 
stead, see  "IJmitatioD  of  Actions,"  i  1. 

i    1.    Persona  entitled  and  their  respee- 
tive  sharos. 

Kirby's  Dig.  i  2709,  fixing  dower  in  person- 
alty at  one-half  in  certain  cases,  held  not  ap- 
plicable where  decedent  leaves  a  grandson. — 
Britton  v.  Oldham   (Ark.)  1066. 

i   2.    XUflita  and  llBbllltlea  of  heirs  and 
dlstrlbnteea. 

•Children  cannot  be  heard  to  say  that  a  gift 
from  their  deceased  father  to  his  wife  was  in 
fraud  of  their  rights,  where  the  property  was 
his  absolutely.— Doty  v.  Dickey  (Ky.)  544. 

•The  circumstances  under  which  the  heirs  of 
a  decedent  may  maintain  an  action  to  re- 
cover a  share  of  his  personal  estate  determined. 
—Nelson  v.  Nelson  (Ky.)  794. 

•In  an  action  by  the  heirs  of  a  decedent 
to  recover  a  share  of  decedent's  personal  estate 
after  refusal  of  the  personal  representative  to 
sue.  Arid,  that  he  must  be  made  a  party  de- 
fendant.— Nelson  v.  Nelson  (Ky.)  794. 

•Where  a  deed 
tion  of  her  husband^ 

part  of  the  purchase  money,  it  is  presumably  an 
advancement  or  gift  to  the  wife. — Nelson  v. 
Nelson  (Ky.)  794. 

An  action  by  an  heir  of  a  remainderman  to 
establish  her  interest  as  heir,  etc.,  prior  to  the 
death  of  the  life  tenant  and  before  the  falling 
in  of  the  outstanding  freehold,  was  premature. 
—Buckler  v.  Robinson  (Ky.)  1110. 

A  father  in  making  gifts  among  his  children 
held  not  guilty  of  fraud  for  failing  to  credit  a 


child   indebted   to   him    with  a   payment. — Me^ 
Gregor  v.  Overton's  Bx'rs  (Ky.)  1114. 

•A  gift  of  money  by  intestate  to  her  son  ex- 
ceeding his  distributive  share  in  her  estate  heW 
an  advancement. — Morrison  t.  Morrison  (Tex. 
Civ.  App.)   100. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 

Of  property  conveyed,  see  "Boundaries."  |  1 ; 

"Deeds,"  if  1,  2. 
Of  property  mortgaged,  see  "Mortgages,"  g  2.1 

DESERTION. 

Oronnd  for  divorce,  see  "Divorce,"  t  1. 

DETINUL 

See  "Replevin." 

DEVISES. 

See  "Wills." 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  |  4. 

DISABILITIES. 

Particular  cla««e*  of  pertont. 
See  "Insane  Persons,"  S  1. 
Married  women,  see  "Husband  and  Wife," 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

{  1. 

From  liability  as  surety,  see  "Principal   and 

Surety,"  I  1. 
Of  indorser  of  note,  see  "Bills  and  Notes,"  S  ^ 
Of  judgment,  see  "Judgment,"  |  10. 

DISCONTINUANCL 

Of  action,  see  "Dismissal  and  Nonsuit,"  |  I, 

DISCRETION  OF  COURT. 

Cross-examination  of  witnesses,  see  "Witness- 
es," {  2. 

Grant  or  refusal  of  new  trial,  see  "New  Trial," 
I  1. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror." {  13. 

Review  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  i  24. 


§3, 


DISMISSAL  AND  NONSUIT. 


"Ap- 


Dismissal  of  appeal  or  writ  of  error,  see 

peal  and  Error,"  S  9. 
Judgment   of   dismissal   as   bar   to   subsequent 
action,  see  "Judgment,"  S  6. 
was  made  to  a  wife  by  direc-  '  Keview  of  rulings  as  dependent  on  finally  of 
ad,  he  voluntarily  having  paid       determination,  see  "Appeal  and  Error,"  §  1. 

8    1.    Voluntary. 

•An  order  striking  an  action  from  the  docket 
held  to  preclude  reinstatement  after  the  expira- 
tion of  the  term.— Wilson's  Adm'r  v.  De  Loadi 
(Ky.)  514. 

•Liability  of  a  city  and  plumbing  contractor, 
for  injuries  snstsined  by  a  defect  in  a  cily 
street,  caused  by  the  contractor,  held  not  joint 
so  as  to  preclude  plaintiff  from  dismissing  as 
to  such  contractor  without  affecting  her  rights 
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DISORDERLY  CONDUCT. 

TJnder  Pen.  Code  1895,  art.  334,  indictment 
alleging  tliat  accused  disulayed  a  gun  near  a 
private  liouse,  witbout  allenng  that  the  gun 
was  a  deadly  weapon,  held  Insufflcient  to  sup- 
port a  conviction. — Jones  t.  State  (Tex.  Cr. 
App.)  29. 

*In  prosecution  for  disturbing  the  peace,  court 
held  required  to  instruct  that  to  convict  jury 
must  believe  that  accused  not  only  cursed  and 
swore  near  a  private  residence,  but  did  so  in 
a  manner  calculated  to  disturb  the  inhabitants. 
—Jones  T.  State  (Tex.  Cr.  App.)  29. 

DISQUALIFICATION. 

Of  Judge,  see  "Judges,"  {  4. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  (  5. 
Of   school   districts,   see   "Schools   and    School 
Districts,"  {  1. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

Of  proceeds  of  property  fraudulently  conveyed, 
see  "Fraudulent  Conveyances,"  {  8. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Bemoval  of  Causes,"  S  L 

DIVORCL 

Harmless  error  in  admission  of  evidence  in 
action  for  divorce,  see  "Appeal  and  E>ror," 

i  17. 

Beview   of   finding   in    action   for  divorce,   see 

"Appeal  and  Eirror,"  S  14. 
Separate  maintenance,  see  "Husband  and  Wife," 

fe. 

{   1.    Oronada. 

'Absence  of  a  husband  for  five  years,  ostensi- 
bly to  find  employment,  without  notice  to  the 
wife  of  other  purpose,  held  not  to  authorize  a 
divorce.— Stevens  v.  Stevens  (Ky.)  811. 

'Evidence  held  to  warrant  a  divorce  on  the 
ground  of  abandonment— Klein  ▼.  Klein  (Ky.) 

848. 

'  In  divorce  by  a  husband  certain  facts  held  not 
to  show  that  he  had  been  willing  that  the 
wife  should  ieave  him.— Klein  t.  Klein  (Ky.) 
848. 

'Abandonment  of  a  girl  wife  by  her  youthful 
husband  held  to  require  a  divorce.— Cain  v. 
Cain   (Ky.)   1113. 

A  party  to  a  suit  for  divorce  held  entitled  to 
a  decree  on  establishing  the  statutory  ground 
relied  on  by  convincing  proof. — ^Wald  v.  Wald 
(Mo.  App.)  302. 

•A  wife  held  entitled  to  a  decree  of  divorce. 
—Wald  v.  Wald  (Mo.  App.)  302. 

I   Z,    Jvrlsdlottom,   psooeedliiss,  amd  re- 
Uef. 

'Notwithstanding  Kirby's  Dig.  g  2678,  in  a 
suit  for  divorce  evidence  as  to  defendant's  adul- 
tery witli  a  co-respondent  after  the  commence- 
ment of  a  suit,  held  admissible. — Spurlock  v. 
Spurlock  (Ark.)  753. 


(   8.    AUmomy.  allowaaoea,  and  dlsposl* 
tloB  M  property. 

*A  judgment  allowing  suit  money  and  ali- 
mony x>^nding  suit  for  divorce  held  a  finar 
judgment  for  purposes  of  appeal.^-Shirey  v. 
Shirey  (Ark.)  164. 

'On  a  divorce  in  favor  of  a  husband,  it  ap- 
pearing that  the  wife  had  conducted  a  hotel 
which  constituted  the  homestead,  held,  that  she 
could  not  be  charged  with  rent— Spurlock  v. 
Spurlock  (Ark.)  753. 

'On  divorce  in  favor  of  a  husband.  Held,  that 
the  wife  was  entitled  to  be  subrogated  to  the- 
rights  of  the  mortgagee  in  a  mortgage  on  the 
homestead  removed  by  the  wife  with  her  own 
earnings  (Kirby's  Dig.  i  S214).— Spurlock  v, 
Spurlock  (Ark.)  753. 

'Kirby's  Dig.  g  2681.  in  reUtion  to  the  dis- 
position of  property  on  the  granting  of  a  divorce 
to  a  husband,  construed,  and  the  property  em- 
braced determined. — Spurlock  ▼.  Spurlock  (Ark.)' 
753. 

Tn  a  suit  by  a  wife  for  maintenance  of  her- 
self and  children,  the  court  had  no  authority 
to  declare  a  conveyance  made  by  the  husband 
for  an  inadequate  consideration,  void,  except 
as  against  the  wife  (Ky.  St.  1903,  {  2120.)— 
Zumbiel  v.  Znmbiei  (Ky.)  542. 

'Under  the  facts  held  that  a  conveyance  by  a 
husband  was  void  under  Ky.  St  1903,  f  2126, 
as  in  fraud  of  his  wife's  rights.- Zumbiel  v. 
Zumbiel  (Ky.)  542. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "fijvidence," 
i  8. 

DOMICILE. 

Of  parties   as   affecting  venue,   see   "Venue,"' 

DONATIONS. 

See  "Gifts." 

Deed  of  donation  as  color  of  title,  see  "Adverse 
Possession,"  {  1. 

DOWER. 

Limitation  of  action   to  recover  possession  of 
dower,  see  "Limitation  of  Actions,"  $  1. 

{    1.    Biclita  and  reaadlea  of  widow. 

A  conveyance  of  land  by  a  widow  carrying 
with  it  an  equitable  transfer  to  the  grantee  of 
her  unassigned  dower  right  does  not  postpone- 
the  heirs'  right  of  entry. — Griffin  v.  Dunn 
(Ark.)  190. 

'A  conveyance  of  land  by  a  widow  carries 
with  it  an  equitable  transfer  to  the  grantee  of 
her  unassigned  dower  right. — Griffin  v.  Dunn 
(Ark.)  190. 

The  right  of  a  widow  to  claim  dower  in  land 
which  has  not  been  assigned  may  be  asserted 
after  her  abandonment  of  the  homestead. — 
Griffin  v.  Dunn  (Ark.)   190. 

A  wife's  absence  from  the  land  of  her  de- 
ceased husband,  does  not  bar  a  suit  to  have 
dower  and  homestead  allotted  to  her  out  of  it. 
— Bartee  v.  Edmunds   (Ky.)   535. 

'In  an  action  by  a  widow  for  allotment  of 
dower  the  petition  held  sufficient,  though  it 
did  not  allege  that  the  decedent  was  "seised  and 
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iKr.i 


ux-^"  at  the  land,— Bsrtee  r.  Kdimmdi 
?K)r.)  535. 

Where,  in  an  action  br  a  widow  for  allot- 
ment  of  dow«r,  nhp  fails  to  file  the  title  papen 
of  tite  decedent  witli  lier  petition,  as  reqnired  b7 
Code  Civ.  Prac.  i  499,  it  is  not  sronnd  for  de- 
murrer.—Bartee  T.  Edmonds  (K7.)  535. 

A  Jodgment  appointina  commissioners  to  al- 
lot dower  under  Civ.  Code  Prac.  i  499,  snbd.  4. 
Aeld  not  insafflcient  for  failing  to  direct  that 
tlier  b«  awom.— Bartee  r.  Edmonda  (JS.J.)  686. 

DRAINS. 

In  cities,  see  '^nnldpal  Corporations,"  i  13. 
limitation  of  action  for  obstruction  of  ditdi. 
see  "Limitation  of  Actions,"  |  1, 


DRUGGISTS. 


flee  "Poisons." 

DUPLICITY. 

In  indictment,  aee  "Indictment  and  Informa- 
tion," f  2. 

DYING  DECLARATIONS. 

8ee  "Homicide,"  i  8. 

EASEMENTS. 

Sea  "Dedlcadon";  "Highways." 

I   1.    Eartomt  of  rlcbt,  «s«,  mmA  olMtv«o> 
ttom. 

Where  a  water  company  obstructed  a  way 
which  it  had  agreed  to  open,  in  consideration 
of  a  conveyance  to  it  of  a  strip  for  a  water 
main,  equity  held  authorized  to  adjust  the 
rights  by  requiring  tiie  company  to  pay  dam- 
ages to  the  grantors.— Bell  t.  Lonisville  Water 
Co.  (Ky.)  672. 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  9. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

I   1.    Pleadiac  and  eTldeaee. 

*The  answer  in  ejectment  denying  In  general 
terms  that  plaintiff  is  the  owner  of,  and  enti- 
tled to  poHnesaion  of,  the  land,  held  sufficient. — 
(look  ▼.  7jiS  Colored  Masonic  Lod^e,  No.  119 
(Ark.)  618:  Same  t.  Slay  (Ark.)  620;  Same  t. 
Hunter,  Id.;    Same  t.  Williams  (Ark.)  622. 

ELECTION. 

Between  causes  of  action,  soe  "Action."  I  2. 
Between  counts  in  iiidictuioiit,  see  "Indictment 
and  Information,"  {  2. 

ELECTIONS. 

Submisaiott  of  (lucstion  of  local  option  to  pop 
nlar  vote,  see    Intoxicating  Liquors,"  {  2. 

{   1.    Orderiac   or  oalUac   electioa,   aatd 
aotloe. 

T'ndor  Ky.  St.  1!)03,  8  LliMia,  subsec.  6,  and 
soction  3(}ft8,  a  city  election  in  a  city  of  the 
fifth  class  held  inTalld.— Rice  ▼.  MounU  (Ky.) 

887. 

Notices  of  a  local  option  election,  posted  for 
the  length  of  time  required  by  the  local  option 


law,  Md  not  ottJectioDable  becaoae  not  posted 
for  the  time  reqnired  by  the  Tend!  Election 
Law,  Gen.  Lawa  28th  Jjtg.  1903,  p.  133,  e, 
lOL— Parka  r.  State  (Tez.  O.  Appc)  32Sl 


Under  Ky.  St.  1908,  i  14S3.  htid  not 
sary  that  the  petition  nominating  an  independ- 
ent candidate  riiall  describe  either  a  party 
title  or  principle.— ErerBole  r.  HoUiday  (Ky.) 
S90. 

*A  petition  nominating  an  independent  candi- 
date for  an  office  ikeld  to  comply  with  Ky.  St 
1908.  i  1453,  requiring  a  petitiOD  to  dmignste 
the  device  by  which  a  candidate  shall  be  desig- 
nated on  the  ballot.— Erersole  t.  Holliday  (Ky.) 
590. 

The  certificate  given  by  tiie  cfaainnan  of  a 
nominating  convention  of  a  district  under  I^wi 
1905,  e^  550,  i  120,Jtetd  coucinaive.— Hays  t. 
Snp.) 


Cobb 


CTe 


1079. 


<  S.    Ballota, 

A  regular  party  nominee  hM  not  entitl«d 
nnder  the  statute  to  complain  of  the  position 
of  an  oppoeiiM  independent  candidate  on  the 
ballot— BversoTe  v.   Holliday    (B^y.)    .590. 

A  candidate  for  a  county  office  fteld  entitled 
to  have  his  name  on  the  ballot  by  petition 
without  complying  with  K^.  St  1903,  i  14»1. 
rplating  to  candidates  nommated  by  ^rty  and 
by  petition.— Everaole  v.  Holliday   (Ky.)  590. 

A  person  held  entitled  to  get  on  a  ticket  as 
a  candidate  for  office  by  petition.— Eversole  v. 
Holliday  (Ky.)  590. 

Under  Ky.  St.  1903,  If  3658,  3639.  1453.  held. 
that  if  a  voting  precinct  only  includes  the 
territory  of  a  municipality  of  the  fifth  class 
the  ballots  may  contain  the  names  of  candi- 
dates for  county  and  municipal  officers,  but  if 
the  precinct  includes  persons  outside  of  the 
municipal  territory  there  mnst  be  separate  bsl- 
lots.— Rice  V.  Mounts  (Ky.)  887. 

i  4.     Ooaat  of  Totea,  retnrma,  and  eaa- 


'Election  officen  keld  to  have  the  right  to 
correct  their  returns,  without  obtaining  consent. 
— McEuen  t.  Gary  (Ky.)  850. 

•A  certificate  of  votes  cast  held  to  have  less 
weight  than  otherwise  on  a  contest  where  the 
election  officers  violated  the  law  by  drinking  in- 
toxicants at  the  election.— McEuen  t.  Gary  (Ky.) 
850. 

i   B.  Oontasts. 

•That  contestant  had  the  custody  of  election 
returns,  as  was  his  duty,  held  to  raise  no  pre- 
sumption tliat  he  tampered  with  the  ballots.— 
McEuen  v.  C^ary  (Ky.)  850. 

A  reference  to  the  statute  regulating  election 
contests,  contained  in  an  excpi>tion  to  amend- 
ments to  an  answer  in  an  election  contest,  could 
only  have  invoked  the  ordinary  rules  for  civil 
cases  made  applicable  by  such  statute. — Lilts- 
comb  V.  Perry  (Tex.  Sup.)  10«S. 

In  an  election  contest,  a  reference  to  a  partie- 
ular  law  in  an  exception  to  amendments  to  an 
answer  held  not  to  preclude  the  contestant  or 
the  court  from  relying  on  other  rules  of  law.— 
Lipscomb  v.  Perry  (Tex.  Sup.)  1069. 

♦The  sustaining  of  exceptions  to  new  matter 
contained  in  an  amended  aiuwer  in  an  election 
contest  held  not  an  abuse  of  the  court's  dis- 
cretion.—Lipscomb  V.  Peny  (Tex.  Sup.)  lOW. 

*The  allowance  of  amendments  introducing 
new  matter,  to  an  answer  in  an  cK-ctiun  con- 
test, held  to  be  in  the  diM;retion  of  the  court. 
-Lipscomb  v.  Perry  (Tex.  Sup.)  1068. 


*  Point  annotatod.    Boa  syllabna. 
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ELEVATORS. 

See  "Negligence,'*  I  1. 

EMBEZZLEMENT. 

'An  Indictment  for  the  embexzlement  held  to 
haTe  properly  alleged  the  ownership  of  the  mon- 
ey.—Manovitch  v.  State  (Tex.  Cr.  App.)  1. 

In  a  prosecution  for  embezzlement  held  not 
error  to  admit  testimony  as  to  the  taking  by 
'  defendant  of  a  snm  of  money  other  than  that 
npon  the  taking  of  which  the  indictment  was 
fowled,  nor  to  refuse  instructions  limiting  the 
eftect  of  the  testimony  as  to  the  taking  of  this 
further  snm. — Manovitch  v.  State  (Tex.  Cr. 
App.)  1. 

In  a  prosecution  for  embezzlement  certain 
testimony  held  admissible. — Manovitch  t.  State 
(Tox.  Cr.  App.)  1. 

*In  a  prosecution  for  embezzlement  certain 
evidence  tending  to  connect  defendant  with  the 
offense  held  admissible. — Manovitch  t.  State 
(Tex.  Or.  App.)  1. 

EMINENT  DOMAIN. 

Public    improTements    by    municipalities,    see 
"Mnnicipal  Corporations,"  i{  6-10. 


I   1.    Hatnre,  axteBt,   aaid  deles»tton  of 

power. 
Act  March  15,  1006,  art.  2,  f  10,  relating 
to  taxation  of  credits  on  assignment,  held  not 
a  taking  of  private  property  without  just  com- 
pensation.—Shrader  T.  Semonin  (Ky.)  904; 
Kentncky  Title  Co.  t.  Same,  Id. 

I  C     Ooaspoasatlom. 

*Snboequent  purchaser  of  land,  some  of  which 
has  been  taken  for  a  railroad  right  of  way  un- 
der the  railroad's  power  of  eminent  domain, 
held  not  entitled  to  recover  damages  therefor 
provided  there  has  been  an  actnal  taking  of 
the  property. — Little  Kock  &  Ft.  S.  Ky.  Co.  v. 
Oreer  (Ark.)  129. 

•Under  Const,  art.  2,  t  22.  Kirby's  Dig.  I 
2899,  the  owner  of  land  taken  for  a  railroad 
right  of  way  is  entitled  to  compensation  for  all 
present  and  prospective  damages  caused  by  the 
construction  of  the  road.— Little  Rock  &  Ft.  S. 
Ky.  Go.  V.  Greer  (Ark.)  120. 

*Where  a  plaintiff  acquired  title  to  the  cen- 
ter of  the  street  on  which  defendant  railroad's 
tracks  were  laid,  plaintiff  was  entitled  to  re- 
cover damages  sustained  by  a  reconstruction  of 
the  track  consisting  of  a  building  of  an  embank- 
ment in  the  street,  etc.— Little  Rock  &  Ft.  8. 
Ry.  Co.  V.  Greer  (Ark.)  129. 

Acts  1905,  p.  696,  dividing  Union  county  into 
two  judicial  districts  held  not  unconstitutional 
on  the  ground  that  section  4  (page  597)  author- 
izes a  taking  of  private  property  for  public 
use  without  compensation. — Pryor  v.  Murphy 
(Ark.)  446. 

*An  owner  held  not  benefited  by  a  proposed 

street  essential  to  niithorize  the  assessment  of 
benefits  in  proccedlnRS  for  the  condemnation  of 
his  land  therefor. — In  re  Twenty-First  St. 
(Mo.  SupO  201 ;  Kansas  City  v.  Hyde,  Id. :  In 
re  Oak  St,    '"'      ~  ~""      " 

Hyde,  Id. 


(Mo.  Sup.)  206;    Kansas  City  v. 


*ln  a  proceeding  to  condemn  a  right  of  way 
through  a  brick-making  plant,  the  jury  held 
properly  permitted  to  allow  the  depreciation  in 
the  value  of  tlie  plant  caused  by  its  being 
s|)ecially  exposed  to  fire  because  of  its  location 
with  reference  to  the  railroad  different  from 
other    property    in    the    same    nelghl>orhood. — 
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8t  Louis,  M.  ft  S.  E.  K.  0>.  v.  Continental 
Brick  Co.  (Mo.  Snp.)  1011. 

*In  proceedings  to  condemn  land  for  a  railroad 
right  of  way,  benefits  accruing  to  defendant  in 
common  with  other  landowners  in  the  vicinity 
of  the  road,  parts  of  whose  lands  were  not  taken, 
and  from  tne  opening  up  of  a  new  country, 
held  not  proper  subjects  for  consideration. — 
St.  Louis,  M.  &  S.  B.  R.  Co.  V.  Continental 
Brick  Co.   (Mo.   Sup.)   1011. 

*In  proceedings  to  condemn  a  railroad  right 
of  way  through  defendant's  brick-making  plant, 
an  instruction  that  defendant,  to  obtain  a 
switch,  would  either  have  to  obtain  the  consent 
of  the  railroad  company  or  convince  the  rail- 
road commissioners  that  it  was  necessary,  and 
bear  the  cost  of  maintaining  it,  held  proper, — 
St.  Louis,  M.  ft  S.  E.  R.  Co.  V.  Continental 
Brick  Co.  (Mo.  Sup.)  1011. 

I   3.    Proeeedlngs  to  take  property  and 
•■■«■■  compensation. 

In  a  proceeding  to  condemn  land  for  a  street, 
a  motion  by  the  owner  of  the  land  sought  to 
be  taken  held  to  sufficiently  raise  the  issue 
whether  the  proceeding  to  condemn  was  for  a 
private  use. — In  re  Twenty-lflrst  St.  (Mo. 
Sup.)  201;  Kansas  City  v.  Hyde,  Id.;  In  re 
Oak  St  (Mo.  Sup.)  206 ;  Kansas  City  r.  Hyde. 
Id. 


In  a  proceeding  to  condemn  land  for  the  ex- 
tension of  a  street  terminating  at  the  boundary 
of  an  owner's  land,  evidence  that  the  land 
sought  to  be  taken  is  for  the  use  of  an  individ- 
ual and  not  for  the  purpose  of  establishing  a 
street  for  public  use  Is  admissible. — In  re 
Twenty-First  St.  (Mo.  Sup.)  201;  Kansas 
CIto  V.  Hyde,  Id.;  In  re  Oak  St.  (Mo.  Sup.) 
200;   Kansas  City  v.  Hyde,  Id. 

Where  the  extending  of  a  street  is  but  a 
part  of  a  general  scheme,  the  scheme  may  be 
shown  by  contemporaneoiu  ordinances  or  by  the 
best  evidence  of  which  the  fact  is  susceptible. — 
In  re  Twenty-First  St  (Mo.  Sup.)  201;  Kan- 
sas City  V.  Hyde,  Id.;  In  re  Oak  St  (Mo. 
Sup.)  206;   Kansas  City  v.  Hyde,  Id. 

Where  the  extending  of  a  street  is  but  a  part 
of  a  genera]  scheme,  the  court  should  know  what 
the  scheme  is  in  order  to  appreciate  the  value 
of  the  particular  extension.— In  re  Twenty- 
First  St  (Mo.  Sup.)  201;  Kansas  City  v. 
Hyde,  Id.;  In  re  Oak  St  (Mo.  Snp.)  206: 
Kansas  City  v.  Hyde,  Id. 

In  a  proceeding  under  an  ordinance  to  condemn 
land  for  the  extension  of  a  street,  evidence  of  a 
contemporaneons  ordinance  for  the  widening  of 
another  street  held  admissible.— In  re  Twenty- 
First  St.  (Mo.  Snp.)  201;  Kansas  Cil;  v. 
Hyde,  Id.;  In  re  Oak  St.  (Mo.  Snp.)  206; 
Kansas  City  v.  Hyde.  Id. 

In  a  proceeding  to  condemn  land  for  a  street, 
the  issue  whether  the  proceeding  was  one  to 
condemn  land  for  a  private  individual  held  re- 
quired to  be  determined  by  the  court. — In  re 
Twenty-First  St  (Mo.  Sup.>  201:  Kansas 
City  7.  Hyde,  Id.;  In  re  Oak  St  (Mo.  Snp.) 
206 ;   Kansas  City  v.  Hyde,  Id. 

In  a  proceeding  under  an  ordinance  to  con- 
demn land  for  the  extension  of  a  street,  the 
court  held  required  to  withhold  final  judgment 
until  a  judgment  is  reached  in  proceedings 
to  condemn  land  for  the  widening  of  another 
street — In  re  Twenty-First  St.  (Mo.  Sup.) 
201 ;  Kansas  City  v.  Hyde,  Id. ;  In  re  Onk  St. 
(Mo.  Sup.)  206 ;   Kansas  City  v.  Hyde.  Id. 

In  a  proceeding  to  condemn  a  railroad 
right  of  way  through  a  brick-making  plant,  evi- 
dence that  tne  railroad  company  had  offered 
to  give  defendant  the  clay  excavated  from  the 
land  in  the  construction  of  the  road  and  that 
*Polat  anaotatod.    Boo  syllabiu. 
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defendant  bad  declined  It  was  properly  excluded^ 
—St  Louis,  M.  &  S.  E.  R.  Co.  ▼.  Continental 
Brick  Co.  (Mo.  Sup.)  1011. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way,  an  instruction  that  the  jury 
could  consider  the  hindrance  of  the  raiiway  if 
liny,  to  the  extension  or  enlargement  of  de- 
fendant's plant  held  proper.— St.  Loola,  M.  & 
S.  E.  R.  Co.  T.  Continental  Brick  Co.  (Mo. 
Sup.)  1011. 

EMPLOYES. 

See  "Master  and  Serrant" 

ENTICEMENT. 

Of  child,  see  "Parent  and  Child." 

ENTRAPMENT. 

See  "Criminal  Law,"  |  1. 

ENTRY,  WRIT  OF. 

S««  "Ejectment" 

EQUITABLE  ASSIGNMENTS. 

See  "Assignments,"  (  1. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  f  2. 

EQUITY. 

Equitable  assignments,  cee  "Assignments,"  (  1. 
Equitable  estoppel,  see  "Estoppel,"  i  2. 
Relief  against  judgment,  see  ^Judgment,"  g  8. 

Particulor  »ulfect$  of  equitable  furUdiction  and 
equitable  remedie*. 

See  "Cancellation  of  Instruments":  "Fraudu- 
lent Conveyances";  "Injunction'';  "Inter- 
pleader" ;  "Partition,"  i  1 ;  "Quieting  Title" ; 
"Reformation  of  Instruments" ;  "Specific  Per- 
formance" ;    "Trusts." 

{    1.  JTuxiadletlon,   prlnoiples,  and  atas- 
Ims. 

'Remaindermen  and  trnstees  representing 
them  held  not  entitled  to  maintain  a  suit  in 
equity,  but  to  be  limited  to  an  action  at  law, 
where  the  life  tenant  conveyed  a  right  of  way 
which  was  built  on. — Crawford  v.  Board  of 
Directors  of  St.  Francis  Levee  Dist.  (Ark.)  143. 

Where  no  motion  to  transfer  an  action  at  law 
brought  in  equity  was  made,  the  right  to  object 
to  the  jurisdistion  of  equity  to  hear  the  cause 
was  waived.— Harris  v.  Umsted  (Ark.)  146. 

i   2.  XdMhos  and  stale  demaada. 

•The   rights   of   grantors   conveying   land   to 
a  water  company  in  consideration  of  an  agree- 
ment made  by  the  company  held  not  barred  by 
" ~"  "       (Ky.) 


Inches.— Bell 
572. 


V.    Louisville   Water   Co. 


i   3.    Parties  and  process. 

In  an  action  to  recover  money  fraudulently 
procured  by  defendant  from  plaintitF,  certain 
parties  held  not  necessary  parties  defendants— 
Heath  T.  Schroer  (Mo.  App.)  313. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 


ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  (  2. 

Of   railroads,    see   "Railroads,"   |   2;    "Street 

Railroads,"  |  1. 
Of   telegraphs  or  telephones,  see  "Telegraph* 

and  Telephones,"  i  1. 
Of  will,  see  "Wills,^'  |  2. 

ESTATES. 

See  "Dower." 

Created  by  deed,  see  "Deeds,"  I  2. 

Created    by   will,   see   "Wills."   f  3. 

Decedents'  estates,  see  "Descent  and  Distriba- 
tion";    "Executors  and  Administrators." 

instates  for  years,  see  "Landlord  and  Tenant" 

Tenant  in  common,  see  "Tenancy  in  Com- 
mon." 

ESTOPPEL 

By  acts  of  agent,  see  "Principal  and  Agent," 
i  3. 

By  judgment,  see  "Judgment."  S§  6,  7. 

Of  married  woman,  see  "Husband  and  Wife." 
«  3. 

To  allege  error  on  appeal,  see  "Appeal  and 
Error,^'  i  10. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," {  8. 

To  contest  will,  see  "WiUs,"  (  2. 

I   1.    B7  d«ed. 

A  remote  grantee  held  not  entitled  to  question 
the  title  of  bis  remote  vendor. — Malone  s  Com- 
mittee V.  Lebns   (Ky.)  S19. 

A  conveyance  among  children  each  holding  a 
one-sixth  interest  subject  to  lie  devested  by  the 
prior  death  of  their  father  held  to  estop  them 
from  claiming  any  interest  in  the  share  of  a 
child  who  died  prior  to  the  fitther.— Clay  v. 
Chenault    (Ky.)    1125. 

i   X.  Eiqnltabl*  •stoppel. 

A  grantee  who  took  back  the  deed  assertpd 
that  ne  had  not  accepted  it,  and  had  the  grant- 
or mnke  a  deed  to  another,  held  estopped  to  as- 
sert he  had  accepted  the  deed. — ^Ames  v.  Ames 
(Ark.)  144. 

In  an  action  to  cancel  a  vendor's  lien  on  plaio- 
tilTs  land,  the  extent  to  which  defendant  might 
assert  an  equitable  creditor's  lien,  determined. — 
McKinley  v.  Wilson  (Tex.  Civ.  App.)  112. 

EVIDENCE. 

See  "Affidavits" ;   "Depositions" ;   "Witnesses." 
Admissibility  of  evidence  under  pleading,  see 

"Pleading,"  (  10. 
Applicability  of  instructions  to  evidence,  see 

*'Trial,"  i  8. 
Newly    discovered    evidence    ground    for   new 

trial,  see  "New  Trial,"  {  2. 
Questions  of  fact  for  jury,  see  "Trial,"  {  4. 
Reception  at  trial,  see  "Criminal  Law,"  §  9; 

"Trial,"  {  2. 

At  to  particulmr  fact*  or  i*»uea. 

See  "Acknowledgment,"  I  1;  "Adverse  Posses- 
sion," I  3;  "Boundaries,"  I  2;  "Damages," 
S  5;  ''Deeds,"  i  3;  "Fraudulent  Convey- 
ances," I  3 ;   ''Marriage" ;   "Partnership,"  {  1. 

Contributory  negligence  of  person  injured,  see 
"Carriers,^'  J  8. 

Creation  of  relation  of  master  and  servant 
see  "Master  and  Servant,"  |  1. 

Defense  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {  5. 

Employment  of  brokers,  see  "Brokers."  (  1. 

Existence  of  agency,  see  "Principal  and  Agent," 
i  1- 
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mgni  lo  uiKe  lana  unaer  power  oi  emineni 
domain,  see  "Eminent  Domain,"  f  8. 

Sale  of  intoxicating  Uquora,  8e«  "Intoxicating 
Llquora,"  g  4. 

Undue  influence  in  piocnring  making  of  will, 
see  "Wills,"  t  1. 

Want  of  probable  cause,  see  "Malicious  Prose- 
cution," I  2. 

Jn  aetiim*  by  or  again$t  particular  ohutet  of 
per$on». 

See  "Carriers,"  M  2,  8,  6,  7;  "Infants."  i  3; 
"Master  and  Serrant,"  t  H;  "Municipal 
Corporations,"  $  13:  "Notaries";  "Partner- 
ship," i  3;  "Railroads,"  H  4-7:  "Street 
Railroads,"  {  2 ;  "Telegraphs  and  Telephones," 
i  2;    "Warehousemen." 

in  particular  civU  actiono  or  proceedingt. 

See  "Divorce,"  %  2;  "Falde  Imprisonment,"  { 
1 :  "Libel  and  Slander,"  g  2 ;  "Malicious  Prose- 
cutions," S  2-  "Money  Received";  "Negli- 
gence," g  4;  "Quieting  Title,"  g  1;  "Reforma- 
tion of  Instruments.'^  g  2 ;  "Replevin,"  g  2 ; 
"Trespass,"  8  1 ;  "Trespass  to  Try  Title,"  g  2. 

For  breach  of  contract  for  transportation  of 
passengers,  see  "Carriers,"  g  5. 

For  breach  of  contract  of  employment,  see 
"Master  and  Servant,"  g  1. 

For  breach  of  contract  of  sale,  see  "Sales,"  {  8. 

For  compensation  of  broker,  see  "Brokers,"  g  8. 

For  delay  in  transmission  of  telegram,  see 
"Telegraphs  and  Telephones,"  g  2. 

Foreclosure,    see    "Mortgages,"    g    8. 

Foreclosure  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  g  5. 

For  enticement  of  child,  see  "Parent  and 
Child." 

For  fires  caused  by  railroad,  see  "Railroads," 
S  7. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  "Railroads,"  g  6. 

For  loss  of  or  injury  to  goods,  see  "Carriers," 

For  loss  of  or  injury  to  live  stock,  see  "Car- 
riers," g  8. 

For  loss  or  destruction  of  goods,  see  "Carriers," 
g  2. 

For  personal  injuries,  see  "Carriers,"  g  7; 
"Explosives";  "Highways,"  g  1;  "Master 
and  Servant,"  g  11 ;  '^Municipal  Corpora- 
tions," g  13:  "Railroads,"  gg  4,  6;  "Street 
Railroads,"  }  2. 

For  separate  maintenance,  see  "Husband  and 
Wife,"  g  6. 

For  services,  see  "Work  and  Labor." 

On  bill  or  note,  see  "Bills  and  Notes,"  g  5. 

On  bond  of  notary,  see  "Notaries." 

On  Insurance  policies,  see  "Insurance,"  gg 
13,  14. 

Probate  proceedings,  see  "Wills,"  g  2. 

To  determine  rights  to  mortgaged  chattels,  see 
"Chattel  Mortgages,"  g  2. 

To  enforce  special  assessments  for  public  im- 
provements, see  "Municipal  Corporations," 
g  10. 

To  establish  boundaries,  see  "Boundaries,"  g  2. 

In  criminal  proteoution*. 

See  "Burglary,"  i  2;  "Criminal  Law,"  I  6: 
"Embezzleraent''^;  "Forgetr" ;  "Homicide," 
g  3;  "Larceny,"  g  2;  "Perjury,"  g  2;  "Rob- 
bery." 

Violation  of  liquor  laws,  see  "Intoxicating 
Uqaors,"  g  6. 

Review  and  procedure  thereon  in  appellate 
court). 
Exceptions  to,  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  g  2. 
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ana  xurror,     )  its. 
Objections  to  for  purpose  of  review,  see  "Appeal 

and  Error,"  g  2. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 

ral  and  Error,"  $g  6,  14;   "Criminal  Law," 
24;   "Homicide.'^  g  5. 

g   1.    Jndielal  iMtle*. 

'State  courts  cannot  take  jndicial  notice  of 
municipal  ordinances  and  regulations.— Town  of 
Canton  v.  Madden  (Mo.  App.)  690. 

*One  desiring  to  avail  himself  of  a  foreign 
statute  held  required  to  introduce  it  in  evidence 
and  incorporate  it  in  the  record. — Smith  v. 
Aultman  (Mo.  App.)  1034. 

g   2.    Presnmptloas. 

Where  death  is  self-inflicted,  it  Is  presumed 
to  have  been  accidental  unless  the  contrary  is 
made  to  appear. — Grand  Lodge  A.  O.  U.  W.  v. 
Banister  (Ark.)  742. 

*Where  a  survey  was  actually  made  and 
the  field  notes  recorded  and  a  patent  subse- 
quently issued  by  the  proper  authorities,  it 
must  be  presumed  that  the  surveyor's  action 
was  regular.— Waterhouse  v.  Corbett  (Tex. 
Civ.  App.)    651. 

g   3.     Belevaacy,   aateiiallty,   and   oom- 
peieney  In  (eneral. 

*A  letter  dictated  by  defendant's  general  man- 
ager in  the  course  of  negotiations  for  a  sale- 
by  it  to  plaintiff,  though  signed  in  a  name- 
other  than  that  of  him  or  defendant,  held  ad- 
missible as  part  of  the  res  gestte  in  an  action- 
for  breach  of  the  contract. — Walnut  Ridge  Mer- 
cantile Co.  V.  Cohn  (Ark.)  413. 

*Where  a  lessee  of  a  railroad  was  bonnif  in- 
dependent of  the  lease  to  keep  a  drain  by  its- 
embankment  open,  the  provisions  of  the  tease- 
as  to  such  duty,  were  immaterial. — Chicago,  R.. 
L  &  P.  Ry.  Co.  V.  McGutchen  (Ark.)  1054. 

*In  an  action  against  a  railroad  company  for 
an  assault  committed  by  its  conductor  on  a 
passenger,  evidence  of  a  conversation  between 
the  conductor  and  the  passenger  held  not  a  parr 
of  the  res  gestae. — Louisville  &  N.  R.  Oo>  v. 
Williamson  (Ky.)  1130. 

*In  an  action  for  the  conversion  of  mules', 
evidence  of  what  was  paid  for  the  mules  II 
months  before  they  were  converted,  was  no 
evidence  of  their  valae  at  the  time  of  the 
conversion. — Grant  v.  Hathaway  (Mo.  App.) 
417. 

In  action  against  carrier,  evidence  that  while 
carrier's  servants  were  carrying  plaintiff's 
daughter  to  baggage  car  a  stranger  told  them 
not  to  put  her  in  the  baggage  car  held  admis* 
sible  as  res  gestoe. — Gulf,  C.  &  S.  F.  Ry.  Co..  v.. 
Coopwood  (Tex.  Civ.  App.)  102. 

•On  an  issue  as  to  a  servant's  contributory 
negligence  in  violating  a  railway  company's 
rule,  evidence  that  he  had  habitually  violated' 
the  company's  rules  and  that  accidisnt  hod' 
resulted  therefrom  held  inadmissible.— Missouri,. 
K.  &  T.  Ry.  Co.  of  Texas  v.  Parrott  (Tex. 
Civ.  App.)   950. 

•That  the  time  to  which  certain,  testimony  of- 
fered related  was  nine  months  prior  to  the 
date  of  the  accident  only  atEected'  the  weight 
of  the  testimony,  and  not  its  competene.v. — 
Missouri.  K.  .&  T.  Ry.  Co.  of  Texas  v.  Par- 
rott (Tex.  Civ.  App.)  960. 

g  4.     Best  and  seoondary  evldeae*i 

•Under  Rev.  St.  c  35,  g  4,  a  copy  of  the  copy 
of  a  record  of  a  cause  flled  in  the  office  of  the 
clerk  of  the  Court  of  Appeals  held  admissible 
in  evidence.— Smith  ▼.  Gowdy  (Ej.)'  666, 
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*▲  (onndatlon  for  the  iDtrodnction  of  second- 
arjr  eridence  held  insaffldent— Hardin  t.  lfi»- 
aouri  Pac.  Br-  Co.  (Ha  App.)  681. 

*8ccoDdaiT  eridence  of  tiie  contenta  of  tho 
writing  h«td  admiMible.— Intemationml  Barre*- 
ter  Co.  T.  Campbell  (Tex.  Clr.  App.)  98. 

'Eridence  bjr  plaintiff's  mother  that  plaintiff 
had  been  offered  a  certain  som  per  week,  waa 
properly  excluded,  where  the  offer  was  made 
by  letter,  the  letter  being  the  best  eridence.— 
St.  Louis  Soathwestem  By.  Oo.  of  Texas  r. 
Kennedy  (Tex.  Clr.  App.)  663. 

i  5.     Admlaaloaa. 

*A  declaration  by  a  grantor  in  a  deed  M<l 
inadmissible.— Foster  r.  Beldler  (Ark.)  175. 

*In  an  acti<m  for  Injuries  to  an  employe, 
KtatementR  by  a  fallow  servant  to  the  employs 
held  admiosiDle  as  acainst  the  fellow  Mrrant; 
but  not  as  against  the  employer.— Cooper's 
Adm'r  V.  Oiicar  Daniels  Co.  (Ky.)  1100. 

Plaintiff's  statement  in  a  suit  to  foreclose  a 
4nortcage  that  a  few  dars  before  it  was  eze- 
cated  he  believed  the  male  jrrantor  was  border- 
ing on  insanity  held  admiisiDle  as  an  admission 
affUnst  Interest,  without  the  facts  on  whldi  it 
waa  baaed.— Stafford  v.  Tarter  (Ky.)  1127. 

*A  qneatlon  aslced  of  defendant's  right  of  way 
agent  as  a  witness  in  condemnation  prooeedinn, 
ciuling  for  a  oonrersatlon  between  him  and  de- 
fendant's president  conceminf  a  switch  keld 
properly  disallowed  as  calling  for  what  was 
said  in  an  effort  to  oompromlse.— St  Louis,  M. 
*  8.  EL  B.  Ca  V.  Continental  Brick  Co.  (Mo. 
Siip.)  1011. 

i  6.  Deolarations. 

'Receipts  executed  bv  one  not  a  partv  to  the 
action  held  not  admissible,  without  eridence  of 
his  death  or  absence  from  the  jurisdiction  of  the 
oourt— Walnut  Bidge  Mercantile  Co.  v.  Cohn 
(Ark.) '418. 

'Entries  of  the  birth  of  a  person  copied  on 
the  fly  leaf  of  a  different  Bible  from  that  in 
which  they  were  originally  entered  held  inad- 
iniRsible.— Bryant  v.  McKlnney  (Ky.)  800. 

*Tho  declaration  of  a  surveyor,  since  deceas- 
ed, in  a  position  to  know  the  fact  which  the  dec- 
iartion  concerns,  is  admissible.— Keystone 
Mills  Co.  V.  Peach  Blver  Lomber  Ck>.  (Tex.  Civ. 
.\pp.)  64. 

The  declaration  of  a  surveyor  since  deceased 
luay  be  expressed  in  field  notes  of  a  Junior  sur> 
vey. — Keystone  Mills  Co.  v.  Peach  River  Lum- 
ber Co.  (Tex.  Civ.  App.)  64. 

JV.  declaration  of  a  surveyor,  since  deceased, 
must,  to  have  effect  as  evidence  of  a  boundary, 
I>0iwe8g  the  elements  of  certainty. — Keystone 
Mills  Co.  V.  Peach  River  Lumber  Co.  (Tex.  Civ. 
App.)  64. 

{   7.    Hearsay. 

Certain  eridence  held  inadmissible  as  hearsay. 
--Allen  V.  Anderson  &  Anderson  (Tex.  Civ. 
App.)  54. 

A  statement  of  a  witness  based  upon  Informa- 
tion received  from  some  source  held  hearsay.— 
International  Harvester  Co.  v.  Campbell  (Tex. 
■Civ.  App.)  93. 

'Evidence  by  plaintiff's  mother  that  plaintiff 
•was  offered  certain  employment  by  telephone 
bi'foro  her  injury,  was  admissible  over  objection 
rhnt  it  was  hearsay,  where  the  witness  was 
onlled  up  by  telephone  by  the  person  making 
the  offer. — St.  Louis  Southwestern  Ry.  Co.  of 
'i'fxas  V.  Kennedy   (Tex.   Civ.  ••Vpo.)  653. 

'A  letter  and  telegram  of  plaintiff's  af;ent  at 
the  point  of  destination  of  certain  cattle  Bhipped, 
hda  incompetent  to  prove  the  market  value  of 
tlie  cnttle  at  the  time  stated  therein.— Missouri, 


K.  ft  T.  By.  Ca  oC  Tsoua  ▼.  WiHiams  CTn. 
Civ.  App.)  1087. 

i  8.     Pssaiaalaif  tMmi— , 

In  an  action  for  commissions  nnder  an  em- 
ployment contract,  a  .statement  of  plajntiirs 
commissions  claimed  to  have  been  mailed  to  his 
employer,  a  ooiporatioii,  or  to  its  offioeis  after 
diasolntion,  held  admissible. — Houston  Ice  k 
Brewing  Go.  t.  Nlcolinl  (Tex.  Civ.  App.)  84. 

•The  gennlneneas  of  a  writing  may  be  proved 
by  Indirect  or  circumstantial  evidence. — Inter- 
national Harvester  Co.  v.  Campbell  (Tex.  Civ. 
App.)  93. 

Certain  facta  held  to  sufficiently  establish  the 
genuineness  of  a  private  writing. — Internation- 
al Harvester  Co.  t.  Campbell  (Tex.  Civ.  App.) 
98. 

An  Instmment  shown  to  be  genuine  is  a 
matter  of  law.— McAllen  v.  Baphael  (Tex.  (Sv. 
App.)  760. 

I  0.    Parol  mr  •xtrlaale  •vUemae  aCset- 
1»B  wrltlacs. 

Certain  parol  evidence  held  not  InadmissiUs 
as  contradicting  a  written  instrument.— Mayo 
V.  Mayo  (Ark.)  165. 

Parol  testimony  Is  admissible  on  the  issue 
whether  or  not  a  legacy  or  devise  was  intended 
to  forgive  a  debt  due  from  the  legatee  or  de- 
visee.—Bromley  V.  Atwood  (Ark.)  356. 

'In  an  action  on  a  note,  certain  evidence  keM 
Inadmissible  as  contradicting  a  written  instru- 
ment.— Tillar  t.  Wilson  (Ark.)  381. 

In  proceeding  by  commonwealth  to  assess  omit 
ted  property,  parol  proof  heid  admissible  to 
show  property  to  which  assessment  lists  refer- 
red.— Commonwealth  v.  American  Tobacco  Co. 
(Ky.)  46a 

'In  the  absence  of  fraud  or  mntual  mistake, 
held  that  it  conid  not  he  shown  by  parol  that 
an  assignment  b^  the  beneficiary  ot  his  inter- 
est In  a  life  policy  to  the  insnted  was  limited 
to  any  particular  ptirposeu— Doty  ▼.  Dickey, 
(Ky.)  544. 

'It  was  not  error  for  the  court  to  refuse  to 
permit  a  witness  who  gave  a  receipt  to  testi- 
fy that  it  was  given  for  a  purpose  other  than 
tnat  stated  therein.— Holoomo-Lobb  Cow  y.  Kauf- 
man (Ky.)  813. 

Declarations  of  a  grantor  as  to  the  property 
conveyed  held  insufficient  to  contradict  a  deed 
— Anxier  v.  Herald  (Ky.)  015. 

'In  an  action  on  a  contract  with  a  city  to 
macadamize  a  street,  parol  evidence  held  ad- 
missible to  show  the  conditions  surrounding  tlie 
parties  when  the  contract  was  made. — Ci^  of 
Versalllea  v.  Brown  (Ky.)  llOa 

'A  receipt  for  goods  delivered  by  a  carrier 
held  open  to  explanation  or  contradiction  by 
parol  or  other  competent  evidence. — Strawn  v. 
Missouri,  K.  ft  T.  Ry.  Co.  (Mo.  App.)  488. 

'In  an  action  against  a  carrier,  certain  testi- 
mony on  the  part  of  plaintiff  held  not  contradic- 
tory of  the  written  contract  of  shipment — ^Tezaa 
ft  P.   Ry.  Co.  V.  Stewart  (Tex.  Civ.  Api>.)  106. 

'As  between  the  original  parties  to  a  transac- 
tion, parol  evidence  that  some  of  the  parties 
were  sureties  held  admissible. — Western  Bank 
&  Trust  Co.  V.  Gibbs  (Tex.   Civ.  App.)   W7. 

'Where  a  railroad  subscription  authorized  lo- 
cation of  depot  at  any  point  within  a  sjiecified 
territory,  parol  eridence  was  inadmissible  in 
the  al>8ence  of  proof  of  mistake  to  establish 
an  agreement  to  locate  it  on  a  specified  lot — 
Williams  v.  Dallas,  C.  ft  S.  W.  Ry.  Co.  (Tex- 
Civ.  App.)  1009. 
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(  10.  Opinion  erldenoe. 

*In  an  action  against  a  street  railroad  for 
inJarieE  to  a  cow,  certain  testimony  as  to  the 
ppeed  of  the  car  held  properly  admitted.— 
I^ittle  Rock  Traction  &  Electric  Co.  v.  Hickn 
(Ark.)  385. 

*An  answer  of  a  witness  to  a  question  calling 
for  statements  made  by  plaintiff,  that  her 
statoraents  would  indicate  that  the  car  from 
which  slie  was  attempting  to  alight  when  in- 
jured had  stopped,  held  objectionable  as  a  Con- 
clusion and  as  not  responsive. — South  Coving- 
ton &  C.  St.  Ry.  Co.  T.  Core  (Ky.)  562. 

*A  nonexpert  is  entitled  to  gire  his  opinion 
as  to  the  mental  condition  of  another  on  the 
issue  of  insanity  only  when  the  witness  details 
the  facts  on  which  such  opinion  is  based.— 
Stalford  v.  Tarter  (Ky.)  1127. 

'Witnesses  experienced  in  the  business  of 
bride  making,  with  general  knowledge  of  the 
value  of  a  plant  similar  to  that  of  defendant, 
held  competent  to  testify  as  to  its  value  and  to 
the  damages  sustained  by  the  condemnation  of  a 
railroad  right  of  way  thfough  the  same.— St 
Louis,  M.  &  S.  B.  R.  Co.  v.  Continental  Brick 
Co.  (Mo.  Sup.)  1011. 

*In  an  action  for  injuries  to  a  servant  by 
bis  foot  being  caught  between  the  floor  of 
an  elevator  and  strips  nailed  on  the  floor 
beams,  evidence  .of  an  expert  that  the  strip.s 
were  unnecessary  and  dangerous,  etc.,  held  not 
objectionable. — Obermeyer  v.  F.  H.  Logeman 
Chair  Mfg.  Co.  (Mo.  App.)  673. 

A  statement  of  a  witness  based  on  information 
deduced  from  the  witness'  knowledge  of  the 
character  of  an  agent's  employment  hfld  in- 
competent— International  Harvester  Co.  v. 
Campbell  (Tex.  Oiv.  App.)  98. 

*A  statement  by  a  witness  held  objectionable 
as  a  conclusion  of  the  witness. — International 
Harvester  Co.  v.  Campbell  (Tex.  Civ.  App.)  93. 

•Testimony  that  certain  horses  compared 
favorably  with  others  held  admissible. — Texas 
&  P.  Ry.  Co.  V.  Stewart  (Tex.  Civ.  App.)  106. 

*A  witness'  answer  to  a  question  held  in- 
admissible as  being  the  opinion  of  the  witness. 
— Dupree  &  McCutchan  v.  Texas  &  P.  Ry. 
Co.  (Tex.  Civ.  App.)  647. 

*In  an  nction  for  death  of  a  person  while 
lying  on  defendant's  railroad  track,  evidence  as 
to  the  distance  within  which  witnesses  had  seen 
trains  similar  to  that  bf  which  decedent  was 
struck  stop  at  the  place  in  question  was  admis- 
sible.—Texas  &  P.  Ry.  Co.  v.  Brannon  (Tex. 
Civ.  App.)  10»5. 

{  1.1.   WeiEbt  and  sniHcienoy. 

Mere  concurrence  in  noint  of  time  of  de- 
ceased's alleged  injury  and  the  fact  that  she 
took  to  her  bed  and  died  shortly  thereafter 
held  insufficient  to  warrant  tlie  iuforence  that 
the  death  was  the  result  of  the  injury. — Dc 
Maet  v.  Fidelity  Storage,  Packing  &  Moving  Co. 
(Mo.  App.)  1045. 

Where  plaintiffs  own  evidence  demonstrates 
that  the  alleeed  fact  on  which  he  predicates  a 
right  of  action  cannot  exist,  the  testimony  of 
one  witness  that  it  did  exist  was  no  substantial 
evidence  thereof. — De  Maet  v.  Fidelity  Storage, 
Packing  &  Moving  Co.  (Mo.  App.)  1045. 


EXAMINATION. 


Wit- 


Of    witnesses    as    to    competency,    see 

nesw'.i."  §  1. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "App 
and  Error,"  8§  2,  6;  "Criminal  Law,"  8 

Taking  exceptions  at  trial,  see  "Criminal  Law," 
{{  10,  15;  "Trial,"  8i  2,  10. 

EXCEPTIONS.  BILL  OF. 

I    1.   Settlement,   ■Ignlng,   and  filing. 

•Under  Civ.  Code  Prac.  i  834,  the  court  has 
no  power  to  extend  the  time  for  the  signing 
of  a  bill  of  exceptions  beyond  fiO  days  from 
final  judgment. — Kehe's  Adm'r  v.  City  of  Louis- 
ville (Ky.)  018. 

•Under  Ky.  St  1908,  t  1019a,  and  article  8, 
where  the  record  was  taken  by  an  official 
court  reporter,  it  was  proper  for  the  court 
to  refuse  to  sign  a  bystander's  bill  of  excep- 
tions which  was  incorrect — Zehe's  Adm'r  v. 
City  of  Louisville  (Ky.)  91& 

EXCESSIVE  DAMAGES. 

See   "Damages,"   $  4. 

EXCHANGE  OF  PROPERTY. 

•For  breach  of  an  express  warranty  against 
incumbrances  in  an  exchange  of  pei'sonal  prop- 
erty, the  remedy  in  the  absence  of  fraud  or  con- 
cealment is  a  suit  for  damages,  and  not  replev- 
in.—Mason  V.  Bohannan  (Ark.)  181. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors, 
see  "Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See   "Homicide,"   S   2. 

EXECUTION. 

See   "Garniahmt'Ut." 

Exemptions,    see    "Exemptions";  "Homestead." 
In  actions  by  or  against  charitable  institution, 
see  "Charities,"  g  2. 

i   1.    Stay,   qnasUng,  TaeatinK,  and  re- 
lief aeainst  ezeentlon. 

♦The  circumstances  under  whiolj  injunctioo 
will  lie  to  restrain  the  sale  of  land  under  execu- 
tion determined.— Robinson  v.  Carlton  (Ky.) 
549. 

•A  petition  to  enjoin  the  sale  of  petitioner's 
land  under  execution  held  sufficient. — Robinson 
V.  Carlton  (Ky.^  549. 

I  2.    Olaima  by  third  persons. 

Where,  on  a  trial  of  the  right  of  property 
levied  on,  claimant  was  defeated,  it  was  error 
to  omit  to  adjudge  the  value  of  the  use  of  the 
property  so  that  clnimant  might  return  the 
property  with  costs  and  dnmnges  as  authorized 
by  Rev.  St  1805.  art.  484.").— Teague  v.  Kyan 
(Tex.  Civ.  App.)  936. 

EXECUTORS  AND  ADMINISTRATORS. 

See    "Descent    and    Distribution";  "WiUs." 

Courts  of  probate,  sw?  "Courts,"  g  3. 

Joinder  of  causes  of  action  in  administratioD 
suit,  see  "Action,"  I  8. 

Judgment  in  action  by  as  bar  to  other  action, 
see  "Judgment,"  8  7. 

Review  of  orders  In  probate  proceedings  aa  de- 
pendent on  finality  of  determination,  see  "Ap- 
peal and  Error,"  |  1. 
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9«  SOUTHWESTERN  REPORTEa 


Teatamentary  trustees,  aee  "Tnuta." 
Testimony  as  to  tranaactiooa  with  decedent*, 
see  "Witneasea,"  |  1. 

I    1.    Appointment,      av«Uft««tloii,     sad 
tenure. 

•Under  Pasch.  Dig.  arts.  1284,  13T1,  a 
-wife  acting  as  independent  executrix  held  en- 
titled to  make  a  conveyance  in  which  her  bus- 
band  joins,  in  satisfaction  of  an  obligation  in- 
curred by  her  testator. — McAlIen  v.  Raphael 
(Tex.  Clr.  App.)  760. 

•In  view  of  Saylea"  Ann.  Civ.  St.  1897,  art 
202G,  touching  the  removal  of  administrators 
from  the  state,  neither  a  nonresident  widow 
nor  son  is  entitled  to  letters  of  administration 
under  article  1914,  Riving  such  persona  in 
general  terms  the  right  to  such  letters. — Stevena 
V.  Cameron  (Tex.  Civ.  App.)  1086. 

•Disqualification  by  nonresidence  to  act  aa 
an  administrator  hM  to  prevent  a  widow  and 
son  from  renouncing  in  favor  of  a  third  person, 
as  provided  for  by  Sayles'  Ann.  Civ.  St  1897, 
■art.  1916. — Stevena  v,  Cameron  (Tex.  Civ.  App.) 
1066. 

$   X.    Aaaeta,  a.ppimlaal,  sad  Inventory. 

Certain  proceeds  of  the  sale  of  personalty  of  a 
<lecedent  held  to  belong  as  exempt  property  to 
his  infant  children  as  against  a  claim  by  the 
adrainistrator. — Pinson  v.  Sanders  (Ky.)  444. 

Under  the  pension  laws,  the  Infant  children  of 
a  dcceaaed  widow  of  a  pensioner  held  entitled  to 
the  accrued  pension  due  her  at  her  death  as 
against  her  administrator. — Pinson  ▼.  Sanders 
(Ky.)  444. 

i  3.    Oolleetion  and  atMutsement  of  •»• 
tste. 

•An  executor  having  reasonable  cause  to  ap- 
-peal  from  an  order  denying  probate  of  a  will 
held  entitled  to  bia  necessary  reasonable  counsel 
fees  and  costs  both  at  the  trial  and  on  appeal, 
to  be  paid  out  of  the  estate.— Oarduer  v.  Moss 
(Ky.)  461. 

i  4.    Allcwanees  to  uurwiriMM  wife,  hna- 
band,  or  ehUdren. 

•Under  the  express  provisions  of  Kirby's 
Dig.  8  2704,  a  widow  is  entitled  to  hold  pos- 
-session  of  the  dwelling  bouse  and  farm  thereto 
attached  until  her  dower  ia  assigned. — Griffin 
V.  Dunn   (Ark.)   190. 

•Under  Kirby's  Di^.  $  2704,  authorizing  a 
widow  to  hold  possession  of  the  dwelling  house 
and  farm  thereto  attached  until  assignment  of 
her  dower,  the  right  so  given  is  a  personal 
privilege  and  not  an  estate  in  the  land  which 
cannot  be  transferred  to  another. — Griffin  v. 
Dunn  (Ark.)  190. 

•The  acceptance  b^  a  widow  of  a  bequest  un- 
der her  husband's  will  with  a  provision  that  it 
shall  be  in  lieu  of  dower  does  not  destroy  her 
right  to  the  allowance  given  her  by  Rev.  St 
1K)9,  i  107.— Ellis  T.  Ellis  (Mo.  App.)  2(50. 

§   5.    Allowanoo  and  payment  of  claims. 

•A  claim  against  decedent  founded  on  fraud 
held  barred  by  the  statute  of  nonclnim,  so 
that  it  could  not  be  asserted  against  his  boirs 
to  whom  distribution  was  made. — Planters' 
Mut  Ins.  Co.  V.  Nelson  (Ark.)  123. 

Under  Kirby's  Dig.  U  115,  118,  123,  held 
that,  where  a  claim  was  properly  authenticated 
when  presented  to  an  executor  and  subsequent- 
ly assigned,  it  was  not  necessai^  for  the  as- 
signee to  verify  it. — 0>llier  v.  Trice  (Ark.)  174. 

Under  Kirby's  Dig.  S  6000,  held  not  neces- 
sary that  an  assignor  of  a  note  of  a  decedent 
should  be  made  a  party  to  proceedings  for  its 
collection  from  the  estate. — Collier  v.  Trice 
(Ark.)  174. 


•The  allowance  of  a  demand  against  a  deced- 
ent's estate,  unappealed  from,  held,  in  ^neral, 
a  final  judgment,  conclusive  of  the  validity  of 
the  claim  on  final  settlement — Ivie  r.  Ewiag 
(Mo.  App.)  481. 

I  6.    Salea  and  eonToyanoea  under  order 
of  eonrt. 

Delay  on  the  part  of  an  execator  and  credi- 
tors in  subjecting  the  lands  of  the  estate  of 
the  testator  to  the  payment  of  debta  held  aot 
to  deprive  them  of  the  right  to  subject  the 
lands  to  the  payment  of  the  debts. — Mayo  v. 
Mayo  (Ark.)  16S. 

•Creditors,  executors,  and  administrators  niDst 
apply  for  the  subjection  of  land  to  the  psj- 
ment  of  debts  within  a  reasonable  time,  and  if. 
without  sufficient  cause,  they  fail  to  do  so,  their 
rights  are  barred. — Mayo  v.  Mayo   (Ark.)  163. 

•The  probate  court  is  without  juriadiction 
to  order  a  sale  of  the  homestead  of  a  decedent 
—Griffin  v.  Dunn  (Ark.)  190. 

I   7.   Aetlone. 

In  an  action  by  an  administrator  for  the 
conversion  of  property  belonging  to  his  de- 
cedent, failure  to  prove  an  allegation  that  de- 
cedent left  a  will  was  not  fatal. — Grant  v. 
Hathaway  (Mo.  App.)  417. 

i   8.    Aooonntlns  and  settlement. 

Ky.  St  1903,  a  3855,  3S57,  3858,  held  manda- 
tory, so  that  executors  are  not  entitled  to  settle 
dewdent's  estate  without  compliance  therewith, 
notwithstanding  the  presentation  of  receipt  from 
devisees  showing  settlement  of  estate  to  their 
satisfaction.- Dant's  Ei'rs  v.  Cooper  (Ky.)  451. 

•Where  an  executrix  never  received  any  por- 
tion of  ber  intestate's  estate  as  executrix  and 
never  filed  an  inventory,  an  administratorpen- 
dente  lite,  appointed  under  Rev.  St  1899,  I 
13,  held  not  entitled  to  maintain  a  proceeding 
to  compel  her  to  account  under  sections  47  and 
48.— Hanley  v.  Holton  (Mo.  App.)  69L 

EXEMPURY  DAMAGES. 

See  "Damagea,"  |  SL 

EXEMPTIONS. 

See  "Homestead." 

i   1.    Nature  and  extent. 

•The  wife  of  a  minor  child  of  a  debtor  de- 
serting them  and  leaving  the  state  can  claim 
his  personal  property  exemptions. — Hoskins  v. 
Fayetteville  (irocery  Co.  (Ark.)  195. 

•Where  a  debt  due  from  a  foreign  corporation 
having  an  office  and  an  agent  in  the  state  for 
labor  performed  in  another  state  is  garnished  in 
the  state,  the  exemption  laws  of  the  state  and 
not  of  the  foreign  state  apply. — Stone  v.  Drake 
(Ark.)  197. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,**  |  & 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  t  10. 

EXPLOSIVES. 

In  an  action  for  negligence,  certain  testimony 
held  not  prejudicial  to  defendant — Waters- 
Pierce  Oil  Co.  V.  Burrows  (Ark.)  336. 

In  an  action  for  personal  injuries  caused  by 
an  explosion  of  gasoline,  certain  evidence  heU 
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competent    on    the    qnestion    of    negligence.— 
Water»-Pierce  Oil  Co.  v.  Burrows  (ArL)  SS6. 

*A  company  engaged  in  selling  and  deliver- 
ing gasoline  fa  required  to  use  ordinary  cnre  in 
transferring  tlie  gasoline  into  the  tank  con- 
nected with  a  private  lighting  system,  and  if  it 
fails  to  do  80,  It  is  liable  for  any  injury  which 
is  the  direct  result  of  such  want  of  care. — 
Waters-Pierce  Oil  Co.  v.  Knisel  (Ark.)  342; 
Same  v.  Parker  (Ark.)  353. 

In  -an  action  for  injuries  caused  by  an  ex- 
plosion of  gasoline,  evidence  held  Insumcient  to 
show  that  the  gasoline  escaped  from  the  tank 
because  of  the  negligence  of  defendant  in  using 
a  defective  funnel  in  filling  the  tank. — Waters- 
Pierce  Oil  Co.  V.  Knisel  O^rk.)  342;  Same  v. 
Parker  (Ark.)   353. 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  {  8. 

EXTORTION. 

By  carriers,  see  "CJarriers,"  (  1. 

EXTRADITION. 

i    1.    Interstata. 

*A  fugitive  arrested  in  a  sister  state,  and 
brought  into  Kentucky  under  a  requisition  for  a 
specified  crime,  may  tie  tried  for  another  offense. 
— Taylor  T.  Commonwealth  (Ky.)  440. 

FACTORS. 

See  "Brokers";  "Principal  and  Agent" 

FALSE  IMPRISONMENT. 

See  "Maliclons  Proseention," 

t  1.     OItU  llabUlty. 

A  conviction  shows   probable  cause   for   the 

?>roaecution  and  the  prosecutor  is  not  liable  for 
alse  arrest  and  imprisonment  under  a  valid 
process  calling  for  the  arrest  of  accused  for 
failure  to  satisfy  the  Judnnent  of  conviction. 
— Steinbergen  v.   Miller  (Ky.)  1101. 

•Under  Const.  H  138.  140;  Ky.  St.  1903. 
{|  1050,  4354;  and  Cr.  Code  Prac.  8  13, 
subseca.  5,  6 — one  charged  with  obstructine  a 
passway  may  be  tried  before  the  officer  holding 
the  commission  of  county  Jud^e,  and  a  capias 
issued  for  his  arrest  and  imprisonment  on  his 
failure  to  satisfy  the  Judgment  of  conviction 
is  valid. — Steinbergen  v.  Miller  (Ky.)  1101. 

*In  an  action  for  false  arrest  and  imprison- 
ment, the  burden  is  on  plaintifC  to  prove  malice 
and  want  of  probable  cause.— Steinbergen  v. 
Miller  (Ky.)  1101. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Of  attorney,  see  "Attorney  and  Cnirat,"  |  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  7. 

FENCES. 

*Aoeaaed  held  not  guilty  of  fence  breaking.— 
Olddingt  T.  Stete  (Tex.  Cr.  App.)  926. 


*Pen.  Code  189S,  art  794,  making  it  an  of- 
fense to  break  the  fence  of  another  without 
his  consent  held  not  applicable  to  the  re- 
moval of  a  fence  unlawfully  joined  to  that  of 
defendant's.— McNeely  v.  SUte  (Tex.  Cr.  App.) 
1083. 

Rev.  St  1895,  art  2501,  prohibiting  the  re- 
moval of  fences  in  certain  cases  vrithout  prior 
notice  held  not  applicable,  where  prosecutor's 
fence  was  Joined  to  the  defendant's  without 
the  latter'g  consent — McNeely  v.  State  Cl^ex. 
Cr.  App.)   1083. 

FIELD  NOTES. 

See  "Boundaries,"  |  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error  •'^  J  14;  "Criminal  Law,"  f  24; 
"Homicide,''   i  6. 

Special  findings  by  Jnry,  aee  "Trial,"  (  18. 

FIRE  INSURANCE. 

See  "Insurance." 

FIRES. 

(Tansed  by  operation  of  railroad,  see  "Rail- 
roads," (  7. 

FISH. 

See  "Game." 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Recovery  of  demised  premises,  see  "Landlord 
and  Tenant"  {  4. 

!   1.    OivU  UabUity. 

'Under  terms  of  lease  from  purchaser  to  ven- 
dor, vendor  held  not  guilty  of  forcible  detainer 
in  refusing  to  surrender  possession. — (^mpbell  r. 
Miracle  (Ky.)  45Z 

FORECLOSURE 

Of  mortgage,  see  "Mortgages,"  i  3. 

FOREIGN  JUDGMENTS. 

See  "Judgment"  (  & 

FORFEITURES. 

Of  bail  bond,  see  "Ban,"  t  1. 

Ot  insurance,  see  "Insurance,"  If  7,  14, 

FORGERY. 

*OBe  executing  an  order  on  a  bank  In  the 
name  of  another,  held  guilty  of  forgery,  though 
he  believed  that  the  other  would  pay  the  order 
and  not  prosecnte  him.— Rose  t.  State  (Ark.) 
998. 

On  a  prosecution  for  forgery,  tbe  erldenoe  hel4 
not  to  warrant  a  requested  iiiatractloii.— Rose 
V.  State  (Ark.)  098. 
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FORMER  ADJUDICATION. 

8m  "JadKmeDt,"  H  6,  7. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  taw,"  f  3. 

FORMS  OF  ACTION. 

See    "BJectroent";  "Replevin";  "Tte«pa«^"    | 
1;  "Trover  and  Conversion.'^ 

FORNICATION. 

See  "Seduction,"  i  1. 

FRANCHISES. 

Orant  by  municipality,  see  "Municipal  Corpo- 
rations,"   II    S-10. 
Of  banks,  see  "Banln  and  Bsakixig,"  |  2. 

FRAUD. 

See  "Fraudulent  Conveyances." 

/»  particular  dttiiet  of  conveyatwet,  c«ntracl$, 

trantactioin,  or  proceeding!. 
See  "Acknowledgment,"  {  1 ;  "Deeds."  i  1 ;  "In- 
surance," I  0. 

I   1.    Oeeeptlon  eoastttmtlac  frand,  and 
UabUlty  tlteref or. 

In  an  action  for  fraudulently  Becurinc  an 
assignment  of  n  judgment,  evidence  held  to  sus- 
tnin  a  flndioK  for  pinintlff. — Heatli  v.  Scliroer 
I  Mo.  App.)  813. 

FRAUDS,  STATUTE  OF. 

Presentation   of   issue    of   in    lower   court   for 

rurpoae  of  renewal,  see  "Appeal  and  Error," 
2. 

}    1.    Baal  property   and  astatos  and  la- 
terests  titaraln. 

Convpyancc  of  nhare  of  devisee  in  decedent's 
real  property,  dencribinK  it  as  all  his  interest  in 
the  estate,  held  sufiicient  within  statute  of 
frauds.— Thompson's  Kx'rs  v.  Stiltz  (Ky.)  884. 

Under  the  statute  of  frauds  applying  to  '■con- 
tracts for  the  sale  of  lands,  an  agreement 
to  release  a  vendor's  lien  need  not  be  in  writing. 
— McKinley  v.  Wilson  (Tex.  Civ.  App.)  112. 

f   S.     Sales  of  soods. 

*Under  Kirby's  Dig.  I  8656,  delivery  and 
acceptance  of  part  of  goods  sold,  and  payment 
therefor,  held  to  take  the  contract  out  of  the 
stntutc  of  frauds,  though  it  was  not  expressly 
referred  to  at  the  time. — Walnut  Ridge  Mer- 
cantile Co.  V,  Cohn  (Ark.)  413. 

'Contract  for  the  construction  of  a  speciiic 
article  according  to  the  plans  of  another  held 
a  contract  for  work  and  labor  rather  than  a 
sale  within  the  statute  of  frauda.— Moore  v. 
<'.amden  Marble  &  Granite  Works  (Ark.)  1063. 

I   3,    Reqnlsites  aad  saAolenoy  of  writ- 
Ibk. 

A  contract  held  to  sufficiently  comply  with 
the  statute  of  frauds  in  description  of  land.— 
Whitworth  v.  Pool  (Ky.)  880. 

Evidence  held  to  show  that  a  wife  had  au- 
thority to  sign  her  husband's  name  to  a  contract 
governed  by  the  statute  of  frauds.— Whitworth 
V.  Pool  (Ky.)  880. 

Where  a  wife  signed  her  husband's  name  to 
a  contract,  governed  by  the  statute  of  frauds, 
his  subscqucut  offer  to  deliver  a  deed,  though  it 


was  defectiye,  held  evidenee  of  ber  anthdrity. — 
Whitworth  T.  Pool  (Ky.)  880. 

*An  agent,  having  authority  to  ngn  Us  pria- 
cipal's  name  to  a  contract  governed  oy  the  stat- 
ute of  frauds,  need  not  indicate  that  the  ag- 
nature    is   by    the   agent.— Whitwortit  t.    Pool 

(Ky.)  880. 

'Under  the  statute  of  frauds,  antbority  of  aa 
agent  to  make  an  executory  contract  for  the 
sale  of  land  should  be  in  writing.— Whitworth 
V.  Pool  (Ky.)  880. 

f  4.    OporatioB  and  eCeet  of  atalata. 

•Under  Ky.  St.  1903,  {  470,  a  purcbaaer  of 
real  estate  under  a  parol  contract  held  not  en- 
titled to  specific  i>erformance,  though  he  has 
paid  the  parchase  price.- Lucas  r.  McGoire 
(Ky.)  867. 

The  provision  of  the  statute  of  frauds  tliat  no 
action  shall  be  broagbt,  etc.,  applying  to  tlioae 
who  interpose  an  oral  contract  reapecting  lands 
as  an  affirmative  defense,  a  defendant  in  posses- 
sion of  premises  cannot  inten>ose  a  verbal  lease 
of  five  years  in  defense  of  his  posaefwioa. — 
Lechenger  v.  Merchants'  Nst.  Bank  (Tex.  (Mr. 
App.)   03S. 

In  trespass  to  try  title,  where  defendant 
claimed  the  premises  under  a  verbal  lease,  cer- 
tain facts  considered  and  held  inadeqnate  to 
take  such  lease  out  of  the  operation  of  the 
statute  of  frauda.- Lechenger  t.  Merchants' 
Nat  Bank  (Tex.  Civ.  App.)  638. 

f   6.    PloadlnSi   erfdeneo,   trial,   and   re- 
Tioar. 

*In  a  suit  at  law  or  in  equity  affected  by  the 
statute  of  frauds,  the  declaration  or  bill  will 
l>e  sufficient,  if  it  allege  a  contract  generally, 
without  stating  whether  it  is  in  writing  or  not. 
— International  Harvester  Co.  v.  Campbell  (Tex. 
Civ.  App.)  93. 

*The  defense  of  the  statute  of  frauds  must  be 
specifically  interposed. — International  Harvest- 
er Co.  V.  Campbell  (Tex.  Civ.  App.)  03. 

*A  failure  to  object  to  parol  evidence  proring 
the  contract  relied  ou  to  constitute  a  caoae  of 
action  operates  as  a  waiver  of  the  statute  of 
frauds,  not  specially  pleaded. — International 
Harvester  Co.  v.  Campbell  (Tex.  Civ.  App.)  98. 

While  a  general  dental  Is  sufficient  to  let  in 
the  defense  of  the  statute  of  frauds,  defendant 
is  obliged  to  make  his  defense  good  by  object- 
ing to  parol  evidence,  sought  to  prove  tlie  con- 
tract  sued  on. — International  Harvester  Co.  r. 
Campbell  (Tex.  Civ.  App.)  93. 

In  an  action  for  breach  of  a  contract  of  em- 
ployment, the  defense  of  the  statute  of  frauds 
held  not  raised  by  a  request  for  a  peremptory 
instruction  for  defendant. — International  Har- 
vester Co.  V.  Campbell  (Tex.  Civ.  App.)  93. 

'Under  the  allegations  of  a  complaint  Md 
presumable  that  an  agreement  to  release  a  ven- 
dor's lien  was  in  writing. — McKinley  v.  Wilson 
(Tex.  Civ.  App.)  IIZ 

FRAUDULENT  CONVEYANCES. 

I   1.    Transfers  and  transaotlona  InvalUL 

•Creditors  cannot  complain  of  the  sale  o£ 
exempt  personal  property  by  the  debtor  or  his 
wife  whom  he  has  deserted. — Hoskins  v  Fay- 
etteville  Grocery  Co.  (Ark.)  195. 

*A  transaction  held  fraudulent  aa  aininst 
a  creditor  oit  an  insolvent  debtor. — Porter  v. 
Hart  County  Deposit  Bank  &  Trust  Ca  (Ky.) 
832. 

•Under  Ky.  St  1903,  H  1906,  1907,  a  con- 
veyance by  a  husband  to  his  wife  held  not  void 
as  agabist  a  creditor. — ^Peyton  r.  Webb  (KyO 
830. 


*Voiat  annotated.    Boo  syllabna. 


Digitized  by 


Google 


INDEX. 


1177 


I  S.    Rlslits    and    liAblUilM    of    parties 
and  pnrohaaera. 

*A  conveyance  will  not  be  held  fraudulent 
as  to  the  erantee  on  the  mere  fact  that  bis  gran- 
tor acquired  the  property  conveyed  through 
a  fraudulent  conveyance. — Wilson  v.  Parke  (Nfo. 
App.)  244. 

♦That  intestate  deposited  certain  funds  with 
defendant  for  the  purpose  of  defrauding  his 
creditors,  but  did  not  devest  himself  of  title  to 
the  fund,  held  no  defense  to  an  action  by  bi^ 
administratrix  to  recover  the  fund. — Knapp  v. 
Knnpp  (Mo.  App.)  295. 

f   3.    Remedies  of  eredltors  and  pnreluw* 
ers. 

*In  an  action  to  set  aside  a  conveyance  of 
personalty  as  in  fraud  of  creditors,  evidence 
examined  and  held  not  to  shQw  participation  of 
vendee  in  the  fraud. — Hoskins  v.  Fayetteville 
Grocery  Co.  (Ark.)  195. 

*One  who  was  not  a  creditor  of  a  husband  at 
the  time  he  purchased  bank  stock  In  the  name 
of  his  wife  held  not  thereafter  entitled  to 
claim  that  the  transaction  was  fraudulent  as 
asainst  the  husband's  creditors.— Boldrick  t. 
Mills  (Ky.)  624. 

*Wbere  a  conveyance  is  set  aside  for  fraud 
as  against  a  creditor  the  grantee  held  not  en- 
titled as  against  the  creditor  to  recover  back 
that  which  he  paid.— Porter  v.  Hart  County  De- 
posit Bank  &  Trust  Co.  (Ky.)  832. 

*A  purchase  of  property  for  a  valuable  con- 
sideration is  presumed  to  be  bona  fide  until 
the  contrary  is  shown  by  direct  evidence  or 
proof  of  facts  from  which  fraud  may  be  reason- 
ably inferred. — Wilsdn  v.  Parke  (Mo.  App.)  244. 

FUGITIVE  FROM  JUSTICE 

See  "Extradition." 

FUNDS. 

County  funds,  see  "Counties,"  I  2. 

GAME. 

Begulation  of  transportation,  see  "Commerce," 
¥  !• 

The  l/egislature  has  power  to  make  the  re- 
ceipt of  game  for  shipment  by  a  common  car- 
rier an  offense  irrespective  of  the  carrier's 
knowledge  or  intent — ^Wells  Fargo  Express  Co. 
V.  State  (Ark.)  189. 

That  an  express  company  had  no  knowledge 
that  packages  supposed  to  contain  furs  delivered 
to  it  for  shipment  beyond  the  state  in  fact 
contained  game  held  no  defense  to  a  prosecu- 
tion against  such  express  company  for  a  viola- 
tion of  Kirby's  Dig.  f  8620.— Wells  Fargo  Ex- 
press Co.  v.  State  (Ark.)  189. 

Under  Laws  1905,  pp.  158,  168,  170,  {(  50, 
54.  57,  and  64,  held,  that  one  may  not  hunt 
in  the  county  of  his  residence  without  a  license 
—State  V.  Koock  (Mo.  App.)  721. 

GAMING. 

S   !•    Oambllnc   eentraeta   and   traasao- 
tlons. 

*A  note  held  not  invalid  because  of  the  il- 
legality of  a  gambling  transaction,  but  support- 
ed by  an  independent  valuable  consideration. — 
Stewart  t.  Hutchinson  (Mo.  App.)  253. 

*A  note  to  secure  a  balance  found  to  be  due 
the  payee  therein  from  the  maker  on  a  settle- 
ment of  joint  speculations  on  the  rise  and 
fall  of  the  future  market  value  of  a  commodity 


is  void  under  Rev.  St   1899,  t§  2337-2342.— 
Stewart  v.  Hutchinson  (Mo.  App.)  253. 

•Rev.  Sf.  1899.  §§  2337-2342,  construed,  and 
held  to  make  an  obligation  arising  out  of  op- 
tion transactions  void  in  the  hands  of  a  person 
who  is  a  party  thereto. — Stewart  v.  Hntcbin- 
Bon  (Mo.  App.)  253. 

I  2.    Orlmlnal  reepoaalbUitr. 

•Though  a  private  residence  is  commonly  re- 
sorted to  for  gaming,  it  is  a  private  residence 
within  Pen.  Code  1895,  art  888,  relative  to 
gaming. — Thompson  v.  State  (Tex.  Cr.  App.) 
1085. 

GARNISHMENT. 

See  "Execution." 
Exemptions,  see  "Bxemptions.** 

f  1.    PerMm*    aad    pxvvperiy    rabjeet    to 
samlahmeiit. 

A  debt  due  from  a  foreign  railroad  corpora- 
tion which,  however,  has  a  line  and  on  agent 
In  this  state,  for  labor  performed  in  another 
state,  may  be  subjected  to  garnishment  here. — 
Stone  V.  Drake  (Ark.)  197. 

Where  a  check  was  drawn  merely  to  trans- 
fer the  drawer's  fund  from  one  bank  to  an- 
other, it  did  not  operate  as  an  appropriation 
of  the  funds  in  the  drawee  bank  prior  to  pay- 
ment as  against  a  garnishing  creditor  of  the 
drawer.— Boswell  v.  Citizens'  Sav.  Bank  (Kv.) 
797. 

Debts  evidenced  by  bank  checks  are  not  sub- 
ject to  (famishment,  if  the  check  is  actually  dis- 
counted for  value  in  due  course  by  an  iunocent 
purchaser,  although  it  may  not  l>e  discounted 
until  after  service  of  the  writ.— Boewell  v.  Citi- 
«ens'  Sav.  Bank  (Ky.)  797. 

{   2.    Iden  of  cantisluaent  Mid  liabUlty 
of  Karmaltee. 

Under  Kirby's  Dig.  §  358,  garnishment  pro- 
ceedings seeking  to  reach  a  surplus  on  mortgage 
sale  held  to  have  precedence  of  an  assignment 
by  the  mortgagor. — Green  v.  Robertson  (Ark.) 
138. 

Under  Civ.  Code  Prac.  M  203.  223,  and  224. 
a  writ  of  garnishment  held  not  to  cover  in- 
debtedness other  than  the  capital  stock  of  cor- 
poration which  accrued  after  the  service  of  the 
writ— Boswell  v.  Citizens'  Sav.  Bank  (Ky.)  797. 

i   3.   Prooeediass  to  rapport  or  enforce. 

Where  the  record  In  garnishment  proceed- 
ings was  not  corrected  with  reference  to  the 
name  of  the  defendant  until  after  the  garnishee 
had  appeared,  answered,  and  been  discharged, 
the  garnishee  was  not  bound  to  notice  such 
correction,  unless  a  new  writ  was  served  on  it. 
—Boswell  V.  Citiiens'  Sav.  Bank  (Ky.)  797. 

Plaintiff  in  garnishment  proceedings  held  not 
entitled  to  judgment  on  the  garnishee's  answer. 
— Trammell  v.  Ullman,  I^wis  &  Co.  (Tex.  Oiv. 
App.)  648. 

*A  bill  in  a  snit  to  set  aside  a  judgment 
against  a  garnishee,  erroneously  rendered  on 
bis  answer,  held  demurrable. — Trammell  v.  Uli- 
man,  Lewis  &  Co.   (Tex.  Civ.  App.)  648. 

A  court  of  chancery  will  not  intervene  and 
set  aside  a  judgment  against  a  garnishee,  ex- 
cept on  facts  showing  the  clearest  and  strong- 
est reasons  for  its  action. — Trammell  v.  UU- 
man,  Lewis  &  Co.  (Tex.  Civ.  App.)  648. 

GIFTS. 

Charitable  gifts,  see  "Charities." 
Of     intoxicating     liquors,     see     "Intoxicating 
Liquors,"  8  4. 
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t  3.    Btchta  of  siuFTlTlac  IraaltMid,  wife, 
eUldven,  or  bolnu 

•An  attempt  by  a  widow  to  alienate  the  liome- 
stead  !■  ineffectual  and  operates  as  an  abandon- 
ment of  the  homestead  claim. — Griffin  v.  Dunn 
(Ark.)  190. 

•Ky.  St  1903,  f  1707.  relating  to  homestead 
rights,  construed  and  held  to  give  to  infant 
-children  of  a  deceased  owner  the  right  to  oc- 
cupy the  homestead  during  ■  their  minority. — 
Potter  ▼.  RedmoD's  Guardian  (Ky.)  529. 

*A  widow  cannot  claim  a  homestead  in  the 
deceased  husband's  home  place  it  she  has  re- 
moved from  the  property  and  lived  elsewhere 
after  a  second  marriage. — Nelson  ▼.  Nelson 
(Ky.)  794. 

-I   4.    Abaadanment,    walTor,    o*    forfel* 
tnre. 

*Facta  held  not  to  show  abandonment  of  a 
homestead.— Gazzola  t.  Savage  (Ark.)  981. 

HOMICIDE. 

Impeachment  of  witness  in  prosecution  for.  Be* 

"Witnesses,"  %  3. 
Xeading  questions  to  witnesses  in  prosecuyon 

for,  see  "Witnesses,"  i  2. 

i    1.    MuulanKbtev. 

*In  a  prosecution  for  homicide,  facts  held 
sufficient  to  raise  the  issue  of  manslaughter. 
— Amwine  y.  State  (Tex.  Cr.  App.)  4. 

•The  act  of  deceased's  brother  in  jerking 
defendant  from  his  horse  in  a  public  road  held 
to  constitnte  adequate  cause  for  an  altercation 
resulting  in  the  death  of  both  deceased  and 
the  brother.— Amwine  t.  Sute  (Tex.  Cr. 
App.)  4. 

•One  who  kills  another  on  account  of  in- 
sulting conduct  toward  the  slayer's  wife,  his 
mind  hcing  enraged  l>eyond  cool  reflection,  held 
guilty  of  manslanghter. — Mitchell  v.  State  (Te*- 
Cr.  App.)  43. 

I   2.    Ezonaablo  or  Jnstlflable  homlelde. 

•Where  deceased  made  an  assault  on  defend- 
ant and  reached  for  a  rifle  to  shoot  him  when 
deceased's  brother  Joined  la  the  attack,  de- 
fendant's right  of  self-defense  was  complete 
as  against  ooth  regardless  of  any  previous 
difficulty  between  them. — ^Arnwine  v.  State 
(Tex.  Cr.  App.)   4. 

•That  defendant  had  formerly  made  up  his 
mind  to  kill  deceased  held  not  to  eliminate 
right  of  self-defense.— Pratt  v.  State  (Tex.  Cr. 
App.)  8. 

•Under  Pen.  Code  1895,  art.  713,  circum- 
stances under  which  one  would  be  justified  in 
killing  another  who  liad  made  threats  against 
his  life,  determined.— Mitchell  T.  Stote  (Tex. 
Cr.   App.)  43. 

4  3.     Etrldeneo. 

•On  a  prosecution  for  murder,  the  evidence 
held  sufficient  to  sustain  a  verdict  of  mnrder 
in  the  first  degree. — Beene  v.  State  (ArkJ  151. 

On  a  prosecution  for  homicide,  evidence  held 
to  sustain  a  conviction  of  murder  in  the  sec- 
ond degree.— Trayior  v.  State  (Ark.)  505;  Rich- 
ardson V.  State  (Ark.)  752. 

•On  a  trial  for  homicide,  the  evidence  held 
to  show  that  the  person  alleged  to  have  been 
murdered  was  dead. — Bull  v.  Commonwealth 
(Ky.)  817. 

On  a  trial  for  homicide,  evidence  held  to 
justify  a  conviction  of  murder. — Bull"  y.  Com- 
jnonwealth  (Ky.)  817. 

On  a  trial  for  homicide  defended  on  the 
ground  of  self-defense,  refusal  to  exclude  cer- 
tain evidence  held  not  erroneous  as  the  same 


could  not  justify  or  ezcnae  the  killing. — Hopper 
y.  Commonwealth  (Ky.)  838. 

Evidence,  on  a  trial  for  murder,  held  to  sup- 
port a  conviction. — Hopper  y.  Commonwealth 
(Ky.)   83& 

In  a  prosecution  for  homicide,  evidence  held 
to  sustain  a  cooyiction  and  insufficient  to  sus- 
tain the  theory  of  self-defense. — Ransom  y.  State 
(Tenn.)  953. 

•Where  as  a  part  of  deceased's  dying  declara- 
tion he  made  a  statement  which  materially  de- 
tracted from  the  weight  thereof,  it  was  error 
for  the  court  to  eliminate  such  statement  and 
permit  the  rest  of  the  declaration  to  go  to  the 
jury. — ^Amwine  v.  State  (Tex.  Cr.  App.)  4. 

•Burden  of  proving  falsity  of  defendant's 
statements  that  he  acted  in  self-defense  held 
to  have  been  on  state. — Pratt  y.  State  (Tex. 
Or.  App.)  8. 

•State  having  proved  that  defendant  had 
threatened  to  kill  deceased,  held  that  defendant 
should  have  been  allowed  to  testify  that  he  had 

no  such  intent  when  he  made  threats Pratt 

y.  State  (Tex.  Cr.  App.)  S. 

•Evidence  as  to  defendant's  physical  and 
mental  condition  held  improperly  excluded. — 
Pratt  y.  State  (Tfix.  Cr.  App.)  8. 

In  a  prosecution  for  homicide,  evidence  held 
to  show  that  the  deceased  was  killed  by  a 
knife  which  was  a  deadly  weapon. — Armstrong 
y.  State  (T'ex.  Cr.  App.)  15. 

Evidence  on  a  trial  for  homicide  held  to 
support  a  finding  of  murder  in  the  second  de- 
gree.— Pinson  v.  State  (Tex.  Cr.  App.)  23. 

•Evidence  held  properly  admitted  as  tending 
to  show  threats  against  deceased. — McKinney 
y.  State  (Tex.  Cr.  App.)  48. 

•On  a  prosecution  for  murder,  certain  evi- 
dence as  to  the  sale  of  a  pistol  held  competent. 
— McKinney  v.  State  (Tex.  Cr.  App.)  48. 

•Certain  evidence  held  properly  admitted  as 
res  gestae. — McKinney  v.  State  (Tex.  Cr.  App.) 
48. 

In  a  prosecution  for  homicide  facts  held  suffi- 
cient to  raise  fhe  issue  of  manslaughter. — Mit- 
chell V.  State  (Tex.  Cr.  App.)  929. 

Pen.  0>de  1895,  art  713,  held  not  to  author- 
ize the  state  to  prove  deceased's  reputation 
prior  to  attack  thereon  by  defendant  on  proof 
of  threats  made  by  deceased  against  defendant 
not  shown  to  have  been  communicated. — Ara- 
wine  V.  State  (Tex.  Or.  App.)  4. 

I   4.     TrlaL 

•Under  an  indictment  charging  defendant 
with  aiding  and  abetting  others  in  the  killing 
of  deceased,  a  certain  instruction  held  mislead- 
ing under  the  evidence. — Landrum  v.  Common- 
wealth (Ky.)  587. 

•On  a  trial  for  homicide,  an  instroctlon  on 
self-defense  held  properly  refused  under  the  eyi- 
dence.— Hopper  y.  Commonwealth  (Ky.)  838. 

On  a  trial  for  homicide,  an  instruction  on 
self-defense  held  sufficiently  favorable  to  accused 
under  the  evidence. — Hopper  v.  Commonwealth 
(Ky.)  838. 

•Under  evidence  in  prosecution  for  homicide, 
court  held  required  to  instruct  as  to  excuse  of 
defense  of  defendant's  brother.— Mcintosh  y. 
Commonwealth  (Ky.)  917. 

In  a  prosecution  for  homicide,  an  Instruction 
held  erroneous  as  improperly  stating  the  law 
of  threats  as  bearing  on  the  right  of  self-de- 
fense.— Amwine   v.   State   (Tex.   Cr.   App.)   4. 

Instruction  as  to  apprehension  of  danger 
necessary  to  justify  self-defense  held  erroneoua. 
—Pratt  V.  State  (Tex.  Cr.  App.)  8. 
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In  a  prosecution  for  homicide,  omission  to 
submit  the  issue  of  cooiing  time  held  not  error. 
— Armstrong  v.  State  (Tex.  Cr.  App.)  15. 

*In  a  prosecution  for  Iiomicide,  omission  to 
charge  the  law  relating  to  tlireata  held  not 
error. — ^Armstrong  t.  State  (Tez.  Or.  App.)  la- 
Defendant  held  not  entitled  to  object  tliat 
the  court's  charge  on  manslaughter  was  too 
restrictive,  as  confining  the  jury  on  the  issue 
of  provocation  to  deceased's  acts  at  the  time 
of  the  difficulty,  excluding  any  previous  assault. 
— Armatrong  v.  State  (Tex.  Cr.  App.)  15. 

On  a  trial  for  homicide,  an  instruction  on 
self-defense  held  not  open  to  the  objection  that 
it  failed  to  sufficiently  state  the  law  as  to  rea- 
sonable appearances  of  danger. — Pinson  t. 
State  (Tex.  Cr.  App.)  23. 

*In  view  of  the  evidence,  held  that  nnder 
Pen.  Code  181)5,  art.  717,  an  instruction  sub- 
mitting the  question  of  intent  should  have 
been  given  in  a  homicide  case. — Williams  v. 
State  (Tex.   Cr.  App.)   42. 

•Under  Pen.  Code  1895,  art.  718,  an  instruc- 
tion on  self-defense  in  view  of  threats  held 
erroneous  as  practically  shifting  the  burden  of 
proof. — Mitchell   v.   SUte  (Tex.  Cr.   App.)  43. 

*0n  a  prosecution  for  murder,  held  proper 
to  give  a  charge  predicated  on  the  proposition 
of  defendant  voluntarily  engaging  in  a  combat, 
knowing  that  it  might  or  probably  would  re- 
sult in  death  or  serious  bodily  barm  to  his 
adversary.— McKinney  t.  State  (Tu.  Cr.  App.) 
48. 

A  requested  instruction  held  properly  refused 
as  not  warranted  by  the  evidence. — McKinney 
V.  State  (Tex.  Cr.  App.)  4a 

*An  instruction  on  self-defense  in  a  homi- 
cide case  held  proper. — Moore  v.  State  (Tex. 
Or.  App.)  821. 

*In  a  prosecution  for  homicide,  facta  held 
insufficient  to  require  a  charge  on  manslaughter. 
—Mays  V.  State  (Tex.  Cr.  App.)  329. 

Ehridence  held  to  show  an  assault  on  defend- 
ant by  deceased  justifving  an  instruction  as  to 
adequate  cause.— Mitchell  r.  State  (Tex.  Cr. 
App.)  029. 

*On  a  trial  for  homicide  an  instruction  held 
not  erroneous  for  failing  to  state  what  consti- 
tutes excusable  or  mitigating  circumstances. — 
Jones  V.  State  (Tex.  Cr.  App.)  030. 

*On  a  trial  for  homicide,  an  instruction  held 
not  objectionable  as  failing  to  define  adequate 
pause.— Thomas  v.  State  (Tex.  Cr.  App.)  930. 

*0n  a  trial  for  homicide  an  instruction  held 
to  define  malice  aforethought.— Jones  t.  State 
(Tex.  Cr.  App.)  030. 

The  facts  on  a  trial  for  homicide  held  not  to 
call  for  a  charge  on  either  murder  in  the  second 
degree  or  manslaughter. — McKenzie  v.  State 
(Tex.  Cr.  App.)  932. 

An  instruction  on  a  trial  for  homicide  in  the 
language  of  Pen.  Code  1805,  art.  717,  held 
not  obpoctionable  as  militating  against  the  pre- 
sumption of  innoeenco.  —  McKenzie  v.  Slate 
(Tex.  Cr.  App.)  032. 

*On  a  prosecution  for  murder,  held,  proper 
to  submit  the  issue  of  murder  in  the  first  de- 
gree, and  to  refuse  to  submit  manslaughter. — 
Washington  v.  State  (Tez.  Cr.  App.)  1084. 

$   5.    Appeal  and  error. 

*On  a  prosecution  for  mnrder,  an  erroneous 
instruction  held  harmless,  in  view  of  another 
instruction  and  the  verdict. — Beene  v.  State 
(Ark.)  151. 

*Evidence  sufflcient  to  go  to  the  jury  in  a 
homicide  case  held  sufficient  to  prevent  reversal 


on  the  ground  of  the  verdict  being  against  the 
weight  of  evidence.— Lewis  v.  Commonwealth 
(Ky.)  478. 

I  6.     SeBtenoe  and  piuiialiinaat. 

*On  a  prosecution  for  murder  held  that  un- 
der the  evidence  a  sentence  to  16  years  in  tho 
penitentiary  was  excessive  by  10  years.— -Trajr- 
lor  V.  State  (Ark.)  505. 

HORSE  RAILROADS. 

See   "Street    Railroads." 

HOUSEBREAKING. 

See   "Burglary." 

HOUSEHOLDERS. 

Qualifications  of  Jurors,  see  "Juiy,**  |  2. 

HUSBAND  AND  WiFL 

See   "Divorce";  "Dower";  "Marriage." 

Competency  as  witnesses,  see  "Witnesses,"  |  1. 

Issues  presented  in  lower  court  in  action  for 
injuries  to  wife,  for  purpose  of  review,  see- 
"Appeal  and  Error,"  f  2. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," i  1 ;  "Executors  and  Administrators." 
^  4 ;  "Homestead,"  i  & 

i   1.    Mntwa  rishts,  duties,  amd  UablU. 


*A  hnsband,  prior  to  the  act  of  1894,  held 
entitled  to  waive  his  right  to  his  wife's  person- 
alty and  permit  her  to  control  the  same  as  her 
separate  estate.— Boldrick  v.  Mills  (Ky.)  524. 

•It  is  the  doty  of  the  wife  to  accept  such. 
residence  as  the  husband  may  select  without 
unwarranted  parsimony  or  stubbomueas  on  his 
part— Klein  v.  Klein  (Ky.)  848. 

I  2.  OenTeyaiieea,  oontraets,  aad  oChe* 
traaaaetioas  between  haabaad 
and  ^fe. 

•A  contract  botn-een  a  husband  and  wife  is 
absolutely  void.— Spurlock  v.  Spurlock  (Ark.> 
753.  - 

I  3.    DIsaMllties  and  prltrlleees  of  oor- 

ertnre. 

Prior  to  the  Married  Woman's  Act  (Ky.  St. 
1894,  p.  773),  an  assignment  by  a  married  w€>- 
man,  joined  by  her  hnsband  of  her  interest 
in  a  life  poli^  as  beneficiary  therein,  waa 
valid.— Doty  v.  Dickey  (Ky.)  544. 

•Estoppels  fteld  to  bind  married  women. — 
Smith  V.  Sisters  of  Good  Shepherd  of  Louisville 
(Ky.)   649. 

I  4.    WifeV  separate  estate. 

A  transaction  between  a  father  and  a  daugii- 
ter  held  by  reason  of  Ky.  St  1903.  {  2128, 
subject  to  attack  by  the  daughter  alone  and 
her  husband  could  not  in  his  own  name  set  the 
same  aside. — McGregor  v.  Overton's  Eix'rs'  (Ky.) 
1114. 

I  6.    Aetloas. 

•A  huslmnd  liaving  refused  to  Join  Ms  wife  In 
a  suit  to  restrain  the  sale  of  her  separate  proper- 
ty by  the  husband's  creditor,  the  wife  held  enti- 
rled  to  maintain  such  suit  alone.— Western  Bank 
&  Trust  Co.  T.  Gibbs  (Tex.  Civ.  App.)  !H7. 

i   6.    Separation    and    separate    aiainte- 


In  an  action  by  a  wife  for  support  and 
maintenance  for  herself  and  children,  evidence 
considered,  and  held  sufficient  to  have  justified 
the  wife  in  separating  from  her  hnsband.-^ 
Kunt   V.   Knra   (Mo.   App.)   242. 


•Point  annotated.    See  syUabaa> 
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•Gureton  v.  Cureton  (Tenn.)  608. 

*A  court  of  equity  held  to  have  inherent  pow- 
er to  grant  a  wife  a  separate  maintenance  out 
of  her  husband's  estate,  where  she  is  forced  to 
withdraw  from  his  home  for  his  fanlt. — Cureton 
▼.  Cureton  (Tenn.)  608. 

*In  a  anit  by  a  wife  for  separate  maintenance 
only,  it  was  immaterial  that  the  bill  stated 
facts  which  would  have  justified  a  divorce  for 
cruel  and  inhuman  treatment  under  Shannon's 
Oode.  I  4202.— Cureton  v.  Cureton  (Tenn.)  608. 

In  a  suit  for  separate  maintenance,  the  wife 
held  to  have  been  properly  awarded  the  cus- 
tody of  two  minor  children,  proper  provision 
being  made  to  enable  the  husband  to  visit  them. 
— Cureton  T.  Cureton  (Tenn.)  608. 

*A  decree  for  separate  maintenance  should 
require  payments  by  the  husband  only  until 
a.  reconciliation  could  be  effected  and  until  he 
should  have  returned  to  his  marital  daties. — 
Cureton  v.  Cureton  (Tenn.)  608. 

Where,  in  a  suit  for  separate  maintenance, 
the  custody  of  minor  children  was  awarded  to 
the  mother,  a  provision  in  the  decree  author- 
ising the  husband  to  take  the  children  out  of 
the  state  on  executing  a  proper  bond  held  er- 
roD  coos.— Cureton  v.  Cureton  (Tenn.)  608. 

ILLEGITIMATE  CHILDREN. 

See   "Bastards." 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  8. 

IMPLIED  CONTRACTS. 

See     "Account    Stated";    "Money    Received"; 
"UBe  and  Occupation";  "Work  and  Labor." 

IMPRISONMENT. 

See  "Ball";  "False  Imprisoment." 
Habeas  corpus,  see  "Habeas  Corpua." 

IMPROVEMENTS. 

T.icns,  see  "Mechanics'  Liens." 
riiblic  improvements,  see  "Municipal  (3orpora- 
tlons,"  M  5-10. 

IMPUTED  NEGLIGENCE. 

Spc  "Negligence,"  $  8. 

INADEQUATE  DAMAGES. 

Soc  "Damages,"  f  4. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  (  2. 


INDEMNITY. 


See  "Principal  and  Surety."' 


INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Again$t  particular  <iat»e»  of  per$on». 
Pliysidans  for  sale  of  morphine,  see  "Poisons." 

For  particular  offentea. 

See  "Burglary,"  %  2;  "Disorderly  Conduct"; 
"Embezzlement";  "Nuisance,"  }  1;  "Per- 
jury," 8  2. 

Sale  of  morphine,  see  "Poisons." 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," (  5. 

g    1.    Requisites  and  raAeleaey  of  aeoii- 
•aUon. 

The  omission  of  the  word  "there"  from 
the  expression  "then  and  there"  in  the  charg- 
ing part  of  an  indictment,  held  not  to  renilev 
the  same  defective. — Manovitcb  v.  State  (Tex. 
Or.  App.)  1. 

*It  is  not  necessary  that  each  count  of  an 
indictment  shall  commence  "in  the  name  and 
by  the  authority  of  the  state,"  or  conclude 
"against  the  peace  and  dignity  of  the  state." 
Manovitcb  v.  State  (Tex.  Cr.  App.)  1. 

While  each  count  of  an  indictment  must  in 
the  char;dng  part  thereof  distinctly  charge  an 
offense,  the  formal  allegations  may  be  supplied 
by  reference  to  the  beginning  of  the  indictment. 
— Manovitch  v.  State  (Tex.  Cr.  App.)  1. 

'Where  the  first  count  of  an  indictment  is 
referred  to  in  the  other  counts  and  is  after- 
wards dismissed.  It  may  still  be  looked  to  to 
supply  the  date  and  venue  of  the  offense. — 
Manovitch  y.  State  (Tex.  Cr.  App.)  1. 

i   2.    Joinder    of    parties,    offenses,    *nd 
oonnts,  dnpUolt^,  and  eleetlon. 

*An  indictment  charging  in  one  count  that  de- 
fendant shot  C.  and  in  another  that  C.  was 
shot  by  others  and  that  accused  was  present 
aiding  and  abetting  them,  etc.,  held  to  state 
but  a  single  offense  so  that  the  state  was  not 
required  to  elect — ^Britton  v.  Commonwealth 
(Ey.)  656. 

An  indictment,  as  amended,  held  to  property 
charge  the  single  offense  of  selling  petroleum  at 
retail  through  the  county  by  means  of  wagons 
without  a  license.— Standard  Oil  Oo.  v.  Common- 
wealth (Ky.)  696.   ■ 

i  3.    Motion   to   anash   or  dlsmlaa,   and 
demnxrer. 

On  sustaining  a  demurrer  to  an  indictment 
held  no  abuse  of  discretion  for  the  trial  court 
to  refuse  to  resubmit  the  case  to  the  grand  jury 
[Cr.  Code  Prac  §  170].— Commonwealth  v.  Bray 
(Ky.)  622. 

•Objection  to  indictment  on  account  of  exclu- 
sion of  colored  jurors  from  grand  jury  on  ac- 
count of  race,  held  not  to  be  raised  by  motion 
to  quash  but  by  plea  in  abatement. — Ransom  v. 
State  (Tenn.)  933. 

I   4,     Iianea,  proof,  and  Tariance. 

♦The  indictment  having  alleged  the  robbery 
was  committed  on  a  person  to  the  grand  jury 
unknown,  held  the  state  must  introduce  evi- 
dence thereof.— Floyd  v.  State  (Ark.)  125. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,"  S  4. 


*  Point  annotated.    See  syllabiu. 
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*Aja  agreement  of  an  insurance  agent  that 
the  policy  issued  by  defendant  should  hold  good 
until  the  agent  coald  procure  insured  a  policy  in 
another  company,  held  binding  on  defendant.— 
Citizens'  Ins.  Co.  t.  Henderson  Elevator  C!o. 
(Ky.)  601. 

8    3.    The  eoniraet  la'seneraL 

*The  bond  of  a  surety  company  indemnifying 
an  employer  against  default  of  an  employ^  is  to 
be  most  strongly  construed  against  the  surety. — 
American  Bonding  Co.  of  Baltimore  t.  Morrow 
(Ark.)  613. 

The  liability  on  a  bond  indemnifying  an  em- 
ployer against  default  of  an  employ^  held  limit- 
ed for  the  whole  period  covered  by  the  bond  and 
renewals  to  the  amount  specified  in  the  bond. — 
Axnerican  Bonding  Co.  of  Baltimore  v.  Morrow 
(Ark.)  613. 

Ky.  St  1903,  §  656,  held  not  to  apply  to  a 
note  given  by  an  insured  for  money  borrowed 
from  the  insurer  pursuant  to  the  terms  of  the 
policy.— Jagoe  v.  .^tna  Life  Ins.  Co.  (Ky.)  598. 

lijnuBi 
P0U07. 

*An  assignment  by  the  beneficiary  in  a  life 
policy  to  the  insured  ia  valid,  though  it  is  not 
indorsed  on  the  policy.— Doty  v,  IMekey  (Ky.) 
544. 

{  5.  OanoellatlaB,  ■nrrender,  abutdon- 
ment,  or  reaolaaloa  of  policy. 

*Facts  held  to  show  cancellation  of  a  fire  pol- 
icy.— Citizens'  Ins.  Co.  v.  Henderson  Elevator 
Co.  (r<y.)  601. 

{  6.  AToldanoe  of  poUey  for  miarepre- 
sestatloa,  fravd,  or  breach  of 
warranty  or  oeadltioii. 

(Certain  facts  held  not  to  show  breach  of  warran- 
ty in  application  by  bank  for  bond  indemnifying 
against  default  of  cashier. — American  Bonding 
Co.  of  Baltimore  v.  Morrow  (Ark.)  613. 

'Where  the  statements  in  an  application  for 
a  life  policy  are  made  warranties,  it  is  essen- 
tial to  the  validity  of  the  policy  that  the  state- 
ments are  true. — National  Life  Ins.  C!o.  y.  Bep- 
pond  (Tex.  Civ.  App.)  7T8. 

*A  stipulation  in  an  application  for  a  life 
policy  held  not  to  modify  the  warranty  and 
make  the  answers  of  the  insured  mere  represen- 
tations.— Natiopal  Life  Ins.  Co.  v.  Keppond 
(Tex.   Civ.  App.)   77a 

'Where  a  life  policy  made  the  statements  in 
the  application  warranties,  and  insured  did  not 
give  the  name  of  the  physician  who  had  treated 
nim  within  five  years  when  answering  the  ques- 
tion calling  on  him  to  give  the  name  and  address 
of  each  physician  consulted  during  the  past  five 
years,  there  was  a  misstatement  avoiding  the 
policy.—National  Life  Ins.  Co.  v.  Reppond  (Xex. 
Civ.   App.j  778. 

*The  answer  of  an  apj^licant  for  life  insurance 
to  questions  in  an  application  Md.  not  to  ^ve 
notice  to  the  insurer  that  any  other  physician 
than  those  mentioned  in  the  application  had 
treated  the  applicant,  and  the  policy  was  nonen- 
forceable  in  view  of  the  application  making  the 
applicant's  statements  warranties.  —  National 
Life  Ina.  Co.  ▼.  Reppond  (Tex.  Civ.  App.)  778. 

I  7«  Forfeititre  of  policy  for  breaah  of 
promiaaory  vrarranty,  oOTeaant, 
or  condition  snbaeanent. 

Examinations  of  a  cashier's  book  made  by  a 
bank  held  sufficient  under  warranty  on  applica- 
tion for  a  bond  indemnifying  against  his  default 


inconsistent  with  the  terms  of  the  poligr  wittun 
Ky.  St  1903,  {  656.— Jagoe  v.  Mtna.  Life  Ins. 
Co.  (Ky.)  598. 

A  life  policy  construed  and  held  to  give  to 
the  insured  one  of  three  options,  of  an  extended 
insurance,  or  a  paid-up  policy,  or  a  loan  from 
the  insurer.— Jagoe  v.  ,^tna  Life  Ins.  Co.  (Ky.) 

Under  Laws  N.  T.  1892,  p.  1869,  c  690, 
i  88,  the  share  of  a  policy  lapsed  for  nonpay- 
ment of  premiums,  after  having  been  in  force 
for  3  years,  must  be  applied  to  the  purcliase  of 
extended  insurance  unless  the  policy  holder  has 
elected  to  -  take  paid-up  insurance  therefor.— 
United  States  Life  Ins.  O.  v.  Spinks  (Ky.)  889. 

In  Laws  N.  T.  1892,  p.  1869,  c.  690,  {  88, 
the  words  "dividend  additions"  refer  to  that  part 
of  the  premium  charged  which  was  loaded  onto 
the  premium  in  excess  of  its  share  of  expenses 
and  losses,  and  such  addition  and  the  earnings 
thereon  which  constitute  the  surplus,  must  be 
applied  in  buying  extended  insurance  for  lapsed 
policies.— United  States  Life  Ins.  0>.  v.  Spinks 
(Ky.)  889. 

Unless  insurance  companies  keep  accurate 
accounts  with  their  policy  holders  as  classes,  no 
presumption  will  be  indulged  in  the  complain- 
ant's favor  in  valuing  and  applying  surplus  or 
"dividend  additions,"  to  lapsing  policies. — Unit- 
ed States  Life  Ins.  Co.  v.  Spinks  (Ky.)  889. 

Statement  of  rights  under  a  life  policy,  and 
a  note  given  by  insured  to  the  insurer,  as  col- 
lateral security  for  which  the  policy  was  as- 
signed, relative  to  the  amount  of  paid-up  in- 
surance to  which  insured  was  entitled  on  lapse 
of  the  original  policy. — Penn  Mut  Life  Ins.  Co. 
V.  Barnett's  Adm'r  (Ky.)  1120. 

'Failure  to  substantially  comply  with  the  iron- 
safe  clause  does  not  avoid  the  policy,  but  pre- 
cludes recovery. — Johnson  v.  Mlercantile  Town 
Mut.  Fire  Ins.  Co.  (Mo.  App.)  697. 

•Evidence  held  not  to  show  a  compliance  with 
the  "iron-safe  clause"  of  a  fire  policy. — Johnson  • 
V.  Mercantile  Town  Mat  Fire  Ins.  Co.  (Mo. 
App.)  697. 

Where  insured  gave  notes  for  a  portion  of 
the  premium  and  did  not  die  until  after  tender 
of  payment  on  notice  of  the  maturity  of  the 
notes  no  forfeiture  was  incurred. — Kavanaugh  v. 
Security  Trust  ft  Life  Ins.  Co.  (Tenn.)  4£0. 

*In  the  absence  of  statute  or  the  express 
term  in  a  policy  making  the  mailing  of  a  notice 
of  premium  maturity  sufficient  it  must  appear 
that  the  communication  was  received,  before 
default  ten  operate  as  a  forfeiture. — Kava- 
naugh V.  Security  Trust  &  Life  Ins.  Co.  (Tenn.) 
499. 

*The  failure  to  pay  a  premium  note  held  to 
avoid  a  life  policy.—National  Life  Ins.  Co.  v. 
Reppond  (Tex.  Civ.  App.)  778. 

A  life  policy  held  void  for  the  failure  of  the 
insured  to  pay  certain  notes  given  to  the  agent 
in  settlement  of  the  premium. — National  Life  • 
Ins.  Co.  V.  Reppond  (Tex.  Civ.  App.)  778. 

(  8.  EstoBPeli  walTer,  or  aKreements 
aSeotlns;  riglit  to  aTold  or  for- 
feit poUcy. 

'That  an  agent  of  an  insurance  company  em- 
ployed to-  procure  insurance  waived  the  falsity 
of  answers  in  an  application  for  insurance, 
may  be  proved  by  parol. — People's  Fire  Ins. 
Co.  v.  Goyne  (Ark.)  365;  Same  v.  Bird,  Id.; 
Same  v.  H.  J.  Freeland  &  Bro.,  Id. 


*7oint  annotated.    Bee  syllabna. 
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*An  insonuice  compaiiy  keU  estopped  bj  the 
«ondnct  of  ita  a^ent  from  araiUns  itaelf  of  falae 
anawen  to  a  material  qneation  in  an  applica- 
tion for  inanranoe.— People's  Biic  Ina.  Co.  t. 
Uoyne  (Aik.)  365 ;  Same  v.  Bird,  Id. ;  Same  t. 
II.  J.  Fr<H-lan<1  ft  Bro.,  Id. 

*In  an  aetiaa  on  a  policy,  facts  held  to  soa- 
tain  a  findins  that  a  condition  that  the  polir-y 
aboald  be  void  if  insnr«d's  interest  was  other 
than  a  aole  and  onconditional  ownership  was 
waived. — Hartford  Fire  Ins.  Co.  t.  Enoch 
(ArlL)  383. 

*In  an  action  on  a  policy,  an  instmction  tliat 
the  requirement  of  additional  proofs  of  loa 
wonld  not  preclude  the  insurer  from  relyioc  on 
a  breach  of  a  condition  in  the  policy  requiring 
sole  and  unconditional  ownership,  hM  properly 
refused.— Hartford  Fin  Ins.  Co.  t.  Smocb 
(AriL)  393. 

An  insurer  through  ita  agent  has  power  to 
waive  forfeiture  of  a  policy.— Home  Ins.  Co.  of 
Xew  Torlt  t,  Ballew  (Ky.)  878. 

'Local  agant  of  a  fire  insurance  company 
held  to  have  power  to  waive  provisions  of  the 
policy.— Rndd  v.  American  Unarantee  Fund 
Mot  Fire  Ins.  Co.  (Mo.  App.)  237. 

Thp  Iron^afe  dause  in  a  fire  policy  held  to 
havp  been  waived.— Rudd  v.  Am<>rican  Ouaran- 
r<>e  Fund  Mnt  Fire  Ins.  Co.  (Mo.  App.)  237. 

*The  adjustment  of  a  loss  under  a  fire  policy 
waivoK  a  forfeiture  for  previous  violation  of  a 
(.-ondition  of  the  policy.— Rudd  v.  American 
(iuarantee  Fund  Mut.  Fire  Ins.  Co.  (Mo.  App.) 
•J37. 

An  agreement  entered  into  between  insured 
in  a  fire  policy  and  an  adjuster  held  not  to 
ppevent  a  final  ad>UKtmpnt  and  promise  to  pay 
the  loss  from  operating  as  an  estoppel  on  the 
pompany.— Rudd  t.  American  Guarantee  Fund 
Mut.  Fire  Ins.  Co.  (Mo.  App.)  237. 

•A  life  policy  held  in  force  by  reinstatement.— 
Wichman  v.  Metropolitan  Life  Ins.  Co.  (Mo. 
App.)  605. 

I  9.     Risks  aad  eansas  of  loss. 

Farts  held  not  to  show  liability  on  a  policy 
whereby  a  bank  waa  insured  against  damage  to 
its  vault,  furniture,  etc.,  by  any  person  attempt- 
ing to  make  an  entry  Into  the  vault. — Mt.  Eden 
Bank  T.  Ocean  Accident  ft  Guarantee  Co.  (Ky.) 
460. 

1 10.   Eztaatt  of  loss  mmA  UaMUty  of  ia^ 

snrar. 

*Whnt  conRtitutes  a  total  lotw  of  a  building 
within  Ilev.  St.  1800,  i  70C0,  relating  to  recov- 
ery for  total  loss  to  property  insured,  determin- 
ed.—Stevens  V.  Norwich  Union  Fire  Ins.  Co. 
(Mo.  App.)  684. 

A  loMs  of  household  goods  insured  held  only 
partial,  roqiiirinR  in  case  of  disaKreement  ns 
to  the  amount  of  the  loss,  submission  of  the 
same  to  apprnisement  as  required  by  the  policy. 
—Stevens  v.  Norwich  Union  Fire  Ins.  Co.  (Mo. 
App.)  684. 

•Rev.  St.  1800,  i  7070,  held  to  operate  to  fix 
'  the  vnlne  of  property  insured  at  the  time  of  the 
issuance  of  the  policy,  and  to  prevent  the  insur- 
er to  thereafter  say  that  at  that  time  it  was 
not  of  the  value  meutiouod. — Stevens  v.  Norwich 
I'liion  I''ire  Ins.  Co.  (Mo.  App.)  084. 

ill.   Notice  and  proof  of  loaa. 

•Insured  having  attempted  in  good  faith  to 
fumUh  proofs  of  loss  within  the  stipulated 
time,  the  insurer  is  iKiund  to  promptly  notify 
insured  of  its  objecffons  thereto. — Hartford 
Fire  Ins.  Co.  v.  Enoch  (Ark.)  .%)3. 


|1«.       _ 

*A  fire  policy  containing  atipidatioas  with  r^ 
•pcct  to  aniraisenieot  of  a  kMs  in  case  of  a  dis- 
agreement as  to  tlte  amoont  tlwreof.  coostmed 
s^  held  to  make  an  appraisal  a  coaditioo  pre- 
cedent to  a  rigitt  of  action  on  tJie  pt^cy. — Stev- 
ens T.  Norwldb  Union  Fire  Ins.  Co.  (Mo.  App.) 
684. 

•Under  Rev.  St.  1809,  I  7909.  the 
an  inanred's  loss  on  a  building  tottlly  ( 
held  to  be  tlie  amount  of  tlie  poUey.  and  there 
could  be  no  disagreement  as  to  the  amount 
within  a  stipulation  calling  for  an  arbitratioa 
on  disagreement. — Stevens  v.  Norwich  Unioa 
Fire  Ins.  Co.  (Mo.  App.)  684. 

{13.   Aatloas  oa  polleiea. 

•In  an  action  on  a  fire  policy  interest  was 
allowed  only  from  the  date  the  policy  waa  made 
payable  and  not  from  the  date  of  the  fire. — 
Hartford  Fire  Ina.  Ck>.   v.  Enoch  (Aric)  393. 

•Where  insured,  though  not  the  absolnte  own- 
er, bad  an  insnrable  interest  in  the  property 
an  instruction  that  he  could  not  in  any  event 
recover  insurance  on  property  which  he  did  not 
own,  was  properly  refused. — ^Hartford  Fire  Ins. 
Co.  V.  Enoch  (Ark.)  393. 

An  instruction  that  insured  could  not  recover 
nnless  he  was  the  absolnte  and  unconditional 
owner  of  the  property,  was  properly  modified 
by  adding  the  clause  unless  sudi  condition 
was  waived.— Hartford  Fiia  Ins.  Co.  v.  Enoch 
(Ark.)  393. 

Facts  held  sufficient  to  warrant  a  finding  that 
insurer  had  waived  payment  of  premiums  on  the 
day  specified. — Home  Ins.  Co.  of  New  York  v. 
Ballew  (Ky.)  878. 

In  an  action  on  a  fire  policy,  an  instmction  as 
to  estoppel  to  assert  a  forfeiture  for  noncom- 
pliance with  the  iron-safe  clause  held  improper 
because  disregarding  certain  evidence. — Radd  v. 
American  Guarantee  limd  Mut  Fire  Ins.  Co. 
(Mo.  App.)  237. 

A  finding  in  an  action  on  a  fire  policy  held 
to  settle  that  the  building  destroyed  was  a 
total  loss,  so  that  the  measure  of  damages  waa 
as  fixed  by  Rev.  St  1800,  I  7969,  the  amount 
of  the  policy.— Stevens  v.  Norwich  Union  Fire 
Ina.  Co.  (Mo.  App.)  684. 

In  an  action  oa  a  fire  policy,  the  insurer  held 
not  entitled  to  complain  of  the  failure  to  suffi- 
ciently diarge  as  to  what  constitutes  a  total  loss. 
—Stevens  v.  Norwich  Union  Fire  Ins.  Co.  (Mo. 
App.)  684. 

In  an  action  on  a  fire  policy,  a  finding  of  a 
total  loss  within  Rev.  St  1899.  |  7969  and  not 
a  partial  loss  within  section  7971,  held  warrant- 
ed.—Stevens  V.  Norwich  Union  Fire  Ins.  Co. 
(Mo.  App.)  684. 

In  an  action  on  a  fire  imUct,  the  burden 
held  on  plaintiff  to  show  compliance  with  the 
iron-safe  clause.— Johnson  v.  Mercantile  Town 
Mut  Fire  Ins.  Co.  (Mo.  App.)  697. 

§14.    Mutual  beneflt  lasnramoe. 

*In  an  action  on  an  insurance  certificate,  the 
burden  of  proof  that  insured  committed  sui- 
cide held  on  the  defendant — Grand  Lodge  A.  O. 
U.  W.  V,  Banister  (Ark.)  742. 

In  an  action  on  a  benefit  certificate,  evidence 
held  sufficient  to  .su.stiilu  a  finding  that  insured 
died  from  accidental  shooting,  and  that  l>e  did 
not  commit  suicide.— Grand  Lodge  A.  O.  U.  W. 
V.  Banister  (Ark.>  742. 

In  an  action  on  an  insurance  certificate,  the 
verdict  of  a  coroner's  jury  finding  that  insured 
committed  suicide,  was  not  sufficient  to  estab- 
lish a  prima  fncie  case  of  de.-ith  from  suicide. 
—Grand  Lodge  A.  O.  U.  W.  v.  Banister  (Arlc) 
742. 


*  Point  anmotatad.    Soo  sjUabna. 
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Certain  facta  held  not  to  show  the  reinstate- 
ment of  m  suspended  member  of  a  mntnal  bene- 
fit society.— Warner  v.  Modem  Woodmen  of 
America  (Mo.  App.)  222. 

Under  a  by-law  of  a  mutual  benefit  society  a 
suspended  member  is  not  reinstated  until  he 
has  submitted  a  truthful  health  certificate  for 
approval  to  the  head  physician. — Warner  v. 
Modem  Woodmen  of  America  (Mo.  App.)  222. 

In  an  action  on  a  benefit  certificate,  a  re- 
quested charge  on  the  issue  of  deceased  chang- 
big  his  employment  without  the  consent  of  the 
insurer  held  covered  by  instructions  given. — 
Hardister  v.  Supreme  Order  of  Married  Men's 
Lieague  of  America  (Mo.  App.)  318. 

•Where  a  life  policy  entitled  the  beneficinry 
to  an  assessment  not  exceeding  a  specified 
amount,  and,  in  an  action  thereon,  there  was  no 
evidence  as  to  what  an  assessment  would  pro- 
duce, the  beneficinry  was  entitled  to  the  face 
of  the  policy.— Hicks  v.  Northwestern  Aid  Aas'n 
(Tenn.)  962. 

•Where  a  policy  provided  that  the  rates 
should  not  l>e  increased  except  on  the  happening 
of  an  unexpected  emergency,  the  burden  of 
proof  was  on  the  defendant  seeking  to  sustain 
Increased  rates  to  show  that  the  emergency  had 
in  fact  occurred.— Hicks  v.  Northwestern  Aid 
Ass'n  (Tenn.)  962. 

A  life  insurance  company  h4ld  not  entitled 
to  increase  the  preminm  rate  of  existing  insur- 
ance except  on  the  occurrence  of  an  emergency 
whereby  tlie  mortua^  and  reserve  funds  should 
become  exhausted.— Hicks  v.  Northwestern  Aid 
Ass'n  (Tenn.)  062. 

An  insurance  companv  held  not  entitled  to 
change  its  contract  with  insured  without  his 
consent  merely  to  facilitate  the  reorganization 
of  its  business  on  a  more  satisfactory  ImsIs.— • 
Hicks  T.  Northwestern  Aid  Ass'n  (Tenn.)  962. 

A  tender  of  a  contract  rate  of  insurance  held 
waived  by  the  act  of  the  insurer  in  insisting 
on  a  payment  of  a  new  and  higher  rate. — 
Hicks  V.  Northwestern  Aid  Ass'n  (Tenn.)  962. 

Where  an  insurance  company  illegally  at- 
tempted to  increase  the  rates  on  existing  poli- 
cies, the  holders  were  not  bound  to  pay.  but 
the  I)eneficiarie8  on  the  matnritv  of  the  policies 
were  entitled  to  recover  their  full  face  value,  less 
premiums  unpaid  at  the  lawful  or  contract  rate. 
—Hicks  V.  Northwestern  Aid  Ass'n  (Tenn.)  962. 

•A  beneficinry  in  a  mutual  benefit  certificate 
held  to  have  died  the  owner  of  a  rested  interest 
In  the  certifiratp.  so  thst  the  fund  accruing  on 
the  denth  of  the  member  passed  to  her  dis- 
tributees.—Simms  V.  Randall  (Tenn.)  971. 

INTENT. 

Element  of  rarceny,  see  "I/arceny,"  §f  1.  2. 
Fraudulent,  see  "Fraudulent  Conveyances,    {  1. 

INTEREST. 

Effect  as  to  credibility  of  witness,  see  "Wit- 

nefwes,"  f  3. 
Tlecovery   of   interest   in    action    on   insurance 

policy,  see  "Insurance,"  i  13. 

f    1.    Rights  and  liabilities  in  ksbS'*!- 

•In  an  action  between  bank  and  another  to  de- 
termine the  right  to  certain  cotton,  where  the 
proceeds  thereof  were  deposited  in  the  bank, 
interest  on  the  deposit  held  recoverable  from 
the  bank  only  from  the  date  of  judgment— 
ntizens'  Bank  of  Little  Rock  v.  Arkansas 
Compress  &  Warehouse  Co.  (Ark.)  997. 

I  Z.     Tiaie  and  eeatpntatloii. 

A  broker  in  a  snit  for 'commissions  not  hav- 
ing made  demand  l>efore  suit  brought  held  only 


entitled  to  Interest  from  the  date  of  the  suit. — 
Warren  Commission  &  Investment  Co.  v.  Hull 
Real  Estate  Co.  (Mo.  App.)  1038. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  S  1, 

INTERPLEADER. 

I    1.    Ria;ht  to  interpleader. 

In  a  suit  on  a  note,  defendant  held  not  neatrai 
between  plaintiffs  and  the  administrator  of 
plaintiffs'  indorser,  and  not  entitled  to  main- 
tain a  bill  of  interpleader. — Oreene  t.  Davis 
(Mo.  App.)  318. 

INTERROGATORIES. 

To  jury,  see  "Trial,"  {  13. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERSTATE  EXTRADITION. 

See  "Extradition,"  {  1. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Brewery  as  public  nuisance,  see  "Nuisances," 

»1. 
Cross-examination  of  witnesses  in  prosecution 

for  violation  of  liquor  law,  see  "Witnesses," 

«  2. 
Interest  and  bias  of  witness  in  prosecution  for 

violation  of  liquor  laws,  see  "Witnesses,"  |  8. 

I  1.    Power  to  eontrol  traffio. 

•A  city  has  no  power  to  adopt  an  ordinance 
making  it  unlawful  for  the  keeper  of  a  dram- 
shop, defined  by  liev.  St  1899,  §  2990,  to  allow 
women  to  enter  the  dramshop  and  obtain  liquor. 
—City  of  Joplin  v.  Jacobs  (Mo.  App.)  219. 

The  right  of  a  city  of  the  second  class  to  li- 
cense dramshops  to  sell  liquors  on  Sunday  un- 
der Rev.  St.  1899.  8  5508,  lield  not  abrogated 
by  Dramshop  Act  1891  (Laws  1891.  p.  128).  nor 
by  Laws  190.3,  p.  109.  amending  Rev.  St.  1899, 
i  21)97.— State  v.  Kesselis  (.Mo.  App.)  494. 

•Under  Rev.  St  1899,  {  5508.  subds.  17,  21. 
a  city  of  the  second  class  held  authorized  to  pass 
an  ordinance  authorizing  the  sale  of  liquors 
on  Sunday,  which  operated  to  suspend  within 
the  city  the  application  of  Rev.  St.  1899,  $ 
3011.— State  v.  Kessells  (Mo.  App.)  4!>4. 

i   2.    Local  option. 

•Publication  on  four  successive  weeks  of  an 
order,  putting  the  local  option  law  in  operation 
in  a  newspaper  de.signated  by  the  county  judge 
under  Sayles'  Rev.  Cir.  St.  art.  3:J91,  held  a 
condition  precedent  to  the  operation  of  the  law. 
— Chenowfth  v.  State  (Tex.  Or.  App.)  19. 

•Publication  for  three  times  in  a  certain 
paper  and  once  in  another  paper  of  an  order 
putting  a  local  option  law  in  force  in  a  county 
held  an  insufficient  publication  within  Sayles' 
Rev.  Civ.  St.  art.  3391.— Chenowith  v.  State 
(Tex.  Cr.  App.)  19. 

That  a  county  judge  subsequently  certified  the 
adoption  of  local  option  in  a  county  based  in 
part  on  a  voluntary  publication  of  the  local 
option  order  in  a  certain  newspaper  held  not  a 


96  S.W.-75 


•Point  annotated.    See  sjllabns. 


Digitized  by  VjOOQIC 


IMDKZ. 


1187 


I   S.   ■p«el«l  mr  snbatltot*  Jadcas. 

*The  regular  district  judce  alone  nas  power 
to  create  a  special  term. — McAIIen  t.  Raphael 
(Tex.  Civ.  App.)  TW. 

i  8.    Blshta,  power*,  dntlea,  Mtd  UaUI- 
Itfea. 

That  a  suit  filed  in  the  district  court  of  the 
one  district  was  tried  there  by  the  judge  of 
another  district  held  of  no  consequence. — Rabb 
T.  Texas  Loan  &  Investment  Co.  (Tez.  Civ. 
App.)  77. 

S  4.    DlaqnaUfleatioa  to  »ot. 

*That  the  regular  district  judge  appeared 
to  some  extent  as  one  of  the  counsel  for  the 
successful  party  held  no  ground  for  the  reversal 
of  a  correct  judgment — McAllen  v.  Raphael 
(Tex.  Civ.  App.)  780. 

JUDGMENT. 

Effect  as  caring  defects  in  pleadings,  see  "Plead- 
ing," J  11. 

In  actions  by  or  against  partieviar  clattet  of 
person*. 
See  "Infante,"  §  3. 
Charitable  institutions,  see  "Charities,"  {  2. 

7n  partieitlar  oivU  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  {  1;  "Gar- 
nishment," S  3. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

For  admeasurement  or  assignment  of  dower,  see 
"Dower,"  {  1. 

Foreclosure,  see  "Mortgages,"  $  4. 

For  separate  maintenance,  see  "Husband  and 
Wife"'  8  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and  £<r- 
ror.-'^i  22. 

Personal  judgment  for  deficiency  on  foreclosure, 
see  "Mortgages."  {  3. 

To  enforce  special  assessments  for  public  im- 
nrovements,    see    "Municipal    Corporations," 

In  criminal  prosecutions. 
See  "CMminal  Law,"  f  20;  "Homicide,"  |  8. 

Revieio. 
Review  In  general,  see  "Appeal  and  ErtoT." 
Review  as  dependent  on  finality  of  determina- 
tion, see  "Appeal  and  Error,"  {  1. 

I  1.    Natvr*  smd  essentials  In  cenevaL 

•Where  in  an  action  on  a  policy  of  insurance 
insurer  did  not  ask  for  a  recovery  of  an  un' 
paid  premium,  it  was  not  error  for  the  court 
not  to  deduct  such  premium  from  plaintiff's  re- 
covery.—Home  Ins.  Co.  of  New  York  t.  Ballew 
(Ky.)  878. 

I  8.    By  defaolt. 

The  rendering  of  judgment  In  a  certain 
amount  by  default  against  defendant  held  er- 
ror. Kirby's  Dig.  U  6111,  6188.— Ozark  Ins. 
C!o.  v.  Leatherwood  (Ark.)  374. 

♦The  granting  of  further  time  for  the  filing  of 
an  answer  held  discretionary  with  tlie  trial 
court,  under  Kirby's  Dig.  §§  6111  and  6188.— 
Ozark  Ins.  C!o.  v.  Leatherwood  (Ark.)  374. 

*A  petition  to  set  aside  a  default  judgment 
held  filed  too  late  under  Rev.  St  1809,  {  777.— 
Bader  v.  Jones  (Mo.  App.)  306. 

«   3.    Eqaitable  relief. 

'Defendant,  against  whom  a  Judgment  wai 
taken,  ?ield  entitled  to  an  injunction  restraining 
enforcement  of  execution  and  to  a  new  trial. — 
Kirk  V.  Cover  (Ky.)  824. 

♦One  seeking  to  restrain  enforcement  of  exe- 
cution btise(\  on  a  judgment  against  him  held 
.not    entitled    to    equitable    relief    against    the 


judgment  until  he  had  paid  a  portion  thereof  as 
against  which  he  admitted  he  had  no  defense. 
—Kirk  V.  Qover  (Ky.)  824. 

I  4.    Collateral  attaek. 

Elvldence  held  not  to  show  tliat  a  Judgment 
set  up  in  bar  to  an  action  was  procured  by 
fraud.— Smith  v.  (Jowdy   (^.)  666. 

♦The  presumption  that  a  sufficient  affidavit 
was  filed  to  authorize  the  issuance  of  a  citation 
by  publication  is  on  collateral  attack  rebuttable, 
unless  rebutting  it  involves  a  contradiction  of 
the  record.— Stoneman  v.  Bilby  (Tex.  Civ.  App. ) 
60. 

In  view  of  the  recitals  of  a  judgment  foreclos- 
ing delinquent  taxes  and  the  record,  the  pre- 
sumption that  a  proper  affidavit  was  filed  to 
render  a  citation  by  publication  proper  held 
overcome.— Stoneman  v.  Bilby  (Tex.  Civ.  App.) 
60. 

♦An  attack  on  a  judgment  held  collateral 
though  the  parties  to  the  two  suite  in  differ- 
ent courte  were  the  same.— Parker  t.  W.  L. 
Moody  &  Ck>.   (Tex.  Civ.  App.)  650. 

i   S.    Coasimctioa     and     operation     In 
CeneraL 

♦Under  Rev.  St.  1899,  §  672,  a  judgment  re- 
citing that  an  appeal  was  dismissed  held  not 
conclusive  that  the  case  was  not  disposed  of 
on  ite  merits. — Hanley  t.  Holton  (Mo.  App.) 
691. 

I  0.    Mercer  and  ttar  o<  eanees  of  aetlon 
and  defenses. 

♦Judgment  for  injuries  caused  by  filling  of 
ditch  under  railroad  embankment,  held  not  a 
bar  to  another  action  for  a  subsequent  filling 
of  the  same  ditch. — Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  McCutchen  (Ark.)  1054. 

♦An  order  striking  an  action  from  the  docket 
without  trial,  held  no  bar  to  a  subsequent  ac- 
tion.—Potter  V.  Redmon's  Ouardian  (Ky.) 
529. 

♦A  judgment  of  dismissal  held  a  bar  to  a  sub- 
sequent  action. — Smith   v.   Gowdy    (Ky.)    666. 

♦A  judgment  on  a  fire  policy  in  favor  of  plain- 
tiff held  no  bar  to  a  suDsequent  proceeding  by 
insurer  to  recover  an  unpaid  premium. — Home 
Ins.  Co.  of  New  York  v.  Ballew  (Ky.)  878. 

♦Where  plaintiff  bought  land,  relying  on  de- 
fendant's representetion  of  title  which  was 
false.  plaintifTs  failure  to  demand  a  rescis- 
sion in  a  suit  by  third  persons  to  esteblish  their 
title  held  no  bar  to  a  subsequent  suit  for  such 
relief.— Olschewske  r.  King  (Tex.  Civ.  App.) 
665. 

S  7.    GonelnslTeness  of  adjvdleatlon. 

That  a  vendee  permitted  a  third  person  to 
obtain  judgment  by  default  for  possession  held 
not  prejudicial  to  the  vendor  in  an  action  to 
foreclose  vendor's  lien  notes. — Bradbury  t. 
Dumond  (Ark.)  390. 

♦A  decision  in  a  suit  between  a  city  and  a 
light  company,  held  a  decision  that  the  city 
must  pay  the  franchise  tezes  imposed  on  the 
company  pursuant  to  laws  subsequently  enacted. 
— Board  of  Councilmen  of  City  of  Frankfort  v. 
Capital  Gas  &  Electric  Light  <3o.  (Ky.)  870. 

A  judgment  for  a  depositor  in  an  action 
against  trustees  of  a  dissolved  banking  corpora- 
tion to  which  the  cashier  was  a  party,  held 
res  judicate  of  the  question  of  the  cashier's 
negligence  in  a  subsequent  suit  by  the  trustees 
to  recover  of  a  stockholder  a  dividend  to  satisfy 
such  judgment — Daugherty  t.  Ponndstone  (Mo. 
App.)  73. 

A  certain  jndgment  held  not  a  bar  to  an  action 
to  cancel  a  vendor's  lien  on  lands. — McKinley 
V.  Wilson  (Tex.  Civ.  App.)  112. 


*  Point  annotated.    Bee  syllabaa. 
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06  SOUTHWESTERN  REFORTEB. 


*Wbere  an  admiDtott»tor  prosecuted  an  un- 
8ncces»:ful  appeal  from  an  order  settinK  aalde 
a  hoiDPstrad  to  the  widow  nnder  Rev.  St.  189S, 
art.  'Xi'tTt.  a  decision  on  appeal  was  conclusive 
u;iaiust  dpcedent'a  minor  heirs  and  precluded 
tlie  administrator  as  their  guardian  from  sub- 
sequentlj  reviewing  the  same  order  by  certi- 
orari under  articie  S32.— In  t9  Pearce  flex.  Civ. 
App.)  1084. 

I  8.     Forelitm  JvdinneBts. 

*A  judgment  against  defendant  in  divorce  for 
a  sum  of  money  as  alimony  held  onenforceaUe 
in  another  state.— Downs  v.  Downs'  Adm'r 
(Ky.)  536. 

I   B.    8nsp«aalon,   enforeement,   amd   re- 
▼IvaL 

*A  judgment  cannot  be  revived  in  the  name 
of  an  assignee.— Strother  v.  Hiliiker  (Mo.  App.) 
482. 

i  lO.  Payasemt,  satisf  kotloa,  mercer,  and 
diaoharce. 

*The  attachment  of  an  attorney's  lien  to  a 
Judgment  after  the  judgment  debtor  Iiad  per- 
fected a  right  of  offset  of  a  judgment  held  by 
him,  htli  not  to  defeat  such  ofEset  granted'  by 
Ivirby's  Dig.  {  4457.— Park  v.  Hutchinson  (Ark.) 
751. 

j  11,  AetloBS  OB  Jvdapnents. 

*Tbe  statute  of  limitations  as  it  existed  when 
a  judgment  was  rendered  is  applicable  to  an 
action  thereon. — Gaar,  Scott  &  Co.  v.  Black 
(MoL  App.)  683. 

*In  an  action  on  a  judgment,  pleas  of  general 
denial,  payment,  and  that  the  judgment  was 
compromised  and  defendant  released,  held  not 
inconsistent— Oaar,  Scott  &  Co.  v.  Black  (Mo. 
App.)  683. 

JUDICIAL  NOTICL 

In  eivil  actions,  see  "Evidence,"  i  1. 

JUDICIAL  SALES. 

Of  land  for  nonpayment  of  tax,  see  "Taxation,'' 
property  of  decedent,  see  "Executors  and 


14. 

Of  prop 
Adminiatfators,"  f  6. 


JURISDICTION. 

Amount  in  controversy,  see  "Oonrts,"  |  2. 
Want  of,  ground  for  collateral  attack  in  judg- 
ment, see  "Jodgment,"  {  4. 

Juritdiction  of  particular  action*  or  pro- 
ceeding*. 
See  "Mandamus,"  i  8. 

l^pecM  iuritdietion*  and  furUdiction*  of  pariio- 

ular  done*  of  court*. 
See   "Equity,"   S  1. 
Appellate    jurisdiction,    see    "Criminal    Law," 

I  21. 
Particular  courts,  see  "Courts," 

JURY. 

See  "Grand  Jury." 

Cnstodv  nnd  conduct,  see  "Criminal  Law,"  S  16 ; 

"Trial,"  §  12. 
Instructions   in   dvil   actions,    see   "Trial,"   SS 

5-11. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  8  13 ;  "Homicide,"  f  4. 
Questions  for  jury  in  civil  actions,  see   Trial," 

8  4. 
Questions    for   jury   in    criminal    prosecutions, 

see  "Criminal  Law,"  i  12 ;  "Homicide,"  8  4- 


Right  to  jury  trial  on  reference,  see  "Refer' 

ence,"  8  1. 
Taking  case  or  question  from  jary  at  trial,  see 

"Trial,"  8  4. 
Verdict  in  civil  actions,  see  "Trial,"  8  13. 
Verdict  in  criminal  prosecutions,   see  "Criml' 

nal  Law,"  8  17. 

8   1,     BiKbt  to  trial  by  Jury. 

•Const  art.  1,  8  6,  declaring  that  the  right 
of  trial  by  jury  sliall  remain  inviolate,  only 
protects  the  right  to  trial  by  jary  as  it  existed 
at  common  law. — Marier  v.  Wear  (Tenn.)  447. 

*Under  Shannon's  Code,  8  5336,  whether  the 
trial  of  issues  in  mandamus  proceedings  shall  be 
by  jury  is  within  the  discretion  of  the  trial 
judge. — Marier  v.  Wear  (Tenn.)  447. 

8   9,    Qnallfleatfena    of    Jurors    and   es- 
emptloas. 

'Where  a  Juror  owned  and  controlled  a  room, 
he  was  qualified  as  a  householder. — ^Mays  v. 
State  (Tex.  Cr.  App.)  329. 

8   8.    Snauaoalac,  atteadaaee,  dlsoharKo, 
and  eoBtpeasatiea. 

That  many  of  the  Jurors  were  friends  and  ac- 

?|uaintances  of  defendant  furnished  no  grounds 
or  exception  by  plaintiff.— Soper  v.  Crntcher 
(Ky.)  907. 

*Oen.  Laws  29th  Leg.  p.  17,  c.  14,  amend- 
ing Code  Cr.  Proc.  1895,  art  647a,  held  not  to 
apply  to  talesmen  summoned  to  serve  in  a  capi' 
tal  case  whom  the  sheriff  was  authorized  to 
summon  according  to  his  own  selection  under 
arUcle  649.— Mays  t.  State  (Tex.  Cr.  App.)  32». 

8  4.  Oompeteney  of  Jnrora,  ehaUeagea, 
and  obJcetloBS, 
•Under  Kirby's  Dig.  88  4636,  4540,  all  the 
defendants  in  a  civil  case  h«ld  entitled  in  the 
aggregate  to  only  three  jjeremptory  challenges. — 
Waters-Pierce  Oil  Co.  v.  Burrows  (Ark.)  336. 

*That  a  juror  formed  or  expressed  an  opinion 
concerning  the  guilt  or  innocence  of  accused 
baaed  on  newspaper  reports  did  not  disqualify 
him.— Danghtry  v.  State  (Ark.)  748. 

In  an  action  for  injuries  to  an  employ^  held 
not  error  to  permit  his  counsel  to  ask  jurors 
as  to  their  connection  with  the  accident  inmir- 
ance  business. — Dow  Wire  Works  Co.  v.  Mor- 
gan (Ky.)  030. 

•Affidavits  Add  Insufficient  to  snstain  a  mo- 
tion to  discharge  the  panel  on  the  ground  that 
colored  men  were  excluded  from  the  jury  on  ac* 
count  of  their  race.— Ransom  v.  Stats  (Tena.) 
963. 

*A  motion  to  quash  a  venire  on  the  ground 
that  colored  persons  were  exdnded  from  the 
jury  list  because  of  their  race,  is  not  sustained 
by  the  affidavit  of  the  defendant  alone,  verify- 
ing the  motion  to  quash. — Rivers  v.  State 
(Tenn.)  956. 

In  a  prosecntion  for  nnlawfnlly  carrying  a 
pistol,  held,  that  there  was  no  error  in  re- 
fusing to  allow  the  jurors  to  be  examined  as  to 
whether  they  knew  anything  about  the  facta 
of  a  former  ease. — Woodroe  v.  State  (Tex.  &, 
App.)  SO. 

JUSTICES  OF  THE  PEACE. 

Appealability  of  order  remanding  cause  to  Joa- 
tice  court,  see  "Appeal  and  Error,"  8  1, 

8   1.  Proeednre  Im  efsil  eases. 

*A  statement  for  so  mudi  due  on  settlement 
does  not  wholly  fail  to  state  a  canse  of  action. — 
Warner  v.  Close   (Mo.  App.)  481. 

•Defects  in  plaintiff's  statement  keld  waived 
by   defendant  going  to  trial  without  inaisthis 


•Point  annotated.    See  syllabns. 
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'A  juQgment  on  appeal  trom  a  justice  neia 
void  for  want  of  jurisdiction. — Little  Rock 
Traction  &  Electric  Co.  v.  Hicks  (Ark.)  385. 

An  appellee  in  an  appeal  from  a  justice  who 
fails  to  more  for  a  sufficient  affidavit  for  appeal, 
or  for  the  dismissal  thereof,  as  authorized  by 
by  Rev.  St.  1899,  i  4072.  waives  the  defect  in 
the  affidavit,  and  the  circuit  court  has  juris- 
diction.—Bader  V.  Jones   (Mo.  App.)  306. 

•Under  Rev.  St  1899.  SS  4071,  4072,  a  de- 
fective affidavit  on  appeal  from  a  justice  held 
to  confer  jurisdiction  on  the  circuit  court  on  the 
justice  transmitting  the  papers  as  prescribed 
by  section  4064,  notwithstanding  section  4062. — 
Bader  v.  Jones  (Mo.  App.)  306. 

An  affidavit  for  appeal  made  by  officer  of 
a  corporation  held  to  show  he  made  the  appli 
cation  for  the  corporation,  and  therefore  to 
be  sufficient— Brown  Mfg.  Co.  y.  Qilpin  (Mo. 
App.)  669. 

KIDNAPPING. 

E^nticement  of  child,  see  "Parent  and  Child." 

KNOWLEDGE. 

Of  defects,  see  "Master  and  Servant,"  I  4. 


LACHES. 

Effect  in  equitv,  see  "Equity,' 
Performance,"  {  2. 


i  2;  "Specific 


LANDLORD  AND  TENANT. 

See  "Use  and  Occupation." 
Ijease  by  bank,  see  "Banks  and  Banking,"  |  2. 
Mining  leases,  see  "Mines  and  Minerals,"  |  1. 
Ripfat  of  tenant  to  mortgage  crop,  see  "Chattel 
Mortgages." 

§    1.    Creatiea  and  exlstenee  of  the  re- 
Utloa. 

Reservation  of  rent  is  not  essential  to  the 
creation  of  the  relation  of  landlord  and  ten- 
ant.— Alexander  v.  Gardner  (Ey.)  818. 

•A  conveyance  of  atandine  timber  to  be  re- 
moved within  three  years  htld  not  a  license,  but 
a  lease. — Alexander  v.  Gardner  (Ky.)  818. 

g    8.     Premises,  and  enjoyment  and  nae 
thereof. 

•Landlord  held  liable  for  death  of  child  of 
tenant  occupying  flat  from  dangerous  condition 
of  closet  only  if,  under  contract,  closet  was 
for  common  use  of  tenants. — ^Hess  v.  Hinkson's 
Adm'r  (Ky.)  436. 

I  3.     Bent  and  adTanees. 

Certain  supplies  furnished  by  a  landlord  to 
a  tenant  held  within  Kirby's  Dig.  §  5033.  giv- 
ing a  landlord  a  lien  for  necessary  supplies. — 
Earl   Bros.  &  Co.  v.  Malone  (Ark.)  1062. 

The  method  in  which  a  fund  should  be  dis- 
tributed brtween  the  landlord  and  various  per- 
sons having  Hphs  on  a  crop  from  a  sale  of 
which  the  fund  resulted,  determined. — Bowles' 
Ex'r  v.  Jones  (Ky.)  1121. 

•In  an  action  by  a  landlord  to  recover  the 
value  of  a  portion  of  the  crop  sold  by  his  ten- 
ant before  payment  of  the  rent,  an  instruction 
that  defendant  must  have  known  that  the  corn 
was  raised  on  premises  rented  from  plaintiff 
in  order  to  entitle  plaintiff  to  recover  field  erro- 
neous.—Kin«  V.  Rowlett  (Mo.  App.)  493. 


tenant— King  v.  Rowlett  (Mo.  App.)  493. 

•Landlord  held  not  required  to  apply  proceeds 
of  cotton  received  from  tenant  to  payment  of 
claim  for  which  he  held  lien  against  property 
levied  on  by  third  person.— Cadenhead  v.  Roger.i 
&  Bro.  (Tex.  Civ.  App.)  952. 

In  action  by  landlord  against  third  person  for 
value  of  cotton  on  which  he  held  a  lien  for  sup- 
plies to  tenant,  allegation  as  to  application  of 
proceeds  of  bales  of  cotton  received  from  the  ten- 
nnt  held  sufficient— Cadenhead  v.  Rogers  & 
Bro.  (Tex.  Civ.  App.)  952. 

I  4.    Re-entry   and   reeoTory  of  posses- 
sion by  landlord. 

•Where  a  conveyance  of  standing  timber  was 
in  effect  a  lease,  the  grantee  on  termination 
of  his  rights  could  be  ejected  by  a  writ  of 
forcible  detainer. — Alexander  v.  Gardner  (Ky.V 
818. 

i    6.     Renting  on  shares. 

•A  contract  held  not  to  have  created  the  re- 
lation of  landlord  and  tenant— Bouriand  v.  Mc- 
Knight  &  Bro.  (Ark.)  179. 

In  an  action  for  money  received  against  n 
landowner,  held  a  question  for  the  ju'y  whether 
certain  advances  by  defendant  to  one  working 
his  land  were  within  the  contract  for  ad- 
vances.— Bouriand  v.  McKnight  &  Bro.  (Ark.) 
179. 

Under  Kirby's  Dig.  S§  5032,  6033,  land- 
lords' liens  held  not  to  include  damages  for 
negligent  cultivation,  as  against  the  intervening 
rlchts  of  a  third  party— Few  v.  Mitchell  (Ark.) 
983. 


LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "Embezzlement" ;  "Receiving  Stolen  <3oods" : 
"Robbery." 

§    1.   Offenses   and   responsibility   there- 
for. 

•Evidence  that  defendant  resold  lumber  which 
he  had  previously  sold  to  another  and  that  buyer 
hauled  it  away  held  insufficient  to  sustain  con- 
viction of  larceny  in  absence  of  evidence  to  con- 
nect defendant  with  the  carrying  away  of  the 
lumber. — Henderson  v.  State  (Ark.)  359. 

•Where  defendant  aided  in  taking  a  box  of 
goods  and  appropriated  a  part  of  its  contents 
to  his  own  use,  he  was  guilty  of  the  larceny 
of  the  whole. — Foster  v.  Commonwealth  (Ky.) 
544. 

•Where  accused  took  money  from  prosecutor's 
person  under  what  he  believed  was  a  previous 
direction  to  do  so,  and  did  not  form  an  in- 
tent to  steal  the  money  until  later,  he  was  not 
guilty  of  theft. — McMahan  v.  State  (Tex.  Cr. 
App.)  17. 

•On  a  prosecution  for  theft  under  Pen.  Codf 
1805,  art.  877,  held  error  to  refuse  to  instruct 
on  defendant's  defense. — Simpson  v.  State  (Tex. 
Cr.  App.)  925. 

§   2.  Proseoatlen  and  pnnlshment. 

Evidence  held  sufficient  to  show  intent  to 
steal.— Thrash  v.  State  (Ark.)  360. 

In  a  prosecution  for  larceny,  evidence  held 
to  sustain  a  finding  that  either  defendant  or  R. 
took  the  goods  in  accordance  with  a  prear- 
ranged   agreement    and    that    the   goods    were 


•Point  annotated.    See  syllabna. 
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thereafter    divided    between    them.— Foster    t. 
Commonwealth   (Ky.)   544. 

In  a  prosecution  for  larceny  from  the  iieraon, 
a  requested  instmction  that,  if  defendant  took 
the  money  from  prosecator's  person  as  he  be- 
lieved prosecutor  had  previously  directed  him 
to  do  in  case  of  his  excessive  intoxication,  they 
Hhonld  acquit,  was  improperly  refused. — Mc- 
Mahan  v.  State  (Tex.  Cr.  App.)  17. 

In  a  prosecution  for  larceny  from  the  person, 
an  inHtruction  on  defendant's  liability  for  the 
taking  of  money  from  prosecutor's  person  with- 
out hiR  consent  held  erroneous  as  too  restrictive. 
— McMahan  v.  State  (Tex.  Cr.  App.)  17. 

Under  evidence  in  prosecution  for  theft  of  a 
steer,  court  held  required  to  chance  on_law 
applicable  to  mistake, — Hazlett  v.  State  (Tex. 
Cr.  App.)   3a 

On  a  prosecution  for  theft  under  Pen.  Code 
180!S,  art.  877,  defendant  beiuK  charged  with 
having  converted  a  gun  left  with  him  to  be  re- 
paired, held  error  to  permit  the  prosecutor  to 
testify  that  he  would  have  left  tne  money  to 
havejMid  the  repairs  if  defendant  had  told  him 
to.— Simpson  v.  State  (Tex.  Cr.  App.)  925. 

In  a  prosecution  under  Pen.  Code  1895,  art 
S77.  making  fraudulent  conversion  of  property 
under  bailment  theft,  evidence  considered  and 
Jifld  not  to  sustain  a  conviction  but  to  show 
that  the  property  was  kept  openly  under  a 
claim  of  right— Simpson  v.  State  (Tex.  Cr. 
App.)  925. 

In  a  prosecution  for  theft  of  mules,  evidence 
held  sufficient  to  sustain  a  conviction. — Crowder 
V.  State  (Tex.  Cr.  App.)  934. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  { 

LEADING  QUESTIONS. 

To  witnesses,  see  "Witnesses,"  |  2. 

LEASES. 

See  "Landlord  and  Tenant" 


LIBEL  AND  SLANDER. 


LEGACIES. 


See  "Wills." 


LETTERS  PATENT. 

For  public  lands,  see  "Public  Lends,"  {  1. 

LEVEES. 

Acts  1906,  p.  543,  providing  for  the  assess- 
ment of  railroads  and  railroad  property  situated 
within  the  boundaries  of  certain  levee  districts, 
held  not  applicable  to  Bedford  levee  district  of 
Desha  county.— Redfork  Levee  Dlst.  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.)  117. 

Under  Acts  1891,  p.  173,  ii  14.  15,  creating 
the  Redfork  levee  district,  as  amended  by  Acts 
1N93,  p.  253,  Acts  1803,  p.  319,  creating  t6e 
Desha  levee  district,  and  Acts  1905,  pp.  543, 
.">44,  §8  1,  2,  providing  for  the  assessment  of 
railroads,  etc.,  situated  within  certain  levee 
districts,  an  assessment  of  railroad  property 
held  void  and  unenforceable.— Redfork  l^vee 
DiAt  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.) 
117. 

•Under  Kirby's  Dig.  §  6873,  and  Act  Feb.  15, 
1S93,  p.  29.  g  7,  unsurveyed  land  in  St.  Francis 
Imve  district  held  liable  to  levee  taxes. — Buck- 
uer  V.  Sugg  (Ark.)  184. 

*Paiat  Miaotsted. 


f  1.     W«rda    wad    avto    Mtl«u»U«, 
lUbUltr  tkerefor. 

*A  writing  charging  that  plaintiff  wma  m. 
second-hand  dealer,  did  inferior  work,  tma  a 
scab  establishment  and  did  not  employ  a'  me- 
chanic held  libelous  per  ae. — Pennsylvania  Iron 
Works  Co.  V.  Henry  Vogbt  Mach.  Co.  (Ky.) 
561. 

I  S.    Aetlona. 

*A  corporation  may  sue  for  libel  on  it  as  dis- 
tinct from  libel  on  its  individual  members. — 
Pennsylvania  Iron  Works  Co.  v.  Henry  Voght 
Uach.  Co.   (Ky.)  551. 

'Where  words  spoken  concerning  a  corp<nra- 
tion's  business  were  libelous  per  se  the  jury 
was  entitled  to  award  punitive  damages. —Penn- 

Slvania  Iron  Works  Co.  v.  Henry  Voght  MaxJi. 
).  (Ky.)  551. 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  |  L 

I   1.    For  ocMmpatloaa  >md  priTilec>s. 

•Act  Twenty-Fifth  Legislature  (Laws  1897.  p. 
236,  c.  163),  relating  to  the  appointment  by 
cities  of  l>oards  for  the  examination  of  plumb- 
ers, held  valid  as  within  the  police  power  of 
the  state.— Caven  ▼.  Coleman  (Tex.  Civ.  App.) 
774. 

I  S.    Zm  respeet  of  x«sl  property. 

It  is  not  necessary  to  the  validity  of  an  agree- 
ment giving  a  right  of  occupation  of  land,  tliat 
it  be  recorded. — Denton  v.  Cumberland  Tele- 
phone Sc  Telegraph  Co.  (Ky.)  1112. 

LIENS. 

Lien*  acquired  hy  particular  remedie*  or  pro- 
eeedingg. 

See  "Garnishment"  {  2. 

Particular  ela*$e»  of  liem. 
See  "Attorney  and  Client,"  {  2;  "Mechanics' 

Uens." 
Landlord's   lien   for   rent,    see   "Landlord   and 

Tenant"  I  3. 
Mortgage,  see  "Chattel  Mortgages,"  S  2. 
On  crops  raised  on  shares,  see  "Landlord  and 

Tenant"  *  5. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  |  6. 


LIFE  ESTATES. 

See  "Dower." 

Creation  by  deed,  see  "Deeds,"  {  2. 

LIFE  INSURANCE 

See  "Insurance." 

.    LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Laches,  see  "Equity,"  {  2. 

Porttcwlor  actiont  or  prooeedingi. 
See  "Specific  Performance,"  |  2. 
For  breach  of  covenants,  see  "Covenants,"  |  8. 
On  judgment,  see  "Judgment,"  i  U. 

t   1. 


Oompntmtloa   of*  period  of  llaUt** 
tioa. 

*The   statute    of    limitations    does   not   run 
against  a  cause  of  action  in  favor  of  heirs  for 
recovery  of  the  homestead  during  occupancy  by 
the   widow.— Griffin   t.    Driiui    (Ark.)    180. 
Be*  syllabas. 
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Dium  (Ark.)  190. 


Et 


administrator. — Grifi^  v. 

On  the  abandonment  of  a  homestead  by  a 
widow  through  an  ineffectual  attempt  at  aliena- 
tion thereof,  the  right  of  action  of  the  heirs 
AeM  to  become  complete  and  the  statute  of  lim- 
itations to  begin  to  run  against  it.— Griffin  t. 
Dnnn   (Ark.)   190. 

In  trespass  to  try  title,  limitations  should  be 
reckoned  from  the  date  of  the  deeds  under  which 
the  parties  in  possession  claim  title  until  the 
beginning  of  the  suit  for  possession. — Wade  v. 
<}oza  (Ark.)  388. 

'Limitations  for  obstruction  of  a  ditch  by 
'dirt  falling  from  railroad  embankment  held 
not  to  run  from  date  of  construction  of  embank- 
ment but  from  date  of  the  falling  of  the  dirt. 
—Chicago.  R.  I.  &  P.  Ry.  Co.  y.  McOutchen 
<Ark.)  1054. 

Until  dower  has  been  allotted  to  a  widow, 
limitations  do  not  run  against  her  cause  of 
action  to  recover  the  possession  of  the  same. — 
Bartee  y.  Edmunds   (Ky.)   535. 

f   Z.    Aoknowledgaent,      new      promlae, 
«ad  part   payment. 

♦The  crediting  of  the  proceeds  of  certain  prop- 
erty upon  a  debt  held  a  part  payment,  interrupt- 
ing the  running  of  the  statute  of  limitations. — 
Nunn  V.  W.  T.  McKnight  &  Bro.  (Ark.)  193. 

*The  balance  due  on  an  account  stated  is 
one  debt,  and  payment  thereon  interrupts  the 
running  of  the  statute  of  limitations  as  to  ail 
the  items  Included  in  the  statement. — Nunn  v. 
W.  T.  McKnight  &  Bro.  (Ark.)  193. 

In  an  action  against  the  estate  of  a  deceased 
executor,  evidence  lield  sufficient  to  warrant  a 
judgment  for  plaintiff.— Hendrix's  Adm'x  v. 
Hendrix    (Ky.)    921. 

*An  acknowledgment  held  sufficient  to  take 
the  claim  out  of  the  statute  of  limitations. — 
Hendrix's  Adm'x  v.  Hendrix  (Ky.)  921. 

i  3.    Fleadli4e,   evidenoe,   trial,   and  re« 
Tlew. 

In  an  action  on  an  account,  a  requested  in- 
struction relative  to  the  question  of  limita- 
tions held  properly  refused. — Nunn  ▼.  W.  T. 
McKnight  &  Bro.  (Ark.)  193. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  $  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  "Abatement  and  Revival,"  {  1. 

Statute  regarding  lis  pendens  held  to  have  no 
application  to  the  rights  of  holders  of  equit- 
able assignment  of  share  of  devisee  in  deced- 
-ent's  realty  as  against  prior  creditors  of  as- 
signor.—Thompson's  Ex'rs  V.  Stiltz  (Ky.)  884. 

LIVE  STOCK. 

<!arrlage  of,  see  "Carriers."  §  8. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads." S  8. 


LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicating 
Liquors,"  i  2. 

LOCATION. 

Of  railroads,  see  "Railroads,"  {  1. 

LOGS  AND  LOGGING. 

Cutting  timber  as  element  of  adverse  possession, 
see  ''Adverse  Possession,"  {  1. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defet^,  see  "Master 
and  Servant,"  S  4. 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

See  "Malicious  Prosecution,"  {  1. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

i    1.    Malloe. 

•Where  a  plaintiff,  in  an  action  for  mali- 
cious prosecution,  has  given  evidence  establish- 
ing a  want  of  probable  cause  for  the  prosecu- 
tion, malice  on  the  part  of  the  prosecutor  will 
be  inferred.— Jones  t.  Louisville  &  N.  R.  Co. 
(Ky.)  793. 

I  X.    Aotlesa. 

*One  suing  for  malicious  prosecution  after  ac- 
quittal on  a  trial  under  an  indictment  held  re- 
?iuired  to  establish  a  want  of  probable  cause 
or  the  prosecution.— Jones  t.  Louisville  &  N 
R.  Co.   (Ky.)  793. 

The  presumption  arising  from  an  indictment 
that  prosecutor  had  reasonable  grounds  for  in 
stitutmg  a  criminal  prosecution  held  overcome 
by  proof  in  an  action  for  malicious  prosecution 
-Jones  V.  Louisville  &  N.  R.  Co.  (Ky.)  793. 

MANDAMUS. 

Right  to  trial  by  jury,  see  "Jury,"  t  1- 

(    1.    Nature  and  groviida  in  g;eneraL 

*Law  held  to  afford  no  adequate  remedy  pre 
eluding  mandamus  in  the  case  of  a  refusal  U 
enter  judgment  on  an  alleged  invalid  verdic 
affecting  the  title  of  land.— Texas  Tram  S 
Lumber  Co.  v.  Hightower  (Tex.  Sup.)  1071. 

I    2.    Snbjeots   and   pnrposes   of  relief. 

•Mandamus  held  properly  granted  to  compe 
a  county  court  clerk  of  one  of  the  countiei 
of  a  judicial  district  to  print  a  certain  person'i 
name  on  the  official  ballot  as  a  candidate  fo: 
office  of  commonwealth's  attorney.— Robinson  v 
McOindless  (Ky.)  877. 

•The  discretion  of  the  connty  court  In  refua 
ing  to  open  a  road  after  certain  proceeding; 
therefor  had  been  had  held  not  controllable  b; 
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nuindamus. — State  «x  rel.  Galbraith  t.  McCntch- 
an  (Mo.  App.)  251. 

'Mandamus  held  to  lie  to  compel  the  council 
of  a  city  to  ])*>rfonn  a  minixtprial  act.— Caven 
T.  Coleman  <Tez.  Civ.  App.)  774. 

'Mandamus  will  lie  to  compel  a  city  conndl 
to  appoint  a  board  for  the  examination  of 
plumbers  as  required  by  Act  Twenty-Fifth  Legis- 
lature (Laws  1807,  p.  2^',G,  c.  1(>3),  notwith- 
atanding  the  provisions  of  the  charter  of  tlie 
city  BulMequently  enacted. — Caven  v.  Coleman 
<Tex.  Civ.  App.)  774. 

i  9.    Jnilsdletloa,  preeaedlmKs,  and  re- 

*A  petition  for  mandamus  to  compel  a  coun- 
<-iI  to  appoint  an  examining  board  of  plumbers 
an  required  by  Act  Twenty-Fifth  Legislature 
(Laws  1887,  p.  236.  c.  163)  kM  sufficient  to 
authorise  a  hearing  of  the  case  on  the  merits. — 
Caven  ▼.  Coleman  (Tex.  Civ.  App.)  774. 

MANDATE. 

^ee  "Mandamus." 

To  lower  court  or  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Error,*'  |  22. 


MANSLAUGHTER. 


.See  "Homicide,"  |  1. 


See  "Divorce" ; 


MARRIAGE 

"Husband  and  Wife." 


'Marriage  may  be  proved  by  evidence  of 
cohabitatioD  as  husband  and  wife.— Bartee  v. 
Kdmunds    (Ky.)    535. 

MARRIED  WOMEN. 

.See  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Appiieability  of  instructions  to  evidence  in  ac- 
tion for  injuries  to  servant,  see  "Trial,"  g  8. 

<'haIlcDge  to  juror  in  action  for  injuries  to  serv- 
ant, see  "Jury."  j!  4. 

ilarmless  error  in  instructions  in  action  on  con- 
tract of  employment,  see  "Appeal  and  Error," 
§  19. 

I    1.    Tbe  relation. 

Where  plaintiff  was  wrongfully  deprived  of 
the  right  to  comply  with  a  contract  for  serv- 
ices, the  burden  was  on  him,  to  allege  and  prove 
that  after  reasonable  effort  he  failed  to  find 
other  employment.— Shepherd  v.  GambiU  (Ky.) 
1104. 

•The  fact  that  damages  suffered  by  discharge 
in  violation  of  a  contract  for  personal  services 
might  have  been  reduced  by  obtaining  other 
employment  is  a  matter  of  defense  to  l>e  shown 
by  the  employer. — Jefferson  &  N.  W.  By.  Co. 
V.  Dreeson  (Tex.  Oiv.  App.)  03. 

'Where  a  person  who  has  been  employed  under 
a  written  contract  continues  in  the  same  service 
after  the  expiration  of  tlie  contract  by  lapse 
of  time,  such  continuation  of  service  is  presumed 
to  be  on  the  same  terms  as  those  embraced  in 
the  written  contract.— Houston  Ice  &  Brewing 
Co.  v.  Nicolini  (Tex.  Civ.  App.)  84. 

A  rule  of  a  corporation  relating  to  applica- 
tions for  employment  held  not  to  prevent  it 
from  employing  an  employ^  without  regard 
thereto. — International  Harvester  Co.  ▼.  Camp- 
bell  (Tex.  Civ.  App.)   03. 


In  an  action  for  breach  of  contract  of  em- 
ployment, certain  evidence  held  inadmissible. — 
International  Harvester  Co.  v.  Ounpbell  (Tex. 
Civ.  App.)  93. 

In  an  action  for  breach  of  contract  of  em- 
pioyment,  certain  evidence  held  inadmissible 
on  the  issue  of  the  existence  of  the  contract. — 
International  Harvester  Co.  t.  Campbell  (Ter. 
Civ.   App.)  93. 

A  petition  for  breach  of  contract  of  employ- 
ment  held  good  as  against  a  genera]  demurrer. 
— International  Harvester  Co.  v.  Campbell  (Tot. 
Oiv.  App.)  93. 

f   2.     Bervioes  and  eompeasatloa. 

An  instruction  with  reference  to  the  odd- 
struction  of  a  contract  sued  on  held  not  objec- 
tionable as  misleading  and  confusing. — Houston 
Ice  &  Brewing  Oo.  v.  Micolini  (Tex.  Civ.  App.) 

en. 

In  an  action  for  commissions  on  a  contract 
of  emplojrment.  an  instruction  concerning  tlie 
intention  of  the  parties  in  making  the  contract, 
etc.,  held  not  objectionable  as  making  the  con- 
struction of  the  written  contract  of  controlling 
effect.— Houston  Ice  &  Brewing  Co.  t.  Niooliai 
(Tex.  Civ.  App.)  84. 

In  an  action  on  an  employment  contract 
against  a  certain  corporation,  an  instruction 
that  it  was  for  the  jury  to  determine  whether 
plaintiff  was  entitled  to  commissions  after  the 
termination  of  the  original  contract,  and  before 
the  dissolution  of  the  original  corporation,  held 
not  error. — Iloufton  Ice  &  Brewing  Co.  v. 
Nicolini   (Tex.  Civ.  App.)  84. 

In  an  action  for  commissions  on  an  employ- 
ment contract,  an  instruction  that  plaintiff 
could  not  recover  in  the  absence  of  an  express 
contract  made  after  the  expiration  of  his  origi- 
nal contract  held  properly  refused. — Houston 
Ire  &  Brewing  Co.  t.  Nicolini  (Tex.  Civ.  App.) 
84. 

§  3.  Master's  UabUity  for  lajnriea  to 
serrant^Natiiro  and  extant  im 
CeneraL 

'Where  plaintiff  had  given  up  his  purpose 
of  going  to  a  closet  when  he  was  injured,  while 
standing  between  two  cars,  he  was  not  entitled 
to  recover  on  the  theory  that  defendant  had 
located  the  closet  beyond  the  tracks. — Hocker 
V.  I.«aisville  &  N.  B.  Ckk  (Ky.)  526. 

*A  master  held  not  liable  for  injuries  to  a 
servant.— Hatfield  v.  Adams  (Ky.)  583. 

'Negligence  of  defendant  in  constructing  an 
elevator  well,  and  not  the  act  of  plaintiff's  fel- 
low servant  in  stepping  on  plaintiff's  foot,  held 
the  proximate  cause  of  plaintiff's  injury.— Ober- 
meyer  v.  F.  H.  Logeman  Chair  Mfg.  Go.  (Mo. 
App.)  673. 

'Defendant  having  placed  plaintiff  to  work  at 
a  steam  candy  roller,  in  violation  of  Bev.  St. 
1800,  §  6434.  assumed  all  the  risks  of  the  dan- 
ger to  plaintiff. — Nairn  v.  National  Biscuit  Co. 
(Mo.  App.)  679. 

'The  act  of  a  master  in  requiring  plaintiff, 
a  minor,  to  operate  a  steam  candy  roller,  in  vio- 
lation of  Bev.  St.  1899,  §  6434,ilield  negligence. 
—Nairn  v.  National  Biscuit  Co.  (Mo.  App.)  G70. 

•The  statute  providing  precautions  to  be 
taken  by  trainmen  to  prevent  accidents  to  per- 
sons on  the  track  held  not  to  apply  to  an  em- 
ploy£  on  the  track;  but  the  company's  liabil- 
ity for  his  injury  depends  on  the  rules  of  the 
common  law.— Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  T.  Holland  (Tenn.)  758. 

{  4.  —  Tools,  ntaeMnery,  appliaaeea, 
and  plaeoa  f  ov  work. 

•A  master  must  exercise  care  in  furnishing  a 
reasonably  safe  place  for  a  aeryant  to  work  in 


*PolBt  annotated.    See  sjUabna. 


Digitized  by 


Google 


INDBX. 


119S 


and  to  exerdse  ordinary  care  in  repairing  it. 
—St.  Louis,  I.  M.  &  6.  R7.  Co.  v.  Andrews 
(Ark.)   183. 

*In  an  action  by  an  employ^  for  injuries  sus- 
tained wliile  descending  a  ladder,  a  certain  fact 
held  not  to  warrant  a  finding  that  employer 
WHS  negligent  in  failing  to  discover  defects  in 
tho  ladder— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Andrews  (Ark.)  183. 

*An  instruction  in  an  action  for  injuries 
to  an  employs  held  erroneous  because  making 
the  employer  an  absolute  insurer  of  the  em- 
ploye's safety. — Harris  Lumber  Co.  t.  Morris 
(Ark.)  1067. 

*An  employer  held  required  to  maintain  ap- 
pliances in  a  reasonably  safe  condition  with 
such  protection  as  will  make  them  reasonably 
safe.— Dow  Wire  Worlts  Co.  v.  Morgan  (Ky.) 
630. 

*Tbe  statute  requiring  inspection  of  coal 
mines  in  order  to  determine  the  presence  of 
gas  dpcs  not  apply  to  mines  that  do  not  gen- 
erate gas.— McKinnon  v.  Western  Coal  &  Min- 
ing Co.   (Mo.  App.)   485. 

The  protection  of  Bey.  St.  1899,  {  8822,  re- 
qnirlng  mine  operators  to  fnmish  props,  held 
to  extend  to  miners  who  work  at  a  fixed  price 
per  bushel. — McKinnon  v.  Western  Coal  & 
Mining  Co.  (Mo.  App.)  486. 

•Rev.  St.  1899,  i  8822,  held  to  require  a 
mining  company  to  keep  on  hand  a  sufficient 
supply  of  props  to  be  sent  to  miners  without 
unnecessaiT  delay,  on  request.— McKinnon  v. 
Western  Coal  &  Mining  Co.  (Mo.  App.)  485. 

*The  masfer  is  only  required  to  exercise 
reasonable  care  to  discover  defects  in  the  places 
provided  for  the  servant  to  work,  and  the  bur- 
den is  on  the  servant  to  show  a  negligent 
breach  of  such  duty.— Kremer  v.  Eagle  Mfg. 
Co.  (Mo.  App.)  726. 

*A  master  must  nse  ordinary  care  to  furnish 
for  his  servants  safe  tools,  and  is  responsible 
for  the  proximate  consequences  of  his  failure 
to  do  so.— Ham  v.  Hayward  Lumber  Co.  (Tex. 
CSV.  App.)  938. 

i  8.    ^—  Metlioda   of  xrork,   rules,   utd 
orders. 

Failure  to  maintain  a  flagman  at  the  point 
where  torpedoes  had  been  set,  to  protect  the 
rear  end  of  a  train,  held  not  negligence  justify- 
ing a  recovery  for  injuries  to  a  trackman 
by  the  explosion  of  a  torpedo  by  a  hand  car 
on  which  he  was  riding. — Murphy  ▼.  (Jalvea- 
ton,  H.  &  N.  Ry.  C!o.  (Tex.  Civ.  App.)  940. 


and    iastmotlBc 


I  6.     —  WarniaK 
serraat. 

*Where  an  inexperienced  youth  is  employed 
to  operate  a  dangerous  machine,  his  master  is 
bound  to  instruct  him  as  to  his  duties  and  to 
warn  him  of  the  danger. — Cohankus  Mfg.  Co.  v. 
Rogers'  Guardian  (Ky.)  437. 

§    7.    —  Fellovr  serraiita. 

*An  engineer  in  charge  of  an  engine  used  to 
raise,  girders  in  a  building  and  an  employ^  pla- 
cing such  girders  in  position  held  fellow  serv- 
ants.— Cooper's  Adm'rs  v.  Oscar  Daniels  Co. 
(Ky.)  1100. 

•The  owner  of  a  mine  held  not  liable  for  in- 
juries to  a  miner  by  reason  of  the  negligence  of 
the  cerii }*'•:;  I  "d  mine  foreman  in  the  perform- 
ance of  duties  imposed  by  Acta  1903,  c.  237, 
regulating  the  operation  of  mines.— Sale  Creek 
C!oal  ft  Ctoke  Co.  v.  Priddy  fTenn.)  610. 

t  8.    Risks  aunmed  hj  serraat. 

•In  an  action  for  injuries  to  a  servant  the 
danger  held  not  an  incident  of  the  employment. 
— r>oui8ville  &  N.  R.  Co.  v.  Metcalf  (Ky.)  625. 


•In  an  action  for  Injuries  to  an  employe-, 
an  instruction  as  to  assumption  of  risk,  held 
proper.— Dow  Wire  Works  Co.  v.  Morgan 
(Ky.)    530. 

•An  employ^  operating  a  circular  ripsaw, 
held  not  to  assume  the  risk  as  a  matter  of 
law.— Dow  Wire  Works  Co.  v.  Morgan  (Ky.) 
530. 

•A  servant  held  to  assume  the  risk  if  defects 
are  not  remedied  in  reasonable  time  after  prom- 
ise.—Parker  V.  Drakesboro  Coal,  Coke  ft  Min- 
ing Co.  (Ky.)  575. 

•In  an  action  for  injuries  to  an  employC> 
an  instruction  held  erroneous  as  depriving  the 
employe  of  a  right  to  recover  if  he  exercised  the 
care  a  man  of  ordinary  prudence  would  hare 
exercised. — Cooper's  Admr  v.  Oscar  Daniels 
Go.  (Ky.)  1100. 

•Where  defendant  provided  an  unsafe  elevator 
well,  a  servant  held  not  to  have  assumed  tin- 
risk  of  injury  therefrom.— Obermeyer  v,  P.  H. 
Logeman  Chair  Mfg.  Co.  (Mo.  App.)  673. 

I  9.     ^—  Contrllratory      necllKeaee      of 
■errant. 

•Plaintltr  held  not  guilty  of  such  contribntory 
negligence  as  would  preclude  a  recovery;  his 
master  being  guilty  of  negligence  in  employing 

Slaintiff  at  the  work  in  nuesUon,  in  violation  of 
lev.  St.  1899,  f  6434.— Nairn  v.  National  Bis- 
cuit Co.  (Mo.  App.)  679. 

•An  employe  held  entitled  to  assume  that  the 
master  had  exercised  reasonable  care  to  dis- 
cover defects  and  to  repair  them. — Kremer  v. 
Eagle  Mfg.  Co.  (Mo.  App.)  726. 

•Where  an  employs  had  no  knowledge  of  a 
particular  defect  In  a  floor,  and  it  did  not  ap- 
pear that  such  way  waa  inherently  more  dan- 
gerous than  that  afforded  by  the  main  pasaa^- 
way,  he  cannot  be  held  negligent  in  voluntarily 
choosing  an  obviously  dangerous  course  in  pref- 
erence to  a  safer  one.— Kremer  v.  Eagle  Mfg. 
Co.  (Mo.  App.)  726. 

•In  an  action  for  injuries  to  a  servant  of  n 
railway  company,  the  fact  that  plaintiff  violated 
one  of  the  railway  company's  rules  did  not 
constitute  negligence  per  se. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Parrott  (Tex.  CSv. 
App.)   950. 

{10.  Pleadlnc   la   aottoaa   for   lajn- 

rles. 

Evidence  held  responsive  to  the  allegations  of 
the  complaint  as  to  the  negligence  causing  the 
accident — Western  Coal-&  Mining  Co.  y.  Hona- 
ker  (Ark.)  361. 

*A  petition  in  action  by  servant  held  demur- 
rable.—Parker  ▼.  Drakesboro  Coal,  Coke  ft  Min- 
ing Co.  (Ky.)  675. 

$11   ^^  Erldeaee  la  aetloas   for  lajn- 
rles. 

•An  employe  suing  for  a  i>er8onaI  injury 
held  required  to  prove  negligence  on  the  part  of 
the  master. — St.  Ix>nis,  I.  M.  ft  S.  Ry.  Co.  v. 
Andrews  (Ark.)  183. 

In  an  action  for  an  injury  received  by  an 
employe  in  con.seqnence  of  the  breaking  of  a  lad- 
der, a  finding  that  the  employer  was  negligent 
held  not  warranted. — St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  T.  Andrews  (Ark.)  183. 

Evidence,  in  an  action  for  death  of  an  em- 
ploye in  a  coal  mine  from  an  explosion  of 
gas,  held  to  authorize  a  finding  that  deceased 
was  not  negligent.— Western  Coal  &  Mining 
Co.  V.  Douglass  (Ark.)  994. 

The  mere  fact  that  a  freight  train  stopped 
suddenly,  whereby  a  brakeman  in  the  caboose 
was  thrown  against  the  front  end  thereof  and 
injured,  was  insufficient  to  warrant  a  recovery 
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from  the  railroad. — Qtovea  ▼.  Louisville  &  N. 
R.  Co.  (Ky.)  439. 

*In  an  action  for  injuries  to  an  employe 
while  operating  a  saw  certain  evidence  held 
admiss'ible  as  showing  a  failure  to  make  it 
reasonably  safe.— Dow  Wire  Works  Co.  t.  Mor- 
gan (Ky.)  530. 

Where  a  witness  for  plaintiff  had  operated  a 
machine    near    the    defective    i>laoe    at    which 

Slaintiff  was  injured,  his  testimony  as  to  a 
efective  place  near  the  place  of  the  injury  was 
admissible,  though  he  had  only  hearsay  knowl- 
edge of  the  location  of  the  defective  place  that 
caused  the  injury.— Kremer  v.  Eagle  Mfg.  Co. 
(Mo.  App.)  726. 

In  an  action  for  injoriea  to  a  railroad  track- 
man by  the  explosion  of  a  torpedo,  a  railroad 
rule  held  immaterial  and  irrelevant  to  the 
issues.— Murphy  v.  Galveston,  H.  &  N.  Ry. 
Co.  (Tex.  Civ.  App.)  940. 


SIS. 


rles. 


>aiBaces    la   •«tl«BS   for   Injn- 


*A  servant  held  not  entitled  to  recover  pu- 
nitive damages  for  an  injurr. — Covington  &  C. 
Bridge  O).  v.  Lillard  (Ey.)  53& 

f  13.  Trial   of  aotlmis  for  lajvriea. 

'Whether  the  famishing  by  a  railroad  com- 
pany to  employes  for  moving  ties  of  a  hand 
car  with  a  defective  brake  was  negligence  held 
a  question  for  the  jury. — Choctaw,  O.  &  G.  R. 
Co.  V.  Stroble  (Ai*.)  116. 

•A  servant  held  not  guilty  of  contributory 
negligence  as  a  matter  of  law.— Louisville  & 
N.  R.  Co.  V.  Metcalf  (Ky.)  525. 

In  an  action  for  injuries  to  an  employe  an 
instruction  held  erroneous  as  contrary  to  the 
principle  that  the  master  must  exercise  reason- 
able care  to  furnish  safe  appliances.— Cooper's 
Adm'r  v.  Oscar  Daniels  0>.  (Ky.)  1100. 

Id  an  action  for  injuries  to  a  brakeman  an 
inatmction  that  he  assumed  all  the  ordinary 
risks  of  his  employment  held  not  objectionable 
for  failure  to  point  oat  of  what  such  risks  con- 
sisted.—De  Witt's  Adm'r  v.  Louisville  &  N.  R. 
Co.  (Ky.)  1122. 

*In  an  action  by  a  rear  brakeman  for  in- 
juries by  jumping  to  avoid  a  following  train, 
evidence  held  sufficient  to  support  a  verdict 
for  plaintiff.— Kentucky  &  I.  Bridge  &  R.  Co. 
V.  Nnttall  (Ky.)  1131. 

An  erroneous  instruction  held  not  cured  by 
another  instruction  — McKinnon  v.  Western 
Coal  &  Mining  Co.  (Mo.  App.)  485. 

*A  minor  field  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  continuing  to 
work,  notwithstanding  his  master's  failure  to 
furnish  props.— McKinnon  v.  Western  C!oal  St 
Mining  <Jo.  (Mo.  App.)  485. 

*In  an  action  for  injuries  to  a  servant  in  an 
elevator,  evidence  held  to  require  submission  of 
the  question  of  negligent  construction  to  the 
jury.— Obermeyer  v.  F.  H.  Logeman  Chair  Mfg. 
■Co.  (Mo.  App.)  673. 

*A  minor  servant  injured  in  an  elevator  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Obermeyer  v.  F.  H.  Logeman  Chair 
Mfg.  Co.  (Mo.  App.)  673. 

•In  an  action  for  Injuries  to  an  employe, 
held  a  question  for  the  jury  whpther  defendant 
was  negligent  in  failing  to  discover  a  defect 
in  time  to  have  repaired  it  by  the  use  of  rea- 
sonable diligence.— Kremer  v.  Eagle  Mfg.  Co. 
(Mo.  App.)  726. 

*In  an  action  by  an  employe  for  injuries 
sustained  in  falling  on  a  defective  floor,  whether 
the  plaintiff  was  guilty  of  negligence  in  failing 


to  observe  the  defect  was  a  question  for  the 
jury.— Kremer  v.  Eagle  Utg.  Co.  (Mo.  App.) 
726. 

•A  servant  held  not  guilty  of  contributory 
negligence. — International  &  G.  N.  R.  Co.  v. 
Wray  (Tex.  Civ.  App.)   74. 

*An  act  done  by  a  servant  in  obedience  to  an 
order  of  his  foreman  held  not  negligence,  unless 
the  danger  of  obeying  the  order  was  so  obvious 
that  no  prudent  man  would  have  undertaken 
it — ^International  &  G.  N.  R.  Co.  v.  Wray 
(Tex.  Civ.  App.)  74. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  on  contributory  negligence  held  am- 
ple and  correct. — International  &  6.  N.  R. 
Co.  v.  Wray  (Tex.  Civ.  App.)  74. 

*In  an  action  for  injqry  to  an  employe,  the 
question  of  negligence  held  for  the  jury.— Ham 
V.  Hayward  Lumber  Co.  (Tex.  Civ.  App.)  938. 

*In  an  action  for  injuries  received  by  an  em- 
ploye, the  questton  whether  the  employer  should 
not  have  taken  further  precautions  held  for 
the  jury.- Oboctaw,  O.  &  T.  Ry.  Co.  r.  Mc- 
Laughlin (Tex.  av.  App.)  1091. 

S14.  XJablUtlea    for    Injvrtos    to   third 
persons. 

*Where  injuries  to  plaintiffs'  farm  lands  re- 
sulted from  the  construction  of  defendant's 
right  of  way,  the  burden  of  proof  that  the  in- 
juries resulted  from  the  acts  of  an  independent 
contractor  was  on  the  railroad  company.— St. 
Louis,  I.  M.  &  S.  Ry.  C!o.  v.  Davenport  (Ark.) 

17^4. 

*A  servant  of  a  railroad  company,  in  charge 
of  its  water  stations  and  appliances  guilty  of 
mere  nonfeasance,  field  not  liable  for  injuries  to 
a  brakeman  because  of  his  being  struck  by  the 
pipe  of  a  waterspout,  which  was  placed  too 
near  the  track.— Dudley  v.  Illinois  Gent.  B.  Co. 
(Ky.)  835. 

*An  employe  of  a  subcontractor  engaged  In 
the  construction  of  a  railroad  track  injured  in 
consequence  of  being  struck  by  a  construction 
train  neld  entitled  to  recover  from  the  railway 
coinpany  for  the  injnries  received.— Choctaw,  0. 
&  T.  Biy.  Go.  T.  McLaoghUn  (Tex.  Civ.  App.) 
1091. 

MATERIALITY. 

Of  evidence  In  civil  actions,  see  "Evidence."  I  3. 
Of  evidence  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  {  6. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  f  8. 

Objections  to  rulings  on,  for  purpose  of  review, 
see  "Appeal  and  Error,"  §  2. 

MECHANICS'  LIENS. 

Acknowledgment  of  mechanic's  lien  contract,  see 
"Acknowledgment,"  {  1. 

t    1.    Rlcht  to  Uem. 

Facts  held  to  establish  a  substantial  comple- 
tion of  a  building  contract,  precluding  the  own- 
ers from  asserting  the  invalidity  of  certain 
mechanic's  lien  notes  executed  to  a  trustee  for 
the  contractors,  on  the  ground  that  the  con- 
tract was  abandoned,  and  the  work  completed 
under  a  different  arrangement. — ^Roane  t.  Mur- 
phy (Tex.  Civ.  App.)  782. 


MEDICINES. 


See  "Poisons." 


*  Point  aiuiotated.    See  ayUabus. 
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MENTAL  SUFFERING. 


As  element  of  damages,  see  "Damages,"  {|  1,  8. 
As  element  of  recovery  in  action  for  negligent 

transmission  of  telegram,  see  "Telegraphs  and 

Telephones,"  |  2. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judg- 
ment," 8  6. 

MESSAGES. 

See  "Telegraphs  and  Telephones,"  (  2. 

MINES  AND  MINERALS. 

Care  required  of  master,  see  "Master  and  Serv- 
ant," |  4, 

ri    1.    Title.  oaaTeyanoes,  and  eoatraets. 

A  lessor  in  a  lease  to  explore  for  oil  and  gas 
ty  drilling  a  well  cannot  recover  damages  for 
the  lessee's  failure  to  drill  a  well,  without  show- 
ing that  there  was  oil  and  gas  in  the  territory 
■to  be  developed.— Duff  v.  Bailey  (Ky.)  577. 

Evidence  held  to  show  that  it  was  the  inten- 
tion of  the  parties  that  the  contract  sued  on 
should  be  superseded  by  one  they  subsequently 
executed.— Proctor  Coal  Co.  t.  Strunk  (Ky.) 
603. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

■See  "Fraud." 

By  insured,  see  "Insurance,"  {  6. 

MISTAKE. 

■Ground  for  reformation  of  instrument,  see  "Ref- 
ormation of  Instruments,"  {  1. 

MITIGATION. 

■Ot  damages,  see  "Damages,"  {  1. 

MODIFICATION. 

Of  Judgment  or  order  on  appeal,  see  "Appeal 
and  Error,"  f  22;  "Criminal  Law,"  {  25. 

MONEY  RECEIVED. 

In  an  action  by  a  client  to  recover  money  paid 
to  defendant  as  his  attorney  to  satisfy  a  judg- 
ment, evidence  lield  to  support  a  verdict  for 
plaintiff.— Shackleford  t.  Williams  (Arlc.)  350. 

MONOPOLIES. 

Xirants  of  privileges  or  immunities,  flee  "Oon- 
stitutional  Law, '  {  4. 

4   1.    Tmats  and  otiter  eomblnatloiis  In 
restraint  of  trade. 

Act  Jan.  23,  1905  (Acts  1905,  p.  6,  J  7), 
providing  for  the  punishment  of  pools,  trusts, 
and  conspiracies  to  control  prices,  held  not  to 
make  failure  of  a  corporation  to  file  an  an- 


swer under  oath  to  written  inquiry  required 
by  such  section  an  offense. — State  T.  Inter- 
national Harvester  Co.   (Ark.)   119. 


MORPHINL 


See  "Poisons." 


MORTGAGES. 

Of  personal  property,  see  "Chattel  Mortgages." 

I    I.    Reanlsitea  and  Talldlty. 

*In  the  absence  of  an  allegation  of  fraud  or 
mistake,  parol  evidence  is  inadmissible  to  show 
that  a  deed  conveying  absolute  title  was  to 
operate  as  a  mortgage.— Crockett's  Guardian  v. 
Waller  (Ky.)  860. 

Parol  evidence  Iteld  admissible  to  show  that 
an  instrument  in  form  an  absolute  conveyance 
was  a  mortgage  merely,  in  view  of  the  fact  that 
it  did  not  contain  the  entire  agreement. — (Crock- 
ett's Guardian  v.  Waller  (Ky.)  860. 

*Facts  held  to  show  that  an  absolute  deed 
and  a  separate  agreement  to  reconvey  amounted 
to  a  conditional  sale,  and  not  a  mortgage. — 
Goodbar  &  (3o.  v.  Bloom  (Tex.  Civ.  App.)  657. 

•Where  an  absolute  deed  is  claimed  to  be  a 
mortgage,  the  burden  is  on  claimant  to  prove 
with  clearness  and  certainty  that  the  instru- 
ment was  intended  by  both  parties  as  a  mort- 
gage.—Goodbar  &  Co.  V.  Bloom  (Tex.  Civ.  App.) 
657. 

I  S.     ConstrnotloB  and  operation. 

*A  deed  of  trust  of  the  property  of  a  man- 
ufacturing corporation  held  to  cover  subsequent- 
ly acquired  heavy  machinery  and  a  boiler  firm- 
ly set  in  the  ground  and  used  as  a  part  of  the 
manufacturing  plant. — McCIung,  Buffat  & 
Buckwell  V.  Qnfncy  Oarriage  &  Wagon  Co. 
(Tenn.)   960. 

I    3.    Foreclosnre  by  action. 

•Purchaser  of  note  held  entitled  to  enforce  it 
by  foreclosure  of  mortgage  against  purchaser 
of  property,  or  by  suit  against  maker. — Neely 
T.  Black  (Ark.)  984. 

Evidence  in  an  action  to  foreclose  a  mortgage 
held  not  to  establish  the  defense  that  the  note 
had  been  previously  settled. — Taylor  v.  Indus- 
trial Mut.  Deposit  Co.'s  Receiver  (Ky.)  462. 

*A  judgment  foreclosing  a  mortgage  cannot 
require  a  purchaser  of  the  mortgaged  premises, 
not  assuming  the  debt,  to  pay  the  debt.— Rabb 
V.  Texas  Loan  &  Investment  Co.  (Tex.  Civ. 
App.)   77. 

{  4.    Redemption. 

*A  judgment  adjudging  that  an  instrument 
was  executed  for  the  purpose  of  security  only, 
and  requiring  a  conveyance  on  the  payment  by 
the  debtor,  held  not  bad  for  failing  to  fix  the 
time  for  the  payment.— Crockett's  Guardian  v. 
Waller  (Ky.)  86a 

MOTIONS. 

Relating  to  pleadings,  see  "Pleading,"  S  9. 
For  particular  purpoiet  or  relief. 

Continuance  in  civil  actions,  see  "Continuance." 

Direction  of  verdict  In  dvil  actions,  see  "Trial." 
S4. 

New  trial  in  civil  actions,  see  "New  Trial,"  t  3. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  g  19. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment,"  S  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  S  2. 

Quashing  Indictment  or  information,  we  "In- 
dictment and  Information,"  {  3. 


*  Point  annotated.    Bee  syUabna. 
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MUNICIPAL  CORPORATIONS. 

See  "Counaes" ;  "Schoota  and  School  Di«tricts," 
8  1. 

Mandamus,  see  "Mandamus,"  {  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Presentation  of  issue  relutiug  to  sufficiency  of 
ordinance  in  lower  court  for  purpoee  of  re- 
view, see  "Appeal  and  Error,     (  2. 

Proper  parties  on  appeal  in  action  to  enforce  lien 
for  local  improvements,  see  "Appeal  and  Er- 
ror," S  3. 

Review  of  evidence  on  appeal  in  action  for  in- 
juries caused  by  defective  street,  see  "Appeal 
and  Error,"  {  Q. 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Courses," 

5  '  !•    OoTenunentsl    po^rem    mad    fuio- 

tlons  in  ceaeral. 

*A  city  council  neld  to  have  no  authority  to 
ilelefrate  to  the  city  attorney  discretionary  au- 
thority to  employ  an  assistant  and  fix  his  com- 
pcnHation. — City  of  Bowling  Green  v.  Oaines 
(Ky.)  S.'ii 

{   2.    ProoeedlnKB    of    oouaeil    or    otlier 
EOTemlas  body. 

An  ordinance  held  sufficiently  authenticated 
under  Kirby'a  Dig.  {  5473.— Lackey  v.  Payette- 
ville  Water  Ca  (Ark.)  622. 

'Certain  invalid  provisions  of  an  ordinance 
whereby  a  city  contracted  for  a  water  supply 
held  no  ground  for  restraining  the  enforcement 
of  the  ordinance. — Lackey  v.  Fayetteville  Water 
Co.  (Ark.)  622. 

Where  the  records  of  a  city  council  are  read 
and  signed,  the  records  constitute  the  only  evi- 
dence of  the  action  talcen  by  the  council. — 
Town  of  Mt  Pleasant  v.  Eversole  (Ky.)  478. 

A  person  injuriously  affected  by  a  municipal 
ordinance  held  entitled  to  attack  its  validity 
by  proof  that  it  was  procured  through  fraud. — 
Id  re  Twenty-First  St.  (Mo.  Sup.)  201;  Kan- 
sas City  V.  Hyde,  Id. ;  In  re  Oak  St  (Mo.  Sup.) 
206 ;  Kansas  City  v.  Hyde,  Id. 

I   8.   OffleerSi  aceats,  aad  vwKglojiu, 

*Mandamu8  will  lie  to  compel  a  city  council 
to  appoint  a  board  for  the  examination  of 
plumbers  as  required  by  Acts  Twenty-fifth  Leg- 
iKlature  (Laws  1897,  p.  236,  c.  163)  notwith- 
Htanding  the  provisions  of  the  charter  of  the 
city  subsequently  enacted. — Caven  v.  Cioleman 
(Tex.  Civ,  App.)  774. 

I   4.   Ooatraets  la  (eaeral. 

Acts  on  behalf  of  the  president  of  a  corpora- 
tion contracting  with  a  city  for  a  municipal 
water  supply  held  not  to  show  fraud.— Lackey 
V.  Fayetteville  Water  Co.  (Ark.)  622. 

Where  a  city  ordinance  contracting  for  a 
municipal  water  supply  shows  on  its  face  that 
it  is  unreasonable  and  oppressive,  and  indicates 
that  it  was  passed  in  the  Interest  of  the  grantee 
of  the  franchise,  it  will  be  set  aside. — ^Lackey 
V.  Fayetteville  Water  Co.  (Ark.)  622. 

•  'A  city  ordinance  under  which  a  corporation 
is  to  supply  water  to  a  city  constitutes  a  con- 
tract—Lackey V.  Fayetteville  Water  (jo.  (Ark.) 
622. 

*An  agreement  by  a  city  to  pay  the  taxes 
imposed  on  a  light  company  held  invalid  as 
an  attempt  to  exempt  property  from  taxation, 
in  violation  of  Const  §8  170-174.— Board  of 
(Toundlmen  of  CSty  of  Frankfort  v.  Capital  Gas 

6  Electric  Light  Co.  (Ky.)  870. 

•Where  a  light  company  furnished  to  a 
dty  public  lighting  in  consideration  of  a  void 


agreement  of  the  dty  to  pay  the  taxes  levied 
against  the  company,  the  company  was  entitled 
to  recover  on  a  quantum  meruit. — Board  of 
Gouncilmen  of  City  of  Frankfort  v.  Capital 
Gas  &  Electric  Light  Co.  (Ky.)  870. 

A  conveyance  of  land  to  a  city  for  a  street, 
the  city  agreeing  to  grade  and  macadamize  the 
same  within  two  years,  held  only  to  require 
the  dty  to  macadamize  a  strip  along  the  center 
of  the  street  of  a  width  according  to  custom.— 
City  of  Versailles  v.  Brown  (Ky.)  1108. 

i  5.  PaUle  improTements— Power  to 
^tmh.*  latproveaieata  or  grmat  aid 
tberefor. 

*Under  the  express  provisions  of  ECirby's  Dig. 
88  5442-6448,  a  city  has  authorit7  to  contract 
with  any  person  for  the  construction  and  oper- 
ation of  a  plant  for  supplying  water  to  the  dty. 
—Lackey  v.  Fayetteville  Water  Co.  (Ark.)  622. 

•A  city  council  has  authority  to  establish 
streets  for  the  purpose  of  public  highways,  but 
not  for  the  use  of  n  private  individual. — In  re 
Twenty-First  St.  (Mo.  Sup.)  201;  Kansas 
City  V.  Hyde,  Id. ;  In  re  Oak  St  (Mo.  Sup.)  206 ; 
Kansas  City  v.  Hyde,  Id. 

I  6.  ^—  Preliaiiaary  proeeedlags  and 
ordlaaaees  or  reaolntloas. 

•The  word  "street"  in  an  ordinance  orderinR 
a  street  to  be  improved  at  the  cost  of  abutting 
property  means  the  entire  width  of  the  public 
way  and  includes  the  sidewalk. — Morton  v.  Sul- 
livan (Ky.)  807. 

Under  on  ordinance  and  contract  for  a  strpt-t 
improvement  and  in  view  of  the  custom  of  th* 
city  engineer,  the  carriageway  of  a  street  held 
properly  made  50  feet  in  width  ezclnsive  of 
the  curbing. — Otter  v.  Barber  Asphalt  Pav.  Co. 
(Ky.)  862. 

•An  ordinance  providing  for  the  curbing  of 
a  street  held  to  provide  for  the  curbing  accord- 
ing to  the  grade  previously  establislied. — City 
of  Excelsior  Springs,  to  Use  of  McCormick, 
V.  Ettenson  (Mo.  App.)  701 ;  Same  v.  Mississippi 
Valley  Trust  Co.  (Mo.  App.)  707. 

{  7.    •— —  Ooatraets. 

•Owners  of  property  abutting  on  a  street  Im- 

E roved  held  not  chargeable  with  the  coat  of 
eeping  the  street  in  repair  during  the  time 
specified  in  the  spedflcations  under  which  the 
improvement  was  made. — Morton  v.  Sollivan 
(Ky.)  807. 


•Under  Rev.  St  1809,  88  5989,  5992,  a  con- 
tract for  the  construction  of  a  sidewalk  heU 
unauthorized,  and  a  special  assessment  for  the 
improvement  could  not  be  upheld.— City  ot 
Elsberry  v.  Black  (Mo.  App.)  256,  257. 

•A  atreet-pavinp  contract  with  a  city,  otm- 
strued  in  connection  with  a  general  ordinance, 
held  to  require  completion  of  the  work  within 
the  time  specified  by  the  contract — City  of 
Springfield  ex  rel.  Gilsonite  Const  Co.  ▼. 
Schmook   (Mo.  App.)   257. 

•Rev.  8t  1889,  §  1592,  as  amended  by  Laws 
i&S,  p.  107,  held  to  confer  on  cities  of  the 
fourth  class  the  power  to  designate  the  method 
for  the  doing  of  the  work  of  street  improve- 
ments.— City  of  Excelsior  Springs,  to  Use  of 
McCormick  v.  Ettenson  (Mo.  App.)  701 ;  Sam< 
V.  Mississippi  Valley  Trust  Co.  (Mo.  App.)  707. 

8  8.     ^^  Daatages. 

•In  an  action  for  damages  to  an  abutting 
owner  for  changes  in  the  street  grade,  under 
Shannon's  Code  8  1988,  plaintiff  can  recover 
the  actual  damages  sustained  less  the  ind- 
dental  benefits.- Acker  v.  City  of  Knozrille 
(Tenn.)  973. 

•In  an  action  by  an  abutting  owner  for  dam- 
ages by  a  change  in  a  street  grade,  under  Shan- 


•Folat  anaotated.    See  syllabns. 
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lion's  Code  {  1988,  no  recorery  could  be  had  for 
inconvenience  sustained  during  the  proeresB  of 
the  work.— Acker  ▼.  City  of  Knoxville  (Tenn.) 
9T8. 

*In  an  action  for  damages  for  the  change  of 
a  street  grade,  evidence  as  to  the  cot-t  of  a 
rock  wall  made  necessary,  the  possible  impair- 
ment of  the  right  of  ingress  and  egress,  the 
freedom  of  the  property  from  dost  and  dirt, 
;ind  the  rental  value  thereof,  held  admissible. — 
Acker  v.  City  of  Kuuxville   (Tenn)   97& 

*In  an  action  for  injuries  to  an  abutting 
property  owner  by  changes  in  a  street  grade, 
the  measure  of  his  damages  is  the  difference 
between  the  mnrket  value  of  his  property  just 
before  the  grading  and  just  after.— Acker  v. 
City   of   Knozville    (Tenn.)    978.        * 

In  an  action  by  abutting  property  owners  to 
recover  damages  for  change  in  the  grade  of  a 
street,  an  instruction  precluding  a  recovery  un- 
der certain  circumstances  for  injuries  to  water 
pipes,  laid  in  the  street  held  not  prejudicial 
to  plaintiffs.— Acker  v.  City  of  Knozville 
(Tenn.)  97a 

t   9.   —  AsMsaaieata  for  beaeflta.  Mid 
■peelal  taxes. 

•The  owners  of  property  abutting  on  a  street 
improved  pursuant  to  a  mnnicipal  ordinance  who 
are  made  chargeable  for  the  improvement  are 
properly  chargeable  with  the  cost  of  grading  the 
street  so  far  as  Is  necessary  to  construct  the  im- 
provement.—Morton  v.  Sullivan  (Ky.)  807. 

Ky.  St.  1903,  i  3706,  held  to  authorize  the 
board  of  trustees  of  a  town  to  impose  the  cost 
of  a  street  improvement  including  intersections 
and  crossings 'on  the  abutting  property  owners. 
—Morton  v.  Sullivan  (Ky.)  807. 

*The  owner  of  a  lot  may  be  compelled  to  pay 
his  share  of  the  cost  of  a  street  improvement 
though  he  receives  no  particular  benefit,  unless 
the  cost  is  equal  or  greater  than  the  value 
of  the  property.— Otter  v.  Barber  Asphalt  Pav. 
Co.  (Ky.)  862. 

*Wben  an  ordinance  directing  a  public  im- 
provement provides  for  its  completion  within  a 
certain  time  and  the  prescribed  time  is  ex- 
ceeded, tax  bills  for  such  improvement  cannot 
be  collected. — City  of  Springfield  ex  rel.  Gil- 
sonite  Const.  Co.  v.  Schmook  (Mo.  App.)  257. 

♦Under  Scheme  and  Charter  of  St.  Louis, 
art  6,  {8  24,  25  (Rev.  St.  1899,  p.  2613),  the 
lien  of  a  tax  bill  for  improvements  held  not  to 
arise  until  the  tax  bills  are  delivered  as  desig- 
nated in  the  charter. — Mercantile  Trust  Co.  v. 
Niggeman   (Mo.  App.)  293. 

Rev.  St.  1889,  {  1592,  as  amended  by  Laws 
1893,  p.  107,  relating  to  cities  of  the  fourth 
class,  held  to  authorize  a  city  of  that  class 
to  issue  special  tax  bills  to  pay  for  the  cost 
of  curbing  a  street.— City  of  Excelsior  Springs, 
to  ITse  of  McCormick,  v.  Ettenson  (Mo.  App.) 
701 ;  Same  v.  Mississippi  Valley  Trust  Co.  (Mo. 
App.)  707. 

•Where  in  the  levy  of  an  assessment  for  a 
sti'eet  improvement  the  law  has  been  ignored, 
the  assessment  is  void.— City  of  Excelsior 
Springs,  to  i'se  of  McCormick,  v.  Ettenson 
(Mo.  Ai>p.)  701 ;  Same  v.  Mississippi  Valley 
Trust  Co.  (Mo.  App.)  707. 

•An  ordiuance  of  a  city  of  the  fourth  class 
adopted  pursuant  to  Rev.  St  1889,  S  1592, 
as  amended  by  Laws  1893.  p.  107,  relating 
to  a  street  improvement,  held  not  complied 
with,  rendering  special  tax  bills  issued  in  pay- 
ment of  the  work  invalid. — City  of  Excelsior 
Springs,  to  Use  of  McCormick,  v.  Kttenson 
(Mo.  App.)  701;  Same  v.  Mississippi  Valley 
■Tmst  Cfc.  (Mo.  App.)  707. 


Special  tax  bills  issued  in  payment  of  a 
street  improvement  held  not  invalid  because 
the  contract  for  the  work  authorized  the  city 
engineer  to  extend  the  time  for  the  completion 
thereof. — City  of  Excelsior  Springs,  to  Use  of 
McCormick,  v.  Ettenson  (Mo.  App.)  701;  Same 
V.  Mississippi  Valley  Trust  Co.  (Mo.  App.)  707. 

•Under  the  statute  one  assailing  the  validity 
of  a  special  tax  bill  issued  for  a  street  im- 
provement Tield  required  to  establish  the  fact 
relied  on. — City  of  Excelsior  Springs,  to  Use  of 
McCormick,  v.  Ettenson  (Mo.  App.)  701 ;  Snmc 
V.  Mississippi  Valley  Trust  Co.  (Mo.  App.)  707. 

•The  presumption  of  the  validity  of  special 
tax  bills  held  to  cast  on  the  party  assailing 
them  the  burden  of  showing  irregularity.— 
City  of  Excelsior  Springs,  to  Use  of  McCor- 
mick, V.  Ettenson  (Ho.  App.)  701 ;  Same  v. 
Mississippi  Valley  Trust  Co.  (Mo.  App.)  707. 

Special  tax  bills  issued  in  payment  of  a 
street  improvement  held  not  void  because  of 
the  mistake  made  in  the  ordiuance  and  con- 
tract in  naming  a  point  at  which  the  im- 
Srovement  should  begin. — City  of  Excelsior 
prings.  to  Use  of  McCormick,  v.  Ettenson 
(Mo.  App.)  701;  Same  v.  Mississippi  Valley 
Trust  Co.  (Mo.  App.)  707. 

Special  tax  bills  issued  in  payment  of  a 
street  improvement  held  not  invalid  because 
the  contract  requires  the  contractor  to  pay  the 
engineering  expenses  of  the  city  engineer  who 
received  a  salary. — City  of  Excelsior  Springs, 
to  Use  of  McCormick,  v.  Ettenson  (Mo.  A^P.) 
701 ;  Same  v.  Mississippi  Valley  Trust  Co.  (aIo. 
App.)  707. 

S 10.  —  Enforoemeat    of     «as«ssBieats 
and  speolal  tazos. 

•A  contractor,  under  contract  for  a  street  im- 
provement, held  by  virtue  of  ordinances  en- 
titled to  make  the  municipality  a  party  defend- 
ant in  an  action  against  the  property  owners 
for  the  taxes  imposed  on  them  for  the  payment 
of  the  improvement — Morton  v.  Sullivan  (Ky.) 
807. 

A  contractor,  under  contract  for  a  street  im- 
provement, held  by  virtue  of  the  ordinancek  en- 
titied  to  sue  the  owners  of  the  property  abutting 
on  the  street  for  taxes  imposed  on  them  for 
the  payment  of  the  improvement. — ^Morton  v. 
Sullivan  (Ky.)  807. 

Under  Ky.  St  1908,  {  3706.  the  court  held 
authorized  to  correct  excessive  assessments  for 
street  improvements. — Morton  v.  Sullivan  (K.v.) 
807.  ^ 

In  an  action  to  enforce  an  assessment  for  a 
street  improvement  the  fact  that  defendant 
owned  other  property  behind  the  property  in- 
volved, and  liad  no  ontiet  for  such  property  ex- 
cept over  that  involved,  held  immaterial.^Otter 
V.  Barber  Asphalt  Pav.  Co.  (Ky.)  862. 

On  an  issue  as  to  the  value  of  property  sold 
in  proceedings  to  enforce  an  assessment  for  a 
street  improvement  the  fact  that  the  propertv 
on  sale  brought  only  the  debt  and  costs,  held 
not  to  conclusively  show  its  value  at  such  sum. 
—Otter  V.  Barber  Asphalt  Pav.  Co.  (Ky.)  802. 

Whether  a  paving  contractor  was  excused 
from  completing  within  the  specified  time  n 
paving  contract  with  a  city  by  reason  of  the 
weather  held  an  issue  of  fact  for  the  court — 
City  of  Springfield  ex  rel.  Cilsonite  Const  Co. 
V.  Schmook  (Mo.  App.)  257. 

{11.    Police  power  and  reKnlattoas. 

•Under  Rev.  St.  1899,  S  5508.  snbds.  17, 
21,  a  city  of  the  second  class  held  authorized 
to  pass  an  ordinance  authorizing  the  snle  of 
liquors  on  Sunday,  which  operated  to  sus- 
pend within   the  city  the  application  of  Rev. 


•Foiat  aaaotatod.    See  syllalias. 
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St.  1899,  I  soil.— State  r.  KesseUs  (Mo.  App.) 
494. 

Where  defendant  was  charged  with  violating 
an  ordinance  regiilatlng  the  discharge  of  fire- 
arms which  provided  no  penalty,  and  no  penal 
ordinance  was  offered  in  evidence,  defendant 
was  properly  discharged.— Town  of  Canton  v. 
Maddien  (Mo.  App.)  699. 

I  IS.   Vae  »ad  recvlAtlon  of  pablie  pla> 
ces,  propevtT,  and  works. 

*A  railway  held  criminally  liable  for  main- 
taining a  nuisance  caused  by  obstructing  a 
street. — Illinois  Cent  R.  Co.  v.  Commonwealth 
(Ky.)  467. 

*The  ose  of  the  streets  and  alleys  of  a  city  to 
carry  the  poles,  lines,  and  wires  necessary  to 
the  operation  of  a  telephone  exchange  is  a  le- 
gal use. — City  of  Lancaster  v.  Briggs  (Mo. 
App.)   314. 

*TJse  of  streets  for  telephone  system  Iteld 
subject  to  right  of  city  to  impose  money  charge 
as  condition  to  such  use.— City  of  Lancaster 
V.  Briggs  (Mo.  App.)  314. 

Under  ordinance  granting  telephone  franchise, 
city  held  entitled  to  recover  percentage  of  re- 
ceipts from  local  system  when  operated  in  con- 
nection with  long-distanoe  telephone. — City  of 
Lancaster  v.  Briggs  (Mo.  App.)  314. 

•A  city  held  not  liable  to  an  abutter  of  a 
street  because  of  permission  granted  to  a  rail- 
road oomnany  to  build  its  line  along  the  street 
beyond  the  line  of  the  abutter's  property. — 
Acker  v.  aty  of  Knoiville  (Tenn.)  fffe. 

i  13.  Tort*. 

A  city  held  not  bound  to  guard  a  creek 
at  the  mouth  of  a  sewer  so  as  to  render  the 
bed  of  the  creek  at  that  point  safe  for  use 
as  a  ford.— Zehe's  Adm'r  v.  City  of  Louisville 
(Ky.)  918. 

In  an  action  against  a  city  for  death  of 
plaintiff's  intestate,  who  was  drowned  in  a  hole 
at  the  mouth  of  a  sewer,  a  petition  failing 
to  allege  notice  to  the  city  of  the  dangerous 
condition,  etc.,  AeW  fatally  defective.— Zehe's 
Adm'r  v.  City  of  Louisville  (Ky.)  918. 

An  instruction  to  find  for  plaintiff  in  an  ac- 
tion for  injuries  received  by  reason  of  a  de- 
fective sidewalk  held  not  defective  as  failing 
to  require  a  finding  that  plaintiff  was  thrown 
down.— Elliott  v.  Kansas  City  (Mo.  Sup.)  1023. 

*A  pedestrian  injured  by  a  defective  side- 
walk held  guilty  of  contributory  negligence.— 
Diamond  v.  Kansas  City  (Mo.  App.)  492. 

*In  an  action  for  injuries  to  a  pedestrian  by 
a  defective  sidewalk,  evidence  that  there  were 
boards  not  nailed  held  admissible. — Hines  v. 
Kansas  City  (Mo.  App.)  672. 

*  Evidence  that  a  member  of  the  city  council 
passed  a  defect  in  a  street  several  times  a  day, 
held  some  evidence  of  notice  to  the  city.— Keith- 
ley  V.  City  of  Independence  (Mo.  App.)  733. 

In  an  action  for  injuries  resulting  from  a  de-' 
feet  in  a  street,  a  notice  by  the  city  to  a  plumb- 
ing company,  which  opened  the  excavation,  held 
admissible  as  against  the  city. — Keithley  v.  City 
of  Independence  (Mo.  App.)  733. 

♦In  a  common-law  action  for  injuries  to  a 
traveler  by  a  defect  in  a  city  street,  an  instruc- 
tion requiring  excavations  in  streets  to  be  guard- 
ed by  lights  and  barriers,  held  error.— Keithley 
v.  City  of  Independence  (Mo.  App.)  733. 

In  an  action  for  injuries  on  a  defective  city 
utreet,  evidence  held  to  require  submission  of  the 
question  of  plaintiff's  contributory  negligence  to 
the  jury.— Keithley  v.  City  of  Independence 
(Mo.  App.)  733. 


*  Point  annotated.    See  sjrlUbns. 


1 14.  Flaeal  management,  pnlillc  debt; 
•eeuitlea,  and  tjucation. 
An  ordinance  whereby  a  city  contracted  for 
water  supply  held  not  violative  of  Const,  art. 
16,  I  1,  prohibiting  city  from  issuing  interest- 
bearing  evidences  of  indebtedness. — Lackey  v. 
Fayeltevllle  Water  Co.  (Ark.)  622. 

*The  courts  will  inquire  at  the  suit  of  a  tax- 
payer as  to  whether  there  has  been  any  actual 
or  intentional  fraud  in  the  passage  of  an  ordi- 
nance contracting  for  a  municipal  water  supply. 
—Lackey  v.  Fayetteville  Water  Co.  (Ark.)  622. 

A  suit  to  resti^in  the  enforcement  of  an  ordi- 
nance whereby  a  city  contracted  for  a  water 
supply  held  not  maintainable,  on  the  ground 
that  the  contract  required  the  water  company  to- 
construct  a  dam,  and  that  it  would  result  in 
flooding  lands  whereby  the  city  would  he  liable 
in  damages. — Lackey  v.  Fayetteville  Water  Co. 

In  a  suit  to  restrain  the  enforcement  of  an 
ordinance  whereby  a  city  contracted  for  a  mu- 
nicipal water  supply  it  would  be  presumed,  in 
the  absence  of  evidence  that  the  council  made 
a  proper  investigation  to  determine  what  woald 
be  the  reasonable  value  of  hydrant  rentals. — 
Lackey  v.  Fayetteville  Water  Co.  (Ark.)  622. 

Under  Ky.  St.  1903,  (§  3677.  3687,  the  board 
of  trustees  held  only  authorised  to  provide  that 
the  marshal  or  a  tax  collector  shall  collect  the 
taxes. — Town  of  Mt.  Pleasant  v.  Eversole  (Ky.> 
478. 

An  ordinance  of  a  town  imposing  a  property 
and  a  poll  tax  held  to  suificiently  specify  the  pur- 
pose for  which  the  same  is  levied  within  Const. 
I  180.— Town  of  Mt  Pleasant  v.  Eversole  (Ky.) 
47a 

Too  much  interest  held  allowed  under  Act 
February  15,  1888  (Acts  1888,  p.  255,  c  158> 
in  an  action  to  enforce  a  tax. — Pfirrman  t.  Dis- 
trict of  Clifton   (Ky.)  810. 

In  an  action  to  enforce  a  tax,  the  petition 
making  out  a  prima  facie  case,  held  in  the  ab- 
sence of  proof  by  defendant  in  support  of  the 
denial  of  the  answers,  it  was  proper  to  take 
as  true  the  allegations  of  the  petition  in  respect 
to  the  validity  of  ordinances  and  tax  billa — 
Pfirrman  v.  District  of  Clifton  (Ky.)  810. 

•A  private  waterworks  company  as  a  tax- 
payer *eW  entitled  to  institute  suit  to  restrain 
the  diversion  or  misappropriation  of  funds 
raised  by  a  city  by  taxation  to  a  municipal 
waterworks  plant.— Owensboro  Waterworks  Co. 
V.  City  of  Owensboro  (Ky.)  867. 

Where  prior  to  the  issuance  of  water  bonds 
a  city  collected  a  fund  to  pay  interest  thereon, 
and  to  create  a  sinking  fund  for  their  ulti- 
mate redemption,  which  was  used  for  general 
municipal  expenses,  the  city  had  no  right  to 
replace  .such  sinking  fund  out  of  the  amonnt 
realized  from  a  sale  of  the  bonds.— Owensboro 
Waterworks  Co.  v.  City  of  Owensboro  (Ky.) 
867. 

Where  a  city  was  authorized  to  sell  water 
bonds  to  the  extent  of  |200,000  the  city  had 
no  power  to  antedate  the  bonds  and  in  that 
way  realize  more  than  they  were  worth  on 
the  day  of  the  sale.— Owensboro  Waterworks 
Co.  V.  City  of  Owensboro  (Ky.)  867. 

Where  a  city  on  the  s^le  of  water  bonds  re- 
ceived in  excess  of  the  face  of  the  bonds 
$3,172.60  for  interest  coupons  attached,  such 
sum  should  be  deducted  from  the  water  bond 
fund  and  set  apart  to  be  applied  to  the  pay- 
ment of  the  coupons  left  attached  to  the 
bonds  when  sold.- Owensboro  Waterworks  Co. 
V.  City  of  Owensboro  (Ky.)  867. 


Digitized  by 


Google 


INDEX. 


1199 


Where  bonds  were  Issued  by  a  dty  for  the 
construction  of  a  water  plant,  money  taken 
from  the  general  fund  of  the  city  for  the 
sale  of  the  bonds  could  not  be  deducted  from 
their  proceeds  when  sold. — Owensboro  Water- 
works Co.  V.  City  of  Owensboro  (Ky.)  867. 

{  15.  Aotioas. 

'Under  Ky.  St.  1903,  I  S660,  a  town  of  the 
sixth  class  may  in  its  own  name  sue  and  appeal 
from  an  adverse  decision. — Town  of  ML  Pleas- 
ant y.  Eversole  (Ky.)  478. 

MUTUAL  BEN^t^iT  INSURANCE. 

See  "Insurance,"  g  14. 

MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  {  1. 

NAMES. 

*An  Indictment  alleging  that  a  private  house 
was  owned  by  Sam  M.  and  proof  that  it  was 
owned  by  S.  C.  M.  did  not  constitute  a  vari- 
ance.— Jones  y.  State  (Tex.  Cr.  App.)  29. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  3. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Coursea." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 
Measure  of  damages,  see  "Damages,"  |  8. 
Presentation  of  issues  in  lower  court  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  {  2. 

By  partioular  cla»»e»  of  person*. 

See  "Carriers,"  SS  2,  3,  6 ;  "Municipal  Corpora- 
tions," S  la 

Eknployers,  see  "Master  and  Servant,"  {§  3-13. 

Officers  taking  acknowledgments,  see  "Acknowl- 
edgment,"  i  1. 

Railroad  companies,  see  "Railroads,"  {§  3-7. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  g  2. 

Condition  or  use  of  particular  speciet  of  prop- 
erty, ioork*,  machinery,  or  other  inttn^- 
mentalitiet. 
See    "Explosives";  "Highways,"    S    1;  "Rail- 
roads," iS  3-7;  "Street  Railroads,"  {  2. 
Demised  premises,  see  "Landlord  and  Tenant," 

«  2. 
Streets  in  dties,  see  "Municipal  Corporations," 
I  13. 

Oontriiutorp  negligence. 

Of  passenger,   see  "Carriers,"  {  8. 

Of  person  injured  at  railroad  crossing,  see 
"Railroads,"  §  4. 

Of  person  injured  by  street  railroad,  see  "Street 
Railroads,"  §  2. 

Of  person  injared  on  railroad  track,  see  "Rail- 
roads," {  5. 

Of  person  whose  property  has  been  injured  by 
construction  of  railroad,  see  "Railroads,"  i  2. 

Of  servant,  see  "MastiBr  and  Servant,"  {  9. 

Of  traveler  on  highway,  see  "Municipal  Corpo- 
rations," S  IS. 

eonsiltutliic 


i    1. 


Aeta     or     omlsslaiis 

*One  causing  water  to  back  up  beside  a  high- 
way so  as  to  make  it  dangerous  to  travel  A«2d 


required  to  do  what  Is  reasonably  necessary  to 
protect  the  public  from  the  danger.— Strange  v. 
Bodcaw  Lumber  Co.  (Ark.)  162. 

'Proper  care  in  the  construction  of  freight 
elevators  held  not  to  require  that  they  be 
wholly  inclosed. — Obermeyer  v.  F.  H.  Logeman 
Chair  Mfg.  Co.  (Mo.  App.)  673. 

f  2.    Prozlinate  cause  of  injnry. 

*One  causing  water  to  back  up  beside  a 
highway,  making  travel  dangerous,  held  liable 
for  the  drowning  of  a  horse,  having  negligently 
failed  to  erect  barriers,  though  the  horse  was 
frightened  by  goats  on  the  highway. — Strange  v. 
Bodcaw  Lumber  Co.  (Ark.)  152. 

t    S.    Oontrlbntory  neBliKenoe. 

*Where  plaintiff  was  injured  in  a  collision  be- 
tween a  buggy  in  which  he  was  riding  at  the 
driver's  Invitation  and  a  street  car,  the  driver's 
negligence  was  not  imputable  to  plaintiff. — 
Fechley  v.  Springfield  Traction  do.  (Mo.  App.) 
421. 

{   4.  Aetions. 

*In  an  action  for  injuries  by  a  street  railway 
company's  failure  to  provide  a  culvert  for  the 
passage  of  surface  water,  evidence  that  after 
the  injury  defendant  put  in  the  culvert  held 
incompetent.— Ft  Smith  Light  &  Traction  Co. 
V.  Soard   (Ark.)   121. 

•In  an,  action  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence,  that 
burden  of  proving  negligence  is  on  the  plaintiff. 
—Waters-Pierce  Oil  C!o.  v.  Knlsel  (Ark.)  842; 
Same  v.  Parker  (Ark.)  353. 

*In  an. action  for  injuries  an  instruction  on 
contributory  negligence  held  not  erroneous. — 
Little  Rock  Ry.  &  Electric  Co.  v.  Doyle  (Ark.) 
353. 

*Where  an  action  for  injuries  was  based  on 
common-law  negligence,  and  no  violation  of  a 
city  ordinance  was  alleged,  the  court  did  not  err 
in  excluding  an  ordinance  offered  by  plaintiff 
which  he  claimed  defendant  had  violated. — Fech- 
ley V.  Springfield  Traction  Co.  (Mo.  App.)  421. 

'Contributory  negligence  in  an  action  for 
injuries  is  an  affirmative  defense  which  must 
be  specially  pleaded.— Goodloe  v.  Metropolitan 
St.  Ry.  Co.  mo.  App.)  482. 

A  charge  on  contributory  negligence  should 
be  confined  to  the  specific  acts  of  contributory 
negligence,  and  not  be  general  so  as  to  submit 
any  other  acts  of  negligence. — International  & 
G.  N.  R.  Co.  T.  Wray  (Tex.  Civ.  App.)  74. 

'Negligence  becomes  a  question  of  law  only 
when  the  act  complained  of  is  in  violation  of  the 
statute  or  when  the  undisputed  evidence  admits 
of  the  inference  only  that  the  commission  of  the 
act  in  question  was  negligence. — International  & 
G.  N.  R.  (>).  T.  Wray  (Tex.  Civ.  App.)  74. 

•Defendant  held  required  to  plead  contribu- 
tory negligence,  unless  it  is  developed  by  plain- 
ti#s  case.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Gammage    (Tex.   Civ.  App.)    645. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCDVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 
Trial,"   I   2. 

NEW  PROMISE. 

Within  statute  of  limitations,  aee  "Limitation 
of  Actions,"  {  2. 


•Point  ajuaotatod.    See  axUabus. 
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NEW  TRIAL 

In  criminal  proeecutloni,  see  "Criminal  Law," 

S  Iw. 
Neceesitr  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  {  2. 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  {  22. 

I  !•     Nature  and  soope  of  remedy. 

*Where  a  motion  for  a  new  trial  was  not 
filed  until  five  days  after  jud^ent  for  plain- 
tiff, it  was  within  the  discretion  of  the  court 
to  arrant  or  refuse  the  same.— Cato  v.  Scott 
(Tex.  Civ.  App.)  667. 

i  2.   Oroiuds. 

*Action  to  set  aside  a  judgment  for  newly 
discovered  cumulative  evidence  held  properly 
dismissed  for  lack  of  diligence. — Hall  ▼.  Rob- 
erts (Ky.)  555. 

'Certain  facts  held  not  to  constitute  a 
ground  for  a  new  trial  for  surprise.— Soper  v. 
Crntcher  (Ky.)  907. 

*The  objection  on  motion  for  new  trial  to  the 
snftioieney  of  a  written  memorandum  sued  on 
lifid  made  too  late. — Ewart  v.  Young  (Mo.  App.) 
420. 

*A  motion  for  a  new  trial  of  an  action  in 
which  plaintiff  obtained  judgment  in  defend- 
ant's absence  held  properly  denied  for  lack  of 
(liligeDce.— Cato  v.  Scott  (Tex.  Civ.  App.) 
«67. 

f  3.    FrooeedliiKS  to  proonro  new  trial. 

•Where  one  ground  of  a  motion  for  a  new 
trial  was  that  the  court  erred  in  giving  five 
instructions,  referred  to  by  number,  the  objec- 
tion was  unsustainable  if  any  of  them  were 
correct. — Wade  v.  Oossa  (Ark.)  388. 

*Under  the  express  provisions  of  Code  Civ. 
Prac.  t  343  affidavits  must  be  filed  in  support 
of  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. — Soper  t.  Crutcher 
(Ky.)  907. 

NEXT  OF  KIN. 

Sou  "Descent  and  Distribution." 

NOMINATION. 

For  office,  see  "Elections,"  {  2. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTARIES. 

Taking    of    acknowledgment,    see    "Acknowl- 
edgment," I  1. 

*In  an  action  on  the  official  bond  of  a  notary 
for  a  false  certificate  of  acknowledgment,  the 
notary  held  required  to  prove  that  he  acted  in 
good  faith,  and  with  due  care. — Blaea  v.  Com- 
monwealth (Ky.)  802. 

*A  petition  in  an  action  on  the  official  bond 
of  a  notary  for  a  false  certificate  of  aclmowledg- 
ment  held  to  state  a  prima  facie  case  of  negli- 
gence on  tbepart  of  the  notary. — ^Biaes  v.  Com- 
monwealth (Ky^)  802. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 


NOTICE. 

A$  affecting  particular  date*  of  pertont. 
See  "Principal  and  Agent,"  {  a 

Of  particular  fact*,  actt,  or  proceeding*  not 
judieial. 
See  "Elections,"  {  1. 
Loss  insured  against,  see  "Insurance,"  i  11. 

Of  particular  judicial  proceeding*. 
See  "Lis  Pendens." 

NUISANCE. 

%   1.    Pnbllo  aalsaiioea. 

'Evidence  held  to  support  a  finding  that  a 
railroad  company  was  guilty  of  maintaining  a 
common  public  nuisance. — Illinois  Cent.  B.  Go. 
V.  Commonwealth  (Ky.)  467. 

An  indictment  charging  a  railroad  company 
with  a  nuisance  arising  from  its  ot»tmct- 
ing  a  street,  held  to  show  that  the  street  was 
in  an  incorporated  town. — Illinois  Cent.  R.  Co. 
V.  Commonwealth  (Ky.)  467. 

An  indictment  for  a  nuisance  created  by  a 
railroad  in  obstructing  a  street,  held  to  show 
that  the  obstruction  was  permitted  to  remain  in 
the  street  for  an  unreasonable  period. — Illinois 
Cent.  R.  Co.  v.  Commonwealth  (Ky.)  467. 

*An  Indictment  charging  a  railroad  with  main- 
taining a  nuisance  by  obstructing  a  street,  held 
not  bad  for  failing  to  charge  that  the  obstruc- 
tion was  a  common  nuisance  to  all  persons  pass- 
ing and  repassing,  and  having  the  right  to 
pass  and  repass. — Illinois  C!ent.  R.  Co.  v.  Com- 
monwealth (Ky.)  467. 

An  instmction  on  a  trial  charging  a  railway 
company  with  maintaining  a  nuisance,  result- 
ing from  its  obstructing  a  public  street,  held 
to  properly  submit  the  issues. — Illinois  Cent. 
R.  Co.  V.  Commonwealth  (Ky.)  467. 

A  fine  imposed  on  a  railroad  company  for 
maintaining  a  public  nuisance,  held  not  exces- 
sive.— Illinois  Cent  R.  Co.  v.  Commonwealth 
(Ky.)  467. 

*A  brewing  company  held  guilty  of  maintain- 
ing a  public  nuisance  on  premises  rented  for 
the  sale  of  beer.— Jung  Brewing  Co.  v.  0>m- 
monwealth   (Ky.)  505. 

OBJECTIONS. 

For  purpose  of  review,  see  "Appeal  and  Error," 
To  depositions,  see  "DepositionB." 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  §  1. 
Of  highways,  see  "Highways,*'  %  1. 
Of    water    course,    see    "Waters    and    Water 
Courses,"  {  1. 

OCCUPATION. 

Of  real  property,  see  "Use  and  Occupation." 

OFFER. 

Of  proof,  see  "Trial,  "  J  2. 

OFFICERS. 

Embesclement,  see  "Embeszlement." 
Mandamus,  see  "Mandamus,"  g  2. 


*Pelat  aaaotated.    See  syllabna. 
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PorMontar  oUtitet  of  ofioen. 
See  "Clerka  of  Courts"  ;  "Judges" :  "Justices  of 

the  Peace";  "Notaries";  "Sheriffs  and  Ckm- 

stables." 
Assessors  of  taxes,  see  "Taxation,"  {  2. 
Bank  officers,   see   "Banks  and  Banking,"   H 

1.  2. 
Collectors   of    taxes,    see    "Taxation,"    S   3. 
Corporate  officers,  see  "Corporations,"  H  2,  3. 
County  officers,  see  "Counties,"  {  1. 
Health  officers,  see  "Health."  |  1. 
Municipal    officers,    see    "Municipal    Corpora- 

Uons,^  8. 


I   1. 


qvaUfleatlaa,     mmA 


Appointment, 
tennre. 

Under  Const.  H  97,  152,  the  time  for  electing 
the  successor  of  one  appointed  to  fill  a  vacancy 
in  the  office  of  commonwealth's  attorney  in 
the  Tenth  judicial  district  determined.— Robin- 
son T.  McCandless   (Ky.)  877. 

OPENING. 

Judgment,  see  "Judgment,"  {  2. 

OPINION  EVIDENCE. 

In  ciTil  actions,  see  "Evidence,"  |  10. 

OPINIONS. 

Expression  of,  ground  for  challenge  to  jury,  see 
"Jury,"  {  4. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

"Municipal  Corpora- 


see 


Municipal  ordinances 
tions,"  §«  2,  6,  11. 

Presentation  of  issue  relating  to  sufficiency  of 
ordinance  in  lower  court  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  {  22. 

PARENT  AND  CHILD. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants." 

Declarations  as  to  birth  or  pedigree,  see  "Evi- 
dence,"   I   6, 

*A  guardian  held  not  entitled  to  charge  for 
the  board  of  her  ward,  her  daughter,  whoso 
services  were  worth  as  much  as  her  support — 

I>>Rke  V.  Goode    (Ky.)   50.5;  Same  v.  Rhodes 

(Ky.)    566. 

In  an  action  against  several  for  enticing 
plaintiff's  minor  son  from  home,  evidence  held 
sufficient  to  sustain  a  verdict  for  defendants. — 
Soper  V.  Cmtcher  (Ky.)  807. 

PAROL  EVIDENCE 

In  ciTil  actions,  see  "Evidence,"  t  9. 

PARTIES. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 
Domicile  or  residence   as  affecting   venue,   see 

"Venue,"  {  1. 
Interpleading,    see    "Interpleader." 

In  actiont  bfl  or  against  particular  cta»$e»  of 
pertont. 

See  "Attorney  and  Client,"  |  2. 

Jleirs  or  distributees,  see  "Descent  and  Distri- 
bution," J' 2. 
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*  Point  annotated.    See  syllabos. 


In  particular  actiont  or  proceedings. 

See  "Emilty,"  S  3;  "Specific  Performance," 
§  2;  "Trespass,"  |  1. 

Collateral  attack  on  judgment,  see  "Judgment," 
i  4- 

To  enforce  attorney's  lien  for  services,  sec 
"Attorney  and  Client,"  §  2. 

To  enforce  special  assessments  for  public  im- 
provements,   see    "Municipal    Corporations," 

.  §  IOl 

Judgment  and  relief  as  to  parties,  and  parties 
affected  ty  judgments  or  proceedings  thereon. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," «  7. 

Review  a»  to  i^rties,  and  parties  to  prooeedino' 

in  appellate  courts. 
See   "Appeal  and   Error,"   §  3. 
Parties  entitled  to  allege  error,  see  "Appeal  and 
Error,"   {   10. 

To  conveyances,  contracts,  or  other  transactions. 
See  "Bills  and  Notes,"  {  2;  "Fraudulent  Con- 
veyances," S  2. 

i    1,    PlalntiCs. 

*One  in  whose  name  a  contract  is  made,  held 
entitled  to  sue  on  it  in  his  own  name,  though 
stating  it  is  for  the  benefit  of  another.— Beek- 
man  Liimbec  Co.  v.  Kittrell  (Ark.)  988. 

•One  held  properly  made  a  party,  though  not 
a  necessary  party.— Beekman  Lumber  Co.  v. 
Kittrell  (Ark.)  988. 

Under  Civil  Code  of  Practice,  {  26,  held  tKat 
a  plaintiff  not  being  interested  may  not  prose- 
cute the  action  for  others  interested  but  not 
nnmed  as  parties,  though  the  action  purports 
to  be  on  benalf  of  the  one  suing  and  all  others 
interested. — Overton  v.  Overton  (Ky.)  4(ilt. 

•Under  the  express  provisions  of  Civ.  Code 
Prae.  {  18,  every  action  must  be  prosecuted  in 
the  name  of  the  real  ptrty  in  interest.-  • 
Daiiey  v.  O'Brien  (Ky.)  521. 

i   2.    Defendants. 

A  motion  that  certain  parties  defend  for 
the  heirs  of  a  certain  decedent  will  be  over- 
ruled, where  such  persons  are  not  shown  to  be 
among  the  heirs  of  the  decedent — Morris  v. 
Martin  (Ky.)  555. 

(  3.    Defeots,    objeetlons,     and    amend- 
ment. 

•Where  a  suit  on  a  cause  of  action  in  favor 
of  a  corporation  was  commenced  in  the  names 
of  all  the  stockholders,  an  amendment  substi- 
tuting the  corporation  as  party  plaintiff  was 
not  objectionable  as  changing  the  cause  of  ac- 
tion within  Rev.  St.  1^,  f  657.— Ha<iett  v. 
Van  Frank  (Mo.  App.)  247. 

PARTITION. 

I    1.    Actions  for  partition. 

•Joint  owners  of  realty  suing  by  attorney  for 
partition  held  not  entitled  to  have  the  fee  of 
their  attorney  paid  out  of  the  proceeds  of  the 
property,  where  the  other  owners  selected  an- 
other attorney  to  represent  them. — Hemingray 
V.  Hemingray  (Ky.)  674. 

•The  petition  in  an  action  to  recover  an  in- 
terest in  land  and  for  partition  held  not  to 
show  plaintiffs  to  have  any  interest,  and  so 
to  state  no  cause  of  action.— CSianey  v.  Bevins 
(Ky.)  1129. 

PARTNERSHIP. 

Presumptions  on  appeal  in  suit  for  settlement 
of  partnership,  see  "Appeal  and  Error,"  |  12. 
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I  1.     Tbe  relation. 

*That  one  held  himself  ont  as  a  partner 
does  not  estop  him  from  showing  that  De  was 
not  a  partner,  except  as  against  tboiie  who 
Icnew  of  such  holding  out  and  dealt  with  the 
firm  in  reliance  thereon. — Herman  ECahn  Co.  v. 
A.  T.  Bowden  &  Co.  (Ark.)  126. 

An  agreement  entered  into  by  two  persons  for 
the  purchase  of  a  pearl,  held  limitea  to  a  par- 
ticular occasion,  and  one  of  tbe  parties  buying 
the  pearl  at  a  subsequent  time,  held  not  bound 
to  account  for  the  proceeds  on  a  sale  thereof. 
—Harris  v.  Umsted  (Ark.)  146. 

*A  mere  agreement  by  two  persons  to  buy 
an  article  together,  does  not  amount  to  an 
agreement  to  form  a  partnership. — Harris  v. 
Hmsted  (Ark.)  146. 

Where  defendant  agreed  to  enter  a  partner- 
ship with  plaintiff,  but  later  refused  to  per- 
form, plaintiff  was  entitled  to  recover  wliat- 
over  damage  he  sustained. — Hobbei  v.  Bay 
(Ky.)   689. 

Bvidenee  examined  and  hel4  to  show  that  a 
partnership  between  the  parties  did  not  exist. 
-Headley  v.  Bice  (Ky.)  9(e. 

i   2.  Mutual  ricl^ts,  dutlea.  and  UaUlU 
ties  of  partner*. 

A  petition  by  a  partner  in  an  action  against 
the  firm  and  his  copartners,  held  not  to  state 
grounds  sufficient  to  justify  tbe  court  to  appoint 
a  receiver  for  the  partnership,  under  Civ.  0>de 
Prac  {  298.— Campbell  v.  Rich  Oil  Co.  (Ky.)  442. 

A  partner  in  a  firm  engaged  in  certain  business, 
held  not  entitled  to  relief  against  his  copartners 
or  the  partnership,  based  on  the  acts  of  a 
manager  employed  by  the  partnership.— Camp- 
bell V.  Bich  Oil  Co.  (Ky.)  442. 

A  petition  by  a  partner  in  an  action  against 
his  copartners  and  the  firm,  held  not  to  state 
a  cause  of  action  based  on  the  ground  of  mis- 
appropriation of  partnership  fnnds  by  the  gen- 
eral manager  thereof. — Campbell  v.  Bich  Oil 
("o.  (Ky.)  442. 

{   3.    Klcbts  and  UabiUtloa  aa  to  third 
persona. 

*In  an  action  against  two  persons  as  partners, 
evidence  that  one  of  them  had  said  that  he 
was  a  partner  of  the  other,  held  sufficient  to 
Hustain  a  finding  that  he  was  a  partner. — 
Herman  Kahn  Oo.  t.  A.  T.  Bowden  &  Co. 
(Ark.)   126. 

In  an  action  against  two  persons  as  partners, 
an  instruction  as  to  the  circumstances  under 
which  the  jury  might  find  one  of  the  defend- 
ants to  be  a  partner,  held  erroneous. — Herman 
Kahn  Co.  v.  A.  T.  Bowden  &  Co.  (Aric.)  126. 

PART  PAYMENT. 

Within    statute    of    limitations,    see    "Limita- 
tion of  Actions,"  }  2. 

PASSENGERS. 

See   "Carriers,"   |  4. 

PASTURAGL 

Of  animals,  see  "Animals." 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  (  1. 


PAYMENT. 

See  "Tender." 

Of    taxes    to    sustain    adverse   possession,    see 

"Adverse  Possession,"  {  1. 
Part  payment  within  statute  of  limitations,  see 

"Limitation  of  Actions,"  {  2. 
Subrogation   on   payment,   see   "Subrogation." 

Of  particular  ola*»e$  of  obligations  or  liabilities. 
See  "Bills  and  Notes,"  |  4;  "Judgment."  i  10. 
Broker's  commissions,  see  "Brokers,"  S  2. 

S   1.    Beqnlsites  and  sntteleney. 

Plaintiff  held  not  bound  to  elect  to  execute 
an  assignment  of  his  claim  against  an  insurance 
society  for  $500  or  to  return  such  amount  to 
defendant,  but  was  entitled  to  credit  snch 
amount  a  pro  tanto  payment  on  such  daim. 
—Johnson  t.  Smothers  (Ark.)  886. 

PENALTIES. 

Combinations  in  restraint  of  trade,  see  "Monopo- 
lies," S  1. 

PENDENCY  OF  ACTION. 

Effect  aa  to  property  involved,  see  "Lis  Pen- 
dens." 

PEREMPTORY  CHALLENGES. 

T«  Jurors,  see  "Jury,"  |  4. 

PERJURY. 

t  I.  OSensos  and  responslblUty  tkero- 
for. 
*0n  a  prosecution  under  Ky.  St  190S,  S 
1174,  for  raise  swearing,  an  indictment  held  in- 
sufficient as  not  charging  that  defendant  swore 
falsely  to  any  fact— Commonwealth  v.  Bray 
(Ky.)  522. 

'Under  Code  Crim.  Proc  1895,  arts.  34,  35. 
36,  391,  and  941,  statements  in  answer  to  ques- 
tions of  county  attorney  to  one  suspected  of 
having  been  present  where  gambling  was  car- 
ried on,  held  no  basis  for  a  prosecution  for 
perjury. — Williams  v.  State  (Tex.  Or.  App.) 
47. 

{   2.  Proseention  and  pnnlslutent. 

•A  jury  cannot  find  one  guilty  of  false  swear- 
ing except  on  the  evidence  of  two  witnesses  or 
one  with  strong  corroborating  circumstances. — 
Sweat  V.  Commonwealth  (Ky.)  843. 

•An  indictment  for  false  swearing  held  suffi- 
cient—Sweat V.  Commonwealth  (Ky.)  843. 

•An  indictment  for  perjury,  held  not  demur- 
rable on  tlie  ground  that  it  showed  that  the 
oath  administered  was  not  taken  on  a  subject 
on  which  defendant  could  be  legally  sworn.  (Ky, 
St  1899,  c.  41.  f  1535,  art  a)— Commonwealth 
V.  Coakley  (Ky.)  876. 

PERSONAL  INJURIES. 

Particular  eaimei  or  meant  of  injvry. 

See  "Assault  and  Battery,"  §  1;  "Negligence." 

Operation  of  railroads,  see  "Railroads,"  |{  S-7. 
Particular  cl<u»ei  of  pergont  injured. 

Employes  see  "Master  and  Servant,"  fg  3-13. 

Passengers,  see  "Carriers,"  S  6. 

Persons  on  or  near  railroad  tracks,  see  "Rail- 
roads," S  B. 

Travelers  on  highways,  see  "Highways."  f  1; 
"Municipal  Corporations,"  {  13. 


*  Point  annotated.    See  syllabns. 
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nemeatet. 
Challenge  to  jury,   see  "Jury,"  |  4. 
Contradiction  of  witnesses,  see  "Witnesses,"  i  3. 
Harmless  error   in  admission   of   evidence,  see 

"Appeal   and   Error,"   §   17. 
Harmless  error  in  instructions,  see  "Appeal  and 

Error,"   §    19. 
Issues   presented   in   lower  court   for   purpose 

of  review,  see  "Appeal  and  Error,"  S  2. 
Measure  of  deuuages,  see  "Damages,"  §  3. 

PETITION. 

For  mandamus,  see  "Mandamus,"  §  8. 
In  pleading,  see  "Pleading,"  {  2. 

PHYSICIANS  AND  SURGEONS. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 
Sale  of  morphine,  see  "Poisons." 

PLEA. 

In  dvil  actions,  see  "Pleading,"  J  3. 
In  criminal   prosecution,  see  "Criminal  Law," 
86. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 
"Trial,"   §  8. 

As  part  of  record  on  appeal,  see  "Appeal  and 
Error,"  i  6. 

Harmless  error,  see  "Appeal  and  Error,"  S  16. 

Joinder  of  causes  of  action  in  amended  plead- 
ing, see  "Action,"  |  2. 

To  sustain  Judgment,  see  "Judgment,"  {  1. 

Attegctioni  at  io  particular  facts,  acts,  or  trans- 
actions. 
See  "Adverse  Possession,"  §  3 ;  "Damages,"  {  6. 
Contributor  negligence,  see  "Negligence,"  {  4. 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  i  5. 

/«  actions  hii  or  against  particular  classes  of 
persons. 
See   "Attorney   and   Client,"   §   2;  "Carriers," 
§1   2,   3;  "Executors  and  Administrators,"  { 
7;  ''Master  and  Servant,"  $  10:  "Municipal 
Corporations,"    i    13;  "Notaries'";  "Partner- 
ship," i  2;  "Railroads,"  {  6. 
Co-tenants,  see  "Partition,"  i  1. 

In  particular  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  {  1;  "Di- 
vorce," I  2 ;  "Ejectment,"  }  1 ;  "Negligence," 
I  4;  "Quieting  Title,"  {  1. 

For  admeasurement  or  assignment  of  dower,  see 
"Dower,"  i  1. 

For  breach  of  contract,  see  "Contracts,"  {  5. 

For  breach  of  contract  of  employment,  see 
"Master  and  Servant,"  {  1. 

For  injuries  to  animals  on  or  near  railroad 
tracks,    see   "Railroads,"   {   6. 

For  loss  of  or  destruction  of  goods,  see  "Car- 
riers," S  2. 

For  loss  of,  or  injury  to  live  stock,  see  "Car- 
ries," §  3. 

For  partition,  see  "Partition,"  §  1. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," I  10;  "Municipal  Corporations,"  §  13. 

For  separate  maintenance,  see  "Husband  and 
Wife,"  i  6. 

For  services,  see  "Work  and  Iiabor." 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
i  1. 


On  judgment,  see  "Judgment,"  §  11. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"   i  5. 

To  enforce  attorney's  lien  for  services,  see 
"Attorney  and  Client,"  $  2. 

To  enforce  landlord's  lien  for  rent,  see  "Land- 
lord and  Tenant,"  §  3. 

To  foreclose  vendor's  lien,  see  "Vendor  and 
Purchaser,"  §  5. 

To  restrain  execution,  see  "Execution,"  S  !• 

§    I.    Form  and  allecations  in  general. 

*An  allegation  held  a  conclusion  of  law. — 
Dailey  v.  O'Brien  (Ky.)  621. 

'Allegations  in  an  answer  to  an  interplea 
claiming  property  under  a  chattel  mortgage,  held 
mere  legal  conclusions  as  to  the  interpleader's 
rights.— Rice-Stix  Dry  Goods  Co.  v.  Sally  (Mo. 
Sup.)  1030. 

I  2.    Declaration,  complaint,  petition,  or 
statement. 

*The  averments  of  one  paragraph  of  a  peti- 
tion cannot  be  connected  with  or  relied  on 
in  aid  of  another.— Dailey  v.  O'Brien  (Ky.) 
521.  . 

i   3.    Plea  or  answer,   oross   complaint, 
and  affidavit  of  defense. 

*An  answer  that  defendants  are  not  advised 
tliat  the  lands  in  controversy  were  granted  to 
the  state  as  swamp  lands,  etc.,  held  insufficient 
to  constitute  a  denial  of  such  allegation  in  the 
complaint.— Wade  v.  Goza  (Ark.)  388. 

In  a  suit  to  restrain  the  cutting  of  timber 
on  land  a  pleading  filed  by  interveners,  held 
to  constitute  a  defense  to  the  action,  so  that 
no  judgment  could  be  taken  against  defendant 
unless  plaintift  made  out  bis  case. — ^Le  Moyne 
V.  Anderson  (Ky.)  843. 

•An  answer,  held  to  state  a  good  cause  of 
action  against  plaintiff  for  labor  and  services, 
and  was  available  as  a  set-oCF  against  plaintiff's 
action  on  a  note. — Snowden  t.  Snowden  (Ky.) 
922. 

9   4.    Replication    or    reply    and    snbae- 
qnent  pleadlnc*. 

•Allowing  filing  of  reply  after  introduction 
of  evidence  as  though  there  was  a  reply,  held 
in  the  court's  discretion. — Beekman  Lumber  Co. 
V.  Kittrell  (Ark.)  988. 

A  defendant  in  trespass,  held  not  entitled  to 
judgment  on  the  pleadings  for  plaintiff's  fail- 
ure to  reply.  Civ.  Code  Prac.  {  126.— Wheeler  v. 
Davis  (Ky.)  461. 

I  6.     Demnrrcr  or  exception. 

•The  introduction  of  evidence  to  support  a 
pleading  is  rendered  unnecessary  by  a  demurrer 
thereto,  which  is  overruled,  and  the  demurrant 
electing  to  stand  thereon.— Commonwealth  v. 
Hillis  (Ky.)  873. 

i  6.    Amended  and  supplemental  plead- 
ings and  repleader. 

•In  an  action  for  injuries  allegations  of  an 
amended  complaint,  held  not  a  statement  of  a 
new  cause  of  action. — Little  Rock  Traction 
&  Electric  v.  Miller  (Ark.)  993. 

Where  plaintiff's  proof  established  a  case  for 
the  jury,  the  trial  court  should  have  allowed 
the  petition  to  be  amended  to  conform  to  the 
proof.- Hobbs  v.   Ray   (Ky.)    589. 

In  an  action  on  a  fire  policy  an  amendment 
to  the  petition,  held  not  to  constitute  a  depart- 
ure.—Home  Ins.  Co.  of  New  York  v.  Ballew 
(Ky.)  878. 

In  an  action  against  an  initial  carrier  for 
injuries  to  a  shipment  of  bogs,  the  refusal  to 
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allow  an  amended  anijwer  pleading  a  delivery 
to  the  connecting  cnrricr.  held  not  erroneoua. — Il- 
linois Cent  R.  Co.  v.  Stevens  (Ky.)  888. 

'Refusal  to  pennit  an  amendment  of  a  com- 
plaint for  enticing  child,  held  proper  on  the 
ground  that  it  would  have  made  a  misjoinder 
of  parties  and  of  actions. — Soper  v.  Crutcher 
(Ky.)   907. 

I  7.     Blenatnre  and  Terlfioation. 

Under  Rev.  St  1805,  art  271,  a  pleading 
signed  by  two  attorneys,  one  of  whom  was  the 
judge,  held  properly  permitted  to  stand,  being 
signed  by  one  who  was  allowed  to  simi  it — Mc- 
Ailen  V.  Raphael  (Tex.  Civ.  App.)  760. 

f .  8.    Prof ert,  OTe>,  and  exhibit*. 

*It  is  not  essential  to  a  pleading  that  an 
open  account  filed  as  an  exhibit  sfaould  be  set 
out  in  the  l>ody  of  the  pleading. — Bnowden  v. 
Snowden    (Ky.)   922. 

I  9.     Motions. 

*Under  the  express  provisions  of  Kirby's  Dig. 
i  6081,  the  court  may,  on  motion  of  defendant 
before  defense,  strike  out  a  cause  of  action 
improperly  Joined. — Jett  v.  Theo.  Maxfield  Co. 
(Ark.)  143. 

*A  inotion  to  strike  one  of  the  counts  of  a 
complaint  or  to  compel  an  election,  held  such 
that  it  should  have  been  sustained, — Jett  v. 
Theo.  Maxfield  Co.  (Ark.)   143. 

'Where  an  account  filed  with  the  petition 
is  not  sufficiently  specific,  the  remedy  Is  by 
motion  to  make  it  more  definite  and  certain, 
under  Civ.  Code  Prac.  {  134. — Snowden  v. 
Snowden  (Ky.)  922. 

1 10.   Issnea.  proof,  and  Tarlanoe. 

'Immaterial  matters  unnecessarily  alleged  in  a 
complaint  held  not  required  to  be  proved. — 
Strange  v.  Bodcaw  Lumber  Co.  (Ark.)  152. 

*Where  an  allegation  that  the  land  in  contro- 
versy had  been  patented  to  the  state  as  swamp 
land  was  not  denied,  a  certificate  of  the  State 
Land  Commissioner  evidencing  the  sale  was 
properly  admitted  without  proof  of  the  state's 
title  from  the  government — Wade  ▼.  Ooza 
(Ark.)  88a 

•Where,  after  the  entry  of  an  order  overruling 
a  demurrer  to  a  pleading,  the  parties  agree  that 
the  allegations  of  the  pleading  shall  be  taken  as 
true,  the  introduction  of  evidence  to  support  the 
pleading  is  unnecessary. — Commonwealth  v.  Hil- 
lis  (Ky.)  87a 

In  an  action  for  common-law  negligence  the 
exclusion  of  a  city  ordinance  on  which  no  issue 
was  based,  held  proper. — Fechley  v.  Springfield 
Traction  Co.  (Mo.  App.)  421. 

Proof  of  execution  by  defendant  of  an  ex- 
libit,  the  foundation  of  the  action,  held  unuec- 
,>ssary  under  Rev.  St  1899,  H  746,  3967,  not 
leing  denied  under  oath. — Brown  Mfg.  Co.  v. 
Jilpin  (Mo.  App.)  669. 

ill.  I>ef eota  and  objections,  valTer,  and 
alder  by  verdict  or  Judgment. 

*After  trial  and  judgment  in  an  action  by  a 
jvidow  for  allotment  of  dower,  an  objection 
:annot  be  made  for  the  first  time  that  her  peti- 
Jon  was  not  accompanied  by  decedent's  title 
papers,  as  required  by  Civ.  Code  Prac.  i  499. 
-Bartee  v.  Edmunds   (Ky.)  535. 

*The  defect  in  a  petition,  held  waived  by  the 
filing  of  an  answer  and  by  the  failure  to  have 
the  court  act  on  a  demurrer  filed  thereafter.— 
May  V.  May  (Ky.)  840. 

*A  pleading  over  on  the  overruling  of  a 
lemnrrer  waives  the  demnrrer. — Glassey  t. 
Sligo  Furnace  Co.  (M«.  App.)  310. 


'Where  evidence  is  admitted  wlthont  objec- 
tion, the  question  of  variance  between  the 
pleading  and  the  proof  cannot  be  raised  by 
instructions. — International  Harvester  Co.  v. 
Campbell  (Tex.  Civ.  App.)  9a 

POISONS. 

An  indictment  of  a  physician  for  prescribing 
morphine  in  violation  of  Acts  Twenty-NlnUi 
Legislature,  p.  45,  {  2,  held  fatally  defective  for 
lailure  to  allege  not  only  that  defendant  did  not 
prescribe  such  drug  in  good  faith  bnt  that  he 
did  not  deem  it  necessary. — ^Blair  v.  State  CTex. 
Cr.  App.)  2a 

POLICE  COURTS. 

Clerks,  see  "Clerks  of  Courts." 

POLICE  POWER. 

Of  municipality,  see  "Mnnidpal  Oorporations," 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," J  4. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent" 

PRACTICE. 

In  particular  civil  aetioni  or  proceedingt. 

See  "Account  Action  on";  "Ejectment";  "In- 
terpleader"; "Mandamus,^'  {  3;  "Replevin"; 
"Trespass,"  {  1 ;  "Trespass  to  Try  Title,"  |  2. 

Accounting  by  executor  or  administrator,  see 
"Executors  aiid  Administrators,"  S  & 

Condemnation  proceedings,  see  "Eminent  Do- 
main," s  a 

Particular  proceedingt  in  actions. 

See  "Abatement  and  Revival";  "Affidavits"; 
"Continuance";  "Costa";  "Damages,"'  §  5; 
"Depositions";  "Dismissal  and  Nonsuit"; 
"Divorce,"  {  2;  "Evidence";  "Biecntion" ; 
"Judgment" ;  "Jury" ;  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading";  "Reference"; 
"Removal  of  Oauses" ;  "SUpulations"  ;  "Trial" ; 
"Venue." 

Revival  of  Ju^rment,  see  "Jodgment,"  |  9. 

Verdict,  see  ''Trial,''  g  13. 

Particular  remedies  in  or  incMent  to  actiont. 
See    "Garnishment";  "Injunction";  "Tender." 

Procedure  in  criminal  prosecutions. 
See    "Bail,"    S    1;  "Criminal    Law";  "Blitra- 
dition" ;  "Intoxicating  Liquors,"  i  fk 

Procedure  m  eaercite  of  special  or  limited  juris- 
diction. 
In  equity,  see  "Equity." 

In  Justices'  courts,  see  "Justices  of  the  Peace," 
{  !■ 
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Procedu/re  on  revtew. 
See  "Appeal  and  Error" ;  "Exceptions,  Bill  of." 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  H  16-19. 

Ground  for  reversal  in  criminal  prosecutions, 
seb  "Criminal  Law,"  {  24;  "Homicide,"  S  &• 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  {  4. 

PREMIUMS. 

For  insaranee,  see  "Insurance,"  {  7. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 
8  1- 

PRESENTMENT. 

By  grand  buy,  see  "Indictment  and  Informa- 

tion." 
Of  claims  against  estate  of  decedent,  see  "Bz- 

ecntors  and  Administrators,"  {  5. 

PRESUMPTIONS. 

In   civil  actions,  see  "Evidence,"  {  2. 
On   appeal  or  error,  see  "Appeal  and  Error," 
§  12;    "Criminal  Law,"  t  24. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokers." 
Admissions  by  agent,  see  "Evidence,"  I  6. 
Corporate  agents,  see  "Corporations,"  {§  2,  3. 
Insorance  agents,  see  "Insurance,"  %  2. 

I    1.    The  relatittn. 

*Thongh  «gency  may  not  be  proved  by  the 
declarations  of  the  agent,  held  it  may  be  proven 
by  his  testimony. — Beekman  Lumber  Co.  v. 
Kittrell  (Ark.)  988. 

•Certain  evidence,  held  sufficient  to  prove 
agency. — International  Harvester  Co.  v.  Camp- 
bell  (Tex.  Civ.  App.)  93. 

i  S.     MntniU  rights,  duties,  asd  lUblU< 
ties. 

A  contract  of  agency  construed,  and  held  not 
to  preclude  the  agents  from  recovering  com- 
missions for  the  sale  of  certain  second-hand 
goods  at  the  special  request  of  the  principal. — 
Oooch  T.  3.  I.  Case  Threshing  Mach.  Co.  (Mo. 
App.)  431. 

In  an  action  by  agents  for  commissions  for 
the  sale  of  a  machine,  a  certain  instruction 
held  sufficiently  favorable  to  defendants. — Gooch 
V.  J.  I.  Case  Threshing  Mach.  Co.  (Mo.  App.) 
431. 

I   9.    Rights  Mid  UablUtlea  as  to  third 
peraoBs. 

An  agent  with  power  to  sell  and  receive  pay- 
ment has  no  apparent  authority  to  accept  as 
payment  the  cancellation  of  his  own  debt,  due 
one  who  knows  or  by  the  exercise  of  reason- 
able diligence  could  know,  that  his  debtor  is 
acting  as  agent — Grooms  v.  Xeff  Harness  Ck>. 
(Ark.)   136. 

'Principals  hOd  charged  with  notice  of  a  con- 
tract made  by  a  snbagent  of  which  their  imme- 
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with  notice  of  a  contract  made  by  the  agent  for 
conveyance  of  a  corresponding  portion  of  the 
claim  after  patent.— Carter  v.  Gray  (Ark.)  377. 

*A  corporation  held  liable  for  a  libel  written 
concerning  the  business  ability  of  another  com- 
pany by  its  agent  in  the  course  of  his  employ- 
ment to  further  defendant's  interests. — Pennsyl- 
vania Iron  Works  Co.  v.  Henry  Vogbt  Mach. 
Co.  (Ky.)  651. 

*A  corporation's  failure  to  disavow  a  libel- 
ous letter  written  by  its  agent,  on  obtaining 
knowledge  thereof,  held  a  ratification  of  the 
libel. — Pennsylvania  Iron  Works  Co.  v.  Henry 
Voght  Mach.   Oo.    (Ky.)   551. 

*A  written  contract  for  the  sale  of  land  made 
by  an  agent,  held  unenforceable  against  the 
owner  under  Rev.  St.  1899.  {  3418. — Young  v. 
Ruhwedel    (Mo.   App.)    228. 

Defendant  held  liable  for  fraudulent  repre- 
sentations and  deceptions  practiced  by  his 
agent  on  plaintiff. — Heath  v.  Schroer  (Mo. 
App.)  818. 

'Knowledge  of  a  servant,  whose  duty  was 
limited  to  weighing  and  receiving  corn  pur- 
chased by  his  master,  as  to  the  place  where 
the  corn  was  raised,  held  not  imputable  to 
his  master.— King  v.  Rowlett  (Mo.  App.)  498. 

•Whether  it  was  within  the  scope  of  the 
apparent  authority  of  an  agent  to  employ  one 
for  his  principal,  held  for  the  jury.— Interna- 
tional Harvester  Co.  v.  Campbell  (Tex.  Civ. 
App.)  93. 

•A  firm  held  estopped  as  against  a  third 
person  by  representations  of  bookkeeper  to 
claim  lien  against  tenant  for  store  account, 
but  not  estopped  to  claim  lien  for  land.— 
Cadenhead  y.  Rogers  &  Bro.  (Tex.  Civ.  App.) 
952. 

PRINCIPAL  AND  SURETY. 

See  "Bail." 

Signing  note  as   creating   relation,   see   "Bills 
and  Notes,"  {  2. 

Suretiei  on  liond»  for  performance  of  duties  of 

trust  or  office. 
See  "Guardian  and  Ward,"  {  1;    "Notaries." 

Suretiea  on  bonds  in  judioMl  proeeedingi. 
See  "Injanction,"  {  3. 

{   1.    Disoharge  of  anrety. 

•That  the  obligee  of  a  building  contractor's 
bond  paid  the  contractor  more  than  the  stipu- 
lated percentage  prior  to  the  contractor's  aban- 
donment of  the  contract,  held  to  relieve  the 
contractor's  paid  surety  from  liability. — ^Nation- 
al Surety  Co.  ▼.  Long  (Ark.)  745. 

•A  building  contractor's  surety,  held  not  en- 
titled to  claim  a  discharge  because  of  the  owner's 
delay  in  giving  notice  that  the  contractor  was 
not  able  to  perform  the  contract  in  time.— Na- 
tional Surety  Co.  v.  Long  (Ark.)  745. 

•Failure  of  a  bank  to  apply  the  proceeds 
of  real  estate  to  a  secured  debt,  as  directed 
by  sureties,  held  to  discharge  such  sureties  from 
liability,  though  the  sureties'  obligation  had  not 
matured.— Western  Bank  &  Trust  Co.  v.  Gibbs 
(Tex.  av.  App.)  947. 

PRIORITIES. 

Of  mortgages,  see  "Chattel  Mortgages,"  |  2. 
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PRIVATE  ROADS. 

Righta  of  way,  ace  "EjaBements." 

PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife," 
I  8. 

PRIVILEGED  COMMUNICATIONS. 

Diicloenre  bj  witoess,  see  "Witnesses,"  {  1. 

PRIVITY. 

Admissions  far  priTles,  see  "Evidence,"  {  S. 

PROBATE. 

Of  will,  see  "Wills,"  |  2. 

PROBATE  COURTS. 

See  "Conrts,"  {  8. 

Review  of  orders  in,  as  dependent  on  finality  of 
determiaatioD,  see  "Appeal  and  Error,"  t  !• 

PROCESS. 

Particular  form$  of  lerita  or  other  proceii. 
See    "Execution";     "Garnishment":     "Injunc- 
tion";  "Mandamus";   "Replevin.'' 

PROFITS. 

I/oas  of,  as  element  of  damagesi,  see  "ttemages," 

PROHIBITION. 

or  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurnnce,"  {  11. 

PROPERTY. 

Dedication  to  public  use,  see  "Dedication." 
Licenses  in  respect  to  real  property,  see  "Li- 
censes," I  2. 
Taking  for  public  use,  see  "Ehninent  Domain." 

Particvlar  eitatei  or  intercttt. 
See  "Animals";    "Mines  and  Minerals." 

Trantfert  and  other  mattert  affecting  title. 
See  "Adverse  Possession." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  Sf  5-11. 
la  criminal  prosecutions,  see  "Criminal  Law," 
i  12 ;   "Homicide,"  }  4. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  {  1. 
Of  injury,  see  "Negligence,"  f  2. 
Of  injury  to  servant,  see  "Master  and  Servant," 

IS. 


PUBLIC  DEBT. 

See  "Municipal  Corporations,"  1 14 

PUBLIC  IMPROVEMENTS. 


By    municipalities,    see 
tions,"  H  5-ia 


"Manicipal    Corpwa- 
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PUBLIC  LANDS. 

Objections  to  state  land  certificates  as  evi- 
dence, for  purpose  of  review,  see  "Appeal  and 
Error,"  S  2. 

I    1.    Surrey    and    diaposal   of   lands    of 
United  gtatea. 

The  act  of  ConareM,  March  8,  1877,  grant- 
ing to  the  Hot  Sprinn  Railroad  Company  a 
right  of  way  through  the  Hot  Springs  Reserva- 
tion, did  not  confer  on  the  grantee  the  fee  in 
streets  occupied  by  it— Little  Rock  &  Ft.  8. 
Ry.  Co.  V.  Greer  (Ark.)  129. 

*A  {latent  held  to  convey  an  estate  in  fee  to  a 
corporation,  constituting  a  charitable  trust. — 
Fordyce  &  McKee  v.  Woman's  Christian  Nat. 
Library  Ass'n  (Ark.)  155. 

I   2.   Mapesal  •§  land*  of  th«  states. 

Actual  Imowledge  by  a  subsequent  locator  of 
the  previous  locanon  by  another  precludes  him 
from  deriving  an^  advantage  from  the  fact  that 
the  surveyor^  office  contained  no  evidence  there- 
of at  the  date  of  the  subsequent  location.— 
Waterhouse  ▼.  Corbett  (Tex.  Civ.  App.)  651. 

A  patent  issued  in  1845  on  a  snrv^  in  ISH 
after  Act  Feb.  1840  (Sayles'  Early  Laws,  art. 
8.38)  cannot  be  declared  superior  to  a  patent 
issued  in  1846  on  a  survey  made  in  1840,  be- 
muse of  unreasonable  delay  in  returning  the 
field  notes  for  the  earlier  survey,  in  view  of 
Acts  Dec.  1840  (Sayles*  Early  Laws,  art.  848i. 
and  subsequent  acts  extending  the  time  for  the 
return  of  field  notes.— Waterhouse  v.  Orbett 
(Tex.  Civ.  App.)  651. 

Where  the  field  notes  of  a  survey  actually 
made  in  1840  were  recorded,  and  a  patent  is- 
sued In  1846,  such  patent  was  held  superior 
to  another  issued  in  1845  on  a  conflicting  sur- 
vey made  in  1844.— Waterhouse  v.  Corbett  (Tex. 
Civ.  App.)  651. 

*On  an  issue  as  to  whether  defendant  was 
an  actual  settler  on  school  lands  when  he 
applied  to  purchase,  the  evidence  held  sufficient 
to  show  such  settlement— Smith  v.  Florence 
(Tex.  Civ.  App.)  1096. 

PUBLIC  NUISANCE. 

See  "Nuisance,"   (  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  f  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  CJoursea,"  {  2, 

PUNISHMENT. 

Particular  ofentt*. 
See  "Homicide."  |  6;   "Rape,"  (  1. 
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PUNITIVE  DAMAGES. 

See  "Damages,"  S  2. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Indictment  or  information,  Bee  "Indictment 
and  Information,"  {  3. 

QUESTIONS  FOR  JURY. 

In  dvil  actions,  see  "Trial,"  |  4. 
In  criminal  proeecutions,  see  "Criminal  Law," 
S  12;    "Homicide,"  {  4. 

QUIETING  TITLE. 

I   1.     Prooeedlacs  and  relief. 

A  cross-complaint  of  defendant  in  ejectment 
to  remove  cloud  and  quiet  title,  held  insufficient, 
not  showing  that  defendant  had  title,  though  he 
was  in  possession. — Cook  T.  Ziff  Colored  Mason- 
ic Lodge,  No.  119  (ArkJ  618;  Same  v.  Slay 
(Ark.)  620;  Same  v.  Hunter,  Id.;  Same  t. 
Williams  (Ark.)  622. 

ESvidence  in  an  action  to  remove  a  cloud,  held 
to  show  one  under  whose  deed  defendants 
claimed  was  not  a  child  of  the  patentee  who 
died  owning  the  land. — Overton  v.  Overton  (Ky.) 
469. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Condemnation  proceedings,  see  "Eminent  Do- 
main." 

Grants  of  land  in  aid,  see  "Public  Lands,"  §  1. 

Obstruction  of  streets,  see  "Mnnicipal  Corpora- 
tions," I  12. 

{    1.   IiAeation  of  ro*d,  temtlai,  and  ste- 
tl»iu. 

'Where  a  railroad  company  making  a  sub- 
sequent survey  had  notice  of  the  surrey  pre- 
viously made  by  another  company,  the  fact  that 
the  latter  did  not  first  file  a  map  of  its  lo- 
cation for  record  under  Ky.  St.  1903,  S  767, 
did  not  affect  its  right  of  priority. — Cumber- 
land H.  Co.  V.  Pine  Mountain  R.  Co.  (Ky.) 
109;  Pine  Mountain  R.  Co.  v.  Cumberland  R. 
Co..  Id. 

*WheD  a  railroad  has  located  a  right  of 
way  and  is  in  good  faith  attempting  to  pur- 
chase or  condemn  a  right  of  way,  another  com- 
pany cannot  locate  its  right  of  way  on  the  same 
line. — Cumberland  R.  Co.  v.  Pine  Mountain 
R.  Co.  (Ky.)  109;  Pine  Mountain  R.  Co.  v. 
•land  R.  Co.,  Id. 

malBteitMiae<     and 


Cumberland 
i  2. 


Constxnotion, 
equipment. 

The  toming  of  cattle  into  a  field  adjoining  a 
right  of  way,  not  fenced  as  required  by  Rev. 
St.  1899,  §  1105,  held  not  contributory  negli- 
gence, defeating  a  recovery  for  an  Injunr  to 
crops  in  another  field. — Kirkpatrick  v.  Illinois 
Southern  Ry.  Co.  (Mo.  App.)  1036. 

§   3.   Operatlon^^ompanies  and  personii 
liable  for  Injnrlea. 

*Where  there  was  no  claim  in  an  action  for 
injuries  at  a  crossing  that  defendant  was  only 
the  lessor  of  the  road,  and  that  the  injury  was 
inflicted  by  the  lessee,  a  contention  that  Kir- 
by'l  Dig.  i  6773,  was  applicable  only  against 


the  railroad  property,  and  not  against  the  com- 
'pany,  held  unsustainable. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Evans  (Ark.)  616. 

5  4.     ^—  Accidents  at  erosslngs. 

A  person  approaching  a  railway  crossing  will 
not  be  heard  to  say  that  he  did  not  see  the 
approaching  train  by  which  he  was  struck  if 
it  was  plainly  to  be  seen  or  heard. — St.  Louis 

6  S.  P.  Ry.  Co.  V.  Wyatt  (Ark.)  376. 

*In  an  action  for  injuriesi  to  a  traveler  at 
a  railroad  crossing,  evidence  held  to  require  sub- 
mission of  plaintiff's  contributory  nejtligence. — 
St.  Louis  &  S.  P.  Ry.  Co.  v.  Wyatt  (Ark.)  376. 

*In  an  action  for  injuries  to  plaintiff  at  a 
crossing,  proof  that  plaintiff  was  injured  by  the 
operation  of  the  train  held  to  establish  a 
prima  facie  case.— St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Evans  (Ark.)  616. 

In  an  action  for  injuries  to  plaintiff  in  a  col- 
lision at  a  crossing,  evidence  held  to  sustain  a 
verdict  for  plaintiff. — St.  Louis,  I.  M,  &  S.  Ry. 
Co.  V.  Evans  (Ark.)  016. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  instruction  held  not  objectionable  for 
failure  to  confine  the  jury  to  the  negligence  al- 
leged in  the  complaint— St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Evans  (Ark.)  616. 

•Whether  the  employes  in  charge  of  a  locomo- 
tive exercised  proper  care  after  having  discov- 
ered the  dangerous  situation  of  a  pedestrian  in 
the  act  of  crossing  the  track,  held  for  the  jury. 
— «riffie  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.) 
750. 

*A  j>edefitrian  struck  by  an  engine  at  a  rail- 
road crossing,  held  guilty  of  contributory  neg- 
ligence an  a  matter  of  law. — Griffie  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (Ark.)  750. 

*In  an  action  against  a  railroad  for  the 
death  of  a  pedestrian  struck  by  a  train,  evidence 
held  not  to  show  a  regularly  used  public  cross- 
ing at  the  place  of  the  injury. — Sites  v.  Knott 
(Mo.  Sup.)  206. 

*A  railroad  company,  held  required  to  give 
a  reasonable  wammg  before  pushing  cars  to- 
gether, and  closing  up  openings  left  for  the 
purpose  of  enabling  the  public  to  pass  between 
the  cars  at  a  croKsing.-— Sites  v.  Knott  (Mo. 
Sup.)  206. 

•Where  the  place  where  a  pedestrian  was 
killed  by  being  struck  b^  a  train  was  one  where 
the  public,  for  a  considerable  length  of  time, 
had  been  accustomed  to  cross  the  track,  and  the 
railroad  had  recognized  the  right  so  to  do,  the 
railroad  Ae2<( .  required  to  give  warning  of  the 
approach  of  trains. — Sites  v.  Knott  (Mo.  Sup.) 
206. 

•An  engineer  seeing  a  pedestrian  approach- 
ing a  recognized  crossing,  held  entitled  to  as- 
Rume  that  toe  pedestrian  will  stop  before  reach- 
ing a  point  of  peril. — Sites  v.  Knott  (Mo.  Sup.) 
20<i. 

•The  negligence  of  a  pedestrian  injured  by 
being  strudi  by  an  engine,  held  not  to  preclude 
a  recovery  where  the  servants  in  charge  of  the 
engine  could  by  the  exercise  of  ordinary  care 
have  avoided  the  injury  after  discovering  the 
peril.— Sites  v.  Knott  (Mo.  Sup.)  206. 

•In  an  action  against  a  railroad  for  injuries 
to  pedestrian  struck  by  cars  at  a  crossing,  the 
evidence  held  not  to  warrant  the  submission 
to  the  jury  of  the  issue  of  the  negligence  of 
the  employ^  in  charge  of  the  train,  in  failing 
to  stop  in  time  to  have  avoided  the  injury  after 
discovering  the  peril. — Sites  v.  Knott  (Mo.  Sup.) 
20(i. 

Where  plaintiff  was  injured  while  attempting 
to  cross  defendant's  track  between  two  parts  of 
a  train  at  a  crossing,  evidence  held  to  require 


•Point  annotated.    See  ayllabna. 
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submission  of  plaintiff's  oontributorj  negligence 
to  the  jury.— Boyce  y.  Chicago  ft  A.  Ry.  Co. 
<Mo.  App.)  670. 

In  an  action  for  Injuries  to  plaintiff,  evidence 
held  to  sustain  a  finding  that  defendant's  brake- 
man  told  plaintiff  that  she  might  pass  between 
two  ears. — Boyce  v.  Cliicago  &  A.  Ry,  Co.  (Mo. 
App.)  670. 

'Negligence  of  a  railroad  company  in  bring- 
ing two  parts  of  a  train  together  at  a  crossing 
while  plaintiff  was  crossing,  Keld  the  proximate 
cause  of  her  injury. — Boyce  t.  Chicago  &  A.  Rj. 
<"o.  (Mo.  App.)  670. 

'Where  a  brakeman  was  stationed  at  a  croa*- 
ing  where  a  freight  train  liad  been  cut  in  two, 
it  was  his  duty  to  exercise  reasonable  care  to 
prevent  injuring  persons  passing  over  the  tracks. 
—Boyce  v.  Chicago  &  A.  Ry.  Co.  (Mo.  App.) 
(570. 

In  an  action  for  injurie*  to  plaintiff  while 
crossing  a  track  between  two  parts  of  a  train, 
a  request  to  charge  that  she  could  not  recover, 
unless  defendant's  employes  could  have  antici- 
pated plaintiff's  injury,  neld  properly  refused. 
—Boyce  t.  Chicago  &  A.  By.  Co.  (Mo.  App.) 
«70. 

I   5.    —  iBjmiea  to  persons  on  or  near 
traoka. 

*In  an  action  for  Injuries  to  plaintiff  while 
standing  between  two  cars,  that  the  foreman 
of  the  train  crew  saw  plaintiff  crossing  the 
tracks  and  standing  near  the  cars,  was  not 
siifflcient  to  charge  defendant  with  notice  that 
plaintiff  liad  gone  into  a  place  of  danger.— 
Hooker  v.  Louisville  &  N.  R.  Co.  (Ky.)  526. 

*A  person  driving  on  a  trablic  highway  con- 
tiguous to  a  railway  crossing  has  a  right  to 
rely  on  the  statutory  warnings  in  approaching 
the  crossing. — Louisville  &  A.  R.  Co.  v.  Davis 
ilCy.)  B33. 

A  person  struck  by  a  train  while  walking 
along  a  railroad  track  when  he  could  with  equal 
convenience  and  safety  have  walked  at  the 
side  of  it,  held  guilty  of  contributory  negligence 
as  a  matter  of  law. — International  &  O.  N. 
R.  Co.  V.  Ploeger  (Tex.  Civ.  App.)  66. 

'Where  a  person  killed  while  walking  on  a 
railroad  track  was  guilty  of  contributory  neg- 
ligence it  was  necessary  in  order  to  recover 
for  the  death  to  prove  that  after  the  operatives 
of  the  train  discovered  that  deceased  was  in 
danger  they  failed  to  use  all  the  means  at  hand 
to  stop  the  train. — International  &  G.  N.  R. 
Co.  V.  Ploeger  (Tex.  Civ.  App.)  66. 

In  an  action  against  a  railroad  company  for 
decedent's  death  by  bein^  struck  by  a  train 
while  lying  on  the  track  either  asleep  or  drunk, 
evidence  held  to  present  the  issue  of  discorereo 
]>eril,  and  to  sustain  a  verdict  for  plaintiff.-- 
Texas  &  P.  Ry.  Co.  t.  Brannon  (Tex.  Civ. 
.\pi).)    1096. 

{  6.     ^^  Injnriea  to  nnimals  on  or  near 
traoks. 

'In  an  action  against  a  railway  company  for 
killing  an  animal  on  its  track,  the  question  of 
negligence  held  for  the  jury. — Kansas  City 
Southern  Ry.  C!o.  v.  Edwards  (Ark.)  1061. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  a  horse  on  the  track,  the  evidence  held 
ta  warrant  a  finding  that  defendant  was  negli- 
gent.—Kansas  City  Southern  Ry.  Co.  v.  Cash 
(Ark.)  1002. 

'The  killing  of  a  horse  held  presumably  due 
to  the  negligence  of  the  railroad. — Kansas  City 
Southern  Uy.  Co.  v.  (Jash  (Ark.)  1062. 

'Where  plaintiff  showed  that  his  horse  was 
killed  by  defendant  railroad,  the  burden  was  on 


it  to  show  that  it  was  not  the  result  of  its 
negligence. — St.  Louis  Southwestern  Ry.  Co.  y. 
Hutchison  (Ark.)  374. 

'In  an  action  against  a  railroad  for  the  kill- 
ing of  stock  held  a  question  for  the  jnir  wheth- 
er the  testimony  of  defendant's  empioyte,  in 
view  of  the  physical  facts,  overcame  the  pre- 
sumption of  negligence  arising  by  Ky.  St.  1903, 
I  80li,  from  the  fact  of  the  killing. — Illinois 
Cent.  R.  Co.  v.  Stanley  (Ky.)  846. 

In  an  action  for  the  killing  of  horses  on  a 
railroad  right  of  way,  evidence  held  insufficient 
to  show  that  the  improper  constmction  of  the 
gate  through  which  they  entered  was  the  proz- 
imate  cause  of  the  injury. — Rowen  v.  Chicago 
Great  Western  Ry.  Co.  (Mo.  Sup.)  1009. 

An  instmction  held  erroneous  because  per- 
mitting the  jury  to  determine  the  law  as  well 
as  the  fact  involved  in  an  issue. — Clem  y. 
Quincy,  O.  ft  K.  C.  R.  Co.  (Mo.  App.)  22& 

A  petition,  in  an  action  against  a  railroad 
for  killing  animals,  held  sufficient  after  verdict 
for  it  charges  the  company  with  a  breach  of 
the  duty  imposed  on  it  by  Rev.  St.  1899,  ( 
1106,  to  erect  and  maintain  fences  and  cattle 
guards  of  tiie  standard  fixed  by  section  3294. 
— Clem  V.  Qniney,  O.  ft  K.  O.  R.  Co.  (M*. 
App.)  226. 

Proof  that  cattle  killed  on  a  right' of  way 
passed  a  point  where  there  should  have  been  a 
cattle  gmu^  held  not  a  variance  from  a  peti- 
tion relying  upon  a  failure  to  construct  a  fence 
as  required  by  Rev.  St.  1809,  <  1105.— Kirk- 
patrick  v.  Illinois  Southern  Ry.  Co.  (Mo.  App.) 
1036. 

•A  failure  to  construct  a  right  of  way  fence, 
as  required  by  Rev.  St.  1809,  8  1105,  *eM  the 
proximate  cause  of  injury  to  animals  killed  on 
the  right  of  way.— Kirkpatrick  y.  Illinois  South- 
em  Ry.  Co.  (Mo.  App.)  1036. 

ST.    Fives. 

*In  an  action  against  a  railroad  for  damages 
from  a  fire  alleged  to  have  been  caused  by  a 
locomotive,  held  not  essential  to  recovery  that 
the  evidence  should  ezclnde  all  possibility  of 
another  origin.- Monte  Ne  Ry.  Co.  y.  Phillipe 
(Ark.)   1060. 

In  an  action  against  a  railroad  for  damages 
from  a  fire  alleged  to  have  been  caused  by  a 
locomotive,  a  requested  Instruction  held  prop- 
erly refused.- Monte  Ne  Ry.  0«,  r.  Phillips 
(Ark.)  1060. 

RAPE. 

I    1.     Preseentlon  and  pnnlsIuBeat. 

'(Confinement  in  penitentiary  for  99  years 
held  not  excessive  punishment  for  rape  on  fe- 
male 9  years  old.— Moore  v.  State  (Tex,  Or. 
App.)  s?r. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  {  S. 

REAL  ACTIONS. 

See   "Ejectment";     "Forcible    Entiy   and   De- 
tainer," I  1 ;   "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIPTS. 

Warehouse  receipts,  see  "Warehousemen." 


'Point  .annotated.    See  syllabna. 
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RECEIVING  STOLEN  GOODS. 

*TJnder  Kirby's  Dig.  «  1829,  1830,  receiving 
a.  stolen  bog  held  an  oSense. — Thraab  t.  State 
(Ark.>  380. 

RECORDS. 

Of  judicial  proceedingt. 
Transcript   on    appeal    or    writ    of    error,    see 
"Appeal  and  Error,"  i  6;    "Criminal  Law," 
§   23. 

REDEMPTION. 

from  mortgage,  see  "Mortgaget^"  {  4. 
From  tax  sales,  see  "Taxation,"  (  6. 

REFERENCE 

See  "Arbitration  and  Award." 

i    1.     Report  and  findings. 

•Under  Rev.  St.  1895,  arts.  1485  and  1493. 
a  defeated  party  in  proceedings  to  establish 
claims  against  an  insolvent  for  whom  a  receiv- 
er has  been  appointed  held  not  entitled  to  a 
jury  trial.— San  Jacinto  Oil  Co.  v.  Culbert- 
Kon  (Tex.  Civ.  App.)  110. 

REFORMATION  OF  INSTRUMENTS. 

Sec  "Cancellation  of  Instruments." 

i    1.    RiEht  of  action  and  defenses. 

*A  grantor  held  entitled  to  a  reformation 
-of  deed. — Stinson  v.  Ray  (Ark.)  141. 

*In  an  action  against  a  co-surety  for  con- 
tribution, evidence  held  to  show  that  there 
was  no  ground  for  a  reformation  of  an  instm- 
racnt  executed  between  the  parties,  so  as  to 
embrace  a  settlement  of  the  note. — ^Tillar  v. 
Wilson  (Ark.)  381. 

*A  grantor  held  entitled  to  the  reformation  of 
his  deed  so  as  to  conform  to  the  intention  of  the 
parties.— Pickett  v.  Taylor  (Ky.)  1111. 

{    2.    Proceedlnss  and  relief. 

*In  a  suit  to  reform  an  Instrument,  a  mere 
preponderance  of  evidence  that  it  did  not  show 
the  agreement  of  the  parties.  Is  insufficient.— 
Tillar  V.  Wilson  (Ark.)  381. 

In  an  action  to  reform  a  contract  giving 
plaintiff  an  easement,  evidence  held  to  show 
mistake  of  draftsman  whereby  contract  'failed 
to  express  mutual  intent  of  parties. — Thomas 
V.    Robinson  (Ky.)  459. 

Where  plaintiff  prayed  reformation  of  a  deed 
as  preliminary  to  having  the  deed  declared  a 
mortgage  and  foreclosed,  but  it  was  not  en- 
titled to  such  principal  relief,  it  could  not  ob- 
tain reformation. — Goodbar  &  Co.  v.  Bloom 
(Tex.  Civ.  App.)  657. 

REHEARING. 

See  "New  Trial." 

REINCORPORATION. 

See  "Corporations,"  t  4. 

RELEASE. 

Sep  "riiyment." 


'(jnminai  law,"  |  o. 

REMAND. 

Appealability  of  order  remanding  cause,  seo 
''Appeal  and  Error,"  {  1. 

Of  canse  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  22. 

REMEDY  AT  LAW. 

Affecting  right  to  mandamus,  see  "Mandamus." 

i  1. 
Effect  on  Jurisdiction  of  equity,  see  "Equity," 

i  !• 

REMOVAL  OF  CAUSES. 

i    1.    CltlsensUp  »r  alienace  »t  parties. 

•A  petition  for  injuries  to  a  railroad  employe 
held  to  state  a  cause  of  action  against  both  the 
railroad  company  and  a  citizen  employ^,  so  as 
to  preclude  the  granting  of  a  motion  by  the 
railroad  company  to  transfer  the  canse  to  the 
federal  courts  in  the  first  instance. — Dudley  v. 
Illinois  Cent.  R.  Co.  (Ky.)  835. 

*Where  a  citizen  defendant  is  loined  with  a 
noncitizcn  and,  at  the  close  of  plaintiff's  case, 
no  canse  of  action  is  established  against  the 
citizen,  it  is  proper  for  the  court  to  entertain 
and  grant  a  new  motion  by  the  noncitizen  to 
remove  the  cause  to  the  federal  courtx. — Dud- 
ley V.  Illinois  Cent  R.  Co.  (Ky.)  835. 

*In  an  action  for  death,  a  petition  held  to 
state  a  cause  of  action  against  the  three  de- 
fendants jointly,  one  of  whom  was  a  resident 
of  the  state,  precluding  a  removal  of  the 
cause  to  the  federal  court. — White's  Adm'r  v. 
Chicago,  St.  L.  &  N.  O.  R.  Co.  (Ky.)  911. 

'Nonresident  defendants,  on  proof  at  trial 
that  a  resident  of  the  same  state  as  plaintiff 
was  fraudulently  joined  to  prevent  a  removal 
of  the  cause  to  the  federal  court,  held  en- 
titled to  avail  themselves  of  the  misjoinder,  and 
procure  a  removal.— White's  Adm'r  v.  Chicago, 
St  I..  &  N.  0.  R.  Co.  (Ky.)  911. 


See 


REMOVAL  OF  CLOUD. 

"Quieting  Title." 


RENT. 

See  "Landlord  and  Tenant"  i  8. 

REPEAL. 

Of  statute,  see  "Statutes,"  {  4 

REPLEVIN. 

{    1.   Right  of  action  and  defenses. 

A  plaintiff  held  not  entitled  to  recover  pos- 
session of  property  in  an  action  of  claim  and 
dcliNpry  under  Code  Civ.  Prac.  {  180,  merely 
because  the  seller  was  insolvent. — Collins  v. 
Bectley  (Ky.)  470. 

i   2.    Pleadlnc  and  evldenoe. 

•A  purchaser  of  personal  property  held  in 
replevm  therefor  to  have  the  burden  of  prov- 
ing that  he  was  an  innocent  purchaser  and  that 
the  one  under  whom  he  claimed  had  no  knowl- 
edge of  a  certain  infirmity  in  the  title. — Grooms 
V.  NeS  Harness  Co.  (Ark.)  185. 


*  Point  annotated.    See  syllabus. 
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certain  person  should  determine  the  sufiSciency 
of  performance  held  valid,  though  an  arbitrary 
expression  of  dissatisfaction  could  not  prevent 
the  seller  from  recovering. — Ark.-Mo.  Zinc  Co. 
V.  Patterson  (Ark.)  170. 

•A  delivery  of  goods  to  a  common  carrier 
under  a  contract  of  sale  held  to  absolve  the 
▼endor  from  liability  for  delay  of  the  carrier 
in  delivering  the  goods. — Templeton  &  Adams 
V.  Ekinitable  Mfg.  Co.  (Ark.)  188. 

•■Where  goods  were  ordered  to  be  shipped  to 
the  buyer's  railroad  station,  the  seller  per- 
foimed  his  whole  duty  by  so  shipping  the 
soods  and  notifying  the  buyer  of  their  arrival, 
after  which  he  was  entitled  to  treat  the  goods 
as  the  property  of  the  buyer  and  sue  for  the 
price.— Bevms  v.  J.  A.  Coates  &  Sons  (Ky.)  685. 

•Where  defendants  actually  received  and  ap- 
propriated merchandise  shipped  to  them  under  a 
contract,  they  were  liable  for  the  reasonable 
market  value  thereof,  irrespective  of  the  inva- 
lidity of  the  contract  or  the  fact  that  the  goods 
were  of  an  inferior  grade. — Stewart  t.  Jacob 
Racha  A  Cto.   (Tex.  Civ.  App.)   1001. 

S    8>    Operation  and  effeot. 

•A  purchaser  of  personal  property  held  under 
the  facts  in  no  position  to  claim  that  he  was 
an  innocent  purchaser  without  notice  that  title 
was  not  in  seller. — Grooms  ▼.  Neff  Harness 
Co.   (AA.)  135. 

*A  sale  of  cotton  held  not  completed  by  de- 
livery on  a  carrier's  platform  so  as  to  deprive 
the  seller  of  his  right  of  action  against  the 
company  for  the  destruction  of  the  property. 
— Gamer  v.  St.  Louis,  I.  M.  &  S.  By.  Co. 
(Ark.)   187. 

•Failnre  of  vendor  of  goods  to  send  vendees 
bill  of  lading  held  not  to  prevent  passing  of 
title  to  property  on  delivery  thereof  to  the 
carrier. — Templeton  &  Adams  v.  Equitable 
Mfg.  Co.  (Ajk.)   18& 

•The  effect  of  a  delivery  of  personal  prop- 
erty bv  the  vendor  to  a  common  carrier  desig- 
nated by  the  vendee  is  to  transfer  the  title  and 
fix  the  time  and  place  when  it  passes. — ^Temple- 
ton &  Adams  v.  Equitable  Mfg.  Co.  (Ark.)  188. 

•On  a  sale  of  personal  property  title  held 
not  to  have  passed  to  the  purchaser  until  the 
doing  of  certain  acts.— Collins  v.  Beckley  (Ky.) 
479. 

I    6.    Warranties. 

•In  sales  of  chattels,  a  warranty  of  titles 
and  against  incumbrances.  Is  implied. — Mason 
v.  Bohannan  (Ark.)  181. 

•Where  goods  are  sold  by  sample,  the  buyer 
is  entitled  to  examine  and  reject  them,  if  not 
according  to  sample,  though  the  order  provided 
for  delivery  f.  o.  b.  at  the  seller's  place  of  busi- 
ness.— Keeler  v.  Panlus  Mfg.  Co.  (Tex.  Civ. 
App.)   1097. 

Where  certain  firing  canes,  bombs,  and  ammu- 
nition was  purchased  in  a  single  order  by 
sample,  and  the  canes  tendered  were  defective, 
the  buyer  was  entitled  to  reject  the  entire  con- 
signment— Keeler  v.  Paulus  Mfg.  Co.  (Tex.  Civ. 
App.)  1097. 

f  7.     Hemedlea  of  seller. 

•The  seller  of  com  held  not  required  to  give 
formal  notice  of  intention  te  resell  on  its  wrong- 
ful rejection  by  the  buyer,  where  the  resale  Is 
to  such  buyer. — Arkansas  &  Texas  Grain  Co. 
v.  Young  &  Fresch  Grain  Co.  (Ark.)  142. 


«Jo.  T.  xoung  ft  Fresch  Grain  Co.  (Ark.)  14::. 

The  seller  of  a  car  of  corn  held  not  to  waive 
his  right  to  damages  for  its  wrongful  rejection 
by  the  purchaser,  by  reselling  it  to  such  pur- 
chaser.— Arkansas  &  Texas  Grain  Oo.  v. 
Toung  &  Fresch  Grain  Co.  (Ark.)  142. 

•The  circumstances  under  which  a  seller  may 
effect  a  resale  and  recover  the  difference  between 
the  proceeds  and  agreed  price,  stated.— St.  Liouis 
Steel  Range  Co.  v.  Kline-Drummond  Mercan- 
tile Co.   (Mo.  App.)  1040. 

*Tbe  circumstances  under  which  the  seller 
may  hold  the  property  subject  to  the  purchaser's 
order  and  recover  the  agreed  price,  stated.— St. 
Louis  Steel  Range  Co.  v.  Kline-Drununond 
Mercantile  (To.  (Mo.  App.)  1040. 

•Circumstances  under  which  a  seller  may 
treat  the  property  as  his  on  the  refusal  of  the 
purchaser  to  accept  and  recover  the  loss  sus- 
tained, stated. — St.  Louis  Steel  Range  Co.  v. 
Kline-Drummond  Mercantile  Co.  (Mo.  App.) 
1040. 

*In  an  action  by  the  seller  for  damages  be- 
cause of  the  buyer's  refusal  to  accept,  the  meas- 
ure of  damages  determined. — St.  Louis  Steel 
Range  Co.  v.  Kline-Drummond  Mercantile  Co. 
(Mo.  App.)   1040. 

•In  an  action  by  the  seller  of  stoves  against 
the  purchaser  for  damages  arising  from  the 
latter's  refusal  to  accrot,  the  measure  of  dam- 
ages determined.— St.  Ik>ui8  Steel  Range  Co.  v. 
Kline-Drummond  Mercantile  Co.  (Mo.  App.) 
1040. 

In  an  action  by  the  seller  of  stoves  against 
the  purchaser,  for  damages  because  of  his  re- 
fusal to  accept,  an  instruction  on  the  measure 
of  damages  held  not  erroneous. — St.  Liouis  Steel 
Range  Co.  v.  Kline-Drummond  Mercantile 
Co.    (Mo.  App.)  1040. 

In  an  action  by  the  seller  of  stoves  against 
the  purchaser  for  damages  arising  from  his 
refusal  to  accept,  an  instruction  held  erroneous, 
as  misleading. — St.  Liouis  Steel  Range  Co.  v. 
Kline-Drummond  Mercantile  Co.  (Mo.  App.) 
1040. 

i  8.    Remedies  of  buyer. 

In  view  of  pleadings  in  an  action  for  breach 
of  contract  to  sell  and  deliver  cotton  of  a  cer- 
tain kind,  held  the  evidence  was  sufficient  to 
show  the  valtie  of  such  cotton  when  the  con- 
tract was  breached.— Walnut  Ridge  Mercantile 
C!o.  T.  Cohn  (Ark.)  413. 

•Statement  of  measure  of  damages  for  breach 
of  contract  to  sell  and  deliver  cotton. — Walnut 
Ridge  Mercantile  Co.  v.  Cohn  (Ark.)  413. 

SATISFACTION. 


See  "Payment." 
Of  judgment,  see 


•Judgment,"  {  10. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

I   I.    Pabllo  sehools. 

•In  the  matter  of  establishing  a  new  school 
district,  the  duties  of  the  county  superintend- 
ent of  schools  are  statutory,  and  he  cannot 
be  made  to  observe  the  interests  of  any  indi- 
vidual.—Mouser  V.  Spaulding  (Ky.)  882. 

A  decree  in  mandamus  to  compel  defendants 
to  proceed  with  their  duties  as  trustees  of  an 
alleged  school  district,  which  had  never  been 
validly  established,  held  not  to  effect  the  es- 


•Polnt  annotated.    See  ayllabiUt 
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orini  I  uuud  uiuuund. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  "Equity,"  ^  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  {  3. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  I  6;  "Criminal  Law,"  {  23. 

Of  plaintiff's  claim,  see  "Pleading,"  {  2. 

STATES. 

Courts,  see  "Courts." 

I>onation  deed  from  state  as  color  of  title  to 
sustain  adverse  possession,  see  "Adverse  Pos- 
session," I  1. 

Interstate  extradition,  see  "Extradition,"  f  1. 

Public  lands,  see  "Public  Lands,"  |  2. 

STATUTES. 

Validity  of  retrospective  or  ez  post  facto  laws, 
see  "Constitutional  Law,"  {  3. 

Violation  by  master  of  duties  required  by  stat- 
ute, see  "Master  and  Servant,"  §  3. 

Provitiont  relating  to  particular  tutfectt. 

See  "Descent  and  Distribution" ;  "Game" ;  "In- 
toxicating Liquors,"  {{  3,  4 ;  "Levees" ;  "Lis 
Pendens" ;  "Mechanics'  Liens" ;  "Monoi>o- 
lies,"  I  1. 

Inheritance  by  or  through  bastards,  see  "Bas- 
tards," t  1. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Terms  of  courts,  see  "Courts,"  S  1. 

f    1.    Enactment,  requisites,  and  Talldlty 
In  K^neral. 

'Certain  provisions  of  section  4  of  Acts  1905, 
p.  690,  dividing  Union  County  into  two  judicial 


iii^  Union  County  into  two  Judicial  districts 
held  not  to  render  the  statute  unconstitutional 
in  as  much  as  the  proviso  may  be  stricken 
without  impairing  the  validity  of  the  act. — 
Pryor  v.  Murphy  (Ark.)  445. 

$   2.    Babjeets  and  titles  of  acta. 

*Acts  1004,  p.  148,  c.  67,  relating  to  convey- 
ances and  purporting  to  amend  St.  1003,  fi  495 
held  not  unconstitutional  on  the  ground  that  the 
subject  is  not  embraced  in  the  title. — McPherson 
V,  Gordon  (Ky.)  701. 

•Act  March  15,  1006,  entitled  "An  Act  re- 
lating to  revenue  and  taxation,"  held  not  vio- 
lative of  Const.  S  51,  by  reason  of  provisions 
in  article  2,  I  10,  relating  to  record  of  instru- 
ments evidencing  indebtedness.— Shrader  v. 
Semonin  (Ky.)  904;  Kentucky  TiUe  Ca  v. 
Same,   Id. 

I   3.     Amendmont,  reTislon,  and  eodiflea- 
tion. 

Acts  1904,  p.  148,  c.  67,  in  relation  to  the  re- 
cording of  conveyances  and  reciting  tliat  it  is 
amendatory  of  section  495  held  not  violative  of 
the  constitutional  provision  that  no  law  shall  be 
amended  unless  re-enacted  and  published  at 
length  on  the  theory  that  such  act  amends  Ky. 
St.  1903,  18  501,  602,  503,  507,  511,  522.— Mc- 
Pherson V.  Gordon  (Ky.)  791. 

I  4.     Repeal,  sospenslon,  expiration,  and 
roTlval. 

*Act  March  13,  1885,  Acts  1885,  p.  68, 
Kirby's  Dig.  i  6870,  imposing  a  state  tax  on 
peddlers  held  not  repealed  by  Act  April  20, 
1001,  Acts  1901,  p.  241,  Kirby's  Dig.  {  6880; 
Kirby's  Dig.  f  6881.— Ex  parte  Merritt  (Ark.) 
083. 

g  6.     Constraetion  and  operation. 

•Pen.  Code,  1895,  art.  704,  making  it  an  of- 
fense to  pnll  down  the  fence  of  another,  held 
applicable  to  all  fences.— McNeely  v.  State  (Tex. 
Or.  App.)  1083. 


STATUTES  CONSTRUED. 


UMITJJD  STATES. 

REVISED  STATUTES. 

%i  2325,  2326  [U.  S.  Comp. 

St.  1001.  pp.  1420,  1430]  137 
«  51  .SO  [U.  a.  Comp.  St. 

1901,  p.  3455] 1051 

CO.MPILED    STATUTES 
1001. 

Pages  1429.  1430 187 

Page    3465 1051 

ABKAHSAS. 

CONSTITUTION    1874. 

Art.  2,  II  22 120 

Art.  7.  i  46 140 

Art  16,  i  1 622 

.\rt.  19,  f  22 409 

Schedule,  §  2 174,  1004 

KIRBY'S    DIGEST. 

{f  115,  lis,  123 174 

il44    134 


8  358  138 

8  527   907 

$S  716,  717,  718 396,  400 

$  94.3   155 

S  12t>.5   888 

S  l.'OO  10.58 

S«  l.'-.OO.  1561,  1563 1007 

SS  1003-1605    181 

!!S  1.S29,    1830 3(i0 

S«  2220,  2605 1.50 

SS  2H78,  2684 753 

S  2704    190 

S  2709  1006 

S  2S.-2   300 

8  2899   12!) 

8  .3020   189 

5  .3(^56   413 

§S  .3756,  4431 750 


«  44.57 
SS  4.5:«5, 
8  .50.32 


4540. 


751 
.^30 
98.3 

8   "-Oia   083.   1002 

8  5001    .T5o 

8  5214   753 

ii  5442-6448,    5473 622 

8  0000   174 

S  0087  322 


i    0111, 

0248 

6188  .... 

374 

75<> 

0773 

016 

0873 
88  0876, 

{  091.3, 

i  7085  . 

'088i,'  '6886.' 
6006,  6968. 

.184.  986 

983 

980 

618 

7080 
§  7090, 
■    7947 

'7i66,"  710(2.  ■ 

.140,  618 

620 

148 

8  8012  . 

982 

LAWS. 


e&3 


188.5,   p.   68 

1801,    p.    178,    88    14.    15. 
Amended  by  Laws  1803, 

p.  253 ; 117 

1893,  p.  29.  8  7 IJU 

1893,  pp.  253,  310 117 

1901,  p.  241 OKJ 

190.5,  p.  6.  j  7 no 

1905,  p.  207 140 

1905,  p.    412 372 

1905,  pp.  543,  644.  88  1,  2  117 
1005,  pp.    600,    507,    508, 

601,  §8  4.6,16 445 
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ArtB.  1113,  1114.     Repeal- 
ed by  Laws  1905,  p.  116, 

ch.  83,  i  1 1079 

Art.  1115    1079 

Arts.  1485,  1493 110 

Art  2255    1094 

Art  2501    lOai 

Art  4845    9.% 

Art   5311 70 


CIVIL    STATUTES 
■  1897. 

Arts.  1914,  1916,  2026.  ..1086 

Art.   3391 19 

Arts.  4573,  4575 73 

Arts.  5073,   5082,   6118, 

5119,  5120a 69 

Art  52320 50 


1897,  p.  236,  ch.  163. ...  774 

1899,  p.  318,  ch.  178 44 

1903,  p.  133,  ch.  101 328 

1003,  p.  221,  ch.  136 39 

1005,  p.  17,  ch.  14 329 

1905,  p.  29,  ch.  25,  S  1...  769 

1905,  p.  46,  ch.  35 23 

1905,  p.  116,  ch.  83,  §  1.  .1079 
1905,  p.  550,  $  120 1079 
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STAY. 

Pendii^  appeal  or  writ  of  error,  see  "Appeal 
and  Brror,"  {  5. 

STIPULATIONS. 

*A  stipalation  In  an  adverse  suit  under  Rev. 
St  V.  S.  (I  2325,  2326  [U.  8.  Comp.  St  1901, 
pp.  1429,  1430]  to  settle  conflicting  rights  in  a 
mining  claim,  waiving  all  but  one  issue,  held 
valid,  and  to  require  proof  of  nothing  else.— 
Gibberson  v.  Wilson  (Ark.)  137. 

STOCK. 

Corporate  stock,  see  "Corporations,"  I  1. 

STOCKHOLDERS. 

Of  banks,  see  "Banks  and  BRuklng,"  S  !• 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See   "Railroads." 

<  "arriaKC    of    passengers,    see    "Carriers." 
Use   of   city   streets,   see    "Municipal    Corpora- 
tions," §  12. 

§    1.     Establishment,     constTnotiom,     and 
maintenance. 

Under  a  municipal  ordinance  a  purchaser  of 
(he  rights,  property,  and  franchises  of  enumerat 
od  street  railroads  held  authorized  to  lease  the 
same  to  a  designated  street  railway  company, 
notwithsanding  Const,  art.  12,  §  20. — Jfoors- 
head  v.  United  Rys.  Co.   (Mo.  App.)   261. 

A  contract  between  two  street  railway  com- 
I)anies  held  not  to  establish  the  relation  of 
jirinciiial  and  agent. — .Moorshead  v.  United 
Uys.  Co,  (Mo.  App.)  261. 

A  contract  between  two  street  railway  oom- 
l>anies  held  not  to  create  a  partnership  rela- 
tion between  them. — Moorshead  v.  United  Rys. 
Co.  (Mo.  App.)  201. 

A  contract  between  two  companies  held  to 
constitute  a  lease. — Moorshead  v.  United  Rys. 
Co.  (Mo.  App.)  261. 

A  contract  between  two  street  railroad  com- 
panies creating  the  relation  of  landlord  and 
tenant  held  not  to  re<iuire  the  landlord  to  turn 
.  over  to  the  tenant  any  money  received  from  any 
source,  and  to  repay  whatever  rent  was  re- 
ceived.— Moorshead  v.  United  Rys.  Co.  (Mo. 
.\pp.)  261. 


I  S.     BeKnlation  and  operation. 

Permitting  a  cow  to  run  at  large  outside  the 
"stock  limit  held  not  contributory  negligence. — 
Little  Rock  Traction  &  Electric  Co.  v.  llicks 
(Ark.)  385. 

*In  an  action  for  injuries  to  a  pedestrian 
by  being  struck  by  a  street  car,  plaintiff  held 
guilty  of  contributory  negligence.— Ft.  Smith 
Light  &  Traction  Co.  v.  Barnes  (Ark.)   976. 

In  an  action  for  injuries  to  plaintiff  by  being 
struck  by  a  street  car,  evidence  held  to  warrant 
a  finding  that  defendant's  motorman  saw  plain- 
tiff in  time  to  have  prevented  the  collision 
by  the  exercise  of  ordinary  care  warranting 
a  recovery  notwithstandipg  plaintiff's  contrib- 
utory negligence.— Ft.  Smith  Light  &  Traction 
Co.  V.  Bamea  (Ark.)  976. 

*  A  street  railway  company  was  not  liable 
for  the  negligent  death  of  a  boy,  where  he  was 
standing  about  eight  feet  from  the  track  and 
suddenly  ran  across  it  immediately  in  front 
of  the  car.— Louisville  Ry.  Co.  v.  Edelen's 
Adm'x  (Ky.)  901. 

•Plaintiff  held  entitled  to  recover  if  the  motor- 
man  could  have  seen  a  boy  in  time  either 
to  stop  the  car  or  signal  its  approach  and 
avoid  the  injury  to  him  and  failed  to  do  so. 
though  the  boy  was  negliKent.— Louisville  Ry. 
Co.  V.  Edelen's  Adm'x  (Ky.)  901. 

•The  duty  of  a  motorman  with  respect  to 
controlling  his  car  to  prevent  a  collision  with 
a  vehicle  crossing  the  track  stated. — Barrie  v. 
St.   rx)uis  Transit  Co.    (Mo.  App.)  233. 

*In  an  action  against  a  street  railroad  com- 
pany for  injuries  caused  by  a  collision,  evidence 
held  sufficient  to  require  submissiou  to  the  jury 
of  the  question  whether  the  motorman  had  an 
opportunity  to  prevent  the  accident  after  dis- 
covering plaintiff's  danger. — Barrie  v.  St.  Louis 
Transit  Co.  (Mo.  App.)   233. 

♦Under  Rev.  St.  1S99,  §§  1187  and  4160  a 
street  railway  company  leasing  its  property 
to  another  street  railway  company  held  not 
liable  for  an  injury  to  a  passenger  resulting 
from  the  negligence  of  the  employes  of  the 
latter  company. — Moorshead  v.  United  liys.  Co. 
(Mo.  App.)  201. 

Plaintiff,  in  an  action  for  injuries  in  a  colli- 
sion between  a  street  car  and  a  buggy  in  which 
plaintiff  was  riding  as  a  passenger,  held  guilty 
of  contributory  negligcnco  in  doing  nothing  to 
insure  his  safety  after  he  knew  that  the  driver 
was  guilty  of  gross  negligence  in  failing  to  look 
out  for  an  approaching  car.— Fechley  v.  Spring- 
6eld  Traction  Co.  (Mo.  App.)  421. 

♦In  an  action  for  injuries  to  a  vehicle  passen- 
ger in  a  collision  with  a  street  car,  the  driver 
of  the  vehicle  held  guilty  of  negligence  in  fail- 
ing to  look  and  li.sten  for  cars  before  attempt- 
ing to  cross  the  track. — Fechley  v.  Springfield 
Traction  Co.   (Mo.  .\pp.)   421. 

An  interurbau  elwtric  railway  company  in- 
corporated \nider  Kev.   St.   1801),  c.  12,  art.  3, 


*  Point  annotated.    See  aTUabiis. 
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JS  1187,  !b  a  railroad  corporation  within  article 
2,  f  1105,  requiring  8ucb  corporations  to  fence 
tlieir  roatis.— Rigga  v.  St.  Francois  County  Ry. 
(Jo.    (Mo.   App.)    707. 

An  intemrban  electric  railroad  company  in- 
corporated under  Rev.  St.  1899,  c.  12,  art. 
:i.  {  1187,  is  not  relieved  of  its  doty  to  fence 
its  road  as  required  by  article  2,  |  1105,  be- 
rause  it  was  constructed  on  the  right  of  way 
of  a  public  road  by  permission  of  the  county 
court— Rigga  v.  St.  Francois  County  Ry.  Co. 
(Mo.  App.)  707. 

A  city  ordinance  regulating  the  operation  of 
street  cars  held  not  to  prohibit  the  turning  of 
a  car  on  which  plaintiff  was  a  passenger  from 
its  regular  route  to  make  up  time  unavoidably 
lost,  and  to  restore  it  to  schedule. — Dryden  t. 
St  Louis  Transit  Go.  (Mo.  App.)   1044. 

STREETS. 

See    "Highways";    "Monldpal    CorporaUons," 
H  5-10,  12,  13. 

SUBMISSION. 


To  arbitration,  see 
i  1. 


"Arbitration  and  Award," 


SUBROGATION. 

*One  advancing  money  to  manufacturing  con- 
cern which  is  used  in  the  payment  of  laborers' 
liens  held  not  entitled  to  a  preference  by  being 
subrogated  to  die  rights  of  the  laborers. — Bank 
of  Commerce  v.  Lawrence  (bounty  Bank  (Ark.) 
749. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Collection  ot  taxes,  see  "Taxation,"  {  3. 

SUNDAY. 

'Sender  of  telegram  held  entitled  to  recover 
for  negligence,  under  Kirby's  Dig.  g  7947,  though 
the  message  was  sent  on  Sunday.— Arlsausas 
&  L.  Ry.  Co.  V.  Lee  (Ark.)  14a 

*A  verdict  may  be  received  Ind  entered  on  the 
minutes  on  Sunday.— Moore  v.  State  (Tex.  Gr. 
App.)  321. 

SUPREME  COURTS. 

See  -Courts,"  {  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,"  i  2. 

SURRENDER. 

Of    written    instrument    for    cancellation,    see 
"Cancellation  of  Instruments." 

SURVEYS. 

See  "Boundaries,"  i  1. 


SUSPENSION. 

Of  benefit  insurance,  see  "Insurance,"  |  14. 


TALESMEN. 


See  "Jury,"  i  3. 

TAXATION. 

Payment  of  taxes  to  sustain  adverse  possession, 

see  "Adverse  Possession,"  f  1. 
Tax  deed  as  color  of  title  to  sustain  advene 

possession,  see  "Adverse  Possession,"  H  1.  2. 

Local  or  tpedal  taxet. 
See  "Municipal  Cori>orations,"  {  14^ 
Assessments   for   municipal   improvements,  see 

"Municipal  Oirporations ,"  %%  9,  10. 
Levee  taxes,  see     Levees." 

Occupation  or  privilege  Umet. 
See  "Licenses,"  i  1. 

{    1.    Iii*bUlty  of  persona  and  property. 

'Personal  property  of  nonresidents  brought 
within  the  county  for  use  in  the  construction  of 
a  railrmtd  roadbed  held  not  in  transit,  but  sub- 
ject to  taxation  there  under  Kirby's  Dig.  U  6873, 
0918,  6966,  696a— Eoff  v.  Kennefi<^-Bamfflond 
Co.  (Ark.)  986. 

{   2.    LeTy  and  assessment. 

*In  taxation  proceedings  the  description  of 
the  land  must  be  such  as  fully  apprise  the 
owned  without  recourse  to  the  superior  knowl- 
edge peculiar  to  him  as  owner,  that  a  particular 
tract  of  his  land  is  sought  to  be  charged  with 
a  tax  lien. — Buckuer  v.  Sugg  (Ark.)  184. 

In  determining  the  sufficiency  of  the  descri^ 
tion  of  land  in  tax  proceedings  extrinsic  evi- 
dence is  admissible  to  connect  the  land  with 
the  description  used  in  the  assessment  list 
and  other  tax  proceedings. — ^Buckner  v.  Sugg 
(Ark.)   184. 

Description  of  certain  land  in  tax  proceeding 
held  sufficient.— Buckner  v.   Sugg  (Ark.)   IBi. 

*That  property  is  assessed  too  low  held  no 
ground  for  relief  in  courts,  their  jurisdictloD 
being  limited  to  omission  to  list  at  all. — Com- 
monwealth V.  American  Tobacco  Co.  (Ky.)  MVl 

*A  county  assessor  held  not  liable  on  his 
official  l>ond  for  erroneous  assessment,  in  the 
absence  of  any  malice  or  corruption.  Ky.  St. 
1903,  a  4053,  4056,  4064.— Daugberty  t.  Bazell 
(Ky.)  570. 

•Under  Gen.  Et  c.  92,  art  16,  t  2,  and  Act 
May  6, 1880  (1  Pub.  Acts  l879-S0,p.  206,  c.  1565) 
held  that  the  fact  that  certain  land  was  assesse<l 
In  the  name  of  a  decedent  did  not  fender  the  as- 
sessment invalid. — Kusbands  r.  Polivick  (Ky.) 
825. 

*A  description  of  land  in  the  assessor's  Ixwks 
as  prescribed  liy  Gen.  St  c.  92,  art.  4,  |  1,  heU 
sufficient — Husbands  v.  Polivick  (Ky.)  825. 

•Under  Saylea'  Ann.  Civ.  St  1897,  art  5082. 
a  railroad  held  to  be  properly  assessed  as  an 
entirety.— State  v.  St  Louis,  Southwestern  Ry. 
Ca  of  Texas  (Tex.  Civ.  App.)  69. 

•As  assessment  under  Sayles'  Ann.  Civ.  St. 
1807,  arts.  5120a,  of  an  nnrendered  i>ortiou 
of  a  railroad  roadbed  held  sufficient  in  riew 
o€  articles  5073,  5082,  5118,  5119.— State  v. 
St  Louis,  Southwestern  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  69. 


f 
So, 


•Point  annotated.    See  sjrllabna. 


(  3.  Oolleetlom  and  enf oreemeBt 
asalnst  persona  or  personal  prop- 
erty. 

Under  Const  art  7.  8  46;    Act  March   13. 
1905  (Acts  1905,  p.  207)  creating  the  office  of 
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Collectlon  In  one  action  of  all  the  taxes  against 
>roperty  held  proper  in  the  absence  of  statutory 
>roVtibition. — Pfirrman  v.  District  of  Clifton 
Ky.)  SIO. 

Under  Sayles'  Rev.  Civ.  St.  art.  5232o,  a  dtar 
ion  by  publication  in  a  suit  to  foreclose  de- 
inquent  taxes  Seld  unauthorized  except  on  the 
ilins  of  a  proper  affidavit. — Stoneman  v.  Bil- 
>y   (Tex.    Civ.  App.)  50. 

Under  article  5082,  Sayles'  Ann.  Civ.  St.  1897, 
:be  state  held  entitled  in  an  action  for  the 
recovery  of  taxes  on  an  unrendered  portion  of 
1  railroad's  roadbed  to  a  decree  for  the  fore- 
■losiire  of  a  lien  on  an  undivided  interest  in  the 
whole  roadbed.— State  v.  St.  Louis,  Southwest- 
ern Ry.  C:o.  of  Texas  (Tex.  Civ.  App.)  69. 

I    4.     S«»l«   •£  ImaA  tor  BOBpayatant   of 


'Under  Kirby's  Dig.  i  7086,  requiring  the 
clerk  to  certify  .the  published  list  of  lands  to  be 
sold  for  taxes,  the  certificate  must  be  made 
before  the  day  of  sale. — Birch  v.  Walworth 
(Ark.)    140. 

•The  county  clerk's  certificate  of  publication 
of  delingtient  tax  list,  required  by  Kirby's 
Dig.  i  7uS6,  though  not  dated,  held  presumed 
to  have  been  entered  of  record  before  the  date 
of  sale. — Cook  v.  Ziff  Colored  Masonic  Lodge, 
No.  119  (Ark.)  618:  Same  v.  Slay  (Ark.)  620; 
Same  v.  Hunter,  Id.;  Same  v.  Williams  (Ark.) 
622. 

*A  statement  held  a  sufficient  certificate  by 
the  county  clerk,  under  Kirby's  Dig.  88  7086, 
7086,  of  publication  of  delinquent  tax  list — 
Cook  V.  Kiff  Colored  Masonic  Lodge,  No.  119 
(Ark.)  618;  Same  v.  Slay  (Ark.)  62);  Same  v. 
Hunter,    Id.  ;   Same  v.  Williams  (Ark.)  622. 

'Where  an  auditor's  agent  sells  more  land 
than  is  necessary  to  repay  to  the  state  the  de- 
linquent tax  his  act  is  void. — Husbands  v.  Poli- 
vick  (Ky.)  82.5. 

•Under  Gen.  St.  c.  02,  art.  8,  8  17,  and  article 
4.  held  that  a  sheriff's  report  describing  land 
sold  for  taxes  contained  a  sufficient  description. 
—Husbands  v.  Polivick  (Ky.)  825. 

(  8.     Redemption  from  tax  sale. 

Where  the  treasurer's  receipt  was  not  filed 
with  the  county  clerk,  as  required  by  Kirby's 
Dig.  {  7099,  80  that  the  clerk  could  not  comply 
with  sections  7100,  7102,  held  there  was  no 
valid  redemption  from  a  tax  sale.— Cook  v. 
Jones    (Ark.)  620. 

I    6.     Tax  title*. 

Kirby's  Dig.,  {  6061,  requiring  seisin  within 
two  years  by  one  brining  actions  for  the  re- 
covery of  land  sold  for  "nonpayment  of  taxes," 
protects  the  purchaser  though  the  taxes  were  paid 
before  sale. — ^Dickinson  v.  Hardie  (Ark.)  355. 

Two  years  statute  of  limitations  under  tax 
'    deeds  or  donation  deeds  from  state  held  con- 
stitutional.—Kelley  V.  McDuffy  (Ark.)  368. 

A  sale  by  the  sheriff  to  the  state  for  nonpay- 
ment of  taxes  held  not  to  divest  the  legal  title 
(Auditors  Agent  Act,  8  4,  Act  May  6.  1880,  1 
Pub.  Acts  1870-80,  p.  206,  c.  1565).— Husbands 
V.  Polivick  (Ky.)  825. 

In  ejectment  by  the  heira  of  a  decedent  against 

ope  claiming  under  an  auditor's  deed  conveying 

if    the  decedent's  land,  held  not  necessary  for  plain- 

^    tiff  to  show  title  further  than   decedent  (Act 

April  22,  1882,  1  Pub.  Acts  1881-82,  p.  lOS,  c. 

1304,  I  8).— Husbands   v.   Polivick    (Ky.)   825. 


TAX  BILLS. 

See  "Municipal  Corporations,"  S  9. 

TELEGRAPHS  AND  TELEPHONES. 

Use   of   city   streets,   see  "Municipal  (Corpora- 
tions," 8  12. 


i  1. 


eomstraetlon,    aad 


Eatabllahment, 
maiatemanee. 

•The  use  of  the  streets  and  alleys  of  a  city 
to  carry  the  poles,  lines,  and  wires  necessary 
to  the  operation  of  a  telephone  exchange  is  o 
legal  use. — City  of  Lancaster  v.  Briggs  (Mo. 
App.)  314. 

I  2.   RecalatioB  aad  operation. 

Kirby's  Dig.  8  7947,  making  telegraph  com- 
panies in  the  state  liable  for  mental  anguish  for 
negligence,  was  applicable  to  a  case  where  the 
message  was  received  in  Arkansas,  addressed  to 
a  point  in  Louisiana,  and  the  delay  complained 
of  was  owing  to  transmission  in  Arkansas. — - 
Arkansas  &  L.  Ry.  Co.  v.  Lee  (Ark.)  148. 

•In  an  action  against  a  telegraph  company 
for  negligent  delay  in  the  transmission  of  a 
message,  held  no  defense  that  the  message  was 
delivered  to  the  station  clerk,  an  assistant  to 
operator. — Arkansas  &  L.  Ry.  Go.  v.  Lee 
(Ark.)  148. 

•Delay  in  the  transmission  of  a  death  mes- 
sage held  to  have  shown  negligence. — Arkansas 
&  L.  Ry.  Co.  V.  Lee  (Ark.)  liS. 

•A  telegraph  company  held  not  liable  for  the 
delay  in  the  delivery  of  the  message  announc- 
ing the  death  of  the  father  of  the  sendee.— 
Western  Union  Telegraph  Co.  v.  Cox  (Ky.) 
594. 


TENANCY  IN  COMMON. 


«  1. 


Matual  rlghu,  dntlea.  and  UablU- 
ties  of  oo-tonanta. 

•Where  a  tenant  in  common  sold  property 
owned  by  himself  and  bis  co-tenant,  and  re- 
ceived the  proceeds  thereof,  the  co-tenant  could 
ratify  the  sale,  and  recyver  his  share  of  the 
proceeds.— Harris  v.  Umsted  (Ark.)   146. 

TENDER. 

A  certified  check  is  not  ordinarily  the  equiv- 
alent of  money  for  the  purposes  of  a  tender. — 
Hobbs  v.  Ray   (Ky.)   580. 

TERMS. 

Of  courts,  see  "CJonrts,"  8  1. 
Of  office,  see  "Officers,"  8  1. 


TESTAMENT. 


See  "Wills." 


See   "Larceny." 


THEFT. 


TIME. 


For  partioular  aoto  tn  or  inoidentat  to  tMdioial 

prooeedingg. 
Application  to  set  aside  default  judgment,  see 

'^'Judgment,"  8  2. 
Holding  court,  see  "Courts,"  |  1. 
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"Appeal  and  Error,"  f  4. 

For  pwrtiovlar  aott  not  fudieial. 
Payment  of  interest,  lee  "Interest,"  §  2. 

*SoIar  time  held  to  be  properly  used  in 
determining  the  expiration  of  a  term  of  coart 
as  Bzed  by  statute.— Texas  Tram  &  Lumber  Co. 
V.  Hightower  (Tex.  Sup.)  1071. 

TITLE. 

Acquired  at  sales,  gee  "Sales,"  |  6. 

Color  of  title,  see  "Adverse  Possession." 

Covenants  of  title,  see  "Covenants." 

Of  statutes,  see  "Statutes,"  i  2. 

Removal  of  cloud,  see  "Quietinx  Title." 

Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  f  3. 

Tax  titles,  see  "Taxation,"  i  6. 

Title   insurance,  see  "Insurance." 

To  sustain  action  for  trespass,  see  "Trespass," 
f    !• 

TOOLS. 

liiabfli^  of  employer  for  defects,  see  "Master 
and  Serrant,"  f  4. 

TORTS. 

Canting  death,  see  "Death,"  i  L 
Measure  of  damages,  see  "Damages,"  |  8. 

lAahUiiiet  of  pariievlar  clattet  of  person*. 
See  "Municipal  Corporations,"  |  18. 
Agent*,  see  "Principal  and  Agent,"  {  8. 
Bmployto,  see  "Master  and  Servant,"  |  14 

Partionlar  tortt. 
See  "Assault  and  Battery,"  {  1;  "False  Im- 
prisonment," i  1 ;  "Forcible  Entry  and  De- 
tainer," I  1 ;  "Fraud" ;  "Libel  and  Slander" ; 
"Malicious  Prosecution":  "Negligence"; 
''Nuisance";  "Trespass";  "Trover  and  Con- 
version." 

TOTAL  LOSS. 

See  "Insurance." 

TO^NS. 

See  "Counties":  "Municipal  Corporations"; 
"Schools  and  School  Districts,"  f  1. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Criminal 
Law,"  I  23. 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  |  0. 
To  the  person,  see  "Assault  and  Battery,"  {  1 ; 
"False  Imprisonment." 

$    1.    Actions. 

*In  a  suit  for  damages  and  to  restrain  defend- 
ant from  further  removing  timber  from  lands 
alleged  to  belong  to  plaintiff,  he  must  recover 
on  uie  strength  of  bis  own  title. — I^c  Moyne  v. 
Anderson  (Ky.)  848. 

In  an  action  to  restrain  the  removal  of  timber 
from  land,  held  proper  to  permit  intervenors  to 
file  an  answer  and  cross-petition  alleging  title 
(n  themselves,  and  removal  of  the  timber  ity  de- 
fenduit  under  their  license. — Le  Moyne  v.  An- 
dermn  (JSiy.)  843. 

*In  a  suit  for  damages  and  to  enjoin  defend- 
ant from  further  removing  timber  from  lands 
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him  to  show  title. — Le  Moyne  v.  Anderson  CKj.) 
843. 

In  a  suit  to  restrain  the  removal  of  timber 
from  lands  alleged  to  belong  to  plaintiff,  keM, 
that  he  had  failed  to  show  title. — Le  Moyne  t. 
Anderson  (Ky.)  843. 

TRESPASS  TO  TRY  TITLE 

See   "Ejectment" 

Evidence  of  adverse  possession,  see  "Adrerae 
Possession,"  |  S. 

Harmless  error  in  exclusion  of  evidence  in  ac- 
tion of,  see  "Appeal  and  Ehror,"  I  18. 

Harmless  error  in  instructions,  see  Appeal  and 
Error,"  {  15. 

Limitation  of  action,  see  "Limitation  of  Ac- 
tions," i  1. 

Title  by  adverse  possession,  see  "Adverse  Pos- 
session," H  1,  2. 

t  1.    Blckt  of  *etlo»  mmi  def«MM. 

*Where  plaintiff  and  defendant  each  dalmed 
title  to  land  by  limitations,  and  each  was  in 
actual  possession  of  a  part  only,  claiming  title 
as  against  tl>e  other  to  the  whole  by  constraet- 
Ive  possession,  neither  acquired  title  as  against 
the  other  to  any  of  the  land  which  was  not 
in  his  actual  possession. — Morris-  v.  Jacks 
(Tex.  Civ.  App.)  637. 

Where  in  an  action  to  recover  realty,  based 
on  a  written  lease  to  a  bank,  the  owner  of  tlie 
premises  being  a  party  prays  for  possession 
for  the  use  of  the  bank,  he  is  entitled  to  recover, 
though  the  lease  to  the  bank  was  void. — XjecHx- 
enger  t.  Merchants'  Nat.  Bank  (Tex.  OIt. 
App.)   63& 

'Plaintiff,  in  trespass  to  try  title,  must  recover 
on  the  strength  of  his  own  title  and  proof  of  a 
superior  outstanding  title  in  p.  third  person  is  a 
good  defense,  though  the  defendant  may  not 
claim  under  such  title. — ^Mann  ▼.  Hossack  (Tex. 
Civ.  App.)  787. 

I   S.   ProoeedisLsa. 

In  trespass  to  try  title  the  prima  fade  infer- 
ence that  a  prior  possessor  is  the  owner  is  re- 
butted by  proof  of  a  superior  outstanding  title 
in  another. — ^Mann  v.  Hossack  (Tex.  dv.  App.) 
767. 

TRIAL 

See  "New  Trial" ;  "Reference" ;  "Witnesses." 

Harmless  error  -  in  arguments  of  counsel,  see 
"Appeal  and  Error,"  {  15. 

Harmless  error  in  instructions,  see  "Appeal  and 
Error,"  {  18. 

Instructions  as  to  limitations,  see  "Limitation 
of  Actions,"  i  8. 

Issue  of  existence  of  stated  account  as  question 
for  jury,  see  "Account  Stated." 

Objections  to  rulings  at  trial  for  purpose  of  re- 
view, see  "Appeal  and  Error."  §  2. 

Trial  de  novo  on  appeal,  see  Appeal  and  Er- 
ror," I  11. 

Proeeedinfft  incident  to  triah. 
See   "Continuance." 
Right  to  trial  by  jury,  see  "Jury,"  i  1, 
Summoning  and  impaneling  jury,  see   "Jury." 
8  8. 

Trial  of  actione  by  or  agaimt  parMeitter  doaset 
of  persMM. 

See  "Orriers/'  H  2,  8,  7,  9;  "Landlord  and 
Tenant,"  f  6:  "Master  and  Servant,"  S  13; 
"Municipal  Corporations,"  I  13;  "Partner- 
ship" f  3;  "Railroads,"  Si  4,  6,  7;  "Re- 
plevK"  S  8 ;  "Street  Railroads,''  i  2. 


*  Point  annetoted.    See  syllsbns. 


Trial  of  partieular  civU  action*  or  proceeding*. 
See  "Account,  Action  on" ;  "Negligence,"  {  4. 
Condemnation   proceedings,   see   "Ehninent  Do- 
main," {  3. 


For  breadi  of  contract,  see  "Contracts,"  I  6. 

-     »/•  I  7. 
For  broker's  compensation,  see  "Brokers, '  S  3. 


For  breach  of  contract  of  sale,  see 


riLVUf, 

"Salei 


For  compensation  of  agent,  see  "Principal  and 
Agent,'*^!  2. 

For  ejection  of  passenger,  see  "Carriers,"  i  9. 

For  fires  caused  by  operation  of  railroads,  see 
"Railroads,"  {  7. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  "Railroads,"  §  6. 

For  loss  of  or  injury  to  goods,  see  "Carriers," 
{2. 

For  loss  of  or  injury  to  live  stock,  see  "Car- 
riers," i  8. 

For  personal  injuries,  see  "Carriers,"  {  7; 
"Master  and  Servant,"  8  13 ;  "Municipal  Cor- 
porations," I  13;  "Railroads,"  I  4;  "Street 
Railroads,"  |  2. 

For  services,  see  "Master  and  Servant,"  i  2. 

On  insurance  policy,  see  "Insurance,"  H  18,  14. 

Probate  proceedings,  see  "Wills,"  i  2. 

To  determine  rights  to  mortgaged  chattels,  see 
"Chattel  Mortgages,"  |  2. 

To  enforce  special  assessments  for  public  im- 
provements, see  "Municipal  Corporations," 
I  10. 

To  establish  claims  against  estate  of  decedent, 
see  "Executors  and  Administrators,"  (  5. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trial  of  right  to  property  levied  on,  see  "Ex- 
ecution," t  2. 

Trial  of  criminal  proteoution*. 
See  "Burglary,"  {  2;  "Criminal  Law,"  H  8-18; 
"Disorderly    Conduct";    "Forgeiy";    ^'Homi- 
cide," f  4;  "Larceny,"  {  2;  "Nuisance,"  $  1; 
"Seduction,"  {  1. 
Carrying   concealed    weapons,    see   "Weapons." 
Violations  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," 15. 

t   !•    Coarse  aad  eoadiiet  of  trial  la  con- 

eral. 

*Whether  a  jury,  in  an  action  for  injuries  to 
a  servant  while  operating  a  machine  should  lie 

germitted  to  view  the  machine,  as  authorized 
y  Civ.  Code  Prac.  f  318,  held  within  the  dis- 
cretion of  the  trial  judge.— Cohankus  Mfg.  Co. 
V.  Rogers'  Guardian  (Ky.)  437. 

In  an  action  for  damages  certain  statements  of 
the  court  made  in  reference  to  an  affidavit  for 
continuance  held  harmless. — Louisville  &  E.  R. 
C«.  V.  Vincent  (Ky.)  898. 

{  2.     Reeeptlon  of  erldeaoo. 

*A  party  cannot  complain  of  the  sustaining 
of  an  objection  to  a  question  on  cross-examina- 
tion where  he  made  no  avowal  as  to  what  the 
answer  would  be.— Louisrille  &  N.  B.  Co.  v. 
Williamson    (Ky.)   1130. 

A  party  objecting  to  a  question  asked  ^  wit- 
ness and  excepting  to  the  court  overruling  it 
need  not,  to  save  his  exceptions,  renew  the  ob- 
jection when  the  question  is  renewed. — Louis- 
ville &  N.  R.  Co.  V.  Williamson  (Ky.)  1130. 

*In  an  action  of  conversion  by  an  adminis- 
trator, petition  held  to  suflSciently  allege  that 
the  goods  wore  owned  by  decedent— Orant  v. 
Hathaway  (Mo.  App.)  417. 

Where  the  evidence  of  a  witness  at  a  former 
trial  was  substantially  the  same  as  that  at  a 
subsequent  trial,  it  was  not  error  to  refuse  to 
permit  the  introduction  of  his  former  testimony. 
— Missouri,  K.  &  T.  By.  Co.  v.  Garrett  (Tex. 
Civ.   App.)  68. 

'Objections  to  testimony  must  be  taken  when 
it  is  offered,  and  if  not  made  ttien  are  considered 
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struction  on  that  point — ^Lonisville  te  B.  R.  Co. 
V.  Vincent  (Ky.)  ^. 

*A  party  desiring  an  extension  of  an  instruc- 
tion, mnst  leanest  it, — Williams  t.  St  Louis, 
H.  &  S.  B.  B.  Co.  (Mo.  App.)  307. 

*One  desirine  a  more  specific  definition  of 
ordinary  care  tEan  contained  in  the  charge  htid 
required  to  request  it — ^Rattan  v.  Central  Elec- 
tric Ry.  Co.  (Mo.  App.)  7.35. 

*Where  the  court  charged  that  the  burden  was 
on  plaintiff  to  prove  every  allegation  essential 
to  his  recovery,  the  refusal  of  an  inatruction 
that  the  burden  was  on  plaintiff  to  establish  his 
case  by  a  preponderance  of  the  evidence,  held 
not  erroK — Houston  Ice  &  Brewing  (Jo.  v. 
Nlcolinl  (Tez.  Civ.  App.)  84. 

*Where  an  instruction  in  an  action  for  breach 
of  contract  was  good  as  far  as  it  went  and  the 
defect  was  one  of  omission  only,  a  party  desiring 
an  instruction  to  supply  the  omission  must  re- 
quest it — International  Harvester  Co.  v.  C!ami>- 
bell  (Tex.  Civ.  App.)  93. 

Refusal  of  a  requested  charge  held  not  error 
where  the  issue  was  fully  covered  by  instructions 
given. — St  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Wester  (Tex.  Civ.  App.)  769. 

'Where  a  matter  has  been  submitted  in  the 
general  charge,  if  the  party  desires  a  fuller  in- 
struction, he  must  request  it — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Parrott  (Tex.  Civ.  App.) 
950. 

♦Where  the  court's  charge  fairly  presented  the 
issue  of  discovered  peril,  it  was  not  error  to  re- 
fuse requests  presented  by  defendant  on  such  is- 
sue.—Texas  ft  P.  Ry.  <3o.  V.  Brannon  (Tex.  Giy. 
App.)  1095. 

g  10.   —  Oltjeetlona  and  ezcejitloaa. 

*An  exception  in  gross  to  several  instructions 
hfld  not  available  where  any  of  them  is  good. 
—Walnut  Ridge  Mercantile  Co.  v.  Cohn  (Aric) 
413. 

til.  — —  Oonstrvotlon  and  operation. 

Instructions  when  read  tcwether  held  not  mis- 
leading.— Beelcman  Lumtier  Co.  v.  Eittrell  (Ark.) 

OSSl. 

A  reference  to  certain  rules  of  defendant  rail- 
road company  in  a  memorandum  underneath  an 
instruction  which  constituted  no  part  thereof 
held  not  to  render  the  instruction  erroneous  as 
accentuating  such  rules.— De  Witt's  Adm'r  v. 
Louisville  ft  N.  R.  Co.  (Ky.)   1122. 

An  erroneous  instruction,  held  not  cured  by 
another  instruction.  —  McKinnon  t.  Western 
Coal  &  Mining  Co.  (Mo.  App.)  486. 


1 18. 
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*A  motion  to  discharge  the  juir  on  the  ground 
of  the  misconduct  of  lurors  held 


-Louisville  Ry.   Co.   v. 


properly  de- 
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nie<l. 
534. 

{  13.   Verdict. 

In  an  action  to  recover  advancements  under 
a  contract  refusal  of  the  court  to  submit  special 
interrogatories  to  the  jury  held  not  error. — 
Holcomb-Lobb  Co.  v.  Kaufman  (Ky.)  813. 

f  14.   Waiver  amd  eorreoiloa  of  ln«(n- 
laritloa  and  errors. 

An  erroneous  instruction  held  not  cured  by  the 
submission  of  an  interrogatory  to  the  jury. — 
Choctaw,  O.  &  G.  R.  Co.  v.  Stroble  (Ark.)  116. 

♦Where,  after  denial  of  a  peremptory  instruc- 
tion, at  the  close  of  plaintiffs  evidence,  defend- 
ant introduces  evidence  sufficient  to  sustain  a 
verdict  against  himself,  be  waives  any  error  in 
refusing  the  peremptory  instmctlon.— Grooms  v. 
Neff  Harness  Co.  (Ark.)  185. 

'    *  Point  annotated. 
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ntun  \is^.}  JLAUD. 

t   8.    Ezoontion  of  tract  by  traate*  or  by 
ooiurta 

The  tmstee  in  a  deed  oonveyliv  land  to  se- 
cure bonds  executed  by  the  grantor  and  deliver- 
ed to  the  trustee  for  sale  held  required  to  ac- 
count to  the  grantor  for  the  amount  realixed 
from  the  sale  of  the  bonds.— Garth  v.  State 
Street -Baptist  Church  (Ky.)  1124. 

i  4.    Aaeovatiac    and    eompaasatlOM    of 
traatae. 

'Trustee  of  a  large  estate  held  entitled  to  a 
comntiasion  of  5  per  cent,  on  income  collected 
and  disbursed  by  her,  for  her  serrioea. — ^Wilder 
▼.  Haat  (Ky.)  1106. 

ULTRA  VIRES. 

Acta  of  banks,  see  "Banks  and  Banking,"  H 
2,  & 

UNDUE  INFLUENCE. 

Procuring  making  of  wiU,  see  "Willa,"  I  1. 

UNITED  STATES. 

Coorta,  ace  "Removal  of  Causes." 
Public  lands,  see  "PnbUc  Lands,"  |  1. 


See 


UNLAWFUL  DETAINER. 

"Vorcible  Entry  and  Detainer." 


USAGES. 

See  "Customs  and  Usagea." 

USE  AND  OCCUPATION. 

*Plaintiff  held  liable  on  an  implied  contract 
for  use  and  occupation  of  a  portion  of  de- 
fendants' building  after  notice  to  remove  his 
material  stored  therein. — Head  v.  Pryor  &  But- 
ton (Ky.)  466. 

USURY. 

In  contract  with  building  and  loan  association, 
see  "Building  and  Loan  Associations." 

VACANCY. 

In  oflSce,  see  "Officers,"  {  1. 

In  office  of  judge,  see    Judges,"  |  1. 

VACATION. 

Of  Judgment,  see  "Judgment,"  I  2. 

VALUE. 

Evidence  of  value,  see  "Evidence,"  I  S. 
Limits  of  jurisdiction,  see  "Courts,"  i  2. 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 

"Pleading,"  8  10. 
Between  pTeadtnx  and  proof  in  criminal  prose 

cntions,  see  "Indictment  and  Information," 

I  4. 


cjee     lii^cnange  or  rropeny  ;     -oaies. 

Bar  of  action  to  cancel  vendor's  lien  by  prior 

judgment,  see  "Judgment,"  i  7. 
Harmless   error  in   admission   of  evidence  la 

action   for  purchase  price,  see  "Appeal  and 

Error,"  |  ITT 
Pendency  of  other  action  as  bar  to  action  for 

rescission  of  sale  of  laud,  see  "Abatement  and 

Revival,"  f  1. 
Pleading  adverse  poaeeasion   in  action  to  re- 
cover land,  see  "Adverse  Possession,"  {  3. 
Purchasers  of  property  frnndni-ntv  conveyed. 

see  "Fraudulent  OonTeyances,"  I  2. 
Requirements  of  statute  of  frauds,  8e^"Frands. 

SUtute  of,"  {  1. 
Specific  performanoe  of  contract,  see  "Spedfic 

Performance." 

{   1.    OomstraotioB  mnA  oparatiloB  af  eoa* 
traet. 

A  bond  for  titie  to  land  held  to  include  all 
the  land  owned  by  defendant  on  the  waters 
and  beneath  the  watershed  of  a  certain  stream 
lying  back  of  and  beyond  the  lines  of  eom- 
plainant's  land  on  the  same  stream.— Cox  r. 
Burgess  (Ky.)  6T7. 

*An  unconditional  contract  of  sale  of  land 
held  to  vest  in  the  vendee  an  equitable  interest 
in  the  land. — Majors  v.  Maxwell  (Mo.  App.)  731. 

An  agreement  by  a  grantee  to  reconvey  hM 
enforceable  notwitiistanding  the  ezpreasion  of  a 
valuable  consideration  in  the  deed  to  him. — 
McAllen  v.  Raphael  (Tex.  (3iv.  App.)  760. 

i  Z.    ModUoatlon  or  reaetaslon  of'  eoa- 
traot. 

*That  a  purchaser  of  land  knew  at  the 
time  of  his  purchase  that  certain  heirs  were 
in  possession  did  not,  as  a  matter  of  law,  de- 
prive him  of  the  right  to  r^  on  his  vendor'!! 
representation  of  tiuie,  nor  estop  him  to  rescind 
for  the  falsity  of  such  representation.^jlachew- 
ske  V.  King  (Tex.  Civ.  App.)  665. 

I  3.    Forforaiaaeo  of  eoBtraet. 

A  vendee  keld  not  Justified  in  refusing  to  per- 
form on  the  n\>und  that  the  deed  to  the  v«idor 
did  not  comply  with  Acts  1904,  p.  148,  c.  67, 
making  it  unlawful  to  record  a  conveyance  not 
referring  to  the  immediate  source  of  thejnn- 
tor's  title. — McPhetoon  v.  Gordon  (Ky.)  T8L 

Under  Acts  1904,  p.  148,  c  67,  making  it  un- 
lawful to  record  a  deed  not  referring  to  the 
grantor's  immediate  source  of  title,  a  deed  ten- 
dered by  the  vendor  In  a  contract  for  the  sale  of 
land  held  sufficient — McPherson  v.  Gordon  (Ky.) 
791. 

*Where  a  contract  was  merely  for  the  sale  of 
land  at  a  specified  price  to  lie  paid  when  a  deed 
is  made,"  It  would  lie  presumed  that  the  deed 
was  to  be  one  of  general  warranty. — Whitworth 
V.  Pool  (Ky.)  880. 

'Under  contract  for  aale  of  land.   TMidor's 

title  by  limitation  held  required  to  l>e  such  as 
can  be  proved  good  as  a  matter  of  Uiw. — 
Greer  v.  International  Stock  Yards  Co.  CTez. 
Civ.  App.)  79. 

*Where  vendors  agree  to  furnish  title  to  be 
approved  by  attorneys  and  they  disapprove  be- 
cause the  title  shown  was  only  by  limitation, 
purchasers  held  not  bound. — Greer  v.  Interaa- 
lional  Stock  Yards  Co.   (Tex.  Civ.  App.)  79. 

§   4.  Rishta  and  UaMUtlM  of  parties. 

*Where  the  owner  of  Und  at  the  time  of  his 
purcliase  has  actual  notice  of  a  prior  occupancy 
thereof  by  another,  failure  of  such  other  to  re- 
cord the  instrument  under  wliich  he  holds,  is 
immaterial.— Denton  v.  Cumberland  Telephone 
&  Telegraph  Co.  (Ky.)  1112. 


*PolBt  aaaotatod.    8e«  ayllabaa. 


Noe  T.  Headiey  (Mo.  App.)  809. 

*A  deed  held  more  than  a  quitclaim  deed  and 
to  convey  ttie  premises  to  tlie  nantee  entitling 
him  to  the  protection  of  a  bona  nde  purchaser. — 
Allen  T.  Anderson  &  Anderson  (Tex.  Civ. 
App.)    64. 

*A  notice  to  a  purchaser  of  a  defect  in  the 
title  held  not  notice  to  him  of  another  defect. — 
Allen  V.  Anderson  &  Anderson  (Tex.  Civ. 
App.)  64. 

*A  parchaser  from  a  bona  fide  purchaser  for 
value  holding  nnder  a  warranty  deed  is  en- 
titled to  claim  the  same  protection  the  Irana 
fide  parchaser  wonld  have  been  entitled  to  if 
be  had  not  sold. — Allen  v.  Anderson  &  Ander- 
son (Tex.  0(v.  App.)  64. 

I  5.    fteaiedlM)  of  vendor. 

*In  an  action  to  foreclose  vendor's  lien  notes, 
a  parchaser  from  the  vendee  held  to  have  the 
burden  of  showing  that  he  was  an  innocent 
parchaser. — Bates   v.    Bigelow    (Ark.)    125. 

In  an  action  to  foreclose  vendor's  lien  notes 
wherein  defendant  set  ap  failure  of  title,  plain- 
tiff held  entitled  to  show  title  by  adverse  pos- 
session though  he  had  not  pleaded  it. — Brad- 
bury V.  Dumond   (Ark.)  390. 

Conveyances  held  not  to  destroy  the  right 
of  a  beneficiary  in  a  note  executed  by  a  pur- 
chaser.—Malone's  Committee  v.  Lebus  (Kf.) 
619. 

One  acquiring  title  to  land,  held  to  acquire 
it  subject  to  the  lien  retained  to  secure  the 
payment  of  the  interest  of  a  purchase-money 
note  to  a  lieneficiary. — Malone's  Committee  v. 
Lebus   (Ky.)    619. 

Premises  held  subject  to  a  lien  retained  by 
a  vendor  as  security  for  the  payment  of  the 
interest  on  a  note  given  by  the  purchaser 
for  the  premises.— Malone'b  Committee  v.  Le- 
boa  (Ky.)  519. 

*Tbe  assignee  of  a  check  for  the  purchase 
monev  of  land  held  to  obtain  a  vendor's  lien 
not  destroyed  by  his  taking  the  vendee's  note 
for  the  check. — Majors  v.  Maxwell  (Mo.  App.) 
731. 

I   6.    Romedles  ot  pturekaser. 

♦The  measure  of  damages  for  failure  to  convey 
land  as  agreed,  held  the  difference  between  the 
contract  price  and  market  value,— Whitwortfa  v. 
Pool  (Ky.)  880. 

VENUE. 

Of  criminal  prosecutions,  see  "Criminal  Law," 

i  2. 
t  1. 


DoiBleile  dv  rosldonoe  of 

.  .  _   Jnion  Coan* 

ty  into  two  judicial  districts  examined  and 
held  that  it  should  be  construed  in  connection 
with  section  6  (page  696)  and  that  it  has  refer- 
ence to  actions  wherein  all  the  defendants  are 
residents  of  the  same  district — Pryor  T.  Mur- 
phy (Ark.)  446. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

In  civil  actions,  see  "Trial."  i  IS. 

In  criminal  prosecutions,  see  Criminal  Law," 
117. 

Operation  and  effect  as  curing  defects  in  plead- 
ings, see  "Pleading,"  |  11. 


VERIFICATION.     . 

Of  pleading,  see  "Pleading,"  {  7. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  7. 

VIEW. 

By  jury,  see  "Trial,"  (  1. 

VILLAGES. 

See  "Municipal  Corporationa." 

VINDICTIVE  DAMAGES. 

See  "Damages,"  |  2. 

VOTERS.    . 

See  "Elections." 

WAGERS. 

See  "Gaming,"  {  1. 

WAGES. 

See  "Master  and  Servant,"  $  2. 

WAIVER. 

.See   "Estoppel." 

Of  oljeotion*  to  particular  actt,  tnttnuMntt, 
or  proceedings. 
See  "Pleading,"  i  11;    "Trial,"  i  14. 

Of  rights  or  remedies. 
See  "Insurance,"  §  8. 
Exemption  of  homestead,  see  "Homestead,"  |  4. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

*Where  bills  of  lading  for  cotton  were  deliver- 
ed to  bank,  title  held  to  have  passed,  and  not 
to  be  affected  by  bank's  acceptance  of  compress 
receipts  in  lien  of  the  bills  of  lading. — Citusens' 
Bank  of  Little  Rock  v.  Arkansas  Compress  ft 
Warehouse  Co.  (Ark.)  997. 

Right  of  bank  holding  compress  receipts  for 
cotton  to  recover  its  value  in  equity  held  not  af- 
fected by  the  question  of  the  bank^s  title  to  the 
cotton. — Citizens'  Bank  of  Little  Rock  v.  Arkan- 
sas Ciompress  ft  Warehouse  Co.  (Ark.)  997. 

'Compress  and  warehouse  company  delivering 
cotton  on  presentation  of  compress  receipts  by 
one  not  the  owner  held  liable  tnerefor  to  owner. 
— Citizens'  Bank  of  Little  Rock  v.  Arkansas 
Compress  ft  Warehouse  Co.  (Ark.)  997. 

In  action  by  owners  of  cotton  to  recover  its 
value,  evidence  held  to  sustain  finding  that  per- 
sons who  presented  receipts  for  the  cotton  nad 
obtained  tnem  without  the  owners'  consent. — 
(Citizens'  Bank  of  Little  Rock  v.  Arkansas  Com* 
press  &  Warehouse  Co.  (Ark.)  997. 
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WARRANTY. 

B7  insured,  see  "Insurance,"  H  6,  7. 
On  sale  of  goods,  see  "Sales,''  S  B. 

WATERS    AND    WATER    COURSES. 

See  "Levees." 

Water  courses  in  cities,  see  "Municipal  Cor- 

porationa,"  f  18. 
Water    supply    for    cities,    see    "Waters    and 

Water  Courses,"  i  6. 

(  !•     Natural  water  eoMraaa. 

*A  street  railway  company  iiaving  ol>structed 
tlie  flow  of  water  alone  a  street  and  turned 
tlie  same  into  a  creeic  held  bonad  to  see  that 
tlie  creek  was  not  otwtracted  beyond  its  capacity 
to  carry  off  tlie  water. — Ft  Smith  Light  & 
Traction  C3o.  v.  Soard  (Arlt.)  121. 

*A  purchaser  of  a  street  railway  held  bound 
to  exercise  ordinary  care  to  see  that  required 
culverts  for  the  passage  of  water  had  been  con* 
structed  and  were  not  allowed  to  l)ecome  filled. 
—Ft  Smith  Light  &  Traction  Oo.  v.  Soard 
(Ark.)  121. 

{    2.    Fnbllo  water  snppljr. 

Under  the  provisions  of  a  contract  t>etween 
the  city  and  a  water  company  for  a  municipal 
water  supply,  a  contention  that  the  city  would 
be  at  the  mercy  of  the  corporation  as  to  the 
amount  of  water  to  i>e  supplied  held  groundless. 
—Lackey  t.  Fayetteville  Water  Co.  (Ark.)  622. 

A  contract  between  a  water  company  and  a 
city  for  a  municipal  water  supply  held  to  have 
amply  protected  tlie  city,  both  as  to  quantity 
nna  quality.— Lackey  v.  Fayetteville  Water  Co. 
(Ark3  622. 

The  charge  made  by  a  water  company  for' 
hydrant  rentals  held  not  shown  to  be  so  eX' 
orbitant  as  to  invalidate  the  contract  for  fur- 
nishing municipal  water  supply. — Lackey  v.. 
Fayetteville  Water  Co.  (Ark.)  622. 

A  charge  made  by  a  water  company  for  fur- 
nishing additional  hydrants  in  providing  a 
municipal  water  supply  held  not  so  exorbitant 
as  to  invalidate  the  contract— Lackey  v.  Fay- 
etteville Water  Co.   (Ark.)  622. 

An  ordinance  whereby  a  City  contracted  for 
a  water  supply  held  not  unjust,  unreasonable, 
or  oppressive  liocause  of  Uie  length  of  the 
franchise. — Lackey  v.  Fayetteville  Water  (3o. 
(Ark.)    022. 

A  provision  of  a  contract  for  a  municipal 
water  supply  held  not  objectionable  on  the 
ground  that  it  appropriated  all  the  revenues 
of  the  city  in  advance  of  its  levy  and  collection. 
—Lackey  v.  Fayetteville  Water  Co.  (Ark.)  622. 

A  provision  of  an  ordinance  whereby  a  city 
ooutrncted  for  a  water  supply  held  not  violative 
of  Kirby's  Dig.  §§  6445-544(.— Lackey  v.  Fay- 
etteville Water  Co.  (Ark.)  622. 

Whether  city  oifered  to  other  tenants  of  a 
building  a  contract  or  application  provided  in 
its  scheme  of  furnishing  water  to  the  inhab- 
itants, held  immaterial  to  the  rights  of  a 
tenant  who  paid  his  proportion  of  the  water 
rates.— Cox  v.  City  of  Cynthiana  (Ky.)  456. 

*A  regulation  by  a  city  owning  its  water 
works  plant  that  where  one  or  more  persons 
are  supplied  through  a  single  tap  the  water  will 
he  shut  off  if  any  part  of  the  bill  therefor  is 
unpaid,  held  reasonable  and  valid. — Cox  v.  City 
of  Cynthiana  (Ky.)  456. 

A  contract  binding  a  water  company  to  con- 
struct a  way  over  a  strip  acquired  by  it  for 
the  laying  of  a  main  A«2d  binding. — Bell  v. 
T^uisvUle  Water  Oo.  (Ky.)    572. 


WAYS. 

Private  rights  of  way,  see  "Easements." 
Public    ways,    see      Highways";     "Municipal 
Corporations,"  Sf  12,  13. 

WEAPONS. 

Challenge  to  jnror  in  prosecution  for  unlawfully 
carrying,  see  "Jury,''  i  4. 

In  a  prosecution  for  onlawfnlly  carrying  a 
pistol,  defendant  heM  not  excusable  on  the 
ground  that  the  pistol  was  used  and  carried 
in  self-defense. — ^Woodroe  v.  State  (Tex.  Cr. 
App.)  30. 

In  a  prosecution  for  onlawfuUy  carrying  a 
pistol,  held  that  a  certain  instrucaon  requested 
by  defendant  should  have  been  glren. — Quinn  v. 
State  (Tex.  Cr.  App.)  33. 

In  a  prosecution  for  unlawfully  canning  a 
pistol,  a  certain  defense  relied  on  by  derendant 
held  not  deprived  of  its  validity  l>ecau8e  the 
facts  upon  which  it  was  based  did  not  exist. — 
Quinn  v.  State  (Tex.  Cr.  App.)  33. 

*In  a  prosecution  for  unlawfully  carrying  a 
pistol  defendant  held  not  protected  by  the  excep- 
tion in  favor  of  travelers. — Navarro  v.  State 
(Tex.  Or.  App.)  932. 

*In  a  prosecution  for  unlawfully  carrying 
a  pistol,  It  was  no  defense  that  the  pistol  was 
broken,  in  the  absence  of  proof  that  it  could  not 
be  fired.— Smith  v.  State  (Tex.  Cr.  App.)  lOSa 

WIDOWS. 

Dower,  see  '.'Dower." 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  {  1. 


WILLS. 


"Executors 


See   "Descent  and   Distribution''; 

and  Administrators." 
Charitable  bequests  and  devises,  see  "Charities." 
Construction     and    execution     of    trusts,     see 

"Trusts." 
Courts  of  probate,  see  "CJourts,"  §  3. 

}    1.    B«qaisltes  and  ▼•Udlty. 

An  instrument  in  the  form  of  a  letter  held 
to  be  a  will.— Arendt  v.  Arendt  (Ark.)  982. 

'Declarations  of  a  testator  are  not  admissible 
as  evidence  of  undue  influence  or  of  the  truth 
of  the  facts  stated  by  him. — Wetz  v.  Schneider 
(Tex.  Civ.  App.)  59. 

*In  proceedings  for  the  contest  of  a  will  on 
the  ground  of  undue  influence,  evidence  of  dec- 
larations of  the  testatrix  not  tending  to-  show 
a  weak  mind  held  inadmissible. — Wetz  v.  Schnei- 
der (Tex.  Civ.  App.)  59. 

In  proceedings  for  the  contest  of  a  will,  evi- 
dence held  not  to  tend  to  show  undue  influence. 
— Weta  V.   Schneider  (Tex.  Civ.  App.)  59. 

I  S.    Probata,  aatabUabmemt,  and  annnl- 
ment. 

Aa  instruction  as  to  nnimpeached  evidence  to 
establish  as  a  will,  under  Kirby's  Dig.  S  8012.  an 
instrument  in  the  handwriting  of  and  signed 
by  deceased,  but  having  no  attesting  witness, 
held  substantially  correct. — ^Arendt  v.  Arendt 
(Ark.)  982. 

The  judgment  of  the  circuit  court  on  appeal 
under  Ky.  St  1903,  {  4850,  from  the  judgment 
of  a  county  court  admitting  to  probate  under 
section  48o4  a  will  probated  in  another  state 
held  to  leave  the  will  as  though  it  had  not 
tteen   probated  in  the  states  eo   that  title   to 
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answer  as  to  prejudice   defendant. — Moore  t. 
State  (Tei.  Or.  App.)  321. 

S   3.     Gredibllltr,  Impaaohment,  aantrm/- 
dietioAt  >jicl  eonvboratiom. 

*The  jury  are  warranted  in  disbelieving  a 
witness  on  account  of  inconsistencies  and  con- 
tradictions in  bis  testimony.— St  Louis  South- 
western By.  Co.  V.  Hutchison  (Ark.)  374. 

Witness  in  prosecution  for  homicide  held 
properly  examined  as  to  contents  of  affidavit 
containing  contradictory  statements  so  as  to 
authorise  its  admission  in  evidence.— Stinson  v. 
Commonwealth    (Ky.)    463. 

•Under  Civ.  Code  Prac.  |  507,  the  credi- 
bility of  accnsed  in  a  prosecution  for  murder 
could  not  be  affected  by  proof  that  he  had 
previously  killed  a  man  in  another  state  And 
fled  before  his  arrest.— Britton  t.  Common- 
wealth (Ky.)  666. 

'Where  in  an  action  for  injuries  to  a  pas- 
senger defendant  introduced  evidence  of  her 
statements  immediately  after  the  accident, 
plaintiff  held  entitled  to  introduce  evidence  in 
contradiction.— Sonth  Covington  &  C.  St.  Ry. 
Oo.  y.  0>re  (Ky.)  662.    . 

*Where,  in  a  prosecution  for  theft  from  the 
Ijerson,  prosecutor  was  an  unwilling  witness  it 
was  not  error  to  permit  the  state  to  call  his 
attention  to  a  statement  alleged  to  have  been 
made  by  him  to  another,  that  his  money  was 
taken  without  his  consent. — McMahan  v.  State 
(Tex.  Or.  App.)  17. 

In  a  prosecution  for  violating  the  local  op- 
tion law  it  was  competent  for  the  state  to  prove 
on  cross-examination  of  a  witness  that  he 
asked  the  proaecuting  witness  what  he  swore 


in  the  grand  jury  room  and  that  he  answered: 
"Yes,  sir."— Owens  v.  State  (Tex.  Cr.  App.)  31. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechaaics' 
Liens." 

*One  held  not  entitled  to  recover  for  services 
rendered  on  the  understanding  that  nothing  bat 
support  is  to  be  given  therefor. — Smith  v.  Sis- 
ters of  Good  Shepherd  of^Louisville  (Ky.)  549. 

Evidence  held  to  require  a  findiof  that  plain- 
tiff intended  to  pay  for  t>oard  famished  her  by 
defendant  and  that  the  reasonable  value  thereof 
was  sufficient  to  cancel  a  note  sued  on. — Deatley 
V.  Telle  (Ky.)  920. 

Under  the  express  provisions  of  Ky.  St.  1903, 
I  2178,  no  recovery  can  be  had  by  a  person  other 
than  an  innkeeper  or  the  keeper  of  a  house  of 
private  entertainment  for  board  and  lodging, 
in  the  absence  of  an  express  contract  to  pay 
therefor. — Snowden  v.  Snowden  (Ky.)  922. 

*In  an  action  on  an  acooont  for  work,  ialMr 
and  services,  it  is  not  necessary  to  allege  aprom- 
ise  to  pay. — Snowden  v.  Snowden  (Ky.)  ^2. 

WRITS. 

ParUcMlar  vnitt. 
See  "Execution" ;   "Habeas  Corpns" ;  "Injunc- 
tion";   "Mandamus";    "Beplevin." 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

.Agreements  not  to  be   performed   within   one 

year,  see  "Frauds,  Statate  of,"  i  2. 
Estates  for  years,  see  "Landlord  and  Tenant." 


tP*l»t  ASBOtated.    See  sxUsbvs. 
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